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In  re  GROSBT  et  aL 

PETTINGILL  v.  ANDERSON  et  al. 

(Supreme  Court  of  WashingtoD.   March  19, 
1900.) 

1.  Appeal— Decisions  Reviewable— Obdsb. 

Ad  order  vacating  and  setting  aside  a  for- 
mer order  granting  leave  to  a  foreign  guardian 

to  su<>  is  nppealable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Ctiit.  Dig.  Appeni  and  Error.      G44,  040,  050.] 

2.  GUARDIAn  AND  WABD— FOBBION  OUABDIAH 

— UlGHT  TO  SdE. 

Under  2  Ballinger's  Ann.  Codes  &  St  I 
G419.  providing  that  when  the  guardian  and 
ward  are  both  nonresidents,  the  ward's  property 
may  be  removed  on  application  of  the  guardian 
to  the  jadge  of  the  superior  court  who  shall 
make  an  order,  granting  leave  to  remove  the 
property,  which  order  shall  be  authority  to  the 
guardian  to  sue  for,  and  receive  it  in  his 
own  name  for  the  use  of  the  ward,  the  su- 
perior court  has  jurisdictioo,  in  the  absence 
of  statute  prohibiting  it,  to  grant  leave  to  a 
foreign  guardian  to  sue  for  a  debt  due  the  ward. 

[Ed.  Note. — For  cases  in  pointy  see  vol.  25, 
Cent.  Dig.  Guardian  and  Ward,  £§  501,  570.] 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Ju<3^e. 

Action  by  Joslab  L.  Pettlnglll,  as  guardian 
of  Margaret  R.  Crosby  and  William  A.  Cros- 
by, against  A.  H.  Anderson  and  another,  ex- 
ecutors of  tbe  will  of  Benjamin  B.  Healy. 
From  an  order  vacating  and  setting  aside 
an  order  grantli^  tbe  guardian  permission  to 
sue,  he  appeals.  Reversed. 

Wm.  B.  Allison  and  Wiley,  Herr  &  Bay- 
ley,  for  appellant  Chas  F.  Hunday,  for 
respondents. 

MOUNT,  C.  J.  On  July  31,  1905,  tbe  ap- 
pellaat  3-  L.  Pettlnglll.  filed  a  petitloit  In  the 
superior  court  of  King  county,  praying  that 
be  be  appointed  guardian  of  the  estate  of 
Margaret  P.  Crosby  kod  William  A.  Crosby, 
minors,  and  for  permission  to  institute  an 
action  as  foreign  guardian  of  said  minors  in 
the  courts  of  King  county,  against  the  estate 
<tf  Boijamin  B.  Healy,  deceased,  to  recover 
an  account  alleged  to  be  due  from  said  estate 
to  said  minors.  Tbe  petition  alleged.  In  sub- 
stance, that  the  minors  were  residents  of  the 
state  of  Wisconsin;  that  tbe  petitions  was 
also  a  resident  of  that  state,  and  bad  there- 
tofore been  r^ularly  appointed  and  quall- 


fled,  according  to  tba  law  of  that  state,, 
as  guardian  of  the  persons  and  estate  ot  said 
minors.  A  duly  certified  ccq;>y  of  the  record 
of  the  probate  court  of  La  Croaae  coun^. 
Wis.,  was  attached  to  the  petition.  The  peti- 
tion further  alleged,  that  Benjamin  B.  Healy* 
deceased,  was  during  his  lifetime  Indebted  to 
the  said  minors  in  a  large  amount;  that  at 
the  time  of  bis  deaU),  said  Benjamin  B. 
Healy  was  a  residoit  of  King  county  In  this 
state,  and  left  a  lai^  estate  thweln;  that 
Alfired  H.  Anderson  and  Lucy  M.  Healy  were 
named,  and  are  acting  as,  executors  of  the 
said  estate  of  Benjamin  B.  Healy,  deceased; 
that  the  petitioner  duly^  presented  a  verified 
claim  against  said  estate  for  the  amount  of 
the  debt  owing  to  bis  wards,  and  that  tbe 
executors  rejected  said  claim;  that  by  reason 
thereof  it  Is  necessary  for  petitioner  to 
bring  an  action  in  this  state  tor  the  purpose 
of  collecting  the  amonnt  of  said  claim;  and 
to  remove  the  proceeds  thCTeof  to  the  state 
of  Wisconsin  for  the  benefit  of  said  minors. 
Upon  filing  this  petition,  tbe  court  made  an 
ordet  fixing  a  time  for  the  hearing  of  the 
petition,  and  80  days'  notice  thereof  was 
swved  upon  the  eracntors  of  the  estate  of 
Benjamin  B.  Healy,  decraaed,  and  upon  their 
Attomej.  At  the  time  fixed  for  the  hearing, 
no  one  appeared  to  resist  the  application,  and 
the  court  thereupon  made  an  order  author- 
izing the  petitioner  to  remove  any  property 
of  his  wards  found  In  the  stete,  and  granted 
authority  and  leave  to  tbe  petltitmer  to  sue 
the  estate  of  Benjamin  B.  Healy,  deceased, 
on  the  claim  set  out  In  tbe  petition,  and  to 
receive  and  remove  the  proceeds  thereof 
from  this  state  for  the  benefit  of  said  wards. 
Thereafter,  on  September  7,  1905.  the  said 
i  J.  L.  Pettlnglll,  as  guardian,  Invught  an  ac- 
'  tion  against  tbe  executors  of  the  estate  of 
'  Benjamin  B.  Healy,  deceased,  to  recover  up- 
I  on  the  claim  which  bad  been  presented  to 
I  and  rejected  by  tbe  executor,  and  which  was 
:  stated  In  the  petition.  On  September  12, 
\  1905,  tbe  executors  of  the  estate  of  Benjamin 
B.  Healy,  deceased,  served  and  filed  a  moticm 
and  petition  to  vacate  the  order  grantlug 
Mr.  Pettlnglll  a  right  to  sue  In  this  state. 
The  petition  and  motion  were  baaed  upon 
several  grounds.  Tbe  court,  upon  tbe  hear- 
ing, sustained  the  petition  and  motion,  and 
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vacated,  and  set  adde  tbe  order.  This  ap* 
peal  ifl  firoiD  the  last-named  order. 

Respondents  have  Inteniosed  seTeral  mo- 
tions to  strike  tbe  statement  of  facta  and 
dismiss  tbe  ai^al.  There  Is  no  merit  In 
any  of  the  motions.  The  order  appealed 
from,  In  effect,  determines  the  action  brought 
by  the  appellant  against  the  acecutors  of 
the  estate  because  if  the  order  permitting 
him'  to  sue  is  vacated,  he  has  no  right  to 
further  maintain  tbe  action.  The  order  Is 
therefore  appealable.  The  only  ground  upon 
which  the  court  could  have  Tacated  the  order 
granting  tbe  foreign  guardian  leave  to  sue 
in  this  state  was  that  the  court  had  no  Jurls> 
diction  to  malce  the  order.  Tbis  is  apparent- 
.ly  the  main  contention  of  respondents.  Cer- 
tainly none  of  tbe  otbers  are  well  founded. 
We  thinlE  the  court  had  jurisdiction,  upon  the 
principle  of  comity,  to  make  tlie  order  allow- 
ing theforelgnguardlantomalntalntheactfoa, 
because  we  have  no  statute  prohibiting  the 
same.  Wbarton  on  Conflict  of  Laws  (volume 
1;  3d  Ed.),  at  page  592,  f  265a,  says:  "Many 
of  the  state  Legislatures  have,  upon  prlnd- 
ples  of  comity^  relaxed  the  rule,  as  stated  by 
Judge  Story,  requiring  an  andllair  appoint- 
ment; and  have  recognized  the  authority  of 
foreis^  guardians  who  make  due  proof  of 
their  foreign  appointment  and  authorization, 
and  comply  with  such  conditions  as  may  be 
imposed.  Thus,  by  local  statutes  in  many 
states,  foreign  guardians  of  nonreddent  wards 
are  authorized  to  receive  and  remove  from 
the  state,  personal  property  of  their  wards 
In  the  hands  of  local  guardians  and  others; 
and  to  this  end  they  have  been  authorized 
to  maintain  suits  within  tbe  state.  Even  in 
the  absence  of  such  a  statute.  It  seems  to  be 
competent  for  a  court  possessing  chancery 
powers  to  order  funds  belonging  to  the  ward 
in  the  hands  of  a  resident  guardian  to  be 
transmitted  to,  and  paid  over  to,  the  dom- 
iciliary guardian.  It  is  discretionary,  how- 
ever, with  the  local  courts,  even  under  such 
statutes,  to  refuse  i>ennl8sIon  to  the  foreign 
guardian  to  remove  the  property  from  tbe 
state  If  It  Is  for  the  best  Interests  of  the 
ward  that  tbe  property  should  be  adminis- 
tered within  tbe  state."  Upon  tbe  principle 
of  comity  tbe  Le^slature  of  this  state  enact- 
ed section  6419,  2  Balllnger's  Ann.  Codes  ft 
St  which  provides  as  follows:  ■  "When  the 
guardian  and  ward  are  both  nonresidents, 
and  the  ward  Is  entitled  to  property  in  this 
state,  which  may  be  removed  to  anotber 
state  or  territory,  without  conflict  to  any 
restriction  or  limitation  thereupon,  or  Im- 
pairing the  right  of  the  ward  thereto,  such 
property  may  be  removed  to  the  state  or 
territory  in  which  such  ward  may  reside, 
upon  the  application  of  the  guardian  to  the 
judge  of  tbe  superior  court  of  tbe  county  In 
which  the  estate  of  the  ward,  or  tbe  prln- 
dpal  part  th«eof,  may  be,  in  the  manner 
following:  Tbe  guardian  so  applying  must 
produce  a  transcript  from  tbe  records  of  a 


court  of  competent  jurisdiction,  certified  ac- 
cording to  the  laws  of  this  state,  showing 
bis  appointment  as  guardian  of  the  ward 
in  the  stete  or  territory  In  which  he  and 
the  said  ward  reside;  that  he  has  qualified 
as  such  according  to  tbe  laws  thereof,  and 
given  bond,  with  sureties,  for  Qie  periform- 
ance  of  bis  trust;  and  must  also  give  tblrty 
days'  notice  to  the  resident  executor,  admin- 
istrator, guardian,  agrait,  or  trustee,  If  there 
be  such,  of  the  applicatlona  Thereupon,  if 
no  objection  be  made,  or  If  no  good  cause  be 
shown  to  the  contrary,  tbe  Judge  of  the  court 
shall  make  an  order  granting  such  guardian 
leave  to  remove  tbe  property  of  said  ward  to 
tbe  state  or  territory  in  which  be  or  she  may 
reside;  which  order  shall  be  full  and  com- 
plete authority  to  said  guardian  to  sue  for 
and  receive  tbe  same  In  his  own  name,  for 
the  use  and  benefit  of  said  ward." 

It  is  ai^ued  by  respondents  that  this  sec- 
tion does  not  apply  to  this  case,  because  there 
Is  no  tangible  property  Involved  here;  that 
at  most  tbe  property  sought  In  tbls  case 
is  a  disputed,  unliquidated  demand,  a  mere 
chose  In  action.  The  statute,  however,  uses 
the  word  "property"  In  Its  comprehensive 
sense,  and  evidently  Includes  choses  in  ac- 
tion, because  the  last  part  of  the  section  re- 
cites that  the  "order  shall  be  full  and  com- 
plete authority  to  said  giurdlan  to  sue  for 
and  receive  the  same  in  his  own  name  for 
the  use  and  boieflt  of  said  ward."  Tfalfl 
provision  seems  to  make  It  clear  that  choses 
In  action  are  Included  within  the  meaning  of 
the  woi^  "property,"  as  well  as  tangible 
property.  It  follows,  therefore,  that,  under 
the  statute,  the  court  had  jurisdiction  to 
make  the  order.  We  see  no  good  reason 
why  It  should  be  vacated.  In  fact^  we  are 
convinced  tliat  the  court  properly  made  the 
order  permitting  tbe  foreign  guardian  to 
maintain  the  action  In  this  state.  If  the  es- 
tate of  Benjamin  B.  Healy  is  Indebted  to 
tbe  estate  of  the  nonresident  wards,  there 
ought  to  be  a  recovery. 

The  judgment  of  the  trial  court  vacatlng^ 
the  order  Is  therefore  reversed. 

DUNBAR,  HADI^Y,  FULLERTON,  and 
CROW,  JJ.,  concur. 


(12  Wash.  364) 

WfeBSTER  V.  SEATTLE,  R.  &  S.  BY.  CO. 
(Supreme  Court  of  Washington.  March  10. 
1000.) 

Damages— INJIIBIES-<MA}ICAI.  AnENDAncK— 

Evidence. 

Where,  jn  an  action  for  Injuries  to  a  pas- 
senger, there  was  evidence  that  plaintiff  had 
employed  physicians;  that  he  had  been  severely 
injured,  and  had  not  recovered  at  the  time  of 
tbe  trial,  and  certain  physicians  testified  that, 
while  he  would  probably  improve.  It  was  prob- 
lematical whfther  he  would  ever  recover,  two 
of  them  testifying  that  the  injury  was  perma- 
nent, and  that  he  would  suffer  as  long  as  he 
lived,  such  evidence  justined  the  recovery  of  tbe 
amount  it  was  reasonably  probable  plaintifC 
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wonid  be  conit>ened  to  expend  in  the  fatnre  for 
medical  services. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Di^.  Damages,  |  243.] 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  Miner  A.  Webster  against  the 
Seattle,  Ranton  &  Southern  Hallway  Com- 
pany. From  a  judgment  for  plalntifC,  de- 
fadant  appeals.  Affirmed. 

Peters  &  Powell,  for  appellant  Frank  H. 
Knapp,  for  r^pondent 

MOUNT,  0.  J.  This  action  was  brought 
to  recover  for  personal  injuries  sustained  by 
respondent  when  a  passenger  upon  one  of 
appellant's  street  railway  -cars.  At  the  trial 
appellant  did  not  contest  its  liability  for  the 
injuries  respondent  had  Bustalced,  and  the 
only  Issue  tried  was  the  extent  of  respond- 
ent's Injuries,  and  the  amount  of  damages 
he  was  entitled  to  recover.  Considerable 
erldence  was  talcen  upon  this  issue.  At  the 
close  of  the  testimony,  the  court  instructed 
the  jury,  among  other  things,  that  in  estimat- 
ing the  damages  they  might  talce  Into  con- 
sideration "any  expense  for  medicine  and 
care  of  physicians  which  plalntlCT  bos  nec- 
essarily been  put  to  by  reason  of  such  in- 
juries, or  that  he  may,  In  the  future,  with 
reasonable  probability  be  put  to  by  reason 
of  such  injuries."  The  jury  returned  a  ver- 
dict in  favor  of  respondent  for  $3,097.50,  up- 
on which  a  judgment  was  entered,  and  this 
ap|)eal  Is  prosecuted. 

Appellant  concedes  that  there  was  evidence 
to  show  medical  attendance  In  the  past,  but 
contends  that  there  was  no  evidence  to  show 
the  value  of  physician's  services  prior  to  the 
trial,  and  no  evidence  that  respondent  would 
probably  need  such  services  In  the  future. 
This  is  the  only  question  presented  on  the 
merits  of  the  appeal.  While  there  is  no  direct 
evidence  In  the  record  that  respondent  had 
paid  for  medical  attendance  In  the  past,  yet 
there  was  abundant  to  show  that  he  had  em- 
ployed, and  was  attended  by,  physicians,  and 
that  respondent  had  been  severely  Injured 
and  had  not  recovered  at  the  time  of  the 
trial.  Dr.  WUlls,  a  witness  on  behalf  of  ap- 
pellant, gave  as  his  opinion  that  It  was  doubt- 
ful It  respondent  would  ever  recover,  and 
said:  "I  should  say  la  all  probability'  he 
would  improve  and  get  a  good  deal  better, 
but,  of  course,  in  one  of  his  age,  I  do  not 
know  whether  he  would  get  entirely  over  the 
effects  of  it  or  not.  I  think  he  should  get 
over  it  enough  so  it  really  should  not  an- 
noy him  materially."  Doctors  Scudder  and 
Bates,  witnesses  for  the  respondent,  testlQed 
that  the  Injury  was  permanent,  and  that 
reqiondent  would  continue  to  suffer  as  long 
as  he  lived.  This  evidence  was  sufflclent  to 
support  the  instruction,  because  when  it  was 
shown  that  respondent  was  in  need  of  medi- 
cal attendance  and  had  employed  physicians, 
tbe  presimqition  followed  that  ttaera  was 


some  expense  attached  to  encb  employment; 
and  when  it -was  also  shown  that  respond- 
ent wonld  suffer  in  the  future,  It  followed 
that  In  all  probability  he  wonld  need  medical 
attention  tor  which  the  jury  were  at  liberty 
to  fix  a  nominal  sum  at  least.  Feeney  t. 
L.  I.  R.  Co..  116  N.  T.  S76.  22  N.  E.  402,  5 
L.  R.  A.  544;  Gallamore  v.  Olympia,  34  Waab. 
870,  75  Pac.  87&  It  was,  therefore,  not  er- 
ror for  tiie  court  to  give  the  Instruction  com- 
plained of. 
The  judgment  Is  affirmed. 

CROW,  HADLEX,  and  DUNBAR,  J].,  con* 
Cur. 

ROOT*  J.,  concurs  In  result 


(4S  WMb.  46S> 

COLE  V.  SEATTLE,  R.  &  8.  RT.  CO. 

(Supreme  Coart  of  Washington.   March  27, 
19080 

1.  Appe&i.— InsTBucnoNs— AaauuEifTATm 

LANOlTAaK— HaBHLESS  ERBOB. 

Where,  la  an  action  for  Injuries  to  a  pas- 
senger, the  jury  saw  plaintiff,  knew  his  exact 
condition,  heard  him  testify,  etc.,  defendant  was 
not  prejadiced  by  an  arnunoitatlve  instmctioa 
that  if  a  corporation  injures  a  person  so  as  to 
make  bim  an  object  of  pity  to  his  fellow  men 
and  an  object  of  ridicule  to  the  thoughtless  and 
unfeeling,  and  deprives  bim  of  the  comfort  and 
companionship  of  his  fellows,  defendant  should 
respond  in  damages,  etc. 

2.  Trial  —  iHSTBUciionB  —  Weight  or  Evi- 
dence. ' 

Where  a  complaint  for  injuries  to  a  pas- 
senger alleged  damages  for  medical  services 
incurred  in  the  sum  of  $100  and  for  loss  of 
earnings  io  the  sum  of  $450,  instructions  that 
the  jury,  If  warranted  by  the  evidence,  might 
allow  damages  to  plaintiff  for  medical  services 
for  which  be  bad  become  liable,  or  had  obligated 
himself  in  an  amount  not  exceeding  $100,  and, 
if  warranted  by  the  evidence,  might  allow  dam- 
ages for  loss  of  time  not  exceeding  $450,  merely 
limited  tbe  recovery  to  the  amoant  allied,  and 
were  not  erroneous  as  an  intimation  that  there 
was  evidence  sufficient  to  warrant  a  finding 
for  the  auiount  stated  for  medical  services  and 
loss  of  earnings. 

3.  DAUAaES  — PERSONAI.    InJUBIES  —  FUTURI 

Medical  Treatment. 

Where  a  number  if  not  all  the.  physicians 
testified  that  it  might  be,  or  probably  would  bo, 
necessary  for  plaintiff  to  have  further  medical 
treatment,  the  court  was  justified  in  permitting 
tbe  jury  to  make  an  allowaace  to  plaintiff  for 
probuble  future  expenses  for  necessary  medical 
treatment. 

4.  Same— Imp AiRMEiTT  or  Mental  Faculties. 

Where  there  was  evidence  Iwth  of  a  perma- 
nent impatrmeot  of  plaintiff's  health  and  also 
of  an  impairment  of  his  mind,  evidencing  a 
lack  of  mental  vigor  and  inability  to  give  in- 
teiligent,  successful,  and  consecutive  attention 
to  his  business,  which  he  bad  never  experienced  ' 
prior  to  the  accident,  and  evidence  that  plain- 
tiff might  not  ever  fully  recover,  it  was  not  er- 
ror for  the  court  to  permit  the  Jury  to  award 
damages  as  for  the  permanent  unpialrment  of 
plaintiff's  mind. 
Root  Jf  dissenting. 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 
Action  by  William  A.  Ctde  against  the  Seat- 
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tie,  Renton  &  Soutbern  Ballway  Gompany. 
IpTom  a  judgment  for  plalntil^  defendant  ap- 
peals. Affirmed. 

Peters  &  PoweU,  for  appellant  Basttngs 
&  Stedman,  for  respondent 

CROW,  X  Tbis  is  an  action  to  recover 
damages  for  personal  injuries.  Tbe  appel- 
lant, Seattle,  Renton  &  Sonthem  Railway 
Company,  a  corporation,  operates  a  line  of 
electric  railway  between  Seattle  and  Renton 
In  King  coonty.  On  October  25,  1901,  a  col- 
lision occurred  between  two  of  Its  cara,  on 
one  of  wlilch  tbe  respondent  William  A.  Cole 
was  a  paaaeng&T.  After  the  collision,  re- 
spondent was  pidced  up  In  an  unconscious, 
condition  and  taken  to  a  bospltal,  where  be 
remained  for  two  or  three  weeks  before  re- 
covering suffldently  to  retnm  home.  He  al- 
leges serions  permanent  Injury  to  his  general 
health,  his  mental  and  business  capacity,  and 
also  bis  sense  of  hearing.  The  appellant -has 
tendered  no  Issne  on  its  liability  to  answer  in 
damages,  the  negligence  of  its  employes  not 
being  denied.  The  only  Issues  tried  were  tbe 
extent  of  respondent's  injuries  and  the  amount 
of  his  damages.  The  evidence  tends  to  show 
that  mp<Hidait  received  a  violent  blow  upon 
the  right  side  of  bis  head,  causing  concussion 
of  tbe  brain  and  nervous  sbock  from  which  he 
still  claims  to  suffer ;  that  bis  general  health 
has  been  Impaired ;  that  he  has  sustained  loss 
In  business  capacity,  and  also  in  mental 
energy  and  control.  It  appears  beyond  dis- 
pute-that the  sense  of  bearing  in  his  right 
ear  has  been  impaired.  He  also  claims  an 
Injury  to  bis  eyesight  and  contends  that,  al- 
though only  35  years  old.  he  has  aged  rapidly 
since  the  accident  Althoi^h  there  is  a  sharp 
conflict  in  the  evidence  as  to  some  of  these 
claims,  yet  there  is  much  testimonx,to  sus- 
tain them.  The  Jury  returned  a  verdict  in 
respondent's  favor  for  $7,500.  and  from  a 
judgment  entered  thereon  this  appeal  has 
been  taken. 

The  only  errors  presented  are  based  upon 
instructions  to  the  jury,  the  first  asslgnmoit 
being  that  tbe  court  erred  In  giving  the  fol- 
lowing instruction:  "If  a  person  or  a  corpora- 
tion  negligently  causes  an  Injury  to  another 
who  Is  without  fault  which  makes  the  latter 
an  object  of  plt^r  to  his  fellow  men  and  an  ob- 
ject of  ridicule  to  the  thoughtless  and  unfeel- 
ing and  deprive  him  of  the  comfort  and 
companionship  of  his  fellows  should  respond 
in  damages  for  the  injury  sustained.  There- 
fore if  you  find  for  the  plalntlft  and  further 
find  that  among  other  injuries  either  or  both 
of  bis  ears  were  impaired  at  the  time  so  that 
his  hearing  is  Impaired  and  a  considerable  de- 
gree of  deafness  has  ensued  which  Is  more 
or  less  permanent  and  as  a  consequence  the 
piaintifTs  ability  to  gain  remunerative  em- 
ployment has  been  lessened  or  decreased, 
then  you  may  not  only  allow  him  such  sum 
as  damages  therefor  as  in  your  sound  judg- 
ment will  reasonably  rompeniinte  him  for  the 
difference  between  bis  lessened  earning  ca- 


pacity on  account  of  such  deafness,  if  any^ 
and  what  It  would  be  If  bis  bearing  was  not 
impaired,  but  also  compensation  for  any 
probable  distress  of  mind  or  mental  suf^ering^ 
if  any,  tliat  be  may  endure  by  reason  of  hav- 
ing such  deafness."  The  foregoing  instruc- 
tion seema  to  be  the  one  most  vigorously  at- 
tacked, and  upon  tbe  alleged  error  In  giving 
It  appellant  seems  to  base  its  principal  re- 
liance for  a  reversal.  It  Is  contended  by  ap- 
pellant that  this  instruction  is  argumentative 
is  not  based  on  any  evidence  in  tbe  case,  and 
Is  erroneous  and  prejudicial  in  tbe  extreme. 
We  think  it  subject  to  criticism  In  that  it 
is  perhaps  argumentative,  and  includes  ex- 
pressions and  statements  not  pertinent  to  the 
issues  or  evidence.  It  is  true,  as  contended 
by  appellant  that  no  dii-ect  evidence  was  of- 
fered sufficient  to  show  the  Impairment  of 
respondent's  bearing  to  have  been  of  such  a 
character  or  degree  as  to  make  him  an  "ob- 
ject of  pity  to  his  fellow  men,"  or  "an  ob' 
ject  of  ridicule  to  tbe  thoughtless  and  unfeel" 
ing,"  or  "deprive  him  of  the  comfort  and  com- 
panionship of  bis  fellows,"  and  these  expres* 
sions  should  have  been  omitted  by  tbe  court 
There  was  ample  and  undisputed  evid«ice 
showing  that  respondent's  hearing,  especially 
in  the  right  ear,  had  been  seriously  and 
perbapft  permanently  impaired.  Tbe  Jury, 
however,  saw  respondent  heard  him  give  hla 
testimony  in  open  court  in  response  to  inter- 
rogatories propounded  to  him  by  counsel,  and 
must  have  observed  how  well  be  could  hear. 
If  there  was  anything  in  his  condition  or 
appearance  sufficient  to  render  him  an  object 
of  pity  or  ridicule,  or  to  deprive  him  of  ttie 
comfort  and  companionship  of  bis  fellow 
men,  the  jury  knew  that  fact.  On  the  other 
hand,  if  no  sucb  conditions  existed  or  were 
apparent  they  likewise  knew  that  fact  We 
would  not  be  justified  in  assuming  they  were 
in  any  way  misled  by  the  wording  of  tills  in- 
struction. Tbe  principal  difficulty  with  the 
instruction  is  that  it  is  based  upon  and  quotes 
certain  language  used  arguendo  in  Gray  v. 
Washington  Water  Power  Gompany,  30  Wash., 
at  page  674,  71  Pac,  at  page  209,  which  was 
not  a  part  of  any  instruction  there  approved 
by  this  court,  but  was  employed  with  refer- 
ence to  the  facts  then  before  the  court  arising 
out  of  the  condition  of  tbe  plalntifE  In  that 
case,  who  was  shown  to  have  been  so  hor- 
ribly mutilated  and  disfigured  as  to  render 
her  ^pearance  repulsive.  It  is  not  invari- 
ably a  safe  or  correct  practice  for  attorneys 
and  trial  courts  to  formulate  Instructions  by 
inserting  therein  exact  quotations  from  ar- 
gumentative language  which  an  appellate 
court  may  have  employed  as  applicable  to 
an  entirely  different  state  of  facts.  Althougb 
this  Instruction  may  be  correct  as  an  abstract 
principle  of  law,  it  is  not  applicable  to  the 
evidence  in  this  case.  Yet  notwithstanding 
this  criticism,  we  fail  to  see  how  It  constitut- 
ed prejudicial  error.  The  jury  could  not 
have  been  misled,  as  they  saw  respondent  and 
knew  Ills  exact  condition.  No  question  waa 
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raised  as  to  the  fact  of  his  Injuries,  nor  as  to 
the  appellant's  liability  for  damages.  He  was 
injured  to  some  extent  and  was  eotitled  to 
some  compensation  In  damages,  and  we  are 
not  justified  In  presuming  that  the  juiTi  Ig- 
noring the  evidence  and  disregarding  the  ap- 
pearance and  condition  of  respondent,  found 
he  was  an  object  of  pity  or  contempt,  or  that 
he  was  liable  to  t>e  deprived  of  the  comfort 
and  companionship  of  his  fellows,  nor  can 
we  presume  they  allowed  him  additional  dam- 
ages on  account  of  any  such  conditions  not 
Shown  to  exist  This  being  true,  the  argu- 
mentative character  of  the  Instruction,  as 
disclosed  by  the  use  of  the  word  "therefore," 
while  objectionable,  does  not  seem  to  us  to 
have  been  harmful  or  prejudicial  to  appellant. 

The  court.  In  effect,  further  instructed  the 
Jury  that  they  might.  If  warranted  by  the 
evidence,  allow  damages  to  respondent  for 
medical  Bervicca  for  which  he  had  become 
liable  or  had  obligated  himself  in  an  amount 
not  exceeding  $100 ;  also  that  they  could,  if 
■warranted  by  the  evidence,  allow  him  dam- 
ages for  loss  of  time,  not  exceeding  $450. 
Appellant  complains  of  these  instructions, 
contending  there  was  no  evidence  of  any  ex- 
pense incurred  for  medical  services  exceed- 
ing $60  or  $70;  also  that  it  was  for  the  jury 
to  say  whether  the  evidence  ae  to  loss  of 
earnings  amoimted  to  $450,  As  we  under- 
stand the  appellant's  contention,  it  InslRtB 
that  these  Instructions  were  an  Intimation 
or  et^gestion  to  the  jury  that  there  was  evi- 
dence sufficient  to  warrant  a  finding  of  $100 
for  medical  services  and  $450  for  losfl  of  earn- 
ings. Vfe  do  not  tbink  the  InstmctlonB  were 
improper  or  susceptible  of  any  snch  construc- 
tion. In  bis  complaint  reepondent  alleged 
damages  for  medical  Berricea  incurred  in  the 
gum  of  $100,  and  for  loss  of  earnlnga  in  the 
sum  of  94S0,  and  all  the  court  did  -vraa  to 
limit  the  recovery  to  the  amounts  alleged, 
without  any  suggestion,  as  to  any  sum  which 
the  erldeDce  antfaorised  or  tbat  should  be  al- 
lowed. The  court  pn^erly  based  these  in- 
structions upon  the  Issues  presented  by  the 
pleadings. 

The  court  also  Instructed  the  jury  as  fol- 
lows: "If  you  find  for  tbe  plaintiff  in  this 
action  and  if  yon  find  by  a  fair  preponder^ 
ance  of  the  proote  that  be  wlll'^snfler  pain 
in  the  future  and  will  be  subject  to  loss  of 
time  and  expenditures  because  of  such  In- 
juries, then  you  are  Instracted  that  yon  can, 
in  estimating  bis  damages,  take  into  consid- 
eration of  the  probable  amount  of  pain  he  will 
mttvr^  tbe  probable  loss  of  time  and  the 
probable  amount  of  expenditure  he  will  be 
put  to  In  the  fature  on  account  of  such  In- 
Jnries,  all  of  which  may  be  in  addition  to 
tbe  other  items,  if  aiQr,  tbat  may  enter  into 
your  calculations,  but  In  no  ev«it  ^all  the 
amount  of  your  verdict  exceed  tbe  sum  sued 
for  by  tbe  plaintiff,  to  wit,  $15,6^.00."  Ap- 
pelant complains  tbat  this  Instruction  the 
court  erred  in  permitting  the  Jury  to  assess 
damages  for  tiie  probable  amount  of  expendi- 
ture tbe  respondent  will  incur  In  tbe  future, 


and  contends  there  was  no  evidence  to  afford 
a  basis  for  awarding  any  such  damages,  and 
that  the  jury  was  left  to  assess  damages  by 
mere  gue.ss,  without  being  told  the  expendi- 
tures must  be  reasonably  necessary.  A  num- 
ber If  not  all  the  physicians  called  as  wit- 
nesses testified  that  It  might  be,  or  probably 
would  be,  necessary  for  the  respondent  to 
have  further  medical  treatment.  While  it 
was  Impossible  to  estimate  with  mathemati- 
cal certainty  what  such  treatment  would 
cost,  tbe  jury,  when  awarding  damages,  were 
authorized  to  consider  tbe  probability  of 
such  treatment  becoming  necessary.  This 
instraction,  we  tbink,  is  within  the  rule  here- 
tofore announced  by  this  court.  See  Galla- 
more  v,  Olympla,  34  Wash.  379,  75  Pac.  978; 
Webster  v.  Seattle,  Renton  &  Southern  By. 
Co.  (Wash.)  85  Pac.  2. 

The  last  instruction  complained  of  by  the 
appellant  reads  as  follows*:  "If,  through 
any  negligence  of  the  carrier  or  its  employes 
a  passenger  is  injured  witliout  any  fault  or 
negligence  on  his  part,  then  such  carrier  be- 
comes liable  for  all  damages  that  such  pas- 
senger may  suffer  on  account  of  any  Injuries 
so  received  or  tbat  are  directly  and  proxi- 
mately traceable  to  such  Injurle's  which 
would  be  reasonable  compensation  for  tbe 
pain  and  suffering  arising  to  him  from  such 
injuries  as  wellasforallpermaneut  InjurSesto 
him  or  to  any  iwrtlon  of  his  body  or  the  per- 
manent Impairment  of  any  of  his  organs  and 
for  any  Injury  to  his  mental  faculties  caused 
by  such  Injuries,  and  In  .this  connection  If  you 
find  for  the  plaintiff  in  this  action  you  may 
consider  the  evidence,  If  any  relating  to  the 
plaintiff's  mental  faculties,  and  If  you  find 
tliat  the  plalntlfTs  mind  or  bis  mental  facul-  ■ 
tics  were  lnjui"ed  or  permanently  Impaired 
by  reason  of  said  Injuries,  then  you  may 
consider  damages  therefor,  and  In  estimating 
such  damages  yon  should  consider  the  de- 
gree of  probable  permanent  injury  to  plain- 
tiff's mind  and  to  what  extent  such  impair- 
ment of  plaintiff's  mental  faculties.  If  any, 
lessens  plaintiff's  capacity  for  performing 
equally  as  remunerative  employment  as  be- 
fore such  injuries;  and  If  you  find  that  bis 
capacity  for  obtaining  employment  or  earn- 
ing a  livelihood  has  been  lessoied  by  reason 
of  such  injuries  to  bis  mind  or  to  his  mental 
faculties,  then  yon  may  estimate  bow  much- 
less  the  plaintiff  will  probably  earn  for  the 
balance  of  his  life  by  reason  of  such  injuries 
and  allow  the  plaintiff  therefor."  Tbe  prin- 
cipal objection  urged  to  this  instruction  la, 
that  by  It  tbe  court  permitted  the  Jury  to 
award  damages  for  any  permanent  impair- 
ment of  plaintiff's  mind;  that  it  was  not 
Justified  by  tbe  evidence  and  was  extremely 
prejudicial.  Appellant  also  contends  that, 
If  the  only  Issue  to  be  tried  had  been  wheth- 
er there  was  any  permanent  Impairment  of 
plaintiff's  mental  faculties,  the  court,  for 
w^ant  of  evidence,  could  not  have  allowed 
such  Issue  to  go  to  the  jury.  Appellant  evi- 
dently regards  the  evidence  on  tlils  issue  too 
lightly.  The  record  discloses  evidence  tend- 
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lug  to  Bhow  not  only  a  permanent  impairment 
of  plalntltrB  Iiealtb,  bnt  also  tbat  hia  mind 
was  affected.  By  this  we  do  not  mean  that 
be  was  mentally  Incompetent,  or  that  hia 
rrasonlng  faculties  were  destroyed,  but  the 
evidence  did  tend  to  show  a  lack  of  mental 
▼Igor  or  control  after  the  accident  which  did 
not  exist  before ;  also  an  inability  to  give  In- 
telligent, successful,  and  consecutive  atten- 
tion to  his  business,  which  he  had.  never  ex- 
perienced prior  to  the  accident  While  some 
question  arose  as  to  whether  this  condition 
would  be  permanent,  there  was  evidence 
tending  to  show  that  the'  respondent  might 
not  fully  recover.  If  any  decrease  in  the  re- 
spondent's mental  vigor  and  ability,  impair- 
ing his  capacity  to  earn  money,  was  caused 
by  his  injuries,  It  was  certainly  proper  for 
the  Jury  to  consider  such  condition  In  estimat- 
ing the  damages  to  he  awarded.  There  was 
evidence  tending  to  show  a  decrease  in  his 
«amlng.  capacity  by  reason  of  the  lack  of  his 
former  mental  vigor.  Without  entering  into 
a  detailed  statement  of  such  evidence,  we 
think  it  sufficient  to  watrant  the  giving  of 
this  Instruction,  which,  upon  the  facts  shown, 
was  not  erroneous. 

There  being  no  prejudicial  error  In  the 
record,  the  judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  and  HAD- 
LET,  JJ.,  concur. 

ROOT,  J.  (dissenting).  A  careful  consideration 
of  the  record  convinces  me  that  the  verdict  in 
this  case  was  excessive.  I  do  not  think  the 
«vidence  jastifiee  an;^  judgment  greater  than 
^,500.  I  therefore  dissent  from  the  conclusion 
announced  by  the  majority  of  the  court. 
<42  Wash.  379)  == 
SPRING  HILL  IRR.  CO.  V.  LAKE  IRR.  CO. 
et  a1. 

(Supreme  Court  of  Washington.    March  20, 

1.  JuoGMEHT  —  Bab  *oy  Causes— I  DENTrrr  of 
Issues. 

The  complaint  In  a  former  case  alleged 
that  plaiDtifFs  therein  were  the  owners  in  fee 
simple  and  in  possession  of  the  first  right  to 
divert  the  watei:^  of  a  certain  creek,  to  the  ex- 
tent of  a  certain  amount  of  water;  that  defend- 
ants claimed  some  interest  or  title  to  said  water 
rights  adverse  to  plaintiffs.  The  prayer  askrd 
that  defendants  sliould  set  up  their  claims  in 
and  to  the  premises,  and  that  such  claim  should 
be  declared  without  foundation  and  clouds  on 
■plaintiffs'  title.  Held  that,  if  defendants  in  that 
action  desired  to  litigate  the  question  of  a  pre- 
scriptive right,  it  should  have  done  so,  and  the 
judgment  therein  for  plaintiffs  was  a  bar  to  a 
subsequent  action  by  defendants  to  establish 
such  right 

2.  Same. 

On  a  plea  by  defendant  of  former  adjudica- 
tion, plaintiff  cannot  insist  that  the  order  of 
the  appellate  court  in  the  former  action,  remand- 
ing it  to  the  lower  court,  prevented  him  from 
raising  certain  issues  which  it  was  his  duty  to 
interpose  in  the  action. 

3.  Dismissal— Sustaining  DGUnBREB. 

Where  an  answer  set  up  a  former  judgment 
suEBcient  to  har  the  action,  and  a  demurrer  to 
the  reply  was  sustained,  there  were  no  issues 
remaining  which  called  for  evidence,  and  it  was 
ivoper  to  dismiss  the  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Dismissal  uid  Nonsuit,  $S  134-139.] 


I Appeal  from  Superior  Court  Chelan  Coun- 
ty; R.  &  Stelner,  Jadge, 
Action  by  the  Spring  Hill  Irrigation  Com- 
pany against  tbe  Lake  Irrigation  Company 
and  others.  From  a  judgment  dismlssiiis 
the  action,  plaintiff  appeals.  Affirmed. 

C.  Victor  Martin,  for  appellant.  W.  O. 
Parr,  for  respondents  Harlin.  Sanders,  and 
Uoonep.  EIrk  Wbited,  for  other  reapondenta. 

HADLEY,  J,  In  this  action  the  plaintiff 
claims  to  be  the  owner  of  the  right  to  use  all 
the  water  flowing  Intha  two  northwest  branch- 
es of  Stemilt  creek,  a  perennial  stream  sit- 
uated In  Chelan  county,  this  state.  The 
right  l8  alleged  to  have  been  prescriptlvely 
acquired,  and  the  complaint  states  that  the 
plaintiff  and  its  grantors  have  diverted,  ai^- 
proprlatcd,  and  used  the  water  oontlnuonaly, 
uninterruptedly,  and  adversely,  claiming  t» 
be  tlie  absolute  owners  of  such  right  fbr 
more  than  10  years.  It  la  alleged  that  tbe 
defendants  claim  a  right  to  interfere  with 
plalnturs  use  of  said  voter,  and  that  since 
the  year  1902,  th^  have  Interfered  therewith. 
Tbe  complaint  asks  that  plaintiff  shall  be 
adjudged  to  be  the  owner  of  the  right  to  di- 
vert and  use  the  water ;  that  tbe  defendants 
shall  be  adjudged  to  have  no  rights  or  bene- 
ficial interest  therein,  and  tliat  thoy  ahall  be 
perpetually  enjoined  from  In  any  way  Inter- 
fering with  plalntUTa  use  of  all  of  said  wa- 
ter. Separate  answers  were  filed  by  def^d- 
ants,  d«iylng  generally  the  material  allega- 
tions of  the  complaint,  and  pleading  affirma- 
tively as  a  bar  a  former  adjudication  of  the 
same  mattezs  which  platnUff  seekia  to  have 
adjudicated  in  this  action.  The  former  ac- 
tion set  up  in  the  answers  la  Miller  v.  Lakq 
Irrigation  Company,  which  waa  twice  In  this 
court,  and  la  reported  in  27  Wash.  447,  67 
Paa  096,  and  In  83  Wash  132,  74  Pac.  61. 
The  record  of  the  former  action  la  propOTly 
set  up,  and  shows  that  the  parties  to  tlila  ac- 
tion or  their  predeceasora  In  Interest  were 
parties  to  tbe  former  one;  tbat  the  former  ac- 
tion was  brought  for  the  purpose  of  determin- 
ing tbe  prior  rights  between  the  parties  as  to 
tbe  waters  of  Stemilt  creek,  and  that  laanes 
were  joined  and  the  rights  of  the  parties  ad- 
judicated and  determined  In  that  action. 
The  plaintiff  replied  to  the  answers  and  ad- 
mitted the  former  action,  but  alleged  tbat  the 
only  adjudication  in  that  action  was  with 
reference  to  priorities  of  appropriation,  and 
that  the  issues  In  the  prraent  case  are  not 
the  same  as  those  In  the  former  case.  The 
defendants  demurred  to  the  reply  and,  among 
other  grounds  set  forth  in  the  demurrers.  It 
was  stated  that  the  reply  showed  affirma- 
tively tbatthe  plaintiffs  rights  In  aald  waters 
were  fully  determined  In  the  former  action. 
The  demurrera  were  sustained,  and  tbe  plain- 
tiff having  refused  to  plead  further,  judgment 
was  entered  dismissing  the  action.  The  plalo- 
tiff  has  appealed. 

Bespondents  have  Intoposed  aeveral  mo- 
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tlons,  but  as  most  of  them  pertain  to  the 
anraDgement  ot  the  record  and  appellant's 
brief,  and  relate  cbiedy  to  the  convenience 
of  this  conrt,  we  have  decided  to  pass  them 
without  criticism  of  the  record  and  without 
dlscussloiL  The  point  raised  by  one  motion, 
that  the  record  shows  no  service  of  the 
appeal  notice,  has  been  met  by  a  supplement 
tal  record  brought  up  by  appellant,  which 
shows  such  service.  The  motions  are  there- 
fore denied. 

It  is  argued  by  appellant  that  the  Issues 
In  the  former  action  related  solely  to  priori- 
ties arislog  out  of  approprintion,  whereas  it 
Is  Tilled  that  the  complaint  in  the  case  at  bar 
tenders  an  entirely  different  and  distinct 
issue,  relating  exclusively  to  rights  acquired 
by  prescription  or  adverse  user.  It  Is  conced- 
ed that  appellant  might  have  raised  the 
Issue  as  to  its  prescriptive  rights  in  the  for- 
mer action,  if  It  bad  seen  fit  to  do  so;  but  It 
is  argued  that  It  was  not  required  to  do  so, 
Indsmuch  as  it  was  a  defendant  In  that  acti'^ 
and  was  only  required  to  meet  the  issue  of 
I^or  appropriation,  which  it  Is  contended 
was  the  only  one  tendered  by  the  complaint. 
The  doctrine  is  Invoked  that  not  all  things 
which  might  have  been'  adjudicated  in  a 
former  action  shall  necessarily  be  held  to 
have  been  adjudicated,  but  only  such  as  were 
In  fact  adjudicated.  As  a  rule  of  general 
application  the  courts,  without  doubt,  are 
lately  inclined  to  adopt  the  above  by  way 
of  modification  of  the  rule  which  more  gener- 
ally obtained  formerly,  that  what  might 
have  been  adjudicated  should  be  held  to 
have  been  determined  In  a  former  action. 
While  the  former  rule  has  been  much  relax- 
ed as  one  of  general  application,  yet,  in  con- 
tiderlng  the  effect  of  a  former  case  npon 
snbsequent  litigation  between  the  same  par- 
ties, the  pecnliac  nature  of  such  case,  the 
Bubject-tnattw  thereof,  and  the  manner,  by 
which  the  complaint  challenged  the  defendant 
to  join  Issne,  should  In.  each  Instance  be 
examined.  In  the  former  case,  which  la 
pleaded  here  as  a  bar,  the  complaint  simply 
alleged  that  the  plaintiffs  in  that  action 
were  the  owners  in  fee  simple  and  In  posses- 
slon  of  the  first  right  to  divert  the  waters 
of  said  creek,  to  the  extent  of  400  Inches, 
miner's  measure,  under  a  six-inch  pressure; 
that  the  defendants  claimed  some  interest 
In,  and  title  to,  said  water  rights  adverse 
■  to  the  plfllntlffa,  whicSi  claims  were  without 
right  ^  and  constituted  a  cloud  upon  plaln- 
tlffif  title.  The  action  was  essentially  one 
to  qniet  titl^  and  whether  it  can  be  said  to 
have  related  to  real  estate  or  not.  It  a  least 
partook  of  all  the  characteristics  of  an  ac- 
tion to  qniet  title  to  real  estate,  and  we  think 
was  governed  by  the  rules  applicable  to  such 
case.  The  prayer  of  the  complaint  asked 
that  the  defendants  in  the  action,  of  whom 
this  appellant  was  one,  should  set  up  their 
claims  in  and  to  the  premises,  if  any  they 
hod,  and  that  npim  a  hearing  thereto  such 
dainu  should  be  declared  to  be  without 


foundation  and  clouds  upon  plaintiffs*  tltl& 
The  complaint  was  not  upon  its  face  based 
alone  upon  prior  appropriation,  but  it  mere- 
ly alleged  ownership  In  fee  simple  and  posses- 
sion of  the  first  right  to  divert  water.  In 
other  words,  It  alleged  a  good  title  to  water 
rights,  and  it  challenged  the  defendants  to 
set  up  any  claims  they  had  against  such  rights. 
In  actions  to  quiet  title  to  real  estate,  where 
such  general  allegations  of  ownership  are 
made.  It  is  undoubtedly  the  duty  of  a  defend- 
ant to  set  up  any  claim  he  may  have  of 
either  a  legal  or  equitable  nature,  and  we 
think  by  analogy  at  least  that,  if  appellant 
desired  to  litigate  the  question  of  a  prescrip- 
tire  right  to  these  waters,  it  should  have 
done  so  In  the  former  action,  and  that  it 
should  now  be  estopped  to  raise  It  Such 
peculiar  circumstances,  we  tbltk,  particu- 
larly call  for  the  application  of  the  principles 
of  estoppel.  As  respondents*  counsel  pertl< 
nently  suggest,  if  appellant  may  now  try 
this  action  on.  the  theory  of  title  by  prescrip- 
tion, and  If  it  should  be  defeated,  what 
shall  prevent  It  from  again  introducing  fu- 
ture litigation,  claiming  title  from  some 
other  source,  all  of  which  may  have  existed 
at  the  time  of  the  former  action?  Such  can- 
not be  the  policy  of  the  law,  but  the  policy 
rather  Is  that  such  confilcting  claims  shall 
be  raised  when  one  Is  challenged  to  raise 
them  so  that  titles  may  be  at  rest  and  hav« 
stability  and  value. 

Upon  appellant's  own  theory^  we  are  unablo 
to  see  how  It  can  expect  relief  under  the 
issues  as  they  stand.  In  the  former  action 
It  dated  Its  claUn  of  title  from  the  year  1885, 
and  in  this  action  it  claims  that  its  prescrlp* 
tlve  right  was  initiated  at  that  time.  The 
record  of  the  former  case  shows  that  the 
rights  which  were  adjudicated  to  respondents 
In  that  action,  and  which  were  based  upon 
appropriation,  had  their  inception  long  with- 
in the  period  following  the  year  1885  neces- 
sary for  appeilant^B  prescriptive  rights  to 
have  matured.  The  adjudication  in  the  for- 
mer case,  therefore,  shows  that  appellant 
could  not  have  been  in  the  continuous,  un- 
interrupted, and  adverse  possession  of  the 
watCT  rights  claimed  by  respondents  for  a 
snffldent  time  to  have  acquired  them  by 
prescription.  Respwidents  are  claiming  no 
rights  here  except  what  were  awarded  to 
them  in  the  former  case.  They  expressly 
disclaim  any  further  claim  to  the  waters  of 
said  stream.  The  essential  question  raised 
by  the  complaint  in  this  action  was  there- 
fore necessarily  adjudicated  In  the  former 
one.  That  decree  was  necessarily  based 
upcm  the  establishment  of  facts  which  nega- 
tive those  alleged  In  the  complaint  now  before 
us,  as  to  contlnnons  and  unlntemipted  i>os- 
session  and  user  by  appellant  Such  nnin- 
termpted,  continuous,  adverse  possesion 
and  user  could  not  have  existed  as  to  fbo 
volume  of  water  that  was  awarded  to  these 
respondents,  in  the  face  of  the  adjudication 
that  the  lattw  were  using  and  approprla^ 
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Ing  It  at  the  same  time.  No  prescrtptlTe 
rtgbt  could  bare  matured  lo  behalf  of  appel- 
lant under  the  facts  Involved  and  found  In 
the  former  case. 

Appellant  argues  that,  when  the  former 
case  was  iSrat  here  on  appeal.  It  was  sent 
bacfe  with  instructions  to  the  trial  court  to 
merely  determine  priorities  of  appropriation. 
Wblle  an  expression  in  the  opinion  would  so 
Indicate,  yet  the  order  remanding  the  case 
stated  that  the  court  should  "determine  the 
priority  of  rights  of  the  respective  claimants.'* 
If  appellant  believed  It  was  by  that  decl* 
8lon  prevented  from  raising  the  question  of 
Its  prescriptive  right.  It  should  have  called 
our  attention  to  It  on  petition  for  rehearing, 
or  It  should  have  applied  to  the  trial  court 
for  leave  to  Introduce  that  defense.  This 
court  placed  no  restrictions  upon  the  trial 
court  In  the  exercise  of  Its  discretion  to  per- 
mit the  introduction  of  What  It  should  deem 
to  be  proper  issues  not  already  in  the  case. 
The  case  was  determined  liere  upon  the  la- 
sues  as  tliey  were  brought  here  on  that  ap- 
peal. It  was  plainly  appellant's  duty  to 
have  interposed  the  defense  when  it  flrstf 
appeared  In  the  action,  but  upon  the  return 
of  the  cause  to  the  superior  court,  that  tribu- 
nal upon  proper  showing  was  not  prevented 
by  tills  court  from  exercisIiUE  its  discretion 
to  consider  and  gi'ant  an  application  to 
amend  the  answer. 

Appellant  further  contends  that,  even 
with  the  demurrer  to  the  reply  sustained, 
there  were  issues  remaining  which  called  for 
evidence,  and  that  It  was  error  to  dismiss 
the  action.  We  think  not.  The  ruling  upon 
the  demurrer  effectively  disposed  of  the  case. 
The  reply  admitted  the  former  record  and, 
as  we  have  seen,  that  is  sufficient  to  bar 
relief  in  this  action. 

The  judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  FtJLIiBRTON,  DDK- 
BAR,  CROW,  and  ROOT,  JJ.,  concur. 


(4S  Wuli,  M) 

O'BRIEN  et  a1.  v.  ALLEN  et  ox. 

(Supreme  Coort  of  Wnshington.   March  20, 
1906.) 

1.  JUDOUENT  —   COXCLrSIVENBSS  —  MATTBBB 

HOT  IN  ISSUK. 

In  an  action  to  set  aside  a  deed,  a  findiog 
as  to  the  amount  remaminf;  due  on  a  certain 
prior  judgment  was  not  within  the  issues,  and 
was  not  an  adjudication,  so  as  to  render  parol 
evidence  of  the  amount  due  inadmissible  in  a 
subsequent  action  wherein  the  amount  due  on 
the  judgment  was  an  issue. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  U  1203-1268.] 

2.  Same— Con  sTRUOTioN  of  Judgment— Sera - 
ject-Matter. 

A  decree  merely  describing  a  prior  judg- 
ment for  the  sole  purpose  of  IdentiQcation  and 
stating  the  amount  thereof  In  the  description 
is  not  an  adjudication  as  to  the  amount  due. 

3.  Execution— Satisfaction  of  Jddgmeniv- 
Epfect. 

Where  the  proceeds  of  a  sale  of  property 
on  execution  and  nocredited  cash  pa>-ments 


made  In  satisfaction  thereof  had  full;f  satisfied 
the  jndgmeot  at  the  time  a  second  alias  execu- 
tion was  issued  to  sfll  the  same  property  for  the 
amount  of  the  uncredited  payment^  no  title 
could  be  acquired  by  the  purported  execution 
creditor  by  purchase  at  the  sberitTs  sale  made 
by  virtue  of  the  second  alias  executjim. 

Appeal  from  Superior  Court,  King  Cknuily ; 
W.  R.  Bell,  Judge. 

Action  by  Mary  O'Brien,  as  executrix  of 
James  Manogue,  deceased,  and  others,  against 
John  H.  Allen  and  wife.  From  a  judgment 
In  favor  of  plaintiffs,  defendants  appeal.  Af- 
firmed. 

Jay  C.  Allen,  for  appellants.  G.  M.  Emory, 
for  respondents. 

CROW,  J.  On  January  8,  1895,  John  H. 
Allen,  appellant  herein,  recovered  a  personal 
Judgment  in  the  superior  court  of  King  coun- 
ty in  cause  No.  19,171,  against  Joseph  McCabe 
and  Terence  O'Brien,  for  $1,202,  debt,  $120.20, 
attorney's  fee,  and  $23.80,  costs.  On  Januavy 
7,  1805,  Terence  O'Brien,  and  Ellen  O'Brien, 
his  wife,  bad  conveyed  to  one  James  Man- 
ogue certain  real  estate  lu  King  county.  In- 
cluding the  real  estate  In  dispute  In  this 
action.  Thereafter  said  Allen,  having  issued 
an  execution  ou  his  judgment  which  was  re- 
turned unsatisfied,  commenced  an  action,  No. 
10,517,  In  the  superior  court  of  King  county, 
to  set  aside  said  deed  as  having  been  made 
to  hinder  and  delay  the  collection  of  bis  Judg- 
ment On  October  10,  1805,  findings  of  fact 
were  made  In  said  cause,  upon  which  a  de- 
ci'ee  was  entered,  adjudging  said  deed  to  be 
void  as  to  said  John  H.  Allrai,  and  subjecting 
the  property  therein  described  to  the  lien  of 
ills  Judgment,  which  Is  described  by  the  de- 
cree lu  the  following  language:  "That  cer- 
tain judgment  heretofore  on  the  8th  day  of 
January,  1805,  rendered  in  the  above  court 
in  favor  of  the  plaintiff,  -John  H.  Allen, 
against  the  defendant,  Terence  O'Brien,  and 
one  Joseph  McCabe,  for  the  sum  of  $1,327.20, 
together  with  the  costs  of  said  action  taxed 
at  $23.80.  No  Other  language  Is  used  In  said 
decree  to  describe  said  Judgment  or  to  ad- 
judicate the  amount  remaining  due  thereon. 
Defendants  O'Brien  and  wife  and  James 
Manogue,  claiming  said  original  Judgment 
was  for  a  debt  on  which  McCabe  was  prin- 
cipal and  O'Brien  surety,  afterwards  filed 
a  petition  In  said  cause  No.  10,517,  to  modify 
the  findings  and  decree  therein,  for  the  pur- 
pose of  siiowlng  that  the  real  estate  conveyed 
to  Manogue  was  the  conununlty  property 
of  O'Brien  and  wife,  and  not  subject  to  the 
lien  of  said  judgment.  By  tills  petition, 
which  was  dented,  no  question  was  raised  as 
to  the  amount  remaining  due  on  said  judg- 
ment Afterwards  John  H.  Allen  Issued  an 
alias  execution  In  cause  No.  10,171,  and  levied 
upon  the  real  estate  which  had  been  sub- 
jected to  his  Hen.  All  of  said  real  estate  was 
sold  on  January  10,  1806,  to  said  John  H. 
Allen  for  the  total  sum  of  $1,810 ;  the  tracts 
Involved  Ii^  this  suit  selling  separately  for 
$110.  The  entries  on  the  execution  docket 
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show  that  after  crediting  satd  $1,310,  pro- 
ceeds of  this  sale,  there  remained  on  January 
10,,  1800,  an  unsatisfied  deficiency  judgment 
for  |123^,  and  no  other  payments  appear  on 
the  execution  docket  In  January,  1807, 
James  Manogue  redeemed,  from  said  sherieC'a 
sale  the  land  in  dispute  herein,  although  John 
H.  Allen  denied  his  right  to  redeem  and  made 
a  futile  attempt  to  prevent  the  same  by  ap- 
plying for  a  writ  of  mandate  to  compel  the 
eheriff  to  execute  and  deliver  a  deed  to  him. 
The  redemption  money  was  received  and  ap- 
propriated by  Allen,  who  afterwards  procured 
a  second  alias  execution  to  be  issued  on  the  de- 
fioieney  judgment  shown  on  the  execution  doc- 
ket, and  caused  the  sheriff  toagnin  sell  the  land 
which  Manogue  had  redeemed.  At  this  sec- 
ond sale  Allen  again  purchased  said  real 
estate  for  the  exact  amount  necessary  to  sat- 
isfy the  second  alias  execution,  and  now 
claims  title. 

It  is  here  claimed  by  respondents  that  early 
In  May,  1805.  O'Brien  and  AlcCabe  paid  to 
Allen  on  said  judgment  the -sum  of  $300, 
which  he  neither  credited  nor  caused  to  be 
entered  upon  the  execution  docket.  Said  pay- 
ment, if  made,  was  more  than  sufUcicnt  to 
bare  satisfied  the  deficiency  judgment  long 
before  the  second  alias  execution  was  issued. 
James  Manogue  died  testate  on  January  14, 
1807,  leaving  the  respondents  Francis  Henry 
Manogue,  Mary  Manogue,  and  Eva  Marie 
Manogue,  his  minor  children,  as  his  only  heirs 
at  law  and  legatees.  Respondent  Mary 
O'Brien  was  shortly  thereafter  appointed 
executrix  of  his  last  will  and  testament,  and 
later  was  appointed  guardian  of  his  minor 
heirs.  On  April  11, 1808,  the  respondents  Mary 
O'Brien,  as  executrix  of  the  last  will  and 
testament  of  James  Manogue.  deceased,  and 
Francis  Henry  Manogue,  Mary  Slanogue,  and 
Eva  Marie  Manogue,  by  their  guardian,  Mary 
O'Brien,  Instituted  this  action  to  quiet  the 
title  of  the  estate  of  James  Manogue  to  the 
real  estate  which  had  been  sold  under  said 
second  alias  execution.  Respondents  alleged 
that,  after  the  entry  of  said  original  judg- 
ment in  cause  No.  10,171,  a  payment  of  $200 
was  made  on  January  23,  1805,  and  a  further 
payment  of  $100  on  May  23,  1805,  by  said 
McCabe  and  O'Brien  to  said  John  H.  Allen, 
which  said  Alien  had  received  but  neglected 
to  have  credited  on  the  execution  docket;  that 
said  first  sheriff's  sale  was  made  January 
10,  1896 ;  that  by  such  sale  and  the  cash  pay- 
ments of  $300,  said  judgment  was  more  than 
fully  satisfied;  that  after  said  Manogue  had 
redeemed  from  said  first  sale,  the  said  Allen 
caused  said  second  alias  execution  to  issue 
npon  an  apparent  deficiency  judgment  shown 
by  the  execution  docket,  under  whfch  he 
again  purchased  said  land,  and  now  claims 
title;  and  that  at  the  time  of  the  commence- 
ment of  this  action  said  land  was  in  the  actu- 
al possession  of  no  person  whomsoever.  Re- 
spondents prayed  that  their  title  might  be 
quieted,  and  asked  for  other  relief. 

On  May  23,  1900,  and  before  any  answer 


was  filed,  a  written  stipulation  was  entered 
Into  between  respondents  and  appellants  here- 
in, which,  in  substance,  provided  that  this 
cause  was  compromised  and  settled  upon  con- 
dition that  the  appellants  John  H.  Alien  and 
Lucy  A.  Allen,  his  wife,  should  pay  the  re- 
spondents $400  in  three  months,  $400  in  six 
months  and  $400  in  nine  months;  said  sums 
to  be  evidenced  by  their  promissory  notes; 
that  this  cause  should  be  stricken  from  the 
trial  calendar,  and  In  case  said  promissory 
notes  were  severally  paid  at  maturity,  the 
appellants  should  be  entitled  to  a  decree  of 
dismissal  without  costs  to  either  party ;  but 
in  event  of  nonpayment  of  any  of  said  notes, 
respondents  might  proceed  with  said  cause 
as  though  the  stipulation  had  never  been 
made ;  that  any  admissions  made  In  said  stip- 
ulation or  which  might  be  inferred  thereby 
should  not  be  used  upon  any  trial  of  this 
cause  against  either  party.  Only  one  of  said 
notes  was  paid.  Thereafter,  on  April  4,  1904, 
no  further  payments  being  made,  respondents 
noted  this  cause  for  further  proceedings,  and 
appellants  thereupon  answered,  alleging  that 
after  the  entry  of  the  original  judgment  in 
said  cause  No.  10,171,  O'Brien  and  wife  ex- 
ecuted said  deed  to  Manogue ;  that  appellauts 
Instituted  said  cause  No.  10,517  to  set  the 
same  aside;  that  on  the  trial  thereof  the 
court  found  the  sum  of  $200  had  been  paid 
on  said  original  judgment  after  its  rendition, 
and  further  found  the  amount  due  thereon 
to  be  $1,327.20,  and  $23.80  costs ;  that  there- 
after the  court,  its  decree  In  said  cause 
No.  19,517,  directed  said  real  estate  to  be 
subjected  to  appellants'  lien  for  said  amount ; 
that  O'BrlCTi  and  wife  and  Manogue  there- 
after filed  their  petition  to  modify  said  judg- 
ment, which  petition  was  denied,  and  that 
the  amount  of  aatd  judgment  as  found  was 
not  questioned  In  said  petition,  but  had  be- 
come res  ad^udicata.  Appellants  also  plead- 
ed the  stipulation  herein  above  mentioned, 
the  delivery  of  three  notes  for  $400  each 
to  respondents,  the  i>ayment  of  one  note  In 
full,  aud  alleged  that  respondents  had  neither 
returned  nor  tendered  to  appellants  the  two 
notes  which  were  unpaid  and  in  default,  and 
that  by  reason  thereof  they  should  be  estop- 
ped from  proceeding  w^ith  this  action. 

The  trial  court  made  findings  In  favor  of 
respondents,  and  refused  those  requested  by 
appellants.  .From  findings  made,  It  appeared 
that  on  January  28,  1895,  Terence  O'Brien 
paid  to  said  John  IT.  Allen  the  sum  of  $200, 
and  on  May  23,  1805,  the  further  sum  of 
$100  on  account  of  said  judgment,  neither  of 
which  payments  was  credited  on  the  records 
In  said  cause  No.  19,171.  It  was  also  found 
that,  after  said  redemption  had  been  made  by 
said  Manogue,  and  while  said  John  H.  Allen 
still  retained  said  payments  aggregating  $300, 
and  after  said  judgment  had  been  fully 
paid,  he  procured  said  second  alias  execution 
to  be  issued,  and  caused  said  lands  to  be  sold ; 
that  he  purchased  the  same  for  the  sum  of 
$155.03.  and  received  a  certificate  of  sale; 
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and  fbat  he  haa  ever  since  refiued  to  ree^- 
nize  the  rlghta  of  respondents  as  successors 
In  interest  to  said  James  Manogne.  It  was 
further  found  that,  at  the  time  of  the  com- 
mencement of  this  action,  a  notice  of  its 
pendency  was  filed  In  the  office  of  the  county 
auditor,  and  that  the  lands  in  dispute  were 
then  vacant,  unoccupied*  and  not  in  the  pos- 
session of  any  person.  Final  Judgmait  was 
entered  In  favor  of  the  respond^ts,  quieting 
their  title,  and  this  appeal  has  heen  taken. 

Appellants  first  contend  that  the  court 
erred  in  finding  that  any  cash  payments  had 
been  made  on  said  judgment,  and  that  by 
reason  thereof  said  Judgment  bad  been  fully 
satisfied  before  the  issuance  of  the  second 
aJias  execution.  In  support  of  this  conten- 
tion appellants  rely  upon  their  plea  of  res 
adjudlcata.  They  Insist  that  the  findings  of 
fact  and  final  decree  In  said  cause  No. 
39,517,  which  was  brought  to  set  aside  said 
deed,  constituted  a  final  adjudication  to  the 
effect  that  the  sum  tben  remaining  due  on 
said  Judgment  was  91.327.20,  and  $23^  costs, 
and  further  contend  that  no  parol  evidence 
should  have  been  admitted  In  this  collateral 
proceeding  to  contradict  such  adjudication. 
The  original  findlugs  of  fact  and  decree  filed 
find  entered  In  said  cause  No.  10.517  are  now 
before  us  as  a  part  of  the  statement  of  facts, 
and  present  a  very  peculiar  appenrance.  The 
findings  were  evidently  prqinred  and  sub- 
mitted to  the  trial  Judge,  Hon.  J.  W.  Langley, 
who  appeared  as  a  witness  for  respondents 
on  the  trial  of  this  action.  One  finding,  Na 
8,  had  been  prepared  for  the  purpose  of  show- 
ing that  the  land  was  the  couuunnlty  prop- 
erty of  Teronce  O'Brien  and  wlfa  This  find- 
has  been  stricken  by  a  heavy  waving  line, 
drawn  throi^h  It  In  ink.  At  the.  close  of 
all  the  findings,  which  are  typewritten,  a  few 
words  wrlttenlnlnkareadded.  Judge  Langley 
testified  that  he  thought  the  waving  Ink 
line  erasing  the  third  finding  had  been  mode 
by  him,  and  testified  that  the  added  words 
and  Judge's  signature  were  written  by  him 
in  ink.  The  eleventh  finding,  as  originally 
drawn,  reads:  "That  since  the  rendition  of 
said  judgment  there  was  paid  on  Sejitember 
25,  1895,  the  sum  of  $200  thereon.*'  Lend 
pencil  marks  have  been  drawn  through  this 
finding,  striking  it,  but  no  ink  erasure  has 
been  made.  Judge  Langley  testified  that  he 
did  not  think  tie  had  made  these  pencil 
erasures,  nor  would  be  state  that  he  had  au- 
thorized them.  The  thlrteoitb  finding,  as 
originally  drawn,  read:  "There  is  now  due 
upon  said  judgment  the  sum  of  ¥  ."  After- 
wards the  blank  was  filled  in  with  ink,  so 
as  to  read:  "$1,327.20,  and  $23.80  costs." 
Judge  Langley  said  this  was  not  in  his  hand- 
writing. aiHltlieevldencefalls  to  show  wbodid 
write  it.  The  final  decree  mnltes  no  allusion 
to  said  payment  of  $200,  nor,  according  to 
our  construction,  does  it  purport  to  adjudicate 
the  amount  due  upon  the  original  judgment. 
It  simply  describes  the  judgment  In  the  words 
which  we  have  above  quoted  In  our  state- 


ment of  this  case.  Terrace  O'Brien  and  hla 
attorn^  both  testified  that  $300  had  been  paid 
to  appellant  Allen  oa  account  of  the  Judgment 
Several  other  witnesses  stated  that  Alien, 
xrbea  a  witness  on  the  trial  of  cause  Na 
19,517,  admitted  $300  had  bten  paid  him  tn 
cash  upon  this  Judgment  In  his  answer 
herein,  he  alleges  the  trial  court,  In  cause 
No.  10,517,  found  $200  bad  heen  paid,  and 
this  la  shown  by  the  finding  which  has  been 
erased  by  pencil.  Although  he  appeared  as 
a  witness  in  his  own  behalf  on  the  trial  of 
this  action,  be  refrained  from  giving  any 
testimony  whatever  tending  to  slmw  either 
that  these  payments  had  been  made  or  had 
not  been  made.  He  relies  entirely  upon  the 
record  in  said  cause  No.  10,517.  If  there  has 
heeu  an  adjudication  tbereln  finding  the. 
amount  remaining  due  upon  said  Judgment, 
it  Is  blndli^  upon  the  parties  to  this  action. 
We  do  not  think  such  an  adjudication  has 
heen  shown,  for  several  reasons: .  (1)  It  was 
not  within  the  Issues  in  that  action,  wlik-h 
was  not  brought  todetermlnetbeaniuuut  due, 
but  only  to  set  aside  a  dee:l;  Ci)  although 
the  findings  may  be  somewhat  inconsistent, 
we  think,  as  originally  signed  by  the  trial 
judge,  they  found  $200  had  been  paid;  (3) 
the  decr«!  does  not  purport  to  adjudicate 
the  amount  due,  but  describes  the  original 
Jutlgmeut  for  the  evident  and  sole  purpose 
of  ideatlflcation.  With  the  record  In  this 
condition,  it  was  not  error  for  the  trial  court 
to  admit  parol  evidence  shoning  said  pay- 
ments to  have  been  made;  thei-e  being  uo' 
adjudication  of  that  question.  We  bold  the 
trial  court  wus  autborized  to  try  this  issue 
of  fact,  and  that  its  findings  that  the  pay- 
ments were  made  are  fully  wairanted  by  the 
evidence.  TUls  being  true, .  the  first  sale 
made  by  the  sheriff,  together  with  such  cash 
payments,  fully  satisfied  the  Judgment,  and 
at  the  time  tlie  second  alias  execution  was 
Issued,  appellant  had  no  judgment  whatever 
against  O'Brien  and  McCabe.  Hence  he  ac- 
Quii-ed  no  title  under  the  second  sheriff's 
sale.  Freeman  on  Executions  (8d  Ed.)  I  19. 
This  not  being  an  action  to  recover  posses- 
Bion  of  real  estate,  but  one  to  quiet  title 
only,  refipondents  alleged,  and  the  trial  court 
found,  that  at  the  time  of  its  commence- 
ment said  real  estate  was  not  in  the  fiosses- 
Blon  of  any  person  whomsoever.  Appellants 
now  contend  that  the  court  erred  in  making 
this  finding:  tlmt  the  evidence  warranted 
a  finding,  which  should  have  been  nmde^ 
that  appellants  tbemselves  were  In  posses- 
sion; that  the  property  was  not  vacant  or- 
unoccupied,  and  hence,  under  the  authority 
of  Povah  V.  Lee.  29  Wash.  108,  09  Pnc.  G39, 
this  action  should  be  dismissed.  Wbile  tbere 
Is  a  considerable  conflict  of  testimony  upon 
tbis  issue,  nevertheless  we  think  the  evi- 
dence before  us  Is  amply  sufficient  to  sustain 
the  finding  made  by  the  trial  judge  who 
saw  and  heard  the  witnesses. 

Appellants  base  a  further  assignment  of 
error  upon  the  action  of  the^trlal  court  in 
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aftnltUnc  as  srldence  certain  ozlgliul  paper* 
and  flies  In  said  causes  Now  19,171  and  No, 
lOjai.  AppellaDts  Insist  tbat  ceztlfled  coih 
lea  ebould  bare  been  offered,  as  otherwise 
tbe  party  not  jveemtlng  snch  evidence 
would,  It  compelled  to  appeal^  have  to  as* 
•nme  ttw  bnrdm  and  ttqpense  of  sobstltat- 
tog  entlfled  copies  to  be  attacbed  to  a  state* 
mat  of  facOk  By  stipulation  snbseonently 
made,  tbe  oilglnal  flies  wbldi  were  offered 
and  admitted  In  erldence  bare  been  attacbed 
to  tbe  statonent  of  facts,  and  transmitted 
to  tibis  court  Appellants,  tbertfore^  have 
Incorred  no  additional  trouble  or  expense, 
and  It  la  nnneoessaiy  for  ns  to  pass  upon 
tblB  contention. 

Appdlants  ftartbor  ecmtend  tbat  writ* 
ten  stlpnlatlim  hmUsi  precludes  fb»  pxoso- 
cntion  of  tbls  action.  Tbe  stipulation  pro- 
Tided  tbat.  If  any  of  tbe  notet  slroi  by 
pdlanta  sbonld  not  be  paid  wben  due,  »• 
^londents  migbt  proceed  with  tbe  trial  In 
the  same  manner  as  tbougb  no  itlpnlatlon 
had  been  made.  Tbls  is  all  respondents  hsTO 
doneu  This  action  m>  already  pending 
when  tbe  st^iulaUon  was  made.  Hence  the 
return  of  the  notes  could  not  be  a  condition 
precedent  to  Its  commenceDiait  The  cn- 
dlspnted  evidence  shows  re^xmdents  did 
trader  the  unpaid  notes  to  appellanta  be- 
fore the  trial  commenced,  which  Is  all  that 
could  be  reQolred  of  them,  especially  as  the 
stipulation  provided  that  nether  party  sbonld 
make  use  of  asty  of  Its  provisions  upon  the 
trlaL  Tbwe  la  no  merit'  tii  this  contention 
now  made  bs  anwllants. 

We  find  no  prejudicial  error  In  the  rec- 
ord. The  Judgment  Is  affirmed. 

UOUNT,  a  J.,  and  FlTUiBBTON,  HAD- 
VBSS,  and  DUNBAR,  JJ.,  concur. 


(42  Wasb.  nO) 

STATE  ex  rel.  BARBER  ASPHAI/T  PAV- 
ING CO.  V.  CITY  OB"  SEATTLE. 

(Supreme  Court  of  Washington.   March  20, 
1906.) 

1.  UtmiCTPAL  CoBPOBATIOnS  —  Stbeet  Ili- 
PBOVEMEMTS— AaSBBBlCEIIT  NOTICE. 

Notice  tbat  the  assessment  roll  for  the  im- 
provement of  certain  streets  is  on  file  and  open 
to  inspection,  and  that  persons  interested  snail 
appear  and  make  objections,  after  hearing 
miich,  and  making  such  corrections  as  it  deems 
Jtist,  the  coancil  will  approve  the  roll  and  assess 
the  amounts  thereof  against  each  parcel  shown 
in  the  roll,  is  not  notice  that  the  council  may 
amend  the  roll.  Include  oUier  propert?  therein, 
and  assess  it. 
1.  Saks. 

An  assessment  for  street  improvements  Is 
void  as  to  such  property  as  is  not  given  notice, 
as  required  by  statute  and  ordinance,  between 
the  filing  of  the  assessment  roll  and  Its  con- 
firmation. 

[Ed.  Note. — ^For  eases  in  point,  see  vol.  38, 
Cent.  Dig.  Monicipal  Corporations,  8  1085.] 

&.  Sake— AssKssiiENT  Invalid  in  Fast. 

An  assessment  for  street  improvements 
based  on  benefits,  each  tract  twing  assessed  only 
Its  pr<^rtionate  part  of  the  whole,  though  in- 
valid as  to  certain  tracts  becaose  ol  want  of 


notice.  Is  valid  as  to  traets  u  to  whlA  notle* 
was  given. 

4.  Same— Reassessiixrts. 

Where  an  assessment  for  street  Improve* 
ments  is  invalid  as  to  certain  lots  because  ol 
want  of  notice  to  their  owners,  a  reassessment 
mav  he  made  as  to  them  onder  tbe  authority 
nnaer  which  the  city  originally  proceeded, 
fi.  Saw— Pasties  to  AssBSsimn  Faoonxo- 

INOS— CONTBACTOB. 

The  contractor  for  street  impravementfl  to 
be  raid  under  Act  March  14.  1899  (Laws  1899, 
p.  234,  c.  124),  In  bonds  redeemable  out  of  a 
fund  created  by  assessment  is  not  a  party  to  the 
assessment  proceeding  In  tbe  sense  tliat  no* 
having  made  objection  to  It  while  In  progress 
he  may  not  urge  Its  Invalidity  wboi  tendered 
the  bonds.  v 

6.  MaNDAICUS  to  COUFEL  New  ASSBflSUEHT. 

Mandamus  to  a  city  to  compel  It  to  make 
a  new  assessment  of  property  for  a  street  im- 
provement, the  original  assessment  being  void 
for  want  of  notice,  is  tbe  proper  remedy  of  tbe 
cmitractor,  payable  in  bonds  redeemable  out  of  » 
fund  to  be  created  by  the  sssosiinent. 

Appeal  froa  Superior  Oourl;  King  Oounty; 
A.  W.  Frater,  Judge. 

Uandamns  by  the  state,  on  the  relation  of 
the  Barber  Asphalt  Paving  Company, 
against  tlw  city  of  SeatUe.  From  an  ad- 
verse  Judgmmt,  defodant  appeals.  Bevorsed* 

Sco£t  Calhoun,  for  appellant  Feterfe  Jb 
Powell,  for  respondent 

ruUiBRTON,  3.  The  dty  of  Seattle,  act- 
ing undor  Its  powers  as  a  city  of  the  first 
class,  caused  one  of '  its  principal  streets 
(Howard  avenue),  together  with  certain  con- 
necting streets,  to  be  graded,  paved  witb 
asphalt  and  otherwise  improved;  declaring. 
In  the  preliminary  resolutlcm,  that  It  was  lbs 
Intention  to  assess  tbe  costs  thereof  to  th9 
property  specially  benefited  by  the  Improve- 
ment The  plan  adopted  was  that  prescribed 
by  the  act  of  March  14,  1S09  (Laws  1899»  pt 
234,  c.  124),  which  provides  tbat  bonds  may 
be  issued  to  pay  the  cost  of  a  street  Improve* 
ment  redeemable  oat  of  a  fund  created  by  a 
special  assessment  on  the  property  benefited 
payable  In  Installments  running  over  a  period 
not  exceeding  10  years.  The  contract  for 
doing  tbe  work  was  let  to  the  relator,  who 
agreed  to  take  bonds  In  payment  of  the  con- 
tract price  to  the  amount  of  any  balance  that 
might  remain  due  after  tbe  owners  of  the 
property  assessed,  wbo  might  desire  to  do 
so,  had  redeemed  their  property  from  the 
lien  of  the  assessment  Thereafter,  the  work 
was  completed  to  the  satisfaction  of  tbe  city ; 
whereupon  It  made  an  assessment  upon  the 
property  benefited,  gave  an  opportunity  to  the 
property  owner  to  redeem,  and,  after  the 
time  for  redemption  bad  expired,  Issued 
bonds  to  an  amount  equal  to  tbe  difference 
between  the  contract  price  and  the  amounts 
paid  In  by  tbe  redemptloners.  These  bonds 
the  city  tendered  to  the  relator,  who  refused 
to  accept  them,  contending  tbat  the  assess- 
ment out  of  which  they  were  to  be  paid  was 
made  without  notice  to  certain  of  the  prop- 
erty owners,  and  was  for  that  reasons  Il- 
legal and  void.  The  relator  thereupon  r^ 
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qoested  that  the  city  make  a  new  assessment 
of  the  proper^  benefited,  wbicb  the  city  re- 
fused to  do.  It  tbeo  applied  to  the  superior 
court  of  King  ooonty  for  a  writ  of  mandate 
compelllnK  the  assessment  to  be  made.  Aft- 
er a  hearing  this  a^licatlon  was  granted 
and  a  peranptory  writ  issued.  From  the 
order  directing  the  writ  to  issue  the  city 
prosecutes  this  appeal. 

The  assessment  roll,  as  prepared  and  filed 
by  tbe  iMMird  of  public  works,  was  made  to 
Include  propMly  ba<&  from  tbe  mai^nal  lines 
of  the  Improred  streets  for  a  distance  of  120 
feet  only.  On  the  filing  of  this  roll,  the  fol- 
lowlnc  notice  was  givoi:  "Notice  of  Assess- 
ment  Boil.  Notice  Is  hereby  giren  that  tbe 
assessmoit  roll  of  local  Improrement  district 
No.  902;  for  the  Improvement  of  Harvard 
aroiue  and  Harvard  Avenue  Nortb,  from 
East  Roy  street  to  Broadway ;  Boy  Iston  Av- 
«kne  North  from  East  Roy  street  to  East 
John  street;  Boylston  avenue  from  East 
Denny  Way  to  East  Union  street;  Belmont 
Avenue  North  from  East  Roy  street  to  East 
Deni^  way;  East  Mercer  street.  East  Re- 
publican street  East  Harrison  steeet.  East 
Thomas  street.  East  John  street.  East  Denny 
Way,  all  from  the  west  line  of  Belmont  Ave- 
nue North  to  tbe  west  line  of  North  Broad- 
way; East  Howell  street,  East  Olive  street. 
East  Pine  street  and  East  Pike  street  all 
from  tbe  west  line  of  Boylston  avenue  to 
the  west  line  of  Broadway ;  East  Union  street 
from  the  east  line  of  Bellevue  avenue  to  tbe 
west  line  of  Broadway;  Seneca  street  and 
Spring  street  from  tbe  east  line  of  Boylston 
avenue  to  Harvard  avenue — all  in  tlie  city  of 
Seattle,  by  paving  the  same  witb  asphalt*  etc.. 
nnder  ordinance  No.  10,710,  has  been  reported 
by  tbe  board  of  public  works  to  the  city  coun- 
cil of  tlie  city  of  Seattle,  and  is  now  on  flle 
In  the  office  of  the  city  comptroller,  and  ex 
officio  city  clerk)  and  that  tbe  same  is  now 
open  for  public  Inspection  at  said  office  and 
will  remain  oppn  for  inspection  until  Mon- 
day, tbe  22d  day  of  Au^st,  1004.  at  5  o'clock 
p.  m.,  and  all  persons  interested  are  hereby 
requested  to  appear  before  the  city  council 
at  a  session  thereof  to  be  held  in  the  council 
chamber  In  the  city  hall  on  said  22d  day  of 
August,  1904,  at  8  o'clock  p.  m.,  and  make 
objections  thereto.  At  said  time  so  fixed,  the 
cl^  council  will  consider  any  and  all  objec- 
tions made,  and  will  make  such  corrections  In 
said  roll  as  It  deems  Just,  and  will  then  by 
ordinance  approve  such  roll  and  levy  and 
assess  the  amounts  thereof  against  esch  par- 
cel and  lot  of  land  and  part  therer^f  shown 
in  said  roll,  and  declare  ttie  same  a  first  Hen 
thereon.  Said  matter  may  be  adjourned  to 
a  later  date  If  so  ordered,  by  the  city  coun- 
cil. John  Biplinger,  City  Comptroller  and 
Ex  Officio  City  Clerk."  At  the  hearing  held 
pursuant  to  the  notice  tbe  city  council,  with- 
out any  further  notice,  amended  the  roll  so 
as  to  make  it  include  all  property  back  from 
the  improved  streets  for  a  distance  of  180 
feet,  and  passed  an  ordinance  levying  au  as- 


sessmmt  upon  tbe  property  Included  within 
the  roll  as  so  amended.  It  Is  tbe  relator's 
contention  that  tbe  pn^ierty  Included  In  this 
outer  rim  of  00  feet  has  bem  assessed  wltb- 
ont  notice  to  its  owners,  and  that  thia  fact 
raiders  the  whole  assessment  void.  Hie 
city  disputes  both  the  fiict  and  the  conclu- 
sion drawn  from  tbe  fact  and  these  ctmflleC- 
Ing  contentions  constitute  the  principal  4ue»- 
tions  to  be  considered. 

As  to  the  fact,  it  seems  to  us  that  there 
can  Iw  but  little  question  that  this  outer  rim 
was  assessed  witbont  notice  to  Its  owners. 
The  assessment  roll  as  made  ont  and  filed  by 
tbe  board  of  public  works  did  not  Include 
any  part  of  It,  and  It  was  to  this  roll  tbat  the 
attention  of  tiie  owners  was  directed  by  the 
published  notice.  This  notice,  it  will*  be  ob- 
served, specially  recites  tbat  the  city  will 
assess  the  amount  expended  on  the  Improve- 
ment of  tbe  street  "against  each  parcel  and 
lot  of  land  shown  In  said  roll,  and  declare  the 
same  a  first  lien  tbaetm."  If  tbls  means 
anything  at  all.  It  means  that  the  property 
Included  wltUn  tbe  roll  and  tbat  prop«^ 
only  will  be  assessed  to  create  tbe  necessary 
fond,  and  that  the  property  bolder  need  look 
no  further  than  tbe  roll  to  ascertain  whether 
bis  property  is  liable  to  assessmoit.  Any 
property  boldw,  owning  prc^Hirty  In  tbe  vi- 
cinity of  the  improved  street,  was  entitled  to 
examine  the  roll,  and.  If  he  did  not  find  his 
pn^rty  described  therein,  to  go  away  with 
the  assnrance  that  bis  property  was  not  to  be 
asspssed.  If  this  be  not  the  meaning  of  the 
notice,  then  It  Is  misleading,  and  worthless 
as  notice  because  misleading.  Whether  the 
omission  to  give  tbe  notice  renders  the  as- 
sessment void  Is  a  more  serious  question.  It 
is  conceded  that  it  Is  necessary  to  the  valid- 
ity of  every  law  prescribing  a  method  for 
imposing  a  special  assessment  upon  real  prop- 
erty that  It  provide  for  notice  to  tbe  owner 
of  tbe  property,  and  afFord  blm  an  oppor- 
tunity to  be  heard  concerning  tbe  correct- 
ness of  the  assessment  at  some  stage  of  tbe 
proceedii^  before  the  assessment  becomes 
absolute  or  bis  property  is  takea  to  satisfy 
tbe  lien  of  the  same.  But  It  Is  said  tbat  only 
one  notice  la  necessary,  and  that  this  notice 
may  be  given  at  any  stage  of  the  proceed- 
ings; and  since  there  can  be  no  foreclosure  of 
tbe  assessment  Hen  In  this  Instance,  without 
a  further  notice  to  the  property  bolder  the 
requirements  of  the  law  are  satisfied,  and 
the  assessment,  thiragh  It  may  be  voidable. 
Is  not  void.  It  Is  held,  however,  and  It  seems 
to  be  the  general  rule,  that  'to  render  the 
assessment  valid  eVen  when  made  under  a 
constitutional  law  it  Is  essential  that  the  no- 
tice be  given  at  that  stage  of  the  proceed- 
ings the  law  directs  that  it  be  given,  and  If 
more  than  one  is  provided  for,  more  than  one 
must  l>e  given.  Wilson  v.  Seattle.  2  Wash. 
54.%  27  Pac.  474;  Buckley  v.  Tocoma,  9  Wash. 
2.'i3,  37  Pac.  441;  Halsch  T.  Seattle.  10  Wash. 
4.ir).  38  Pac.  1131 ;  Stuart  v.  Pfthner.  74  N.  Y. 
183,  30  Am.  Rep.  289;  Garviu  v.  Dauasman, 
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114  Ind.  420.  16  N.  E.  82(1,  5  Am.  St.  Rep. 
637 ;  Dnridson  v.  New  Orl(»ins,  96  U.  S.  97, 
24  Ifc  Ed.  616;  26  Am.  &  Eng.  Enc  Law,  p. 
1216,  and  cases  dted.  This  being  the  rnle, 
the  assessmmt  on  this  onter  60  feet  Is  void ; 
for  both  the  statute  and  ordinance  mider 
which  the  city  proceeded  provide  for  notice 
to  the  property  bolder  at  that  stage  of  the 
proceedings  between  the  time  of  the  filing 
of  the  assessment  roll  by  the  board  of  pub- 
lic works  and  the  time  of  its  ronflrmation 
by  the  council. 

As  to  the  property  wltiiln  the  120-foot  Ilmtt, 
we  think  the  assessment  Talld.  The  only  ob- 
jection nrged  against  It  Is  that  the  assess- 
ment cannot  be  ralld  aa  to  part  of  the  prop- 
erty and  Inralld  as  to  the  ronabider;  Uiat 
there  la  such  an  Interdefwndent  relation  be- 
tween the  aevwal  parts  that  one  part  can- 
not be  void  without  the  whole  being  Told. 
We  cannot  think,  however,  that  these  objec- 
tiona  are  sound.  In  an  assessment  based  up- 
on  ben^ts,  where  each  Individual  tract  is 
assessed  only  Its  proportionate  part  of  the 
whole,  the  owner  of  a  tract  Justly  assessed 
has  no  valid  ground  of  complaint  because 
his  neighbor  has  been  unjustly  assessed.  If 
be  has  been  taxed  In  a  lawful  manner  fbr 
his  Just  proportion  originally,  his  assessment 
does  not  become  unlawful  or  unjust  because 
of  the  fact  that  tbe  assessment  proves  Invalid 
as  to  another  tract,  and  he  cannot  be  heard 
to  complain  of  anything  except  unlawful  or 
unjust  exactions.  Moreover,  the  uncomplain- 
ing owners  of  the  tracts  lawfttlly  assessed 
have  rights  In  the  matter  that  ought  not  to 
be  thus  ignored.  They  should  not  be  re- 
quired without  Just  cause  to  aniear  and  con- 
test anew  the  proportional  share  of  the  en- 
tire charge  their  property  should  bear,  nor 
should  their  pn^wrty  be  subjected  to  the  ad- 
ditional costs  of  a  reassessment  where  the 
original  assessment  Is  Just  These  proceed- 
ings furthermore  wblle  pending  affect  in- 
juriously the  right  a  person  has  to  deal  with 
his  property,  as  it  renders  it  Impossible  for 
him  to  make  as  favorable  contracts  concern- 
ing It  as  he  can  do  when  bis  rights  therein 
are  fixed.  He  ought  not  therefore  to  be  sub* 
Jected  to  the  loss  and  annoyance  of  a  reas* 
eessment  unless  the  absolute  necessities  of 
Qie  case  require  It 

It  seems  to  also  that  a  proper  construc- 
tion of  the  statute  requires  the  holding  that 
Hie  assessment  Is  to  be  declared  void  only  so 
far  as  the  necessities  require.  The  statute 
provides  that  a  property  holder  who  has  had 
notice  and  an  opportunity  to  contest  the 
validity  and  correctness  of  the  assessment  If 
dissatisfied  with  the  order  made  by  the  city 
counsel  must  appeal  therefrom  to  the  courts 
within  a  given  time,  or  else  be  forever  barred 
from  questioning  the  regulari^,  validity  or 
correctness  of  the  assessment  It  further 
provides  that  If  an  a^wal  from  the  order  is 
taken  and  the  court  finds  the  objection  well 
taken.  It  shall  correct,  modify,  or  annul  the 
assessment  only  In  so  far  as  it  affects  the 


property  of  the  appellant,  but  that  the  action 
of  the  council  In  confirming  the  assessment 
shall  be  conclusive  In  all  things  upon  all 
parties  not  appealing.  If  this  statute  Is  to 
be  given  effect  It  must  necessarily  be  held 
that  an  adjudication  that  the  assessment  is 
void  as  to  one  tract  does  not  Invalidate  the 
entire  assessment  The  case  of  Toung  v. 
Tacoma,  31  Wash.  158,  71  Pac  742,  and  kind- 
red cases  cited  are  not  contrary  to  the  prln- 
<Aple  here  announced.  The  court  there  had 
in  review  assessments  made  under  a  statute 
that  did  not  contain  the  provision  cited. 
Tb^  were  cases  also  where  the  aasesement 
was  declared  void  for  fundamental  errors 
which  affected  the  entire  assessment,  and 
were  decided  on  a  principle  that  would  pre- 
vent the  enfbrcement  of  the  assessment 
against  any  of  the  property  Ificluded  witbin 
the  roll.  Here  the  error  affects  only  a  part 
of  the  property,  and  no  reasons  exist  for  de- 
claring the  assessment  void  for  anything  more 
than  the  affected  part  We  conclude  th«e- 
fore  that  the  assessment  Is  Invalid  as  to  that 
properly  Included  within  the  so-called  outer 
rbn  of  60  feet  but  valid  as  to  all  of  the  re- 
mainder of  tbe  property. 

These  considerations  determine  the  princi- 
pal questions  suggested  by  the  record,  but 
tbe  city  insists  upon  some  minor  questions 
that  must  be  noticed.  It  contends  first  that 
the  olty  exhau^ed  its  pow»s  when  it  made 
the  original  assessment  and  cannot  now 
make  a  reassessment  eniept  by  virtue  of  the 
act  of  1803  -,  and  under  that  statute  it  can- 
not make  a  reassessment  until  tbe  first  as- 
sessment has  been  declared  void  by  the  Judg- 
ment of  a  court  and  here  there  has  been  uo 
such  judgment  But  the  city  has  power  by 
its  charter  and  the  general  statutes  and 
ordinances  under  which  It  originally  proceed- 
p<]  to  make  a  valid  assessment  of  property 
benefited  to  pay  for  a  street  Improvement, 
and  this  power  is  not  exhausted  by  any  ir- 
Ff^ular,  voidable,  or  void  attempt  at  ite  exer- 
clse.  In  other  words,  Ite  power  to  make  a 
I  valid  assessment  does  not  d^nd  on  the 
I  statute  of  1803.  It  has  that  power  from  the 
laws  granting  the  power  to  make  an  assess- 
ment and  no  number  of  voidable  w  void  at- 
tempte  at  Ite  exercise  destroys  the  power. 
Ti-ut>,  the  statute  of  1803  Is  the  only  one 
operative  In  a  certain  class  of  cases ;  for  ex- 
ample, where  lapse  of  time,  or  fundamental 
defects  In  the  original  law.  prevents  a  valid 
assessment  under  such  original  law,  but  it 
was  not  Intended  to  cut  off,  and  does  no** 
cut  off,  the  right  of  a  city  to  make  a  valid 
assessment  where  no  other  objection  lnt»- 
veoes  save  tbe  one  that  the  city  has  already 
made  an  Invalid  or  voidable  attempt  at  an 
assessment 

It  is  next  said  that  the  contractor  was  a 
party  in  Interest  in  this  assessment  and  Inas- 
much as  he  made  no  objection  to  It  while 
it  was  in  progress,  and  took  no  appeal  from 
the  final  order,  he  is  now  estopped  to  ques- 
tion its  validity.   But  the  contractor  was  not 
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a  party  In  the  sense  that  the  proceedings  in 
any  way  bound  It  Under  Its  contract  the 
city  was  obligated  to  pay  it  In  bonds  payable 
ont  of  a  fund  legally  created.  The  creation 
of  that  fund  was  wholly  the  duty  of  the  city. 
If  the  city  did  not  legally  create  the  fund 
the  contractor  was  not  obligated  to  take  the 
bonds,  and  the  contractor's  first  right  to  ob- 
ject to  the  proceeding  arose  when  the  bonds 
were  tendered  It  It  could  not  intervene 
legally  In  the  assessment  proceedings;  the 
most  it  could  do  would  be  to  offer  friendly 
mggestlons  which  the  city  could  heed  or  ig- 
nore as  it  chose.  Having  no  legal  rl^t  to 
intervene  In  the  proceedings.  It  had,  of  course, 
no  legal  right  to  appeal  therefrom,  and  can- 
not be  estopped  because  It  did  not  resort  to' 
an  appeal.  There  Is  nothing  in  the  case  of 
Potter  V.  WhatJ»m,  25  Wash.  207, 65  Pac.  197, 
that  Is  contrary  to  this  view.  There  the  per- 
son held  estopped  was  the  owner  of  the  city's 
obligations,  and  the  proceedings  which  fae 
afterwards  sought  to  Ignore  as  not  blndli^ 
upon  him  were  Instigated  for  his  braeflt.  not 
in  pursuance  of  any  contract  obligation.  He 
was  a  party  to  the  proceedings  In  every  sense, 
and,  as  he  did  not  appeal,  was  estopped  to 
afterwards  question  their  validity. 

Lastly,  it  Is  said  that  mandamus  Is  not  the 
proper  remedy;  but  we  think  it  Is,  on  the 
principle  that  It  affords  the^  only  complete 
and  adequate  remedy.  State'  ex  rel.  Brown 
V.  McQuade,  36  Wash.  679,  79  Pac.  207.  and 
the  other  c&ses  from  this  court  there  cited. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  Instmctlons  to 
enter  an  order  directing  the  appellant  to 
reassess  that  part  of  the  assessm^t  dis- 
trict, outside  of  the  120-foot  limit,  for  the 
amount  heretofore  apportioned  to  such  part, 
namely,  $2,222.29,  and  the  accrued  Interest 
tiiereon.  Neither  party  will  recover  costs 
on  this  appeal. 

MOUNT,  C.  J.,  and  HADLBT,  CROW,  and 
DUNBAR.  JJ.,  concnr. 

(42  Waib.  639) 

LESTER  V.  CITY  OF  SEATTLE  et  al. 

(Supreme  Court  of  Washinfftoo.   April  12, 
1906.) 

MuniciPAi.  CoBPOBATiONs— Street  Impbovb- 
HENT—AssESSUENTS— Injunction. 

The  judgment  for  plaintiff  In  a  sait  to  tsa- 
Join  collection  of  an  assessment  for  a  street 
improvement,  should  not  enjoin  the  city  from 
collecting  any  further  amount  on  account  of  the 
improvement ;  the  city  being  entitled  to  make  a 
reassessment. 

Appeal  from  Superior  Court,  King  County; 

A.  W.  Frater,  Judge. 

Suit  by  Frances  E.  Lester  against  the  city 
of  Seattle  and  another  to  enjoin  collection  of 
an  assessment  for  a  street  improvement 
Judgment  for  plaintiff.  Defendants  appeal. 
Reversed. 

Scott  Calhoun,  for  appellants.  C.  M,  Mil- 
ler and  Byers  &  Byors,  for  respondent 


PER  CURIAM.  The  main  question  argued 
on  this  appeal  was  determined  adversely  to 
the  appellants  by  this  court  in  the  case  of 
State  ex  rel.  Barl)er  Asphalt  Paving  Co.  t. 
City  of  Seattle,  85  Pac  11.  The  judgment 
entered  by  the  trial  conrt,  however,  not  only 
canceled  the  void  assessment  on  the  respond- 
ent's property  and  enjoined  Its  collection,  but 
It  enjoined  the  city  from  "collecting  or  at- 
tempting to  collect  any  further  amount  on  ac- 
count  of  said  Improvement"  Since  the  city 
has  the  right  to  reassess  the  respondent's 
property  for  Its  due  proportion  of  the  cost 
of  the  improvement  remaining  unprovided  for,, 
that  part  of  the  judgment  quoted  Is  plainly 
erroneous,  and  the  city  should  not  be  em- 
barrassed by  it  In  Its  effort  to  make  a  reas- 
sessment 

The  juc^ment  is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  modify  the  Judff- 
ment  in  accordance  with  this  (^inlcm. 


(42  Wub.  a86> 
FROMAN  V.  ATARS  et  al. 

(Supreme  Court  of  Washington.   March  20, 
1906.) 

1.  Physicians  Airn  Suhqeohs— Malpractice 

—Evidence. 

Evidence  in  an  action  for  loss  of  a  foot, 
alleged  to  be  due  to  malpractice,  held  to  sup- 
port a  verdict  for  plaintiff. 

2.  Same— Dauagbs— Measttbe  eob  Pebsonai. 

In  JUB,T— M  ALPBA  CTICE. 

The  measure  of  damages  for  loss  of  a  foot 
through  malpractice  in  the  care  of  a  broken 
bone  is  not  different  from  what  it  Is  where  the 
loss  is  from  the  original  injury  caused  by  neg- 
ligence. 

[Ed.  Note. — For  casra  in  point  see  vol.  39. 
Cent  Dig.  Physicians  and  Surgeons,      31,  46.) 

3.  Damaoes— Excessive  Vebdict. 

A  verdict  for  $5,000  for  loss  of  the  foot  of 
a  man  44  years  old  is  not  manifestly  excessive 
though  bis  earning  capacity  is  only  that  of  a 
common  latwrer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  }  380.] 

Appeal  ftom  Superior  Court,  Lincoln  Couu-  . 
ty ;  W,  T.  Warren,  Judge. 

Action  by  Thomas  Froman  against  H.  E. 
Ayars  and  another.  Judgment  for  plaintiff. 
Defendants  appeal.  Affirmed. 

Graves  &  Graves  and  Wright  &  Wright,  for 
appellants.  Merritt  &  Merritt,  for  respond- 
ent 

HADLET,  J.  This  Is  an  action  to  recover 
damages  for  alleged  malpractice  of  the  de- 
fendant H.  E.  Ayars,  as  a  physician  and 
Surgeon.  His  wife,  as  a  member  of  the  mar- 
riage community,  Is  also  made  a  defendant 
It  Is  alleged  that  the  plaintiff,  while  driv- 
ing on  July  7,  1904,  was  thrown  from  a  ve- 
hicle; that  he  sustained  a  compound  frac- 
ture of  the  bones  of  bis  left  leg,  about  t\va 
inches  above  the  ankle  joint;  that  the  ends 
of  the  bones  protruded  through  the  flesli 
and  skin;  that  within  a  few  hours  of  the 
accident  the  defendant^  at  plalntiflTs  re- 
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quest,  commenced  to  treat  the  broken  1^ 
and  wound  as  a  pbyslciao  and  Burgeon,  for 
hire;  that  In  setting  tbe  bones,  the  defend- 
ant did  not  properly  cleanse  and  prepare 
tbe  wound  made  by  tbe  protrugton  of  tbe 
bones,  bat  left  foreign  substances  In  end 
about  tbe  wound  whU-h  should  have  been  re- 
mured;  that  he  caused  tbe  leg  to  be  placed 
In  a  wooden  box  and  fastened  to  tbe  sides 
tbereof  by  means  of  cord  or  bandages;  timt 
be  placed  a  cord  bandage  around  plnintifT's 
left  foot  just  back  of  tbe  toes,  and  drew  tbe 
cord  down  over  tbe  end  of  tlie  box,  where  It 
was  securely  fastened,  and  tbat  this  caused 
tbe  foot  to  be  extended  Into  an  unnatural 
position,  making  the  heel  to  rest  heavily 
niton  tbe  bottom  of  the  box ;  that  soon  after 
plaintiff  suffered  niucb  pain;  tbat  the  beel 
became  sore  and  was  Injm-eil,  and  that  the 
leg  was  lert  in  tli.it  condition  from  tbe  7tb 
until  tbe  10th  of  July,  when  It  was  taken 
fnnu  the  box  and  pliu-ed  In  a  plaster  of  paris 
cast;  that  it  reuinined  in  the  piaster  of  parts 
cast  until  July  ITtb  when  it  was  removed 
tberefrom  and  agiiln  placed  In  t/ie  box  and 
securely  bnndnscd  and  fastened ;  tliat  by 
means  of  adhesive  plaster  or  cords  attached 
to  the  left  foot  Just  back  of  tbe  toes  and  ex- 
tending downward  over  the  Iron  rods  of  the 
bed.  defendant  caused  a  weight  of  about  18 
pounds  to  be  au8[teuded;  that  tbe  bandages 
end  weigiit  were  so  adjusted  tbat  tbe  foot 
was  drawn  to  an  unnntnrnl  and  Improper 
pmitlon,  the  toes  being  dawn  and  exteudei' 
far  beyond  tbe  natural  position,  and  the 
hw]  being  drawn  and  held  too  solidly  against 
tbe  bottom  of  tbe  box ;  that  tbe  leg  remalneri 
In  tbat  position  until  July  IStb  with  tbe 
weight  80  suspended,  during  which  time  plain- 
tiff suffered  great  agony  and  pain,  both  with 
tbe  wound  of  tbe  leg  and  by  reason  of  tbe 
condition  In  which  tbe  beel  was  held  against 
tbe  bottom  of  tbe  box;  that  by  reason  of 
defendant's  failure  to  projterly  cleanse  and 
prepare  the  wound,  tbe  same  within  -a  few 
days  after  tbe  Injury  became  Inflamed,  pus 
formed  therein,  and  tbe  flesh  In  and  around 
the  wound  began  to  de<-Hy ;  tbat  for  tbr 
same  reason  tbe  ends  of  the  bones  became 
deadened  and  began  to  decay,  and  that  this 
condition  bad  so  progressed  that,  on  tbe  IStb 
of  July,  tbe  ends  of  tbe  bones  both  abort 
and  below  tbe  fracture  extended  to  tbe  dlf 
tance  of  atMsut  one-balf  Inch,  and  tbe  flesb 
bad  so  decayed  that  It  was  practically  Ir 
an  Incurable  condition;  that  at  tbe  time  tbe 
leg  was  placed  In  the  box  and  the  weight 
Attached  tliereto,  tbe  defeudant  packed  bran 
around  tbe  leg  In  such  a  manner  that  the 
bran  was  permitted  to  accumulate  in  and 
about  tbe  wound ;  tbat  by  reason  of  defend- 
ant's failure  to  exercise  reasonable  car«  and 
diligence  In  the  treatment  of  said  wound  and 
fracture,  and  by  reason  of  bis  failure  to 
aerdse  bis  skill  and  to  apply  bis  learning 
to  acoompllah  Uie  proper  treatment,  the  afore- 
■aid  oondltlon  was  produced,  and  that  the 


same  made  necessary  tbe  amputation  of  tbe 
leg,  which  was  effected  on  July  20.  1904, 
at  tbe  Sacred  Heart  Hospital  in  Spokane, 
by  Doctors  Setters  and  Thomas.  Issue  was 
Joined,  and  the  cause  was  tried  before  a  Jury, 
resulting  in  a  verdict  for  tbe  plaintiff.  Judg* 
ment  was  entered  upon  tbe  verdict,  and  the 
defendant,  having  been  denied  a  new  trial, 
has  a  Pi  tea  led. 

The  first  error  assigned  Is  tbat  there  was 
not  sufficient  evidence  to  warrant  any  ver- 
dict and  Judgment  against  appellant  As  is 
usual  in  such  cases,  there  was  nnicb  conflict 
in  tbe  testimony  of  tlie  physicians  and  sur- 
geons who  were  examined  as  expert  witness 
ea.  Differing  views  were  expressed  as  to 
the  propriety  of  using  tbe  "fracture  Imx" 
and  suspended  weight  in  such  a  case.  There 
was  general  concurrence  of  view  as  to  tbe 
necessity  of  applying  antiseptic  remedies 
and  methods  In  tbe  treatment  of  the  wound 
from  tbe  beginning.  But  tbe  testimony  was 
not  in  accord  as  to  the  correctness  of  the 
remedies  and  methods  applied  in  this  case. 
There  was  testimony  In  sujipnrt  of  the  mor« 
material  allegations  of  the  complaint.  Wlille 
it  should  not  be  snld  that  all  the  averments 
hereinbefore  set  forth  were  sustained  by 
testimony,  yet  tbe  more  material  ones  were. 
We  think,  without  doubt,  from  the  evidence, 
that  at  tbe  time  resjiondent  was  removed  to 
the  hospital  at  Spokane,  tbe  condition  of  the 
wound  and  bones  was  very  serious.  Wit- 
nesses testlQed  that  the  appellant  snld,  even 
at  that  time,  that  tbe  patient  was  doing 
well.  Dr.  Setters,  however,  testified  that, 
when  tbe  respondent  came  under  bis  treat- 
ment at  tbe  bosiiltal,  he  found  tbe  wound 
very  septic,  and  that  It  was  filled  with  pus 
and  bran;  that  tbe  limb  was  In  a  fracture 
box  filled  with  bran,  and  th.it  there  was  a 
cloth  acrosa  the  opening  of  the  wound  about 
four  by  six  Inches  in  dimensions;  that  the 
end  of  the  tibia  was  protruding  through  the 
wound,  tbe  flesb  of  tlie  wound  being  dead, 
covered  with  a  necrotic  membrane,  and  very 
foul ;  that  amputation  was  tlien  necessary, 
and  tbat  tbe  same  was  accomplished.  Wheth- 
er such  a  result  was  due  to  the  treatment 
administered  by  appellant  and  to  bis  neglect 
to  apply  bis  learning  and  skill  In  tbe  premises 
was.  under  the  evidence,  for  tbe  jury.  In  view 
of  the  character  of  the  evidence  that  was 
before  the  jury.  It  is  neither  for  tbe  trial 
court  nor  for  this  court  to  weigh  it,  and  say 
tbat  It  does  not  support  a  verdict  for  the 
respondent 

It  is  next  ni^ed  that  the  amount  of  tbe 
verdict  is  excessive,  and  that  it  is  manifest 
tbat  tbe  jurors  were  swayed  by  passion  or 
prejudice.  Tbe  amount  is  ¥5,000.  Appellant's 
counsel  make  an  Interesting  argument  to 
tbe  effect  tbat  this  case  should  be  distin- 
guished from  one  which  Is  brought  to  re- 
cover for  ordinary  personal  injoriee  where 
.the  Injury  Is  wholly  due  to  tbe  neglect  of  the 
defeudant  in  tbe  caseb  It  Is  argued  tbat  In 
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the  case  at  bar  the  primary  cause  of  the 
result  wbtch  came  to  respondent  was  the 
rannlng  away  of  tbe  team,  for  wbicb  ap- 
pellant was  In  no  way  responsible,  and  tbat 
the  d^ree  of  appellant's  responsible  rela- 
tion to  tbe  final  outcome  cannot  be  as  great 
as  tbat  of  one  wbose  negligence  laid  tbe 
first  foundation,  for  the  Injury.  Tbe  theory 
of  the  case,  however,  Is  that  the  final  out- 
come to  respondent,  by  which  be  was  de- 
prived of  a  foot  for  tbe  remainder  of  hla 
life,  would  not  have  resulted  If  api>ellant 
had  properly  applied  bis  learning  and  skilL 
It  Is  true,  respondent  would  have  suffered 
pain  and  distress  from  tbe  original  Injury, 
yet  if  the  bones  had  properly  united  and  tbe 
wound  had  healed,  tbe  suffering  would  have 
been  but  temporary,  while  asltlshemust  con- 
tinue to  suffer  humiliation,  inconvenience,  and 
loss  of  eamlug  power  during  the  remainder  of 
his  life.  If  such  a  result  would  not  have 
occurred  but  for  appellant's  neplect  we  are 
not  Impressed  that  there  is  force  In  the 
logic  of  counsel's  argument.  Appellant  held 
himself  out  as  sufficiently  skilled  and  learn- 
ed to  reasonably  and  properly  treat  respond- 
ent's Injury,  and  having  undertaken  to  do 
so  for  a  compensation,  tbe  duty  was  placed 
upon  him  to  bring  to  bear  upon  such  treat-, 
ment  the  reasonable  and  ordinary  skill  and 
care  recognized  by  the  members  of  bis  pro- 
fession in  geuera],  as  proper  and  necessary 
In  such  a  case.  He  was  neither  required 
to  exercise  tbe  highest  degree  of  skill  cor  the 
highest  degree  of  care,  but  only  such  as 
ore  recognized  as  ordinary  and  reasonable 
by  the  standards  of  bis  profession.  Tbe  Is- 
sue was  made  before  tbe  Jury  that  be  did 
not  do  this,  and  that  his  failure  in  that  re- 
gard was  tbe  responsible  cause  of  tbe  final 
and  serious  result  to  respondent  Respond- 
ent was  44  years  of  age  nt  the  time  of  the 
trial,  and  It  was  admitted  that  his  life  ex- 
pectancy at  the  time  of  his  Injury  was  26 
years.  He  bad  no  settled  occupation,  but 
bad  before  been  variously  employed  atfarming, 
intheliverybuslness,  andasadriver  of  teams. 
Tbe  value  of  his  earning  power  should  proba- 
bly be  viewed  fromtbestandpointof acommon 
laborer;  but  viewed  from  tbat  standpoint, 
we  think  we  should  not  undertake  to  say 
that  tbe  verdict  was  excessive.  To  pass 
through  26  years  of  life  without  a  foot  Is 
a  condition  tbat  we  may  assume,  no  man, 
however  humble  bis  occupation,  would  be 
willing  to  accept  for  $5,000.  There  is  sel- 
dom a  case  of  this  kind,  or  even  one  for  ordi- 
nary personal  Injuries,  when  there  does  not 
seem  to  be  some  element  of  hardship  either 
way  the  case  may  be  decided ;  but  such  cases 
are  triable  by  a  jury  and,  when  so  tried, 
if  there  is  reasonable  evidence  to  support  the 
verdict.  It  should  not  be  reduced  unless  it  Is 
manifestly  too  large  when  all  the  facts  and 
circumstances  are  considered.  We  caunot 
say  that  such  is  true  of  this  one. 
Ko  errors  are  assigned  upon  the  Intro- 


duction of  evidence,  tbe  Instructions  ot  the 
court,  or  other  matters  occurring  at  the  triaL 
The  judgment  Is  therefore  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON,  CROW, 
and  DUNBAB,  J3^  concur. 


(4S  WftBh.  SftD) 

SEATTLE  WHARF  CO.  CAIiLVBRT 
et  al. 

(Supreme  Court  of  Washington.   March  20, 
1906.) 

Navigable  Waters—Lease  of  Harbor  Areas 
—Injunction. 

Laws  1901,  p.  98,  c.  G2,  authorizing  an  ap- 
peal by  an  applicant  to  lease  aiiy  of  the  state  a 
granted  harbor  areas,  or  by  any  person  whose 
property  rights  or  interests  will  be  affected  by 
a  lease,  who  may  deem  himself  aggrieved  by  any 
order  or  decision  of  the  state  land  commissioners 
TOnceming  it,  gives  the  right  to  appeal  from  an 
order  caocellDg  a  lease  of  a  harbor  area,  so 
tbat  the  leasee  cannot  maintain  an  action  to  en- 
join the  enforcement  of  the  otder. 

Appeal  from  Saperior  Court,  King  County; 
Geo.  Meade  Emory,  Judge. 

Action  by  tiie  Seattle  Wharf  Company 
against  S.  A.  Callvert  and  others,  as  tbe 
board  of  state  land  commissioners,  and  Louis 
Fenrer  and  others.  From  a  Judgment  In  fa- 
vor ot  defendants,  plaintiff  apiieals.  Af- 
Qrined. 

Geo.  McKay,  for  appellant.  George  F. 
Vanderveer,  for  respondent  Henssy.  James 
A.  Haigbt.  for  respondent  state  land  commis- 
sioners and  Louis  Feurer. 

DUNBAR,  J.  This  action  was  instituted 
to  enjoin  the  enforcement  of  an  order  made 
by  the  Iward  of  state  land  commissioners, 
canceling  tbe  plaintiff's  lease  of  the  harbor 
area  In  front  of  tide-land  lot  1G7  in  the  city 
of  Seattle.  The  lease  had  been  issued  In 
the  ordinary  form  and  In  the  regular  way, 
and  complaint  bad  been  made  by  tbe  owners 
of  tbe  adjacent  tide  lands  that  the  lessee 
did  not  improve.  After  various  bearlnes,  the 
order  canceling  tbe  lease  was  made. 

It  is  contended  by  the  respondents  that  the 
court  did  not  have  jurisdiction  to  enjoin  tbe 
enforcement  of  the  order  canceling  the  ap- 
pellant's lease,  for  tbe  reason  that  tbe  ap- 
pellant's remedy  was  by  appeal  from  the  order 
made  by  tbe  board.  Tbe  Legislature,  by  an 
act  approved  March  8,  1901,  provided  for  ap- 
peals from  tbe  board  of  state  land  commis- 
sioners. Section  1  of  said  act,  found  in 
chapter  62,  p.  98.  of  the  Laws  of  1001,  is  as 
follows:  "Any  person  who  is  an  applicant 
to  purchase  or  lease  any  of  tbe  state's  grant- 
ed tide,  slrore,  arid  or  oyster  lands  or  harbor 
areas,  or  to  purchase  any  timber,  stone,  fall- 
en timber,  hay,  gravel,  or  other  valuable 
materials,  situate  on  any  public  lands  of  tbe 
state,  and  any  person  wbose  property  rights 
or  interests  will  be  affected  by  such  sale  or 
lease,  who  may  deem  himself  a^^leved  by 
any  order  or  decision  of  the  board  of  state 
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land  commlBsloners  concerning  the  same, 
■ball  bave  the  rigfat  to  appeal  from  sacfa  or- 
der or  decision  to  the  superior  court  of  the 
state  of  Washington  for  the  county  In  which 
BQch  lands,  harbor  areas  or  materials  are 
situate.  •  •  • "  The  subsequent  sections 
provide  the  manner  of  appealing,  and  for  an 
appeal  from  the  superior  court  to  the  Su- 
preme Court.  It  is  contended  by  the  appel- 
lant that  the  right  of  appeal  In  this  act  is 
limited  to  an  applicant  for  a  lease.  But  it 
seems  to  us  that  this  is  too  narrow  a  con- 
struction to  place  upon  the  act,  and  that  It 
was  the  evident  Intention  of  the  Legislature 
to  give  the  right  of  appeal  ,from  the  orders 
of  the  lHi3rd  of  state  land  commissioners  con- 
cerning the  character  of  property  mentioned 
In  the  act  Even  putting  the  narrow  con- 
struction upon  the  act  which  Is  claimed  by 
the  oppcllnnt,  the  appellant  in  this  case  is 
an  applicant  to  lease.  Notwithstanding  the 
fact  that  the  lease  bad  been  executed  when 
the  controversy  arose  as  to  whether  the  lease 
should  be  revoked  in  such  a  proceeding,  it 
stood  in  the  position  of  an  applicant  for  the 
lease.  But  the  statute  provides  further  that 
any  person  whose  property  rights  or  Interests 
win  be  affected  by  such  sale  or  lease,  or  who 
may  deem  himself  aggrieved  by  any  order 
or  decision  of  the  board  of  state  land  com- 
missioners concerning  the  same,  shall  have 
the  right  to  appeal.  Most  assuredly  the 
property  rights  and  Interests  of  this,  appel- 
lant were  affected  by  this  lease;  and  that  it 
deemed  itself  aggrieved  by  the  order  or  deci- 
sion of  the  board  of  state  land  commission- 
ers concerning  tbe  same  Is  evidenced  by  the 
fact  that  it  brings  this  action  to  enjoin  tbe 
enforcement  of  such  order.  It  seems  to  us  too 
plain  for  extended  discussion  tbat  tbe  appel- 
lants' case  falls  squarely  within  the  provi- 
sions of  the  statute,  and  that  the  right  to 
appeal  was  thereby  conferred  upon  it.  This 
being  trae,  under  the  general  rule,  a  court 
Of  equity  will  not  assume  jurisdiction  to 
grant  relief  by  tbe  extraordinary  remedy  of 
Injunction  where  there  is  an  adequate  reme- 
dy at  law,  and  there  is  no  attempt  In  this 
case  to  show  that  the  remedy  by  appeal 
would  not  have  been  adequate,  tbe  whole 
contention  of  the  appellant .  being  that  tbe 
remedy  by  appeal  was  not  open  to  it  Find- 
ing that  it  was,  and  that  it  did  not  avail  It- 
self of  such  remedy.  It  Is  precluded  from 
proceeding  In  this  action. 

In  this  connection  It  may  not  be  inappro- 
priate to  say  that  we  announce  the  rule  of 
practice  without  regret  In  this  particular 
case,  for  the  reason  that,  notwithstanding 
our  TlewB  on  the  question  Just  discussed,  we 
have  examined  tbe  case  on  Its  merits  and  are 
satisfied  that  the  court  acted  well  within  Its 
discretion  in  making  the  order  complained  of. 

The  judgment  is  affirmed. 

HADLBT.  rULLERTOM,  CROW,  and 
BOOT,  JJ..  concur. 


(42  Wuh.  41G) 

MOON  BROS.  CARRIAGE  GO.  T.  DBV- 
ENISH  et  al. 

(Supreme  Court  of  Washington.  March  22, 
1906.) 

1.  PaRTNEBSHIP  — DlSSOLUTIOH*— DEBTa— A0« 
CKPTANCE  OF  NOTE  OF  OnE  PABTNEB^EiTEOr. 

Where  a  creditor  of  a  firm  accepts  notes 
given  a  partner  in  the  finn  name  after  tbe 
dissolution  of  the  partnership,  merely  to  close 
up  tbe  account  of  tbe  firm  and  not  as  payment 
of  the  original  indebtedness,  the  other  partner  is 
not  discharged  of  his  liability. 

2.  Pbincipal  and  Agekt— Thaveling  Salbs- 
uan— k  n  o  wle  dge— i mpdtability. 

Where  it  is  not  shown  that  a  traveling 
salesman  was  authorized  to  collect  for  goods 
sold  to  a  partnership,  the  principal  is  not  char- 
geil  with  such  salesman's  knowledge  that  on  the 
dissolution  of  the  partnership  its  liabilities  were 
assumed  by  one  of  tbe  partners. 

[EM.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  §§  C75,  680.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

Action  by  the  Moon  Bros.  Carriage  Com- 
pany against  O.  G.  Devenish  and  E.  B. 
Plough.  Judgment  for  plaintiff,  and  defend- 
ant Plough  appeals.  Afllrmed. 

Wm.  T.  Stoll  and  B.  B.  Adams,  for  appel- 
lant  Thomas  Nelll  and  W.  H.  Wlnfree,  for 

respondent 

HADLET,  J.  This  Is  on  action  to  recover 
on  account  for  goods  sold  and  delivered.  The 
complaint,  in  the  usual  form,  alleges  tbe 
amounts  of  sales,  and  the  balance  due  and 
unpaid.  It  is  also  alleged  that  the  sales  were 
made  between  the  let  day  of  July  and  the 
4th  day  of  December,  1902,  and  that  the  de- 
fendants were,  during  all  that  time  and  un- 
til the  3d  day  of  February,  1903,  copartners 
doing  business  under  tbe  firm  name  of  Dev- 
enish Hardware  Company.  The  defendant 
Plough  answered  separately,  and  admitted 
the  existence  of  the  partnership  at  the  time 
the  goods  were  sold  and  delivered;  but  al- 
leged that,  after  the  indebtedness  was  con- 
tracted, to  wit,  on  January  28,  1903,  defend- 
ants dissolved  partnership  and  that,  by  an 
instrument  In  writing,  the  defendant  Deven- 
ish assiuncd  and  agreed  to  pay  all  debts  of 
the  partnership.  Including  that  held  by  the 
plaintiff,  of  which  plaintiff  bad  knowledge; 
that  the  plaintiff,  without  the  knowledge  or 
consent  of  defendant,  accepted  In  payment  of 
said  Indebtedness  three  promissory  notes 
of  the  defendant  Devenish,  bearing  date  May 
15,  1903,  for  specified  amounts,  and  maturing, 
respectively,  August  1,  September  1,  and  Oc- 
tober 20,  1903.  The  reply  denies  that  plain- 
tiff had  any  knowledge  of  any  agreement  on 
the  part  of  defendant  Devenish  to  assume  the 
debts  of  the  partnership.  It  is  also  denied 
that  tbe  promissory  notes  were  accepted  In 
payment  of  the  debt,  and  it  is  alleged  that 
they  were  accepted  merely  as  evidence  of  the 
Indebtedness  and  of  the  agreement  to  ex- 
tend tbe  time  of  Its  payment  On  the  above 
issues  tbe  cause  was  tried  by  the  court  with- 
out a  Jury  and  Judgment  was  rendered 
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agatnat  both  defendants  for  the  sum  of 
$2,54ai2  and  costs.  The  defendant  Flongh 

has  appealed. 

It  is  asRigoed  that  the  court  erred  In  Its 
sixth  finding  of  fact  The  finding  was  to 
the  effect  that,  at  the  time  the  notes  were 
given,  respondent  bad  no  notice  or  knowl- 
edge of  any  agreement  between  tbe  partners 
whereby  Devenish  had  assumed  the  payment 
of  tbe  debts  of  tbe  firm,  but  that  it  did  have 
knowledge  of  tbe  dissolution  of  tbe  partner- 
ship. This  finding  should  l>e  considered  In 
connection  with  tbe  seventh  finding  upon 
which  error  is  uIro  asi^lgued.  That  finding 
is.  In  substance,  that  the  goods  were  Rold  by 
a  traveling  sale^inmn  of  tbe  name  of  Moore; 
tlmt  lie  bad  authority  from  resi)ondent  to  fix 
tbe  price  and  tenus  of  sale ;  that  in  April. 
1003,  Moore  applied  to  appellant  at  Spoknue 
to  sell  Raid  firm  more  goods  on  tbe  part  of 
respondput,  at  wbicb  time  appellant  Informed 
Moore  that  be  (njipeilunt)  was  no  longer  a 
member  of  tlie  Ann,  and  that  Deveni^b  hnd 
assumed  all  tbe  liabilities  of  the  firm,  in- 
eluding  tbe  debt  owing  to  respondent ;  that 
this  conversation  was  prior  to  tlie  exefution 
of  tbe  notes,  but  that  Moore  bad  no  power  to 
collect  or  settle  ncrounts  and  hnd  no  author- 
ity over  tliis  ncconnt  after  making  the  sale: 
that  Moore  did  not  mtify  respondent  of  this 
oouverratlon,  or  of  any  facts  therein  stated ; 
that  all  the  dealings  betn-een  the  parties  con- 
cerning this  a(^-ount.  after  the  goods  were 
sold,  were  hnd  directly  with  respondent  The 
court  also  found  In  its  fifth  finding  thnt  the 
notes  were  given  'as  the  r««ult  of  a  reqneitt 
from  Devenlsh,  made  on  January  30,  1903. 
for  nn  extension  of  time,  at  wlifcfa  time  he 
odvlned  retqiondent  of  the  dissolution,  but 
did  not  advise  It  that  be  had  assumed  the 
debts  of  the  firm ;  tint  the  notes  were  execu- 
ted by  Devenlsh  under  the  firm  nnnie,  and 
were  taken  to  close  the  account  but  were 
not  accepted  In  payment  of  the  Indebtedness. 
It  appears  by  tlie  record  that  an  ex<'e|ition 
was  ortglunlly  taken  to  the  fifth  finding,  but 
by  a  stipulation  filed  it  is  staged  that  It 
was  the  Inteution  to  except  to  tbe  sixth  and 
seventh  findings  and  not  to  the  fifth  nnd  sev- 
enth, as  stilted  in  the  original  exceiitions. 
There  Is,  therefore,  no  exception  to  the  fifth 
finding,  and  no  error  is  assigned  thercnn. 
Hy  thnt  finding  It  Is  an  established  fact  In 
the  case  thnt  the  notes  were  not  taken  as  a 
payment  or  discharge  of  the  original  indebt- 
edness. "Where  a  creditor  of  a  firm  accepts 
for  the  amount  of  bis  claim  the  Individual 
note  of  one  of  several  partners,  or  of  a  new 
firm  formed  on  the  retirement  of  one  or  more 
members  of  tbe  original  debtor  firm,  nnd 
thereupon  surrenders  bis  original  evidence 
of  debt,  sucb  transaction  will  discharge  the 
other  partners  if  It  wna  Intended  to  havt* 
that  effect;  otherwise  they  will  remnln  1- 
able."  22  Am.  &  Eng.  Enc.  Law  (2d  Ed.i 
184,  Note,  also,  tbe  following,  which  Is  found 
at  pages  .555-558  of  tbe  same  volume:  "Accord- 
ing to  the  general  doctrine,  a  promissory  note, 
though  negotiable,  given  by  a  debtor  to  his 


creditor,  does  not  operate  as  payment  of  a 
pre-existing  Indebtedness,  In  tbe  absence  of 
an  agreement  between  tbe  parties  that  It 
shall  so  operate,  and  an  action  may  be  still 
maintained  on  the  original  Indebtedness. 
And  the  same  is  true  with  regard  to  a  note 
given  to  tbe  creditor  by  a  part  of  several  or 
Joint  debtors,  or  the  note  of  a  third  person, 
or  a  note  given  on  which  both  tbe  debtor  or 
a  part  of  joint  debtors  and  third  persons  are 
liable."  See,  also,  cases  there  cited  In  sup- 
port of  tbe  above.  The  debt  therefore,  re- 
mained as  before,  except  that  tbe  time  of  pay- 
ment was  extended  until  the  due  dates  of  tbe 
notes.  Dellaplazza  v.  Foley  (Cal.)  44  Pac. 
727. 

It  Is  conceded  by  respondent  that,  If  It  bad 
known  at  tbe  time  tbe  notes  were  taken  which 
extended  the  time  oF  payment  that  Devenlsh 
bad  agreed  to  pay  the  debt  indivldunlly,  then 
appellant  would  have  been  released  from  lia- 
bility. It  is  conceded  that  tbe  antUorlties 
bold  tlint  when  a  partner  retires  and  tbe  re- 
malulng  partner  assumes  tbe  firm  debts,  then 
the  relation  of  principal  and  surety  nrises  be- 
tween them,  the  retiring  pnrtner  sustaining 
tbe  relation  of  surety  to  tbe  remaining  one. 
It  is  also  conceded  that  a  creditor  of  the 
firm,  who  knows  of  such  agi-eenient.  Is  bonnd 
thereby,  and  thnt  any  act  of  the  creditor  bar- 
ing such  kno^vledge  which  would  release  nn 
ordinary  surety  will  release  tbe  retiring 
partner.  This  case  therefore  really  turns 
uiHtn'  tbe  question  whether  the  resiwndent 
hnd  knowledge  of  any  such  agreement  be- 
t%veen  the  partners.  Tbe  court  has  found 
that  resirandent  had  no  snch  knowledge,  and 
we  think  we  should  not  be  Jnstlfled  tn  dis- 
turbing the  finding.  The  mere  fact  that 
Moore,  the  traveling  salesman,  was  told  of 
the  agreement  between  the  partners  at  a  time 
prior  to  the  taking  of  the  notes  which  ex- 
tended the  time  of  payment  does  not  estab- 
Itsh  that  resiiondeut  Itself  was  advised  of  tt 
The  court  found  thnt  Moore  did  not  adTlae 
respondent  of  It  The  burden  was  upon  ap- 
pellant to  prove,  by  a  preponderance  of  evi- 
dence, that  resptmdent  had  such  knowledge. 
There  was  no  direct  proof  that  Uoore  had  au- 
thority over  collection  of  the  acconnt  It 
cannot  be  presumed  as  a  matter  of  law,  from 
tlie  mere  fact  that  Moore  was  the  traveling 
salesman  who  sold  the  goods,  that  the  col- 
lection of  the  acconnt  was  a  matter  that  came 
within  tlie  scope  of  bis  authority  and  daties, 
and  that  his  knowledge  therefore  became 
notice  to  respondent  "The  scope  of  a  com- 
mercial traveler's  authority  Is  well  defined, 
and  as  a  general  rule  extends  only  to  the 
soliciting  of  orders  for  goods  ♦  •  •. 
Third  jiarties  dealing  with  him  are  bonnd  at 
their  peril  to  ascertain  his  real  powers. 
*  •  •  In  cape  of  salesmen  Intrusted  with 
possession  of  the  property  to  be  sold.  It  Is 
well  settled  that  there  Is  an  Implied  author- 
ity to  receive  payment.  But  where  the  agent 
Is  merely  a  drummer,  not  Intrusted  with  pos- 
session of  the  property,  one  of  the  Indicia  of 
ownership,  the  great  preponderance  of  au- 

Digitized  by  Google 


Wash.) 


CADT  T.  CITT 


OF  SEATTLa 


19 


tbwl^  d«iles  meh  «  power.  In  tin  atmnce 
of  ■  CDntMUlDg  vaagtt  to  the  eontraiy."  6 
Am.  ft  Ens.  Ene.  Law  (2d  Bd.)  pp.  224r-226. 
In  State  ex  reL,  etc.,  t.  CommlwdonerB,  etc^ 
10  Kan,  668,  Justice  Brewer,  In  speaking  ot 
fbe  acope  of  agency,  said:  "Antborlty  from  a 
principal  to  an  agent  to  do  a  apeclfled  act  ts 
limited  to  that  act.  and  does  not  empower 
tbe  agmt  to  bind  bis  principal  to  an  act  se- 
corlng  essmtlally  different  rights  and  Im- 
posing essentially  different  obligations."  Tbe 
Supreme  Court  of  Minnesota  discossed  this 
subject  In  Trentor  t.  Pothen.  49  N.  W.  129, 
24  Am.  St  Rep.  225,  and  said:  "Tbe  rule 
which  Imputes  to  the  principal  tbe  knowledge 
possessed  by  tbe  ag«it  applies  only  to  cases 
where  the  knowledge  Is  possessed  by  an  agent 
within  the  scope  of  whose  authorl^  the  snb- 
}ect-mattw  lies.  In  other  words,  the  knowl* 
edge  or  notice  most  come  to  an  agent  who 
has  antborlty  to  deal  In  reference  to  those 
matters  wblch  the  knowledge  or  notice  af- 
fects. The  facts  of  which  the  agent  bad  no- 
lice  must  be  within  tbe  scc^e  of  the  agency, 
m>  that  It  becomes  his  duty  to  act  upon  them 
or  oommnnlcate  them  to  hta  principal.*-' 

Having  In  view  the  above  legal  principles, 
and  also  tbe  testimony  as  Introduced,  we 
tbink  the  evidence  supports  the  court's  find- 
ings, and  that  the  Judgment  rendered  waa 
proper  nnder  the  findings.  It  la  therefore  af- 
flnoedi 

MOUNT,  0.  J.,  and  FULLBRTON,  ROOT, 
CaOW,  and  DUNBAR,  33^  concur. 


<tt  Wub.  402) 

CADT  T.  CITT  OJP  BEATTLB, 

(Supreme  Court  of  WeBhlngton.  March  22, 

190a> 

1.  MdlTCrPAI.  CORFOBATIONB  —  TOBTS  —  DB- 

FECTS  IN  Streets  —  CoNTHinuTOBT  Nbqli- 

oEncE— Question  roB  Jttbt. 

la  an  action  for  iojurlea  caused  by  being 
thrown  from  a-  wagon  on  account  of  a  bole  in 
a  street,  where  the  evidence  was  conflicting,  It 
waa  a  (Question  for  the  Jury  whether  tbe  defect 
was  visible  in  time,  so  that  the  injury  might 
have  been  prevented. 

[Gd  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Municipal  Corporations,  H  1TC4, 
17S6.] 

2.  Savc 

The  use  of  a  particular  street,  whm  there 
fa  another  eafer  one  that  might  have  been  used. 
Is  not  sufficient  In  Itself  to  constitute  contribu- 
tory negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  {  1G79.] 

8l  Same— Opening  Street  fob  Tbavel. 

Where  a  street  was  in  common  use  for  a  long 
time  to  tbe  knowledge  of  the  city's  officers,  the 
fact  that  it  bad  never  been  graded,  or  formnlly 
opened  for  travel,  does  not  relieve  the  city  from 
liability  for  injuries  caused  by  Its  defective  con- 
dition. 

[Ed.  Note. — For  cases  In  point,  see  vol.  ^6, 
Cent.  Dig.  Munkdpal  Corporations,  il  1595- 
1597.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; R.  B.  AJbertson,  Judge. 
Aetfon  b7  De  Witt  Cady  against  the  dty  of 


Seattle;  From  a  Judgment  In  favor  oC  plain- 
tur,  defendant  appeals.  Afllnned. 

Scott  Calhoun  and  Elmer  B.  Todd,  for  ap- 
pellant Benson,  HaU  &  Blg^na,  for  re- 
■pondenL 

FULLERTON,  J.  Tbe  respondent  was  In- 
jured by  being  thrown  from  bis  wagon  while 
passing  over  one  of  tbe  streets  of  the  appel- 
lant city,  and  brought  this  action  to  recover 
therefor.  The  Jury  returned  a  verdict  In  hit 
favor  for  (3,000,  which  was  reduced  by  tbe 
trial  court  to  tlJBiOO,  and  Judgment  for  that 
sum  entered. 

The  evidence  was  conflicting  concerning  the 
condition  of  tbe  place  where  tbe  accident  oc- 
curred at  tbe  time  of  the  accident,  tbe  city's 
knowledge  of  Its  condition,  and  on  the  ques- 
tion whether  or  not  the  danger  of  traveling 
on  tbe  street  where  the  injury  occurred  waa 
so  apparent  that  a  traveler  thereon  must  be 
held  to  itare  assumed  the  risk;  and,  as  the 
Jury  found  for  the  respondent,  this  court 
must  assume  as  true  that  part  of  the  evidence 
most  favorable  to  his  contention.  This  evi- 
dence tended  to  show  that  the  respondent, 
who  was  a  wood  and  coal  dealer  in  the  city 
of  Seattle,  went  with  one  of  his  drivers  on 
the  day  of  the  accident  to  deliver  a  load  of 
coal  to  a  customer  who  lived  on  Queen  Ann 
hlH  In  that  city.  On  the  return  trip  his  driv- 
er started  back  on  one  of  the  principal  streets, 
but  finding  It  blocked  lower  down,  because  of 
r^alrs  that  were  being  made  on  It,  turned 
west  on  a  paved  street  called  "Highland 
Drive**  and  followed  It  until  he  came  to  Sec- 
ond Avenue  West  Into  which  he  turned.  On 
leaving  the  pavement  on  Highland  Drive  the 
front  wheels  of  the  wagon  dropped  into  a 
hole  some  two  feet  deep,  wblch  caused  tbe 
wagon  to  lurch  forward,  and  throw  tbe  re- 
spondent from  bis  seat  to  tbe  ground,  occa- 
sioning tbe  Injuries  of  which  he  complains. 
Second  Avenue  West  bad  not  been  graded  or 
otherwise  Improved  by  tbe  city  at  the  time  of 
the  accident,  and  at  the  place  where  the  re- 
spondent turned  into  It  was  somewhat  steep, 
although  not  too  steep  for  safety  when  in  or- 
dinary repair.  The  bole  waa  caused  by  the 
wheels  of  wagons  passing  from  the  hard  un- 
yielding pavement  to  tbe  softer  yieldlug  earth 
of  tbe  street,'and  by  the  wash  from  the  over- 
flow of  the  gutters  extending  along  Highland 
Drive.  Neither  the  respondent  nor  his  driv- 
er noticed  tbe  hole  until  they  got  almost  di- 
rectly over  It.  too  late  to  turn  back  or  avoid 
It,  It  did  not  appear  that  tbe  city  had  actual 
knowledge  of  the  condition  of  the  street  at 
the  time  of  the  accident,  but  it  was  shown 
that  a  bole  was  made  at  that  place  by  tbe 
passage  of  teams  and  the  action  of  the  water ' 
shortly  after  the  pavement  was  put  down  on 
Highland  Drive,  which  was  several  months 
prior  to  the  accident,  and  that  it  had  been  re- 
filled with  earth  and  washed  out  several 
times  between  its  first  appearance  and  the 
time  of  the  Injury,  although  no  attempt  bad 
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been  made  to  repair  It  permanently.  It  also 
appeared  that  by  going  furtber  around  tbe 
respondent  could  have  descended  the  hill  and 
reached  his  place  of  business  upon  graded  and 
paved  streets,  without  risk  of  accident  ftom 
defects  in  the  way. 

Tbe  appellant  contends  that  the  respondent 
was  guilty  of  contributory  negligence,  both  be- 
cause he  ought  to  have  noticed  tbe  defect 
causing  the  injury,  and  because  there  was 
another  way  be  could  baye  taken  without 
subjecting  himself  to  the  chance  of  Injury. 
There  was  evidence  supporting  the  contention 
that  the  defect  was  visible  firom  Highland 
Drive  and  could  have  been  avoided  by  the  ex- 
ercise of  ordinary  care,  but  there  was  evi- 
dence to  the  contrary  also.  In  such  a  case 
tbe  question  Is  one  for  the  jury,  and  the 
court  in  this  case  vei^  properly  submitted  the 
question  to  them.  As  to  the  other  objection. 
It  la  not  the  rule  that  one  must  avoid  a  partic- 
ular street  because  there  Is  another  and  safer 
one  tbat  he  may  take.  One  has  the  right  to 
travel  upon  any  street  of  a  city  which  the 
city  leaves  open  for  the  purpoaea  of  travel. 
If  the  street  is  steep  or  the  track  rough  he 
must  use  care  commensurate  with  the  condi- 
tions, and  Is  guilty  of  contributory  negligence 
If  he  falls  to  use  such  care,  but  he  may  rely 
on  tbe  presumption  that  there  are  no  hidden 
defects  In  the  way,  or  that  there  is  nothing 
liable  to  cause  him  injury  or  mishap  other 
than  such  as  are  plainly  visible;  in  other 
words,  he  assumes  the  risk  of  the  obvious 
dangers  only.  According  to  the  evidence  of 
the  respondent  the  defect  causing  the  Injury 
In  this  case  was  not  visible  until  it  was  too 
late  to  avoid  it  The  Jury  were  warranted 
in  believing  this  evidence,  and  if  they  did  be- 
lieve it  they  could  not  convict  the  respondent 
of  contributory  negllsence  for  suffering  him- 
self to  be  driven  into  It. 

The  city  next  contends  that  because  it  had 
never  graded  this  street,  or  formally  opened  it 
for  travel,  it  cannot  be  held  liable  for  Injuries 
caused  by  its  defective  condition.  But  the 
evidence  shows  tbat  the  street  was  In  one  of 
the  principal  residence  districts  of  the  city, 
that  It  had  been  open  for  travel  for  a  long 
time,  and  had  been  extensively  used  to  the 
knowle<lge  of  the  city's  officers.  When  a 
street  is  suffered  to  remain  open  by  the  city, 
and  is  In  common  use  by  the  people,  It  is 
the  duty  of  the  city  to  keep  It  In  ordinary  re- 
pair. This  Is  true  whether  or  not  the  street 
has  been  formally  accepted,  or  is  what  may 
be  technically  called  an  "Improved  street."  In 
bis  address  to  the  jury  one  of  the  respondent's 
counsel  used  this  language:  "Whatever  ver- 
dict you  find  In  this  case  will  be  paid  largely 
■  by  taxes  levied  against  the  property  of  non- 
residents of  the  city  of  Seattle  held  for  si)eou- 
lative  purposes,  and  will  not  affect,  to  any 
considerable  extent,  the  residents  of  the  city." 
On  objection  being  made,  the  court  "Or- 
dered said  remarks  stricken  from  the  Jury, 
and  directed  the  Jury  to  ignore  tbe  samew" 


It  Ib  now  contended  ttiat  the  remarks  of  coun- 
sel were  prejudicial;  tbat  the  action  of  tbe 
trial  court  did  not  cure  their  ^ect,  and 
that  tbe  city  Is  entitled  to  a  new  trial  because 
of  prejudice.  But  we  think  any  error  that 
was  committed  was  cured  by  the  action  of  the 
court  Ordinarily  an  appellate  court  feels  In- 
clined to  reverse  a  case  where  an  argument 
such  as  this  is  used,  not  so  much  because  of 
tbe  prejudice  ra^endered,  as  to  punish  counsel 
for  resorting  to  it.  There  are  In  the  record, 
however,  certain  other  matters  which  makes 
us  think  this  would  be  too  harsh  a  remedy  to 
apply  In  this  case. 

Lastly  it  is  claimed  that  the  verdict,  even 
as  modified  by  the  trial'  court.  Is  excessive. 
But  a  careful  examination  of  the  evidence  on 
this  point  convinces  us  tbat  tbe  judgment  as 
entered  is  not  so  disproportionate  to  tbe  In- 
jury suffered  as  to  require  further  reduction. 

The  judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  BADLEY,  BOOT, 
CROW,  and  DUNBAR,  JJ.,  concur. 


(42  Waah.  426> 

STATS  WBISENBUROEB. 

(Supreme  Court  of  Washington.   March  22, 
1906.) 

1.  Criminal  Law  —  Appeal— Habmless  Eb- 

BOB. 

On  prosecution  for  attempt  to  murder  P., 
his  testimon.v  as  to  the  length  of  time  he  was 
under  the  doctor's  care  from  the  wound  re- 
ceived, was  not  harmful. 

2.  Same— Pabtt  Entitleo  xo  Gouplaik— Ih- 

VITING  EBROB. 

On  prosecution  for  attempt  to  kill  P.,  hia 
wife  havmg  testified  that  defendant  was  trying 
to  shoot  P..  defendant's  counsel  asked  her  why 
she  made  that  statement,  and  she  replied,  "Be- 
cause my  daughter  told  me  he  said  be  would 
shoot"  Held,  that  defendant  was  not  In  posi- 
tion to  complaiD  of  the  answer. 

3.  Homicide— Motive— EviDEWCB. 

To  show  motive  for  an  attempt  to  kill  P., 
it  was  competent  to  prove  that  defendant  had  in- 
sulted P.'b  daughter  the  night  before,  and  had 
threatened  to  shoot  In  case  she  reported  the 
matter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Homicide,  }g  821-^.] 

Appeal  from  Superior  Cour^  Cttieballa 
County;  Mason  Irvrln.  Judge. 

B.  A.  Welsenburger  was  convicted  of  aa- 
sault  with  intent  to  commit  murder,  and 
appeals.  AfiSrmed. 

W.  H.  Abel,  for  appellant   B.  B.  Boner, 

for  the  State 

ROOT,  J.  For  some  time  prior  to  the  oc- 
currences hereinafter  stated,  appellant  was 
a  roomer  at  the  hotel  of  Mr.  and  Mrs.  Park- 
hurat  in  the  city  of  Aberdeen.  One  evening, 
a  daughter  of  Mrs.  Parkhurst  accompanied 
tbe  appellant  to  Hoquiam,  a  few  miles  dis- 
tant, and  while  there  was  requested  by  ap- 
pellant to  go  with  him  to  a  room  over  a 
saloon.  She  resented  this  suggestion,  and, 
upon  arrival  home^  related  what  bad  occur- 
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red  to  her  mother,  who  In  turn  Informed  her 
husband.  On  the  next  morning  Mr.  Park- 
bnrst,  for  the  purpose,  as  he  says,  of  re- 
questing appellant  to  leave  the  hotel,  called 
the  latter  from  the  hotel  sitting  room,  where 
be  was  In  company  with  several  other  per- 
sons, into  the  hallway.  Before  he  had  spo- 
ken to  him,  however,  his  wife  entered  the 
hallway  from  a  diOTerent  room,  and  immed.- 
ately  asked  appellant  why  he  bad  insultetl 
lier  daughter.  Thereupon  appellant  drew  a 
revolver,  and  made  a  motion  as  if  to  shoot 
Parkhurst  Mrs.  Parkhurst  grappled  with 
him,  and  struggled  to  prevent  him  from  using 
the  revolver.  Hoyrever,  he  managed  to 
throw  her  to  one  side  and  fired,  the  shot 
taking  effect  in  Mr.  Parkhurst's  head,  caus- 
ing a  serious  Injury.  Appellant  then  fied, 
bnt  was  soon  thereafter  apprehended.  He 
was  subsequently  prosecuted  upon  the  charge 
of  an  assault  with  Intent  to  commit  murder, 
and  was  convicted  and  sentenced  to  a  term 
of  six  years  In  the  penitentiary.  From  this 
Judem«it  and  sentence  an  appeal  is  prose- 
cuted. 

Appellant  assigns  as  error  the  action  of 
the  trial  court  In  permitting  Mr.  Parkhurst  to 
state  upon  the  witness  stand  how  long  be 
was  under  the  doctor's  care.  Respondent 
claims  that  this  ertdence  was  competent  and 
material,  as  showing  the  character  and  ex- 
tent of  the  wound,  and  had  a  hearing  upon 
the  qnestlon  of  appellant's  intent  In  pro- 
ducing such  a  wound.  While  its  materlalltr 
is  open  to  serious  doubt,  we  are  of  the  opin- 
ion that  the  reception  of  this  evidence  was  In 
no  wise  prejudicial  to  appellant.  In  the 
course  of  her  evidence,  Mrs.  Parkhurst  stated 
tliat  appellant  was  trying  to  shoot  her  hus- 
band. Appellant's  attorney  asked  her  why 
she  made  that  statement.  She  answered, 
"Because  my  daughter  told  me  he  said  he 
would  shoot"  Appellant's  counsel  moved  to 
strike  tbis  answer,  as  being  hearsay  evi- 
dence, which  motion  was  denied.  Tliis  rul- 
ing is  assigned  as  error.  We  do  not  think 
it  was  error.  The  evidence  shows  that  ap- 
l>ellnnt  bad  drawn  a  revolver,  and  was  in  a 
struggle  evidently  attempting  to  shoot  Mr. 
Parkhurst,  and  this,  together  with  what  her 
daughter  had  told  her  of  a  threat  of  appel- 
lant, made  the  night  before,  "to  shoot,"  in- 
duced ber  to  believe  that  he  was  trying  to 
phoot  ber  husband,  and  the  question  of  ap- 
l>ellant's  counsel  having  brought  out  this  an- 
swer, we  do  not  think  he  Is  In  a  position  to 
complain. 

It  Is  also  urged  by  appellant  that  It  was 
error  to  jwrmit  testimony  tending  to  show 
that  appellant  had  Insulted  Mrs.  Parkburst's 
daughter  the  night  before.  It  was  incum- 
bent upon  tbe  state  to  prove  an  intention  on 
the  part  of  appellant  to  commit  murder.  For 
this  purpose  it  was  competent  to  show  a 
motive  on  tbe  part  of  appellant  to  commit 
such  crime.  The  fact  that  be  had  insulted 
the  daughter  the  night  before,  and  had 


threatened  to  shoot  In  case  she  reported  the 
matter,  was  material  and  competent  as  bear- 
ing upon  the  question  of  bis  Intention  fn 
drawing  the  revolver  and  shooting  as  he  did. 
Brror  is  also  assigned  upon  the  omission  of 
tbe  court  to  Instnict  upon  the  hypothesis  of 
the  revolver  being  accidentally  discharged. 
No  request  for  an  Instruction  of  this  kind 
was  made  by  appellant.  The  Instructions 
given  by  the  trial  court  appear  to  have  cover- 
ed tbe  issues  involved  and  to  liave  been  fair 
and  comprehensive,  and  we  do  not  think  thU 
.assignment  is  well  taken. 

From  the  record  we  think  it  satisfactorily 
appears  that  tbe  api>ellant  bad  a  fair  trial, 
WHS  well  defended,  and  that  tbe  Judgment 
of  tbe  superior  court  was  abundantly  Justi- 
fied by  tbe  evidence  and  tbe  law  of  the  case- 
It  is  therefore  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW, 
HADLET,  and  TULEiERTON.  33..  concur. 


(42  Wash.  413] 

KNIGHT  et  ur.  v.  GALLAWAT  et  ur. 

(Supreme  Court  of  Washington.   March-  22, 
1906.) 

1.  Adoption— Adopt rNG  Parents  — Qualifi- 

CATION  8— STATniKS. 

Under  Ballinger's  Ann.  Codea  &  St.  $  6480, 
providing  that  any  inhabitant  of  tbe  state  not 
married,  or  any  hnsband  and  wife  jointly,  may 
petition  the  suporior  court  of  their  proper  coun- 
ty for  leave  to  adopt  a  clilld,  etc.,  persons  who 
are  nonresidents  of  the  state  are  disqualified 
Irom  maintaining  a  petition  for  adoption. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adoption,  g  3.] 

2,  Saue— Welfabs  of  Child. 

In  determining  whether  leave  to  adopt  a 
child  should  be  granted,  tbe  welfare  of  the  child 
ia  the  primary,  if  not  the  sole,  consideration. 

[Ed.  Note. — For  cases  in  pointi  see  vol.  1, 
Cent.  Dig.  Adoption.  |  28.] 

Appeal  from  Superior  Court,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Proceeding  for  adoption  of  Nettie  Beatrice 
Walsh  on  petition  of  Wiillara  Gallaway  and 
another,  to  which  Ronald  T.  Knight  and  an- 
other filed  objections  and  prayed  that  they 
lie  permitted  to- adopt  the  same  child.  From 
an  order  granting  the  petition,  objectors  ap- 
peal. Reversed. 

W.  D.  Scott,  for  appellants.  Richardson, 
Rocbe  &  Onstine,  Cor  respondents. 

FULLERTON,  J.  This  Is  an  appeal  from 
an  order  of  adoption.  From  the  record  it 
appears  that  Nettle  Beatrice  Walsh  is  an  or- 
phan female  child  of  the  age  of  seven  years: 
ber  father  having  died  in  ber  infancy,  and 
her  motlier  on  February  18,  1905.  Since  her 
infancy,  she  has  been  in  tbe  custody  of  the 
respondents,  although  her  mother  while  she 
lived  kept  control  over  ber  and  contributed 
to  ber  support.  In  April  following  tbe  death 
of  tb*.'  lootber  tbe  rospondcnis  filed  a  petition 
in  the  superior  court  of  Spokane  county,  that 
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being  tbe  county  of  their  residence,  praying 
for  leave  to  adopt  tbe  minor  as  tbelr  own 
child.  While  this  petition  was  pending,  the 
aK>eIIants  appeared  and  filed  an  answer 
thereto  and  a  counter  petition.  In  which  the7 
controverted  tbe  allegations  of  tbe  respond- 
ents' petition,  and  asked  that  an  order  of 
adoptioiQ  be  made  in  their  favor.  It  appeared 
from  the  appellants*  petition  that  they  were 
residents  of  tbe  state  of  Montana,  and  on 
the  hearing  the  superior  court  held  that  It 
had  no  Jurisdiction  to  entertain  their  petition 
becanse  of  their  nonresldence.  It  then  ex- 
amined tbe  evidence  and  held  that  the  re- 
spondents were  suitable  and  proper  persons 
to  have  tbe  care  and  custody  of  tbe  child, 
and  eut«%d  tbe  order,  from  which  this  ap- 
peal Is  taken. 

In  deciding  that  tbe  appellants  were  not 
entitled  to  petition  in  this  state  for  the 
adoption  of  the  child,  we  think  the  trial  court 
ruled  correctly.  The  statute  on  that  subject 
reads  In  part  as  follows:  "Any  inhabitant 
of  this  state  not  married,  or  any  husband 
and  wife  Jointly,  may  petition  the  superior 
coart  of  their  proper  county  for  leave  to 
adopt  a  child  under  tbe  age  of  twenty-one 
years,  not  tbeim  by  birth,  and  An-  a  change 
of  name  of  said  child.  •  •  *.**  Balllnger's 
Aaa.  Codes  ft  St  f  64S0. 

While  this  clause  i»  somewhat  awkward 
both  In  expression  and  phraseology,  we  think 
iXa  meaning  plain.  We  think  the  Legislature 
Intended  by  it  to  limit  the  right  to  petition 
tbe  courts  of  this  stato  for  leave  to  adopt  a 
diild  to  inhabitants  of  the  state,  and  to  re- 
quire married  persons  to  Join  In  any  petition 
presented  on  their  behalf;  and  that  It  was 
an  effort  to  express  these  different  Ideas  by 
the  use  of  too  few  words  that  gives  rise  to 
such  uncertainty  as  appears  in  the  language 
used.  That  this  Is  the  proper  construction 
of  tbe  statute  is  borne  out  by  the  further 
clause  requiring  t  be  i>etltioDers  to  present 
their  petition  to  tbe  court  of  "their  proper 
county."  Tbe  phrase  "their  proper  county" 
must  mean  the  county  in  which  tbe  petition- 
ers reside,  if  it  has  any  meaning  at  all,  and 
to  give  It  this  meaning  precludes  the  Idea 
that  a  nonresident  of  the  state  has  the  right 
to  petition. 

But  while  we  are  of  the  opinion  that  tbe 
court  did  not  err  in  holding  that  It  was  with- 
out Jurisdiction  to  grant  the  petition  of  tbe 
appellants,  we  are  equally  of  the  opinion  tbat 
it  erred  in  granting  tbe  petition  of  tbe  re- 
spondents. In  determining  whether  leave  to 
adopt  a  child  should  he  granted  by  the  court, 
tiie  welfare  of  the  child  Is  the  primary,  If  not 
the  sole,  consideration,  and  we  are  convinced 
that  It  is  not  to  the  welfare  of  this  child  that 
the  respondents  be  permitted  to  adopt  her. 
Without  quoting  from  th4  record  tbe  evi- 
dence that  has  driven  us  to  the  conclusion, 
we  feel  that  so  far  from  promoting  her  wel- 
fare It  would  be  a  positive  wrong  to  her  to 
permit  tbe  order  to  stand. 


Tbe  order  appealed  from  will  be  reversed, . 
and  the  cause  remanded,  with  Instructions 
to  deny  to  each  of  tbe  applicants  the  right 
of  adoption. 

MOUNT,  a  J.,  and  HADLBT,  BOOT, 
CSOW,  and  DUNBAR,  JJ.,  concmr. 

(tt  WBBb.  409) 
STATE  ex  reL  WEOTB  et  al.  v.  POINT 
ROBERTS  REEP  FISH  CO.  et  al. 

(Supreme  Court  of  Washington.   March  22, 
1906.) 

Quo  Warbakto— Who  may  be  Rixatoe. 

Under  Code  1881.  i  703  (Ballii^er's  Ann. 
Codes  &  St.  S  6781),  providing  that  an  informa- 
tion in  the  nature  of  quo  warranto  may  be  filed 
by  the  prosecuting  attorney  or  by  any  other 
person  on  his  own  relation  whenever  he  claims 
an  interest  In  the  office,  franchise,  or  corpora- 
tion which  is  tbe  subject  of  the  information, 
quo  warranto  to  forfeit  the  charter  of  tbe  cor- 
poration cannot  be  brought  on  the  Information 
of  a  private  Individual  claiming  no  interest  In 
the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Gent.  Dig.  Corporations,  |(  77-80;  voL  41. 
Cent.  Dig.  Quo  Warranto,  f  41.] 

Appeal  from  Superior  Court,  Whatcraa 
Oonn^ ;  Jeremiah  Neterer,  Judge. 

Quo  warranto  by  the  state  of  Wasfalsgton, 
on  relation  of  E.  J.  White  and  others  against 
Point  Roberts  Beef  Fish  Company  and  oth- 
ers. X^om  a  Judgment  suatalulitt  a  demur- 
rer to  the  complaintt  rotors  enraaL  Af- 
firmed. 

Dudley  G.  Wooten  and  James  B.  Reavls, 
for  appellants.  Kerr  &  McCord,  for  respond- 
ents. 

PER  CURIAM.  This  was  an  action  In  the 
nature  of  a  quo  warranto  proceeding,  brought 
in  the  name  of  the  state,  to  enjoin  the  corpo- 
rate acts  of  tbe  defendant  companies,  and  to 
declare  void  their  charters  and  all  fish  li- 
censes and  locations  claimed  by  them  or  by 
any  one  holding  by  or  under  them,  for  vari- 
ous unlawful  and  wrongful  acts  and  omis- 
sions complained  of,  which  with  tbe  view  we 
take  of  the  law  it  Is  not  necessary  to  partic- 
ularly specify  here.  In  addition  to  the  vari- 
ous allegations  aforesaid,  which  Included  -the 
allegation  that  tbe  defendants  had  fraudu- 
lently possessed  themselves  of  more  fishing 
locations  than  they  were  entitled  to  under  tlie 
law,  to  the  detriment  of  the  relators,  who 
had  taken  out  fishing  licenses,  it  was  alleged 
tbat  on  or  about  the  17th  day  of  November, 
1904,  the  relators,  through  their  attorneys, 
presented  the  facts  which  are  set  out  in  tbe 
information  to  the  prosecuting  attorney  of 
Whatcom  county.  Wash.,  wherein  the  prin- 
cipal office  of  the  aforesaid  defendant  com- 
panies purported  to  be  located,  and  likewise 
presented  to  bim  an  Information  In  tbe  nature 
of  a  quo  warranto  In  the  name  of  tbe  state 
of  Washington  on  relation  of  said  prosecuting 
attorney,  as  relator,  against  the  above-named 
defendants,  seeking  substantially  the  same 
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relief  npon  the  part  of  the  state  through  Its 
Bald  public  officer  that  la  now  and  here  sotigtat 
b7  the  said  relators  od  their  own  relation, 
and  that  the  said  prosecuting  attorney  was 
reqoested  to  file  and  prosecute  the  said  In- 
formation Id  the  name  of  the  state;  tha 
thereupon  the  said  prosecuting  attorney  duly 
signed,  rerifled,  and  filed  said  information : 
that  the  same  was  presented  to  the  court, 
and  nn  order  was  entered  aettlng  down  for 
hearing  the  prayer  for  temporary  Injunction 
contained  in  said  Infornintion :  that  there- 
after, in  the  absence  of  the  attorneys  for  the 
relators,  who  were  associate  ^'oun^el  in  said 
action,  and  without  Intimation  or  notice  to 
theiu  or  any  knowledge  on  their  part,  and 
without  notice  to  the  relators  or  to  any  per- 
son shiiilHrly  situated,  tlie  snid  prosecuting 
attorney  on  November  22,  1004,  filed  In  the 
court  a  written  motion  dismissing  said  Infor- 
nintion and  action  without  as!=lgnlng  nny  rea- 
son or  Evnund  tlierofor,  and  siild  cnuse  was  by 
order  of  the  court  dismissed ;  that  thereafter 
the  attorneys  for  the  relators  ainiearecl.  In 
arcordfiiii-e  with  the  previous  order  of  the 
rourr  jilinve  mentioned,  on  Tne^Uay,  Novcm- 
bpr2n.  l!)04.  for  the  purpose  of  attending  the 
hearing  set  by  the  coin*t  theretofore,  and  to 
present  to  tile  co:irt  facts  and  nuHiorltles  'u 
siiPlMirt  of  tl'e  prayer  for  temporary  Injunc- 
tion contained  in  the  said  information  filed 
by  tlip  R'lid  prosecuting  attorney,  and  then 
and  tliere,  for  the  first  time,  became  advised 
of  tiip  njiture  and  extent  of  the  said  prose- 
cuting ottorney's  action  in  dismissing  and 
dlsTToslng  of  said' cause,  and  presented  to  the 
court  a  motion  supported  by  affidavits,  set- 
tine  forth  tlie  facts  hereinbefore  referred  to, 
and  praying  the  court  that  the  said  relators 
bp  penii.tted.  in  their  own  right  ond  upon 
tlieir  own  re'atlon.  to  prosecute  the  Said  In- 
formation In  the  nnme  and  by  the  authority 
of  the  state  of  Washington,  for  their  own  re- 
lief and  protection,  and  tlie  relief  and  pro- 
tection of  all  other  persons  belonging  to 
their  cla'-s.  and  who  were  sinillnrly  situated 
and  Interefted;  that  the  prosecuting  attor- 
ns protected  against  and  resisted  said  mo- 
tion and  tlie  relief  therein  prayed  for,  and 
thai-  the  court  declined  to  grant  the  motion 
of  reintoi*8'  attorneys. 

CertaiD  portions  of  the  complaint  were 
stricken  on  motion  of  the  defendants*  at- 
tomeTF.  nnd  a  demurrer  was  then  Interposed 
to  the  Informntlon,  which  was  sustained  by 
the  court.  The  demurrer  was  to  the  effect 
that  the  court  bad  no  jurisdiction  either  of 
the  defendants  or  of  the  subject-matter  of  the 
action;  that  the  plaintiffs  had  no  legal  ca- 
pacity to  srip ;  that  there  was  a  defect  of  par- 
ties plaintiff:  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  that  there  was  a  defect  of  parties 
defendant.  The  record  Is  silent  as  to  what 
ground  the  demurrer  was  sustained  upon. 
II  was  presumably  upon  the  ground  that  the 
court  had  no  jurisdiction  for  the  reason  that 


the  action  was  not  brought  by  tbe  prosecut- 

,  Ing  attorney. 

We  will  not  enter  into  a  dlscosalon  of  tbe 
many  questions  raised  In  tbe  respective  briefs 
of  counsel,  for  the  reason  that  no  Interest  is 
alleged  by  the  relators  In  the  franchises  or 
corporation  which  Is  the  subject  of  the  Infor- 
mation, and  tbe  action  for  tbe  revoking  of 
the  franchises  of  the  corporation  should  have 
been  brought  on  the  relation  of  the  prosecut- 
'ng  attorney.  This  court  has  decided  this 
question  In  the  case  of  Mills  v.  State  ex  rel. 
Smith,  2  Wash.  St  5(JC,  27  Pac.  560,  where 
It  was  held  that  the  Legislature  had  looked 
out  for  the  Interest  of  the  public  by  providing 
that  the  Infonnatlon  should  be  filed  by  tbe 
prosecuting  attorney,  and  that  the  private  In- 
terests were  provided  for  in  the  latter  part  of 

/Code  18S1,  §  703:  BalUnger's  Ann.  Codes  & 
St  S  5781,  in  the  clause :  "Or  by  any  other 
person,  on  his  own  relation,  whenever  'je 
claims  an  Interest  In  the  office,  franchise 
■;r  corporation  which  Is  the  subject  of  tlie  In- 
formation." We  also  held  In  State  ex  rel. 
Attorney  General  v.  Seattle  Ons,  etc.,  Co..  28 
Wash.  488.  68  Pac.  fM(l.  70  Pac.  114.  that  in- 
formations of  this  kind  should  be  brought  by 
the  prosecuting  attornpys  of  the  different 
f-ountles.  Section  6781,  Bflllinger's  Ann. 
Codes  &  St.,  provides  that  tbe  Information 
may  be  died  liy  the  prosecuting  attorney  In 
the  superior  court  of  the  proper  county,  upon 
his  own  relation,  whenever  he  shall  deem  It 
his  duty  to  'io  so,  or  sholl  be  directed  by  the 
court  or  other  competent  authority.  It  must 
not  be  understood  that  it  Is  within  tbe  power 
of  tbe  prosecuting  attorney  of  any  county  to 
capriciously  or  fraudulently  prevent  tbe  state 
or  Its  citizens  from  compelling  corporations 
to  obey  the  laws,  or  to  deprive  the  state  or 
Its  citizens  of  a  judicial  Investigation  of  al- 
leged violations  of  the  law  on  the  part  of  the 
corporations.  Bat,  Instead  of  proceeding  up- 
on their  own  relation  as  the  appellants  did 
In  this  case,  th^  had  a  right  to  ask  the  court 
to  direct  the  prosecuting  attorney  to  proceed 
with  the  case  upon  the  showing  made  In  their 
complaint,  and.  If  the  court  refused  to  do  this, 
an  appeal  would  He  to  this  court,  and  the 
question  of  tbe  sufficiency  of  the  complaint 
would  be  determined  on  such  appeal. 

But  as  there  is  no  provision  of  the  law 
for  the  procedure  suggested  by  the  appellantfs 
the  judgment  of  the  court  in  sustaining  a  de- 
murrer to  the  complaint  must  be  affirmed. 


(4S  Waab.  406} 
WOODMAN  el  a!,  v.  SKATTLB  ELEO- 
TRIO  CO. 

(Supreme  Court  of  Washington.  March  22, 
100(1.) 

CAHBTEBS  —  lNJUHIEa   TO  PASHENQER— NkQLI- 
OENCE. 

Where  a  person  reached  the  rear  platform 
of  a  street  car,  and  attempted  to  board  it  sf  ier 
the  signal  to  Btnrt  had  bnen  given,  and,  failing 
to  board,  received  the  Injuries  complained 
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the  company  was  oot  gattty  of  Degligence,  vbere 
the  conductor  w&s  at  his  proper  atation,  and 
did  not  see  before  the  car  was  started  that  the 
person  intended  to'board  it. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
CenL  Dig.  Carriers,  SS  1154-1160.3 

Appeal  from  Superior  Coart,  King  County; 
George  E.  Morris,  Judge. 

Action  by  Josephine  A.  Woodman  and 
others,  against  the  Seattle  Blectrte  Company. 
From  a  Judgment  In  favor  of  defendant, 
plaintiffs  appeal.  Affirmed. 

Baxter  &  Wilson  for  appellants.  Hughes, 
McMlcken,  Dovell  &  Ramsey,  for  respondent 

MOUNT,  C.  J.  This  la  an  action  for  dam- 
ages on  account  of  personal  iojuries,  which 
are  alleged  to  have  resulted  in  the  death  of 
W.  H.  Woodman.  The  action  was  brought 
by  the  widow  and  minor  children  of  the  de- 
ceased. The  complaint  alleged  negligence  ae 
follows;  "That  on  or  about  the  2d  day  of 
September,  1904,  the  said  W.  H.  Woodman 
presented  himself  as  a  passenger  on  one  of 
defendant's  cars  upon  G  street  In  the  city 
of  Ballard ;  that  near  the  Intersection  of  said 
C  street  and  Main  street,  the  said  W.  H. 
Woodman  signaled  to  the  conductor  and 
driver  In  charge  of  said  car  to  stop  the  same 
for  the  purpose  of  allowing  the  said  Wood- 
man to  enter  thereon;  that  said  car  was 
thereupon  stopped,  and  the  said  Woodman 
thereupon  attempted  to  board  the  same,  but 
that,  through  the  negligence  and  carelessness 
of  the  driver  or  conductor  of  said  car,  or 
both  of  them,  said  car  was  started  while  he 
was  part  way  upon  said  car,  and  before  he 
had  obtained  a  secure  footing  thereon."  At 
the  close  of  plaintiffs'  evidence,  the  trial 
court  dismissed  thp  action,  for  the  reason 
that  the  evidence  failed  to  show  any  negli- 
gence on  the  part  of  the  defoudant  company, 
and  for  furtlier  reason  that  the  Injuries  re- 
ceived by  the  dereased  were  caused  by  his 
own  careless  and  negllgrnt  acta. 

There  was  but  one  witness  who  testified  to 
the  accident.  The  facts  are  not  disputed,  and 
are  substantially  as  follows:  The  defendant 
company  operated  an  electric  street  car  line 
between  Ballard  and  Seattle.  On  November 
2,  1904,  a  car  bound  for  Seattle  whs  going 
east  on  C  street  Ju  the  city  of  Ballard.  Wheu 
the  car  came  to  Mato  street,  which  crosses 
C  street  at  right  angles,  two  ladles  were  wait- 
ing there  to  board  the  ear.  The  car  stopped 
for  these  ladles  at  the  east  side  of  Main 
street.  The  ladles  Immediately  boarded  the 
rear  platform  of  the  car.  When  the  car  stop- 
ped Mr.  Woodman  was  somewhere  between 
the  rear  of  the  car  and  the  southwest  cor- 
ner of  the  Intersection  of  Main  and  C  streets, 
wallclng  very  fast  to  catch  the  car.  He 
reached  the  car  about  the  time  It  started,  and 
tooli  hold  of  it  and  attempted  to  board  It. 
As  he  did  so  his  foot  slipped  from  the  Irottom 
step,  and  he  landed  on  the  board  pavement, 
still  holding  to  the  car  with  his  hands.  He 
again  attempted  to  get  bis  feet  on  the  step, 


but  failed  and,  holding  on  to  the  car,  was 
dragged  about  60  or  60  feet,  when  the  car 
was  stopped.  When  he  attempted  to  get 
on  the  car  the  second  ■  time,  the  conductor 
caught  him  by  the  arm  and  attunpted  to  as- 
sist him,  but  without  success.  When  the  car 
stopped,  he  got  up  from  the  ground,  brushed 
himself,  and  boarded  the  car,  and  rode  to 
his  destination.  He  died  on  January  5,  1905. 
The  evidence  In  the  record  does  not  show  the 
character  of  the  injuries.  No  negligence  of 
the  respondent  company  Is  shown  In  this 
case.  The  only  possible  claim  of  negligence 
which  could  be  made  is  the  one  which  Is  at- 
tempted to  be  made,  viz.,  that  the  conductor 
of  the  car  saw,  or  should  have  seen,  that  Mr. 
Woodman  Intended  to  board  the  car  before 
the  car  was  started.  There  Is  no  evidence 
that  the  conductor  actually  saw  him  until 
after  he  had  attempted  to  board  the  car  and 
slipped  off.  The  car  was  then  In  motion. 
Nor  is  there  any  evidence  that  the  conductor 
In  the  exercise  of  reasonable  care  should 
have  seen  that  Mr.  Woodman  was  Intending 
to  board  the  car  before  It  started,  or  before 
the  signal  to  start  was  given  by  the  conduct- 
or to  the  motorraan.  5Ir.  Woodman  was  not 
with  the  ladles  wheu  the  car  stopped  for 
them,  nor  was  he  at  the  entrance  of  the  car 
when  it  was  stopped,  but  was  to  the  renrthere- 
of,  and  it  does  not  appear  that  he  was  In  sight 
of  the  conductor.  He  did  not  reach  the  car 
until  it  was  In  motion  or  about  to  start,  and 
evidently  after  the  signal  to  start  had  been 
given  by  the  conductor.  Unless  It  was 
shown  that  the  conductor  should  have  seen 
the  deceased,  or  that  the  latter  was  Intending 
to  board  the  car  before  the  sipnal  to  go  ahead 
was  given  or  before  the  car  started,  the  con- 
ductor was  not  negligent,  and,  of  course,  the 
respondent  was  not  negligent.  Foster  v.  Se- 
attle Electric  Co..  35  Wash.  1T7,  7fi  Pac.  095. 

The  evidence  does  not  sliow  that  the  con- 
ductor was  not  at  his  station,  nor  does  It 
show  any  facts  from  which  the  Jury  might 
reasonably  conclude  that  the  company  was 
negligent 

Tbe  Judgment  Is  therefore  affirmed, 

ROOT,  FULLERTON.  HADLET.  CROW» 
and  DUNBAR,  JJ.,  concur. 

(42  Wash.  4»> 

IIENRT  et  al.  v.  CITY  OP  SEATTLE. 

(Supreme  Court  of  Washington.   March  22, 
1906.) 

1.  Public  Lands— Tioe  Lands— Plats. 

Where  a  plat  of  tide  lands  was  made  by 
the  owners  of  tlie  adjoining  upland,  hut  a  subse- 
Quent  plat  was  made  by  the  local  board  of  tide 
land  appraisers,  which  was  ratified  by  the  state 
Legislature  (Laws  1805.  p.  527,  |§  54,  04).  tha 
former  plat  was  vacated  In  so  far  as  it  conflict- 
ed with  the  latter. 

2.  Same— Lease— Cancellation. 

Laws  1897,  p.  30,  c.  27,  directing  the  board 
of  state  land  commissioners  to  cancel  ail  deeds 
and  contracts  coverinc  tide  land  lots  which 
were  legally  established  street  projections  and 
extensions,  where  such  streets  or  extensions 
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had  not  been  duly  vacated,  and  autiiorizlDg  a 
refnndine  of  the  mocey  paid  on  Buch  contracts, 
did  not  apply  to  streets  shown  by  a  former  plat 
which  was  vacated  by  a  later  plat  ratified  by  the 
Legislature  prior  to  the  sale  of  the  lots  affect- 
ed thereby. 
3.  Same— EsTOFPBi,. 

The  owner  of  tide  land  lots  constitutinK  a 
part  of  a  street,  as  shown  by  an  original  plat, 
which  had  been  vacated  by  a  subsequent  plat 
ratified  by  the  Legislature,  was  not  estoppea 
to  deny  the  existence  of  the  street  because  his 
Krantors  were  permitted  to  purchase  the  lots 
br  reason  of  having  purdiased  lots  in  a  part 
of  the  original  plat  not  changed  by  the  new 
plat,  since  there  was  no  attempt  to  question  the 
phits  under  which  the  lota  were  purchssed. 

Appeal  from  Snperlw  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  James  Henry  and  others  against 
the  city  of  Seattle.  From  a  Judgment  In  fa- 
Tor  of  plalntlffii,  defendant  appeals.  Af- 
firmed. 

Scott  Calhoun  and  O.  B.  Thorgrlmson,  for 
appellant.  Metcalfe  &  Jurey,  for  respond- 
ents. 

MOUNT,  a  J.  Plaintiffs  brought  this  ac- 
tion to  remove  a  cloud  from  the  title  to  cer- 
tain lots  in  the  city  of  Seattle.  The  question 
in  the  case  was  whether  or  not  a  certain 
street,  known  as  "Hill"  street  extended 
across  the  plaintiffs'  lots.  The  trial  court 
found  that  It  did  not,  and  entei-ed  a  decree 
accordingly.   The  city  appeals. 

The  facts  are  as  follows:  The  lots  In 
question  are  tide  lands  in  bloclc  243  of 
the  Seattle  tide  lauds,  as  platted  by  the 
board  of  tide  land  appraisers  under  the  act 
of  Marcb  26,  1S90  (Laws,  p.  431).  In  the 
year  1870  one  T.  I.  McKenny  platted  into 
streets,  lots,  and  blocks  what  Is  known  as 
^'Central  Seattle,"  which  comprised  a  tract 
of  land  lying  east  of  BHiott  Bay  and  extend- 
ing up  to  the  line  of  ordinary  high  tide  ou 
the  east  shore  of  Elliott  Bay.  One  of  the 
streets  in  this  addition  was  known  as  "Hill" 
street,  which  extended  east  and  west  through 
the  said  addition.  From  the  date  of  the  plat 
to  the  present  time  Hill  street  has  been,  and 
now  i8,  one  of  the  upland  streets  of  said 
city.  On  February  28,  1834.  during  territo- 
rial days,  the  owners  of  the  upland  adjoin- 
ing the  tide  lands  of  Elliott  Bay  platted  In- 
to streets,  lots,  and  blocks  the  tide  lands  ly- 
ing Immediately  to  the  west  of  their  upland 
possessions,  and  in  such  plat  extended  Hill 
street,  as  laid  out  in  the  plat  of  Central  Se- 
attle, in  a  direct  line  west  over  and  across 
the  tide  lands.  This  plat  was  designated  and 
known  as  "City  Front  Addition."  All  the 
street  lots,  and  blocks  in  this  addition  were 
covered  with  water.  In  1895  the  local  board 
of  tide  land  appraisers,  appointed  under  the 
art  of  1890.  examined,  certified,  and  platted 
all  of  the  Seattle  tide  lands  into  8treet.s,  lots, 
and  blocks,  designating  the  same  as  "Plat 
of  Seattle  Tide  Lands."  Thereafter,  on 
March  26,  1895,  the  plat  m>  made  and  the 
acts      the  BBld  board  In  reference  thereto 


were  ratified  by  the  state  Legislature,  Laws 
1895,  p.  527, 18  54,  64.  The  plat  made  by  the 
board  of  tide  land  apprafsera  in  188S  covered 
the  greater  part  of  tbe  tide  lands  formerly 
platted,  as  stated  above,  under  the  name  of 
City  Front  addition.  A  street  running  nor- 
therly and  southo-ly  near  the  shore  line  was 
designated  as  "Seattle  Boulevard."  The 
streets,  lots,  and  blodts  to  the  east  of  this 
boulevard  were  changed  In  the  new  plat, 
but  the  lands  lying  to  the  west  of  this  boul' 
evard  were  entirely  replatted  without  ref- 
erence to  the  old  plat;  so  that  the  streets 
on  the  plat  of  City  Front  addition  lying  to 
the  east  of  Seattle  Boulevard  extended  only 
to  said  boulevard,  while  to  the  west  an  en- 
tire new  plat  was  made.  The  blocks  were 
platted  much  larger  and  the  streets  much 
wider,  so  that  the  streets  running  east  and 
west  on  the  east  side  of  Seattle  Boulevard 
did  not  coincide  with  the  streets  ou  the  op- 
posite side.  All  the  streets  in  this  plat  were 
water  streets  existing  only  on  paper.  Block 
243,  plat  of  Seattle  tide  lands,  in  which  re- 
spondents' lots  are  located,  lies  on  the  west 
side  of  Seattle  Boulevard.  Before  the  Se- 
attle tide  land  plat  was  made  Hill  street, 
as  platted  by  City  Front  addition,  extended 
across  this  block  and  covered  a  part  of  the 
land  now  owned  by  respondents.  In  1895, 
after  the  plat  of  Seattle  tide  lands,  the  Se- 
attle Transfer  Company  applied  to  the  state 
to  purchase  the  lots  In  question,  according 
to  the  plat  of  Seattle  tide  lands,  and  in  Jan- 
uary) 1897,  a  contract  was  entered  into  by 
theistate  with  the  transfer  company,  and  in 
1901  a  deed  was  issued  therefor.  Respond- 
ents, by  mesne  conveyances,  have  acquired 
the  title.  In  1896  the  city  of  Seattle  applied 
to  the  t>oard  of  state  land  commissioners  to 
change  the  plat  of  Seattle  tide  lands  so  as 
to  make  an  extension  on  Hill  street  and  other 
streets  one  block  further  west,  which  would 
extend  said  street  across  block 243,  Seattle  tide 
lands,  where  appellant  maintains  that  it  now 
is.  The  board  of  state  land  commlssionera 
refused  to  act  upon  this  petition,  and  there- 
upon an  action  In  mandamus  was  brought  to 
compel  them  to  do  so.  The  action  was  dis- 
missed and  an  appeal  was  taken  to  this  court, 
and  the  Judgment  of  the  lower  court  was 
aflfirmed.  City  of  Seattle  v.  Forrest,  14 
Wash.  423,  44  Pac.  883.  In  1897,  after  the 
contract  had  been  entered  Into  between  the 
state  and  the  Seattle  Transfer  Company,  who 
purchased  the  lots  in  question,  the  Legisla- 
ture passed  an  act  directing  the  board  of 
state  land  commissioners  to  cancel  all  deeds 
and  contracts  covering  tide  land  lots  which 
were  legally  established  street  projections 
and  extenflona,  where  such  streets  or  exten- 
sions had  not  been  duly  vacated,  and  author- 
ized a  refunding  of  the  money  paid  on  such 
contracts.  Laws  1897,  p.  30,  c.  27.  There- 
after, on  .Tune  18,  1897,  without  notice  to  any 
one.  the  toard  of  state  land  commissioners 
entered  an  order  on  their  minutes  canceling 
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certain  contracts,  and  among  tbem  the  con- 
tract for  tbe  lota  now  owned  by  respondenta; 
but  DO  money  was  ever  refunded,  and  Bubse- 
qnently  a  deed  was  Isaned  by  the  state  there- 
for. 

During  all  tho  time  up  to  the  time  of  the 
filing  of  the  plat  by  the  board  of  tide  land 
appraisers  In  1S95,  the  fee  of  the  tide  lands 
was  In  the  state.  There  was  no  adverse 
claim  against  this  fee.  Assuming  that  the 
plat  made  and  filed  by  the  upland  owners  In 
1884  was  authorized  by  law  then  in  force, 
still  the  state  by  Its  constituted  authorities 
bad  power  to  aluindon  or  vacate  the  plat  and 
the  streets  and  blocks  theretofore  made,  and 
malce  another  plat  if  It  saw  fit  to  do  so.  es- 
pecially where  private  rights  bad  not  inter- 
vened, and  were  not  Interfered  witii.  The 
rule  Is  thus  stated  hy  Mr.  Dillon,  In  his  work 
on  Municipal  Corporations,  vol.  2  (2d  Ed.)  I 
6G0 :  "The  plenary  power  of  the  Legislature 
over  streets  and  highways  Is  such  that  it 
may,  la  the  absence  of  special  constitutional 
restriction,  vacate  or  discontinue  the  public 
easement  in  than,  or  invest  municipal  cor^ 
poratlons  with  this  autborli^-"  To  the  same 
effect,  see  sections  651  and  651a,  same  vol- 
ume; Elliott  on  Roads  and  Streets  (2d  Ed.) 
S  857;  27  Enc  of  Law  (2d  Ed.)  p.  113;  San 
Francisco  v.  Burr.  108  Cal.  460,  41  Pac.  4S2; 
Brook  V.  Horton,  68  Cal.  554, 10  Pac.  204.  In 
the  case  of  San  Francisco  v.  Burr,  supra, 
the  court  said,  quoting  from  Polack  v.  San 
Francisco  Orphan  Asylum,  48  GaL  402 : 
"That  tbe  Legislature  possesses  competent 
power  to  vacate  a  street  In  a  city;  that  the 
Legislature  may  delegate  _  or  commit  such 
power  to  the  municipal  authorities  of  the 
dty ;  that  its  exercise  by  the  municipal  author- 
ities Is  dependent  on  the  will  and  subject  to 
the  control  of  the  Legislature;  and  that  after 
Buch  power  has  thus  been  committed  to  the 
municipal  authorities  the  Legislature  may 
revoke  it  in  part,  as  well  as  in  whole,  or, 
without  any  express  revocation,  may  itself 
exercise  it  in  any  particular  instance — are 
propositions  about  which  there  can  be  no 
controversy  In  this  state.  The  plenary  pow- 
er of  the  Legislature  oyer  the  whole  domain 
of  streets  Is  well  Illustrated  by  the  decisions 
of  this  court  in  the  litigation  respecting 
Kearney,  Second,  end  Beale  streets,  in  the 
city  of  San  Francisco." 

There  are  no  constitutional  restrictions  up- 
on the  Legislature  In  regard  to  the  vaca- 
tion of  streets  in  cities  In  this  state.  Its 
power  Is  therefore  supreme.  When  the  last 
plat  was  made  and  filed  and  approved  by  the 
Legislature  of  the  state,  which  had  full  au- 
thority over  Its  own  lands,  such  plat  neces- 
sarily vacated  the  former  plat,  including  all 
streets  and  lots  and  bloclis  which  were  in  con- 
filct  with  tbe  latter  plat  Otherwise  there 
would  be  two  conflicting  plats  existing  upon 
the  same  land  at  the  same  time,  which 
would  lead  to  utter  confusion.  For  this  rea- 


son, It  follows  conclusively  that  the  Legis- 
lature Intended  by  the  approval  of  the  sec- 
ond plat  to  vacate  tbe  former  plat,  In  so 
far  as  the  latter  plat  covered  ground  occupied 
by  the  former.  Brook  v.  Horton,  supra. 
The  only  legal  streets  to  the  west  of  Seattle 
Boulevard  are  the  streets  as  designated  on 
the  plat  of  Seattle  tide  lands.  Hill  street, 
therefore,  terminates  at  the  east  line  of  Se- 
attle Boulevard,  and  does  not  extend  across 
respondents'  lots.  The  act  of  1897,  purport- 
ing to  authorize  the  cancellation  of  contracts 
for  tide  land  lots  which  were  street  projec- 
tions or  extensions,  had  no  application  to  tbe 
respondents*  lots,  because  that  part  of  Hill 
street  which  had  formerly  extended  over  the 
lots  had  been  legally  vacated  long  prior  to 
the  passage  of  that  act 

Appellant  argues  that  respondents  are  es- 
topped to  say  that  Hill  street  does  not  extend 
across  tbeir  lots  on  the  west  side  of  Seattle 
Boulevard,  because  their  grantors  were  per- 
mitted to  purchase  tbe  said  lots  by  reason  of 
bavlng  purchased  lots  in  City  Front  addition 
on  the  east  side  of  said  boulevard,  and  sev- 
eral cases  are  cited  from  this  court  to  the 
effect  that,  vbere  one  purchases  lots  accord- 
ing to  a  certain  plat  he  is  bound  by  this 
plat  If  this  rule  Is  applicable  to  this  case 
at  all.  It  Is  favorable  to  respondents,  because 
respondents  did  not,  nor  did  th'eir  predeces- 
sors in  Interest,  purchase  the  lots  In  blo<As 
243,  Seattle  tide  lands,  as  platted  In  City 
Front  addition.  Those  lots  were  purchased 
after  City  Front  addition  to  tbe  west  of  Se- 
attle Boulevard  bad  been  vacated-  That 
part  of  City  Front  addition  to  the  east  of 
Seattle  Boulevard  was  adopted  the  plat 
of  Seattle  tide  lands,  and  therefore  became  a 
part  of  Seattle  tide  lands.  Respondents  are 
not  attempting  to  question  the  pints  by' 
which  th^  purchased  their  lots,  but  are 
maintaining,  and  have  a  right  to  maintain, 
thatth^  purchased  according  to 'the  plat  le- 
gally existing  at  tbe  time  of  the  purchase, 
and  that  prior  plats  bad  theretofore  been 
vacated. 

The  Judgment  of  the  lower  court  Is  right; 
and  Is  therefore  affirmed. 

BOOT,  PTJLLERTON,  HADLBT,  CROW, 
and  DUNBAR,  JJ.,  concur. 


(42  Wash.  484) 

ALLEN  V.  BAXTER  et  al. 

(Supreme  Court  of  Washington.  March  23, 

1900.) 

1.  Appeal— Record— Necessity  fob  Bili  or 
Exceptions  oe  Statement  of  Facts. 

The  Supreme  Court  will  not  review  ques- 
tions o£  fact  presented  to  the  lower  court,  where 
all  the  material  facts  presented  to  the  trial 
court  are  not  brought  up  by  bill  of  exceptions  or 
statement  of  facts  properly  certified  by  the  trial 
judge. 

[Ed.  Note. — For  esses  In  point  see  vtA.  8, 
Gent  Dig.  Appeal  and  Error,  f  2416.] 
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2.  Fleadino— I>EinTHBEB  — Modi  or  Objbo- 

TION  TO  PXX&DinS. 

ObJecUoDS  to  &  complaint  b7  a  receiver,  on 
the  ground  that  it  does  not  allefre  that  plaintiff 
was  the  duly  qualified  and  actios  receiver  at 
the  time  the  actioa  waa  twsan,  that  the  mere 
allegation  that  he  was  appomted  and  qusJified 
is  not  BufBcient,  and  that  the  complaint  fails 
to  show  in  what  case  or  coart  the  plaintiff  waa 
appointed  receiver,  are  not  such  as  can  be  raised 
by  demurrer  under  the  Code,  though  they  might 
have  been  raised  by  a  proper  motion, 
a.  RECEXVERB—AcTioNa— Pleading. 

A  complaint  by  a  receiver  need  not  anege 
that  the  receiver  has  leave  of  court  to  bring  uie 
action. 

[Ed.  Note. — For  cases  in  pointy  see  ToL  42, 
Cent.  Dig.  Receivers,  S  3G2LI 

4.  Saioe. 

The  complaint,  in  an  action  by  the  receiver 
of  a  corporation  to  have  a  claim  against  the 
corporation  d(>clared  a  general  claim,  and  a  levy 
of  attachment  sued  out  thereunder  dissolved 
on  the  ground  of  the  company's  insolvency,  was 
not  subject  to  general  demurrer,  on  the  ground 
that  it  did  not  all^e  that  defendants  knew  that 
the  corporation  was  insolvent  at  the  time  the 
attachment  was  sued  out,  but  such  knowledge 
would  be  presumed  as  against  the  general  &• 
morrer. 

Appeal  from  Superior  Court,  Snohomish 
County;  W.  W.  BIacl£,  Judga 

Action  by  Clay  Allen,  as  receiver  of  tbe  De 
Soto  Placer  Mining  Company,  against  Marlon 
B.  Baxter  and  another.  From  a  Judgment 
in  favor  of  plaintiff,  defendants  appeaL  Af- 
flnned. 

L  D.  HcCutcbeon,  for  appellants.  Byers  & 
Byers  and  Clay  Allen,  tor  respondent 

MOUNT,  C.  J-  This  action  was  brought  In 
Snobomlsb  countjr.  The  complaint,  omitting 
formal  parts.  Is  as  follows:  "(1)  That  the  De 
Soto  Placer  Mining  Company  Is  a  foreign 
corporation,  organized  under  the  laws  of  the 
state  of  WeBt  Virgioa,  and  authorized  to 
transact  business  In  the  state  of  Washington. 
(2)  That  during  all  the  times  hereinafter  men- 
tioned and  until  the  appointment  of  a  re- 
ceiver, the  said  corporation  was  maintaining 
an  office  In  the  city  of  Seattle,  King  countj-, 
Wash.,  where  service  could  be  had  upon  said 
corporation.  (3)  That  on  the  29th  day  of 
March,  1004,  the  Bald  Marlon  B.  Baxter  filed 
her  complaint  In  this  court  against  tbe  De 
Soto  Placer  Mining  Company  as  defendant, 
which  said  action  is  docketed  and  numbered 
as  No.  42,347,  wherein  she  sought  to  recover 
from  the  said  defendant  for  services  rendered 
the  sum  of  $3,000.  (4)  That  afterwards,  to 
wit  on  March  30,  1904,  a  writ  of  attachment 
against  tbe  certain  property  of  the  De  Soto 
Placer  Mining  Company  hereinafter  described 
was  sued  out,  issued  and  directed  to  the  said 
Frank  P.  Brewer,  sheriff  of  Snohomish  coun- 
ty, Wash.,  for  Berrlce;  that  the  said  Frank 
P.  Brewer,  as  sheriff  of  Snohomish  county, 
made  service  of  said  writ  of  attachment  by 
filing  tbe  same  with  the  auditor  of  said  coun- 
ty; that  tbe  said  De  Soto  Placer  Mining  Com- 
pany entered  its  appearance  by  general  denial 
In  said  action.  g»)  That  afterwards,  to  wit, 
on  tbe  30tli  day  of  October,  190^  Judgment 


was  rendered  in  favor  of  the  said  Marion 
B.  Baxter  and  against  said  De  Soto  Placer 
Minipg  Company  In  the  sum  of  93,000,  with 
Interest  <0)  That  on  the  20th  day  of  Octo- 
ber, 1904,  a  writ  of  execution  against  tbe 
property  hereinafter  described  was  issued  out 
of  tbis  court,  and  directed  to  the  said  Frank 
P.  Brewer,  as  sheriff  of  Snohomish  county, 
for  execution,  and  service  of  said  writ  was 
made  by  filing  the  same  with  tbe  auditor 
of  said  county.  (7)  That  on  the  23d  day  of 
July,  1904.  one  Artbnr  O.  Mather  was  r^u- 
larly  appointed  as  recelvra*  for  all  tbe  prop- 
erty and  assets  of  the  De  Soto  Placer  Mining 
Company,  in  an  action  wherein  one  Louis  L. 
Lang  was  plaintiff  and  the  De  Soto  Placer 
Mining  Company  defendant  (8)  That  after- 
wards, to  wit  on  the  day  of  November, 

1904,  the  said  Arthur  G.  Mather  was,  at  bis 
own  request,  removed  as  said  receiver,  and 
the  plaintiff  herein  was,  on  the  IGth  day  of 
November,  1904,  by  order  of  the  Hon.  Oeorge 
B.  Morris,  Jtidge  of  tbe  said  snperior  court 
of  King  county.  Wash.,  appointed  as  receiver 
of  the  property  and  assets  of  tbe  De  Soto 
Placer  Mining  Company.  (9)  That  tbe  said 
receiver  before  bringing  his  action  in  this 
court  has  filed  his  oath  and  been  regularly 
qualified  as  such  receiver.  (10)  That  at  tbe 
time  of  the  filing  of  the  suit  of  the  said 
Marion  B.  Baxter  against  the  De  Soto  Placer  " 
Mining  Company,  and  at  the  time  of  the  is- 
sue and  service  of  the  writ  of  attachment 
thereunder,  and  at  the  time  of  tbe  Issue  and 
service  of  tbe  writ  of  execution,  and  the  Judg- 
ment obtained  in  said  suit  the  De  Soto  Placer 
Mining  Company  was  wholly  Insolvent  (11) 
That  prior  to  all  the  dates  hereinbefore  men- 
tioned, to  wit  on  or  about  the  month  of  No- 
vember, In  the  year  1903,  practically  all  of 
tbe  real  estate  and  personal  property  of  tbe 
said  company  bad  been  conveyed,  transferred, 
and  leased  to  the  said  company.  (12)  That 
the  debts  and  liabilities  due  from  said  com- 
pany to  Its  creditors,  at  the  time  of  the  filing 
of  tbe  said  Marlon  B.  Baxter's  complaint,  ag- 
gregated approximately  the  snm  of  $90,000, 
and  the  property  and  assets  at  that  time  be- 
longing to  tbe  said  company  did  not  exceed 
in  value,  and  does  not  now  exceed  In  value, 
the  sum  of  $10,000.  Including  the  property 
hereinafter  described.  [Then  follows  a  long 
list  of  real  property  and  mining  claims  lo- 
cated In  Snohomish  county.  Wash.]  fl3).  That 
tbe  said  Frank  P.  Brewer,  as  sherlfT  of  Sno- " 
faomlsh  county,  is  authorized  to  sell  the  prop- 
erty hereinbefore  described  In  said  writ  of  at- 
tachment Tinder  said  execution.  (14)  That 
there  Is  Jittle  or  no  property  of  said  company 
available  to  paythedebts  due  the  creditors  of 
the  company;  that  said  Marlon  B.  Baxter 
and  the  other  defendant  herein,  should  sale 
be  made  of  the  property  hereinbefore  describ- 
ed and  proceeds  thereof  appropriated,  the 
said  Marlon  B.  Baxter  will  receive  approx- 
imately the  full  amount  of  her  claim  against 
the  said  company,  wfallethe  other  creditors  here- 
in Till  take  nothlDs:  Wherefore  the  plaiatur 
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prays  that  tbe  claim  of  said  Miurloa  B.  Bax- 
ter be  declared  a  general  dalm  against  said 
corporation;  that  tbe  levy  under  tbe  writ  of 
attacbment  and  tbe  levy  of  the  writ  of  execu- 
tion Bned  out  by  these  defoidants  be  dissolved 
and  set  aside;  tbattbe  property  herein  be  glv- 
.  en  Into  tbe  .control  of  tbe  recetvo?  as  an  asset 
of  said  corporation."  Tbe  defendants  ap- 
peared In  the  action  and  filed  a  general  de- 
murrer to  the  complaint,  upon  the  ground 
that  It  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  At  the  same  time,  tbe 
deftmdant  demanded  a  change  of  venue  to 
King  county,  upon  the  ground  that  the  princi- 
pal defendant  resided  In  King  county,  and 
that  all  of  tbe  defendants'  wltnessee  resided 
In  King  county.  This  motion  was  beard  and 
denied  on  January  81,  1900.  Thereafter  the 
demurrer  was  beard  and  on  June  22,  1905, 
was  overruled.  Defendants  elected  to  stand 
on  their  danurrer,  and  a  Judgment  was  enter- 
ed as  prayed  for  in  the  complaint  Tbe  de- 
fendants appeal,  alleging  (1)  that  the  court 
erred  In  denying  the  demand  for  a  change  of 
the  place  of  trial;  <2)  In  overruling  the  de- 
murrer. 

No  statement  of  facts  or  bill  of  exceptions 
Is  brought  here  under  certificate  of  tbe  trial 
Judge.  Several  affidavits  for  and  against  the 
demand  fbr  a  change  of  the  place  of  trial  are 
*  embodied  in  the  transcript,  which  is  certi- 
fied by  the  clerk  as  being  "a  full,  true  and 
correct  copy  of  so  much  of  the  records  and 
Blea  as  the  appellant  deans  material  to  a 
review  of  the  matters  embraced  In  tills  ap- 
peal." Respondent  moves  to  strike  all  these 
affidavits,  for  the  reason  tiiat  they  have  not 
been  Incorporated  in  the  record  by  a  state- 
ment of  facte  or  bill  of  exceptions.  This  mo- 
tion must  be  snstelned.  We  have  often  and 
uniformly  held  that  we  will  not  review  ques- 
tions of  fact  presented  to  tbe  lower  court, 
anIesB  all  the  material  facte  presented  to  the 
trial  are  brought  here  by  bill  of  exeoptlona  or 
Btetement  of  facte  properly  certified  by  tbe 
trial  Ju^e.  Stete  v.  Humaaon,  6  Wash. 
489,  32  Pac.  Ill;  Clay, v.  Selah  Valley  Irri- 
gation Ca,  14  Wash.  643,  46  Pac.  141;  Jacob- 
son  T.  Lunn,  16  Wash.  487,  48  Pac.  237; 
Chevalier  v.  Wilson,  30  Wash.  227,  70  Pac. 
487:  Soder  v.  Adams  Hardware  Co..  38  Wash. 
607.  80  Pac.  775. 

Appellant  argues  that  tbe  complaint  is  not 
sufficient,  because  it  does  not  all^  that  tht 
respondent  was  the  duly  qualified  and  acting 
receiver  at  the  time  the  action  was  begun; 
that  tiie  mere  allegatitm  tbat  he  was  appoint- 
ed and  qualified  is  not  sufficient;  that  the 
complaint  fails  to  show  In  what  case  or  court 
tbe  respondent  was  appointed  receiver.  It  is 
sufficient  to  say  of  these  objections  that  they 
are  not  such  as  can  be  raised  by  demurrer 
under  our  Code  practice.  Th^  might  have 
been  raised  a  proper  motion,  but  not  by 
demurrer.  In  Isaacs  v.  Holland,  4  Wash. 
54,  29  Pac.  976,  this  court,  quoting  from  an 
earlier  territorial  case,  said:  "A  suitor  Is 
no  longer  to  be  turned  out  of  court;  If  by 


making  all  reasonable  tntendmrats  In  his 
favor  enough  can  be  seized  hold  of  In  his 
pleadings  to  show  that  be  has  rigbte  which 
ought  to  be  ^forced.  He  may  be  required  on 
motion  to  conform  his  stetemoit  to  the  rules 
of  good  pleading,  and,  if  he  refuse,  may  be 
turned  out  of  court;  but,  as  against  a  demur- 
rer, tbe  office  ot  which  Is  to  raise  a  substan* 
tial  issue  on  tbe  law  of  the  case,  and  not  on 
tbe  law  of  practice  and  pleading,  evidoi- 
tiary  facts,  and  even  Inferences  from  aver- 
ments  amounting  to  mere  conclusions  of  lav 
will  be  considered  in  Ms  favor. 

Appellante  contend  further  that  the  com- 
plaint is  Insufficient,  because  It  does  not 
show  that  tbe  receiver  has  obtelned  leave  of 
court  to  bring  the  action.  This  court  held 
otherwise  In  Hardin  v.  Sweeney,  14  Wash. 
129,  44  Pac.  188,  and  Compton  v.  Schwabacber 
Bros.,  15  Wash.  306,  46  Fac.  338.  Appellante 
also  contend  that  the  complaint  Is  Insufficient, 
because  It  contains  no  allegation  that  tbe 
appellante  knew  tiiat  tbe  corporation  w^as  In- 
solvent at  the  time  tbe  attedmient  was  sued 
out.  We  think  this  is  not  necessary.  If,  as 
a  matter  of  fact,  the  corporation  was  insol- 
vent at  the  time  of  the  levy  of  the  writ,  the 
funds  of  the  corporation  were  trust  funds  for 
the  benefit  of  the  creditors  thereof.  Compton 
V.  Sebwabacber  Bros.,  supra;  Washington 
Liquor  Co.  v.  Alladlo  Cafe  Co.,  28  Wash.  176. 
68  Pac.  444;  Stete  ex  rel.  v.  Superior  Court, 
86  Wash.  93,  78  Pac.  461.  Afl  against  a  gen- 
eral demurrer.  It  will  be  presumed  that  ap- 
pellante bad  knowledge  of  the  fact 

The  court  properly  overruled  the  demurrer, 
and  the  Judgment  Is  therefore  affirmed. 

BOOT.  DUNBAR,  CROW,  PDIiLBBTON, 
and  HADLE1T»  33.,  concur. 


(42  Wash.  «!) 
ARTHUR  V.  WASHINGTON  WATER 
POWER  CO. 

(Supreme  Court  of  WaRbiDgtoo.  March  23, 
1906.) 

1.  Costs  —  Payment  —  Stat  or  SuBSEquEUT 

Action  until  Payment— Obdeb— Effect. 
An  action  was  voluntarily  dismissed  and 
plaintiff  instituted  a  second  suit  against  the 
same  defendant  {ovolving  tlie  same  matter.  De- 
fendant moved  for  an  order  requirioff  tbe  pay- 
ment of  the  costs  of  the  first  action  aa  a  condition 
precedent  to  the  prosecution  of  the  second.  The 
order  made  stated  that  the  motion  was  granted, 
and  added  that  the  proceedings  should  be  stayed 
until  tbe  costs  were  paid.  Held,  that  tbe  order 
was  in  effect  one,  requiring  the  payment  of  the 
costs  before  plaintiff  could  prosecute  the  second 
action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Costs,  g|  1048-10^.] 

2.  Same— Tme  Within  Which  to  Pay  Costs. 

An  order  requiring  plaintiff  to  pay  the  "tosta 
of  a  prior  action  before  he  could  prosecute  a 
second  action,  which  did  not  fix  the  time  within 
which  payment  should  be  made,  at  least  required  ' 
plaintiff  to  pay  the  costo  within  a  reasoable  time 
if  he  desired  to  prosecute  the  second  action. 

3.  Dismissal  and  Nonsuit— Gkoundb— Fail - 
UBE  to  Prosecute. 

A  complaint  and  summons  were  served  in 
July,  1902.  In  the  same  month  defendant  filed 
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a  motion  requiring  plaintiff  to  pay  the  costs  in 
a  prior  tmit  involving  the  same  matter.  In 
March.  1905,  defendant  caused  the  motion  to 
be  noted  for  bearing,  and  the  court  sustained 
it  and  ordered  that  the  proceedings  should 
be  stayed  until  the  costs  were  paid.  Subse- 
qoentlj  defendant  moved  for  the  dismisnal  of 
the  action  for  failure  to  prosecute.  It  was  not 
shown  that  plaintiff  could  not  have  paid  the 
costs,  or  that  the  time  between  the  order  to 
pay  costs  and  the  motion  to  dismiss  was  insuffi- 
cient. Held,  that  the  conrt  in  the  exercise  of  its 
discretion  properly  dismissed  the  action  for 
failure  to  prosecute. 

Appeal  from  Snperlor  Court;  Spokane 
CouDty ;  Wm.  A.  Huneke,  Judge. 

Action  l>7  J.  W.  Arthur  aKalust  the  Wash- 
ington Water  Power  Company.  From  a 
Ju^ment  dlsmlaslng  the  action  for  failure 
to  prosecute,  plaintiff  appeals.  Affirmed. 

C.  S.  Toorhces  and  Reese  II.  Voorhees,  for 
appellant   H.  M.  Stephens,  for  respondent 

HADLET,  J.  This  appeal  is  from  a  Judg- 
ment dismissing  the  action  for  failure  to  dil- 
igently prosecute  It  The  complaint  and 
summons  were  serred  upon  the  de^dant  on 
July  Sr  1902.  On  the  25th  day  of  the  same 
month  certain  motions  were  served  and  filed 
by  the  defendant,  among  which  was  a  motion 
toT  an  order  requiring  the  plaintiff  to  pay 
the  costs  of  an  action  theretofore  Instituted 
by  the  plaintiff  against  the  defendant,  such 
payment  to  be  required  as  a  condition  pre- 
cedent to  the  prosecution  of  this  action.  The 
motion  stated  that  the  former  action  was  for 
the  same  cause  as  that  set  forth  In  this  com- 
plaint. The  motion  was  supported  by  afii- 
davit  which  stated  that  the  former  action 
was  voluntarily  dismissed  by  the  plaintiff, 
and  that  costs  were  taxed  In  favor  of  the  de- 
fendant, against  the  plaintiff,  in  the  sum  of 
$73,  no  part  of  which  had  been  paid.  The 
action  remained  In  that  condition  from  July, 
1902.  until  March  1,  1906,  wh«i  the  defend- 
ant can«ted  the  motion  to  be  noted  for  hear- 
ing on  March  4th.  On  the  last-named  date, 
after  a  hearing,  the  court  entered  an  order 
sustaining  the  motion,  and  also  ordering  that 
further  proceedings 'In  behalf  of  plaintiff  be 
stayed  untU  be  should  pay  said  Judgment 
f<u:  costs.  Following  the  above  order,  the 
defendant  moved  the  court  ft»r  an  order  dis- 
missing the  cause,  for  the  reason  that  the 
plaintiff  had  failed  to  diligently  prosecute  the 
action.  The  motion  was  supported  by  affi- 
davit reviewing  the  history  of  the  cause  as 
above  set  forth,  and  stating  that  the  said 
Judgment  for  costs,  and  no  part  thereof,  had 
been  paid.  On  the  18th  day  of  March,  after 
a  beflring  of  the  motion,  It  was  granted,  and 
Judgment  entered  dismissing  the  action.  The 
plaintiff  has  appealed. 

It  is  first  assigned  that  the  court  erred  In 
causing  the  order  to  be  entered  staying  pro- 
ceedings until  the  costs  of  the  former  action 
Should  be  paid,  In  the  absence  of  an  order 
requiring  the  payment  of  such  costs.  The 
motion  upon  which  the  order  was  based  ask- 
ed for  an  order  requiring  the  payment  of  the 
eosts  as  a  cmdition  precedent  to  the  prosecu- 


tion of  the  second  action.  The  order  stated 
that  the  motion  was  granted,  and  It  also  add- 
ed that  proceedings  should  be  stayed  until 
the  costs  were  paid.  The  order  was,  there- 
fore, in  effect,  one  requiring  the  payment  of 
the  costs.  It  1b  true  no  time  was  fixed  with- 
in which  payment  should  be  made,  but  the 
motion  to  require  the  payment  had  been 
pending  in  the  cause  for  more  than  2*^ 
years,  and  the  order  could  have  been  no  sur- 
prise to  appellant  In  view  of  the  deoielons 
of  this  court  In  similar  cases.  Schwede  v. 
Herarieh,  29  Wash.  124,  69  Pae.  643;  Plumley 
V.  Simpson,  31  Wash.  147,  71  Pac.  710. 

If,  therefore,  appellant  could  not  pay  the 
costs  at  once,  he  was  at  least  under  obliga- 
tions to  pay  within  a  reasonable  time  If  he 
desired  to  further  prosecute  the  second  ac- 
tion. He  assigns  as  error  that  on  the  four- 
teenth day  after  the  order  staying  proceed- 
ings the  court  dismissed  the  action  for  want 
of  diligent  prosecution.  The  record  does  not 
disclose  that  any  showing  was  made  to  the 
court  that  appellant  could  not  have  paid  the 
costs  or  that  for  any  reason  the  time  that 
had  elapsed  was  Insufficient  The  motion 
to  dismiss  also  reached  to  failure  in  all  mat- 
ters of  diligence  to  prosecute,  and  not  alone 
to  failure  to  pay  the  costs.  The  court  was 
advised  that  this,  a  second  action,  had  been 
pending  for  more  than  2^  years,  and  that  ap- 
pellant had  of  his  own  Initiative  taken  no 
steps  within  all  that  time  to  forward  the  pros- 
ecution of  the  case.  Such  facts  were  proper 
to  consider  In  connection  with  the  failure 
to  pay  costs,  and  upon  all  the  facts  taken  to- 
gether we  think  the  court  was  Justified  In 
dismissing  the  action.  While  It  is  true  the 
respondent  could  have  taken  steps  to  forward 
the  action,  yet  the  suit  having  been  brought 
by  appellant,  the  duty  was  particularly  uimn 
him  to  see  that  diligence  was  exercised.  In 
Langford  v.  Murphey,  30  Wash.  499,  70  Pac. 
1112,  we  said :  "Nor  do  we  think  that  the 
fact  that  the  statute  permits  the  defendant 
to  bring  a  case  on  to  heaclug  deprives  the 
court  of  Its  unquestioned  common-law,  If 
not  inherent,  power  to  clear  Its  dockets  of 
abandoned  or  stale  actions."  See,  also.  First 
National  Bank,  etc.,  v.  Hunt  (Wash.)  82  Pac. 
2So,  We  shall,  therefore,  not  interfere  with 
the  discretion  of  the  trial  court  in  dismissing 
the  action  under  all  the  circumstances. 

The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON,  CROW, 
ROOT,  and  DUNBAR,  JJ.,  concur. 


(42  Wash.  439) 

STATE  ex  tel.  SMITH  v.  ROSS,  Public 
Lands  Com'r. 

(Supreme  Court  of  "■'•«bington.   March  24, 
1900.) 

1.  Man  DAMDS— Scope  ov  Uklief— Reueoy  by 

API'EAL. 

Laws  1901.  p.  98.  c.  02.  %  1,  authorizinR  an 
appeal  from  orders  or  deoisionR  of  the  board  of 
state  land  ocMnmissionerti,  does  not  authorin 
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sucb  an  appeal  from  an  order  of  the  commis- 
tsiontr  of  public  lands  canceling  a  lease  of  tide 
lands,  and  therefore  did  not  deprive  the  lessee 
of  the  right  to  maintain  mandamns  to  compel 
the  reinstatement  of  the  lease. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Mandamus,  {  9.] 

2.  Public  I^kds  — Lands  or  State  — Tids 

Lands  —  Leases  —  Fobfeitdbe  —  Notice  — 

SERVICE 

Batlinger's  Ann.  Codes  &  St  S  2155.  re- 
quiring the  commissioner  of  public  lands  to  keep 
a  full  and  complete  record  of  all  leases  thereof, 
and  on  the  first  of  each  and  every  month  to 
cause  notice  of  delinquency  to  be  Berved  on 
lessees  of  such  lands,  etc,  having  been  construed 
for  more  than  ten  years  not  to  require  personal 
service  of  such  notice,  in  order  to  authorize 
a  forfeiture  the  service  of  a  delinquency  notice 
thereunder  by  mail  constituted  a  sufficient  com- 
pliance with  such  provision. 
S.  Sams— FoBmrcBE. 

Ballinger's  Ann.  Codes  &  8t  {  2355,  re- 
quires the  commissioner  of  public  lands  to 
cause  notice  to  be  served  on  lessees  of  public 
lands,  who  may  become  delinquent  on  annual 
payment  within  BO  days,  and  therefore  subject 
to  forfeiture,  and  that  he  shall  forthwith,  if 
no  response  be  had,  declare  a  forfeiture  of  the 
lease.  Seld  that,  where  aucb  a  notice  attempted 
to  be  served  on  the  lessee  by  mail  was  not  re- 
ceived by  her,  but  was  returned  to  the  state 
land  commissioner,  and  the  amount  of  rent  due 
was  tendered  before  the  expiration  of  flO  days 
from  the  date  of  the  service  of  a  second  notice, 
the  commissioner  had  no  power  to  cancel  the 
lease. 

Mandamus  by  the  state,  on  relation  of  Mar- 
guerite H.  Smith,  against  E.  W.  Ross,  as  com- 
missioner of  state  public  lands.    Writ  granted. 

Harold  Preston  and  E.  H.  Gule,  for  plain- 
tiff.  A.  J.  Falknor,  for  defendant. 

CROW,  J.  This  Is  an  original  application 
made  to  this  court  for  a  writ  of  mandamus  to 
compel  the  defendant,  as  state  land  commis- 
sioner, to  reinstate  a  certain  lease  of  tide  lands 
and  accept  the  rent  due  thereon.  The  relator 
alleges  that  on  November  1,  1899,  the  state 
of  Waslilngton,  by  and  through  Its  then  duly 
qualiSed  and  acting  commissioner  of  public 
lands,  executed  and  delivered  to  one  V.  Hugo 
Smith,  the  husband  of  relator,  lease  No.  311 
for  the  period  of  30  years  for  certain  tide 
lands  of  the  first  class  in  Seattle,  King  coun- 
ty. Wash. ;  that  on  November  1,  1899,  said  V. 
Hugo  Smith  paid  the  sum  of  $24  rent  on  said 
lease  for  first  year  of  the  term  thereof,  and 
paid  the  further  sum  of  $24  each  year  in  ad- 
vance for  the  years  commencing  November  ]. 
1900,  November  1,  1901,  November,  1,  1902, 
November  1,  1903;  that  on  the  10th  day  of 
February,  1903,  said  V.  Hugo  Smith  assigned 
eald  lease  to  the  relator;  that  said  assign- 
ment was  approved  by  the  commissioner  of 
public  lands,  and  that  the  relator  Is  now  the 
owner  of  said  lease  as  ber  separate  prop- 
erty ;  that  the  relator  believed  the  rent  due 
on  November  1,  1904,  had  been  paid ;  that  no 
notice  as  required  by  law  was  ever  served 
upon  her  notifying  her  that  said  rent  was 
due  or  would  become  delinquent,  or  that  said 
lease  would  be  forfeited  for  nonpayment,  nor 
was  any  notice  sent  to  the  relator  until  No- 
vember 10, 1905,  wtien  tbe  defendant  mailed  a 


statemefit  to  the  relator  that  rent  was  due  for 

the  years  beginning  November  1,  1904,  and 
November  1,  1905 ;  that  said  notice  was  re- 
ceived by  the  relator  on  November  15,  1905, 
wbo  immediately  caused  said  V.  Hugo  Smitb 
to  pay  the  defendant,  as  such  commissioner, 
on  November  17,  1905,  tlie  rent  for  said  two 
years,  amounting  to  $48,  which  said  commis- 
sioner received;  that  on  or  about  November 
24, 1905.  tbe  relator  for  tbe  first  time  learned 
said  lease  was  marked  canceled  under  date 
of  November  9, 1905,  on  .the  records  of  defend- 
ant's office ;  that  at  all  times  the  relator  has 
been  acting  in  good  faith,  and  that,  if  tbe 
rent  due  on  November  1,  1904,  was  not  paid 
until  November  17, 1905,  It  was  through  inad- 
vertence and  for  want  of  the  notice  required 
by  law;  that  on  December  6,  1905,  the  de- 
fendant attempted  to  return  said  rental, 
which  the  relator  refused  to  receive ;  tliat  on 
December  8,  1905,  tbe  relator  demanded  that 
said  lease  be  reinstated,  but  that  defendant 
then  refused,  and  still  refuses,  to  reinstate 
tbe  same.  The  defendant,  E.  W.  Ross,  suc- 
cessor of  said  S.  A.  Callvert,  and  the  present 
commissioner  of  public  lands,  has  demurred 
to  said  affidavit,  and  has  also  filed  an  an- 
swer, Inwhichbeall^estbat  on  November  16, 
1904,  there  was  mailed  to  said  lessee  by  the 
defendant's  predecessor  In  office  a  notice  that 
$24  rent  had  become  due  on  said  lease  on 
November  1,  1904,  and  that,  if  tbe  same  was 
not  paid  within  60  days  after  due,  said  lease 
would  be  canceled;  tbat  said  notice  was  In- 
closed In  an  envelope,  postage  prepaid,  ad- 
dressed to  Marguerite  H.  Smith.  Colonial 
Block,  Seattle,  Wash.,  care  of  V.  H.  Smith, 
and  was  deposited  in  tbe  United  States  post 
office  at  Olympla,  Wash. ;  that  on  or  about 
said  date  said  Marguerite  H.  Smitb  left  tbe 
city  of  Seattle  to  visit  the  St  Louis  exposi- 
tion, leaving  Instructions  for  her  mall  to  be 
forwarded  to  the  Inside  Inn  at  St  Louis,  Mo. ; 
tbat  said  letter  was  so  forwarded;  that  she 
failed  to  call  for  tbe  same  at  tbe  inn;  tbat 
said  letter  was  returned  unopened  to  said  S. 
A.  Callvert,  land  commissioner,  and  was  filed 
away  and  preserved  In  the  records  of  his  of- 
fice; tbat  afterwards,  and  while  defendant 
was  preparing  his  answer  herein,  an  Investi- 
gation of  the  files  of  bis  office  disclosed  tbat 
said  letter  containing  said  notice  had  been 
returned,  and  said  original  notice  and  en- 
velope are  attached  to  the  answer  herein; 
that  said  notice  of  November  10,  1905,  men- 
tioned in  the  aflidavit  as  having  been  sent  out 
by  defendant,  was  sent  through  inadvertence 
and  without  authority,  by  a  clerk  In  defend- 
ant's office,  and  after  the  cancellation  of  said 
lease  had  actually  been  ordered;  that  prior 
thereto,  about  November  1,  1905,  defendant 
had  directed  the  clerks  In  bis  office  to  pre- 
pare a  list  of  all  tide  land  leases  upon  which 
rentals  were  then  due  and  unpaid ;  that  about 
November  7.  1005,  said  list  was  completed  and 
included  said  lease  No.  811,  showing  two 
years'  rent  past  due;  tliat  on  tbe  morning  of 
November  9,  1905,  and  not  at  anr  other  tlnw. 
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tbp  defmdant,  as  comnitssloDer  of  public 
iands,  entered  upoD  said  list  In  his  own  band- 
wTltlug  the  wtwds,  "Ordered  canceled,  Novem- 
ber 9th,  1905,  B.  W.  Rosa,  Com." ;  that  there- 
alter  defendant,  as  such  commissioner,  ex- 
ecuted and  entered  In  the  records  of  his  of- 
fice an  additional  formal  otder  canceling  said 
lease  and  many  other  leases ;  that  afterwards, 
daring  the  absence  of  the  defendRDt  from  the 
dty  of  Olympla,  said  V.  Hugo  Smith,  on  or 
about  November  17, 1905,  appeared  at  defend- 
ant's ofllce  and  tendered  $104  in  attempted 
payment  of  rental  on  certain  tide  land  leases 
includlnir  said  lease  No.  811 :  that  said  money 
was  notrecelredbydefendsnfa  clerks  in  pny- 
mmt  of  rental,  nor  was  the  retention  thereof 
so  considered,  as  said  lease  bad  been  can- 
celed, but  said  money  was  held  awaiting  the 
defendant's  return  and  bis  order  as  to  its  dis- 
position; that  on  December  0,  1905,  defend- 
ant promptly  addressed  a  letter  to  said  T. 
Hngo  Smith,  and,  inclosing  a  draft  for  $104, 
returned  said  deposit  and  uotlQed  him  of  the 
cancellation  of  said  lease;  that  said  Smith 
returned  said  draft,  which  Is  now  In  the  de- 
fendant's possession,  but  is  not  held  for  pay- 
ment of  rentals. 

By  bis  demurrer  the  defendant  contends 
this  court  has  no  Jurisdiction  of  this  pro- 
ceeding, ae  tbe  relator  has  a  remedy  by  ap- 
pealing to  the  superior  court  from  the  decl- 
rion  or  action  of  the  commissioner  of  public 
lands,  citing  section  1,  c.  62,  p.  98,  Laws  1901. 
Said  section  provides  tor  an  appeal  from  or- 
doa  or  declsl<ms  of  tbe  board  of  state  land 
commlsslonera,  but  makes  no  reference  to 
orders  made  by  the  commissioner  of  public 
lan^  The  defendant  contends  that,  In  draw- 
ing tbis  appeal  act  of  1901,  the  li^tslature 
must  have  inadvertently  overlooked  tbe  fact 
that  in  some  instances  actions  therein  con- 
templated are  taken  by  the  commissioner  of 
public  lands  alone,  instead  of  the  board; 
that  It  must  have  intended  to  allow  an  appeal 
to  any  one  who  was  an  applicant  for  a  lease 
or  who  was  aggrieved  by  any  action  upon  his 
lease ;  and  that,  unless  the  statute  be  so  con- 
strued as  to  give  tbe  right  of  appeal  In  such 
mattws  whether  the  board  or  the  commis- 
sioner made  the  order,  tbe  statute  Itself 
would  become  meaningless,  and  not  as  broad 
as  the  L^slature  intended.  We  do  not  think 
this  contention  can  be  snstalncd.  At  the 
time  the  act  of  1901  was  passed,  section 
2149-2155.  BalUnger's  Ann.  Codes  &  St,  pro- 
vided for  the  leasing  of  lands  and  the  for^ 
felture  of  leases  by  tbe  commissioner  of 
jniblic  lands,  and  section  2180,  Ballingpr's 
Ann.  Codes  &  St,  provided  that  tide  and 
shore  lands  might  be  leased  in  the  same  man- 
ner. The  Legislature,  when  providing  for  an 
appeal  by  the  act  of  1901,  must  be  presumed 
to  bave  known  that  the  commissioner  of 
public  lands  bad  authority  to  make  and  for- 
feit leases.  If  It  hitended  to  provide  for  an 
appeal  trom  his  order  or  decision.  It  would 
certainly  have  so  stated.  For  us  to  hold 
wasih  a  right  of  appeal  to  have  been  givai. 


would  be  Judicial  legislation,  as  we  would, 
without  authority  or  necessity,  be  reading 
into  tbe  act  words  which  were  not  placed 
there  or  Intended  by  the  Legislature.  The 
relator  having  no  right  of  appeal,  this  court 
has  Jurisdiction,  as  mandamus  will  lie  to  com- 
pel the  commissioner  of  public  lands  to  re- 
Instate  a  lease  and  accept  rent  State  ex  rel. 
Bussell  V.  Callvert,  33  Wash.  380.  74  Pac.  6*3. 

The  relator,  citing  section  2155,  Bnlllnger's 
Ann.  Codes  4;  St,  contends:  (1)  That,  be- 
fore ft  lease  can  be  forfeited,  notice  of  delin- 
quency must  be  personally  served  upon  a 
lessee,  and  that  said  notice  cannot  be  served 
by  mall;  (2)  that  no  notice  of  default  of  the 
rent  due  November  1,  1004,  having  been 
served  upon  the  relator  either  personally  or 
by  mall,  the  defendant  had  no  authority  to 
cancel  ber  lease.  Section  2155.  BalUnger's 
Ann.  Codes  &  St,  reads  as  follows:  "The 
commissioner  of  public  lands  shall  keep  a 
full  and  complete  record  of  all  leases  so 
issued  and  payments  made  thereon,  and  oa 
tbe  first  ot  each  and  every  month  tbe  com- 
mlsMoner  of  pubic  lands  shall  cause  notice 
to  be  served  on  lessees  of  public  lands  who 
may  bectune  delinquent  on  annual  payment 
within  idxty  days,  and  therefore  subject  to 
forfeiture,  and.  tbe  eommlsirioner  ^11  forth- 
with, If  no  response  be  had,  declare  a  forfeit- 
ure  of  tbe  leas^  and  may  eject  tbe  lessee 
therefrom.**  This  section  la  somewhat  am- 
biguous, and  its  constmction  is  not  without 
difficulty;  but,  after  careful  consideration, 
we  have  concluded  that  it  Imposes  a  duty 
upon  the  oonimisBlona-  of  public  lands  to 
make  an  ezamlnatlm  of  the  record  of 
leases  in  bis  office  on  the  first  of  each  month 
for  the  purpose  of  ascertaining  all  leases 
upon  which  annual  Inatalhnents  of  rent  will 
become  due  witbin  the  next  succeeding  60 
days,  and  to  immediately  give  written  notice 
thereof  to  the  holders  of  all  such  leases. 
According  to  tbls  construction  it  would  be 
bis  doty  to  give  Bueb  notice  before  any  de- 
fault could  occur,  and  without  regard  to  the 
probability  or  improbability  that  one  might 
or  might  not  occur.  This  being  tme,  we  can- 
not hold  that  BUdi  notices  must  be  served 
personally.  The  ofiBce  of  the  state  land  com- 
missioner Is  one  of  the  most  important  de- 
iKtrtments  of  the  state  government,  and  It 
Is  commoa  knowled^  that  it  has  issued 
tbotisands  of  leases  for  various  classes  of 
state  lands.  To  hold  that  the  L^islature 
Intended  to  impose  upon  the  land  cmnmis- 
sioner  the  burdensome  duty  of  causing  a 
written  notice  to  be  personally  served  upim 
eiudi  and  every  lessee  at  least  once  a  year 
would  be  unreasonable.  We  think  the  notice 
mentioned  Is  intended  to  be  in  tbe  nature  of 
a  reminder  to  tbe  leraee,  calling  his  attentl<m 
to  tbe  installment  of  rent  about  to  mature, 
and  the  liability  of  his  lease  to  forfdtnre,  so 
tbat  no  default  may  occur,  and  that  no  otJier 
notice  Is  required  as  a  condition  precedent 
to  such  forfeiture  in  the  event  of  nonpay- 
ment of  the  rent  within  the  time  conteuiplat 
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«d  by-  the  statute  and  fixed  by  the  lease. 
Ordinarily,  where  a  statute  requires  the  giv- 
ing of  notice,  and  there  is  nothing  in  the 
context  of  the  law  or  In  the  drcumstances 
of  the  case  to  show  that  any  other  notice  waa 
Intended,  tiie  courts  hold  that  personal  no- 
tice must  be  given. '  21  Am.  &  Hng.  Ency.  of 
Z^aw,  p.  583;  Wade  on  the  Law  of  Notice 
<2d  Ed.)  1 1331.  We  think,  however,  that  the 
peculiar  ^racter  of  this  statute,  its  con- 
text. Its  use  of  the  word  "respomse,"  and  uU 
tiie  drcmnstancea  show  It  not  to  have  been  the 
intention  of  the  Legislature  to  require  per- 
sonal  service  on  all  of  theae  leasees,  whether 
in  default  or  not  It  loferentlally  appears, 
both  from  the  affidavit  of  the  relator  and 
the  answer  of  the  defendant,  and  In  tact 
.may  be  taken  as  conceded,  that  for  years 
the  universal  practice  of  the  commissioners 
of  public  lands  has  been  to  serve  these  notices 
by  mail.  It  Is  common  knowledge  that  this 
custom  has  prevailed  ever  since  said  section 
was  originally  enacts.  In  1895  (Sess.  Laws 
1805,  p.  546,  c.  178).  It  was  amended  and 
re-enacted,  without  any  substantial  change 
m  the  matter  of  notice  In  1897  (Sess.  Laws 
1807,  p.  2i4v  c  89).  Sutherland,  In  the  second 
edition  of  his  woi^  on-  Statutory  Construc- 
tion, at  section  474,  says:  "The  practical 
construction  given  to  a  doubtful  statute  by 
the  department  or  officers  whose  duty  it  la 
to  carry  it  into  execution  is  entitled  to  great 
weight,  and  will  not  be  disregarded  or  over- 
turned, except  for  cedent  reasons,  and  unless 
it  Is  clear  that  such  construction  Is  erron- 
eous. Bays  the  Supreme  Court  of  Oregon: 
'In  all  cases  where  those  persons  whose  duty 
It  Is  to  execute  a  law  have  uniformly  given 
It  a  particular  construction,  and  that  con- 
BtructI(Hi  has  been  acquiesced  in  and  acted 
upon  for  a  long  time,  it  Is  a  contemporary 
exposition  of  the  statute,  which  always  com- 
mands the  attention  of  the  courts,  and  will 
be  followed,  unless  it  clearly  and  manifestly 
appears  to  be  wrong.'  The  Legislature  is 
presumed  to  be  cognizant  of  such  construc- 
tion, and  after  long  continuance,  without 
any  legislation  evincing  its  dissent,  courts 
will  consider  themselves  warranted  In  adopt- 
ing that  construction.  And,  where  the  stat- 
ute Is  re-enacted  without  change,  the  pre- 
sumption is  strong  that  the  L^Islature  In- 
tended It  to  bear  the  same  construction  that 
had  previously  been  given  It."  We  thlnlc 
service  of  notice  by  mail  is  a  sufficient  com- 
pliance with  said  section,  for  the  further 
reason  that,  where  It  has  been  addressed  to 
the  lessee  In  a  sealed  envelope,  postage  pre- 
paid, with  a  return  direction,  and  has  been 
deposited  In  the  United  States  post  office 
and  not  returned  to  the  sender,  a  strong 
presumption  arises  that  it  actually  reached 
the  person  to  whom  It  was  addressed  and 
gave  the  notice  Intended.  The  relator's 
lease  contains  the  following  stipulation: 
"The  payment  of  the  above-mentioned  an- 
nual rent  to  the  commissioner  of  public  lands 
of  the  state  of  Washington  yearly  in  advance 


'  Is  of  the  essence  of  this  contract^  and  the 
same  shall  be,  and  Is,  a  condltl(AL  precedent 
to  the  execution  and  contlnnance  of  this 
lease  or  any  rii^ta  tberennder.  and.  If  said 
annual  rent  shall  not  be  paid  wltliln  sixty 
days  from  the  date  due  upon  notice  served 
by  the  commissioner  of  public  lands,  this 
lease  shall  be  null  and  void."  It  will  be  no- 
ticed that,  under  the  ^vtolons  of  section 
2154,  Balllnger'B  Ann.  Codes  &  St,  all  leases 
are  to  be  drawn  on  a  fbrm  prescribed  the 
attorney  general.  The  form  of  tl^  lease, 
the  uniform  practice  of  the  land  cmnmis- 
Bioner*s  office,  the  universal  acquiescence  im 
the  part  of  tbe  lessees  all  over  the  state,  and 
the  above  history  of  legislation,  all  appear 
consistent  with  our  interpretation  of  said 
section  2155,  Ballinger's  Ann.  Codes  &  St 
We  therefore  bold  that  the  notice  mentioned 
therein  may  be  served  by  mail,  and  that, 
under  the  provisions  of  said  section,  and  tbe 
terms  of  the  lease,  if  the  annual  rent  be  not 
paid  after  the  service  of  such  notice  and 
within  60  days  after  due,  the  commissioner 
of  public  lands  is  authorized  to  declare  a 
forfeiture  without  further  notice. 

Relator  further  contends  that,  even  though 
notice  served  by  mall  be  a  sufficient  compli- 
ance with  the  provisions  of  said  section  2155, 
nevertheless  the  commissioner  of  public 
lands  had  no  authority  to  forfeit  her  lease, 
for  the  reason  that  no  such  service  was 
made  giving  notice  of  the  Installment  of  rent 
falling  due  November  1,  1904.  If  by  over- 
sight or  inadvertence  the  commissioner  of 
public  lands  should  fail  or  neglect  to  mail 
the  notice  contemplated  by  said  section  in 
accoidance  with  our  interpretation,  it  would, 
upon  discovery  of  such  neglect,  become  his 
duty  to  mall  the  notice  as  soon  thereafter 
as  possible  or  practicable  as  a  condition  pre- 
cedent to  a  forfeiture.  In  this  instance,  it 
is  shown  that  a  notice  was  mailed  in  Novem- 
ber, 1904,  but  It  also  affirmatlrely  appears 
from  the  defendant's  answer  that  tills  notice 
did  not  reach  the  relator,  but  was  returned 
unopened,  and  that  it  was  not  discovered 
by  the  present  commissioner  until  after  the 
commencement  of  this  proceeding.  The  facta 
here  disclosed  show  that  the  attempt  to 
give  notice  by  mail  resulted  In  failure.  The 
relator  therefwe  is  placed  in  the  same  posi- 
tion she  would  have  occupied  had  no  such 
notice  been  given  or  attempted.  This  being 
true,  the  defendant  had  no  authority  to  for- 
feit her  lease;  payment  having  been  actually 
made  within  60  days  after  the  mailing  ot 
the  second  notice  in  November,  1905.  The 
relator  having  Immediately  proceeded  by 
mandamus  is  entitled  to  have  her  lease  re- 
instated and  her  rent  received  by  tbe  defend- 
ant. The  defendant  in  good  faith,  relying 
upon  tbe  records  of  his  office,  which  showed 
notice  to  have  been  given  in  November,  1904, 
attempted  the  cant-ellation  of  this  lease,  and 
did  so  before  the  rent  was  paid  In  ]!X>6. 
When  he  made  tills  attempted  cancellation 
Ue  seemed  to  be  Justllled  in  his  belief  that 
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the  notice  required  bad  been  given  In  1904. 
The  fact  that  tbe  first  notice  mailed  by  bis 
predecessor  in  office  did  not  reacb  tbe  rela- 
tor did  not  come  to  bis  actual  ksowledge 
until  tbe  time  for  the  preparation  of  bis 
answer  had  arrived.  Thereupon  be  fairly 
and  honestly  presented  In  hifl  anawer  a  full, 
complete,  and  exact  history  of  this  case  to 
this  court.  Upon  the  conceded  facts,  we 
tblnk  be  was  without  authority  to  cancel  the 
lease. 

It  is  therefore  ordered  that  the  writ  pray- 
ed for  be  issued. 

MOUNT.  C.  J.>  and  BOOT,  DtlNBAB,  and 
HADI^Y,  J  J.,  concur. 


<fi  Waab.  4BB) 

STATE  V.  BUTTS. 

(Supreme  Court  of  Washington.  March  26, 
1906.) 

IHFOBMATION—DUPLTCITT. 

Aq  iofonuatioQ  for  larceny,  which  alleges 
that  accused  on  a  specified  date,  in  a  county 
designated,  "then  and  there  beioR,  did  then  and 
there"  steal  350  fence  posts,  250  posts  being 
the  chattels  of  a  person  named,  and  100  being 
the  chattels  of  another,  states  but  one  offense ; 
all  tlie  posts  being  stolen  at  the  Bame  time,  and 
constituting  but  one  transaction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Gent  Dig.  Indictment  and  Information,  33t>. 
303.] 

Appeal  fnun  Superior  Court,  Okanogan 
County;  R.  S.  Steiner,  Judge. 

Joe  Butts  was  convicted  of  larceny,  and 
he  appeals.  Affirmed. 

E.  K.  Pendergast  and  Perry  D.  Smith,  for 
appellant    Alvln  W.  Barry,  for  the  State. 

ROOT,  J.  Appellant  was  prosecuted  joint- 
ly with  one  Cossalman  upon  an  Information 
charging  grand  larceny  alleged  to  have  been 
committed  as  follows:  "Tbe  said  William 
Cossalman  and  Joe  Butts,  on  or  about  the 
15th  day  of  March,  1905,  In  the  county  of 
Okanogan  aforesaid,  then  and  there  being, 
did  then  and  there  feloniously  steal,  take, 
and  carry  away  three  hundred  and  fifty  fence 
posts,  each  of  said  posts  of  tbe  value  of 
twelve  cents,  and  of  the  aggregate  value  of 
forty-two  dollars,  250  of  said  posts  of  tbe 
goods  and  chattels  of  one  J.  D.  Boone,  and 
100  or  thereabouts  of  said  posts  of  tbe  goods 
and  chattels  of  one  A.  M.  Polk,  contrary  to 
the  form,  force,  and  effect  of  tbe  statute  in 
such  gase  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the 
state  of  Washington."  To  this  information 
appellant  interposed  a  demurrer  on  tbe  fol- 
lowing three  grounds,  to  wit:  "First,  that 
said  information  does  not  substantially  con- 
form to  the  requirements  of  tbe  Code  of  the 
state  of  Washington,  and  does  not  substan- 
tially conform  to  the  laws  of  tbe  state  of 
Washington;  second,  that  the  facts  charged 
in  said  Information  do  not  constitute  a 
crime;  third,  that  tbe  facts  charged  la  said 
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information  do  not  constitute  a  crime,  mis- 
demeanor, nor  any  offense  against  the  laws 
of  tbe  state  of  Washington."  Said  demurrer 
was  overruled.  A  trial  resulted  In  tbe  ac* 
quittal  of  Cossalman,  and  a  conviction  of 
appellant  The  latter  prosecutes  this  appeal. 
He  urges  that  his  demurrer  should  have 
been  sustained  for  tbe  reason  that  the  Infw- 
matlon  charges  two  offenses.  Inasmuch  aa 
the  stolen  posts  are  alleged  to  have  belonged 
partly  to  one  J.  D.  Boone  and  the  other  part 
to  one  A.  M.  Polk,  and  that  It  does  not  ap- 
pear that  they  were  taken  at  the  same  time. 
Respondent  urges  that  the  demurrer  does  not 
raise  this  question. 

Section  689G,  Balllnger's  Ann.  Codes  &  St, 
states  the  grounds  upon  which  a  demurrer 
may  be  Interposed  to  an  indictment  or  In- 
formation. Tbe  first  three  grounds  are  as 
follows:  "(1)  That  it  does  not  substantially 
conform  to  the  requirements  of  this  Code; 

(2)  that  more  than  one  crime  Is  charged; 

(3)  that  tbe  facts  charged  do  not  constitute 
a  crime."  Respondent  maintains  that  the  ob- 
jection here  urged  by  appellant  could  be  rais- 
ed only  upon  a  demurrer  expressly  assigning 
the  ground  of  the  second  subdivision  of 
said  statute,  to  wit:  "That  more  than  cme 
crime  Is  charged."  We  will  not  pass  upon 
this  question  for  tbe  reason  that  we  do  not 
believe  ttiat  the  information  Is  subject  to  the 
charge  of  duplicity.  Tbe  offense  Is  alleged 
therein  to  have  been  committed  on  a  certain 
day.  It  Is  charged  that  the  defendants  "then 
and  there  being,  did  then  and  there  feloni- 
ously steal,  take,  and  carry  away,"  etc.  We 
think  tbe  natoral  and  legitimate  Inference  to 
be  drawn  from  this  language  is  that  all  of 
these  posts  were  so  stolen  and  carried  away  at 
the  same  time,  constituting  but  one  trans- 
action. This  being  true,  it  would  constitute 
but  one  offense,  even  though  the  ownership 
of  tbe  posts  might  have  been  in  different 
persons.  The  demurrer  was  properly  over- 
ruled. State  V.  Clark  (Or.)  80  Pac.  101; 
Kapalje  on  Larceny,  S  IIT;  People  v.  Johnson, 
81  Mich.  573,  45  N.  W.  1119;  State  v.  Nelson. 
29  Me.  320;  Fulmer  v.  Commonwealth,  97 
Pa.  503;  State  v.  Hemiessey,  23  Ohio  St 
339,  13  Am.  Rep.  253;  Ben  t.  State,  22  Ala 
9,  58  Am.  Dec.  234. 

The  Judgment  of  the  superior  court  la 
affirmed. 

MOUNT,  C.  J.,  and  CROW,  HADLEZ, 
FULLEBTON,  and  DUNBAB,  JJ.,  concur. 


(42  Wash.  4n) 
SERVICE  v.  McMAHON  et  al. 

(Supreme  Court  of  Washington.  March  20, 
1000.) 

1.  MErciIANTCS'  LlEMS— LlsriTATIOSS. 

Uiillinger's  Aan.  Codes  &  St.  §  5908,  pro- 
vides that  DO  Ilea  for  materials  furnished  in 
the  construction  of  a  building  shall  bind  the 
property  longer  than  eight  months  after  the 
filing  of  tbe  claim,  unless  an  notion  be  com- 
menced within  that  time.  Section  4869  pro- 
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Tides  that  an  action  may  be  commenced  by  tbe 
service  of  summons,  but  section  48tf7,  in  relation 
to  limitations,  provides  that  an  action  shall  be 
deemed  commeoced  when  the  complaint  is  filed. 
Held,  that  an  action  was  barred  where  the  com- 
plaint was  not  filed  within  the  required  eight 
months,  although  summons  was  served  on  some 
of  the  defendants  within  that  time. 

[Ed.  Note. — For  cases  in  point,  see  ToL  34, 
Gent.  Dig.  Mechanics'  Liens.  43(M«8.J 

2.  Appeal— Invited  Rbros. 

Where,  in  an  action  to  enforce  a  mechanics* 
lien,  ^laintilE  requested  a  judgment  of  dismissal 
in  oraer  that  he  might  appeal,  and  be  did  not 
request  that  his  riKhts  to  a  persoual  judgmeut 
be  preserved,  he  could  not  ask  a  reversal  on 
appeal  in  order  that  lie  might  have  a  personal 
judgment  in  the  action. 

Appeal  from  Superior  Court,  Spokane 
Coouty ;  Ileory  L.  Kellam,  Judge. 

Action  by  Jolm  Service  against  A.  F.  Mc- 
Mabon  and  others.  From  a  judgment  dis- 
missiDg  the  action,  plaiutlfT  appeals.  Affirmed. 

Pence  &  Rhodes,  for  appellant  Barnhart, 
Laugbon  &  Pugh,  for  respoudeuts. 

HADLET,  J.  This  action  was  brought  to 
foreclose  a  lien  for  lumber  and  material  fur- 
nished in  the  construction  of  a  bulldiug.  Tlie 
complaint  alleges  that  the  lieu  notice  was 
filed  for  record  on  May  25,  1!KH.  The  com- 
plaint was  not  filed,  until  January  '60,  VJ05. 
Demurrer  to  the  complaint  was  interposed  on 
several  grounds,  and  among  them  that  the 
action  was  not  commenced  within  the  tiiue 
limited  by  law.  The  demurrer  was  siistaiued, 
and,  the  plaintiff  having  refused  to  plead 
further,  Judgmeut  was  entered  dismissing  the 
action.   The  plaintiff  has  appealed. 

Several  questions  are  discussed  as  being 
iDvolved  in  the  ruling  on  the  demurrer.  But 
we  think  that  the  question  raised  as  to  the 
statute  of  limitations  la  decisive  of  the  case. 
j^n  affidavit  In  the  record  shows  aervite  of 
the  complaint  and  summons  upon  some  of  the 
defendants  within  eight  montus  of  the  filing 
of  the- lieu  notice;  but  the  complaint  was  not 
filed  until  after  eight  montlis  bad  expired. 
Section  5908,  Ballluger's  Ann.  Codes  &  St., 
provides  that  no  lien  of  the  class  sought  to 
be  enforced  here  shall  bind  the  property  sub- 
ject to  the  lien  for  a  longer  period  than  eight 
calendar  months  after  the  claim  has  been 
filed,  unless  an  action  be  commenced  In  the 
proL>er  court  within  that  time  to  enforce  such 
lien.  Appellant  contends  that  the  service  of 
the  summons  and  complaint  upon  some  of 
the  defendants  was  a  commencement  of  the 
action  within  the  meaning  of  the  statute. 
Reference  is  made  to  the  general  practice  act 
(section  4809.  Ballluger's  Ann.  Codes  &  St.) 
Ill  support  of  appellant's  view  that  service  of 
the  summons  was  a  commencement  of  the 
action  as  Is  contemplated  by  the  lien  limita- 
tion statute.  Turning,  however,  to  the  stat- 
ute on  the  general  subject  of  limitations,  we 
find  that  section  4S07,  Ballluger's  Ann.  Codes 
&  St,  provides  that  "an  action  shall  be  deemed 
commenced  when  the  complaint  is  filed."  It 
was  held  In  Cresswell  v.  Spokane  County,  80 


Wash.  820.  71  Pac.  195,  that  under  said  stat- 
ute, no  matter  how  or  when  actions  may  t>e 
commenced  for  other  purposes,  yet,  in  order 
to  escape  the  statute  of  limitations,  the  com- 
plaint must  be  filed  within  the  prescribed 
limitation  period.  Appellant  argues  that  t^e 
case  cited  dealt  only  with  tbe  general  stat- 
ute of  limitutions,  and  that  the  section 
from  which  we  have  quoted  is  a  part  of  the 
chapter  on  that  general  subject,  but  that  the 
provision  as  to  limitation  of  actions  to  fore- 
close liens  Is  fund  in  another  chapter  [>er- 
tainingto  another  subject  While  that  Is  true, 
yet  we  are  unable  to  distinguish  the  cited 
case  Id  principle  from  the  oue  at  bar.  Sec- 
tion 4700,  Bellinger's  Ann.  Codes  &  St,  Is  also 
a  part  of  the  chapter  on  tbe  general  subject 
of  limitations,  and  that  section  provides  that 
actions  can  only  be  commenced  within  the 
periods  in  said  chapter  prescribed,  "except 
when  in  special  coses  a  different  limitation 
Is  prescribed  by  statute."  It  is  thus  rec<^- 
nized  tliat  there  may  be  special  limitations 
provided  other  than  those  prescribed  In  ttiat 
chapter,  and  that  the  same  rules  of  practice 
shall  apply  to  them.  Such  special  cases  are 
thus  brought  under  the  general  scheme  of 
limitation  procedure.  Section  5006,  snpra, 
provides  such  a  special  limitation  of  eight 
months.  It  is  essentially  a  statute  of  limita- 
tions, and  must,  therefore,  be  controlled  by 
the  same  rules  of  practice  with  reference  to 
the  commencement  of  actions  as  though  It 
were  included  In  the  general  chapter  on  that 
subject.  Cresswell  v.  Spokane  County,  supra. 
Is  therefore  decisive  against  appellant's  con- 
teotlon. 

It  Is  further  urged  that,  even  though  the 
right  to  enforce  tbe  lien  Is  barred,  tbe  court 
nevertheless  erred  in  dismissing  the  action, 
for  tbe  reason  that  appellant  is  at  least  en- 
titled, to  a  personal  judgment  as  prayed  In 
the  complaint.  The  record  Is  in  a  peculiar 
condition  as  bearing  upon  tbe  action  of  tbe 
court  m  that  regard.  An  order  was  entered 
sustaining  the  demurrer,  and  afterwards  ap- 
pellant himself  filed  the  following  motion  in 
the  ease:  "Cornea  now  tbe  plaintiff  herein 
and  respectfully  shows  this  honorable  court 
that  heretofore  In  this  cause  this  court  sus- 
tained defondnnts'  demurrer  to  plalntlff'scom- 
plalnt  and  since  that  time  no  further  order 
has  been  made  in  said  cause,  and  the  defend- 
ants have  not  filed  their  judgment  That,  In 
order  for  plaintiff  to  perfect  bis  appeal,  It 
will  be  necessary  for  this  court  to  make  an 
order  dismissing  said  cause.  Wherefore  plain- 
tiff moves  this  court  for  an  order  dismissing 
said  above-entitled  cause  without  prejudice 
to  plaintiff's  right  to  appeal  herein."  The 
above  motion  appears  to  have  been  filed  July 
.10th,  but  the  judgment  of  dismissal  as  shown 
by  the  record  was  filed  July  20th.  We  are 
unable  to  account  for  this  inconsistency.  It 
is  possible  that  appellant  was  not  advised 
that  the  judpment  had  been  filed  when  he 
filed  his  motion  asking  for  the  dismissal.  The 
fact  is,  however,  tbat  appellant's  written  n- 
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quest  was  filed,  asking  for  the  Judgment  tbat 
was  rendered,  In  order  that  be  might  appeal. 
It  nowhere  appears  that  be  requested  the 
TOUrt  to  preserve  bts  right  to  have  a  personal 
Judgment,  notwltbstandlog  the  failure  of  the 
lien,  but  be  nDConditlonallr  Invited  the  gen- 
eral Judgment  of  dismissal.  He  is  therefore 
not  In  position  to  aeik  a  reversal  in  order  thnt 
be  may  no\v  have  a  personal  Jndgmtmt  in 
this  action. 
The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  KOOT,  FULI^BRTON, 
CEOW,  and  DUNBAR,  JJ.,  concur. 


H2  Wash.  448) 

HAMMIEI*  V.  FIDELITY  MUT.  AID  ASS'N. 

(Sapreme  Court  of  Washington.  March 
1900.) 

1.  COBPORATIONS  —  ACTIONS  AOAIKST  FOB- 

EiQN  CoBPOBATiONS— Process— Sebvicg. 
Under  BalUnger's  Ann.  Codes  &  St.  %  4854, 
providing  that  an  action  against  a  corporation 
may  be  brought  !a  the  county  where  any  per- 
son resides  on  whom  proceea  may  be  served,  a 
court  has  no  Juriadfcoon  of  an  action  against 
a  foreign  corporation,  where  the  summons  was 
served  on  its  statutory  agent  residing  la  another 
county. 

[Ed.  Kote. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  i  2022.1 

2.  SAUE—JtTBISniCTION  OF  COUBT. 

Under  Balliager's  Ann.  Codes  &  St.  i 
4854,  providing  that  an  action  against  a  foreign 
<<orporation  may  be  brought  In  any  county  where 
it  has  an  office,  or  any  person  resides  on  whom 
process  may  be  served^  an  action  against  a 
fordgn  corporation  can  only  be  brought  in  the 
county  in  which  it  has  an  office,  or  in  which  a 
person  resides  on  wliom  process  may  be  served, 
and  a  court  in  another  county  has  no  jurisdic- 
tion of  the  subject-matter  thereof. 

[Ed.  Note< — For  eases  in  point,  see  vol  12, 
Cmt.  Dig.  Corporations,  S  2601.] 

Appeal  from  Superior  Court,  SDobomish 
County;  John  C.  Dennoy,  Judge. 

Action  by  J.  E.  Hammiel  against  the 
Fidelity  Mutual  Aid  Association.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

H.  T.  Granger,  for  appellant  Coleman  & 
Fogarty,  for  respondent. 

HADLEY,  J.  This  action  was  brought  up- 
on an  accident  insurance  policy,  and  the  suit 
was  instituted  In  Snohomish  county.  The  de- 
fendant is  a  foreign  corporation,  organized 
under  the  laws  of  the  state  of  California. 
The  summona  was  personally  served  upon  C. 
G.  Heifner,  the  statutory  agent  of  the  defend- 
ant, and  was  served  In  King  county.  The  de- 
fendant interposed  a  motion  to  dismiss  the 
cause  on  the  ground  that  It  is  a  foreign  cor- 
poration, duly  authorized  to  do  business  In 
thl«  state ;  that,  at  the  time  of  the  service  of 
the  summons,  it  had  no  ofQce  for  the  trans- 
action of  business  In  Snohomish  county ;  that 
no  person  resided  in  said  county  upon  whom 
process  against  defendant  might  be  served; 
and  that  the  court  was  therefore  witboot 
JorisdictlcHL  The  motion  was  aappwted  by 


affidavit,  which  stated  that,  at  the  time  of 
the  service  upon  Mr.  Heifner,  a  statutory 
agent  of  defendant,  he  was,  and  for  a  loi^ 
time  prior  thereto  bad  been,  contlnaoosly  a 
resident  of  Seattle,  King  county,  and  tbat  he 
was  then  such  resident  The  grounds  stated 
In  the  motion  were  otherwise  fully  sustained 
by  affidavit,  and  the  facts  so  stated  were  not 
controverted.  The  motion  to  dismiss  was 
overrruled,  and,  the  defendant  having  an- 
swered, a  trial  was  liad  before  the  court  with- 
out a  Jury,  resulting  in  a  Judgment  for  plain- 
tiff.  The  defendant  has  appealed. 

It  la  assigned  that  the  court  erred  In  over- 
ruling appellant's  motion  to  dismiss  the  ac- 
tion on  the  ground  that  the  court  was  without 
Jurisdiction.  It  Is  not  disputed  that  appel' 
lant  had  no  office  in  Snohomish  county  for 
the  transaction  of  business,  and  that  there 
was  no  person  In  tbat  county  upon  whom 
process  against  appellant  could  be  served. 
It  is  also  conceded  that  the  service  which 
was  made  was  made  upon  appellant's  statu- 
tory agent,  who  at  all  times  resided  in  King 
county.  Under  the  decision  in  McMaster  v. 
Advance  Thresher  Co.,  10  Wash.  147,  38  Pac. 
700,  the  trial  court  was  without  Jurisdiction 
to  determine  the  cause  and  render  Judgment 
upon  the  merits.  In  the  case  cited  the  serv- 
ice was  upon  the  statutory  agent  of  a  foreign 
corporation;  the  agent  residing  in  Clarke 
county,  in  which  county  the  service  was 
made.  The  suit  was  brought  and  tried  in 
Garfield  county.  After  a  discussion  of  the 
statutes,  It  was  held  by  this  court  that  the 
court  In  Garfield  county  was  without  Juris- 
diction to  pronounce  Judgment,  and  that  the 
Judgment  and  all  the  proceedings  in  tbat 
court  were  without  authority  and  void.  It 
was  held  tbat  the  Legislature  has  provided 
that  actions  against  corporations  shall  be 
brought  in  a  county  where  the  corporation 
has  an  office  for  the  transaction  of  business, 
or  wheresomepersonresidesupon  whom  proc- 
ess may  be  served  against  such  corporation. 
Section  48.^.  Balllnger's  Ann.  Codes  &  St. 
In  the  case  at  bar  the  appellant  had  no  of- 
fice for  the  transaction  of  business  In  Sno- 
homish county,  and  there  was  no  soliciting 
agent  of  appellant  or  other  person  residing 
In  that  county  upon  whom  process  might  be 
served  against  appellant.  Respondent  con- 
cedes that  the  cited  case  supports  appellant's 
contention,  but  argues  thnt  this  court  has 
modified  the  doctrine  of  that  case. 

State  ex  rel.  Insurance  Co.  v.  Superior 
Court,  14  Wash.  203,  44  Pac.  131,  is  cited.  In 
that  case  the  action  was  brought  in  Pierce 
county,  and  service  of  summons  was  made 
upon  the  statutory  agent  who  resided  In 
Thurston  county.  Reference  was  made  to 
our  statute,  which  authorizes  service  of  sum- 
mons in  actions  against  Insurance  companies 
to  be  made  upon  any  agent  authorized  by 
such  company  to  solicit  Insurance  within  this 
state.  Section  4875,  Ballinger's  Ann.  Codes 
&  St  It  was  then  stated  that.  If  the  relator 
In  the  case  bad  an  agent  authorized  to  solicit 

Digitized  by  Google 


S6 


85  PACIFIC  REPORTER. 


(WastL 


insurance,  residing  In  Pierce  county,  the  bu- 
perior  court  of  tliat  county  bad  jurisdiction, 
by  virtue  of  the  statute  which  authorizes  an 
action  to  be  bi'ought  against  a  corporation  In 
any  county  where  any  person  reaides  upon 
whom  service  of  process  may  be  served.  As 
there  was  nothing  In  the  record  to  negative 
the  fact  that  such  an  agent  did  reside  in 
Pierce  county,  It  was  presumed  in  favor  of 
the  regularity  of  the  proceedings  that  the  nec- 
essary facts  existed  which  authorized  the 
court  to  assert  its  Jurisdiction.  We  find 
nothing  In  that  case  which  modifies  the  doc- 
trine of  McMaster  t.  Thresher  Co.,  supra. 
In  the  case  at  bar  It  Is  affirmatively  shown 
that  there  was  neither  an  office  of  appellant 
for  tlie  transaction  of  business  In  Snohomish 
county,  nor  any  agent  or  person  residing  in 
that  county  upon  whom  service  against  the 
appellant  could  be  made.  Therefore  no  pre- 
sumption to  the  conti*ary  can  be  Indulged, 
as  was  properly  done  In  State  ex  rel.  In- 
surance Co.  T.  Superior  Court,  supra.  Re- 
spondent also  cites  Sierers.  v.  Dalles,  etc., 
Navigation  Co.,  24  Wash.  302,  64  Pac.  539. 
It  was  simply  held  In  that  case  that  service 
against  a  corporation  was  sufficient,  when 
made  upon  a  purser  wiio  also  had  charge  of 
a  wharf  of  the  corporation ;  the  maintenance 
of  the  wharf  being  held  to  be  an  office  for 
the  transaction  of  business.  Zindorf  v.  West- 
ern Conatructton  Co.,  26  Wash.  695,  67  Pac. 
355,  Is  also  cited  by  respondent,  but  we  find 
nothing  therein  which  modifies  the  doctrine  of 
the  McMaster  Case:  It  is  true  the  opinion 
states  that  we  do  not  care  to  extend  the  doc- 
trine of  the  McMaster  Case,  but  the  rule  was 
not  modified,  and  it  stands  as  the  rule  at 
this  time.  We  see  no  reason  for  modifying 
or  limiting  the  rule  of  that  case,  since  we 
think  it  clearly  announces  Just  what  the 
Legislature  has  declared  shall  be  the  rule. 
That  rule  is  that  a  corporation  can  be  sued 
only  in  a  county  where  it  has  an  office  for  the 
transaction  of  business,  or  where  some  irerson 
resides  upon  whom  process  may  be  served 
against  the  coriwration. 

Respondent,  however,  contends  that  appel- 
lant has  waived  the  matter  of  jurisdiction 
by  not  limiting  its  appearance  to  a  special 
one.  Under  the  statute,  the  court  had 
no  jurisdiction  of  the  subject-matter.  The 
conditions  which  the  statute  says  are  neces- 
sary to  confer  jurisdiction  of  such  a  suit  in 
any  county  did  not  exist  in  Snohomish  county. 
The  action  Is  by  the  statute  made  a  local  one, 
to  be  brought  only  in  counties  where  certain 
specified  conditions  exist.  The  court  there- 
fore had  no  more  Jurisdiction  of  the  subject- 
matter  of  the  action  than  It  would  have  of 
an  action  to  foreclose  a  mortgage  upon  real 
estate  wholly  situate  in  another  county.  It 
Is  an  elementary  principle  that  neither  an 
appearance  nor  consent  of  the  parties  will 
confer  jurisdiction  of  the  subject-matter,  but 
such  jurisdiction  Is  derived  wholly  from  the 
statutes.  The  court  was  therefore  without 
power  to  determine  the  action  upon  its  merits. 


notwithstanding  the  appearance  was  general 
in  form. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  vacate  the 
Judgment  aud  dismiss  the  action 

MOUNT,  C.  J.,  and  ROOT,  FULLERTON, 
CROW,  and  DUNBAR,  JJ.,  concur. 


.  (43  Wash.  4&7) 
GBAVEIXB  et  al.  v,  CANADIAN  & 
AMERICAN  MORl'OAGE  & 

TRUST  CO.,  Limited. 

(Supreme  Court  of  Washington.   March  27, 
1906.' 

1.  Peocess— Defects, 

The  summons  and  complaint  in  a  mort- 
gage foreclosure  suit  referred  to  an  infant  de- 
fendaot,  without  stating  her  Christian  name. 
In  the  record  of  the  foreclosure  proceedings 
there  was  but  one  infant  defendant,  and  ahe 
was  regularly  served,  ffcld,  that  she  could  not 
after  judgment  avoid  the  service  by  reason  of 
the  omission  of  her  Christian  name. 

2.  iNFARTa— JUDGUENI— GUABDIAn  AD  LITEH 

— Defekse— Failcbe  to  Make. 

Where  in  a  mortgage  foreclosure  suit  the 
guardian  ad  litem  of  an  infant  defendant  ap- 
peared and  filed  his  acceptance  of  the  appoint- 
ment, and  there  were  sufficient  facts  admitted 
to  show  that  the  mortgagee  was  entitled  to  a 
decree,  in  the  absence  or  an  affirmative  defense, 
the  failure  of  the  guardian  to  answer  did  not 
render  the  decree  of  foreclosure  void  as  against 
the  infant,  in  the  absence  of  fraud  or  collusion. 

3.  Mortgaoes— Costs— Attobnet's  Fees. 

An  infant  not  made  a  party  to  a  suit  to  fore- 
close a  mortgage  brought  an  action  agninst  the 
mortgagee,  who  purchased  the  premises  at  the 
foreclosure  sale,  praying  for  the  possession  of 
the  property  and  for  partition.  Tae  mortgagee 
alleged  that  it  was  a  mortgagee  in  possession, 
and  prayed  for  a  foreclosure  against  the  infant. 
Held,  Cliat  the  mortgagee  on  obtaining  a  judg- 
ment in  its  favor  was  entitled  to  «  reasonable 
allowance  for  attorney's  fees,  as  provided  In 
the  mortgage. 

4.  Same— Redemption— TiiiE  to  Redeem. 

Where  an  infant,  not  made  a  party  to  a 
foreclosure  suit,  brought  an  action  for  possession 
and  partition,  alleging  ownership  of  an  undivid- 
ed interest  in  the  premises,  and  the  mortgagee 
having  bought  the  premises  at  the  foreclc^ure 
alleged  that  it  was  a  mortgagee  in  possession,  a 
jud^ent  for  the  mortgagee  with  the  right  of 
the  infant  to  redeem  from  the  mortgage  was  not 
eiToneotu,  because  it  required  the  redemption  to 
be  made  within  90  days. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty ;  Henry  L,  Eennan,  Judge. 

Action  by  Edna  Grarelle  and  another,  b7 
Alfred  Grarelle,  their  guardian  ad  litem, 
against  the  Canadian  &  American  Mortgage 
&  Trust  Company.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.  Affirmed. 

H.  A.  P.  Myers,  for  appellants.  L.  Davles 
and  Tolman  &  Kimball,  for  respondent 

MOUNT,  C.  J.  The  appellants  are  minorB. 
They  brought  this  action,  claiming  to  be  the 
owners  each  of  an  undivided  one-third  in- 
terest in  the  northwest  quarter  of  section  34, 
township  25  N.,  range  38  R,  W.  M.,  In  liin- 
eoln  county,  this  state.  The  prayer  of  the 
complaint  was  for  the  po8s«»lon  of  the  pi-op- 
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erty  for  a  partition  thereof,  and  for  an  ac- 
conntlug  for  rents.  Tliere  is  no  dispute  in 
the  facts,  which  are  as  follows :  Joseph 
Gravelle.  the  father  of  the  plaintiflEs,  owned 
the  land  in  question  during  bis  lifetime.  The 
land  was  bis  separate  property.  On  March 
7,  1800,  while  he  was  unmarried,  be  executed 
a  mortgage  on  the  land  for  $1,500.  On  May 
23,  1894,  the  said  Joseph  Gravelle  died  in- 
testate, leaving  a  wife  and  an  infant  daugh- 
ter. Id  December,  1894,  a  son  was  born  to 
the  widow.  These  two  children  are  the  ap- 
pellants herein.  In  3895,  the  Canadian  & 
American  Mortgage  &  Trust  Company,  be- 
ing the  owner  and  holder  of  the  mortgage 
above  referred  to,  brought  an  action  to  fore- 
close the  said  mortgage  against  the  admin- 
istrator of  the  estate,  the  widow  and  "  

Gravelle,"  alleging  that  the  widow  and  minor 
daughter  m  ere  the  only  heirs  at  law  of  Jo- 
seph   Gravelle,    deceased.   Thereafter  the 

guardian  ad  litem  for    Gravelle  was 

appointed  by  the  court,  and  service  of  the 
summons  and  complaint  was  duly  made  upon 
the  defendants  In  that  action.  The  guard- 
ian ad  litem  accepted  the  appointment  by 
filing  a  written  statement  to  that  effect,  but 
made  no  other  appearance  in  the  action. 
None  of  the  defendants  appeared  in  the  ac- 
tion, and  the  trial  court  found  that  the  de- 
fendants had  been  duly  and  legally  served 
with  personal  service  and  made  default,  and 
heard  evidence  of  the  facta  alleged  in  the 
complaint  and  a  decree  of  foreclosure  was 
thereupon  entered.  Subsequently  the  mort- 
gaged property  was  sold  and  bid  in  by  the 
plaintiffs  in  that  action,  and  the  sale  was 
afterwards  conBrmed.  The  mortgage  com- 
pany went  Into  possession  of  the  premises, 
and  thei'eafter  sold  the  same  to  defendant 
in  this  action,  Casper  Helstab.  Upon  these 
facts  the  trial  court  found  that  Edna  Gra- 
velle was  a  party  to  the  foreclosure  action; 
and  concluded  thereby;  but  that  the  minor 
Joseph  Gravelle  was  not  a  party  thereto. 
The  court  also  found  that  as  to  the  minor 
Joseph's  one-third  interest  the  defendants 
were  mortgagees  in  possession;  that  there  was 
still  due  on  that  Interest  the  sum  of  |1,328.01, 
after  deducting  the  rents  and  profits;  and 
that  said  minor  could  redeem  hla  interest  by 
paying  that  sum  within  00  daTS.  In  making 
up  the  amount  due,  the  court  allowed  an  at- 
torney's fee  of  f 83^,  for  the  foreclosure 
of  the  mortage  as  against  the  minor.  A  de- 
cree was  entered  enwrding  to  these  findings, 
and  the  minors  by  their  guardian  prosecute 
this  appeal. 

Appellants  contoid  that  the  finding  that 
Edna  Grarelle  was  served  In  the  foreclosure 
salt,  and  that  the  decree  was  valid  as  to 
her.  was  error  (1)  because  she  was  served 

as  "   Gravelle";  and  (2)  because  her 

guardian  ad  litem  made  no  defense  to  the 
action.  It  Is  true  the  summons  and  com- 
jilalnt  in  the  original  foreclosure  action  re- 
ferred to  the  Infant  daughter  as  "  ■ — 

Orsvellew"   Her  Christian  name  was  not 


stated.  Counsel  says  we  are  therefore  left 
In  the  dark  as  to  which  of  the  minors  was 
served,  or  Intended  to  be  served.  It  appears, 
however,  in  the  record  of  the  foreclosure  pro- 
ceeding that  there  was  but  one  minor  heir. 

a  daughter,  Gravelle-   She  appears  to 

have  been  regularly  served,  and  there  is  no 
contention  that  she  was  not  served,  or  even 
that  there  was  another  daughter.  On  the 
other  hand,  the  record  in  this  case  discloses 
that  there  was  but  one  daughter.  The  serv- 
ice Is  the  Important  fact,  and  when  it  Is 
shown  that  the  proper  person  was  served, 
that  person  cannot  afterwards  say  that  her 
Christian  name  was  not  stated,  and  thereby 
avoid  the  service.  The  court  was  therefore 
Justified  in  finding  that  Kdna  Gravelle  was 
served  In  the  original  action.  It  is  also  true 
that  the  guardian  ad  litem  filed  no  answer 
for  his  ward,  but  be  appeared  in  the  action 
by  filing  his  acceptance  of  the  appointment 
The  court  appears  to  have  had  jurisdiction 
both  of  the  person  of  the  Infant  and  of  the 
property,  and  the  infant  appears  to  have 
been  represented.  Proof  of  the  allegations 
of  the  complaint  appears  to  have  been  made, 
and  findings  and  a  decree  were  sut>8equently 
entered.  It  was,  no  doubt,  the  duty  of  the 
guardian  ad  litem  to  have  filed  an  answer 
denying  generally  the  allegations  of  the  com* 
plaint  But  If  he  had  done  so  in  this  case 
there  were  sufficient  facts  admitted  to  show 
that  the  mortgage  company  was  entitled  to 
a  decree,  In  tbe  absence  of  an  affirmative  de- 
fense. Under  these  circumstances  the  decree 
Is  not  void,  and,  in  the  absence  of  fraud  or 
collusion,  the  decree  is  binding  upon  the 
ward.  Morrison  v.  Morrison,  25  Wash.  460, 
65  Pac.  779.  No  contention  Is  made  that 
there  was  any  defense  to  tbe  foreclosure  ac- 
tion, or  that  the  ward's  interests  were  not  as 
fully  protected  as  though  ,the  answer  had 
been  filed  by  the  guardian  ad  litem.  The 
decree  of  foreclosure  is  therefore  valid  as  to 
her. 

Counsel  for  appellants  further  contend 
that  as  to  the  appellant  Joseph  Gravelle,  the 
court  erred  in  allowing  an  attorney's  fee  in 
foreclosure,  in  calculating  the  amount  due, 
and  in  limiting  the  time  for  redemption  to 
90  days.  It  is  conceded  that  tbe  minor  Jo- 
seph Gravelle  was  not  made  a  party  to  tbe 
original  foreclosure  proceeding.  That  pro- 
ceeding was  therefore  not  effective  as  to  him. 
The  respondent,  in  answer  to  the  complaint, 
set  up  the  mortgage  and  the  proceedinlBB  bad 
thereunder,  and  alleged  that  It  was  a  mort- 
gagee In  possession,  and  prayed  for  a  fore- 
closure against  the  said  minor.  This  pro- 
ceeding was  proper  under  the  rule  announced 
In  the  eases  of  Investment  Securities  Com- 
pany V.  Adams,  87  Wash.  21],  70  Pac.  025; 
Sloane  v.  Lucas,  37  Wash.  348,  70  Pac.  940; 
and  Sawyer  v.  Vermont  Loan  &  Trust  Co.. 
(Wanh.)  84  Pac.  8.  The  mortgage  provided 
for  a  reasonable  attorney's  fee  in  case  of 
foreclosure.  The  plaintiffs  did  not  recognize 
tbe  mortgage  in  their  complaint,  and  seek 
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to  redeem  their  portion  of  the  land  covered 
by  it;  but  brought  the  action  for  possession 
and  for  partition,  alleging  that  they  were 
the  owners  of  two-thirds  thereof,  without  ref- 
erence to  the  mortgage.  The  respoudenta 
were  required,  therefore,  to  set  up  the  mort- 
gage, and  asked  for  Its  foreclosure  as  a  de- 
fense to  this  action.  Under  these  circum- 
stances we  thinli  they  were  entitled  to  a 
reafionable  allowance  for  attorney's  fees,  as 
provided  in  the  mortgage,  which  was  rnade 
in  this  case.  As  we  understand  from  the 
briefs,  there  is  no  claim  that  the  court  adopt- 
ed an  erroneous  method  of  computing  the 
amount  due  from  appellant  Joseph  Gravelle's 
Interest  in  the  land,  but  It  Is  Insisted  that 
an  erroneous  result  was  reached.  We  are 
satisfied  that  the  result  reached  by  the  trial 
court  is  sufficiently  accurate  for  all  practical 
purposes,  and  that  there  are  no  material  In- 
accuracies sufficient  to  warrant  the  modifica- 
tion. Appellant  concedes  that  in  Sloane  v. 
Lucas,  supra,  this  court  permitted  a  decree 
allowing  90  days  within  which  to  pay  the 
mortgage  debt  In  a  case  of  this  kind,  but  con- 
tends that  a  different  rule  should  be  applied 
In  this  case  because  the  appellant  Is  a  minor. 
No  other  reason  is  offered.  We  think  the 
mere  fact  that  the  appellant  Is  a  minor  is 
not  Buffldent  reason  in  Itself  for  a  different 
rule. 

There  appears  to  be  no  error  In  the  record. 
The  judgment  is  therefore  affirmed,  with 
leavG  to  redeem  the  interest  of  the  minor  Jo- 
seph Gravelle  within  90  days  from  the  date 
of  the  filing  of  this  opinion  in  this  court 

DUNBAR,  BOOT,  CROW,  and  HADLET. 
33^  concnr. 


{a  YTuYl  473) 

PIBHBURNE    T.     MBRCHANTS'  BANK 
OF  POBT  TOWNSBND. 

(Sapreme  Court  of  Washington.  March  29, 
1006.) 

1.  PucADxsQ  —  Motions  —  JuDauEtiT  om 

PLKAniNOS— AnMISSIONS. 

A  defondnnt  moviiig  for  Judgment  on  the 
pleadinfcs  admits  the  allci^ations  of  the  com- 
plaint and  of  the  afSnuative  averments  of  .the 
reply  considered  together,  and  therefore,  in  de- 
termining plaintlETs  right  to  recover,  there  is 
no  necessity  for  proof. 

[Ed.  Note. — For  cases  in  point,  see  voL  30, 
Cent  Dig.  Pleading,  {  1075.] 

2.  Appeal  —  Pbesuicftionb  —  Pleadings  — 

AMENnUENT. 

Where,  on  a  motion  for  judgment  on  the 
pleadings,  no  application  to  amend  Is  disclosed, 
it  most  be  presumed  on  appeal  that  the  party 
stood  on  his  pleadings  as  originally  filed. 

3.  EXBCVTOBS  ANO  A DMINISTBATOBS— ACTIONS 

— SET-Orp. 

Pierce's  Code,  §  1093,  providing  that  In  an 
actl»n  by  an  administrator  a  demand  against  the 
intestate  may  be  set  off  as  if  the  action  had 
been  brought  by  him,  authorizes  a  defendant 
sued  by  an  administrator  to  plead  by  way  of 
set-oft  in  extinguishment  of  the  claim  sued 
on  a  demand  af^nst  the  intestate,  though  it 
bas  not  been  presented  to  the  administrator 


within  the  time  fixed  by  law  for  creditors  to  pre- 
sent their  claims. 

[Ed.  Note.~For  cases  In  point  see  vol.  2^ 
Cent  IHg.  Executors  and  Administrators,  i 
1709.] 

4.  Same— JuDGMEWT. 

Where  a  defendant  sued  by  an  adminis- 
trator filed  by  way  of  set-off  a  claim  against 
the  intestate,  which  claim  bad  not  been  present- 
ed to  the  administrator  within  the  statutory 
period,  the  claim  was  limited  to  the  extinguish- 
ment of  the  demand  sued  on,  and  a  judgment  over 
against  the  estate  for  any  excess  could  not  be 
rendered. 

5.  Saue. 

Under  Pierce's  Code,  $  880.  subd,  2  (Bal- 
linger's  Ann.  Codes  &  St  §  4913,  subd.  2),  pro- 
viding that  in  an  action  on  contract  any  other 
cause  of  action  arising  on  contract  and  existing 
at  the  commencement  of  the  action  may  be  set 
up  as  a  counterclaim,  section  1091  authorizing 
a  defendant  in  a  civil  action  on  contract  to  set 
off  any  demand  of  a  like  nature  existing  at  the 
commencement  of  tlie  suit,  and  section  1093 
providing  that  a  defendant  sued  by  an  adminis- 
trator may  set  up  by  way  of  set-off  a  demand 
against  the  intestate  in  the  same  manner  as  if 
the  suit  had  been  brought  by  the  intestate,  a  de- 
fendant sued  by  an  administrator  for  a  deposit 
may  set  up  as  a  counterclaim  a  note  held  by  It 
which  matured  after  Intestate's  death  and  before 
the  commencement  of  the  action. 

[Ed.  Note. — For  cases  in  point  see  vol.  2^ 
Gent  Dig.  Bzecutors  and  Administraton,  I 
1702.] 

Appeal  from  Superior  Court,  Jefferson 
County;  George  C.  Hatch,  Judge. 

Action  by  George  P.  Flshburne,  substituted 
for  Eric  Edw.  Rosling,  administrator  with 
the  will  annexed  of  William  H.  Flske,  de- 
ceased, against  the  Merchants'  Bank  of  Port 
Townsend.  From  a  Judgment  at  dlsmlasal, 
plaintiff  appeals.  Affirmed. 

Eric  Edw.  Rosling  and  George  P.  Flsh- 
burne, for  appellant  A,  W.  Buddress,  for  re- 
spondent 

HADLET,  J.  The  plaintiff  and  appellant 
administrator  In  this  cause,  having  died 
pending  the  appeal,  and  It  having  been  made 
to  appear  to  this  court  that  George  P.  Flsh- 
burne has  been  appointed  to  succeed  the  de- 
ceased admin Istrator^  It  is  now,  on  stipula- 
tion of  the  parties,  ordered  that  said  George 
P.  Flshburne,  as  such  administrator,  shall 
be,  and  he  Is  hereby,  substituted  as  party 
plaintiff  and  appellant  herein.  The  action 
was  brought  to  recover  the  balance  of  a  de- 
posit in  the  defendant  bank  alleged  to  have 
been  due  and  owing  to  William  H.  Flske, 
now  deceased,  at  the  time  of  his  death.  The 
complaint  alleges  that  said  Flske  died  Sep- 
tember 20,  1901,  and  facts  concerning  the 
appointment  and  qualification  of  the  orl^al 
plaintiff  'as  administrator  are  also  allrged. 
It  Is  also  averred  that  at  the  time  of  his 
death  the  said  Fiske  had  on  deposit  with  the 
defendant  a  banking  corporation,  the  sum 
of  $312.55,  which  amount  was  placed  to  his 
credit  upon  the  defendant's  books,  and  that 
the  defendant  refuses  to  pay  said  sum  or  , 
any  part  thereof,  although  demand  has-been 
made  therefor.  Judgment  Is  demanded  for 
the  full  amount  with  Interest  The  det&aOr 
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ant  answered  tbe  complaint  and  Interposed 
certain  affirmative  dtfenses,  amon^  which 
were  arermentB  charging  the  deceased  with 
baring  fraudulently  sold  to  the  defendant 
53  certain  negotiable  instrumrnts  for  the 
payment  of  money  ;  thnt  tbe  deceased  was 
in  poBsession  of  aald  Instruments  before  their 
maturity,  and  that  tbey  were  payable  to  the 
order  of  F.  Chevalier  &  Co.,  whose  Indorse- 
ment was  unlawfully  forged  upon  the  Instru- 
ments by  the  deceased,  for  the  purpose  of 
deceiving  and  defrauding  tbe  defendant ;  that 
thereby  the  defendant  was  Induced  to  pur- 
chase said  negotiable  Instruments  for  the 
aggregate  sum  of  $18,0&4.26,  and  gave  the 
deceased  credit  upon  Its  hooks  for  said  sura, 
but  that  by  reason  of  the  premises  tbe  cred- 
it so  given  was  false  and  untrue,  and  that 
there  Is  not  now,  and  never  has  bren.  any 
money  due  or  owing  to  the  deceased  from 
tbe  defendant;  that  before  the  drceased  de- 
parted this  life  be  drew  out  of  defendant's 
bank,  by  reason  of  said  fraudulent  acts  and 
credit,  the  sum  of  $12,781.71,  leaving  a  bal- 
ance of  $312^  of  said  false  and  fraudulent 
credit;  that  plalotifT's  complaint  Is  wholly 
founded  upon,  and  Is  brought  to  recover 
upon,  said  false  credit,  and  not  otherwise; 
that  Immediately  after  the  deceased  de- 
parted this  life,  and  not  before  that  time, 
the  defendant  discovered  said  false  and 
fraudulent  acts  and  reprrsentatlonB ;  that  the 
tme  owner  of  said  lustruments  reclaimed 
and  recovered  them  from  the  defendant,  the 
defendant  being  obliged  to  surrender  them 
all,  and  that  It  thereby  lost  tbe  use  and  value 
thereof.  The  plaintiff  replied  with  denials, 
and  affirmatively  alleged,  among  other 
things,  that  on  or  about  Spptember  18,  1901, 
the  said  deceased  borrowed  from  the  de- 
fendant, upon  his  personal  note  of  that  date 
and  maturing  November  17,  1901,  the  sum 
of  $333.31,  which  amount  was  by  defend- 
ant placed  to  the  credit  of  tbe  deceased  upon 
Its  books,  that  said  note  at  the  time  of  the 
death  of  Flske  bad  not  matured,  and  that 
thereafter,  about  March  31,  1902,  the  defend- 
ant wrongfully,  and  without  tbe  knowledge 
or  authority  of  plaintiff,  applied  upon  said 
note  tbe  balance  due  the  deceased  at  the  time 
of  his  death,  to  wit,  $312.55.  With  the  plead- 
ings standing  thus,  but  containing,  also,  other 
averments  which  we  have  not  thought  It  Is 
material  to  mention,  the  defendant  moved  for 
Judgment  upon  the  pleadings  In  Its  favor. 
Tbe  motion  was  granted,  and  judgment  was 
entered  dismissing  the  action  and  awarding 
coats  to  the  defendant  The  plaintiff  has 
appealed. 

It  Is  assigned  that  tbe  court  erred  In  en- 
tering judgment  for  respondent  upon  the 
pleadings.  It  Is  ai^ed  that  the  denials  In 
the  pleadings  of  tbe  respective  parties  made 
Issues  which  should  have  been  tried.  Tbe 
motion  of  respondent,  however,  bad  the  ef- 
fect of  admitting  all  the  allegations  of  the 
complaint  and  of  tbe  afflrmatlre  averments 
<hC  tbe  reply  considered  together.  With  snch 


admission,  there  was  no  necessity  for  any 
proof  upon  the  part  of  appellant  since.  If  a 
challenge  to  the  siifficlency  of  his  allegations 
developed  that  he  was  not  entitled  to  re- 
cover, a  challenge  to  the  evidence  In  support 
thereof  would  have  led  to  the  same  result 
Tbe  record  does  not  disclose  any  applica- 
tion on  the  part  of  appellant  for  leave  to 
amend  his  pleadings.  The  Supreme  Court  of 
California,,  in  Kelley  v.  Kriesa,  9  Pac  129, 
pertinently  said :  "If  plaintiff  has  a  good 
cause  of  action  which  by  accident  or  mistake 
he  has  failed  to  set  out  In  his  complaint,  tbe 
court  on  motion  for  judgment  on  the  plrad- 
iugs,  should,  on  his  application  so  to  do,  per- 
mit hira  to  amend.  But  failing  to  make  such 
application,  there  can  be  no  good  reason  for 
proceeding  to  trial  In  a  cause  where,  admit- 
ting all  the  facts  charged  as  trup,  the  plain- 
tiff is  still  not  entitled  to  a  Judgment"  No 
application  to  amend  being  disclosed.  It 
must  be  presumed  here  that  the  appellant 
stood  on  bis  pleadings  as  they  were  originally 
filed.  Carstens  v.  MIlo  (Wash.)  82  Pac.  410; 
Noerdllnger  v.  Hu/T,  31  Wash.  3G0,  72  Pac.  73. 

Since  all  the  allegations  of  the  complaint 
and  all  those  of  tbe  affirmative  reply  are 
admitted  to  be  true,  the  question  is,  does 
appellant  show  thereby  that  be  Is  entitled 
to  recover?  He  sues  to  recover  an  alleged 
balance  of  $312.55  deposit  In  respondent's 
bank  which  be  says  was  ^ae  tbe  deceased. 
The  respondent  sets  up  a  counterclaim  by 
way  of  50  drafts  and  3  promissory  notes, 
amounting  to  $13,094.20.  Appellant  then  re- 
plies, In  one  breath  denying  everything,  and 
in  the  next  breatb  admitting  that  there  is 
due  and  owing  to  the  bank  the  sum  of 
$333.31,  which  the  deceased  borrowed  from 
the  bank  on  Its  personal  note,  and  which 
Is  described  In  respondent's  answer.  It  be- 
ing thus  admitted  by  appellant  that  the  de- 
ceased was  Indebted  to  the  bank  in  a  sum 
greater  than  tbe  amount  of  the  alleged  cred- 
it sued  upon,  It  remains  to  he  determined  If 
the  debt  can  be  offset  to  the  extent  of  the 
credit  Under  appellant's  allegations  the 
money  which  he  seeks  to  recover  is  tbe  same 
which  tbe  deceased  borrowed  on  his  personal 
note,  and  which  was,  by  reason  of  the  note, 
placed  to  his  credit  in  tbe  bank.  He  first 
urges  that  respondent  Is  not  entitled  to  inter* 
pose  tbe  note  to  the  extent  of  extinguishing 
tbe  credit  sued  upon,  for  tbe  reason  that  he 
did  not  present  to  the  administrator  any 
claim  founded  upon  the  note  within  one  year 
from  the  publication  of  notice  to  creditors. 
This  Is,  however,  an  action  brought  by  an 
administrator,  asserting  a  demand  in  favor 
of  an  estate.  In  such  case  section  1093, 
Pierce's  Code,  provides  as  follows:  "In  ac- 
tions brought  by  executors  and  administra- 
tors, demands  agalust  their  testators  and  In- 
testates, and  belonging  to  defendant  at  the 
time  of  their  death,  may  be  set  off  by  the 
defendant  In  the  same  manner  as  If  the  ac- 
tion had  been  brought  by  and  in  the  name 
ot  tbe  deceased." 
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It  win  be  seen  tliat  the  above  statute  ex- 
pressly authorizes  a  set-off  to  be  Interposed 
by  tbe  defendant  In  an  action  brought  by  an 
executor  or  administrator,  and  it  does  not  re- 
quire that  such  set-off  claim  shall  he  first 
presented  to  the  executor  or  administrator. 
We  do  not  think  that  other  provisions  of 
the  Code,  when  considered  in  counectlon 
with  the  above,  can  be  said  to  contemplate 
such  presentation  when  the  set-off  is  merely 
pleaded  to  tbe  extent  of  extinguishing  the 
amount  sought  to  be  recovered  by  the  execu- 
tor or  administrator.  Speaking  of  tbe  spe- 
cial statutes  of  limitation  requiring  the  pre- 
sentation of  claims  to  executors  or  adminis- 
trators, Wood  on  Limitations  (3d  Ed.)  §  188, 
concludes  as  follows:  "These  special  stat- 
utes of  limitation  do  not  apply  to  an  offset 
set  up  by  a  person  who  is  sued  by  an  admin- 
istrator to  recover  a  debt  due  from  him  to 
the  estate."  The  only  case  cited  under  the 
above  text  is  Lay  v.  Mechanics'  Bank,  Gl 
Mo.  72.  The  case  is  directly  in  point  It 
has,  however,  been  frequently  so  held,  and 
to  tbe  general  effect  that,  while  under  such 
special  statutes  one  must  present  his  claim 
within  the  prescribed  time  before  he  may 
assert  his  right  to  recover  In  an  action 
brought  by  him  against  the  estate,  yet  he  Is 
not  required  to  so  present  It  before  Inter* 
posing  it  as  a  set-off  or  counterclaim  In  an 
action  brought  a^iinst  him  by  tbe  adminis- 
trator upon  a  money  demand.  He  Is,  how- 
ever, limited  to  tbe  extinguishment  of  the 
demand  made  against  him,  and  is  not  en- 
titled to  Judgment  over  against  the  estate 
for  any  excess.  Ware  t.  Howley,  68  Iowa, 
633,  27  N.  W.  789;  Mitchell  v.  Rueker,  22 
Tex.  67;  Murphy  v.  Colton  (Okl.)  44  Pac. 
208;  Millet  v.  Watklns'  Adm'r,  67  Ky. 
642;  Talty  v.  Torling,  7»  Mlnu.  380, 
82  N.  W.  632.  Some  decisions  are  to 
the  contrary  effect,  but  some  of  them  are 
based  upon  statutes  which  expressly  provide 
that  claims  may  not  be  Interposed  by  way 
of  set-off  or  counterclaim,  unless  presented 
within  tbe  statutory  limit  But  whatever 
may  be  the  reasoning  of  such  decisions,  we 
think,  under  out  statute,  that  this,  court 
should  follow  the  decisions  above  cited. 

It  is  next  contended  by  appellant  that 
respondent  is  not  entitled  to  Interpose  tbe 
note  as  a  set-off  or  counterclaim,  for  the 
reason  that  it  did  not  matiu-e  until  after 
the  death  of  Fiske,  the  maker.  It  had  ma- 
tured, however,  before  appellant  brought  his 
action.  Under  our  statute  a  counterclaim 
may  be  interposed  as  follows:  "In  an  ac- 
tion arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract  and  existing  at 
the  commencement  of  the  action,"  Subdivi- 
sion 2,  §  380,  Pierce's  Code  (Balliuger's  Ann. 
Codes  &  St,  §  4013,  subd.  2).  Again,  section 
1091,  Pierce's  Code,  provides  as  follows: 
"The  defendant  In  a  civil  action  upon  a  con- 
tract express  or  implied  may  set  off  any 
demand  of  a  like  nature  against  the  plaintiff 
in  Interest  which  existed  and  belonged  to 


him  at  the  time  of  tbe  commencemeat  of  the 
suit"  Section  1093,  Pierce's  Code,  hereinbe- 
fore quoted  In  full,  we  have  also  seen  pro- 
.'ides  that  In  actions  brought  by  executors 
or  administrators  a  set-off  may  be  Interposed 
by  the  defendant  "in  tbe  same  manner  as 
if  the  action  had  been  brought  by  and  In 
the  name  of  tbe  deceased";  It  being  express- 
ly stated  that  the  set-off  may  be  so  inter- 
posed If  the  demand  belonged  to  the  defend- 
ant at  the  time  of  the  death  of  the  testator 
or  intestate.  Considering  all  these  provisions 
together,  we  think  the  respondent  had  the 
right  to  interpose  tbe  note  as  a  set-off.  In- 
asmuch as  It  had  matured  before  the  com- 
mencement of  tbe  action.  It  was  so  held 
imder  similar  statutes  in  Alnswoi-th  r.  Bank 
of  California,  119  Cal,  470,  51  Pac.  952,  39 
L.  B,  A.  686,  63  Am.  St.  Rep.  135.  That 
case  is  directly  in  point,  and  the  facts  in- 
volved were  almost  Identical  with  those  at 
bar.  The  defendant  bank  held  the  note  of 
the  deceased  for  a  sum  greater  than  the 
amount  to  his  credit  on  deiKisit  at  the  time 
of  his  death.  The  note  matured  after  the 
death,  and  after  its  maturity  tbe  executrix 
brought  suit  against  tbe  bank  to  recover  tbe 
amount  of  tbe  balance  of  the  deposit  In  a 
well-considered  opinion  it  was  held  that  the 
bank  could  interpose  the  note  by  way  of 
counterclaim.  Inasmuch  as  It  was  due  be- 
fore tbe  commencement  of  tbe  action.  The 
California  statute  quoted  In  the  opinion  is 
exactly  the  same  as  our  own.  Subdivision  2, 
§  380,  supra.  We  think  the  decision  was  man- 
ifestly correct,  and,  our  statute  being  the 
same,  it  should  be  so  held  here.  We  therefore 
find  It  unnecessary  to  discuss  the  decisions 
cited  by  appellant,  some  of  which  at  least 
are  based  upon  somewhat  dlfferoit  statutes. 

For  the  foregoing  reasons,  we  think  ap- 
pellant's pleadings,  the  complaint,  and  reply 
taken  together  do  not  state  a  ground  for 
recovery,  and  that  the  judgment  for  respond- 
ent upon  tlie  pleading  was  proper.  It  is, 
therefore,  affirmed. 

MOUNT,  C.  J,,  and  FULLERTON,  CROW, 
ROOT,  and  DUNBAR,  JJ.,  concur. 


'         (it  WaBb.  470) 

DUSENBERRT  et  ft!,  v.  McDOLE  et  al. 

(Supreme  Court  of  Washington.  March  28, 
1900.) 

Priitcipal  and  Agent— AiraHOBiTT  of  Agent 
—Payment. 

Plflintilfs,  who  were  nonresidents,  loaned 
money  to  defendants  secured  by  a  mortKaKe  on 
defendants'  land,  through  S.,  who  was  plain' 
tiffs'  ^reucral  agent  for  tliat  purpose,  and  held 
general  powers  of  attorney  autnorizfng  him  to  col- 
lect money  due  plaintiffs,  and  to  satisfy  mort- 
gages. It  was  agreed  between  defendant  end 
S.  that  the  notes  might  be  paid  in  grain. 
Thereafter,  for  10  years,  defendants  delivered 
more  grain  than  was  sufficient  to  pay  the  notes, 
but  S.  testified  that  defendants  drew  ahead  for 
so  many  other  purposes  that  the  amount  credited 
on  the  notes  was  all  that  was  left  to  apply  there- 
on. If  the  credits  on  tbe  notes  from  tiia  pro- 
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ceeds  of  the  grain  were  nnanthorlzed  the  notes 
were  barred  b;  limitations.  Beld,  that  S.  was 
the  a^nt  of  plaintiGb  for  all  purposes  connect- 
ed with  the  notes  and  mortgage,  ■  and  that  his 
receipt  of  payment  In  grain  instead  of  cash  was 
binding  tm  them. 

Appeal  from  Superior  Court,  Coltunbla 
Ooonty;  Chester  F.  Ulller,  Judge. 

Actl<m  by  Lewis  Dusenberry  and  another 
against  William  McDole  and  another.  From 
a  JndgmeDt  In  faT<nr  of  d^oidants,  plaintiffs 
appeal.  Affirmed. 

Miller  &  Fonts,  for  appellants.  M,  M.  God- 
man,  Hardy  B,  Hamm,  and  M.  F.  Gose,  for 

respondents. 

MOUNT,  C.  J.  This  action  was  brought 
to  foreclose  a  mortgage  upon  certain  real 
estate  in  Columbia  couutj-.  The  complaint 
is  In  Jbeusualformiuforeclosure.  Theauswer 
of  the  mortgagor,  after  deuyiug  among  oth- 
er allegations  the  amount  alleged  to  be  due, 
alllrmatirely  pleaded  payment,  and  also  that 
the  action  Is  barred  by  the  statute  of  llmit- 
atious.  At  the  trial  of  the  case  the  lower 
court  sustained  the  plea  of  payment  and  dls* 
missed  the  action.  The  facts  are,  in  sub- 
stance, as  follows:  In  the  year  180O,  the 
resix»udent  Jacob  Stencel  was  the  owner  of 
the  land  in  question.  In  March  of  that  year 
he  sold  the  same  to  respondent  McDole, 
and  gave  him  a  bond  for  a  deed.  In  Decem- 
ber of  the  same  year  Mr.  Stencel  agreed  to 
deed  the  land  to  Mr.  McDole  and  take  a 
purchase  money  mortgage  for  the  amount 
due,  and  that  Mr.  MeDoie  might  pay  the 
notes  by  delivering  grain  each  year.  At  that 
time  Mr.  Stencel  was  agent  for  the  appel- 
lants, who  were  then,  and  are  now,  residents 
of  California,  loaning  money  Jn  Columbia 
county.  Mr.  Stencel  held  general  powers  of 
attorney  for  collecting  money  due  the  appel- 
lants, and  satisfying  mortgages  in  said  coun- 
ty. The  appellants  furnished  the  money  In 
this  case,  and  Mr.  Stencel  executed  a  deed 
to  Mr.  McDole;  whereupon  the  latter,  on 
December  23,  1890,  executed  his  three  prom- 
issory notes,  one  for  $1,C00,  due  November 
1.  1891,  one  for  $1,000,  due  November  1, 
1803,  and  one  for  $1,350,  due  November  1, 
1S04,  payable  to  the  appellants,  and  on  the 
same  day  executed  and  delivered  to  Mr. 
Stencel  the  mortgage  sued  upon,  which  was 
given  to  secure  the  payment  of  the  notes 
almve  named.  Thereafter,  until  the  year 
1800.  respondent  McDole  delivered  lar^e 
gnantitles  of  grain  to  Mr.  Stencel  to  be  ap- 
plied In  payment  of  the  notes,  and  it  ap- 
pears to  be  conceded  that  more  than  enough 
grain  was  delivered  to  pay  the  notes;  but  Mr.^ 
Stencel  testified  that  Mr.  McDole  drew  ahead* 
for  so  many  other  purposes  that  the  amount 
credited  upon  the  notes  was  all  that  was 
left  to  apply  theroM).  After  the  crop  for 
the  year  1^0  bad  been  delivered  to  Mr.  Sten- 
eal,  while  be  then  had  the  notes  In  hla  pos- 


sesslon  at  Dayton  In  Columbia  county,  a 
settlement  was  had  between  Mr.  Stencel  and 
Mr.  McDole,  and  It  was  then  agreed  be- 
tween tbera  that  the  notea  had  been  fully 
paid.  Mr.  Stmcel  agreed  to  deIiT«r  the  notes 
to  Mr.  McDole  oa  the  next  day.  This,  how- 
ever, was  never  dcme.  It  appears  to  be  a 
conceded  fact  that  all  payments  made  by  Mr. 
McDole  upon  the  notes  were  made  by  the 
delivery  of  grain  to  Mr.  Stencel;  that  Mr. 
Stencel  recelTed  the  grain,  and  sold  It,  and 
retained  the  [iroceeds  to  be  credited  upon 
the  notes.  Appellant^  claim  that  Mr.  Sten- 
eel  was  the  agent  of  Mr.  McDole  for  the  pur- 
pose of  selling  the  grain,  and  that  If  he  was 
agent  for  apiwllanta,  he  was  anthoiized  to 
receive  payment  only  in  money.  The  trial 
court  found  against  both  these  contentions. 

We  think  the  evidence  is  conclnsive  that 
Mr.  Stencel  was  the  agent  of  appellants  for 
all  pun>oaes  connected  with  the  notes  and 
mortgage.  He  made  the  loan  for  the  ap- 
pellants, and  it  appears  that  Mr.  McDole 
had  no  knowledge  of  the  fact  that  the  notes 
and  mortgage  wero  made  out  to  the  appel- 
lants until  about  the  time  the  action  was 
brought  to  foreclose.  Mr.  Stencel  was  the 
only  person  that  respondent  knew  In  the 
transaction,  and  respondent  dealt  with  bim 
as  the  principal.  It  was  agreed  when  the 
notes  were  given  that  payments  should  be 
made  In  grain,  and  payments  were  so  made 
for  nearly  10  years.  No  mon^  payments  at 
all  were  made.  All  payments  were  made  In 
grain.  While  It  is  true  that  an  agent  au- 
thorized to  receive  payment  Is  ordinarily 
deeiued  Intrusted  with  power  to  receive 
It  In  money  only,  yet  when  there  has  been 
a  long  course  of  dealing,  and  payments 
are  received  by  the  agent  according  to  such 
course,  if  the  agent  altme  Is  known,  and  he 
is  supposed  to  be  the  principal,  and  the  debt- 
or has  no  notice  of  any  claim  by  the  real 
principal,  the  latter  will  be  bouud.  Story 
on  Agency  (9th  Ed.)  §§  429,  430.  Further- 
more, the  appellants  must  be  held  to  have 
ratlOcd  the  payments  in  grain,  or  they  must 
be  held  to  have  disaffirmed  such  payments. 
In  the  latter  event  the  notes  were  long  since 
barred  by  the  statute  of  limitations.  In  the 
former  event  the  notes  have  been  paid.  Un- 
der the  facts  in  the  case,  we  are  convinced 
that  Mr.  Stencel  had  authority  to  receive 
the  grain  as  payment  of  the  notes,  and  that 
he  was  the  agent  of  appellants  for  that  pur- 
poae,  and  not  the  agent  of  Mr.  McDole. 

The  questions  of  fact  presented  In  the  case 
are  based  upon  conflicting  evidence,  which 
we  have  examined,  and  we  conclude  that 
the  findings  of  the  lower  court  are  In  ac- 
cordance with  the  weight  thereof. 

The  Judgment  is  therefore  affirmed. 

BOOT,  CROW,  DUNBAR,  FULI-BBTON, 
and  HADLEHT,  JJ.,  concur. 
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(42  WaA.  480) 

H0BBI8  T.  WARWICK. 

(Supreme  Court  of  Wasbinxton.  Mardi  20, 
lOOU.) 

1.  TBIAL— QUESTIOT?  FOB   OOTJBT  AND  JUBT— 
DiBECTION  OF  VeBDICT. 

Ballinger'8  Ann.  Codes  &  St  {  4094,  pro- 
Tides  that  m  all  canes  tried  in  the  superior  court 
with  a  jury,  in  whirh  the  legal  snfBciencT  of!  the 
evidence  bd&I]  be  challenged,  and  the  court  shall 
decide  aa  a  matter  of  law  what  verdict  should 
be  found,  the  coart  sliall  thereupon  discharge 
the  Jury  from  farther  consideratioa  of  the  caso, 
and  direct  judgment  to  be  entered  In  accordance 
with  its  decision.  Hfld.  ^that  such  section  bod 
reference  aloue  to  the  legal  sufficiency  of  the 
evidence,  and  did  not  justify  a  court  on  an  ap- 
plication for  a  directed  verdict  to  pass  on  the 
probative  sufficiency  of  the  evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Gent.  Dig.  Trial.  §S  332,  333.] 

2.  Husband  and  Wife— Alienation  of  Ap- 
FECTioKS— Evidence, 

In  no  action  for  alienation  of  the  aFFrctions 
of  plaintiff's  wife,  evidence  concerning  the  con- 
duct of  dpferd  -nt  and  the  wife  after  her  separa- 
tion from  plaintiff,  but  during  Hie  existence  of 
the  marital  relation,  was  adtniRsible. 

[Ed.  Note, — For  rases  in  point,  s^e  vol.  20, 
Cent.  Dig.  Husband  and  Wife,  §  1124.] 

3.  Same —  Want  of  Affection— Mitioation 
OF  Damaofs. 

In  nn  ettion  for  alienation  of  nffectio"s  of 
plaintiff's  wife,  evidence  that  no  aHection  ex- 
isted between  ])|:iinliiT  uiid  hi»  wife  is  admissible 
onlv  in  mitipr'n'on  of  damages,  and  not  as  a 
bar  to  the  action. 

Appeal  from  Su|iei'lor  Court,  Lincoln  Coun- 
ty; W.  T.  Wiiricn.  Judge. 

Action  by  Joseph  N.  Morris  against  May- 
nard  Warwiik.  Frjni  a  judgment  for  defend- 
aut,  plnlutitl  apiieuis.  Kevcrsod. 

H.  N.  Martin,  J.  T.  MulligMU.  and  X.  T. 
Caton,  for  aitiiellaut  Meirftt  &  Merritt,  for 
respondent 

DUNBAH,  J.  Tbis  is  an  action  brongbt  by 
the  appellant  ngiiinst  tbe  respondent  for  dniu- 
agea  for  allenntlng  tlie  affections  of  bis  wife. 
At  tbe  close  ot  iilaliitlff'a  testimony  defend- , 
ant's  motion  for  a  nonsuit  was  denied,  and 
at  tbe  cloi^e  of  tbe  case  tbe  defeudnnt  cbal- 
lenged  tbe  legal  sntUcteui?  of  tbe  testimony, 
'and  also  moved  tbe  court  for  an  instructed 
verdict.  Tbe  court  was  of  tbe  opinion  tbnt 
the  proi)er  procedure  would  be  to  discbarge 
tbe  Jury  and  enter  Judgment,  whicb  It  pro- 
ceeded to  do.  entering  Judgment  in  favor  of 
the  defendiiut 

In  Bpcakliig  of  tlie  case  of  Clark  v.  Great 
Northern  Ity.  Co..  37  Wash.  537,  70  Pae.  1108, 
tbe  court  intliunted  that  it  was  Its  duty  to 
discharge  the  Jury  In  this  case  and  decide  the 
case  on  tbe  weight  of  tbe  testimony,  malting 
the  following  statement:  "I  wish  you  would 
read  that  Clark  Case  all  through.  I  do  not 
fcnow  ds  I  eXiK'tly  uuderstand  it  yet  myself. 
If  it  means  what  It  says,  as  I  understand  it, 
the  Jury  would  be  simply  ati  ornament."  The 
court,  then  proceeding,  said:  "In  this  case 
the  duty  devolves  upon  the  court  under  the 
law  laid  down  to  take  tbe  case  from  tbe  Jury 
a  and  render  a  verdict  In  accordance  with 


the  court's  ppfnlon,  and  In  view  of  tbe 
fact  that  the  court  In  this  case  119s  listen- 
ed to  tbe  testimony  and  Is  satisfied  that  a 
verdict  In  this  case  must  be  In  fav<nr  of 
defendant,  tbattbe  plaintiff  hasfalledentlrely 
to  make  out  a  cose,  and  that  tlie  facte  In  this 
case,  as  applied  to  tbe  law,  would  compel  a 
verdict  of  that  kind,  and  in  view  of  tbe  fact 
that  you,  gentlemen,  not  understanding  the 
law,  probably  might  bring  in  a  verdict  some 
other  way,  which  I  would  be  compelled  to  set 
aside.  I  flilnk  tbe  proper  thing  to  do  would  be 
to  discbarge  the  Jury  and  render  a  verdict  my- 
self. 80  you  are  excused  from  any  further 
duty  In  this  case,  and  Judgment  will  go  for  the 
defendant  In  this  case."  The  court  evidently 
misinterpreted  the  Clark  Case,  for  It  was  not 
the  Intention  of  this  court  in  that  case  to  sub- 
jugate the  discretion  of  the  Jury  In  passing 
upon  questions  of  fact  to  the  will  oT  tbe 
court,  or  to  go  beyond  tbe  provisions  of  tbe 
statute.  In  that  case  it  appeared  from  state- 
ments made  by  tbe  court  that  be  thought  a 
new  trial  ought  to  be  granted  for  In8ufficien<*y 
of  tbe  evidence,  but  that  tbe  court  did  not 
have  tbe  legal  authority  to  grant  such  new 
trial;  and  It  was  held  by  this  court  that  tbe 
court  erred  In  its  construction  of  the  law,  for 
the  stotnte  (subdivision  7,  |  G071,  Bnlllnger's 
Ann.  C^des  &  St.)  especially  maUes  fnsuffi- 
clenty  of  the  evidence  to  Justify  the  verdict  a 
ground  for  granttaig  a  new  trial.  But  It  will 
be  obF'er^'ed  that  it  does  not  authorize  the 
court  to  take  the  case  from  tbe  Jury  and  make 
a  final  determination  of  the  Issues  Itself;  but 
that,  acting  on  the  supposition  that  substan- 
tial Justice  has  not  been  done  by  reason  of 
some  mistake  or  Inadvertence  of  the  Jury, 
simply  gives  the  parties  another  trial. 

As  to  bow  often  the  court  would  be  justl- 
fled  In  granting  a  new  trial  on  the  same  testi- 
mony In  the  same  case  Is  a  question  to  be  de- 
termined by  tbe  appellate  court  in  passing 
upon  the  proper  exercise  of  such  discretion  on 
the  part  of  tbe  trial  court  Under  the  theory 
of  the  law,  however,  tbe  ultimate  declaion  up- 
on the  question  of  fact  Involved  Is  tbe  prov- 
ince of  tlie  Jury.  8ectlon  4094,  Balliuger's 
Ann.  Codes  &  St,  provides  tbat  "in  all  cases 
tried  In  the  superior  court  with  a  Jury  in 
which  the  legal  sufficiency  of  the  evidence 
shall  be  challenged,  and  tbe  court  shall  decide 
SB  a  matter  of  law  what  verdict  should  be 
found,  the  court  shall  tberoupon  discharge 
the  Jury  from  further  conslderotlon  of  the 
case,  and  direct  Judgment  to  be  entered  In  ac- 
cordance with  Ite  de<^sIon."  This  section.  It 
will  be  observed,  deals  alone  wltta  the  1^1 
sufllclency  of  tbe  evidence;  not  taking  into 
'account  at  all  Its  probative  sufficiency.  That 
Is  to  say.  If  tbe  evidence  offered,  if  admitted 
to  be  true.  Is  not  legally  sufficient  to  sustain 
a  verdict,  there  Is  nothing  for  the  Jury  to  pass 
upon,  and  It  becomes  the  duty  of  tbe  court  to 
disciiarge  the  Jury  and  render  tbe  Judgment 
which  the  law  prescribes.  80  tbat  It  will  be 
seen  that  there  was  no  Justification  under  the 
law  for  the  action  of  the  court  In  discharging 
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tbe  Jury  and  rendering  Judgment  for  the  de- 
fendant in  tills  case,  nnleas  It  appears  that 
there  was  not  sufficient  legal  testimony  offer- 
ed by  the  plaintiff  to  sustain  a  Judgment  In 
fkct.  It  Is  candidly  stated  by  the  attorney  for 
respondent  In  his  brief  that,  If  It  could  be 
maintained  that  there  was  eTldenoe  l^lly 
sufficient  to  support  a  verdict,  then  It  cannot 
be  doubted  that  the  Jury  should  have  passed 
upon  the  facts. 

But  It  Is  contended  that  there  was  not  sufB- 
cient  erldence  In  the  case  With  this  conclu- 
sion of  learned  counsel  we  cannot  agre&  It 
seemed  to  be  tbe  view  of  the  trial  court  that 
the  conduct  of  the  defendant  and  the  plain- 
tiff's wife  at  any  time  after  the  separation  of 
plaintiff  and  his  wife  was  not  pertlnrat  nor 
material.  <m  tbe  theory,  as  indicated  by  the 
court,  that  there  could  be  no  alloiatlon  of  af- 
fection where  none  existed.  But  It  does  not 
necesBarily  follow  that  affection  does  not  sur- 
Tlve  a  separation.  No  arbitrary  standard  of 
actl<Hi  can  be  erected  by  which  conjugal  affec- 
tion  can  be  tested  or  measured.  It  differs  In 
Intensity  and  constancy  wiUi  tbe  different 
temperaments  and  characters  of  the  Individ- 
uals. It  may  be  so  siqterflclal  that  slight 
proTocation  would  be  sufficient  to  destroy  it, 
or  it  may  be  so  deeply  rooted  that  It  will 
surrlve  neglect,  dlagrace,  brutal  treatment, 
and  desertion.  It  sometimes  erea  outUres 
legal  separation,  as  Is  proven  by  many  au- 
thenticated instances  of  men  and  women  re- 
marrying  after  divorce  has  been  f^talned. 
Husbands  and  wives  In  the  heat  of  passion, 
en^ndered  by  wrongs,  real  or  Imaginary, 
niay,  and  frequently  do,  separate  from  each 
other,  and  yet,  when  time  gives  c^^rtunlty 
for  reflection  and  self-ecamlnatlon,  It  is  fre- 
dumtly  discovered  by  both  parties  that  the 
actual  cause  of  dissension  was.  really  trifling, 
that  affection  was  not  annihilated,  but  simply 
fw  the  time  being  forced  Into  the  badcground, 
and  reconciliation  Is  devoutly  desired  by  both. 
And  it  Is  this  rle^t  to  a  reconciliation  that 
a  stranger  has  no  right  to  interfere  with,  or 
deprive  a  husband  or  wife  of.  are 
legally  husband  and  wife  until  they  are  di- 
vorced, and  legal  responBlbllity  still  attaches 
to  tbe  husband  to  support  the  wife.  It  is  well- 
established  law  In  tills  country  that  evidence 
offered  by  the  defendant  to  show  a  state  of 
facts  indicating  that  no  affection  existed  be- 
tween tbe  plaintiff  and  bis  wife  will  not  be 
beard  as  n  bar  to  action  for  alienation  of  af- 
fection, but  will  simply  be  heard  In  mitigation 
of  damages.  Some  of  the  authorities  go  so 
far  as  to  bold  that,  where  It  was  admitted 
that  the  wife  bad  no  affectlw  for  the  plain- 
tiff, a  third  party  had  no  right  to  Interfere  or 
cut  off  any  chance  of  an  affection  springing 
up  in  the  future,  and  that  It  Is  not  in  the  in- 
terest of  good  order  and  public  morals  to  per- 
mit one  who  has  no  right  to  interfere  to  set 
up  a  disagreement,  or  even  separation,  as  a 
complete  defense  to  an  action  the  latter 
for  the  wrong.  Elliott  on  Bvldence,  S  1650; 
15  Am.  &  Eng.  Enc.  of  Law  CH  Ed.)  p.  802; 


Sutherland  on  Damages  (3d  Ed.)  p.  3771; 
Cooley  on  Torts  (2d  Ed.)  p.  263,  and  cases 
cited  by  the  above  authorities  which  fuUy  sus- 
tain tbe  text  Without  specifically  analyz- 
ing the  testimony,  It  is  sufficient  to  say  that 
there  is  ample  evidence,  if  the  Jury  believed 
it  to  sustain  a  Judgment  against  the  defend* 
ant 

The  Judgmait  of  the  court  will  therefore  bo 
reversed,  and  a  new  trial  had. 

MOUNT,  C.  J.,  and  BOOT,  CROW,  FDt 
LBBTON  and  BADLET,  JJ.,  concur. 


(4S  WsA.  m) 

KUEHN  V.  DIX.  . 

(Supreme  Oonrt  of  Woaliington.  April  11, 
190&) 

Neolioenok  -~  UsK  or  L&rd  —  Seitxito  or 

FiBES. 

In  an  action  under  BalUnger's  Ann.  Oodes 
ft  St.  {  3138,  makins  any  one  liable  for  dama- 
ges done  by  a  fire  kindled  npon  bis  land  and  neg- 
OgeDtty  allowed  to  spread  to  land  of  another, 
evidence  hold  sufficient  to  show  defendant  guil^ 
of  negligence. 

Appeal  from  Superior  Court  Stevens  Ck)un- 
ly;  D.  H.  Carey,  Judge. 

Action  by  M.  A.  Kuetm  against  Fred  Dix. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

Lewis  C  Jesseph,  for  api>ellant  W.  H. 
JackB(^  and  S.  &  JT.  W.  Douglas,  for  respond- 
eat. 

CBOW,  X  This  action  was  commenced  In 
the  superior  court  of  Stovens  county  by  tbe 
respondent  M.  A.  Kuehn,  against  tbe  appel- 
lant Fred  Dlz,  to  recover  damages  sustained 
by  tbe  destruction  of  her  crops  and  injury  to 
her  land  by  flre.  Bespond^t's  land  lies  Im- 
mediately north  of,  and  contiguous  to,  that 
of  appellant  A  large  p(»rtl(m  of  the  appel- 
lant's and  respondent's  ranches  conaists  of 
low  bottom  land ;  the  soil  being  formed  from 
decon^osed  roots,  willows,  grass,  tules,  and 
other  v^tatlon.  During  a  portion  of  the  year 
these  lands  are  under  water,  which  runs  off 
during  the  summer  months  and  barvestlng 
season,  leaving  tbe  surface  dry.  The  soU, 
by  teBBoa  of  ito  composition,  is  combustible, 
and,  when  once  ignited  during  a  dry  season. 
Is  liable  to  bum  below  tbe  surface,  smoulder- 
ing and  extending  ttom  <me  point  to  another. 
Often  It  will  continue  to  bum  until  it  reaches 
water  level,  some  distance  below  the  surface. 
The  burning  of  this  soil  causes  permanent 
Injury  to  the  land.  Some  time  near  the  lat- 
ter part  of  August  or  early  in  September, 
1904,  appellant  started  a  flre  upon  bis  own 
land  for  the  purpose  of  buming  brush.  Re- 
spondent contended  that  appellant  negligent* 
ly  allowed  this  flre  to  continue  throughout  the 
month  of  September ;  tiiat  about  the  3d  day 
of  October  a  heavy  wind  caused  It  to  rapidly 
spread  over  reiqtonden^s  place  and  destroy  a 
large  amount  of  hay,  and  also  injure  her 
land;  that  the  appellant  had  ne^Igently  set 
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out  Bald  fire  and  had  also  negligently  failed 
to  take  proper  precautions  to  prevent  its 
spreading  and  damaging  the  respondent's 
land  and  crops.  The  appellant  conceded  that 
he  started  the  brnsh  fire  about  the  ist  of  Sep- 
tember,  and  that  during  that  month  certain 
other  flres  were  upon  his  laud.  He  contend- 
ed, howerer.  that  the  brush  fire  had  entirely 
subsided;  that  be  bad  aucc^sfuliy  used  all 
necessary  precautions  to  prevent  the  spread 
of  any  other  flres  from  his  land;  that  all  of 
said  flres  had  ceased  to  exist  prior  to  Octo- 
ber ;  and  that  the  fire  which  had  spread  over 
respondent's  land  came  from  the  place  of  one 
Jarvis,  and  not  from  appellant'a  The  court, 
upon  trial  without  a  Jury,  made  findings  of 
fact,  from*  which  it  appears  that  the  appel- 
lant was  not  originally  negligent  in  setting 
out  the  fire  upon  his  own  land,  but  that  he 
was  afterwards  negligent  In  not  taking  proper 
precautions  to  [n^veiit  Its  spreading  upon  the 
respondentia  land;  that  by  reason  of  such 
negligence  It  did  spread  over  her  land;  and 
that  she  had  sustained  damages.  From  a 
Judgment  In  favor  of  respondent,  ttils  appeal 
has  been  tak^ 

The  appellant  contends  that  the  court  eri'ed 
In  denying  his  motion  for  a  nonsuit,  and  In 
rendering  Judgment  for  resjiondent  The  ap- 
pellant has  presented  a  very  exhaustive  and 
well-prepared  brief,  raising  numerous  legal 
questions  on  tlie  law  of  flres,  which  we  think 
It  unnecessary  to  consider,  as  the  controlling 
qnestions  before  us  arise  entirely  on  Issues 
of  tact  under  the  provisions  of  section  3138, 
BallingOT's  Ann.  Codes  &  St,  which  reads  aa 
follows:  "If  any  person  shall  for  any  law- 
ful purpose  kindle  a  flre  upon  bis  own  land, 
be  shall  do  It  at  such  time  and  In  such  man- 
ner, and  shall  take  such  care  of  It  to  prevent 
It  tKom  spreading  and  doing  damage  to  other 
I)ersons*  property,  as  a  prudent  and  careful 
man  would  do,  and  If  be  fall  so  to  do  he  shall 
be  liable  in  an  action  to  any  person  suffering 
damage  thereby  to  the  full  amount  of  such 
damage."  Although  the  trial  court  found  ap- 
pellant was  not  negligent  In  starting  a  flre 
upon  his  own  land,  still  he  would  be  liable 
If  be  did  not  take  such  care  of  his  flres  as  a 
prudent  and  careful  man  would,  to  prevent 
them  from  spreading  and  doing  damage  to 
respondent's  property.  He  contends  that  be 
did  take  all  such  necessary  precautions,  but 
upon  this  question  the  evidence  Is  conflicting. 
The  court  found  him  to  have  been  n^llgent  in 
tills  regard.  From  an  examination  of  the  ev- 
idence, we  think  this  finding  correct,  and  will 
not  disturb  It.  It  appears  that  the  appellant 
built  his  fires  at  a  time  of  the  year  when  the 
land  contained  the  very  least  molRture,  and 
during  a  season  that  was  especially  dry. 
There  was  evidence  tending  to  show  that  dur- 
ing the  month  of  September,  while  flres  were 
burning  upon  his  land,  be  frequently  left 
n<Hne  leaving  no  one  to  guard  them,  or  pre- 
vent them  from  spreading ;  that,  on  the  morn- 
ing of  the  very  day  when  the  flre  spread 
most  rapidly  and  actually  damaged  resiioud- 


enfs  property,  appellant  endeavored  to  divert 
the  waters  from  a  small  stream  for  the  pur- 
pose of  flooding  the  land  and  quenching  the 
fire,  but  that  be  again  left  home  without  leav- 
ing any  one  In  charge  or  waiting  to  ascertain 
whether  his  efforts  had  been  successful,  and 
remained  away  until  the  damage  was  doneu 
There  is  an  abundance  of  other  evldaice  to 
sustain  all  the  findings  made. 

The  only  questions  In  this  case  calling  for 
any  serious  consideration  on  this  appeal  be- 
ing Issues  of  fact,  which  the  court  properly 
detramlne  In  favor  of  respondent,  the  Jud^ 
ment  will  be  afiSrmed. 

MOUNT,  O.  J.,  and  DUNSAR,  HADLEY, 
FULLERTON,  and  HOOT,  JJ.,  concur. 


(42  Wash.  SSS) 
SHEEHAN  V.  BAILET  BLDO.  CO. 

(Supreme  Court  of  Washington.  April  11, 

1906.) 

1.  AppEAir— Notice  and  Statembkt  or  Facts 
—Notice— Pebsohs  Ektitud. 

On  plaintifTs  appeal,  it  is  not  necessary  to 
serve  the  proposed  statement  of  facta,  nor  the 
notice  of  appeal,  upon  a  defendant  as  to  whom 
plaiotiCE  has  voluntarily  dismissed. 

2.  Nuisance— Staibwat  Neab  Stbbet. 

Where  defendant  maintained  a  stairway 
leading  to  a  basement,  the  top  of  the  stairs  be- 
mg  over  4%  feet  from  the  sidewalk  and  in  a 
private  alley,  the  stairway  was  not  a  nuisance, 
and  defendant  was  not  liable  to  a  person  who. 
while  walking  on  the  sidewalk  and  in  attempting 
to  avoid  a  runaway  horse,  fell  down  the  stairs. 

[Kd.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §§  S2,  S3 ;  vol.  87,  Cent. 
Dig.  Nuisance,  {  143.] 

Appeal  from  Superior  Court,  King  County; 
Geo.  E.  Morris,  Judge. 

Action  by  James  Sbeehau  against  the 
Bailey  Building  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  AflSrmed. 

John  Arthur,  T.  D.  Page,  and  Reavis, 
Thorp  &  Wheeler,  for  appellant  Peters  & 
Powell,  for  respondent 

ROOT,  J.  The  respondent  Is  the  owner  of 
a  large  brick  and  stone  office  building  situated 
on  the  west  side  of  Second  avenue  In  the  city 
of  Seattle.  Just  south  of  this  building,  with 
a  narrow  private  alleyway  between.  Is  the 
Butler  block,  a  large  brick  and  stone  hotel 
building.  In  the  basement  of  the  Bailey 
building  Is  a  restaurant,  which  Is  reached 
from  Second  avenue  by  means  of  a  stairway 
about  4  feet  6  Indies  wide  and  situated  In 
the  alleyway  between  said  buildings.  The  top 
of  this  stairway  Is  4  feet  and  7  inches  from 
the  line  of  the  front  (east  side)  of  said  build* 
logs,  which  line  Is  tiie  west  side  of  the  side- 
walk. From  the  said  west  line  of  the  side- 
walk to  the  top  of  the  stairway  there  is  a 
gradual  slope  of  about  five  or  six  inches,  and 
the  sidewalk  there,  as  well  as  the  cement 
walk  between  it  and  the  stairway,  slopes 
slightly  and  gradually  toward  the  south.  The 
stairway  leading  to  the  basement  is  protected 
on  the  north  and  south  8ld4»^y  the  walls 
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of  the  two  buildiugs  mputioned,  aud  on  the 
vest  Bide  by  on  Iron  or  steel  railing.  It  is 
open  and  unguarded  only  on  the  east  side, 
where  it  opens  into  the  area  of  the  alleyway 
leading  to  the  street.  On  the  14th  day  of 
April,  1004,  appeilnut,  while  walking  along 
the  Bidewalk  In  front  of  said  Bailey  build- 
ing, bad  his  attention  attracted  to  a  runaway 
horse  coming  along  on  the  sidewalk,  and,  in 
attempting  to  avoid  being  run  over,  he  lu 
some  manner,  the  evidence  does  not  show 
bow,  entered  said  alleyway  and  fell  down 
the  stairway  hereiubefore  referred  to,  sus- 
taining severe  injuries.  The  case  was 
brought  on  for  trial  before  the  court  and  a 
juiT.  At  the  close  of  plaintiff's  case,  a  chal- 
lenge was  interposed  to  the  at^loicr  of  the 
evltence,  and  a  motion  for  nonsuit  made,  both 
of  which  were  sustained,  and  the  action  dis- 
missed. From  the  judgment  of  dlsmlsBal  an 
appeal  la  taken. 

The  action  was  originally  commenced 
against  respcmdent  and  the  city  of  Seattle, 
and  both  deffflidants  appeared.  Upon  the  day 
of  the  trial  the  case  was  dismissed  as  to  the 
city,  upon  the  motion  of  this  appellant.  Re- 
spondent here  moves  to  strike  the  state- 
ment of  facts  and  to  dismiss  the  appeal,  for 
the  reason  that  neither  the  proposed  state- 
ment of  facts  nor  the  notice  of  appeal  was 
served  upon  the  city.  We  do  not  believe 
the  requirement  of  the  statutes  with  refer- 
ence to  service  of  a  proposed  statement  of 
facta  and  nott<»  of  appeal  is  applicable  to 
a  case  where,  as  here,  one  of  the  defendants 
upon  the  motion  of  the  plalntUT  is  dismissed 
from  the  action  prior  to  or  during  tbe  trial. 
MrEachem  v.  Brackett,  8  Wash.  G52,  G5T, 
3G  Pac.  600,  40  Am.  St  Rep.  922 ;  Watson  v. 
Sawyer,  12  Wash.  35,  40  Pac.  418,  41  Pac. 
43;  Smalley  v.  Laugenour,  SO  Wash.  SOT,  70 
Pac.  T8G;  First  Nat  Bank  of  Seattle  v. 
Gordon  Hardware  Company,  SO  Wash.  127, 
TO  Pac.  261.   BoUi  motions  will  be  denied. 

Upon  the  merits,  It  is  claimed  by  appellant 
that  the  respondent,  in  keeping  an  open  stair- 
way so  near  a  much  traveled  street,  was 
guil^  of  maintaining  a  nuisance,  which  was 
the  proximate  cause  of  the  Injury  sustained 
by  tbe  respcHident  in  falling,  as  hereinbefore 
stated.  It  is  doubtless  the  law  that  the  own- 
er of  premises  adjoining  a  street  shall  not 
permit  thereupon  coudltions  calculated  to  oc- 
caslon  or  permit  Injury  to  travelers  using 
the  street  In  the  osual  and  ordinary  manner, 
aud  such  owner  is  liable  for  such  Injuries  as 
ar?  occasioned,  by  improper  condition  of  his 
premises,  to  such  travelers  while  making  such 
usual  and  proper  use  of  the  street.  But  this 
record  does  not  present  a  case  of  that  kind. 
This  stairway  was  used  to  reach  tbe  base- 
ment of  the  building  where  a  legitimate  busi- 
ness was  being  carried  on,  and  to  which  It 
was  proper  that  there  should  be  access  from 
the  public  street  The  top  of  tbe  stulrs  wiis 
4  feet  and  7  inches  away  from  the  sidewalk. 
Tbe  open  area  Iwtween  the  head  of  the  stairs 
and  the  sidewalk  was  not  a  public  thorough- 


fare, but  was  a  private  way  furnishing  ac- 
cess to  those  desli'ing  to  enter  the  basement 
of  said  building.  That  a  pedestrian  should 
"Stumble  and  fall  from  the  sidewalk,  or  be 
hurled  In  any  manner  therefrom,  in  such  a 
way  as  to  fall  or  be  precipitated  down  said 
stairway,  would  be  an  accident  or  circum- 
stance not  to  be  anticipated  as  naturally  or 
necessarily  incident  to  the  use  of  said  side- 
walk and  street  In  other  words,  it  would 
be  an  unusual  and  extraordinary  occurreuce, 
such  as  could  scarcely  be  expected  to  hap- 
pen other  than  through  the  fault  or  negli- 
gence of  the  person  so  falling  or  precipitated, 
or  of  some  third  person  or  agency.  The  own- 
er of  premises  adjacent  to  a  street  is  not  re- 
quired to  anticipate  or  guard  against  such 
unusual  and  extraordinary  occurrences. 
Tester  v.  Seattle,  10  Wash.  327,  38  Psc.  1006; 
Lorenzo  v.  Wirtii.  170  Mass.  696,  49  M.  B. 
1010,  40  L.  R.  A.  347:  Hclntlre  v.  Roberts. 
140  Mass.  450,  22  N.  E.  13,  4  L.  R.  A.  519,  14 
Am.  St  Rep.  432 ;  Bay.  Negligence  of  Imposed 
Duties,  p.  116;  Alilne  v.  City  of  Mars,  71 
Iowa,  654.  33  N.  W.  IGO.  We  do  not  think 
the  record  in  this  case  reveals  any  n^llgence 
on  the  part  of  the  re^Kmdent 

Tbe  Judgment  of  the  sup^ior  court  is 
therefore  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW. 
HADLEY.  FULLERTON,  and  RUDEINf  JJ., 

concur. 


(42  WaA.  5511 

In  re  CITY  OP  SEATTLE. 

(Supreme  Court  of  Washington.  April  14, 
1006.) 

1.  EitisEST   Domain— Pboceedikqs— Consti- 
tution A  LiTV. 

Tbe  fact  that  a  city,  after  taking  a  portion 
of  lots  for  widening  a  street  awarded  com- 
peDsation  therefor,  and  then  assessed  the  re- 
mainder for  benefits  accruing  by  reason  of  the 
improvement,  did  not  constitute  a  taking  of 
property  without  Just  compensation  nor  with- 
out due  process  of  law. 

2.  Appeal  —  Habmless  Ebbob— Buungs  on 
Pleadings. 

It  was  not  prejudicial  error  for  the  court 
on  a  petition  for  tbe  widening  of  a  street  to 
strike  a  property  owner's  answer,  where  be  was 
given  an  opportunity  to  introduce  evidence  con- 
cerning all  the  matters  alleged  in  the  answer. 

3.  Municipal    Corporations— Assemjcekts 

FOS  lUPBOVEMENTS. 

Id  proceedings  by  a  city  for  tbe  widening 
of  a  street  at  the  time  the  assessment  roll  was 

before  the  court  for  consideration  a  property 
owner  offered  evidence  to  show  that  buildings 
upon  his  lots  had  been  damaged  by  the  widen- 
ing of  the  street.  Held,  tiiat  it  was  not  error  to 
exclude  the  testimony,  aa  the  question  was  one 
necessary  to  be  tried  by  the  jury  in  assessing 
damages  to  be  awarded,  and  either  was  or 
should  have  been  tried  at  that  bearing. 

4.  Saue— Change  ov  Assessment. 

Inasmuch  as  the  statute  gives  the  court 
power  to  modify,  change,  alter,  or  annul  an  as- 
Bossmeut  of  benefits  on  the  widening  of  a  street 
the  court  had  autliority  to  order  a  per  centum  to 
be  deducted  from  the  amount  originally  assessed 
against  pro]>erty  aud  make  It  a  general, charge 
against  the  municipality. 
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Appeal  from  Superior  Court,  King  County ; 
Geo.  E,  Morris,  Judge. 

Petition  by  the  city  of  Seattle  for  the  open- 
ing and  widening  of  a  street  From  an  order 
confirming  an  aBsesameot  against  property 
owners,  H.  M.  Peters  appeals.  Affirmed. 

H.  EL  Foster,  for  appellant  Scott  Cal- 
houn and  Elmer  R  Todd,  for  respondent 

FULLERTON,  J.  In  September,  1903,  the 
city  of  Seattle  by  ordinance  directed  that  all 
that  portion  of  Pike  street  lying  between 
Fourth  avenue  on  the  west  and  Melrose  and 
Minor  avenues  on  the  east  be  widened  and 
altered  by  Including  therein  a  strip  10  feet 
In  width  on  each  side  to  be  taken  from  the 
abutting  property.  The  ordinance  directed 
the  corporation  counsel  to  commence  a  pro* 
ceedlng  to  ascertain  the  just  compensation 
to  be  paid  the  owners  whose  pr^erty  would 
be  taken  by  the  proposed  improvement  and 
also  for  the  damages,  If  any,  caused  the  prop- 
erty not  taken.  The  ordinance  also  provided 
that  the  expense  of  the  Improvement  should 
be  paid  by  an  assessment  upon  the  property 
specially  benefited.  The  appellant  H.  M. 
Peters  owned  certain  lots  abutting  upon  Pike 
street,  and  by  the  terms  of  the  ordinance 
10  feet  off  of  the  end  of  each  of  them  was  au- 
thorized to  be  taken  for  the  use  of  the  street 
The  corporation  counsel  began  the  proceed- 
ings as  directed  causing  snmmons  to  be  serv- 
ed upon  the  appellant  as  provided  by  law. 
The  appellant  appeared  and  filed  an  answer 
in  which  he  put  in  issue  the  allegations  of 
the  petition,  and  claimed  that  bis  property 
would  be  damaged  by  the  proposed  Improve- 
ment to  the  amount  of  $60,000.  On  motion 
of  the  city  this  answer  was  stricken  by  the 
court  on  the  ground  that  an  answer  was 
neither  necessary  nor  proper  In  such  a  pro- 
ceeding. Thereafter  a  trial  was  had  before 
a  jury  on  the  allegations  of  the  petition,  the 
court  deeming  them  denied  by  operation  of 
law.  In  this  trial  the  appellant  appeared 
and  participated,  and  was  awarded  dam- 
ages by  the  verdict  of  the  jury  In  the  sum  of 
$10,000  for  the  part  taken ;  the  jury  finding, 
howeyer,  that  the  remainder  of  his  property 
would  not  be  damaged  by  the  Improvement 
Thereupon  pursuant  to  the  statute  the  city 
'filed  a.  supplemental  i)etItion  praying  for  the 
appointment  of  commissioners  to  make  an 
assessment  of  the  property  benefited  for  the 
purpose  of  paying  the  awards  made  to  those 
whose  property  was  to  be  taken  and  dam- 
aged. Commissioners  were  appointed  who 
made  out  and  returned  into  court  an  assess- 
ment roll  in  which  the  remaining  property 
of  the  appellant  was  assessed  as  receiving 
benefits  In  the  sum  of  $7,176.  The  appel- 
lant filed  exceptions  to  the  assessment,  and 
after  a  hearing  the  court  modified  the  roll  by 
deducting  therefrom  10  per  centum  of  the 
amount  assessed  directing  that  the  amount 
so  deducted  be  a  general  charge  against  the 
«Ity.  The  roll  as  modified  was  thereafter 
approved  and  confirmed,  and  the  several 


amounts  assessed  against  the  several  lots,, 
the  app^lant's  as  well  as  the  others,  de- 
clared a  first  lien  thereon.  This  appeal  Is 
from  the  order  confirming  the  assessment 

The  principal  contention  of  the  appellant 
is  based  upon  the  fact  that  the  dty  after  talc- 
ing a  portion  of  his  lots  for  the  purpose  of 
widening  the  street  and  awarding  him  com- 
pensation therefor,  assessed  the  remainder 
for  benefits  accruing  to  It  by  reason  of  the 
Improvement  This  he  says  Is  taking  bis 
property  without  just  compensation,  and 
consequently  without  due  process  of  law. 
But  this  precise  question  on  a  similar  statft 
of  facts  was  before  this  court  In  Quirk  t. 
Seattle  (Wash.)  80  Pac.  207,  and  we  there 
held  that  the  proceedlt^  violated  no  prorlsIoD 
of  the  Constitution  or  laws  of  this  state. 
This  case  Is  conclusive  of  the  question  in  so 
far  as  the  state  Constitution  and  laws  are 
concerned,  and  obviates  the  necessity  of 
further  discussing  It  It  Is  suggested,  how- 
ever, that  the  assessment  violates  the  feder- 
al constitution,  but  we  think  that  the  Su- 
preme Court  of  the  United  States  decided  to 
the  contrary  in  Bauman  v.  Ross,  167  U.  S. 
548,  17  Sup.  Ct  966,  42  L.  Ed.  270.  The  dis- 
cussion In  that  case  Is  able  and  exhaustive, 
and  we  do  not  feel  that  anything  could  be 
added  to  the  reasoning  "by  whldi  the  conclu- 
sion is  reached. 

As  to  the  remaining  assignments  of  error. 
It  Is  complained  that  the  court  erred  in 
striking  out  the  answer  filed  to  the  original 
petition,  and  In  refusing  to  hear  evidence  at 
the  time  the  assessment  roll  was  before  the 
court  for  consideration  to  the  effect  that  the 
buildings  upon  the  appellant's  lots  were  dam- 
aged by  the  widening  of  the  street.  But 
these  exceptions  are  without  merit  on  this 
appeal.  The  ruling  of  the  court  with  refer- 
ence to  the  pleading  if  error  at  all  was  with- 
out prejudice,  as  the  appellant  was  given 
opportunity  to  Introduce  evidence  at  the  hear- 
ing concerning  all  of  the  matters  alleged  In 
his  answer,  and  he  could  have  had  no  fur- 
ther privilege  had  his  answer  been  jiermit- 
ted  to  remain  In  the  case.  The  refusal  to 
admit  the  testimony  offered  was  not  error 
because  that  question  was  one  of  the  ques- 
tions necessary  to  bd  tried  by  the  jury  in 
assessing  the  damages  to  be  awarded  the 
api>ellant,  and  efther  was  or  should  have 
been  tried  out  at  that  hearing. 

I^inally,  it  is  contended  that  the  assess- 
ment Is  illegal  and  voidable  because  the  court 
ordered  10  per  centum  to  be  deducted  from 
the  amount  originally  assessed  against  the 
property  and  made  a  charge  against  the  gen- 
eral fund  of  the  city.  But  we  think 
there  was  no  error  In  this.  The  statute 
gives  the  court  power  to  modify,  change, 
alter,  or  annul  the  assessment  and  we  think 
it  may  lawfully  find  that  an  improvement  Is 
of  sufficient  general  benefit  to  make  a  pro- 
portion of  the.  cost  a  general  charge  against 
the  municipality.  If,  however.  It  be  intend- 
ed by  the  objection  to  assert  that  the  araess- 
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meat  vas  conflned  to  an  arbitrary  dlntrlct 
wtaleh  did  not  Include  all  of  tbe  property 
Bpeelally  benefited  by  the  ImproTemcnt,  then 
tbe  answer  la  that  there  Is  no  evidence  In 
the  record  that  such  Is  the  caae.  In  eo  far 
aa  we  can  discover  by  the  record  all  of  the 
inroperty  specially  benefited  by  tbe  improve- 
ment la  Indnd.d  In  the  assessment  roll,  and 
the  conrt  will  not  presume  the  contrary  mere- 
ly because  tbe  city  council  fixed  a  district  for 
assessment  prior  to  making  the  Improvement. 
TbB  iudgmrnt  appealed  from  Is  affirmed. 

MOUNT,  a  J„  and  HADLET.  DUNBAH. 
ROOT,  and  CROW,  3J.,  concur. 

(12  Wash.  6S5) 

LEWISTON  WATER  &  POWER  CO.  v. 
BROWN  et  aL 

(Snpr«ne  Court  of  WashlogtoD.  April  14, 

lOOC.) 

1.  Dbeds — Condition  Subsequent  —  Bbeacb 

— kNKORCEUCKT  OF  FOBFEiTUitB  —  ACIION— 

Deuanu  op  PoaSEPBION. 

Under  BntMn^wr's  Ann.  Cod»  &  St.  ft  STtOO, 
|irovidinK  tbat  soy  perssn  baviug  a  valid  aubsi^^t- 
ivg  interes.  in  red]  pi-oijerty  nnd  a  right  to 
the  possession  thereof  may  recover  tite  some  by  ac- 
tion agitinst  the  person  claiming  tlie  title  or 
an  fntereat  therein,  a  grantor  in  a  deed  is  en- 
titled to  recover  poasession  for  breach  of  a  con- 
dition subuequent,  witltout  .having  made  a  de- 
mand for  }>os8esaioD  prior  to  the  commencement 
of  the  action. 

[Ed.  Not& — For  cases  In  point,  see  vol.  IG, 
Cent.  Dig.  Dreds,  |  5J1.] 

2.  CoBPOBATiona— Ebtoppel— Acts  dv  Pbesi- 

DBNT. 

A  corporation  could  not  be  estopped  to  en- 
force a  condition  subsequent  in  a  deed  executed 
by  it  barring  ihe  maiuieuance  of  any  barroom, 
saloon,  or  brewery  on  the  premises,  by  a  mta%  ex 
parte  8ta.emenc  by  its  preaideut,  wiLbout  any  ac- 
tion whatever  on  the  part  of  its  boaid  of  direc- 
tors. 

Appeal  from  Superior  Court,  Asotin  Coun- 
ty; Cliefiter  h\  MlHer,  Judge. 

AcUon  by  the  Lewiatoo  Water  &  Power 
Company  against  ^  S.  Brown  and  others. 
From  a  Judgment  for  plalutitF,  defeudauts.  ap- 
peal. Affirmed. 

R.  B.  Ucli^rland  and  Graves  &  Graves,  for 
iQjpellauts.  Sturdevaut  &  Bailey,  for  re- 
spondent 

rULLERTON,  J.  The  respondent  being 
the  owner  of  a  tract  of  laud  In  Asotlu  county 
In  this  state  platted  the  sauie  Into  lots  and 
blocks  as  a  townslte  imder'the  nau»  of  the 
town  of  I^wlston ;  the  name  being  afterwards 
changed  tfy  l^lslatlve  enactment  to  Clarka- 
ton.  These  lots  it  put  upou  the  market  for 
sale,  giving  to  the  purchasers  warranty  deeds 
subject  to  a  proviso  In  the  following  or  simi- 
lar laiMSuage:  "Provided,  however,  that  In 
case  the  premises  hereby  conveyed  should 
be  used  In  ai^  way  for  the  purposes  of  any 
barroom,  saloon,  or  brewery,  that  this  inatm- 
ment  shall  bectmie  void  and  the  title  to  said 
pranlaea  and  water  ri^t  shall  at  once  revert 
to^  and  leveet  in,  said  grantor,  or  its  as- 


slgns;  this  provision  In  no  way  relating  to 
the  manul^tctare  ot  pure  wine,  syrups,  etc., 
from  tbe  Juices  of  the  fruit"  On  October 
30, 1807,  the  respondent  conveyed  by  deed  con- 
taining the  foregoing  proviso  one  of  such  lota 
to  Frank  Maruska  from  whom  It  passed  by 
regular  mesne  eonveyancea  to  the  appellant 
B.  S.  Brown.  Brown  lensed  tbe  same  to  tbe 
appellants  Reed  and  Wilson  who  fitted  up 
a  saloon  thereon  and  engaged  In  the  sale  of 
Intoxicating  liquors.  This  aotlou  was  there- 
upon brought  by  .tlie  respondent  who  prayed 
for  a  Judgment  and  drcree.  declaring  tbe  ap- 
pellnnt's  title  forfeited,  that  it  have  restitu- 
tion of  the  premises,  and  tlint  Its  title  to  the 
aame  be  quieted.  A  general  demurrer  was 
interpoFied  to  the  cmnplnlnt  and  overruled, 
wlierenp-in  the  nppellnnts  answered  setting  np 
affirmative  matter  thought  to  e^top  tile  re- 
spondent from  claiming  a  forfeiture.  After 
a  trial,  which  was  had  before  the  court  with- 
out a  Jury,  Judgment  was  entered  for  the 
rp-spondent  in  arcnrdaufe  with  the  prayer  of 
tt»  conip]alnt  and  tills  appral  was  taken 
there  from. 

Tiie  apppliflnts  fimt  eontpnrt  tbat  tbe  re- 
smndent  cannot  malntnln  this  nrtlon  fnr  the' 
reason  that  It  neither  alleged  nor  proved  that 
It  entered  npon  the  lot,  or  made  a  demand 
for  pni»'»esplon.  prior  to  Us  commpnoement. 
A  niuuber  of  cases  are  cited  which  sustain 
the  contention,  and  such  undoubtedly  was 
the  rule  nt  common  law.  But  we  think  the 
rule  ban  been  done  away  with  In  thN  state 
by  statute.  By  section  5600  of  Balllnger'a 
Ann.  Codes  &  8L  It  Is  provided  that  any 
person  having  a  valid  subsisting  Interest  in 
real  property,  and  a  right  to  the  possesirion 
thereof,  may  recover  the  same  by  action  in 
the  superior  court  of  tlie  proper  county  against 
the  tenant  hi  possession,  or,  If  there  be  no 
truant  in  possession,  then  against  the  person 
claiming  the  titie  or  claiming  an  Interest 
therein.  Neither  demand  nor  re-entry  is  made 
a  condition  precedent  to  the  right  to  maintain 
th^  action,  and.  since  this  section  was  In- 
tended to  supersede  the  common-law  remedies 
for  the  recovery  of  real  property.  It  must 
be  held  to  contain  In  Itfelf  all  of  the  limita- 
tions on  the  right  to  maintain  such  an  action. 
That  this  Is  the  correct  rule  under  the  statute 
la  abundantly  sustained  by  authority.  Thus 
In  Austin  v,  Cambrldgeporf  Parish.  21  Pick. 
mnm.)  21B.  It  was  snld :  -To  entitle  tbe  dev- 
isee to  malntnln  this  action.  It  would,  the 
principles  of  the  common  law,  have  been  nec- 
esmry  for  her  to  have  made  an  actual  entry 
before  luRtltutlng  her  suit,  but  by  the  provi- 
sions of  the  Revised  Statutes  great  and  Im- 
portant change  have  been  Introduced  Into 
our  system  In  relation  to  real  actions,  both 
In  the  form  of  the  pleading  and  In  the  proof 
necessary  to  sustain  such  an  action.  Tbe  de- 
mandant Is  no  longer  required  to  prove  an 
actual  entry  under  his  titie,  In  those  cases 
where  such  entry  was  necessary  at  common 
law.  but  If  he  shows  that  he  Is  entitled  to 
such  an  estate  as  he  dalms  In  the  pranlae^ 
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whether  as  heir  at  law,  devisee,  or  other- 
wise, and  that  he  has  a  right  of  entry  there- 
in, this  Is  snt&cient  proof  of  his  selslii.  Rev. 
St  1836,  c.  101,  §§  4,  &."  So  in  -Cowell  v. 
Springs  Co.,  100  U.  S-  65,  25  L.  Ed.  547,  a  case 
where  this  precise  question  was  involved,  it 
was  said:  "We  have  no  doubt  that  the  condi- 
tion in  the  deed  to  the  defendant  here  is  valid 
and  not  repugnant  to  the  estate  conveyed. 
It  Is  a  condition  subsequent,  and  upon  Its 
breach  the  company  had  a  right  to  treat  the 
ratate  as  having  reverted  to  it,  and  bring 
ejectment  for  the  premises.  A  previous  entry 
upon  the  premises,  or  a  demand  for  their  pos- 
session, was  not  necessary.  By  statute  in 
Colorado  It  is  sufficient  for  the  plaintiff  In 
ejectment  to  show  a  right  to  the  possession  of 
the  demanded  premises  at  the  commencement 
of  the  action  as  heir,  devisee,  purchaser,  or 
otherwise.  The  commencement  of  the  action 
there  stands  in  lieu  of  entry  and  demand  of 
possession."  And  in  Cornelius  v.  Ivlns,  20 
N.  J.  Law,  376,  it  was  said:  "As  a  general 
rule.  It  is  not  necessary  to  malte  an  actual 
entry  upon  land  In  order  to  maintain  the  ac- 
tion of  ejectment.  The  right  to  enter,  not 
an  actual  entry.  Is  requisite  to  sxistain  the 
action";  and  that  "as  an  actual  entry  on  the 
land  is  but  a  formal  and  unmeaning  ceremony, 
devoid  of  any  practical  meaning,  and  unat- 
tended by  any  real  advantage,  there  can  be  no 
utility  in  enforcing  It  however  strong  the 
technical  reasons  in  Its  support."  See  also : 
Ruch  V.  Rock  Island,  97  U.  S.  693,  24  L.  Ed. 
1101;  Atlantic  and  Pacific  Railroad  v.  Mln- 
gus.  165  U.  S.  413,  17  Sup.  Ct  SiS,  41  L.  Kd. 
770;  Ellis  V.  Kyger.  90  Mo.  600.  3  S.  W.  23 ; 
Kirk  V.  Mattler,  140  Mo.  23.  41  S.  W.  252; 
Sioux  City  &  St  Paul  R.  Co.  v.  Singer,  49 
Minn.  301,  51  N.  W.  905.  15  L.  R.  A.  751,  32 
Am.  St  Rep.  554;  Plumb  v.  Tubbs,  41  N. 
T.  442. 

The  claim  of  estoppel  is  based  on  a  state- 
ment made  by  the  president  of  the  respond- 
ent corporation.  It  appears  that  after  the 
population  of  the  town  of  Clarkston  had 
reached  a  considerable  number,  the  petiple 
began  agitating  the  question  of  incorpora- 
tion. The  president  of  the  respondent  was  In 
favor  of  that  policy  and  gave  to  one  of  the 
local  papers  a  statement  In  the  form  of  an 
Interview  In  which  he  undertook  to  set  forth 
the  advantages  that  would  accrue  to  them  by 
an  Incoriwration  over  their  present  condition. 
Among  the  statements  made  was  the  follow- 
ing: "And  how  will  the  expense  of  police 
and  Are  protection  be  met?  That  answers 
Itself.  First  the  city  would  have  all  the 
road  taxes  of  some  $1,500  per-  year.  A  wise 
city  government  would  require  any  party 
enjoying  special  privileges  to  pay  a  reason- 
able license  for  the  same.  These  would  In- 
clude a  dog  license  of,  say  $2  or  $4  per  year ; 
a  business  license  of  ?5  to  $10  each  per  year, 
as  in  Lewlston,  for  example.  And  further, 
when  the  town  is  Incorporated  we  propose 
to  let  the  people  themselves  decide  the  saloon 
question.  If  tlie  people  shall  vote  to*  keep  in 


Clarkston  the  money  now  spent  for  beer  and 
other  drinks  In  Lewiston,  and  to  have  the 
drink  money  spent  under  local  supervision 
and  control,  then  the  Lewlston  Water  &  Pow- 
er Company  will  not  attempt  to  further  con- 
trol these  matters.  We  prefer  to  have  the 
people  decide  and  conti-ol  all  local  govern- 
ment and  themselves,  as  Is  their  undoubted 
right  In  case  they  do  permit  one  or  two 
saloons  under  proper  restrictions  then  the  li- 
cense money  of  say  $500  for  a  saloon  would 
greatly  help  to  pay  expenses."  It  is  this 
statement  that  Is  claimed  to  have  estopped 
the  corporation  from  insisting  upon  a  for- 
feiture for  a  breach  of  the  condition  contain- 
ed in  the  appellant's  title  deeds.  But,  with- 
out attempting  to  follow  in  detail  the  argu- 
ment of  the  appellants,  we  are  clearly  of  the 
opinion  that  no  estoppel  can  be  predicated 
upon  this  statement  While  conditions  sub- 
sequent contained  in  deeds  may  be  waived  by 
parol,  such  waiver  must  be  made  by  the 
grantor  or  his  successor  In  interest.  Where 
the  grantor  is  a  corporation,  as  it  is  in  this 
case,  controlled  and  managed  by  a  board  of 
directors,  Informal  statements  published  In 
the  papers  by  Its  president  cannot  be  held  to 
govern  its  policy,  or  waive  solemn  reserva- 
tions In  Its  deeds  of  conveyance.  *The  presi- 
dent of  a  private  corporation  Is  as  the  term 
Implies,  the  presiding  officer  of  Its  board  of 
directors  and  of  Its  shareholders  when  con- 
vened In  general  meeting.  The  office  Itself, 
however,  confers  no  power  to  bind  the  cor- 
poration or  control  Its  property.  The  presi- 
dent's power  as  an  agent  must  he  sought  In 
the  organic  law  of  the  corporation  In  a  dele- 
gation of  authority  from  It,  directly  through 
Its  board  of  directors,  formally  expressed  or 
implied  from  its  habit  or  custom  of  doing 
business."    10  Cyc.  903. 

It  is  filrther  assigned  that  the  court  com- 
mitted error  In  the  admission  of  evidence, 
and  in  refusing  to  make  certain  findings  of 
fact.  Inasmuch,  however,  as  the  action  waft 
tried  by  the  court  without  a  jury  the  admis- 
sion of  improper  evidence  could  not  be  prej- 
'idlclal.  Nor  was  there  error  In  refusing  to 
make  the  findings  requested.  In  so  far  oa 
they  were  supported  by  the  evidence  they 
were  immaterial,  and,  on  the  main  questions, 
we  are  clear  that  the  weight  of  the  evidence 
is  with  the  findings  made. 

No  substantial  error  appearing  in  the 
record,  the  judgment  appealed  from  will 
stand  affirmed. 

'  MOUNT.  0.  J.,  and  HADLET,  DUNBAR, 
ROOT,  and  CROW,  JJ.,  concur. 


(42  Waab.  BM> 

CHEZUM  r.  CAMPBELL  et  al. 

(Supreme  (^inrt  of  Washington.  April  16| 
1900.) 

Forcible  Entbt  and  Detaineb  —  Scopb  of 
Remedy. 

Under  Ballinger's  Ann.  Codes  &  St  S  5528^ 
subd.  2,  providing  that  forcible  detainer  involve* 
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an  eotry  durins  the  absence  of  the  "occupant," 
a  demand  for  surrender  by  the  party  dispos- 
feased,  and  a  refusal  to  surrender  to  the  former 
"occupant,"  an  owner  of  land  in  actual  pos- 
session of  a  tenant  cannot  maintain  forcible 
detainer  against  a  person  dispossessing  the  ten- 
ant. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  23. 
Cent.  Dig.  Forcible  Entry  and  Detainer,  |  60.] 

Fullerton,  J.,  dissenting. 

Appeal  from  Superior  Oonrt,  King  County; 
Fenley  Bryan,  Judge  pro  tern. 

Action  by  Lydla  E.  Ctaezum  against  Edwin 
A.  Campbell  and  othera.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

J.  W.  A.  Nichols,  for  appellant  Peters  & 
Powell  and  Marlon  Edwards,  for  respondents. 

CROW,  J.  This  Is  an  action  of  forcible 
detainer.  Upon  trial  without  a  Jury,  the 
court  made  findings  of  fact  from  which  It 
appears  that  the  lands  In  question  are  fenced 
In  two  parcels  with  a  traveled  road  running 
north  and  south  between  them;  that  on  the 
eastern  parcel  is  a  small  frame  house  which, 
during  all  the  times  In  the  findings  mention- 
ed, and  until  the  commencemenut  of  this  ac- 
tion, was  vacant;  that  for  the  calendar  years 
of  1902,  1903,  and  1904,  one  James  Markwell 
held  a  lease  of  said  lands  from  the  appellant, 
Lydta  E.  Chezum;  that  said  Markwell  at  no 
time  resided  thereon,  but  that  he  exercised 
acts  of  dominion  otw  said  land  by  cutting  hay 
in  tbe  sumntora  of  iSQ2  and  1903,  and  from 
time  to  time  going  tbereon  to  repair  fences; 
that  in  1802  be  permitted  one  Hyde  to  culti- 
vate a  garden  on  the  eastern  tract;  that  in 
1003  he  gave  a  like  privilege  to  one  Price; 
that  on  May  7,  1004,  the  respondent  John 
Smart,  while  said  Markwell  was  In  the  oc- 
cupancy of  said  lands  under  his  lease,  and 
during  bis  temporary  absence  therefrom,  en- 
tered upon  and  began  to  plow  said  lands,  un- 
der aa  agreement  with  the  respondent  Ed- 
win A.  Campbill,  to  cultivate  the  same  on 
shares;  that  such  entry  was  made  without 
fraud.  Intimidation,  stealth,  vlolmce,  or  any 
circumstance  of  terror,  and  without  tbe 
knowledge  or  consent  of  the  appellant,  LydU 
E.  Ctaeznm;  that  before  said  entry  by  Smart, 
he  told  Markwell  of  his  Intention  to  shortly 
b^ln  plowing  the  land  under  hla  arrange- 
ment with  Campbell,  to  which  Markwell  re- 
plied that  he.  Smart,  would  get  Into  trouble 
If  he  did  ao;  that  at  tbe  time  Smart  entered 
and  began  plowing.  Markwell  was  about  100 
yards  away,  but  not  on  the  land;  that  be  saw 
Smart  drive  upon  the  land  and  b^in  plow- 
ing, but  made  no  remonstrance  or  eflTort  to 
prevent  him  from  bo  doing;  that  he  did  not 
afterwards  endeavor  to  regain  possession. 
nor  did  he  make  any  demand  on  Smart  or 
any  of  the  respondents  for  possession;  that 
on  May  12,  1904,  said  Markwell  voluntarily 
and  In  writing  surrendered  his  leasehold  in- 
terest to  the  appellant,  I^dla  E.  Cbesum, 
who  on  May  20,  1904,  made  due  demand  \xp- 
on  the  respondents  for  tbe  surrender  of  said 
85  P.— 4 


lands  to  her,  which  demand  has  never  been 
complied  with.  Upon  these  findings,  con- 
clusions of  law  were  made  favorable  to  re- 
spondents, and  a  final  Judgment  of  dismissal 
was  entered,  from  which  this  appeal  has  been 
taken.  - 

The  appellant  contends  Uiat  the  conchi- 
slona  of  law  and  Judgment  were  not  warrant- 
ed said  findings,  to  which  she  took  no  ex- 
ception. She  insists  that  the  findings  made 
require  the  entry  of  a  Judgment  in  her  favor. 
It  will  be  observed  that  at  the  time  appel- 
lant's tenant  Markwell  was  dispossessed  by 
the  respondent  Smart,  he,  Markwell,  was  not 
<Hily  entitled  to,  hot  was  In  possession  of, 
tbe  land;  also  that  hia  lease  from  the  appel- 
lant was  not  TOlnntailly  surrendered  for  sev- 
eral days  thereafter.  This  being  an  action 
tor  forcible  detainer  under  subdivision '2  of 
section  552G,  BaUlnger'sAnn.GodeB&  St.,  ap- 
pellant's right  to  recover  depends  upon  the 
meaning  of  the  word  "occupant,"  as  used  In 
said  subdivision.  The  trial  court  held  that 
It  meant  only  the  person  in  actual  poss^lon 
or  occnpati(ni.  In  other  words,  that  in  this 
case  it  meant  tbe  tenant,  Markwell,  and 
not  bis  landlord,  the  appellant  Appellant 
contends  that  this  la  too  narrow  a  construc- 
tion; that  tbe  term  "occupant"  Is  not  limited 
to  (me  who  is  In  actual  personal  possesslcni, 
but  also  Includes  one  in  constructive  posses- 
sion, which  she  says  any  owner  of  land  has 
when  there  is  no  actual  adverse  possession. 
She  further  insists  that  the  possession  of 
her  tenant  Is  her  possession  to  such  an  ex- 
tent as  to  constitute  her  an  "occupant"  In 
contemplation  of  the  statute.  We  think  the 
trial  court  properly  construed  said  section, 
and  that  appellants  contention  cannot  be 
sustained. 

Forcible  deteiner,  as  defined  in  subdivision 
2  of  section  S528,  Bnlllnger's  Ann.  Codes  ft 
St..  Involves,  (1)  an  entry  during  the  absence 
of  the  occupant;  (2)  a  demand  for  surr^der 
by  the  par^  dispossessed;  and  (3)  a  refusal 
for  three  days  to  surrender  to  the  former 
occupant  The  findings  show  that  an  entry 
was  made  by  Smart  dtving  the  absence  of 
appellant's  toiant,  Markwdl,  who  was  thus 
deprived  of  his  previous  peaceable  posses- 
sion; but  they  show  that  Markwell  never  aft- 
erwards made  any  demand  of  Smart  for  a 
surrCTder,  and  that  Smart  therefore,  never 
refused  to  surrender  possession  to  the  for- 
mer "occiQiant,"  who  Is  Identified  by  the 
statute  as  the  "one  who,  for  five'  days  next 
preceding  such  unlawful  entry,  was  in  the 
peaceable  and  undisturbed  possession  of  such 
real  proper^."  We  do  not  think  this  de- 
scription can  be  applied  to  appellant  who  at 
the  time  of  the  entry  by  Smart  was  the  les- 
sor of  Markwell.  her  tenant.  An  occupant  is 
defined  by  Webster  as  "me  who  occupies,  ot 
takes  possession;  one  who  has  the  actual  use 
or  possession,  or  is  In  possession,  of  a  thing." 
Bouvler,  In  Ills  Law  Dictionary,  defines  oc- 
cupant as  "one  who  has  tbe  actual  we  or  pos- 
session of  a  thing."  Shnmaker  &  Longs^ 
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dorf.  Id  thelrljaw Dictionary,  Indeflnlng  "oc- 
cupant," say:  "One  wbo  has  the  actual  use 
or  possession  of  a  thing.  Occupancy  Implies 
the  ^elusion  of  every  one  else  from  enjoy- 
ment. Tenant  In  possession."  See,  also. 
People  V.  Ambrecht,  11  Abb.  Prac.  (N.  Y.)  97; 
Redfleld  v.  utlca  &  Syracuse  R.  R.  Co.,  25 
Barb.  (N.  Y.)  54;  Lechler  t.  Ghapln,  12  Ner. 
05. 

AppeHant  was  not  an  "occupant,"  as  de- 
fined In  subdivision  2  of  said  section  5520, 
nor  was  she  In  the  peaceable  and  undisturb- 
ed po88e*sioo  of  the  real  property  as  con- 
templated by  Bflid  section.  As  suggested  by 
respondents  in  tlielr  brief,  peaceable  and  un- 
disturbed pos'^ession  means  actual  and  Im- 
medinte  possession,  such  possession  as  a  man 
has  of  tlie  bou'^e  in  which  be  lives,  or  the 
field  hp  tills,  or  the  land  whereon  he  pastures 
his  rattle.  It  is  not  essential  that  tbere  be 
a  conthmous  personal  presence  on  the  land, 
but  tiipre  must  be  exercised  at  lea:it  some  ac- 
tus! pliyRlcal  control  with  the  intent  and  ap- 
parent purpose  of  asserting  dominion.  The 
words  "ppncenble"  and  "undisturbed,"  when 
applied  to  F'uch  possession,  convey  a  clear 
niennin-r.  The  true  Intent  of  the  statute  by 
these  words  and  by  the  five-day  limitation 
is  to  exclude  a  momentary  or  scrambling 
actual  possession;  not  to  describe  a  con- 
structive possession.  "An  action  of  forcible 
entry  and  detainer  Is  strictly  possessory  In 
its  nature,  and.  unless  otbenvtse  expressly 
provided  by  tlie  statute,  a  person  who  has 
never  been  In  possession  of  land  cannot  main- 
tain the  action  to  obtain  possession.  If  he 
hns  any  interest  in  the  land,  he  must  seek  to 
establish  It  In  some  other  form  of  action.  Gen- 
erally speaking,  plaintiff,  In  order  to  maintain 
this  form  of  action,  must  allege  and  prove 
that  he  was  in  peaceful  and  exclusive  pos- 
session of  the  premises  in  controversy,  and 
that  l>e  hsB  been  forcibly  ousted,  or  that 
possession  was  peaceably  obtained  and  for- 
cibly withheld  by  defendant"  19  Cyc.  1128. 

In  (Jore  v.  Altlce,  33  Wash.  335,  330,  74 
Pac.  5."i(J,  this  court.  In  commenting  upon  the 
action  of  forcible  detainer,  said:  "The  forci- 
ble entry  and  detainer  law  has  always  been 
recognized,  ever  since  Its  enactment,  as  a  law 
In  the  interest  of  pence,  or  to  prevent  viola- 
tions of  the  peace  and  acts  of  violence  In  con- 
tentions over  the  possession  of  real  property. 
It  is  a  provision  for  a  speedy  determination, 
not  of  any  title  to  the'  real  estate,  or  of  the 
right  of  possession,  but  of  the  question  of  who 
was  in  actual  possession,  and  If  such  actual 
possession  was  disturbed;  and  the  only  ques- 
tion Is,  was  the  occupant  in  the  actual  and 
peacenbie  poHsession  of  the  property  at  the 
time  the  possesion  was  wrested  from  him? 
The  statute  provides  that  the  occupant  of  real 
property,  within  the  meaning  of  the  law.  Is 
one  wbo,  for  five  days  next  preceding  such  un- 
lawful entry,  was  In  the  peaceable  and  undis- 
turbed possession  of  such  real  property."  By 
reason  of  the  fact  that  the  appellant  was  the 
landlord,  and  that  ber  tenant  Markwell.  was 


In  possession,  and  that  she  therefore  was  not 
the  occupant  of  the  laud,  she  was  not  entitled 
to  prosecute  this  action,  not  being  the  real 
party  in  Interest  "When  the  premises  in 
question  are  occupied  by  a  tenant  such  ten- 
ant must  bring  this  action  If  the  premises  are 
forcibly  entered  upon  or  detained  by  third 
persona.  The  landlord  cannot  bring  the  ac- 
tion; and  even  though  the  term  of  the  tenant 
has  expired  and  be  has  left  the  premises, 
the  landlord  cannot  maintain  a  forcible  en- 
try and  detainer,  If  tbe  entry  complained  of 
was  made  during  the  tenant's  term."  13 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  752. 

In  Treat  v.  Stuart  5  Cal.  113,  114.  the  Su- 
preme Court  of  California  said:  "The  plain- 
tiff In  an  action  of  forcible  entry  and  unlaw- 
ful detainer,  must  show  an  actual  peaceable 
possession  In  himself  at  the  time  of  the  entry. 
A  landlord  cannot  sue  In  this  form  in  bis  own* 
name  for  an  unlawful  entry  upon  the  posses- 
sion of  his  tenant  Tbe  remedy  Is  a  summary 
one  given  by  statute  to  protect  the  possession, 
and  cannot  be  extended  by  Implication  to  any 
others  than  the  real  occupants." 

In  McKeen  v.  Nelnis,  9  Ala.  607.  the  first 
syllabus  reads  as  follows:  "A  landlord  who 
becomes  entitled  to  the  possession  of  premises 
by  the  determination  of  a  lease  under  an  ar- 
rangement with  bis  tenant  cannot  maintain 
a  proceeding  for  a  forcible  entry  and  detain- 
er for  an  entry  made  while  the  tenant  was  In 
possession."  In  this  case  it  was  shown  that 
In  December,  1893,  one  Carlos  Reece  went 
into  possession  of  thepremlsesas lessee  of  the 
plaintiff  McKeen;  that  while  he  was  In  pos- 
session as  such  lessee  tbe  defendant  Nelms 
wrongfnlly  dispossessed  him.  The  tenant 
Reece  thereafter  surrendered  his  lease  to  his 
landlord,  and  received  back  certain  notes 
which  he  had  given  for  rent  Under  the 
facts  shown  It  further  appeared  that  the  ten- 
ancy of  Reece  had  not  been  entirely  termi- 
nated at  the  time  the  defendant  seized  pos- 
session, although  he  had  then  conceived  tbe 
purpose  of  surrendering  the  premises  to  his 
landlord,  and  had  even  commenced  to  remove 
bis  goods.  Tbe  court  held  that  be  was  the 
actual  occupant  of  the  land  and  continued  to 
be  such  until  he  yielded  up  the  possession  by 
removing  himself,  his  family  and  all  his 
goods  from  the  premises.  After  stating  these 
facts  the  court.  In  the  body  of  the  opinion, 
says;  "Tbe  facts  shown  at  this  trial  do  not 
warrant  the  inference  that  the  tenancy  of 
Iteece  bad  ceased  at  the  time  the  defendant's 
goods  were  deposited  In  the  house;  such  a 
conclusion  Is  even  repelled  by  tbe  testimony. 
The  tenant  It  Is  true,  had  conceived  tbe  pur- 
pose to  give  up  the  premises  to  his  landlord, 
and  thus  put  an  end  to  the  lease.  He  had 
even  b^im  to  remove  his  effects,  but  tbe 
house  was  stiil  occupied  by  him — his  family 
and  part  of  his  movables  were  there:  and 
this  was  quite  sufficient  to  make  him  the  ac- 
tual occupant  until  be  yielded  up  the  posses- 
sion by  removing  bimself,  family  and  bis 
property  from  tbe  premises.  There  is  pottft- 
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iDg  In  12w  tennB  of  the  lease,  which  reinvested 
the  plaintiff  with  the  possesslont  upon  the  de- 
tmulnatlon  of  the  toiant  to  abandw  It,  or 
018  ronoTal  of  a  part  of  his  soode  in  farther^ 
tnoe  of  his  Intentloi.  And  there  Is  no  princi- 
ple of  law  which  will  irathorln  na,  to  give  to 
a  poMcealon  eobseqiiaLtly  acquired  a  retnn 
spective  effect,  bo  as  to  permit  the  occupant 
to  maintain  a  oranplalnt  for  a  previous  forci- 
ble aitry.  It  results  from  this  view,  that 
the  plalntlflB  did  not  show  such  a  state  of 
facts  as  entitled  them  to  recover  In  the  pres> 
ent  proceeding.  [See  i^wn  v.  Kite,  2  Overt 
fTeiuL)  238;  Domison  v.  Bead,  8  Dana  (E^.) 
680].'* 

In  Emsley  v.  Bennett,  87  Iowa,  IS,  the  So- 
prone  Court  of  Iowa  said:  "The  foots  ot  ac- 
tual possession  by  the  plalutlfl,  and  an  mtry 
by  fbrce^  fraud,  or  stealth,  or  an  unlawful  de- 
tslttw  by  the  defoidattt  are  the  only  ones  to 
be  determined,  and  they  alone  are  the  matters 
In  Issue  lrreq>ectlve  of  the  ownership  or  right 
of  poasesstos.  It  Is  Immaterial,  also.  In  what 
capacity  or  relation  the  plaintiff  Is  In  posses- 
sion, wbeCbtt  as  owna>,  tenant,  agent,  or  as 
a  mere  trespasser.  It  Is  the  tact  of  possession 
alime  that  It  material." 

In  Hndgen  t.  Temple  12  B.  Moa  (Ky.)  198, 
the  Supreme  Court  of  Kentucky  said:  ^If 
Temple  [the  defendant]  entered  after  the  2d 
of  October,  and  before  the  2Stb  of  December, 
1849,  It  was  upon  the  possesion  In  fact,  of 
Uie  tenants  of  the  plaintiff,  whose  term  had 
not  expired,  and  who  alone  could  maintain 
this  proceeding  for  such  forcible  entry.  So 
likewise,  if  Temple  entered  after  the  expira- 
tion of  the  term  of  the  said  tenants,  but 
whilst  they  still  continued  upon  the  plaintiff's 
land,  and  before  they  delivered  back  the  pos- 
session to  the  plaintiff,  It  would  still  be  but 
a  forcible  entry  upon  them  or  upon  their  ac- 
tual possession,  and  they  alone,  and  not  the 
plaintiff.  In  such  case,  could  maintain  tbla 
proceeding  for  a  forcible  entry.  Altbough  the 
tenants  by  holding  over  tbel'r  term,  are  guilty 
of  a  forcible  detainer  of  the  possession  from 
their  landlord,  and  might  by  this  proceeding, 
at  hie  Instance,  be  compelled  to  restore  the 
possession  to  him,  yet  a  forcible  entry  In  the 
meantime,  upon  the  premises  In  the  actual 
possession  of  the  tenants,  though  after  the  ex- 
piration of  their  term,  is  a  forcible  entry  up- 
on them,  and  not  upon  the  landlord,  who  has 
not  yet  regained  the  possession  in  fact  from 
bis  tenants." 

In  Hyde  v.  Praher,  25  Mo.  App.  414,  the 
syllabus  reads  as  follows:  "In  an  action  of 
forcible  entry  and  detainer,  the  question  Is 
not  who  is  entitled  to  the  possession  of  the 
premises;  the  object  of  the  action  la  to  re- 
store things  to  the  state  in  which  they  were 
before  the  forcible  entry  was  made.  The  gist 
of  the  action  Is  the  forcible  entry,  and  the  ob- 
ject Is  restitution  to  the  one  dispossessed. 
If  a  landlord,  after  the  expiration  of  a  lease, 
fSordbly  enters  upon  premises  still  in  the  pos- 
sesaiou  of  bla  tenant^  the  latter  can  maintain 


an  action  of  forcible  oitry  and  detainer 
against  the  former.  Held,  that  the  landlord 
in  this  case,  cannot  maintain  an  action  of 
forcible  entry  and  detelner  for  the  disposses- 
sion of  his  twant  during  the  term  of  his 
lease,  after  the  expiration  thereot  Where  a 
tenant  Is  turned  out  of  possession,  he  alone^ 
and  not  the  landlord,  can  maintain  an  action 
of  forcible  entry  and  detainer."  See,  also^ 
Hammel  v.  Zobel^  SI  Cat  632;  Polack  v. 
Shafer,  4eCaL270;  Barlow  t.  Bums,40GaL 
861;  Conroy  r.  Duane,  45  Cat  688;  Dills 
T.  Justice  (Ky.)  8  S.  W.  281. 

Wbai  &nart  wrongfully  dispossessed  th* 
appellant's  tenant;  Mai^well,  the  right  of 
UaAwell  to  an  action  of  fMclble  detainer 
was  in  no  way  depmdent  upon  the  further 
fact  that  be^  Markwell,  was  the  appellant's 
tenant  His  right  of  action  arose  for  the 
reason  that  for  five  days  preceding  the  act 
of  Smart  he  had  beoi  in  the  peaceable  and 
undisturbed  possession  of  the  property.  He 
could  have  maintained  an  acthm  against 
Smart  Irrespective  of  the  qnestlMi  as  to  wheth- 
er be  hlmsdf  bad  during  such  five  days  been 
entitled  to  possessim.  His  cause  pt  action^ 
did  not  accrue  by  reaacm  of  bis  right  to  po» 
session,  but  from  the  mere  fact  that  lie^  haT> 
Ing  theretofore  enjoyed  an  actual,  peaceable 
possession  for  five  dajv  was  vrrongfully  dis- 
possessed by  Smart  If  he  had  been  holdlnc 
possession  wrongfully  as  against  appellant 
that  fact  would  not  have  delved  talm  of 
his  cause  at  action  against  Smar^  nor  would 
It  have  <*onferred  any  right  of  action  upon 
appelhint  to  proceed  agaliut  Smart  The  stat- 
ute was  not  enacted  for  the  purpose  of  eith- 
er trying  title  or  the  r^ht  to  posaeasion,  but 
for  the  sole  purpose  of  protecting  one's  peace- 
able and  undisturbed  possession  against  any 
otber  parly  who,  by  taking  the  law  into  his 
own  hands,  mlt^t  wrest  such  possession  from 
bim.  For  the  reasons  above  steted,  we 
think  the  appellant  was  not  mtitled  to  -pros^ 
cute  this  action. 

The  Judgmem  is  affirmed. 

MOUNT,  0.  J.,  and  DUNBAR  and  HAD- 
IjET,  3  J.,  concur. 

FULLERTON",  J.  I  am  unable  to  agree 
with  the  conclusion  reached  In  the  foregoing 
opinion.  In  my  Judgment  It  takes  too  nar- 
row a  view  of  the  acts  of  forcible  entry  and 
detainer.  Those  acts  were  iutended  as  much 
to  operate  against  one  who  wrongfully  in- 
trudes upon  lands,  as  they  were  to  furnish 
a  summary  remedy  In  favor  of  one  whose 
possession  has  been  intended  upon.  The  pur- 
poses of  all  such  acts  are  beneficial  In  their 
nature;  they  are  intended  to  prevent  the 
forcible  or  deceitful  and  tricky  entry  upon 
lands  held  by  a  doubtful  title;  tending  there- 
by to  preserve  the  i>eace  and  prevent  fraud 
and  Injustice  by  compelling  one  who  asserte 
the  right  to  i>08sesslon  to  show  In  the  courts 
a  better  right  than  the  one  wlw  has  posset- 
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slon.  They  ought,  therefore^  to  receive  a 
liberal  construction  bo  as  to  promote  the  ol>- 
jects  for  which  they  were  enacted;  and  hence, 
when  !t  Is  made  to  appear,  as  it  was  in  this 
case,  that  a  tenant  holding  land  under  lease 
refuses  to  prosecute  under  the  acts  one  who 
wrongfully  enters  upon  and  wrongfully  de- 
tains the  leased  land,  and  surrenders  bis  right 
to  BO  prosecute  to  his  landlord,  the  landlord 
ought  to  be  permitted  to  exercise  that  right 

(42  Wash.  569) 

WHITE  PINE  LUMBER  CO.,  Limited.  T. 
^NA  INDEMNITY  CO. 

{Supreme  Court  of  Washington.  April  18, 

1906.) 

1.  Injunction— Tempoeaet  Restraining  Or- 
der—Action  ON  Bond— Liability  ok  Surb- 

TT. 

A  surety  on  a  bond  to  make  effective  a 
temporary  restraining  order  enjoining  a  party 
from  treepaBsing  on  land  is  not  liable  for  dam- 
ages, wbere  the  party  restrained  had  no. right 
to  go  on  the  preuuaeB. 

2.  Saue. 

A  surety  on  a  bond  to  make  effective  a  tem- 
porary restraining  order  enjoining  a  party  from 
trespaasiDg  on  land  is  not  liable  for  the  expense 
incurred  by  the  party  restrained  in  employing 
attorneys  to  resist  applications  for  injunctions 
pend<>nte  lite,  and  to  have  the  proceedings 
quashed  and  the  action  defeated. 

3.  Same. 

A  surety  on  a  bond  to  make  effective  a 
restraining  order  enjoining  a  party  from  tres' 
passing  on  land  la  not  liable  for  the  fee  Uie 
party  restrained  was  required  to  pay  as  an 

appearance  fee  for  the  expense,  being  one  that 
would  be  occasioned  by  the  briogiog  of  any  ac- 
tion rognrdleas  of  the  suing  out  of  a  restrain- 
ing order. 

Appeal  from  Superior  Court,  Spokane 
County;  George  E.  Morris,  Judge. 

Action  by  the  White  Pine  Lumber 
Coinpimy,  Limited,  against  the  Mtna.  In- 
demnity Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

O.  C.  Moore,  tor  ai^llant.  F.  O.  Shine 
and   W.   Jj,   Husbands,   for  mpondent 

ROOT,  J.  On  the  6th  of  June.  1903.  in  an 
action  then  pending  In  the  superior  court  in 
Siwkane  county,  wherein  one  Howard 
Oomaer  and  wife  were  plaintiffs  and  this 
appellant  was  defendant,  a  temporary 
restraining  order  was  Issued,  enjoining 
appellant  from  cutting  or  removing  timber 
from  cffl*taln  lands  described  In  the  com- 
plaint ther^u.  Said  restraining  order  direct- 
ed this  appellant  to  appear  before  said 
superior  court  on  the  23d  day  of  June,  1903, 
to  show  cause  why  an  Injunction  pendente 
lite  should  not  be  issued  by  the  court.  On 
said  return  day,  appellant  appeared  by 
counsel,  and  the  npplicatlou  for  the  injunc- 
tion pendente  lite  was  denied,  and  the  pro- 
ceedings tiuashed.  It  appearing  that  service 
had  not  been  made  upon  any  authorized 
officer  or  person.  Thereupon'  said  Gumaer 
and  wife  applied  for,  and  secured,  the  issu- 
ance of  a  secoud  restraining  order,  similar 


to  that  previously  issued,  and  requiring 
this  appellant  to  appear  Iwfore  aaid  court  on 
the  1st  day  of  July,  1903,  to  show  cause  why 
an  Injunction  pendente  lite  should  not  be  Is- 
sued. Upon  the  return  day  appellant 
appeared  and  demurred  to  the  complaint  In 
the  action,  which  demnrro:  was  subsequently 
by  the  court  sustained,  and  the  action  dis- 
missed. Each  of  the  two  restraining  orders 
provided  that  said  Gumaer  and  wife  should 
give  a  bond  before  said  orders  sb<HUd  i>e 
effective.  Tbey  gave,  in  each  instance,  such 
a  bond  with  this  respoodent  as  surety  there- 
upon. The  present  action  is  to  recover 
against  respondent  upon  said  bonds  for  dam- 
ages alleged  to  have  been  suffered  by  reason 
of  the  issuance  of  said  restraining  orders, 
said  alleged  damages  consisting  of  attorney's 
fees,  court  costs,  and  losses  arising  from  en- 
forced idleness  of  teams,  men,  madblnery. 
etc.,  during  the  time  said  restraining  orders 
were  In  force.  Tbe  cause  came  on  for  trial 
l)efore  a  court  and  a  Jury.  At  the  close  of 
plaintiff's  case,  the  defendant  diallenged  the 
sufficiency  of  the  evidence,  and  moved  for  a 
Judgment  dismissing  plaintiff's  action,  wbldi 
cliallenge  and  motion  were  susteined  by  the 
court  From  Uie  Judgment  Ihns  entered  this 
appeal  Is  token. 

Appellant's  complaint  In  this  action  con- 
tained the  following  allegation:  "That  on 
the  6th  day  of  June,  1003,  and  for  some  time 
prior  thereto,  thiA  plaintiff  had  been  engaged, 
as  It  lawfully  might,  in  cutting  and  removing 
timber  from  lote  5  and  6.  of  section  27,  la 
township  56  nwth,  of  range  6  west  of  the 
Boise  meridian."  ReBp<mdent  expressly  de- 
nied that  appellant  was  at  said  time,  or 
any  time.  lawfully  engaged  in  cutting  and  re- 
moving timber  from  said  lands,  or  that  it 
could  be  lawfully  engaged  In  so  doing. 
Appellant  offered  no  evidence  whatever  to 
establish  this  allegation  of  its  right  to  cut 
and  remove  said  timber.  It  appears  from 
certain  things  occurring  In  the  course  of  the 
trial  that  the  timber  and  land  In  question 
were  claimed  by  said  Gumaer  and  wife. 
It  was  tixB  opinion  of  the  trial  court  that  any 
interference  with  teams,  men,  machinery, 
etc.,  employed  In  cutting  this  timlier  would 
not  constitute  damages  for  whldi  It  could 
recover  as  against  this  4)ond.  unless  some 
right  of  appellant  was  Interfered  with.  If 
the  company  bad  no  right  to  cut  this  timber 
or  go  upon  these  premises.  It  could  not  be 
said  to  have  been  damaged  by  being  prevent- 
ed from  so  doing.  We  tbink  this  position  Is 
tenable,  and  must  be  susteined. 

Appellant  urges  that  it  is  entitled  to  re- 
cover attorney's  fees  expended  In  having  the 
restraining  orders  dissolved.  The  record, 
however,  fails  to  show  that  any  such  services 
were  rendered.  No  motion  was  made  to 
dissolve  eitlier  of  the  restraining  orders. 
On  tlie  return  day  of  each,  appellant  by 
counsel  appeared  and  resisted  the  application 
for  the  granting  of  an  injunction  pendente 
lite,  and  upon  the  first  occasion  the  proceed- 

Digitized  by  Google 


Wasli.) 


ROT  A  ROT  V.  NORTHERtr  PAC.  BY.  00. 


53 


Ins  was  quasbed  for  the  reason  that  tiiere 
had  l>pen  no  service,  and  upon  the  second  re- 
tani  day  a  demurrer  was  snstained  to  ttie 
complaint,  and  the  action  dlBmlased.  The 
result  in  each  case  was  to  terminate  the 
restrainlnf  order;  but  In  each  case  snld 
order  became  functus  officio.  The  restraln- 
iofr  order  was  effectlTe  mraely  to  the  time  of 
tlie  hearing.  It  would  then  be  superseded 
hy  the  Injunction  pendente  Ute  If  the  court 
saw  fit  to  grant  such.  No  motion  to 
dissolve  was  directed  against  either  of  13ie 
restraining  orders,  and  no  order  was  made 
dissolving  either.  Consequentlj  It  cannot  be 
SBid  that  any  attorney's  (ees  were 
occasioned  on  account  of  said  orders. 
Attorn^  were  employed  to  resist  the  appli- 
cations for  the  Injunctions  pendente  Ute,  and 
to  have  the  proceeding  quashed  and  the 
action  defeated.  The  expense  Incun-ed  In 
employing  attorneys  for  such  purposes 
would  not  be  a  charge  against  the  sureties 
upon  the  bonds  given  to  raider  the  restrain- 
ing orders  effective.  Donahue  v.  J(rtmaon, 
9  Wash.  187,  37  Pac.  S22;  Thompson  v 
Benson  (Wash.)  82  Pac.  1040. 

As  to  the  court  costs,  what  has  already 
been  said  would  in  a  measure  apply  to  the 
question  of  their  allowance.  When  the  de- 
fendant appeared,  he  was  required  to  pay 
tiie  usual  appearance  fee  of  $2.  The 
restraining  orders  had  noUiIng  to  do  wltii 
this  expense,  which  was  one  that  would  be 
occasioned  'by  tiie  bringing  of  any  action 
regardless  of  the  suing  out  of  restraining 
orders. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  lower  coort  Is  aflBrmed. 

MOUNT,  C.  J.,  and  CROW,  DUNBAR. 
HADLBT.  FULLBRTON,  and  RUDKIN, 
JJ.,  concur. 

f42  Wash.  672) 

ROT  &  BOT  V.  NORTHERN  PAC.  RT.  CO. 

(Supreme  Court  of  Washington.  April  19, 
1900.) 

Carrters— Bills  of  LAoino — NEOonABiLiTT 
— Bona  Fide  Pubchasbbs. 

The  act  of  a  carrier's  agent  in  delivering 
a  bill  of  lading  for  goods  which  he  knew  were 
not  delivered  to  the  carrier,  being  beyond  his 
authority,  does  not  bind  the  carrier,  even  as  to 
an  innocent  transferee  or  pledgee,  notwithgtand- 
ing  Ballinger'a  Ann.  Oodee  &  St.  I  3598,  making 
blila  of  lading  negotiable  i>y  indorsement  for 
certain  purposes. 

rSid.  Note. — For  eases  hi  point,  see  vol.  9, 
Cent  Dig.  Carriers,  »  148,  171.  170.] 

Appeal  from  Superior  CJourt,  King  County; 
Geo.  E.  Morris,  Judge, 

Action  by  Roy  &  Roy,  a  corporation, 
against  the  Northern  Pacific  Railway  Com- 
pany. From  a  judg-ment  In  favor  of  defend- 
ant, plaintiff  appeals.  Affirmed. 

Wright  A  Kellelier,  for  appellant  Carroll 
B.  Graves,  for  respondrat 


GROW,  J.  This  action  was  Instituted  by 
the  appellant,  Roy  &  Roy,  a  corporation, 
against  respondent.  Northern  Padflc  Railway 
Company,  a  corporation,  up<m  two  certain 
bills  of  lading  claimed  to  have  been  Iraued 
by  said  respondent  for  two  car  loads  of 
shingles.  The  complaint  contains  two  canses 
of  action;  but,  as  the  questtons  raised  thereby 
are  Identical,  we  will  state-  the  first  cause 
only.  The  complaint,  for  the  first  cause  of 
action,  allies  that  on  November  23,  1903, 
the  respondent,  through  Its  agent  at  Ravens- 
dale,  Wash.,  Issued  and  delivered  to  one  W. 
J.  Dottcett  a  certain  bill  of  lading,  acknowl- 
edging the  receipt  of  281^  M.  16  5x2  clear 
shingles,  shli^>ed  from  Covington,  Wash.,  on 
said  date,  to  Eaton  Prairie,  Minn.,  billed  from 
the  Allen  Shingle  Company  to  Roy  &  Boj, 
the  appellant;  that  In  truth  said  reqrandenC 
bad  not  received  from  said  Allen  Shingle 
Company,  or  said  Douce tt,  or  any  other  jyer- 
Bon,  said  shingles,  or  any  shingles,  at  the 
time  ot  the  Issuance  of  said  bill  of  ladli^, 
and  that  there  were  no  dilngles  loaded  on 
the  car  named  tberdn;  that  said  Doncett 
was  not  the  agent  of  tl^  said  Allen  Shingle 
Company,  bad  no  authority  to  bill  or  ship 
any  sblnglee  for  said  company,  and  was  not 
the  owner  or  In  control  of  any  shingles  for 
said  company,  all  of  whltdi  facts  were  at 
the  time  well  known  to  respondent,  or  could 
have  been  learned  by  the  most  casual  In- 
quiry; that  on  November  21,  190S.  said 
Doucett  presented  said  bill  of  lading  to  the 
appelant,  Roy  &  Roy,  who,  relying  upon  the 
representations  tbraeln  contained,  and  be- 
lieving respmdent  had  said  shinglw  In  Its 
powesslon,  paid  to  said  Doucett  the  sum  of 
9326.34,  the  value  of  said  shingles;  that  by 
reason  the  negligence  of  the  respondent  in 
lasuli^  said  bill  of  lading  to  said  Doucett 
he  was  enabled  to  defraud  appellant  out  of 
said  snm  of  1326.34;  that  said  Doucett  Is 
wholly  insolvmt;  and  that  prior  to  the  com- 
mencement of  this  action  ai^llant  demanded 
that  respondent  r^y  the  said  sum  of 
$326.84,  m  deliver  said  shingles  to  it,  which 
the  said  respondent  refused  to  do.  To  each 
cause  of  action  of  the  complaint  the  respon- 
dent Interposed  a  general  demurrer,  which 
being  sustained,  the  appelant  refused  to 
plead  further.  Thereupon  Judgment  was  en- 
tered dismissing  the  action,  and  this  appeal 
baa  been  taken. 

The  principal  question  to  be  determined, 
on  this  appeal  Is  whether  the  respondent' 
railway  company  is  liable  to  ai^^lant  for 
the  value  of  said  shingles.  The  appellant  has 
afiirmatlvdy  pleaded  that  no  shingles  were 
ever  rac^ved  by  respondent;  thus  showing 
the  false  and  fraudulent  character  of  the 
recitals  contained  In  the  bill  of  ladii^  But, 
as  It  was  Issued  by  one  H.  8.  Mclntyre,  re- 
spondent's agent  at  Ravcnsdale,  who  was  au- 
thorized to  Issue  bills  of  lading  for  merchan- 
dise actually  received  for  shipment,  appellant 
contends  that  the  respondent  is  estopped 
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tnm  relying  upon  the  defense  tbat  It  re- 
celved  do  sbingles,  not  only  because  It  beld 
out  Mclntrre,  Its  agent,  as  baring  full  au- 
thority to  Issue  such  bill  of  lading,  but  for 
the  further  reason  tbat  said  bill  of  lading 
as  executed  Is  negotiable  and  transferable 
by  Indorsement  and  delivery,  under  the  laws 
of  tbla  state  and  the  usages  and  cuatoms 
of  merchants  an&  shippers  generally,  and 
that  appellant,  relying  upon  said  bill  of  lad- 
ing and  on  the  truth  of  its  recitals  and  be- 
UeviDg  the  shingles  had  been  actually  de- 
livered to  respondent,  paid  to  said  Doucett 
the  value  of  said  shingles,  and  thereby  be- 
came an  innocent  purchaser  for  value.  Ap- 
pellant, in  support  of  Its  contention,  has 
cited  numerous  authorities,  including  Sioux 
City  &  P.  R.  Co.  V.  First  Nat  Banlt,  10 
Neb.  556,  7  N.  W.  Sll,  35  Am.  Rep.  488; 
Brooke  v.  New  York,  etc.,  R.  Co.,  108  Pa. 
829,  1  Atl.  206,  56  Am.  Rep.  235;  Armour 
V.  Mich.  Cent  Ry.  Co.,  65  N.  T.  HI,  22  Am. 
Rep.  603;  DIckerson  v.  Seelye,  12  Barb.  (N. 
T.)  90;  Wichita  Savings  Bank  v.  Atchison, 
etc.,  R.  Co.,  20  Kan.  519;  Watson  v.  M.  & 
a  R.  Ca,  56  Tenn.  255;  Bank  of  Batavla  v. 
N.  T.,  L.  E.  &  N.  R.  Co.,  106  N.  T.  195,  12 
N.  E.  433,  60  Am.  Rep.  440;  St  Louis  & 
Iron  Mountain  R.  B.  Ca  v.  Lamed,  103  111. 
293;  Smith  v.  MlBSOtirl  B.  R.  Co.,  74  Mo. 
App.  48.  These  cases  are  cited  here  upon 
the  theory  that,  as  the  agent  Mcln^e,  was 
employed  by  respondent  to  receive  goods  for 
shipment  and  to  issue  bills  of  lading  there- 
for, and  as  he  as  such  agent  actually  Issued 
the  bill  of  lading  in  question,  contninlng  a 
recital  of  the  receipt  of  the  shiDgles,  as 
between  respondent  and  appellant,  an  Inno- 
cent third  party,  who  has  acted  In  good  faith 
while  relying  upon  said  recital,  the  respond- 
ent should  be  estopped  from,  denying  the 
truth  of  its  statements,  and  from  making  the 
defense  that  the  shingles  bad  not  been  actu- 
ally received.  It  Is  true  that  the  authorities 
above  cited  sustain  appellant's  position. 
Still  we  find  tiiat  the  English  courts,  the  Su- 
pr^e  Court  of  the  United  States,  the  federal 
courts  generally,  and  many  of  the  state 
courts  have  in  numerous  weU-oonsIdered 
cases  announced  an  oitlrely  t^posite  doe- 
trine,  which  we  will  now  announce  as  the 
law  of  this  state.  Where  a  transportation 
company  shows  that  merchandise  was  not 
actually  received  by  It  and  that  a  bill  of  lad- 
ing has  been  Issued  by  Its  agent,  either 
through  fraud  or  mistake,  the  Supreme 
Court  of  the  United  States,  since  followed  by 
other  courts,  has  held  that,  as  the  receipt  of 
the  goods  lies  at  the  foundation  of  the  con- 
tract to  carry  and  deliver,  there  can  be  no 
such  contract  unless  the  goods  have  actually 
been  received,  and  that  an  agent  of  the  car- 
rier has  no  authority  to  issue  a  bill  of  lading 
without  actual  receipt  of  the  goods,  and  can- 
not bind  the  carrier,  even  as  to  an  Innocent 
transferee  or  pledgee  of  the  bill  of  lading. 
6  Cyc.  419;  Grant  v.  Norway,  10  C.  B.  664; 
Uessel  T.  Bath,  2  Excta.  267;  Meyer  t.  Dress- 


er, 16  C.  B.  (N.  S.)  646;Brown  v.  Powell  Coal 
Co.,  L.  R.  10  O.  P.  562;  Cox  v.  Bruce,  18  Q.  B. 
DIv.  147;  Pollard  v.  Vinton,  105.U.  S.  7,  26  L. 
Ed.  998;  Frledlander  v.  Texas,  etc.,  Ry.  Co., 
130  U.  S.  416,  9  Sup.  Ct  570.  32  L.  Ed.  991; 
Lazard  v.  Merchants',  etc..  Trans.  Co.,  78 
Md.  1.  26  Atl.  897;  The  Loon,  7  Blatchford, 
244,  Fed.  Caa.  No.  ^499;  Robinson  v.  Mem- 
phifl  &  C.  K.  Co.  (O.  C.)  9  Fed.  129;  Id.,  IC 
Fed.  57;  Martin  v.  Railway  Co..  55  Ark.  524, 
19  S.  W.  314;  Sears  v.  Wiugate,  3  Allen 
(Mass.)  103;  Hunt  v.  Miss.  Cent  Ca,  29  La. 
Ann.  446;  Louisiana  Ntl.  Bank  v.  Lavetlle,  52 
Mo.  380;  Ntl.  Bank  of  Commerce  v.  R.  R.  Co., 
44  Minn.  224,  46  N.  W.  342,  560,  9  I*  R.  A. 
263,  20  Am.*  St  Rep.  566;  Black  v.  Wilming- 
ton, etc.,  R.  Ca.  92  N.  C.  42.  63  Am.  Rep.  450; 
Hazard  v.  III.  Cent  R.  R.  Co.,  67  Mlas.  32,  7 
South.  280;  Dean  v.  King,  22  Ohio  St  11& 

The  appellant  however,  not  only  relies  up- 
on the  doctrine  of  estoppel,  but  also  contends 
tbat  the  bill  of  lading  was  negotiable,  and 
that  it  as  an  Innocent  purchaser  for  value, 
should  be  protected,  citing  First  Ntl.  Bank  of 
Pullman  v.  N.  P.  Ry.  Co..  28  Wash.  430,  68 
Pac.  965.  While  our  statute  (Balllngor's 
Ann.  Codes  &  St  S  3598)  makes  a  bill  of  lad- 
ing negotiable  by  Indorsement  for  certain 
purposes.  It  is  not  negotiable  in  the  same 
sense  as  promissory  notes,  bills  of  exchange, 
or  other  commercial  paper.  In  First  Ntl. 
Bank  v.  N.  P.  Ry.  Co.,  supra,  we  only  held 
that  a  carrier  issuing  a  bill  of  ladli^  Is  bound 
to  make  delivery  of  the  goods  represented 
thereby  to  the  holder  thereof;  in  other  wtMds, 
that  the  assignment  of  the  bill  of  lading  con- 
fers upon  the  assignee  auch  title  to  the  goods 
as  may  have  been  held  by  the  party  to  whom 
the  bill  of  lading  was  originally  Issued.  In 
Tarwood  V.  Happy,  18  Wash.  248.  51  Pac.  461, 
we  In  substance  held  that  our  statute  was 
only  declaratory  of  the  previous  ctunmon- 
law  rule  concerning  Ulls  of  lading,  and 
should  not  be  construed  as  making  an  Indorse- 
ment effective  for  any  purpose  other  than 
to  transfer  the  property  represented,  citing 
with  approval  Shaw  v.  Merchants'  Nat  Bauk 
of  St  Louis,  101  U.  S.  557,  25  L.  Ed.  892,  in 
which  the  Supreme  Court  of  the  United 
States  said:  "Bills  of  lading  are  regard- 
ed as  so  much  cotton,  grain,  iron,  or  other 
articles  of  merchandise.  The  merchandise 
is  very  oftm  sold  or  pledged  by  the  transfer 
of  the  bills  which  cover  it.  They  are.  in  com- 
merce, a  very  different  thing  from  bills  of 
exchange  and  ^mlssory  notes,  answering 
a  dlBTerent  purpose  and  performing  different 
functions.  It  cannot  be,  therefore,  that  the 
statute  which  made  them  negotiable  by  in- 
dorsement and  delivery,  or  negotiable  in  the 
same  manner  as  bills  of  exchange  and  prom- 
issory notes  are  negotiable.  Intended  to 
change  totally  their  character,  pnt  them  in  all 
respects  on  the  footing  of  Instruments  which 
are  the  representatives  of  money,  and  charge 
the  negotiation  of  them  with  all  the  con- 
sequences which  usually  attend  oc  follow  the 
n^tlatlon  of  bills  and  notes."  The  nefo- 
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tiable  character  of  a  bill  of  lading  is  dlscuased 
In  Pollnrd  ▼.  Tlnton,  lOS  U.  S.  7,  26  L.  Ed. 
9B6,  where  Jnatlce  Miller  says:  "A  bill  of 
lading  is  an  Instrnment  well  known  in  com* 
merclal  trannctlras,  and  Its  cluracter  and 
effect  bare  been  defined  by  Judicial  dedslonii. 
In  the  hands  of  the  bolder  it  is  evidence  of 
ownership,  special  or  general,  of  the  property 
mentioned  in  It,  and  of  the  right  to  recelre 
said  property  at  the  place  of  delWery.  Kot- 
withstandfng  it  is  designed  to  pass  from 
band  to  band,  with  or  without  indorsement, 
and  it  la  efficacious  for  its  ordinary  purposes 
in  the  blinds  of  the  bolder.  It  is  not  a  nego- 
tiable instrument  or  obligation  In  the  sense 
that  a  bill  of  exchange  or  a  promissory  note 
is.  Itfl  transfer  does  not  preclude,  as  in 
tboee  cases,  all  Inquiry  Into  the  transaction 
in  which  it  originated,  because  It  has  come 
Into  hanrls  of  persons  who  have  Innocently 
paid  value  for  It  The  docblne  of  bona*  fide 
purchasers  only  applies  to  It  in  a  limited 
««i8e.  It  Is  an  Instrnment  of  a  twofold  char 
acter.  It  Is  at  once  a  receipt  and  a  contract. 
In  the  former  character  It  Is  an  acknowledg- 
ment of  the  receipt  of  property  on  board  talti 
vessel  by  the  owner  of  the  vessel.  In  the  lat 
ter  it  is  a  contract  to  carry  snfely  and  de- 
liver. The  receipt  of  the  goods  lies  at  the 
foundation  of  the  contract  to  carry  and  de- 
liver. If  no  goods  are  actually  received, 
tbere  can  be  no  valid  contract  to  carry  or  to 
deliver."  In  Laiuird  v.  Merchants',  etc.,  Co., 
78  Md.  13,  28  AtL  897,  the  Oonrt  of  Appeals 
of  Maryland  said:  **No  principle  is  better 
settled  by  the  commercial  law  than  that 
neither  the  master  of  the  ship  nor  the  agent 
of  a  transportation  company  has  the  right  to 
sign  bills  of  lading  until  they  have  been  ac- 
tually put  on  board  of  the  ship  or  delivered 
into  the  possession  of  the  company.  And. 
if  a  master  or  agent  signs  a  bill  of  lading  for 
goods  which  have  not  been  delivered  to  the 
carrier,  the  owner  of  the  ship  or  other  means 
of  transportation  is  not  liable  either  to  the 
shipper  or  to  one  dealing  with  or  making 
advances  in  good  faith  upon  the  bill  of. 
lading.  It  Is  hardly  necessary  to  tiay  that 
bills  of  lading  are  not  by  the  cnumerdal  law 
negotiable  In  the  same  sense  as  bills  of 
exchange  and  promissory  notes.  They  are 
merely  the  evidence  of  ownership,  general 
or  special,  of  the  property  mentioned  in 
them,  and  the  right  to  receive  said  property 
at  the  place  of  delivery;  and  one  making 
advances  of  money  upon  them  does  so  at 
his  own  risk,  and  with  notice  of  the  llmlta- 
tl<m  as  to  the  power  or  rights  of  the  master 
or  agent  to  sign  the  same."  In  The  Carlos 
F.  Boses.  177  TJ.  S.  665,  20  Sup.  Ct  807. 
44  li.  Bd.  929,  Chief  Justice  Fnller  said: 
"  Bills  of  la^ng  stand  as  the  substitute  and 
representative  of  the  goods  described  therein, 
and,  while  quasi  negotiable  Instmments,  are 
not  negotiable  in  the  fall  sense  in  which  that 
term  Is  applied  to  bills  and  notes.  The 
transfer  of  the  bill  passes  to  the  transferee 
the  transferror*!  title  to  the  goods  described. 


and  the  presumptlcm  as  to  ownership  aris- 
ing from  the  bill  may  be  explained  or  rebut- 
ted  by  other  evidence  showing  where  the 
real  ownership  lies.  A  pledgee  to  whom  a  bill 
of  lading  la  givm  as  security  gets  the  1^1 
title  to  the  goods  and  the  right  of  possession 
only  If  'Such  Is  the  intention  of  the  parties, 
and  that  intention  is  open  to  explanation. 
Inquiry  Into  the  transaction  in  which  the 
bill  originated  is  not  precluded  because  it 
came  into  the  hands  of  persons  who  may 
have  Innocently  paid  value  for  it."  See,  also^ 
Frledlander  t.  Texas  &  Pac.  Ry.  Co.,  130 
U.  S.  424,  9  Sup.  Ct  570.  32  L.  Ed.  091; 
Anderson  t.  Portland  Fk>orlng  Mills  (Or.) 
60  Pac.  839,  50  L.  B.  A.  235,  82  Am.  St 
Rep.  771. 

We  cannot  adopt  the  doctrine  of  estoppel 
as  contended  for  by  the  appellant.  ResiMud- 
ent's  agent  only  had  authority  to  Issue  bills 
of  lading  for  goods  actually  received  for 
transportation,  but  bad  no  authority  to  lB«ne 
any  snch  bills  for  goods  not  rerelrcd.  The 
railroad  company  was  not  a  broker  dealing 
In  bills  of  lading,  but  was  only  engaged  In 
the  business  of  transporting  goods  and  uier> 
chandlse.  This  fact  was  well  known  to  the 
shipping  public.  Those  who  dealt  with  the 
respondent  knew  that  its  baalness  was  that 
of  transportation  only.  When  a  bill  of  lad- 
ing issued  by  It  Is  assigned  to  a  third  party, 
who  purcliasea  the  same  or  makes  advances 
thereon,  such  third  party  Is  presumed  to  have 
knowledge  of  these  conditions.  One  who 
purchases  a  bill  of  lading  does  It  at  his  own 
risk,  and  must  know  that  the  company  will 
be  permitted  to  show  that  the  goods  were 
never  received  by  it  If  such  be  the  fart  If, 
therefore,  a  transportation  company  Is  able 
to  show  that  a  certain  bill  of  lading  has 
been  fhindulently  or  erroneously  Issued,  no 
goods  having  been  actually  received  for  idilp- 
ment  snch  siiowlng' will  constitute  a  com- 
plete defense  against  any  liability  oimn  its 
part  to  a  bona  fide  purcliaser  or  holder.  It 
was  not  necessary  for  respondent  to  plead 
such  defense  in  this  cose,  as  all  the  essential 
facts  appear  uiiou  the  face  uf  the  complaint 
In  Frledlander  v.  Texas  ft  Pac.  Ry.  Co., 
130  T7.  S.  421,  0  Sap.  Ct  572.  32  U  Bd.  001, 
Chief  Justice  Fuller  says:  **It  has  been  fre- 
quently held  by  this  court  that  the  mastn* 
of  a  vessel  has  no  authority  to  sign  a  bill 
of  lading  for  goods  not  actually  put  ou 
board  the  vessel,  and.  If  he  does  so.  his  act 
does  not  bind  the  owner  of  the  ship  even 
in  favor  of  an  innocent  purchaser.  The  Free 
man  v,  Buckingham,  18  How.  (IT.  8.)  182, 
191,  15  L.  Ed.  341;  The  Lady  Franklin,  8 
Wall.  (U.  8.)  825.  19  U  Ed.  455;  Pollard  V. 
Tlnton.  105  U.  8.  7,  28  L.  Ed.  008.  And  this 
agrees  with  the  rule  laid  down  by  the  English 
courts.  Uckbnrrow  v.  Mascm,  2  T.  R.  77; 
Grant  v.  Norway,  10  O.  B.  60S;  Cox 
V.  Bruce,  18  Q.  B.  D.  147.  The  receipt  of  the 
goods'  said  Mr.  Justice  Miller,  in  Pollard  v. 
Vinton,  SQpra,  ilea  at  the  foundation  of  the 
contract  to  carry  and  deliver.  U  no  goods 
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are  aiittiaUy  received,  there  can  be  no  valid 
contract  to  carry  or  to  deliTer.*  'And  the 
doctrine  ia  applicable  to  transportation  con- 
tracts made  In  that  form  by  railway  com- 
panies and  other  carriers  by  land,  as  welt  as 
carriers  by  sea,'  as  was  said  by  Mr.  Justice 
Matthews  In  St.  Louis.  I.  M.  &  S.  R.  Co.  v. 
Knight,  122  U.  S.  79,  87,  7  Sup,  Ct  1132, 
30  L.  Ed.  1077;  he  adding  also:  'If  Potter 
(the  agent)  bad  never  dellrra^  to  the  plaln- 
tltt  in  error  any  cotton  at  all  to  make  good 
the  525  bales  called  for  by  tbe  bills  of  lading, 
it  la  clear  that  the  plaintiff  in  error  would 
not  be  liable  for  the  deficiency.  This  Is  well 
established  by  the  cases  of  Tbe  Schooner 
Freeman  t,  Buckingham,  18  How.  (U-  S.) 
182,  15  L.  Ed.  341,  and  Pollard  v.  Vinton, 
105  U.  S.  7,  26  L.  Ed.  998.'  It  Is  a  familiar 
principle  of  law  that,  where  one  of  two  Inno- 
cent parties  must  suffer  by  tbe  fraud  of  anoth- 
er, the  loss  should  fall  upon  him  who  enabled 
such  third  person  to  commit  the  fraud;  bat 
notbli^  that  the  railroad  company  did  or 
omitted  to  do  can  be  properly  said  to  have: 
enabled  Lalmstetn  to  impose  upon  Frledlnnd- 
er  &  Co.  The  company  not  only  did  not 
authorize  Easton  to  sign  fictitious  bills  of  lad- 
ing, but  it  did  not  assume  authority  itself 
to  Issue  such  documents  except  upon  tbe 
delivery  of  "the  merchandise.  Faston  was 
not  the  company's  agent  in  the  transaction, 
for  there  was  nothing  upon  which  the  agency 
could  act  Railroad  companies  are  not  deal- 
ers In  bills  of  exchange,  nor  In  bills  of  lading. 
They  are  carriers  only,  and  held  to  rigid 
responsibility  as  such." 

While  there  is  some  conflict  on  the  question 
of  the  respondent's  liability  in  the  decisions 
of  the  various  state  courts,  we  find  no  such 
conflict  in  the  decisions  of  the  federal  courts, 
which  uniformly  hold  respondent  not  liable. 
We  not  only  think  the  current  of  authority 
sustains  the  position  'assumed  by  the  re- 
^qdent  here,  but  also  feel  that  In  announ- 
cing our  opinion  we  should  act  in  harmony 
with  the  federal  courts.  This  was  the  view 
taken  by  the  Supreme  Court  of  Minnesota  in 
the  case  of  National  Bank  of  Commerce  t. 
R.  R.  Co.,  supra,  where  it  said:  "But  on 
questions  of  commercial  law  It  is  eminently 
desirable  that  there  be  uniformity.  It  is 
even  more  Important  that  the  rule  be  uniform 
and  certain  than  that  it  be  the  best  one  that 
might  be  adopted.  Moreover,  on  questions 
of  general  commercial  law,  the  federal 
Courts  refuse  to  follow  the  decisions  of  the 
state  courts,  and  determine  the  law  according 
to  their  own  views  of  what  it  is.  It  Is 
therefore  very  desirable  that  on  such  qnes- 
tlons  the  state  courts  should  conform  to  the 
doctrine  of  the  federal  courts.  The  incon- 
venience and  confusion  that  would  follow 
from  having  two  conflicting  rules  on  the 
same  question  In  the  same  state,  one  in  the 
fed«'al  courts  and  another  in  the  state 
courts.  Is  of  Itself  almost  a  sufficient  reason 
why  we  should  adopt  the  doctrine  of  the 
lEederal  courts  on  this  question.  To  do  other- 


yriaOt  bo  long  as  tbe  Jwlsdfction  of  those 
courts  so  largely  depends  on  tbe  dtizCTshiy 
of  snitors,  would  really  result  in  discrimina- 
tion against  our  own  dtizens."  We  think 
the  complaint  failed  to  state  a  cause  of  ao- 
tlon,  and  that  the  trial  court  committed  no 
error  la  sustaining  the  demurrer. 
The  Judgment  Is  affirmed. 

MOUNT,  Q  J.  and  FUI.LERTON,  HAD- 
LET,  ROOT,  and  DUNBAR.  JJ..  concur. 


(42  Wash.  eSl) 

MANN  V.  PROVIDENT  LIFE  &  TRUST 
CO.  et  aL 

(Supreme  Court  of  Washington.  April  28, 
:90C.) 

1.  TBI AI>-FlN  DINGS  BY  COUBT— EXCEPTIONS- 
STATEMENT  OF  Facts— Time  fob  Filing. 

Where  appellant  filed  exceptions  to  tha 
findings  of  fact  and  a  statement  of  facts  within 
five  days  of  the  service  of  the  findingK  on  him, 
though  not  within  iive  days  of  tbe  filine  of  the 
Qndin^s,  the  exceptions  and  statement  will  not 
be  stricken  out. 

2.  Mostgaoes—Sedeicption  —  ExTEKBCoN  or 
Time— Agbeement— iNSTBucnoNS. 

Where  there  was  an  agreement  for  an  ex- 
tension of  time  to  redeem  a  mortgnge,  but  no 
time  was  fixed,  the  extension  must  be  held  to 
have  been  for  a  reasonable  period  only. 

3.  Same— BEAS0NABI.B  TniE, 

Where  a  mortgagor  was  given  a  reasonable 
time  beyond  the  statutory  period  for  redemption, 
an  attempt  to  redeem  5^4  years  after  the  fore- 
closure, and  after  a  large  amount  had  been  ex- 
pended for  permanent  improvements  of  the  prop- 
erty, was  not  within  a  reasonable  time  within 
the  agreement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3!^ 
Cent.  Dig.  Mortgages,  §  1739.] 

4.  Same— Evidence— SuFFiciE NOT. 

In  an  action  by  a  mortgagor  for  an  ac- 
counting and  to  compel  a  redemption,  evidence 
held  insufficient  to  sliow  an  agreement  for  the 
extension  of  tbe  period  of  redemption  beyond 
the  time  allowed  by  statute. 

5.  .tudgment— colt.atehal  attack— time  of 
Commencement  of  Suit. 

That  suit  for  the  foreclosure  of  a  mortgage 
was  prematurely  commenced  cannot  be  con- 
sidered in  an  action  by  tbe  mortgagor  for  an  ac- 
counting and  to  redeem.  ' 

[Ed.  Note. — For  cases  in  point,  see  vol.  SO, 
Cent.  Dig.  Judgment,  I  859.] 

Root  and  Dunbar,  JJ..  dissenting. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  Jacob  C.  Manu  against  the  Prov- 
ident Life  &  Trust  Company  aud  another. 
From  a  judgment  In  favor  of  defendants, 
plalntifE  appeals.  Affirmed. 

Allyn  &  Allyn  and  F.  Campbell,  for  appel- 
lant.  E.  R.  York,  for  respondents. 

CROW,  J.  On  Jane  20„  1892,  appellant  ob- 
tained a  loan  of  $50,000  from  the  respondent 
the  Provident  Life  &  Trust  Company,  and  to 
secure  the  same  gave  a  mortgage  on  certain 
real  estate  in  the  city  of  Tacoma.  The  In- 
terest on  said  note  for  tbe  years  1894  to 
1897  inclusive  was  not  paid  when  due.  la 
1894.  appellant,  being  unable  to  meet  the  tax- 
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es,  Inteiest,  and  liratirance,  had  a  ooiiTersa- 
tion  with  Henry  Longatreth,  the  western 
agent  of  said  mortgagee,  pursuant  to  which 
appellant  deposited  with  him  Valentine  scrip 
sufficient  to  locate  100  acres  of  land.  Appel- 
lant claims  that  this  scrip  was  glTcn  to  secure 
a  year's  extension  upon  the  note  and  mort- 
gage. Re^ndent  denies  this,  bat  it  is  an 
admitted  fact  that  the  time  was  extended, 
In  that  no  effort  was  made  to  foreclose  or 
otbawise  enforce  payment  during  the  auc- 
cee^ng  year.  In  1895  another  transaction 
of  the  same  kind  took  place;  the  appellant 
again  depmlting  Valentine  scrip.  On  Jan- 
nary  17,  1898,  appellant  deposited  with  re- 
spondent more  scrip,  being  all  that  he  owned, 
which,  together  with  that  already  deposited, 
was  sufficient  to  locate  6G1  acres.  Appellant 
claims  that,  when  this  last  d^Mslt  was  made, 
the  respondents  agreed  to  extend  the  time 
upon  said  mite  and  mortgage  for  another 
year.  This  Is  dieted  by  respondents.  On 
June  27,  1898,  respondoit  company  began  a 
foreclosure  suit  on  the  note  and  mortage. 
Appellant  defaulted  and  on  S^tember  12, 
a  judgment  was  entered  In  the  sum  of 
$84,035.95.  A  day  or  two  after  the  entry 
of  the  foreclosure  decree,  the  appellant  called 
upon  respondent  Longstreth  for  the  purpose 
of  making  a  sale  of  hla  Interest  In  the  Valen- 
tine scrip  already  d^slted,  and  securing  to 
fahnself  tbe  right  to  redeem.  When  first  on 
the  witness  stand  he  gave  his  vision  of  this 
into-viev  with  Longetreth,  but,  upon  being 
recalled  afterwards,  explained  his  former 
statements,  testifying  as  follows:  "I  said  to 
Mr.  Longstreth,  two  days  before  the  contract 
was  mad^  when  I  called  on  him,  'Let  me 
sell  you  the  scrip  for  a  nominal  sum,  giving 
me  your  contract  to  sell  It  back  to  me  for  a 
nominal  sum,  bidding  the  whole  amount  ou 
tbe  property,  keepli%  it  together,  giving  me 
time  to  redeem  it'  Now,  I  don't  know  how 
I  answered  that  question,  but  that  Is  bow  I 
should  have  answered  It"  Mr,  Longstreth 
aakeA  a  day  or  two  to  think  the  matter  over. 
Appellant  called  on  bim  again,  on  September 
IS,  1896,  at  which  time  the  fbllowlng  written 
Instrumente.  drawn  by  Mr.  Longstreth,  were 
signed  and  delivered: 

"Received  Tacoma,  Wash.,  Sept  15,  1898, 
of  Henry  Longstreth  one  dollar  in  full  pay- 
ment for  all  my  right  title  and  interest  In 
eighteen  pieces  of  Valentine  scrip,  as  follows; 
Nos.  E57,  ElGd,  E214,  E222,  E224,  E289, 
E291,  E275,  E300,.E244,  E2T3,  E290,  E124, 
E211,  E274,  E271,  E114,  and  Elll.  [Signed] 
Jacob  C.  Mann." 

"Tacoma,  Sept  15,  1898.  For  value  re- 
ceived I  hereby  agree  to  transfer  all  my  right 
title  and  interest  in  certificates  of  Valentine 
scrip  Nos.  E57,  E169,  E214:,  E222,  E224,  E289, 
E291,  E275,  E300,  E244,  E273,  E2U0,  E124.  E241, 
B274.  E271,  E114  and  ElU,  being  eighteen 
pieces  la  all,  to  Jacob  C.  Mann  on  payment 
of  one  dollar,  provided  lots  one  (1),  two  (2), 
seven  (7),  eight  (8),  nme  (9)  and  ten  (10)  In 
block  nine  hundred  and  three  (903),  Tacoma, 


have  been  previously  redeemed  from  the  Hen 
of  tbe  moi*tgage  which  we  are  foreclosing. 
tSigned]  Henry  Longstreth.  Witness;  A. 
L.  Andrews." 

On  October  15,  1898,  tbe  mortgaged  real 
estate  was  sold  under  a  special  execution, 
and  was  purchased  by  tbe  respondent  com- 
pany for  tbe  full  amount  of  tbe  Judgment  and 
ooste,  to  wit  $84,970.85.  This  sale  was  con- 
firmed on  November  23,  1898.  Respondent 
company,  as  purchaser,  entered  Into  posses- 
sion of  Bald  real  estate  on  said  15tb  day  of 
October,  1898,  without  objection  on  the  part 
of  appellant.  Such  possession  has  been  main- 
tained by  It  or  its  successors  ever  since,  and 
permanent  improvements  to  the  value  of 
$170,000,  in  tbe  shape  of  a  six-story  and  base- 
ment brick  store  and  office  building,  were 
made  upon  said  real  estate  during  tbe  year 
1903  by  respondent,  or  by  one  David  G.  Al- 
sop,  who,  it  Is  claimed,  was  a  successor  In 
Interest  to  the  respondent  company.  In 
April,  1904,  appellant  asked  respondents  for 
an  accounting,  and  In  September,  1904,  made 
and  served  upon  them  a  written  demand  that 
he  be  permitted  to  redeem  both  said  scrip 
and  the  above-described  lots ;  that  respond* 
ents  furnish  the  appellant  a  statement  of  tbe 
amount  necessary  to  make  said  redemption; 
and  that  respondents  account  for  the  rente 
collected.  Respondents  refused  to  comply 
with  any  of  said  d^ands.  Tbe  lots  involv- 
ed herein  were,  at  the  time  of  the  sheriff's 
sale,  of  tbe  probable  value  of  $60,000.  Tbe 
scrip  was  then  of  the  probable  value  of 
$15,000.  Appellant  began  this  action  on 
tember  12,  1004,  as  a  proceeding  in  equity  to 
compel  respondente  to  make  an  accounting, 
and  for  permission  to  redeem  the  real  estate 
and  scrip  upon  ascertoinlng  the  amount  due 
over  and '  above  the  rente  and  proflte  col- 
lected by  respondents.  The  trial  Judge  made 
findings  of  fact  and  coneluslonB  of  law  favor- 
able to  respondente.  One  of  said  conclusions 
recites:  "No  extension  or  agreement  for  ex- 
tension, beyond  the  statutory  period,  of  a 
right  to  redemption  of  the  real  property 
involved  herein  before  tbe  mortgaged  fore- 
closure sale  was  made  by  tbe  defendante 
to  plaintiffs."  And  another  of  said  conclu- 
sions is  as  follows:  "That  plalntiCC  has  failed 
to  establish  any  right  to  equitable  relief  here- 
in." And  another  recites  that  the  defendante 
are  entitled  to  a  Judgment  and  decree  "that 
plaintiff  recover  nothing  in  this  cause."  A 
judgment  and  decree  were  accordingly  made 
and  entered,  from  which  this  appeal  is  tak^. 

Respondents  have  moved  this  court  to 
strike  the  exceptions  to  the  findings  of  fact 
upon  the  ground  that  said  exceptions  were 
not  filed  within  five  days  from  the  time  said 
findings  were  filed.  A  motion  to  strike  tbe 
stetement  of  facte  is  also  made  on  the  same 
ground.  From  the  affldavlte  of  appellant's 
attorney  on  file  herein,  which  affldavlte  are 
undisputed.  It  ai>pears  that  the  findings  of 
fact  were  signed  by  the  trial  Judge,  and 
filed  at  a  time  when  apiiellant  and  bia  at- 
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torneys  were  not  In  court,  and  that  the  same 
were  not  served  until  after  the  five  days 
had  expired;  that  appellant's  attorneys  pre- 
pared and  submitted  to  the  trial  Judge  and 
filed  their  exceptions  to  said  findings  within 
five  days  from  the  time  the  same  were  called 
to  their  attention  and  served  upon  them. 
Under  these  clrcumEtances  the  motion  to 
strike  the  exceptions  and  statement  of  facts 
must  be  denied. 

It  will  be  noticed  that.  In  the  bill  of  sale 
mside  by  appellant  to  Longstreth,  no  consid- 
eration Is  mentioned  excepting  the  nominal 
one  of  $1,  and  tliat  In  the  agreement  to  re- 
sell, made  at  the  same  time  by  Longstreth, 
the  same  consideration  was  mentioned,  with 
the  proviso  that,  aa  a  condition  precedent 
to  redemption  of  the  scrip,  the  mortgaged 
lots  should  have  been  previously  redeemed 
from  the  lien  of  the  mortgage  then  being 
foreclosed.  Appellant  claims  that  he  made 
tills  bill  of  sale  in  consideration  of  an  un- 
derstanding and  agreement  with  Longstreth 
that  the  period  of  redemption  shonld  be  ex- 
tended for  a  reasonable  time  beyond  the  stat- 
utory period  of  one  year,  and  that  he  should 
now  be  permitted  to  pay  up  and  redeem 
both  the  real  estate  and  the  scrip.  This  con- 
tention Is  disputed  by  respondents,  who 
claim  that  the  consideration  for  the  bill  of 
sale  was  the  agreement  of  Longstreth,  as 
agent  of  the  trust  company,  to  bid  the  full 
amount  of  the  Judgment  for  the  real  estate 
at  the  sale  thereof,  and  to  hold  the  scrip 
wltliout  selling  it  until  the  statutory  period 
of  one  year  for  redeeming  bad  expired,  and 
permit  It  to  be  redeemed  with  the  real  estate, 
as  one  transaction,  within  the  statutory  peri- 
od. The  trial  court  in  part  made  findings 
as  follows:  "That  plaintiff  was  at  said  vari- 
ous time  unable  to  pay  said  moneys  then 
due.  nnd  desired  to  secure  further  time  for 
payment  of  same  and  to  delay  suit  on  said 
note  and  mortgage,  and  plaintiff  at  various 
times  prior  to,  and  on  January  17,  1898,  as- 
signed, transferred  and  delivered  to  Henry 
Longstrelh,  as  agent  of  said  company,  cer- 
tain certificates  of  Vnlentlne  scrip,  to  Ije  held 
as  further  and  additional  security  for  the 
payment  of  said  note  and  mortgage,  and  In 
consideration  thereof  said  company  from 
time  to  time  delayed  suit  on  said  note 
and  mortgage.  That  thereafter,  on  October 
16,  18D8,  the  mortgaged  property  above  de- 
scribed was  duly  sold  by  the  sheriff  of  said 
Pterce  county,  under  writ  of  special  execu- 
tion issued  upon  said  Judgment  and  decree, 
and  said  mortgaged  property  was  bid  In  and 
purchased  by  said  company  at  said  sale  for 
the  sum  of  $84,970.35,  being  the  full  amount 
of  snid  Jndgment  and  costs;  and  thereafter 
on  November  23,  18DS,  said  sale  was  duly 
confirmed  by  order  of  said  court  entered  in 
said  couse.  That  on  S^tember  15,  1888,  af- 
ter the  entry  of  said  Judgment  and  decree, 
said  Jacob  C.  Mann  sold,  and,  by  an  instru- 
ment In  writing  bearing  said  date,  trans- 
ferjed  absolutely  to  Henry  Longstreth  all  of 


said  certificates  of  Valentine  scrip  which  bad 
been  theretofore  pledged  as  additional  secur- 
ity to  said  mortgage  debt,  and  in  considera- 
tion thereof  said  Henry  Longstreth,  by  an 
Instmuient  In  writing  bearing  same  date, 
agreed  to  retransfer  all  of  said  certificates  of 
Valentine  scrip  to  said  Jacob  C.  Mann,  pro- 
vided the  real  property  described  in  said 
mortgage  had  been  previously  redeemed 
from  the  lien  of  said  mortgage;  but  no- 
agreement  was  made  by  or  between  the 
pialntlflf  nnd  defendants  of  either  of  them  to 
extend  tlie  time  for  the  redemption  of  said 
real  property  from  said  mortgage  debt  be- 
yond the  statutory  period,  or  for  any  time  or 
at  ail."  We  think  these  findings  fully  war- 
ranted by  the  evidence.  If,  however,  appel- 
lant's contention  that  he  gave  the  bill  of  sale 
In  ortler  to  get  an  extension  of  time  to  re- 
deem be  accepted  as  correct,  still  the  limit  of 
that  extension  was  not  agreed  upon,  and 
such  aliogeit  extension  wo\ild  necessarily  be 
held  to  have  been  for  a  reasonable  period 
only.  The  question  would  then  be  presented 
as  to  whether  appellant  sought  to  redeem 
within  a  reasonable  period.  In  determining 
this  question,  we  would  have  to  take  Into 
considemtion  the  character  of  the  indebted- 
ness and  of  the  property,  and  ail  the  clr- 
cumstaitcea  surrounding  It  and  the  parties. 
Upon  so  doing,  we  could  not  hold  that  appel- 
lant commenced  this  action  to  redeem  with- 
in a  reasonable  time.  He  waited  years 
befofe  making  any  demand  for  an  account- 
ing, or  Indicating  any  Intention  to  re- 
deem, and  he  did  not  commence  this  action 
for  an  accounting  and  for  permission  to 
redeem  until  nearly  six  years  after  the  sale- 
of  the  property.  In  the  meantime  real  estate 
had  greatly  increased  in  value,  and  respond- 
ents, relying  upon  the  absolute  title  claimed 
by  them,  had  in  good  faith  expended  9170.000 
for  permanent  improvements.  Were  we  to 
accept  appellaut's  contention  as  to  there- 
being  an  extension  of  the  time  to  redeem, 
even  then  the  facts  shown  by  the  evidence 
would  not  be  sufficient  to  entitle  him  to  re- 
deem or  to  have  an  accounting  as  demanded 
in  his  complaint  After  making  a  careful 
examination  of  ail  the  evidence,  we  fall  tt*- 
see  how  the  trial  court  could  have  found  any 
contract  for  an  extension  of  the  period  of  re- 
demption for  either  a  certain  or  an  Indefinite 
time.  Tiie  written  instruments  above  quot- 
ed fail  to  stite  any  such  agreement,  and  the 
appell.'tiit  has  failed  to  produce  any  clear  or 
convincing  evidence  showing  It  to  have  been 
made  by  parol.  While  a  right  of  redemption 
or  an  extension  thereof  may  be  founded  on  a 
parol  agreement,  and  is  not  within  the  stat- 
ute of  frauds,  still  it  should  never  be  en- 
forced, unless  clearly  and  satisfactorily  prov- 
en. Clork  V.  Renaker  (Ky.)  20  S.  W.  634. 
"When  the  p^od  for  redemption  is  eittier 
vCi'eatod  or  extended  by  contract,  the  owner 
of  the  land  or  other  redemptloner  must  com- 
ply with  the  terms  of  the  contract  or  lose 
his  right  to  redeem.  If  the  time  fOr  redemp- 
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tloD  Is  not  fixed  and  certain,  tbe  right  must 
be  asserted  within  a  reasonable  time,  or  it 
TTill  be  considered  waived."  Turpie  t. 
Lowe.  158  Ind.  314,  62  N.  E.  4S7,  9S  Am.  8t 
Rep.  310. 

It  cannot  be  snccessfully  contended  that 
the  appellant  has  asserted  his  alleged  right 
within  a  reasonable  time,  yet  the  only  theory 
npon  which  he  <ian  possibly  recover  In  this 
action  is  that  by  the  terms  of  the  receipt  and 
contract  of  sale  above  set  forth,  and  the 
tei*ms  of  some  further  simnltaneous  parol 
agreement  claimed  to  hove  been  made  be- 
tween himself  and  Longstretb,  be  was  given 
a  reasontible  extension  of  time  .running  l>e- 
yond  the  statutory  period,  within  which  to 
redeem  not  only  the  real  estate,  but  also  the 
Valentine  scrip.  We  think  this  theory  can- 
not be  sustained,  and  that  it  was  rightfully 
rejected  by  the  trial  court;  there  being  no 
evidence  to  show  any  such  oral  agreement. 
The  written  Instruments  alone  cannot  be  In- 
telligently construed  as  conferring  any  such 
rights  upon  appellant  We  have  above  quot- 
ed a  portion  of  his  testimony,  given  after  he 
returned  to  the  witness  stand,  and  was  per- 
mitted to  explain.  Prior  to  that  time  on 
croBR-exnmtnatlon  he  had  testified  In  part  as 
follows:  "Q.  You  had  no  contract  with  Mr. 
Longstreth  or  with  his  company  with  regard 
to  the  redemption  of  this  property  other  than 
shown  in  this  agreement  there,  dated  Sep- 
tember loth?  A.  No,  sir.  Q.  That  is  the 
only  agreement  In  regard  to  it?  A  Yes, 
sir."  On  re-^nralnation,  conducted  by  his 
own  attempt  he  testified  as  follows:  "Q. 
Now,  you  were  asked,  Mr.  Mann,  whether 
you  had  any  other  agreement  with  Mr.  Long- 
streth titan  this  plaintiff's  Exhibit  G.  dated 
September,  15,  1898,  In  relation  to  the  exten- 
sion of-  time?  A.  Nothing.  Q.  That  is,  you 
mean  you  had  no  other  written  agreement? 
A.  I  had  DO  other  agreement.  Q.  Had  no 
other  agreement?  A.  None  whatever.  Q. 
When  you  say  you  had  no  other  agreement, 
Mr.  Mann,  this  contract,  which  you  received 
here,  and  this  bill  of  sale  which  you  made, 
was  made  by  bim  and  you  in  conformity  to 
the  request  Uiat  yon  bad  made  two  days 
prior  to  that?  A.  Yes.  Q.  That  was  part 
of  the  same  contract,  wasn't  it?  A.  Yes, 
sir.  Q.  There  was  a  consideration  for  the 
making  of  this  contract?  A.  Well,  they  ex- 
plain themnelves.  Q.*They  do?  A.  Yes. 
Q.  Isn't  It  a  fact  that  yon  stated  that  there 
was  no  other  agreement  than  that  written 
agreement?  A.  Sure,  I  so 'stated."  From 
this  evidence,  given  by  appellant  himself,  It 
appears  tiiat  the  only  agreement  between  the 
parties  was  contained  In  the  two  written  In- 
stmments.  We  are  therefore  now  called  up- 
on to  determine  his  rights  by  construing 
these  instruments  Id  the  li^t  of  the  sur- 
ronndlng  circnmstances  and  facta  which  are 
not  qncBtloned.  There  Is  no  dispute  that, 
prior  to  the  conimenrameDt  of  the  foreclos- 
ure actloD,  all  of  the  Valentine  scrip  had 
tteen  assl^ed  to  the  respoDdent  company  as 


collateral  security.  At  the  time  of  the  fore- 
closure sale,  the  real  estate  as  shown  by  the 
evidence  was  not  Vorth  more  than  $60,000. 
Although  appellant  placed  a  very  high  valua- 
tion upon  the  Valentine  scrip,  based  upon 
prices  which  he  had  paid  for  it  in  the  years 
1888-1880,  when  he  and  many  others  errone- 
ously supposed  It  could  be  used  for  securing 
title  to  tide  lands,  the  undisputed  evidence 
shows  that,  at  the  time  of  the  sheriff's  sale 
In  1898,  it  could  not  have  been  worth,  at  the 
highest  estimate,  more  than  $15,000.  From 
this  it  follows  that  the  combined  market 
value  of  the  real  estate  and  scrip  which  the 
respondent  company  held  as  security  at  the 
date  of  its  judgment  and  sale  did  not  exceed 
$75,000,  while  its  judgment  was  entered  for 
more  than  $84,000.  Appellant  must  have 
known  that  the  respondent  could  Issue  an 
execution  upon  Its  foreclosure  judgment  and 
decree  and  first  sell  the  real  estate,  even  at 
ite  full  value,  for  less  than  the  face  of  its 
judgment,  and  could  thereafter  Issue  an  alias 
execution  upon  fts  deficiency  judgment  and 
sell  the  Valentine  scrip.  After  an  execution 
sale  ot  the  Valentine  scrip,  whl4^  was  per- 
sonal property,  there  would  have  been  no 
right  of  redemption  whatever  as  to  such 
scrip.  If,  however,  appellant  could  succeed 
In  eCFectlng  an  arrangement  with  the  re- 
spondents, by  which  they  would  make  their 
entire  bid  for  the  real  estate  and  would  also 
give  him  the  privilege  of  redeeming  the  scrip 
within  the  statutory  period  of  one  year,  on 
condition  that  he  also  redeemed  the  real  es- 
tate, he  might  thereby  be  enabled  to  recover 
back  not  only  the  real  estate,  but  also  the 
scrip,  in  the  event  of  finding  himself  able  to 
redeem  within  the  statutory  period,  which 
he  hoped  to  do  and  evidently  anticipated  that 
he  might  do.  With  this  object  In  view,  no- 
thing would  be  more  natural  than  for  the 
parties  to  enter  into  just  such  an  agreement 
as  the  one  evidenced  by  the  written  re(%ipt 
and  bill  of  sale.  Had  the  appellant  then 
redeemed  the  real  estate  within  the  statu- 
tory period,  he  would  also  have  been  entitled 
to  a  return  of  the  Valentine  scrip  not  other- 
wise redeemable.  This  opportunity  to  recov- 
er the  Valentine  scrip.  In  the  event  of  re- 
demption of  the  real  estate,  was  a  right  not 
guarantied  him  by  any  existing  statute,  and 
constituted  a  valuable  consideration  for  hl9 
agreement  to  sell  the  scrip.  Having  failed 
to  redeem  the  real  estate  within  the  statu- 
tory period,  he  not  only  lost  all  Interest  Id 
the  leul  estate,  but  also  in  the  scrip. 

It  seems  to  be  conceded,  and  Is  a  fact  dis- 
closed by  evidence,  that  at  the  time  of  the 
foreclosure  and  sale,  a  period  of  intense  fi- 
nancial distress,  causing  a  marked  depres- 
sion In  property  values,  -prevailed  In  this 
country.  Although  there  Is  some  evidence 
tending  to  show  that  during  this  period  It 
was  customary  for  the*r^>ondent  company 
to  bid  the  full  amount  of  Its  judgment  at 
Its  toreclosnre  sales,  we  would  not  be  justi- 
fied In  assuming  that»  In  the  absence  of  th« 
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above  written  agreements,  It  would  hare 
done  BO  In  this  case,  where  it  not  only  held 
the  real  estate,  but  also  the  scrip  as  securl- 
ty,  and  where  their  combined  market  value 
wns  considerably  less  than  the  face  of  its 
Judgment  On  the  contrary,  the  most  natur- 
al and  business-like  course  for  It  to  have 
adopted  under  existing  conditions  would 
bave  been  to  first  bid  In  the  real  estate  for 
a  portion  of  its  claim,  and  the  scrip  for  the 
remainder,  thus  protecting  Itself  as  much  as 
possible  by  acquiring  title  to  all  the  property, 
both  real  and  personal,  which  it  held  as 
security.  The  evident  intention  of  the  par- 
ties was  not  to  extend  the  period  of  redemp- 
tion Indefinitely,  but  to  relieve  the  respond- 
ent company  from  the  necessity  of  proceed- 
ing in  this  manner  for  Its  protection,  and  at 
the  same  time  to  enable  it  to  concede  to  ap- 
pellant the  right  to  redeem  both  the  real 
estate  and  the  scrip  within  one  year,  on  the 
basis  of  the  price  bid  for  the  real  estate  at 
the  sheriff's  sale.  Any  other  theory  would 
compel  us  to  assume  thdt  the  respondent 
company  would,  in  the  absence  of  any  agree- 
ment, have  necessarily  bid  the  full  amount 
of  Its  Judgment  for  the  real  estate  alone, 
being  $24,000  more  than  Its  market  value, 
and,  by  thus  fully  satisfying  its  judgment, 
place  itself  In  a  position  where  It  would  be 
compelled  to  release  the  scrip. 

There  is  some  contention  made  by  appel- 
lant to  the  eCCect  that  the  foreclosure  suit 
was  prematurely  commenced.  That  question 
should  have  been  raised  and  adjudicated  in 
that  cause.  It  cannot  be  considered  in  this 
collnteral  proceeding.  It  is  also  contended 
by  the  appellant  that  he  was  not  properly 
served  with  summons  In  the  foreclosure  suit 
We  bave  carefully  examined  the  record  of 
the  foreclosure  action,  which  is  before  us, 
and  are  of  the  opinion  that  a  valid  person- 
al service  was  made  upon  him. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  superior  court  Is  affirmed. 

MOUNT,  C.  J.,  and  HADLBT,  FULLER- 
TON,  and  RUDKIN,  JJ..  concur. 

ROOT,  J.  (dissenting).  I  am  unable  to 
fully  agree  with  the  conclusion  reached  by 
the  majority  of  the  court  I  think  that  ap- 
pellant is  entitled  to  relief  In  the  matter  of 
the  Vnlentlue  scrip.  This  scrip  was  placed 
with  respondents  as  additional  security.  Ap- 
pellant was  obliged  to  put  It  up  as  such  col- 
lateral in  order  to  prevent  the  foreclosure 
of  the  mortgage  upon  bis  real  estate.  He  at 
length  placed  the  last  that  he  had  of  this 
scrip.  According  to  the  evidence,  with  the 
last  scrip  be  had  furnished  the  respondents 
with  all  the  property  he  had  In  the  world  as 
security  for  this  Indebtedness;  and  he  con- 
tends that  the  last  deposit  made  was  upon 
the  understanding  and  agreement  that  the 
mortgage  should  not  be  foreclosed  within  a 
year  from  that  time.  Respondents  claim 
that  then  was  no  such  ai;re«iueut  and  un- 


derstanding. We  think  the  condition  and 
surrounding  of  the  parties  lend  strong  c(»- 
roboratlon  to  the  contention  of  the  appellant 
in  this  particular.  But  respondent  company 
begins  this  suit  about  five  months  after 
this  last  deposit  of  scrip  was  made.  Instead 
of  waiting  twelve  months.  After  the  decree 
of  foreclosure  bad  been  entered,  the  bill  of 
sale  from  appellant  and  the  agreement  to 
resell  by  LongstreUi  were  executed.  The 
oral  testimony  as  to  the  purchase  and  con- 
sideration of  this  transaction  Is  flatly  con- 
tradictory;  appellant  giving  his  version, 
and  Longatreth  giving  that  of  himself  and 
the  company.  Their  oral  negotiations  bav* 
Ing  terminated  In  the  written  bill  of  sale  and 
written  agreement  for  resale,  it  follows  that 
these  documents  must  constitnte  the  best 
evidence  of  the  Intention  of  the  parties.  By 
an  examination  of  said  written  agreement  to 
resell,  we  find  that  It  c^ens  with  the  re- 
cital "for  value  received,  I  hereby  agree  to 
transfer  •  •  •  on  payment  of  $1.00; 
provided  lots  one  (and  the  other  mortgaged 
real  estate)  have  been  previously  redeemed 
of  the  Hen  of  the  mor^ge  which  we  are 
foreclosing."  An  examination  of  the  sixth 
flndbis  of  fact  made  by  the  trial  court 
shows  that  the  oonrt  found  that  appellant 
made  ihe  bill  of  Bale  of  the  Valoitlne  scrip 
"and  In  consideration  thereof  said  Henry 
Longstretb,  an  Instrument  In  writli^ 
bearing  same  date,  agreed  to  retransfer  all 
of  said  certificate  of  Valentine  scrip  to  said 
Jacob  O.  Klann,  provided  the  real  property 
described  In  said  mortgage  had  been  previ- 
ously redeemed  from  the  of  said  mort- 
gage'* ;  but  also  found  tiiat  no  agreement  of 
extension  of  the  time  for  redeeming  the  real 
estate  was  made.  Looking  at  these  written 
Instmments  and  tbfe  finding  of  the  trial 
court,  which  respondents  are  not  In  a  posi- 
tion to  question,  we  are  unable  to  see  any 
valid  or  valuable  consideration  for  the  bill 
of  sale  of  this  scrip  made  by  appellant  to 
Longstretb.  The  latter  merely  agreed  to  re- 
sell the  scrip  upon  the  doing  by  appellant 
of  a  certain  act  which  would  have  entitled 
him  to  a  return  of  this  scrip  regardless  of 
any  agreement  Tbe  value  of  this  scrip  Is 
and  was  uncertain.  It  was  shown  to  have 
cost  appellant  something  over  $100  per  acre, 
and  was  at  one  tim^  probably  of  tbe  value 
of  $150  per  acre.  At  the  time  of  the  trial 
it  was  probably  worth  at  least  $20  an  acre, 
and  perhaps  much  more.  Appellant  claims 
that,  at  the  time  of  the  first  deposit  made^ 
it  was  accepted  by  the  resirondent  upon  the 
basis  of  $100  per  acre.  Appellant  claims 
that  this  scrip  was  worth  $75,000  at  the  time 
of  these  deposits,  while  respondents  claim 
that  it  was  not  worth  more  than  from 
$12,000  to  $15,000.  In  view  of  the  situation 
of  these  parties,  having  in  mind  the  advant- 
age which  respondents  had  over  apjwilant, 
I  am  not  disposed  to  draw  the  lines  closely 
against  blm.  As  the  trust  company,  re- 
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Bpondent,  Insists  upon  a  strict  compliance 
with  Its  legal  rights  In  the  premises,  It  ean- 
not  complain  If  appellant  is  given  the  benefit 
of  the  same  measure  of  construction.  If  the 
consideration  for  the  bill  of  sale  of  this  scrip 
and  of  the  contract  for  resale  was  as  con- 
tended for  by  respondents,  It  should  have 
been  expressd  In  those  Instruments.  Instead 
of  that,  we  find  something  entirely  different 
These  two  Instruments  constitute  one  trans- 
action, and  the  purpose  and  Intention  of 
the  parties  thereto  must  be  gathered  from 
the  written  language  employed  In  the  light 
of  surrounding  undisputed  circumstances. 
Courts,  and  especially  courts  of  equity, 
should  not  apply  a  rigid  rale  of  construc- 
tion In  favor  of  one  party  and  against  the 
other  under  like  conditions.  Neither  should 
the  rigor  of  the  law  be  visited  with 
severity  upon  the  helpless  debtor  and  pal- 
liated in  favor  of  the  creditor  lu  a  case 
where,  at  best,  the  debtor  sutfers  great  hard- 
ship, while  the  creditor  reaps  a  rich  and 
abundant  harvest  In  addition  to  the  recovery 
of  its  loan,  Interest,  and  costs. 

Viewing  the  transaction  regarding  this  bill 
of  sole  and  contract  for  resale  with  the 
critical  eye  of  the  law  or  by  the  comprehen- 
sive vision  of  equity,  I  camiot  find  justi- 
fication for  the  retention  of  this  scrip  by 
respondents.  I  think  substantial  justice 
would  be  done  as  between  these  parties  If 
appellant  receive  the  Valentine  scrip  which 
be  deposited. 

DUNBAK,  J.  I  concur  In  what  la  Bald 
hy  Jiidi^  ROOT. 


(42  Wasta.  595) 

HILLMAN  V.  HILLMAN  et  al. 
(Supreme  Court  of  Wasbiagton.  April  28, 
*  1900.) 
AnoBKirr  aBd  Clibmt  —  Compeksatioh  of 
ArroBNET— Bight  of  attobnbyb  to  Iktee- 

'^Under  Ballinger's  Ann.  Ck)dea  &  St  S  5722, 
providing  that  the  court  In  an  action  for  divorce 
biouwht  by  the  wife  may  require  the  husband 
to  pay  all  reasonable  expenses  of  the  wife  in  the 

Srosecutlon  or  defense  of  the  action  when  such 
ivorce  is  granted  or  refused  and  give  judgment 
therefor,  and  section  5105,  providing  that  com- 
pensation of  attorneys  shall  be  left  to  the  agree- 
ment of  the  parties,  attorneys  for  the  wife  m 
a  suit  for  divorce,  which  has  been  compromised 
and  dismissed,  cannot  intervene  for  the  pur- 
soee  of  obtaining  judgment  against  both  hus- 
band and  wife  for  their  fees. 

Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffin,  Judge. 

Action  by  Bessie  Olive  Hlllman  against 
Clarence  D.  Hlllman  and  another.  The  suit 
was  voluntarily  .dismissed  by  plaintiff,  and 
S.  H.  Steele  and  another,  as  attorneys  for 
plaintiff.  Intervened  and  were  awarded  Judg- 
ment against  both  plaintiff  and  defendant 
for  their  fees,  from  which  judgment  both 
plaintiff  and  defendants  Id  the  original  pro- 
ceeding appeal.  Ileversed,  with  lustructions 
to  dlamlas  the  action. 


Fred'k  R.  Bnrch,  for  appellants.  Blaine^ 
Tucker  &  Hyland  and  Wm.  Hickman  Moorfl^ 

for  respondents. 

FUIiLERTON,  J.  The  appellants  Bessie 
Olive  Hlllman  and  Clarence  D.  Hlllman  are 
husband  and  wife,  and  the  appellant  Homer 
L.  Hlllman  is  the  brother  and  business  part- 
ner of  Clarence  D.  Hlllman.  The  respond- 
ents, Steele  &  Brown,  are  attorneys  at  law. 
On  March  31. 1904,  the  appellant  Bessie  Olive 
Hlllman  began  an  action  for  divorce  and  for 
a  partition  of  the  community  property 
against  her  husband,  joining  her  husband's 
brother  as  a  party  defendant  because  of  the 
business  relations  existing  between  him  and 
her  husband.  The  respondents,  Steele  A 
Brown,  appeared  as  attorneys  for  Mrs.  Hlll- 
man. A  preliminary  restraining  order  was 
applied  for  and  issued,  and  an  application 
made  for  temporary  alimony  and  suit  money. 
Including  attorney's  fees.  Fending  this  lat- 
ter application  the  Hillmans  condoned  their 
differences,  and  a  stipulation  was  entered 
Into  for  a  dismissal  of  the  action.  This  stip- 
ulation was  signed  by  Mrs.  Hlllman,  but  not 
by  her  attorneys,  and,  when  presented  to  the 
court,  was  opposed  by  them  on  the  ground 
that  they  had  an  interest  In  the  action  to 
the  eitent  of  their  attorney's  fees,  and  that 
the  parties  were  without  power  to  dismiss 
the  action  without  their  consent.  The  court 
took  this  view  of  the  case,  allowed  the  at- 
torneys to  file  a  petition  In  Intervention  for 
their  fees  and  the  costs  they  had  advanced, 
and  ordered  a  bearing  thereon,  at  the  con- 
clusion of  which  It  entered  a  Judgment 
against  the  appellants  Bessie  Olive  and  Clar- 
ence D.  Hlllman  In  favor  of  the  attorneys 
for  $1,000  as  attorney's  fees  and  $9  they  had 
advanced  as  costs,  together  with  the  cpsta 
of  the  proceedings. 

The  warrant  for  this  judgment  is  thought 
to  be  found  In  section  5722  of  the  Code 
(Ballinger's  Ann.  Codes  &  SL)  which  pro- 
vides that  the  court  in  an  action  for  divorce 
brought  by  the  wife  may  "require  the  hue- 
band  to  pay  all  reasonable  expenses  of  the 
wife  In  the  prosecution  or  defense  of  the 
action,  when  such  divorce  Is  granted  or  re- 
fused, and  give  judgment  therefor."  But 
this  section  contemplates  a  judgment  In  fa- 
vor of  the  wife,  one  running  in  her  name,  and 
is  not  authority  for  the  luterveotlon  In  the 
suit  by  the  wife's  attorneys  end  the  entry 
of  a  judgment  against  the  husband  and  wife 
In  their  favor.  The  measure  and  mode  of 
compensation  of  attorneys  and  connselora 
are,  under  our  statute,  a  matter  for  private 
agreement  between  client  and  attorney  (Bal- 
linger's Ann.  Codes  &  St  |  6165),  and  contro- 
versies between  them  over  snch  fees  have 
no  place  in  actions  where  the  relation  of  at 
tomey  and  client  exists.  Claims  for  attor- 
ney's fees  where  adjusted  by  actions  must 
be  In  actions  brought  for  their  adjustment,  as 
claims  of  all  other  kinds  are  adjusted.  .T?  ae, 
the  Code  In  all  cases  makes  an  alio  wane*  /jf 
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attorney's  fees  called  "coats,"  and  In  cer- 
tain classes  of  cases  makes  allowances  for 
attorney's  fees  as  sucb.  But  these  do  not 
belong  to  the  attorney  by  mere  operation  of 
law,  nor  Is  he  entitled  to  Judgment  for  tbem. 
They  are  awarded  to  the  prevailing  party, 
and  Judgment  for  tbem  Is  entered  In  the 
name  of  such  party.  There  are  cases  which 
maintain  the  doctrine  contended  for  by  the 
respondents,  but  we  think  they  are  not  found- 
ed In  better  reason.  It  la  the  policy  of  the 
law  to  encourage  husband  and  wife  to  com- 
promise and  settle  between  themselves  their 
domestic  troubles,  and  to  discourage  actions 
for  divorce.  Actions  for  divorce,  therefore, 
which  both  parties  desire  dismissed,  should 
not  be  kept  alive  merely  to  settle  the  claims 
of  counsel  for  attorney's  fees.  Cases  support- 
ing the  conclusion  we  have  reached  are  the 
following:  Reynolds  v.  Reynolds,  67  Cal. 
176,  7  Pac.  480 ;  Sims  v.  Davis,  48  Neb.  720, 
67  N.  W.  705 ;  Stover  v.  Stover,  7  Idaho,  185, 
61  Pac.  462;  Thompson  v.  Thompson,  40 
Tenn.  527;  McCuUoch  v.  Murphy,  45  111.  256. 

The  Judigment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  Instractioiis  to 
dismiss  the  action. 

MOUNT.  C.  J.,  and  HADLET,  DUNBAR, 
RUDKIN.  and  CBOW,  JJ.,  concur. 


(4S  Wash,  ao) 

KIRBY  V.  WHEELER-OSGOOD  CO. 

(Supreme  Court  of  Washington.  April  28, 
1906.) 

1.  Mabtbb  and  Servant — Xnjubies  to  Sesv- 

AXfT — ^ASSUHFTION  OF  RiSK — MiKOB. 

In  an  action  for  injuries  to  a  minor,  16 
ears  of  age,  employed  in  a  sawmill,  whether 
e  assumed  the  risk  of  injuries  from  being  cut 
by  a  saw,  tbe  danger  of  which  was  open  and 
apparent,  was  a  question  for  the  jury. 

[Ed.  Note. — For  cases  In  point,  see  voL  34, 
Cent.  Dig.  Master  and  Servant.  {  1081.] 

2.  Damages — Mevsure — Persoi^al  Injuries. 

In  an  action  for  personal  Injuries,  where 
the  plaintiff  lost  the  ends  of  the  first  three 
fingers  of  his  right  hand,  and  his  thumb  was 
split,  and  the  joints  left  stiff,  leaving  him  the 
full  use  of  the  little  finger  only,  a  verdict  for 
$5,000  damnges  Is  excessive,  and  will  be  re- 
duced to  $3,500. 

[Ed.  Ncte. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages.  §i  379,  384,  390,  393.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  O.  V.  Linn,  Judge. 

Action  by  William  Kirby,  an  infant,  by 
hts  guardian  ad  litem,  Thomas  Armstrong, 
against  tbe  Wheeler-Osgood  Compaay.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.   Affirmed  on  condition. 

Cbas.  Bedford  and  Q.  M.  Emory,  for  ap- 
pellant Walter  Christian  and  P.  G.  Sul- 
livan, for  respondent. 

TTULLEBTON,  J.  This  is  an  appeal  from 
A  Judgment  entered  In  favor  of  the  respond- 
ent, and  against  the  appellant  for  personal 
Injuries.  The  record  discloses  that  the  ap- 


pellant was  operating  a  sash  and  door  fac- 
tory, and  that  the  respondent  was  one  of  its 
employes.  At  the  time  of  receiving  the  In- 
jury the  respondent  was  a  minor,  having 
Just  entered  upon  his  sixteenth  year.  He 
had  then  worked  for  the  appellant  something 
over  three  weeks,  doing  various  duties,  such 
as  cleaning  up  and  shoveling  sawdust,  bear- 
ing away  lumber  from  the  planer  and  other 
machines;  one  of  such  machines  being  the 
resaw,  a  machine  used  to  rip  inch  lumber  to 
lumber  of  smaller  dimensions.  He  was  put 
at  work  at  the  resaw  at  about  the  beginning 
of  the  third  week  of  his  employment  and 
worked  there  as  he  says  for  a  week  or  so, 
when  he  was  directed  to  do  other  work.  Af- 
ter a  few  days,  he  was  again  told  to  go  to 
work  at  the  resaw.  He  commenced  at  7 
o'clock  in  the  morning  and  had  worked  until 
about  10  o'clock  when  he  brought  bis  hand 
in  contact  wltji  the  saw  and  received  the 
injuries  for  which  he  sues.  When  the  ap- 
pellant was  first  employed  at  the  resaw  the 
lumber  being  ripped  was  of  considerable 
length,  most  of  it  being  from  12  to  24  feet. 
Lumber  of  that  length  after  passing  through 
the  machine  would  fall  on  rollers  where  it 
would  remain  until  taken  away,  giving  tbe 
off -hearer  no  trouble  to  keep  up  with  the ' 
machine.  When  he  went  back  the  second 
time,  however,  the  pieces  being  put  through 
were  only  about  four  feet  in  length.  These, 
the  respondent  says,  proved  to  be  more  diffi- 
cult to  handle  than  the  longer  pieces,  as  tbey 
would  fall  between  the  rollers  and  pile  up 
during  the  time  he  was  changing  the  loaded 
truck  for  an  empty  one.  He  further  says 
that  he  found  that  he  could  work  more  rap* 
idly  from  the  side  of  the  machine  than  from 
the  end,  and  changed  his  position  to  the  side, 
and  that  after  he  bad  worked  there  some  20 
minutes,  or  long  enough  at  least  to  load  one 
truck,  and  part  of  another,  bis  hand  came 
Into  contact  with  the  saw.  He  was  uot  able 
to  give  any  very  clear  description  ns  to  the 
manner  in  which  he  was  hurt;  saying  that 
he  did  not  know  any  more  than  that  he  "was 
reaching  right  near  the  saw  and  taking  the 
stuff  out  and  piling  it  on  the  truck"  when  the 
accident  happened.  The  appellant's  foreman 
testified  that  his  hand  must  have  come  in 
contact  with  the  top  of  the  saw  as  the  board 
that  was  then  in  the  saw  was  bloody,  and 
showed  the  Indentations  of  his  finger  where 
the  saw  had  pressed  them  against  the  board 
at  the  time  they  were  cut  off. 

The  respondent  bases  his  right  to  recover 
on  the  contention  that  the  api>ellant  exposed 
him  to  a  danger  which  he  did  not  understand 
or  appreciate,  and  with  respect  to  which  he 
was  not  suitably  warned  and  Inatructed. 
The  evidence  on  the  question  of  warning  and 
Instruction  was  conflicting.  The  respondent 
testified  that  he  was  not  instructed  at  all 
how  best  to  perform  his  duties  or  warned  as 
to  the  dangers  of  particular  methods;  testi- 
fying in  this  connection  that  he  took  his 
place  behind  the  machine  in  the  first  instance 
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becanBe  be  had  seen  otbera  stand  there,  and 
that  he  changed  afterwards  because  be 
thought  he  could  best  perform  his  duties 
from  the  position  last  taken.  The  appel- 
lant's testimony  was  to  the  effect  that  be 
bad  been  fully  warned  and  Instructed  as  to 
all  matters  essential  to  his  safety.  But  since 
the  jury  found  for  the  respondent  we  must 
assume  that  his  version  of  the  matter  Is  the 
correct  one.  The  appellant,  however,  ar- 
gaes,  and  this  Is  its  main  contention,  that 
the  dangers  to  which  the  respondent  was  sub- 
jected were  so  open  and  apparent  that  he 
must  be  brid  to  have  understood  and  appre- 
ciated them,  and  assumed  the  risk  of  Injury 
therefrom  even  though  he  was  not  speclnlly 
warned  concerning  them.  Had  the  respond- 
ent been  a  man  of  mature  years  and  possess- 
ed of  ordinary  Intelligence  and  discretion, 
we  would  have  no  hesitancy  in  saying  that 
the  rule  invoked  should  be  applied  to  bis  case 
and  a  recovery  denied  hira.  But,  as  we 
have  often  said,  the  same  rule  cannot  be  ap- 
plied to  the  young  that  Is  applied  to  adults. 
The  well-known  characteristics  of  those  of 
Immature  years,  however  intelligent  they 
may  be,  to  act  quickly  and  rashly  upon  im- 
pulse, makes  It  hazardous  to  their  lives  and 
limbs  to  employ  them  around  exposed  and 
dangerous  machinery  under  any  circum- 
stances, but  extremely  so  when  they  have  not 
been  instructed  as  to  the  safe  manner  of 
performing  their  duties,  and  warned  against 
the  dangers  of  adopting  other  and  unsafe 
ways.  Therefore  with  respect  to  the  chil- 
dren who  are  not  likely  by  reason  of  their 
Immature  years  and  lack  of  experience  lo 
fully  understand  and  appreciate  the  dangerf 
to  which  they  are  exposed  It  Is  made  the  dut} 
of  the  employer,  contrary  to  the  rule  with 
resprct  to  adults,  to  warn  them  even  against 
open  and  apparent  dangers.  But  while  the 
rules  themselves  are  well  understood  diffi- 
culties arise  in  their  application.  There  Is  a 
time  when  a  child  Is  so  young  that  the  court 
can  say  as  a  matter  of  law  that  to  employ 
him  around  dangerous  machinery  without 
fully  Instructing  blm  as  to  the  open  and  ap- 
parent dangers  would  be  the  grossest  kind 
of  negligence.  So  there  comes  a  time  in  this 
same  child's  life  when  the  court  can  say  as 
a  matter  of  law  that  a  failure  to  warn  him 
of  the  oi>en  and  apparent  dangers  Is  not  neg- 
ligence. Between  these  two  extremes,  how- 
ever, there  Is,  and  from  the  nature  of  things 
there  must  be,  a  debatable  ground,  a  time 
when  the  Inferences  to  he  drawn  from  the 
fact  ore  disputable,  when  the  court  cannot 
say  as  a  matter  of  law  that  the  omission  to 
warn  is  or  Is  not  negligence.  In  such  cases 
It  is  the  province  of  the  jury  to  draw  the 
Inference,  and  eltb<»r  party  has  the  right  to 
have  the  questiod  submitted  to  them. 

Applying  these  principles  to  the  case  at 
bar  we  are  of  the  opinion  that  the  court  did 
DOt  err  In  submitting  the  facts  to  the  jury. 
As  we  say,  the  respondent  had  Just  entered 
upon  bis  sixteenth  year,  and  tbn  e^^erience 


he  gathered  In  the  few  weeks  he  was  in  the 

appellant's  euipioy  was  tue  uuiy  eii>tJiieuee 
he  bad  had  with  machinery.  Although  he 
bad  worked  at  this  particular  machine  before 
his  injury,  his  experience  did  not  aid  him  on 
his  return  for  the  i-eason  that  the  conditions 
were  entirely  different  When  first  at  the 
machine  long  pieces  were  being  ripi)ed,  and 
he  bad  abundant  time  to  take  care  of  tbem, 
for  they  would  fall  naturally  upon  the  roll- 
ers. On  his  return  the  pieces  being  ripped 
were  short.  Some  of  these  would  full  be- 
tween the  rollers  and  block  the  way  of  oth- 
ers, causing  the  pieces  to  pile  up  and  fall 
back  towards  the  machine.  The  pieces  on 
top  and  the  ones  he  must  reach  first  would 
be  next  to  the  machine,  and  naturally  he  took 
that  position  where  be  could  work  the  more 
rapidly.  Whether  or  not  in  doing  so  be  as- 
sumed the  risk  of  injury  we  think  under  all 
the  circumstances  was  a  question  for  the 
jury. 

It  is  assigned  that  the  court  erred  in  giv- 
ing certain  instructions,  and  In  refusing  to 
give  certain  others.  These  we  have  exam- 
ined, but  find  no  error  in  the  rulings  made. 
The  respondent  lost  the  ends  of  the  flrat 
three  fingers  of  his  right  hand,  and  his 
thumb  was  split  and  the  Joints  left  stiff,  leav- 
ing blm  the  full  use  of  the  little  finger  only. 
The  verdict  was  for  $5,000,  and  the  appel- 
lant complains  that  it  Is  excessive.  Damages 
of  this  character  are  the  most  difficult  of  all 
damages  to  measure  in  money,  and  are  pe- 
culiarly within  the  province  of  the  Jury.  For 
this  reason  courts  allow  many  of  such  ver- 
diets  to  stand  notwithstanding  they  may 
feel  as  individuals  that  the  sum  allowed  ia 
greater  than  they  would  have  consented  to 
bad  the  question  been  submitted  to  them 
primarily.  In  this  Instance,  however,  we 
feel  that  the  verdict  Is  larger  than  can  be 
justified  even  taking  the  most  liberal  view 
of  the  evidence,  and  have  concluded  that  it 
ought  not  to  be  permitted  to  stand  for  a 
greater  sum  than  $8,S00. 

The  cause  will  be  remanded  to  the  sup^or 
court,  with  Inst'rnctlons  to  allow  the  respond- 
ent 30  days  after  notice  to  him  that  the  re- 
mittltur  has  reached  that  court  In  which  to 
remit  from  the  Judgment  ¥i,SOa  If  the 
remission  be  made  the  judgment  will  stand 
afi3rmed,  but  if  not  made  a  new  trial  will 
be  granted. 

HADLET.  DUNBAR,  and  CROW,  JJ.,  Con< 
cur. 


(42  Wash.  CIS) 
STATE  V.  HILLMAN  et  al. 

(Supreme  Court  of  Washington.  April  28, 

1900.) 

1.  CONSPIBACT — I>T)ICTMEKT — SUFFICIENCT. 

An  Indictment  for  conspiracy  to  defraud, 
which,  after  formally  accusing  defendants  of 
that  crime,  alleged  that  on  a  certain  date  thpy, 
with  htteotion  to  cheat  and  defraud  a  named 
person  of  bla  money  and  property,  did  then  and 
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there  unlawfully,  willfully,  and  fraudulently 
combine,  conspire,  and  agree  together  to  get 
and  obtain  falsely,  fraudulently,  and  by  meana 
of  false  pretenses  a  certain  sum  of  mouey,  the 
property  of  the  person  namod,  with  intent  to 
cheat  him  of  the  same,  was  sufficient. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Conspiracy,  §§  79,  96.] 

2.  Ckiminal  Law — Ckakge  or  Yencb— Lo- 
cal rSEJUDICE. 

Where,  in  a  prosecution  for  conspiracy  to 
defraud,  it  was  uncontro verted  that  sensational 
articles  prejudicial  to  defendants  and  calcu- 
lated to  inflame  the  public  mind  were  printed  in 
newspapers  of  general  circulation  in  the  county 
in  which  the  offense  was  committed,  and  that  a 
number  of  people  had  associated  themselves 
together  for  the  purpose  of  creating  sentiment 
against  defendants,  a  change  of  venue  because 
of  local  prejudice  should  have  been-  granted. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Gent  Dig.  Criminal  Law,  §  243.] 

Appeal  from  Superior  Court,  Klug  County; 
Arthur  E.  Griffin,  Judge. 

Clarence  D.  Hillman  and  another  were 
convicted  of  conspiracy  to  defraud,  and 
appeal.  Reversed  and  remanded,  ivltli  In- 
structionR  to  enter  an  order  for  a  change  of 
venue. 

G.  M.  Emory  and  Graves,  Palmer,  Brown 
&.  Murphy,  for  appellants.  Kenneth  Mackin- 
tosh and  John  F.  Miller,  for  respondent. 

PER  CURIAM.  Appellants  were  In- 
formed against  upon  the  charge  of  the 
crime  of  conspiracy  to  defraud.  They  were 
convicted,  and  a  judgment  and  sentence 
entered  against  them,  from  which  this  appeal 
was  taken. 

It  appears  that  appellant  Hillman  was  en- 
gaged in  platting  land  into  small  tracts,  in 
the  vicinity  of  the  city  of  Seattle  and  par- 
ticularly at  oue  place  designated  as  the 
"Garden  of  Eden."  It  was  claimed  by  the 
state  that,  in  order  to  make  sales  of  his  prop- 
erty, he,  by  means  of  newspaper  advertise- 
ments and  other  representations,  misled,  de- 
frauded, and  cheated  various  people,  and 
particularly  the  complaining  witness  herein, 
one  J.  H.  Cann.  The  appellants  Intend 
that  the  Information  does  not  state  facts 
sufflcient  to  constitute  a  crime.  This 
Instniment,  after  formally  accusing  the 
appellants,  and  each  of  them,  of  the  crime 
of  conspiracy  to  defraud,  states  that  the 
offense  was  committed  as  follows:  "They, 
the  said  C.  D.  Hillman  and  Lawrence  S. 
Forrest,  in  King  county,  Washington, 
<m  the  12th  day  of  October,  1904,  then  and 
there  wickedly  and  Injuriously  devising, 
deyigning  and  intending  to  cheat,  wrong 
and  defraud  one  J.  H.  Cann  of  his 
money  and  property,  did  then  and  there,  and 
theretofore  unlawfully,  wilfully  and  fraudu- 
lently combine,  conspire,  confederate  and 
agree  together  with  a  unity  of  mind  and  com- 
mon puri)ose  and  aim  to  get  and  obtain, 
knowingly,  dosignedly,  falsely,  fraudulently 
and  unlawfully  by  means  of  false  pretenses, 
subtle  means,  fraud,  cheat,  strbterfuge  and 
devise,  the  sum  of  oue  hundred  and  fifty 


dollars  of  the  value  of  one  hundred  and  fifty 
dollars  in  lawful  money,  the  money  and  prop- 
erty of  the  said  J.  H.  Cann,  with  intent  then 
and  there  to  cheat,  wrong  and  defraud  the 
said  J.  H.  Cann  of  his  said  money.  •  •  •  '» 
This  is  followed  by  a  long  and  circumstan- 
tial statement  of  the  various  acts  and  things 
done  by  said  appellants  lu  carrying  out  the 
said  conspiracy  to  defraud,  all  of  which 
things  80  done  are  alleged  In  the  information 
to  have  been  done  pursuant  to  said  con- 
spiracy to  defraud.  Under  the  liberal  rule 
of  Interpretation  enjoined  by  the  Code,  we 
think  this  information  was  sufllcient. 

It  Is  strenuously  urged  that  the  evidence 
adduced  on  the  part  of  the  state  at  the  trial 
is  fataliy  at  variance  with  the  allegations  of 
the  information,  for  the  reason  tliat  the  lat- 
ter charges  the  appellants  with  having  con- 
spired to  defraud  one  J.  H.  Cann.  whereas 
the  evidence  shows  that  the  appellants  did 
not  know  said  Cann  at  the  time  they  made 
the  conspiracy,  and  does  not  show  that  be 
•  was  In  their  minds  as  an  intended  victim  at 
that  time,  but  merely  shows  that  their  con- 
spiracy was  to  defraud  such  persons  as 
might  be  entrapped  thereafter,  without  ref- 
erence to  any  particular  Individual  or  per- 
son. Appellants  have  cited  some  authorities 
which  support  their  argument,  but  we  are 
convinced  that  the  later  decisions  and  the 
greater  weight  of  the  authorities  are  con- 
trary to  their  contention,  and  we  do  not 
think  their  position  can  be  sustained  upon 
principle.  Where  persons  conspire  to  de- 
fraud whomsoever  may  be  entrapped  in  the 
meshes  of  their  schemes,  and  are  subse- 
quently prosecuted  at  the  instance  of  a  vic- 
tim thus  ensnared,  we  think  it  may  be  said 
In  contemplation  of  law  that  their  conspiracy 
was  to  defraud  that  victim;  and  we  do  not 
think  that  such  conspirators  so  charged 
should  be  permitted  to  escape  by  saying  that, 
when  they  plotted  to  cheat  and  defraud 
whomsoever  might  fall  a  prey  to  their  mach- 
inations, they  did  not  have  In  mind  the  parti- 
cular individual  who  was  subsequently  de- 
frauded. To  allow  this  would  be  to  sanction 
a  rule  Inconsistent  with  the  spirit  of  our 
laws  and  obnoxious  to  the  best  interests  and 
welfare  of  the  public  People  v.  Arnold,  46 
Mich.  2(i8,  9  N.  W.  406;  People  v.  Gllman, 
321  Mich.  387,  80  N.  W.  4,  4C  L.  R.  A.  218, 
80  Am.  St  Uep.  490;  Commonwealth  v.  Boff- 
ers,  181  Mass.  384,  63  N.  E.  421. 

A  motion  was  made  on  the  part  of  appel- 
lants for  a  change  of  venue  from  King  coun- 
ty, where  the  offense  is  alleged  to  have  been 
committed  and  where  the  trial  subsequently 
occurred.  Affidavits  are  set  forth  in  support 
of  said  motion,  which  allege  that  the  public 
press  of  the  city  of  Seattle,  for  a  long  time 
prior  to  this  prosecution,  had  contained  a 
large  number  of  articles  reflecting  upon  the 
busiuess  Integrity  and  honesty  of  affiants; 
that  said  articles  purported  to  deal  wltli  al- 
leged facts  regarding  the  matters  referred 
to  in  the  information  and  with  the  testimony 
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given  tn  the  jastice'a  coart;  Hiat  by  far  the 
greater  part  of  said  published  statements 
and  inalnuatlona  assumed  the  guilt  of  the 
defendants;  that  said  statements  were  gross- 
ly untrue  and  contained  such  perversions 
and  omissions  as  to  make  the  facts  appear 
very  unfavorable  to  these  defendants  and 
to  create  a  deep-seated  prejudice  against 
them  in  the  mind  of  the  public  throughout 
Elng  county;  that  said  newspapers  had  a 
very  large  circulation  within  said  county 
and  were  read  hy  almost  every  family  there- 
in, and  had  the  effect  of  creating  the  f^en- 
eral  belief  that  these  defendants  were  guilty 
of  the  matters  charged  against  them.  It 
was  further  alleged  that  there  was  an  organi- 
zation known  as  the  "Hlllman  Victim  As- 
sociation," composed  of  a  large  number  of 
people,  organized  for  the  purpose  of  creating 
puliiic  sentiment  against  appellants  and 
particularly  against  appellant  Hlllman, 
which  said  association,  by  means  of  public 
meetings  and  Individual  efforts,  and  by  mail- 
ing postal  cards  reflecting  upon  tlie  char- 
acter of  said  Hillman,  had  done  much  to 
arouse  prejudice  against  these  appellants; 
and  that  It  was  Impossible  by  reason  of  the 
intense  feeling  against  these  appellants  for 
them  to  have  a  fair  trial  In  said  King  coun- 
ty. A  large  number  of  newspaper  clippings 
were  attached  to  these  affidavits.  A  large 
pert  of  these  extracts  were  of  an  Inflamma- 
tory and  sensational  character,  often  with 
flaring  headlines,  and  calculated  to  attract 
much  attention.  There  was  one  affidavit 
signed  by  something  over  80  residents  of 
King  county  wherein  the  affiants  stated  that 
they  bad  read  the  unfavora'hie  comments  In 
the  newspapers,  and  had  beard  them  dis- 
cussed by  large  numbers  of  people;  that  said 
articles  and  discussion  dealt  with  the  in- 
nocence or  guilt  of  the  defendants,  and  that 
the  same  were  most  always  unfavorable  to 
defendants;  that  the  comments  caused  by 
said  publications  bad  been  so  widely  spread 
that  the  public  mind,  In  their  opinion,  was 
prejudiced  to  such  an  extent  that  a  fair  trial 
could  not  be  had  In  the  county;  Oiat  they  had 
heard  of  the  oi^nlzatlon  formed  for  the 
patpose  of  harassing  said  Hlllixian  la  the 
oonrts  and  elsewhere,  and  tbat  the  efforts  of 
said  association  were  repwted  to  be  very  In- 
Jurloos  to  said  Hlllman.  Upon  their  rohr 
dire,  nearly  all  of  the  Jurymen  stated  that 
they  bad  read  more  or  less  of  these  news- 
paper articles,  although  tiie  accepted  jurors 
believed  that  tbey  were  not  so  affected  as 
to  prevent  them  from  acting  fairly  and  im- 
partially as  jurymen.  Tbe  afBdavIts  re- 
ferred to  wen  not  controverted,  and  we 
must  accept  the  statements  therein,  so  far  as 
tbey  are  consistent  with  themselves,  as  the 
truth.  An  examination  of  tiie  newspaper 
articles  complained  of  shows  that  there  were 
large  qnmbOTS  of  them  that  were  very  prej- 
udicial to  the  defendants.  Numerons  sen- 
sational articles  are  shown,  and  there  could 
be  110  doubt  of  their  being  well  calculated 
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to  Inflame  the  public  mind.  These  facts  bo- 
Ing  true,  and  It  appearing  tbat  these  papers 
were  widely  circulated  throughout  tbe  coun- 
ty, and  that  large  numbers  of  people  were 
Involved  or  affected  by  Hillman's  transac* 
tlons,  and  the  examination  of  the  jurors 
showing  tliat  nearly  all  of  them  had  read 
more  or  loss  of  these  articles,  we  cannot  es- 
cape the  conclusion  that  a  showing  was  made 
of  a  condition  of  the  public  mind  not  per- 
missive of  a  fair  trial.  The  law  contem- 
plates and  guiiranties  to  every  defendant  a 
fair  and  Impartial  trial  according  to  the  usu- 
al and  ordinary  forms  of  law; -and  It  Is  in- 
cumbent upon  the  courts  to  see  that  this 
purpose  and  guaranty  are  made  effectual. 
The  repeated  and  continuous  publications, 
hereinbefore  referred  to,  seconded  by  the  ef- 
forts of  the  Hlllman  Victim  Club,  as  set 
forth  In  the  affidavits,  were  well  calculated 
lo  arouse  In  the  public  mind  that  prejudice 
and  antagonism  which  the  affidavits  alleged 
to  have  existed  against  these  appellants. 
We  do  not  think  the  defendants  In  a  crimi- 
nal case  should  l>e  forced  to  trial  In  such  an 
environment.  The  refusal  of  the  court  to 
grant  the  motion  for  a  change  of  venue  was 
error. 

Several  other  errors  are  assigned,  two  or 
three  of  which  we  regard  as  serious;  but  It 
will  be  unnecessary  to  discuss  them  here, 
for  the  reason  that  the  matters  complained 
of  will  doubtless  not  arise  upon  a  new  trial. 

The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  is  remanded,  with  in- 
structions to  enter  an  order  for  a  change  of 
venue,  unless  said  motion  shall  be  waived 
by  appellants. 

^"'"^  (4g  Qy^  JJJ 

JENNINGS  V.  JENNINGS.* 

(Supreme  Court  of  Oregon.  May  22,  1906L) 

1.  Cancellation  of  Instruments  — Bill- 
Amendment— Subsequent  Pacts. 

A  bill  by  a  husband  against  his  wife  to  sec 
aidde  a  deed  to  her  averred  that,  prior  to  the 
execution  of  the  deed,  their  -  relations  were 
strained,  without  setting  out  the  particulars 
thereof  or  the  reasons  therefor.  It  alleged  that 
tbe  deed  was  executed  pursuant  to  defendant's 
promise  that  in  such  event  she  would  resume 
marital  relations  with  plaintiff,  which  she  had 
no  intention  of  doing,  and  which  she  absolutely 
refused  to  do  as  soon  as  the  deed  was  made.  Be- 
fore answer  plaintiff  filed  an  amended  bill  Id 
which  he  alleged  defendant's  relations  with  an- 
other and  her  unlawful  association  with  him, 
and  alleged  an  act  of  adultery  committed  after 
the  filing  of  the  original  bill  BeUL  that  the 
matters  so  alleged,  bemg  germane  to  the  original 
cause  of  suit  and  admissible  under  the  original 
bill,  were  properly  Introduced  by  amendment 

a  Deeds  —  Fraud  —  Fatlukb  oi  Consideba* 
TiON— Cancellation  . 

Where  a  wife,  while  estranged  from  hei 
husband  and  in  love  with  another,  induced  the 
husband  to  convey  property  to  her  on  her  rep- 
resentation that  if  be  did  m>  she  would  resume 
marital  relations  with  him.  which  she  had  no 
iutention  of  doing,  and,  on  the  execution  of  tbe 
dowJ,  refused  to  keep  her  promise  and  abandoned 
her  hiisbnud,  with  the  purpose  of  continuing 
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her  unlawful  relations  with  her  paramour,  the 
husband  was  entitled  to  a  decree  canceling  the 

deed. 

Appeal  from  Circuit  Court,  Maltnomah 
Couuty;  Arthur  L.  Frazer,  Judge. 

Action  by  O.  O.  Jennings  against  Helen  C. 
Jennings.  From  a  decree  in  favor  of  plain- 
tiff, defendant  appeals.  Afflnned. 

This  is  a  suit  to  cancel  and  set  aside  a  deed 
from  the  plaintiff  to  the  defendant  for  lot  U, 
block  IG,  King's  Second  addition  to  Portland. 
The  original  complaint  yraa  Sled  May  14, 
1903,  and  alleged  that  plaiutifF  and  defendant 
were  husband  and  wife  and  had  been  since 
February,  1894;  that  In  May,  1903,  plaluUfC 
was  and  for  many  years  prior  thereto  had 
been  a  locomotive  engineer  and  It  was  neces- 
sary for  the  proper  transactions  of  bis  busi- 
ness that  he  should  live  and  reside  at  Rose* 
bnrg;  that  for  more  than  a  year  prior  to 
May  7tii,  the  domestic  relations  between  hinr. 
and  the  defendant  had  been  greatly  strained  yet 
he  had  maintained  a  home  In  Portland,  where 
his  wife  resided;  that  on  the  day  named  the 
defendant,  for  the  purpose  of  cheating,  wrong- 
ing, and  defrauding  him,  promised  and  agreed 
that  If  he  would  deed  to  her  the  property  in 
question  which  he  owned  at  the  time  of  his 
marriage,  that  she  would  remove  from  Port- 
land to  Roseburg  and  there  live  with  him  as 
his  wife;  that  she  had  no  Intention  of  keej)- 
ing  such  promise  hut  purposed  thereby  to 
wrong  and  defraud  him  out  of  the  property; 
that  relying  upon  the  good  faith  of  the  de- 
fendant, he  went  to  great  expense  in  prepar- 
ing a  home  Id  Roseburg,  and  deeded  to  her  the 
property  In  dispute,  but  that  Immediately 
upon  the  delivery  of  the  deed  she  absolutely 
refused  to  go  to  Roseburg  and  live  with  him 
and  now  asserts  that  she  will  never  do  so 
nor  In  any  way  keep  or  perform  her  promise 
and  agreement,  and  refuses  to  redeed  the 
property  to  the  plaintiff;  that  in  so  inducing 
the  plaintiff  to  deed  her  the  property  and  in 
so  refusing  to  go  to  Roseburg,  the  considera- 
tion for  the  deed  failed,  and  the  defendant 
has  committed  a  fraud  against  the  rights  of 
the  plalntjfT.  Service  was  had  upon  the  de- 
fendant but  no  appearance  was  made  by  her 
nor  further  proceedings  had  in  the  suit  until 
June  11,  1904.  when  plaintiff,  by  leave  of 
court,  filed  what  lie  denominated  an  amended 
complaint,  in  which  It  is  alleged  that  the  do- 
mestic relations  between  plaintiff  and  de- 
fendant had  been  greatly  strained  "because  of 
certain  rumors  which  had  come  to  plaintiff 
to  the  effect  that  the  defendant,  his  wife,  had 
been  seen  in  the  company  of  one  J.  S.  Seed, 
a  man  of  a  notoriously  bad  moral  reputation, 
yet,  nevertheless,  upon  the  said  defendant  pro- 
testing and  asserting  that  her  relations  with 
said  Seed  were  only  those  which  any  honor- 
able woman  and  faithful  wife  might  maintain, 
this  plaintiff  believing  said  protestation  and 
aspertlons,  and  having  confidence  in  the  truth, 
chastity,  and  loyalty  of  said  defendant,  bad 
maintained  and  was  maintaining  a  home  in 


the  eald  city  of  Portland;  tbat  on  said  7th 
day  of  May,  1003,  the  said  defendant  for  th» 
purpose  of  cheating,  wronging,  and  defraud- 
ing tbls  plaintiff,  and  protesting  her  love, 
affection,  and  devotion  for  him,  and  avowing 
ber  acts  to  have  always  been  honorable,  and 
especially  her  relations  with  the  said  Seed  to 
have  been  ever  proper  and  above  reproach, 
promised  the  said  plaintiff  that  if  he  would 
deed  to  ber  the  flbove-descrlbed  property  she 
would  immediately  move  to  Roseburgand  there 
keep  and  mnlntaln  the  home  and  family  rela- 
tion with  the  plaintiff;  that  the  defendant 
when  she  made  said  promise  did  not  hare,  nor 
did  she  ever  at  any  time  have,  any  Intention 
of  keeping  the  same,  but  at  said  time,  not- 
withstanding ber  said  protestations  and 
avowals,  cherished  a  gnllty  love  and  affection 
for  the  said  Seed,  and  had  theretofore,  to- 
gether with  said  Seed,  been  caught  at  Second 
and  ARb  streets  coming  out  of  a  lodging  house 
at  ft  late  hour  of  the  night  by  the  wife  of  the 
said  Seed,  and  was  at  said  time  severely 
beaten  by  the  said  wife  of  said  Seed;  Intended 
and  purposed  by  her  said  false  promises  and 
false  protestations  of  love  for  plaintiff  and  her 
false  assertions  of  honor,  to  cheat  wrong, 
and  defraud  the  plaintiff  into  executing  said 
deed;  that  the  plaintiff  relying  solely  upon 
the  good  faith  of  ^Is  said  wife  In  making  said 
promise  and  agreement,  and  relying  upon  the 
truth  of  her  said  protestations  and  avowals, 
went  to  a  great  expense  In  securing  a  home  In 
the  city  of  Roseburg,  Or.,  where  the  plaintiff 
and  defendant  and  their  son  should  reside, 
and  depending  solely  and  entirely  upon  the 
truth  of  said  protestations  and  avowals  and 
upon  said  promise  to  go  to  Roseburg  and 
there  keep  a  home  for  the  plaintiff,  the  plain- 
tiff made,  executed,  and  delivered  to  the  de- 
fendant his  certain  deed  to  said  property  above 
described,  which  deed  the  said  defendant 
then  and  there  received  and  Immediately 
caused  the  same  to  be  placed  of  record  in  the 
proper  office  of  said  county.  (4)  That  im- 
mediately upon  receiving  said  deed  andplaclng 
the  same  upon  record  the  defendant  absolute- 
ly refused  to  go  to  said  city  of  Roseburg  as 
she  hnd  so  agreed,  and  said  she  would  never 
go  there,  not^vlthstandlng  that  upon  tbat  con- 
sideration and  no  other,  except  as  herein  stat- 
ed, said  deed  was  given,  and  thereupon  plain- 
tiff demanded  that  said  deed  be  surrendered 
and  given  up  to  plaintiff,  which  demand  was 
refused.  (5)  That  at  the  time  of  making  said 
protestations  and  avowals  the  said  defendant 
was  in  love  with  the  said  Seed,  and  was 
lewdly  assoclnting  with  him.  and  has  con- 
tinued so  to  do  in  an  open  manner,  and  par- 
ticulnrly  on  June  8. 1904,  committed  the  crime 
of  adultery  with  said  Seed  in  the  private  lodg- 
ings of  said  Seed  In  Portland.  Or.  (G)  Tbat 
said  defendant  in  so  Inducing  said  plaintiff 
to  deed  said  property  to  her,  and  In  so  refus- 
ing to  go  to  Roseburg  with  plaintiff  as  afore- 
said and  in  so  refusing  to  deed  said  property 
back  to  plaintiff  conmiltted  a  gross  fraud 
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•gainst  tbe  ristata  of  plaintiff.  CO  That  by 
reasfui  of  tbe  premises  there  baB  been  a  toUl 
fiiUure  of  consideration  of  said  deed  and  tbe 
same  fraudulently  secured  from  plaintiff; 
tbat  bad  tbe  plaintiff  known  the  things 
done  and  purposed  by  the  said  defemdant  as 
aforesaid  be  voold  neTer  have  executed  said 
deed.  Wherefore  plaintiff  prays  for  a  decree 
of  this  court  tbat  the  said  defendant  shall  re- 
conTey  to  this  plaintiff  said  property,  and  for 
a  decree  canceling  and  holding  for  naught 
said  deed  from  plaintiff  to  defradant,  and 
that  In  the  event  of  tbe  refusal  of  said  defend* 
ant  to  80  redeed  said  property,  tbat  tbe  decree 
entered  herein  may  stand  as  and  for  said  deed, 
and  for  such  other  and  further  relief  as  seems 
just  and  equitable  to  the  court,  and  for  his 
oosta  and  disbursements." 

Tbe  defendant  moved  to  strike  from  the 
amended  ctHnpIaint  the  averment  tbat  tdie 
bad  committed  adultery  with  said  Seed  In 
Jun^  1004,  for  the  reason  that  such  act  oc- 
curred after  tbe  filing  of  the  original  com- 
plaint, and  to  strike  out  other  allegations  be- 
cause th^  were  sham,  frivolous,  and  ir- 
relevant' This  motion  was  overruled  and  tbe 
defendant  answered,  denying  tbe  material 
averments  of  tbe  amended  compbttnt  and  al- 
leging affirmatively  that  she  received  the  deed 
In  good  faith,  Intending  to  keep  and  perform 
her  promise  to  go  to  Roseburg  and  live  with 
the  plaintiff  as  his  wife,  hut  that  he  refnsed 
to  procure  transportation  for  herself  and  son. 
Tbe  testimony  was  taken,  and  a  decree  ren- 
dered Id  favor  of  plaintiff,  from  whjcb  tbe  de- 
fendant appeals. 

C.  A.  Dolph  and  J.  C.  Moreland,  for  appel- 
lant  Jerry  E.  Bronaugh,  for  respondent. 

BEAN,  C.  J.  (after  stating  tbe  facts).  It 
is  argued  that  the  court  erred  in  overruling  the 
motloii  to  strike  from  the  amended  complaint 
theavermentof  matters  happenlngafter  thefll- 
ingoCtheoriginal.fortbe  reason  thntsuch  mat- 
ters, if  proper  at  all,  could  have  been  preseuted 
only  by  supplemental  complaint  As  a  general 
rule,  facta  occurring  after  the  filing  of  the 
original  bill  should  be  presented,  when  proper 
at  all,  by  supplemental  bill  ond  cannot  be  In- 
troduced by  amendment  16  Cyc.  840.  But 
this  rule  seems  to  be  subject  to  tbe  exception 
that  If  no  answer  has  been  filed  at  tbe  time 
leave  Is  granted,  and  amendment  made.  It  la 
proper  to  allow  matters,  arising  after  the 
original  bill  was  filed,  to  be  added  by  way  of 
amendment:  Story,  Eq.  (9th  Ed.)  \  885;  1 
Daniel,  Ch.  PI.  &  Pr.  •407.  But,  whatever 
the  true  rule  may  be,  is  unimportant  in  tbis 
case.  Tbe  amended  blil  does  not  substantial- 
ly change  tbe  cause  of  suit  or  Introduce  any 
matter  arising  after  the  filing  of  tbe  original 
complaint,  except  tbe  averment  tbat  defend- 
ant committed  adultery  with  Seed  In  June, 
1904,  and  this  would  have  been  competent  as 
testimony  under  the  averments  of  tbe  com- 
plaint for  the  purpose  of  throwing  light  upon 
the  method  and  purpose  of  defendant  in  secur- 


ing the  deed  in  questim  from  the  plaintiff, 
Tbe  original  blU  averred  that  the  relations  of 
tdaintlff  and  d^endant  were  strained  at  the 
time  tbe  deed  was  made^  without  setting  ont 
the  particulars  thereof  or  tbe  reasons  there- 
for.  The  amended  bill,  however,  sets  out 
these  matters  more  In  detail  by  alleging  the 
relations  of  tbe  defendant  and  Seed  and  her 
unlawful  association  with  him  and  guUty  love 
and  affectlim  for  hUn.  These  were  matters 
germane  to  tbe  original  cause  of  suit  and 
were  properly  introduced  by  amendment. 

Tbe  facts  In  tbe  case  require  but  a  brief  no- 
tice. No  useful  purpose  would  be  saved  by 
embodying  thnn  In  an  f^lnion  and  thus  mak- 
ing a  public  record  of  the  details  of  tbe  unfor- 
tunate estrangement  and  disagreement  be> 
tween  plaintiff  and  defendant,  and  the  cause 
thereof  or  of  the  circumstances  under  which 
the  deed  In  question  was  mad&  It  Issnfllctent 
that  we  have  «camlned  tbe  record  and  are 
all  of  the  opinion  that  the  deed  was  obtained 
through  fraud  and  deceit  with  no  Intent  on 
the  part  of  the  defendant  to  ke^  and  perform 
her  promise,  but  with  the  design  of  abandon- 
ing tbe  plaintiff  after  obtaining  his  property, 
and  continuing  her  unlawful  relations  with 
her  paramour,  and  that,  under  such  circum- 
stances, plaintiff  is  entitled  to  a  decree  as 
prayed  for.  Dickerson  t.  Dlckerson,  24  Neb. 
S30. 89  N.  W.  429, 8  Am.  St  Rep.  213;  Meldnim 
T.  Meldrum  (Colo.  Sup.)  24  Pac.  1083,  U 
I*  B.  A.  CS;  Bvans  T.  Carrington,  2  De  G., 
F.  &  J.  MSI;  Evans  v.  Bdmonds,  76  E.  a 

It.  rm. 

The  decree  Is  therefore  affirmed. 


(41  Or.  M> 

COLES  V.  MESfCTlIEN.  , 
(Supreme  Court  of  Oregon.  April  17,  lOOft) 
1.  Ejectment— RroHT  or  Posskssion. 

Plaintiff  in  pjeetment  beii«r  requirrd  to 
show,  not  only  title,  but  a  right  of  possession,  a 
veudor  cannot  maintain  the  action  ngalnat  a 
vendee  in  possrasion  under  an  executory  con- 
tract of  Bale  and  not  In  default 
2-  Vendor  akd  Pubchabeb  —  Default  or 

PUBCHASEB— ElanT  OF  POSSESSION. 

A_  purchaser  ia  not  in  default,  ao  aS  to 
lose  hia  right  of  possession  entered  into  under 
the  contract  of  pnrchase.  time  not  being  of  the 
essence  of  the  contract,  because  of  mere  failure 
to  make  the  final  payment  till  the  vendor  ten- 
ders a  deed,  as  well  as  makes  demand  for  oar- 
meot 

Appeal  from  Circuit  Court  Baker  Ckjunty; 
Samuel  White,  Judge. 

Action  by  Elizabeth  S.  Coles  against  Ste- 
phen jfesklmen.  Judgment  for  defendant 
Platutlir  appeals.  Afilrmed. 

Tbis  is  an  action  of  ejectment  The  plain- 
tiff alleges  tbat  she  Is  tbe  owner  In  fee  and 
entitled  to  tbe  Immediate  possession  of  the 
propraiy,  and  tliat  the  defendant  wrongfully 
aud  unlawfully  wltbhcdds  tbe  same  from 
her.  Tbe  answer  admits  the  plaintiff's  legal 
title,  denies  her  right  to  tbe  possession  and 
the  wrongful  withholding  by  tbe  defendant, 
and  affirmatively  allies  tbat  on  or  about 
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the  1st  dny  of  May,  1904,  the  plaintiff  and 
defendant  entered  into  an  executory  contract 
for  the  sale  by  the  former  and  the  purchase 
by  the  latter  of  the  premises  In  controversy, 
together  with  a  water  right  appurtenant 
thereto,  for  the  sum  of  $100,  to  be  paid  with- 
in one  year ;  that  by  the  consent  of  the  plaln- 
tlit,  and  in  pursuance  of  the  contract,  and 
in  accordance  with  Its  terms,  the  defendant 
immediately  entered  upon  the  premises,  and 
has  ever  since  remained  in  possession  thereof, 
making  valuable  and  permanent  improve- 
■  ments,  of  the  reasonable  value  of  $300;  that 
on  or  about  the  Ist  day  of  April,  1905,  de- 
fendant tendered  to  plaintiff  the  full  purchase 
price  and  demanded  a  deed,  but  plaintiff  re- 
fused to  execute  or  deliver  such  deed,  and 
has  never  performed,  or  offered  to  perform, 
the  contract  on  her  part,  although  the  de- 
fendant has  been  and  now  Is  able,  ready,  and 
willing  to  pay  the  purchase  price.  The  reply 
admits  the  making  of  the  contract  aa  alleged, 
except  that  It  denies  that  a  water  right  was 
to  be  conveyed  with  th«  land,  and  alleges  that 
the  purchase  price  was  to  be  paid  not  later 
than  September  1,  1904,  and  was  not  so  paid 
or  tendered  by  the  defendant;  that  on  April 
5,  1905,  the  plaintiff  offered  in  writing  to 
convey  the  premises  to  the  defendant  upon 
the  payment  of  the  purchase  price,  and  de- 
manded such  payment  of  him,  but  it  was  re- 
fiised.  The  cause  was  tried  to  a  jury.  The 
plaintiff  gave  evidence  of  her  legal  title, 
waived  her  claim  for  damages,  and  rested. 
Thereupon  defendant  to  sustain  his  defense, 
gave  evidence  tending  to  prove  the  contract 
of  purcha^ie  as  alleged  in  bis  answer,  hia 
poRPPBsion  of  the  premipefi  under  such  agree- 
ment, and  the  making  of  valuable  and  perma- 
nent improvements  thereon  of  the  reaponable 
value  of  $300:  that  he  offered  to  pay  plain- 
tiff the  purchase  price,  but  she  rofu!=ied  to 
accept  it.  because  she  had  no  water  right 
which  she  could  convey;  that  plaintiff  never 
nffored  or  tendered  defendant  a  deed  as 
agreed  upon,  but  on  April  4.  190.5,  made  him 
a  written  offer  to  deliver  a  deed,  whereupon 
he  acnin  verbally  offered  to  pav  the  purchase 
price  pursuant  to  the  terms  of  the  contract, 
hut  that  plaintiff  refused  to  accept  the  same, 
because  she  said  there  might  be  $30  or  $40 
costs :  that  dpfeudnnt  did  not  have  the  money 
with  him  at  the  time  these  offers  were  made 
and  refused,  but  he  could  and  wonld  have 
produced  it  if  plaintiff  had  accepted  such 
offers.  The  jury  found  from  the  testimony 
that  plaintiff  was  not  entitled  to  tbe  posses- 
sion of  the  premises,  but  that  defendant  was 
entitled  to  the  same  by  reason  of  the  con- 
tract set  out  In  the  answer.  The  plaintiff 
thereupon  moved  for  judgment  In  her  favor 
notwithstanding  the  verdict,  on  the  ground 
that  fhe  matter  set  up  in  the  answer  did  not 
constitute  a  defense.  This  motion  was  over- 
ruled, and  judgment  entered  on  the  verdict, 
from  which  she  appeals,  assigning  as  error 
(1)  the  overruling  of  her  motion  for  judg- 
ment, notwitfaBtnndlng  the  verdict,  and 


the  refusal  to  instruct  the  jury  that  "in  or- 
der for  the  vendee  to  make  a  good  aud  valid 
tender  of  the  purchase  price,  the  mon^  suffi- 
cient to  meet  such  purchase  price  must  be 
actually  present;  in  other  words,  the  vendee 
mnst  have  had  the  money  actually  present 
with  him  at  the  time  and  place  be  claims  to 
have  made  such  ten&er." 

J.  B.  Messick,  tor  appellant  Wm.  Smith, 
for  respondeut. 

BEAN,  C.  J.  (after  stating  the  facts).  The 
contention  of  the  plaintiff  is  that  under  the 
facts  set  up  in  the  answer  the  defendant's 
Interest  In  the  property  In  controversy  is  a 
mere  equitable  right  and  unavailing  In  an 
action  at  law.  The  well-established  rule  in 
this  Jurisdiction  Is  that  an  equitable  defense 
cannot  be  pleaded  in  an  action  at  law,  unless, 
perhaps,  that  right  Is  given  by  B.  &  C.  Oomp. 
\  392,  in  actions  to  recover  possession  of  real 
property — a  question  we  need  not  now  con- 
sider, An  action  of  ejectment  Involves  both 
the  right  of  possession  and  the  right  of  prop- 
erty. The  plaiutlff  in  such  an  action  must  re- 
cover if  at  all,  upon  the  strength  of  his  own 
title.  He  must  show  not  only  that  he  has 
a  legal  estate  in  the  property,  but  also  a 
present  right  to  the  possession.  B.  &  C.  Comp. 
5  326.  Any  matter,  therefore,  which  goes  to 
disprove  the  fact  of  wrongful  withholding  is 
a  legal  defense,  whether  It  shows  the  defend- 
ant's Interest  In  the  premises  to  be  legal  or 
equitable.  Xewell,  Ejectment,  678;  Cofer  v. 
Schening,  98  Ala.  338.  13  South.  123.  Thus 
a  mortgage  in  this  state  Is  a  mere  Hen  and 
does  not  convey  the  legal  title,  but  possession 
of  the  mortgaged  premises  obtained  by  the 
mortgagee  with  the  assent  of  the  mortgagor 
is  a  good  defense  to  an  action  of  ejectment 
by  the  latter,  so  long  as  the  mortgage  debt 
remains  unpaid.  Roberts  v.  Sutherlin.  4  Or. 
219;  Cooke  v.  Cooper,  18  Or.  142,  22  Pac. 
945.  7  L.  B.  A.  273,  17  Am.  St.  Rep.  709.  In 
the  federal  courts  the  common-law  rule  that 
the  defendant  cannot  set  up  as  a  defense  in 
an  action  matters  purely  cognizable  in  equity 
Is  adhered  to,  but  facts  which  estop  the  plain- 
tiff from  claiming  possession  of  the  premises 
as  against  the  defendant  are  held  to  be  a 
good  defense  to  an  action  of  ejectment.  Kirk 
V.  Hamilton.  102  U.  S.  68.  26  L.  Ed.  79;  Kil- 
llan  V.  Ebbinghaus,  110  U.  S.  568,  4  Sup.  Ct. 
232,  28  L.  Ed.  246.  Upon  the  same  principle 
the  rule  seems  ^tablished  that  a  vendor  of 
real  estate  cannot  maintain  an  actioh  of  eject- 
ment against  a  vendee  In  possession  under  an 
executory  contract  of  sale  who  Is  not  in  de- 
fault. Warvelle,  Ejectment,  §  146;  Prentice 
V.  Wilson.  14  111.  91 ;  Hutchinson  v.  Coonley, 
209  III.  437.  70  N.  E,  680 ;  Whittier  v.  Stege, 
61  Cal.  238;  Crary  v.  Goodman,  12  N.  T. 
266.  04  Am.  Dec.  506 ;  Bigler  v.  Baker  (Neb.) 
58  N,  W.  1020,  24  L.  B.  A.  255.  The  answer, 
therefore,  stated  a  good  defense. 

Error  is  also  assigned  on  the  r^sal  of  the 
court  to  instruct  the  Jury  that  the  allied 

Digitized  by  Google 


or.) 


SAVAGE  T.  SALEM  MILLS  CO. 


69 


tender  or  offer  of  performance  by  the  defend- 
ant was  uoaTaillDg,  because  be  did  not  hare 
the  mooQT  actually  present  at  the  time.  Un- 
der an  executory  contract  for  the  Bale  of 
real  estate,  the  vendor  Is  the  holder  of  the 
legal  title  as  trustee  for  the  vendee  (Burkhart 
V.  Howard,  14  Or.  39,  12  Pac  79),  and  vrhen 
the  vendee  has  entered  Into  possession  under 
and  In  pursuance  of  the  terms  of  tUe  contract, 
the  vendor  cannot  oust  him  so  long  as  he  la 
not  in  default;  and  when  time  Is  not  mn(5e 
of  the  essence  of  the  contract,  he  Is  not  In 
default  for  failure  to  make  the  final  pay- 
ment until  the  vendor  tenders  a  deed  and 
demands  such  payment  (Knott  v,  Stephens, 
B  Or.  235;  Sayre  v.  Mohney,  35  Or.  141,  56 
Pac  526).  Tbe  question  In  this  case,  there- 
fore, was  whether  the  plalntlEC,  who  is  claim- 
ing a  forfeiture  of  the  contract,  had  herself 
performed,  or  tendered  performance,  and  not 
whether  the  defendant  had  made  a  technical 
tender  of  the  amount  due.  Tbe  delivery  of 
the  deed  and  the  payment  of  the  considera- 
tion were  concurrent  acts,  and  neither  party 
could  put  the  other  In  default  without  an 
offer  to  perform  on  hla  part  Gnthrl©  t. 
Thompson.  1  Or.  353. 
The  Judgment  Is  there(0re  affirmed. 


(IS  Or.  1) 

SAVAGE  T.  8ALEM  MILLS  CO. 

(Supreme  Court  of   Oregon.  Feb.  27,  1906. 
On  Rehearing.  April  12,  1D06.) 

1.  ACTIONB  —  MiSJOIHDEB  OT  CAUSES  OF  AO- 
TIOW. 

A  complaint  alleging  that  defendant  operated 
a  flouring  mill  having  connected  therewith  a 
Btontge  Louse  tor  wheat;  that  it  was  the  custom 
of  defendant  to  receive  wheat  from  farmers,  to 
issue  receipts  therefor,  to  mix  wheat  received, 
BDd  to  sell  the  same  or  to  grind  it  into  flour 
at  its  own  pleasure ;'  that  in  delivering  wheat 
and  In  issuing  the  receipt  the  parties  contracted 
with  reference  to  such  custom;  that  plaintifl 
accordingly  delivered  to  defendant  a  certain 
amount  of  wheat ;  that  defendant  sold  and  dis- 
posed of  the  same  and  applied  the  proceeds  to 
Its  own  use ;  that  plaintiff  demanded  the  wheat 
or  the  payment  of  tbe  value  thereof  and  that 
defendant  refused  to  give  either — stated  a  single 
cause  of  action  for  breach  of  contract,  and  was 
not  subject  to  the  objection  of  joining  a  cause 
of  action  for  breach  of  contract  with  a  cause 
of  action  for  conversion. 

X.  Evidence— Pasol  Evidkkcb— Ahbiouous 

iNSTBUUENTS. 

Where  a  receipt  is  issued  by  a  warehouse- 
man and  accepted  by  the  owner  of  goods  stored 
as  containing  the  terms  and  conditions  npon 
which  the  commodity  Is  delivered  and  received, 
It  becomes  a  contract  between  the  parties,  and 
cannot  be  contradicted  or  varied  by  parol  testi- 
mony, but  where  it  is  silent  as  to  the  terms  of 
tbe  contract,  or  when  its  language  is  ambiguous 
or  uncertain,  its  terms  or  its  meaning  may  be 
shown  by  parol,  and  it  may  be  interpreted  in 
the  light  of  surrounding  circumstances. 
'  [Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  H  1838,  2071.] 

S.  CUSTOHS  AND  USAOBS  —  BKTBT  INTO  GON- 
tKACT. 

In  the  absence  of  an  agreement  to  the  con- 
trary, tbe  usage  or  custom  of  a  particular  busi- 
Dess  will  enter  Into  and  form  a  part  of  a  con- 
tnct  made  by  a  person  engaged  in  that  business 


and  other  persona  dealing  with  him  with  knowl- 
edge of  that  custom,  but  proof  of  custom  or 
usage  Is  never  admissible  to  give  an  interpreta* 
tion  to  a  contract  inconsistent  with  its  languagsw 
4.  Afpeai.— Ravixw  or  Facis  —  GoHOLuaivi^ 

KESS  OF  Findings. 

Findings  of  the  court  have  the  force  and 
effect  of  a  verdict,  and  cannot  be  diitarbed  U 
supported  by  any  evidenceb 
Q.  Sales  —  Bailment  om  Sau— Dspoain  oi 

Gbain. 

Where  one  delivers  grain  to  another  under 
an  agreement  that  the  Identical  grain  or  grain 
of  a  similar  kind  and  quality  shall  be  returned 
from  the  cominoa  mass  into  which  it  is  placed, 
there  is  a  bailment  of  the  grain  and  not  a  sale^ 
and  the  right  of  property  and  the  risk  of  loss 
remain  In  the  bailor. 

[Ed.  Note.— -Fot  cases  In  point,  see  vol.  48, 
CJeatJ  Dig.  Salos,  |{  7-11.] 

6.  Same. 

Where  wheat  was  delivered  by  plaintiff  to 
defendant  to  be  mixed  with  defendant's  con- 
sumable  stock  of  wheat  and  defendant  was 
given  the  right  to  make  such  use  of  the  wheat 
as  he  saw  fit  and  either  to  sell  the  same  or 
manufacture  it  into  flour,  being  liable  to  pay  ta 
plaintiff  tbe  market  price  of  the  wheat  dther  In 
money  or  in  other  wheat  of  the  same  grade 
and  quality,  there  was  a  sale  of  the  wheat  to 
defendant  and  not  a  mere  bailment  thereof  al- 
though the  receipts  issued  by  defendant  provided 
for  tbe  payment  of  storage  charges  and  for 
sacks,  and  exempted  defendant  from  liability 
for  damages  caused  by  the  elements. 

[Ed.  Note. — ^For  cases  in  wMt,  see  vol.  48; 
Cent  Dig.  Sales.  H  7-11.] 

On  Rehearing. 

7.  Customs  and  Us  ages— Effect  as  to  Con- 
tract. 

Where  wheat  was  delivered  to  and  received 

by  a  milling  company  in  pursuance  of  a  cus- 
tom known  to  both  parties  and  with  reference 
to  which  they  contracted  for  the  company  to 
mix  all  wheat  delivered  to  it  with  that  belong- 
ing to  It  in  one  common  mass,  first  refusal  of 
the  wheat  being  reserved  by  the  company,  and 
thereafter  at  its  own  convenience  and  pleasure 
and  without  any  written  authority  to  ship  out 
any  of  tbe  common  mass  or  grind  It  Into  flour 
and  other  mill  products,  the  custom  entered  Into 
and  became  a  part  of  the  contract  twtween  tha 
parties.  , 

8.  Interest— CoMPOTATiON— Time. 

Under  a  contract  for  the  sale  of  wheat  un- 
der which  the  value  became  due  on  demand,  in- 
terest is  recoverable  from  that  time  under  B.  A 
C.  Comp.  S  4505,  providing  for  Interest  on  the 
moneys  after  they  became  due. 

[Ed.  Note. — iFor  cases  in  point,  see  vol.  29^ 
Cent.  Dig.  Interest,  S  23.] 

Appeal  from  Circuit  Coort^  Marlon  Conn- 
ty;  George  H.  Burnett  Judge. 

Action  by  George  O.  Savage  against  Salem 
Mills  Company.  From  a  Jndgnient  for  platiH 
tiff,  defendant  appeals.  Modified. 

This  Is  an  action  to  recover  for  wheat  dfr 
llvered  to  the  defendant  company  by  plaintiff 
and  his  assignors.  The  complaint  contains 
11  causes  of  action,  but  as  they  are  all  sub' 
stantially  the  same,  it  will  be  necessary  to 
refer  to  tbe  pleadings  only  as  tbey  affect  tbe 
first  It  Is  alleged  that  the  defendant  Is  a 
corporation  doing  a  general  milling  business; 
that  at  all  Uie  times  mentioned  In  the  com- 
plaint, and  for  many  years  prior  thereto.  It 
had  owned  and  upei'atud  a  flouring  mill,  ba^ 
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Ing  In  conjunction  therowltb  and  connected 
tbraeto  by  stationary  mecbanlcal  wbeat  con- 
T^ors  a  storage  bouse,  to  bold  and  retain 
wbeat  recelred  by  It  until  sucb  wbeat  sbould 
be  sold  or  manufactured  into  flour  or  otber 
mill  products;  tbat  It  was  tbe  custom  and 
usage  of  tbe  defendant  to  recelre  wbeat 
from  tbe  farmers,  giving  load  cbet^s  tbere- 
for,  showing  tbe  name  of  the  person  from 
whom  received,  tbe  date  and  number  of  bush- 
els, and  thereafter,  at  the. convenience  of  the 
parties,  to  Issue  a  receipt  to  the  holders  of 
sueb  load  cbeclcs,  a  copy  of  which  receipt  Is 
set  out ;  tbat  It  was  the  custom  and  usage  of 
tbe  defendant,  known  and  agreed  to  by  par- 
ties delirering  wbeat  to  It,  to  mix  the  ^faeat 
received  with  its  consumable  stock  and  to 
sell  tbe  same  or  grind  It  into'  flour  and  sell 
the  flour  at  Its  pleasure  and  to  retain  tbe  pro- 
ceeds thereof ;  that  the  party  delivering 
wheat,  by  paying  cents  per  bushel  for 
storage  and  3^  cents  per  busbel  for  sacks 
oould  demand  payment  for  the  wbeat  so  de- 
livered in  merclinntable  wbeat  at  any  time 
before  tbe  Ist  day  of  July  next  following  tbe 
delivery,  subject,  however,  to  tbe  defendant's 
preferred  right  to  purchase,  but  In  case  such 
demand  sbould  not  be  made  prior  to  the  date 
stated.  It  sbould  be  optional  with  tbe  defend- 
ant, either  to  pay  the  market  price  of  wheat 
of  tbe  kind  and  quality  delivered  at  the  date 
of  the  demand,  or  deliver  an  equal  quantity 
of  merchantable  wbeat  upon  tbe  payment  of 
storage  and  for  sat^s ;  that  such  custom  and 
usage  were  known  and  agreed  to  by  all  par- 
ties doing  business  with  the  defendant,  and 
in  delivering  wheat  and  in  issuing  the  receipt 
mentioned,  the  parties  contracted  with  ref- 
erence to  such  usage  and  custom,  and  sucb 
receipt  was  baaed  upon  and  controlled  there- 
by ;  that  on  tbe  day  of  August,  1899, 

tbe  plaintiff  delivered  to  the  defendant  at  Its 
mill  2,002  bushels  and  12  pounds  of  merchant- 
able wbeat  and  received  from  It  the  custom- 
ary load  checks  therefor;  that  such  wheat 
was  delivered  to  and  accepted  by  the  defend- 
ant under  and  In  accordance  with  such  usage 
and  custom  and  not  otherwise,  and  tbe  same 
constituted  and  was  the  contract  in  reference 
thereto ;  that  no  part  of  tbe  wheat  so  de- 
livered was  ever  returned  to  tbe  plaintiff  or 
paid  for  In  money  or  In  kind,  except  55  bush- 
els and  12  pounds,  paid  in  mill  feed  and  flour, 
leaving  a  balance  of  2,037  bushels  due  the 
plaintiff;  that  soon  aft^  receiving  the  wheat 
the  defendant  sold  and  di^sed  of  tbe  same 
and  applied  tbe  proceeds  to  Its  own  use ;  that 
on  August  17,  1901,  tbe  plaintiff  tendered  to 
defendant  the  requisite  amount  for  storage 
and  for  sacks  and  demanded  the  delivery  to 
blm  of  2,037  bushels  of  merchantable  wheat 
or  tbe  payment  of  50  cents  a  busbel,  the  value 
thereof,  but  defendant  refused  to  do  either. 
The  plaintiff  therefore  demanded  Judgment 
against  it  for  the  value  of  the  wbeat  with  in- 
terest tiMreon  from  the  date  of  tbe  dnnand. 
A  d^urrcr  to  the  complaint  on  the  ground 
of  a  misjoinder  of  causes  of  action  (one  In 


contract  and  the  other  in  tort)  being  over- 
ruled, tbe  defendant  answered,  admitting  the 
receipt  by  It  from  the  plaintiff  of  2,092  bushels 
and  12  pounds  of  wbeat  In  August,  1899,  and 
that  it  Issued  and  delivered  to  its  customers 
load  checks  and  final  receipts  as  set  out  In 
tbe  complaint,  hut  denying  the  other  material 
allegations.  For  an  affirmative  defense  it 
averred  that  for  25  years  It  had  been  engaged 
In  the  business  of  receiving  grain  for  hire  in 
store,  charging  and  collecting  storage  thereon, 
and  Issuing  checks  and  receipts  therefor  as 
provided  by  statute;  that  In  such  business  It 
'  bud  acquired  and  operated  itarehouses  and 
equipped  them  In  the  manner  usual  for  stor- 
ing and  handling  grain;  that  on  September 

21,  1S99,  tbe  plaintiff  had  In  store  with  it 
2,037  bushels  of  wheat  which  bad  been  pre- 
viously deposited  by  hlra  and  received  by  It 
upon  tbe  terms  and  conditions  and  In  accord- 
ance with  the  receipts  set  out  In  the  com- 
plaint; that  of  the  wheat  so  stored  by  plain- 
tiff, 1,301  bushels  and  50  pounds  was  white 
wheat  No.  1,  and  645  bushels  and  10  pounds 
was  white  wheat  No.  2;  tbat  on  September 

22,  1S99,  the  grain  tlien  in  store  with  the  de- 
fendant. Including  tbat  belonging  to  the  plain- 
tiff, was  either  consumed  or  damaged  by  flre ; 
that  at  the  time  of  sucb  flre  there  was  de- 
posited with  the  defendant  by  254  storers 
122,534  bushels  and  54  pounds  of  wheat  of 
five  different  grades  and  values ;  that  of  such 
wheat  17,162  bushels  and  22  pounds  was  not 
destroyed;  the  plaintiff's  portion  thereof 
being  23  bushels  and  16  pounds,  which  the 
defendant  has  on  hand.  The  reply  put  in 
issue  the  material  allegations  of  tbe  answer. 
Tbe  cause  was,  by  agreement  of  tbe  parties, 
tried  by  the  court  without  the  intervention  of 
a  Jury,  and  the  finding?  and  conclusions  of 
law,  omitting  those  giving  tbe  dates  and 
amounts  of  wheat  deposited  by  plaintiff's  as- 
signers,  are  as  follows: 

"(1)  At  oil  the  dates  and  times  mentioned 
In  the  pleadings  In  this  action,  tbe  defendant 
was  and  now  is  duly  Incorporated  by  and  or- 
ganized under  tbe  laws  of  the  state  of  Oregon, 
i  nnd  niitbortzpd  by  its  rhnrter  to  conduct  « 
genial  milling  and  manufacturing  business, 
and  at  all  said  times  and  dates  was  engaged 
I  in  the  business  of  buying  and  selling  wheat 
i  and  grinding  wheat  Into  flour  and  other  mill 
products,  and  doing  a  general  milling,  busi- 
ness at  Salem,  Or.^  at  which  place  was  and 
is  situated  its  principal  office  and  place  of 
business, 

"(2)  At  ail  tbe  dates  and  times  mentioned 
in  the  pleadings  In  this  action  the  defendant, 
for  the  purpose  of  carrying  on  its  business, 
owned  and  operated  a  flouring  mill  at  Salem, 
Or.,  by  means  of  which  It  ground  wheat  Into 
flour  and  other  mill  products,  and  also  for  the 
purposes  of  Its  business  owned  and  operated 
In  connet^tlon  with  its  said  flouring  mill  two 
other  buildings  at  Salem,  Or.,  In  which  were 
various  bins,  suitable  for  and  used  by  the 
defendant  for  the  purpose  of  holding  and  con- 
taining wheat    One  of  said  buildings  was 
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Joined  and  connected  Immediately  to  tbe  said 
flonrlng  mill,  under  the  same  roof,  but  wltb 
a  covered  passageway  between  th&n.  Into 
wblch  wagons  could  be  drlren  for  the  pur- 
pose of  unloading  wbeat  Into  said  mill  and 
said  building  so  Immediately  connected  wltb 
said  flouring  nillL  The  other  of  said  build- 
ings was  distant  from  said  flouring  mill  about 
100  fef't,  but  both  of  said  buildings  were  so 
connected  with  said  flouring  mill  by  prefer 
appliances,  such  as  conveyors  and  the  like, 
tbat  wbeat  could  be  and  was  readily  convey- 
ed from  the  bins  In  said  buildings  to  and  into 
the  grinding  machinery  in  said  flouring  mill, 
and  said  flouring  mill  and  two  buildings  were 
oi)erated  by  d^endant  at  all  times  as  one 
plant  or  manufacturing  establishment 

"(3)  At  ail  tbe  dates  and  times  moitloned 
lif  the  pleadings  In  this  action  it  was  the 
age,  custom,  and  usual  course  of  bnainess  be- 
tween  tbe  defendant  and  all  persons  deliver- 
ing wheat  to  the  defendant  In  said  flouring 
mlU  and  buildings  of  defendant  at  Salem, 
Or.,  well  known  to  and  habitually  acted  upon 
botb  the  defendant  and  all  such  persons, 
for  the  defendant  to  issue  and  deliver  to  each 
person  dellv^ing  wheat  to  tbe  defendant  at 
'Salem.  Or.^  for  each  wagon  load  of  wheat 
so  delivered  a  load  check  haying  the 
blanks  therein  filled  according  to  the  number 
of  load  check,  the  date  of  delivery,  the 
amount  in  bushels  and  pounds  of  wheat  de- 
livered, and  by  and  for  whom  delivered.  In 

blank  f<nin  as  follows :   'No.  .  S.  F.  H. 

Co.,  Salem,   1  189 — .   Received  from 

■  ■  — ",-  bushels.  Sacksretumed,— — -. 

.  Sad[8  returned  empty,  .  — — ,  Weigh- 
er. Not  transferable.*  Which  load  checks 
were  always  signed  by  some  duly  authorized 
agent  or  employe  of  defendant,  for  and  on  its 
behalf,  and  if  so  desired  by  such  person  for 
the  defendant  afterward  to  Issufe  to  such  per- 
son. In  lien  of  such  load  checks,  a  receipt  hav- 
ing tbfi  blanks  filled  therein,  according  to  the 
date  and  number  of  Issuer  for  whose  account 
and  order,  tbe  number  of  cents  per  bushel 
for  sacks,  and  tbe  amount  of  wheat  delivered, 
in  bushels  and  pounds,  In  blank  form  as  fbl- 

lows:   'No.   ^   Salem  Flouring  Mills 

Co.,  Salem,  Oregon,  ,  180—.  Received 

In  store  for  account  of  ,  bushels 

of  merchantable  wheat  In  bulk,  subject  to 
  order  (damage  by  the  elements  ex- 
cepted), on  or  before  tile  first  day  of  July 
n^ct,  on  payment  of  two  and  one-half  cents 

per  bushel  storage  and    cents  per 

bushel  for  sacks  and  the  return  of  this  re- 
ceipt properly  endorsed,  the  wheat  being  de- 
liverable on  boat  or  cars  sacked.  It  Is  under- 
stood and  agreed  tbat  the  Salem  Flouring 
Hills  Co.  are  to  have  the  first  refusal  of  said 

wheat  BuabelB,   ■.  -Salem  Flouring 

Mills  Co.,  per   -.*   Such  receipts  being 

always  signed  by  the  defendant  by  one  of  Its 
duly  authorized  agents. 

"(4)  At  all  the  dates  and  times  mentioned 
In  the  pleadings  in  this  action,  It  was  also 


the  usage,  custom,  and  usual  course  of  bus!* 
ness  between  the  defendant  and  all  persons 
delivering  wheat  to  tbe  defendant  in  said 
fiourlng  mlUs  and  buildings  of  defendant  at 
Salem,  Or.,  well  known  to  and  habitually 
acted  upon  by  botb  the  defmdant  and  all 
such  persons,  for  the  defendant  to  mix  all  the 
wbeat  so  delivered  to  the  defendant  with 
wheat  of  the  defendant  in  one  oommon  mass 
in  the  bins  in  said  flouring  mills  and  build- 
ings of  the  defendant  at  Salem,  Or.,  the 
first  refusal  of  such  wheat  so  delivered  to 
defendant  being  reserved  by  and  conceded  to 
defendant  by  such  persons,  and  thereafter 
for  tbe  defendant  at  Its  own  convenience  and 
pleasure,  without  any  written  authority  from 
such  persons,  to  ship  out  any  of  such  common 
mass  of  wheat  In  said  flouring  mill  and  build' 
ings,  or  to  grind  tbe  same,  or  any  part  thoe- 
of,  in  its  said  flouring  mill  Into  flour  and 
other  mill  products,  and  the  same  to  sell  for 
the  account  and  benefit  of  the  defendant;  but 
at  all  such  times  the  defendant  Jiad  mer- 
chantable wheat  of  Its  own,  either  In  said 
flouring  mill  and  buildings  of  defendant  at 
Salem,  Or.,  or  at  other  places  In  the  stoto 
of  Oregon  outside  of  said  Salem,  eqnal  In 
quantity  and  quality  to  the  wheat  of  sndi 
perscHis,  so  mixed  as  aforesaid  in  such  com- 
mon mass,  and  ground  up  or  shipped  out  by 
the  defendant 

"(5)  Qenerally  in  settlement  of  the  claims 
arising  out  of  tbe  delivery  of  wheat  to  the  de- 
fendant under  the  customs,  usages,  and  the 
general  course  of  business  set  forth  In  tbe 
third  and  fourth  findings  of  fact  the  defend- 
ant's course  of  business  was  to  pay  by  bank 
check  or  in  money  to  tbe  person  delivering 
wheat  the  market  value  at  Salem,  Or.,  on  the 
date  of  settlement  nf  merchantable  wheat  of 
the  quantity  delivered,  but  In  some  Instances, 
instead  of  payment  by  bank  check  or  money, 
the  defendant  would,  in  settlement  of  such 
claims,  deliver  to  tbe  owner  of  such  claims 
merchantable  wbeat  equal  in  quantity  to 
tbe  wheat  th«%tofore  delivered  to  the  de- 
fendant OQ  paymoit  by  such  owner  of  2% 
cents  per  bushel  for  storage  and  3%  cents  per 
bushel  for  sacks. 

"(6)  During  the  crop  season  of  the  year 
1800,  and  prior  to  September  22,  1809,  the 
plaintiff,  Geo.  O.  Savage,  delivered  to  the 
defendant  In  its  flonrlng  mill  and  buildings 
aforesaid,  at  Salem,  Or.,  2.037  bnshels  of  mer- 
chantable wheat  for  all  of  which  the  defend- 
ant then  and  there  delivered  to  him  load 
diecks  In  the  form  hereinbefore  set  out 
•  ••••«• 

"(16)  All  the  wheat  mentioned  in  tbe  fore- 
going findings  of  fact  was  delivered  to  the 
def«idant  and  received  and  treated  by  the 
defendant  In  pursuance  of  and  according  to 
the  usage,  custom,  and  regular  course  of 
business  set  forth  in  the  third  and  fourth 
findings  ct  fact  and  In  all  tbe  transactions 
hereinbefore  set  forth  both  the  defendant  and 
the  persons  hereinbefore  named  contracted 
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with  reference  to  and  relied  upon  the  said 
nsuage,  custom,  and  regular  course  of  bosl- 
nen. 

"(17)  On  Sept^ber  22,  1889,  a  flre  occur- 
red wblch,  CMumencing  In  said  flonrlng  mill 
of  defendant,  spread  and  totally  consumed 
said  flouring  mill  and  two  buildings  of  tbe 
defendant,  mentioned  and  described  In  the 
second  finding  of  fact,  and  all  the  wheat 
then  In  said  flouring  mill  and  buildings  of 
the  defendant  was  either  destroyed  or  ren- 
dered nnmerchantoble  by  reason  of  the  occur- 
rence of  said  flre. 

"(18)  At  the  time  ot  said  flre  there  was 
no  lightning  or  storm  in  or  about  the  place 
where  said  flouring  mill  and  buildings  of  the 
defendant  were  situated,  or  In  or  near  8a- 
lem,  Or. 

"(19)  At  and  prior  to  the  time  of  said  fire 
the  defendant  had  In  its  said  fiourlng  mill 
city  water  from  the  waterworks  supplying 
the  inhabitants  of  the  city  of  Sal^  with 
water,  which  water  was  introduced  Into 
said  flouring  mill  by  means  of  a  3i^-lnch 
Btandpipe,  extending  from  tbe  basement  to 
tbe  top  floor  of  said  flouring  mill,  and  on 
each  floor  thereof  tbe  defendant  kept  and 
maintained  a  barrel  of  salt  water,  together 
with  a  hydrant  and  60  feet  of  inch  and  a 
half  hose,  connected  with  said  standplpe. 
There  were  also  In  said  flouring  mill  six 
Babcock  flre  extinguishers,  and  the  mill  was 
swept  and  cleaned  thoroughly  twice  a  daj-, 
and  there  were  dnst  collectors  on  all  the 
machinery  in  said  mill. 

"(20)  On  or  about  August  17,  1901.  at 
Salem,  Or.,  George  O.  Savage,  plaintiff  here- 
in, and  Lewis  Savage,  II.  G.  Fletcher,  J.  M. 
Muiikers,  George  G.  Ferrell,  F.  M.  Smith. 
Tilmon  Ford,  and  J.  O.  Estes,.  being  the  per- 
sons named  In  findings  of  fact  numbered 
from  6  to  15,  both  Inclusive,  and  hereinbe- 
fore set  forth,  each  tendered  to  the  defend- 
ant in  gold  and  sliver  coin  of  the  United 
States  2%  cents  per  bushel  as  storage  and 
3%  cents  per  bushel  for  sacks  for  the  several 
amounts  of  wheat  delivered  to  the  defend- 
ant by  each  of  them,  and  said  F.  E.  Com- 
mons, as  hereinbefore  set  forth  In  said  find- 
ings of  fact  numbered  from  6  to  15,  both 
inclusive,  and  each  then  and  there  offered  to 
return  to  tbe  defendant  the  load  checks  and 
receipts  Issued  as  aforesaid  by  the  defend- 
ant, and  each  of  them  then  and  there  de- 
manded of  defendant  that  it  deliver  to  him 
the  several  and  respective  amounts  of  mer- 
chantable wheat  so  delivered  to  defendant  as 
aforesaid,  or,  in  case  tbe  defendant  would 
not  deliver  said  amounts  of  merchantable 
wheat  as  demanded,  that  It,  the  defendant, 
pay  to  each  of  them  tlie  reasonable  market 
value  thereof  on  that  day  at  Salem,  Or.,  but 
the  defendant  then  and  there  refused  and 
still  refuses  to  either  deliver  said  amounts 
of  wheat  or  to  pay  the  market  value  thereof. 

"(21)  The  reasonable  market  value  of  mer- 
chantable wheat  at  Salem.  Or.,  on  August 
17,  1001,  was  uO  cent;*  per  bushel. 


"(22)  After maklngtbetendersanddemaDds 
set  forth  and  hereinbefore  mentioned  in  the 
twoitleth  flndlng  of  fact,  and  prior  to  the 
commencement  of  this  action,  the  following 
persons  named  in  said  twentieth  finding  of 
fact,  to  wit,  Lewis  Savage,  H.  C.  Fletcher, 
J.  H.  Munkers,  Geoi^  O.  Ferrell,  F.  M. 
Smith,  nimon  Ford,  and  J.  O.  Bates,  each 
sold,  assigned,  and  transferred  to  tbe  plain- 
tiff, George  O.  Savage,  all  of  his  claim  and 
demand  against  the  defendant  on  account  of 
the  several  amounts  of  wheat  delivered  to  the 
defendant  by  each  of  them,  and  said  F.  B. 
Commons,  as  hereinbefore  set  forth  In  find- 
ings of  fact  numbered  from  6  to  15,  both  in- 
clusive, and  plalntifF  has  ever  since  then 
been,  and  now  Is,  the  owner  and  holder  of 
each  of  such  claims  and  d^ands." 
As  conclusions  of  law  the  court  finds: 
"(1)  In  the  transactions  mentioned  and  d& 
scribed  In  the  pleadings  in  this  action,  the 
defendant  was  not  a  warehouseman  within 
the  meaning  and  Intent  of  the  statutes  of 
the  state  of  Or^on  made  and  provided  for 
the  regulation  of  warehouses  and  warehouse 
men. 

"(2)  The  l^al  effect  of  the  transactions 
described  In  the  foregoing  findings  of  fact 
taken  In  connection  with  the  usuage,  custom, 
and  regular  course  of  business  also  described 
in  said  findings  of  fact,  was  and  Is  to  vest 
In  the  defendant  tbe  right  and  to  Impose 
upon  It  the  duty  In  any  view  of  tbe  pleadings 
and  testimony  to  fulfill  Its  obligation  to  any 
and  ail  of  the  persons  delivering  wheat  to 
it  as  set  forth  In  the  foregoing  findings  of 
fact,  either  by  paying  the  market  value  of 
merchantable  wheat  at  tbe  time  of  demand 
made  for  same,  or  by  delivering  an  equal  quan- 
tify of  merchantable  wheat  to  the  person  or 
his  assignor  theretofore  delivering  wheat  to 
the  defendant. 

"(?,)  The  further  legal  effect  of  the  trausac- 
tlous  described  In  the  foregoing  finding  of 
fact,  taken  In  connection  with  said  usage, 
custom,  and  regular  course  of  business,  was 
to  pass  the  title  of  wheat  so  delivered  to  the 
defendant  as  aforesaid  from  the  persons  de- 
livering the  same  to  the  defendant,  and  to 
make  those  transactions  sales,  and  not  bail- 
ments, of  such  wheat 

"(4)  Even  granting  that  the  allegations  of 
the  defendant's  answer  about  the  flre  men- 
tioned In  said  answer,  and  in  the  seventeenth 
flndlng  of  fact,  are  true  as  alleged,  such  alle- 
gations are  not  sufficient  to  enable  the  court 
to  determine  that  the  damage  resulting  from 
said  fire  was  damage  by  the  elements. 

"(0)  Tbe  testimony  given  at  the  trial  of 
this  action  does  not  prove  that  the  damage 
to  the  wheat  in  said  flouring  mill  and  build- 
ings of  the  defendant  at  Salem,  Or.,  at  the 
time  of  said  fire,  was  'damage  by  the  ele- 
ments' within  tbe  meaning  of  the  phrase 
'damage  by  the  elements  excepted,'  as  used 
In  the  form  of  receipt  set  forth  In  the  third 
finding  of  fact. 

"(C)  Tbe  precautions  takeu-by  the  defeud- 
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ant  to  prevent  fire  in  said  flouring  mill,  as 
described  In  tbe  nlneteoith  finding  of  fact, 
OHistltute.  in  respect  to  said  flouring  mill, 
at  least  ordinary  care  to  prevent  fire  in  said 
mill,  but, In  view  of  tbe  conclusion  tbat  tbe 
title  to  the  wheat  In  question  vras  vested  In 
the  defendant  at  tbe  time  of  tbe  said  fire. 
It  is  not  material  to  form  any  conclusion 
In  this  action  about  tbe  origin  or.  effect  of 
said  Are. 

"(7)  Tbe  following  objections  of  tbe  defend- 
ant, urged  against  testimony  offered  by  the 
plaintiff  at  tbe  trial  of  this  cause,  and  re- 
served by  tbe  court  for  further  consideration, 
should  be  and  the  same  are  each  hereby 
overruled,  to  wit:   •   •  ♦ 

"(8>  The  plaintiff  Is  eii^JjUed  to' Judgment 
a^inst  the  defendant  for  ftiu  sum  of  $3,080.- 
.'>4.  and  for  the  costs  and  disbursements  of 
this  action." 

The  defendants  excepted  to  findings  4  and 
16,  on  the  ground  that  they  were  not  support- 
ed by  the  testimony,  nnd  moved  the  court  for 
Rome  additional  findings,  which  motion  being 
overruled.  Judgment  whs  entered  in  favor  of 
ttie  plaintiff  in  accordance  with  the  findings 
and  conclusions  of  law.  From  this  judgment 
the  defendant  appeals. 

Sanderson  Reed,  for  appellant.  W.  T.  Slat- 
er nntl  W.  M.  Kaiser,  for  respondent. 

BRAN,  C.  J.  (after  stating  the  facts). 
The  defendant  contends  tbat  tbe  compIiUnt 
states  a  cause  of  action  for  breach  of  the 
contract  uniler  which  the  wheat  was  deliver- 
.ed  by  plaintiff  and  his  assignors  and  receiv- 
ed by  it  and  also  for  a  conversion  of  such 
wheat ;  hence  the  demurrer  to  tbe  complaint, 
or  the  motion  made  at  the  trial  to  require 
tbe  plaintiff  to  elect  upon  which  cause  of  ac- 
tion he  would  proceed,  should  have  been  sus- 
tained. But,  as  we  read  tbe  complaint.  It 
states  but  one  cause  of  action,  and  that  on 
contract.  It  seta  out  in  detail  the  terms  of 
the  agreement  under  which  tbe  wheat  was 
delivered  and  received,  and  alleges  a  breach 
thereof.  There  is  no  charge  that  the  wheat 
was  w^rongfully  or  unlawfully  converted  by 
the  defendant  to  Its  own  use,  but,  on  tbe  con- 
trary, the  auction  Is  that  under  the  con- 
tract tbe  defendant  was  entitled  to  use  the 
wheat  as  part  of  Its  consumable  stock  and 
to  sell  or  manufacture  It  Into  flour  at  Its 
pleasure,  dlscbarglng  its  liability  to  tbe  plain- 
tiff and  bis  assignors  by  either  delivering  to 
tbem  other  wheat  of  tbe  same  grade  and 
quallt.v.  or  by  EHiying  the  market  price  of 
such  wheat  when  demanded.  A  demand  and 
refusal  were  necessary  under  the  contract  In 
order  to  fix  the  defendant's  liability,  for  it 
was  not  required  to  pay  for  tbe  wheat  de- 
livered, dtber  In  kind  or  In  money,  until  re- 
quested to  do  sa 

It  Is  also  urged  that  all  the  testimony  tend- 
ing to  show  the  custom,  usage,  and  regular 
course  of  business  of  the  defendant  and  per- 
sons dealing  with  it  in  regard  to  i-ecelvlng, 


handling,  diqrasing  of  and  paying  for  wheat 
delivered,  was  incompetent,  because  the  con- 
tract under  which  tbe  wheat  was  delivered 
and  received  was  embodied  in  a  wheat  re- 
ceipt and  could  not  be  contradicted  or  varied  by 
parol.  When  a  receipt  is  Issued  by  a  ware- 
houseman and  accepted  tbe  owner  of 
goods  stored  as  containing  the  terms  and 
conditions  upon  which  tbe  commodity  was 
delivered  and  received,  it  becomes  the  con- 
tract between  the  parties,  and  cannot  be 
contradicted  or  varied  by  parol  testimony,  but 
when  tbe  receipt  is  silent  as  to  the  terms  of 
the  contract,  they  may  be  shown  by  parol,  or, 
when  the  language  of  tbe  receipt  is  ambigu- 
ous or  uncertain.  It  must,  like  any  other  com 
tract,  be  Interpreted  in  the  light  of  the  sur- 
rounding circumstances.  Illrsch  v.  Salem 
Flouring  Mills  Co.,  40  Or.  601,  67  Pac.  940, 
US  Pac.  7.t3,  and  authorities  cited.  And,  in 
the  absence  of  an  agreement  to  the  contrary, 
the  usage  or  custom  of  a  particular  business 
will  enter  into  and  form  a  part  of  a  con- 
tract made  by  a  person  engaged  in  sucb  busi- 
ness and  those  dealing  with  hini  with  knowl- 
edge of  such  custom  nnd  usage  (Morning 
Star  V.  Cunningham,  110  Ind.  328.  11  N.  E. 
503,  59  Am.  Rep.  211),  althouRh  proof  of 
custom  or  usaffe  is  never  adjnis.'^ible  to  give 
Interpretation  to  a  contract  inconsistent  with 
its  language  (McOuIsky  v.  Klosterman,  20 
Or.  108.  2'}  Pac.  sm,  10  L.  R.  A.  785;  Holmes 
V.  Whitakcr,  23  Or.  310,  31  Pac.  703).  The 
receipt  which  defendant  was  accustomed  to 
isFue  to  persons  delivering  wheat  to  It  is 
ambiguous,  xmeertaln,  and  Indefinite  on  its 
face.  It  does  not  contain  tbe  name  of  the 
person  from  wliom  the  wheat  was  received, 
nor  truly  state  the  quality  of  such  wheat, 
nor  all  terms  and  conditions  upon  which  it 
was  received.  It  recites  that  the  wheat  was 
received  in  store  "for  the  account"  of  a  named 
person,  but  not  "from"  such  person  as  the 
statute  requires.  B.  &  C.  Comp.  §  4002.  It 
merely  relates  that  the  wheat  received  was 
mercbantablc.  while  tbe  pleadings  and  evi- 
dence ."^hoff  tbat  defendant  had  received  and 
had  on  storage  at  the  time  of  the  fire  five  dif- 
ferent kinds  and  grades  of  wheat  of  differ- 
ent values,  and  that  two  different  grades 
were  received  from  plaintiff.  It  does 
not  state  that  the  wheat  would  be  re- 
turned or  redelivered,  but  that  it  would  be 
subject  to  the  order  of  tbe  person  for  whose 
accoirat  It  was  received  on  or  before  a  cer- 
tain date  upon  the  payment  of  charges,  and 
Is  silent  as  to  the  terms  of  the  contract  un- 
der which  It  was  to  be  held  and  disposed  of 
after  tbe  time  stated.  Moreover,  the  right 
of  the  person  tor  whose  account  It  was  re- 
ceived Is  limited  and  restricted  by  tbe  pro- 
vision that  the  defendant  "is  to  have  the 
first  refusal  of  sucb  wheat"  The  meaning 
of  this  latter  clause  is  doubtful,  but  was 
probably  intended  to  give  the  defendant  a 
prefei-red  right  to  purchase  at  all  times, 
and  to  limit  the  right  of  the  holder  of  the 
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receipt  to  receive  grain  Id  return  there- 
for to  cases  In  which  the  defendant  did 
not  care  to  purdiase.  It  Is  manifest,  there- 
fore, that  fhe  load  checks  and  receipts  do 
not  alone  express  the  contract  They  are 
tmt  part  of  the  transaction.  Their  import- 
ance Is  only  made  apparent  upoh  proof  of 
the  aiBtom  and  usual  course  of  business  of 
the  defendant,  known  and  acquiesced  in  by 
the  depositors,  and  the  purpose  for  which 
they  were  Isaned.  The  entire  contract  be- 
tween the  defendant  and  the  persons  deliver- 
ing T^heat  to  it  was  not  embodied  In  the 
written  memoranda,  and  It  is  not  from  a 
consideration  of  the  writings  alone  that  we 
Are  to  determine  the  character  of  the  trans- 
action  or  the  reepectlre  rights  and  obllga- 
tiona  of  the  parties.  The  entire  contract 
must  be  ascertained  from  the  custom  and 
usflRe  of  the  business  and  the  g^eral  .tmder^ 
standing  of  the  parties  in  connection  with 
such  load  checks  and  receipts.  The  worfla 
"in  store,"  used  in  the  receipt,  are  not  con- 
trolling as  to  the  nature  of  the  transaction, 
as  appears  from  the  authorities  referred  to 
hereafter. 

A  contention  is  made  that  some  of  the 
findings  of  fact  are  erroneous.  The  findings 
have  the  force  and  effect  of  a  verdict  of  a 
jury,  and  cannot  be  dlpturhed  if  there  is  any 
evidence  to  support  thcin.  Without  under- 
taking to  refer  to  the  evidence  in  particnlar 
or  to  recite  It  In  detail.  It  Is  sufllclent  that 
the  record-  discloRes  that  there  was  much 
testimony  given  and  received  on  the  trial  to 
support  the  findings  as  made,  and  they  must, 
therefore,  for  the  purposes  of  this  appeal,  be 
taken  as  tme.  Kor  do  we  think  the  matters 
upon  which  additional  findings  were  request- 
ed and  refused  material  to  the  determination 
of  ai^  Question  arising  on  this  appeal. 

We  come.  then,  to  the  merits  of  the  con- 
troversy. The  facta,  as  they  appear  from 
the  pleadings  and  findings,  are  that  on  Sep- 
tember 22,  1800,  and  for  many  years  prior 
thereto,  the  defendant  had  owned  and  operat- 
ed a  flouring  silll  at  Salem,  In  this  state. 
Connected  with  tlie  mill  by  means  of  mechan- 
ical wheat  conveyors  were  storage  houses  or 
bins  in  which  wheat  purchased  by  the  de- 
f«Qdant  to  be  manufactured  Into  flour  and 
such  as  It  received  from  the  neighboring 
farmers  were  mixed  and  commingled.  Ac- 
cording to  the  usuol  course  of  Its  business, 
when  wheat  was  received  from  a  farmer 
It  was  weighed  by  the  defendant's  weigher 
and  a  load  che^  tlierefor  was  delivered  to 
the  farmer,  showing  the  date  and  quantity 
of  wheat  delivered,  which  check  could.  If 
desired  by  the  holder,  be  excbanped  for 
a  receipt  li;  the  form  heretofore  alluded  to. 
No  such  receipt,  however,  was  ever  Issued  to 
the  plaintiff  and  to  but  two  of  his  assign- 
ors. After  the  wheat  was  received  and 
weighed.  It  was,  with  the  knowledge  and 
by  the  consent  of  the  farmer,  conveyed  into 
the  warehouse  and  mixed  and  commingled 
with  wheat  belonging  to  the  defendant,  and 


thus  became  a  part  of  the  consumable  stock 
of  the  mill,  and  thereafter,  at  Its  own  con- 
venience and  pleasure  and  without  further 
authority  from  the  farmer,  the  defendant 
sold  and  shipped  the  wheat  or  ground  it 
Into  flour  or  other  mill  products'  and  dis- 
posed of  the  same  for  its  own  account  and 
bMieflt  The  fanner  had  a  right  at  any  time 
to  demand  the  return  of  an  equal  quantity 
of  wheat  of  like  kind  with  that  deliver- 
ed or  the  market  price  of  each  wheat  at 
the  time  of  the  demand,  and  the  defendant 
had  the  right  to  and  generally  did  settle 
the  transaction  by  paying  the  maricet  value 
of  wheat  of  like  quality  as  that  delivered, 
but  In  some  instances  settlements  were  made 
by  delivering  to  the  bolder  of  the  receipt 
wheat,  equal  in  quality  and  quantity  with 
that  delivered,  on  payment  of  a  certain  sum 
per  bushel  for  storage  and  for  sacks.  On 
Septraiiber  22,  1800,  the  mill  and  warehouse 
were,  with  their  contents,  either  totolly  de- 
stroyed by  fire  or  so  damafred  as  to  be  wortii- 
\ess.  At  the  time  of  the  flre  there  was  due 
from  the  defendant  to  the  farmers.  Includ- 
ing the  plaintiff  and  his  assignors,  122J)34 
bushels  and  54  pounds  of  wheat  but  of  this 
amount  only  105,972  bushels  and  32  pounds 
were  in  the  warehouse. 

Upon  this  state  of  facts,  the  question  for 
decision  is  whether  the  transaction  between 
the  plaintiff  and  his  aBslguors  and  the  de- 
fendant constituted  a  bailment  or  n  eale. 
If  the  former,  the  title  renialned  with  the 
bailors  and  the  loss  must  fall  upon  them,  but 
if  the  latter,  the  title  passed  to  the  defend- 
ant at  the  time  of  the  delivery,  and  there- 
after the  grain  was  held  at  Its  risk.  It  Is 
often  difficult  to  determine  whether  a  par- 
ticular transaction  Is  a  sale  or  a  bailment, 
and  especially  so  when  it  involves  grain  de- 
livered to  a  person  and  by  him  mixed  and 
mingled  In  a  common  mass  with  grain  belong- 
ing to  himself  or  other  parties.  If  a  specific 
amount  of  grain  la  delivered  ky  the  owner  to 
be  returned,  either  In  Its  original  or  In  an 
altered  form,  when  called  for,  there  Is  of 
course  a  plain  case  of  bailment,  but.  when 
the  grain  of  different  owners  is  mixed  and 
mingled  in  a  common  nmas  by  their  consent, 
a  different  and  more  dlfTtcult  question  arises. 
The  original  idea  of  a  bailment  contemplated 
the  return  of  the  Identical  article  delivered 
as  soon  as  the  purpose  of  the  bailment  was 
accomplished.  2  Kent  Lect.  40 :  Story,  Ball- 
Dient,  §§  1.  2.  Pnt  the  business  of  storing, 
transporting,  and  haniUIng  grain  has  grown 
to  such  proportions  in  recent  years  as  neces- 
sarily to  have  wrought  a  change  or  modifica- 
tion in  the  doctrine  requiring  the  subject  of 
bailment  to  be  returned  to  the  bailor.  The 
delivery  to  public  warehouses  or  elevators 
of  thousands  of  bushels  of  grain  for  storage 
and  safe-keeping  by  hundred  of  owners, 
renders  It  Impracticable.  If  not  impossible, 
to  keep  that  of  the  several  owners  separate 
so  as  to  return  the  identienl  groin  delivered, 
and  this  Is  no  longer  expected  or  required. 
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The  only  separation  now  called  for  by  law 
iB  to  keep  grain  of  tbe  same  class  In  bins  by 
Itself  BO  the  owner  may  have  returned  to 
Mm  grain  of  tbe  kind  and  quality  deUvered, 
and  therefore  upon  the  deposit  of  grain  with 
a  warehouseman  to  be  mixed  with  the  grain 
of  etber  persons,  the  depositor  becomes  the 
owner  of  his  pro  rata  share  of  the  entire 
mass,  and  the  transaction  is  a  bailment,  and 
not  a  sale.  Brown  t.  Northcutt,  14  Or. 
13  Pac.  485;  McBee  v.  Ceasar,  15  Or.  62,  13 
Pac.  652;  Hamilton  t.  Blatr.  23  Or.  64,  81 
Pac.  197.  But  the  warehouseman  is  not  au- 
thorized to  use,  sell,  or  dispose  of  the  grain 
stored  with  him  or  any  part  thereof  without 
tbe  consent  of  the  owners.  He  may,  from 
time  to  time,  take  from  the  common  mass, 
upon  the  order  or  at  the  request  of  an  owner, 
grain  In  amount  equal  to  that  stored  for  or 
by  such  owner,  but  be  Is  required  always  to 
retain  of  tbe  grain  so  stored  sufficient  to  sup- 
ply the  other  storers,  and  cannot  use  or  dis- 
pose of  any  part  thereof  for  his  own  benefit 
He  is  a  mere  custodian  of  tbe  grain,  with  no 
right  to  use  it  in  any  way,  and  herein  lies 
the  essential  difference  between  a  bailment 
and  a  sale.  In  tbe  one  case  tbe  tlUe  to  the 
property  retnalns  In  tbe  depositor  and  the 
bailee  is  but  a  mere  custodian,  while  In  the 
other  he  may  use  and  treat  the  grain  as  bis 
own ;  the  depositor  relying  upon  his  personal 
credit  for  the  value  thereof  either  in  kind 
or  In  money.  Wbere  one  delivers  grain  to 
another  under  an  agreement  that  tbe  identi- 
cal grain  or  grain  of  similar  kind  and  quality 
from  the  common  mass  Into  which  It  was 
placed  shall  be  returned,  tha«  is  a  bailment, 
and  the  right  of  property  remains  In  tbe 
bailor,  but  when,  either  from  the  express 
ageement  of  tbe  parties  or  from  the  general 
course  of  business,  the  party  recetring  the 
grain  has  a  r^ht  to  use  It  in  his  business 
and  as  a  part  of  bis  cansnmabid  atock.  and 
Is  not  obliged  to  retom  tba  identical  grain 
nor  grain  of  similar  grade  and  quality  from 
the,  common  mass,  but  may  discharge  bis 
obujgatlon  to  the  storer  by  paying  the  market 
price  when  demanded,  or  by  returning  other 
grain  of  the  same  kind  and  quality,  there  la 
no  bailment,  but  a  sale  or  exchange,  and  the 
title  of  tbe  property  and  tbe  risk  are  trans- 
ferred to  Um. 

To  determine  who  shall  bear  tbe  risk  and  en- 
^oy  dmnlnlcm  orer  grain  which  has  been  by 
common  ctmsent  mixed  and  mingled  with  that 
belonging  to  other  parties,  we  must  therefore 
have  recourse  to  the  nature  of  the  transaction, 
for  tbe  rights  and  liabilities  go  according 
to  tbe  legal  title.  "If  the  nature  of  tbe 
bargain  be  such,"  says  Mr.  Schouler,  "as 
to  make  tbe  several  proprietors  owners  in 
common  of  tbe  mass,  any  loss  should  be 
born  by  them  In  proportion  to  their  several 
inter^ts;  and  such  an  ownership,  we  have 
said,  is  usually  presumed.  But  if  one  throws 
his  goods  Into  the  common  mass,  on  tbe  un- 
derstanding that  tbe  party  receiving  them 


may  take  from  tbe  mass  at  pleasure  and  ap- 
propriate to  himself  on  the  condition  that  - 
he  shall  restore  other  goods  of  the  same  sort 
in  their  stead—and  so,  too,  in  stipulations 
for  pecuniary  compensation — the  dominion 
over  tbe  property  passes  to  the  receiver ;  and 
on  this  principle  are  some  of  our  grain  cases 
decided;  tbe  party  owning  tbe  elevator  or 
warehouse  being  treated  as  a  purchaser,  and 
not  as  a  depositary.**  2  Schouler,  Per.  Prop- 
erty,  {  46.  This  Is  the  doctrine  applied  by 
this  court  in  State  v.  Stockman,  30  Or.  36, 
46  Pac.  851,  and  finds  support  In  tbe  authori- 
ties generally.  3  Am.  Law  R^.  (N.  S.) 
321;  6  Am.  Law.  Reg.  465;  Rlcliardson  v. 
Olmstead,  74  111.  213;  Lyon  v.  Lraon,  106 
Ind.  667,  7  N.  E.  Sll;  Barnes  v.  McCrea, 
75  Iowa,  267,  89  N.  W.  392,  8  Am.  St  Rep. 
473;  Weiland  t.  Sunwall,  63  Minn.  820. 
65  N.  W.  628 ;  O'Neal  v.  Stone,  79  Mo.  App. 
279;  Andrews  v.  Richmond,  84  Hun  (N.  T.) 
20;  Chase  v.  Washburn,  1  Ohio  St  244,  59 
Am.  Dec.  623;  Rahllly  v.  Wilson,  3  Dillon, 
420,  Fed.  Cas.  No.  11,632;  Insurance  Co.  t. 
Randall,  L.  R.  3  P.  C.  101. 

In  Chase  v.  Washburn,  supra,  which  Is 
probably  the  earliest  leading  case  on  tbe  sub- 
ject the  warehouse  receipts  were  In  the  fol- 
lowing form:  "Milan,  Ohio,  Nov.  5,  1847. 
Received  In  store  from  J.  O.  Washburn  (by 
son)  tbe  following  articles,  to  wit:  Thirty 
bushels  of  wheat  H.  Chase  &  Co."  In  an 
action  of  assumpsit  to  recover  tbe  value  of 
tbe  wheat,  Chase  ofiTered  to  sbow  that  his 
warehouse  and  sufficient  wheat  therein  to 
cover  all  the  outstanding  receipts  bad  beea 
consumed  by  fire;  that  the  custom  of  tiie 
warehouse  was  to  at(»re  the  wheat  in  a  com- 
mon mass  and  ship  tbe  same  as  occasioQ  re- 
quired, and,  on  presentation  of  a  receipt 
to  pay  either  the  highest  market  price  of 
grain  of  like-  grade  and  quality  or  deliver 
otber  wheat  Tbe  court  held  that  If,  when 
Washburn's  wheat  was  delivered  to  Chase, 
It  became  subject  to  his  disposal  either  to 
retain  or  sblp  on  his  own  otxount,  the  prop- 
er^ passed  and  the  risk  of  loss  by  accident 
followed  dominion  over  It;  that  tbe  trans- 
action would  not  be  a  bailment,  but  the  l^al 
effect  would  be  to  create  a  debt  which  could 
be  discharged  by  tbe  warehousemau  paying 
in  wheat  of  like  grade  and  amount  or  in 
money  at  the  market  price  at  the  time  of 
the  presentation  of  tbe  receipt;  and  that  In 
either  case  tbe  title  to  the  wheat  passed  to 
the  warehouseman,  and  he  must  bear  the 
loss. 

In  O'Neal  v.  Stone,  supra,  Stone  owned 
and  Iterated  a  fiourlng  mill  having  In  con- 
nection therewith  an  elevator.  All  wheat 
purchased  to  be  ground  and  such  as  was  re- 
ceived by  bim  on  deposit  was  mixed  and 
commingled  In  the  elevator,  and  tbe  general 
bulk  was  drawn  upon  to  supi)ly  tbe  mill 
when  In  operation.  Tbe  elevator  and  con- 
tents were  destroyed  by  Are,  after  which 
Stone  denied  all  liability  under  .any  of  tba 
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receipts  Issaed  by  blm  and  outetandlnff.  The 
wheat  receipt  stated  that  the  party  to  whom 
It  was  Issued  bad  deposited  with  Stone  a 
certain  qnantfty  of  wheat  of  a  certain  grade 
and  quality,  for  which  he  agreed  to  pay  a 
certain  rate  per  bnsh^  for  storage,  and  to 
assume  all  diunage  by  fire,  etc.  The  wheat 
was  to  be  delivered  to  the  par^  at  the  ware- 
house on  demand,  less  a  certain  amount  for 
shrinkage,  and  should  Stone  at  the  time  ot 
such  demand  not  have  the  amount  of  wheat 
called  for  of  equal  grade  and  amount  ab 
that  received,  then  he  was  to  have  the  privi- 
lege of  sobstltnting  an  amount  equal  In 
value  of  a  grade  next  above  or  below  that 
received,  and  be  was  also  to  have  the  privi- 
lege of  buying  the  wheat  at  the  market  price 
at  the  time  of  the  demand.  The  court  held 
the  transaction  to  be  a  sale  and  not  a  bail- 
ment and  that  the  loss  must  be  borne  1^ 
the  warebousnnan,  adopting  the  distinction 
between  a  sale  and  a  bailment  as  pointed 
out  by  Sir  Willbuu  Jones  in  his  Law  of  Bail- 
ment, in  this  wise:  "If  tlie  goods  delivered 
are  to  be  returned,  although  in  a  changed 
form.  It  Is  a  bailment,  but  If  the  intention 
is  that  eitber  money  or  goods  are  to  be  re- 
ceived In  exchange  for  them,  there  is  a 
transmutation  of  pr(^rtr,  and  the  obliga- 
tion created  is  a  debt  and  not  a  bailment" 
Jones.  Bailments,  S  105.  And,  in  discussing 
the  question,  Bland,  F.  J.,  said:  "The  term 
'bailment'  implies  that  the  owner  of  property 
bas  placed  it  in  the  hands  of  another  wbo 
Is  at  some  time  to  redeliver  It  to  the  owner 
in  its  integrity  or  in  an  altered  form  agreed 
npon.  If,  therefwe,  the  person  to  whom 
the  property  Is  delivered  has  the  option  to 
pay  for  It  in  money  or  In  some  other  prop- 
erty or  to  restore  it,  such  option  Is  Inconsist- 
ent with  the  character  of  bailment  and  the 
transaction  is.  In  law.  a  sale,  regardless  of 
what  the  parties  to  the  transaction  may 
have  called  it  or  thought  it  to  be." 

In  BahlUy  v.  Wilson,  supra,  a  warehouije> 
man  Issued  a  receipt  In  the  following  form: 
"Kecelved  in  store  of  P.  H.  RahiUy  •  •  • 
bushels  of  Na  •  *  •  wheat  Geo.  Atkin- 
son &  Co."  The  litigation  was  between  de- 
positors of  wheat  receiving  such  receipts  and 
the  ti'ustee  in  bankruptcy  of  the  Insolvent 
firm,  and  the  court,  Dillon.  C.  J.,  held  that 
"where  grain  is  stored  In  an  elevator  ware- 
bouse  with  the  understanding.  Implied  from 
the  known  and  Invariable  course  of  business, 
that  it  may  be  sold  by  tbe  warehouseman, 
and  that  when  the  depositor  shall  be  ready 
to  surrender  tbe  receipt  of  the  warehouse- 
man Hierefor,  tbe  latter  will  give  the  hlgb- 
Mt  market  price  or  the  same  amount  of 
grain  of  like  quality,  but  not  the  identical 
grain  deported,  nor  grain  from  any  specific 
mass,  the  transaction  is  a  sale,  and  not  a 
bailment." 

In  Andrews  v.  Blchmond,  supra,  the  plain- 
tiff delivered  to  the  defen^nts.  who  were 
millers,  wheat  and  took  ba<M  a  receipt  as 
follow:  "Canandalgua,  November  1^  187S. 


REPOBTEB.  (Ot 

Becelved  of  Harris  Andrews  490  bushels  of 
wheat  in  store.  Tbe  same  Is  subject  to  him 
or  option  to  take  price  on  or  before  the  first 
of  Alay  next.  BIchmoud  &  Smith."  Tbe 
wheat  was  placed  by  Bichmond  &  Smith  in 
a  bin  containing  some  two  or  three  hundred 
bushels  ot  the  same  kind  and  quality,  of 
which  tbey  were  tbe  owners  and  from  wbi(4i 
tbej  were  drawing  every  day  fw  the  purpose 
of  grinding,  and  when  tbey  received  tbe 
wheat  from  tbe  plaintlfl  tbey  informed  him 
that  they  intended  to  mix  it  with  their  own 
and  manufacture  it  into  flour.  Tbe  mill  was 
burned  without  tbe  fault  of  the  defendants. 
During  all  tbe  time  and  up  to  tbe  time  of 
tbe  fire  there  was  more  wheat  on  storage 
In  the  bins  tlian  was  delivered  by  tbe  plain- 
tiff. After  tbe  fire  plaintiff  informed  the  de- 
fendants that  be  bad  elected  to  sell  the 
wheat  to  them  at  the  then  market  price. 
In  an  action  brought  to  recover  sucb  price, 
it  was  held  that  if  the  receipt  alone  was 
considered,  tbe  contract  was  one  of  bailment, 
but  If  it  was  agreed  verbally,  at  tbe  time  tbe 
wheat  was  delivered,  that  It  might  be  mixed 
by  tbe  defendants  with  their  own  wheat 
and  be  ground  into  flour  at  tbelr  pleasure, 
tbe  transaction  was.  In  law,  a  sale,  and  tbe 
title  passed  to  defendants,  wbo  became  Ua^- 
ble  to  tbe  plaintiff  to  pay  him  tbe  market 
price  of  the  wheat  delivered  or  to  return 
other  wheat  of  the  same  grade  and  quality, 
as  plaintiff  might  elect,  and  that  plalutlff 
was  entitled  to  recover.  In  tbe  course  of 
the  opinion  It  is  said:  "The  mere  omsent 
of  the.  plaintiff  that  bis  wheat  might  be 
mixed  witb  the  wheat  of  tbe  defendants  of 
the  same  kind  and  quality  was  not  Incon- 
sistent with  a  bailment  slmplldtec  Ownera 
of  the  same  kind  of  property  and  of  equal 
value,  like  cereal  grains  or  wines,  may  con- 
sent that  tbey  be  mixed  tt^ettier  in  mass, 
and  eatdi.  In  law,  will  retain  title  to  his 
aliquot  part  and  may  maintain  replevin  for 
his  share  as  against  a  wrongdoer  who  ac- 
quires possession  of  the  same.  By  force  of 
this  rule  the  owner  of  grain  In  store  may 
sell  a  certain  quantity  of  the  same,  less  than 
the  whole,  and  pass  title  thereto,  without 
separating  the  part  so  sold  from  the  whole.'* 
But  "an  agreement  that  the  particular  article 
which  tbe  owner  flaces  in  the  bands  ot 
another  may  be  by  Iilm  consumed  or  sold  in 
the  course  of  trade  is  utterly  Inconsistent 
with  tbe  principles  on  which  tbe  law  of 
bailment  is  founded.  Tbe  very  term  *bail- 
menf  Implies  that  tbe  owner  of  an  article 
has  placed  it  In  the  bonds  of  another,  wbo 
Is  at  some  time  to  redeliver  tlie  same  to  tbe 
owner.  If  the  ow^ner  consents  that  the 
person  to  whom  be  delivers  the  thing  may 
consume  or  destroy  It,  It  is  not  a  bailment, 
whatever  else  the  transaction  may  be  in  tlie 
law." 

A  very  Interesting  and  apt  case,  illustra- 
tive of  the  principles  which  should  govern 
In  the  dedslon  of  the  case  at  bar,  Is  that  of 
the  Insurance  Co.  v.  Bandall,  Biii)ra.   It  was 
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an  action  on  a  policy  of  losurauce  wliicb 
stipulated  that  "goods  beld  Id  ti'ust  or  on 
ccpiQiulssIon  must  be  insured  as  sueb,  other- 
wise the  policy  will  not  extend  to  cover 
them."  The  plaintiffs  fv'ere  millers  in  South 
Australia.  According  to  their  custom  and 
course  of  business,  wheat  was  received  by 
tbem  from  farmers  to  whom  such  course  ol 
business  and  dealing  was  known,  and,  on 
receipt,  shot  out  of  bags,  in  the  presence  of 
the  farmer  who  brought  it,  Into  large  hutches, 
where  it  became  mixed  with  other  wheat 
which  had  been  received  In  like  manner  and 
thus  became  the  common  stock  of  the  mill, 
which,  according  to  the  custom  of  business 
known  to  the  farmer,  was  either  sold  by 
the  plaintiffs  or  ground  in  their  mill  and 
disposed  of  for  their  benefit.  On  the  de- 
livery of  the  wheat  to  the  plaintiffs  they 
gave  the  farmers  receipts  in  this  form:  "Re- 
ceived," etc.,  "in  store."  The  farmer  could 
at  any  time  demand  an  equal  quantity  of 
grain  of  like  quality  and  grade  as  that  de- 
livered by  him  to  the  plaintiffs,  or  the  mar< 
ket  price  of  an  equal  quantity,  fixing  the 
price  as  of  the  day  on  which  be  made  bis 
demand,  and  the  plaintiffs  had  the  option  of 
delivering  wheat  of  like  quantity  or  paying 
the  martlet  price.  The  mill  and  its  contents 
were  destroyed  by  Are.  and  a  claim  was  made 
by  the  plaintiffs  to  the  insurance  company 
for  the  loss,  but  the  amount  being  in  dispute, 
an  action  was  brought  by  them  to  recover  the 
value  of  the  stock  consumed.  The  plaintiffs 
declared  on  the  policy,  and  the  defendant 
pleaded  that  the  wheat  taken  In  storage 
by  the  plaintiffs  from  the  farmers  was  held 
by  them  upon  trust  and  therefore  not  cover- 
ed by  the  policy.  Issue  was  Joined  on  the 
plea  and  the  action  tried  before  the  chief 
justice  and  a  Jury.  No  evidence  was  addu- 
ced by  the  defendant,  bat  Its  counsel  applied 
for  a  nonsuit  on  the  ground  that  the  evidence 
showed  that  the  wheat  was  held  In  trust 
and  was  not  the  property  of  the  plaintiffs. 
The  chief  justice  declined  to  grant  a  nonsuit, 
and  by  consent  a  verdict  was  rendered  In 
favor  of  plaintiffs  with  leave  to  the  defend- 
ant to  move  for  a  verdict  for  it  if  the  court 
should  be  of  the  opinion  that  the  wheat  was 
taken  on  storage  and  was  In  fact  held  in 
trust  by  the  plaintiffs.  A  rule  nisi  was 
granted,  calling  on  the  plaintiffs  to  show 
cause  why  the  verdict  entered  should  not  be 
set  aside  and  one  rendered  for  the  defend- 
ant on  the  following  grounds:  First,  the 
grain  stored  bad  not  been  insured  by  the  de- 
fendant;  and  second,  tbe  wheat  taken  on  stor- 
age by  the  plaintiffs  was  held  upon  trust,  and 
was  not  within  the  terms  of  the  policy. 
"Upon  argument,  the  Judges  being  equally  di- 
vided in  opinion,  tbe  rule  was  discharged. 
From  this  Judgment  an  appeal  was  taken 
to  the  Privy  Counsel,  where  the  case  was 
affirmed  after  an  elaborate  and  extensive 
Argument  on  both  sides,  on  the  ground  that 
the  transaction  between  tbe  plaintiffs  and 
tbe  farmerB  who  delivered  wheat  to  them 


was,  in  law,  a  sale,  and  not  a  bailment,  and 
that  the  property  of  the  wheat  was  so  vest- 
ed in  the  plaintiffs  that  they  would  have  been 
compelled  to  bear  the  loss  by  fire  If  not 
Indemnified  by  Insurance,  and,  therefore, 
could  recover  from  the  defendant  company. 

From  these  decisions  and  the  principles  an- 
nounced in  them.  It  seems  incontrovertible 
that,  under  the  facts  as  disclosed  by  the  rec- 
ord, the  contract  and  agreement  between  the 
plaintiff  and  his  assignors  and  the  defend- 
ant, under  which  the  wheat  in  question  was 
delivered  and  received  cannot  be  construed 
to  be  a  mere  bailment,  but  it  was,  in  law, 
a  sale  or  exchange,  and  the  liability  for  loss 
by  fire  was  with  the  defendant  The  wheat 
was  not  received  by  defendant  to  be  stored 
for  safe-keeping  until  called  for  by  the  owner, 
nor  was  it  delivered  with  the  understanding 
that  it  or  other  wheat  of  the  same  grade  and 
quality  from  the  common  mass  was  to  be  re- 
turned.  By  consent  of  all  parties  it  was  mix- 
ed with  and  became  a  part  of  the  consumable 
stock  of  the  mill,  and  the  defendant  had  a 
right  to  and  did  make  such  use  of  it  as  It  saw 
fit,  being  liable  to  pay  therefor,  when  de- 
manded, either  In  money  at  the  market  price 
of  grain  of  like  grade  and  quality,  or  in  other 
wheat  of  the  same  grade  and  quality.  The 
effect  of  the  transaction  was,  therefore,  to 
create  a  debt  from  the  defendant  to  the  depos- 
itors, which  it  could  pay  either  in  money  or  in 
kind.  The  provisions  in  the  wheat  receipts 
as  issued  by  the  defendant,  "damages  by  the 
elements  excepted,"  and  for  the  payment  of 
storage  charges  and  sacks,  did  not  vary  the 
nature  of  the  transaction  or  change,  what 
would  otherwise  be  a  sale  or  exchange  Into  a 
mere  bailment.  The  contract  must  be  as- 
certained from  the  general  course  of  dealing 
and  the  entire  transaction,  and  not  from  a  sin- 
gle provision  or  provisions  which  defendant 
has  seen  proper  to  include  in  its  wheat  re- 
ceipts. It  cannot,  by  Inserting  into  its  re- 
ceipt some  clause  or  clauses  which,  standing 
alone,  are  inconsistent  with  a  sale,  change 
the  entire  nature  of  the  transaction,  and  make 
a  bailment  out  of  what,  in  law  and  in  fact 
was  a  sale  or  exchange. 

We  are  cited  to  a  number  of  cases  which 
are  supposed  to  support  the  defendant's  argu- 
ment that,  although  the  identical  wheat  deliv- 
ered was  consumed  by  defendant,  the  case  Is 
neverthless  one  of  bailment,  as  there  was  all 
the  time  wheat  In  the  mill  and  warehouse 
or  elsewhere  in  the  state,  belonging  to  the  de- 
fendant, equal  In  amount  to  that  delivered 
and  of  the  same  grade  and  qnality.  Moses 
V.  Teptors,  &t  Kan.  149,  67  Pac.  526,  57  L.  R. 
A.  267:  National  Bank  v.  Langan,  28  III. 
App,  401;  McGrew  v.  Thayer,  24  Ind.  App.  578, 
57  N.  E.  262 ;  State  v.  Rleger,  59  Minn.  154,  60  N. 
W.  1087.  State  v.  Rleger,  supra,  was  under 
a  special  statute,  and  the  other  cases  cited 
were  those  of  warehousemen  who  did  not 
have  the  right  to  use  the  grain  stored  with 
them  as  a  part  of  tlieir  consumable  stocks  and 
for  their  own  use  and  benefit 
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We  conclude,  therefore,  that  for  the  rea- 
sons given  the  judgment  of  the  lower  court 
was  right,  and  must  beafflrmed.  There  Isbow- 
ever,  another  view  of  the  case  which  is  worthy 
of  consideration,  although  not  specially  reli- 
ed upon  by  plaintiff.  It  appears  from  the  an- 
swer of  defendant,  as  we  understand  It,  that 
prior  to  the  fire  It  had  used  or  shipped  from 
the  warehouse  and  mill  a  part  of  the  wheat 
which  It  claims  was  stored  with  It,  and,  at 
the  time,  there  was  a  shortage  of  abont  17,000 
bushels.  It,  therefore,  did  not  have  on  hand 
wheat  sufficient  to  satisfy  in  full  the  claims 
of  the  parties  who  had  deposited  wheat  with 
■  It  If  the  original  contract  was  a  mere  ball- 
*  ment  with  the  right  In  the  defendant  to  ship 
or  use  the  wheat  deposited,  there  are  authori- 
ties holding  that  the  character  of  the  transac- 
tion and  the  relation  of  the  parties  were  chan- 
ged when  any  part  of  the  wheat  was  so  used 
or  shipped,  and  It  conid  thereafter,  at  the 
election  of  the  bailor,  be  treated  as  a  com- 
pleted sale.  Cloke  v.  Shafroth,  137  111.  393, 
27  N.  B.  702;  Nelson  v.  Brown,  44  Iowa,  455 
Bucher  t.  Commonwealth,  103  Pa.  528. 

The  Judgment  of  the  court  below  will  be 
Affirmed. 

On  Rehearing. 

There  Is  no  finding  that  It  was  specifically 
agreed  that  the  defendant  should  have  the 
option  to  pay  for  the  wheat  in  controversy 
either  in  money  or  In  kind.  The  court,  how- 
ever, In  its  findings  sets  out  In  detail  the 
facts  constituting  the  contract  between  the 
parties,  from  which  it  conclusively  appears 
that  neither  the  wheat  delivered  by  the  plain- 
tiff and  his  assignors  nor  wheat  from  the 
common  mass  into  which  it  was  put  was  to  be 
returned,  but  that  the  wheat  was  to  he  mixed 
with  and  become  a  part  of  the  consumable 
stock  of  the  mill,  to  be  sold  and  disposed  of 
by  the  defendant  on  Its  own  account.  Find- 
ings 4  and  5,  In  substance,  are  that  at  the 
time  tbe  wheat  was  delivered  and  received. 
It  was  tbe  custom  and  usual  course  of  busi- 
ness of  the  defendant,  known  to  and  acted  up- 
on by  persons  dealing  with  It,  for  It  to  mix 
all  wheat  delivered  with  that  belonging  to  It 
In  one  common  mass;  the  first  refusal  of  such 
wheat  being  reserved  by  and  conceded  to 
the  defendant;  and  thereafter,  **at  its  own 
convenience  and  pleasure"  and  "without 
any  written  authority."  to  "ship  out  any  of 
snch  common  mass  •  •  •  or  grind  tbe 
same  into  fiour  and  other  mill  products  and 
the  same  to  sell  for  the  account  and  benefit  of 
the  defendant,"  and.  generally,  in  settlement  of 
the  claims  arising  out  of  such  delivery  to  "pay 
by  bank  check  or  In  money  to  the  person  de- 
livering the  wheat  the  market  value  at  Salem, 
Or.,  on  the  day  of  settlement,  of  merchanta- 
ble wheat  of  the  quantity  delivered,  less  ware- 
house charges,"  although.  In  some  instances, 
settlements  were  made  by  delivery  of  wheat 
equal  in  quality  and  quantity  to  that  received. 
And  finding  10  Is  that  the  wheat  of  the  plaintiff 
and  his  assignors  was  delivered  and  received  in 


pursuance  of  and  according  to  such  usage,, 
custom,  and  regular  course  of  business,  and 
that  the  parties  "contracted  with  reference  ta 
aod  relied  upon"  tbe  same.  The  custom  and 
general  course  of  business,  therefore,  entwed. 
Into  and  became  a  part  of  the  contract  be- 
tween them,  and  the  legal  effect  of  the  trans- 
action is  that  tbe  wheat  was  delivered  and  re- 
ceived under  an  agreement  that  it  should  be 
mixed  with  wheat  belonging  to  the  defendant 
and  that  the  latter  could,  at  its  own  conven- 
ience and  pleasure,  and  without  any  further 
authori^  from  the  persons  delivering  It,, 
sell  and  dispose  of  tbe  wheat  or  grind  it  Into 
fiour  and  other  mill  products  and  sell  the 
same  for  its  own  account  and  benefit;  and  this, 
as  we  have  endeavored  to  point  out,  consti- 
tutes a  sale;  and  not  a  bailment.  Tbe  fact 
that  there  was  no  special  or  distinct  agree- 
ment that  defendant  should  have  the  option  to 
pay  for  the  wheat  either  in  money  or  In  kind 
Is  unimportant.  If,  as  the  findings  show,  nei- 
ther the  wheat  delivered  nor  wheat  from  the 
common  mass  with  which  It  was  mixed  was  to- 
be  returned  to  the  tenners,  but  it  was  under- 
stood that  It  sbonid  become  a  part  of  tbe 
consumable  stock  of  the  mill  to  be  sold  and 
disposed  of  by  tbe  defendant  as  its  own.  it 
necessarily  follows  that  tbe  title  passed.  The 
defendant  could  only  discharge  its  obligation 
by  paying  for  tbe  wheat  In  some  way,  and 
whether  It  was  required  to  make  such  pay- 
ment in  money,  or  had  the  option  to  pay  In 
money  or  In  kind,  cannot  change  the  legal  ef- 
fect of  tbe  transaction. 

Tbe  petition  for  rehearing  Is  therefore  de< 
nled. 

There  is,  however,  a  cross-appeal  by  the 
plaintiff,  which  was  not  referred  to  In  the  opin- 
ion heretofore  filed.  The  court  below  denied 
the  plaintiff  Interest  on  the  value  of  the 
wheat  from  the  time  of  tbe  demand  In  Au- 
gust, moi,  and  from  this  ruling  he  appeals. 
As  we  have  seen,  this  Is  an  action  on  a  con- 
tract to  recover  tbe  value  of  the  wheat  deliv- 
ered by  tbe  plaintiff  and  his  assignors  to  the 
defendant.  The  value  of  such  wheat  became- 
due  and  payable  on  demand  according  to 
the  contract,  and  should,  therefore,  bear  Inter- 
est from  that  time.    B.  &  C.  Comp.  S  4^J>5. 

The  judgment  will  be  modified  accordingly, 
and  thp  cause  remanded  to  the  court  below, 
with  directions  to  enter  a  Judfrment  on  the 
fiiifllnjrB  of  fact  In  favor  of  the  plaintiff  for 
the  value  of  the  wheat  delivered  by  him  and 
his  assiq-nors  to  the  defendant,  together  with 
legal  Interest  thereon  from  the  date  of  tbe 
demand. 

(48  Or.  188) 

M^LTNO^^ATT  COHNTT  v.  WHTTP3. 
fSiiprpoie  Court  of  Oregon.  April  3,  1006.) 
1.  Appkai^Riottt  to  .^t.txge  ErSor— Meas- 

UHF  OF  TfFT.IKF  OUTATNEn. 

A  (vinntv  sued  to  invnlidate  an  pxchnn?e 
of  mrtn^n  void  wnrmnts  for  tax  certificates,  to 
have  (Jpfcndnnts  declnred  trustees  of  the  certifi- 
cates, to  restrain  their  transfer,  and  to  recover 
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tbe  proceeds  derived  by  drfendants  from  the  sale 
thereof  Bad  the  amount  of  the  taxes.  costB,  aod 
penalties  for  which  the  properties  were  bought 
by  the  couDty.  on  the  theory  that  the  certificates 
wore  still  out!^anding.  It  was  proved,  however, 
that  all  the  certiflrates  had  been  returned  to  the 
coanty  for  cancellatian,  except  a  few  which 
were  returned  at  the  trial.  Whereupon  the 
court  dwreed  that  the  traoBfer  was  void.  Held, 
thtt  surh  decree  did  not  afford  complninant  the 
full  relief  to  which  It  dremed  itself  entitled, 
and  therefore  did  not  preclude  it  from  appeal- 
ing therefrom. 

2.  JODnMENl^-CottTTSIVB    S0IT— EFFECT. 

Where  a  county  induced  M.  to  bring  a  suit 
axainat  it  and  a  bank  to  have  certain  county 
warrants  declared  invalid,  and  to  enjoin  the 
county  from  paying  them,  and  the  biink  fram  re- 
ceiving naympnt,  the  suit  was  colluf^ive.  fio  that 
the  bark  was  not  estopped  by  the  injunction 
obtained,  nor  liable  to  the  county  for  funds  col- 
lected br  Its  as^i^ee  on  ancb  certificates,  unless 
Buch  nsslitnee  In  fact  represented  the  bank. 

3.  Estoppel— Tax  Certificates  — Invalidi- 

TT. 

Where  an  assignee  of  certain  tax  certifl- 
cmtes,  wronjrfully  transferred  to  bia  assignor 
without  consideration,  collected  a  lar^e  sum 
from  the  delinquent  taxpayers  thereon,  such  as- 
signee was  estopped  as  aRainnt  the  county,  in 
a  unit  to  recover  the  amount  so  collected,  to 
dalm  that  the  tax  certificates  were  vo<d. 

4.  Countibs  —  Tax  Certificates- Executed 
TRANRFEK-CoNSir>EHATioN— Invalidity, 

Where  tax  certificates  belonBinp  to  a  county 
were  wrongfully  transferred  in  exchange  for 
certain  void  county  warrants,  the  fart  that  the 
tmnj*fer  was  voluntary  and  with  full  knowledge 
of  the  facts  was  no  defense  aesinst  the  county's 
right  to  recover  money  collected  by  the  assignees 
of  such  certificates  from  the  delinquent  taX' 
payers. 

On  rehearing.   Reversed  and  reninnded. 
For  former  opinion,  see  82  Pac.  2.3. 

Cbnrles  II.  Cnroy  and  L.  R.  Webster,  for 
appellant  Joseph  Simon,  for  resiiondent 
bank.  Martin  L.  Pipes,  for  respondent 
Wbitb 

MOORE,  J.  At  a  rehearing  of  tbis  cause 
plalntlfTs  coansel  Insisted  that  we  erred  in 
asBiuulnj;  In  our  former  opinlou  ttant  the  aver- 
ments of  Mengly's  etuployment  by  Multuomab 
county,  to  brlug  a  suit  against  it,  to  bare 
certain  of  ita  warrants  declared  Invalid  and 
the  collection  thereof  enjoined,  as  alleged  in 
the  separate  ansu*er8,  were  proved,  because 
demurrers  thereto  bad  been  sustained.  If, 
on  an  appeal  In  eqnity,  tbe  snstalulug  of  a 
demurrer  be  considered  erroneons.  and  the 
truth  of  the  pleading  thus  challenged  there- 
by established,  It  would  be  unnecessary  to 
**a8Purae"  tlie  existence  of  tbe  facts  alleged, 
because  tbey  would  have  been  already  sub- 
stantiated In  tbe  manner  Indicated.  It  seem- 
ed to  be  conceded  at  tbe  former  hearing  In 
tbis  court  that  Meagly  was  so  employed  and 
paid,  and,  accepting  this  supposed  admission 
as  being  true,  a  conclusion  of  law  was  based 
thereon  to  the  effect  that  tbe  decree  enjoin- 
ing Maltnomnb  county  was  not  binding  upon 
It  TbIs  deduction  was  not  predicated  on  any 
acknowledgment  of  the  facts  alleged  as  new 
matter  In  tbe  answers,  because  demurrers 
thereto  hnd  been  snstainedt  but  on  tbe  suppos- 
ed aTOwal,  though  It  Is  stated  In  tbe  opbiion 


boretofore  announced  that  sustaining  the  de- 
murrers was  an  Implied  admission  of  tbe 
facts  alleged.  Tbls  was  adverted  to  as  cor- 
robgratlve  of  wbat  we  understood  to  be  the 
solemn  acknowledgment  of  counsel  respect- 
ing a,  material  fact 

Tbe  decision  heretofore  reached  Is  reviewed 
on  discovering  tiiat  a  mistake  of  fact  was 
made  In  declaring  that  a  valid  part  of  a 
few  of  the  county  warrants  formed  a  consid- 
eration for  tbe  exchange  of  the  whole  there- 
of for  tbe  tax  certificates.  In  the  former 
opinion  It  Is  sntd:  "Tbe  complaint  herein 
states  that  the  decree  In  tbe  Meagly  Case 
determined  that  the  county  warrants  were 
valid  to  tbe  extent  of  $5<t9.37,  and,  after  set- 
ting out  a  list  of  th6m,  contains  tbe  follow- 
ing averment:  'All  of  whleb  said  warrants 
herein  mentioned  and  referred  to  are  now 
held  and  owued  by  tbe  defendant,  the  First 
National  Bank  of  Portland,  Oregon.' "  It 
Is  maintained  by  plaintiff's  counsel  that  this 
excerpt  refers  to  a  statement  of  tbe  substance 
of  tbe  decree  In  tbe  Meagly  Case,  and  not  to 
any  nvernieut  of  fact  In  tbe  case  at  bar.  A. . 
re-exnm illation  of  that  pleading  seems  to  war- 
rant tbe  construction  thus  placed  upon  tbe 
language  used.  The  mistake  of  fact  In  this 
respect  necessarily  avoids  the  conclusion  here- 
tofore reached,  requiring  an  examination  of 
tbe  entire  cause  as  upon  its  original  submis-  ' 
slon.  This  brings  up  for  consideration  tbe 
defendants*  motion  to  dismiss  tbe  appeal, 
which  question  was  reserved  until  tbe  cause 
could  be  heard  on  Ita  merits.  Multnomah 
County  V.  White  (Or.)  81  Pac.  S8S.  It  U 
argued  that  as  tbe  plaintiff  secured  in  the 
lower  court  tbe  full  measure  of  alteriifttlre 
relief  sought  It  cannot  appeal  from  the  de- 
cree rendered  In  Its  fayor.  Tbe  prayer  of 
the  complaint  Is,  In  effect  that  tbe  order  ot 
the  county  court  of  Multnomah  county,  where- 
by the  tax  certificates  were  exchanged,  be 
declared  void,  and  that  tbe  defendants  re- 
ceived and  held  the  certificates  as  trustees  for 
plaintiff's  use;  that  th^  be  enjoined  from 
transferring  or  collecting  any  of  the  certif- 
icates remaining  In  their  possemlon  and  re- 
quired to  show  by  answer  to  whom  they  sold 
or  assigned  any  of  them  and  the  consideration 
received  therefor ;  "and  that  upon  such  show- 
ing a  decTee  be  made  and  entered  allowing  tbe 
plaintiff  as  relief  herein  either:  (1)  A  judg- 
ment against  the  defendants,  jointly  and  sev- 
erally, for  tbe  proceeds  derived  by  them  and 
each  of  them  from  selling,  assigning  or  col- 
lecting the  said  certificates  of  sale,  and  each 
thereof;  (2)  a  judgment  against  the  defend- 
ante,  jointly  and  severally,  for  the  amount 
of  the  tax,  costs  and  penalties  for  which  tlie 
said  several  properties  were  bought  by  the 
county  of  Multnomah  at  tbe  public  tax  sale; 
or  (S)  decreeing  that  tbe  county  of  Multno* 
mata  Is  still  the  owner  and  bolder  of  each 
and  all  of  the  said  certificates  of  sate  assign- 
ed and  transferred  to  tbe  defendants,  or 
either  of  them,  and  that  neither  the  said  de- 
fendanb^  or  any  other  person  to  whom  tha 
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said  defendants,  or  either  o(  them,  may  have 
attempted  to  assign  or  transfer  them,  or  any 
of  tbera,  have  acquired  any  right,  title  or  In- 
terest therein."  The  eonrt,  having  made  find- 
ings of  fact  and  of  law,  decreed,  in  substance, 
that  the  ti"ansfers  of  the  certificates  to  the 
defendants  was  illegal,  and,  notwithstanding 
such  attempted  assignment,  the  plalntifit 
herein  had  be^  and  was  the  owner  of  the 
certificates  and  of  the  real  property  described 
therein ;  that  neither  the  defendants  nor  any 
person  to  whom  they  undertook  to  assign  any 
of  the  certificates  acquired  any  right,  title, 
or  Interest  therein,  or  to  the  lands  affected 
thereby ;  and,  that  the  records  of  Multnomah 
county,  BO  far  as  they  purported  to  show  an 
aBstgnment  or  transfer  of  the  certificates, 
be  canceled. 

A  party  to  a  suit  will  not  be  permitted  on 
appeal  to  assume  a  position  inconsistent  with 
that  taken  by  him  at  the  trial  below,  and,  if 
he  there  obtains  the  full  measure  of  relief 
which  he  asks,  he  cannot  assign  as  error  the 
action  of  the  court  which  he  invited.  Hume 
V.  Turner,  42  Or.  402,  70  Pac.  611.  It  Is  evi- 
dent, we  thing,  that  plaintiCf'a  counsel  sup- 
posed, when  the  complaint  was  prepared,  that 
the  defendants  and  the  persons  to  whom  they 
assigned  the  tax  certificates  were  the  owners 
and  holders  thereof.  The  transcript  shows, 
however,  that  nearly  all  the  delinquent  tax- 
payers named  In  the  certificates  had  paid  a 
part  of  the  sum  for  which  their  real  property 
had  been  sold,  wherenpon  the  certificates  were 
returned  to  the  county  clerk  and  canceled, 
thereby  apparently  releasing  the  premises 
from  the  effect  of  the  tax  sales.  In  framing 
the  prayer  for  relief,  plaintiff's  counsel  must 
have  thought  that  the  tax  certificates  were 
outstanding,  as  upqn  a  sale  thereof  by  the 
county,  when  In  fact  they  were  all  canceled, 
except  a  few  which  were  returned  at  the  trial. 
The  prayer  of  the  complaint  thus  assumes  c 
condition  which  did  not  exist,  and,  from  this 
evident  mistake  of  fact,  we  do  not  think  the 
plaintiff  secured  the  full  measure  of  the  al- 
ternative relief  which  its  counsel  expected 
could  be  obtained.  The  tax  certificates  hav- 
ing been  returned  to  the  county  clerk  and 
canceled,  the  defendants  could  not  be  declar- 
ed to  be  the  holders  thereof  as  trustees  for 
the  nse  and  benefit  of  the  plaintiff,  which 
preliminary  decree  was  a  condition  precedent 
to  the  granting  of  either  form  of  the  alterna- 
tive relief  desired.  The  evident  mistake  of 
fact  of  plaintiff's  connsel,  on  wbich  the  pray- 
er for  relief  Is  based,  shows  that  tlie  position 
taken  by  them  In  this  court  Is  not  inconsistent 
with  that  chosen  in  the  court  below,  where 
the  plaintiff  did  not  secure  the  full  measure 
of  the  alternative  relief  wbich  its  counsel 
reasonably  supposed  could  have  been  obtain- 
ed, and  hence  the  appeal  should  not  be  dis- 
missed. 

Considering  the  case  on  Its  merits,  little 
need  be  said  at  this  time,  for,  as  an  error  was 
committed  in  sustaining  the  demurrers  to  the 
eeiiarate  answers,  the  decree  must  be  revers- 


I  ed, .  and  the  cause  remanded  for  t<;ial  upon 
the  Issue  as  to  whether  or  not  Meagly  was 
employed  by  Multnomah  county  and  received 
a  compensation  from  it  for  bringing  the  suit 
to  have  the  county  warrants  declared  Invalid 
and  the  collection  thereof  enjoined.  If  he 
was  so  employed  and  paid,  the  county,  by  him 
as  plaintiff.  In  effect,  was  attempting  to  main- 
tain a  suit  against  itself  as  defendant,  and, 
as  a  party  cannot  be  permitted  to  assume 
such  dual  positions,  any  decree  rendered 
therein  was  invalid,  and,  this  being  so,  the 
defendant  the  First  National  Bank  of  Port- 
land, Oregon,  Is  not  estopped  by  the  injunc- 
tion or  liable  to  the  plaintiff  herein,  unless 
the  defendant  White  was  its  agent  in  negoti- 
ating the  assignment  of  the  certificates  or  In 
collecting  any  part  of  the  tax  tbus  represent- 
ed as  delinquent. 

The  defendants  offered  evidence  at  the  trial 
tending  to  show  that  many  of  the  tax  certif- 
icates in  question  were  void  for  various  rea- 
sons. The  trial  court,  disposing  of  this  mat- 
ter, held  that,  as  $4,300  was  secured  by 
White  from  the  delinquent  taxpayers,  the  par- 
ties receiving  the  money  were  estopped  to  assert 
the  invalidity  of  the  certificates  by  means  of 
which  the  sum  was  collected,  and  with  Its 
finding  of  facts  filed  an  opinion,  a  part  of 
which  is  adopted  as  the  rule  applicable  to 
this  branch  of  the  case,  to  wit;  "It  is  a  well- 
settled  principle  of  law  that  the  -assignee  or 
licensee  of  any  right,  accepted  and  acted  un- 
der, is  estopped  to  deny  the  authority  from 
which  the  right  proceeds.  When  money  has 
been  received  either  by  an  agent  or  joint  own- 
er under  a  contract  that  Is  illegal,  the  agent 
or  joint  owner  cannot  protect  himself  from 
accounting  for  what  was  so  received  by  set- 
ting up  the  illegality  of  the  transaction  In 
which  It  was  paid  to  him.  Thus  an  agent  for 
tlie  collection  of  a  promissory  note  cannot 
defend  in  an  action  brought  by  his  principal 
for  the  amount  collected  upon  the  note,  either 
upon  the  ground  that  the  note  was  for  an^ 
reason  Illegal  or  that  the  debt  was  not  justly 
due.  And  a  licensee  of  a  patent,  who  has 
acted  under  It  and  received  profits  from  the 
sale  of  the  patented  article,  will  he  estopped 
to  deny  the  validity  of  the  patent  In  an  action 
by  the  patentee  to  recover  royalties  or  to  ob- 
tain an  account.  Bigelow  on  Estop.  552,  5.">3. 
Applying  these  principles  to  this  case.  It 
would  seem  clear  that  defendants  should  not 
be  heard  to  say  that  the  certificates  were 
Illegal,  as  a  defense  to  plaintiff's  claim  for 
an  accounting  for  the.  money  collected  there- 
on." The  principle  thus  announced  is  op- 
posed to  the  doctrine  asserted  by  defendants* 
counsel  that,  though  a  contract  Is  wltbont 
consideration,  yet.  If  it  is  voluntarily  and 
with  full  knowledge  of  the  facts  executed, 
the  property  in  the  thing,  whether  money  or 
chattel.  Is  transferred  and  cannot  be  recover- 
ed, BO  that  a  consideration  Is  not  an  essential 
part  of  an  executed  contract.  The  rule  In- 
voked may  be  controlling  as  between  private 
parties  but  It  can  tiave  no  application  to  a 
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mtmlclpal  corporation  which  holds  Its  prop- 
erty In  tmst  for  the  public  and  Is  represent- 
ed by  officers,  and.  If  such  property  Is  nn- 
hiwfally  seqnesta%d,  It  may  be  recovnvd. 
If  the  county  warrants  In  question  were 
wholly  Talueleas.  so  that  no  consideration 
was  glren  for  the  tax  certificates,  the  parties 
responsible  for  collecting  the  sum  recelred 
from  the  taxpayers  must  account  therefor  to 
the  pIfllnUff. 

The  decree  rendered  In  this  court,  dismiss- 
ing the  complaint,  will  therefore  be  set  asld^ 
the  cause  rrananded,  with  directions  to  over- 
mle  the  demurrers,  to  take  further  evidence 
upon  the  Issues  Inrolred,  and  to  render  a  de- 
cree as  hereinbefore  Indicated. 


(47  Or,  B82) 

STATE  T.  MILLER. 
(Supreme  Coart  of  Oregon.  April  8,  1900.) 

1.  Banks  akd  Bankiko  —  Gheceb  —  Certi- 
piCAxroN— Vali  Diry. 

Where  an  agent  of  a  -bank  certifies  a  check 
which  he  issues,  whereby  the  funds  of  the  bank 
may  be  withdrawn  for  his  l)enefit,  the  person  re- 
ceiviog  the  check,  in  order  to  give  it  validity,  is 
bound  to  make  inquiry  from  other  officers  of 
the  bank  hi  respect  to  its  validity. 

2.  Fai.se  Pbetenses  — Bvidehce  —  Feesuup- 

TION. 

In  a  prosecntloo  against  a  hank  cashier 
for  drawing  and  certifying  a  personal  check 
when  be  did  not  have  the  money  on  deposit, 
where  the  person  recerviog  the  check  is  a  banker, 
he  is  presumed  to  know  the  law  relating  to  that 
busincRs,  and  hence  could  not  have  depended  on 
the  primary  liability  of  the  bank  as  giving  va- 
lidity to  the  check. 

3.  SAME~EL>aiENT8   OF   OfFEKSE  —  ReLIANCB 

OS  Representations. 

Under  B.  &  C.  Conip.  $  1812,  providing  that 
If  any  person  shall  by  any  privy  or  false  token, 
and  with  intent  to  defraud,  obtain  from  any 
other  pei-son  any  money  or  property,  he  shall  be 
punished,  a  cashier  of  a  bank,  issuing  bis  person- 
al check  and  certifying  it  when  he  had  no  money 
on  deposit  in  the  bank,  could  not  be  convicted  of 
a  violation  of  this  section,  where  the  person  re- 
ceiving the  check  knew  that  he  had  no  money  on 
deposit. 

Appeal  from  Circuit  Conrt,  Baker  County ; 
Sara  White,  Judge. 

Roy  ]{.  Miller  was  convicted  of  obtaining 
money  by  false  iwetenses,  and  appeals.  Re- 
versed. 

C.  A.  Johns  and  Wm.  P.  Lord,  for  appel- 
lant A.  M.  Crawford,  Atty.  Qen.,  for  tbe 
State. 

MOORE,  J.  The  defendant,  Roy  H.  Miller, 
was  convicted  of  the  crime  of  obtaining  mon- 
ey  "by  false  pretenses,  and  appeals  from  the 
judgment  which  followed,  assigning  aa  er- 
ror, Inter  alia,  the  action  of  tbe  court  In  re- 
fusing to  Instruct  ttae  Jury,  as  requested,  to 
return  a  verdict  of  not  guilty. 

It  is  argued  by  bis  counsel  that  the  testi- 
mony shows  that  there  was  no  Intent  on  the 
part  of  the  defendant  to  defraud  the  per- 
son from  whom  the  money  and  propprty 
were  obtained,  and  that  such  person  never 
relied  upon  any  alleged  false  pretense  as  a 
85 


means  inducing  him  to  part  with  any  of  his 
property  and  braace  an  error  was  committed 
as  stated.  The  bill  of  ecceptlons  discloses 
that  on  Febmary  28,  1004,  one  A.  P.  Goes 
entered  Into  a  written  contract  with  Miller 
whereby  be  stipulated  to  convey  to  tJie  lat- 
ter certain  real  property  In  Sumpter,  Or., 
with  the  buildings  thereon,  and  also  to  trans- 
fer to  him  a  business,  known  as  the  Bank  ct 
Sumpter,  for  $15,000,  which  sum,  except 
$1,000  thereof,  was  to  be  retained  by  Millar, 
together  with  all  tbe  promissory  notes  and 
overdrafts  of  the  bank,  aa  a  trust  fund  with 
which  to  pay  Its  creditors  whose  debts  were 
to  have  tieen  discharged  within  two  years, 
when  the  remainder  of  the  uncollected  notes 
and  credits  assigned  to  him,  together  with 
any  part  of  tbe  $14,000  unused,  were  to  be 
returned  to  Goss.  Tbe  testimony  shows  that 
Gobs  performed  his  part  of  the  agreement  by 
transferring  tbe  pn^rty  of  the  Bank  of 
Sumpter,  the  value  of  which  was  at  least 
$10,000  less  than  Its  liabilities,  receiving 
therefor  Miller's  personal  check  for  $in,000, 
drawn  on  the  First  National  Bank  of  Sump- 
ter. of  which  he  was  then  the  cashier,  and 
as  such  certified  the  order  for  the  payment 
of  tbe  money,  Goss  Immediately  assigned 
the  check  to  the  Bank  of  Sumpter,  of  which 
Miller  had  taken  charge,  receiving  credit  for 
$1,000,  which  was  subject  to  check,  and  a 
certificate  of  deposit  for  $14,000;  which  speci- 
fied thst  it  wos  "payable  as  per  contract  of 
this  date."  Tbe  testimony  further  shows 
that  Miller  operated  tbe  Bank  of  Sumpter 
until  July  2&,  1904,  when  he  executed  a  deed 
and  a  bill  of  sale  of  all  Ita  property  to  one 
C.  H.  McCuiloch,  In  trust  for  the  creditors, 
and  in  a  few  days  thereafter  this  bank  sus- 
pended payment,  thereby  terminating  Its 
business. 

The  court  certifies  to  th6  following  state- 
ment contained  In  theblll  of  exertions,  to  wit : 
"There  is  no  testimony  which  sbows,  or 
tends  to  show,  tiiat  the  defendant  ever  vio- 
lated any  terms  or  conditIO(»  of  said  con- 
tract in  the  collection  of,  or  in  the  failure  to, 
collect  tbe  assets  of  the  bank,  or  that  he  fail- 
ed or  neglected  to  pay  out  and  disburse  any 
moneys  or  funds  so  collected  according  to  ttae 
terms  of  the  contract,  or  that  he  made  any 
profit  out  of  the  transaction,  or  that  he  used 
a  single  dollar  of  any  of  the  moneys  of  the 
bank,  or  the  proceed  of  any  notes  or  other 
evidences  of  debt  by  him  collected,  or  that 
he  failed  or  neglected  to  account  for  and 
pay  over  any  and  all  money  which  was  turn- 
ed over  to  him  or  which  was  by  him  collect- 
ed according  to  the  terms  and  cmdltions  of 
tiie  contract."  Goss,  appearing  as  a  witness 
for  tbe  state  was  asked :  "Q.  You  may  state 
to  the  jury  whether  or  not  tbe  sale  and  trans- 
action between  you  and  the  defendant  Mil- 
Iw  was  a  cash  sale  or  transaction?"  And  he 
answered:  "It  was.  Q.  And  why  did  you 
accept  It  (referring  to  the  cfaedc)  as  such, 
and  why  did  you  believe  It  to  be  genuine 
at  that  tim^  what  If  any  drcnmstance  led 
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you  to  believe  that?  A.  It  being  attested 
by  lilm  as  cashier,  I  thought  It  better. 
•  •  •  Q.  Now,  Mr.  Goss,  you  may  etnte 
if  you  turned  ov&r  to  the  defendant  Roy 
Miller,  the  property  of  the  bank,  believing 
that  and  relying  upon  the  fact  of  the  $15,000 
check  which  you  testified  to,  being  a  good, 
genuine  and  valid  check?  A.  I  did.  Q.  And 
upon  what  bank  was  It  (referring  to  the 
check)  given?  A.  The  first  National  Bank 
of  Surapter,  Oregon.  Q.  Where  is  the  First 
National  Bank  of  Sumpter,  Oregon,  with 
refereifce  to  the  Bank  of  Sumpter?  A. 
About  two  blocks  distant.  Q.  Did  you  ever 
present  that  chpck  for  payment?  A.  I  de- 
posited it  in  the  Bnnk  of  Sumpter.  Q.  Please 
answer  the  question,  did  you  ever  present 
that  cbecli  for  payment  to  the  First  National 
Bnnk  of  Sumpter?  A.  I  did  not.  Q.  And 
why  didn't  you  do  it?  A.  Because.  It  was 
the  same  as  cash  coming  through  there  and 
was  entirely  unnecessary.  They  didn't  hare 
the  cash  to  pay  It,  If  I  had  called  tor  It 
Q.  Didn't  you  know,  Mr.  Goss,  at  the  time 
you  accepted  tl'at  check  that  you  couldn't 
go  over  to  the  First  National  Bank  of  Sump- 
ter there  and  get  the  mon^y  on  it?  A.  That 
Is  right.  Q.  You  knew  the  money  was  not 
there  with  which  to  cash  the  check?  A.  I 
was  told  It  was  not.  Q.  Who  told  you?  A. 
Mr.  Miller."  The  bill  of  excentlotis  does  not 
purport  to  contain  all  the  evidence,  but  as 
the  court  Instructed  tlie  Jury  that  if  they 
should  find  that  Miller  told  Goss  that  there 
was  not  aufflclent  funds  in  the  First  National 
Bank  of  Sumpter  to  pay  the  ?15.000  check, 
whereupon  the  latter  Insisted  tliat  It  should 
be  certified  by  Miller,  who,  "by  reason  of 
such  in8l:<teDce,"  complied  therewith,  and  Goss 
thereupon  accepted  the  check,  believing  that 
the  attestation  validated  it,  etc..  It  may  be 
taken  as  granted -that  ti  stlmony  to  that  effect 
was  introduced  at  the  trial.  In  the  ordinary 
course  of  business  of  a  bank,  the  certifying  of 
a  check  Imports  that  the  drawee  has  funds 
of  the  drawer  at  the  time,  of  which  a  suffi- 
cient sum  shall  be  retained  to  meet  the  pay- 
ment of  the  paper  on  presentation.  Farmera* 
&  Mechanic.!'  Bnnk  v.  Butchers'  &  Drovers' 
Bank.  28  N.  Y.  425.  The  crrtlfylng  of  a 
clieck  Is  equivalent  to  an  acceptance  of  a  bill 
of  exchange,  payable  on  demand,  whereby 
the  sum  so  specified  Is  Immediately  trans- 
ferred from  the  drawer's  account,  thereby 
making  the  bank  primarily  liable  to  a  bona 
fide  holder  of  the  check  for  value.  Farmers' 
&  Mechanics'  Bank  v.  Butchers'  &  Drovers' 
Bank  (N.'T.)  GO  Am.  Dec.  678;  Meads  v. 
Merchants'  Bank  (X.  T.)  82  Am.  Dec.  331; 
Bickford  v.  First  National  Bank  (111.)  89 
Am.  Dec.  436;  Farmers'  &  Mechanics'  Rnnk 
V.  Butchers'  &  Drovers'  Bank,  14  N.  Y.  623; 
Merchants'  Bank  v.  State  Bank,  10  Wall,  604. 
19  L.  Ed.  1008.  An  agent  of  a  bank  cannot 
bind  It  by  false  representations,  of  which  It 
had  no  actual  knowledge,  when  he  was  act- 
ing for  himself.  National  Bank  t.  Carper 
(Tex.  Civ.  App.)  67  S.  W.  188.   "It  la  ele- 


mentary," says  Mr.  Jusj:lce  Ladd.  in  German 
Savings  Bank  v.  Des  Moines  National  Bank 
(Iowa)  98  N.  W.  006,  "that  an  agent  can- 
not bind  his  principal,  even  in  matters  touch- 
ing his  agency,  where  be  Is  known  to  be  act- 
ing for  himself,  or  to  have  an  adverse  inter- 
est" The  private  participation  of  a  cashier 
In  a  transaction,  which  may  affect  his  prin- 
cipal, la  sufficient  to  put  the  other  party 
upon  Inquiry  as  to  the  extent  of  the  agent's 
authority,  for  a  cashier  has  no  implied  power 
to  dispose  of  the  funds  of  a  bank  lu  payment 
of  his  own  obllsatlons.  Hler  v.  Miller  (Kan. 
Sup.)  75  Pac.  77.  63  L.  R.  A.  952;  Rankin  v. 
Bush  (Sup.)  87  N.  Y.  Supp.  539.  Thus  a 
person  cannot  deal  with  a  cashier  of  a  bank 
as  an  Individual  In  securing  a  draft,  and 
after  it  has  been  delivered  claim  that  its 
issuance  has  become  the  transaction  of  the 
bank.  Campbell  v.  Manufacturers'  National 
Bank,  07  N.  J.  Law,  301.  51  Atl.  497.  91  Am. 
St  Ilep.  433.  So.  too.  where  a  cashier  is- 
sues a  draft  to  himself  and  delivers  It  to  a 
broker,  to  be  used  in  speculating,  the  Inttrr 
is  placed  on  Imiulry  as  to  the  nature  and 
ownership  of  the  fund.  Mendel  v.  Boyd 
(Neb.)  Dl  N.  W.  SCO. 

To  give  validity  to  negotiable  pnner,  so  as 
to  facilitate  its  circulation,  the  rules  of  law 
imposF-  upon  a  bank  primary  Ilaliillty  for 
certified  checks  drawn  upon  it  by  a  deposit- 
or or  a  customer,  because  such  a  transaction 
Is  the  ordinary  mode'  of  doing  buPlnesii. 
Where,  however,  an  agent  of  a  "bank  draws  a 
draft,  payable  to  himself,  or  certifies  a  check 
which  he  Issues  whereby  the  funds  of  the 
bank  are  or  may  he  withdrawn  for  his  bene- 
fit, the  transaction  Is  extraordln*ry,  and  be- 
fore the  bank  can  be  rendered  liable  there- 
on, the  person  receiving  such  draft  or  ohrck 
is  bound  to  make  inquiry  from  oth'^r  ofBoers 
of  the  bank  in  respect  to  the  validity  of  the 
paper.  Goss  was  a  banker,  and  Is  nresumed 
to  know  the  law  and  customs  applicable  to 
the  business  In  which  he  was  engaged,  and, 
this  being  so.  he  could  not  have  depended 
upon  any  primary  liability  of  the  First  Na- 
tional Bank  of  Sumpter  as  giving  validity 
to  the  check  which  he  knew  was  issued  and 
certified  by  Miller,  and  hence  his  reliance 
must  rest  If  at  all.  upon  the  defendant's  rep- 
resentations, express  or  implied,  in  respect 
to  such  paper. 

The  crime  alleged  to  have  been  committed 
by  Miller  couslats  in  bis  drawing  a  person- 
al check  on  the  First  National  Bank  of 
Sumpter  In  favor  of  Goss  for  the  sum  of 
J15.000.  and  certifying  thereto  as  cashier  of 
that  bank,  when  be  did  not  have  the  money 
on  deposit  therein.  Our  statute  prohibiting 
such  transactions  Is.  so  far  as  deemed  In- 
volved herein,  as  follows:  "if  auy  person 
shall  •  •  *  by  any  privy  or  false  token, 
and  with  intent  to  defraud,  obtain  •  •  • 
from  any  other  peraon,  any  money  or  .prop- 
erty whatever.  •  •  •  auch  person,  up- 
on conviction  thereof,  shall  be  punislied,'' 
etc.   B.  &  a  Comp.  1  1812.  An  examhoa- 
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Hon  of  this  section  will  sbow  tiiat  the  phrase 
"any  false  pretense,"  as  denounced  In  the 
Btfltute,  has  been  omitted  from  the  excerpt 
quoted,  because  the  specification  of  the  par- 
ticulars of  the  crime  charged  Is  limited  to 
the  issuance  of  a  check  as  a  privy  tolieiL 
Such  token,  however,  is  of  the  same  class 
and  subject  to  the  same  penalties  as  are  pre- 
Bcribed  for  the  use  of  a  false  pretense  as 
a  means  of  obtaining  the  money  or  personal 
property  of  another,  and  to  all  Intents  and 
purposes  is  a  false  pretense.  In  defining  the 
latter  term,  the  editors  of  the  Encyclopedia 
of  Pleading  and  Practice  <voium©  8,  p.  857), 
say:  "A  false  pretense  Is  a  false  and  fraud- 
ulent representation  or  statement  of  a  past 
or  existing  fact  made  with  knowledge  of  its 
falsity  and  with  the  Intent  to  deceive  and 
defraud,  by  reliance  upon  which  representa- 
tion or  statement  another  is  induced  to  part 
with  money  or  property  of  value,"  An  an- 
alysis of  this  definition  will  show  that  in 
order  to  sustain  the  conviction  herein.  Miller 
must  have  Issued  the  false  privy  token  with 
intent  to  deceive  and  defiraod  Goss,  who, 
relying  upon  the  apparent  validity  of  the 
check,  which  its  issuance  purported,  he  was 
thereby  induced  to  part  with  his  money  and 
property,  ilr,  Wharton,  in  his  work  on 
Criminal  Law  (0th  Ed.,  vol.  2,  t  1183),  in 
commenting  upon  one  of  the  necessary  ele- 
ments of  false  pretenses,  says:  "It  Is  an  es- 
sential ingredient  of  the  offense  that  the 
party  alleged  to  have  been  defrauded  should 
have  believed  the  false  representations  to 
be  true,  for  if  he  knew  them  to  be  false,  he 
cannot  claim  that  he  was  Infiuenced  by 
them."  McClain  In  his  work  on  Criminal 
Law  (section  684),  in  discussing  this  ques- 
tion says:  "It  must  be  shown  both  by  the 
allegations  and  the  proof  that  the  false  pre- 
tense was  relied  upon  by  the  person  part- 
ing with  his  money  or  property  as  the  in- 
ducement thereto."  Further  In  the  same  sec- 
tion this  author  observes:  "And  it  must  ap- 
pear that  the  person  to  whom  the  pretenses 
were  made  believed  them  to  be  true,  other- 
wise he  would  not  be  defrauded  thereby." 
To  the  same  effect  see  12  Am.  &  Eng.  Knc. 
Law  (2d  Ed.)  820;  3  Cur.  Law,  1419;  19  Cyc. 
406;  2  Bishop.  Crlm.  Law  (7th  Ed.)  {  462; 
Clark  &  Marshall,  Crimes  (2d  Ed.)  (  305; 
Underbill,  Crim.  Ev.  §  442. 

The  legal  principle  thus  announced  In 
these  text  books  Is  amply  supported  by  the 
adjudged  cases.  Thus,  In  People  v.  Stetson, 
4  Barb.  (N.  Y.)  151.  it  was  held  to  be  an  In- 
dispensable constituent  of  the  crime  of  false 
pretenses  that  the  party,  alleged  to  have 
t>een  defrauded,  should  have  believed  the 
false  representations  to  be  true,  otherwise 
he  could  not  claim  that  he  was  influenced 
by  them.  In  State  v.  Evers,  49  Mo.  542,  it 
was  ruled  that  a  conviction  for  ol^taluing 
money  by  false  pretenses  could  not  be  up- 
held unless  the  Indictment  charged  that  the 
prosecutor  believed  the  false  pretense  was 
true  and  that,  confiding  In  the  verity  thereof, 


be  parted  with  his  money  or  property.  So. 
too,  in  People  v.  Bough  (Sup.)  1  N.  Y.  Supp. 
298,  it  was  decided  that  a  conviction  of  lar- 
ceny by  false  pretenses  could  not  be  sus- 
tained when  there  was  no  proof  that  any 
reliance  was  placed  upon  the  representations 
made  by  tlie  defendant,  or  that  any  credit 
was  given  to  him  because  of  them.  See,  also. 
State  V.  Bloodsworth,  25  Or.  83,  34  Pae.  1023;  ■ 
and  Hunter  v.  SUte  (Tex  Cr.  App.)  81  S.  W. 
730.  It  win  be  remembered  that  Goss  tes- 
tified that  he  delivered  the  property  of  the 
Bank  of  Sumpter  to  Miller,  relying  upon  the 
check  for  $15,000  as  being  good,  genuine,  and 
valid.  Goss's  statement  In  this  respect  Is 
immediately  disproved  by  his  subsequent 
declaration  under. oath  that  the  check  was 
not  presented  for  payment  because  the  First 
National  Bank  of  Sumpter  did  not  have  the 
money  with  which  to  discharge  It,  if  he  bad 
called  for  it,  and  that  at  the  time  he  ac- 
cepted the  check  he  knew  he  could  not  get 
the  money  on  It,  for  Miller  told  him  so.  Re- 
liance by  a  person  upon  the  representations 
of  another  implies  a  belief  In  the  accuracy  of 
the  declarations  that  Inspired  the  confidence 
reposed.  In  the  absence  of  faith  in  the  truth 
of  the  statements  thus  made,  a  dependence 
thereon  is  an  imposaibillty.  It  is  absurd  to 
say  that  Goss  relied  upon  the  validity  of 
the  check  when  he  was  told  by  Miller  that 
there  was  no  money  In  the  bfuik  on  which 
It  was  drawn  to  meet  the  payment  thereof. 
The  testimony  of  Goss  having  disclosed  thts- 
nncoutradlcted  fact,  the  question  to  be  con- 
sidered is,  what  duty  devolved  upon  the 
court  when  Its  attention  was  called  to  the 
defect  In  the  proof? 

In  Commonwealth  v.  Davidson,  1  Cush. 
(Mass.)  33,  the  defendant  being  tried  for  ob- 
taining property  by  false  pretenses,  the 
ptoot  showed  that  he  gave  a  false  name,  and 
the  prosecuting  witness  having  testified  that 
this  misrepresentation  had  no  influence  In 
inducing  him  to  part  with  bis  goods,  It  was 
held  that  the  trial  court,  upon  such  showing, 
should  have  instructed  the  Jury  that  the 
misr^resentatlon  was  not  established  as  an 
inducing  motive  to  the  obtaining  of  the  goods 
by  the  defendant  In  State  v.  Crane,  54  Kan. 
261,  38  Pac.  270,  It  appeared  upon  appeal 
that,  as  the  prosecuting  witness  had  testified 
that  he  could  not  say  he  relied  upon  the  de- 
fendant's false  statement  as  an  Inducemeut 
to  execute  a  promlssorynote,  Itwasruled  that 
the  evidence  was  Insufllcient  to  sustain  the 
conviction.  In  Thorpe  v.  State,  40  Tex.  Cr. 
B.  346,  50  S.  W.  383,  the  plaintiff  in  error 
■was  convicted  of  the  crime  of  obtaining 
money  by  false  pretenses,  and  appealed. 
The  testimony  of  the  prosecuting  witness 
showed  that  Thorpe  was  Indebted  to  him  In 
the  sum  of  $5,  aud  that  desiring  to  secure 
another  loan  of  an  equal  sum,  he  offered  to 
give  a  check  upon  a  specified  bank  for  $10. 
The  person  from  whom  the  loan  was  thus 
sought  replied  that  he  did  not  believe  the  ap- 
plicant had  any  money  in  the  bank  men- 
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tioned,  but  tLat  he  would  give  $5  to  catch 
him,  find  If  such  statement  was  false,  he 
would  prosecute  him,  whereupon  he  gave  the 
sum  desired,  receiving  the  check  promised. 
The  teller  of  the  bank  on  which  the  checli 
was  drawn  testified  that  Thorpe  never  had 
any  money  on  deposit  therein.  The  court,  in 
reversing  the  Judgment,  referring  to  the  tes- 
timony given,  says:  "If  the  prosecuting  wit- 
ness had  relied  upon  the  statements  of  ap- 
pellant that  he  had  money  in  the  bank,  we 
cannot  see  why  he  should  have  made  the 
threat  against  appellant  Indicated  by  the  ev- 
idence; and  when  he  expressly  states  that  he 
did  not  believe  appellant,  and  did  not  believe 
that  appellant  had  the  money,  surely  this  state- 
ment precludes  the  idea  that  the  prosecuting 
witness. was  induced  to  part  with  his  money 
by  the  false  representations  of  the  appellant 
The  indictment  must  allege.  In  every  case 
of  swindling,  and  the  evidence  must  show, 
that  the  Injured  party  was  Induced  to  part 
with  his  propeity  by  means  6f  the  'false 
pretenses;  otherwise.  It  is  not  swlndhng. 
We  do  not  think  the  evidence  supports  the 
conviction."  In  Rcgina  v.  Mills,  Dearsly  & 
Bell's  Crown  Cases,  205,  the  defendant  was 
convicted  for  obtaining  money  by  false  pre- 
tenses. In  representing  that  be  had  cut  63 
fans  of  chaff  when  he  had  cat  only  45  fans. 
The  evidence  showed  that  he  was  employed 
to  cut  chaff  at  2d  per  fan,  and  that  based 
on  The  alleged  false  pretense  he  de- 
iiitmded  lOs  (id.  The  prosecuting  witness 
had  previously  seen  hira  remove  18  fans 
from  an  adjoining  place  and  add  them  to  the 
heap  which  he  pretended  to  have  cut,  but, 
notwithstanding  such  knowledege,  he  paid 
the  defendant  the  sum  demanded.  It  was 
held  that  on  the  testimony  given,  the  con- 
viction was  wrong,  as  the  money  was  not 
obtained  by  the  false  pretense.  In  People 
v.  Baker,  9G  N.  Y.  340,  a  like  conclusion  was 
reached  upon  similar  evidence,  and  In  de- 
ciding the  case,  Mr.  Justice  Earl,  speaking 
for  the  court,  says:  "We  do  not  sit  here  to 
square  the  conduct  of  the  defendant  by  any 
code  of  morality,  or  any  standard  of  Integ- 
rity. The  sole  question  Is  whether  the  proof 
was  sufficient  to  show  that  he  had  commit- 
ted tlie  crime  with  which  he  stood  charged, 
and  we  are  of  the  opinion  that  It  utterly 
failed."  . 

Applying  the  rule  thus  announced  to  the 
case  at  bar,  the  testimony  conclusively 
shows  that  Goss  was  correctly  Informed  re- 
specting all  the  facta  relating  to  the  trans- 
action In  question,  and,  as  a  conclusion  of 
law  liased  thereon,  we  are  satisfied  that  he 
did  not  I'ely  on  any  false  representation 
made  by  Kliller.  In  criminal  actions  for 
false  pi-etenses  it  must  appear  from  the  testi- 
mony given  at  the  trial  that  the  party  char- 
ged intended  to  defraud  the  person  from 
whom  the  money  or  property  was  wrongful- 
ly obtained.  The  fraud  in  such  cases  de- 
pends upon  the  deceptlou  practiced  by  the 


defendant  or  his  agent  In  the  case  at  bar, 
Miller  having  told  Goss  that  there  was  no 
money  in  the  First  National  Bank  of  Sump- 
ter  with  which  to  pay  the  check,  there  was 
no  deceit,  and  hence  there  was  no  intent  on 
Miller's  part  to  defraud  Goss, 

There  having  been  an  entire  absence  of 
testimony  necessary  to  prove  a  material 
averment  of  the  indictment,  the  court  should 
have  Insti'ucted  the  jury  to  acquit  the  defend- 
ant; but  having  failed  to  do  so,  the  Judgment 
is  reversed,  and  the  cause  remanded  for  such 
proceedings  as  may  be  necessary,  not  in- 
consistent with  this  opinion. 


(36  Colo.  401} 

WHITNEY  et  al.  v.  HANINQTON  et  al.  " 
(Supreme  Court  of  Colorado.   March  5,  1900.) 

1.  WiLM— Pbobatb — Pbocess—Affidavit  fob 

PuaUCATION. 

Wills  Act  1903,  §  25,  provides  that  if,  on  an 
application  for  prolrate,  it  shall  appear  that 
any  heir  of  tlie  testator  resides  or  lias  gone  "oat 
of  this  state"  or  that  any  such  heir  on  diligent 
inquiry  cannot  be  found,  the  judge  of  the  county 
court  shall  cause  notice  to  him  to  be  published 
in  a  newspaper.  Held,  that  an  affidavit  for 
publication  onder  such  section,  allegii^  that 
certain  heirs  of  the  deceased  could  not,  after 
due  diligence  and  inquiry,  be  found  "in  this 
state,"  was  sufficient,  though  it  also  stated  ou 
informatlfHi  and  beliet  that  they  resided  in 
California,  wtiich  statement  was  sorplosage. 

2,  Saue-^tation— FBEVIOU8  Issuance  and 
Return. 

Wills  Act  1903,  I  24,  provides  that  on  the 
production  of  any  last  will  for  probate  the  court 
sliall  ascertain  the  names  and  places  of  resi- 
dence of  the  heirs,  etc.,  and  thereupon  a  dtation 
shall  issue  requiring  ttiem  to  attend  the  probate 
of  the  will,  and  section  25  declares  that  if  any 
heir  resides  or  hath  gone  out  of  the  state,  or  on 
diligent  inauiry  cannot  l>e  found,  puhlication 
may  l>e  made.  Held,  that  the  previous  issuance 
and  return  of  citation  not  found  is  not  a  pre- 
requisite to  an  order  for  publication  under  such 
sections. 

8.  Save— Sbfabatk  Instbuuentb. 

A  will  may  consist  of  separate  instruments 

executed  at  different  times,  each  purporting  to 
be  the  last  will  of  the  decedent,  provided  they 
are  not  inconsistent  and  disclose  an  intent  that 
they  should  both  stand  together  as  the  testa- 
tor^s  will. 

[Ed.  Note. — For  cases  In  point,  see  voL  49, 
Cent  Dig.  Wills,  8S  232,  233.] 

4.  Same— Revocation. 

Testator  devised  his  estate  to  trustees  to 
hold  for  a  time  in  trust  for  tiie  legatee,  with 
provisions  for  a  succession,  remainder  to  otliers 
in  the  event  of  the  death  of  such  legatee,  and 
thereafter  executed  another  -will  by  which  he 
gave  to  the  same  legatee  all  his  "earthly  posses- 
sions according  to  the  conditions  of  a  will  now 
in  existence."  The  former  will  was  found  in  the 
hands  of  one  of  the  executors,  and  no  other  will 
except  the  last  was  found.  Held,  that  the  second 
:vill  did  not  operate  as  a  revocation  of  the  for- 
mer one,  but  that  the  two  were  properly  admitted 
to  probate  as  a  single  will. 

[Ed.  Note. — For  oases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  §§  232.  233,  456.] 

5.  Same— Test ATOE's  Intention— Evidence. 

On  an  issue  concerning  testator's  inteotioa 
to  revoke  a  prior  will  by  the  execution  of  a  sub- 
sctiuent  .one,  parol  evidence  concerning  a  con- 
versation that  took  place  at  the  time  the  sec- 
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ond  win  was  executed  witli  reference  to  the 
fonner  will  was  admissible 

lEd.  Note. — For  cases  Id  polnl^  see  vol.  49, 
Cent  Dig.  Wills,  K  674.  686.] 

Ai^eal  from  Goanty  Court,  City  and  Coun- 
ty of  Denver;  Ben  B.  Lindsey,  Judge. 

Petition  by  Henry  Hanlngton  for  tbe  pro- 
bate of  the  will  of  James  W.  Weatlake,  de- 
ceased, to  wblch  Carrie  Westlake  Wbltuey 
and  others  filed  objections.  From  an  order 
admitting  two  certain  Instruments  to  probate 
a-*  the  will  of  said  testator,  objectors  appeal. 
Affirmed. 

Yeaman  &  Gove  and  Henry  B.  Babb,  for 
appellants.  William  L.  Dayton,  Wilbur  F. 
Denions,  and  Cass  E.  Herrlngton,  for  appel- 
lees. 

BAILEY,  J.  On  S^ember  S,  1903.  an  In- 
strument appearli^  to  tw  tbe  last  will  and 
testamoit  of  James  W.  Westlake,  deceased, 
was  offered  Id  the  county  court  of  the  city 
and  countj-  of  Denver  for  probate.  This  in- 
strument purports  to  give,  devise,  and  be- 
queoth  unto  I^dia  Moudy,  Henry  Hanlngton, 
Jr..  and  to  Julius  Rodman,  and  to  the  sur- 
vivors of  them,  tbe  entire  estate  of  which 
decedent  should  die  seised  and  possessed,  "In 
truKt,  nevertheless,  for  Hel«i  Celestlne  West- 
lake,  a  girl  now  In  her  ninth  year  of  age, 
and  now  living  with  me  and  who  was  raised 
by  myself  and  my  wife.  Nellie  Westlake,  late- 
ly deceflsed,  until  said  Helen  Celestlne  West- 
lake  shall  attain  the  Age  of  thirty  years,  at 
which  time  all  of  said  property  and  the  in- 
come thereof  wblch  shall  then  r^aln  on 
band  shall  by  said  trustees,  their  survivors 
and  tbe  survivor  of  them,  be  turned  over 
and  delivered  and  conv^ed  to  said  Helen  Cel- 
OHtine Westlake."  Thereareappropriate provi- 
sions for  the  settlement  and  distribution  of 
the  estate  In  the  event  of  tbe  deatb  of  Helen 
Celestlne  Westlake  before  reaching  the  age  of 
30  years.  This  document  was  executed  on  the 
ISthdayof  April.  189S.  On  September  5, 1903, 
the  petition  of  Henry  Hanlngton  was  filed  In 
the  county  court;  said  petition  calling  atten- 
tion to  tbe  death  of  decedent,  the  leaving  of 
this  Inst  will  and  testament,  and  othftr  es- 
sential matters,  and  praying  that  the  will 
might  be  admitted  to  probate.  On  the  same 
date  tbe  court  entered  an  order  reciting  tbe 
presentation  to  the  court  of  tbe  document  and 
ordering  the  Issuance  of  citations  to  the  leg- 
atee and  heirs  at  law. 

On  September  16,  1903.  tbe  follbwing  doc- 
ument wns  offered  for  probate:  "In  the 
name  of  God,  Amen !  I,  James  W.  Westlake, 
being  of  sound  mind  and  memory,  but  know- 
ing tiie  uncertainty  of  human  life,  do  now 
make  and'publish  this  my  last  will  and  tes- 
tament, that  Is  to  say:  That  I  do  hereby 
give  and  t>egueatb  to  my  daughter  Celentlne 
Helen  Westlake,  all  my  earthly  possessions 
according  to  condition  of  a  will  now  in  ex- 
istence, and  unless  otherwise  bcquentbed 
later.  Jnmes  W.  Westlake.  [Seal.]"  Diited 
tbe  30th  day  of  October,  A.  D.  1^,  and  prop- 


erly witnessed.  On  the  same  day  a  supple- 
mental petition  was  filed,  with  a  copy  of 
this  last  Instrument  attached,  reciting  the 
finding  of  this  instrument  after  tbe  filing 
of  the  original  petition,  and  praying  that  the 
two  Instruments  might  be  admitted  to  pro- 
bate together  as  constituting  the  last  will 
and  testament  of  said  deceased.  Hanlngton 
also  filed  a  statement  under  oath,  wherein  it 
is  recited,  after  mentioning  the  issuance  of 
the  citation  hereinbefore  mentioned,  "that  of 
tbe  parties  to  whom  such  citation  was  la- 
sued,  Carrie  Whitney,  the  sister  of  the  de- 
fendant, '  resides  in  the  city  of  Kansas  City, 
in  tbe  state  of  Missouri,  and  cannot  be 
found  In  the  state  of  Colorado;  that  Gladys 
Talmage  and  Benjamin  Talmage,  minor  heirs 
at  law  of  said  deceased,  cannot,  after  due 
diligence  and  inquiry,  be  found  in  this  state, 
and  petitioner  is  informed  and  believes,  and 
BO  states  the  fact  to  be,  that  said  minors  re- 
side at  present  in  the  state  of  California," 
and  praying  that  an  order  be  entered  au- 
thorizing the  citation  of  these  parties  by  pub- 
lication. In  accordance  with  section  2.'5,  c.  181. 
of  the  Act  of  1903.  On  the  same  day  an  or- 
der authorizing  tbe  publication  as  prayed  for 
In  the  petition  was  made. 

On  October  8th  William  L.  Dayton  was  ap- 
pointed guardian  ad  litem  of  Gladys  and 
Benjamin  Talmage,  Henry  B.  Babb  as  guard- 
ian ad  litem  for  Helen  Celestlne  Weatlake.  and 
citations  wbre  issued  to  said  guardians  ad  II  tern 
and  duly  served.  On  October  9th.  aflldavit 
of  publication  was  made.  On  February  1, 
1904,  Carrie  W.  Whitney  and  Harry  Weat- 
lake filed  their  caveat  and  objections  to  the 
probate  of  tbe  will,  alleging,  among  other 
things,  that  tbe  court  did  not  have  jurisdic- 
tion of  the  minor  heirs;  that  the  will  first 
presented  was  revoked  by  the,  one  last  pre- 
sented, and  that  the  last  will  was  so  incom- 
plete, indefinite,  and  uncertain  that  "it  Is 
not  possible  to  ascertain  the  Intention  of  the 
deceased  therefrom."  February  1,  1004. 
Gladys  Talmage  and  Benjamin  Talmage,  by 
their  guardian  ad  litem  filed  a  caveat  and 
objections  practically  identical  with  those 
filed  by  Carrie  Whitn^  and  Harry  Westlake. 
These  objections  were  traversed.  On  the 
ITtb  of  March  an  tfrder  was  entered  finding 
that  the  publication  of  notice  had  been  made 
and  that  the  several  parties  bad  been  duly 
summoned  according  to  law.  On  April  12. 
1004,  the  county  court  made  a  decree  admit- 
ting tb  probate  the  two  Instruments  as  to- 
gether constituting  the  last  will  and  testa- 
ment of  James  W.  Westlake,  and  appointing 
tbe  trustees  named  in  tbe  first  Instrument  as 
executors.  The  matto^  was  brought  here  up- 
on  appeal  by  the  heirs  at  law. 

The  first  alle^  errors  discussed  by  ap- 
pellants are  to  the  effect  that  the  court  did 
not  have  jurisdiction  of  the  minor  heirs, 
for  the  reason  that  sections  24  and  25  of 
the  Wills  Act  of  1003  was  not  complied  with. 
Sections  24  and  25  provide: 
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"Sec.  24.  Upon  the  prodncrtloii  of  any  lost 
will  for  probate,  the  court  shall  ascertain 
from  tbe  win  and  from  such  other  satisfac- 
tory evidence  as  may  be  produced,  the  names 
and  places  of  residence  of  the  *  *  * 
heirs  at  law  of  the  testator,  and  who  of  such 
heirs  at  law,  *  *  *  if  any,  are  minors, 
and  the  names  and  places  of  residence  of  the 
guardians  of  such  minors,  if  any  there  be; 
and  thereupon  a  . citation  shall  Issue  to  such 

*  *  *  heirs  at  law,  or  In  the  case  of  any 
minor,  to  such  minor  and  to  bis  or  her  goard- 
Ian.  •  •  •  requiring  them  and  each  of 
them  to  attend  the  probate  of  sncb  'Wlll  be- 
fore the  court. 

"Sec.  25.  tf  It  shall  appear  that  any  auch 

*  *  *  heir  at  law  of  such  testator  resides 
or  hath  gone  out  of  this  state,  or  that  any 
such  *  *  •  heir  at  law,  upon  diligent  In- 
quiry, cannot  be  found,  the  Judge  of  the  coun- 
ty court  shall  cause  to  be  published  •  *  • 
In  some  newspaper  •  •  •  a  notice  ad- 
dressed to  such  nonresident,  •  •  •  set- 
ting forth  the  presentation  of  such  will  for 
probate,  *  •  *  and  requiring  such  heirs 
at  law  to  attend  the  probate  of  such  wllL" 

The  contention  of  appellants  seems  to  be 
that  the  order  for  publication  could  not  be 
made  until  after  the  Issuance  and  return  of 
the  citation,  and  that,  no  citation  was  Issued 
and  returned  until  October  8th;  the  order 
for  publication  having  been  made  September 
16th.  It  Is  also  asserted  that  the  affidavit 
of  the  nonresidence  of  tbe  minor  heirs  is 
defective,  because  It  Is  stated  upon  Informa- 
tion and  belief  that  they  resided  In  Cali- 
fornia. The  words  of  the  statute  are:  "If 
It  shall  appear  that  any  such  •  •  •  heir 
at  law  *  •  •  resides  or  hath  gone  out 
of  this  state  •  •  •  or  ♦  •  •  upon 
diligent  Inquiry  cannot  be  found,"  then  pub- 
lication may  be  made.  The  affidavit  Is  suf- 
ficient It  alleges  that  the  minor  heirs  can- 
not, after  due  diligence  and  inquiry,  be  found 
In  this  state.  That  is  all  that  is  required. 
Tbe  allegation,  made  upon  Information  and 
belief,  that  they  resided  In  the  state  of  Cali- 
fornia, is  unnecessary  to  give  the  court  Juris- 
diction to  issue  the  order  of  publication.  A 
careful  scrutiny  of  the  two  sections  wlll 
demonstrate  that  the  order  for  publication 
Is  In  no  way  dependent  upon  the  previous 
Issuance  and  return  of  the  citation.  When 
It  Is  shown  to  the  court  at  any  stage  of  the 
proceedings  that  either  of  the  heirs  at  law, 
"upon  diligent  Inquiry,  cannot  be  found,"  the 
court  has  the  power  to  Issue  tbe  order  of 
publication.  Consequently,  we  find  that  there 
was  no  error  In  this  respect 

Having  thus  disposed  of  the  question  of 
jurisdiction,  the  next  one  presented  is  as 
to  whether  or  not  two  instruments,  each  pur- 
portli^  to  be  the  last  will  of  a  decedent  may 
be  admitted  to  probate  as  forming  together 
one  last  will  and  testament  While  It  Is 
generally  conceded  by  the  authorities  that 
under  certain  circumstances  this  may  be 
don^  thcve  1>  much  nice  dlatinctlon  in  the 


reported  caaes,  and  In  the  reasoning  of  law 
writers  as  to  what  peculiar  conditions  and 
clrcnmstances  mnst  exist  in  order  that  tbe 
two  Instruments  may  be  admitted. 

It  is  unnecessary  In  this  case  to  analyze  the 
various  authorities  for  the  purpose  of  deter- 
mining the  great  variety  of  circnmstoncei 
under  which  two  such  Instruments  have  been 
admitted  to  probate.  The  rule,  as  announced 
in  Williams  on  Executors  (7th  Am.  Ed.)  212, 
appears  to  be  the  consensus  of  opinion  upon 
this  subject:  "The  mere  fact  of  making  a 
subsequent  testamentary  paper  does  not  work 
a  total  revocation  of  a  prior  one,  unless  the 
latter  expressly  or  in  effect  rev<^e  the  former, 
or  tbe  two  be  Incapable  of  standing  togethw ; 
for  though  it  be  a  maxim,  as  Swinburne  says, 
that  "no  man  can  die  with  two  testaments,' 
yet  any  number  of  Instruments,  whatever  be 
their  relative  dates,  or  in  whatever  forai  tbey 
may  be  (so  as  they  be  all  clearly  testamen- 
tary), may  be  admitted  to  probate  as  together 
containing  the  last  will  of  the  deceased.  And 
if  a  subsequent  testamentary  paper,  whether 
in  form  a  will  or  a  codicil,  be  partially  in- 
consistent with  one  of  an  earlier  date,  then 
such  later  instrument  will  revoke  tbe  former 
as  to  those  parts  only  where  they  are  incon- 
sistent" See,  also,  the  authorities  cited  Id 
notes  **o^*  and  'V'  at  page  212  of  the  wdA 
xlted. 

We  now  come  to  the  determination  of  the 
question  as  to  whether  or  not  the  court  erred 
in  admitting  to  probate  these  two  particular 
Instruments  together  as  constituting  the  last 
will  and  testament  of  decedent  In  this  con- 
nection we  may  say  that  while  It  is  not  tbe 
policy  of  the  courts  to  strain  to  admit  wills 
to  probate,  neither  Is  It  the  policy  of  the 
courts  to  strain  in  order  to  refuse  the  probate 
of  a  will.  If  the  testator  has  testamentary 
capacity,  and  tbe  mind  is  free  from  improper 
Influences,  and  the  will  Is  Intelligible,  It 
should  be  admitted  to  probate.  Every  effort 
Is  to  be  made  to  execute  the  Intention  of  the 
testator,  and  captious  or  specious  reasoning 
shall  not  be  Indulged  in  for  the  purpose  of 
creating  a  doubt  where  none  exists,  or  ren- 
dering that  unintelligible  which  is  Intelligible, 
Otherwise,  thestatuteofwlilsbecomes  a  mock- 
ery, and  the  learning  expended  upon  It  be- 
comes as  salt  which  has  lost  its  M.vor,^&t  only 
for  tbe  rubbish  heap. 

The  last  will  provides:  "I  do  hereby  give 
and  bequeath  to  my  daughter  Ceiestlne  Helen 
Westlake  all  my  earthly  possessions,  accord- 
ing to  tbe  condition  of  a  will  now  In  exist- 
ence." This  clearly  refers  to  some  other  wlll 
which  Is  not  to  be  construed  as  being  revoked, 
but  tbe  provisions  of  which  are  to  be  con- 
sidered In  determining  the  character  of  the 
estate  which  the  testator  desires  to  vest  in 
the  legatee.  In  order  to  determine  the  char- 
acter of  such  estate,  It  Is  necessary  to  find 
"a  wlll  now  In  existence"  which  makes  pro- 
vision as  to  the  character  of  such  estate.  The 
earlier  will  which  was  admitted  to  probate 
Is  found  in  the  hands  of  one  of  the  ezecator^ 
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and  It  makes  foil  and  complete  prorlslon 
for  the  manner  In  wbich  this  estate  Is  Anally 
to  become  vested  In  the  legatee.  No  other 
wIH  is  found.  No  otbw  will  Is  proTen  or  at- 
tempted to  be  proven  as  having  been  In  ex- 
istence at  the  time  of  the  making  of  this  will. 
Therefore,  we  are  driven  to  the  conclusion 
that  the  will  which  was  found  Is  the  one  re- 
ferred to  by  the  testator.  Maddock  t.  Allen, 
Deane  &  Swabey,  332;  1  Redfleld  on  Wills, 
2G2.  The  two  are  to  be  taken  together  as 
forming  one  will,  unless  the  circumstances 
imder  which  the  last  will  was  made  prohibit 
Bnrb  a  condltlwo.  or  the  conditions  of  the  two 
wills  are  so  repuguant  and  Inconsistent  tbat 
they  may  not  stand  together.  In  this  con- 
nerdon  we  will  say  that  the  court  erred  In 
striking  out  the  testimony  concerning  the 
conversation  tbat  took  place  at  the  time  of 
the  execution  of  th^  last  will,  and  the  testi- 
mony of  witness  Hiinlngton.  The  conversa- 
tion was  a  part  of  the  subject-matter,  and 
was  adinifslhle  for  the  purpose  of  determin- 
ing tlie  Intention  of  the  testator  In  relation  to 
tlie  will  which  was  then  In  existence  and  of 
the  facts  and  circumstances  attending  the 
execution  of  the  wills.  1  Underbill  on 
WlllR.  30. 

This  laRt  win  is  spoken  of  as  a  "Masonic" 
will.  Wlint  is  meant  by  tlint  term  is  not 
shown,  but  It  was  apparent  that  the  making 
of  the  win  was  In  some  way  connected  with 
the  rite^  and  ceremonies  of  the  Jlasonic  Order, 
and  In  this  connection  the  witnesses  testified 
that  they  were  joking  the  testntor  about  the 
length  of  time  It  took  to  write  the  will,  to 
which  he  replied  that  he  had  made  a  former 
will  and  he  desired  this  to  agree  with  It. 

This  brings  us  to  the  considerntlon  of  the 
prop'>«'itIon,  po  eamctly  contended  for  by 
appellants,  that  the  later  will  revoked  the 
former.  The  conversation  referred  to  and 
the  terms  of  the  will  itself  clearly  n^ntlve 
Bwh  nn  Intention.  Tlie  terms  of  the  two 
wills  are  not  Inconsistent  The  first  derinea 
the  eptnte  to  trustees  to  hold  for  a  time  In 
tmrt  for  the  leeatee.  with  provisions  for  suc- 
ceflfion  and  remainder  In  the  event  of  the 
death  of  the  legatee.  The  second  will  devifes 
the  wime  property  to  the  same  party  as  the 
,one  named  as  heneflciary  In  the  former  will, 
but  the  estate  deviled  Is  not  nn  absolute  one 
In  fee  simple,  but  Is  qualified :  the  qunllflea- 
tlon  being  that  she  takes  It  according  to 
the  condition  of  a  previous  will.  So,  Instead 
of  being  inconsistent  the  previous  will  is 
a  necessary  adjunct  to  the  later  one,  for 
the  purpose  of  determining  the  character  of 
the  estate  to  be  vested  In  the  legatee  and 
the  condition  upon  which  It  would  have  be- 
come absolute.  In  the  case  of  Neweomb  v. 
Webster,  113  N.  Y.  196,  21  N.  E.  77,  after 
stating  that  It  was  a  well-settled  rule  that 
a  will  and  a  codicil  are  to  be  construed  to- 
gether; that  the  codicil  la  no  revocation  of 
the  will  further  than  is  so  expressed,  but 
If  it  is  found  to  contain  repugnant  bequests, 
one  or  the  other  must  fall,  it  Is  then  said: 


"The  same  prlndple  applies  with  greater 
force  where  there  are  two  distinct  Instm- 
mmts  relating  to  the  same  subject-matter. 
In  such  a  case  an  inconsistent  devise  or  be* 
quest  in  the  second  or  last  Instrument  Is  a 
complete  revocation  of  the  former.  But  if 
part  Is  inconsistent  and  part  Is  consistent  the 
Qrst  will  is  deemed  to  be  revoked  only  to 
the  extent  of  the  discordant  dlsi>osltion8,  and 
80  far  as  may  be  necessary  to-  give  effect  to 
the  one  last  made."  Citing  Nelson  v.  Mc- 
Giffert  3  Barb.  Ch.  (N.  Y.)  158.  49  Am.  Dec. 
170.  It  Is  not  the  province  of  the  court  in 
this  proceedlnjg  to'  construe  the  two  Instru- 
ments except  so  far  as  may  be  necessary  to 
determine  whether  or  not  the  court  erred 
in  admitting  them  to  probate,  and  for  this 
purpose  we  may  examine  them  to  determine 
whether  or  not  they  are  so  repugnant  and  In- 
consistent OS  to  prevent  their  probation.  No 
such  inconsistency  exists.  It  is  therefore  ap- 
parent that  the  court  had  Jurisdiction ;  that 
the  will  of  1898  was  the  one  mentioned  In 
the  win  of  1899;^that  the  will  of  1SD9  does 
not  revoke,  but  on  the  contrary  ratified  and 
reaffirms,  the  will  of  1S)8;  that  the  two  are 
not  so  inconslf^ent  or  repugnant  as  to  pro- 
hibit their  standing  together;  It  necessarily 
follows  that  the  court  committed  no  error 
In  admitting  them  to  probate,  and  that  a 
discussion  of  the  other  matters  referred  to 
In  appellant's  brief  will  rerve  no  upeful  pur- 
pose. The  judgment  is  therefore  affirmed. 
'Affirmed. 

GABBERT,  0.  J.,  and  OODDABD,  3.,  con- 
cur. 


(86  Colo.  18) 
ADAH3  T.  SLATTERT  et  al. 
(Supreme  Court  of  Colorado.  March  5,  1006.) 

1.  Descent  and  DisniBtTTion— Desokut  of 
Re>t.  Estate. 

The  real  pronerty  of  an  Intratate  descends 
dirrctly  to  his  heirs,  subject  to  the  payment  of 

hlR  debts. 

[Ed.  Note. — For  cases  In  point,  see  vol.  16, 
Opnt.  Die.  Descent  and  Distribution,  U  243* 
251.  457.T 

2.  ADMTNTSTRATOTts— Real  Estatb— Tntebest. 

The  adminiBtrator  of  a  dpceawd  person  has 
no  title  or  interest  in  bis  real  ratatp,  except  the 
rents  tht^reof,  unirss  it  heoomes  necessary  to 
have  recourse  to  the  realty  to  pay  decedent's 
debts. 

[Ed.  Note. — ^For  eases  In  point  see  vol.  22. 
Crnt.  Dig.  Executors  and  Administrators,  ft 

533-1 

3.  Descent  and  Distkibctton  —  Injubt  to 
Lan!>— Cau.<>e  op  Action  for  Trespass. 

A  cause  of  action  for  trespass  or  Injury  to 
land  occurring  after  the  death  of  the  former  own- 
er docs  not  pass  to  his  executor  or  administra- 
tor, but  to  the  heir  or  devisee. 

4.  Waste— Injunction— Possession. 

Where  complainant  In  a  suit  to  restrain 
waste  is  not  in  posBef^sioo,  be  must  establish  a 
valid  and  subsisting  title  to  the  premises  in  faim* 
self. 

lEd.  Note. — For  casps  in  point,  see  vol.  48; 
Cent  Dig.  Waste,  »  14,  21-23.] 
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5.  ADMrwisTRATOHs  —  RroHTg  or  Action  — 
Wabtb. 

Ad  admiainstrator,  hnviiiR  no  estate  in  the 
premises  except  the  right  to  lease  the  aame,  can- 
not maintain  an  action  for  waste. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  |  535.] 

6.  Same— Injunction— Notice. 

Where  petitioner  had  acquired  title  to  cer- 
tain real  estate  previously  owned  by  a  deceased 
person  subject  only  to  the  widow's  life  estate, 
he  was  not  entitled  to  a  summary  order  restrain- 
ing a  tenant  in  possession  from  committing  waste 
in  proceedings  for  the  administration  of  de- 
cedent's estate,  but  could  only  obtain. such  re- 
lief in  an  original  action  OD  notice  or  on  a  show- 
ing and  on  the  filing  of  ft  bond  for  preliminary 
injunction. 

Error  to  Cheyenne  County  Court;  JosepL 
Bobiniion,  Judge. 

Petition  by  George  B.  Slattery  and  others 
for  an  injunctton  against  W.  J.  Adams,  filed 
In  a  proceeding  for  the  settlement  of  the  es- 
tate of  Orlando  J.  Greer.  From  an  order 
denying  a  motion  to  set  aside  the  Injunction 
granted,  Adams  brings  error.  Reversed. 

Fred  A.  Williams,  for*  plaintiff  In  error. 
Thomas  Ward,  tor  defendants  In  error. 

BAILEY,  J.  Sarah  3f.  Greer  was  th$ 
adminlBtratriz  of  the  estate  of  Orlando  J. 
Greer,  deceased.  The  petition  of  defendant 
In  error  In  this  case  Is  as  follows:  "In  the 
Matter  of  the  Estate  of  Orlando  J.  Greer, 
deceased.  Petition.  Comes  now  George  B. 
Slattery  and  respectfully  shows  to  the  court : 
That  he  holds  and  owns  by  proper  convey- 
ance, all  the  Interest  of  the  heirs  at  law  of 
Orlando  J.  Greer,  deceased,  in  and  to  the 
real  estate  belonging  to  said  estate,  to  wit, 
the  S.  %  of  the  N.  B.  ^  and  the  E.  %  of  the 
N.  W.  ^  of  section  20,  township  14  south,  of 
range  50  west,  in  Cheyenne  county,  Colorado, 
subject  to  the  life  .estate  of  Sarah  M.  Greer, 
widow,  upon  which  life  estate  your  peti- 
tioner has  an  option  of  purchase  which  will 
be  consummated  within  a  few  weeks  of  this 
date,  whereby  the  entire  title  to  said  ]nud 
will  be  vested  In  fee  simple  in  your  petitioner. 
That  W.  J.  Adams  Is  now  residing  on  said 
lands,  and  that  your  petitioner  Is  Informed 
aud  verily  believes,  and  so  states  upon  In- 
formation and  belief,  that  said  Adams  hns 
made  arrangements  and  Is  about  to  and  will 
remove  from  said  lands  said  fixtures  and  Im- 
provements  thereon,  to  wit,  buildings,  houses, 
bams,  corrals,  fences,  and  other  improve- 
ments and  fixtures  In.  upon,  and  Inclosing  said 
lands,  to  the  great  injury  to  your  petitionee 
and  damage  to  said  land  and  to  said  estate, 
and  that  unless  said  Adams  is  restrained  by 
this  court  from  so  removing  said  fixtures  and 
other  improvements  from  said  land  be  will 
remove  or  destroy  the  same  to  the  great 
and  irreparable  Injury  of  said  estate  and 
your  petitioner.  Wherefore  your  petitioner 
resi>ectfully  asks  the  order  of  this  court, 
directed  to  said  W.  J.  Adams,  commanding 
blm  not  to  remove,  destroy,  or  otherwise  dis- 
pose of  any  of  the  Improvements  or  fixtures 


upon  said  land  of  any  kind  or  nature  what- 
soever.  Geoi^  B.  Slattery." 

This  petition  was  filed  on  the  Ist  day  of  No- 
vember, 1902,  In  the  office  of  the  clcrii  of  -  the 
county  court  of  Cheyenne  county.  On  the 
same  date,  the  court  issued  the  following  or- 
der: "In  the  Matter  of  the  Estate  of  Or- 
lando J.  Greer,  Deceased.  Order  of  Court 
Now,  at  this  1st  day  of  November,  coming  np 
for  determination  the  petition  of  George  B. 
Slattery,  and  the  court,  being  fully  advised  In 
the  premises,  doth  decree  and  order  W.  J. 
Adams  not  to  interfere  with,  destroy,  or  re- 
move any  of  the  Improvements,  buildings, 
bams,  corrals,  fences,  or  other  fixtures  situate 
In  or  upon  or  inclosing  the  lands  and  premises 
belonging  to  the  estate  of  Orlando  J.  Greer, 
deceased,  to  wit,  the  S.  ^  of  the  N.  B.  % 
aud  the  E.  ^  of  the  N.  W.  hi  ot  Sec.  26, 
township  14  south,  of  range  60  west,  and  that 
a  copy  of  this  order  be  served  forthwith 
upon  said  W,  J.  Adams.  By  the  Court: 
Joseph  Robinson." 

On  November  21st  plaintiff  In  error  ent»ed 
his  special  appearance  and  moved  the  court 
to  set  aside  the  order  hereinbefore  men- 
tioned, stating  as  reasras  for  the  motion  that 
the  writ  was  issued  in  the  probate  proceed- 
ings and  not  In  the  exercise  of  civil  juris- 
diction of  the  court;  that  no  process  was  Issued 
or  served  whcivby  the  court  acquired  Juris- 
diction of  the  p^son  of  W.  J.  Adnms ;  that  the 
injunction  was  a  final  injunction,  and  was 
granted  without  notice  and  without  hearing 
for  trial;  that  the  writ  was  not  issued  for 
the  protection  of  any  interest  of  the  estate 
of  Orlando  J.  Greer,  nor  of  the  heirs  of  said 
estate,  but  for  the  sole  purpose  of  protect- 
ing Slattery ;  that  the  court  has  no  jurisdic- 
tion over  the  lands  of  the  deceased;  and 
that  the  petitioner  is  a  stranger  to  the  pro- 
ceedings and  not  entitled  to  Invoke  the  Juris- 
diction of  the  court  This  motion  was  dented, 
and  the  Injunction  made  permanent  Tb& 
case  Is  brought        on  error. 

This  Is  In  the  nature  of  nn  action  to  pre- 
vent waste  to  real  estate.  The  real  estate 
dMcended  directly  to  the  heirs  of  the  de- 
ceased, subject  to  the  payment  of  the  debts 
of  the  deceased.  The  administrator  has  no 
title  or  Interest  In  the  real  estate,  except  the 
rents  tlirareof,  and  excei>t  It  shall  become 
necessary  to  have  recourse  to  the  real  es- 
tate to  pay  the  debts  of  the  decensed.  Mc- 
Kee  T,  Howe,  17  Colo.  538,  31  Pac.  115. 
There  Is  no  allegation  In  this  petition  that 
there  were  any  debts,  nor  that  the  waste 
complained  of  would  lessen  the  rental  value, 
nor  that  the  estate  would  be  prejudiced,  ex- 
cept the  phrase,  which  may  be  said  to  be  a 
conclusion  of  law,  that  the  removal  of  the 
Improvements  will  constitute  a  great  and  Ir- 
reparable "injury  of  said  estate."  On  the 
contrary,  the  petition  shows  upon  its  face 
that  Slattery  was  the  owner  of  this  prop- 
erty In  his  own  right,  subject  to  the  life  es- 
tate of  Mrs.  Greer;  so  that  the  real  and  only 
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l>artles  In  Interest  were  Mrs.  Qreer  and  pe- 
titi<Hier,  In  tbetr  personal  capacity.  A  cause 
of  action  tot  a  trespass  or  injury  to  land, 
occnrring  after  tbe  death  of  decedent,  does 
not  pass  to  tbe  executor  or  administrator, 
but  to  the  heir  or  devisee.  11  Am.  &  Eng. 
Eae.  loiw,  833.  In  order  to  maintain^  an  ac- 
tim  to  restrain  waste,  unless  complainant  is 
In  actual  possession,  he  must  establish  a  valid 
and  BUtnlatlngtltlelnfalmBelf  to  tbe  premises. 
SO  Am.  ft  Eng.  Bnc.  Law,  287.  This  action  In 
brought  In  the  name  of  the  estate  of  Orlando 
J.  Greer.  The  averments  of  the  petition 
iH^tlve  any  [resumption  that  might  exist  as 
to  the  title  being  in  the  estate^  An  executor 
who  has  no  estate  in  the  premises  except  tbe 
right  to  lease  tbe  same  cannot  maintain  an 
action  for  waste.  Such  action  must  be  by 
reversioner  In  fee.  Page  t.  Davidson,  22  111. 
112.  It  Is  apparent  that  the  action  cannot 
bo  maintained  on  behalf  of  the  estate  of  de- 
<-edent.  Con-sequently,  the  rule  that  probate 
(■onrts  have  power  to  summarily  Issue  orders 
tnt  the  protection  of  the  estate  does  not  ap- 
jily. 

The  action,  while  entitled.  "In  the  Matter 
of  tbe  Estate  of  Orlando  J.  Greer,  Deceased," 
K  as  a  matter  of  fact,  a  personal  action 
between  Slattery  and  Adams,  or  Slattery, 
Mrs.  Oreer,  and  Adams,  and  In  such  case 
the  defendant  was  entitled  to  notice  of  tbe 
application  for  an  injunction,  unless  the  ap- 
plicants made  tbe  necessary  showing  and 
tiled  a  bond  pursuant  to  tbe  provisions  of  tbe 
statute.  Before  tbe  Injunction  could  be  made 
permanent,  the  defendant  was  entitled  to 
have  bis  day  In  court  This  was  denied 
him.  Consequently,  tbe  judgment  of  tbe 
county  court  will  be  reversed,  and  tbe  cause 
remanded.  Beversed. 

GABBERT,  0.  J.,  and  GODDABD,  J., 
concnr. 

(36  Colo.  353) 

HASSELL  IRON  WORKS  CO.-  v.  COHEN 
et  al. 

(Supreme  Court  of  Colorado.  March  5,  1906.) 

1.  Sales  —  Bbeach  bt  Buteb  — Action  by 
Seller— Measum  of  Damaoi^s. 

Where  a  purchaser  of  personal  property, 
which  is  to  be  delivered  at  a  specified  time  aod 
place  at  a  stipalated  price,  refuses  to  receive  and 
pay  therefor,  the  seller's  measure  of  damages, 
where  no  part  of  tlie  purchase  price  has  been 
paid  and  the  proiwrty  in  the  meaotime  declines 
ID  price.  Is  the  difference  between  the  contract 
price  and  the  current  price  at  the  time  and  place 
of  delivery. 

[Ed.  Note, — For  cases  in  point,  aee  vol.  43, 
Cent.  Dig.  Sales,  S§  1098-1107.] 

2.  Appeal— VEBDicT—lNsuPFiciENcr  of  Evi- 
dence. 

Where  there  is  no  evidence  on  which  a  ver- 
dict can  be  sustained,  a  iudgionit  based  on  such 
verdict  must  be  reversed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  3&^S04S.] 

Appeal  from  District  Court,  El  Fuso  Coun- 
ty;  Wm.  P.  Seeds,  Judge. 


Action  by  Max  Cohen  and  another  against 
the  Hassell  Iron  Works  Company.  Judg> 
meut  for  plaintiffs,  and  defendant  appeals. 
Reversed. 

J.  W.  Sluafor,  for  appellant  Robert  Kerr, 

for  appellees. 

BAILEY,  J.  Tbe  court  correctly  Instruct- 
ed the  jury  that  "when  a  purchaser  of  person- 
al property,  which  by  the  terms  of  the  pur- 
chase Is  to  be  delivered  at  a  speelfled  time  and 
place  and  at  a  stipulated  price,  refused  to  re- 
ceive and  pay  for  tbe  property,  and  no  part  of 
the  purchase  price  has  been  paid,  and  If  the 
price  in  tbe  meantime  declined,  then,  in  an 
action  by  the  vendor  against  tbe  vendee  for 
refusing  to  comply  with  the  contract,  tbe 
proper  rule  of  damages  is  tbe  difference  be- 
tween the  contract  price  and  the  current  price 
at  the  time  and  place  of  delivery."  According 
to  the  testimony  of  the  plaintiffs,  there  was 
no  current  price  for  the  goods  in  question  at 
the  place  of  delivery  provided  in  the  contract. 
Plaintiffs  Introduced  proof  as  to  the  market 
price  at  Chicago,  St.  Louis,  and  Kansas  City, 
and  that,  according  to  the  prices  prevailing  at 
those  places,  plaintiffs  should  have  recover- 
ed judgment  fpr  $765.57,  as  their  testimony 
shows.  Tbe  testimony  on  behalf  of  defendant 
Is  tbat  there  was  a  market  price  at  the  place 
nanned  in  the  contract  and  tliat  the  difference 
between  tbe  contract  price  of  tbe  goods  and 
the  current  price  at  the  place  of  delivery,  ac- 
cording to  the  testimony  Introduced  on  behalf 
of  defendant,  was  $352.50.  The  verdict  of 
tbe  jury  was  for  $517.96%.  This  verdict  is 
not  in  harmony  with  the  instruction  and  Is 
not  supported  by  any  evidence.  If  the  theory 
of  plaintiff  should  be  taken,  tbe  verdict  should 
have  been  $765.57.  If  that  of  tbe  defendant 
should  be  taken,  it  should  have  been  $352.50. 

There  being  no  evidence  upon  which  the 
verdict  can  be  sustained,  the  judgment  based 
uopn  the  verdict  must  be  reversed.  Robeson 
V.  Miller,  4  Colo.  App.  313.  35  Pac.  880. 

The  judgment  will  be  reveraed,  and  the 
cause  remanded. 

Reversed. 

GABBERT,  a  J.,   and  GODDARD, 
concur. 


(86  Colo.  360) 
I*4MBBRT  t.  SHUMWAT. 
(Supreme  Court  of  Colorado.  March  S,  1906.) 

1.  Quieting  Title — Issues  and  Peoof. 

While  plaintiff,  in  an  action  to  quiet  title, 
to  maintain  the  action  must  aver  his  possession 
coupled  with  title,  the  duty  is  devolved  on  de- 
fendant of  asserting  an  adverse  interest  in  him- 
self and  specifying  its  nature,  and  before  he 
can  put  plaintiff  upon  proof  touching  his  pos- 
session and  the  title  he  must  plead  accordingly. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Cent.  Dig.  Quieting  Title,  §g  78.  84-88.] 

2.  Taxation— Notice  op  Sale— Paoor  of 
Publication. 

Unless  an  affidavit  of  publication  oC  a  no- 
tice of  a  tax  sale  shows  that  copies  of  each  nam- 
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ber  of  the  paper  In  which  the  notice  was  pub- 
lished were  delivered  by  carriers  or  transmitted 
by  mail  to  each  subscriber  of  the  paper  accord- 
ing to  the  eustom  in  the  office,  it  h  InBufflcient, 
and  a  sale  was  invalid  where  the  affidavit  stated 
that  the  paper  was  delivered  by  carrier  or 
transmitted  by  mail  to  each  of  the  Bubacribers 
"in  the  county." 

Appeal  from  District  Court,  Arapahoe 
County;  S.  L.  Carpenter.  Judge. 

Action  by  Charles  W.  Shumway  against 
William  T.  Lambert  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Wm.  T.  Rogers  and  Frank  W.  Barry,  for 
appellant   Herliert  M.  Uonroe;  for  appellee. 

BAILEY,  J.  ThlB  IB  an  action  to  quiet 
title  to  real  estate.  The  complaiut  is  In  the 
usual  form.  Two  defenses  are  attempted  to 
be  set  up  in  the  answer,  the  first  consisting 
of  admissions  and  denials  only.  The  second 
pleads  title  in  defendant  by  virtue  of  a  tax 
deed.  Plaintiff  replied,  denying  the  validity 
of  the  tax  deed,  and  alleging  that  the  pro- 
ceedings leading  up  to  Its  execution  were  de- 
fective In  several  respects,  among  which  was 
that  no  Bufflcient  atBdavit  of  publication  of 
the  notice  of  the  tax  sale  had  been  made. 
The  cause  went  to  trial,  and- among  other 
things  it  is  shown  that  the  proof  of  publica- 
tion recites  that  copies  of  each  number  of  the 
paper  In  which  the  notice  of  tax  sale  was 
published  were  delivered  by  carrier  or  trans- 
mitted by  mail  to  each  of  the  subscribers  of 
said  paper  "In  the  county  of  Arapahoe,"  ac- 
cording to  the  custom  of  business  In  the  office 
of  the  newspaper.  Judgment  was  rendered 
^   for  the  plaintiff.   Defendant  appeals. 

The  questions  discussed  in  the  brlefe  are 
as  to  the  sufficiency  of  defendaut's  defense, 
and  as  to  whether  or  not  It  was  necessary  for 
the  plaintiff  to  prove  possession  in  order  to 
maintain  the  action.  Appellant  contends  that 
plaintiff  was  not  entitled  to  Judgment,  be- 
cause the  proof  does  not  shovF  that  he  was  In 
possession  of  the  premises,  and  that  bis  being 
In  possession  Is  a  jurisdictional  matter.  While 
plaintiff,  to  maintain  tlie  action,  must  aver 
his  possession  coupled  with  title,  the  duty  Is 
devolved  upon  defendantofassertlngan  adverse 
interest  In  himself  and  specifying  Its  nature, 
and  before  he  can  put  plaintiff  upon  proof 
touching  his  possession  and  the  title  he  must 
plead  accordingly.  Wall  v.  Magnes,  17  Colo. 
476,  30  Pnc.  56.  Defendant  has  not  done 
this.  The  first  alleged  defense  consists  mere- 
ly of  denials  and  admissions.  This  defense, 
standing  alone.  Is  not  sufficient  to  put  In  is- 
sue the  jKissessIon  of  plaintiff,  because,  as  was 
.  said  in  the  case  of  Wall  v.  Magnes,  supra, 
before  defendant  can  put  plaintiff  upon  proof 
touching  his  possession  and  title,  he  must 
plead  an  adverse  interest  In  himself.  The 
defendant  may  plead  as  many  defenses  to  the 
cause  of  action  alleged  In  plaintiff's  complaint 
a>  he  desires,  but  each  of  these  defenses  must 
be  complete  of  itself  and  must  be  tested  by  its 
own  allegations.   Weston  v.  Estey,  22  Colo. 


343,  45  Pac  307;  Travelers'  Ins.  Co.  t.  Red- 
field,  fl  Colo.  App.  106,  40  Pac.  105.  The 
first  defense  neither  alleges  title  nor  posses- 
sion In  the  defendant 

The  second  defense  of  defendant  fails,  be- 
cause the  affidavit  containing  tbe  proof  of 
publication  of  the  notice  of  tax  sale  shows 
that  the  paper  containing  tbe  notice  "was 
delivered  by  carrier  or  transmitted  by  mail 
to  each  of  the  subscribers  in  the  county  of 
Arapahoe,  in  the  state  of  Colorado."  The 
statute  requires  that  this  affidavit  shall  show 
that  copies  of  each  number  of  the  paper  were 
"dellveredbycarrierortransroltted  by  mail  to 
each  of  the  subscribers."  It  fs  apparent  that 
the  delivery  of  tbe  papers  to  each  of  tlie  sub- 
scribers in  a  single  county  does  not  conform 
to  the  requirements  of  the  statute.  Unless 
an  affidavit  of  publication  of  notice  of  a  tax 
sale  shows  that  copies  of  ea<^  number  of  the 
paper  In  which  the  notice  was  published 
were  delivered  by  carriers  or  tranamttted 
by  mail  to  each  subscriber  of  the  paper,  ac- 
cording to  the  custom  and  mode  of  business  Id 
the  office.  It  Is  insufficient,  and  a  tsale  based 
thereon  is  Invalid.  Kustin  t.  M.  &  M.  Tunnel 
Co.,  23  Colo.  351,  47  Pac.  300;  Morris  & 
Thombs  v.  St  Loula  N.  Bk.,  17  Cola  235, 
29  Pac.  802.  The  second  defense  faillngi 
the  denial  of  plaintiff's  possession  in  tbe  drst 
defense  Is  not  sufficient  to  put  plaintiff  upon 
proof  touching  the  sam& 

Perceiving  no  error  In  tbe  proceedings  of 
the  court  the  Judgment  will  be  affirmed. 

Affirmed. 

GABBBRT,  a  J.*  and  GODDABD,  Jn 
concur. 


(35  Colo.  28) 
WILLIAMS  T.  WOODRUFF. 

(Supreme  Court  of  Colorado.   Dpt.  4,  1005. 
Reheating  Denied  Feb.  5, 1000.) 

Trusts— Repudiation— Rights  of  Cestui — 
Enforcement— Laches. 

Testator  .divided  the  residue  of  his  estate 
into  tbree  ^res,  and  direc.ed  tbat  the  same 
be  Invested  and  the  Income  paid  to  the  bene- 
ficiaries semiannually  for  10  years  after  his 
death,  when  the  principal  ahould  be  paid  to 
them.  Defendant  was  appointed  £oIe  executor. 
Plaintiff,  who  was  one  of  tbe  beneficiaries  of  the 
trust,  was  22  years  of  age  when  testator  died, 
and  resided  with  her  aunt  during  a  large  part 
of  the  period  of  defendant's  administration, 
who  was  in  communication  with  defendant  al* 
most  constantly ;  but  for  a  period  of  13  years, 
during  which  she  received  no  interest  on  her 
share  of  the  estate,  ehe  toolc  no  steps  ei  iier  to 
discover  or  set  aside  conveyances  by  which  de- 
fendant personallv  acquired  a  lai^e  part  of 
the  property  of  the  estate,  nor  until  she  was 
advised  to  bring  suit  by  certain  attorneys  who 
had  discovered  defendant's  repudiatloo  and 
breach  of  trust.  Held,  that  plaintiff  was  guilty 
of  such  laches  as  deprived  her  of  relief  in  such 
action. 

Appeal  from  District  Court,  Las  Animas 
County;  Jesse  G.  Northcutt,  Judge. 

Action  by  Elizabeth  L.  Williams  af^lnst 
Thomas  T.  Woodruff.  From  a  Judgment  la 
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Cavw  of  i^lntlff,  defendant  appeals.  Be- 
versed. 

James  M.  Bice  made  his  last  will  and  testa- 
ment^ wbereln,  after  prorldlng  tot  tbe  pay- 
ment of  bis  funeral  (spenses  and  debts,  he 
derised  to  eadi  of  his  six  nephews  and  to 
his  niece  Mary  tbe  som  of  9300,  Tbe  will 
then  proTldes  that,  after  deducting  the  above- 
named  bequests,  the  balance  of  all  hla  prop- 
erty shall  be  divided  Into  foor  equal  shares, 
for  tbe  benefit  of  his  three  sisters,  Joanna 
E.  W^allaoe,  Sarah  B.  French,  and  Eleanor 
D.  Bice,  and  his  niece  Elizabeth  L.  Bice — 
(me  share  to  each  of  the  four  named.  "Tbe 
amounts  of  the  said  bequests  to  be  severally 
Invested  by  the  executors  of  my  will,  and 
tbe  Interest  to  be  paid  to  tbe  said  benefi- 
ciaries semiannually  for  ten  (10)  years  from 
the  time  of  my  death.  And  then  the  princi- 
pal amounts  to  be  severally  paid  over  to 
them."  Provision  Is  then  made  for  tbe  ap- 
pointment of  Joanna  E.  Wallace,  Tbomas  T. 
Woodruff,  of  Qulncy,  III.,  and  William  B. 
Collins,  of  Keoku]£,  Iowa,  as  executors  of 
tbe  will.  James  M.  Bice  died  about  tbe  5tb 
day  of  December,  1870.  Joanna  E.  Wallace 
and  William  B.  Collins  declined  to  act  as 
execotOTs  of  tbe  wilt  In  the  state  of  Colorado. 
Woodruff  then  resided  at  Qulncy,  111.,  where 
also  lived  Mrs.  Wallace^  with  wbom  Eleanor 
D.  Bice  (now  Walker)  and  plaintiff.  Eliza- 
beth h.  Rice  (now  Williams)  resided.  Short- 
ly after  the  death  of  Bice,  Mrs.  Wallace 
had  defendant.  Woodruff,  call  at  her  resi- 
dence In  Qulncy,  and  informed  him  that  he 
was  named  as  one  of  the  executors  of  the 
wilt;  that  she  and  tbe  other  executor  did 
not  care  to  accept  the  executorship;  and 
that  it  was  desired  that  Mr.  Woodruff  come 
to  Colorado  and  administer  tbe  estate.  This 
he  did.  He  came  to  Colorado,  was  duly  ap- 
pointed executor  by  the  court,  administered 
the  estate,  made  his  final  settlement,  and  was 
discharged  in  tbe  month  of  August,  18S1.  At 
the  close  of  tbe  administration  It  was  found 
that  the  estate  would  pay  but  62  cents  upon 
the  dollar  of  the  claims  allowed  against  it; 
the  remaining  4S  per  cent,  of  such  Indebted- 
ness and  the  specific  legacies  still  remaining 
unpaid.  Without  attempting  to  describe 
the  real  estate  of  the  decedent.  It  may  be 
classified  as  follows:  Incumbered  property, 
unincumbered  property,  and  certain  property 
of  which  he  was  the  owner  of  an  undivided 
one-half;  the  other  half  being  owned  by 
Edward  C.  Smith,  upon  whose  Interest  Bice 
held  a  deed  of  trust  to  secure  tbe  payment 
of  a  promissory  note  for  ¥1,450.  Of  the  in- 
cumbered property  one  portion  was  mort- 
gaged to  N.  P.  Hill.  Aftei:  tbe  letters  testa- 
mentary were  Issued,  and  previous  to  the 
closing  of  tbe  estate,  Hill  foreclosed  his  deed 
of  trust,  and  the  property  was  purchased  by 
one  J.  M.  John,  as  tbe  agent  of  Woodruff. 
Tbe  note  secured  by  tbe  other  deed  of  trust 
was  held  by  John.  He  proceeded  to  fore- 
close. Just  previous  to  tbe  date  of  sate 
WoodmfC  porchased  the  note^  and  John,  at 


WoodruCTs  Instance,  purchased  the  property 
at  trustee's  sale:  It  Is  not  quite  clear 
whether  John  purchased  this  property  in 
bis  own  right,  and  subsequently  sold  Wood- 
ruff a  half  int^est  therein,  or  whether  he 
purchased  it  as  an  agent  of  Woodruff,  and 
subsequently  purchased  a  half  interest  there- 
in. However,  this  is  Immaterial,  as  we  view 
the  case.  Mrs.  Wallace,  the  sister  of  Rice, 
was  one  of  tbe  heaviest  creditors  of  the  es- 
tate, and,  when  it  became  necessary  to  sell 
the  uuincumbered  real  estate  at  adminis- 
trator's sale,  she  purchased  It  at  Woo  lrufl's 
suggestion.  Tbe  administrator's  deed  went 
to  Mrs.  Wallace;  Mr.  Woodruff  supplying 
the  money  to  make  the  purchase.  She  imme- 
diately executed  a  deed  to  the  same  prop- 
erty to  T.  D.  Woodruff,  brother  of  defendant, 
and  T.  D.  Woodruff  executed  his  bond  for 
a  deed,  wherein  he  agreed  to  reconvey  this 
property  upon  payment  of  the  advances  made 
by  defendant  At  the  time  of  the  death  of 
Bice  the  interest  upon  the  Smith  note  had 
not  been  paid  for  several  years.  Smith  was 
dead,  having  died  Insolvent  The  county 
court  of  Las  Animas  county,  in  which  the  es- 
tate of  Bice  was  being  administered,  made 
an  order  authorizing  the  administrator  to 
sell  tbe  Smith  note  for  a  sum  not  less  than 
|1,450.  T.  D.  Woodruff  purchased  this  note^ 
with  money  advanced  by  defendant  for  the 
sum  of  52.000.  This  deed  of  trust  was  de- 
fective, because  no  trustee  was  named. 
There  was  a  second  deed  of  trust  held  by 
the  relatives  of  Smith.  T.  D.  Woodruff  pur- 
chased the  second  deed  of  trust  foreclosed 
it,  purchased  the  property  at  the  sate,  and 
obtained  a  quitclaim  deed  from  the  Smith 
heirs.  In  18S5,  defendant  purchased  from 
Mrs.  Wallace,  for  the  sum  of  $5,000,  all  of 
the  lands  which  she  had  purchased  from  tbe 
Rice  estate  and  which  had  not  theretofore 
been  sold.  She  had,  previous  to  this  time, 
discharged  her  Indebtedness  to  defendant 
on  account  of  the  money  advanced  for  the 
purchase  price  of  said  land;  Woodruff  giv- 
ing to  her  his  notes  for  the  $5,000,  and  se- 
curing their  payment  by  an  assignment  of 
a  life  Insurance  policy.  Joel  M.  Rice,  the 
father  of  James  M.  Rice,  died  In  Iowa  short- 
ly before  the  latter  died  In  Colorado.  Dece- 
dent also  left  estates  in  Iowa  and  Illinois. 
Mrs.  Wallace  was  appointed  as  the  adminis- 
tratrix of  the  estate  of  Joel  M.  Bice.  De- 
fendant Woodruff,  and  William  B.  Collins 
declined  to  act  as  executors  of  tbe  estate  of 
James  M,  Rice  In  Iowa  and  Illinois,  and  Mrs. 
Wallace  was  appointed  sole  executrix  of  tbe 
will  In  those  two  states.  The  estate  of  Joel 
M.  Bice  obtained  a  Judgment  against  the 
estate  of  James  M.  Bice  for  the  sum  of 
$12,000.  The  estates  of  James  M.  Bice  In 
Iowa  and  Illinois  proved  insolvent  Plain- 
tiff. Williams,  was  served,  personally  and  by 
mall,  with  certain  procrases  Issued  from  the 
courts  in  eadi  of  those  states,  and  in  .one 
Instance  filed  her  answer  to  a  petition  to 
sell  real  estate  belonging  to  the  estate  of 
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James  M.  Rice.  There  is  do  evidence  Trhieli 
shows  that  defendant  at  any  time  communi- 
cated to  plaintiff,  Williams,  the  condition  of 
the  estate  In  Colorado,  although  he  says  that 
be  is  under  the  impression  that  she  was  pres- 
ent at  some  of  the  conTersatlons  between 
Mrs.  Wallace  and  himself.  There  is  no  evi- 
dence to  show  that  he  concealed  or  attempted 
to  conceal  any  of  his  actions  concerning  the 
estate  here  from  Mrs.  Wallace  or  any  of 
the  other  heirs  or  creditors. 

This  action  was  instituted  by  plaintiff, 
Williams,  and  her  aunt,  Mrs.  French,  upon 
the  4th  day  of  December,  1894.  Defendant 
demurred  to  the  complaint;  tbe  demurrer 
was  sustained ;  plaintiffs  brought  the  matter 
to  this  court;  the  decision  of  the  district 
court  was  reversed,  and  defendant  was  held 
to  answer.  A  composition  or  settlement  was 
made  between  plaintiff  French  and  defend- 
ant, and  the  action  was  dismissed  so  far  as 
Mrs.  French  was  concerned.  The  action  then 
went  back,  to  result  in  a  judgment  that  plain- 
tiff, Williams,  was  entitled  to  one-fourth  of 
all  the  real  estate  described  In  the  judgment, 
being  the  lands  then  owned  by  Thomas  T. 
Woodruff  which  had  at  one  time  been  the 
propertj-  of  James  M.  Rice  or  tbe  property 
of  Smith,  embraced  in  tbe  deed  of  trust  to 
Rice;  and  for  the  sum  of  $48,244.00,  being 
one-fourth  of  the  rents  and  profits  collected 
by  defendant  from  said  property.  Defendant 
acquired  title  to  all  the  lands  which  had  at 
one  time  been  tbe  property  of  decedent,  Rice, 
either  by  deeds  direct  from  Mr.  John,  T. 
Dewey  WoodiTiff,  or  from  Mrs.  Wallace,  less 
such  portions  as  had  been  sold  at  adminis- 
trator's sale,  or  by  the  parties  above  named 
to  other  Individuals.  So  that  in  I8S5  Wood- 
nitr  had  the  record  title  to  all  of  such  prop- 
erty, with  the  exceptions  above  noted.  Much 
of  tlilB  property  was  situate  in  or  near  tbe 
town  of  La  Junta,  which,  at  the  time  of  the 
close  of  the  admintstratlon,  was  a  hamlet 
stn^gling  for  existence.  Subsequently  a 
railroad  built  some  shops  and  hospitals  there, 
and  made  it  the  en&.  of  tbe  division,  causing 
It  to  be  a  somewhat  prosperous  railroad 
town.  It  also  became  tbe  coouty  seat  of 
Otero  county.  During  the  period  between 
tbe  time  when  Woodruff  obtained  the  deeds 
to  this  proper^,  and  the  commencement  of 
this  action,  fbr  the  purpose  of  Increasing  the 
ralue  of  tbe  La  Junta  property,  be  donated 
to  tbe  town  of  La  Jimta  about  918,000  for  a 
public  library,  and  about  f 2,000  to  the  public 
schools.  He  also  constructed  a  public  drink- 
ing fountain  upon  a  portion  of  tbe  property, 
and  devoted  some  money  toward  the  creation 
of  a  park  In  front  of  part  of  this  property. 
At  Trinidad  he  expended  $5,467  for  a  pub- 
lic library,  founded  a  klndergarden,  and  de- 
votied  some  money  to  railroad  surveys.  All 
of  which  was  done  for  tbe  purpose  of  pro- 
moting the  welfare  of  tbe  towns,  and  In- 
cidentally increasing  the  value  of  this  prop- 
erty. Tbe  money  so  expended  amounted  to 


upwards  of  $28,000.  In  tbe  accounting  whidi 
was  had  In  this  case  no  allowance  was 
made  to  defendant  for  any  of  these  expendi- 
tures. In  addition  to  this  outlay  of  money, 
the  defendant  Improved  tbe  property  by  ex- 
tensive buildings,  one  of  which  cost  up- 
wards of  $10,000,  and  others  less  amounts. 
The  defendant  devoted  practically  all  of  his 
time  from  1882  until  1902  to  the  promotion, 
welfare,  and  development  of  the  communities 
In  which  this  property  was  situate.  At  the 
time  of  the  death  of  Mr.  Rice,  plaintiff,  Wil- 
liams, was  22  years  of  age.  She  was  resid- 
ing with  her  aunt,  Mrs.  Wallace,  and  con- 
tinued to  reside  there  until  her  marriage 
to  Mr.  Williams  In  February,  18S2.  Soon 
after  the  death  of  Mr.  Rice,  Mrs  Williams 
learned  that  be  bad  left  an  estate.  About  a 
month  after  his  death  she  learned  that  she 
was  one  of  tbe  devisees,  and  that  Thomas  T. 
Woodruff  was  named  as  one  of  the  execu- 
tors. She  knew  that  Woodruff  had  gone  to 
Colorado  to  settle  the  eetate.  She  never 
wrote  to  the  clerk  or  the  judge  of  any  court 
at  Trinidad  concerning  the  administration 
of  tbe  estate.  She  never  Tlsited  either  Las 
Animas,  Bent,  or  Otero  counties  to  investi- 
gate her  interests  in  the  estate.  She  never 
made  any  inquiry  of  defendant.  Woodruff, 
as  to  the  administration  of  tbe  estate,  did  not 
write  bim  concerning  same,  and  did  not  send 
any  one  to  bim  to  mako  such  inquiries. 
She  was  entirely  under  Mrs.  Wallace's  care 
and  protection  from  December,  1878,  un- 
til her  marriage.  Her  relations  with  Mrs. 
Wallace  then  and  since  her  marriage  have 
been  friendly.  Slie  never  made  any  inquiry 
of  Mrs.  Wallace  or  either  of  her  other  aunts. 
She  says  that  she  first  learned  of  tbe  alleged 
misconduct  of  defendant,  concerning  her  in- 
terest In  the  estate.  In  1801,  when  tbe  law 
firm  of  Mabin  &  Johnson  reported  the  same 
to  Iier.  She  first  consulted  with  her  hu^bani 
about  In\-estlgatlug  tbe  affairs  of  her  uncle's 
estate  and  protecting  her  interests.  In  Se{>- 
tember,  1891,  after  the  visit  of  Mahin  &  John- 
son. She  frequently  saw  defendant,  Wood- 
ruff, at  her  aunt's  home,  both  before  and 
after  he  took  charge  of  the  estate.  She  never 
conversed  with  him  upon  the  subject  of  the 
estate,  or  any  business  matters.  She  talked 
with  Mrs.  Walker  concerning  tbe  administra- 
tion of  the  estate.  Sbe  knew  that  her  aunt. 
Mrs.  Billings,  who  was  a  creditor  of  the  es- 
tate, received  but  62  cents  on  tbe  dollar  of 
tbe  amount  of  her  claims,  and  that  the  rest 
of  the  creditors  received  the  same  amount. 
She  knew  that  hee  aunt,  Mrs.  Wallace,  was 
a  creditor  of  tbe  estate,  and  tiiongbt  that 
the  amount  of  tbe  claim  was  $5,000.  She 
knew  that  Mrs.  Wallace  and  Woodruff  were 
In  constant  communication  by  lettor.  She 
states  In  her  testimony  that  she  did  not 
know  that  tbe  estate  of  James  M.  Rice  was 
being  admlnlstra^  In  the  county  court  of  the 
county  of  Adams,  state  of  Illinois,  and  In  tbe 
circuit  court  of  the  county  of  I«e,  state  of 
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Iowa ;  jet  the  transcript  of  tbe  record  of  the 
admlnlstratloii  of  tbe  estate  In  Adams  coonty, 
HU  wherein  Mrs.  Wallace  was  execatrix, 
itiowa  that  this  plaintiff  and  her  husband 
entered  theL*  appearance  In  answer  to  a  cer- 
tain petition,  and  ctmsated  that  an  order  be 
made  tor  the  sale  of  certain  pnq>ert7;  and 
also  that,  In  the  administration  of  the  es* 
tate  of  Joel  Bl  Bice,  father  of  James  M. 
Blee,  which  oecnrred  in  tlie  connty  of  Lee. 
state  of  Iowa,  In  a  certain  proceedIn{f,  wbere- 
In  Mrs.  Williams  was  made  defendant,  It 
aiveared  that  she  was  dnly  sored  with  a 
process  in  an  action  to  collect  $12,000  against 
the  estate  of  James  M.  Rice. 

Charles  E.  Gaat.  for  appellant  J.  N.  Car- 
ter,  A.  C.  McChesoey,  and  Govert,  Page  & 
Govert,  for  appellee. 

BAILEY,  J.  (after  staUng  the  facts).  In 
tbe  complaint  as  orlgluolly  filed,  and  aiion 
which  the  demurrer  was  based.  It  was  alleged 
that  tbe  administration  of  tbe  estate  of  James 
U.  Rice  in  Colorado  was  closed  in  18B1,  in- 
stead of  1881.  The  demurrer  Interposed  was 
that  tbe  action  was  barred  by  reason  of  tbe 
statute  of-UmitatloDs.  Upon  tbe  allegations 
ot  tbe  oomplalnt,  tbe  court  found  that  tbe 
action  was  not  barred.  See  French  t.  Wood- 
ruff, 25  Colo.  339,  M  Pac.  lOlG,  wbereln  will 
also  be  found  a  complete  statement  of  the  al- 
legations of  tbe  complaint  Tbe  question  of 
laches  was  raised, In  tbe  argument  upon  that 
demurrer,  and  wblle  the  court  determined  that 
tliat  question  mast  be  raised  by  answer,  in 
tbe  opinion  it  Is  stated  that  from  tbe  case  as 
made  by  tbe  complaint  It  did  not  appear  that 
the  plaintiff  was  guilty  of  laches.  However, 
as  we  shall  presently  discover,  ft  appears 
fKun  the  evidence  produced  at  tbe  trial  that 
plaintiff  has  slept  upon  her  rights  to  such  an 
extent  as  will  bar  a  recovery.  Courts  of 
equity  will  not  Interfere  If  a  party  slumbers  on 
biB  rights  or  the  means  of  detecting  a  fraud. 
Pipe  V.  Smith,  6  Colo.  140;  Augell  on  Limita- 
tions, t  100;  Young  V.  Cook,  30  Miss.  330; 
Johnson  *v.  Johnson,  6  Ala.  103 ;  Veazle  v. 
Williams,  3  Story,  612,  Fed.  Cas.  No.  16,007; 
McLure  V.  Asbby,  7  Rich.  Eq.  (S.  O.)  440. 
Tbe  laws  assist  those  wbo  are  vigilant  not 
those  wbo  sleep  over  their  rights.  To  avoid 
tbe  force  and  show  tbe  luapplicability  of 
the  doctrine  of  laches  to  the  case  at  bar,  the. 
plaintiff  relies  npon  Piatt  v.  Lougwortb's 
Devisees.  27  Oblo  St  159;  Riddle  v.  Roll.  24 
Ohio  St  672 ;  McCormIck  v.  Ocean  City  Ass'n 
<N.  J.)  18  Atl.  112;  Lewis  v.  Welch,  47  Minn. 
193,  48  N.  W.  608,  49  N.  W.  605 ;  Nobles  v. 
Hogg,  36  a  a  322,  15  S.  E.  359;  and  Warren 
V.  Adnms,  19  Colo.  515,  36  Pac.  604.  In  her 
brief  she  says  that  It  has  already  been  deter- 
mined by  tbls  court  In  this  action,  that  plain- 
tiff was  not  guilty  of  laches.  French  v. 
Woodruff,  25  Colo.  839,  54  Pac.  1015.  It  will 
be  remembered  that  when  the  case  was  here 
before  It  was  upou  demurrer,  and  tliis  court 
Iwld  that  laches  wnn  not  n  ground  of  de- 
Dorrer ;  tiiat  when  tbe  yoint  is  raised  by  de- 


fendant, the  usual  and  proper  method  Is 
answer,  but  becanse  It  was  urged  by  both 
parties,  the  court  opressed  an  opinion  con- 
cerning the  laches  of  tbe  plaintiff  as  shown 
by  the  complaint ;  the  language  of  tbe  court 
being  as  follows:  'though  a  cause  of  action 
be  not  barred  by  some  statute,  a  court  of 
equity  may  refuse  to  entertain  a  stale  claim, 
or  give  relief,  where  the  plaintiff  once  had 
a  meritorious  demand,  if  be  has  unreason- 
ably slept  upon  bis  rights.  Whether  laches 
win  be  Imputed  depends  largely  upon  tbe 
facts  and  circumstances  of  each  case.  Where 
tbe  rights  of  innocent  purchasers  are  Involv- 
ed, or  the  subject-matter  of  the  controversy 
Is  materially  changed,  and  In  various  other 
circumstances  not  necessary  to  specify,  a 
strict  rule  may  be  enforced ;  but  where,  as  in 
the  case  at  bar,  tbe  defendant  still  retains, 
In  bis  own  name,  title  to  a  large  part  of  the 
trust  property  he  Is  charged  with  having 
bought  and  the  delay,  In  part  at  least  Is 
due  to  concealment  of  tbe  wrongful  acts  by 
tbe  defendant,  and  full  relief,  so  far  as  tbe 
plaintiffs  are  entitled  to  anything,  may  be 
administered  without  Injury  to  Innocent  third 
parties,  a  more  liberal  rule  should  be  applied. 
Under  tbe  facts  of  this  case,  as  alleged  In  the 
complaint  we  think  tbe  plaiutlffa  are  entitled 
to  maintain  their  action."  As  will  be  shown 
hereafter,  the  facts,  as  they  developed  on  the 
trial,  so  far  as  any  con<%alment  by  tbe  trnB> 
te^  and  so  far  as  a  necessity  for  diligence  up- 
on tbe  part  of  the  cestui  que  trust  Is  con- 
cerned, are  materially  different  from  those 
alleged  In  the  complaint  Tbe  plaintiff 
claims  In  her  brief  that  she  could  baye  done 
nothing  at  an  earlier  period,  toward  the  re- 
covery of  tbe  property  In  the  hands  of  Wood- 
ruff, because,  by  tbe  very  terms  of  the  trust 
be  was  to  bold  It  during  tbe  period  of  10 
years ;  that  the  question  of  the  alleged  laches 
of  tbe  plaintiff  Is  one  that  concerns  only 
plaintiff  and  defendant;  the  rights  of  no 
third  parties  having  Intervened;  that  inas- 
much as  tills  Is  an  express  trust  laches  la 
not  Imputable  to  the  cestui  que  trust;  and 
that  the  falluj'e  of  Woodruff  to  Inform  plain- 
tiff of  the  condition  of  tbe  estate,  or  that  he 
bad  directly  purchased  the  property,  amount- 
ed to  a  concealment  of  the  alleged  fraud. 
After  revlewlug  such  of  tbe  cases  cited  by  the 
appellee  as  we  have  access  to,  we  shall  then 
consider  these  contentions  as  to  why  tbe  doc- 
trine of  laches  should  not  be  applied  against 
her. 

The  case  of  Piatt  et  al.  v.  Longwortb's 
Devisees,  27  Ohio  St  150.  Is  one  In  which  the 
alleged  wrongful  actions  of  the  administra- 
tor were  similar  to  those  charged  against  the 
defendant  In  this  case.  In  that  action,  at 
the  administrator's  sale  certain  property  was 
purchased  In  the  name  of  certain  of  the  rel- 
atives of  the  administrator  with  money  fur- 
nished by  the  administrator,  and  subsequent- 
ly the  property  was  conveyed  by  the  purchas- 
er to  the  ndmlnlstriitor.  It  was  determined 
by  a  divided  court  that  tbe  heirs  could  main- 
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talQ  an  action  for  the  recovery  of  this  real 
estate  after  a  period  of  time  from  the  pur- 
chase of  the  property,  exceeding  that  which 
has  elapsed  In  the  case  at  bar;  and  at  first 
glance  it  seems  to  be  an  authority  for  the 
maintaining  of  this  action.  The  action  was 
commenced  on  the  11th  day  of  March,  1850. 
The  real  estate  had  been  sold  by  the  admin- 
istrator,  and  was  reconreyed  to  him  on  the 
17th  day  of  December,  1834,  but  final  settle- 
ment of  the  estate  was  not  made  until  1846 ; 
so  thnt  the  case  differs  from  the  one  at  bar 
In  this,  that  the  defendant  was  still  the  ad- 
ministrator at  the  time  when  the  real  estate 
was  reconreyed  to  him,  and  the  action  was 
commenced  about  four  years  after  the  set' 
tlemeut  of  the  estate.  Mere  the  action  was 
commenced  13  years  after  the  settlement  of 
the  estate,  and  the  property  was  not  conyey- 
ed  to  the  defendant  until  after  the  estate  was 
settled.  In  the  Piatt  Case  It  Is  alleged  In  the 
bill  that  the  heirs  had  no  knowledge  of  the 
fraudulent  transactions  until  within  eight 
months  before  filing  the  same.  As  we  have  j 
seen,  the  estate  was  not  settled  and  the  ad- 
ministrator discharged  until  four  years  pre- 
vious to  the  commencement  of  the  action. 
The  decision  of  the  Supreme  Court  of  Ohio 
seems  to  be  based  upon  the  theory  that  the  ad- 
ministrator was  a  trustee  of  an  express  trust, 
and  that  the  holding  of  theproperty  purchased 
by  him  will  not  be  deemed  adverse  while 
the  fiduciary  relations  continue,  unless  dis- 
tinctly disavowed.  Here,  as  we  view  the  mat- 
ter, defendant's  disavowal  of  the  trust  com- 
menced with  the  settlement  of  the  estate  In 
1881,  and  this  was  branght  to  the  knowledge 
of  the  plaintiff  by  the  failure  of  the  trustee 
to  pay  the  semiannual  Interest  as  provided 
In  the  will.  In  the  Ohio  case  It  does  not  ap> 
pear  that  there  was  anything  which  should 
have  called  the  attention  of  the  heirs  to  the 
violation  of  the  trust  by  the  administrator. 
There  was  nothing  to  put  them  upon  their 
Inquiry.  At  least  in  the  opinion  there  is 
nothing  to  show  that  that  point  was  consid- 
ered by  the  court;  neither  does  It  appear  to 
he  argued  in  the  brief  of  the  administrator, 
which  Is  published  with  the  opinion.  So  the 
Ohio  ca!<e  Is  not  In  point,  because  the  action 
was  brought  within  four  years  from  the  time 
of  the  settlement  of  the  estate,  and  the  heirs 
bad  no  information  which  would  put  them 
upon  their  Inquiry  until  such  time. 

The  case  of  Riddle  and  Parber  v.  Roll,  24 
Ohio  St  672,  relied  upon  by  plalntift.  Is  not 
in  point,  for  the  reason  that  In  that  case  the 
doctrine  of  laches  was  not  considered.  One 
of  the  heirs  was  a  minor  at  the  time  of  the 
commencement  of  the  action,  and  time  would 
not  run  against  him  until  he  attained  his 
majority.  It  was  determined  in  that  caGe 
that  the  saving  of  the  rights  of  the  minor 
necessarily  saved  the  rights  of  the  balance 
of  the  heirs. 

MeCormick  v.  Ocean  City  Ass'n  (N.  J.)  18 
Atl.  112,  also  cited  by  the  plaintiff,  does  not 


appear  to  be  material,  for  the  Reason  that  the 
question  of  the  laches  or  Indifference  of  claim- 
ants was  not  raised  or  passed  upon.  The 
staleness  of  the  claim  Is  not  mentioned.  The 
case  deals  entirely  with  the  question  of  a 
purchase  by  a  trustee  inuring  to  the  benefit 
of  the  cestui  que  trust 

Lewis  V.  Welch,  47  Minn.  193,  48  N.  W. 
608,  49  N.  W.  665,  Is  also  relied  upon  by  the 
plaintiff  upon  the  question  of  laches.  In  that 
case  the  court  spoke  as  follows:  "It  Is, 
however,  argued  that  the  right  of  the  plain- 
tiffs to  have  the  purchase  by  the  defendant 
adjudged  to  be  In  trust  is  barred  by  lapse  of 
time.  Upon  the  facts  as  established  by  the 
findings  of  the  court  Its  conclusion  upon  this 
point  should  be  sustained.  It  will  be  borne 
in  mind  that  the  title  still  remains  In  the  de- 
fendant Rights  of  innocent  purchasers  have 
not  Intervened.  The  land  has  remained  va- 
cant and  unoccupied.  In  order  that  a  right 
of  action  be  barred  by  laches  there  should 
he  knowledge  or  notice  which  should  prompt 
j  to  inquiry  concerning  the  facts  upon  which  a 
right  of  action  rests,  or  there  should  be  some 
neglect  of  duty  or  of  self-interest  to  which 
want  of  knowledge  may  be  attributable."  It 
Is  also  said:  "The  plaintiffs  have  not  resided 
in  this  state  since  1865,  and  they  had  no 
actual  notice  or  knowledge  of  any  of  the  pro- 
ceedings for  administration  or  for  the  fore- 
closure, nor  of  any  of  the  defendant's  acts 
until  six  months  prior  to  the  commencemrat 
of  this  action." 

From  this  statement  It  will  be  seen  that 
the  case  is  not  In  point  There,  according  to 
the  findings  of  the  court  the  plaintiffs  bad  no 
knowledge  of  the  administration  proceedings 
nor  of  the  foreclosure  proceedings,  nor  of  any 
of  the  actions  of  the  defendant  There  was 
nothing  to  put  them  on  their  notice ;  nothing 
to  put  them  upon  inquiry.  There,  also,  the 
property  remained  In  the  same  condition,  at 
the  time  of  the  commencement  of  the  action, 
that  it  was  at  the  time  of  the  purchase  made 
by  the  administrator.  Here,  as  we  have  seen, 
the  defendant  has  expended  a  f  ortuneln  the  im- 
provement of  the  property  and  in  the  develop- 
ment of  the  resources  of  the  country  round^ 
about  in  building  schools  and  establishing' 
public  libraries.  He  devoted  the  better  part 
of  a  strenuous  life  to  the  enhancement  of  the 
■value  of  this  property,  while  the  plaintiff, 
with  sufficient  Information  to  put  her  upon 
her  Inquiry  and  her  notice,  and  knowing  that 
she  was  not  receiving  the  Interest  which  the 
will  of  her  uncle  provided  that  she  should 
receive,  rests  content  until  the  property  Is 
made  valuable,  and  then  Institutes  an  action 
to  receive  the  benefits  of  the  labors  of  an- 
other, which  would  not  have  beeri  expended 
In  this  behalf  but  because  of  her  Inertia. 

Nobles  V.  Hogg,  36  S.  C.  322,  15  S.  B.  359, 
cited  by  plaintiff,  is  not  in  point  In  that 
case  the  defendant  held  In  his  hands  as 
trustee  certain  moneys  belonging  to  plaintiff, 
upon  which  he  should  bave  paid  Interest 
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annoally.  He  failed  to  do  this  for  more  than 
20  years.  He  acknowledged  that  he  had 
received  the  money  for  her  use  and  benefit 
He  acknowledged  that  he  bad  not  paid  It, 
nor  the  Interest.  He  did  not  claim  to  hold 
the  money  adversely  to  the  cestui  que  trust 
The  court  said:  "In  this  case  the  trustee 
admits  he  has  not  paid  the  Interest  but  no- 
where Introdaces  proof  as  to  any  adverse 
holding.  It  does  not  appear  that  his  cestui 
que  trust  was  ever  informed  that  be  held  the 
moneys  collected  by  him  In  1854."  The  ad- 
mission of  the  defendant  was  that  he  never 
paid  the  claim  "in  any  way,  shape,  or  form." 
We  fail  to  see  how  the  last  statement  of 
facts  and  the  opinion  fdven  therein  can  be 
applicable  to  the  facts  here.  In  that  case 
ttie  trust  was  not  repudiated;  the  defendant 
satisfying  himself  by  saying.  In  effect:  "It 
Is  true  that  I  uever  paid  anythlngr  and  I  owe 
tiie  money,  but  I  should  not  pay  It,  because 
It  has  been  In  my  bands  for  more  than  20 
yeara." 

Plaintiff  also  cites  the  case  of  Warren  v. 
Adams.  19  Ck>lo.  515,  36  Pac.  GOt  There  the 
lna(!tloD  was  excused  because  the  claimant 
was  afflicted  with  a  phase  of  Insanity  known 
as  amnesia,  or  losB,of  memory.  Consequent- 
ly, the  doctrine  of  laches  did  not  apply.  No 
excuse  of  that  sort  bavins  been  made  In  this 
case,  Warren  v.  Adams  has  no  application 
bare. 

The  presumption  is  that  if  a  party  aCFected 
by  any  fraudulent  transaction  or  manage- 
ment might  with  ordinary  care  or  attention, 
have  seasonably  detected  It  he  .seasonably 
bad  actual  knowledge  of  it  Full  possession 
of  the  means  of  detecting  fraud  is  the  same 
as  actual  knowledge.  Pipe  v.  Smith,  5  Colo. 
140;  Faniham  v.  Brooks.  9  Pick.  (Mass.)  212; 
Angell  on  Ijimitattons,  8  187.  "The  statute  of 
limitations,  therefore,  shuts  the  doors  of  the 
courts  against  a  party  unless  be  brings  bis 
salt  wltbtn  the  prracribed  time,  althouf^  bis 
claim  Is  vtm  due,  and  good  faith  would  re- 
quire Its  payment  And  when  he  would 
take  adrantflge  of  the  exception  wblcb  gives 
him  a  further  tlmo  in  case  the  cause  of  action 
has  been  fraudulently  concealed  from  him, 
yet.  If  be  had  the  means  of  discovering  the 
fact,  his  want  of  knowledge  Is  to  be  attribut- 
ed to  tala  own  want  of  Tlgllance.  and  not  to 
concealment  by  others."  Nudd  t.  Hamblln. 
8  Allen  (Mass.)  130.  Whatever  Is  notice 
enough  to  put  an  Interested  party  upon  In 
quiry  Is  generally  regarded  as  good  notice  of 
all  those  matters  which  an  inquiry  prosecut- 
ed with  reasonaMe  diligence  would  have  dis- 
closed. Allen  V.  Moore.  80  Colo.  307,  70  Pac. 
682;  Tatea  v.  Kurd,  8  Colo.  843,  8  Pac.  675; 
Pllmore  t.  Relthman,  6  Oolo.  120.  *'It  Is  the 
well-established  principle  that  whatever  Is 
notice  enough  to  excite  attention,  and  put  the 
party  upon  his  guard,  and  call  for  Inquiry, 
Is  notice  of  everything  to  which  such  Inquiry 
might  have  led.  When  a  person  has  soffl- 
dent  information  to  lead  him  to  a  fact,  he 
riiall  be  deemed  conversant  of  It"  Kennedy 


V.  Green,  3  My.  &  K.  719;  Carr  v,  Hilton,  X 
Curt.  390,  Fed.  Cas.  No.  2,437.  "It  will  not 
do  to  remain  willfully  Ignorant  of  a  thing 
readily  ascertainable."  McQulddy  v.  Ware, 
20  Wall.  14,  22  L.  Ed.  811. 

Judged  by  these  rules.  Mrs.  Williams  had, 
or  might  have  had,  full  knowledge  of  the 
trnnsaction  at  any  time  during  13  years 
previous  to  the  commencement  of  her  action. 
She  h.id  knowledge  that  the  final  settlement 
of  the  estate  was  made  in  1881,  and  that  It 
was  found  to  be  insolvent  She  knew  that 
her  aunt  received  but  52  cents  on  the  dollar 
of  the  amount  of  ber  claim  against  the 
estate.  She  had  knowledge  that  ber  aiut 
Mrs.  Wallace,  was  In  constant  communica- 
tion with  the  defendant  Defendant  fre- 
quently visited  at  the  home  of  Mrs.  Wallace, 
w^hich  was  the  abiding  place  of  the  plaintiff 
until  her  marriage.  She  knew  that  she  was 
one  of  the  legatees  under  tbe  will,  and  that 
she  was  entitled  to  Interest  upon  her  legacy 
enrh  six  months.  She  knew  tbnt  she  re- 
ceived  no  interest  during  any  of  the  periods 
for  tbe  18  years.  She  might  with  little 
effort  by  writing  to  tbe  Judge  or  clerk  of  the 
connty  court  or  by  inquIrlDg  of  her  aunt, 
Mrs.  Wallace,  have  discovered  that  a  large 
portion  of  this  estate  had  been  purchased  by 
Mrs.  Wallace,  and  another  large  portion  by 
T.  Dewey  Woodruff.  She  might  by  making 
inquiry  at  the  office  of  tbe  clerk  and  recorder, 
have  discovered  that  this  property  was  all 
subseqnently  conveyed  to  the  defendant 
All  tbe  means  of  discovering  the  fraud.  If 
fraud  there  was,  which  we  do  not  determine, 
whidi  Rbe  possessed  In  1804,  were  at  her 
hand  at  all  times  after  the  settlement  of  the 
estate  In  1881.  For  13  years  she  supinely 
waited  until  this  property  became  valuable 
and  her  attention  was  called  to  tbe  fact  by 
lawyers  who  were  desirous  of  taking  the 
case,  and  then,  after  about  three  years,  she 
Instituted  these  proceedings.  It  will  ob- 
served that,  during  the  long  period  over 
which  the  transaction  referred  to  extended, 
the  plaintiff  never  made  or  caused  to  be 
made  the  subtest  Inquiry  In  relation  to 
any  of  them.  It  could  not  have  been  dif- 
ficult to  ascertain  that  this  property,  con- 
cerning which  rt  Is  said  tiie  defendant  was 
a  trustee,  had  been  acquired  by  tbe  trustee 
In  his  own  name.  If  he  held  It  In  tmst  for 
the  plaintiff,  as  all^iced,  ordinary  dlllgmce 
could  not  have  failed  to  find  tiie  clue  which 
In  every  case  would  lead  to  evidence  not  to 
be  resisted.  With  tbe  strongest  motives  for 
action,  the  plaintiff  was  supine.  If  the  trans- 
action was  fraudulent  as  she  alleges,  sbe 
did  nothing  to  unearth  It  It  was  her  daty 
to  make  the  effort  She  had  the  right  to 
know  that  the  estate  had  at  one  time  been 
possessed  of  this  real  estate.  Sbe  never 
made  tbe  sU^test  Inquiry,  either  In  person 
or  by  letter,  or  caused  any  Inqulty  to  be 
made  as  to  what  bad  become  of  this  prop- 
erty. Knowing  that  she  was  a  residuary 
legatee,  and  knowing  Hut  the  claim  was 
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mncle  that  there  was  no  residue,  she  bad 
notice  enough  to  excite  her  attention,  aud, 
having  notice  sufficient  to  put  her  on  her 
^ard  and  call  for  inquiry,  she  hdd  notice 
of  everything  to  which  such  inquiry  might 
have  ied.  Canty  v.  Green,  3  Mylne  &  K. 
732;  Angell  on  Limitations,  $  187;  Norris 
r.  Haggin,  12  Sawy.  53,  28  Fed.  275. 

It  Is  not  disputed  that  the  Inventories,  ap- 
praisment  bills,  petitions  for  sale,  and  re- 
ports of  sale  gave  full  Information  as  to  the 
existence  of  this  property;  that  It  was  sold 
by  the  executor;  and  that  the  records  of  Las 
Animas,  Bent,  and  Otero  counties  show  that 
portions  of  it  eventually  passed  into  the 
hands  of  this  defendant.  If  It  Is  contended 
that  the  records  are  only  a  constructive  no- 
tice to  subsequent  purchasers  aud  incum- 
brancers, and  are  not  such  to  other  parties, 
for  the  purpose  of  tills  case,  this  may  be 
taken  as  true,  but  this  controversy  hinges 
not  upon  the  question  of  constructive  notice. 
It  is  a  question  of  the  diligence  of  the  party 
— whether  she  has  exercised  due  diligence 
In  ascertaining,  or  eudeavoring  to  ascertain, 
her  rights  and  pursuing  her  remedy.  In  this 
state,  .Ts  well  as  In  all  others,  the  statutes 
provide  for  the  recording  of  Instruments  of 
conveyance.  A  storeiiouse  of  information  is 
here  provided  by  law,  open  to  every  person. 
These  laws,  like  all  others,  are  presumed 
to  be  known  to  all  who  are  affected  by  them, 
and,  as  a  matter  of  fact,  they  are  known  to 
all  citizens  having  the  slightest  degree  of  in- 
telligence. At  the  time  of  the  commence- 
ment of  these  transactions,  this  woman  was 
22  years  of  age,  possessed  of  good  education, 
and  she  apparently  moved  with  Intelligent 
people.  Her  aunt,  with  _  whom  she  lived, 
was  In  constant  correspondence  with  at  least 
two  lawyers;  so  it  cannot  be  said  that  she 
was  ignorant  of  the  means  by  which  she 
could  have  determined  or  ascertained  the 
facts  which  are  relied  upon  as  showing  a 
violation  of  his  trust.  Belug  possessed  of 
the  means,  it  was  her  duty  to  prosecute  In- 
quiry with  reasonable  diligence  unless  she 
was  lulled  to  sleep  by  some  active  deception, 
misrepresentation,  or  fraud  of  this  defend- 
ant or  his  emissaries.  No  claim  of  that  kind 
is  made.  Although  the  plaintiff  and  defend- 
ant frequently  met,  she  was  silent  concern- 
ing her  alleged  rights,  and  he  was  silent 
concerning  them.  In  cases  of  this  character, 
failure  to  give  notice  does  not  constitute 
fraud.  There  must  be  a  suppression  of  the 
facts  from  which  knowledge  may  be  obtain- 
ed, or  a  deception  as  to  the  actual  conditions, 
or  a  misrepresentation  of  the  facta,  none  of 
which  appear  to  have  existed  here. 

It  is  not  claimed  that  the  notices  neces- 
sary to  be  given  by  the  executor  of  his  in- 
tention to  sell  reiil  estate,  or  of  his  Intention 
to  make  final  spttlciiient  of  the  cstiite,  were 
frauduieotly  suppressed,  or  that  thoy  were 
not  published  act-ording  to  law.  The  piiiintiH 
excuses  iierself  because  she  resided  in  Illinois 
and,  while  the  papers  published  iu  Trinidad 


were  sometimes  sent  to  her  aunts  house, 
she  never  read  them.  In  the  Case  of  Broder- 
ick's  Will,  21  Wall.  603,  22  L.  Ed.  599,  it  is 
said  that  If  this  excuse  could  prevail.  It 
would  unsettle  all  proceedings  in  rem,  and 
confusion  would  be  the  result  There  is 
no  pretense  that  the  facts  constituting  the 
alleged  fraud  were  shrouded  In  concealment 
The  plaintiff  rests  her  case  upon  the  allega- 
tion that  she  had  no  knowledge  or  Informa- 
tion regarding  the  making  and  executing  of 
any  of  the  several  deeds  referred  to  in  her 
petition,  by  which  tiie  title  to  this  property 
became  vested  in  defendant,  until  September, 
1891,  but,  as  we  understand  the  complaint 
and  the  record,  there  Is  nothing  to  show  that 
by  any  act  of  the  defendant  this  knowledge 
was  kept  from  the  plaintiff,  nor  that  the 
plaintiff  could  not  have  become  fully  advised' 
as  to  all  of  the  facts. 

In  the  case  of  Manning  v.  San  Jacinto 
Tin  Co.,  7  Sawy.  430,  9  Fed.  72C,  the  allega- 
tions of  the  bill  were:  "That  your  orator 
never  heard  of  the  various  actings  and  doings 
hereinbefore  *  ■  *  •  set  forth,  or  any  of 
them,  xmtil  within  two  years  last  past" 
This  is  held  not  sufficient  because  no  reason 
is  given  for  not  discovering  the  fraud;  the 
court  saying  that  there  should  certainly  be 
some  showing  on  this  point.  In  view  of  the 
public  and  notorious  acts  alleged.  In  the 
case  at  bar,  the  allegation  of  the  bill  is: 
"Tour  orators  further  represent  aud  charge 
that  your  orators,  Sarah  B.  French  and  Eliza- 
beth L.  Williams,  had  no  knowledge  or  in- 
formation regarding  the  making  and  execu- 
ting of  any  of  said  deeds  *  *  *  and  had 
no  knowledge  or  Information  that  the  title 
to  the  lands  owned  by  the  said  James  M. 
Rice,  deceased,  nt  the  time  of  his  death,  or 
in  which  be  had  any  Interest  and  hereinbe- 
fore described,  bad  been  by  means  of  said 
deeds  ot  otherwise,  attempted  to  be  trans- 
ferred, or  transferred,  from  the  estate  of 
said  James  M.  Kice,  deceased,  to  any  In  the 
said  Thomas  T.  Woodruff,  and  Imd  no  knowl- 
e^e  or  Information  that  the  said  Thomas  T. 
Woodruff  claimed  title  to  the  lands  hereinbe- 
fore last  desciibed,  adverse  to  the  estate  of 
the  said  James  M.  Rice,  deceased,  or  adverse 
to  your  oi:ators,  and  the  other  heirs  and 
devisees  of  the  said  James  M.  Rice,  deceased, 
until  after  the  1st  day  of  September,  1891." 
It  will  be  observed  that  here,  as  in  the  case 
last  cited,  no  reason  Is  given  for  not  discover- 
ing the  fraud.  The  proof  In  this  particular 
does  not  aid  the  bill;  the  plaintiff  coutentir^ 
herself  by  saying  that  she  knew  .nothing  of 
the  facts,  and  that  she  made  no  inquiry  for 
the  purpose  of  ascertaining  them,  relying  up- 
on the  proposition  that  It  was  respondent's 
duty  to  inform  her  that  he  was  endeavoring 
to  defraud  her  and  the  other  heirs. 

Appellee  intends  that  the  case  of  Swift  t. 
Smith,  70  Fed.  7(10,  25  C.  C.  A.  154,  is  not  in 
point  for  the  reason  that  the  land  there  in 
qiieKtiou  had  increased  in  value  from  $250, 
at  the  time  of  the  void  admlnistrator'B  aal^ 
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to  $25,000,  at  the  time  the  suit  was  brought, 
aod  bad  passed  through  mauy  diflerent 
bauds,  and  had  been  improTed.  In  that  case 
tbe  learned  judge  did  not  base  bis  decision 
npon  the  ground  that  the  property  bad  passed 
Into  the  hands  of  Innocent  third  parties,  be- 
cause,  he  says:  *'Ck>ncediug,  bat  not  deciding, 
ttiat  the  records  of  the  deeds  to  and  from 
Nye,  the  administrator,  were  notice  to  all 
parties  claiming  under  him  ttiat  be  orlgiiially 
bdd  the  title  In  trust  for  the  appellant,  and 
that  tbe  decree  of  sale  of  tbe  probate  court 
was  Told,  the  appellant  presents  uo  case  here 
■which  entitles  ber  to  relief  in  equity  against 
a  purchaser  who  paid  $25,000  for  tbe  title 
to  tills  land  more  than  20  years  after  these 
deeds  were  recorded,  on  the  faith  of  tbe  con- 
veyances of  the  admlniBtrator  and  the  appel- 
lant's silent  abandonment  of  the  property." 
The  court  clearly  hitimates  that  tbe  decision 
was  based  solely  upon  acquiescence  and 
laches  of  tbe  plaintiff.  "Counsel  for  tbe 
appellant  invoke  the  principle  that  there  can 
be  no  acquiescence  and  uo  lacbes  where  there 
Is  no  knowledge,  and  contend  that,  since  tbe 
appellant  did  not  know  that  she  bad  any  in- 
terest in  these  lota  until  18&1,  she  cannot  be 
cliarged  wltb  laches  in  aBa«-ting  ber  rights." 
In  th6  jcase  at  bar,  as  we  understand  the 
position  of  appellee.  It  Is  that  she  could  not 
be  charged  with  acquiescence  or  laches  be* 
cause  abe  did  not  know  that  this  property 
had  been  purchased  by  the  executor.  The 
learned  Judge  then  proceeds  to  say:  "Ignor- 
ance which  is  tbe  effect  of  inexcusable  n^ll- 
gence  is  no  excuse  for  laches,  and  knowledge 
of  facts  and  circumstances  which  would  pat 
a  person  of  ordinary  prudence  and  diligence 
on  Inquiry  Is,  In  tbe  eyes  of  the  law,  equiT- 
alent  to  a  knowledge  of  all  tbe  facts  which 
a  reasonably  diligent  inquiry  would  disclose. 
Whatever  is  notice  enough  to  excite  attention, 
and  put  the  party  on  bis  guard,  and  call  for 
inquiry,  Is  notice  of  everything  to  whicb  such 
inquiry  might  have  led.  When  a  person  has 
sufficient  knowledge  to  lead  him  to  a  fact,  he 
shall  be  deemed  conversant  with  It  ♦  *  * 
This  principle  measures  the  knowledge  which 
tbe  law  imputes  to  those  who  are  charged 
with  laches."  After  citing  numerous  author- 
ities to  tbe  above  proposition,  the  court  then 
adverts  to  tbe  facts  as  follows:  "When  the 
appellant  i>ecame  of  age,  in  1871,  she  had  met 
and  W'AS  acquainted  with  John  A.  Nye,  who 
bad  been  the  administrator  of  her  father's 
estate.  [In  tbe  case  at  bar,  appellee  was  22 
yean  of  age  at  t^e  time  of  ber  uncle's  death, 
and  was  then  personally  acquainted  with  tbe 
executor.]  She  bad  lived  for  10  years  (from 
the  age  of  4  to  the  age  of  14  years)  in  the 
same  town,  and  for  4  years  iu  tbe  same  house 
with  her  grandfather,  who  bad  been  her 
guardian  and  had  received  $1,000  from  this 
administrator  for  her  beneflt.  [Here,  tbe  ap-  | 
peilee  resided  wltb  ber  aunt,  who  was  lii  i 
constant  communication  with  tbe  executor. 
She  knew  of  tbe  death  of  her  uncle,  of  the 
appointment  of  the  execntor,  of  the  existence 
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of  the  will,  and  that  she  was  a  legatee.] 
She  knew  that  her  father  had  lived  and  died 
in  Pueblo  county,  In  tbe  state  of  Colorado; 
that  he  owned  some  property  in  that  state; 
and  that  Nye  bad  been  tbe  administrator 
of  bis  estate.  If  these  facts  were  not  suffi- 
cient to  excite  attention  and  call  for  Inquiry 
as  to  tbe  property  of  this  estate  left  unsold 
or  improperly  sold  by  the  administrator,  we 
are  at  a  loss  to  luiow  what  facts  would,  have 
been  sufficient  Tbe  least  Investigation  in 
tbe  natural  and  usual  place  to  make  such  an 
Inquiry  would  have  led  unerringly  to  a  dis- 
covery in  1871  of  all  the  facts  which  the 
husband  of  appellant  learned  of  bis  own  ac- 
cord, and  brought  to  her  attention  in  1891. 
without  any  inquiry  on  her  part"  So  here, 
if  the  facts  of  which  the  appellee  was  cogni- 
zant were  not  sufficient  to  put  her  upon  her 
inquiry.  It  is  difficult  to  determine  what  facts 
would  be  sufficient  Tbe  least  Investigation 
In  the  natural  and  usual  place  to  make  such 
au  inquiry  would  have  led  unerringly  to  a 
discovery,  at  tbe  time  of  the  filing  of  tbe 
deeds  to  Woodruff,  of  all  the  facts  which 
plaintiff  says  counsel  advised  her  in  1891. 
The  court  then  proceeds:  "She  was  not  the 
victim  of  any  actual  fraud  or  of  any  conceal- 
ment All  the  facts  upon  which  she  now 
relies  were  spread  upwi  the  records  of  the 
■probate  court  of  Pueblo  eouuty.  and  upon  tbe 
records  of  the  register  of  deeds  at  Denver, 
in  1871,  open  and  ready  for  her  inspection. 
The  natural  place  to  inquire  for  property  of 
the  estate  of  Russell,  when  she  knew  that 
be  had  lived  and  died  in  Pueblo  county,  in 
tbe  state  of  Colorado,  was  In  tbe  probate 
court  of  that  county.  An  Inquiry  would 
have  disclosed  a  sufficient  description  of  these 
lots  and  their  location,  both  In  the  Inventory 
of  ber  father's  estate,  and  In  tbe  account  of 
tbe  administrator,  to  have  led  to  a  discovery 
of  their  occupation  by  Brown,  and  of  tbe 
record  of  tbe  deeds  of  them  In  the  register's  ' 
office  at  Denver.  Under  the  principle  of  law 
to  which  we  have  referred,  the  appellant 
must  be  charged  with  knowle<^  of  ail  the 
facts  on  whicb  this  suit  la  founded,  because 
she  knew  facts  sufficient  to  put  a  person  of 
ordinary  prudence  and  sagacity  upon  inquiry 
which  would  have  led  Inevitably  to  a  knowl- 
edge of  those  facts,  if  It  had  been  pursued 
with  reasonable  dlligeuce." 

In  principle  we  can  see  but  little  difference 
between  the  case  of  Swift  v.  Smith  and  this 
one.  While  It  is  true  that  In  that  case  tbe 
property  had  changed  hands  and  was  no  loit- 
er in  .the  possession  of  tbe  executor,  and  In 
this  case  it  is  in  the  possession  of  tbe  ex- 
ecutor, yet  In  that  case  it  is  conceded  that  the 
owners  of  the  property  took  it  wltb  notice 
ot  the  defects  of  the  title.  Tbe  case  is  de- 
termined squarely  upon  the  facts  which 
should  have  put  tbe  plaintiff  therein  upon  her 
inquiry,  and  wlilch  are  similar  to  tbe  facts 
here.  There  the  property  was  originally 
worth  $25a  It  grew  to  be  worth  $25,000. 
Heiv,  tbe  property  was  wiginally  worth  but 
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a  few  tbonsand  dollars,  and  It  grew  to  be 
worth  many  times  tbat  amount;  tbe  caRh 
Judgment  alone  being  $48,000.  Tbere,  tbe 
property  bad  been  improved.  Here,  tbe  prop- 
erty bas  been  improved,  and  bere.  in  addition 
to  tbe  Improvementa,  tbe  appellant  has  ex- 
pended $28,000  for  the  enhancement  ot  the 
value  of  this  property. 

If  one  with  sufflelent  notice  or  means  of 
knowledge  of  bis  rights  and  of  all  of  the  ma- 
terial circumstances  of  the  cases  lies  by  for 
a  considerable  time  and  knowingly  and  de- 
liberately permits  another  to  deal  with  prop- 
erty or  incur  expense  under  the  belief  that 
this  transaction  bas  been  recognized,  or  freely 
and  advisedly  abstains  for  a  considerable 
lapse  of  time  from  impeaching  It,  there  Is 
acquiescence,  and  the  transaction,  although 
originally  impeachable,  becomes  unimpeach- 
able in  equity.  2  Herman  on  Estoppel  and 
Res  Judicata,  S  10G3.  It  la  a  familiar  prin- 
ciple that  courts  of  equity  will  only  grant 
relief  In  cases  In  which  tbe  application  there- 
for Is  made  promptly  and  without  unreason- 
able delay,  whatever  may  be  tbe  merits  of 
the  controversy.  Laches  and  neglect  ought 
forever  to  be  discouraged.  There  is  In  chan- 
cery always  a  limitation.  Nothing  will  bring 
a  court  of  equity  into  action  but  "pure  equity 
and  a  reasonable  diligence^  The  strongest 
equity  may  be  forfeited  by  laches  or  aban- 
doned by  acquiescence.  Nothing  can  call 
forth  an  equity  court  into  activity  but  con- 
science, good  faith,  and  reasonable  diligence. 
Where  these  are  lacking  the  court  is  passive, 
and  does  nothing.  Laches  and  neglect  are 
always  discountenanced.  Great  Western 
Uln.  Co.  T.  Woodmas  of  Alston  MIn.  Co. 
et  al.,  14  Colo.  01.  23  Pnc.  908;  Peebles  v. 
Reading,  8  Serg.  &  R.  (I^.)  4'.Xi;  Sullivan  v. 
R.  R.  Co.,  94  U.  S.  811,  24  L.  Ed.  324;  Smith 
T.  Clay,  2  Amb.  045.  It  Is  true,  as  a  general 
rale,  that  when.  In  case  of  an  express  trust, 
the  relation  of  trustee  and  cestui  que  trust 
Is  admitted  to  exist,  and  there  is  no  asser- 
tion of  adverse  claim  or  ownership  by  the 
trustee,  lapse  of  time  can  constitute  no  bar  to 
relief,  but,  where  the  trust  relation  Is  re- 
pudiated, or  the  acts  of  the  parties,  or  other 
circumstances,  give  rise  to  presumptions  un- 
favorable to  Its  continuance.  In  all  sucu  cases 
a  court  of  equity  will  refuse  relief  on  the 
ground  of  lapse  of  time.  Tlie  fraud  must  be 
one  tbat  is  secret  and  concealed,  and  not  one 
that  la  patent  and  known.  The  presumption 
is  that  If  a  party  affected  by  any  fraudulent 
transaction  or  mariagement  might,  with  or- 
dinary care  and  attention,  have  seasonably 
detected  it,  be  seasonably  had  actual  knowl- 
edge of  It  De  Mares  r.  GUpln,  16  Colow  70, 
24  Pae.  508. 

Measured  by  this  rule,  the  plaintlflf  was  at 
fault  Having  failed  to  receive  her  Install- 
ment of  interest  each  6  mouths  for  13  years, 
she  bad  notice  that  the  defendant  had  repudi- 
ated the  trust  if  any  existed,  and  It  was  then 
her  duty  to  make  such  Investigation  as  would 
tdvlse  ber  of  tbe  full  situation.  Having  had 


notice  enough  to  excfte  her  attention,  she  bad 
notice  of  everything  to  which  It  Is  subse- 
quently found  tbat  such  Inquiry  might  faave 
led,  and  this  Inquiry,  if  any  had  been  madev 
would  have  led  to  the  information  that  this 
property,  which  had  at  one  time  belonged  to 
the  estate,  was  now  held  by  the  defendant, 
claimed  by  him  as  his  own  property,  and 
dealt  with  by  him  as  such.  Hut  it  Is  said 
tliiit  it  was  the  duty  of  the  defendant  to  In- 
form tbe  plaintiff  that  there  was  nothing 
for  ber,  and  that  having  failed  to  Inform  her 
how  be  W08  dealing  with  the  property,  he  Is 
guilty  of  having  concealed  It  from  ber.  Tbls 
is  not  tbe  law  as  we  understand  It  It  was 
her  business  to  Inquire  as  to  what  bad  be- 
come of  this  property.  Slight  Inquiry  would 
have  Informed  ber  as  to  the  full  situation. 
"Concealment  by  silence  is  not  enough. 
There  must  be  some  trick  or  contrivance 
intended  to  exclude  suspicion  and  prevent  In- 
quiry." De  Mores  v.  GUpln,  15  Colo.  70, 
24  Pac.  (SC8;  Wood  v.  Carpenter,  101  U.  S. 
143.  25  L.  Ed.  807.  Tbere  Is  no  proof  of  any- 
thing of  that  sort  here.  The  order  of  the 
county  court  to  sell  the  Smlth-Rli-e  note  was 
made  in  April,  1881,  and  the  entry  showing 
the  sale  of  the  note  was  made  in  June,  1881. 
This  was  a  matter  of  record.  On  Jply  20, 
1881,  the  deeds  from  defendant  to  Airs.  Wal- 
lace and  from  Mrs.  Wallace  to  T.  Dewey 
Woodruff,  of  the  Bent  county  lands,  were 
recorded.  On  July  26,  1881.  tbe  deeds  be- 
tween tbe  same  parties  as  to  the  Las  Animas 
county  lands  were  recorded.  On  September 
23,  1881,  the  deed  from  John  to  defendant  for 
the  Trinidad  lots  was  recorded.  On  Sep- 
tember 30,  1881,  tbe  deed  from  John  to  T. 
Dewey  Woodruff,  covering  the  lands  sold  by 
Collins,  trustee,  was  recorded;  On  the  same 
date  the  power  of  attorney  from  T.  Dewey 
Woodruff  to  T.  T.  Woodruff  was  recorded. 
On  March  30,  1882,  petition  to  sell  real  estate 
in  Adams  county.  111.,  was  Institu'ed,  and 
plaintiff,  Williams,  appeared  and  Sled  bftr 
answer.  In  October,  1883,  the  dei-d  from  T. 
Dewey  Woodruff  and  Mrs.  Wallace  to  T.  T. 
Woodruff,  of  the  Las  Animas  county  lands, 
was  recorded.  In  March,  18S5,  deed  from 
T.  Dewey  Woodruff  to  defendant  for  the  Las 
Animas  coimty  lands  was  recorded.  In 
March,  1885,  deeds  were  recorded  In  Las 
Animas  and  Bent  counties,  sbowlng  trans- 
fers from  T.  Dewey  Woodruff  to  Mrs.  Wal- 
lace, and  from  ber  to  defendant  In  Decem- 
ber, 1885,  defendant  deeded  to  F.  T.  Moore 
an  undivided  half  interest  In  certain  lands. 
In  1887  defendant  sold  certain  lots  to  the  La 
Junta  Town  Company.  In  ISOO  he  made  a 
declaration  of  trust  of  tbe  Highland  addition 
to  the  people  of  La  Junta.  So  It  appears 
that  there  was  no  effort  upon  tbe  part  of 
defendant  to  conceal  any  of  these  proceed- 
ings. The  deeds  were  promptly  recorded  and 
notice  thereby  promptly  given  to  all  the  world 
that  he  was  treating  this  property  as  his  own. 
Tbere  was  an  absolute  lack  of  any  reason- 
able diligence  or  any  diligence  whatever  on 
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llie  part  of  plaintiff  to  dlv»ver  tbese  trans- 
acUons,  8Iie  could  bave  discovered  all  tbeae 
matters  by  simply  writing  to  the  court  at 
Trinidad,  and  to  tbe  recorders  of  tlie  Bereral 
counties.  Having  bad  tbe  means,  sbe  must 
be  preanmed  to  have  bad  tbe  knowledge  it- 
self. "Reasonable  diligence  Is  alvaya  neces- 
sary to  Incite  the  activity  of  a  conrt  of  equi- 
ty. Tbe  strongest  eqnl^  may  be  forfeited 
by  lacbes  or  abandoned  by  acqulescoice." 
HcLangblla  v.  Tbompson,  2  Colo.  App.  140, 
S9  Pac  817. 

It  Is  Bald  In  Warren  v.  Adams,  19  Oolo. 
526,  SG  Pac.  008:  "An  essential  element  In 
fl  case  to  constitute  lacbes  Is  tbat  tbe  party 
whose  delay  la  in  question  shall  have  been 
blamable  therefor  In  the  contemplation  of 
equity ;  that  be  ought  to  bave  moved  before. 
If  he  desired  the  x>ecnllar  and  dlacKUonary 
relief  which  coorts  of  equity  afford.  There 
mns^  therefore,  have  been  knowledge,  actual 
or  Imputable,  of  the  foots,  which  should  bave 
prompted  a  choice  either  to  diligently  seek 
equitable  relief  or  thereafter  to  be  content 
with  such  remedies  aa  a  court  of  law  might 
afford.*'  In  this  case.  If  the  plaintiff  did  not 
bave  actual  knowledge,  sbe  at  least  bad 
Imputable  knowledge  of  the  facta.  Having 
knowledge  that  the  estate  was  treated  as 
Insolvent,  and  lulling  and  neglecting  to  make 
any  of  tl»  numerous  Inquiries  which  would 
have  put  her  In  possession  of  all  tbe  drcnm- 
stances,  alie  will  be  deemed  to  have  slept 
upon  her  rights,  and  cannot  now  be  afforded 
reUef. 

In  the  case  of  Bateman  v.  Beltler,  19  Cola 
553.  36  Pac.  061,  it  Is  said :  "If  she  was  en- 
titled to  tbe  portion  owned  by  Roljert  Stand- 
ring  at  tbe  time  of  his  demise,  she  ahonld* 
bave  set  up  such  dalm ;  Instead  of  doing  this 
^e  waited  nearly  four  years  After  the  con- 
firmation of  the  sale  before  asserting  such 
claim.  In  the  meantime  a  portion  of  tbe 
proprrty  had  been  deeded  by  the  purchasers, 
and  third  parties  had  paid  out  large  sums 
upon  tlie  fnltb  of  the  order  of  the  court 
During  all  this  time,  tbe  purchasers  bad  been 
in  possession,  prasumably  paying  taxes  upon 
tbe  property,  or  otiierwise  it  would  ha.ve 
been  sold  for  taxes.  In  this  new  country  the 
value  of  city  property  fluctuates  continually, 
and  parties  claiming  title  thereto  cannot  be 
allowed,  with  fall  Information,  to '  remabi 
silent  for  years,  wldle  interested  parties  in- 
vest on  the  strength  of  a  title  apparently  per- 
fect. To  allow  plaintiffs  in  error  to  maintain 
tills  suit  would  be  a  manifest  injustice  and 
a  fraud  upon  the  rights  of  tbe  defendants. 
By  a  familiar  principle,  a  pdrty  who  is 
guilty  of  laches  or  unreasonable  delay  In 
asserting  bis  rights  must  be  denied  equitable 
relief."  In  tbe  case  before  the  court,  Instead 
of  waiting  toor  years,  aa  In  the  Bateman  v. 
Seltler  Case,  the  plaintiff  saw  fit  to  wait  for 
18  years,  during  which  time  she  had  p&e- 
mltted  tiie  defendant  to  treat  this  proper^ 
as  tala  own.  He  had  donated  to  tbe  public. 
In  a  manner  which  be  considered  would  in- 


ure to  the  benefit  of  this  pnqierty,  upwards 
of  $28,000.  He  had  erected  valuable  im- 
provements upon  the  property.  He  devoted 
the  energies  of  the  best  years  of  his  life  to 
the  upbuUdbig  of  tbe  communities  In  wtiich 
thla  property  was  situate,  so  as  to  make  It 
valuable. 

What  is  said  In  the  caaa  last  dted  as  to 
the  flactoatlng  value  of  property  in  thla  new 
country  la  peculiarly  applicable  to  this  case. 
For  instance,  about  the  time  tiiat  Hr.  Wood- 
ruff was  appointed  executor,  Mrs.  French, 
one  of  tbe  original  plaintiffs  la  this  action 
and  an  aunt  of  plaintiff,  Williams,  wrote  to 
certain  citizens  of  Trinidad  as  to  the  value  of 
this  estate.  They  informed  her  that  the  en- 
tire property  was.  worth  hut  a  few  thousand 
dollars ;  that  the  lands  known  aa  the  "Powell 
Canon  Lands,"  being  tbe  same  lands  which 
were  sold  under  tbe  Hill  trust  deed,  were 
worth  from  |1.25  to  $2.50  per  acre;  yet  we 
find  sometime  later  that  defendant  sold  a 
portion  of  these  lands  for  $100  per  acre,  and 
It  la  said  that,  at  the  time  of  the  trial  of 
this  case,  tbey  were  again  of  but  nominal 
value.  So  with  tbe  lands  in  Trinidad  and  in 
La  Junta.  Some  years  the  prospects  were 
bright,  and  the  lands  would  be  worth  con- 
sidraable  money.  Other  years  there  would 
be  no  market  tor  them,  and  they  would  be  of 
but  little  value;  This  la  but  the  experience 
of  nearly  all  new  communities.  Plaintiff 
may  not  sit  by  and  watch  the  defendant 
treat  the  property  as  his  own,  sell  It,  exchange 
it,  improve  it,  ami  expend  his  money  for  pub- 
lie  improvement  to  enhance  the  value  of  ttte 
property  until  It  becomes  extremely  valuable^ 
and  then  say  It  belongs  to  her  and  his  labor 
was  vain.  Having  failed  to  speak  when 
equity  demanded  tbat  a  should,  she  cannot 
now  be  heard  when  conscience  demands  tbat 
she  be  silent  True,  she  claims  that  she  did 
not  have  knowledge  of  these  things,  but  she 
had  tbe  means  of  knowledge,  and,  having 
had  tbe  means  of  knowledge,  she  will  be  con- 
sidered as  having  had  the  knowledge  itself. 

In  nagerman  v.  Betes,  6  Cola  App.  402, 
38  Pac.  1104,  Judge  Biraell  says:  "When  tbe 
toundationa  of  our  system  of  equity  Juris- 
prudence were  first  laid  by  tbe  learned  law- 
yers and  tbe  wise  Judges  who  were  Its  au- 
thors, It  was  declared  that  whenever  a  par- 
ty  Invoked  tbe  extraordinary  powers  of  a 
court  of  equity  to  compel  the  f^ieclflc  per^ 
f  ormance  of  a  contract  he  must  proceed  with 
Iwth  diligence  and  promptoess.  The  absence 
of  this  dlllgmce  has  long  since  become  crys- 
tallized in  the  legal  term  laches,'  which  la 
tocapable  of  an  exact  definition,  and  d^>end- 
ent  upon  neither  tbe  lapse  of  time  nor  the 
force  of  those  stetotes  which,  in  actions  at 
law,  determine  gmerally  tbe  plaintiff's  right 
The  defense  of  ladies  la  in  no  sense  depend- 
eai  upon  tlie  statute  ot  limitations.  The 
lapse  of  time  and  the  staleness  of  the  dalm 
are  undoubtedly  the  govoning  considerations 
which  control  the  application  of  this  rule, 
but  the  parties  are  always  held  bound  to 
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proceed  Trith  reasonable  diligence  In  the  en- ' 
forcement  of  their  rights."  Then,  after 
reciting  the  facta,  the  court  further  says: 
"It  may  be  truthfully  said  that  for  eight 
mortal  years  the  plaintiffs  failed  to  prosecute 
their  action.  There  was  a  most  notable 
absence  of  that  'conscience,  good  faith,  and 
reasonable  diligence,'  which  courts  of  equity 
alwaj-s  require."  It  Is  true  that  this  case 
was  rerersed  in  24  Colo.  72,  49  Pac.  139,  by 
this  court,  but  the  soundness  of  the  doctrines 
of  law  as  announced  in  the  Court  of  Appeals 
was  not  disputed.  The  court  found  that 
there  were  sufficient  facts  to  excuse  the  delay 
of  plaintiffs  In  that  action,  and  the  caae  was 
reversed,  not  because  of  any  error  In  the  law 
announced  by  Judge  Bissell,  but  because  it 
was  found  that  the  delay  was  occasioned  by 
matters  which  rendered  the  plaintiff  excusa- 
ble. No  excuse  Is  offered  In-thls  case  except, 
fbrsooth,  that  the  defendant  had  not  advised 
the  plaintiff  as  to  his  actions. 

Whatever  may  be  said  as  to  the  moral 
obligation  resting  upon  tlie  defendant,  there 
was  still  a  legal  obligation  resting  upon  the 
plaintiff,  whereby  It  was  her  duty  to  take 
some  independent  action  for  the  purpose  of 
supplying  hersedf  with  such  information  as 
would  lead  her  to  a  full  knowledge  of  the 
facts.  The  plaintiff,  knowing  that  she  was 
a  devisee  under  the  will,  and  learning  that 
the  estates  of  Rice  In  Iowa  and  Illinois  were 
insolvent,  and  knowing  that  defendant  was 
engaged  in  the  settlement  of  the  estate  In  Col- 
orado, and  that  the  ratate  here  was  Insolvent, 
had  sufficient  knowledge  to  put  her  upon  her 
inquiry  to  determine  or  discover  what  had  be- 
come of  this  property.  The  sllghest  effort 
would  have  ted  her  to  the  true  situation.  It 
was  only  necessary  for  her  to  inquire  of  her 
aunt,  under  whose  roof  she  was  then  sleeping, 
to  learn  all  that  she  could  have  learned  at  the 
time  of  the  commencement  of  this  action. 
''No  doctrine  Is  so  wholesome,  when  wisely 
administered,  as  that  of  laches.  It  prevents 
the  resurrection  of  state  titles,  and  forbids 
the  spying  out  from  the  records  of  ancient 
and  abandoned  rights.  It  requires  of  every 
owner  that  he  take  care  of  his  property,  and 
of  every  claimant  that  he  make  known  his 
claims.  It  gives  to  the  actual  and  larger  pos- 
sessor security,  and  justifies  him  in  all  ef- 
forts to  ImproTe  and  make  valuable  the  prop- 
erty he  holds.  It  is  a  doctrine  received  with  fa- 
vor, because  Its  proper  application  works  out 
justice  and  equity,  and  often  bars  the  holder 
of  a  mere  technical  right,  which  he  has  aban- 
doned for  years."  Naddo  v.  Bardon,  51  Fed. 
493,  2  C.  O.  A.  835.  "The  term  'laches'  In  its 
broad  legal  sense,  as  Interpreted  by  courts  of 
equity,  signifies  such  unreasonable  delay  In 
the  assertion  of  and  attempted  securing  of 
equitable  rights  as  should  constitute.  In 
equity  and  good  conscience,  a  bar  to  recovery. 
•  •  •  A  learned  Judge  has  aptly  and  beau- 
tifully Bald  that  this  power,  as  exercised  by 
the  courts  of  equity.  Is  well  symbolized  by 


the  emblem  of  Time,  Vho  Is  depicted  as  car- 
rying a  scythe  and  an  hourglass,  that,  while 
with  one  he  cuts  down  the  evidence  wtilch 
might  protect  Innocence,  with  the  other  he 
metes  out  the  period  when  innocence  can  no 
longer  be  assailed.'  No  specific  limit  of  time 
can  be  fixed  within  which  the  doctrine  may  be 
successfully  invoked  in  courts  of  equity.  It  Is 
not  essential  that  such  time  should  have  elaps- 
ed aa  to  make  the  statute  of  limitations  ef- 
fective. •  •  •  A  delay  which  might  have 
been  of  no  consequence  in  an  ordinary  case 
may  be  amply  sufficient  to  bar  the  title  to  re- 
lief, whai  the  property  is  of  a  speculative 
character.  *  •  •  If  the  properly  is  of  a 
speculatlVD  or  precarious  nature,  it  is  the  du^ 
of  a  man  complaining  of  fraud  to  put  forward 
bis  complaint  at  the  earliest  possible  time. 
He  cannot  be  allowed  to  remain  passive,  pre- 
pared to  affirm  the  transaction  if  the  concern 
should  prosper,  or  to  repudiate  it  if  that 
should  prove  to  his  advantage."  Graff  v. 
Town  Co.,  12  Colo.  App.  106.  54  Pac.  854; 
Kerr  on  Fraud  &  Mistake,  306;  WilJlams 
V.  Rhodea,  81  111.  571.  "The  question  ordi- 
narily Is  whether,  during  the  period  of  delay, 
such  changes  have  taken  place  In  the  position 
of  parties,  relative  to  the  subject-matter  of 
the  litigation,  as  to  render  It  inequitable  to 
permit  the  enforcement  of  rights,  concerning 
which  oherwlse  there  might  be  no  difficulty. 
If,  while  the  injured  party  Is  unnecessarily 
Inactive  •  *  •  the  other  party,  on  the 
faith  of  an  apparent  situation,  the  reality  of 
which  he  had  no  reason  to  doubt,  has  eo 
changed  bis  position  that,  If  existing  condi- 
tions were  disturbed,  be  would  suffer  injury, 
the  delay  is  chargeable  as  laches,  and,  lo 
equity  the  consequence  of  the  laches  is  tho 
loss  of  the  remedy."  Du  Bols  v.  Olnrii,  12 
Colo.  App.  220,  55  Pac.  750. 

Measured  by  this  rule,  we  find  thai  defend- 
ant, relying  upon  bis  own  good  faith  and  be- 
living  that  this  property  was  bis  own,  ex- 
pended his  time,  enei^,  and  many  thousands 
of  dollars  In  the  development  of  the  section  of 
country  wherein  the  property  was  situate, 
with  the  purpose  of  making  it  valuable  and 
his  Investment  profitable.  After  be  has  suc- 
ceeded In  doing  this  and  the  plaintiff  sat  by 
silently  for  13  years,  during  the  progress  of 
this  development,  she  ought  not  now  to  be 
heard  claiming  that  this  money,  labor,  and 
eneregy  were  expended  for  her  use  and  l>en©« 
fit.  "The  plaintiff  has  slept  upon  his  alleged 
rights.  His  opponent  has  long  been  allowed 
to  possess  and  enjoy  the  disputed  property 
without  complaint  The  controversy  has 
probably  been  settled.  The  evidence  has  been 
lost  or  obscured.  The  plaintiff  has  sought  ad- 
vantage by  delay.  His  action  is  an  experi- 
ment. There  can  be  no  justice  or  equity  In  his 
claim."  Dunne  v.  Stotesbury,  16  Colo.  89,  26 
Pac.  333. 

In  Manning  v.  San  Jacinto  Tin  Co.  (C.  C.) 
9  Fed.  737,  it  is  said:  "It  must  not  be  forgot- 
ten, not  only  that  the  world  'moves  on/,  but 
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that  in  this  age  and  country  and  In  this  part 
of  the  conntry,  it  moves  rapidly.  Three  years 
now,  and  especially  in  California,  is  long- 
er, in  events  and  progress,  than  20  years  some 
centuries  ago,  when  the  statutes  of  limitations 
were  adopted  in  England.  [The  same  is  true 
in  Colorado.]  Parties  cannot  lie  down  to 
sleep  upon  their  rights,  and,  on  waking  up 
many  years  after,  find  them  in  the  same 
condition  as  that  in  which  they  were  left. 
Even  Rip  Van  Winkle,  in  a  slower  period  and 
among  a  slower  people,  when  aroused  from 
his  20  years'  Blumbers  in  the  recesses  of  the 
mountains,  in  the  neighborhood  of  'Sleepy 
Hollow,*  found  that  the  world  bad  'moved  on.' 
•  •  •  If  the  open,  known,  notorious  facts 
suggested  in  the  bill,  and  apparent  upon  the 
records  of  the  county,  did  not  In  fact  put  the 
complainant  and  his  grantor  upon  inquiry, 
and  lead  them  to  a  discovery  of  the  frauds 
charged  *  •  •  they  must  Indeed  have 
been  grossly  n^Iectlve  of  their  own  interests." 
The  above  remarks  are  especially  applicable 
to  the  ease  at  bar.  The  13  years  between  the 
time  when  the  plaintiff  should  have  commen- 
ced to  receive  her  semiannual  interest,  and  the 
beginning  of  this  suit,  were  big  with  progress 
in  the  counties  in  which  this  property  was 
located.  The  world  moved  on  in  that  local- 
ity :  the  repadiatlon  of  the  trust,  If  there  was 
a  trust,  was  sufficiently  open  and  notorious 
to  put  this  iilalntlFf  on  notice :  and  she  could 
not  indulge  in  n  Itip  Van  Wiuklian  Slumber 
during  the  13  years  and  then  expect  to  wake 
up  and  And  matters  in  the  same  condition 
in  which  they  were  left.  "The  law  of  laches, 
like  the  principle  of  limitation  of  actions,  was 
dictated  by  experience,  and  is  founded  In  a 
salutary  policy.  •  •  •  The  rule  which 
gives  it  the  effect  prescribed  is  necessary  to 
the  peace,  repose,  and  welfare  of  society.  A 
departure  from  it  would  open  an  Inlet  to  the 
evils  Intended  to  be  excluded."  Brown  v. 
County  of  Buenn  Vista,  95  U.  S.  157,  24  L. 
Ed.  422. 

In  the  case  of  Young  v.  Cook,  30  Miss.  332, 
the  court  says:  "It  may  be  said,  however, 
that  Shotwell  was,  under  the  will,  a  trustee, 
and  that  the  statute  does  not  run  In  such  a 
case.  This  is  true  In  regard  to  express  trusts, 
and  this  may  be  deemed  to  be  of  that  char- 
acter. But  It  If  only  true  so  long  as  the  char- 
acter of  trr.yt  ■  .nnd  cestui  que  trust  exists. 
By  the  settlvn.i'iit  made  In  March.  1845,  both 
parties  treated  the  trust  as  satisfied.  The 
petition,  however,  says  that  the  trustee  di- 
vested himself  of  his  character  of  trustee  by 
fratidulent  means.  Admitting  this  to  be  true, 
the  fraud,  to  avail  the  party,  nnist  have  been 
snch  that  he  could  not,  by  the  use  of  reason- 
able diligence,  have  discovered  It  within  the 
period  prescribed  by  the  statute.  He  could 
have  made  this  discovery  as  well  within  one 
year  after  the  commisi'lon  of  the  fraud,  by 
proper  diligence,  as  In  the  time  alleged  in  his 
petition."  That  Is  true  in  this  case.  Suppose 
that  Woodruff  was  a  trustee  of  an  express 
trust  when  he  made  bis  final  settlement  with 


the  court  in  1881  whwein  he  stated  that  the 
debts  were  still  unpaid  and  there  was  noth- 
ing to  satisfy  specific  legacies,  and,  of  course, 
nothing  for  residuary  legatees.  He  repudi- 
ated the  trust.  The- plaintiff  knew  of  the 
making  of  this  leport,  or  had  the  means  of 
knowing  it.  Everything  that  she  has  learn- 
ed since  18U1  could  as  well  have  been  learn- 
ed many  years  previous  to  that  time.  Nu- 
merous cases  have  been  decided  by  this 
court,  where  delay  for  a  much  less  period 
than  that  fixed  by  the  statute  of  lim- 
itations has  been  held  to  preclude  the 
right  of  the  party  to  bring  the  suit.  In 
such  cases,  It  is  said,  courts  of  equity  act  up- 
on their  own  inherent  doctrine  of  discour- 
aging, for  the  peace  of  society,  the  prosecu- 
tion of  the  suit :  and  no  general  rule  can  be 
laid  down  for  the  guide  of  the  court  In  every 
case."  Kerr  on  Fraud  &  Mistake  (Bump's 
Ed.)  306;   Williams  v.  Rhodes,  81  111.  571. 

Conceding  what  Is  contended  for  by  the 
counsel  for  plaintiff,  that  time  does  not  run 
against  an  express  trust,  it  must  be  borne 
in  mind  that  this  rule  is  subject  to  the  quali- 
fication that  when  the  trust  Is  r^udlated  by 
clear  and  unequivocal  words  and  acts  of  the 
trustee  wIk>  claims  to  hold  the  trust  property 
as  his  own,  and  such  repudiation  and  claim 
are  brought  to  the  notice  of  the  beneficiary 
in  such  a  manner  that  he  is  called  upon  to 
assert  his  equitable  rights,  or  he  has  suffi- 
cient information  to  put  him  upon  his  in- 
quiry, time  will  begin  to  run  from  the  date 
such  repudiation  and  claim,  or  Information 
which  would  have  led  to  the  discovery,  came 
to  the  knowledge  of  the  beneficiary.  Again, 
it  is  said  by  another  court:  "It  Is  true,  as  a 
general  rule,  that  when  the  relation  of  trus- 
tee and  cestui  que  trust  Is  uniformly  admit- 
ted to  exist,  and  there  Is  no  assertion  of  ad- 
verse claim  or  ownership,  lapse  of  time  can 
constitute  no  bar  to  relief.  But  where  the 
trust  relation  Is  repudiated,  or  time  and  long 
acquiescence  have  obscured  the  nature  and 
character  of  the  trust,  or  the  .acts  of  the  par- 
ties, or  other  circumstances  give  rise  to  pre- 
sumptions unfavorable  to  its  continuance — 
in  all  such  cases,  a  court  of  equity  will  refuse 
relief  on  the  ground  of  the  lapse  of  time  and 
its  inability  to  do  complete  justice."  Net- 
tles V.  Netties,  67  Ala.  599. 

In  Buckner  and  Stanton  v.  Calcote,  28 
Miss.  r)99.  It  Is  said:  "In  the  present  case, 
there  was  a  lapse  of  about  11  years,  accord- 
ing to  the  statements  of  the  bill,  before  any 
efforts  were  made  to  investigate  the  alleged 
frauds,  when,  from  their  nature  as  stated, 
they  were  open  to  detection  all  this  period 
of  time.  It  would  be  dangerous  and  mis- 
chievous in  the  extreme  to  sanction  a  rule 
that  would,  under  such  circumstances,  per- 
mit transactions  so  long  acqnteaced  in  and 
involving  Immense  interests,  not  only  to  the 
parties  directly  Implicated,  but  in  all  rea- 
sonable probability  to  innocent  persons  whose 
rights  are  connected  with,  or  dependent  upon 
tbem,  to  be  set  aside  and  annulled  without 
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the  clearest  equity  Bhown  by  the  complain- 
ant and  the  absence  ot  all  laches." 

In  the  case  of  Hammond  r.  Hopkins,  143 
U.  S.  244,  12  Snp.  Ct.  427,  36  L.  Ed.  134,  It 
appears  that  the  trustee  purchased,  as  charg- 
ed here,  through  an  Intermediator  at  bis  own 
sale,  and  that  court,  through  the  Chief  Jus- 
tice, said:  "Each  case  must  necessarily  be 
governed  by  Its  own  circumstances,  since, 
though  the  lapse  of  a  few  years  may  be  suffi- 
cient to  defeat  the  action  In  one  case,  a  long- 
er period  may  be  held  requisite  in  another, 
dependent  upon  the  situation  of  the  parties, 
the  extent  of  their  knowledge  or  means  of  in- 
formation, great  changes  In  values,  the  want 
of  probable  grounds  for  the  imputation  of 
Intentional  fraud,  tbe  destruction  of  specific 
testimony,  tbe  absence  of  any  reasonable 
impediment  or  hindrance  to  the  assertion  of 
the  alleged  rights,  and  tbe  like."  Marsh  t. 
Whltmore,  21  Wall.  178,  22  L.  Ed.  482; 
Lansdale  t.  Smith,  106  U.  S.  891,  1  Snp.  Ct 
350,  27  L.  Ed.  210;  Norrls  v.  Haggin,  136  U. 
8.  386,  10  Sup.  Ct.  042,  34  L.  Ed.  424 ;  Mack- 
all  V.  Casilear,  137  U.  S.  556,  11  Sup.  Ct 
178,  34  L.  Ed.  776;  Banner  v.  Moulton,  138 
U.  S.  486,  11  Sup.  Ct  408,  34  U  Ed.  1032. 

It  la  claimed  that  because  the  plaintiff 
resided  at  a  great  distance  from  the  scene  of 
tbe  transaction,  she  necessarily  remained  in 
Ignorance  of  many  of  tbe  facts  which  were 
open  and  notorious  to  tbe  pe(^!e  residing  in 
the  vicinity.  This  will  not  avail  her,  because 
It  has  been  determined  that  absence  does  not 
excuse  laches.  Absence  of  Itself  is  no  ex- 
cuse. Travel  and  communication  are  easy. 
If  she  could  not  and  did  not  care  to  go  to 
the  location  of  the  property,  she  could  easily 
have  written  and  ascertained  exactly  what 
was  being  done  with  It  and  with  equal  ease 
could  have  given  notice  of  her  claim.  There 
cannot  be  one  law  of  laches  for  the  resident 
and  another  for  tbe  nonresident.  Naddo  v. 
Bardon,  51  Fed.  406,  2  O.  C.  A.  335.  In  the 
case  of  Broderlck's  Will.  21  Wail.  503,  22  L. 
Ed.  599  It  Is  said:  "They  do  not  pretend  that 
the  facts  of  tbe  fraud  were  shrouded  in  con- 
cealment, but  their  plea  is  that  they  lived  in 
a  remote  and  secluded  region,  far  from 
means  of  information,  and  never  heard  of 
Broderlck's  death  or  of  the  sale  of  his  prop- 
erty, or  of  any  events  connected  with  the 
sale  of  his  estate,  until  many  years  after 
these  events  had  transpired.  Parties  can- 
not thus,  by  their  seclusion  from  tbe  means 
of  Information,  claim  exemption  from  tbe 
laws  that  control  hiunan  afTairs,  and  set  up  a 
right  to  open  up  all  the  transactions  of  the 
past.  The  world  must  move  on,  and  those 
who  clahn  an  Interest  in  persons  or  things 
must  be  charged  with  knowledge  of  their 
status  and  condition  and  of  the  vidasltudes 
to  which  they  are  subject" 

While  It  may  be  trne  that  the  defendant 
has  dealt  with  this  estate  in  a  manner  pro- 
hibited by  law,  upon  which  subject  we  ex- 
press no  opinion,  yet  from  the  careful  in- 
vestigation which  we  have  made  of  this  re- 


cord, we  cannot  find  that  the  plaintiff  is  in  a 
position  to  complain.  The  authorities  cited 
in  this  opinion  are  enough,  and  more  than 
enough,  to  prohibit  VB  tram  grantliig  ber  re- 
lief. 

The  Judgment  of  the  lower  court  will  there- 
fore be  reversed,  and  tbe  cause  remanded, 
with  instractiona  to  dismlae  tbe  bill  at  plain- 
tiff's coet 

Reversed. 

GABBBRT.  a  JT.,  and  GODDABO,  J., 
concur. 
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DOUGAL  V.  EBT  et  al. 

(Supreme  Court  of  Idaho.  Feb.  7,  J90aL  OnBe- 
faeariog,  March  8,  190a) 

1.  Appead— Review— Rbcobd. 

Affidavits  and  papers  thnt  are  not  shown 
to  have  been  presented  to  the  court  or  judge 
thereof  at  the  hearing  on  a  motion  to  dissolve 
an  injunction  and  appear  from  tbe  judge's  cer- 
tificate not  to  have  oeen  used  or  conaidered  by 
him  on  such  hearing,  cannot  be  considered  by 
thla  court  on  appeal  from  an  order  made  grant- 
ing or  denying  such  motion. 

[Ed.  Mote. — For  cases  in  point  sea  Tot  8» 
Cent  Dig.  Appeal  and  Error,  f  8263.] 

2.  Same— RiTLiNOS  on  Evidence. 

Wliere  the  trial  court  or  judge  thereof  re- 
fuses to  consider  affidavits  or  other  papers  or 
evidence  offered  on  the  part  of  either  plaintiff 
or  defendant,  exception  to  such  mitng  must  be 
saved,  and  the  rejected  evidence  must  be  incor- 
porated in  a  bill  of  exceptions,  or  certified  to  by 
the  judjce  as  having  been  presented  and  reject- 
ed In  order  to  be  considered  on  appeal. 

3.  Injunction— Dissolution  —  Liabilitt  of 
SuBETiES  ON  Bond. 

Where  a  claim  Is  made  against  the  sureties 
on  an  Injunction  bond  for  costs,  damages  or 
counsel  fees  on  breach  of  the  bond,  the  sureties 
are  entitled  to  tbeir  day  in  court  and  tbe  right 
to  defend  againet  the  demand,  and  it  is  error  for 
the  conrC  or  judge  thereof  to  summarily  enter 
judgment  against  the  sureties  on  the  disaolntioo 
of  the  injunction. 

[Ed.  Note. — For  cases  in  point  see  voU  27, 
Cent.  Dig.  Injunction,  §  548.J 

(Syllabus  by  tbe  Court.) 

Appeal  from  District  Court  Bingham 
County;  James  M.  Stevens,  Judge. 

Action  by  Albert  O.  Dougal  against  James 
S.  Eby  and  others. 

From  an  order  dissolving  a  temporary  In- 
junction,  and  directing  judgment  for  costs 
and  damages  against  the  suretlra  on  the  In- 
junction bond,  plaintiff  and  his  sureties  ai>- 
pealed.  Affirmed  as  to  the  orAee  dissolving 
tue  injnnctlon,  and  reversed  as  to  the  order 
directing  Judgment  against  the  sureties. 

Charles  A.  Merrlman,  for  appellants.  J. 

Ed.  Smith,  for  respondent 

AILSUIE,  J.  On  the  Ist  of  Jane,  1905, 
the  plaintiff,  who  is  appellant  in  this  court 
commenced  an  action  against  James  S.  Eby, 
as  constable,  and  others,  and  on  the  filing  of 
tbe  complaint  procured  a  temporary  injunc- 
tion against  tbe  defendants  in  any  mamier 

Digitized  by  Google 


Idabo) 


DOUQAL  T.  EBT. 


selling  or  disposing  of  certain  propertr.  On 
tbe  7th  day  of  the  same  month  the  defend- 
ants filed  a  general  demurrer  to  tbe  com- 
plaint, and  at  the  same  time  gave  notice  of  mo- 
tion to  dissolve  the  injunction.  Tbe  motion 
to  dissolve  the  Injunction  was  made  on  the 
"pleadings  and  filed  In  the  action  and  affidavit 
of  D.  H.  Clyne,  one  of  the  defendants,"  and  a 
copy  of  the  nffldarlt  of  Clyne  was  served  ou 
plaintiff's  attorney.  The  motion  was  noticed 
for  June  12th,  and  It  appears  from  the  order 
of  the  district  Judge  that  It  was  not  sub- 
mitted for  his  consideration  tintil  the  14tb 
day  of  Augnst,  at  which  time  It  was  taken 
cnder  advisement,  and  on  tbe  29th  day  of 
Angnst.  tbe  district  judge  made  and  entei-ed 
an  order  dissolving  the  Injunction,  and  at 
the  same  time  made  and  entered  the  following 
order  against  the  sureties  on  the  injunction 
bond:  "And  it  la  further  ordered  and  de- 
creed that  judgment  be  entered  herein  by 
tbe  clerk  of  tbls  court  against  D.  B.  Bybee 
and  Franklin  Larne,  tbe  sureties  on  tbe  in- 
junction bond  filed  herein,  tbe  same  having 
been  ascertained  and  assessed  under  tbe  di- 
rection of  tbe  court  In  the  sum  of  $76  dam- 
agea  for  which  execution  may  issue."  The 
plaintiff  has  appealed  from  both  of  these 
orders.  The  reqwndebt  baa  made  a  motion 
ta  dismiss  tbe  anwal  on  the  ground  that  an 
order  dissolving  a  temporary  Injunction  Is 
not  appealable^  Subdivision  8  of  section 
4807,  Rev.  St  1887,  authorizes  an  apiieal 
from  an  order  disscdTing  an  injunction, 
and  Is  decisive  of  tbe  motion  on  that 
groond.  The  respondent  also  moves  to  dis- 
miss on  the  ground  that  tbe  transcript 
la  not  certified  In  tbe  manner  prescribed  by 
secUons  4819  and  4821,  Rev.  St  1887.  We 
tblnk  tbe  certificate  of  the  Jod^e,  however. 
Is  snfilclait,  and  upon  tbe  argument  of  the 
eaae  counsel  for  appellant  procured  an  or- 
der permitting  blm  to  supply  tbe  record  with 
a  fartbw  certificate  from  the  trial  Judge, 
wblcb  bas  been  done.  It  is  true  tbe  record 
contains  some  matters  not  authorized  by  tbe 
statnte,  but  that  la  not  a  ground  for  dlsmls- 
sal  of  tbe  appeal  The  motion  must  there- 
fore be  denied. 

The  appellant  complains  of  tbe  failure  of 
the  trial  Judge  to  consldw  a  number  of  afii- 
davlts  filed  on  behalf  of  tlie  plaintiff  on  June 
16,  1905.  Tbese  affidavits  were  filed  in  re- 
buttal to  tbe  evidence  of  Clyne,  and  in  oppo- 
Bltl<ni  to  the  motion  to  dissolve  the  Injunc- 
tion. The  plaintiff  failed,  however,  to  ap- 
pear at  tbe  bearing  on  tbe  motion  to  dissolve 
the  injunction,  and  It  is  not  shown  that 
tbese  affidavits  were  called  to  the  attention 
of  tbe  trial  Judge,  or  were  ever  presented 
to  bim.  On  the  contrary,  be  certifies  under 
section  4821,  Rev.  St  1887,  that  tbe  only 
papers  used  or  considered  on  tbe  hearing 
of  tbe  motion  were:  "Tbe  complaint  then 
on  file  in  said  case,  and  tbe  affidavit  of  D. 
H.  Clyne,  as  shown  by  the  transcript  on 
appeal,  and  the  sworn  statemmts  of  J.  Bd. 


Smith,  who  testified  In  said  mattsr."  The 
record  contains  the  complaint  and  tbe  affi- 
davit of  Clyoe,  but  it  does  not  contain  any 
statement  or  evidence  given  by  Smith.  If 
tbe  respondent  desired  to  present  counter- 
affidavits.  It  was  Incumbent  on  blm  to  see 
that  such  nffldarlta  were  presented  to  tbe 
Judge  at  tbe  bearing  on  tbe  motion,  and  it 
the  judge  should  then  have  refused  to  ex- 
amine or  consider  them,  it  would  have  been 
appellant's  duty  to  take  exception  to  such 
ruling,  and  Incorporate  such  affidavits  and 
showing  In  a  bill  of  exceptions  or  have  them 
certified  to  by  the  Judge  as  having  been 
presented  and  rejected  in  order  to  present 
the  same  to  this  court  on  apiwal.  As  the  re<y 
ord  comes  before  us  with  the  Judge  certify- 
ing that  he  considered  certain  papers  and 
files,  and  none  other,  and  no  showing  that 
tbe  affidavits  ou  behalf  of  the  appellant 
were  presented  or  called  to  tbe  attention 
of  tbe  trial  Judge  at  the  hearing,  we  are 
without  authori^  to  consider  them.  They 
are  not  properly  in  tbe  record.  Sections 
4810  and  4821;  Tillage  of  Sand  Point  t. 
Doyle  (Idaho)  74  Pac.  801.  After  an  ex- 
amination of  tbe  complaint  and  tbe  affidavit 
of  Clyne,  we  are  not  prepared  to  say  that 
tbe  trial  Judge  abused  bis  dlsoretfon  in  dis- 
solving tbe  Injunction,  and  cannot,  therefore, 
Interfere  with  the  order  In  that  respect 
Staples  y.  Bossl,  7  Idaho,  618,  65  Pac  67; 
Klndall  v.  Hdw.  Co..  8  Idaho,  664,  70  Pac. 
1056;  Mciyer  v.  First  Nnt  Bank  (Idaho)  77 
Pac  S34;  Price  v.  Qrlce  (Idaho)  70  Pac  387. 

The  plaintiff  and  his  bondsmen  specially 
complain  of  that  part  of  ^e  order  assessing 
damages  against  the  sureties  oa  the  In- 
junction bond.  Tbe  appellants  contend  tliat 
the  court  was  without  jurisdiction  to  enter 
any  Judgment  for  damages  and  costs  on  tbe 
Injunction  bond  until  tbe  case  shall  be  finally 
determined  on  its  merits.  Respondent  in- 
sists, however,  that  the  practice  adopted  Is 
permissible,  and  In  support  thereof  cites  the 
opinion  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  in  the  case 
of  Tyler  Mining  Co.  v.  Last  Chance  Mining 
Co.,  90  Fed.  15,  82  C  C.  A.  a  case  ap- 
pealed from  the  Circuit  Court  for  tbe  Dis- 
trict of  Idaho.  In  that  case  the  court  held 
that :  "A  court  of  equity,  on  tbe  dissolution 
of  an  injunction,  may,  under  its  general  pow- 
ers, and,  in  the  absence  of  statutory  provi- 
sions, bare  the  damages  occasioned  by  Its 
Issuance  assessed  under  its  own  direction, 
and  may  raider  Judgment  therefor  against 
the  sureties  as  an  inddent  to  tbe  principal 
suit."  The  practice  upheld  in  tbe  Tyler- 
Last  Chance  Case  rests  on  tbe  rule  of  tbe 
English  Chancery  Courts  (2  High  on  In- 
junctions [4th  Ed.]  S  1656),  and  has  received 
at  least  a  partial  recognition  In  the  federal 
courts  of  this  country  where  no  statutory 
provisions  control  The  wisdom  of  this  prac- 
tice was  doubted.  howevCT,  In  Russell  v.  Far- 
ley, 106  U.  S.  446.  26  L.  Ed.  1060.   It  should 
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be  borne  In  mind  that  In  this  state  we  hare  a 
statute  providing  the  manner  of  giving  Injunc- 
tion bonds  and  the  liability  of  sureties  there- 
on and  the  conditions  on  which  the  liability 
attaches.  Section  4291,  Rev.  St  1887,  re- 
quires a  plaintiff  who  procures  an  order  for 
an  injunction  to  give  an  undertaking  "with 
suflacleut  sureties  to  the  effect  that  the  plal'i- 
tiflf  will  pay  to  the  party  enjoined  such  costs, 
damages  and  reasonable  counsel  fees,  not 
acceding  an  amount  to  be  specified,  as  such 
party  may  incur  or  sustain  by  reason  of  the 
Injunction,  if  the  court  finally  decide  that 
the  plaintiff  was  not  entitled  thereto."  T]ii% 
statute  was  adopted  from  California  (Code 
Civ.  Proc.  S  529),  and  In  Claris  v.  Clayton, 
61  Ca).  634,  It  was  held  that  an  action  com- 
menced on  an  injunction  bond  prior  to  the 
final  determination  of  the  principal  case  was 
prematurely  brought  and  that  a  nonsuit  was 
properly  granted.  lu  Dougherty  v.  Dore,  tJS 
Cal.  170,  the  court  held  that  "a  cause  of  ac- 
tion upon  an  undertaking  for  an  injunction 
does  hot  accrue  until  the  final  determination 
of  the  action  upon  which  the  injunction  was 
obtained."  The  doctrine  announced  in  thl^ 
latter  case  has  support  in  the  foUowluj;  au- 
thorities :  1  Spelling  on  Injunctions  and  Ex- 
traordinary Remedies,  S  057 ;  2  High  on  In- 
junctions (4th  Ed.)  H  1(^9-1654;  Supreme 
Ct  I.  O.  F.  V.  Supreme  Ct.  U.  O.  F.  (Wis.) 
68  N.  W.  1011 ;  Reddlek  T.  Webb  (Olil.)  50 
Pac.  863;  Gobn  v.  Lehman,  93  Mo.  574,  6 
S.  W.  207;  Browne  v.  Edwards  &  McGuI- 
lougb  Lumber  Co.,  44  Neb.  301,  62  N.  W. 
1070 ;  Brown  t.  Galena  M.  ft  S.  Ca,  82  Kau. 
G28,  4  Pac.  1013;  Asevado  v.  Orr  (Cal.)  34 
Pac  T77. 

We  fall  to  find  any  case  from  Callfofnlu, 
or  any  other  state  where  tbey  bave  a  like 
statute,  in  which  the  practice  of  entering 
Judgment  against  the  principal  and  sureties 
on  an  injunction  bond  by  the  court  In  the 
main  case  and  without  the  commencement  of 
an  action  on  the  bond  bringing  In  the  sureties, 
has  ever  received  sanction  or  approval.  The 
bond  required  to  be  executed  upon  the  is- 
suance of  an  Injunction  constitutes  a  con- 
tract whereby  the  principal  and  Buretles 
agree  to  Indemnify  the  defendant  against 
loss  in  the  matter  of  costs,  damages,  and 
attorney's  fees  Incurred  by  reason  of  the  In- 
junction in  case  It  should  finally  be  deter- 
mined that  the  plaintiff  was  not  entitled 
thereto.  Whenever  the  defendant  claims  that 
there  has  been  a  breach  of  such  contract, 
and  that  he  is  entitled  to  recover  for  such 
breach,  the  defendants  are  entitled  to  their 
day  In  court  and  their  right  to  defend  both 
against  the  charge  that  there  has  been  a 
breach  In  the  contract  as  well  as  against 
the  amount  of  costs,  damages,  and  counsel 
fees  claimed.  We  conclude  that  the  order, 
dissolving  the  Injunction,  must  be  affirmed, 
and  that  the  Judgment  entered  against  the 
bondsmen  for  $75  damages  for  breach  of  the 


injunction  bond  must  be  reversed  and  vacat* 
ed,  and  it  Is  so  ordered. 

The  appellant  will  be  awarded  costs  for 
one-half  his  transcript,  and  such  other  costs 
as  are  legally  taxable. 

STOCKSLA.GER,  0.  and  SULLIVAN, 
J.,  concur. 

On  Rehearing. 

SULLIVAN,  J.  We  have  examined  the 
petition  and  find  nothing  in  it  that  would 
Justify  the  granting  of  a  rehearing.  The 
certificate  of  the  Judge  shows  what  papers 
were  considered  by  him  on  the  hearing  of 
the  motion  to  dissolve  the  Injunction,  but 
there  is  nothing  in  the  record  to  show  that 
the  affidavits  filed  on  behalf  of  the  apiiellant 
were  ever  called  to  the  attention  of  the 
judge.  The  record  does  not  show  why  the 
judge  did  not  consider  said  affidavits  on  the 
hearing.  It  was  the  duty  of  counsel  for  ap- 
pellant to  see  that  the  said  affidavits  were 
presepted  to  the  Judge,  and  If  he  refused  to 
consider  them,  ascertain  the  ground  of  re- 
fusal and  present  it  with  said  affidavits  by 
bill  of  exceptions  to  this  court.  There  Is  no 
doubt  but  that  counsel  for  the  appellant  acted 
In  perfect  good  faith  In  the  matter. 

The  provisions  of  the  statute  are  amply 
sufficient  to  protect  the  rights  of  the  respec- 
tive parties  to  this  case,  but  on  the  record 
before  us  the  petition  for  new  trial  must  be 
denied,  and  It  is  so  ordered.  - 

STOCKSLAGEB,  C  J.,  and  AILSHIB, 
concur. 
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STATE  T.  STEERS. 
(Suprane  Ooart  of  Idaho.  March  8,  1006.) 

1.  Embezzlement  —  Public  Officeb  — What 
constitittes. 

The  crime  of  embezzlement  Is  committed  by 
an  officer  of  any  county,  city,  or  municipal  cor- 
poration of  this  state  when  he  fraudulently  ap- 
propriates to  his  own  nee  any  money  or  property 
which  he  has  Id  his  possession  or  undpr  his  con- 
trol by  virtue  of  his  trust  as  such  officer.  Sec- 
tions 7065,  7060,  Rev.  St  1887. 

[Ed.  Note. — For  cases  in  point,  seo  vol.  18, 
Cent.  Dig.  Embezzlement,  §  24-29] 

2.  Same— iBFOBMATioN. 

An  information  that  charsea  &  sheriff  of  a 
county  of  this  state  with  willfully,  unlawfully, 
fraudulently,  and  feloniously  appropriating  to 
his  own  use  certain  monry  paid  to  him  fn  his 
official  capacity  ia  Hufficient  under  the  provi- 
sions of  sections  7065,  7066,  Rev.  St  1887. 

[Kd.  Note. — For  cases  in  point,  see  voL  18, 
Cent.  Dig.  Embezzlement,  SS  53,  04.] 

3.  Cbiminal  Law— CounsBL  fob  Pbosecution 
—Assistants. 

Attorneys,  other  than  the  Attorney  General 
in  this  court  or  the  county  attorney  in  the  lower 
court,  may  assist  in  the  prosecution  by  and  with 
the  consent  of  the  prosecuting  officer,  and  it  is 
not  error  to  allow  such  appearance  in  the  trial 
court 

[Ed.  Note. — For  cases  in  point,  see  toI.  14» 
Cent.  Dig.  CrimiDal  Tjiw,  {  1487.] 
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4.  Same— InbtbttctioNS. 

When  the  court  on  its  own  motim  has  fully 
end  fairly  iDStructed  the  jury  on  all  the  essen- 
tial elements  constituting  the  crime  of  embezzle- 
meot.  it  is  not  error  to  refuse  requests  for  in- 
Btmctions  by  counsel  for  appellant 

[Ed.  Note. — For  casea  in  point,  see  vol.  14, 
Gent  Dig.  Criminal  haw,  |  2011.] 

6l  Embezzlement— In  stbuctions. 

Instructions  in  this  case  examined,  and,  no 
error  appearing,  held  safficient  to  sustain  the 
jodgment 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bannock  Coun- 
ty; Alfred  Budge,  Judge. 

Peter  A.  Steers  was  convicted  of  embezzle- 
ment, and  appeals.  Affirmed. 

Bowen  &  "Watson  and  S.  C.  Winters,  for 
appellant.  J.  J.  Guheen,  Atty.  Gen.,  Edwin 
Snow,  R.  M.  McCracken,  Co.  Atty.,  and  Stand- 
rod  St  Terrell,  for  the  State. 

STOCKSLAGER,  C.  J.  The  prosecuting 
attorney  of  Bingham  county  charged  appiil- 
lant  with  the  crime  of  embezzlement.  The 
charging  part  of  the  information  ia  as  fol- 
lows: •■The  said  Peter  A.  Steers,  at  and 
within  Bingham  county  and  state  of  Idaho, 
and  within  three  years  prior  to  the  filing  of 
this  information,  being  then  and  there  an 
officer  of  Bingham  county,  state  of  Idaho, 
charged  by  law  with  the  receipt,  safe-keeping, 
and  transfer  of  public  moneys,  to  wit,  the 
sheriff  in  and  for  Bingham  county,  state  of 
Idaho,  and  by  virtue  of  his  said  office  then 
and  there  a  receiver  of  public  moneys,  to 
wit,  a  collector  of  licenses  or  license  taxes, 
and  antborized  by  law  to. receive  said  moneys, 
and  then  and  there  acting  aa  such  officer, 
did  then  and  there  willfully,  unlawfully, 
fraudulently,  and  feloniously,  without  author- 
ity of  law,  appropriate  to  a  use  and  purpose 
not  in  the  due  and  lawipl  execution  of  bis 
trast,  to  wit,  to  his  own  use,  certain  money 
paid  to  and  received  by  him  while  acting  In 
his  official  capacity  as  said  sheriff,  to  wit, 
the  siun  of  $500.  lawful  money,  the  same 
being  so  paid  to  and  received  by  him  for 
said  BlD^ham  county,  state  of  Idaho,  by  and 
ftom  E.  C.  Shearer  on  or  about  the  23d  day 
of  Hay,  IWH,  tor  a  license  to  sell  spirituous,  - 
vinous,  malt,  and  intoxicating  liquors  with- 
in Bingham  county,  state  of  Idaho."  To  this 
information  a  demurrer  was  filed,  to  wit: 
•'0)  The  facts  therein  stated  do  not  con- 
stitute a  pnbUc  offense.  (2)  Said  Informa- 
tion does  not  subatantially  conform  to  the 
legal  requirements  of  sections  7078, 
and  76T9  of  the  Revised  Statutes  of  Idaho 
of  18S7,  particularly  In  this,  to  wit:  (a) 
Said  information  does  not  contain  a  state- 
ment  of  the  acts  constituting  the  offense 
attempted  to  be  charged  in  such  manner 
aa  to  enable  a  person  of  common  under- 
standing to  know  what  Is  intended,  (b)  It 
docs  not  state  either  specifically  or  approxi- 
mately the  date  of  the  commission  of  the 
filleged  crime,  (c)  It  is  not  direct  or  cer- 
nla  In  stating  the  time  of  the  commission  of 
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the  offense  or  In  stating  whether  or  not 
said  offense  was  committed  while  the  defend- 
ant was  sheriff  of  Bingham  coun^,  Idaho, 
or  in  stating  whether  or  not  the  $500  re- 
ferred to  therein  ever  belonged  to  or  was 
the  property  of  said  Bingham  county,  or 
whether  said  ^500  was,  at  the  time  of  its 
alleged  misappropriation,  the  proper^  of 
the  person  named  In  said  information  as 
being  the  person  who  paid  said  money  to 
the  defendants  Not  is  said  information  di- 
rect or  certain  in  stating  that  the  said  $500 
or  any  part  thereof  was  ever  In  the  posses- 
sion of  the  defendant,  or  under  his  control 
by  virtue  of  any  trust,  or  of  his  official  posl- 
tiou  as  sheriff  of  said  Bin^iam  county. 
Nor  is  said  Infonnatl<m  direct  or  certain  In 
stating  whether  or  not  any  license  was  ever 
issued  or  granted  by  said  Bingham  county 
to  said  person  who  is  allied  to  have  paid 
said  $500  to  the  def«idaat,  or  whether  a  II- 
cense  was  refused  or  denied.  @)  In  the  re- 
spects stated  in  subdivlstou  'c*  of  the  fore- 
going paragraph  2  said  Information  does  not 
clearly  and  distinctly  set  forth  the  act  or 
omission  charged  as  the  offense.'*  In  the 
minutes  of  the  court  of  date  April  19,  1005, 
it  is  shown  that  a  motion  to  set  aside  the 
infornuition  was  submitted  to  the  court  imd 
overruled,  and  on  the  same  day  the  demurrer 
was  overruled.  On  the  25th  day  of  April, 
1905,  a  motion  for  a  continuance  was  denied. 
On  the  same  day  a  motion  for  change  ot 
venue  was  submitted  to  the  court  and  grant- 
ed. On  the  4th  day  of  May,  in  Bannock 
county,  a  motion  and  affidavit  for  a  contLo- 
uance  of  the  cause,  also  a  potion  to  post- 
pone the  time  of  trial  to  a  later  date.  Both 
of  these  motions  were  overruled.  -On  the 
Bnme  day  a  Jury  was  impaneled.,  and  on  that 
and  the  succeeding  day  a  trial  was  bad, 
which  resulted  in  a  verdict  of  guilty  as 
chatted  in  the  information,  and  on  the  11th 
day  of  August,  1905,  appellant  was  sentenced 
to  serve  a  term  of  2'^  years  in  the  state 
penitentiary. 

Counsel  for  appellant  Insists  that  the 
demurrer  to  the  information  should  have  been 
sustained,  as  It  does  not  state  whether  the 
money  claimed  to  have  been  embezzled  was 
the  property  of  Bingham  county  or  of  E.  G. 
Shearer,  and  does  not  in  any  manner  comply 
with  sections  7G77  and  7C7S,  Rev.  St.  Idaho. 
Subdivision  2v  8  7677,  provides:  "A  state- 
ment of  the  acts  constituting  the  offense  In 
ordinary  and  concise  language,  and  in  such 
manner  as  to  enable  a  person  of  common 
understanding  to  know  what  Is  Intended." 
The  information  Informs  the  defendant  that 
he,  as  sheriff  of  Bingham  county,  has  receiv- 
ed $500  from  E.  C-  Shearer  for  a  license  to 
sell  spirituous,  vinous,  malt,  and  intoxicating 
liquors  within  said  Bingham  county,  state  ot 
Idaho;  that  he  has  as  such  sheriff  unlawful- 
ly, willfully,  fraudulently,  and  feloniously 
appropriated  to  hts  own  use  such  sum  of 
money;  that  such  willful,  unlawful,  fraudu- 
lent, and  felonious  approprlatlon^as  ma^ 
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abonttheSSddayof  May,  1001.  Anexamlna- 
tlon  €1  section  7678  wUl  discloge  tbat  the 
Information  fully  compiles  with  Its  require- 
mentB.  The  pmpose  of  these  two  sections 
of  the  statute,  it  seems,  should  be  so  easily 
.  understood,  and  a  ftlr  consideration  of  them, 
it  occurs  to  us,  Is  that  when  the  Indictment 
or  Information  Informs  the  accused  that  on 
or  about  a  date  ^eclfled  the  grand  Jury  by 
Indictment,  or  the  prosecuting  attorney  by  in- 
formation, charges  the  accused  of  some  crlmb 
known  to  oar  statute,  and  tbat  the  alleged 
unlawful  act  was  done  willfully,  unlawfully, 
and  feloniously,  the  language  used  In  the 
charging  part  of  the  complaint,  information, 
or  Indictment  Indicating  to  the  accused  the 
particular  crime  with  which  he  Is  cha^d. 
If  the  Instrument  sufficiently  Informs  the 
accused  of  the  time,  place,  drcumstaDces,  and 
C(HidltIon8  of  his  alleged  unlawful  act.  ai^ 
that  It  Is  unlawful,  wrongful,  malldous,  and 
felonious,  or  other  words  used  by  the  statnte 
to  Indicate  the  particular  crime  charged,  then 
the  accused  Is  Informed  what  he  must  pre- 
pare to  meet  on  the  trial.  We  do  not  find 
the  information  in  the  case  at  bar  lacking  in 
any  of  the  essential  elements  for  a  charge 
of  the  Clime  of  embezzlement  under  our 
statute.  Section  7005,  Rer.  St.  1887,  defines 
embezzlement  as  follows:  "Embezzlement  is 
the  fraudulent  appropriation  of  property  by  a 
perscm  to  whom  It  has  been  Intrusted."  Sec- 
tion 7066,  Rev.  St.  1887,  proTldes  how  and 
when  an  officer,  public  or  private,  is  guilty 
of  embezzlement  as  follows:  "Every  officer 
of  this  state,  or  of  any  county,  city,  or  other 
munidpal  corporation  or  subdivision' thereof, 
and  every  deputy,  clerk,  or  servant  of  any 
such  officer,  and  every  officer,  director, 
trustee,  clerk,  servant,  or  agent  of  any 
association,  sodety,  or  corporation,  Qinb'lc  or 
private)  who  fraudulently  appropriates  to 
any  use  or  purpose  not  In  the  due  and  lawful 
execution  of  his  trust,  any  property  which  be 
has  In  his  possession  or  under  his  control  by 
virtue  of  bis  trust,  or  secretes  It  with  a  fraud- 
ulent Intent  to  appropriate  it  to  such  use 
or  purpose,  Is  guilty  of  embesslement."  We 
find  no  error  In  the  order  of  the  court  over- 
ruling the  demurrer.  See  Bradley  v.  Terri- 
tory (Ariz.)  00  Pac.  G08;  People  v.  Oobler 
(Cal.)  41  Pac.  401;  People  t.  Jose  X>e  La 
Guerra,  81  Cal.  410. 

It  Is  also  urged  by  counsel  for  appellant 
that  the  court  erred  in  "denying  the  defend- 
ant time  to  prepare  for  trial."  It  Is  shown 
that  the  case  was  removed  from  Bingham  to 
Bannock  connty  for  trial  on  application  of 
appellant,  and  that  the  clerk  of  Bingham 
county  bad  complied  with  section  7773,  Rev. 
St.  1^7,  by  transmitting  all  the  papers  and 
necessary  records  to  the  clerk  of  Bannock 
county.  Counsel  for  appellant  say  defend- 
ant did  not  know  that  they  were  received  by 
the  clerk  of  the  court  of  Bingham  county  un 
tU  the  2d  day  of  May.  1905,  and  the  court 
at  7:30  o'clock  p,  m.  of  May  2d,  set  the  case 


for  trial  on  the  4th  day  of  May,  190B,  at 
10  o'dodc  a.  m.,  thus  gMng  the  defendant 
one  day  In  which  to  get  ready  for  trial,  and 
that  the  defendant  la  entitled  to  at  least  two 
days  in  whi<ft  to  prepare  for  trial.  Section 
7790,  Bev.  St  1887,  provides:  "After  his 
plea,  the  defendant  Is  entitled  to  at  least 
two  days  to  pr^are  for  trial."  It  Is  shown 
that  the  plea  of  not  guilty  was  entered  in  the 
district  court  of  Bii^ham  county  on  the  ISth 
day  of  April,  1906,  and  the  case  set  for 
trial  in  that  county  for  the  2lBt  day  of  April, 
1803,  at  10  o'clock  a.  m.  It  will  be  observed 
that  section  7700,  supra,  does  not  say  defend- 
ant shall  have  at  least  two  days  to  prepare 
for  trial  after  the  case  Is  set  for  hearing,  but 
at  least  10  days  after  plea;  hence  appellant 
had  much  more  than  the  statutory  time  to 
prepare  tot  trial.  We  are  not  prepared  to 
believe  that.  If  a  proper  showing  had  been 
made  that  It  was  Impossible  for  the  defend- 
ant to  secure  the  presence  of  his  witness  for 
the  time  set  for  trial,  the  learned  Judge 
below  would  not  have  given  such  Ume  as 
seemed  necessary  for  him  to  procure  fbeir 
attendance,  he  did  not  furnish  the  court 
with  an  ailldaTit  that  his  witnesses  all  liv- 
ed In  Bingham  county,  and  that  they  could 
not  be  reasonably  procured  wltbln  the  time 
set  for  the  trial  of  said  cause.  This  affidavit 
was  met  by  that  of  Robert  U.  McCradcen,  the 
prosecuting  attorney  of  Bingham  county,  in 
which  he  testifies  that  all  the  witnesses  for 
the  prosecution  were  procured  In  time  for  the 
trial,' and  that  the  witnesses  for  the  defense 
could  have  been  procured  within  the  time  if 
a  proper  effort  had  been  mffde  by  defendant. 
Applications  of  this  character  are  largely 
within  the  discretion  of  the  court,  and  unless 
it  Is  shown  that  there  has  been  an  abuse  of 
this  discretion  the  Judgment  will  not  be 
reversed.  We  find  no  abuse  of  discretion  In 
the  orders  overruUvs  the  motion  for  post- 
ponemmit  of  the  trial  or  a  continuance  of  the 
case.  People  v.  Walter,  1  Idaho,  88S;  State 
T.  Gordon,  5  Idaho,  287,  48  Pac.  1061;  State 
V.  Rice.  7  Idaho,  762,  66  Pac.  87;  State 
Rooke  (Idaho)  78  Paa  82;  State  v.  Wetter 
(Idaho)  88  Pac.  341. 

Counsel  for  appellant  n^  urge  as  error 
the  refusal  of  the  court  to  sustain  the  objec- 
tion of  defendant  "to  the  appearance  of  Stand- 
rod  &  Terrell  as  counsel  for  the  state,  as 
there  is  no  law  authorizing  such  appearance 
by  private  counsel  In  criminal  actions,  and 
It  Is  against  public  policy."  Our  attention 
Is  called  to  Conger  v.  Board  of  Commission- 
ers (Idaho)  48  Pac.  1061.  This  case  holds 
that  Individual  members  of  the  board  of 
county  cuumlssloners  cannot  make  a  con- 
tract to  bind  the  connty.  "It  Is  the  county 
commissioners  acting  as  a  board  that  are 
given  tbat  authority"  (that  is,  the  authority 
to  employ  counsel).  So  says  that  opinion. 
Tbls  question  has  been  before  tills  court  in 
State  V.  Crump,  5  Idaho,  166.  47  Pac.  814; 
People  T.  Biles,  2  Idaho  (Hash.)  114^  6  Paa- 
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120;  State  t.  Williams  (Idaho)  42  Pac.  511; 
People  T.  Powell  (Cal.)  25  Pac.  481,  11  L.  K. 
A.  75;  People  t.  Tldwell  (Utah)  12  Pac.  61; 
Territory  t.  Cattoo  (Utah)  is  Pac.  902.  We 
find  DO  error  In  denying  thla  objection. 

The  next  assignment  Ib  based  on  the  ruling 
ot  the  court  to  the  following  questions :  "Now 
I  win  adc  yon  (witness)  to  examine  that 
record  again  and  say  whether  or  not  it  con- 
tains any  itms  of  moneys  received  for  liquor 
license  issued  to  the  Montana  Saloon  Novem- 
ber 1,  1904?"  The  record  shows  that  the 
witness  waa  one  W.  W.  Kinney,  who  was 
deputy  sheriff  under  appellant,  and  as  such 
deputy  Issued  the  receipt  for  the  money  claim- 
ed to  have  been  embezzled  by  appellant ;  that 
be  turned  the  check  given  him  by  £1.  O.  Shear- 
er for  license  over  to  appellant  the  same  night 
or  tbe  next  morning  after  It  was  received  by 
Um.  The  record  referred  to  in  the  question 
was  what  Is  known  aa  the  "llceise  register." 
After  examining  the  record  witness  testified 
that  "there  waa  no  record  In  the  book  for 
the  $501  for  liquor  license  for  Mr.  Shearer." 
The  receipt  given  Mr.  Shearer  by  Klone?  had 
been  introduced  In  evidence  by  tbe  prosecu- 
tion. Other  questions  of  similar  Import  which 
referred  to  other  licenses  were  asked,  ob- 
jected to  by  appellant,  and  the  witness  per- 
mitted to  answer,  all  of  which  Is  alleged  as 
error  prejudicial  to  appellant  It  is  a[^ar- 
ent  that  the  purpose  of  the  examination  of 
the  witness,  who  testified  that  he  was  the 
d^uty  sheriff  at  the  time  and  before  the 
allied  embezzl^ent  of  the  $501  paid  by 
Shearer  for  license,  and  was  familiar  with 
tbe  record  of  licenses  kept  by  the  sherlfF,  and 
that  it  was  the  only  book  kept  for  "record- 
ing licenses"  while  he  was  deputy  sheriff, 
was  to  show  that  the  book  did  not  contain 
an  account  of  certain  licenses.  The  entire 
record  was  In  evidence,  and  counsel  for  ap- 
pellant bad  the  opportunity  to  examine  It  and 
ascertain  whether  the  witness  testified  truth- 
fully or  otherwise,  and  to  cross-examine  him 
to  any  extent  he  saw  fit  Counsel  for  appel- 
lant insists  that  tbe  book  of  record  was  the 
best  evidence.  We  agree  with  this  conten- 
tion, but  there  was  no  error  In  having  the 
witness,  familiar  with  tbe  record,  point  out  to 
the  Jury  the  particular  Instances  wherein 
the  record  was  deficient  In  showing  that 
which  It  was  intended  it  should  show.  Ap- 
pellant was  there  to  assist  his  counsel  In 
showing  any  error  or  falsehood  In  tbe  evi- 
dence of  the  witness  relative  to  this  record. 
We  find  no  error  in  the  mllnf  of  the  court 
In  this  particular. 

It  Is  next  insisted  that  the  court  erred  In 
permitting  George  S.  Gagon,  whom  it  was 
shown  was  clerk  of  the  board  of  commission- 
ers of  Bingham  county  during  the  entire  term 
of  appellant  as  sheriff  of  that  county  and 
for  a  k>ng  time  prior  thereto,  to  answer  the 
following  quesUons:  "What  was  your  cus- 
torn,  Mr.  Gagon,  In  receiving  iKHids  of  this 
diaracter?  What  did  you  do  witb  them?"  i 


He  answered  that  be  delivered  them  In  the 
sherlfTs  office,  and  continued:  "But  I  can't 
say  I  delivered  this  bond  there."  It  was 
perhaps  Immaterial,  as  well  as  incompetent, 
what  his  custom  may  have  been ;  but  we  can-  . 
not  see  bow  the  appellant  could  be  prejudiced 
by  what  he  said  his  custom  was,  especially 
when  be  says  he  cannot  say  be  delivered  tbe 
one  In  question  there.  Appellant  urges  that 
tbe  court  should  have  sustained  the  objec- 
tion "to  the  Introduction  of  the  minute  rec- 
ord -of  the  board  of  commissioners,  for  tbe 
reason  that  these  entries  were  made  otter 
defendant  had  retired  ff om  office  and  could 
not  bind  him,  as  he  was  not  even  present 
when  they  were  made,  and  they  tend  to  prej- 
udice the  minds  of  the  Jury  against  the  d^ 
fendant"  The  record  Introduced  is  as  fol- 
lows  in  the  matter  of  the  shortage  of  Peter 
A.  Steers,  former  sheriff:  "On  thia  day  It 
was  ordered  by  the  board  of  county  commis- 
sioners that  B.  M.  McCracken.  county  attor- 
ney, ascertain  the  amount  of  money  paid  to 
Peter  A.  Steers  for  liquor  license,  and  which 
has  not  been  paid  over  to  tbe  county  by 
Steers,  and  to  demand  tbe  amount  of  money 
so  ascertained.  Ordered,  that  If  the  amount 
of  liquor  license  money  collected  by  Steers 
Is  not  turned  over  to  the  county  upon  demand 
the  county  attorn^  is  ordered,  authorized, 
and  directed  to  bring  an  action  for  said  board 
of  connty  commissioners  on  behalf  of  said 
county  against  said  Steers  and  his  bonds- 
men." We  know  of  no  provision  of  our 
statute  that  requires  the  presence  of  the 
sheriff  or  any  other  officer  wh^  tbe  county 
commissioners  are  making  up  their  record. 
Thla  was  simply  an  order  requiring  the  coun- 
ty attorney  to  ascertain  whether  appellant 
was  delinquent  In  the  settlement  of  his  ac- 
counts, and.  If  80,  he  was  required  by  the 
order  to  enforce  collection  by  suit  against 
appellant  and  his  bondsmen.  How  could 
tbia  record  prejudice  Jurors  against  appel-- 
lant?  If  the  county  attorney  found  no  de- 
ficiency, 'his  duty  was  easy.  He  had  only  to 
report  that  fact  to  the  commissioners,  and  hia 
labors  were  ended.  Tbe  Introduction  of  tills 
record  may  have  be^  Immaterial,  bnt  cer- 
tainly not  prejudicial.  .  ' 

It  Is  insisted  that  the  court  erred  In  not 
permitting  county  attorney  McCracken  to 
answer  the  following  questions  on  cross- 
examination:  "Q.  Didn't  th^  [meanii^  the 
agent  of  the  bonding  company,  defendant 
and  some  citizens  of  Blackfoot]  make  a  re- 
quest of  you  to  let  this  matter  stand  until 
the  civil  suit  was  decided  to  see  whether 
he  [Steers]  was  owing  Bingham  county  any- 
thing? Q.  Didn't  Mr.  King,  as  agent  of  the 
bonding  company,  and  also  several  citizens 
in  Blackfoot  request  you  to  delay  proceedings 
until  matters  were  settled  in  the  civil  court?" 
In  what  way  could  It  benefit  appellant  if  the 
agent  of  the  bonding  company  find  every  citl- 
sen  of  Blackfoot  made  the  request  of  the 
wltuesa  as  above  indicated?  ^Could  or  would 
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It  excuse  blm  from  tbe  performance  of 
his  sworn  dat;?  If  be  believed  any  officer 
of  his  coun^  was  gall^  of  the  crime  of  em- 
bezzlement, or  any  otber  crime,  the  law 
'  fixes  his  duty,  and  the  agent  of  tbe  bonding 
company,  tbe  citizens  of  Blackfoot,  nor  even 
the  board  of  commissioners,  can  In  any  way 
control  his  action.  There  was  no  error  In 
sustaining  an  objection  to  tbls  question.  It 
Is  shown  that  appellant  offered  to  show  by 
E.  H.  Watson,  a  practicing  attorney  of  this 
court,  that  said  Watson  was  attorney  for  de- 
fendant, and  advised  the  defendant  not  to 
turn  oyer  tbe  money  In  question  to  the  coun- 
ty unless  the  court  should  hold  it  to  be  coun- 
ty money,  and  In  support  of  this  advice  de- 
fendant offered  in  evidence  a  certain  Judg- 
ment roll,  where  the  disti'ict  court  of  Fre- 
mont county  held  that  such  moneys  were  not 
county  moneys  and  held  the  sheriff  liable  on 
his  bond  for  bo  treating  it.  If  parties  charg- 
ed with  the  safe-keeping  of  county  money 
'could  bo  excused  from  their  wrongful  and 
unlawful  acts  on  the  theory  alone  that  their 
ottonieys  had  advised  them  to  wlthold  the 
money  collected  In  their  official  capacities, 
then  the  criminal  laws  of  the  state  would  he 
a  farce,  and  the  next  legislature  should  be  Im- 
portuned to  repeal  all  laws  enacted  to  enforce 
faithful  and  honest  performance  of  public 
duties.  Counsel  for  appellant  says:  "Shear- 
er did  not  flie  his  application  or  bond  for 
license  until  some  time  after  the  defendant 
went  out  of  office.  The  law  requires  the  offi- 
cer to  turn  over  the  money  when  the  license  is 
sold  and  not  before."  Granting  all  this  to 
i>e  true,  what  right  had  defendant  to  with- 
hold this  money?  Why  did  he  not  pay  It 
over  to  his  successor  in  office  If  hJs  term  as 
sheriff  had  expired;  or.  If  he  had  doubts  as 
to  the  proper  disposition  of  the  money  alleg- 
ed to  have  been  enibezzeled,  why  did  he  not 
deposit  It  with  the  cleric  of  the  district  court, 
with  instmetions  to  safely  keep  It  until  it 
was  determined  what  disposition  should  be 
made  of  it?  Can  It  t>e  supposed  that  a  prose- 
cuting officer  would  have  filed  his  Informa- 
tion charging  appellant  with  embezzlement, 
had  he  been  Informed  that  the  money  was 
on  deposit  with  the  clerk,  or  any  otlier  safe 
place,  where  it  could  be  had  when  It  was 
finally  determined  to  the  saHsfaetlon  of  the 
appellant  where  the  money  should  go?  Even 
If  he  had  filed  this  information,  and  appellant 
had  been  prepared  to  show  good  faith  and 
honest  purposes  by  placing  the  money  in  the 
hands  of  any  reliable  person  to  be  paid  over 
as  directed  by  the  court,  could  a  jury  be  found 
tn  Bingham  or  Bannock  county  that  would 
have  said  he  was  guilty  of  embezzlement  or 
any  other  crime?  Certainly  not.  If  such 
conditions  had  been  shown  to  exist,  the  court 
would  have  instructed  the  jury  to  return 
a  verdict  of  not  guilty ;  at  least  that  would 
have  been  Its  plain  duty.  But,  If  the  advice 
of  his  counsel  under  any  circumstances  could 
oe  an  excuse  for  withholding  the  money,  It 


could  not  aid  him  under  tbe  showing  made 
by  the  record  in  this  case.  We  find  the 
money  was  paid  for  a  license  to  retail  liquors 
In  Bingham  county  by  Mr.  Shearer  to  the 
deputy  sheriff  of  Bingham  county  on  the  23d 
day  of  May,  1904.  The  deputy  sheriff  sti- 
fles that  he  turned  the  mon^  over  to  a[^l- 
lant  that  evening  or  next  day.  Shears  con- 
tinued bis  saloon  business,  and  appellant 
did  not  seek  tbe  advice  of  bis  counsel  until 
after  demand  had  been  made  on  htm  by  the 
eounly  attorney  for  the  payment  of  this  mon- 
ey, and  after  the  expiration  of  his  term  of 
office.  Appellant  knew  It  was  not  bis  mon- 
ey. He  also  knew  It  was  not  Shearer's  mon- 
ey,  as  he  was  conducting  the  business  for 
which  he  had  paid  the  money  for  license  to 
so  conduct  An  officer  cannot  avoid  the  plain 
mandate  of  the  statute  in  this  way.  The  ad- 
vice of  his  counsel,  long  after  the  alleged 
crime  was  committed,  cannot  avail  blm.  If 
so,  it  would  be  impossible  to  convict  an  offi- 
cer charged  with  the  crime  of  embezzle- 
ment. 

It  Is  next  nrged  that  the  court  erred  In 
not  admitting  In  evidence  the  Judgment  roll 
In  a  certain  case  theretofore  tried  In  the  dis- 
trict court  of  Fremont  county,  wherein  It  Is 
claimed  that  the  court  found  that  money 
paid  to  the  sheriff  under  similar  circumstan- 
ces to  the  case  at  bar  was  not  the  property  or 
the  county.  We  know  of  no  rule  of  law  that 
would  make  such  evidence  competent.  It 
might  be  available  In  an  effort  to  Induce  the 
court  to  Instruct  the  Jury  that  such  money 
was  not  the  property  of  the  county:  but  eveu 
then  the  court  might  take  a  different  view  of 
the  law  and  refuse  to  give  such  Instructions. 
Then  the  question  could  be  presented  to  this 
court  as  an  error  of  law  occurring  at  the  trial. 
But,  If  appellant  desired  to  show  by  this  rec- 
ord that  he  was  withholding  the  payment  of 
the  money  without  criminal  Intent,  he  did 
not  bring  himself  within  the  rules  of  law 
prescribed  for  the  Introduction  of  this  evi- 
dence, and  the  record  would  not  have  aided 
him,  owing  to  the  difference  in  the  facts. 
In  Justice  to  the  learned  Judge  who  presid- 
ed over  the  court  at  the  time  the  findings  and 
Judgment  above  referred  to  were  made  and  en- 
tered, we  feel  1  our  duty  to  say  the  facts 
in  that  case  were  widely  different  from  the 
one  at  bar.  Neither  the  county  nor  state 
was  a  party  to  the  litigation.  It  was  a 
suit  of  an  executor  of  a  will  against  tbe 
sheriff  of  Fremont  county  and  his  bondsmen. 
The  complaint  alleged:  That  the  plaintiff, 
as  executor,  etc.,  had  commenced  an  action 
against  Frank  Brady  and  A  S.  Anderson  to 
recover  the  sum  of  $444.fi4  on  a  promissory 
note  in  favor  of  plaintiff's  teStator.  Sum- 
mons was  Issued,  and  thereafter  a  writ  of 
attachment  was  Issued  and  placed*  In  the 
hands  of  Hanson,  with  Instructions  to  serve 
said  papers  and  attach  the  sum  of  $425  in 
his  (said  Hanson's)  possession,  belonging  to 
Frank  Brady,  one  of  the  defendants,  etc. 

Digitized  by  Google 


Idaho) 


AMBERGRIS  MIN.  OO.  t.  DAT. 


That  In  pHrsaauce  of  said  writ  of  attach- 
ment Bald  Hanson,  by  his  deputy,  D.  P.  Rich, 
did  attach  the  snm  of  $425,  lawful  money 
belonging  to  said  Brady.  Later  a  judgment 
was  secured  by  plalntiCT  against  the  defend- 
ants for  the  sum  of  $406.61  and  oosts. 
That  plAlntlff  demanded  of  said  Sheriff  Han- 
son said  money  held  by  him  under  the  writ  of 
attachment,  and  also  placed  a  writ  of  execu- 
tion in  his  hands,  but  that  eaid  sheriff, 
Hanson,  failed  and  refused  to  turn  over  the 
nion^  so  attached.  Then  it  Is  shown  that 
another  e:iecutlon  was  placed  In  the  hands 
of  the  said  defendant  Hanson,  and  frequent 
demands  were  made  for  the  money  alleged 
to  be  in  his  hands.  The  answer  denies  that 
Hanson,  as  sheriff  ot  otherwise,  bad  any 
money  belonging  to  Frank  Brady,  but  al- 
leges tbat  on  the  12th  day  of  June.  1901. 
Brady  paid  to  Hanson,  as  sheriff,  the  sum 
of  $425  to  apply  on  a  retail  liquor  dealer's 
license  from  June  2,  1001 :  that  on  August 
10.  1901,  a  further  sum  of  $75  was  paid  by 
Mid  Brady  to  said  Hanson  as  sheriff;  and 
that  said  money  as  above  paid  to  Hanson  as 
sheriff  was  not  the  money  of  Brady  after  It 
was  paid,  but  belonged  to  the  license  moneys 
of  the  county  of  Fremont  Hanson  testi- 
fied that  he  had  received  a  partial  payment 
from  Brady  for  a  liquor  license,  but  did  not 
return  the  money  as  county  money  for  the 
reason  he  did  not  have  full  payment  and 
was  expecting  the  balance;  that  he  gave 
Brpdy  a  receipt  for  the  $425  for  partial  pay- 
ment OQ  liquor  license }  and  that  the  attach- 
ment was  served  t)efore  the  balance  of  the 
$75  was  paid.  The  Jury  returned  a  verdict 
for  plaintiff.  Without  an  expression  of  our 
opinion  of  the  Justice  or  legality  of  this  ver- 
dict and  Judgm^t  it  Is  readily  seen  that  the 
facts  were  very  different  from  the  case  at 
bar.  In  Beeman  v.  HanB<Hi  et  al.,  the  con- 
tpoversy  was  between  Beeman  and  Hanson 
aa  sheriff.  The  county  did  not  Intervene 
and  set  tip  anf  right  to  the  money.  It 
was  shown  that  the  full  amount  of  mon^ 
had  not  been  paid,  and  a  receipt  given  for 
tmly  partial  payment  for  a  liquor  license 
for  one  year  from  June  2,  1001.  Before  the 
payment  was  fnl^  made,  an  attachmrait  was 
Issued  and  the  sheriff  made  hla  return,  show- 
ing the  above  facts.  Not  so  In  the  case  un- 
der consideration,  ^e  entire  payment  had 
been  made  by  Shearer,  and  the  sheriff  had 
^ven  bis  receipt  therefor.  Shearer  was  per- 
mitted to  conduct  his  business  during  the 
balance  of  the  term  of  office  of  appellant. 
No  controvCTSy  between  the  sherlfC  (appel- 
lant; and  any  one  else  by  reason  of  a  writ 
of  attachment,  or  other  proceedings  question- 
ing the  ownership  of  the  money  In  bis  hands 
paid  by  Shearer;  no  one  demanding  it,  ex- 
cepting the  county,  through  its  county  at- 
torney, and  that  demand  was  that  the  money 
sboDld  be  paid  to  the  count>''  for  the  purposes 
for  which  It  was  paid  to  blm  for  the  coun- 


ty by  Shearer,  and  for  which  Shearer  had 
had  the  benefit  by  conducting  his  business. 

Objections  are  urged  to  the  giving  of  cer- 
tain instructions  and  refusal  to  ^ive  certain 
r«Miuests  of  counsel  for  appellant  A  careful 
examination  of  the  Instructions  convinces  us 
that  they  fairly  state  the  law  on  all  the  mate- 
rial Issues  involved  In  the  prosecution,  and  In 
our  view  of  the  case  the  requests  of  counsel  for 
appellant  were  properly  rejected  by  the 
(•ourt.  It  Is  apparent  from  the  instructions 
given  by  the  court  and  the  character  of  the 
evidence  submitted  by  the  prosecution,  that 
the  case  was  prosecuted  and  the  jury  In- 
stnicted  on  one  theory  alone,  and  that  was 
that  the  acts  of  appellant  in  collecting  and 
receipting  for  the  money  from  Shearer,  and 
permitting  him  to  continue  his  business  with- 
out a  full  compliance  with  the  statutory  re- 
quirement, and  failing  and  refusing  to  turu 
the  money  into  the  proper  channel  before 
and  after  his  term  of  offlcfe  had  expired, 
constituted  the  crime  of  embezzlement  If 
we  are  to  bo  guided  by  the  character  of  evi- 
dence offered  on  behalf  of  appellant  together  ' 
with  the  requests  for  instructions  prepared 
and  sul>mltted  to  the  court  to  be  given  to 
the  jury  as  the  law  of  the  case,  the  theory 
was  that  the  appellant  could  withhold  the 
money  paid  him  by  Shearer  for  the  express 
purpose  of  procuring  a  retail  liquor  dealer's 
license  until  the  court  should  determine  to 
whom  the  money  tielonged,  thus  avoiding  the 
penalty  of  wrongfully  withholding  the  mon- 
ey and  escaping  a  prosecution  for  the  crime 
of  enihezzleraent.  The  law  does  not  encour- 
age such  conduct  by  the  officials  of  the  state. 
It  requires  honesty  In  all  branches  of  the 
public  service. 

We  think  the  judgment  should  be  affirmed, 
and  It  is  so  ordered. 

AILSHIE  and  SULLIVAN.  JJ.,  concur. 

(U  Idaho.  1081 
AMBERGRIS  HIN.  CO.  v.  DAT  et  al. 

(Supreme  Court  of  Idaho.   Feb.  27,  1906.) 

1.  Mines  and  Minerals— Adverse  Claius— 
Evidence  of  Minebal  Deposits. 

Evidence  of  the  indications  miners  had  suc- 
cessfully followed  in  the  same  district  and  on 
contkuoua  groond  in  attempting  to  find  a  lode 
or  mineral  deposit -is  admissible  in  detennining 
as  to  whether  or  not  a  valid  mineral  discovery 
has  been  made  by  one  who  attempted  to  locate 
a  lode  claim  on  similar  indications  and  showing 
upon  adjacent  ground. 

2.  Saue. 

It  is  Incompatible  with  the  spirit  of  judi- 
cial int^airy  to  allow  a  litigant  to  mtroduce,  for 
comparison,  evidence  of  indications  and  condi- 
tiona  found  on  a  particular  mining  property 
which  led  np  to  a  rich  ore  body  over  which  lui 
has  absolute  control  and  from  which  be  may  ex- 
clude every  other  person,  unless  such  litigaot 
I>ermit  his  adversary  to  examine  and  inftpect 
tiuch  property  for  the  purpose  of  introducing 
rebuttal  evidence  if  he  so  desires;  and  where 
auch  evidence  is  admitted,  and  examination  of 
the  property  is  denied  the  advwse  party,  a  new 
trial  will  be  granted. 
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8.  Saue— Btidenob. 

As  between  a  prior  and  Bnbseqnent  locator 
of  the  same  grouna  aa  a  lode  claim,  the  courts 
will  view  the  evidence  tending  to  establiBh  the 
senior  locator's  discover;  in  the  most  favorable 
light  snch  evidence  will  reasonably  Jostifr. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Ooart;  Shoabone 
Ooonty;  B.  T.  Morgan,  Jadge. 

Action  by  tbe  Ambergtls  Mining  Com- 
pany against  Harry  h.  Day  and  otbers. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.  Reversed,  and  new  trial  ordered. 

John  P.  Gray  and  Albert  Allen,  for 
appellant  M.  O.  Folaom  and  W.  SL  Borah, 

for  rewoadents, 

AILSHIB,  J.  This  enit  wAa  Instituted  by 
tbe  appellant  in  support  of  an  adverse  claim 
to  that  portion  of  mining  ground  In  conflict 
between  tbe  Anna  and  Ambergris  lode 
claims.  Tbe  appellant  la  tbe  owner  of  tbe 
Ambergris  lode,  and  tbe  recqpondents  are 
the  owners  of  tbe  Anna  lode.  Tbe  respond- 
wts  base  tbelr  claim  upon  a  location  dated 


the  19tb  day  of  Angust,  1901,  on  whldi  date 
Paulson  and  Hntton,  who  were  two  of  tbe 
owners  of  tbe  Hercules  lode  claim,  made 
tbelr  location  of  tbe  Anna  claim,  and  tbere- 
after,  on  August  Slst,  caused  the  same  to 
be  duly  recorded.  On  the  4th  day  of  Oc- 
tober, 1901,  John  King,  the  predecessor  In 
Interest  of  the  appellant,  made  discovery 
of  the  Ambergris  claim,  and  posted  what 
he  terms  a  "preliminary  notice,"  and  marlc- 
ed  the  boundaries  of  the  claim,  and  per- 
formed the  location  work.  On  October  25th 
King  posted  legal  and  lawful  notice  on  the 
Ambergris  claim,  and  on  tbe  same  date 
caused  the  notice  to  be  duly  recorded.  Ttie 
Ambergris  location  overlapped  a  portion  of 
the  Anna  claim.  The  'conflict  Is  shown  by 
plaintiff's  Exhibit  E,  which  also  shows  tbe 
location  of  the  Anna  and  Ambergris  witii 
relation  to  the  Hercules,  concerning  which 
considerable  evidence  was  Introduced,  and 
about  which  there  is  much  controversy  In 
this  case.  For  convenience  In  reference 
Exhibit  B  will  be  Incladed  herein,  and  1* 
as  fcdiom: 


"Sit*' 


'Ail 


.Mmr  Mar  .^J 
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Respondents  applied  for  a  patent  to  the 
ADna,  and  the  appellant  thereupon,  within 
the  statutory  time,  flled  an  adverse  claim 
and  commenced  this  suit  in  support  there- 
of. The  appellant  bases  its  claim  to  the 
Tight  of  possession  of  the  ground  fn  conflict 
apon  the  grounds:  "(1)  Because  of  the  fact 
that  the  Anna  is  not  based  upon  any  valid 
dlscoverr  of  the  ledge,  lode,  or  vein  of 
roineral-benrlng  rock  In  place.  (2)  Becnase 
the  reRpondents  did  not  within  00  days  from 
the  date  of  tbeir  location  perform  tlie  loca- 
tion work  required  by  law."  The  cause 
was  tried  by  the  court,  and  findinj^s  of  fact 
and  conclusions  of  law  were  made  and  Hied, 
and  Judgment  was  thereupon  entered  in 
favor  of  the  defendants.  Plaintlfl  moved 
for  a  new  trial,  which  motion  was  denied, 
and  thereupon  appealed  from  the  Judgment 
and  order  denying  Its  motion  for  a  new 
trial.  After  the  plaintiff  had  introrluced 
Its  evidence  and  rested  Its  case,  the  defend- 
ant Auguftt  Paulson  was  sworn  and  exam- 
ined on  behalf  of  the  defense,  nnd  testified 
to  hia  ncquiilntance  and  familiarity  with 
the  Hercules  and  Fire  Fly  claims,  which 
are  adJolniuK  claims.  He  was  thereupon 
asked  the  following  question:  -"What  did 
you  find  In  those  claims  at  that  time  on  the 
Fire  Fly?"  To  this  question  counsel  for 
the  plaintiff  objected  on  the  groimd  of 
Incompetency,  and  that  evidence  of  the  na- 
ture, condition,  and  character  of  the  Her- 
cules vein  was  wholly  immaterial,  and  on 
the  further  ground  that  the  plaintiff  had 
not  been  permitted  to  examine  the.Hercnlra 
proiwrty.  The  objection  was  overruled  by 
the  court,  and  the  witness  thereupon  narrat- 
ed the  conditions  which  led  up  to  the  dis- 
covery of  the  Hercules  vein,  and  the 
character  of  the  gangue  and  vein  matter 
and  ore  body  therein,  and  the  fact  that  he 
found  soft  white  porphyry  carrying  mineral 
traces  and  mixed  with  the  ore  body.  The 
witness  described  the  same  kind  of  ore, 
vein,  and  gangne  matter  In  the  Fire  Fly, 
and  then  testified  to  finding  similar  surface 
conditions  at  the  Anna  claim.  He  also 
testified  that.  Judging  from  the  character 
of  rock  and  the  formation  and  traces  of  ore 
as  found  on  the  Hercules  at  the  time  of  its 
discovery,  and  the  fact  that  those  Indica- 
tions end  traces  led  to  the  development  of 
a  rich  and  paying  mine  in  the  Hemiles.  a 
miner,  familiar  with  those  facts  and  the 
peculiar  formation  In  that  particular  local- 
ity, would  be  Justified  in  locating  another 
claim  In  the  same  vicinity  based  upoa  simi- 
lar rock  and  like  mineral  tracea  and  out- 
croppings  and  formatloa.  Several  other 
witnesses  testified  on  behalf  of  the  defend- 
ants, over  the  objection  of  plaintiff,  to  the 
aame  effect  and  like  conditions  and  circum- 
stances as  that  teetlfied  to  by  Paulson. 
After  the  defMidants  had  Introduced  all 
their  evidence  and  rested  their  case,  counsel 
for  plolntlif  moved  tlie  court  for  an  order 


permitting  plalntttTs  witnesses  to  examine 
and  inspect  the  Hercules  mine,  and  that  for 
such  purpose  the  court  might  continue  the 
further  bearing  of  the  case  until  such  time 
as  the  plaintiff  could  have  an  examination 
made.  In  order  to  be  able  to  meet  and  rebut 
the  evidence  produced  by  the  defendants  in 
reference  to  the  Hnvules  vein  and  the 
character  of  rock,  ore,  and  gangne  matter 
found  therein.  The  court  denied  this  mo- 
tion, and  the  plaintiff  again  excepted.  The 
rulings  of  the  court  in  admitting  the*  evi- 
dence concerning  the  Hercules  mine,  com- 
paring the  formation  therein  with  the  Anna, 
and  In  refusing  to  grant  plaintiff  an  order 
for  examination  and  Inspection  of  the  Her- 
cules, and  refusing  a  continuance  for  tliat 
purpose,  are  assigned  n  error  on  this  ap* 
peal. 

Our  consideration  of  the  objection  to  the 
class  of  evidence  admitted  on  behalf  of  the 
defendants  has  forced  us  to  the  conclusion 
that  such  evidence  Is  admissible  and  com- 
petent In  this  clans  of  cases.  If  a  miner 
has  discovered  certain  mineral  Indications, 
which  he  has  followed  up,  with  the  result 
that  a  rich  and  valuable  ore  body  has  been  de- 
veloped therefrom.  It  seems  clear  that  an- 
other miner,  finding  similar  Indications  and 
conditions  on  contiguous  firound  or  In  the 
Immediate  vicinity,  would  t)e  In  a  measure 
Jnstifled  iu  following  up  those  evidences 
with  a  reasonable  expeotntion-  of  finding 
mineral  deposits.  And  this  Is  true,  even 
though  the  indications,  rock,  and  deposits 
found  are  such  as  the  expert,  scientist, 
geologist,  and  mineralogist  In  their  finest  of 
theories  tell  him  are  not  evidence  of  min- 
eral deposits,  or  even  that  they  are  evi- 
dences of  the  entire  absence  of  mIneraL 
As  a  matter  of  fact  and  greatly  to  their 
credit,  these  scholars,  who  have  added  so 
largely  to  the  store  of  knowledge,  have  been 
observant  and  progressive  enough  to  from 
time  to  time  revise  and  modify  their  views 
and  theories  to  keep  apace  with  the  actual 
demonstrations  of  the  man  who  risks  his 
Judgment  (though  ofttlmes  a  hazard)  and 
delves  Into  the  earth  at  uninviting  and  un- 
seemly places.  The  miner,  as  well  as  the 
man  engaged  In  any  other  occupation  or 
business,  is  entitled  to  act  on  experience 
and  observations,  and  while  he  may  not, 
and  Indeed  will  not  always  attain  the  same 
results,  the  exception  to  the  rule  does  not 
preclude  him  from  availing  himself  of  hla 
own  observations  and  those  of  his  fellows, 
as  well  as  demonstrated  existing  conditions. 
We  are  not  however,  without  the  aid  of 
Judicial  expression  on  tbis  question.  In 
Shoshone  Mining  Company  v.  Butter,  87 
Fed.  807,  81  C.  C.  A,  220,  Judge  Hawley, 
speaking  for  the  Court  of  Appeals  for  the 
Ninth  Circuit  said:  "The  seams,  contain- 
ing mineral-bearing  earth  and  rock,  which 
were  discovered  before  the  location  was 
mad^  were  similar  In  their  character  to 
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the  seams  or  veins  of  mineral  matter  tbat 
had,  induced  other  miners  to  locate  dalma 
In  the  same  district,  which  by  continued 
dfiTelopments  ttio^on  Iwd  resulted  In  estab- 
lishing the  fact  that  the  seams,  as  depth 
was  obtained  thereon,  were  found  to  be  a 
part  of  a  well-deflned  lode  or  vein  contain- 
ing ore  of  great  value.  The  discovery  made 
at  the  time  of  the  Klrby  location  was  tliere- 
fore  such  as  to  justify  a  bell^  as  to  the 
existence  of  such  a  lode  or  vein  within  the 
limits  of  the  ground  located.  X^hardt  v. 
Boaro,  113  U.  B.  52S.  636,  5  Sup.  Gt  660, 
28  L.  Ed.  1118.  The  subsequent  develop- 
ments, made  after  the  claim  was  located 
and  before  the  location  of  the  Shoshone, 
show  more  clearly  the  existence  of  a  lode  or 
vein."  In  Harrington  v.  Ohambers,  1  Pac. 
862,  8  Utah,  94,  the  syllabus  says:  "Evi- 
dence as  to  what  Bort  of  indications  other 
minors  would  follow  In  attempting  -to  find 
a  lode  is  admissible,  not  as  stating  the 
opinions  of  third  parties,  but  as  stating  the 
value  of  the  Indications  In  the  mining  com- 
munity. A  lode  is  whatever  the  miners 
could  follow  and  find  ore."  This  holding 
by  the  Supreme  Court  of  Utah  was  affirmed 
by  the  United  States  Supreme  Court  In 
Chambers  v.  Harrington,  111  U.  S.  350,  4 
Sup.  Ct  428.  28  L.  Ed.  462. 

This  brings  us  to  a  consideration  of  the 
ai^llcation  made  by  plaintiff  (or  permis- 
sion to  examine  the  Hercules  for  the  pur- 
pose of  enabling  its  witness^  to  testify 
concerning  the  natural  conditions  and  for- 
mation as  found  in  that  mine.  It  does  not 
seem  to  us  that  this  phase  of  the  case  de- 
mands very  extensive  consideration  here. 
It  Is  so  manifestly  unjust  and  Incompatible 
with  the  spirit  of  judicial  inquiry  to  allow 
a  litigant  to  employ,  as  a  standard  of  com- 
parison and  test,  a  mine  over  which  be  has 
custody  and  absolute  control  and  from 
wliich  he  may  adude  every  other  person, 
without  allowing  his  adversary  an  opportu- 
nity of  having  bis  witnesses  inspect  and 
examine  the  property,  that  It  cannot  receive 
the  sanction  or  approval  of  the  courts.  If 
a  litigant  who  offers  evidence  of  this  class 
and  character  Is  not  willing  that  his  ad- 
versary may  inspect  and  examine  the  prop- 
erty used  as  a  standard  of  comparison, 
then  his  evidence  should  be  excluded.  A 
branch  of  Inquiry  wortliy  of  the  introduc- 
tion of  evidence  on  the  one  side  is  subject 
to  rebpttal  by  the  other  side,  and  he  who 
opens  up  such  field  of  Inquiry  cannot  be 
permitted  to  preclude  the  possibility  of  tlie 
adverse  party  furnishing  any  contrary  evi- 
dence on  the  subject.  It  should  not  have 
1>een  necessary  for  the  plaintiff  to  ai^Iy  to 
the  trial  court  for  an  wder  allowing  an 
lamination  of  the  Hercules.  The  defend- 
ants In  fairness,  upon  a  mere  request, 
should  have  permitted  It  The  examination 
requested  by  plaintiff  should  have  been 
allowed,  and.  If  denied  by  the  defendants, 


their  evidence  ooncemlitg  the  Hercules 
should  have  been  ^eluded. 

The  ai^lant  urges  the  insuffldency  oi 
tlie  evidence  produced  by  the  respondwto  to 
establish  a  discov^  of  mineral-bearii^  nxft 
In  place  by  the  locators  of  Uie  Anna,  and  also 
Its  Insufficloicy  to  show  tiiat  the  location 
work  required  by  law  was  ever  done  on  the 
Anna  claim  prior  to  the  Ambergris  location. 
As  above  indicated,  this 'case  must  be  remand- 
ed for  a  new  trial,  and  these  questions  of 
fact  will  have  to  be  again  submitted  to  a 
Jury  or  the  court,  and  a  greater  weight  or 
pr^nderaoce  of  evidence  on  one  side  or  the 
other  may  be  produced  at  the  next  trial,  and 
new  and  additional  facts  may  be  shown.  Vor 
tbat  reason  we  will  express  no  opinion  as  to 
tbe  weight  and  sufficiency  of  the  evidence 
presented  In  this  record. 

There  appears  to  be  some  difference  be- 
tween the  respective  partira  as  to  tlie  1^1 
principle  applicable  In  this  case  touching  the 
discovery  on  the  Anna.  It  should  be  borne  in 
mind  tbat  the  strictoess  with  which  the 
courts  will  Inquire  toto  the  sufficiency  and 
validity  of  an  alleged  mlnwal  discovery  de- 
pends upon  the  class  of  claimants  to  which 
the  contestants  belong.  In  Migeon  v.  Mon- 
tana Cent.  Ry.  Co.,  77  Fed.  254,  28  C.  O.  A 
161,  the  United  States  Circuit  Court  of  Ap- 
peals points  out  this  distinction  In  the  follow- 
ing manner:  "There  are  four  classes  of  cases 
where  the  courts  have  been  called  upon  to 
determine  what  constitotes  a  lode  or  vein 
within  the  Intent  of  different  sections  of  the 
Revised 'Statutes:  (1)  Between  miners  who 
have  located  claims  on  the  same  lode,  under 
the  provisions  of  section  2320  [U.  S.  Comp. 
St.  1901.  p.  1424];  (2)  between  placer  and 
lode  claimants  under  tbe  provisions  of  se<^ 
tlon  2333  [U-  S.  Comp.  St.  1901,  p.  1438] :  (3) 
between  mineral  claimants  and  parties  hold- 
ing townslte  patents  to  the  same  ground ;  (4) 
between  mineral  and  agricultural  claimants 
of  the  same  land.  The  mining  laws  of  the 
United  States  were  drafted  tor  the  purpose  of 
protecting  tbe  bona  flde  locators  of  mining 
ground,  and  at  the  same  time  to  make  neces- 
sary provision  as  to  the  ri^ts  of  agricul- 
turists and  claimants  of  townslte  lands.  The 
object  of  each  section,  and  of  the  wliole 
policy  of  the  entire  statute,  should  not  be 
overlooked.  The  particular  character  of 
each  case  necessarily  determines  the  rights 
of  the  respective  parties,  and  must  be  kept 
constantly  In  view,  In  order  to  enable  the 
court  to  arrive  at  a  correct  conclusion.  What 
is  said  In  one  charact^  of  cases  may  or  may 
not  be  applicable  In  tbe  other.  Whatever 
variance,  If  any,  may  be  found  in  the  views 
expressed  In  the  dlfferoit  decisions  touching 
these  questions  arises  from  the  difference  in 
the  facts  and  a  difference  In  the  character  of 
the  CBxea,  and  tbe  advanced  fcnowled^  which 
experience  In  the  trial  of  the  different  kinds 
of  cases  brings  to  the  court  ♦  •  •  Tbe 
fact  is  that  there  Is  a  substantial  difference 
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In  the  object  and  policy  of  the  law  between 
the  cases  where  the  determlDatlon  of  the 
question  as  to  what  eoostltutes  the  discovery 
of  a  vein  or  lode  between  different  claimants 
of  the  same  lode,  under  section  2320  [U.  S- 
Camp.  St  1901,  p.  1424],  on  the  one  hand, 
and  a  'lode  known  to  exist'  within  the  limits 
of  a  placer  claim  at  the  time  application  is 
made  for  a  patent  therefor,  nnder  section 
23113  [U.  S.  Comp.  8t  1901,  p.  1433],  on  the 
other.    •   •    •   The  question  as  to  what 
constitutes  a  discovery  of  a  vein  or  lode 
under  the  provisions  of  secUon  2320  of  the 
llevised  Statutes  [U.  S.  Comp.  St.  1901,  p.  1424] 
has  been  decided  by  many  courts.   All  the 
authorities  cited  by  appellants  are  referred 
to  in  Book  V.  Mining  Co-  (C.  C.)  58  Fed.  100, 
121.    The  liberal  rules  therein  announced  are 
substantially  to  the   effect  that,  when  a 
locator  of  a  mining  claim  finds  rock  In  place 
containing  mineral  Id  snfBclent  quantity  to 
jostlfy  him  in  expending  his  time  and  money 
in  prospecting  and  developing  the  claim,  he 
has  made  a  discovery  within  the  meaning  of 
the  statute,  whether  the  rock  or  earth  Is  rich 
or  poor,  whether  it  assays  high  or  low,  with 
this  qnallficatlon:   that  the  definition  of  a 
lode  must  always  have  special  reference  to 
the  formation  and  peculiar  characteristics  of 
the  particular  district  in  which  the  lode  or 
vein  is  found.   It  was  never  Intended  that 
In  snch  a  case  the  courts  should  weigh  scales 
to  determine  the  value  of  the  mineral  found 
as  between  a  prior  and  8u68equent  locator 
of  a  mining  claim  on  the  same  lode."  The 
same  court  In  Shoshone  Mining  Company  v. 
Rutter,  supra,  again  said:    "The  purpose  of 
the  statute,  In  requiring  that  'no  location  of  a 
mining  claim  shall  t>e  made  until  the  dis- 
covery of  a  vein  or  lode  within  the  limits  of 
the  claim  located,'  was  to  prevent  frauds  upon ' 
the  government  by  persona  attempting  to 
acquire  patents  to  land  not  mineral  In  its 
character.   But,  as  was  said  In  Bonner  v. 
Meikle  (C.  C.)  82  Fed.  697;    'It  was  never 
Intended  that  the  court  should  weigh  scales 
to  determine  the  value  of  mineral  found,  as 
between  a  prior  and  subsequent  locator  of 
a  mining  claim,  on  the  same  lode.'   The  loca- 
tion of  the  Klrby  was  made  In  1886.  The 
discovery  of  mineral  then  made  was  sufficient 
to  induce  the  locators  and  their  grantees  to 
perform  the  amount  of  annual  labor  thereon 
as  required  by  the  mining  Inw^^to  expend 
their  time  and  money  in  prosecuting  the 
work  thereon— In  the  belief  and  expectation 
of  finding  ore  of  profitable  value  therein." 
The  following  authorities  are  to  the  same 
effect:  Book  v.  Justice  Mining  Co.  (O.  C.)  58 
Fed.  120;  McSbane  v.  Kenkle,  44  Pac.  979, 
33  L.  R.  A.  851.  56  Am.  St.  Rep.  579;  Muld- 
rlck  V.  Brown  (Or.)  61  Pac.  428;  Iron  S.  M. 
Co.  V.  Cheesman.  llfl  U.  S.  529.  6  Sup.  Ct 
481.  29  L.  Ed.  712;  1  Snyder  on  Mines,  §  345; 
Harrington  v.  Chaml)ers  (Utah)  1  Pac.  375. 

In  Burke  v.  McDonald,  3  Idaho,  296,  29 
Pac.  98,  the  plaintiff  requested  the  following 
Instruction :   "A  lod^  within  the  meaning  of 
KP.— 8 


1  the  statute,  Is  whatever  the  miner  could  fol- 
;  low,  and  find  ore.   Under  the  requlremraita  of 
the  law,  a  valid  locatiwi  of  a  miniag  claim 
may  be  made  whenever  the  prospector  has 
discovered  such  indications  of  mineral  that 
be  Is  willing  to  spend  his  time  and  money  la 
I  following  with  the  expectation  of  finding  ore ; 
'  and  a  valid  location  of  a  mining  claim  may 
:  be  made  of  a  ledge  deep  In  the  ground,  and 
:  appearing  at  the  snrface,  not  in  the  shape 
of  ore,  but  In  vein  matter  only."   The  trial 
court  had  modified  the  instruction  by  chan- 
ging the  word  "willing"  to  "Justified."  Con-. 
.  cerniog  that  change  in  the  instruction,  this 
court,  speaking  through  Mr.  Justice  Morgan, 
said:   "The  word  'justified'  radically  changes 
the  whole  meaning  of  the  Instruction.  The 
question  whether  the  miner  Is  willing  to 
spend  his  time  and  money  Is  an  entirely 
different  one  from  the  question  whether  he 
>  is  justified  lu  doing  It.   The  former  Is  a 
:  question  to  be  answered  by  the  miner  him- 
self, with  or  without  advice,  as  he  may 
,  .choose.   The  latter  word  would  present  a 
question  for  experts  and  for  the  jury  to 
determine.   The   Instruction   was  correct, 
without  modification."   In  support  of  the 
foregoing  statement  the  court  cite  Harrington 
V.  Chambers,  snpra.    Mr,  Lindley,  in  volume 
1  (2d  Ed.)  §  336,  of  his  work  on  Mines,  after 
stating  the  principle  announced  in  Burke  v. 
McDonald,  and  citing  that  case,  proceeds  as 
follows :    "But  It  would  seem  that  the  ques- 
tion could  not  be  left  to  the  arbitrary  will 
.  of  the  locator.   Wllllngiieas,  unless  evidenced 
by  actual  exploitation,  would  be  a  mere  men- 
tal state  which  could  not  be  satisfactorily 
proved.   The  facts  which  are  within  the  ob- 
:  servatlon  of  tlie  discoverer,  and  which  In- 
i  duced  him  to  locate,  should  be  such  as  would 
justify  a  man  of  ordinary  prudence,  not 
neeessarily  a  skilled  miner,  in  the  expenditure 
!  of  his  time  and  money  In  the  development 
.  of  the  property."   Judging  from  the  cases 
;  cited  by  the  author  in  support  of  the  fore-  > 
'  going  statement,  we  Infer  that  he  makes  that 
I  statement  as  a  general  principle,  and  without 
I  any  intention  of  its  special  application  to 
I  a  contest  between  two  miners  who  have 
j  located  the  same  ground  as  a  lode  claim. 
His  authorities  do  not  support  a  stronger 
position.   Again,  under  our  statute,  the  dis- 
covery must  be  followed  by  doing  the  location 
I  work  within  60  days,  which  In  itself  is,  at 
I  least  a  partial  "exploitation."   Where  one 
.  miner   has  discovered  what  he  considers 
j  mineral  indications  and  deposits,  and  has 
1  followed  up  that  discovery  by  staking  the 
I  claim  and  doing  the  necessary  location  work, 
I  and  another  miner  comes  along  and  makes  a 
discovery,  and  locates  a  part  or  all  of  the 
same  ground  covered  by  the  former  location, 
and  thereupon  goes  into  court  to  contest  the 
senior  location,  and  in  order  to  sustain  that 
contest  shows  that  the  ground  does  In  fact 
contain  valuable  mineral  deposits,  as  con- 
templated by  section  2320  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp. 
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St  1901,  p.  1424],  and  at  the  same  time  con- 
tends that  the  senior  locator  bad  not  mnde 
a  mineral  discovery,  the  courts  will  nnt 
examine  the  evldtoice  of  the  senior  discovery 
with  very  great  strtctuess.  The  case  Is  quite 
different  from  a  contest  between  the  miner 
and  the  agriculturist 

The  foregoing  views  cannot  of  course,  be 
carried  to  the  extent  of  relieving  any  one 
who  claims  ground  under  the  mineral  laws  of 
the  United  States  from  a  substantial  compli- 
ance with  the  United  States  statutes  In  the 
.matter  of  mineral  discovery.  The  observation 
of  Justice  Field  In  Erhardt  v.  Boaro,  113  U.  8. 
537.  5  Sup.  Ct  5G5,  28  L.  Ed.  1113,  is  worthy 
of  rrpetltion  here.  He  said:  "It  would  be 
difficult  to  lay  down  any  rules  by  which  to 
distlugui?h  a  speculative  location  from  one 
made  in  good  faith  with  a  purpose  to  make 
excavations  and  ascertain  the  character  of 
the  lode  or  vein,  so  as  to  determine  whether 
It  will  Justify  the  expenditures  required  to 
extract  the  metal ;  but  a  jury  from  the 
vicinity  of  the  claim  will  seldom  err  In  their 
conclusions  on  the  subject."  Anent  the  con- 
tention that  the  location  work  was  never  done 
on  the  Anna,  counsel  for  appellant  cite 
Lavagnlno  v.  Uhllg,  198  U.  S.  443,  25  Sup. 
Ct  7ie,  49  L.  Ed.  1119,  while  respondents 
cite  on  the  same  point  Belk  v.  Meagher,  104 
U.  a.  2T9,  20  L.  Ed.  735.  It  Is  contended  by 
appellanr  that  this  most  recent  ruling  of  the 
United  States  Supreme  Codrt  overrules  the 
doctrine  as  to  location  of  forfeited  and 
abandoned  claims  announced  In  the  earlier 
case.  It  has  been  generally  understood 
throughout  the  mining  states  that  Belk  T. 
Meagher  had  become  the  settled  law,  to  the 
effect  that  no  valid  relocation  can  he  made  on 
a  mining  claim  until  the  rights  of  the  former 
locator  have  been  finally  forfeited  or  aban- 
doned, and  that  a  location  made  after  the 
forfeiture  or  abandonment  would  take  prece- 
dence over  such  Invalid  relocation;  but 
•  Lavagnlno  v.  Uhllg,  decided  less  than  a  year 
ago,  appears  to  have  entirely  upset'  that 
doctrine,  and  It  will  be  a  matter  of  great 
Interest  to  the  lawyers  and  courts,  as  well 
as  the  miners  of  these  Western  states,  to 
know  just  whether  these  cases  are  dis- 
tinguishable on  principle  or  the  one  overrules 
the  otbpr  entirely. 

For  the  error  above  considered,  the  judg- 
ment must  be  reversed ;  and  it  Is  so  ordered, 
and  a  new  trial  Is  granted.  Costs  awarded 
In  f  aror  of  appellant. 

STOCKSLAGER,  C.  J.,  concurs.  SULLI- 
VAN, J.,  concurs  In  the  conclusion  reached. 

.  SULLIVAN,  J.  (concurring).  I  concur  In 
the  conclusion  reached  and  fully  Indorse 
what  is  said  by  Mr.  Llndley  In  volume  1 
(2a  Ed.)  §  336.  This  court  In  Burke  v.  Mc- 
Donald, 3  Idaho,  296,  29  Pac.  98,  did  not 
sny,  nor  Intend  to  convey  the  Idea,  that  a 
valid  mining  claim  could  be  made  upon  al- 
luvial sou  not  omtatnlng  a  vein  or  lode,  or 


upon  loose  slide  rock  or  d6brl8  on  the  moun- 
tain side,  simply  because  the  locator  was 
"willing"  to  sitend  his  time  and  money  In 
prospecting  It  with  the  expectation  of  find- 
ing a  lode,  or  vein  of  mineral-bearing  rock. 
In  that  case  the  court  said:  "And  a  valid 
location  of  a  mining  claim  may  be  made  of 
a  ledge  deep  In  the  ground,  and  appearing 
at  the  surface,  not  In  the  shape  of  ore.  but  In 
vein  matter  only."  The  terms  "vein"  and 
**Iode"  have  been  so  often  defined  by  the 
courts  of  the  United  States  that  It  is  unnec- 
essary for  me  to  cite  many  authorities  as  to 
the  well  known,  established,  and  accepted 
meaning  of  those  terms.  Many  of  the  de- 
cisions defining  those  terms  are  collected  In 
volume  5  of  AVords  and  Thrases  Judicially 
Defined  under  the  word  "Lode"  (page  4423). 
Justice  Field  in  the  case  of  Eureka  Consoli- 
dated Mining  Co.  v.  Richmond  Mining  Co., 
8  Fed.  Cas.  819,  defines  a  "lode"  to  be  "a 
zone  or  belt  of  mineralized  rock  and  lying 
within  boundaries  clearly  separating  it  from 
the  neighboring  rock."  In  Book  v.  Justice 
Mining  Co.  (C.  C.)  58  Fed.  100.  It  is  said: 
"The  word  'lode,'  as  used  In  the  United 
States  statutes,  and  as  understood  by  miners, 
Is  applicable  to  any  body  or  belt  of  mineral- 
ized rock  lylug  within  clearly  defined  bound- 
aries separating  It  from  the  country  or  non- 
mineral  rock."  If  in  a  cei-taln  dlsti'ict  the 
country  rook  la  limestone,  and  veins  or  lodes 
of  mineral  are  found  In  sacb  country  rock, 
the  Revised  Statutes  of  the  United  States 
and  of  the  state  of  Idaho,  in  regard  to  the 
location  of  quarts  claims,  do  not  contem- 
plate that  a  valid  location  can  be  made  upon 
such  limestone  without  first  liaTlng  discov- 
ered some  vein  or  lode  within  sncb  country 
rock.  It  Is  slMwn  In  the  record  in  this  case 
that  many  of  the  most  ImpOTtant  mines  of 
Shoslione  county  are  found  In  qnartslte;  that 
being  the  country  rock  of  that  region  that 
contains  traces  of  mIneraL  It  Is  clear  to  me 
that  simply  because  T^ns  or  lodes  of  min- 
eral-bearing matter  is  found  within  such 
quartzlte  or  country  rock,  a  valid  location 
cannot-  be  made  on  the  qnartzlte  without 
first  having  discovered  some  vein  or  lode 
therein.  Section  2320  of  the  Revised  Stat- 
utes of  the  United  States  [U.  S.  Comp.  St 
1901,  p.  1424]  clearly  contemplates  that 
quartz  mlnlug  claims  can  only  be  located  up- 
on veins  or  lodes  of  quartz  or  other  rock  in 
place  bearing  gold,  sliver,  cinnabar,  or  other 
metals  of  value.  Said  section  is  as  follows: 
"Mining  claims  upon  veins  or  lodes  of  quartz 
or  other  rock  In  place  bearing  gold,  silver, 
cinnabar,  lead,  tin,  copper,  or  otlier  valuable 
deposits,  heretofore  located,  shall  be  govern- 
ed as  to  length  along  the  vein  or  lode  by  the 
customs,  regulations,  and  laws  In  force  at  the 
date  of  their  location.  A  mining  claim  lo- 
cated after  the  10th  day  of  May.  1872,  wheth- 
er located  by  one  or  more  persons,  may 
equal,  but  shall  not  exceed,  one  thousand 
fi\'e  hundred  feet  In  length  along  the  or 

Digitized  by  Google 


tdabo) 


AMBCBGRia  MIN.  CO.  t.  DAT. 


115 


lode;  bat  no  location  of  a  mining  claim  shall 
be  ma^e  until  the  discovery  ot  the  vein  or 
lode  wltliln  the  limits  of  the  claijn  located. 
No  claim  shall  extend  more  than  three  hun- 
dred feet  on  each  side  of  the  middle  of  the 
vein  at  the  surface,  nor  shall  any  claim  be 
limited  by  any  mining  regulation  to  less  than 
twenty-five  feet  on  each  side  of  the  middle 
of  the  vein  at  the  surface,  except  where 
adverse  rights  existing  on  the  10th  day  of 
May,  1872,  render  such  limitation  necessary. 
The  end  lines  of  each  claim  shall  be  parallel 
to  each  otfa^." 

That  section  contemplates  that  the  vein 
or  lode  must  be  first  discovered  before  a 
valid  location  can  be  made.  It  provides,  in- 
ter alia,  that  no  claim  shall  extend  more  than 
300  feet  on  each  side  of  the  middle  of  the 
v^  or  lode,  and  as  the  law  contemplates, 
that  boundaries  of  the  claim  must  be  marked 
npon  the  ground,  how  could  they  be  marked 
upon  the  ground  without  having  first  dis- 
covered the  vein  or  lode,  in  order  to  ascer- 
tain the  distance  of  300  feet  on  each  side  of 
the  center  thereof.  Section  3100  of  the 
Berlsed  Statntee  of  Idaho  of  1887,  as  amend- 
ed, by  the  laws  of  1889,  p.  237,  la  as  follows: 
"Mining  claims  hereafter  located  npon  veins 
or  lodes  of  gnarhi,  <w  other  rock  In  place 
bearing  any  of  the  metals,  or  ether  valuable 
dq»0Bltif  m«ttIoned  In  section  2320  of  the 
Berlsed  Statntea  of  the  United  States  iV*  S. 
Omnp.  St  1901,  p.  1424],  may  extend  to  800 
feet  on  each  side  of  the  middle  of  ttie  vein 
cr  lode:  Provided,  that  when  the  locators 
have  set  the  stakes,  posts  or  monnments  de- 
scribed In  the  next  section,  to  indicate  the 
line  of  the  vein,  ledge  or  lo^  snch  stakes, 
posts  or  monnments  must  be  taken  tor  the 
purposes  of  said  location,  to  mark  correctly 
the  line  thereof,  and  such  line  mast  not  be 
aftraward  changed  so  as  to  aflCect  rights  ac- 
gnlred  or  biterfere  with  any  location  made 
subsequAt  thereto.*'  That  section  provides 
that  ttie  location  may  extend  300  feet  on 
eadi  side  of  the  middle  of  the  veto  or  lode, 
and  It  contemplatoi  that  tbe  locator  shall 
mark  the  same  with  posts  or  monummts  to 
indicate  the  line  of  the  vein,  ledge,  or  lode. 
Bectton  3101  of  the  Berlsed  Statutes  as 
amoided  provides  that  the  locator  at  the 
time  ot  making  toe  discovery  of  sudi  -veia  or 
lode  must  erect  a  monnmemt  at  sudi  place  of 
dlseorery,  and  within  three  days  after  mak- 
ing the  discovery  must  mark  the  boundaries 
of  his  claim.  The  law  (dearly  contemplates 
that  the  discorety  ot  a  rein  or  lode  mnst  be 
made  before  a  valid  location  can  be  made 
th»eon,  simply  because  the  country  rock  of 
a  certain  district  Is  porphyry  or  granite  or 
limestone  <x  qnartzlte,  and  that  veins  carry- 
ing any  of  the  preclons  metols  hare  been  dis- 
covered tlwein,  tb»  law  does  not  contem- 
plate that  a  valid  qnarte  claim  location  can 
be  made  npon  such  porphyry  or  other  coun- 


try rock.  Had  Congress  Intended  that  a  ral- 
Id  quarts  claim  location  could  have  been 
made  on  any  ground  where  the  locator  was 
"willing"  to  expend  his  time  and  money  In 
prospecting  for  a  vein  or  lode,  it  certainly 
would  have  used  different  language  from 
that  used  In  section  2320  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp. 
St.  1901.  p.  1424].  To  hold  that  valid  loca- 
tion of  a  quartz  claim  may  be  made  upon 
porpliyry  or  limestone,  that  being  the  coun- 
try rock  In  which  valuable  mines  have  been 
discovered,  would  be  in  direct  violation  of 
the  provisions  of  said  section.  If  the  pros- 
pector discovers  "float"  on  the  mountain 
side,  which  is  covered  with  loose  slide  rock 
and  debris  or  soil,  he  could  not  make  a 
valid  location  thereon  nntll  he  had  discovered 
a  vein  or  lode  "of  quartz  or  other  rock  In 
place  bearing  some  valuable  deposit,"  even 
though  he  were  "willing"  to  spend  his  time 
and  money  trying  to  discover  a  vein  or  lode. 
The  "discovery"  must  be  made  before  location 
can  be  made. 

In  Mige<m  r.  Kontana  Cent  By.  Co.,  77 
Fed.  249i  23  a  C.  A.  156,  Jo^  Hawiey, 
who  has  written  many  of  the  most  important 
mining  decisions  on  the  Pacific  Slope,  refer- 
ring to  the  case  of  Book  r.  Mining  Go.  (C  C.) 
68  Fed.  106,  said:  "The  Uberal  rules  therein 
announced  are  substontlally  to  the  effect  that 
-  when  a  locator  of  a  mining  claim  finds  rock 
In  place  [obserre  the  words  "finds  rock  in 
place,"  not  "hopes"  to  find  rock  In  place,  or 
Is  willing  to  try  to  find  rock  in  place}  con- 
taining mineral  in  certain  quantity  to  Jus- 
tify him  in  expending  his  time  and  mon^ 
In  prospecting  and  der^loping  a  claim  he  has 
made  a  discord  wltiito  the  meaning  of  the 
statute,  whether  the  rock  or  earth  Is  ildli  or 
poor.  ♦  «  •  »•  There  the  term  "rock  in 
place"  Is  need,  the  identical  expremion  used 
in  section  2320  of  the  Bevlsed  Statutes  of  the 
United  Stetes  [U.  S.  Comp.  St  1001,  p.  1424], 
thus  clearly  holding  Uiat  something  more 
permanent  must  be  discovered  than  mere 
shale,  slide  rock,  or  dfibils.  Judge  Hawiey 
there  states:  "It  was  never  intended  that 
in  snch  a  case  the  court  should  weigh  scales 
to  detoinlne  the  value  of  the  mineral  found 
as  betwerai  a  prior  and  a  subsequent  locator 
of  a  mining  claim  on  the  same  lode."  That 
no  doubt  is  true;  but  nearly  all  of  the  deci- 
sions emphasize  the  fact  that  a  vein  or  lode  of 
rock  in  place  must  first  be  discovered  b^ore  a 
valid  location  can  be  made,  and  clearly  in- 
dicate that  a  valid  location  cannot  be  made 
upon  a  "hope  and  desire"  to  dlscoror  by  fu- 
ture developments- 
While  in  the  opinion  in  this  case  it  is  not 
Intended  to  hold  that  a  ralld  location  conid 
be  made  upon  loose  debris  or  slide  nx^ 
without  first  discovering  a  lode  or  rein  there- 
in, I  desire  to  emphasize  my  views  iqran  that 
question  as  above  set  forth. 


Digitized  by  Google 


116 


85  FACIFIO 


RBPORTDB. 


(Aril. 


<U  Idaho.  U9)  I 

NATIONAL  BANK  OF  THB  BEPUBLIG 

V.  AGNEW. 
(Supreme  Court  of  Idaho.   March  S>  1906. 

Appeal— Dismissal  on  Motion. 

A  motion  to  dismiss  an  appeal  will  b«  sus- 
tained, when  It  is  shown  that  counsel  for  ap- 
pellant has  been  served  with  such  notice  and 
fails  to  appear  aud  resist  such  motion,  unless 
it  appears  to  the  court  that  appellant  is  not 
gailtj  of  laches. 
(Srllabos  by  the  Court.) 

Appeal  from  District  Court.  Ada  County; 
George  H.  Stewart,  Judge. 

Action  by  the  National  Bank  of  the  Repub- 
lic against  Jamt«  D.  Agnew.  Judgment  for 
plaintiff.  Defendaut  af^ieala.  Dismissed. 

S.  H.  Hays,  for  respondent 

STOCKSLAOER,  O.  J.  Respondent  moves 
to  dismiss  the  appeal  taken  from  a  Judgment 
rendered  in  the  district  court  of  Ada  county  on 
the  8th  day  of  March.  1905.  It  la  shown  that 
counsel  for  appellant  was  notified  to  appear 
In  this  court  and  show  cause  why  such  mo- 
tion should  not  be  sustained;  and,  there  be- 
ing no  appearance  on  behalf  of  appellant,  the 
motion  will  be  sustained,  and  it  Is  so  ordered. 
Costs  to  respondent 

AILSHIE  and  SULLIVAN,  JJ.,  concur.  ' 


(10  Arls.  1) 

MAXWELL  et  al.  v.  TERRITORY. 
(Supreme  Court  of  Arizona.  March  30,  1000.) 

1,  Cbtminai.  Law  —  VEBnicr  —  Deo&ki  of 

Cbiue. 

Under  a  statute  providing  that  where  a  1 
crime  is  distinguished  into  degrees  the  jury  must 
find  the  degree  of  which  the  defendant  is  guilty, 
the  jury  need  specifically  name  the  degree  only 
when  under  the  indictment  they  may  find  the 
defendant  guilty  of  any  of  several  degrees.  The 
statute  does  not  apply  where  the  offense  charged 
as  of  a  certain  degree  cannot  possibly  embrace 
any  other  degree.  McLane  Territory  (Ariz.) 
71  Pac.  938,  distinguished. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  SS  2104-2106.] 

2.  Labceny— Pbopebtt  Interest. 

One  who  has  taken  an  estray  and  is  in  pos- 
BCRsiOQ  thereof  has  such  property  interest  there- 
in that  the  taking  of  it  from  blm  may  be  tar- 
ceny ;  so  also  one  in  possession  of  stolen  proper- 
ty purchased  from  the  thief ;  so  also  a  thief,  in 
possession  of  property  he  has  stolen,  as  against 
another  than  the  owner. 

Doan,  J.,  dissenting  in  part. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Apacbe 
County ;  before  Justice  Richard  E.  Sloan. 

Arch  Maxwell  and  R.  W.  Molter  were  con- 
victed of  grand  larceny,  and  appeal.  Af- 
firmed. 

Herndon  &  Norrls  and  Isaac  Barth,  for 

appellants. 

NAVE,  J.  Appellants  were  convicted  and 
sentenced  for  the  crime  of  Brand  larceny  in 
the  taking  of  a  steer  alleged  to  bo  the  prop- 
erty of  one  P.    They  hjive  appealed  to  this 


court,  making  fotu-  Imperfect  assignments  of 
error,  as  follows:  "(1)  The  court  erred  In 
its  charge  to  the  Jury  as  to  law.  (2)  The 
verdict  of  the  jury  is  contrary  to  the  evidence^ 
(3)  The  verdict  of  the  jury  is  contrary  to 
law.  (4)  The  court  erred  in  overruling  de- 
fendants' motion  for  nevr  trial."  The  mat- 
ters urged  by  the  appellants  are  clearly  set 
forth  In  their  brief,  however;  and  we  will 
consider  them. 

As  to  the  contCTtlona  that  the  court  erred 
In  Its  charge  to  the  Jury  and  that  the  verdict 
of  the  Jury  is  contrary  to  the  evidence  It  Is 
sufficient,  without  going  into  the  matter  at 
length,  to  state  that  we  find  no  error  In  tlie 
Instructions  complained  of  aud  that  the  ver^ 
diet  Is  not  unsupported  by  the  evidence. 

The  third  assignment  Is  that  the  verdict  is 
contrary  to  law.  The  verdict  rendered  was, 
"We,  the  Jury,  find  the  defendants  guilty  as 
charged  in  the  indictment  and  we  unani- 
mously recommend  them  to  the  mercy  of  the 
court"  It  Is  contended  that  this  verdict  is 
void  in  that  the  Jury  did  not  therein  find  the 
degree  of  the  crime  of  which  they  convicted 
the  defendants.  Sections  441  and  443  of  the 
Penal  Code  read  as  follows :  "Larceny  Is  ttie 
felonious  stealing,  taking,  carrying,  leading, 
or  driving  away  the  personal  property  of 
another.  Larceny  la  divided  Into  two  de- 
grees, the  first  of  which  Is  termed  grand 
larceny;  the  second,  petit  larceny."  Section 
444  of  the  Penal  Code,  amended  by  Act  No. 
18,  p.  24,  of  the  Legislature  of  1903.  which 
act  was  In  effect  at  the  time  of  this  alleged 
offense,  provides  as  follows :  "Sea  444. 
Orand  larceny  Is  larceny  committed  in  either 
)  of  the  following  cases:  (1)  When  the  prop- 
erty taken  is  of  the  value  exceeding  fifty 
dollars.  (2)  When  the  property  Is  taken  from 
the  person  of  another.  (3)  When  the  property 
taken  is  a  horse,  mare,  gelding,  cow,  ste€r,  bull, 
calf,  mule,  Jack,  Jenny,  goat,  sheep,  or  hog,  or 
any  neat  or  horn  cattle."  By  section  972  of 
the  Penal  Code  it  Is  provided :  "Whenever  a 
crime  is'  distinguished  Into  degrees,  the  Jury, 
if  they  convict  the  defendant,  must  find  the 
degree  of  the  crime  of  which  he  is  guilty.'* 
In  support  of  their  proposition  appellants  cite 
a  previous  decision  of  this  court,  McLane  v. 
Territory,  71  Pac.  938.  In  that  case  the 
defendants  were  convicted  under  an  indict- 
ment charging  them  with  the  crime  of  grand 
larceny  In  stealing  four  bead  of  cattle  of  the 
'  aggregate  value  of  $00. 

It  Is  to  be  observed  that  at  the  time  of  the 
offense  alleged  in  the  McLane  Case  grand 
larceny  was  defined  by  statute  as  "larceny 
committed  In  either  of  the  following  cases: 
(1)  When  the  property  taken  Is  of  value  ex- 
ceeding $50.  (2)  When  the  property  is 
taken  from  the  person  of  another."  Section 
974  of  the  Penal  ('ode  provides:  "The  jury 
may  find  the  defendant  iEruilty  of  any  offense 
the  commission  of  which  is  necessarily  in- 
cluded in  that  with  which  he  Is  charged,  or 
of  an  attempt  to  commit  the  offense."  There- 
fore  under  the  Indictment  la  the  McLaue 
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Case  tbe  Jnry  could  bav<e  returned  any  one  of 
tbree  rerdlcts,  respectively  flndlng  defend- 
utta:  0)  Gnllty  of  grand  larceny.  If  all 
Uie  element*  of  the  offense  had  been  proved 
and  the  value  of  tbe  cattle  bad  been  proved 
to  be  In  excess  of  $60.  (2)  Guilty  of  petit 
larceny.  If  all  tbe  elemmta  of  tbe  offense  bad 
been  proved  but  the  cattle  shown  to  be  of  a 
value  of  $S0  or  lees.  (3)  Not  guilty.  On 
behalf  of  tbe  territory  It  was  contended  In 
that  case  that  tbe  Jnry  found  the  degree  of 
the  crime  by  finding  the  dtfendant  to  be 
guilty  '*aB  chafed  In  tbe  Indictment,"  be- 
cause the  Indlctmoit  Qwdflcally  charged  the 
defendant  to  be  guilty  of  grand  lareoiy. 
But  the  indictment  In  that  ease  did  not  charge 
gnnd  laroMiy  alone  but  Included  also  ttw 
lesser  degree  of  larceny,  to  wit,  petit  larceny: 
for  tbe  d^^ree  depokded  iq>oa  the  value  of 
the  cattle  stolen,  and  proof  of  the  value  as 
laid  was  not  esaottial  to  conviction. 

Under  tbe  Indictment  which  we  must  now 
consider  the  jury  could  find  but  one  of  two 
verdicts.  No  lesser  offoise  Is  Included  In  ttie 
offense  chatged  In  the  Indictment  TTnder  tiie 
law  In  force  when  this  offense  was  committed 
the  larceny  of  a  stew  was  grand  larceny 
Irrespective  of  the  value  of  the  steer;  the 
taking  of  the  steer  was  ther  grand  larceny, 
or  It  was  not  larceny  at  alL  Therefore  the 
Jnry  coald  not  num  definitely  find  the  de- 
fendants guilty  of  grand  larceny  by  q>edlflo- 
ally  returning  the  verdict  **We  find  the  de- 
fmdants  guilty  of  grand  larceny"  than  they  do 
when  they  return  the  verdict  **We  find  tbe 
defendants  guilty  as  charged  In  the  Indict- 
ment" The  crime  charged  In  this  case  la  not 
distinguished  Into  degrees  In  the  sense  of 
the  statute  requiring  tbe  Jury  to  finl  the  de- 
gree of  tbe  crime  of  which  the  defendant  Is 
gnllty  whenever  a  crime  Is  distinguished 
Into  degrees.  That  statnte  can  apply  only 
where  the  Jury  could  under  the  Indictment 
find  tbe  defendants  guilty  of  any  of  several 
degrees  of  a  crime ;  It  Is  Inapplicable  where 
fliere  la  no  possible  alternative  verdict  of 
guilty.  Therefore  we  conclude  that  the  vep> 
diet  Ifl  not  contrary  to  law. 

The  appellants  urge  further  tttat  In  sup- 
port of  a  motion  for  new  trial  they  made  a 
snffldent  showing  of  tbe  discovery  of  new 
evidence  to  entitle  them  thereto.  Tbe  indict- 
ment charged  tbat  tbe  stea-  in  question  was 
tbe  property  of  one  P.  Proof  of  the  owner- 
ship of  the  steer  was  made  by  the  testimony 
of  P.  who  testified  that  he  had  bonght  tbe 
steer  from  the  wife  of  one  T.  Oa  motion  for 
new  trial  the  aflldavit  of  T.  was  adduced, 
the  statements  of  whidi  show  that  T.  is  the 
owner  of  the  steCT,  and  taken  in  the  light  of 
P.'B  testimony  and  of  a  counter  affidavit  filed 
by  the  territory,  that  P.  obtained  possession 
of  It  In  one  of  three  ways;  that  18  to  say, 
he  stole  tbe  steep,  or  took  It  as  an  eetray,  or 
purchased  It  from  a  person,  other  than  tbe 
owner,  who  had  no  authority  to  sell  It  It  is 
true  that  the  ownership  of  stolen  property 
must  be  alleged  and  proved  as  alleged  t  but 


It  would  utterly  defeat  the  ends  of  Justice  It 
In  the  trial  of  larceny  ultimate  title  to  the 
proper^  In  question  must  be  conclusively 
determined.  BwA  Is  not  the  law.  One  who 
has  taken  and  Is  in  the  possession  of  a  stray 
animal  has  such  property  interest  In  It  that 
the  taking  of  It  from  htm  may  be  larceny. 
So  also  has  one  In  possession  of  stolen  prop- 
erty purchased  by  blm  from  tbe  tblef;  so 
also,  Indeed,  has  the  tblef  blmselC,  in  posses- 
sion, as  against  another  than  the  ownw  of 
the  property.  Tbe  utmost  that  la  shown  la 
the  affidavit  In  support  of  the  motion  for  new 
trial  Is  that  there  Is  a  dispute  between  P. 
and  T.  as  to  the  owneiehlp  of  flie  steer. 
There  Is  nothing  to  show  that  P.  did  not  have 
possesion  of  the  steer  and  such  right  there- 
to as  to  make  the  steer  subject  of  larceny 
from  him.  Therefore  the  court  was  not  In 
error  In  drying  tbe  motlm  for  new  trlaL 
Tbe  Judgment  Is  affirmed. 

KENT,  a  J.,  and  CAUPBBLU  7.,  concur. 

DOAN,  J.  I  concur  In  tbe  afilnnanoe  of 
tbe  Judgment  of  the  lower  court,  hut  dlasoit 
from  that  part  of  tbe  opinion  t2iat  teaffirmf 
tbe  McLane  Gase^  71  Pac 
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.  NBLSSfiN. 
(Supreme  Coart  of  AriwHU.  Uaicb  80,  1906J 

1.  Waixbs— Ibbioation— Sebviob. 

Priociples  announced  in  Gould  v.  Maricopa 
Canal  Co.  (Ariz.)  70  Pac  C98.  and  in  Slosser  v. 
Salt  River  Valley  Canal  Co.  (Aria.)  65  Pac.  882. 
aa  modified  In  Gonld  v.  Maricopa  Canal  Co.,  re> 
affirmed. 

2,  Sahb— Rbasonab]^  Rates. 

There  rests  upon  a  public  corporation,  so 
long  as  it  uses  Its  franchise,  a  duty  to  render  to 
tbe  public  at  a  reasonable  rate,  tbe  services  for 
wblch  it  was  created. 

[Ed.  Note.~For  cases  in  .point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  CoursM,  fi  312.] 

8.  Samb— JuoiciAX.  Inquibt. 

Whether  ratea  which  have  been  charged  (or 
Its  services  by  a  public  corporation  are  unrea- 
fionable.  Is  a  proper  subject  for  judicial  inquiry. 

[Ed  Nf>te.— For  caaes  In  point,  see  vol.  48, 
C^t  Di|^  Waters  and  Water  Courses,  I  812.] 

4.  Sahk— Recovebt  or  Excessive  Rate  Paid. 

Where  statutes  do  not  define  a  niaxlmum 
lawful  rate  for  the  aervicea  of  a  public  corpora- 
tion, if  prices  ara  exacted  which,  in  the  liffht 
of  all  the  facta  to  be  considered,  are  nnreason- 
ably  high,  one  who  paya  such  prices  under 
protest,  or  under  aucb  circumstances  as  do  not 
amount  to  acquiescence  in  the  charge,  may  by 
salt  recover  the  excess  over  a  reasonable  price. 

6.  Save—Evidknce. 

What  la  a  reaaonaUe  price  1^  In  snch  a 
suit,  a  fact  to  be  proved  as  other  facte  are 
proved. 
&  Saue. 

In  determining  what  Is  such  reasonable 
rate,  the  effect  of  the  rate  upon  persona  to  whom 
the  serrices  are  rendered  ia  as  important  a  factor 
aa  is  the  effect  thereof  upon  the  profite  of  the 
corporatiou. 

7.  Same— Injunction. 

A  decree  iwrpetually  enjoining  an  Irrigation 
canal  company  from  prer eating  the  flow  of  war 
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ter  through  Its  canals  up<m  tb«  lands  of  an  ap- 
proiuriator  of  water,  niDiect  to  the  payment  of 
the  company's  reasonable  charges,  and  to  Its 
reasonable  regulations,  should  also  make  such 
water  service  subject  to  the  prior  rights  of  any 
prior  appropriators  served  by  the  company. 
(SyUabua  by  the  Conrt.) 

Appeal  from  District  Court,  Harlcopa 
County;  Before  Justice  Edward  Kent 

Peter  Nelasen  brought  snlt  against  tbe  Salt 
Rlrer  Valley  Canal  Company  to  compel  It  to 
deliver  water  for  tbe  Irrigation  of  big  ranch. 
From  a  Judgment  In  favor  of  plaintiff,  de* 
fendant  has  appealed.  Judgment  modified. 

C  F.   Alnsworth,  for  appellant   E.  W. 
JjewlB,  for  appellee. 

NAVH,  J.  Peter  Nelssen  Is  the  owner  of 
lands  lying  under  the  Salt  Biver  Valley  Canal 
which  are  barren  without  the  artificial  ap- 
plication of  water.  He  is  neither  a  stock- 
holder nor  owner  of  a  water  right  in  the  Salt 
River  Valley  Canal  Company,  but  by  renting 
water  rights  he  has  obtained,  for  a  number 
of  years,  service  of  water  from  the  canal  of 
this  company  for  tbe  irrigation  of  his  lands. 
The  policy  sought  to  be  maintained  by  the 
Salt  River  Valley  Canal  Company  of  serving 
with  water  only  those  who  own  or  lease 
water  rights,  Is  described  in  previous  de- 
cisions of  this  court  (SlOBSer  v.  Salt  River 
Valley  Canal  Company,  65  Pac.  832,  and 
Gould  T.  Maricopa  Canal  Company,  76  Pac. 
598) ;  and  needs  no  description  or  explana- 
tion In  this  opinion. 

In  the  fall  of  1903,  without  purchasing  or 
i-enting  a  water  right,  Nelssen  demanded  of 
the  company  service  of  water  upon  his  land, 
tendering  to  the  company  the  price  charged 
those  who  own  or  rent  water  rights.  Tbe 
company  refused  to  deliver  tbe  water  unless 
plaintiff  should  enter  Into  a  contract  for  the 
purchase  of  a  water  right  Nelssen,  averring 
nis  willingness  to  pay  reasonable  charges  for 
the  service  of  such  water,  and  paying  into 
court  the  amount  theretofore  tendered, 
brought  suit  against  the  company  to  compel 
It  to  deliver  the  water  demanded.  Pending 
final  judgment,  he  prayed  a  temporary  man- 
datory injunction  requiring  tbe  company  |o 
deliver  water  to  bim  for  use  upon  his  ranch 
at  such  price  as  should  be  fixed  by  the  court 
This  injunction  was  granted;  a  price  was 
fixed  by  the  court  for  tbe  service,  and  paid 
to  the  company  by  plaintiff.  Plaintiff  then  filed 
a  supplemental  complaint  averring  that  at  tbe 
hearing  upon  the  application  for  temporary 
Injunction  defendant  had  offered  to  deliver 
water  to  plaintiff  at  an  exorbitant  price  much 
in  excess  of  that  charged  to  Its  stockholders 
and  water  right  ownera,  and  in  excess  of  the 
price  fixed  by  the  court  In  the  temporary  in- 
junction; that  the  amount  paid  by  plaintiff 
and  received  by  defendant,  as  so  fixed,  was 
unreasonably  high  and  unjust;  and  pray- 
ing judgment,  upon  final  determination  of 
the  suit  for  the  repayment  to  him  of  the  ex- 
cess paid  above  a  reasonable  prlc&  Upon 
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final  hearing  judgment  was  rendered  for  the 
plaintiff  perpetually  enjoining  the  defendant 
from  preventing  the  flow  from  the  Salt  river 
through  Its  canal  to  plaintiff's  premises  of 
the  amount  of  water  prayed  for,  subject  to 
payment  by  plaintiff  of  the  company's  reason- 
able charge  for  the  diversion  and  carriage  of 
water;  and  also  decreeing  the  recovery  by 
plaintiff  from  defendant  of  ^  found  by  the 
court  to  he  the  excess  over  a  reasonable  price 
paid  for  service  of  water  during  the  pendency 
of  the  litigation. 

Numerous  errors  are  assigned  by  appellant, 
which,  being  grouped,  raise  five  points.  Un- 
der one  of  these  appellant  seeks  a  reconsider- 
ation and  disapproval  of  the  principles  set 
forth  by  this  court  In  the  Slosser  and  Oould 
Cases  supra,  nnderlsing  the  service  of  water 
by  such  companies  as  appellant  After  con- 
sideration, in  the  light  of  appellant's  argu- 
ment of  the  views  expressed  In  the  Ooold 
Case  and  In  the  Slosser  Case,  as  modified  by 
the  opinion  In  tbe  Gould  Case,  we  perceive 
no  reason  to  disapprove  thereof;  but  reaf- 
firm them. 

The  second  point  Is  that  tbe  court  erred  in 
granting  a  mandatory  writ  of  injunction  com- 
pelling the  com[>any  to  serve  water  to  plain- 
tiff npon  payment  of  a  rate  fixed  by  the  court, 
pending  final  Judgment  If  the  granting  of 
this  order  was  an  erroneous  exercise  of  pow- 
er the  error  would  not  be  ground  for  revers- 
ing or  modifying  the  final  judgment,  upon  the 
rendition  of  which  the  interlocutory  order 
expired  by  its  own  limitation.  Therefore 
we  need  not  pass  upon  the  point 

The  remaining  points  raised,  go  to  that 
portion  of  the  Judgment  decreebig  a  recovery 
by  plaintiff  of  tbe  excess  over  a  reasonable 
price  paid  by  him  for  the  service  of  water. 
Tbe  Jurisdiction  of  the  court  In  rendering 
such  judgments:  questions  permitted,  over 
objection,  to  be  asked  by  plaintiff  of  witness- 
es to  support  bis  contention  that  tbe  price 
paid  by  him  was  in  excess  of  a  reasonabla 
price;  and  tbe  court's  flndbig  of  fact,  ore 
each  attacked. 

Appellant  conteaods  that  tbe  fixing  of  a  rat& 
for  tbe  rendition  of  services  by  a  public  cor- 
poration Is  a  l^islatlve  act  and  not  Judicial. 
It  Is  necessary  to  apply  a  distinction  whicb 
we  may  accurately  moke  by  adopting  tbe 
language  of  the  Supreme  Court  of  tbe  United 
States,  In  Interstate  Oonunerce  Commission 
v.  Cincinnati,  etc.,  R.  R.  Ca,  107  V.  B.  479, 
499,  17  Sup.  Ct  896,  900  (42  L.  Ed.  24S)  :  "It 
Is  one  thing  to  Inqpilre  whettter  tbe  rates 
which  have  be^  charged  and  collected  are 
reasonable — that  Is  a  judicial  act;  bat  an 
entirely  different  thing  to  preso-lbe  rates 
which  shall  be  charged  in  the  future — that 
is  a  l^islative  act"  The  court  did  not  se^ 
to  fix  a  rate  for  future  service  by  appellant^ 
but  exercised  jurisdiction  to  determine  wheth- 
er the  rate  was  unreasonably  high  which  had 
been  collected  by  appellant  from  Nelssen  for 
service  of  water  pending  a  final  Judgmmt, 
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wblch  rate  wu  patd  by  Nelaun  under  an 
wder  of  the  court  and.  tbervfore,  presnmabiy 
wttbont  acqnlearence  In  tba  amonut  tlwreoC 
A  public  contoratlon  does  not  enjoy  Iti  fnin- 
dilm  aolely  for  the  proOt  of  Iti  promoter!  or 
Btockholilera.  Wlille  It  uses  tbe  franchise 
Uwre  rcitta  upon  It  a  duty  to  render  to  the 
public;  at  a  reaaonftble  rate,  tbe  serrtrea  for 
vbicta  It  waa  created.  Munn  r.  IIHuols,  04 
U.  8.  113.  12(t.  1S4.  24  L  Ed.  77.  It  la  Clonr 
In  reaaon,  and  la  well  settled  by  precedents 
that  where  statutes  prescribe  mazlninni 
ratea.  one  rrotn  wUoui  a  rate  has  beeu  ex»<*t- 
cd  In  excesR  of  tbe  legal  mnxlninm,  mny  sue 
fbr  the  exreM.  It  Is  equally  weU  sapportod 
tij  renmn  tlint  n-lwre  statutes  do  not  drffne 
■  mnxhinini  Inirfnl  rate  If  prices  are  exiK^cd 
whicli.  In  tlie  llirlit  of  all  the  facts  to  be  con- 
Bhlered,  are  niirpiisonnbly  lilsh,  one  who  pnys 
aufh  prices  under  protest  or  under  auch  clr- 
cnniKtnnces  as  do  not  amount  to  an  nc- 
qnlcM'cnt'e  In  the  chai^,  niny  by  suit  recover 
tbe  excemt  pnid  orer  a  rennonnhle  price:  nnd 
we  so  Imld.  Wlietlier  one  who  lins  ocqitleM^ 
In  tlie  exceRRlre  price  may  recover,  is  a  mitt- 
tcr  not  iH-fnre  in,  and  one  upon  wlil<-h  we  f>x- 
prem  no  o|iIntnn.  Wbnt  Is  a  reaminnhle(>rlt« 
Is,  In  sm^  a  suit,  a  fact  to  be  proved  as  other 
fncts  are  proved.  A  msxlnmin  rnte  la  not 
fixed  by  low  for  tbe  senMce  rendered  by  such 
companies  as  the  Snit  Rlrer  Valley  CannI 
Conifmny.  It  wna  a  proper  exercliie  of  Jurliu 
dlctlon  for  the  court  to  determine  thnt  the 
price  paid  by  Netmen  fbr  the  senic*  of  water 
under  the  teniTwrary  order  was  In  excefti  of 
a  rennonnble  price;  and  to  decree  a  recovery 
of  the  excess. 

WltncRsea  of  the  plnlntlft  were  aAed  fhe 
fbllowfnR  qiiestlnua:  **When  you  reccire . 
tlie  aerrlce  of  water  In  a  season  of  acnrclty 
do  you  make  any  proflt  out  of  that  water? 
What  la  the  nervlce  of  water  worth  to  the 
flirmerT  Whnt  would  yon  consider  to  he  a 
fair  price  for  water  service  nnder  the  Rnit 
Rlrcr  Vnllcy  Cnnsl  dnrlne  the  last  yenrt 
Purine  tlie  past  year  were  there  any  asseas- 
menta  on  those  100  shares  T"  [reference  he- 
Inir  made  to  sliares  In  the  Tempo  Gnnnl 
Compsny.  a  rompany  shown  to  be  slniMdr 
to  tbe  defendflnt  compftny  nnd  opemtlnf;  In 
the  same  vnllcy  nnder  Itke  condltlonft.1 
WImt  was  the  totnl  sfwessment  levied  np- 
on  the  109  shnres  In  the  Tempo  Cnnnl  for 
tbe  Oncnl  yenr  Inst  pnst?"  No  Ifwne  wns 
made  nn  to  the  competency  of  the  wltneiwca 
to  answer  tliew  fine«tlonn,  but  It  wnH  ob- 
jected by  the  defendant  thnt  the  questions 
tended  to  elicit  facts,  wblch  hare  no  bcnr- 
InK  upon  the  qtiestlon  of  the  rensonnhle 
price  for  the  service  rendered  to  plaintiff 
by  the  defpudnnt. 

In  deteniifntns  whnt  Is  a  rensonnhle  price 
to  l»e  chnrged  for  Its  services  by  a  public 
corpor.itlon  an  exnmlnntlon  must  be  mnde 
not  only  from  the  point  of  view  of  tbe  cor- 
pomtloD,  but  from  that  of  the  one  served, 
also.  A  reasonable  rate  la  not  one  ascer- 
tained solely  from  considering  the  beorlug 


of  the  fiu*fcB  iqion  flie  proSta  of  the  cot^ 
poratton.  Tbe  ^Toct  of  tbe  rate  upon  per- 
sons to  whom  serrlceo  are  rendered  Is  as 
de^  a  concern  In  tiie  flxlns  thereof  as 
the  effect  upon  the  stockholders  or  bond- 
holder&  A  reasonable  rate  la  one  which  la 
as  fair  aa  ponlble  to  all  whose  Interests 
are  Inrolred.  In  Corlnirton.  etc..  Turnpike 
Ompany  t.  Bnndfnrd,  104  n.  R.  KR.  BOO, 
17  Rup.  Ct  108,  205  (41  U  Kd.  fH»1,  the 
Rnprenie  Court  of  the  United  States  had 
under  consideration  the  question  whnt  waa 
a  reasonable  toll  to  be  clinnccd  by  a  tuniF 
ptke  compnny.  The  court  said:  **It  cnn- 
not  be  anid  that  a  corporntlnn  Is  entitled* 
as  of  rlftlit,  snd  without  reference  to  the 
Interests  of  tbe  puhlle.  to  rcnllxe  a  Riven 
I>er  cent  upon  Its  cnpltnl  stock.  When  the 
question  arises  whether  tlie  IjPirislntnre  lina 
exceeded  Its  constitutional  po«-er  In  pre- 
scrlblnc  rntes  to  be  ehnnwd  by  a  corpora- 
tion controlllnjf  a  public  hlahwny,  stnric- 
hoiders  are  not  tbe  only  pennns  whose 
rtehts  or  tntereats  are  to  he  considered. 
Tlie  rifrhts  of  the  public  are  not  to  he  Itrhored. 
It  Is  allcinNl  here  thnt  tlie  rates  prescribed 
nre  unreasonable  and  unjust  to  the  com- 
pnny and  Its  stockholders.  Tint  thnt  lu- 
Tolves  an  Inquiry  ns  to  whnt  Is  rensonnhle 
and  Just  for  the  puhlle.  •  •  •  Tlie  pub- 
lic cnnnot  properly  be  subjected  to  nnrensnn- 
nhle  rntes  In  order  simply  thnt  stockholders 
mny  enm  dividends.  •  •  •  If  s  cor- 
porntlon  cnnnot  mnlntnln  such  a  hiehwaj 
nnd  enm  dividends  tor  stocklmlders.  It  Is 
a  misfortune  for  It  and  them  which  the 
Constitution  doea  not  require  to  he  remedied 
by  ImposlnfT  unjust  burdens  upon  the  pul>> 
lie.  So  that  the  rlitht  of  the  public  to  use 
tlie  defendant* a  turnpike  upon  pnyment  of 
such  tolls  aa  In  view  of  the  nature  and 
vnlne  of  the  service  rendered  by  the  com- 
pnny are  reasonable.  Is  an  element  In  the 
general  InqnlfT  whether  the  rates  es- 
tnhllslied  by  law  are  Just  and  rensonnhle." 
See.  also.  Smyth  t.  Ames,  IfiO  U.  S.  408, 
544.  18  Bnp.  Ct  4ta  43  U  Ed.  810.  In 
usinff  the  expression  "vnlne  of  the  service 
rendered**  we  must  understand  thnt  tbe 
word  "ralna**  menus  value  to  the  peraon 
to  whom  the  service  Is  rendered. 

Applying  the  law  aa  we  hsve  stated  tt, 
It  la  readily  seen  that  the  first  three  quea- 
tlona  quoted,  tend  to  elicit  Information 
which  It  waa  proper  for  the  court  to  con- 
sider. Answers  to  the  other  twa  ns  la 
shown  by  an  examination  of  the  questions 
snd  nnswers  preliminary  to  them,  should 
tend  to  discloae  the  expense  of  operntlnK  and 
mnlntalnInK  another  canal  servinR  water  un- 
der similar  conditions  In  the  snme  vnll^ 
and  thus  to  throw  some  llxht  n|x>u  what 
are  appellant'a  necessary  expenses.  It  was 
not  error  to  penult  those  questions  to  he 
siiswered.  Finally  It  la  contended  by  ap- 
pellant  that  tbe  court  erred  In  the  vnluntion 
placed  upon  appellnnt'a  property  and  in  the 
amount  fixed  «a  tbe  reasouable  price  £c» 
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plaintiff's  service.  The  flndlngs  of  the  court 
In  tbese  matters  are  sufficiently  supported 
by  the  testimony,  and  slioold  not  be  dis- 
turbed. 

The  Judgment  reads  in  part  as  follows: 
"It  is  now  ordered,  adjudged,  and  decreed 
tliat  the  plaintiff  Is  an  approprlator  of  wa- 
ter from  the  Salt  river  and  Is  entitled  to 
the  seiTlce  of  defendant  corporation  In  the 
diversion  and  carriage  of  water  from  Salt 
river  to  plaintiff's  said  premises  through 
and  by  means  df  the  Salt  River  Valley  canal 
In  amount  sufflcient  for  the  cultivation  of 
crops  growing  upon  plaintiffs  premises,  to- 
wlt,  the  east  one-half  of  the  southwest 
one-quarter  of  section  9,  township  1  north, 
range  2  east  of  Gila  and  Salt  River  Base 
and  Meridian,  In  Maricopa  county,  Arizona 
Territory,  and  for  domestic  use  and  stoclt- 
raislng  purposes  in  connection  therewith,  In 
all  not  exceeding  twenty-flve  (25)  miners' 
Inches,  upon  payment  to  said  defendant 
corporation  by  plaintiff,  his  heirs  or  assigns, 
of  its  reasonable  charges  for  such  diversion 
and  carriage,  and  subject  to  defendant's 
reasonable  regulations  as  to  service  of  wa- 
ter. And  it  is  now  further  ordered,  ad- 
judged and  decreed  that  defendant  be  for- 
ever enjoined  from  in  any  manner  or  by 
any  means  whatsoever  preventing  the  flow 
from  said  Salt  river  through  said  Salt  River 
Valley  canal  to  the  plaimiCTs  said  premises 
In  amount  the  same  as  tliat  diverted  and 
carried  by  said  defendant  through  Bald 
canal  for  similar  uses  upon  other  lands  ol 
equal  acreage  under  said  canal  entitled  to 
the  same  amount  of  water  and  not  to  ex- 
ceed the  am(>unt  necessary  for  the  cultiva- 
tion of  crops  growing  upon  said  land  and 
for  Btodtralsing  and  domestic  use  thereon 
subject  to  the  reasonable  regulations  of  said 
defendant  as  to  the  service  of  said  water, 
and  the  payment  to  said  defendant  by  plain- 
tiff, his  heirs  or  assigns,  of  its  reasonable 
charge  for  such  diversion  and  carriage." 

We  observe  -that  provision  Is  not  made 
therein  for  the  possibility  that  by  reason 
of  a  shortage  of  water  during  a  drought  or 
under  other  circumstances  there  may  arise 
a  condition  such  that  appellee  would  not 
be  entitled  to  water  as  against  prior  appro- 
prlators  served  by  appellant.  To  remedy 
this,  that  portion  of  the  judgment  which  is 
quoted  is  modified  so  aS  to  read  aa  follows: 
It  Is  now  ordered,  adjudged  and  decreed 
that  the  plaintiff  is  an  appropriator  of  wa- 
ter from  the  Salt  river  and,  subject  to  the 
prior  rights  of  prior  approprlntors.  Is  en- 
titled to  the  ser^'Ice  of  defendant  corpora- 
tion in  the  diversion  and  carriage  of  water 
from  Salt  river  to  plaintiff's  said  premises 
through  and  by  means  of  the  Salt  River 
Valley  Canal  In  amount  sxiffleient  for  the 
cultivation  of  crops  growing  upon  pialntlfTs 
premises,  to  wit,  the  east  one-half  of  the 
southwest  one-quarter  of  section  9,  township 
1  north,  range  2  east  of  Gila  and  Salt  River 
Base  and  Uerldlan,  in  Maricopa  county. 


Arizona  Territory,  and  for  domestic  use  and 
stock-raising  purposes  in  connection  there- 
with, in  all  not  exceeding  twenty-flve  (25) 
miners'  inches,  upon  payment  to  said  de- 
fendant corporation  by  plaintiff,  his  heirs 
or  assigns,  of  Its  reasonable  charges  for 
such  diversion  and  carriage,  and  subject  to 
defendant's  reasonable  regulations  as  to  serv- 
ice of  water.  And  It  is  now  fiurther  or- 
dered, adjudged  and  decreed  that,  subject 
to  the  prior  rights  of  approprlators  suppli- 
ed with  water  by  delendant  whose  appro- 
priations are  prior  to  that  of  plaintiff,  de- 
fendant be  forever  enjoined  from  in  any 
manner  or  by  any  means  whatsoever  pre- 
venting the  flow  from  said  Salt  river  through 
said  Salt  River  Valley  canal  to  the  plain- 
tiff's said  premises  in  amount  the  same  aa 
that  diverted  and  carried  by  said  defendant 
through  said  canal  for  similar  uses  upon 
other  lands  of  equal  acreage  under  said 
canal  entitled  to  the  same  amount  of  water 
and  not  to  exceed  the  amount  necessary  Cor 
the  cultivation  of  crops  growing  upon  said 
land  and  for  stocli-ralslng  and  domestic  use 
thereon  subject  to  the  reasonable  regula- 
tions of  said  defendant  as  to  the  service 
of  said  water,  and  the  payment  to  said 
defendant  by  plaintiff,  his  heirs  or  assigns, 
of  its  reasonable  charge  for  such  dlrersion 
and  carriage. 
The  Judgmmt  as  modified  Is  affirmed. 

BliOAN,  0.  J.,  and  DOAM  and  CAMP- 
BELIj,  JJ.,  concur. 


(10  Ariz.  23> 

KASTNER  v.  FASHION  LIVERY  CO. 
ec  ai. 

(Supreme  Court  of  Arizona.  March  30,  1906.) 

1.  CnATTEI,    MOKTOAQE  —  ATTEB  ACQUIBED 

Pboperty. 

A  chattel  mortsage,  to  be  construed  to  cover 
after  acquired  property,  must  be  in  language 
apt  and  clear  to  indicate  such  purjiose, 

[Ed.  Note. — For  rnsps  in  point,  see  vol.  9, 
Cent.  Dig.  Cliattel  Mortgages,      208,  209.] 

2.  Same— Con  sTRticTtON. 

A  chattel  mortage  construed.  Held  not 
to  include  after  acquired  property. 

3.  Same— FoaEX3LOSUBK~l>EFENDANT. 

Under  Arizona  practice,  a  mortfuigee  may, 
in  a  forwloRiire  suit.  Join  aa  party  dffendant  a 
grantee  of  the  mortgagor  who  has  ansumed  pay- 
ment of  the  mortgage  debt,  and  recover  a  de- 
ficiency judgment  against  him.  Following  Johns 
v.  Wilson,  53  Pac.  583.  6  Ariz.  125. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,  §  562.] 

4.  Same— Deficienct— Personal  Judgment.' 

Under  statutes  nroviding  that,  when  a 
mortgage  is  foreclosed,  the  court  nhali  render 
judgment  for  the  entire  amount  found  to  he 
due;  that  an  execution  may  be  issued  against 
the  mortgagor  for  a  deficiency,  after  sale  of  the 
mortgaged  property,  where  the  defendant  has  ap- 
peared in  the  action;  that  aU  judgments  shall 
be  80  framed  as  to  give  the  party  ail  the  relief 
to  which  he  may  be  entitlea  either  In  law  or 
equity,  if  the  facts  in  the  complaint  disdoae 
that  defendant  ia  personally  liable  for  the  mort- 
gage debt,  personal  judgment  should  be  entere<^ 
against  him,  if  be  has  appeared  in  the  accioo. 
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though  the  prayer  Is  only  for  foredosnre  and 
for  such  "further  relief  as  may  be  meet  and 
proper  in  the  premises." 

5.  Same— FiNDiSG. 

A  finding  that  "defendant  assumed  the 
mortgage"  is  to  be  construed  as  meaning  that 
defendant  asanmed  payment  of  the  mortgage 
debt. 

6.  Sake. 

Where  the  complaint  does  not  set  forth  facts 
showing  that  defendant  is  personally  liable  for 
the  mortgage  debt,  a  finding  that  he  is  so  liable 
is  beside  the  issues,  and  no  personal  judgment 
can  be  rendered  thereunder.  ' 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Yavapai  Coun- 
ty; before  Justice  Rlcbartl  E.  Sloan.  - 

Action  by  Peter  L.  Kastner  against  tbe 
Fashion  Llrery  Company  and  others.  Judg- 
ment for  plaintiff  for  less  than  amount  claim- 
ed and  be  appeals.  Af&rmed. 

B.  M.  Sanford.  for  appellant  Herndon  & 
Norris,  for  appellees. 

NAVE,  J.  Peter  L.  Eastner  brought  suit 
against  the  Fashion  Livery  Company  and 
others  to  foreclose  a  chattel  mortgage.  Froqi  a 
judgment  in  his  favor  granting  him  Inade- 
quate relief,  as  be  contends,  plaintiff  has  ap- 
pealed, seeking  to  have  the  Judgment  extend- 
ed In  its  scope. 

Tbere  are  but  two  questions  Involved  In  the 
case:  First,  whether  the  mortgage  in  ques- 
tion by  Its  terms  covers  after  acquired  prop- 
erty; second,  whether  tbe  plaintiff  is  entitled 
to  personal  judgment  against  tbe  Fashion 
livery  Company. 

The  portion  of  the  mortgage  which  must 
be  construed  reads  as  follows:  "That  th^ 
said  mortgagor  mortgages  to  tbe  said  mort- 
gagee all  that  certain  personal  property  situ- 
ated and  described  as  follows,  to  wit.  being 
all  the  property  now  used  and  hereafter  be- 
ing used  in  the  business  of  the  Fashion  Liv- 
ery Stables,  consisting  of  a  leasehold  interest 
in  the  land  and  bnlldlngs  In  wbicb  said  busi- 
ness is  carried  on,  and  the  following  live  and 
other  stock  used  in  said  biralness:  One  rub- 
ber-tire buggy,  two  surreys,  one  phaeton, 
three  pole  buggies,  one  single  buggy,  and  one 
spring  two-seat  wagon,  one  barouche,  nine- 
teen head  of  livery  and  saddle  horses,  five 
sets  of  double  harness,  three  sets  single  har- 
ness, three  men's  riding  saddles,  one  ladies' 
sidesaddle,  all  lap  robes,  whips,  other  and  all 
stable  and  livery  furnishings,  equipments 
and  appliances,  feed,  bay  and  grain,  and 
other  property  constituting  and  comprising 
said  livery  business.  The  said  business  and 
stables  b^g  situate  on  Goodwin  street, 
facing  the  Plaza  on  the  south  side,  In  the  city 
of  Prescott,  county  of  Yavapai  and  territory 
of  Arizona."  Appellant  contends  that  by  a 
correct  interpretation  of  the  language  quoted 
he  was  entitled  to  foreclose  his  mortgage  up- 
on after  acquired  property  as  well  as  upon 
property  In  the  Fashion  Livery  Stables  at 
the  time  of  tbe  ececutlon  of  the  mortgage. 
He  bases  this  contention  i^n  the  phrase  "all 


the  property  now  used  and  hereafter  being 
used  In  tbe  business  of  the  Fashion  Livery 
Stables."  While  a  chattel  mortgage  may  In- 
clude property  to  be  acquired  after  the  exe- 
cution thereof,  the  language  naed  must  be  apt 
and  clear  to  indicate  such  purpcwe.  It  Is  by 
no  means  clear  from  the  description  in  this 
mortgage  that  It  was  intended  to  include 
after  acquired  property.  Its  wording  is  morp 
readily  explained  upon  the  theory  that  the 
mortgagor  and  tbe  mortgagee  were  seeking 
to  make  clear  the  Intention  that  the  mort- 
gagor should  continue  to  use  the  mortgaged 
property,  than  by  the  theory  that  they  In- 
tended to  include  in  the  mortgage  all  proper- 
ty thereafter  purchased  and  used  In  the  'busi- 
ness of  the  stable.  The  description  points 
out  the  precise  property  covered  by  the  gener* 
al  terms  and  defines  this  property  as  consist- 
ing of  two  classes:  First,  a  leasehold  inter- 
est In  the  land  and  buildings;  and,  second, 
certain  live  and  other  stock  used  in  the  busi- 
ness. This  interpretation  is  fortified  by  rea- 
son of  the  fact  that,  in  describing  some  other 
property  covered  by  the  same  mortgage  (and 
afterwards  released  from  the  operation  there- 
of), the  parties  Included  after  acquired  prop- 
erty in  unequivocal  language,  as  follows: 
"Also  all  tbe  right,  title,  and  interest  of  the 
said  mortgagor  (being  an  undivided  one-half 
interest)  of,  In,  and  to  the  tools,  Implements, 
appliances,  material,  and  stock  on  hand,  and 
fixtures,"  In  certain  shops,  "and  also  In  and 
to  all  tools,  implements,  appliances,  matei'fal, 
fixtures,  stock  and  furnishings  wbicb  shall 
hereafter  be  added  to  •  •  •  said  tools," 
etc.  This  Is  the  Int^pretatlon  given  to  the 
mortgage  by  tbe  district  court,  and  is  not 
erroneous. 

The  court  did  not  enter  personal  judgment 
against  the  Fashion  Livery  Company.  Ap- 
pellant contends  -that  he  Is  entitled  to  have 
tbe  judgment  extended  so  as  to  include  such 
personal  judgment.  Among  the  findings  of 
fact  are  the  following:  Finding  12.  "That 
on  April  11,  1903,  ♦  ♦  •  the  defendant 
the  Ftishion  Livery  Company  purchased  the 
int^est  of  Hobbs  &  Storm,  in  and  to  all  the 
property  used  in  said  business  ♦  ♦  ♦  sub- 
ject to  the  provisions  of  the  mortgage  herein; 
and  thereupon  on  that  day  the  said  Hobbs  & 
Storm  executed  and  delivered  to  the  said 
Fashion  Livery  Company  a  bill  of  sale  In- 
cluding all  the  property  comprised  In  and 
used  in  said  livery  business,  and  contempo- 
raneously therewith  the  said  Fashion  Livery 
Company  entered  into  the  x>osB^sion  of  all 
tbe  said  property  and  assumed  the  said  mort- 
gage." Under  our  practice  a  mortgagee  may, 
in  a  foreclosure  suit,  join  as  a  party  defend- 
ant a  grantee  of  a  mortgagor  who  has  as- 
sumed the  payment  of  the  mortgage  debt, 
and  may  recover  a  deficiency  judgment 
against  such  grantee.  Jotms  v.  Wilson,  6 
Ariz.  125,  53  Pac.  583;  same  case,  affirmed, 
180  U.  S.  440,  21  Sop.  Ct  445.  45  L.  Ed.  613. 
Appellees  contend  that  the  plaintiff  could  not 
recover  personal  judgment  against  tbe  Fasb- 
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Ion  LIrery  Company  by  reason  of  his  failure 
to  pray  for  sucb  judgment.  Plaintiff  prayed 
for  a  foreclosure  of  tlie  mortgage  In  question 
and  a  Judicial  sale  of  the  mortgaged  property. 
He  concludes  bis  prayer  as  follows:  "Tbat 
plaintiff  have  sucb  otber,  furtber,  or  differ- 
ent relief  as  may  be  meet  and  proper  Id  tbe 
premises."  It  Is  not  necessary  to  consider 
whether  this  prayer  Is  broad  enough  to  sup- 
port a  personal  judgment.  In  tbe  absence  of  a 
statute  prescribing  tbe  scope  of  the  judg- 
ment. Under  our  statutes  this  prayer  is 
sufficient  to  obtain  personal  Judgment  against 
a  defendant  who  bas  appeared  In  tbe  action. 
If  tbe  facts  alleged  and  proved  disclose  that 
be  Is  personally  liable  for  tbe  debt  Sections 
8275,  3277.  and  1428,  Rev.  St  1901,  provide, 
respectively,  as  follows: 

"3275.  Wben  a  mortgage  or  deed  of  trust  Is 
foreclosed,  the  court  shall  render  Judgment 
for  tbe  entire  amount  found  to  be  due,  and 
must  direct  the  mortgaged  property,  or  so 
much  thereof  ' as  Is  necessary,  to  be  sold  to 
satisfy  the  same,  with  intei-est  and  costs.  An 
execution  shall  Issue  accordingly,  and  the 
sale  thereunder  shall  be  subject  to  the  re- 
demption as  In  cases  of  sale  under  execu- 
tion." 

"3277.  If  the  mortgaged  property  does  not 
sell  for  sufficient  to  satisfy  the  execution,  an 
execution  may  be  Issued  for  the  balance 
against  the  mortgagor  In  all  cases  where  there 
has  been  personal  service  or  the  defendant 
has  appeared  In  the  action,  unless  the  partly 
have  stipulated  otherwise." 

"1428.  The  Judgment  of  tbe  court  shall  con- 
form to  the  pleadings,  tbe  natnre  of  the  case 
proved,  and  tbe  verdict  If  any,  and  shall  be 
so  framed  as  to  give  tbe  party  all  the  relief 
to  which  he  may  be  entitled  either  in  law  or 
eiaulty." 

Tbe  Fashion  Livery  Company  appeared  In 
the  action.  Tbe  court's  finding  tbat  this 
company  "assumed  the  said  mortgage"  should 
be  interpreted  as  a  finding  that  It  assumed 
the  payment  of  the  debt  secured  by  the  mort- 
gage. Under  these  statutes  and  this  finding 
of  fact,  the  plaintiff  should  have  personal 
judgment  against  this  company  for  the 
amount  of  the  indebtedness  proved  and 
should  have  execntlon  thereundw  for  tbe  de- 
ficiency. If  any,  after  tbe  application  to  tbe 
debt  of  tbe  proceeds  from  tbe  sale  of  the 
mortgaged  property,  If  tbe  aUegatlons  in  his 
complaint  tender  an  Issue  under  which  this 
finding  of  fact  could  properly  be  made.  An 
examination  of  tbe  complaint  discloses  tbat 
the  only  allegation  tbereio  involving  tbe 
Fashion  Livery  Company  In  the  case  is  "that 
the  defendant  the  Fashion  Livery  Company 
(and  otber  defendants)  now  claim,  bold  out, 
and  assert  tbat  they  are  the  owners  of  all  the 
right,  title,  Interest  and  equity  of  redemption 
in  and  to  tbe  said  mortgaged  property  form- 
erly held  and  owned  by  tbe  said  H.  K.  Mac- 
Donald  as  aforesaid,  tbe  nature  and  extent 
of  which  said  rl^t.  title,  and  Interest,  and 
equity  of  redemption  *  *  •  is  subse- 


quent and  subject  to  tbe  mortgnge  lien  la 
and  to  the  property  therein  mentioned";  and, 
furtber,  that  this  company  now  has  In  Its 
possession  certain  of  tbe  mortgaged  property. 
There  Is  no  allegation  In  the  complaint  that 
tbe  Fashion  Livery  Company  assumed  the 
payment  of  the  mortgage  debt  or,  in  the 
language  of  tbe  finding  of  fact,  "assumed  tbe 
mortgage."  Therefore  this  finding  Is  beside 
the  issues  In  the  case,  and  cannot  be  made 
the  basis  of  a  personal  judgment  against  this 
company. 
The  judgment  is  affirmed. 

KENT,  a  and  DOAN  and  OAMPBELI^ 
JJ.,  cocnr. 

(149  Cat.  eO> 

EMERSON  et  al.  v.  TOSEMITE  GOLD 
UIN.  A  MILL.  CO.  et  al.   (Sac.  No.  1,142.) 

(Supreme  Court  of  California.   March  27,  1906. 
Rehearing  Denied  May  21,  1900.) 

JUDOUENT— CONOLUaXVENESa— UATTEBS  COR- 

OLUDED. 

Code  Civ.  Proc  S  1008,  snbd.  2,  provides 
that  the  effect  of  a  judgment  is  conclusive  aa 
to  matters  directly  adjudged,  and  by  section 
1911,  that  ooly  is  deemed  to  have  been  adjudged 
In  a  former  action  which  appears  upon  its  face 
to  have  been  so  adjudged.  Held,  that  where, 
in  an  action  to  quiet  title  to  a  mining  claim, 

Plaintiffs  claimed  a  certain  Interest  by  for- 
eiture  from  co-owners,  and  defendants  claimed 
under  a  conveyance  from  such  co-owners,  a 
former  judgment  in  a  suit  brought  by  plainti^ 
against  defendants  to  obtain  a  judgment  per- 
mitting plaintiffs  to  redeem  the  pro^rty  Irom 
mnrfnze  sale  did  not  show  forfeiture :  the 
complaint  tn  tbat  action  having  merely  alleged 
that  ijlaintiffs  were  "the  succe^ors  in  inter- 
eat"  of  the  co-owners  and  it  not  appearing  that 
the  question  of  succession  by  forfeiture  was 
directly  involved  and  adjudicated. 

In  Bank.  Appeal  from  Superior  Court, 
Tuolumne  County;  O.  W.  NIcol,  Judge. 

Action  by  E.  L.  Emerson  and  others 
against  tbe  Yosemite  Gold  Mining  &  Milling 
Company  nnd  others.  From  a  Judgment  la 
favor  of  plaintiffs,  the  Milling  Company  ap- 
peals. Modified. 

F.  W.  Street  W.  C.  Kennedy,  and  Will  M. 
Beggs.  for  appellant  Crittenden  Hampton 
and  J.  P.  O'Brien,  for  respondents. 

ANGELLOTTI,  J.  This  Is  an  action  to 
quiet  title  to  a  mining  claim  In  Tuolumne 
county,  called  the  Slap  Jack  mine.  Judg- 
ment went  for  tbe  plaintiffs,  and  defendant 
Yosemite  Gold  Mining  &  Milling  Company 
appeals  from  the  judgment  and  an  order 
denying  its  motion  for  a  new  trial.  This  Is 
tbe  second  appeal  lu  this  cause.  See  Emer- 
son et  al.  V.  McWhIrter  et  al.,  133  Cal.  BIO, 
05  PRC.  1036.  Upon  the  first  trial,  judgment 
was  given  in  favor  of  defendant  McWhIrter, 
and  on  the  appeal  therefrom,  this  judgment 
and  an  order  denying  plaintiffs*  motion  for 
a  new  trial  were  reversed.  Upon  tbe  going 
down  of  the  remittitur,  the  Yosemite  Gold 
Mining  A  Milling  Company,  claiming  to  be 
the  succMsor  In  Interest  of  defendant  Mc- 
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Whlrter  and  defendaats  Argall,  was  8ub- 
stimted  for  "R.  S.  McWhirter  et  al,"  as  a 
defendant.  Plaintiffs  base  their  claim  npon 
a  location  made  by  one  Coyle  In  January, 
1896.  The  claim  of  defendautB  Argall,  which 
embraced  an  undivided  niue-twentletha  of 
the  prox>erty,  was  based  on  the  same  lo- 
cation, and  -by  deed  dated  May  31, 1809,  said 
Argalls  purported  to  grant  to  appellant's  im- 
me<liiite  predecessor  all  their  Interest  in  said 
property.  The  claim  of  defendant  McWhir- 
ter, succeeded  to  by  appellant  corporation, 
■was  based  upon  an  attempted  location  by 
McWhirter  on  January  1,  1890,  a  few  min- 
utes after  midnight,  made  by  him  upon  the 
theory  that  plaintiffs  bad  failed  to  perform 
the  assessment  work  for  the  year  1808. 

It  Is  first  contended  by  appellant  that  Coyle 
never  made  a  valid  location,  because  be 
posted  but  one  notice  of  location  on  the  claim, 
while  the  local  regulation  of  the  miners  of 
Tuolumne  county  required  two  such  notices 
to  be  posted.  The  same  contention  was  made 
npon  the  former  appeal,  was  there  fully  dis- 
cnssed  and  decided  adversely  to  api^ellant's 
claim.  What  was  there  said  In  this  matter 
la  now  the  law  of  this  case. 

The  second  and  third  points  made  by  ap- 
pellant relate  to  the  question  of  the  suf- 
flciency  of  the  evidence  to  support  the  find- 
ings of  the  court  as  to  the  doing  by  the 
plaintiffs  of  the  assessment  work  for  the 
year  189S.  The  court  found  "that  during 
the  year  1808,  the  plaintiffs  performed  ^.80 
worth  of  labor  upon  said  mine  and  mining 
claim;  that  on  the  Slst  day  of  December, 
1808,  the  plaintiffs  resumed  work  upon  said 
mine  and  mining  claim,  and  prosecuted  said 
wortc  diligently  thereafter  until  more  than 
$100  worth  of  labor  and  Improvements  were 
performed  and  made  thereon,  In  addition 
to  the  labor  performed  during  the  year  1808, 
as  aforesaid."  Upon  the  former  trial,  the 
court  found  that  the  assessment  work  for 
1898  had  not  been  performed,  and  that  the 
land  was,  therefore,  OS  January  1, 1889,  pub- 
lic mineral  land,  open  to  location,  and  Mc- 
Wbirter's  attempted  location  on  that  day  con- 
sequently Talid.  The  judgment  then  glv^ 
was  reversed  upon  the  ground  that,  conced- 
ing that  the  requisite  $100  worth  of  labor 
had  not  been  done  during  the  year  1898,  the 
evidence  showed  that  some  work  bad  been 
done  in  good  faith  during  that  year,  and 
that  on  December  31.  1898,  prior  to  McWhir- 
tet'n  attempted  location,  work  was  resumed 
thereon  in  good  faith  by  plaintiffs,  and  con- 
tinuously carried  on  thereafter,  to  some  time 
late  In  January,  1889,  until  more  than  $100 
worth  of  work.  In  addition  to  that  done  dur- 
ing 1808,  bad  been  done.  Section  2324,  Rev. 
8t  U.  S.  [U.  S.  Comp.  St  1901,  p.  1426],  pro- 
viding that  on  a  failure  to  comply  with  the 
conditions  as  to  doing  the  requisite  work,  the 
mine  "shall  be  vpea  to  relocation  In  the  same 
maimer  as  If  no  location  of  the  same  bad 
ever  been  made,  pcorided,  the  orltfnal  loca- 
ton,  their  heirs,  assigns,  or  legal  representa- 


tives, have  not  resumed  wwk  upon  the  claim 
after  failure  and  before  audi  location,"  it 
was  held  by  this  court  thereunder  that  the 
resumption  of  work  on  December  31,  1898, 
and  the  continuance  thereof  to  the  requisite 
amount,  prevented  a  forfeiture,  and  that  Mc- 
Whirter's  attempted  location  at  a  time  dur- 
ing which  plaintiffs  were  in  possession,  en- 
gaged in  the  continuance  of  such  work,  was 
unavailing.  It  cannot  be  seriously  contend- 
ed that  the  evidence  given  upon  the  second 
trial  was  snbstantially  different  from  that 
given  on  the  first  trial  as  to  the  diaracter  of 
the  work  done,  and  the  amount  thereof.  VU' 
der  the  views  expressed  on  the  former  ap- 
peal, which  must  here  be  accepted  as  the 
law  of  the  case,  the  only  point  upon  which 
tliere  may  be  a  question  at  all,  so  far  as  the 
finding  of  the  court  Is  concerned.  Is  as  to 
whether  plaintiffs  resumed  work  on  Decem- 
ber 31,  1898,  or  not  until  January  2,  1899. 
Upon  this  point,  however,  there  can  be  no 
real  question  here,  for  there  was  a  clear  con- 
fiict  In  the  evidence.  There  was  added  to 
the  testimony  given  on  the  former  trial,  that 
of  two  new  witnesses,  who  testified  positive* 
ly  that  Boynton,  who  commenced  the  work, 
did  not  arrive  at  the  mine  until  late  In  the 
afternoon  of  December  31st,  and  that  he  did 
no  work  at  all  that  day.  On  the  other  hand, 
Boynton  testified  positively  that  he  arrived 
at  the  mine  on  December  30th,  and  com- 
menced his  work  the  next  day.  As  to  the 
time  of  his  arrival,  }ie  was  corroborated  by 
another  witness,  who  accompanied  him  there, 
and  who  was  positive  as  to  the  date.  The 
evidence  of  the  other  witnesses  for  appellant 
upon  this  subject  was  not  materially  differ- 
ent from  that  given  by  them  upon  the  former 
trial,  where  it  was  held  not  to  be  sufiScIent 
to  even  raise  a  Bul>8tantlal  conflict.  There 
was,  as  shown  above,  a  substantial  conflict 
In  the  evidence  upon  this  matter  on  the  sec- 
ond trial,  but  that  la  the  most  that  can  be 
said  for  appellant.  It  was  for  the  trial  court 
to  determine  this  conflict,  which  it  has  done 
by  the  flnding  In  question,  and  its  determina- 
tion is  conclusive  upon  this  appeal.  These 
are  the  only  points  made  In  relation  to  the 
SifcWhirter  interest,  and  It  thus  appears  that 
so  far  as  appellant  claims  under  McWhirter, 
the  Judgment  in  favor  of  plaintiffs  was  cor- 
rect 

The  remaining  points  relate  to  the  Argall 
nine-twentieths  Interest  This  action  was 
commenced  February  10,  1899,  and  it  was 
alleged  in  the  original  complaint  that  the 
Argalls  were,  with  plaintiffs  and  one  other 
defendant,  the  owners  of  all  the  property 
here  involved,  and  that  they  were  made  de- 
fendants because  they  would  not  Join  as 
plaintiffs.  The  Argalls  flled  their  answer 
on  February  27,  1899,  admitting  all  the  al- 
legations' of  the  complaint  Judgment  was 
given  for  McWhirter,  and  against  plaintiffs 
and  the  Argalls,  May  4,  1899.  Upon  the  re- 
Torsal  of  this  Judgment  by  this  court,  and 
the  sobBtttution  of  appellant  as  the  anccea- 
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SOT  of  McWhIrter  and  the  Argalla,  the  plain- 
tiffs, on  February  4,  1902,  filed  a  supplemen- 
tal complaiut,  alleging  that  at  the  time  of 
the  commencement  of  the  action  the  Argalls 
and  the  plaJntlfTs  were  the  pwners  of  this 
property,  and  that  since  the  filing  thereof 
one  of  the  then  plaintiffs  had  transferred 
his  Interest  to  another  plaintiff,  and  that  the 
Argalls  had  forfeited  to  the  plaintiffs,  their  co- 
owners,  all  their  Interest,  for  failure  to  con- 
tribute their  proportion  of  the  cost  ofthe  as- 
sessment work  for  the  year  1898,  after  proper 
notice  given  them  on  December  20, 1899,  the  al- 
legations in  this  behalf  being  apparently  suffi- 
cient to  bring  the  case  within  tiie  provisions  of 
section  2324,  U.  S.  Rev.  St.,  relative  to  forfeit- 
ure to  co-owners.  It  was  also  alleged  that  the 
alleged  subsequent  grants  to  the  immediate 
predecessor  of  appellant  and  appellant  it< 
self  were  taken  by  the  grantees  with  full  no- 
tice of  such  forfeiture.  It  was  further  alleg- 
ed that  the  plaintiffs  were  the  owners  and 
entitled  to  the  possession  of  all  the  property, 
that  the  appellant  claimed  SMne  interest 
therein  adverse  to  plaintiffs,  which  claim 
was  without  any  right  whatever,  and  this 
was  followed  by  the  ordinary  prayer  In  com- 
plaints to  quiet  title.  The  appellant  answer- 
ed, denying  the  allegations  of  the  supple- 
mental complaint,  setting  up  Its  claim  based 
on  the  McWhIrter  location,  and  alleging  the 
transfer  by  the  Argalls  to  have  been  made 
on  May  31,  1899,  prior  to  the  giving  of  the 
notice  to  contribute.  .The  case  was  tried 
upon  the  Issues  thus  made.  The  court  found 
In  accord  with  the  allegations  of  the  supple- 
mental complaint  as  to  the  doing  of  the  re- 
quired work  for  the  year  1898,  the  failure 
of  the  Argalls  to  do  any  of  the  same,  and 
their  failure  to  contribute  their  proportion 
after  notice  personally  served  on  them,  but 
it  further  found  that  such  notice  was  not 
given  until  "after  they  had  executed  and  de- 
livered" their  conveyance  to  the  Tosemlte 
Company,  and  had  ceased  to  be  co-owners 
with  plaintiffs,  and  upon  this  ground,  con- 
cluded that  there  had  been  no  forfeiture.  It 
made  no  finding  at  all  upon  the  allegation 
that  the  Yosemlte  Company  and  appellant 
had  notice  of  the  facts  upon  which  the  claim 
of  forfeiture  is  based.  It,  however,  further 
found  facts,  not  specifically  alleged  In  the 
complaint  or  answer,  upon  which  It  based  the 
conclusion  that  as  between  plaintiffs  and 
appellant,  the  plaintiffs  are  the  successors 
in  Interest  of  the  Argalls  In  their  nine- 
twentieths  of  said  claim.  These  findings 
were  based  upon  the  judgment  roll  in  an  ac- 
tion brought  by  said  plaintiffs  In  March,  1901, 
against  certain  parties,  including  this  appel- 
lant, to  obtain  a  judgment  permitting  thorn 
to  redeem  the  property  from"  a  sale  of  an  un- 
divided nineteen-twentleths  of  the  land,  made 
under  a  decree  of  foreclosure  of  mortgage. 
It  was  alleged  in  the  complaint  therein  that 
these  plaintiffs  are  the  owners  of  an  undi- 
''Ided  nineteen-twentleths  of  said  property, 
and  "are  the  succeBBora  In  Interest  of  the 


Judgment  debtors  In  said  action,"  among 
whom  were  the  Argalls,  who  were,  with  oth- 
ers, personally  liable  for  the  debt,  and  whose 
Interest  In  the  land  was  subject  to  the  mort- 
gage. The  appellant  was  the  assignee  of 
the  certificate  of  purchase  Issued  by  the 
commissioner  at  such  sale,  and  It  and  the 
commissioner  refused  to  receive  from  plain- 
tiff the  money  necessary  to  effect  a  redemp- 
tion. The  defendants  in  that  action  filed 
their  answer,  denying  specifically  that  plain- 
tiffs were  the  successors  In  interest  of  the 
Judgment  debtors.  They  then  offered  to  al- 
low Judgment  permitting  plaintiffs  to  redeem 
the  -property  upon  payment  of  $2,440,  less 
their  costs,  and  plaintiffs  accepted  the  offer, 
and  Judgment  was  entered  accordingly, 
plaintiffs  waiving  their  further  claim  for 
damages.  The  court  did  not  make  findings 
of  fact,  findings  having  been  waived,  and 
the  Judgment  entered  recited  the  offer  and 
acceptance,  and,  the  money  having  been 
paid,  decreed  a  redemption,  and  further  ex- 
pressly adjudged  "that  the  plaintiffs  herein 
redeemed  the  premises  and  property  herein- 
after' described  from  said  foreclosure  sale, 
as  the  successors  In  interest  of  the  judgment 
debtors  In  the  action  aforesaid."  This  Judg- 
ment had  become  final  prior  to  the  trial  of 
this  cause. 

PlaintifTs  claim,  and  the  trial  court  held, 
that  the  effect  of  these  proceedings  was  to 
estop  appellant  from  here  disputing  that 
plaintiffs  succeeded  to  the  Argall  interest. 
The  Judgment  roll  in  that  proceeding  was  of- 
fered by  plaintiff  in  rebuttal,  appellanfa 
testimony  having  been  to  the  effect  that  the 
notice  to  contribute  was  not  given  to  the 
Argalls,  until  after  they  had  ceased  to  be 
co-owners  in  the  property.  It  was  objected 
to  upon  the  grounds,  among  others,  that  It 
was  not  put  In  Issue  by  the  pleadings,  and 
was  Irrelevant,  Incompetent,  and  immaterial. 
It  was  received  In  evidence,  subject  to  a  mo- 
tion to  strike  out,  and  such  motion  was  made 
at  the  conclusion  of  the  trial,  upon  substan- 
tially similar  grounds,  and  denied.  The  ex- 
ceptions to  these  rulings  sufficiently  present 
the  points  made  by  appellant  In  regard  to 
the  effect  of  the  proceedings  in  the  redemp- 
tion suit,  so  far  as  this  appeal  is  concerned. 
We  are  satisfied  that  this  Judgment  roll 
should  not  have  been  received  In  evidence. 
It  is  urged  that  It  was  pi^Dper  evidence 
In  rebuttal  of  appellant's  evidence  tend- 
ing to  show  that  there  was  no  forfeiture. 
There  Is,  however,  nothing  In'  the  Jut^ment 
roll  to  indicate  that  the  precise  question  of 
the  alleged  Argall  forfeiture  was  involved 
in  the  redemption  suit  Taking  the  all^a- 
tion  of  succession  in  the  complaint  therein 
as  material  In  Its  full  scope,  It  was  simply 
that  the  plaintiffs  therein  "are  the  succes- 
sors In  Interest  of  the  JudgmMit  debtors  In 
said  action."  By  what  means  they  succeeded 
to  those  interests  was  not  alleged.  The  al- 
l^atlon  was  broad  enough  to  Include  any  of 
the  nnmexooff  mettaocUt  by  which  realty  vaaj 
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be  acqnlred.  That  ploIutiflFs  were  the  succes- 
sors in  Interest  of  the  Argalls  by  forfeiture, 
or,  indeed,  that  they  were  their  successors 
in  Interest  at  all,  is  not  essential  to  the  valid- 
ity of  the  judgment  therein,  for  admittedly 
they  bad  succeeded  to  the  other  Interests, 
and,  as  successors  In  any  mode  of  one  or  more 
of  the  co-tenants,  were  entitled  to  redeem  the 
whole  property.  Code  CIt.  Proc.  {  701,  subd. 
1.  As  successors  In  part,  they  could  not  re- 
deem at  alt,  except  by  redeeming  the  whole. 
Eldridge  v.  Wright,  55  Cal.  531-534.  Where 
It  is  sought  to  show  that  a  certain  question 
in  issue  has  been  litigated  and  determined 
betiveen  the  same  parties  In  a  previous  action, 
it  is  not  enough  that  the  proposed  evidence 
tends  to  show  that  the  precise  question  may 
have  been  Involved  In  such  litigation.  It 
must  clearly  appear  that  It  was  directly  In- 
volved and  adjudicated.  Beronio  v.  Ventura 
Co.  L.  Co.,  129  Cal.  232-236,  61  Pac.  958,  79 
Am.  St.  Rep.  118.  The  judgment  roll  here 
not  showing  affirmatively  that  the  question 
of  forfeiture  of  the  Argall  Interest  was  In- 
volved in  that  action,  it  was  not  admissible 
in  rebuttal  of  appellant's  evidence  showing 
that  there  was.  In  fact,  no  forfeiture. 

^Ve  are  also  of  the  opinion  that  the  judg- 
ment in  the  redemption  suit  cannot  be  held 
to  raise  an  estoppel  uiwn  the  question  as  to 
the  succession  to  the  Argall  Interest  In 
Beronio  v.  Ventura  County  Lumber  Co.,  su- 
pra, it  was  said;  "In  order  that  a  judgment 
in  one  action  may  constitute  an  estoppel 
against  the  parties  thereto  in  a  subsequent 
action.  It  must  be  made  to  appear,  either 
upon  the  face  of  the  record  or  by  Intrinsic 
evidence,  that  the  Identical  questions  Involv- 
ed in  the  Issues  to  be  tried  were  determined 
In  the  former  action.  Citing  authorities. 
"Every  estoppel  must  be  certain  to  every 
intent,  and'  not  to  be  taken  by  argument  or 
inference-'  .  Golie  on  I^lttleton,  352b.  'If 
upon  the  face  of  a  record  anything  is  left  to 
conjecture  as  to  what  was  necessarily  Involv- 
ed and  decided,  there  is  no  estoppel  in  It 
when  pleaded,  and  nothing  conclusive  In  It 
when  offered  in  evidence.'  *  *  *  By 
section  1908,  subd.  2,  of  the  Code  of  Civil 
Procedure,  'the  effect  of  a  judgment  Is  concln- 
ftlve  in  respect  to  the  matters  directly  ad- 
judged,' and  by  section  1911,  'that  only  is 
deemed  to  have  been  adjudged  In  a  former 
action  which  appears  upon  Its  face  to  have 
been  Bo  adjudged,  or  which  was  actually 
and  necessarily  Included  therein,  or  neces- 
sary thereto.'  "  See  also  Freeman  on  Judg- 
ments, 9  256.  This  is  simply  a  statcm^t 
of  elementary  principles  relative  to  estoppel 
liy  judgment  The  thing  adjudged  In  the 
redemption  action  was  simply  that  the  plain- 
tiffs, as  successors  in  Interest,  had  the  right 
to  redeem  the  whole  of  this  property  from 
the  foreclosure  sale.  That  they  should  have 
this  right,  it  was  essential  that  they  should 
be  successors  In  interest  of  one  or  more  of 
the  Judgment  debtors  in  some  portion  of  the 
property,  but  It  was  oot  eweDtiql  to  this 


rlglit,  and,  therefore,  not  essential  to  the 
judgment,  that  they  should  be  the  successors 
In  Interest  of  all  the  judgment  debtors.  Code 
Civ.  Proc.  §  701,  subd.  1.  Their  allegation 
that  they  were  the  successors  of  all  the  judg- 
ment debtors  was  material  In  the  sense  that 
It  was  necessary  for  them  to  prove  that  they 
bad  succeeded  to  the  interest  of  some  judg- 
ment debtor  in  some  part  of  the  property, 
and  the  judgment  is  ueceesarliy  conclusive 
upon  that  point  Does  It  appear  that  any- 
thing further  was  determined  by  the  judg- 
ment? We  certainly  cannot  say  that  the  offer 
to  allow  judgment  permitting  plaintiffs  to  re- 
deem admitted  anything  more  than  was  es- 
sential to  such  right  of  redemption.  The 
judgment  upon  Its  face  shows  that  there 
was  no  trial  of  any  of  the  Issues,  and  that 
the  judgment  was  pm'ely  a  consent  judg- 
ment, based  entirely  on  the  offer  and  accept- 
ance. It  cannot  be  said,  with  any  degree  of 
certainty  whatever,  from  the  face  of  this 
record  that  the  question  of  the  successloa 
as  to  the  Argall  Interest  was  litigated  and 
determined  in  that  proceeding.  Indeed,  the 
contrary  affirmatively  appeare,  and  we  are 
satisQed  that  the  judgment  Is  conclusive  only 
of  that  which  Is  essential  to  support  It,  viz.: 
that  plaintiffs  had  succeeded  to  such  an  In- 
terest In  the  property  as  entitled  them  to  re- 
deem. We  think  the  somewhat  peculiar  ad- 
judication of  the  decree  as  to  the  character 
in  which  the  plaintiffs  redeemed  the  premi- 
ses, adds  nothing  to  the  effect  of  the  record. 
Some  point  Is  made  as  to  the  acceptance  on 
redemption  of  all  the  redemption  money.  In- 
cluding that  portion  due  on  the  Argall  inter- 
est, but  we  do  not  see  how  this  can  affect  the 
question  here  discussed. 

It  is  contended  by  appellant  that,  as  the 
plaintiffs  have  chosen  to  set  forth  in  their 
supplemental  complaint  the  particular  facts 
upon  which  their  alleged  title  to  the  Argall 
interest  rests,  th6  allegation  of  ownership, 
in  connection  therewith,  was  a  mere  con- 
clusion, that  they  could,  therefore,  recover 
only  by  showing  title  by  forfeiture  from  the 
Argails,  and  that  the  judgment  roll  In  the 
redemption  suit  was  Inadmissible  under  the 
Issues  made  to  show  title  In  them.  See  Cas- 
tro V.  Richardson,  18  Cal.  478;  Lick  v.  Diaz, 
30  Cal.  05,  75 ;  Haven  v.  Seeley,  59  Cal.  494 ; 
Turner  v.  White,  73  Cal.  299,  14  Pac.  794; 
Levins  v.  Rovegno,  71  Cal.  275,  12  Pac.  161 ; 
Hesser  v.  Miller,  77  Cal.  192,  19  Pac.  375; 
Gruweli  v.  Seybolt,  82  Cal.  9,  22  Pac.  938; 
Sav.  &  Loan  See.  v.  Burnett  106  Cal.  514, 
538,  39  Pac.  922.  There  is  much  force  in 
this  contention,  bnt  as  we  here  uphold  ob- 
jections made  by  appellant  to  this  judgment 
roll,  which  go  to  the  merits,  it  will  be  un- 
necessary to  discuss  an  objection  of  this 
nature,  which  could  be  obviated  by  amend- 
ment of  the  pleadings.  No  point  is  made  on 
this  appeal  as  to  the  findings  of  fact  relating 
to  the  question  of  forfeiture.  It  may  be  ma- 
terial to  that  question  to  determine  whether 
at  the  time  of  the  service  of  the  notice  to 
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contribute,  tbe  plalntifTs  had  been  notified, 
actually  or  constructively,  of  the  transfer 
tbe  ArgallB.  As  this  guesHcHi  has  not 
been  discussed,  we  do  not  decide  tbe  same. 
It  appears  unnecessary  to  require  the  parties 
to  again  litigate  tbe  question  of  title  as  to 
the  remaining  eleTen-twentieths  of  tbe  prop- 
erty. As  to  that  portion  the  Judgment  was 
clearly  correct. 

To  the  extent  that  tbe  Judgmoit  decrees 
that  plaintiff  F,  F.  Britton  la  the  owner  of  an 
undivided  one-fourth  of  the  property,  that 
plaintiff  Annie  L.  Emerson  Is  the  owner  of 
an  undivided  one-fourth  thereof,  and  that 
plaintiff  Jacob  Miller  Is  tbe  owner  of  an  un- 
divided one-twentieth  tliereof,  the  judgment 
and  order  denying  a  new  trial  are  affirmed. 

As  to  the  rmialning  undivided  nine-twenti- 
eths, constituting  what  is  known  as  tbe  Ar- 
gall  Interest,  the  Jndgment  and  order  are  re- 
versed,  and  the  cause  remanded  for  a  new 
trial,  with  tbe  right  to  the  parties  to  amend 
their  pleadings  as  they  may  be  advised. 

We  concur:  SHAW,  J.;  HEN8HAW,  J.; 
HcFABLAND,  J.;  LOBIOAN,  J. 


9  CM.  A]fp.  my 

WAONEB  V.  WEDELL. 

(Court  of  Appeal,  First  District,  Galifomla. 
March  19.  1906.) 

1.  Chattel  Mobtoages  —  Assignment  — 
Btohtb  of  Pabties— Fobbclosube. 

Where,  after  plaintiff  assigned  a  second 
chattel  mortgaKe  on  property  to  defendant,  a 

&rior  mortgagee,  with  the  understanding  that 
Dth  mortgages  were  to  be  forpclosed  at  the  same 
time,  the  amount  due  plaintiff  to  be  paid  ont  of 
tbe  proceeds  of  sale,  and  tbe  assignment  ap- 
pointing defendant  plaintiCTs  attorney  to  take 
all  lawful  means  for  the  recovery  of  the  amount 
due,  defendant,  who  had  acquired  title  to  the 
property,  satisfied  both  mort$:ages  of  record,  he 
was  liable  to  plaintiff  for  the  amount  due  on 
the  Ifltter's  mortgage;  plaintiff  having  the  right 
to  rely  on  a  judicial  sale  before  he  could  be  de- 
prived of  his  security  'without  payment  of  the 
amount  due  him. 

2.  Same— EsTOPFEU 

Where  defendant,  a  prior  mortgagee,  took 
an  assignment  from  plaintiff  of  the  lattor'a  sec- 
ond mortgage,  under  an  aKsignment  appointing 
him  plaintiff's  agent  to  collect  the  indebtedness, 
and  thereafter  acquired  title  to  the  property, 
satisfied  the  mortsages  of  record,  sold  the  prop- 
erty, and  took  notes  and  mortgages  for  part  of 
the  purchase  price,  he  was  responsible  to  plain- 
tiff tor  money  had  and  received,  was  thereafter 
estopped  as  to  plaintiff  from  saying  that  such 
notes  and  morfgagea  were  not  money. 
8.  Monet  Recieved — Grounds  of  AcnoN. 

Where,  after  taking  an  assignment  of  plain- 
tiffs second  chattel  mortgage  for  the  purposes 
of  foreclosure  only,  defendant,  a  prior  mort- 
gagee, who  had  acquired  title  to  the  property, 
satisfied  the  mortgages  of  record  and  sold  the 
property,  he  was  responsible  to  plaintiS  for 
money  bad  and  received  under  the  common 
counts,  and  plaintiff's  remedy  was  not  limited  to 
pursuit  of  tbe  mortgages  taken  by  defendant  for 
the  purchase  price. 

4.  Same— COMPLAINT—SUFFrCIENCT. 

A  complaint  charging  defendant,  as  agent 
of  plaintiff,  with  havmg  sold  plaintiff's  note 
and  mortgage  for  a  certain  sum  for  and  on  ac- 
count of  plaintiff,  and  tha^  altboogh  dnnand 


had  been  made,  defendant  had  not  paid  plain- 
tiff the  said  sum,  nor  any  part  thereof,  stated 
facts  sufficient  to  constitute  a  cause  of  action. 

[Ed.  Kote. — For  cases  in  point,  see  vol.  35* 
Cent  Dig.  Money  Received,  S|  55,  50.] 
5.  Teial— Motion  fob  Nonsuit— Evidence. 

A  plaintiff's  evidence  must  be  regarded  as 
true  for  the  purposes  of  a  defendant's  motion  for 
nonsuit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  fi§  373,  374,^ 

Appeal  from  Superior  Court,  City  and 
County  of  Ban  Francl8(» ;  J.  0.  B.  Hebbard, 

Judge. 

Action  by  David  Wagner  against  Theodore 
Wedell.  From  a  Judgment  for  defendant, 
and  from  an  order  denying  hiB  motion  for  a 
new  trial,  plaintiff  appeals.  Reversed. 

Reed  &  Hanklns,  for  appellant  EAgax  D. 
Pelxotto,  for  rdspondettt 

COOPER,  J.  Upon  the  close  of  plaintiff's 
testimony  tbe  court  granted  defendant's  mo- 
tion for  a  nonsuit,  and  Judgment  was  accord- 
ingly entered.  Plaintiff  appeals  from  the 
judgment,  and  order  denying  hla  motion  for 
a  new  trial. 

The  evidence  shows  nibstantlally  the  fol- 
lowing facts :  On  July  22, 1903,  Luden  Blum 
and  Peter  Yerdon  executed  to  defe^ant  a 
chattel  mortgage  on  the  furniture,  house- 
hold goods,  and  kitchen  and  dining-room 
wares,  contained  In  a  building  known  as  41 
and  45  St<Mkton  street,  to  secure  the  payment 
of  a  promissory  note  for  $1,500  and  Interest 
to  accrue  thereon.  On  the  same  day  the  same 
mortgagors  executed  and  delivered  to  plain- 
tiff a  second  chattel  mortgage  on  the  samo 
property-  to  secure  a  promissory  note  for 
$3,000,  besides  Interest  Both  mOTtgages 
were  properly  recorded.  Afterwards,  the 
mortgagors  lielng  In  default  in  the  payment 
of  interest  the  defendant  went  to  the  plain- 
tiff and  asked  him  to  assign  his  mortage  to 
defendant  for  convenience,  so  that  defendant 
could  foreclose  both  mor^ages  in  the  one 
action.  It  was  finally  agreed  that  tbe  plain- 
tiff should  assign  his  mortgage  to  the  defend- 
ant and  that  the  defendant  should  imme- 
diately commence  foreclosure  proceedings, 
and  pay  plaintiff  out  of  the  proceeds  of  the 
sale  under  foreelosure.  The  plaintiff  told 
defendant  at  the  time  of  the  assignment  that 
be  would  bid  in  tbe  property  for  enough  to 
cover  both  mortgages.  The  assignment  was 
in  writing,  and  contained  the  following 
clause :  "And  hereby  appoint  the  said 
Theodore  Wedell  my  true  and  lawful  at- 
torney Irrevocable,  In  my  name  or  otherwise, 
to  have,  use,  and  take  all  lawful  means  for 
tbe  recovery  of  said  note,  money  and  Inter- 
est" It  was  duly  acknowledged,  and  was 
afterwards  placed  upon  record  at  the  request 
of  the  defendant.  At  tbe  time  of  making  the 
assignment  tbe  defendant  gave  to  plaintiff 
the  following  writing:  "San  Francisco, 
Oct.  8th,  1903.  One  day  after  date  I,  Theo- 
dore Wedell,  promise  to  pay  to  David  Wag- 
ner, the  sum  19  to  <me  thousand  dollars  In 
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gold  cotn,  out  of  tbe  sale  of  the  Fooming 
boose  known  as  41  and  45  Stockton  street, 
San  Francisco,  Cal.,  after  galnli^  possession 
of  tbe  same.  Theodore  Wedell.  Witness: 
George  Pattlson,"  Plaintiff  asked  the  de- 
fendant about  the  words  of  the  writing  "up 
to  one  thousand  dollars."  Defendant  re- 
plied :  "\Vel\,  that  Is  only  a  matter  of  form. 
That  Is  all  right.  You  will  get  your  money 
as  soon  as  the  foreclosure  Is  made."  Plain- 
tiff replied  that  he  would  bid  In  the  property 
to  the  amount  of  both  mortgages.  On  the 
12th  day  of  October,  1003,  tbe  defendant,  be- 
ing the  owner  of  the  first  mortgflge,  end  the 
owner  of  record  of  the  second  mortgage,  had 
both  said  mortgages  satisfied  of  record.  Al- 
though the  evidence  does  not  show  It,  the  de- 
faidant  evidently  had  procured  the  title  from 
the  mortgagors  at  tbe  time  be  bad  the  mort- 
gages satisfied,  for  he  afterwards  sold  the 
property  and  dealt  with  it  as  his  own.  De- 
fendant sold  tbe  property  afterwards,  tbe 
date  not  being  shown,  to  George  P.  Beck  and 
wife,  and  received  therefor  $1,000  in  money, 
and  a  note  for  $1,500,  in  his  own  favor,  se- 
cured by  a  mortgage  upon  tbe  same  property,' 
and  also  a  note  for  $1,350,  executed  in  favor 
of  A.  C.  Blum,  secured  by  a  second  mortgage 
upon  the  same  property.  The  defendant,  In 
satisfying  the  former  mortgages  of  record. 
In  selling  the  property  to  Beck  and  wife,  and 
in  taking  the  second  set  of  mortgages  from 
Beck  and  wife,  acted  without  tbe  consent  or 
knowledge  of  the  plaintiff.  In  fact,  after 
plaintiff  had  heard  of  the  sale  from  other 
sources  and  asked  defendant  about  it,  de- 
fendant dM  not  state  the  facts,  but  said  to 
plaintiff,  *^ere  Is  a  sale  on,  but  It  had  not 
been  consummated."  Afterwards  In  a  con- 
versation with  plaintiff  as  to  the  mortgage 
to  Blum,  defendant  said:  "There  has  been 
ft  good  deal  of  crooked  business  done  up  In 
the  real  estate  office,  and  that  second  mort- 
gage I  know  nothing  about,  anything  more 
than  it  Is  put  there.  It  Is  a  fictitious  name 
that  was  put  there  as  a  bluff."  When  plain- 
tiff asked  the  defendant  as  to  tbe  money 
coming  to  him  defendant  said :  "Everybody 
in  this  country  has  got  to  look  out  for  him- 
self and  do  the  beat  be  can."  Plaintiff  baa 
not  been  paid. 

We  are  of  the  opinion  that  the  defendant 
Is  Uable  to  the  plaintiff  for  the  $1,000,  and 
the  Intwest  that  was  due  thereon  at  the  time 
the  property  was  sold  by  defendant,  less  tbe 
$10  paid  plaintiff  when  he  assigned  bis  mort- 
gage to  defendant,  and  legal  Interest  on  such 
mm  since  the  said  sale.  Tbe  defendant  was 
the  agent  of  plaintiff  "to  take  all  lawful 
means  for  tbe  recovery  of  said  note,  money, 
and  Interest."  As  such  agent  It  was  bis  duty 
to  act  In  the  utmost  good  faith  for  tbe  in- 
terests of  bis  principal.  He  had  taken  the 
assignment  for  the  purpose  of  foreclosing 
both  mortgages,  and  under  an  express  state- 
ment by  plaintiff  that  at  foreclosure  sale  be 
would  bid  In  the  property  for  an  amount  suffi- 
cient to  cover  both  mor^ges.  Be  bad  been 


made  the  plaintiff's  agent  to  foreclose  tbe 
plaintiffs  mortgage,  and  to  recover  tbe  money 
and  interest  due  thereon.  Plaintiff  had  the 
right  to  rely  upon  defendant,  and  it  was  tbe 
duty  of  tbe  defendant  to  act  within  the  scope 
of  his  agency  for  the  Interest  of  his  principal, 
and  not  adversely  to  blm.  If  d  fendant  had 
proceeded  to  foreclose  the  mortgages,  he 
would  have  bad  the  right  to  a  decree  that 
his  own  mortgage  and  costs  be  first  paid, 
and  then  the  balance  to  be  applied  to  plain- 
tiffs second  mortgage.  If  defendant  had  so 
foreclosed,  and  the  property  bad  only  sold 
for  enough  at  Jndicial  sale  to  pay  the  amount 
due  to  defendant,  he  would  not  have  been 
responsible  to  plaintiff ;  but  plaintiff  had  the 
right  to  rely  upon  a  Judicial  sale  before  be 
could  he  deprived  of  his  security  without 
payment  of  the  amount  due  bim.  Defendant 
satisfied  and  canceled  tbe  mortgage  held  by 
plaintiff  without  plaintiff's  consent.  He  did 
this  to  clear  his  own  title  to  tbe  property. 
He  then  sold  tbe  property,  without  consult- 
ing the  plaintiff,  and  apparently  for  a  sum 
more  than  sufficient  to  pay  both  himself  and 
the  plaintiff;  and,  even  If  he  did  not,  be 
had  no  right  to  satisfy  and  cancel  the  mort- 
gage of  tbe  plaintiff  without  becoming  liable 
to  plaintiff  for  tbe  amount  due  him.  When 
defendant  sold  the  property,  and  took  notes 
and  mortgages  for  part  of  the  purchase  price, 
he  was  thereafter  estoppfd  as  to  plaintiff 
from  saying  that  such  notes  and  mortgages 
were  not  money.  He  sold  the  property  and 
was  paid  for  it  Whether  It  was  all  in 
money  or  that  which,  as  to  plaintiff,  ought 
to  have  been  money,  makes  no  difference. 
He  Is  responsible  to  plaintiff  for  money  had 
and  received,  for  the  reason  that  he  is  es- 
topped from  saying  that  be  did  not  sell  for 
money.  Defendant's  main  argument  Is  to 
tbe  effect  that  plaintiff  has  mistaken  his 
remedy,  and  that  defendant  is  not  responsible 
for  money  had  and  received  under  the  com- 
mon counts,  but  that  plaintiff's  only  remedy 
is  by  pursuit  of  the  mortgages  taken  by  de- 
fendant We  are  not  Inclined  to  look  with 
favor  upon  such  contention.  It  certainly 
would  not  be  In  furtherance  of  honesty  and 
fair  dealing  between  man  and  man.  In 
Moses  V.  McFarlan,  2  Burr.  1005,  Lord  Mans- 
field said.  In  speaking  of  the  action  for  money 
had  and  received:  "One  great  benefit  which 
arises  to  suitors  from  the  nature  of  this  ac- 
tion is  that  plaintiff  need  not  state  tbe  sprclal 
circumstances  from  which  he  concludes  that 
ex  aequo  et  bono,  the  money  received  by  tbe 
defendant  ought  to  he  deemed  to  belong  to 
bim.  He  may  declare  generally  that  the 
money  was  received  to  his  use,  and  mftk*  out 
bis  case  at  the  trial.  This  kind  of  action  to 
recover  back  money  which  ought  not  in  Jus- 
tice,  to  be  kept  is  very  Ijeneflclal,  and  tnere- 
fore,  much  encouraged.  It  lies  for  money 
paid  by  mistake,  or  upon  a  consideration 
which  happens  to  fall,  or  extortion,  or  opprea- 
slcm,  or  an  undue  advantage  of  the  plaintiff's 
sttoatioiit  contrary  to  tbe  lawa  made  for  the 
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protection  of  persons  under  these  circum- 
stances." The  above  quotation  was  referred 
to  with  approval  by  our  own  court  in  Minor 
v.  BaWridge,  123  Cal.  190,  55  Pac.  783,  where 
It  was  said  that  It  Is  well  established  la  this 
state  that  the  common  counts  in  assumpsit 
may  be  used,  and  that  at  common  law  such 
counts  could  be  used  to  recover  money  ob- 
tained by  false  and  fraudulent  representa- 
tions. 

In  Floyd  v.  Day,  3  Mass.  403,  3  Am.  Dec. 
171,  it  was  held  that  where  au  agent  com- 
promises a  demand  of  his  principal,  by 
receiving  from  the  debtor  a  negotiable  note. 
Indorsed  specially  to  the  agent  an  action 
for  money  had  and  received  will  He.  In  the 
opinion  it  Is  said :  "In  fact,  when  the  de- 
fendant. Instead  of  money,  received  this  note 
of  Piisbury,  and  dischai^red  him,  the  prop- 
erty of  the  note  was  In  the  defendant,  and 
he  became  Immediately  answerable  to  the 
plaintiff  for  the  amount  of  the  liquidated 
damages,  which  made  a  part  of  the  consid- 
eration of  the  note,  as  so  much  money  re- 
ceived by  him  to  her  use,  and  an  action  of 
assumpsit  is  her  proper  remedy.  For,  al- 
though the  defendant  received  no  money, 
yet  by  this  transaction  he  discharged  Piis- 
bury from  the  plnlntlfT's  demand  on  him  for 
money,  and  he  must  be  considered  as  hav- 
ing made  himself  answerable  to  her  for  the 
money  he  ought  to  have  received  from  Piis- 
bury." Floyd  V.  Day  has  everywhere  been 
regarded  as  authority  on  the  proposition  that, 
in  such  case,  an  action  for  money  had  and 
received  will  lie.  Under  the  rule  in  that 
case,  when  the  defendant  In  the  present  case, 
instead  of  foreclosing  the  mortgages,  or  in- 
stead of  receiving  the  money  on  the  sale, 
released  plaintiff's  mortgage  and  received 
the  $1,000  and  the  mortgages  of  Beck  and 
wife,  be  became  immediately  chargeable  to 
I^aintlff  as  for  so  much  money  received  to 
the  use  of  plaintiff.  The  same  rule  was  laid 
down  la  Beardsley  v.  Root,  IX  Johns.  (N. 
Y.)  464,  6  Am.  Dec.  386,  where  it  wag  held 
that  such  action  would  lie,  even  though  the 
defendant  had  received  no  money,  but  bad 
wrongfully  discharged  a  debt  due  his  princi- 
pal In  payment  of  liis  own  debt.  It  is  there 
said :  "The  general  rule  indisputably  Is,  that 
the  action  for  money  had  and  received  can- 
not be  supported  unless  the  defendant  has 
actually  received  money.  It  has,  however, 
been  held  in  the  English  courts  that  taking 
negotiable  paper  is  equivalent  to  the  receipt 
of  money.  *  *  *  Here  the  attorney  or 
agent  has  discharged  a  debt  due  to  his  prin- 
cipal, and  applied  that  debt  to  the  payment 
and  satisfaction  of  his  own  debt,  for  the 
amount  of  which  he  Is  liable  to  the  plaintiff 
In  this  form  of  action." 

In  Bullard  v.  Hascall,  25  Mich.  132,  It 
was  held  that  such  action  would  lie  even 
though  defendant  did  not  receive  any  money. 
It  Is  there  said :  "Rut  it  is  objected,  by  the 
«)unseJ  for  jilaintiff  In  error,  that  assumpsit 
for  money  had  and  received  could  not  be 


maintained  by  the  plaintiff,  because  there 
was  DO  evidence  that  the  defendant  actually 
received  the  money  for  the  draft  To  this 
objection  there  are  two  sufficient  answers: 
First  as  the  evidence  clearly  shows  that  the 
draft,  which  belonged  to  the  plaintiff,  came 
to  the  defendant's  possession,  who  gave  a 
receipt  for  it  in  the  name  of  the  firm,  and 
thus  discharged  the  government  from  liabili- 
ty for  the  claim,  and  thereby  cut  off  the  plaln- 
tiCCs  remedy  against  the  government  and 
then,  instead  of  handing  It  over  to  the  plain- 
tiff, or  procuring  the  money  upon  it  and  pay- 
ing It  over  to  him,  that  he  wroi^fuUy  de- 
prived the  plaintiff  of  the  opportunity  of  ob- 
taining the  money  upon  it  and  wrongfully 
enabled  another  party  to  obtain  it,  it  does 
not  now  lie  with  him  to  deny  that  he  hnd 
himself  received  the  money,  whether  he  did 
in  fact  receive  it  or  not  It  was  his  duty,  as 
between  himself  and  the  plaintiff,  if  he  dis- 
posed of  it  at  all,  to  have  obtained  the  money 
for  it,  nod  to  have  paid  It  over  to  the  plain- 
tiff ;  and  if  he  chose  to  dlsiMise  of  it  witliout 
obtaining  the  money,  the  disposition  being 
wrongful  as  against  the  plaintiff,  he  Is  es- 
topped to  deny  that  he  received  the  money.** 
In  Thompson  v.  Babcock,  Brayton  (Vt)  24, 
the  plaintiff,  having  mortgaged  a  lot  of  land, 
executed  a  deed  of  the  same  land  to  Burbank, 
and  delivered  the  deed  to  Babcock  to  enable 
him  to  dispose  of  the  same  and  pass  the  title 
to  a  purchaser.  Babcock,  on  disposing  of  the 
laud  as  plaintiff's  agent  took  notes  of  hand 
against  a  third  person  and  a  quantity  of 
paper  Instead  of  money.  The  court  held  that 
defendant  was  not  authorized  to  sell  for  any- 
thing but  money,  and  having  done  so  he  was 
liable  on  the  common  counts  for  money  bad 
and  received.  In  Andrew  v.  Robinson  and 
Others,  3  Campbell,  199,  It  was  held  that 
where  an  insurance  broker  had  received 
credit  in  account  with  an  underwriter  for  a 
loss  upon  a  policy,  and  had  thus  deprived  hts 
principal  of  all  remedy  against  the  under- 
writer, the  action  for  money  ,bad  and  re- 
ceived would  lie,  and  Lord  Ellensborough 
held  that  defendants  "were  estopped  from 
saying  that  they  bad  not  this  sum  in  their 
hands  for  the  plaintiff's  use." 

The  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  charges  the  de- 
fendant as  agent  of  the  plaintiff,  with  having 
sold  the  plaintiff's  note  and  mortgage  for 
$1,000  for  and  on  account  of  plaintiff ;  thai; 
although  demand  has  been  made,  the  defend- 
ant has  not  paid  the  plaintiff  the  said  sum 
of  $1,000-  nor  any  part  thereof.  If  tiie  de- 
fendant sold  the  plaintiff's  note  and  mort- 
gage for  $1,000,  and  did  not  receive  the  .*1.000. 
he  should  have  received -It.  What  has  been 
said  relates  to  the  ruling  on  the  motion  for 
a  nonsuit,  and  In  such  case  we  must  regard 
all  the  plaintiff's  evidence  as  being  true  for 
the  pm-poses  of  the  motion. 

The  Judgment  and  order  are  reversed. 

We  concur:   IIAnniSON,  P.  J. ;  HALL,  J. 


Digitized  by  Google 


ORACK  rOWLE30N. 


129 


<3  Cal.  App.  £82) 

ORACK  V.  POWLESON  et  al. 

(Court  of  Api>eal,  First  District,  California. 
March  20,  1906.) 

1.  QciETina  Title— STATUToar  Fbovisiohb— 
Defenses. 

Where,  In  a  suit  against  the  city  and  coun- 
ty of  San  Francisco  to  quiet  title,  it  appear- 
^  that  plaintiff  had  had  such  adverse  posses- 
sion as  to  confer  title  under  Civ.  Code,  f  1007, 
the  fact  that  the  land  involved  wa»  within  the 
lands  included  in  Act  March  14,  1870  (St.  1869- 
70,  p.  353,  c.  249),  authorizing  the  city  and 
county  to  convey  certain  lands  to  persons  claim- 
ing ander  those  in  poeseesion  prior  to  a  certain 
date,  was  no  defense,  in  the  absence  of  any  low- 
ing that  some  person  existed  for  whom,  by 
reason  of  such  possession*  the  property  was  held 
in  trust. 

2.  Same 

The  fact  that  plaintiff  himself  might  have 
secnred  a  deed  from  the  city  and  county  under 
the  act  of  1S70  did  not  defeat  the  title  acquired 
by  him  by  virtue  of  hia  adverse  possession. 

Appeal  from  Suporior  Court,  City  and 
County  of  San  rranciaco;  Franlc  H.  Kerri- 
gan, Judge. 

Action  by  E.  Orack  against  Grace  M.  Pow- 
leson,  as  admlUlBtratrlx,  and  others.  From 
a  Judgment  in  favor  of  plaintiff,  except  as 
against  defendant  city  and  county  of  San 
Francisco,  plaintiff  appeals.  Reversed. 

Tobin  &  Tobln,  for  appellant  Percy  V. 
Long,  City  and  County  Atty.,  for  respondent 

HARRISON.  C.  J.  Action  to  quiet  title. 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff, quieting  Ws  title  to  the  land  described  In 
the  complaint  as  against  the  defendant 
Powleson,  but  refusing  to  quiet  It  as  against 
the  defendant  the  city  and  county  of  San 
Francisco.  The  plaintiff  has  appealed  from 
the  Judgment,  presenting  his  appeal  upon 
the  judgment  roll  without  any  bill  of  excep- 
tions. 

The  land  Involved  in  the  action  is  situate 
in  the  city  and  county  of  San  Francisco  on 
the  southerly  line  of  Golden  Gate  avenue  100 
feet  easterly  from  Scott  street  and  having  a 
frontage  of  25  feet  with  a  depth  of  100 
feet  The  court  tonnd  that  the  plaintiff 
deralgns  his  title  by  mesne  conveyances 
under  a  so-called  pre-emption  claim  of  one 
Henry  Merritt,  made  In  ISSO,  which  embra- 
ces the  land  described  in  the  complaint;  and 
it  also  found  that  "the  plaintiff,  by  himself 
and  his  predecessors  In  interest,  has  been  In 
open,  notorious,  exclusive,  and  adverse  pos 
session  of  said  premises  and  every  part 
thereof,  and  has  paid  all  taxes  levied  and 
assessed  thereon  for  city,  county  and  state 
purposes  for  a  period  of  more  than  10  years 
next  before  the  beginning  of  this  action." 
By  virtue  of  the  proviBions  of  section  1007, 
Civ.  Code,  the  finding  that  the  plaintiff  has 
had  an  adverse  possession  of  the  laud  in 
question  for  more  than  10  years  prior  to  the 
conunencement  of  the  action  shows  that  he 
has  acquired  a  title  thereto  by  prescription 
sufficient  against  ail.  The  provisions  of  the 
eection  Include  the  respondent,  and  In  the 
85  P.— » 


absence  of  any  further  evldoice,  the  plain- 
tiff was  entitled  to  the  Judgment  asked  for 
by  him.  If  there  were  any  grotmd  upon 
which  the  respondent  would  not  be  subject 
to  the  provisions  of  the  section  It  was  an 
affirmative  defense,  to  be  presented  upon  the 
record  and  established  by  evidence.  In  its 
answer  to  the  complaint  the  respondent  al- 
leges that  It  holds  the  legal  title  to  the  prop- 
erty In  trust,  to  be  disposed  of  and  conveyed 
to  the  parties  entitled  thereto  and  deslgnatnd 
in  an  act  of  the  Legislature  of  the  state  of 
California  entitled  "An  act  to  expedite  the 
settlement  of  laud  titles  In  the  city  and  coun- 
ty of  San  Francisco,  and  to  ratify  and  con- 
firm the  acts  and  proceedings  of  certain 
authorities  thereof,"  approved  March  14, 
1870;  and  that  the  legal  title  thus  held  by  it 
in  trust  is  the  only  interest  or  claim  which 
it  has  therein;  that  by  the  aforesaid  act  of 
March  14,  1870,  theLeglslaturehasprescribed 
the  terms  and  conditions  and  designated  the 
manner  in  which  the  legal  title  of  said 
premises  shall  be  disposed  of  and  conveyed 
by  it  to  the  party  or  parties  designated  in 
said  act  as  entitled  to  said  conveyance;  that 
said  title  has  never  been  disposed  of  or 
conveyed  at  all;  and  that  said  act  provides 
a  plain,  speedy,  and  adequate  method  by 
which  Its  title  can  be  conveyed  to  plaintiff  If 
he  has  title  to  It;  and  that  he  has  never 
availed  himself  of  said  method  for  the  pur- 
pose of  procuring  said  legal  title.  The 
court  made  a  finding  in  accordance  with 
these  averments,  and  as  a  conclusion  of  law 
therefrom  held  that  the  plaintiff  is  not  eutl* 
tied  to  a  decree  quieting  his  title  as  against 
the  city  and  county. 

The  lands  within  the  city  and  county  of 
San  Francisco  which  were  formerly  held 
by  the  pueblo  of  San  Francisco  are  those 
which  were  embraced  within  the  limits  of 
the  Van  Ness  ordinance  and  those  commonly 
known  as  "Outside  Lands."  The  former 
includes  .those  within  the  charter  limits  of 
the  city  of  San  Francisco  as  defined  in  the 
act  for  its  Incorporation,  passed  April  15, 
1851,  and  were  released  to  the  city  by  the 
act  of  Congress  of  July  1,  ISGi;  and  the 
latter  Includes  that  portion  of  the  puebJo 
lands  conflrmed  to  the  city  by  the  decree  or 
the  Circuit  Court  of  the  United  States  May 
18,  18^,  which  lie  outside  of  the  charter 
limits  of  1851  and  were  conveyed  to  the  city 
by  the  act  of  Congress  of  March  8,  1SG6. 
The  act  of  March  14,  1870  (St.  1869-70,  p. 
353,  c.  249),  covers  the  land  included  in 
both  of  these  descriptions,  and  authorizes  a 
conveyance  to  be  made  by  the  city  and  county 
of  land  included  In  each;  but  In  defining  the 
class  of  persons  to  whom  such  conveyances 
may  be  made  the  Legislature  has  precluded 
It  from  making  a  conveyance  to  any  one  who 
is  not  within  the  class  so  defined.  Of  the 
outside  lands  It  is  authorized  to  make  a  con- 
veyance only  to  those  who,  either  in  person 
or  through  persons  from  whom  they  claim  or 
derive  possession,  were  in  possession  on  the 
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8th  of  March,  18C6.  Ot  the  lands  covered  by 
the  Van  Ness  ordinance  the  conveyance  can 
be  made  only  to  those  who,  by  themselves, 
their  tenants  or  the  persons  through  whom 
they  claim  or  derive  possession,  were  In 
possession  ou  or  before  January  1,  1855.  and 
remained  In  such  possession  until  and  ln> 
eluding  June  20,  1S55.  It  is  only  for  such 
persons  that  the  city  and  county  holds  any 
of  said  land  in  trust  for  conveyance,  or  to 
whom  it  Is  authorized  by  snid  net  to  make  a 
conveyance;  and  in  the  absence  of  any  show- 
ing of  such  possession  the  provisions  of  the 
act  of  March  li,  1870,  are  not  availab  e  as 
a  defense  to  the  plaintiffs  complaint.  It 
was  therefore  incumbent  upon  the  respond- 
ent, not  only  to  allege  as  an  affirmative 
defense  to  the  plaintiff's  right  of  action,  but 
also  to  show  at  the  trial  the  existence  of 
some  person  for  whom,  by  reason  of  such 
possession  the  property  is  held  by  it  in  trust 
to  be  conveyed  to  him.  The  land  Involved 
In  the  present  action  Is  within  the  limits  of 
the  Van  Ness  ordinance;  and  the  Qnding  ot 
the  court  that  It  was  not  reserved  under  that 
ordinance  for  any  public  use,  or  set  apnrt 
for  any  municipal  purpose,  showed  that  it  is 
not  incapable  of  alienation  or  ot  beliig  acquir- 
ed by  adverse  possession. 

Neither  did  the  fact  that  It  was  held  under 
a  trust  to  convey  it  to  persons  who  might  be 
entitled  thereto  prevent  the  plaintiff  from 
acquiring  a  title  by  adverse  possession. 
Ames  V.  San  Diego,  101  Cal.  390.  35  Pac. 
1005.  As  the  respondent  did  not  allege  In  its 
answer  any  previous  possession  of  the  prop- 
erty, and  as  the  court  states  In  Its  findings 
that  there  was  no  evidence  Introduced  at 
the  trial  to  show  that  the  p'aintlff  or  his 
predecessors  were  or  were  not  In  possession 
of  any  portion  of  the  property  on  the  Ist  day 
of  January,  1855,  or  on  the  20th  day  of 
June,  1855,  or  at  any  time  between  those 
dates,  the  act  of  March  14,  1870,  was 
Irrelevant  to  the  controversy  between  the 
parties.  "There  Is  no  presumption  that  any 
portion  of  the  land  covered  by  the  ordinance 
was  or  was  not  in  the  actual  possession  of 
any  one  during  this  period;  but  in  any  legal 
proceeding,  In  which  the  fact  whether  a 
particular  parcel  of  land  was  or  was  not  then 
held  In  actual  possession,  becomes  material  It 
must'be  established  by  that  party  who  relies 
upon  the  fact  as  an  affirmative  issue  in  sup- 
port of  his  claim  or  defense."  Goodwin  v. 
Scheerer.  100  Cal.  690,  40  Pac.  18.  The 
finding  that  the  plaintlEC  might  have  secured 
a  city  deed  under  the  Act  of  1870  If  he  had 
proved  possession  of  said  property  by  him- 
self or  his  predecessors  in  Interest  on  the  1st 
day  of  January,  1855,  and  continuously  there- 
after until  the  20th  day  of  June,  1S55,  has 
DO  legal  significance  in  the  absence  of  a  find- 
Ing  that  he  had  such  possession  or  was  able  to 
make  such  proof.  Even  If  such  possession 
could  have  been  established  It  would  not 
have  defeated  the  title  acquired  by  him  by 
virtue-  of  hl8  10  years'  adrerae  possesBlon,  or 


Justified  the  court  In  refusing  to  give  h^m 
Judgment. 

The  Judgment  in  favor  of  the  respondent 
Is  reversed,  and  the  superior  court  is  direct- 
ed to  enter  judgment  upon  its  findings  in 
favor  of  the  plaintiff  and  against  the  respond-  - 
ent  as  prayed  for  In  his  complaint 

We  concur:   COOPER,  J;  HALL,  J. 

(3  Cal.  App.  286) 

CANNON  V.  McKENZTE. 

(Court  of  Appeal,  Third  District.  Califomla. 
Alarch  20,  1000.) 

1.  MonoNB—SuRPRTaE— Leave  to  Renew. 

Where,  on  motion  by  defendant  for  a 
change  of  the  pHce  of  trial,  ho  mnde  no  clnim 
thflt  he  was  taltpn  by  surprise  by  plnintifiTa 
aflidavit  in  opposition  to  his  own  affidavit  and 
asked  no  time  to  offer  further  proof,  a  Buboe- 
qupnt  motion  for  leave  to  renew  nis  former  mo- 
tion on  the  ground  of  surprise  and  for  the  pur- 
pose of  introducing  new  evidrnoe  to  rebut  the 
affidavit  of  plaintiff  was  properly  denied. 

2.  ' Judgment— CoNFOSMTTT  to  Pleading. 

A  complaint  for  board  furnished,  laltor 
done,  and  the  value  of  broom  brush  will  not 
support  a  judgment  for  hire  of  a  teamt  nor 
for  gasoline  furnished. 

3.  WrRK  ANn  Lahor— Wages  op  Son. 

Under  Civ.  Code,  8  107,  providing  that 
a  father  ia  entitled  to  the  services  and  earnings 
of  his  minor  son.  thpre  may  be  a  recovery  for 
labor  of  the  plaintiffs  son  under  a  complaint 
for  labor  done. 

4.  Sales— Action  fob  Pbtce— Time  to  Sck. 

Under  a  contract  whereby  delmdant  pur- 
chased broom  brush  while  the  broom  corn  was 
standing  in  the  field  and  agreed  to  cut,  harvest, 
and  bale  the  crop  at 'his  own  expense,  and  tlie 
plaintiff  delivered  possession  of  the  crop  to  him 
but  dpfcndhnt  failed  to  perform  the  contract, 
an  action  for  the  price  of  the  broom  brush 
might  properly  be  commenced  before  the  crop 
was  harvested  and  baled,  wliere  the  failure 
to  harvest  and  bale  it  was  du«  to  the  fault  of 
the  defendant. 

Appeal  from  Superior  Court,  Glenn  Coun- 
ty; Wm.  M.  Finch,  Judge. 

Action  by  Allen  Cannon  against  George  F. 
McKenzIe.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  Modified. 

B.  De  Los  McOee,  for  appellant.  Donohoe 

&  Freeman,  for  respondent. 

CHIPMAN,  P.  J.  This  is  an  action  to  re- 
cover the  value  of  certain  18  tons  of  broom 
brush  and  for  board  furnished  defendant  and 
labor  done.  The  court  gave  judgment  for 
plaintiff  in  the  sum  of  $012.33,  with  Interest, 
and  costs  and  disbursements,  amounting  to 
$273.4.5.  The  action  was  commenced  in  Glenn 
county,  and  summons  was  served  in  said 
county  on  October  3,  1904.  Defendant  op- 
penred  by  demurrer,  and,  at  the  same  time, 
served  his  demand  In  writing  and  notice  of 
motion  that  the  place  of  trial  be  changed  to 
the  city  and  county  of  San  Francisco.  The 
motion  was  made  on  the  affidavit  of  defend- 
ant, the  demand  In  writing  and  the  papers 
and  records  on  file  in  the  action.  The  motion 
was  heard  on  Octoi>er  31,  1004,  and  at  the 
hearing  plaintiff's  attorney  filed  an  affidavit 

Digitized  by  Google 


CANNON  T.  McEENZlB. 


131 


of  plaintiff  In  reply  to  defendant's  said  afB- 
daTlL  The  court  denied  tlie  motion  of  de- 
fendant, to  wliich  exception  was  duly  taken. 
Thereafter,  on  November  10,  1904,  defendant 
served  and  filed  his  motion  to  vacate  and  set 
aside  the  order  of  too  court  made  Oirtolier 
31st,  and  to  grant  defendant  leave  to  renew 
bis  said  motion.  This  latter  motion  was 
made  on  the  alleged  grounds:  (1)  That 
said  order  was  given  and  made  through  in- 
advertence and  mistalte.  (2)  That  the  court 
was  not  fully  advised  as  to  defendant's  resi- 
dence. (3)  That  the  affidavit  of  plaintiff 
Is  false  and  untrue  so  far  as  it  relates  to  de- 
fendant's residence.  (4)  That  defendant  was 
taken  by  surprise  at  the  hearing  of  said 
motion  to  cliange  the  same  and  was  given  no 
opportunity  to  reply  to  plaintiff's  said  affi- 
davit. (5)  That  there  Is  no  evidence  before 
toe  court  sufficient  to  Justify  said  order. 

With  defendant's  said  motion  for  leave  to 
renew  his  former  motion,  defendant  served 
and  filed  the  affidavit  of  defendant  and  also 
the  affidavit  of  Frank  Moody,  Esq.,  his  at- 
torney, appearing  at  the  hearing  of  the  first 
motion.  It  was  stated  In  the  motion  that  It 
woald  be  heard  upon  the  affidavits  of  defend- 
ant and  said  Moody  "and  upon  all  the  papers 
on  file  In  this  cause,  and  upon  such  other  evi- 
dence as  may  be  introduced  at  the  hearing  of 
this  motion."  It  was  admitted  that  at  the 
bearing  of  the  first  motion  no  objection  was 
made  by  defendant  to  the  introduction  of 
plaintiffs  affidavit,  "nor  was  any  time  asked 
by  counsel  for  defendant  to  reply  to  said  affi- 
davit." The  court  denied  defendant's  motion 
to  vacate  said  order  of  October  31,  1901,  and 
denied  the  motion  for  leave  to  renew  said 
motion  to  change  the  place  of  trial.  "The 
court.  In  denying  defendant's  motion,  said 
that  the  additional  showing  of  defendant  for 
a  change  of  venue  should  have  been  made 
hi  the  original  affidavit  of  defendant"  No 
exception  appears  to  have  been  taken  to  the 
order  or  decision  of  the  court  denying  defend- 
ant's motion  to  set  aside  the  first  order,  and 
to  permit  defendant  to  serve  his  motion  for 
a  change  of  the  place  of  trial.  Respondent 
makes  the  point  that  the  second  order  is  not 
appealable  under  section  939,  Code  of  Civil 
Procedure,  and  therefore,  not  having  been  ex- 
cepted to,  cannot  be  reviewed.  Citing  section 
647.  Code  Civ.  Proc.;  Grazidalv.Itastanchure, 
47  Cal.  1G7.  It  Is  not  necessary  to  determine 
the  point.  At  the  hearing  of  the  first  motion 
defendant  stated  In  his  afildavit  that  at  "the 
commencement  of  the  action,  and  long  prior 
thereto,  he  was,  and  ever  since  has  been,  a 
resident  of  the  city  and  county  of  San  Fran- 
cisco" and  "is  not  now,  and  never  has  been, 
a  resident  of  Glenn  county."  The  counter  affi- 
davit of  plaintiff  stated  that  at  the  time  of 
the  commencement  of  the  action,  and  at  the 
time  summons  was  served,  defendant  was  a 
resident  of  Glenn  county  and  that  for  several 
months  prior  to  the  commencement  of  this 
action  the  said  George  F.  McKenzie  has  re- 
dded in  the  county  of  Glenn  and  many  times 


stated  to  plaintiff  "that  'be  intended  to  reside 
and  make  his  home  in  the  county  of  Glenn^ 
and  would  vote  in  said  county  at  the  election 
this  fall,  and  intended  to  register  as  a  voter 
as  such."  The  first  motion  was  heard  on 
these  two  affidavits  without  objection  by  de- 
fendant, and  without  asking  time  to  file  fur- 
ther affidavits  or  submit  further  evidence, 
and  at  that  hearing  defendant  made  no  sug* 
gestion  of  surprise  and  made  no  complaint, 
as  he  now  makes,  that  plaintiff's  affidavit  had 
not  been  served  upon  him  prior  to  the  hear- 
ing. If  he  was  taken  by  suri'rise  and  desired 
further  time  to  meet  plalntlfTs  affidavit  he 
should  have  made  luiown  his  desire  then  and 
there.  His  attorney  deposed,  in  support  of 
the  second  motion,  that  If  he  had  been  given 
the  opportunity  to  reply  to  plaintiff's  affidavit 
be  "believes  that  the  utter  and  entire  falsity 
of  plaintiff's  affidavit  could  and  would  have 
been  shown."  We  cannot  Fee  that  he  was 
deprived  of  this  opportunity,  for  be  did  not 
ask  that  it  be  accorded  to  him. 

As  to  the  fact  of  defendant's  residence,  At* 
torney  Moody  made  no  statement  Defend- 
ant In  his  second  affidavit  merely  reiterates 
what  he  stated  in  his  first  affidavit,  with  the 
additional  statements  that  he  had  registered 
as  a  voter  in  the  city  and  county  of  San  Fran- 
cisco, In  July,  1904,  which  is  shown  by  a  copy 
of  bis  certificate  of  registration ;  that  he  had 
been  a  resident  of  San  Francisco  for  over  20 
years  and  that  his  business  had  led  him  to 
visit  Colusa  and  Sutter  counties  in  August, 
1904,  for  the  purpose  of  buying  broom  corn, 
and,  being  unable  to  secure  all  he  required, 
he  went  to  Glenn  county  for  tbe  same  pur- 
pose and  was  there  for  that  purpose  alone. 
He  denied  making  the  statements  deposed  to 
by  plaintiff  in  his  affidavit.  There  is  noth- 
ing in  the  record.  In  support  of  defendant's 
claim  of  surprise  or  excusable  neglect  No 
new  facts  were  before  the  court  except  as 
above  stated,  which  were  facts  tending  to 
corrolrorate  the  facts  stated  In  his  first  affi- 
davit. Defendant  may  have  registered  as  a 
voter  in  San  Francisco  in  July,  1904,  and 
later  have  changed  his  residence  to  Glenn 
county.  His  registration  In  San  Francisco 
was  not  conclusive  as  to  bis  residence  when 
the  action  was  brought  The  second  motion 
was  made  on  the  papers  on  file,  including 
piaintlfTs  affidavit  The  question  was  with- 
in tbe  discretion  of  the  court,  and  we  cannot 
say  that  there  was  such  abuse  of  discretion 
as  should  compel  a  reversal  of  its  orders. 

The  appeal  fron;i  the  judgment  is  on  the 
judgment  roll,  and  it  Is  claimed  that  certain 
findings  are  not  within  tbe  issues — namely, 
the  finding  that  there  Is  due  the  sum  of  $37.50 
for  hire  of  a  team,  that  there  Is  due  the  sum 
of  $22.50  for  the  labor  of  piaintlfTs  son,  and 
that  there  Is  due  the  sum  of  $2.25  for  gaso- 
line. The  complaint  was  for  "hoard  furnish- 
ed, labor  done,  and  the  value  of  18  tons  of 
broom  brush."  A  demurrer  to  the  complaint 
on  the  ground  of  ambiguity  and  uncertainty 
was  overruled,  but  defradant  /  dOM  not 
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claim  «Tor  In  tbh  r^ard.  We  do  not 
tblnk  that  plaintiff  can  bare  greater  re- 
lief than  he  prayed  for,  or  on  issues  not 
before  the  court,  and  hence  there  1b  no  basis 
in  the  complaint  for  the  items  mentioned  ex- 
cept the  Item  for  services  of  plaintiff's  son. 
All  intendments  must  be  indulged  In  support 
of  the  Judgment  The  father  is  entitled  to 
the  services  and  earnings  of  bis  minor  son. 
Civ.  Code,  S  107'  The  evidence  under  the 
Claim  for  labor  performed  may  have  shown 
that  the  son  was  a  minor,  and  there  Is  no 
dnlm  that  defendant  paid  the  minor.  Civ. 
Code,  §  212;  Commissioners  t.  Barnard,  98 
Gal.  19&,  32  Pac.  082;  Rudel  t.  Los  Angeles 
Connly,  118  Cal.  2S1.  60  Pac.  400.  We  see 
no  reason  why  the  Jndgment  for  the  other 
items  mentioned  in  the  complaint  should  not 
stand. 

The  conrt  found  that  defendant  purchased 
the  broom  brush  while  the  broom  corn  was 
Btanding  in  the  field  and  "agreed  to  cut,  har- 
vest, and  bale  the  said  crop  at  hia  own  cost 
and  expense,"  and  that  the  cxop  was  to  be 
harvested  and  baled  and  paid  for  at  the 
agreed  price  on  September  15,  1901,  and  that 
plaintiff  delivered  possession  of  the  crop  to 
defendant  on  or  about  August  1,  1904;  and 
the  conrt  also  found  that  defendant  failed 
to  perform  the  contract  on  hfa  part  In  all 
these  particulars.  It  is  claimed  that  because 
the  court  also  found  that  all  tJie  broom  corn 
was  not  harvested  and  baled  at  the  com- 
mencement of  the  suit  the  cause  of  action  had 
not  accrued.  But  the  court  found  that  the 
failure  of  defmdant  to  harvest  and  bale  the 
crop  "was  due  to  the  fault  of  the  said  defend- 
ant and  not  to  any  act  or  fault  of  the  said 
plalnur* :  and  "that  the  plalnUff  at  tbe  time 
of  the  commencement  of  this  action  had  per- 
formed in  every  respect  tbe  terms  of  his 
agreement  of  sale  of  said  crop."  There  is  no 
merit  In  the  claim  that  the  action  was  pre- 
maturely commenced. 

The  judgment  is  modified  by  deducting 
therefrom  the  sum  of  $30.75,  and  otherwise 
it  Is  affirmed. 

We  concur:  McLAUGHLTN.  J.;  BUC- 
KI.K3,  J. 


(3  Cal.  Apii.  2«L) 

HUTCHASON  et  ai.  v.  SPINKS. 

(Court  of  Appeal,  Second  DiRtrict,  California. 
March  23.  lOOa) 

FitAnn — EixiEEnTB— Reliance  on  Refbeseh- 
TATiona. 

In  an  action  for  fraud,  the  plaintiff,  in 
order  to  recover,  must  show  not  only  fraudulent 
reprosentations  b.v  tbe  defendant,  but  also  that 
they  relied  on  the  repreHentatioos,  and  were 
thereby  induced  to  enter  into  tbe  contract. 

[Ed.  Note. — For  cases  IH  point,  see  vol.  23, 
C^t.  Dig.  Fraud,  {§  1,  S,  17.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Conrey,  Judge. 

Action  by  W.  K.  Hntchason  and  others 
against  M.  B.  Spinks.   From  an  order  deny- 


ing defendant's  motion  for  a  new  trial,  be 
appeals.  Reversed. 

Byron  Waters  and  J.  W.  McKinley,  for 
appellant  Edward  L.  Hutchison,  B.  a 
Bower,  and  Bower  &  Hutchison,  for  respond- 
ents. 

SMITH,  J.  This  Ifl  an  appeal  by  the  de- 
fendant from  an  order  denying  his  motion 
for  a  new  trial.  It  Is  somewhat  difficult  to 
determine  from  the  complaint  the  nature  of 
the  action.  It  appears,  however,  tiiat  the 
cause  of  action  originated  In  the  lease  or  con- 
tract of  date  April  13,  1901,  set  out  In  the 
complaint  and  In  the  subsequent  conduct  of 
tbe  defendant  This  contract  purports  to  be 
a  lease  of  the  "dental  office  and  busing"  of 
the  defendant  In  the  city  of  Los  Angeles,  and 
there  is  contained  in  1^  among  other  provi- 
sions, an  agreement  by  the  defendant  tliat  he 
"will  not  during  the  term  thereof,  open  or 
conduct  any  dental  office  In  the  city  of  Los 
Angeles,  or  engage  directly  or  indirectly  in 
the  practice  of  dentistry  In  said  city";  and 
we  construe  the  contract,  also,  as  being  In 
effect  a  transfer  of  the  good  will  of  the  busi- 
ness. Civ.  Code,  {  992.  It  is  further  alleged 
that  tbe  defendant  as  an  inducement  for 
plaintiff  to  enter  Into  the  contract  represent- 
ed to  them  that  he  was  receiving  from  die 
business  tbe  sum  of  $1,800  per  month,  and 
that  this  representation  was  untrue;  the 
business  being  worth  not  to  exceed  $250  per 
month ;  and  that  the  plaintiffs,  relying  upon 
these  representations,  were  Induced  thereby 
to  enter  into  the  contract  Other  false  rep- 
resentations by  tbe  defendant  to  the  plain- 
tiffs are  also  alleged;  but  these  are,  in  effect 
simply  allegations  of  the  promises  contained 
In  the  contract,  and  of  other  promises  and  of 
failure  upon  the  part  of  the  defendant  to 
perform  them.  The  suit  may,  therefore,  be 
regarded  as  a  suit  to  recover  damages  for 
the  misrepresentation  of  fact  above  Specified, 
and  for  breach  of  contract;  and  as  no  objec- 
tion to  the  Joinder  of  these  causes  of  action 
was  Interposed,  it  must  be  so  regarded.  The 
complaint  concludes  with  the  allegation  that 
reason  of  snld  misrepresentations,  whirti 
will  include  both  causes  of  action,  the  plain- 
tiffs were  damaged  In  the  sum  of  $10,000,  for 
which  amount  they  pray  Judgment  The 
Jury  found  a  general  verdict  for  the  plain- 
tiffs In  the  sum  of  $2,004;  but  In  the  special 
findings  the  sources  of  the  several  damages 
suffered  by  tbe  plaintiffs  are  distinguished, 
and  it  Is  found  that  by  reason  of  the  mlsrep- 
rescntatlons  of  the  defendant  the  plaintiffs 
suffered  damage  In  the  sum  of  $2,394,  and 
"by  reason  of  the  defendant  not  performing 
his  agreements"  they  suffered  damage  in  tbe 
sum  of  $600.  Tbe  points  made  by  the  ap- 
pellant are  very  numerous,  but  It  will  be 
sufflcirat  to  consider  the  following: 

1.  The  Jury  were.  In  effect  instructed 
that  If  they  believed  from  the  evidence  "that 
as  an  IndUL-ement  for  plaintiffs  to  purcbaso 
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said  business  •  *  *  the  defendant  repre- 
sentoil  tlmt  said  business  was  pacing  from 
$1,S00  to  $2,000  per  month,  whereas  *  *  * 
as  a  uiattcr  of  fact,  said  business  was  not 
tlion  paying  more  tlian  $250  a  month,"  they 
should  "find  for  the  plaintiffs."  Bnt  this 
omits  an  element  essiHitial  to  plaintiffs'  cause 
of  action,  namely,  that  they  relied  upon 
these  representations  and  were  thereby  In- 
duced to  enter  Into  the  contract  It  is  clear, 
therefore,  tliat  as  to  the  amount  $2,3f)4  the 
verdict  cannot  be  sustained. 

2.  As  to  the  $600  damages  for  breach  of- 
contract,  the  matter  is  not  so  clear.  Ac- 
cording to  the  theory  of  appellant  the  plain- 
tiffs, at  some  time  subsequent  to  the  com- 
meiicemout  of  the  suit,  ceased  to  perform  the 
contract,  and  he  claimed  tiiat  such  being 
the  case  the  plalntifCs  could  not  recover;  but 
the  Jury  wei-e  instructed,  In  effect,  that  If  the 
plaintiffs  had  complied  with  the  terms  of  the 
contract  up  to  the  time  of  the  commencement 
of  the  suit,  thtir  subsequent  failure  of  com- 
pliance would  not  prevent  them  from  re- 
covering the  amount,  if  any,  to  which  they 
were  entitled  when  the  sntt  commenced  or 
while  performing  the  terms  of  tlieir  contract 
Bnt  tlie  applicabill^  of  this  Instruction  to 
tbe  case  depends  upon  a  very  intricate  quee- 
tiou,  wliich  we  do  not  deem  it  necessary  to 
discuss;  Uiough  on  this  point  some  explana- 
tion will  be  necessary.  By  the  terms  of  tbe 
lease  set  ont  tn  the  complaint  the  considera- 
tion Is  stated  to  be  $7,570;  but  It  -appears 
that  upon  the  execution  of  tbe  lease  the 
plaintiffs  paid  tlie  defendant  In  cash  the  sum 
of  $4,050,  making  with  the  amount  specified 
In  the  lease  on  aggregate  of  $11,620,  and 
eontluued  to  pay  tbe  Installments  mentioned 
In  tbe  lease  until  the  15th  day  of  February, 
1002,  thus  paying  In  tbe  aggregate  $8,207.50, 
or  $037.50  in  excess  of  the  amount  stated  in 
the  lease.  Accordingly,  In  the  original  com- 
plaint, filed  September  10,  1901,  it  Is  alleged, 
in  eff'ect,  and  in  the  third  amended  com- 
plaint filed  January  IS,  1902,  expressly,  that 
the  consideration  of  the  contract  was  the  ag- 
gregate of  the  amount  paid  and  the  amount 
qtecified  in  tbe  contract— that  is  to  say,  the 
sum  of  $11,620— which  Is  also  the  theory  of 
tiie  defendant  But  In  the  present  complaint 
It  Is  claimed  by  the  plaintiffs  that  the  sum 
mentioned  in  the  contract  $7^70,  was  the 
whole  consideration  agreed  npon,  and  that 
the  cash  payment  of  $4,050  was  a  payment 
npon  tbe  amount  specified  In  the  written  con- 
tract On  this  point  tbe  Jury  found  specially 
in  accordance  with  the  theory  of  the  plain- 
tiffs, and  one  of  the  points  urged  by  tbe  de- 
fendant Is  that  this  finding  is  not  supported 
by  the  evidence.  On  the  other  hand,  It  is 
claimed  by  counsel  for  the  appellant  that  the 
matter  was  not  In  Issue;  and  in  this  we 
agree.  But  the  question  was  material  to  the 
instmctlon  xaxdet  consldoration;  tor  upon 
the  defendant's  theory  of  tbe  case  it  would 
have  been  applicable.  Upon  the  case  as  pre- 
sented to  us  on  this  appeal,  however.  It  has 


no  application;  nor  can  we  assume  that  on 
another  appeal  It  wUI  become  so.  We,  there- 
fore, deem  it  unnecessary  to  pass  upon  the 
correctness  of  the  Instruction. 

3.  There  are  some  othex  Instructions  bear- 
ing upon  the  credibility  of  the  testimony  of 
a  witness,  the  correctneui  of  which  Is  at 
least  doubtful.  But  upon  this  point  and  the 
numerous,  or  rather  Innumerable,  other 
points  jH^sented  In  the  case,  we  deem  It  un- 
necessary to  enter. 

For  the  error  first  above  specified,  the  or- 
der appealed  from  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial;  and  It  la  so 
ordered. 

We  concur:   GRAY,  P.  J.;  ALLEN,  J. 


(S  Oal.  App.  804} 

FRENCH  et  «1.  v.  SUPERIOR  COURT  OF 
SAN  DIEOO  COUNTY  et  al. 

(Coart  of  Appeal,  Serotad  District  California. 
March  24,  1906.) 

AdMIKISTBATOBS—SpKCIAL  ADHINISTBATOBS— 

AcCOrSTING  AND  SeITLEMENT. 

Code  Civ.  Proe.  1G22-1627,  relating  to 
acooimting  and  BettlemeDts  of  executors  and 
administrators,  applies  to  special  administra* 
tors  appointed  under  the  provisioDg  of  Bection 
1411  et  seq.,  so  tliat  it  is  tbe  duty  of  the  judge 
to  hear  and  determine  issues  made  by  an  ac- 
count of  a  special  admiDistrator  and  objections 
thereto,  before  the  appointment  of  a  r^ular 
administrator. 

Application  by  Louise  A.  Freuch  and  oth- 
ers for  a  writ  of  mandamus  to  the  superior 
court  of  San  Diego  county  and  N,  H.  Conk- 
lin,  judge  thereof.  Writ  granted. 

C.  H.*  Rlppey.  E.  W.  Britt,  and  Hunsaker 
&  Britt,  for  plaintiffs.  W.  J.  Mossholder 
and  Stearile  &  Sweet  toT  defendants. 

SMIl^  J.  In  this  case,  one  C.  W. 
Buker  was,  on  the  27th  day  of  July,  1903, 
duly  appointed  ]q;>eclal  administrator  of  the 
estate  of  Harriet  M.  Arnold,  dedbased,  pend- 
ing the  contests  of  two  wills  of  the  decedent 
of  different-  dates,  which  still  remain  un- 
determined, and  has  duly  qualified  as  such. 
May  10,  1004,  he  rendered  and  filed  in  the 
superior  court  a  report  and  account  or  ex- 
hibit of  the  property  of  the  estate  received 
by  him  and  of  payments  made  by  him  as 
such  administrator.  The  account  or  exhibit 
prayed  that  a  day  be  appointed  for  the  hear- 
ing tltereof,  and  upon  the  hearing  &e  same 
be  allowed,  approved,  and  settled;  and  ac- 
cordingly notice  of  sucb  hearing  was  given 
by  tbe  clerk  In  the  usual  manu«.  The  mat- 
ter, however,  was  not  taken  up  by  the  court 
at  the  time  ai^inted  or  afterward;  but 
on  the  2Sth  day  of  March,  1005,  the  plain- 
tiffs, who  are  heirs  of  the  deceased  and 
beneficiaries  under  either  will,  filed  in  tbe 
superior  court  their  objections  to  the  ac- 
o)unt  and  contested  the  allowance  and  set- 
tlement of  the  same,  and  thereafter,  upon 
due  notice  to  the  court  moved  the  court  to 
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hear  and  determine  tbe  lasnes  thos  presoit- 
ed.  But  the  court  refoaed,  and  has  ever 
sSace  refused,  to  hear  or  determine  the  is- 
mies  made  by  said  account  a,vA  objections, 
or  to  appoint  a  time  for  the  h«irlng  thereof; 
and  this  proceeding  Is  an  application  for  a 
writ  of  mandamus  eompelUng  the  court  to 
act  In  the  premises. 

From  the  answer  of  the  defendant  Conk- 
lln  It  aKiears  that  the  motion  to  hear  the 
case  was  denied  hy  the  court  on  the  grounds 
following:  "(5)  That  there  Is  no  lav  or 
provision  of  law  In  eald  state  ot  California 
requiring  or  authorising  or  permitting  said 
special  administrator  of  said  estate  to  mafee, 
render  or  present  any  account  of  his  admin- 
istration of  said  estate  prior  to  the  time  of 
the  appointment  of  a  regular  administrator 
of  said  estate,  or  the  appointment  of  an 
executor  under  the  last  will  and  testament 
of  said  decedent  That  there  Is  no  law 
or  proTlslcm  of  law  In  said  state  authoriz- 
ing or  empowering  or  directing  said  su- 
perior court,  or  said  respondent  N.  B.  Conk- 
lln  as  the  Judge  thereof,  to  settle  or  refuse 
to  settle,  allow  or  refuse  to  allow,  or  ap- 
prove or  disapprove  said  account  and  re- 
port of  said  special  administrator  prior  to 
the  appointment  of  a  regular  administrator 
or  an  executor  as  aforesaid.  (7)  That  said 
superior  court  has  not,  nor  has  said 
reqrandent  N.  H.  Conklln,  any  Jurisdiction 
to  allow  or  disallow,  approve  or  disapprove, 
or  settle  or  refuse  to  settle  said  account  of 
Bald  special  administrator  prior  to  the  ap- 
pointment of  a  regular  administrator  or  ex- 
ecutor aa  aforesaid.  *  •  •  (12)  That 
should  said  court  settle,  allow,  and  approve 
said  account,  the  order  settling,  allowing, 
and  approving  the  same  would  not  hind  any 
heir  of  s&ld  decedent  or  any  legatee  or 
devisee  named  In  the  last  will  and  testament 
of  said  decedent,  nor  any  executor  or  ad- 
ministrator of  said  estate  who  might  here- 
after be  appointed.  *  *  *  <17)  That  there 
is  no  law  or' provision  of  law  in  said  stote  re- 
quiring or  authorizing  or  empo^verIng  said 
special  administrator  to  make  any  reiiort  of 
his  acts  as  such  special  administrator  prior 
to  the  close  of  his  adminlstratltm  as  such 
special  administrator." 

Upon  this  showing,  we  are  of  the  opinion 
that  the  court  In  refusing  to  hear  the  case 
declined  to  perform  functions  devolving  up- 
on It  by  the  law.  A  special  administrator 
is,  according  to  the  ordinary  use  of  language, 
merely  a  kind  of  administrator;  and  ac- 
cordingly the  provisions  specially  referring 
to  him  in  section  1411  et  seq.  of  the  Code 
of  Civil  Procedure,  form  but  part  of  the 
general  chapter  entitled  "Of  Executors  and 
Administrators,"  ete.  We  think  It  clear, 
therefore,  that  it  was  the  Intention  of  the 
Legislature  that  the  provisions  of  thla  chap- 
ter, 80  far  as  applicable,  should  aj^ly  to 
the  case  of  a  special  administrator,  and 
hence  tbat  eectlons  1^2  to  1627,  inclusive, 
are  applicable,  and  the  court  should  have 


heard  the  case.  As  to  the  kind  of  order  or 
Judgment  that  should  be  entered  by  the 
court,  or  its  effect  aa  an  estoppel,  these  are 
questions  that  it  would  not  be  proper  to 
consider  In  this  proceeding;  but  we  are 
clearly  of  the  opinion  that  It  la  the  duly  of 
the  court  to  hear  the  ease  and  at  Ipast  to 
take  such  action  with  regard  thereto  as 
may  be  necessary  for  the  preservation  of 
the  estate. 

Xt  is  ordered  that  a  peremptory  writ  ot 
mandamus  be  issued  to  the  defendants,  re- 
quiring the  court  and  the  Judge  thereof  to 
hear  and  determine  the  Issues  raised  by  the 
exhibit  of  the  special  administrator,  and  the 
objection  thereto  of  the  plaintiffs  heretofore 
filed,  and  to  render  such  Judgment  or  order 
thereon  aa  it  may  be  advised. 

We  concur:   GRAY,  P.  J.;  ALLEN,  J. 


01  OaL  App.  M) 

DANIELS  V.  DANIELS  et  aL 

.(Court  of  Appeal,  Third  District,  Califomhu 
March  22,  lOOa) 

1.  PmADING — JUDOHEHT  ON  PLBAOINQS— Mo- 
TION—EJVFECT.  ■ 

Where  In  an  action  on  a  note,  the  answer 
merely  stated  that  the  cause  of  action  was 
barred  by  limitations,  a  motion  for  Judgment  on 
the  pleadings  did  not  admit  the  truth  of  the 
allegation  that  the  cause  of  action  was  barred. 

2.  LiUITATION  OV  AonONB— AOTIOn  OH  NOTB 
— ACCBTJAL. 

Civ.  Code,  g  1642,  provides  that  several 
contracts  relating  to  the  same  matter  and  parts 
of  Bubstantially  the  same  traoBacticm  are  to  be 
taken  together,  and  by  section  1636  effect  must 
be  given  to  every  part  of  the  contract.  At 
the  time  of  making  a  demand  note,  without  In- 
terest, and  as  a  part  of  the  same  transaction, 
the  parties  eiocnted  an  instrument  reciting 
the  execution  of  the  note  in  payment  for  shares 
of  stock  and  providing  that  the  note  should 
be  given  to  a  third  person  and  retained  by 
him  until  the  death  of  one  of  the  makers, 
provided  it  occurred  within  a  specified  time,  and 
that  upon  such  death  or  the  expiration  of  such 
time  the  third  i^rty  should  deliver  the  notes 
to  the  payees.  Held,  that  limitationa  did  not 
commence  to  run  against  the  note  until  the 
death  ot  the  maker  mentioned. 

3.  CoNTBACTS— Consideration. 

There  was  a  sufEcient  consideration  for 
the  agreement  as  the  consideration  for  the 
notes  would  support  the  agreement,  and  the 
forbearance  evidenced  by  the  suspension  of 
the  right  to  sue  was  a  part  of  the  considera- 
tion for  which  the  notes  were  given. 

Appeal  from  Superior  Court,  Bonoma  Coun- 
ty; A.  G.  Burnett,  Judge. 

Action  by  Walter  A.  Daniels  against  Sar- 
ah L.  Daniels,  as  executrix,  and  others. 
From  a  Judgment  In  favor  of  plaintiff,  dfr 
fendants  appeal.  Affirmed. 

O.  H.  Pond  and  J.  H.  &  B.  L.  ^ompson, 
.  for  appellants.   W.  B.  Kollmyer,  tor  re- 
spondent. 

Mclaughlin,  J.  it  appears  from  ttM 
complaint  herein  tiiat  on  the  9th  day  of  June, 
1R97,  at  Chicago,  III.,  Newell  Daniels  and 
Sarah  L.  Daniels  made  and  executed  their 
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pRHDlssoiy  note  for  $1,000  without  Int^est, 
payable  to  Walter  A.  Daniels  at  bis  office  In 
Cblcngo  npon  demaud,  and  at  tbe  same  time 
and  place  made  and  executed  a  similar  note 
for  a  like  amount  to  Adelaide  M.  and  Cora 
Jenn  Daniels.  That  at  tbe  time  tbe  said 
notes  were  so  made  and  executed,  and  as  a 
part  of  tbe  same  transaction,  tbe  payors, 
■who  were  described  as  residents  of  tbe  state 
of  California,  as  portles  of  the  first  part,  the 
payees,  as  sole  heirs  at  law  of  Leo  H.  Dani- 
els, deceased,  as  parties  of  tbe  second  part, 
and  one  James  A.  Stoddard  of  Chicago,  as 
party  of  the  third  part,  entered  Into  an  agree- 
ment in  wrltinK.  reciting  the  execution  of  tbe 
two  notes,  in  renewal  of  two  notes  given  to 
secure  tbe  payment  of  Gl  shares  of  stock  in 
the  Milwaukee  Cranberry  Company,  repre- 
senting an  interest  in  G80  acres  of  land  In 
Wisconsin,  and  recording  tbelr  mutual  agree- 
ment with  regard  thereto,  which  was,  in  sub- 
stance, as  follows:  It  was  mutually  cove- 
nanted that  the  two  notes  be  placed  In  tbe 
keeping  of  the  third  party  to  be  by  him  or 
bis  legal  representatives  retained  until  the 
death  of  Newell  Daniels  provided  such  death 
occurred  witbin  9%  years  from  date  thereof; 
that  the  payors  might  pay  or  renew  either 
or  both  of  tbe  notes  at  any  time  within  the 
period  mentioned;  and  that  upon  the  death 
of  Newell  Daniels,  or  at  the  expiration  of 
9%  years,  If  be  should  live  so  long,  the  third 
party,  upon  notification,  would  immediately 
deliver  the  notes  to  tbe  parties  of  tbe  sec- 
ond part,  their  heirs,  executors,  or  adminis- 
trators, to  be  used  by  them  as  they  might 
deem  proper  "by  negotiating  them  or  other- 
wise." It  was  further  alleged  in  the  com- 
plaint that  Newell  Daniels  died  on  April  16, 
1004.  that  Sarah  L.  Daniels  was  tbe  duly  ap- 
pointed, qualified  and  acting  executrix  of  bis 
will,  that  claims  upon  said  notes  in  due  form 
had  been  presented  within  the  time  allowed 
by  law,  and  rejected,  and  that  plaintiff  was 
tbe  assignee  of  the  payees  and  claimants 
Adelaide  M.  and  Cora  Jean  Daniels.  Tbe 
defendant  demurred  to  tbe  complaint  on  gen- 
eral grounds,  and  on  the  special  ground  that 
tbe  causes  of  action  therein  stated  were  bar- 
red by  the  provisions  of  subdivision  1  of 
section  339  of  tbe  Code  of  Civil  Procedure. 
Ttie  demurrer  was  overruled,  and  an  answer 
was  filed  which  contained  only  an  affirmative 
allegation^that  Newell  and  Sarah  L.  Daniels, 
had  resided  in  this  state  continuously  for 
more  than  four  years  prior  to  tbe  death  of 
the  former,  and  a  reiteration  of  the  plea 
that  tbe  causes  of  action  were  barred  by 
^the  statute  of  limitations.  The  court  grant- 
ed plaintiffs  motion  for  judgment  on 
the  pleadings,  and  tiiis  appeal  is  from  tbe 
judgment  thereupon  entered. 

As  preliminary  to  the  main  Inqnlry  touch- 
ing the  plea  of  the  statute  of  limitations,  it 
Is  contended  that  tbe  motion  for  judgment 
on  the  pleadings  admits  the  tmtti  of  tbe 
averments  that  the  causes  of  action  are  bar- 
red by  the  prorlBloni  of  sectton  8S7  and  sub- 


division 1  of  section  339  of  tbe  Code  »f  CIvU 
Procedure.  This  contention  cannot  be  sus- 
tained. While  the  ordinary  rule  is  that  auch 
a  motion  must  >be  treated  as  an  admission 
that  every  substantive  fact  stated  in  tbe 
answer  Is  true,  that  rule  cannot  have  tbe  con- 
clusive effect  claimed  for  It  here.  The 
absence  of  denials  in  the  answer  was  an  ex- 
press admission  that  every  fact  alleged  in 
the  complaint  was  true.  The  answer  must, 
therefore,  be  construed  as  confessing  sudi 
facts,  and  the  special  plea  in  bar  of  tbe 
causes  of  action  thereby  admitted  must  be 
treated  as  an  averment  that,  though  the  facts 
so  admitted  and  affirmatively  alleged  are 
true,  tbe  bar  of  the  sections  of  the  Code 
enumerated  had  Intervened* when  the  com- 
plaint was  filed.  In  other  words,  such  spe- 
cial plea  Is  a  conclusion  of  law  which  tbe  law 
for  mere  convenience  tolerates  in  a  pleading, 
but  the  sufficiency  of  such  plea  rests  on  facta 
admitted  or  proven.  If  the  facts  show  that 
tbe  causes  of  action  are  barred,  tbe  plea 
attaches  and  the  plaintiff  must  be  denied  re* 
Uef.  If  the  facts  demonstrate  the  contrary, 
it  would  be  giving  tbe  plea  undue  force  to 
say  that  It  not  only  contradicts  the  other 
admissions,  but  conclusively  establishes 
something  which  Is  admittedly  untrue.  We 
are  of  the  opinion  tbat  the  causes  of  action 
stated  in  the  complaint  were  not  barred  by 
tbe  provisions  of  law  relied  upon,  when  that 
pleading  was  filed.  It  stands  admitted  that 
the  agreement  was  executed  contemporane- 
ously with  the  notes,  as  part  of  the  same 
transaction,  and  that  the  notes  were  there- 
upon delivered  to  and  deposited  with  Stod- 
dard under  the  terms  of  the  contract.  "Sev- 
eral contracts  relating  to  the  same  matters 
between  tbe  same  parties,  and  nude  as  parts 
of  substantially  the  same  transaction,  are  to 
be  taken  together."  Civ.  Code,  S  1642. 
Therefore,  the  notes  and  auxiliary  agreement 
must  ^e  viewed  as  one  contract,  and  con- 
strued as  a  whole,  effect  must  be  given  to 
every  part,  to  tbe  end  that  tbe  intention  of 
tbe  parties  as  it  existed  at  tbe  time  of  con- 
tracting may  be  effectuated.  Civ.  Code, 
1G30.  1042.  So  viewed,  It  must  receive  an 
interpretation  tbat  will  make  it  lawful, 
operative,  definite,  reasonable,  and  capable 
of  being  carried  Into  effect  if  this  can  be 
done  without  violating  the  evident  intention 
of  the  parties,  and  if  uncertainty  exists  the 
language  must  be  interiireted  most  strongly 
against  the  promisors,  who  are,  presumably, 
the  parties  who  caused  tbe  uncertainty  to 
exist.  Civ.  Code,  $§  1643,  1654,  3541,  3543. 
The  purpose  and  intention  of  the  parties  to 
the  transaction  as  evidenced  by  the  auxiliary 
agreement,  seems  quite  evident.  The  exe- 
cution and  unconditional  delivery  of  the 
notes  would  create  the  relation  of  debtors 
and  creditors,  with  the  correlative  rights 
pertaining  to  such  relation.  If  it  was  not 
intended  tbat  tbe  legal  rights  which  would 
otherwise  result  from  tbe  dellv«7  of  tbe 
notes  and  the  relation  thereby  created,  wonld 
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be  changed,  modifled,  or  suspended  by  the 
Igreement,  then  It  could  have  no  possible 
purpose  or  object.  -But  that  such  was  the 
intention  Is  apparent  from  the  context.  By 
the  general  terms  of  the  agreement  the  notes 
were  placed  In  the  keeping  of  Stoddard  un- 
til death  or  lapse  of  time  should  entitle  the 
payees  to  the  full  possession  and  control 
thereof.  Unless  It  was  Intended  by  such 
general  terms  to  suspend  the  l^al  rights  In- 
cident to  complete  delivery  and  control  of 
the  notes,  there  could  be  no  necessity  for 
the  insertion  of  a  clause  reserving  the  right 
of  the  debtors  to  pay  or  renew  either  or  'both 
of  the  notes.  They  would  have  this  right 
as  debtors  under  ordinary  circumstances, 
and  the  only  pulT>ose  the  reservation  could 
have  would  be  to  guard  against  a  postpone- 
ment or  suspension  of  the  particular  rights 
reserved,  which  would  otherwise  result  from 
the  general  terras  and  conditions  upon  which 
the  notes  were  delivered  to  and  held  by 
Stoddard.  If  It  was  not  Intended  thnt  the 
right  of  the  payees  to  collect,  control,  in- 
dorse, negotiate,  and  use  the  notes  would 
be  postponed  or  suspended,  then  there  could 
be  no  object  In  stipulating  that  the  right  to 
possess,  control,  use,  and  negotiate  tliem 
should  only  accrue  after  death  or  flight  of 
time  had  rendered  their  delivery  by  Stoddard 
a  duty.  Indeed  there  could  be  no  necessity 
for  placing  the  notes  In  the  hands  of  a  stran- 
ger for  a  stated  period  unless  the  design  was 
to  deprive  the  payee  of  the  rights  which 
ordinarily  attend  the  complete  delivery,  con- 
trol and  possession  of  negotiable  instru- 
ments. A  fair,  unstrained  and  reasonable 
construction  of  the  agreement  leads  to  the 
conclusion  tiiat  the  notes  were  delivered  to 
Stoddard  as  escrows  to  be  delivered  upon 
the  death  of  Daniels  or  the  expiration  of  the 
prescribed  period  of  time.  It  was  perfectly 
competent  for  the  parties  to  enter  Into  such 
an  agreement.  Daniels  on  Negotiable  In- 
struments (5th  Ed.)  $  68;  Witmer  Bros.  v. 
Weld,  Cal.  574,  41  Pac.  491;  Bradbury 
v,  Davenport,  120  Cal.  152,  52  Pac.  301; 
Ruiz  V.  Dow,  113  Cal.  496,  45  Pac.  867. 
And  the  statute  of  limitations  did  not  com- 
mence to  run  until  the  death  of  Newell 
Daniels  when  a  cause  of  action  accrued 
on  each  of  the  notes.  Smith  v.  Law- 
rence, 38  Cal.  29,  99  Am.  Dec.  344;  State 
Iy>an,  etc.,  Co.  v.  Cochran,  130  Cal.  352,  62 
Pac.  466,  600;  W.  F.  Co.  v.  Bnrlght,  127  Cal. 
674,  00  Pac.  439,  49  L.  B.  A.  647;  McDonald  T. 
Huff,  77  Cal.  283,  19  Pac.  499. 

If  this  Is  not  the  proper  construction  of 
the  agreement  then  but  one  other  is  possible, 
and  that  Is  that  the  payees  thereby  agreed 
to  suspend  th^lr  legal  rights  and  forego  the 
pursuit  of  legal  remedies  which  would  other- 
wise 'be  open  to  them,  during  the  time  the 
notes  were  held  by  Stoddard  under  the  agree- 
ment. Tjnder  the  former  construction  the 
time  necessary  to  complete  the  bar  of  the 
statute  would  not  commence  to  run  until  the 
death  of  Daniels,  and  under  the  latter  the 


running  of  such  time  was  suspended  while 
the  Impediment  created  by  the  agreement  of 
the  parties  endured.  Harrington  v.  Home 
L.  Ins.  Co.,  128  Cal.  540,  58  Pac.  180,  61 
Pac.  99,  and  cases  cited  supra.  In  either 
event  the  causes  of  action  were  not  barred 
by  the  provisions  of  law  relied  upon.  There 
was  a  sufficient  consideration  for  the  agree- 
ment Aside  from  the  fact  that  the  notes 
and  agreement  were  part  of  the  same  trans- 
action, and  tliat  the  consideration  for  the 
notes  would  support  the  agreement,  it  was 
perfectly  competent  for  the  parties  to  agree 
thnt  the  notes  should  be  delivered  at  a  speci- 
fied time  and  in  a  particular  manner.  In 
any  event,  the  forbearance  evidenced  by  the 
suspension  of  legal  right  to  sue  on  notes 
bearing  no  interest  must  be  considered  as 
being  an  essential  part  of  the  consideration 
for  which  the  notes  were  given. 
Tlie  judgment  is  afSrmed, 

We  concur;  CHIPMAN  P.  J.;  BUO 
KIjES,  J. 


(3*Cal.  App.  SOO) 

SMITH  V.  VANDEPEBR  et  al. 

(Court  of  Appeal,  first  District,  California. 
March  23,  1906.) 

JinMJMEBT  —  Res  TuniOATA — Distbibution  of 

Estate. 

Where  a  residuary  legatee  was  properly 
brought  before  the  court  on  the  hearing  on  an 
application  for  distribution,  and  she  did  not 
appeal  from  the  Judgment,  which  among  other 

things  distributed  a  certain  sum  to  the  execu- 
tors, sbe  could  not  thereafter  attack  the  judg- 
ment in  equity  on  the  ground  that  the  distri- 
bution to  the  executors  was  violative  of  the  con- 
stitutional provision  against  perpetuities,  though 
the  executors  held  the  legacy  merely  in  trust, 
and  though  it  did  not  appear  upon  the  record 
whether  tlie  objection  was  considered  on  the 
application  for  distribution. 

Appeal  from  Superior  Court,  Alameda 
Coimty ;  John  Ellsworth,  Judge. 

Suit  by  Catherine  Smith  against.  J.  G. 
Vandepeer  and  another.  From  a  decree  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

D.  Kinsell,  for  appellant  J.  B.  Rlcbard- 
sont  for  respondents. 

HARRISON,  P.  3.  The  Fast  will  and  testa- 
Qient  of  Fannie  Simpson  appointed  the  de- 
fendants herein  as  Its  executors,  and  contain- 
ed among  other  provisions  the  following: 

"Fourth.  I  desire  to  be  burled  beside  my 
husband  in  the  cemetery-  of  San  Loraizo; 
and  I  give,  devise  and  bequeath  to  my  ex- 
ecutors hereinafter  named  the  sum  of  two 
thousand  dollars.  In  trust,  however,  that  th^ 
shall  Invest  the  same  in  such  way  as  flielr 
good  judgment  shall  dlctete  so  as  to  produce 
an  annual  income,  which  Income  shall  be 
applied  perpetually  to  keep  In  r^ulr,  em- 
bellish and  make  attractive  our  burial  lot  In 
said  cemetery." 

"Tenth.  All  the  remainder  of  my  estate 
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I  give  and  bequeath  to  my  sister  tbe  said 
Catherine  Smith." 

Itie  testatrix  died  December  26,  1891,  and 
on  January  11.  1882,  her  will  was  admitted  to 
probate  by  tbe  superior  conrt  of  Alameda 
county,  and  on  tbe  same  day  letters  testa- 
mentary thereon  were  Issued  to  tbe  defend- 
ants. Thereafter  such  proceedings  were-  tiad 
that  on  January  16,  1893,  tbe  superior  court 
settled  tbe  final  account  of  tbe  executors,  and 
made  its  decree  of  distribution  of  said  estate, 
In  and  by  which  it  distributed  to  tbe  defend- 
ants berein  tbe  sum  of  $2,000  In  trust  (set- 
ting forth  the  proTislons  of  tbe  trust  as 
stated  in  tbe  will),  and  distributed  to  tbe 
plaintiff  herein  all  tbe  remainder  of  tbe 
estate  of  said  decedeut,  which  was  d^cribed 
Id  said  decree  as  "and  all  the  rest  of  said 
estate,  whether  berein  described  or  not."  The 
$2,000  thus  distributed  to  tbe  defendants 
was  received  by  them  February  20,  1893, 
and,  with  the  exception  of  so  much  thereof 
as  has  been  expended  In  the  care  of  said 
burial  plot,  they  still  have  the  same  in  their 
possession,  together  with  its  accumulations. 
March  2,  1904,  the  plalntlfC  brought  the 
present  action  against  the  defendants,  alleg- 
ing that  under  the  Constitution  of  the  state 
no  perpetuity  is  allowed  except  for  eleemosy- 
nary purposes,  and  that  by  the  above  clause 
In  her  will  tbe  testatrix  attempted  to  creatp 
a  perpetuity  which  is  not  for  eleemosynary 
purposes,  that  the  judgment  of  the  court  dis- 
tributing the  legacy  to  be  held  by  the  defend- 
ants for  the  purposes  of  said  trust  is  void, 
and  that  as  the  residuary  legatee  of  the 
decedent  she  is  entitled  to  the  same,  together 
with  Its  accumulations,  and  praying  that  the 
defendants  be  declared  to  hold  the  same  for 
her  benefit,  and  that  they  render  an  account 
thereof,  and  be  directed  to  pay  the  same  to 
her.  A  demurrer  to  this  complaint  on  the 
part  of  the  defendants  was  sustained,  and 
from  the  judgment  entered  thereon  the  plain- 
tiff has  appealed. 

In  the  cases  of  William  HlII  Co.  v.  Lawler, 
110  Cal.  359,  48  Pae.  323,  Crew  v.  Pratt.  119 
Cal.  139,  51  Pac.  44,  Goldtree  v.  Allison,  119 
Cal.  344,  51  Pac.  561,  Goad  v.  Montgomery, 
119  Cal.  552,  51  Pac.  681,  63  Am.  St.  Rep.  145, 
Trust  of  Trescony,  119  Cal.  568,  51  Pac.  951, 
Jewell  V.  Pierce,  120  Cal.  79.  52  Pac.  132.  and 
Toland  v.  Earl,  129  Cal.  148,  61  Pac.  914,  79 
Am.  St.  Rep.  100.  the  nature  and  effect  of 
a  decree  of  distribution  of  the  estate  of  a 
decedent,  and  Its  conclusiveness  upon  tbe 
rights  of  heirs,  l^ateea,  and  devisees,  have 
been  so  fully  discussed  and  distinctly  stated 
that  a  mere  reference  to  those  cases  Is  suf- 
ficient to  show  that  the  demurrer  to  the  com- 
plaint was  properly  sustained. 

The  plaintiff  seeks  herein,  by  a  suit  In 
equity,  to  make  a  collateral  attack  upon  the 
validity  of  a  judgment  of  a  court  that  bad 
jurisdiction  of  the  subject-matter,  and  of  all 
tlie  parties  interested  therein  and  which,  by 
reason  of  lapse  of  time  since  Its  rendition 
and   entry,   has  become  final.   The  same 


principles  attach  to  a  judgment  of  a  superior 
court  In  a  matter  of  probate,  as  to  Its  judg- 
ment In  actions  at  law  or  suits  in  equity 
(Burris  r.  Kennedy,  108  Cal.  331,  41  Pae. 
^K8),  and  for  any  error  committed  by  the 
court  In  Its  decree  of  distribution,  whether 
In  matter  of  fact  or  In  the  application  of 
tbe  law  to  the  facts  before  It,  the  party 
aggrieved  must  seek  bis  remedy  by  appeal. 
Mere  error  Is  not  a  ground  for  relief  in 
equHy.  Daley  v.  Pennie,  86  Cal.  552,  25  Pac. 
67,  21  Am.  St.  Rep.  61 ;  Lynch  v.  Rooney,  112 
Cal.  279,  44  Pac.  665. 

Tbe  plaintiff  berein  was  a  party  interested 
in  the  distribution  of  the  estate  of  the  dece- 
dent, and  was  properly  brought  before  the 
court  at  the  hearing  upon  the  :*ppllcation 
therefor.  Whether  she  then  made  the  objec- 
tion to  the  validity  of  the  provision  in  the 
will  which  she  now  makes  does  not  appear; 
but,  whether  she  made  it  or  not,  she  bad  the 
opportunity  to  do  so,  and,  whether  she  did 
or  neglected  to  do  so,  she  Is  equally  bound  by 
the  decree.  William  Hill  Co.  v.  Lawler, 
supra.  Nor  does  it  appear  from  the  record 
whether  this  objection  was  considered  by  tbe 
court;  but  tbe  omission  of  the  court  to  place 
upon  the  record  Its  rullug  uiwn  the  objection 
cannot  impair  tbe  effect  of  the  Judgmegt  which 
It  rendered.  It  was  its  duty  to  consider  all 
of  the  provisions  of  the  will,  and  to  determine 
tbe  validity  of  the  above  provision  before 
making  the  decree  of  distribution  (Goldtree 
V.  Allison,  supra) ;  and,  as  It  distributed  tbe 
legacy  to  tbe  defendants,  It  must  be  assumed 
that  It  determined  that  the  provision  was 
valid  and  created  a  valid  trust.  Its  action  In 
this  respect  must  receive  the  same  consider- 
ation as  if,  upon  an  objection  made  by  the 
plaintiff  at  the  hearing,  the  court  had  over- 
ruled tbe  same,  and  incorporated  into  Its 
decree  a  specific  finding  that  tbe  trust  was 
not  created  for  eleemosynary  purposes  and 
did  not  purport  to  create  a  perpetuity.  If 
It  should  be  conceded  tliat  the  court  erred  In 
making  such  finding,  It  was  competent  for 
the  plaintiff  to  waive  the  error  so  far  as  It 
affected  her  rights,  and  by  failing  to  appeal 
therefrom,  she  has  waived  it. 

Tbe  conclusiveness  of  the  judgment  Is  not 
affected  by  the  fact  that  it  Involved  the  con- 
struction of  a  provision  of  the  Constitution 
instead  of  a  statute.  A  statute  passed  by 
tbe  Legislature  within  Its  constitutional 
power  Is  as  authoritative  and  of  as  high  a 
sanction  as  Is  a  provision  of  the  Constitution. 
Each  Is  an  expression  of  the  sovereign  will 
of  tbe  people — the  one  by  Its  direct  vote; 
the  other  by  Its  duly  constituted  representa- 
tives— and  the  failure  of  a  court  to  glre  a 
proper  construction  to  either  Is  but  an  error 
of  law.  Neither  Is  the  concluslTeness  of  tbe 
judgment  Impaired  by  tbe  fact  that  tbe  de- 
fendants bold  tbe  legacy  distributed  to  them 
merely  in  trust,  and  bare  no  personal  Interest 
therein.  Tbe  exigencies  of  this  appeal  do 
not  require  us  to  determine  whether  this 
trust  Is  valid  or  not ;  but,  concedlng^tbe  claim 
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of  the  plaintiff  to  be  correct,  the  jurisdiction 
of  the  court  to  determine  tbat  questton  was 
not  affected  tbereby,  and  not  having  been 
reversed  remains  binding  upon  all  parties 
to  the  proceeding.  An  erroneous  Judgment 
that  Is  unreversed  Is  binding  upon  the  parties 
thereto  as  an  adjudication  of  their  rights, 
and,  when  invoked  before  any  other  tribunal, 
is  conclusive  thereof.  Thompson  v.  McKay, 
41  Cal.  221 ;  People  v.  Holladay,  93  CaL  241, 
29  Pac.  54.  27  Am.  St  Rep.  186;  Lamb  v. 
Wahlenmaier,  144  Cal.  91,  77  Paa  705,  103 
Am.  St  Rep.  GH. 
The  Judgment  Is  affirmed. 

We  concur:  COOPER,  J.;  HALL,  J. 


(78  Kan.  271) 

WEST  et  al.  t.  COMBAUX. 

(Supreme  Court  of  Kansas.  March  10,  1000.) 

Forcible  Entbt  and  Detainer — Evidence. 

In  an  actiou  of  forcible  eutry  and  detainer, 
whpre  defendant  clnims  to  have  entered  peace- 
ably under  a  bond  for  a  deed  executed  by  plain- 
tJIfs,  who  were  the  owners  of  the  premises, 
and  thnt  at  the  time  the  bond  was  executed 
plaintiffs  gave  him  verbal  permission  to  take 
possession,  it  was  proper  to  admit  in  evidence 
the  bond  for  a  deed  for  the  purpose  of  showing 
the  character  of  defendant's  entry  and  posses- 
sion. 

[Ed.  NotP. — For  capes  in  point,  see  vol.  23. 
Gent.  Dig.  Forcible  Entry  and  Detainer,  {  136.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Brown  Coimty; 
Wra.  I.  Stuart,  Judge. 

Action  by  John  H,  West  and  others 
against  R.  L.  Comeaux.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

R.  F.  Buckles,  F.  M.  Pearl,  and  D.  E. 
]Eleber,  for  plaintiff  in  error.  James  Fal- 
loon  and  J.  F.  Kerrigan,  for  defendant  In 
error. 

PORTER,  J.  This  was  an  action  of 
forcible  entry  and  detainer.  John  H.  West 
and  D.  C.  Barnes  were  the  owners  of  a 
hotel  at  Morrill,  in  Brown  county.  On 
March  20,  1903,  they  executed  a  bond  for 
a  deed  to  defendant,  by  which  they  agreed 
to  convey  the  property  to  him  for  $1,600. 
payable  In  monthly  payments.  The  bond 
was  dra^'n  at  the  request  of  both  parties 
by  a  notary  who  took  the  acknowledgment 
of  the  grantors.  It  was  left  In  their  pos- 
session to  be  held  for  some  purpose;  plain- 
tiffs claiming  there  was  no  delivery,  defend- 
ant that  It  was  delivered  to  him,  and  he 
consented  that  they  should  retalu  It  in  their 
possession.  At  the  time  It  was  executed  the 
evidence  of  defendant  shows  that  plaintiffs 
told  him  he  could  take  possession  of  the 
hotel  at  any  time,  the  sooner  the  better. 
Defendant  took  possession  between  3  and  o 
o'clock  on  the  morning  of  April  6th.  Plain- 
tiffs claimed  that  they  had  reconsidered 
the  matter  after  signing  the  bond,  and  had 
notified  him  that  he  could  not  have  the 


place.  Upon  his  refusal  to  vacate,  upon  3 
days'  statutory  notice,  this  action  was 
brought  The  Jury  returned  a  verdict  for 
defendant,  and  answered  several  special 
questions.  Plaintiffs'  motion  for  Judgment 
on  these  findings  was  denied,  a  new  trial 
refused,  and  plalntlffB  bring  tbe  case  here 
for  ■  review. 

The  main  contention  of  plaintiffs  was  that 
the  bond  for  a  deed  bad  never  t>een  de- 
livered, and  that  before  defendant  made  the 
entry  he  was  notified  the  trade  would  not 
be  carried  out  and  that  he  could  not  have 
possession. 

The  general  verdict  was  against  plaintiffs, 
and  there  was  abundant  e\'ldence  to  support 
the  verdict  They  insist  that  they  were  en- 
titled to  a  Judgment  on  the  special  findings. 
This  claim  is  based  upon  the  findings  of  the 
Jury,  In  substance,  that  on  March  2Cth  the 
former  tenaut  surrendered  possession  of  the 
hotel  to  plaintiffs,  and  that  plaintiffs  gave 
the  statutory  three  days'  notice  before  bring- 
ing the  action.  Counsel  then  say  In  their 
brief;  "It  stands  out  bold  and  clear  all 
through,  the  findings  of  the  jury  and  the 
evidence  as  quoted  herein  that  the  defend- 
ant knew  and  was  informed  by  plalutllTs 
that  they  did  not  Intend  to  place  him  in 
possession  of  the  premises,  and  that  they  did 
not  intend  to  abide  by  or  fulfill  the  alleged 
contract  for  a  deed,  and  notwithstanding 
this  defendant  entereu  the  property  In  ques- 
tion In  the  absence  of  the  plaintiffs  and  be- 
tween 3  and  5  o'clock  in  the  morning  of 
Monday,  April  G,  1803.  And  that  he  refus- 
ed to  surrender  possession  on  demand,  and 
that  he  was  still  In  possession  at  the  time 
of  the  trial  of  this  action." 

The  seventh  question  was  asked  and  an- 
swered as  follows:  "Did  not  D.  C.  Barnes, 
one  of  the  plaintiffs  herein,  tell  the  defend- 
ant, Comeaux,  that  they  were  not  going 
to  let  him  have  the  property  before  he  en- 
tered and  took  possession?  A  Xo."  This 
is  the  only  finding  in  reference  to  this  mat- 
ter, and  with  the  weight  of  the  evidence  we 
have  nothing  to  do  In  considering  a  motion 
for  Judgment  on  the  findings.  The  claim 
that  upon  these  findings  the  court  should 
have  rendered  Judgment  in  favor  of  plain- 
tiffs has  no  merit. 

It  is  urged  that  the  court  committed  error 
in  admitting  the  bond  for  a  deed,  as  the 
title  was  not  involved.  This  was  an  action 
of  forcible  entry  and  detainer,  and  defend- 
ant claimed  to  have  entered  lawfully  and 
peaceably  by  the  verba]  permission  of  the 
owners  who  certainly  had  the  right  to  au- 
thorize him  to  enter.  In  connection  with 
the  alleged  verbal  permission  to  enter.  It 
was  competent  to  offer  in  evidence  the  bond 
for  a  deed  as  explaining  the  verbal  permis- 
sion. It  was  proper  for  the  purpose  of  show- 
ing the  character  of  defendant's  entry  as 
well  as  the  character  of  his  detention. 
Coimwny  v.  Gore  27  Knn.  122,  126,  127;  13 
A  &  E.  Enc  of  Law,  754.  7&&  ■ 
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We  bare  exembiea  tbe  Inatrncttons  anA 
find  no  error  In  them.  Tbef  correctly  atate 
tbe  law  of  forcible  entry  and  detainer  as 
aniUed  to  tbe  facta  In  erid^ce. 

Tbe  Judgment  will  be  afflnuad.  All  tbe 
Jwtioes  cdncnrring. 

CIS  Ku.  2S1) 

DEMINO  INV.  CO.  v.  WALLACE  et  al. 
(Supreme  Court  of  Kansas.  March  10,  1906.) 

1.  EmtKittx  —  Pabol  Etidencx  —  Fuud  in 
PaocuBZira  Note. 

Parol  testimony  Is  competoit  for  the  pur- 
pose of  proving  fraud  and  misrepreBentation  in 
procuring  the  execution  of  a  promissory  note 
where  fraud  is  pleaded  as  a  defense. 

[Eid^  Note. — For  cases  In  point,  see  Tol.  20, 
Gent.  Dig.  Evidence.  SS  200&-20a0.] 

2.  Bahb — 'Bnxs  AND  NoTEB — GbirsniEBAnoif. 

Between  tba  original  partiee  to  a  bUl  or 
note  the  consideratioa  may  always  be  biQuired 
Into. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20. 
Cent.  Dig.  Evidence,  8  1025.1 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Jewell  County; 
B.  M.  Plclcler.  Judge. 

Action  by  tbe  Demfng  Investment  Company 
against  B.  F.  Wallace  and  otbers.  Judgment 
(or  defendants,  and  plaintiff  brings  error. 
Affirmed. 

B.  P.  Hotchkiss  for  plaintiff  In  error.  D. 
L.  Palmer,  J.  C.  Postletbwaite,  and  B.  C.  Pos- 
tletbwalte,  for  defendants  In  error. 

POBTER,  J.  Plaintiff  In  em»r  brought 
tbls  action  to  foreclose  a  mortgage  upon  two 
noteo.  each  for  $50a  D^endanta  claimed 
tbat  tbe  Indebtedness  amounted  to  only  $500 
and  tbat  the  second  note  was  without  con- 
sideration. Tbe  case  was  tried  by  tbe  court 
witbont  a  Jury,  and,  from  a  judgment  in 
farw  of  defendants  as  to  tbe  second  note, 
plaintiff  In  error  appeals. 

Plaintiff  nes»)tiated  a  loan  of  f 10,000  for 
Ave  years  on  defendants*  farm  and  claimed 
tbat  tbese  notes  were  given  as  a  oonmiission 
of  1  per  Cent  agreed  vjioa.  Defendants 
cilalmed  that  the  commlralon  agreed  upon  was 
one-balf  of  1  per  cent,  or  fSOO.  and  that  tbey 
were  Induced  to  dgn  the  two  notes  by  false 
and  fraudulent  representations  of  pialntUTa 
agentSL  It  appeara  from  the  evidence  tbat 
ttree  sets  of  papers  were  made  out  and 
executed;  tbe  first  and  second  being  destn^ 
ed  cm  account  of  errors.  B.  F.  Wallace  tratt- 
ffed  tbat  tbe  agents  of  plaintiff  came  to  his 
Arm  during  harvest,  wben  he  was  busily 
engaged  witb  a  ntunber  of  men  in  hts  field, 
and  Informed  htm  that  It  was  necessary  to 
execute  new  papers  which  they  had  prepared; 
that  tbe  notary  tbey  bad  brought  witb  than 
was  sick  at  defendants*  house,  and  urged 
him  to  attend  to  the  matter  at  once;  that  he 
quit  work  and  went  to  the  house  where  he 
and  his  wife  signed  the  papers  Including 
tbese  commission  notes,  witbont  examination. 


relying  u|Hm  tbe  representBtlons  of  tbe  agents 
tbat  the  papers  were  all  exactly  the  same 
as  the  ones  previously  executed,  and  believing 
tbat  these  notes  were  eadi  for  $250  which  be 
dalma  was  the  amount  <tf  tiie  former  com- 
ndaalon  notes.  It  Is  stated  In  the  answer 
tbat  d^endants  signed  the  notes  upon  tbe 
representations  of  the  agents  of  plaintiff  tbat 
'tbe  notes  woe  exactly  alike  In  amounts  of 
tbe  former  notes;  that  tbese  rq^resentatlona 
were  false  and  finradnlent;  and  made  for  the 
purpose  of  Indodnf  defrndants  to  sign  them; 
and  tbat  fhe  rcijiresentatlons  were  relied  upon 
by  defendants  as  true. 

Tbe  first  complaint  la  tiiat  tbere  was  error 
In  tbe  admIs8l<Hi  of  parol  testimony  to  ccm- 
tradlct  the  terms  of  a  written  contract  In 
the  cases  cited  by  plaintiff  in  error  from  this 
eonrt  It  Is  expressly  stated  tbat  no  fraud 
or  misrepresentation  was  relied  upon.  It  is 
always  competent  to  show  by  parol  evidence 
that  a  contract  was  obtained  by  fraud  where 
fraud  or  misrepresentation  is  pleaded  as  a  de* 
fense.  The  rule.thatoralrepresentations  and 
inducements  preceding  or  contemc>oraneon8 
with  tbe  agreement  are  merged  in  the  verit- 
ing  is  subject  to  the  exception  tbat  If  the 
representations  amount  to  fraud  which  avoids 
the  written  contract  they  are  not  merged 
therein  and  parol  evidence  Is  admissible  to 
show  tbe  fraud.  Brook  v.  Teagne,  62  Kan. 
119,  123,  34  Pac  347;  McKinney  v.  Herrick, 
66  Iowa,  414,  23  N.  W.  767;  Greenleaf  on  Evi- 
dence, S  234;  Browne  on  Parol  Evidence,  i  70. 
In  Brook  v.  Teague,  supra.  It  la  said:  "Parol 
evidence  Is  admissible  as  between  the  orig- 
inal parties  to  a  negotiable  note  to  show 
fraud,  and  so  as  to  third  parties  with  notice 
or  without  having  paid  value."  Between  the 
original  parties  to  a  note  or  bill  the  considera- 
tion may  always  be  inquired  Into.  Blood  r. 
Northrup  &  Chick,  1  Kan.  28;  Mliier  v.  Brum- 
baugh, 7  Kan.  343;  Dodge  v.  Oatis,  27  Kan. 
762;  4  A.  &  E.  Enc.  of  Law^lQ6.  Tbere  was 
no  error,  therefore,  in  admitting  parol  testi- 
mony  to  show  the  actual  consideration,  and 
for  the  puriwse  of  proving  the  alleged  mis- 
representation and  fraud.  It  is  argued  that 
as  defendants  were  able  to  read  It  was 
negligence  for  th^  to  sign  a  note  without 
knowli^  Its  contents,  and  tbat  by  tbelr 
negligence  they  are  estopped.  Bnrrouglis  v. 
Pacific  Guano  Co..  81  Ala.  255^  1  South.  212. 
Is  In  point  Tbe  court  tbere  say:  "Where 
a  person  signs  an  Instmment  without 
rrading  It  or,  if  he  cannot  read,  wltbout  ask- 
ing to  have  It  read  to  him,  tbe  legal  effect  of 
tbe  signature  cannot  be  avoided  hy  slM>wln9 
bis  Ignorance  of  Its  contoits.  In  the  absence 
of  some  fraud,  dectit  or  miarquresentatlon 
having  been  practiced  upon  bim.  But  tbe 
rule  Is  otherwise,  and  the  instrument  will  be 
held  void,  where  Its  execution  is  obtained  by  a 
misrepresentation  of  Its  contents;  the  party 
signing  a  paper  which  he  did  not  know  be 
was  signing,  and  did  not  really  Intend  to 
sign.  It  is  immaterial,  in  the  totter  aspect 
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of  tbe  case,  that  the  party  signing  had  an 
opportunity  to  read  the  paper;  for  he  may 
hare  been  prevented  from  doing  so  by  the 
very  fact  that  he  trusted  to  the  trath  of  the 
representation  made  by  the  otiier  party  with 
whom  he  was  dealing."  See,  also,  Buchanan 
T.  Glbbs,  26  Kan.  277. 

The  only  other  errors  complained  of  relate 
to  the  admission  of  certain  testimony  which 
It  1b  claimed  was  not  relevant  A  wider 
range  with  reference  to  testimony  Is  permis- 
sible where  a  case  Is  tried  by  the  court,  and 
the  testimony  with  reference  to  the  custom- 
ary rate  of  Interest  at  the  time  of  the  trans- 
acticm  could  not  have  prejudiced  plaintiff. 
While  there  was  a  sharp  conflict  In  the  testi- 
mony as  to  the  facts  upon  which  the  fraud 
and  misr^resentatlonB  were  predicated, 
there  was  suffldent  evld^ce  to  sustain  the 
finding  of  the  court  tibat  the  second  note  was 
without  consideration.  The  court  baviug 
heard  and  seen  the  witnesses  was  better  able 
than  we  are  to  determine  tilie  question  of 
fraud,  and,  having  upon  sufficient  evidence 
decided  that  question.  It  Is  not  before  us. 

The  judgment  will  be  affirmed.  All  the 
Justices  concurring. 


(73  Kan.  m) 

WILKINS  T.  LEE  et  al. 
(Supreme  Court  of  Kansas.  March  10,  1906.) 
Justice  car  the  Pdace — Jubisdiotion — Tkes- 

FASS, 

The  bill  of  particulars  involved  io  this 
controversy  examined,  and  held  not  to  state  a 
cause  of  action  for  trespass  on  roal  estate  with- 
in the  meaning  of  section  6  of  the  Code  of 
Civil  Procedure  before  Justices  (Oen.  St.  1001, 

5  5233). 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Atchison  Coun- 
ty; B.  F.  Hudson,  Judge. 

Action  by  Barney  Lee,  Jr.,  and  J.  A. 
Smith  against  Sgrah  E.  Wilklns.  Judgment 
for  plaintiffs  before  a  Justice  was  affirmed 
on  appeal,  and  defendant  brings  error. 
Affirmed. 

J.  M.  Chains,  for  plaintiff  In  error.  Adams 

6  Conlon,  for  defendants  In  error. 

BURCH,  J.  The  question  for  declslou 
In  this  case  is  if  a  bill  of  particulars  filed 
before  a  justice  of  the  peace  states  a  cause 
of  action  for  trespass  on  real  estate.  If  it 
does,  the  matter  was  beyond  his  Jurisdiction; 
the  damages  claimed  exceeding  $100.  Sec- 
tion 6,  Code  Civ.  Proc.  before  Justices  (Gen. 
St.  1901,  §  5233).  The  Justice  rendered  Judg- 
ment for  the  plaintiff.  The  defendant  ap- 
pealed to  the  district  court,  and  the  plaintiff 
was  again  successful.  The  question  of 
Jurisdiction  was  first  raised  by  a  motion  fil- 
ed after  the  trial  in  tlie  district  court.  The 
motion  was  overruled.  The  defendant  then 
commenced  a  separate  action  to  enjoin  the 
enforcement  of  the  Judgment  of  the  district 
court  on  the  ground  that  it  1b  utterly  void. 


Having  been  denied  that  relief,  he  prosecutes 
this  proceeding  In  error. 

The  bill  of  particulars  reads  as  follows: 
"Plaintiff  for  cause  of  action  ail^s:  That 
he  Is  the  owner  by  lease  of  certain  crops,  to 
wit,  corn,  hay,  and  grass,  on  what  Is  known 
as  the  'Cavanaugh  Farm/  in  Mt  Pleasant 
township,  Atchison  county,  Kan.,  and  at  all 
times  hereinafter  mentioned  was  such  owner 
of  said  crops  growing  on  said  premises.  That 
the  defendant  Is  the  owner  of  certain  cattle, 
which  were  kept  on  adjoining  land  part  of 
the  time,  and  permitted  them  to  trespass  up- 
on the  land  of  this  plaintiff,  and  permitted 
the  division  fence  between  the  land  of  this 
plaintiff  and  the  laud  on  wbidi  she  permitted 
said  cattle  to  run  to  become  down,  so  that 
the  same  was  not  a  legal  fence  or  sufficient 
to  prevent  the  said  cattle  from  trespassing 
upon  the  land  of  this  plaintiff,  and  said  cat- 
tle did  trespass  upon  the  lands  of  this  plain- 
tiff, and  did  enter  thereon  through  the  said 
insufficient  fence  of  the  defendant,  and  did 
tramp  down  and  eat  and  destroy  all  the  com 
on  14  acres  thereof,  and  did  damage  and 
destroy  a  part  of  a  20-acre  field,  and  did 
tramp,  eat,  and  destroy  several  acres  of  grass 
and  meadow  of  the  plaintiff,  in  all  to  his 
damage  In  the  sum  of  $200.  Whereof  plain- 
tiff asks  Judgment  against  the  said  defendant 
for  the  sum  of  $200  and  the  costs  of  this 
action."  It  has  been  decided  by  this  court 
that  the  action  referred  to  In  section  6  of  the 
Justice's  Code  le  the  equivalent  of  the  com- 
mon-law action  of  trespass  quare  clausum 
fregit  Kaub  v.  Mitchell,  12  Kan.  57,  60;  St.. 
U  &  S.  F.  Ry.  Co.  V.  Sharp.  27  Kan.  134. 
It  has  also  been  decided  by  this  court  that 
trespass  quare  clausum  fregit  Is  a  possessory 
action,  brought  because  of  a  disturbance  or 
the  peaceable  possession  of  plaintiff.  Hefley 
V.  Baker,  19  Kan.  9.  The  gist  of  the  action 
is  the  wrongful  entry,  the  breaking  in  upon 
and  the  interruption  of  the  quietude  of  the 
plaintiff *B  possession;  and  whatever  follows 
in  the  nature  of  damages  to  buildings,  fences, 
crops,  or  other  pr<^rty  1b  mere  aggravation. 
To  maintain  the  action,  possession  of  the 
premises  upon  which  the  property  destroyed 
Is  situated,  by  the  plaintiff,  personally  or  by 
his  tenant,  is  indispensable.  Loring  v.  Rock- 
wood,  13  Kan.  178,  181;  Fitzpatrick  v.  Geb- 
hait,  7  Kan.  35,  42.  The  decisions  of  other 
states  to  this  effect  are  collated  In  4G  Cent. 
Dig.  col.  295.  Without  something  to  indicate 
that  the  pleader  Intended  to  allege  and  rely 
upon  possession  as  an  element  of  his  cause 
of  action,  no  Issue  could  be  framed  upon  that 
subject,  no  proof  could  be  offered  concerning 
it,  and  no  Judgment  could  be  rendered  pre- 
supposing possession  in  the  plaintiff. 

The  bill  of  particulars  contains  no  allega- 
tion relating  to  possession.  Much  stress  is 
laid  upon  the  fact  that  It  makes  several  refer- 
ences to  "land  of  the  plaintiff."  The  first 
paragraph,  however,  limits  the  meaning  of 
all  such  expressions  to  the  Cavanaugh  farm 
In  Mt  Pleasant  township,  which,  so  far  oa 
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the  pleading  shows,  may  bare  been  In  the 
poBflesston  of  Cavanangh,  or  any  one  else 
other  than  the  plaintiff,  with  no  right  In  tbt 
plaintiff,  under  his  lease,  except  to  enter  ant 
gather  his  com  and  cut  his  meadow.  Iht 
all^^tlons  relating  to  the  negligence  of  the 
defendant  in  permitting  the  division  fence 
between  the  lands  of  the  respective  partlea 
to  become  defective,  so  that  It  no  longer 
constitnted  a  legal  fence,  are  qnite  foreign 
to  an  action  of  trespass  qua  re  dausum  fregit. 
They  are,  however,  characteristic  of  an  ac- 
tion on  the  case  for  damages  occasioned  br 
cattle  negligmtly  allowed  to  escape,  and 
clearly  Indicate  the  theory  npon  which  the 
bill  of  particulars  was  drawn.  It  is  Ini- 
material  that  the  allegations  may  not  be 
entirely  anflSdent  to  make  a  case  under  the 
fence  law.  That  fact  does  not  destroy  in- 
rlsdlctlon,  and  the  pleader  certainly  did  not 
intend  to  state  a  case  which  the  court  could 
not  try  at  all.  It  Is  immaterial  that  growing 
crt^s  and  hay  are  regarded,  for  almost  all 
purposes,  as  forming  a  part  of  the  real 
estate.  Trespass  on  the  case  was  a  common 
form  of  action  for  the  recovery  of  damages 
for  injuries  to  such  property,  and  that  It  may 
be  employed  under  drcomstances  similar  to 
those  under  consideration  Is  shown  by  the 
decision  In  8t.  L.  &  S.  F.  Ry.  Co.  v.  Sharp, 
2T  Kan.  134.  If  the  character  of  the  action 
were  more  doubtful  than  It  appears  to  be, 
the  bill  of  particulars  should  be  given  a 
liberal  Inteipretatlon  In  favor  of  Jurisdiction. 
The  plaintiff  in  error  submitted  to  the  author- 
ity of  both  courts  until  each  one  had  decid- 
ed against  him,  and  now  ought  not  to  be 
permitted  to  defeat  the  jurisdiction  he  so 
long  acknowledged  upon  any  but  the  most 
meritorious  ground. 

The  judgment  of  the  district  court  is 
affirmed.  All  the  Justices  concurring. 

(73  Kan.  210) 

MISSOURI,  K.  &  T.  RT.  CO.  v.  PRATT. 
(Supreme  Court  of  Kansas.   March  10,  1906.) 

Estoppel— Action  os  Wabbanty. 

Id  en  action  for  damages  for  tlie  breach  of 
8  covenant  of  warranty  in  a  conveyance  of  real 
<«tate.  it  appeared  that  at  the  time  of  the  de- 
livery of  the  deed,  and  the  payment  of  the  con- 
sideration by  the  grantee,  a  third  person  was 
in  actual  possession  of  the  real  estate,  claiming 
to  hold  under  a  title  paramount  to  that  of  the 
KntDtor  in  such  dc^.  Such  occupancy  and 
claim  was  well  known  to  the  parties  to  such 
conveyance,  and  th^  knew  that  the  occupant  in- 
tended to  hold  possession  until  ousted  by  ju- 
dicial process. 

Litigation  was  then  pending  and  suits  were 
«>ntemplnted  hy  the  grantor,  which  would  final- 
ly determine  the  ownership  of  such  real  estate. 
Id  tbe  litigation  which  ensued  the  occupant  was 
successful  in  the  lower  courts,  but  the  grantor 
carried  the  cause  to  the  Supreme  and  federal 
courts. 

Tbegranteeconcluding  that  the  grantorwould 
eventually  lose  insisted  upon  repayment  of  his 
money.  "ITie  grantor,  however,  by  assurance 
that  his  title  would  ultimately  be  established, 
and  if  not,  that  the  money  would  be  refunded, 
requested  and  induced  the  grantee  to  watt  until 


the  end  of  the  litigation,  which  he  did,  relying 
upon  such  representations  of  the  grantor.  The 
matter  was  not  fully  ended  until  long  after  the 
statute  of  limitations  had  expired,  within  which 
a  suit  upon  the  covenant  of  warranty  might 
have  been  brought.  The  grantee,  soon  after  the 
final  determination  of  the  litigation,  which  was 
adverse  to  the  grantor,  brought  suit  upon  the 
covenant  of  warranty  in  said  conveyance.  The 
grantor  pleaded  the  statutes  of  limitations. 

Held,  that  the  grantor  Is  estopped  from 
maintaining  such  defense. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Action  by  C.  H.  Pratt  against  the  MisBouri, 
Kansas  &  Texas  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

John  Madden  and  W.  W.  Brown,  for  plain- 
tiff In  error.  Gates  &  Oatei^  for  defendant 
In  error. 

GRAVES,  J.  The  only  question  involved 
in  thla  case  Is  the  statute  of  limitations  as 
applied  to  a  covenant  of  warrant  in  a  con- 
veyance of  real  estate.  The  facts  briefly 
stated  are  these: 

In  June,  ISSO,  the  plaintiff  In  error  con- 
veyed tbe  land  In  controversy,  to  the  defend- 
ant In  error,  by  an  ordinary  deed  of  general 
warranty.  In  consideration  of  $954.20  cash 
paid  at  that  date.  At  the  time  of  such  con- 
veyance, tbe  grantor  held  a  patent  to  the 
land  from  tbe  United  States.  The  land  was 
occupied  by  one  N.  L.  Ard,  who  claimed  It 
as  a  settler  nnder  the  homestead  and  pre- 
emption laws  of  the  United  States.  He  set- 
tled thereon  In  1868,  long  before  tbe  plain- 
tiff in  error  received  Its  patent  thereto.  On 
July  26,  1866,  the  United  States  by  an  act 
tf  Congress,  granted  the  alternate  sections 
of  a  10-mlle  strip  of  land  to  the  plaintiff  In 
error,  then  known  as  tbe  Union  Pacific  Ball- 
way  Company,  Southern  Branch,  upon  condi- 
tions named  In  tbe  grant.  To  Indemnify 
said  company  from  loss  on  account  of  lands 
to  which  homestead  and  pre-emption  rights 
might  attach  before  said  conditions  were 
complied  with,  said  act  provided  that  the 
company  might  select  in  lieu  tbereof  an 
equal  amount  of  land  from  lands  adjacent 
to  said  10-mile  strip  belong1i%  to  the  United 
States.  There  was  a  large  number  of  set- 
tlers upon  these  lands  claiming  under  the 
homestead  and  pre-emption  laws,  and  a  sharp 
controversy  arose  between  them  and  the 
railroad  company  aa  to  their  respective  rights, 
thereto.  The  land  In  controversy  In  this  ault, 
was  outside  the  10-mlle  strip.  November  3, 
1878,  the  company  selected  it  as  an  Indemnity 
for  lands  lost,  as  before  stated.  The  contro- 
veesy  between  the  settlers  and  the  company, 
lnv<dved  many  homes  and  large  and  valua- 
ble tracts  of  land.  It  aroused  great  excite- 
ment, and  many  lawsuits  were  commenced 
relating  theret(^  both  In  the  federal  and  local 
courts.  The  claims  of  the  respective  parties 
were  subjects  of  public  discussltm,  and  were 
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a  matter  of  general  notoriety  and  of  common 
knowledge.  Thla  controTeray  contlnned  with- 
out totermptlon  from  the  date  said  land  was 
aelected  by  the  company  to  December  19, 
1900^  a  period  at  16  yean  prior  to  the  execu- 
tion of  tbe  coDveyance  to  the  defendant  In 
error.  To  settle  this  dispute  the  plalnticr  In 
error,  brought  an  action  of  ejectment  againat 
Ard  In  1880,  to  recover  the  land.  The  case 
was  carried  to  the  Supreme  Court  where 
It  was  decided  In  favor  of  Ard,  March  4, 
1886. 

Xn  1684,  Pratt,  the  defendant  In  error, 
commenced  suit  against  Ard  which  was  taken 
to  tbe  Supreme  Court  of  this  state  and  decid- 
ed against  Pratt,  June  8;  1801.  On  December 
18,  1900^  m  a  case  brought  bj  the  United 
States,  In  the  United  States  Circuit  Court 
of  Kansas,  against  all  parties  Interested  in 
said  10-mlle  strip,  and  Indemnity  lands,  the 
patent  to  the  plalatUf  In  error  for  the  lands 
involved  In  this  suit  and  the  conveyance  to 
the  defendant  in  error  thereto,  were  canceled 
and  soon  afterwards  the  land  was  patented 
to  Ard.  The  defendant  in  error  waa  never 
In  possession  of  this  land  and  never  recelv- 
ed  any  profits  therefrom  because  of  the 
adverse  possession  of  Ard.  During  the 
progress  of  said  litigation,  and  after  the  con- 
veyance to  the  defendant  in  error,  c<msld- 
erable  Mnrespondence  occurred  between  the 
attorneys  for  the  onnpany,  who  were  fully 
authorised  to  bind  the  company  thereby,  and 
Pratt  and  his  attorneys,  among  which  were 
tbe  following  letters: 

"Parsons,  Eans.,  Nor.  18,  1896.  I  have 
your  favor  of  the  16th  stating  that  tbe  case 
of  yourself  against  Ard,  for  possession  of  the 
Bast  halfoftheSoutheast  quarter  of  2^26-20, 
was  decided  against  yon  by  tbe  court  and  In 
favor  of  Ard,  and  I  note  what  you  say  aboni 
not  taking  the  case  further  unless  the  com- 
pany requires  It  You  will  readily  under- 
stand that  you  are  hardly  in  a  position  to 
compel  the  company  to  assume  all  responsibil- 
ity In  this  case  at  this  late  day.  This  suit 
has  been  pending  since  January  Sth,  1885, 
the  date  of  the  filing  of  your  petition;  and 
yel;  no  notice  whatever  was  given  the  com- 
pany of  the  pendency  thereof  until  the  last 
ten  days  and  then  we  were  right  In  tbe 
midst  of  a  half  a  dozen  courts  wh^  we  had 
more  business  than  we  could  attend  to.  Of 
course  If  you  had  given  us  notice  earlier  we 
could  have  assumed  the  responslblU^  which 
you  now  ask  us  to  assume,  but  It  was  utter^ 
impossible  for  me  to  be  present  at  the  trial 
of  this  case.  I  can  only  say  we  desire  the 
case  carried  clear  through  all  the  courts. 
From  your  statement  of  the  case  to  me  Mr. 
Ard  hns  not  a  ghost  of  a  show.  In  my  opinion. 
I  have  great  confidence  In  the  ability  and 
integrity  of  Mr.  Cates  and  Mr.  Foust  and 
have  no  doubt  they  made  the  best  case  possi- 
ble for  you  to  make.  I  hope  you  have 
taken  time  to  take  the  case  to  the  Supreme 
Court,  and  as  soon  as  I  can  get  time  I  will 
investigate  the  matter  and  if  you  do  not 


desire  to  carry  the  matter  further,  I  will  do 
It  mys^f  in  your  iMim&  Ton  qpoke  of  the 
other  cases.  Of  course  I  know  nothing  of  the 
(^er  cases  that  you  have  lost  exc^t  the 
other  piece  of  land  owned  by  Ur.  Ard.  II 
you  have  any  claim  against  the  company 
which  you  have  not  presented  and  whldi  you 
desire  to  make  yon  will  have  to  make  It  and 
present  it  in  due  form  so  that  It  can  be 
properly  investigated.  Please  write  me  how 
much  time  you  have  to  make  case  for  the 
Supreme  Court  tn  tbe  case  of  yourself  vs. 
Ard  and  whether  or  not  you  have  the  record 
In  sAiape  and  tried  it  with  a  view  to  going 
to  the  Supreme  Court  Of  course  we  do  not 
give  up  on  a  single  trial." 

"Parsons,  Kans.  *  *  *  I  have  b^ore 
me  your  favor  of  tiia  12th  instant  and  also 
yours  of  January  80tta  regarding  the  case 
of  yourself  vs.  N.  !>.  Ard,  and  which  yon 
designate  as  tbe  statute  of  llmltatlMU  case. 
This  case  was  taken  to  the  Court  of  Appeals 
at  Ft  Scott;  the  record  being  filed  then 
October  28th,  1896,  as  shown  by  the  cl^'a 
letter  to  me.  A  waiver  of  summons  was  filed 
in  tbe  case  on  November  10th,  1886^  Its 
number  on  the  eletk's  dodicet  Is  ^2.  With 
reference  to  your  claim  for  refund  of  numey; 
I  can  toll  you  nothing  more  than  what  I  have 
already  told  you.  At  Ur.  Roustfs  request  I 
sent  him  a  stotoment  of  such  lands  as  i 
supposed  we  would  eventually  he  called  upon 
to  refund  the  purchase  money,  and  yours 
was  included  In  the  Hst  Since  that  time 
patents  have  been  Issued  to  some  of  tbe  land, 
and  certain  decisions  have  been  rendered 
whidi  ImdES  as  thon^  our  title  to  all  this 
land  would  be  good.  I  apprehend  our  com- 
pany Is  waltliME  to  see  what  tbe  decision  of 
the  circuit  court  will  be  with  reference  to 
these  lands.  If  your  title  is  made  good, 
there  is  nothing  then  due  you  from  the  com- 
pany; if,  on  the  other  hand,  your  title  is  not 
made  good,  we  certainly  will  have  to  refund 
you  the  money,  I  suppose.  But  you  ought  to 
wait  patiently  as  the  others  are  doing,  until 
this  litigation  Is  determined.  I  know  how 
you  feel  about  It,  and  you  do  not  owe  me 
any  apology  for  anything  you  have  said." 

"Parsons,  Kan.,  March  2Sth,  1900.  I  have 
before  me  your  favor  of  the  27th,  and  I  note 
you  say  that  you  sent  me  a  copy  of  a  letter 
from  the  commissioner  to  the  register  of  the 
Topcka  land  office  sent  you  by  Mr.  Prat^  and 
asking  me  to  return  the  same.  Beg  to  advise 
that  the  papers  you  sent  were  sent  to  our  at- 
torneys Brltton  &  Gray,  and  were  returned 
to  you  with  the  answer  of  Brltton  A  Gray  on 
March  3d.  I  at  the  same  time  Inclosed  you 
a  copy  of  the  protest  whldi  tbe  railway  com- 
pany filed  in  the  local  land  office.  You  will 
find  these  papers  all  together.  With  refer- 
ence to  tbe  appeal  from  the  local  land  office: 
It  does  not  seem  to  me  that  It  is  necessary  to 
take  any  notice  whatever  of  the  decision  of 
the  local  land  office.  Tbe  patent  for  the  land 
has  abmidy  been  Issued,  and  the  local  office 
and  in  fact  the  entire  land  department  Is  al- 
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ready  witbont  Jnrtsdlctlon  and  cannot  obtnfn 
jurisdiction  of  thlfi  land  until  tbe  court,  by 
some  proceeding  Instituted  for  that  purpose 
Beta  aside  tbe  present  patent  If  I  obtain 
Jud^ent  against  Ard  In  tbe  case  of  D.  S.  v. 
M.  K.  &  I  will  bave  bim  ejected  from  tbe 
land.  On  tbe  otber  band,  tbe  only  way  that 
Ard  can  obtain  a  title  to  the  laud  Is  by  go- 
ing into  court  and  Instituting  a  proceeding  to 
set  aside  the  present  patent  and  If  be  Is  suc- 
cessful then  be  can  make  bis  proof  before  the 
local  land  office.  But  nothing  that  Is  done 
in  tbe  local  land  office  or  by  tbe  land  depart- 
ment would  have  any  effect  whatever  upon 
tbe  preseut  litigation  regarding  the  title  to 
this  land.  Therefore,  I  see  no  occasion  for 
worry,  trouble  or  expense  over  what  may  be 
taking  plnce  In  tbe  local  land  office." 

'Tarsons,  Kans.,  April  7.  1900.  I  bave  be- 
fore me  your  favor  of  the  6th  Instant  re- 
gardlnf*  tlie  contest  case  pending  in  tbe  local 
land  office  between  Ard  on  one  side  and  your- 
self and  tbe  company  on  tbe  other.  I  bave 
advised  tbnt  we  pay  no  attention  whatever 
to  tbis  case,  because  the  Supreme  Court  of 
the  United  States  has -decided  that  when  a 
patent  lias  once  Issued  to  a  piece  of  land  tbe 
Land  Department  of  the  United  States  has 
lost  Jurisdiction,  and  cannot  again  entertain 
an  application  to  enter  tbe  land,  and  any  pat- 
ent subsequently  Issued  is  absolutely  void. 
Judge  Stillwell  has  so  held  in  a'  case  In 
Woodson  county.  The  land  department 
seems  to  be  misled  entirely  by  the  decislqn 
of  tbe  case  of  yourself  v.  Ard  wherein  tlie 
Supreme  Court  held  that  Ard  should  bare 
been  permitted  to  enter  the  land,  but  In  that 
decision  tbe  court  did  not  set  aside  tbe  pat- 
rat  and  no  application  to  enter  the  same 
could  be  entertained  until  it  Is  set  aside." 

"Parsons,  Kans.,  June  28.  1901.  I  have 
before  me  your  favor  of  the  27th  Instant  ask- 
ing what  the  company  proposes  to  do  with 
reference  to  the  piece  of  land  In  Section  2  In- 
T<^vecl  In  the  late  case  of  Pratt  r.  Ard,  where- 
in tbe  court  decided  that  the  statute  of  lim- 
itations bad  run  In  favor  of  Ard,  and  also  the 
other  piece  In  Section  2,  wlierein  Judge 
Hook  set  tbe  patent  to  the  railway  company 
aside  and  adjudged  the  land  to  belong  to  Ard 
under  tbe  homestead  claim  thereto.  Beg  to 
advise  tbnt  neither  of  these  cases  are  yet 
Anally  determined.  Whenever  they  are,  then 
we  will  determine  what  course  we  will  pur- 
sue with  reference  to  your  claim  for  a  re- 
fund of  the  money.  In  the  meantime,  you 
might  send  me  a  statement  of  tbe  amount 
yoQ  claim  should  be  refunded  to  you,  so  tbat 
I  may  look  It  over  and  consider  the  matter." 

This  suit  was  commenced  some  time  in 
1002,  or  we  so  Infer,  as  the  amended  petition 
was  Sled  January  21,  1003.  Tbe  amended  pe- 
tition refers  to  the  deed  as  a  whole,  but  the 
particular  covenant  sued  on  readii:  "And  the 
said  MissonrI,  Kansas  &  Texas  Railway  com- 
pany hereby  covenants  with  the  Bald  party 
of  tbe  first  part  bis  heirs  and  assigns  tbat  it 
TlU,  and  Its  aucceflsors  aball  warrant  and  de- 


fend the  same  to  the  said  party  of  the  second 
part  bis  heirs  and  assigns,  against  the  law- 
ful claims  of  all  persons."  All  informality  In 
the  pleadings  is  waived  by  stipulation.  The 
suit  was  tried  In  the  district  court  of  Allen 
county,  and  the  defendant  In  error  recovered 
judgment  for  $1,700.30.  January  8.  1004,  The 
plaintiff  In  error  brings  the  case  here  com- 
plaining tbat  the  trial  court  erred  in  not  de- 
ciding that  the  plaintiff's  cause  of  action 
was  barred  by  the  statute  of  limitation,  and 
also  because  tbe  court  gave  Judgment  for  at- 
torney fees  and  taxes.  The  plaintiff  pleads 
waiver  and  estoppel  as  to  tbe  statute  of  limi- 
tations. 

It  Is  conceded  that  no  cause  of  action  aris- 
es upon  a  covenant  of  warranty  until  after 
eviction  eitlier  actual  or  constructive.  It  Is 
here  claimed  that  the  actual  possession  of 
Ard.  at  tJie  date  of  the  conveyance  to  Pratt 
under  a  claim  of  right  which  was  subsequent- 
ly decided  to  be  the  better  and  paramount 
title,  constituted  a  constructive  eviction,  ana 
a  canse  of  action  arose  at  once  which  would 
become  barred  In  Ave  years  in  this  .case,  or 
on  June  6,  180-1.  It  Is  sought  to  bring  tbis 
case  within  tbe  rule  stated  by  Justice  Allen 
in  tbe  case  of  Claflin  v.  Case,  53  Kan.  5G2, 
30  Pnc.  10G3,  which  reads;  "The  weight  or 
authority  seems  to  be  to  the  effect  that 
where  the  land  conveyed  is  actually  oc- 
cupied by  another,  under  an  adverse  and  bet- 
ter title,  tbeconvenant  is  broken  without  any 
other  act  by  either  party,  and  an  action  may 
he  at  once  maintained  uiion  It"  In  a  cer^ 
tain  sense  this  case  probably  falls  within 
tbe  ab9ve  rule,  but  under  the  facts  here 
shown,  we  do  not  think  tbe  plaintiff  In  er- 
ror oiiglit  to  be  permitted tomnkethlsdefense. 
To  do  so  Is  an  act  In  bad  faltb,  and  op- 
erates as  a  frand  upon  the  defendant  In  er- 
ror. When  tbe  conveyance  was  made  and  the 
company  received  tbe  money  of  Pratt  It  was 
known  by  both  parties  that  the  land  was  oc- 
cupied by  Ard.  who  would  maintain  posses- 
sion until  ousted  by  Judicial  process.  It  was 
thoroughly  understood  that  whether  Pratt 
would  receive  anything  by  his  deed  or  not 
could  only  be  known  at  the  end  of  litigation 
then  contemplated  or  already  In  progress. 
The  conveyance  to  hira  was  evidently  made 
with  the  Intention  on  the  part  of  both  parties 
to  watt  and  abide  tbe  Judicial  determination 
of  title  to  the  land.  It  would  be  trifling 
with  the  rights  of  these  parties  to  assume 
that  they  contemplated  an  Immediate  repay- 
ment of  tbe  money  paid  by  Pratt,  or  tbat  a 
suit  for  Its  recovery  could  or  would  be  com- 
menced at  once.  The  relation  of  tbe  par- 
ties to  tbe  land  remained  uncnanged  after  tbe 
delivery  of  the  deed  and  the  payment  of  the 
consideration  money  by  Pratt  until  tbe  de- 
cision of  the  United  States  Circuit  Court  on 
December  19,  lOOa  Up  to  that  time  Pratt 
waited  patiently,  at  tbe  request  of  tbe  plain- 
tiff in  error,  while  it  was  testing  Its  title  to 
said  land.  In  long  and  r^ieated  lawsuits.  He 
was  assured  from  time  to  time  that  bis  title 

Digitized  by  Google 


144 


85  PACIFIC  REPORTER. 


(Kan. 


would  be  ultimately  suBtalned,  tbat  "Ard  did 
Dot  have  a  ghost  of  a  show,"  and  was  re- 
quested to  "wait  patl^tly,  like  other  parties 
are  doing,  until  this  litigation  is  determined." 

The  plaintiff  In  error  assumed  control  of 
the  case  commenced  by  Pratt,  and  carried 
It  to  the  highest  court,  apparently  confident 
of  success.  Pratt  was  at  times  urgent  and 
Insistent,  but  was  pacified  by  the  assurance 
that  "our  company  is  waiting  for  the  deci- 
sion of  the  Circuit  Court  If  we  win,  we  owe 
you  nothing;  if  not,  you  will  get  your  money." 
It  is  not  suggested  that  Pratt  failed  in  anj 
respect  to  do  his  full  duty  in  the  premises. 
He  carried  out  the  original  understanding 
and  subsequent  requests  by  waiting  for  the 
company  to  establish  its  title  to  the  land. 
In  this  there  was  no  cessation  of  effort. 
The  company  was  diligent  and  persistent 
The  fact  it  was  originally  understood  by  each 
of  the  parties  that  the  whole  matter  as  to 
the  conveyance,  and  Pratt's  ultimate  righr 
to  the  land  should  be  held  in  abeyance  until 
the  end  of  the  litigation  concerning  the 
same,  and  that  Pratt  was  Induced  to  wait 
longer  that  fie  otherwise  would  have  done 
by  the  urgent  requests  of  the  plaintiff  in  er- 
ror, are  as  unmistakably  e-stablisbed,  as  tbey 
would  be  If  fully  and  formally  reduced  to 
writing.  After  Pratt  has  so  waited  and  the 
company  after  full  opportunity  to  test  its 
claim  has  failed,  It  would  be  unconscionable 
for  It  to  assert  the  very  delay  which  It 
requested  for  the  purpose  of  avoiding  pay- 
ment to  Pratt  of  the  money  paid  by  him 
for  which  he  has  received  nothing.  The 
ordinary  rules  of  Justice  and  fair  dealing  re- 
bel at  the  suggestion.  The  facts  furnish 
abundant  reason  for  the  application  of  the 
rule  of  estoppel  to  such  conduct  We  thlnlt 
this  is  a  case  wliere  this  inile  should  be  ap- 
plied. Cases  may  be  found  which  are  ap- 
parently opposed  to  this  view;  In  fact  con- 
siderable conflict  exists  among  the  decisions 
concerning  the  general  subject  of  changing 
the  statuteof  limitations  by  agreement,  waiv- 
er, and  estoppel.  Much  of  this  confusion 
arises  from  the  difference  in  statutes,  and 
in  the  application  thereof  to  particular  cases. 


Very  few  can  be  found  which,  when  closely 
examined,  will  be  found  to  differ  materially, 
In  principle,  from  the  view  we  have  bsxe 
taken ;  it  would  be  useless,  therefore,  to  at- 
tempt a  review  thereof. 

In  the  case  of  Missouri  Pacific  Railway  v. 
Commission  Co.,  71  Mo.  App.  2&d,  there  were 
unsettled  accounts  between  the  parties  and 
negotiations  for  adjustment  were  pending  a 
long  time.  After  failure  to  settle,  suit  was 
brought  on  one  of  them  in  which  tlie  statute 
of  limitation  was  pleaded.  The  court  said  as 
to  this  plea:  "If  there  was  any  understand- 
ing between  the  plaintiff  and  defendant  or 
assurance  given  by  the  plaintiff  to  defendant 
that  the  latter  would  accept  the  former's  ac- 
count in  payment  or  discharge  of  that  of  the 
latter  when  their  mutual  accounts  should  be 
thereafter  settled,  and  that  the  former  rely- 
ing upon  such  understanding  or  assurance  did 
not  bring  an  action  on  its  occount  within  the 
statutory  period,'  and  but  for  that  it  other- 
wise would  have  done  so,  the  latter  should 
not  be  allowed  to  Invoke  the  statute  of  limi- 
tation in  bar  of  the  former's  account."  In 
the  case  of  Hnymore  v.  Com.  of  Yadkin,  85 
N.  C.  208,  following  the  case  of  Daniel  v. 
Com.  of  Edgeoomb,  74  N.  C.  4&4,  it  was  said: 
"Defendants  will  not  be  allowed  to  set  up  the 
statute  of  limitations  In  bar  of  tL'e  plaintiffs* 
claim,  when  the  delay  which  would  other- 
wise give  operation  to  the  statute  bas  been 
induced  by  the  request  of  the  defendants  ex- 
pressing or  implying  their  engagement  not 
to  plead  it"  To  same  effect  see  Mickey  v. 
Insurance  Co.,  35  Iowa,  174, 14  Am.  Bep.  494 ; 
Renacknowsky  v.  Water  Co.,  122  Mich.  613, 
81  N.  W.  581;  Home  Ins.  Co.  v.  Myer,  93  III. 
271. 

Complaint  Is  made  that  attorney  fees  and 
taxes  are  not  legitimate  elements  of  damuge 
in  cases  of  this  character.  We  are  unable  to 
ascertain  from  the  record  that  either  of  these 
matters  entered  Into  the  Judgment  of  the  dis- 
trict court,  and  therefore  it  will  be  unneces- 
sary to  consider  the  legal  guestiODS  relaUng 
thereto. 

The  Judgment  Is  affirmed.  All  the  Jus* 
tlcea  concurring. 


Digitized  by  Google 


IN  RB  TOUNO*S  B8TATB. 


145 


<»  CaL  nS) 

la  n  TOUNG'S  E8TATB. 

OSnpreme  Coart  of  California.  April  10, 1906.) 

L  Excxpnons.  Bnx  or— Serticb— **Aovkb8I 
Parttm." 

Od  application  for  partial  distribution  of 
the  estate  of  a  decedent,  persona  claiming, as 
derioeea  nndtr  the  will  left  by  decedent  and 
ftppearblg  In  that  capacity  to  contest  the  peti- 
tion for  partial  distribution  were  "adrerse  par- 
ties," within  Code  Civ.  Proc-  i  650,  declaring 
th.1t  a  draft  of  the  bill  of  exceptions  or  a  copy 
thereof  mast,  within  10  dan  after  notice  of 
entry  of  jndgOMnt,  be  seTved  vpon  the  advene 
party. 

2.  AppBAXi— ArFiBunoi)— Failvu  to  Sebtx 

Bill  of  Exceptions. 

^Vhere,  on  petition  for  partial  distribution 
of  the  estate  of  a  decedent,  devisees  in  a  will 
left  by  decedent  appeared  and  moved  to  strike 
the  petition  from  the  61es  which  was  done, 
the  judgment  could  not  be  overthrown  on  appeai 
without  affecting  the  interests  of  those  der- 
Iseea,  and  hence  failure  to  serve  upon  them  a 
draft  of  the  bill  of  exceptions,  as  required  by 
Code  Civ.  Proc  9  650,  necessitated  an  alErm- 
ance  of  the  judgment,  so  far  as  points  con- 
tained only  Id  the  bill  of  exceptloiui  were  con- 
cerned. 

8.  Samb— Failcbb  to  Snow  Erbob. 

Where  the  record  on  appeal  merely  abowed 
the  filing  by  appellants  of  a  petition  for  the 
partial  distribution  of  a  decedent's  estate,  and 
the  making  and  granting  of  a  motion  to  strike 
the  petition  from  the  ales  on  the  ground  that 
a  previous  similar 'proceeding  had  terminated 
hi  the  final  judgment  denying  the  relief  sought, 
ao  error  was  shown. 

Appeal  from  Superior  Conrt,  Santa  Cmz 
County;  Lncas  F.  Smith,  Jndge. 

Separate  petitions  by  Pauli^ie  Yonng  Hyde 
and  Sarah  Young  against  A.  St  Clair  and 
others,  as  executors,  for  partial  distribution 
of  the  estate  of  M.  Young,  deceased.  From 
orders  striking  the  petitions  from  the  flies, 
petitioners  appeaL  Affirmed. 

J.  J.  Scrlvner  and  William  U.  Aydelotte 
(Alfred  H.  Cohen,  of  counsel),  for  appellantB. 
Jeter  &  Makbuer*  W.  P,  Netbertoo,  and 
Hash  B.  Otborn,  for  respondeats. 

SLOSS,  J.  M.  Young  died,  leaving  a  last 
will,  which  was  admitted  to  probate  In  the 
superior  court  of  Santa  Cmz  county,  and  let- 
ters testamentary  thereon  were  issued  to  A. 
St  Clair  and  William  Armstrong  on  the  27th 
of  April.  IQOH.  On  December  12,  1904,  Paul- 
ine Young  Hyde,  one  of  the  appellants,  filed 
a  petition  for  partial  distribution,  in  which 
she  alleged  that  the  decedent  had  left  as  his 
sole  heirs  four  children,  of  whom  sbe  was 
one,  and  that  said  decedent  had,  by  an  omis- 
sion not  appearing  to  be  Intentional,  failed 
to  provide  In  bis  will  for  any  of  his  said 
cbUdren.  The  executors  met  this  petition  by 
a  motion  to  strike  the  same  from  the  flies, 
and  a  similar  motion  was  made,  upon  notice 
to  the  petitioner,  by  K.  A.  Osbom  and  three 
others  named  as  residuary  devisees  in  the 
will.  Sobseqaently,  a  similar  petition  for 
partial  distribution  wss  filed  by  Sarah 
Tonng,  claiming  to  be  one  of  the  children 
and  heirs  of  M.  Young,  and  motions  to  strike 
this  petition  from  the  files  were  made  by 
8BP1.— 10 


the  executors  and  the  fonr  deTlsecs  abore 
mentioned.  The  petitions  and  motions  hav- 
ing been  submitted,  the  court  made  an  order, 
in  wblcb  it  "adjudged  and  decreed  that  the 
said  petitions  of  I'aullne  Young  Hyde  and 
Sarah  fonng,  and  each  of  them,  be,  and  the 
same  hereby  are,  denied  and  dismissed." 
From  this  order  the  peUttoners  prosecute 
this  appeal. 

The  points  made  by  the  appellants  for  re- 
versal appear  In  a  bill  of  exceptions.  This 
bill  contains  a  recital  by  the  judge  of  the 
trial  conrt  to  fbe  effect  that  the  draft  of  tile 
proposed  bill  of  exceptions  had  not  been 
served  on  the  respondent  devisees  within  the 
time  allowed  by  law.  Said  devisees  object- 
ing to  the  settiement  of  the  bill,  the  judge 
sustained  their  objections  and  refused  settle* 
meat  of  the  bill  "so  far  as  ic  relates  to  or 
purports  to  In  any  way  bind  said  devisees,'* 
and  settled  It  "so  far  as  it  relates  to  the 
executors.**  It  Is  now  contended  by  tbe  r»-_ 
spondeuts  that  the  order  must  be  afllrmed 
for  want  of  a  bill  of  exceptions  binding  all 
the  necessary  parties  to  tbe  appeal.  Under 
section  6[»0,  Code  of  Civil  Procedure,  the 
draft  of  a  bill  of  exceptions,  or  a  copy  tiiero* 
of,  must,  within  10  days  after  notice  of  entry 
of  judgment  be  served  upon  the  adverse  par* 
ty.  The  phrase  "adverse  party"  Is  also 
found  in  section  940,  relating  to  service  of 
notice  of  appeal,  and  as  used  In  that  section 
has  been  construed  mahy  times  by  this  court 
Such  "adverse  party"  Is  defined  In  Seuter  v. 
De  Bemal,  88  CaL  637,  to  be  "every  party 
whose  interest  In  the  subject-matter  of  the 
appeal  is  adverse  to  or  will  be  affected  by  the 
reversal  or  modification  of  the  Judgment  or 
order  from  which  the  sppeal  has  been  tak- 
en." O'Kane  v.  Daly,  63  Cal.  319;  Williams 
V.  Ssuta  Clara  Uin.  Ass'n,  66  Cal.  395,  6 
Pac.  85;  In  re  CasUe  Dome,  etc.,  Co.,  79  CaL 
249,  21  Pac.  746;  Harper  v.  Blldretb,  99  Cal. 
2G7,  33  Pac.  1103;  Vincent  v.  Collins,  122 
Cal.  390,  55  Pac.  129;  Estate  of  Scott,  124 
Cal.  671,  67  Pac;  654;  Elliott  v.  Superior 
Court  144  Cal.  601,  77  Pac.  1109,  103  Am.  St 
Rep.  102.  And,  except  as  hereinafter  stated, 
service  of  a  notice  of  appeal  on  every  ad- 
verse party  Is  essential  to  give  the  appellate 
court  jurisdiction  of  tbe  app«il.  {See  cases 
cited  above.) .  It  Is  true  that  notice  need  not 
be  served  on  all  parties  to  tbe.  action  if  a 
modification  sought  can  be  effected  without 
affecting  the  rights  of  those  not  served. 
Williams  V.  Santa  Clara  Min.  Ass'n,  supra; 
Miller  V.  Thomas,  71  Cal.  406,  12  Pac.  432. 
And  not  every  person  who  may  be  affected 
by  a  reversal  or  modification  of  the  Judgp 
ment  or  order  is  an  "adverse  party,"  who 
must  be  served.  The  "adverse  party"  upon 
whom  a  notice  of  appeal  Is  to  be  served  Is 
the  party  who  oppears  by  the  record  to  be 
adverse.  Harper  v.  Blidreth,  supra;  In  re 
Ilyer'B  Estate,  110  Cal.  656,  42  Pac.  1082; 
In  re  Bullard's  Estate,  114  Gal.  462,  40  Pac. 
207.  That  U,  a  party  who  has  appeared  and 
taken  port  In  the  proceeding  In  tbe  lower 
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court  Estate  of  McDougald,  143  Cal.  476. 
77  Pac.  443.  No  donbt  the  phrase  "adverse 
party"  Is  to  be  given  a  similar  luterpreta- 
tlon  as  applied  to  service  of  bills  of  excep- 
tion. In  the  present  case,  the  devisees  re- 
spondent were  "adverse  parties,"  who  were 
entitled  to  service  of  a  draft  of  the  bill. 
They,  as  claimants  under  the  will,  would  be 
directly  and  most  Injurlonsly  affected  if  the 
appellants  should  succeed  In  reversing  the 
order  here  appealed  from,  since,  if  the  facts 
alleged  ia  the  petition  for  partial  distribu- 
tion should  be  established,  the  petitioners 
(toffetber  wltb  tlieir  brother  and  sister) 
would  succeed  to  the  entire  estate.  The 
rights  of  the  devisees  could  not  be  protected 
If  any  modification  or  reversal  of  the  order 
should  be  made.  And  such  devtaees,  having 
appeared  in  the  lower  court  to  resist  the 
application  for  partial  distribution,  are  par- 
ties who  appear  by  the  i-ecord  to  be  adverse. 
.  Indeed,  tlia  devisees  are  the  only  parties  to 
the  record!  having  a  substantial  Interest  In 
opposliiff  the  distribution  sought  The  ex- 
ecutora,  while  authorized  to  resist  an  appli- 
cation for  partial  distribution  (Code  Civ. 
Proc.  S  lOUO;  Estate  of  Kelley,  63  Cal.  lOG), 
have  no  Interest  In  having  tlie  property  go 
to  one  rather  than  another  of  the  contending 
claimants  of  the  estate.  If,  then,  the  dev- 
isees who  appeared  and  resisted  the  peti- 
tions in  the  superior  court  were  adverse  par- 
ties who  M'ere  entitled  to  service  of  a  draft 
of  the  bill  of  exceptions,  what  la  the  effect 
of  failure  to  so  serve  them?  A  fiillure  to 
serve  some  of  the  necessary  parties  does  not 
require  or  authoi-lze  the  trial  court  to  refuse 
to  settle  the  bill  at  all  (Gutlerres  t.  Hebberd, 
106  Gal.  167,  89  Pac.  S29),  nor  does  It  affect 
the  Jurisdiction  of  the  appellate  court  to  en- 
tertain the  appmL  Bambart  Fulkerth,  S2 
Cal.  155.  28  Pac  SSI;  In  re  Ryer's  Estate, 
110  Cal.  656.  42  Pac.  1082;  In  re  Bullard's 
Estate,  114  Cal.  462.  46  Pac.  207;  Herrlman 
T.  Mensles,  115  Gal.  16.  2S.  44  Pac.  660,  40 
Pac.  730.  35  L.  R.  A.  R18,  56  Am.  St  Bep. 
81;  Scott's  Estate,  124  Cal.  671,  57  Pac. 
654;  Sutter  County  t.  Tlsdale,  128  GaL  180, 
60  Pac.  757.  But  while  an  appeal  duly  per- 
fected will  not  be  dismissed  for  sncb  failure, 
a  want  of  service  on  an  adverse  party  of  a 
notice  of  Intention  to  move  for  a  new  trial 
is  a  good  ground  for  afllrming  an  order  deny- 
ing the  uiotlon  (In  re  Ryer's  Estate,  supra; 
BIcMabon  T.  Thomas,  114  GaL  588,  46  Pac. 
732;  In  re  Bullard's  Estate,  supra;  Johnson 
T.  Pbcenix  Ins.  Co.,  146  Cal.  671,  80  Pac. 
719),  and  the  same  effect  must  follow  a 
failure  to  serve  a  draft  of  a  bill  of  excep- 
tions on  an  adverse  party.  If  the  points  made 
for  reversal  appear  only  In  the  bill.  See 
Gntierrer  v,  Hebberd,  supra;  Howell  v. 
Howell,  101  Cal.  115.  35  Pac.  443;  Randall 
T.  Duff,  105  CaL  271,  38  Pac.  730.  The  dev- 
isees who  appeared  In  the  lower  court  were 
entitled  to  be  heard  In  opposition  to  the 
petitions;  tliey  are  equally  entitled  to  be 
heard  on  the  appeal;  they  cannot  be  bound 
by  a  record  In  the  making  of  which  they 


have  not  had  the  opportunl^  to  participate 
which  the  statute  gives  them;  a  reversal  or 
modification  cannot  be  ordered  as  to  any  par- 
ty without  affecting  their  rights.  It  follows 
that  the  bill  of  exceptions  cannot  be  con- 
8ldere<l  for  any  purpose  on  this  appeal. 

But  It  Is  conteniled  by  the  appellants  that 
no  bill  of  exceptions  was  necessary,  and  that 
without  It  the  record  contains  all  that  is 
necessary  for  a  review  of  the  order  com- 
plained of.  In  fact  the  entire  trans^ipt  hi 
made  up  of  the  bill  of  exceptions,  followed 
by  a  notice  of  appeal,  and  a  stipulation  (sub- 
ject as  to  the  devisees,  to  all  objections  and 
exceptions)  that  the  "foregoing  Is  a  full, 
ti-ue  and  correct  transciipt  on  sppeal***  and 
tliat  an  undertaking  has  been  filed.  If  this 
be  regarded  as  a  sufficient  authentication  of 
such  papers  contained  In  the  bill  aa  would 
constitute  what  may  be  called  the  Judgment 
roll,  we  find  as  to  each  petitioner  a  petition 
for  partial  dlatrlbutlon,  based  on  the  theory 
that  such  petitioner  was  a  child  of  the  de- 
cedent vbo  bad  unintentionally  omitted  in 
his  will  to  provide  for  ber;  two  demurrers 
to  the  petition;  two  motions  to  strike  the 
petition  from  the  files  on  the  ground,  amone 
others,  that  theretofore,  a  similar  proceed- 
ing on  behalf  of  the  petitioner  had  termi- 
nated in  a  final  Judgment  denying  the  relief 
sought  and  adjudging  that  the  omission  by 
the  testator  to  provide  for  the  petitioner  was 
intentional,  and  that  she  waa  not  entitled  to 
Any  share  of  tlie  estate;  and  an  order, 
which,  after  finding  In  support  of  such  alle- 
gation as  to  a  prior  Judgment  denies  and 
dismisses  the  petition  for  partial  distribu- 
tion. This  shows  no  error.  Assuming  the 
finding  of  the  lower  court  to  have  been  sus- 
tained by  the  evidence  (as,  In  the  absence  of 
a  bill  of  exceptions,  we  must)  tbe  prior  ad- 
judication against  tbe  rights  of  the  petition' 
ers  concluded  them  on  this  bearing.  In 
this  discussion  we  treat  the  motion  to  strike 
from  the  files  as  substantially  an  answer. 
It  raised  issues  of  fact  on  which  evidence 
was  taken,  and  findings  made.  If,  however, 
such  motion  Is  not  to  be  treated  as  an  an- 
swer, the  petitioners  are  not  helped.  In 
that  view,  there  is  nothing  in  the  record  to 
be  considered  except  the  petitions,  the  de- 
murrers and  the  order  dismissing  and  deny- 
ing the  petitions,  and  on  the  face  of  these 
papers  no  ei*ror  appears.  The  facts  recited 
and  tound  In  the  order  fully  Justify  tbe  con- 
clusion reached. 

The  foregolns  views  necessitate  tbe  affirm- 
ance of  the  order  appealed  from  without  a 
determination  of  the  points  made  by  tbe  ap- 
pellant It  Is,  perhaps,  unfortunate  that  the 
appenl  cniinot  be  decided  on  the  merits  of 
tbe  questions  litigated  la  the  lower  court 
but  this  result  cannot  be  avoided  without 
depriving  the  respondent  devisees  of  clear 
and  substantial  rights. 

The  order  is  affirmed. 

We  concur:   AKGELL0T3;i,  J.;  SHAW, 
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In  re  LUX'S  ESTATa 
(Snpreme  Court  of  California.  April  11,  1906.) 

1.  PeRPETTJITIES  ~  SUSPBNDIHO    POWKB  OJ 
AI.IEN  ATION— TBUSTS. 

A  will,  devising  property  in  tmst  for  the 
life  of  testator's  son  and  tfae  lives  of  the  chil- 
dren of  snch  BOD  as  were  living  at  testator's 
death,  with  a  provision  whereby  it  might  ter- 
minate sooner,  tfae  property  to  oe  then  divided 
between  the  children  of  such  son  then  living 
whether  born  before  or  after  testator's  death, 
doea  not  contravene  Civ.  Code,  S  715,  prohibit- 
ing the  suspension  of  the  absolute  power  of 
alienation  by  any  limitation  or  condition  for 
a  longer  period  than  during  the  continuance  of 
the  lives  of  persons  in  being  at  the  creation 
of  the  limitation  or  condition ;  as  the  will 
speaks  only  from  the  death  of  testator. 

2.  Wn-i:*— Pbopebtt  Devised  —  GoMUxrniTr 
Pbopebtt. 

All  and  not  merely  one-half  of  community 
property,  of  which  testator  became  the  absolute 
owner  by  the  death  of  his  wife  after  the  making 
of  his  will,  passed  under  it,  it  in  terms  pur- 
porting to  cover  all  his  property  "real,  personal, 
and  mixed,  and  wheresoever  the  same  may  be,'* 
notwithstanding  a  provision  whereby  he  de- 
clared that  all  of  the  estate  of  which  be  was 
possessed  was  bis  separate  estate,  except  a  cer- 
tain lot,  and  that.  In  his  disposition  of  his  estate 
the  will,  he  had  nndertakeo  to  dispose  of 
all  his  separate  property  and  one-half  of  the 
eommunlty  property. 

Appeal  from  Saperlor  Conrt,  Santa  Clara 
County;  M.  B.  Hyland,  Judge. 

Ja  the  matter  of  the  estate  of  Henry  Lux. 
deceased.  Frolm  tbe  decree  of  dlstrlbatton, 
V.  M.  Tnmey  appeals.  Affirmed. 

W.  C  Kennedy,  for  appellant  Wm.  A. 
Bowden,  Wm.  P.  Veuve,  and  Leo  Arcber,  for 
respondents. 

ANGBLLOTTI.  X  This  Is  an  appeal  from 
the  decree  of  final  distribution  In  tbe  matter 
of  tbe  estate  of  Henry  Lux,  deceased.  Tlie 
sole  api>ellant  is  one  V.  W.  Turuey,  who 
claimed,  as  tbe  successor  of  Charles  H.  Lux, 
a  son  of  deceased,  that  an  undivided  one- 
sixth  of  a  lot  in  the  city  of  Snn  Jos€  should 
be  distributed  to  her.  His  claim  Is  based 
on  the  fact  that  prior  to  the  death  of  de- 
ceased, one  Clayton  had  recovered  a  Judg- 
ment  against  said  Charles  H.  Lux  for  f  403. 75, 
that  after  such  death  an  execution  was  is- 
sued on  said  Judgment,  whereunder  tbe  In- 
terest of  Charles  H.  Lux  in  said  lot  was  sold 
to  her,  and  a  certificate  of  sale  therefor  issued 
to  her.  For  this  reason,  she  claims  to  be 
entitled  to  dlRtrlbutlon  of  whatever  interest 
In  said  lot  said  Charles  H.  Lux  would  have 
been  entitled  to  from  hia  father's  estate, 
if  such  execution  sale  had  not  been  made,  sec- 
tion 1G7S,  Code  Civ.  Proc.  providing  that 
distribution  may  be  made,  although  some  of 
the  original  heirs,  legatees,  or  devisees  may 
have  conveyed  their  share  to  other  persons, 
and  such  shares  must  be  assigned  to  the 
person  holding  the  same.  In  the  same  manner 
as  they  otherwise  would  have  been  to  such 
heirs,  l^atees  or  devisees. 

DIsreKardlne  the  objections  of  respondents 


as  to  the  right  of  appellant,  under  these 
circumstances,  to  be  heard  on  distribution, 
the  real  question  presented  is  as  to  whether 
or  not  Charles  H.  Lux  was  entitled  to  any 
portion  of  his  father's  estate,  or  rather,  to 
any  portion  of  said  lot  of  land.  If  he  was 
not  so  entitled,  it  is  plain  that  one  claiming 
as  his  successor  in  interest  In  said  lot  would 
not  be  entitled  to  any  relief  in  this  proceed- 
ing. For  the  purposes  of  this  proceeding, 
appellant,  at  best,  simply  stood  In  the  place 
of  Charles  H.  Lux,  and  was  entitled  to  r» 
Uef  only  as  to  such  portion  of  said  lot  as 
said  Lux  was  entitled  to  receive  on  distribu- 
tion of  his  father's  estate.  In  re  Angle's 
Estate  (Cal.  Sup.)  82  Pac.  668.  The  lower 
court  distributed  the  estate  upon  the  theory 
that  Charles  H.  Lux  was  entitled  to  no  por- 
tion of  the  estate.  The  deceased  left  a  will 
which  was  duly  admitted  to  probate,  and  on 
which  the  distribution  was  based.  Charles 
H.  Lax  was  not  a  devisee  or  legatee.  It  Is 
claimed  that  a  trust  attempted*  to  be  created 
as  to  a  portion  of  the  estate  was  void,  and 
that  as  to  this  portion,  the  deceased  died  , 
intestate.  It  is  further  claimed  that  If  the ' 
trust  was  valid,  nevertheless  tbe  deceased 
died  intestate  as  to  an  nndivlded  one-half 
of  the  lot  In  question.  These  claims  will  be 
separately  considered. 

By  his  will,  the  deceased,  after  providing 
for  a  few  i^acles,  gave  "all  the  rest,  residue 
and  remainder"  of  tbe  estate  to  his  wife, 
for  her  life,  and  upon  her  death  one-third 
thereof  to  each  of  two  daughters,  and  the 
remaining  one-third  to  bis  said  daughters  In 
trust  The  provisions  of  the  will  as  to  the 
trust  so  far  as  material  to  appellant's  con- 
tention, were  as  follows,  viz.: 

"Eighth.  The  uses  and  purposes  npon 
which  I  give,  devise  and  bequeath  the  remain- 
ing one-third  (l-3rd)  of  the  aforesaid  estate 
to  said  Lizzie  M.  Pott  and  said  Lena  B. 
MacBride  are  as  follows:  During  tbe  con- 
tinuance of  the  trust  term  herein  provided, 
the  trustees  are  to  have,  hold,  manage,  and 
control  the  said  trust  property,  and  to  pay 
over  the  net  income  derived  therefrom  to 
my  son,  Charles  H.  Lux,  and  In  tbe  event  of 
his  death,  then  to  his  children  In  equal  Rhares, 
the  issue  of  any  deceased  child  taking  by 
right  of  representation.  Upon  the  termina- 
tion of  the  trust  term  herein  created,  then  the 
trust  property  sbnll  be  divided  between  all 
the  children  of  Charles  H.  Lux.  then  living, 
in  equal  shares,  the  Issue  of  any  deceased 
child  taking  by  right  of  representation;  and 
to  them  and  In  that  event  I  hereby  devise  the 
property  so  directed  to  be  divided  amongst 
them.  In  the  event  there  be  no  Issue  of 
said  Clmrles  IT.  Lux  living  at  the  termina- 
tion of  the  trust  term  herein  provided,  then  I 
direct  thnt  the  said  trust  property  shall  be  di- 
vided between  my  two  dniighters,  Lizzie  M. 
Pott  and  Lena  B.  MncBride,  share  and  share 
alike,  and  to  them  and  in  thnt  event  I  here- 
by devise  said  property.  The  trust  t(*rm 
herein  created  Is  to  continue  during  the  life 
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ot  my  son,  Charles  H.  Lux,  and  of  all  of 
blB  children  who  are  living  at  the  time  of 
my  death.  With  the  death  of  the  survivor 
of  them  the  said  trust  Is  to  terminate.  It 
Is  furthermore  to  terminate  before  that  time 
Id  the  event  of  the  occurrence  before  that 
time  of  the  death  of  said  Charlra  H.  Lux, 
and  of  the  attainment  of  the  age  of  twenty- 
one  (21)  years  by  all  his  surviving  chil- 
dren. •   •  • 

"Tenth.  I  hereby  authorize  and  empower 
my  said  trustees,  or  either  of  them  who  shall 
act,  and  their  successors  In  office,  to  sell  any 
part  of  my  estate,  real  or  personal,  herein 
devised  to  them,  at  public  or  private  sale, 
and  with  or  without  notice,  as  they  may 
determine,  and  without  the  order  of  any  court, 
and  to  execute  good  and  valid  conveyances 
and  transfers  thereof;  also  to  Invest  and 
reinvest  the  proceeds  of  sales  of  property, 
and  to  imrchaae  or  acquire  other  property, 
or  apply  the  proceeds  of  sales  of  property 
to  the  imi)roveinent  of  other  property;  also 
to  lease  property,  and  to  borrow  or  lend 
.  such  sums  of  money  as  they  may  deem  best, 
and  to  secure  the  repayment  of  loans  by 
mortgage  or  other  lien  or  transfer  of  real 
or  personal  property;  also  to  make  compro- 
mises and  settlements." 

It  is  urged  that  the  attempted  trust  Is 
void  In  that  it  Is  repugnant  to  the  provisions 
of  section  715  of  the  Civil  Code,  which  pro- 
hibits the  suspension  of  the  absolute  power 
of  alienation  by  any  limitation  or  condition 
whatever,  "for  a  longer  period  than  during 
the  contlminnce  of  the  lives  of  persons  In 
being  at  the  creation  of  the  limitation  or 
condition,  except  In  the  single  ease  mentioned 
in  section  772,"  which  Is  not  applicable  to 
this  case.  It  Is  manifest,  however,  that  there 
Is  in  the  provisions  of  the  will  in  question 
no  suspension  of  the  power  of  alienation 
for  a  longer  period  than  during  the  continu- 
ance of  lives  In  being  at  the  creation  of  the 
limitation  or  condition,  and  the  will  was 
apparently  very  carefully  drawn  with  a  view 
to  comply  literally  with  the  statute  Invoked. 
The  will  explicitly  provides  as  follows:  "The 
trust  term  herein  created  Is  to  continue  dur- 
ing the  life  of  my  son.  Charles  H.  Lux, 
and  of  all  of  his  children  who  are  living  at 
the  time  of  my  (the  testator's)  death.  With 
the  death  of  tlie  survivor  of  them  the  said 
trust  is  to  terminate."  In  no  event  can  the 
trust,  according  to  its  terms,  continue  after 
the  death  of  Charles  H.  Lux.  and  such  of 
his  eliildren  as  were  living  at  the  time  of 
the  death  of  deceased.  In  other  words.  It 
cannot  continue  for  a  longer  period  than 
during  the  continuance  of  the  lives  of  ppr- 
Rons  in  being  at  that  time.  According  to 
other  provisions,  it  may  end  sooner,  but 
it  cannot  exist  longer.  The  will  speaks 
and  is  enforccable'only  from  the  death  of  de- 
ceased, and  the  limitation  or  condition  was 
created,  within  the  meaning  of  spc-tlon  715, 
Civ.  Code,  only  upon  the  death  of  deceased, 
and  not  at  the  time  of  the  execution  of  the 


will.  While  It  Is  true,  aa  stated  by  appel- 
lant, that  by  reason  of  tbe  provisions  re- 
quiring that  upon  the  termination  of  the 
trust,  the  trust  property  shall  be  divided 
between  all  of  the  cblldren  of  Charles  H. 
Lux  then  living,  children  bom  after  tbe  death 
of  deceased  and  before  the  termination  of 
the  tmst  would  receive  a  shar^of  the  prop- 
erty, this  in  no  d^ree  affects  the  term  of  the 
trnst,  oc  prolongs  tbe  period  of  suspension 
of  alienaticm.  Tbe  devise  to  the  trustee  be- 
came effectual  only  at  tbe  death  of  deceased. 
Tbe  limitation  or  condition  which  had  the 
effect  of  suspending  the  absolute  power  of 
alienation  was  created  when  the  devise  be- 
came ^ectual.  Under  the  provisions  of  the 
will,  the  tmst  cannot  continue  beyond  the 
continuance  of  lives  of  persons  In  being  at 
that  time. 

Other  objections  made  to  tbe  trust  pro- 
vision require  very  little  notice  here.  There 
was  no  forbidden  "tmst  to  convey,"  as  In 
tbe  Estate  of  Pair,  132  Cal.  523,  60  Pac. 
442.  64  Paa  1000,  84  Am.  St  Bep.  70,  and 
kindred  cases.  Provisions  similar  to  those 
contained  in  the  t^tb  paragraph  of  the  will, 
quoted  above,  were  not  held  invalid  in  the 
Estate  of  Fair,  136  Cal.  79,  68  Pac.  306. 
as  claimed  by  appellant  We  see  no  reason 
to  doubt  that  the  trust  created  by  this  will 
was  fully  vrithin  the  provisions  of  section 
857.  Civ.  Code,  enumerating  tbe  purposes  for 
which  express  trasts  may  be  created.  We 
are  unable  to  perceive  the  app]Icat>tlity  of 
section  774,  Civ.  Code,  prohibiting  the  liml- 
tatloD  of  successive  estates  for  life, .  except 
to  certain  persons. 

The  claim  that  deceased  died  Intestate  as 
to  an  undivided  one-half  of  the  particular 
lot  In  controversy.  Is  ba-^ied  upon  the  follow- 
ing provision  of  the  will,  viz.: 

"Fourteenth.  I  hereby  declare  that  all  of 
the  estate  of  which  I  am  possessed  Is  my 
separate  estate,  except  a  lot  on  the  east  line 
of  First  street  between  San  Antonio  and  San 
Carlos  streets,  In  the  City  of  San  Josf,  which 
lot  has  a  frontage  of  seventy  feet  and  a 
depth  of  about  one  hundred  and  thirty-seven 
feet;  and  In  my  disposition  of  my  estate 
hereinbefore  contained  I  have  undertaken  to 
dispose  of  all  of  my  separate  estate  and  one- 
half  of  the  community  property," 

The  lot  of  land  described  In  this  provision 
is  apparently  the  land  In  controversy.  It 
appears  that  the  wife  of  deceased  died  after 
the  execution  of  this  will  and  prior  to  the 
death  of  deceased,  whereupon  the  deceased 
became,  of  course,  the  absolute  owner  of  all 
the  community  propertj-,  without  adminis- 
tration. Civ.  Code,  jf  1401.  It  is  claimed 
that  tbe  provision  quoted  shows  that  the  tes- 
tator Intended  that  the  will  should  not  he 
operative  as  to  the  undivided  one-half  of  the 
lot  described  and  that  he  consoquently  died 
Intestate  in  regni-d  thereto.  We  are  of  the 
opinion  that  construing  all  the  parts  of  the 
will  in  rolntlon  to  each  other  (Civ.  Code.  S 
1321;,  it  Is  clearly  apparent  that  the  teiitatoi 
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Intended  tbat  the  will  Bbonld  be  operatlTe 
BB  to  all  property  which  he  was  entitled  to 
devlee  at  the  time  of  his  decease.  The  dls> 
podnc  parts  of  the  will  are  broad  and  sweep- 
ing, and  In  temia  purport  ta  cover  all  hli 
pr(^)ert7,  *'real,  personal  and  mixed,  and 
wberesoerer  the  same  may  be."  In  the  ab- 
sence of  a  contrary  Intention,  manifestly 
appearing  in  the  will,  they  would  be  opera- 
tive as  to  all  property  owned  by  him  at 
the  time  of  bis  death,  which  he  was  then 
entitled  to  devise.  Snch  a  contrary  Intention 
Is  not  shown  by  the  provision  relied  on.  That 
provision  Indicates  simply  the  claim  of  the 
testator  that  all  of  the  property  then  poe- 
aessed  by  him  except  this  lot  was  his  sep- 
arate property,  and,  further,  tbat  it  was  bis 
Intention  to  dlQ>ose  by  bis  will  of  all  prop- 
ertar  over  which  he  had  the  power  of  testa- 
BOitsry  disposition,  viz.,  all  bla  separate 
property,  and  one  half  of  the  commimlty 
property,  the  other  half  being,  as  long  as 
It  remained  commtmlty  property,  not  aab- 
ject  to  his  testamentary  disposition  (Civ. 
Code.  I  1402).  The  provision  donbtleas 
shows  that  the  testator  contemplated  that 
If  be  died  before  his  wife,  ah^  under  the 
law,  would  succeed  to  an  undivided  one-half 
of  the  lot  in  question,  and  that  bis  will  would 
not.  In  that  event,  be  operative  in  regard 
thereto,  but  It  shows  no  intention  to  exclude 
from  the  operation  of  the  will  any  property 
which  be  might  be  entitled  to  devise  at  the 
Hme  of  his  death.  Instead  of  being  a  limi- 
tation on  the  previous  portions  of  the  will* 
disposing  of  all  the  property  anbjeet  to  the 
testamentary  disposition  of  deceased.  It  Is 
rather  a  reafflrmance  thereot  It  thus  ap- 
pears that  Charles  H.  Lux  was  entitled  to 
DO  part  of  his  fathw's  estate,  Mtber  nnder 
the  will  or  as  an  heir,  and  an>ellant  as  his 
anoeeasor  was,  therefor^  proporly  denied 
any  relief  by  the  lowor  court 

Some  doubt  may  axlat  as  to  whether  the 
practice  adopted  In  the  lower  court  In  this 
procecdliv  vaa  entirely  regular.  To  the 
petition  for  flnal  distribution,  presented  with 
the  final  account,  appellant  filed  her  written 
objections,  setting  up  her  claims  as  bneln- 
btfore  stated*  and  asking  that  dlstrlbuttcm  be 
made  of  the  undivided  one-half  of  the  lot 
In  question,  regardless  of  the  will.  Demur- 
rers were  Interposed  to  the  writing  so  pre- 
sented by  appellant  and  these  demurrers 
were  sustained.  If  it  be  assumed  that  the 
allegatlonB  made  by  appellant  in  her  objec- 
tkma  were  on  their  face  snffldent  to  oitltle 
ber  to  relief  on  distribution,  and  that  tecdi- 
nlcal  error  was  committed  In  snstalidng  the 
demurrers  thereto,  it  Is  newtheless  mani- 
fest tbat  so  far  as  the  alleged  right  of  Charles 
H.  Lax  to  take  some  portion  of  his  father's 
estote  Is  concerned,  and  without  which  ap- 
pellant could  take  nothing,  appellant's  claim 
was  based  mtlrely  on  the  language  of  the 
will  of  deceased.  If  the  trust  thereby  at- 
tsmpted  to  be  created  was  valid  under  the 


laws  of  this  state,  and  If  a  propw  construo- 
tion  of  the  provisions  of  the  will  made  It 
operative  as  to  all  property  owned  by  de- 
ceased at  the  time  of  his  death,  concededly 
Charles  H.  Lux  was  entitled  to  nothing. 
Appellant's  only  contention  Is  that  the  at- 
tempted trust  is  Invalid  on  Its  face,  and  that 
the  will  on  Its  face  shows  an  Intention  on 
the  part  of  testator  that  It  should  not  be 
operative  as  to  on  undivided  one-half  of  the 
lot  In  controversy.  In  support  of  this  con- 
tention, she  has  incorftorated  the  will  In  the 
bill  of  exceptions  on  this  appeal,  and  It  la 
apparent  therefrom,  as  is  already  shown,  that 
her  claim  In  this  behalf  la  not  well  founded. 
Begardless.  therefore^  of  tiie  question  as  to 
whether  the  demurrers  were  properly  sus- 
tained, appellant  could  not  have  been  preju- 
di(^Ily  affected  by  the  action  of  the  lowei 
court  In  that  regard.  The  conclusion  of  that 
court  to  the  effect  that,  upon  the  pnqtsr 
construction  of  the  will.  Charles  H.  Lnx  was 
entitled  to  no  part  of  his  father's  estate 
was  correct  and  effectually  disposes  of  appel- 
lant's claim. 

In  view  of  our  conclusions  upon  the  ques* 
tlons  discussed,  we  have  deemed  it  unneces- 
sary to  consider  the  question  as  to  the  zi^ 
of  the  appellant  to  be  heard  on  distribution. 

The  order  or  decree  of  distribution  aj^ 
pealed  from  Is  affirmed. 

We  concur:   SHAW,  J.;  SLOSSI^J. 


a«  Gal.  190 
In  re  PEASB'S  ESTATE. 
(Supreme  Court  of  California.  April  10.  1908.) 

1.  EZEOtrroBs  ano  AnuiNiffrRATOBS— Osiditb 

— PATUSNT  BEFOBB  APPOINTllSnT. 

Credits  In  an  executor's  account  for  pay- 
ments made  by  him  before  hla  appointment, 
claim  for  which  he  never  presented  to  the  court, 
and  with  which  at  the  time  he  made  them  be 
did  not  Intend  to  charse  deceased,  ate  properly 
disallowed. 

2,  Sauk—Nscbssitt  or  Bxpeksss. 

An  Item  of  credit  In  an  executor's  account 
for  rent  of  a  safe  deposit  box  is  properly  re- 
jected on  hta  testimony  that  he  kept  in  the 
box  only  some  papers  which  he  could  nave  kept 
safely  at  home. 

8.  Saue— Expenses  or  Surr. 

An  executor  ii  properly  disallowed  credit 
for  expenditures  in  a  suit  which  he  commenced 
to  recover  propert;r  of  the  estate,  he  having 
abandoned  the  suit,  though  he  thouebt  the 
property  ttelotifred  to  the  estate;  no  good  reason 
for  the  abandonment  being  shown. 

[Ed.  Note. — For  cases  In  point,  see  vol.  23, 
Cent  Dig.  Executors  and  Administrators,  U 
448-465.] 

4,  Saws— NoTics  or  Sale— Pitblicatioii  m 

WSONO  Co  U  NTT. 

An  executor  Is  properly  disallowed  credit 
tor  money  paid  for  publiahiag,  in  a  county 
other  than  that  provided  by  statute,  notice  of 
sale  of  real  estate. 

B.  Same— PBOPttETT  Lonr  to  Estat*. 

An  executor  is  rightly  charged  with  the 
value  of  property  as  lost  to  the  estate,  oo  bis 
testimony  tliat  be  thought  It  belonged  to  the 
estate^  but  nevertheless  abandoned  a  suit  for 
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its  nooverj,  whicb  he  had  begun,  and  allowed 
the  defendant  therein  to  keep  It  on  parment 
to  him  ot  money  vhich  be  retained  for  hfmBelf. 

[Ed.  Note. — ^For  eaaes  in  point,  see  vol.  22. 
Cent.  Dig.  Ezecutora  and  Administrators,  SS 
394,  395,  484.] 

e.  SAUB— INTEBEST. 

An  executor  having  used  the  funds  of  the 
estate  for  bis  private  purposes  Is  chargeable 
with  interest  thereon. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22. 
Cent  Dig,  Bzecators  and  Administrators,  f 
425.] 

7.  Samb— CouKissioNS  ON  Sales. 

Ad  executor  is  entitled  to  commissions  on 
the  whole  amount  for  whidi  property  sells, 
though  It  is  subject  to  a  mortgage,  and  though 
part  of  the  purchase  money  equal  to  the  amount 
of  the  mortgage  is  paid  directly  to  the  mort- 
gagee ;  the  sale  not  being  subject  to  the  mort- 
gage, but  the  mortgage  having  been  presented 
as  a  claim  against  Uie  estate. 

[Ed.  Kote. — For  cases  in  point,  see  voL  22, 
Cent.  Dig,  Executors  and  AdmlniatratoES,  i 
2099.] 

8,  SAl£I^— Objections  to  Accoukt. 

An  executor  may  not  complain  because  one 
filing  objections  to  his  account  is  not  a  person 
interested,  as  the  court  has  the  right  of  its 
own  motion  to  inquire  into  all  of  the  items 
of  the  account,  and  to  settle  it  properly. 

(Ed.  Note. — For  cases  in  point,  see  vol.  22. 
gu^^  Dig.  Bzecutors  and  Administrators,  i 

ft  Costs— Appeal— Printimo  or  Tbaivbobxft. 

Appellant,  though  successful  having  filed 
a  transcript  containing  much  Unnecessary  mat- 
ter, win  be  limited  in  his  recovery  of  costs 
of  appeal,  so  far  as  the  printing  of  the  tran- 
script is  concerned,  to  a  proper  porportion  <^  the 
cost  thereot 

[Ed.  Nots^For  cases  In  point,  see  toL  13, 
Cent  Dig.  Coats,  |{  968-871.]^ 

Appeal  from  Sin>erlor  Court,  City  and  Conn- 
^  <Mr  Ban  Francisco ;  J.  Y.  Coffey,  Jud^ 

In  the  matter  of  the  estate  of  Emma  S. 
Pease,  deceasedL  From  the  order  settling  the 
account  of  the  executor,  Albert  Simon,  he 
appeals.  Reversed,  .with  directions. 

Walter  A.  Coffee,  for  appellant  A.  B. 
Weller  and  Fred  W.  Frey,  for  respondeat. 

8L0SS,  J.  Albert  Simon,  as  executor  of  the 
will  of  Emma  S.  Pease,  deceased,  filed  his 
first  and  fluni  account  of  his  administration 
of  the  estate.  Objections  were  filed  on  be- 
half  of  certain  legatees,  and  the  executor  was 
directed  to  file  an  amended  final  account 
This  he  did,  and  after  hearing  witnesses  pro- 
duced by  the  executor  and  the  legatees  who 
had  again  filed  objections  to  the  amended  ac- 
count, the  court  made  Its  order  settling  the 
account  by  disallowing  certain  Items  with 
which  the  executor  had  credited  himself,  add- 
ing certain  sums  to  the  debit  side  of  the  account, 
and  charging  him  with  Interest  on  the  differ- 
enee  between  the  debit  and  credit  sides  of 
the  account  The  executor  appeals  from  this 
order,  and  contends  tliat  the  evidence  was 
InsufBcient  to  justify  the  court  in  disallowing 
any  of  bis  credits  or  In  charging  him  with 
any  further  debits  or  with  Interest  The 
various  items  Involved  will  therefore  be  brief- 
ly cousidered. 


(a)  As  to  credits  disallowed.  Three  alle- 
ged paymentsto  St  Luke's  Hospital,  aggregat- 
ing $3S.50,  were  found  by  the  court  to  have 
been  paid  by  the  deceased  In  her  lifetime,  and 
not  by  the  executor.  The  testimony  of  Belle 
Hopkins  supports  this  finding.  The  executor 
credits  himself  with  five  payments  to  West- 
em  National  Bank,  O.  W.  Townsend,  Blver 
Dale  Creamery,  and  for  rent  and  gas,  amount- 
ing to  (51.30.  The  appellant's  own  testimony 
shows  that  he  made  these  payments  before- 
his  appointment  as  executor,  that  he  never 
presented  any  claim  for  tibese  amounts  to  the 
court,  and  that,  at  the  time  he  made  them,  he 
did  not  intend  to  charge  his  mother  (the  de- 
cedent) with  them.  On  this  showing,  the 
Items  were  properly  disallowed.  An  Item  of 
(10  for  expenses  of  the  executor  In  going 
to  and  from  Alameda  county  on  business  of 
the  estate  was  found  to  be  neither  necessary 
nor  proper,  and  the  finding  Is  supported  by 
testlmouy  that  the  estate  bad  an  agent  who 
performed  all  services  In  taking  care  of  the 
property  of  the  estate  In  Alameda  county,  and 
that  the  compensation  of  this  ag^t  was 
charged  to  the  estate.  The  court  was  justi- 
fied In  rejecting  an  Item  of  |4  for  rent  of 
a  safe  deposit  box,  in  view  of  the  testimony 
of  the  executor  himself  that  be  k^t  in  the 
box  only  some  papers  of  the  estate  which  he 
could  have  kept  safely  at  home.  The  execu- 
tor expended  |7.50  in  a  suit  which  be  com- 
menced to  recover  certain  personal  property 
of  the  estate  from  one  Isabel  Hopps.  In 
view  of  the  fact,  appearing  for  his  own  testi- 
mony, that  he  abandoned  the  suit  although 
he  thought  the  property  sued  for  belonged  to 
the  estate,  no  good  reason  being  shown  for 
such  abandonment  there  Is  no  ground  for  his 
contention  that  this  should  have  been  allowed 
as  a  charge  against  the  estata  An  Item  of 
$20,  claimed  to  have  been  paid  to  Isabel 
Hopps  for  services  rendered  the  estate  was 
reduced  to  $10,  a  witness  having  testified 
that  $10  of  the  amount  paid  Mrs.  Hopps  was 
for  a  personal  debt  of  the  executor.  The 
court  was,  of  course,  justified  In  accepting 
the  statement  of  this  witness  as  against  that 
of  the  executor.  Forty-three  dollars  was  paid 
to  the  Recorder  Publishing  Company,  a  news- 
paper .printed  and  published  In  San  Fran- 
cisco, for  publishing  a  notice  of  sale  of  real 
estate.  The  real  estate  was  situated  In  Ala- 
meda county.  Since  a  notice  of  sale  of  real 
estate  should  be  published  In  a  newspaper 
printed  in  the  county  In  which  the  land  Is 
situated  (Code  Civ.  Proc.,  §&  1547,  1540),  this 
Item  was  not  chargeable  against  the  estate. 

<h)  As  to  additional  debits.  Mrs.  Souriau 
testified  that  she  saw  the  deceased.  Just  be- 
fore her  death,  give  the  appellant  $35,  but 
not  as  a  present  This  was  sufBclent  to 
authorize  the  court  to  debit  him  with  the 
amount  The  executor  was  also  debited  with 
$175.60,  the  value  of  personal  property  be- 
longing to  the  estate.  This  Is  the  same  prc^ 
erty  above  referred  to  as  being  in  the  posses- 
Blon  of  Isabel  Hopps.  The  executor's  tesU- 
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nmaj  tbat  he  fhonirbt  It  belonged  to  flie  es- 
tate Init  had  abaodooed  a  ault  tor  itm  reoor- 
ery,  and  permitted  lira.  Hoppt  to  keep  U 
CO  paring  him  f02,  wblch  be  retolned  for 
blmself,  la  ample  to  show  that  the  property 
waa  lost  to  the  estate  through  his  neglect, 
and  be  waa  rightly  charged  with  its  valu& 

(c)  As  to  charges  of  luterest  The  oourt, 
after  Onding  the  difference  between  the  credit 
and  debit  sides  of  the  account  reached  the 
conclusion  that  the  executor  should  be  char- 
ged with  simple  interest  on  this  difference 
from  Ju)7  e,  1003,  the  d;tte  when  the  proceeds 
(tf  Bale  of  real  estate  came  Into  his  linnda, 
except  as  to  the  items  of  $35  and  $175.00. 
added  to  the  debit  side  of  the  account,  on 
which  be  was  to  be  charged  Interest  from 
the  date  of  bis  appointment  This  conclu- 
sion was  baaed  upon  a  finding  titat  he  had 
used  the  funds  of  the  estate  "for  his  own 
private  use  and  purposes."  Tlie  finding  la 
sastnined  by  the  testimony  of  the  exei-utor 
taken  In  connection  with  that  of  Sirs.  IIcll- 
bron,  and  fully  justifies  the  cltarglug  of  tlie 
execntor  with  Interest  Miller  t.  Lmx,  100 
Cal.  tiOO.  85  Pac.  S45,  G39. 

The  appellant  contends,  further,  that  the 
coort  erred  In  fixing  the  amount  upon  which 
bis  commissions  were  to  be  figured.  It  ap- 
pears that  there  waa  a  sale  by  the  executor 
of  land  la  Alameda  county.  The  land  was 
subject  to  a  mortgage  of  fSS2.  which  had 
been  presented  as  a  claim  against  the  estiite 
and  allowed.  Tbe  sale  was  |1,noo  to  one 
Thena  Ileilbron.  The  court  allowed  commis- 
sions only  on  the  net  amount  realized  after 
deducting  tbe  amount  of  the  mortgage  from 
the  amount  for  wblch  the  proiierty  wns 
aold.  We  think  commissions  siiould  have 
teen  allowed  on  tbe  entire  $1,500.  An 
execntor  or  administrator  Is  to  be  allowed 
commisBlons  based  on  tlie  value  of  the  estate 
which  has  been  taken  Into  his  posspfwion  and 
accounted  for.  Estate  of  Simmons,  43  Cut.  543, 
540;  In  re  Kicnud,  70  Cal.  69.  11  Pac.  471. 
Here  the  executor  testified :  "I  never  got 
the  $1.50a  I  onlygotwlmtwas  left  after  pay- 
ing off  tbe  mortgage.**  The  ruling  of  tbe  trial 
court  was  based,  apparently,  on  tbe  view  that 
the  $1,600  had  not  come  Into  the  executor's 
pcwsesslon.  Tbe  general  rule  appears  to  t>s 
that  where  property  subject  to  an  tncnm* 
brance  Is  sold,  tbe  executor  Is  entitled  only 
to  commissions  on  tbe  net  purchase  price  In 
excess  of  the  Incumbrance  2  Woemer's  Am. 
Law  of  Adm.  (2d  Ed.)  IIGO;  Ituerhann  v. 
De  Saihwure.  41  S.  C.  457,  10  S.  E.  020,  20  S. 
E.e4;  Baucus  V.  Stover,  24  Ilun  (N.  T.)  100; 
cf.  Ilitchcock  r.  Mosber.  100  Mo.  673,  17  S. 
W.  638.  An  examination  of  these  cases 
Indicates  that  what  was  sold  was  merely  the 
equity  of  redemption,  ond  It  may  well  be 
held  that  where  property  is  sold  subject  to 
an  incumbrance  which  still  remaina,  tbe 
commissions  should  be  calculated  only  on  the 
value  of  tbe  Interest  sold.  Here,  however, 
the  mortgage  bnd  been  presented  as  a  valid 
claim  agiilust  the  estate.  The  sale  waa  not 


made  to  tbe  mortgngee,  bnt  to  a  third  party. 
Under  the  Code  of  Ovll  Procedure.  |  15<ffl^ 
where  there  Is  a  aale  of  lands  subject  to  a 
mortgage  or  other  lien,  tbe  purchase  qioner 
must  be  applied  first  to  the  satisfaction  of  the 
mortgage  or  lien.  Tbe  property  offered  for 
snlennd sold  Isnot theequltyof redemption  (a> 
Itmny,  forthlspurpose,  betermed),  hut  tbeeo* 
tire lutere8torthee8tate,regardIe88or the  mor^ 
gage.  It  is  the  executor's  duty  to  apply  the 
purchase  price  to  satisfying  and  removing 
the  lien  for  the  benefit  of  the  purchaser, 
and  this  was  done  here.  The  atotement  of 
the  appellant  that  be  did  not  get  the  $1,500, 
but  only  the  suritlus  over  the  mortgage,  can 
mean  at  most  that  the  purchaser  or  a  broker 
paid  the  mortgagee  directly,  Instejid  of  pay- 
ing tlie  full  price  to  the  executor  and  having 
him  piiy  off  the  mortgage.  But  this  does  not 
alter  the  real  nature  of  the  transaction. 
Wlioever  pnid  ttie  mortgagee  did  it  as  agent  of 
the  executor.  In  effect  the  executor  sold 
the  land  for  $1.ri00,  and  with  the  proceeds 
piild  off  the  mortgage  debt  "Tbe  executor  la 
bound  to  account  to  the  court  for  the  entire 
proc-oeds  of  sales  made  under  Its  order.* 
E»tate  of  Turner.  12S  Cal.  3SS.  S02,  GO  Pac. 
0U7.  In  thla  account  tbe  executor  charged 
himself  with  the  sinu  for  which  the  siile  wot 
made,  and  be  should  be  ollowed  commlsslona 
00  it  **It  would  be  a  narrow  construction 
of  the  statute  to  hold;  that  because  he  did 
not  demand  Its  delivery  that  tlierefore  in 
law  he  did  not  receive  nor  pny  out  that  for 
which  he  was  refi|tonsIbIe  as  received  and 
paid  ont*'  Iludilleston  v.  Kempner,  87  Tex. 
372,  28  S.  W.  030.  There  Is  no  force  In  the 
point  that  one  of  the  persona  filing  ohjco* 
tlons  to  the  account  wns  not  shown  to  l>e  a 
"l»erPon  Interested."  Code  Civ.  Proc  I  1020. 
The  evidence  was  sufficient  to  snow  that  she 
was  a  legatee  under  the  will,  and  even  It 
she  had  not  been,  the  court  bad  the  right* 
of  Its  own  motion,  to  Inquire  Into  all  the 
items  of  tiie  account  and  to  settle  It  properly. 

Tbe  appellant  claims,  and  the  resiwndenta 
concede,  timt  In  fixing  the  Interest  to  be 
chni^^  against  the  executor  on  the  balance 
which  should  bnve  been  In  his  faandsi  there 
wns  some  error  la  ooniputotion.  This  need 
not  be  considered,  since,  when  the  account 
again  comes  before  tbe  court  for  settlcnienl^ 
any  such  error  can  be  corrected.  For  the  e^ 
ror  in  the  matter  of  commissions  tlie  order 
will  have  to  be  reversed.  To  proiierly  pr^ 
sent  the  points  rnlsed,  a  much  briefer  record 
would  have  been  sufficient  Tbe  opi>eIIant 
has,  however,  fltisl  a  transcript  of  306  pages^ 
of  which  tbe  tlint  170  are  made  up  largely 
of  papers  not  constituting  any  part  of  tbe 
Judgment  roll  nor  authenticated  by  a  bill  of 
exceptions.  Miller  v.  Lux,  100  CaL  000,  88 
Pac  345,  630.  And  the  bill  of  exceptinna 
itself,  occupying  some  120  pages  of  the  tran- 
script, contains  a  great  deal  of  unnecessary 
matter  and  repetition.  Under  these  clrcum- 
stences.  It  would  be  unjust  to  throw  the  en- 
tire  burden  of  the  costs  ot  tlila  aitiwal  ou  tbe 

Digitized  by  CjOOg  IC 


152 


85  PACIFIC 


REPORTER 


(Cal. 


respondent  Bullard  v.  His  Creditors,  66 
Cal.  600. 

The  order  Is  reversed,  with  directions  to 
the  lower  conrt  to  settle  the-  account  by  al- 
lowing the  appellant  commissions  as  above 
Indicated,  and  charging  him  with  interest  on 
the  balance  due  from  bim.  recomputed  in  ac- 
cordance with  the  principles  applied  on  the 
former  hearing;  in  other  respects  the  order 
of  settlement  to  stand  unchanged.  The  appel- 
lant shall  be  limited  tn  bis  recovery  of  costs 
to  this  appeal,  so  far  as  the  printing  of  the 
transcript  Is  concerned,  to  one-third  of  the 
cost  thereof. 

We  concur :   ANGELLOTTI,  J. ;  SHAW,  J. 


(149  Cal.  131} 

BRESKE  et  al.  v.  IX)S  AXGELES  TRAC- 
TION CO.  et  al.   (L.  A.  1,419.) 

(Supreme  Court  of  California,   April  5,  1906. 
Reliearing  Denied  May  4,  1006.) 

1.  Appeal— Review— Scope  op  Review. 

That  the  trial  court  limited  the  ground  on 
which  a  new  trial  was  granted  does  not  de- 
prive the  Supreme  Court  of  the  rigbt  to  re- 
view on  appeal  any  of  the  grounds  on  which  the 
new  trial  was  aslted,  excopt  that  of  the  suf- 
ficiency of  conflicting  evidence  to  support  the 
verdict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  $  3477.] 

2.  Neglioekce— Evidence—Admissibilitt, 

Wlicre  the  negligence  of  a  person  on  a 
partipular  occasion  is  in  issue  it  is  usually 
permissible  to  prove  every  fact  known  to  such 
person  at  the  time  which  would  have  a  reasoo- 
able  tendency  to  increase  or  decrease  the  danger 
of  a  particular  course  of  action. 
8.  Same— Imputed  Negligence— Neqligence 
OF  Drivee  of  Vehicle  Imputable  to  Oc- 

CTtpANT  ThKBEOP. 

Though  a  person  who  is  injured  while 
ridiuft  in  a  vehicle  driven  by  anotlier  is  not 
chargeable  with  the  contributory  nogliptnce  of 
the  driver  in  Which  he  did  not  nTtv'in-'^". 
yet  lie  is  not  absolved  from  all  persona]  care,  but 
must  exercise  ordinary  caie  to  avoid  all  Injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  yr. 
Cent.  Dig.  Negligence,  §  147.] 

4.  Street  Railroads— Injuries  to  Tbavki.- 
ERS  ON  Stbcet— Collisions— CoNTBiBDTOBT 
Negligence — Evidence. 

In  an  action  againBt  a  street  railway  com- 
pany for  injuries  received  by  plaintiff  while 
riding  in  a  vehicle  driven  by  another  in  con- 
Bequence  of  a  collision  with  a  car,  evidence  of 
tile  habits  of  the  driver  of  the  vehicle  with 
respect  to  the  dangers  arising  from  coilisioni 
with  cars,  coupled  with  proof  of  knowledEe 
thereof  on  the  part  of  plaintiff,  is  admissible 
on  the  issue  of  his  contributory  negligence. 
6.  Same. 

Where,  In  an  action  against  a  street  rail- 
way company  for  injuries  received  by  plaintiff 
while  riding  in  a  vehicle  by  another  in  conse- 
quence of  a  collision  with  a  car,  it  was  not 
claimed  that  the  accident  was  attributable  to 
the  driver's  lack  of  control  over  the  horse  due 
to  his  manner  of  holding  the  reins,  evidence 
of  the  driver's  habits  of  driving  with  a  loose 
rein  was  inadmissible  on  the  issue  of  plain- 
tiff's  contributory  negligence. 

6.  Appeal— Review  —  New  Tbial— Discre- 
tion OF  LOWEB  COUBT. 

The  granting  of  new  trial  in  an  action 
for  an  injury  received  by  plaintiff  while  riding 
In  a  vehicle  driven  by  another.  In  consequence 
of  a  collision  with  a  street  car,  on  the  ground 
of  error  in  admitting  evidence  of  the  driver's 
habits  of  driving  with  a  loose  iel%  will  not 


be  disturbed  on  appeal,  though  the  evidence 
was  of  slight  Importance,  since  the  trial  court 
has  a  large  discretion  in  the  matter  of  grant- 
mg  new  trials. 

7.  Street  Railboads— Injuries  to  Thaveleb 

— Collisions— Evidence— Instructions. 
Where,  in  an  action  against  a  street  rail- 
way company  for  injuries  received  by  a  trav- 
eler In  a  collision  with  a  street  car,  the  evidence 
showed  that  the  car  at  the  time  of  the  accident 
was  running  at  a  high  rate  of  speed  and  greatly 
in  excess  of  the  speed  limited  by  a  municipal 
ordinance,  It  was  error  to  charge  that  it  was 
not  negligence  on  the  part  of  the  motorman 
to  assume  that  a  person  would  not  attempt 
to  cross  the  track  in  front  of  the  approaching 
car  so  near  as  to  render  a  collision  probable, 
it  belog  for  the  jury  to  determine  whether  the 
speed  of  the  car  was  so  great  that  he  should  have 
assumed  that  persons  might  ignorantly  attempt 
to  cross  so  near  as  to  make  a  colliBion  probable. 

8.  Same— Negligence. 

Running  a  street  car  at  a  speed  in  excess 
of  the  rate  fixed  by  a  municipal  ordinance  is 
negligence  as  a  matter  of  law,  and  renders  the 
street  railway  company  liable  for  any  injory 
caused  by  the  excessive  speed. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  §|  175,  20ft  201.] 

9.  Same— Tkbtbttctions. 

Where,  in  an  action  against  a  street  rail- 
way company  for  injuries  received  a  trav- 
eler in  a  coIlisioQ  with  a  car,  the  evidence 
showed  that  the  car  was  running  at  a  rate 
of  from  25  to  30  miles  an  hour,  while  the 
maximum  speed  was  limited  to  eight  miles  an 
hour  and  the  injury  complained  of  was  di- 
rectly caused  by  the  impact  of  the  traveler's 
lK>dy  against  the  ground,  an  instruction  that 
'f  injurira  to  the  traveler  would  have  resulted 
though  the  car  had  been  operated  at  a  speed 
not  in  excess  of  eight  miles  per  hour,  then  any 
rate  of  speed  in  excess  of  eight  miles  per  hour 
was  not  the  proximate  cause  of  the  collision 
and  the  company  was  not  liable,  was  erroneous, 
for  whatever  additional  injury  to  the  traveler 
was  due  to  the  excess  of  speed  was  an  injury 
caused  by  the  company's  negligence. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  D.  K.  Trask,  Judge. 

Action  by  Paul  Bresee  and  anotber  against 
the  Los  Angeles  Traction  Company  and  an- 
other. From  an  order  granting  a  new  trial 
after  verdict  for  deCendants,  they  appeal. 
Affirmed. 

B.  B.  MIlUklQ,  Cor  appellants.  J.  L. 
Mnrpby,  for  re^ondents. 

SHAW,  J.  This  is  an  action  by  tbe  plain- 
tiffs to  recover  damages  for  injuries  to  the 
plaintiff  Ada  Bresee,  alleged  to  have  been 
caused  by  the  negligence  of  tbe  defendants. 
Paul  Bresee  is  the  husband  of  Ada  Bresee. 
and  is  made  a  party  solely  for  that  reason. 
The  wife  will  hereafter  be  referred  to  as  tbe 
plaintiff.  The  plaintiff  was  riding  In  a  two- 
seated  canopy  top  carriage,  driven  by  P.  F. 
Bresee,  along  Hill  street  in  the  city  of  Los 
Angeles,  at  about  10  o'clock  at  night,  and  In 
crossing  the  track  of  the  defendant  company 
a  car,  under  the  management  of  the  defend- 
ant Majonnler  as  motorman,  ran  against  the 
carriage  and  threw  the  plaintiff  with  great 
force  and  violence  to  the  ground,  and  thereby 
severely  bruised  and  Injured  her.  Tbe 
particular  negligence  charged  against  the  de- 
fendants In  the  complaint  is  that  tbe  car  wat* 
being  propelled  along  the  str^  jatJUWt^w- 
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fDl,  excessive,  and  reckless  speed.  Tbe  an- 
swer pleads  contributory  negligence  on  the 
part  of  the  plaintiff.  The  jury  having  return- 
ed a  verdict  tor  the  defendants,  the  plain- 
tiffs moved  for  a  new  trial  on  the  minutes 
of  the  conrt,  and  in  the  notice  of  intention  so 
to  do  set  forth  a  number  of  grounds,  em- 
bracing errors  in  rulings  upon  evidence  and 
In  giving  and  refusing  of  instructions,  and 
that  the  evidence  in  several  particulars  was 
insufficient  to  sustain  the  verdict  The  mo- 
tion was  granted,  and  from  the  order  the 
defendants  appeal. 

The  order  granting  the  new  trial  Is  In  the 
following  words:  "The  motion  of  plaintiffs 
for  new  trial  is  granted  on  the  ground  that 
evidence  relating  to  Dr.  P.  F.  Bresee's  habits 
of  driving  on  occasions  other  than  that  of 
the  accident  was  improperly  admitted,  opln- 
lon  filed."  It  Is  contended  by  the  defend- 
ants that  the  limitation  expressed  in  the 
order  excludes  from  our  consideration  the 
sufficlencj-  of  the  evidence  upon  any  and 
every  point  upon  which  it  is  conflicting.  The 
1  rder.  It  Vill  be  seen,  does  not  expressly 
ilcclare  that  the  motion  was  denied,  so  far 
us  it  was  based  on  other  grounds  than  those 
mentioned  therein,  and,  therefore,  it  does  not 
;ifflrmntlvely  exclude  the  other  grounds  from 
our  consideration.  In  Kauffman  v.  Maler, 
Cal.  277,  29  Pae.  481,  18  L.  K.  A.  124,  it  was 
said  upon  this  subject:  "If  the  trial  court 
in  Its  order  granting  a  new  trial,  excludes 
tills  as  a  ground  of  Its  action  by  direct  tan- 
vuage,  and  the  record  shows  that  there  was  a 
lonflict  of  evidence,"  this  court  will  not  re- 
examine the  evidence.  (The  italics  are  ours.) 
In  that  case  the  lower  court  did,  by  direct 
language,  exclude  the  ground  that  the  evi- 
dence was  Insufficient  and  declared  that,  so 
far  as  that  ground  was  concerned,  the  motion 
was  denied,  and  hence  tbe  decision  Is  not  a 
precedent  for  the  present  case,  where  this 
ground.  If  excluded  at  all.  Is  excluded  by 
implication  only,  and  by  force  of  the  rule 
"expresslo  unius  est  exclusio  alterius."  We 
do  not  find  It  necessary  to  decide  whether  or 
not  tbe  order  in  question  should  be  constru- 
ed to  prevent  a  review  of  the  evidence  by  this 
court.  It  Is  the  established  rule  of  practice 
ttiat  such  an  order,  even  if  It  Is  expressly 
limited  to  a  single  ground,  does  not  exclude 
from  review  on  appeal  any  of  the  grounds  up- 
on which  the  new  trial  was  asked,  e-xcept 
that  of  the  sufficiency  of  conflicting  evidence 
to  support  the  verdict  or  decision.  Kauffman 
T.  Maier,  supra;  Thompson  v.  California  Con. 
Co.  (Cal.  Sup.)  82  Pac.  367;  Simon  Newman 
Co.  T.  Lassing,  141  Cal.  175,  74  Pac.  761; 
Swett  V.  Gray,  141  Cal.  69,  74  Pac.  439;  Slem- 
sen  T.  Oakland,  etc.,  By.,  134  Cal.  49G,  66  Pac. 
672;  People  v.  Castro,  133  Cal.  12.  65  Pac.  13; 
Newman  v.  Overland,  etc.,  Co.,  132  Cal.  74.  C4 
Pac.  110;  Churchill  t.  Flournoy,  127  Cal.  362, 
m  Pac.  791. 

It  Is  conceded  on  both  sides  that  the  ptaln- 
tiff  was  a  mere  guest  of  P.  F.  Bresee  at  tbe 
lime  of  the  accident,  and  bad  neither  the 
control  ot»  noi  the  right  to  control,  the  driv- 


ing of  the  carriage,  and  that  under  such  cir- 
cumstances  the  carelessness  of  the  driver,  F, 
F.  Bresee,  contributing  to  the  Injury,  cannot 
be  Imputed  to  her  so  as  to  constitute  contrib- 
utory negligence  on  her  part;  that  to  sustain 
the  defense  of  contributory  negligence,  the 
defendant  must  prove  personal  failure  of 
plaintiff  to  exercise  ordinary  care.  In  the 
discuBsIoD  of  the  evidence  to  show  such  con- 
tributory negligence  of  plaintiff,  It  will  be 
assumed  that  P.  F.  Bresee  did  drive  upor  tbe 
track  imprudently  near  the  approaching  car, 
and  that  his  negligence  contributed  to  the 
plaintlfTs  injury.  The  contention  of  tbe  de- 
fendant on  this  point  Is  that  P.  F.  Bresee,  was 
a  careless  driver  with  respect  to  the  act  of 
passing  In  front  of  cars  while  driving  about 
tbe  streets,  that  he  had  a  disposition  to  cross 
tracks  in  front  of  and  dangerously  near  to  ap- 
proaching cars,  that  she  knew  bis  character 
in  that  respect,  and  that,  so  knowing,  she  did 
not  look  to  see  if  a  car  was  approaching  when 
she  saw  that  he  was  about  to  cross  the  track,  ^ 
or,  If  she  saw  it,  did  not  warn  him,  nor  make 
an  effort  to  have  him  desist  from  the  attempt, 
or,  that  she  did  not  make  the  extra  effort  in 
these  particulars  that  ordinary  care  demand- 
ed of  her,  in  view  of  her  knowledge  of  his 
careless  character,  that  If  she  had  made  such 
effort  he  would  have  been  deterred  from 
crossing  and  she  would  have  been  unhurt,  and 
hence,  that  her  own  Ia<&  of  care  contributed 
to  her  Injury. 

The  evidence  on  this  question,  referred  to 
In  the  order  granting  a  new  trial,  consisted 
of  testimony  to  tbe  effect  that  P.  F.  Bresee 
had  been  for  many  years  almost  constantly 
driving  about  the  dty  with  the  same  horse 
and  carriage,  that  on  five  occasions  prior  to 
the  accident  be  had  been  seen  to  drive  in 
front  of  cars  so  near  thereto  that  the  wit- 
nesses testifying  considered  It  carelessly  and 
dangerously  near,  that  he  usually  drove  with 
a  loose  rein  and  held  the  reins  loosely  In  one 
hand,  frequently  driving  with  his  head  down, 
or  tamed  to  the  rear  conversing  with  others 
riding  with  him,  and  that  he  did  not  seem 
to  be  observant  of  other  cars  or  vehicles  ap- 
proaching him.  This  evidence  was  not 
introduced  for  the  purpose  of  proving  that 
P.  F.  Bresee  negligently  drove  in  front  of  the 
car  on  the  occasion  of  the  accident.  The  de- 
fendants relied  on  other  evidence  to  prove 
that  fact,  and  so  stated  to  the  court.  The 
question  of  its  admissibility  for  that  purpose 
Is,  therefore,  not  Involved,  and  this  must  be 
kept  carefully  in  mind.  It  was  offered  and 
admitted  expressly  for  the  pui-pose  of  show- 
ing the  character  of  P.  F.  Bresee  as  a  care- 
less driver.  In  that  connection,  and  in  order 
to  make  It  relevant,  it  was  further  proposed 
by  the  defendants  to  show  that  plaintiff,  at 
the  time,  knew,  or  should  have  known,  bis 
character  In  that  respect  It  is  first  to  be 
noted  that  tbe  cases  on  'the  subject  of  the 
introduction  of  such  evidence  of  character  or 
previous  habits  to  prove  the  fact  of  neg- 
ligent driving  on  the  occasion  of  the  accident 
ore  not  applicable  to  the  question  Jiow  undeo 
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consideration.  Upon  that  question  there  l6 
much  confusion  and  considerable  conflict  la 
the  authorities.  We  think  the  admissibility 
of  the  evidence,  for  the  purposes  for  which  It 
was  here  offered,  depends  upon  different 
conditions  and  upon  a  dlHerence  in  tbe  Issue 
to  which  it  is  directed. 

The  purpose  of  the  evidence  was  to  lay  a 
foundation  for  the  application  of  the  familiar 
rule  that  the  degree  of  care  necessary  to  con- 
stitute the  ordinary  care  required  of  a  person 
upon  any  particular  occasion.  Is  measured  by 
reference  to  tbe  circumstances  of  danger  and 
risk  known  to  such  person  at  the  time.  When 
the  negligence  of  a  person  upon  a  particular 
occasion  is  in  Issue,  It  is  usually,  if  not  al- 
ways, permissible  to  prove  every  fact,  known 
to  such  person  at  the  time,  which  would  have 
a  reasonable  tendency  to  Increase  or  decrease 
the  risk  and  danger  of  a  particular  course  of 
action.  There  are  numerous  instances  of  the 
application  of  this  rule  which  are  somewhat 
ana'bgous  to  the  case  at  bar,  though  we  hare 
not  found  any  case  precisely  to  the  same 
point  Thus,  vicious  habits  uf  an  animal  may 
be  proven  to  show  that  it  was  negligence  to 
allow  It  to  go  at  large  or  unmuzzled,  and 
particular  exhibitions  of  such  viciousness,  of 
which  tlie  owner  has  knowledge,  may  be 
shown  as  evidence  of  the  vicious  disposition 
and  of  the  neglect  in  issue.  Judd  v.  Clare 
mont.  60  N.  H.  419.  23  Atl.  427;  Lynch  v. 
Bichardsou,  IGS  Mass.  IGO,  39  N.  E.  801,  47 
Am.  St  Eep.  444;  Muller  t.  McKesson,  73 
N.  y.  199,  29  Am.  Rep.  123;  1  Wlgmore  on 
Evidence,  §  251.  And  lack  of  ski.l  of  an 
employs,  and  particular  Instances  thereof, 
may  be  shown,  coupled  with  knowledge  there- 
of by  the  employer,  to  prove  negligence  of 
the  employer  in  hiring  or  retaining  him. 
Pittsburgh,  etc.,  Co.  v.  Ruby,  38  Ind.  312,  10 
Am.  Rep.  Ill;  MIch.  Cent.  R.  R.  v.  Gilbert 
46  Mich.  179,  9  N.  W.  243;  Davis  r.  R.  R. 
Co.,  20  Mich.  120,  4  Am.  Rep.  304;  1  Wlgmore 
on  Evidence,  §§  203,  250.  Although  the  rule 
Is,  as  conceded  here,  that  a  person  who  Is 
injured  while  riding  in  a  vehicle  driven  by  an- 
other Is  not  chargeable  with  the  contributory 
negligence  of  the  driver,  In  which  he  did  not 
pai-tlcipate,  yet  such  person  Is  not  absolved 
from  all  personal  care,  but  is  required  to 
exercise  ordinary  care  to  avoid  the  Injury. 
Dean  v.  Vena.  R.  R.  Co.,  129  Pa.  514,  18  AtL 
718,  0  L.  R.  A.  143,  15  Am.  St  Rep.  733; 
Michigan  City  t.  Boeckllng,  122  Ind.  39,  23 
N.  E.  518;  Brickell  v.  N.  Y.  Cent  R.  R.,  120 
N.  T.  290,  24  N.  E.  449,  17  Am.  St  Rep.  648; 
Nesbit  v.  Garner,  75  Iowa,  314,  39  N.  W.  5iO, 
1  L.  R.  A.  152,  9  Am.  St  Rep.  486;  1  Shear- 
man  &  B.  on  Ncg.  §  6Ga.  The  character  and 
habits  of  the  driver  of  the  carriage  with 
respect  to  similar  dangers,  if  known  to  the 
plaintiff,  would  naturally  have  some  effect 
on  her  own  conduct  on  the  particular  occa- 
sion In  keeping  a  lookout  for  the  danger  her- 
self, in  giving  him  warning,  and  In  enjoining 
on  him  a  prudent  course,  and  in  order  to  en- 
able the  jury  to  determine  whether  or  not 
tbe  exercised  ordinary  care  in  that  respect, 
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it  was  proper  to  give  evidence  of  such  char^ 
acter  and  habits,  coupled  with  proof  of  knowI> 
edge  thereof  on  her  part.  These  observations 
and  conclusions,  however,  are  not  applicable 
to  the  evidence  of  the  driver's  previous  habits 
of  driving  with  a  loose  rein,  or  of  holding  the 
reins  loosely  In  one  hand.  These  habits 
would  not  tend  to  prove  either  a  careless 
habit  of  driving  lu  front  of  cars  too  close  for 
safety,  or  a  disposition  to  do  so.  It  was  not 
claimed  that  tbe  accident  was  attributable  to 
his  lack  of  control  over  the  horse  due  to  his 
manner  of  holding  the  reins.  This  evidence 
was  not  pertinent  to  any  Issue  In  the  case  and 
was  improperly  admitted.  Although  tt  was 
probably  of  slight  importance,  yet.  In  view  of 
tbe  large  discretion  committed  to  the  judge 
of  the  trial  court  In  the  matter  of  grant- 
ing a  new  trial,  we  cannot  say  it  was  not 
properly  granted  on  that  ground.  We  do  not 
consider  it  necessary  to  consider  the  ques- 
tion of  the  sufficiency  of  the  evidence  to 
show  plaintiff's  knowledge  ot  the  driver's 
habits  and  character  and  of  the  particular 
instances  of  his  negligence.  Upoii  another 
trial  the  court  can,  It  deemed  best,  direct 
the  order  of  proof  so  that  the  evidence  of 
such  knowledge  on  her  part  shall  be  first  in- 
troduced, and  if  no  aufflclent  evidence  to  go 
to  the  jury  Is  offered  on  that  point  or  In 
respect  to  some  of  the  instances,  the  corres- 
ponding evidence  thereof  can  be  excluded. 

At  the  request  of  the  defendant  tlie  court 
instructed  the  Jury  with  respect  to  the  con- 
duct of  the  motorman  that:  "It  Is  not  negli- 
gence on  the  part  of  such  motorman  to  as- 
sume that  a  person  will  not  attempt  to  cross 
the  track  In  front  of  an  approaching  car, 
which  is  so  near  as  to  render  a  collision  prob- 
able." The  probability  of  a  collision  between 
a  moving  car  and  a  vehicle  crossing  in  front 
of  it  depends  largely  upon  the  speed  of  the 
car,  and  the  action  of  a  careful  person  at- 
tempting to  cross,  lu  choosing  the  distance 
at  which  to  cross  in  front  of  such  car,  will 
depend  upon  his  knowledge,  and  means  of 
knowledge,  of  the  speed  with  which  the  car 
is  approaching  him.  There  was  evidence 
strongly  Indicating,  If  not  absolutely  demon- 
strating, that  the  car  in  question  at  the  time 
'of  the  accident  was  running  at  a  speed  of 
at  least  25  or  SO  miles  an  hour.  This  xrah 
in  tbe  nighttime  and  upon  a  street  in  the 
thickly  settled  portion  of  the  city.  With  the 
car  going  at  such  tremendous  speed,  it  is  not 
unlikely  that  persons  about  to  cross  the  track 
might  choose  a  place  so  near  as  to  make- 
collision  probable,  and  yet  from  their  point 
of  view,  it  might  seem  entirely  reasonable 
and  safe  for  them  to  cross  at  the  place  se- 
lected. Their  failure  to  perceive  the  danger 
might  be  entirely  due  to  the  excessive  speed 
of  the  car,  and  to  their  Inability  In  the  dark- 
ness to  detect  it  and  comprehend  the  short- 
ness of  the  time  required  for  the  car  to  pass 
over  the  distance  between  it  and  the  place- 
selected  for  the  crossing.  The  motorman 
must  he  assumed  to  know  approximately  the 
speed  of  his  car.  Under  such  circumstaQceB.- 
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find  while  running  at  sneli  exceulve  speed,  It 
cannot  be  said  as  a  matter  of  lav,  tbat  tbe 
motorman  oogbt  not  re&Bonabl7  to  have  ex- 
pected tbat  persons  mlgbt  attempt  to  cross 
the  track  at  a  point  which  would  In  fact  be 
dangeroasiy  near,  but  which  to  them  would 
not  appear  so.  The  drcnmstances  might  be 
aoch  aa  to  charge  him  with  knowledge  of  this 
likelihood.  Doe  care  would  require  bim  In 
tbat  case  to  anticipate  such  probability  rea- 
sonably arising  from  the  consequences  of  bis 
own  gross  carelessness.  The  court,  there- 
for^ should  not  bare  stated  as  a  matter  ot 
law  that  the  motorman,  imder  the  drcum* 
stances  had  a  rlgbt  to  assume  tbat  persons 
would  not  cross  dangerously  near  In  front 
ot  him.  It  should  have  been  left  to  the  jury 
to  say  whether  or  not  his  speed  was  so  great 
that  be  should  have  assumed  tliat  persons 
ml^t  fgnorantiy  attempt  to  cross  so  near  as 
to  make  a  collision  probabla 

The  court  also,*  at  the  request  of  the  defend- 
ants. Instructed  the  Jury  with  respect  to  the 
proximate  cause  oS  the  injury,  as  follows: 
"If  yoo  believe  tcom  the  evidence  tbat  said 
collision,  and  the  Injuries  so  sustained  by 
said  Ada  Bresee,  would  have  resulted,  even 
bad  said  car  been  operated  at  a  rate  of  speed 
not  in  excess  of  eight  miles  per  hour  at  the 
time  the  v^icle  in  question  was  turned  to 
cross  the  railway  tracks,  then  uof  rate  of 
speed  in  excess  of  eight  miles  per  hour  that 
said  car  may  have  been  running  at  said  time, 
was  not  a  proximate  cause  of  said  collision, 
and  cannot  render  the  defendonte  Jlable  In 
this  action."  This  instruction  implies  a  fact 
not  pbysically  possibly  namely,  that  an  In- 
jury caused  by  being  thrown  with  great 
force  and  violence  from  tbe  carriage  to  the 
ground  would  have  been  as  great  if  tbe  force 
and  violence  had  been  less  than  It  actually 
was,  the  other  circumstances  being  precisely 
the  some.  The  action  of  force  and  violence, 
other  things  being  tbe  same,  Is  mechanical 
and  absolute,  and  it  is  impossible  that  differ- 
ent degrees  ot  force  should  produce  the  some 
results,  where  all  other  drcumsttmces  are  pre- 
cisely the  same.  Bo  far  as  the  mere  fact  of 
the  collision  was  concerned,  it  may  be  that, 
altboQgh  the  speed  ot  the  car  was  more  than 
eight  miles  an  hour,  it  would  have  occurred 
bad  tbe  speed  been  less.  The  Injury  com- 
plained of,  however,  was  alleged  to  have  been 
directly  caused  by  tbe  Impact  ot  the  plain- 
tiff's body  against  tbe  ground,  and  its  extent 
would  necessarily  d^>end  upon  the  force  of 
the  impact,  and  tbat  force  would  dei)end  on 
the  speed  ot  the  car.  Any  increase  in  the 
speed  would,  necessarily,  add  to  the  force 
and,  consequently,  to  tbe  extent  of  the  Injury. 
At  the  time  this  accident  haj^ened  it  was  un- 
lawful to  propel  a  street  car  along  tbe  streets 
of  the  dty  at  a  rate  exceeding  eight  miles 
an  hour,  and  a  speed  In  excess  of  that  rate 
constituted  negligence,  as  a  matter  of  law, 
and  rendered  the  party  operating  tbe  car  lla- 
Up  for  any  Injury  caused  by  sucdi  excessive 
raCSb  Whatever  additional  injury,  therefore^ 


was  doe  to  the  excess  of  speed  oVer  eight 
miles  an  hour,  was  an  hijury  caused  by  the 
defendants*  negligence.  Tbe  excess  In  the 
speed  o-rex  that  rate,  an  e»»ss  wldcb  Is  as- 
sumed by  tbe  instniction  In  questlcm,  must 
have  been  the  direct  cause  of  such  additional 
injury.  This  additional  injury  from  such 
negligence  would  render  the  defendants  llabje 
in  the  action.  In  the  alwence  ot  plaintiff's 
contributory  negligence.  If  the  instruction 
had  been  limited  to  tbe  happening  ot  the 
collision  alone,  it  might  not  have  been  ob- 
jectionable in  this  respect,  although  even  In 
tbat  case  it  is  metaphysical  In  form  And 
would  have  tended  to  confuse  the  Juit*  But 
in  the  assertion  that,  under  tbe  circum- 
stances stoted,  the  excess  ot  speed  could  not 
render  tbe  defendants  liable  in  the  action, 
it  was  erroneous.  In  either  event  it  should 
not  have  been  glvai.  The  order  Is  affirmed. 

We  concur:  BEATTT,  C.  J.;  HENSHAW, 
J.;  LOBIQAN,  J.;  SLOSS,  J.;  AlfQSUXOT- 
TI,  J. 


(B  CaL  App.  Itt) 

In  re  HEED'S  ESTATE. 

(Court  of  ApTWul,  Second  District,  Californls, 
Feb.  23,  lOOa  Rebearine  Denied  by  Su- 
preme Court  May  SI,  1000.) 

1.  EXECTITOBS  —  SaLES—PoWEB    OT  COTJBT— 

Who  may  Question. 

The  question  of  the  power  of  the  court 
to  direct  a  new  sale  on  setting  aside  a  former 
executor's  sale  cannot  be  raised  by  the  original 
purchaser;  the  executor  making  no  objection. 

2.  Same— Setting  Abide  Sale. 

Under  Code  Civ.  Proc  i  3532.  authorizing 
the  court  to  set  aside  an  executor's  sale  It  an 
offer  of  10  per  cent,  more  in  amount  than 
that  named  in  the  return  be  made  in  writiug 
by  Houie  responsible  person,  the  court  may  set 
aside  the  sale  on  such  an  offer  tieiug  made 
by  the  original  purchaser. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Waldo  M.  York,  Judge. 

Proceedings  for  tbe  sale  of  real  estate  by 
Martin  Wincb,  executor  of  Amanda  W.  Reei 
From  an  order  refusing  to  confirm  tbe  sal^ 
the  purchaser,  Francis  B  Cmwtarit  appeals. 
Affirmed. 

Wrlgb^  Bell  ft  Ward,  for  appellant 
Works,  Tiee  &  Works,  Oscar  A.  Tripped  and 
John  A.  Goodrich,  for  respondent 

SMITZI,  J.  This  la  an  appeal  from  an  op> 
der  refusing  to  confirm  a  sale  of  real  estate 
at  which  the  appellant  was  purchaser.  The 
sale  was  made  under  a  power  In  the  will  of 
respondent's  testatrix,  authorizing  tbe  ex- 
ecutor to  sell  and  convey  the  property,  real 
and  personal,  of  the  estate  "upon  such  terms 
and  coDditiona  and  for  such  prices  as  to  him 
shall  seem  good." 

The  objections  to  the  order  wgeA  by  tbe 
appellant  are:  (1)  That  tbe  sale  was  fair; 
(2)  that  the  price  was  not  disproportionate 
to  the  value  of  tbe  property  sold  at  the  time 
of  the  sale;  (8)  that  to  justify  the  order 
proof  ot  two  conditions  were  essential,  name-  . 
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l7i  tbat  tbe  price  was  Insnfflcient  at  tbe  time 
of  the  sal^  and  that  a  sum  exceeding  sncb 
bid  at  least  10  per  cent  exclusive,  eta.  could 
be  obtained;  and  (4)  tbat  the  court  bad  no 
power  to  direct  a  new  sale.  Of  these  points, 
tbe  first  Is  sustained  by  tbe  recitals  of  the 
order,  and  may  be  admitted.  As  to  tbe  sec- 
ond, tbe  prpponderatlng  evidence  was  no 
doubt  In  favor  of  appellant's  contoitlon ;  but 
there  was  some  evidence  to  the  contract, 
which  It  appears  from  tbe  statements  of  the 
coui't  was  regarded  by  It  as  sufficient  to  re- 
ject the  sale.  As  to  the  fourth,  it  Is  a  matter 
with  which  we  thinli  the  appellant  was  not 
concerned ;  and  as  the  order  was  made  upon 
the  application  of  the  executor,  who  Is  re- 
spondent, no  objection  can  be  urged  to  it 

The  remaining  objection  Is  based  upon  an 
Incorrect  coustruc-tion  of  the  statute,  which 
authorizes  the  court  in  its  discretion  to  set 
aside  the  sale,  "if  an  ofter  of  10  per  cent, 
more  in  amount  than  tbat  named  In  the  re- 
turn be  made  to  the  court,  In  writing,  by  a 
responsible  person."  Estate  of  Robinson,  142 
Cal.  157,  75  Pac.  777.  There  Is  nothing  In 
the  decision  In  Estate  of  r^eonls,  138  Cal.  194, 
71  Pac.  171,  Inconsistent  with  this  view ;  that 
case  dealt  with  a  different  provision  of  tbe 
Btatute.  In  tbe  present  case,  a  written  offer 
of  10  per  cent,  more  than  the  amount  named 
In  tbe  return  was  made  by  the  appellant  him- 
self ;  and  It  was  then  In  tbe  discretion  of  tbe 
court,  under  tbe  prorlslon  In  question,  either 
to  accept  sncb  ottee  and  confirm  the  sale,  or 
to  order  a  new  sale.  It  is,  Indeed,  claimed  by 
the  appellant  that  hla  bid  was  the  result  of 
a  mistake^  But  tnls,  we  think,  Is  immate- 
rial ;  nor  do  we  tbhik  that  tbe  conrt  was 
bound  to  accept  the  offer.  It  may  be  added, 
however,  that  tbe  appellant's  bid  was  in- 
creased by  10  per  cent,  by  another  written 
offer  by  responsible  bidder  to  purchase  for 
tbe  sum  of  ¥B6,300;  and  we  are  of  opinion, 
notwithstanding  tbe  objections  of  appel- 
lant— ^wblch  seem  to  have  bad  some  weight 
with  tbe  court  below — that  tbe  court  might 
have  accepted  this  bid.  Tbe  objections 
referred  to  are,  that  under  the  terms 
of  the  sale  to  Crawford  the  deed  was 
to  contain  certain  "conditions,  covenants 
and  restrictions"  as  to  modes  of  building,  etc., 
to  operate  for  10  years,  and  that  the  bid  of 
(36,^00  was  upon  the  condition  that  the 
purchaser  should  be  so  far  relieved  from  the 
conditions  Imiiosed  on  the  appellant  as  to  per- 
mit tliem  to  erect  an  opera  house  as  describ- 
ed in  the  bid.  The  executor  expressed  his  j 
acquiescence  in  the  proposed  change,  which, 
it  appears,  would  have  Ijeen  equally  bene- 
ficial to  the  estate;  and  we  are  of  tbe  opinion 
that  the  provisions  of  section  1552,  Code  Civ.  ' 
Proc.,  were  substantially  compiled  with. 

The  order  appealed  from  Is  affirmed. 

We  concur:   GRAY,  P.  X ;  ALL£^,  J. 


<l  Cal.  App.  338) 
ALCATRAZ  MASONIC  HALL  ASS'N  T. 
UNITED  STATES  PIDEUTT  & 
GUARANTY  CO. 

(Court' of  Appeal,  First  District,  California. 
March  28.  1900.) 

1.  Priptcipai,  and  Surett  — Discdabge  of 
Surety— Change  in  OsMfJATioN. 

Under  Civ.  Code,  §  2819,  exonerating  a 
guarantor  if  bjf  any  act  of  the  creditor  the 
original  obligation  is  altered  in  any  material 
respect,  a  surety  in  a  bond  conditioned  on 
performance  by  a  contractor  of  a  building  con- 
tract for  $lG.dO0,  is  released  from  liability  on 
the  owner  and  contractor  chaosing  the  plans 
and  increasing  tbe  cost  $316. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Surety,  ii  162-165.] 

2.  Same— Extent  of  Liabtlttt. 

Since  a  contractor,  under  contract  for 
the  construction  of  a  building  and  the  delivery 
thereof  free  from  all  liens,  is  liable  only  for 
enforceable  liens,  a  surety  in  a  bond  condi- 
tioned on  the  performance  of  the  contract  is 
liable  only  for  enforceable  liens. 

3.  Same. 

A  contract  for  the  construction  of  a  build- 
ing required  the  owner  to  pay  75  per  cent,  of 
the  contract  price  in  installments,  and  the  bal- 
ance ($4.0751  35  days  after  the  acceptance  of 
the  work.  A  surety  executed  a  bond  in  the 
sum  of  $4,0(9.  conditioned  on  the  contractor 
delivering  the  building  free  fnmi  liens.  Heta 
that,  unless  the  owner  was  compelled  to  pay 
a  greater  sum  than  $4,075  to  free  the  building 
from  valid  liens,  the  surety  was  not  liable: 
it  having  the  right  to  have  this  amount  applied 
toward  the  satisfaction  of  valid  claims. 

4.  Same. 

A  surety  in  a  tjond  conditioned  on  a  con- 
tractor, under  contract  for  the  construction  of 
a  building,  performing  hU  contract  and  de- 
livering the  building  free  from  liens,  is  not 
liable  for  the  expenses  incurred  by  the  owner 
in  suits  for  the  enforcement  of  liens,  where 
under  the  contract  he  was  not  required  to  pay 
25  per  cent,  of  the  contract  price  until  35  days 
after  the  completion  of  the  building,  during 
which  time  he  could  ascertain  the  Hen  claimants 
and  pay  them  from  the  sum  unpaid. 

Apiieal  from  Sux>erior  Court,  Alameda 
County ;  F.  B.  Ogden,  Judge. 

Action  by  the  Alcatraz  Masonic  Hall  As- 
sociation against  tbe  United  States  Fidel- 
ity &  Guaranty  Company,  From  a  Judg- 
ment for  d^ndanl^  plaintiff  appeals.  Af- 
firmed. 

Snook  &  Church,  for  appellant  Camp- 
bell, Metson  &  Campbell,  for  respondent, 

HARBISON,  P.  J.,  The  plaintiff  entered 
into  a  contract  with  one  I/.  U.  Grant,  Octo- 
ber 19, 1899,  for  the  construction  by  the  latter 
of  a  building  upon  Its  land  at  the  agreed  price 
of  $10,300,  and  at  the  same  time  the  said 
Grant  as  principal  and  the  defendant  as  sure- 
ty executed  to  the  plaintiff  a  bond  of  indem- 
nity In  the  sum  of  $4,075,  conditioned  that 
Grant  should  faithfully  perform  the  said  con- 
tract and  deliver  tbe  building  to  the  plaintiff 
within  the  contract  time  for  Its  completion, 
free  from  all  liens,  demands,  and  claims, 
and  should  pay  to  the  persons  performing 
labor  or  furnishing  materials  for  the  con- 
struction of  the  building  the  value  thereof. 
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The  contract  prorlded  tbat  the  building 
Bhoald  be  completed  within  150  working  days 
from  the  date  thereof,  and  that  tlic  pay- 
ment  of  the  contract  price  should  be  made 
In  tnstaUments  aB  the  work  progressed,  In 
sums  equal  to  75  per  cent  of  the  value  of 
the  m>rk  dime  and  materials  furnished,  as 
estimated  on  the  Ist  and  l&th  days  of  each 
nuHith,  and  the  balance  to  wit,  26  per  cent, 
of  the  contract  price  of  fiaSOO  (M.0T5)  36 
days  after  the  completion  and  acceptance  of 
the  work.  After  the  execution  and  record- 
ing of  the  contract  the  plaintlfC  and  Grant 
made  certain  alterations  and  changes  there- 
in, by  which  the  cost  of  the  building  was 
Increased  In  the  sum  of  $315,  and  agreed 
tbat  the  said  additional  cost  should  be  paid 
at  the  same  times  and  in  the  same  manner 
as  payments  under '  the  original  contract. 
During  the  prepress  of  the  work  paymmts 
were  made  to  Grant  upon  certificates  of  the 
architect  on  account  of  installments  due  on 
the  contract,  amounting  to  $12,138.85.  Be- 
fore the  building  was  -completed  Grant 
abandoned  tiie  contract,  and  the  plaintiff 
completed  the  construction  of  the  building 
and  expended  therefor  $641.28.  After  Its 
completion  certain  parties,  who  had  fur- 
nished materials  and  performed  labor  for 
Grant  In  Its  construction,  filed  claims  of 
lien  therefor,  amounting  to  about  $7,500,  and 
subsequently  brought  actions  In  the  superior 
court  for  their  enforcement  These  actions 
were,  by  an  or^r  of  court,  consolidated,  and 
the  plaintiff  filed  its  answer  thereto,  alleging 
that  the  building  was  not  subject  to  liens 
exceeding  in  the  aggregate  $3,834.92,  and  of- 
fering to  deposit  that  sum  In  court  for  their 
satisfacticHL  Upon  the  trial  of  the  cause 
the  court  found  that  that  was  the  amount 
due  from  the'  plaintiff  to  Grant  upon  the  con- 
tract at  the  commencement  of  the  action; 
and  up<m  its  order  the  sum  was  deposited 
in  court  for  the  said  claimants,  and  the  court 
thereupon  rendered  its  Judgment  that  the 
said  liens  were  thereby  fully  satisfied.  In 
this  litigation  .the  plaintiff  employed  certain 
attorn^,  for  whose  sarvlces  he  iiald  ^SOO, 
and  Incuned  certain  costs,  amounting  to 
$27.  The  presoit  action  is  brought  to  re- 
cover these  amounts  from  the  defendant  A 
demuTTOT  to  the  complaint  was  sustained, 
and  from  the  jndgmoit  enter^  thereon  the 
plaintiff  bas  appealed. 

The  bond  of  the  defendant  makes  no  ref- 
erence to  the  provisions  of  section  1208, 
Code  of  Civil  Procedure,  and  the  objection 
to  its  validity  based  upon  the  rulings  of  the 
Supreme  Court  in  reference  to  that  section 
are  inapplicabl&  It  is  unnecessary  to  con- 
sider the  effect  of  the  provision  in  the  bond 
tor  the  paym^  Grant  to  the  laborers 
and  materialmen,  since  the  complaint  herein 
Is  limited  to  tlie  rights  of  the  plaintiff  alone. 
The  condition  of  the  defendant's  (d>lIgatlon 
Is  the  failure  of  Grant  to  faithfully  perform 
bis  contract  and  deliver  the  building  to  the 
plaintiff  free  from  nil  liens,  claims,  and 


demands.  Although  it  Is  alleged  that  Grant 
did  not  c<Hnplete  the  building,  but  abandoned 
his  contract  when  it  ^as  uncompleted,  and 
the  plaintiff  was  compelled  to  complete  the 
same,  It  does  not  show  that  It  has  sustained 
any  damage  thereby,  or  make  any  claim 
against  the  defendant  therefor.  The  total 
amount  of  the  contract  price  for  the  build- 
ing and  for  the  extra  work  is  $16,615.  De- 
ducting from  this  $12,138.85  paid  to  Grant 
upon  the  certificates  of  the  architect  as  the 
.  work  progressed,  and  $3,834.92  determined 
by  the  court  to  be  in  the  plaintiff's  hands 
aiqillcable  for  the  discharge  of  the  Hens  up- 
>n  the  building,  there  remains  $041.23,  the 
amount  paid  by  the  plaintiff  fbr  the  com- 
pletion of  the  building,  thus  showing  that 
the  plaintiff  sustained  no  pecuniary  damage 
by  reason  of  Grant's  failure  to  complete  his 
contract  The  basis  of  the  defendant's  obli- 
gation which  the  plaintiff  presents  in  sup- 
port of  Its  r^t  of  action  is  the  failure  of 
Grant  to  deliver  the  building  free  from  Hens, 
and  upon  this  point  it  alleges  that  upon  the 
completion  itf  the  building  the  sum  of 
$8,834.92  was  chargeable  against  the  build- 
ing for  liens  and  claims  thereon ;  and  it 
also  alleges  that  upon  the  trial  of  the  action 
to  enfi>rce  the  liens  the  court  found  that  the 
lien  <>lalmante  were  entitled  to  this  amount 
of  money,  and  tbat  upon  depositing  that 
amoupt  In  court  for  the  discharge  of  said 
liens  the  court  rjmdei'ed  its  Judgment  that 
the  ll^ns  were  fully  satisfied.  i 
1.  The  alteration  of  the  contract  as  set 
forth  in  tlie  complaint  had  the  effect  to  re- 
lease the  surety  from  Its  contract  of  in- 
demnity. There  Is  no  allegation  in  the  com- 
plaint supporting  the  au^estlon  in  the  brief 
of  the  appellant  that  the  original  contract 
contained  a  provision  authorizing  changes 
to  be  made  therein;  nor  is  it  alleged  that 
the  changes  were  made  with  the  consent 
of  the  defendant  For  the  purpose  of  de- 
termining the  sufflcien<7  of  the  complaint 
as  against  the  demurrer  we  can  consider 
only  matters  therein  set  forth.  There  Is 
no  principal  of  law  better  settled  than  that 
a  surety  has  the  right  to  stand  upon  the 
very  terms  of  his  contract  and  that  any  al- 
teration in  the  terms  of  the  principal's  con- 
tract, made  by  the  pariies  thereto  without 
bis  assent  will  have  the  effect  to  discharge 
blm  from  all  liability.  By  such  alteration 
the  contract  ceases  to  be  the  oae  for  which 
he  became  Burets',  and  the  extent  of  such  al- 
teratltm,  or  whethw  his  liability  will  be  in- 
creased or  diminished  thereby,  is  immaterial. 
Having  the  right  to  decermlne  In  the  first 
instance  whether  he  will  become  such  surety 
or  not;  be  has  the  right  to  be  codsnlted  upon 
the  twms  proposed  for  any  variation  of  fais 
obligation,  and  If  mode  otherwise  his  obliga- 
tion is  extii^uished.  The  principle  of  this 
rule  is  discussed  In  Brandt  on  Suretyship,  | 
100.  See.  also,  Miller  r.  Stewart,  0  Wheat 
(U.  S.)  C80,  6  Ed.  189;  Bcthune  v.  Dozler,  10 
Ga.  235.   In  this  state  th^  Legislature  hu» 
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declared  In  section  2818,  OIt.  Code,  that  If 
by  any  act  of  the  creditor  without  hta  con- 
sent the  original  obligation  of  the  principal 
la  altered  In  any  respect  he  Is  exoDsmteA. 
That  the  alterations  In  the  contract  agreed 
upon  between  the  plalntifF  and  Grant  had 
the  effect  to  alter  the  obligation  of  the  surety 
la  apparent  A  greater  length  of  time  was 
thereby  required  within  which  to  finish  the 
bulldlnsr,  and  a  greater  amount  of  labor  and 
of  expenditure  incident  thereto  than  that  for 
which  the  defendant  had  agreed  to  indemni- 
fy the  plaintiff.  Because  of  these  alterations 
the  defendant  ceased  to  be  liable  on  its 
contract  Judah  y,  Zimmerman,  22  Ind.  888 ; 
O'Nenl  T.  Eelley.  65  Ark.  550;  47  8.  W.  409; 
Eldrldge  T.  Fuhr.  50  Ua  App.  44;  Beers  v. 
Wolff,  116  Mo.  179,  22  S.  W.  620.  The  ex- 
pression found  in  the  opinions  in  some  cases 
that  the  surety  Is  discharged  by  any  "ma- 
terial" alteration  of  the  contract  has  refer- 
ence to  such  an  alteration  as  will  merely 
▼ary  the  form  of  the  contract  without  chan- 
ging Its  substance,  bnt  does  not  Include  such 
an  alteration  as  wilt  Increase  the  obliga- 
tion for  which  the  lnd»nnlty  was  givoi. 
In  O'Neal  t.  Kelley.  06  Ark.  650,  47  S.  W. 
409,  the  Increased  cost  of  the  alteration  was 
925,  and  In  Beers  t.  Wolff,  116  Ua  179, 
22  8.  W.  620,  wh«e  the  contract  price  was 
f31.000,  the  cost  of  the  alterations  was  9231. 
It  cannot  be  said  that  an  alteration  .which 
cost  upwards  of  9S00,  as  in  the  present 
case,  Is  not  material.  Nor  can  the  court  say 
that  If  this  additional  cost  had  been  In- 
duded  In  tlie  original  contract  the  defendant 
would  have  been  wlllli^  to  bind  itself  as 
surety  for  Its  performance. 

2.  The  contract  with  the  plaintiff  on  the 
part  of  Grant  to  deliver  ttie  bnlldhig  free 
from  all  Hens,  claims,  and  demands  Is  to  be 
construed  as  limited  to  such  lleiu  and  de- 
mands as  can  be  enforced  against  tha  bulld- 
Ing,  and  not  as  Including  claims  of  Hen 
which  are  unauthorized  or  Invalid,  or  for 
wblch  the  claimants  have  no  right  of  re- 
coveir;  and  the  obligation  of  -  tlie  defend- 
ant BS  surety  fbr  Grant  has  the  some  limi- 
tation. Unless  the  plaintiff  has  been  com- 
pelled to  pay  a  greater  sum  of  mon^  to 
free  the  building  from  the  liens  than  the  un- 
paid amount  of  the  contract  price  for  its 
construction  it  has  suffered  no  damage.  By 
its  contract  with  Grant  It  agreed  to  retain 
from  him  the  sum  of  $4,076 — the  exact 
amount  of  the  defendant's  agreement  of 
Indemnity — until  35  days  after  the  comple- 
tion of  the  building.  This  was  an  additional 
security  In  Its  bauds  for  the  faithful  per- 
formance by  Grant  of  his  contract,  including 
the  delivery  of  the  building  free  trtm  liens, 
and  the  defendant  was  entitled  to  have  this 
amount  of  money  applied  by  the  plaintiff 
toward  the  satisfaction  of  the  claims  of 
lien  for  which  it  had  been  retained.  Under 
the  well-established  rule  in  this  state,  if 
the  "owner"  in  a  building  contract  observes 


the  ocHulltlonB  of  the  contract  on  his  part 
to  be  performed,  the  amount  of  liens  against 
his  property  cannot  exceed  the  amount  of 
the  unpaid  portion  of  the  price  agreed  upon 
for  constructing  the  building;  and  in  the 
present  case  when  tiie  building  was  com- 
pleted the  plaintiff  bad  in  Its  hands  the  full 
amount  for  which  liens  were  afterward 
fonnd  to  be  valid  charges  against  the  build- 
ing. The  fact  tiiat  liens  for  a  greater 
amount  were  claimed  and  filed,  and  for  the 
enforcement  of  which  actions  were  brought 
did  not  tat  any  respect  enlarge  tlie  liftblUty 
of  the  defoidant  Ttie  record  does  not  ^s- 
close  the  nature  of  these  claims  of  lien*  or 
tbe  drcnmstances  under  wliich  they  were 
filed,  or  fOr  which  1^  claims  were  made; 
but  as  the  court  found  that  the  amount 
chargeable  against  the  building  waa  no 
greater  than  the  unpaid  -amount  of  the  con- 
tract prlce^  it  must  be  assumed  that  for  any 
nccesB  of  that  price  these  claims  bad  no 
valid  foundation.  It  was  tiierefore  within 
the  power  of  the  plaintiff  to  satisfy  the 
amount  of  alt  the  valid  liens  against  Its 
Irailding  by  sppnquriating  therefor  the 
amomit  in  Its  hands;  and  in  view  of  the 
rights  of  the  defendant  as  a  surety,  and  the 
plaintiff's  obligation  towards  It,  It  was  the 
duty  of  the  plaintiff  to  do  so  b^ore  it  conld 
call  upon  the  defendant  for  any  relief. 
Good  faith  towards  tbe  d^endant  required 
It  to  dlscba^  the  Hens  with  tbe  money  then 
held  by  It  for  that  purpose  The  contract 
of  the  defendant  did  not  extend  to  or  Include 
any  trouble  or  expense  which  the  plaintiff 
might  Incnr  In  the  performimce  of  its  own 
duty.  Before  the  eviration  of  the  85  days 
from  the  completion  of  the  building  the  plain- 
tiff knew  or  could  have  ascertained  the 
amount  of  liens  claimed  thereon ;  and  as  it 
knew  that  the  amount  of  the  unpaid  por- 
tion of  the  contract  price  was  tbe  limit  for 
which  any  liens  could  be  enforced  It  was  In 
Its  power  to  satisfy  these  Hens  by  appropria- 
ting the  money  in  its  hands  therefor.  If, 
instead  of  so  doing.  It  chos^  to  await  ac> 
tlons  for  their  recovei7,  and  thereby  incur 
additional  expense.  It  was  an  act  of  its  own 
chooslDg  for  which  the  defendant  la  In  no 
wise  responsible.  Whatever  expense  was  In- 
curred by  reason  of  the  attempt  df  the  claim- 
ants to  enforce  liens  to  which  tliey  were  not 
entitled  Is  not  embraced  in  the  defmdont^ 
cnqtract  Of  Indemnity,  whether  snch  at- 
tempt was  to  enforce  liens  for  a  greater 
amount  than  th^  were  entitled  to  recover, 
or  liens  ior  which  th^  had  no  claim  what- 
ever. The  plaintiff  therefore  is  not  en- 
titled to  recover  from  tlie  defendant  for  the 
services  of  Its  attornQ's  in  defendii^  these 
actions,  or  the  expaisea  incurred  therein, 
and  the  court  properly  snstalned  the  de- 
murrer to  the  complaint 
The  Judgment  is  affirmed. 

We  concur:  OOOPEB»  J.;  HALI^  J, 
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MILLE3B  T.  DONOVAN  (ENGLB,  Intervener). 

(Coort  of  Appeal,  Third  District,  California. 
March  23,  190G.) 

L  Public  I4and9— Contests  —  Statement  of 
Grounds  —  Couplaint   and    Affidavit  — 

SurFICIENCV. 

Under  Pol.  Code,  §  8414.  providinR  that 
when  a  contest  arises  concemin?  the  approval 
of  a  survey  or  location  of  poblic  Inndn  and 
vhen  either  party  demands  a  trial  in  the  courts 
of  the  state,  the  8ur%'pyor  general  must  make 
an  order  referrinjr  the  contest,  and  section 
34iS.  providtne  that  nfter  each  ordrr  ia  made 
"either  party  may  bring  an  action  in  the  superi- 
or Court  of  the  county  wherein  the  land  is  situat- 
ed to  determine  the  conflict,  and  the  production 
of  a  certified  copy  of  the  entry  made  by  either 
the  sarveyor  .reneral  or  the  reiriMer  eivra  the 
coort  fall  and  complete  Jurisdiction  to  hear  and 
determine  the  action."  a  contestant  is  not  re- 
quired to  file  a  statement  of  the  specific  grounds 
of  contest  with  the  surveyor  general,  a  com- 
plaint getting  forth  plaintiff's  application  and 
affidavit  and  averring  that  he  filed  with  such 
ofiicer  his  written  protest  airainst  the  applica- 
tion and  cortifirate  of  purchase  issued  to  de- 
fendant, demanded  that  the  conflicting  claims 
of  plaintiff  and  defendant  be  referred  to  the 
superior  court,  that  said  officer  declared  a  con- 
test to  exist  coneemine  the  right  to  purchase 
the  land,  and  that  he  thereupon  made  an  entry 
and  order  referring  such  contest  to  said  court, 
was  BufiicieDt. 

2.  Sa VE  —  CERnnoATB  OF  PuBCBCABK— Evi- 
dence—Con  FLTOT  OF  Statutes. 

Contests  arising  under  Pol.  Code.  S  8414, 
involving  conflicting  claims  to  public  lands, 
are  f:ovemed  by  Pol.  Code,  {!  3514,  relatinf;  to 
public  landa  of  the  state  and  their  disposition, 
amended  in  1874  (Code  Amendments  1873-74. 
p.  52).  and  making  a  certificate  of  purchase 
prima  facie  eritVnce  of  title,  and  not  by  Code 
Civ.  Proc.  i  1921,  mnking  such  certificate  ijri- 
mary  evidence  of  title :  the  former  section 
havinff  been  amended  since  the  enactment  of 
the  latter  sertion.  and  beinc  the  latest  expres- 
sion of  the  legislative  will. 
8l  Statutes— Constbuction. 

It  is  a  cardinal  rule  of  statutory  construc- 
tion that  specific  provisions  on  a  particular 
subject  control  general  provisions  for  the  class 
to  which  the  subject  belongs. 
4.  PuBtio  f-AND8—C0NTESiy-PATMENT— Title 
—When  Vested. 

Under  Pol.  Code.  S  .S414,  relating  to  the 
disposal  of  contests  involving  title  to  public 
lands,  making  no  distinction  between  certifi- 
cates of  purchase  on  '  which  there  has  been 
partial  payment  and  certificates  where  full  pay- 
ment has  been  made,  and  providing  that  when, 
in  the  judgment  of  the  officer  before  whom  the 
contest  is  made,  a  question  of  law  Is  involved, 
or  when  either  party  demands  a  trial  in  the 
courts  of  the  state,  he  (the  ofiicer)  must  mnke 
an  order  referring  the  contest  to  the  district 
oonrt,  etc. ;  section  S510,  providing  that  patent 
will  issue  whenever  final  payment  has  been  made 
for  any  tract  of  land  the  selection  of  which 
has  been  accepted  and  approved  by  tho  United 
Btntes  authorities,  etc.;  and- section  3.121,  pro- 
viding that  no  patent  must  issue  until  after 
the  expiration  of  one  year  from  the  date  of 
approval  of  the  survey  or  location  by  the  sur- 
veyor general,  nor  until  the  lands  are  relin- 
quished to  the  state  by  authority  of  the  General 
Land  Office  at  Washington — the  legal  title  re- 
mains in  the  state  until  the  patent  issiuea,  and 
a  contest  may  arise  in  the  state  land  office  as  to 
the  right  of  the  holder  of  a  certificate  of  pur- 
chase, whether  the  original  applicant  or  hfs 
assignee,  so  long  as  such  certificate  is  outstand- 
ing, or  at  least  until  the  holder  thereof  is 
ratitled  to  call  for  his  patent:  there  being  no 
difference  in  the  effect  of  the  certificate  npOD 
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the  title  whether  a  part  or  the  whole  of  the  pur- 
chase price  Is  first  paid. 
5.  Saub— .Application  fob  Puboiiasb— Am  - 

DAVIT— Requirements. 

The  affidavit  of  an  applicant  for  the 
purchase  of  state  lands,  must  set  forth  all 
the  requirements  of  the  statute,  and  the  facts 
stated  must  be  true. 

C  Same— Complain>-Peaud— Necessitt  fob 
Alleging. 

One  instituting  a  contest  Involving  title  to 
public  lands  need  not  allege  or  prove  previous 
knowledge  or  notice,  on  the  part  of  an  assignee 
of  an  applicant  for  the  land  intervening  in  the 
action,  of  any  fraud  in  procuring  his  assignor's 
certificate,  as  aucb  assignee  has  no  equities 
entitling  him  to  greater  rights  than  his  assignor. 

7.  KVIDENCE^-BUSDEM  OV  PBOOF— FaILDBE  TO 

Sustain. 

When  a  party  alleges  a  material  fact,  and 
offers  no  evidence  in  support  of  it,  the  court 
is  authorised,  if  denied,  to  find  its  nonexistence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §  122,] 

Appeal  from  Superior  Court,  Plumaa  Coon- 
ty;  E,  P.  McDaniel,  Judge. 

Action  by  W.  J.  Miller  against  Louis  Dono- 
van; J.  M.  Engle,  Intervener.  Judgment  for 
plaintiff,  and  Intervener  appeals.  Affirmed. 

Goodwin  &  Moncnr  and  J.  D.  Goodwin,  for 
appellant  W.  A.  Gett  and  L.  N.  Peter,  tor 
respondent 

CHIPMAN,  P,  J.  This  Is  an  action  com- 
menced under  sections  3414  and  341S  of  the 
Political  Code  to  determine  the  right  to  pur- 
chase certain  lieu  lands  as  Indemnity  for 
school  land  upon  a  contest,  between  plaintiff 
and  defendant,  Donovan,  on  reference  by  the 
Surveyor  General  aa  regist^  of  the  State 
Land  Office,  to  the  superior  court  of  Plumas 
county.  J.  M.  Engle  by  leave  of  court  filed 
a  complaint  In  intervention  as  the  assignee  of 
defendant's  certificate  of  purchase.  Plaintiff 
moved  to  strike  from  the  files  the  complaint 
In  intervention,  and  also  filed  a  general  de- 
murrer to  the  same.  The  motion  was  denied, 
and  the  demurrer  was  overruled.  The  de- 
fault of  defendant  for  failure' to  appear  was 
duly  entered,  and  Intervener,  Engle,  made 
answer.  Judgment  was  entered  In  favor  of 
plaintiff  and  against  the  Intervener,  and  the 
latter  appeals  from  the  judgment  on  bill  of 
exceptions. 

Plaintiff  has  moved  the  court  to  dismiss 
the  appeal  on  the  grounds:  First,  that  ap- 
pellant Is  not  a  party  aggrieved  within  the 
meaning  of  section  938  of  the  Code  of  Civil 
Procedure;  second,  that  this  court  has  no  ap- 
pellate jurisdiction  in  actions  brought  under 
section  3414  of  the  Political  Code,  for  the 
reason  that  such  actions  were  special.  UpoiJ 
this  second  point  we  understand  that  the 
Jurisdiction  of  the  appellate  court  is  ques- 
tioned only  as  to  the  Intervener,  and  as  to 
bim  because  he  was  not  a  party  to  the  con- 
test In  the  land  office.  The  view  we  have 
taken  of  the  case  does  not  require  that  we 
should  decide  the  motion  to  dismiss. 

1.  Appellant  contends  that,  under  aectlon 
3414  of  the  Political  Code,  the  contestant 
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must  file  a  statement  of  tlie  specific  grounds 
■of  contest  with  tbe  Surveyor  General.  The 
section  makes  no  such  requirement  A  con- 
test arises  when  two  persons  make  separate 
applications  to  purchase  the  same  state  land. 
If  the  land  Is  still  open  to  location;  and  "when 
either  party  demands  a  trial  in  the  courts  of 
the  state,  he  [the  surveyor  general  as  ex- 
offlclo  register  of  the  state  land  office]  must 
make  an  order  referring  the  contest";  and 
section  3415  provides  tbat  "after  such  order 
Is  made  either  party  may  bring  an  action  in 
the  superior  court  of  the  county  In  which  the 
laud  is  situated,  to  determine  the  conflict, 
and  the  production  of  a  certified  copy  of  the 
entry,  made  by  either  the  Surveyor  General  or 
the  register,  gives  the  court  full  and  complete 
jurisdiction  to  hear  and  determine  the  ac- 
tion." The  complaint  sets  forth  plaintiff's 
application  and  affidavit,  and  avers  that  be 
filetl  with  this  oflflcer  his  written  protest 
against  the  application  of  and  certiflcate  of 
purchase  issued  to  defendant,  and  demanded 
that  the  conflicting  claims  of  plaintiff  and 
defendant  be  referred  to  the  superior  court  of 
Pitmias  county,  and  that  said  officer  declared 
a  contest  to  exist  concerning  the  right  to  pur- 
chase said  land,  and  tbat  be  thereupon  duly 
made  and  entered  an  order  referring  said 
contest  to  said  court.  These  averments  are 
supported  by  the  evidence,  and  are  sufficient. 

2.  It  is  next  contended  tbat  the  certificate 
held  by  intervener,  Engle,  assignee  of  defend- 
ant, Donovan,  Is  not  the  subject  of  a  contest 
In  the  state  land  office,  chiefly  for  the  reason 
that  Donovan  bad  paid  in  full  for  the  land 
aud  his  certificate  Is  equivalent  to  a  patent 
and  must  be  treated  the  same  as  if  patent 
had  issued.  It  appears  that  the  land  In- 
volved Is  timber  land,  not  suitable  for  culti- 
vation. Defendant,  Donovan,  applied  to 
purchase  on  October  14,  1902,  and  in  April, 
1903.  one  Perrin  and  Intervener.  Engle,  filed 
their  affidavit  in  the  office  of  the  Surveyor 
General  stating  that  the  land  was  imfit  for 
cultivation.  On  May  13,  1903,  Donovan's 
application  was  approved,  and  on  May  26, 
1903,  the  county  treasurer  received  a  check 
for  payment  in  full  for  the  land,  and  on  June 
1,  1903,  a  certificate  of  purchase  was  Issued  in 
the  name  of  Donovan  reciting  payment  In 
full  by  him  and  stating  that  "on  surrendering 
this  certificate  to  the  state  of  California  and 
after  the  said  lands  have  been  confirmed  to  the 
state,  the  said  Louis  Donovan,  or  bis  assigns, 
fihall  be  entitled  to  receive  a  patent  for  tlie 
same."  Intervener  Introduced  a  deed  dated 
June  8,  1903,  purporting  to  have  been  exe- 
cuted and  acknowledged  on  that  day  by 
Donovan  and  indorsed  as  recorded  at  Dono- 
van's request  on  June  12,  1903,  conveying  th*- 
land  to  Intervener.  The  county  treasurer 
tORtlflpd  that  he  did  not  know  Donovan  and 
that  no  man  repre.'jenting  himself  by  that 
name  came  to  his  office  or  offered  to  pay  for 
the  land,  and  that  payment  was  made  by  the 
check  of  F.  A.  Hyde,  a  land  attorney.  Plaln- 
tilt'B  application  and  affidavit  were  filed  In 


the  office  of  the  Surveyor  General  on  July  24, 
1003,  numbered  4323,  but  approval  was  re- 
fused, and  on  August  8.  1903,  a  contest  was 
declared  to  exist,  and  the  order  of  reference 
to  the  superior  court  was  duly  made,  and  on 
September  4,  1903,  plaintiff's  complaint  was 
filed.  The  court  found,  on  sufficient  evidence, 
tbat  plaintiff  was  a  qualified  entryman;  that 
his  application  and  affidavit  conformed  In  alt 
respects  to  the  requirements  of  the  law,  and 
that  the  facts  therein  set  forth  were  true. 
The  only  evidence  Introduced  by  Intervener 
was  the  original  certificate  of  purchase  issued 
to  Donovan  and  the  deed  from  Donovan  to 
intervener,  with  the  indorsements  showing 
recordation  In  Plumas  county  on  June  12, 
1903.  Appellant  cites  Some  v.  Oliver,  52  Cal. 
378  (approved  in  McFaul  v.  Pfankuch,  98 
Cal.  402,  33  Pac.  397).  to  the  effect  tbat  a  con- 
test cannot  be  made  before  the  Surveyor 
General  In  respect  to  the  right  to  purchase 
land  for  which  a  patent  has  been  Issued  to 
one  of  the  parties.  McCabe  v.  Goodwin,  IOC 
Cal,  490.  39  Pac.  941,  is  cited,  where  it  was 
said:  "When  a  party  is  authorized  to  de- 
mand a  patent  for  land,  his  title  Is  vested  as 
much  as  if  he  had  the  patent  itself,  which  is 
hut  evidence  of  title."  It  Is  claimed  that  this 
is  the  doctrine  relative  to  government  en- 
tries of  public  land,  as  shown  in  Simmons  v. 
Wagner.  101  U.  S-  260,  25  L.  Ed.  910;  Barney 
V.  Dolph,  97  U.  S.  652,  24  L.  Ed.  1063;  Stark 
V.  Starr,  73  U.  S.  402,  18  U  Ed.  925;  McXee 
V.  Donahue,  76  Cal.  506, 18  Pac.  43a  Further- 
more, that  the  certificate  is  made  jt'^'uin^? 
evidence  of  title  by  section  1925  of  th€f 
Code  of  Civil  Procedure.  It  is  further 
claimed  tbat  contests  arising  under  section 
3414  of  the  Political  Code  are  based  on  the 
assumption  that  title  to  the  contested  land 
still  remains  in  the  state,  citing  Lobree  v. 
MuUan,  70  Cal.  152,  11  Pac.  685;  Bode  t. 
Trimmer,  82  Cal.  516,  23  Pac.  187. 

As  to  the  application  of  section  1923.  Code 
Civ.  Proc.,  we  have  this  to  say:  Section 
3514  of  the  Political  Code  relates  to  the  pub- 
lic lands  of  this  state  and  their  disposition, 
and  is  found  in  the  title  so  designated.  The 
section,  as  amended  In  1874  (Code  Amend- 
ments 1873-74,  p.  52),  makes  a  certificate  of 
purchase  prima  facie  evidence  of  title.  Sec- 
tion 4480  of  the  Political  Code  requires  that 
the  "four  Codes  must  be  construed  (except  as 
in  the  next  two  sections  provided)  as  though 
all  such  Codes  bad  been  passed  at  the  same 
moment  of  time,  and  were  parts  of  the  same 
statute."  But  section  4481  provides  that  "If 
the  provisions  of  any  title  conflict  with  or 
contravene  the  provisions  of  another  title,  the 
provisions  of  each  title  must  prevail  as  to  all 
matters  and  questions  arising  out  of  the  sub- 
ject-matter of  -such  title."  It  is  a  cardinal 
rule  of  statutory  construction  that  specific 
provisions  upon  a  particular  subject  controf 
general  provisions  for  the  class  to  which  the 
subject  belongs.  Endlich  on  Iiiteipretations 
of  Statutes,  8  399.  It  seems  to  us  that  under 
section  4481,  the  secliou  of  the  Code  of  Civil 
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Procedure  (1025)  relied  upon  b7  appellant 
does  not  appply;  and  besides,  section  3514  of 
the  Political  Code  was  amended  since  section 
1923  of  the  Ciril  Procedure  was  enacted,  and 
Is  the  latest  expression  of  the  legislative  will 
on  the  particular  subject.  Section  3414 
makes  no  distinction  between  certificates  of 
purchase  on  which  there  has  been  partial 
payment  and  certificates  where  full  payment 
has  been  made.  Donovan's  certificate  shows 
that  patent  will  not  Issue  until  after  the 
"said  lands  have  been  confirmed  to  the  state," 
and  also  "after  having  in  all  other  respects 
(other  than  paying  for  the  lands)  compiled 
with  the  requirements  of  the  laws  providing 
for  the  sale  of  said  lands."  Section  3519  of 
the  Political  Code  provides  that  patent  will 
issue  "whenever  final  payment  has  been  made 
for  any  tract  of  land,  tbe  selection  of  which 
has  been  accepted  and  approved  by  the 
United  States  aut&orltles,"  etc.,  but,  under 
section  3521  of  the  same  Code,  "no  patent 
must  issue  until  after  tbe  expiration  of  one 
year  from  the  date  of  approval  of  the  survey 
or  location  by  the  Surveyor  General,  nor  un- 
til the  lands  are  relinquished'  to  the  state  by 
authority  of  the  General  Land  Office  at  Wash- 
ington." The  section  does  not  require  relin- 
quishment of  locations  of  school  "land  in 
place  "  but  the  location  here  is  for  lieu  and 
not  for  school  lands  in  place.  By  the  terms 
of  tlie  law  and  by  the  terms  of  the  Donovan 
certificate  as  the  facts  appear,  Donovan  was 
not  entitled  to  a  patent  when  the  action  was 
commenced.  The  goverament  has  not,  so 
far  as  appears,  relinquished  and  may  never 
relinquish  these  lauds. 

We  do  not  understand  the  case  of-  McCabe 
v.  Gioodwln,  supra,  to  bold  that  tbe  state 
Is  precluded  from  entertaining  a  contest  or 
from  ordering  a  reference  mider  section 
3414  because  one  of  the  applicants  has  paid 
in  full  at  the  time  he  made  his  application. 
At  r  It  is  stated:   "If  any  other  In- 

teresLed  person  would  show  that  the  state 
Is  not  bound  to  comply  with  such  contract 
[the  certificate  as  evidence  of  a  contract  to 
convey  (Taylor  v.  Weston,  77  Cal.  540)], 
he  is  authorized  by  section  3414  of  the 
Political  Code  to  procure  a  judicial  deter- 
mination of  this  question  by  having  pre- 
viously instituted  a  contest  In  the  Surveyor 
General's  office,  and  causing  a  transfer  to 
the  superior  court."  The  case  seems  to 
proceed  upon  the  assumption  that  McCabe 
had  a  standing  In  court  sufficient  to  enable 
him  to  Institute  the  contest,  and  what  was 
said  as  to  the  effect  of  the  certificate  held 
by  Goodwin  went  to  bis  right  to  tbe  land, 
because  the  original  applicant  had  fully 
complied  with  the  law  and  was  entitled  to 
patent  for  that  reason,  and  not  solely  be- 
cause the  certificate  had  issued  and  full 
payment  had  been  made.  We  do  not  think 
it  should  be  held  that  an  entryman  can 
shield  himself  from  tbe  effects  of  an  entry 
made  In  violation  of  the  statute  by  simply 
paying  for  the  land.  Tbe  postponement  of 
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the  patent  for  one  year  may  be  Intended  to 
give  opportunity  to  prevent  fraudulent  loca- 
tions from  being  consummated  or  to  give 
other  locators  an  opportunity  to  file  applica- 
tions and  present  their  superior  claims  to 
the  land.  There  are  certain  requirements 
of  the  law  which  have  been  held  many 
times  to  be  essential  to  a  valid  application 
for  location;  and  the  policy  of  the  law  is 
well  established  to  be  tliat  these  require- 
ments must  be  shown  to  have  been  complied 
with.  It  was  said  In  Taylor  v.  Weston,  77 
Cal.  534,  20  Pac.  ^,  that  "this  policy  would 
be  defeated  If  persons  who  falsely  pretend 
to  be  of  the  class  entitled  to  purchase  could, 
after  deceiving  the  land  department  into 
giving  them  their  preliminary  papers,  shut 
off  Investigation  by  Immediately  assigning 
such  preliminary  papers  to  some  other 
party."  And  we  say,  further,  that  Inves- 
tigation cannot  be  shut  off  by  immediately 
paying  in  full  for  the  land.  When  patent 
Issues  tbe  state  parts  with  Its  title,  and  not 
until  then.  With  tbe  rights  of  parties  hold- 
lug  patent  we  are  not  now  concerned.  The 
cases  all  bold  that  the  title  remains  in  the 
state  after  certificate  issues,  and  the  very 
object  of  the  reference,  in  case  of  contest, 
Is  to  determine  whom  the  state  title 
should  go.  This  is  true  of  certificates 
where  full  payment  has  been  made  equally 
with  certificates  where  only  partial  pay- 
ment has  been  made.  Intervener,  E^ngle, 
stood  in  the  shoes  of  his  assignor,  Donovan, 
and  occupied  no  better  or  different  relation 
to  the  lands  or  to  the  state  than  did  Don- 
ovan. See  Taylor '  v.  Weston,  supra,  for  a 
full  discussion  of  the  rights  of  an  assignee 
of  a  certificate  of  purchase  and  as  to  the 
office  of  such  certificate. 

We  cannot  subscribe  to  the  doctrine  that 
the  state  In  effect  Issues  two  different  and 
distinct  certificates — one,  where  part  pay- 
ment Is  made,  being  only  prima  facie  evi- 
dence of  title,  and  the  other,  where  full 
payment  Is  made,  being-  primary  evidence 
of  title  and  equivalent  to  patent  We  can- 
not agree  with  the  apparent  position  of 
applicant  that  the  certificate  of  purchase 
issued  by  the  state  is  different  in  cases  of 
full  payment  and  partial  payment,  or.  If  the 
same,  have  a  different  effect  In  passing 
title.  As  already  said,  section  3414  con- 
templates but  one  certificate  and  recognizes 
no  difference  in  its  effect  upon  the  title, 
whether  but  20  per  cent  of  the  purchase 
price  is  first  paid  or  the  full  amount  thereof. 
The  certificate  Is  assignable  alike  in  both 
cases  and  carries  with  it  like  rights  to  the 
assignee,  but  In  neither  case  is  It  equivalent 
to  a  patent  Our  view  is  that  the  legal 
title  remains  In  the  state  until  the  patent 
Issues,  and  that  a  contest  may  arise  as  to 
the  right  of  the  holder  of  a  certificate  of 
purchase,  whether  the  original  applicant  or 
his  assignee,  so  long  as  this  certificate  Is 
outstanding,  or  at  least  until  tbe  holder  is 
entitled  to  call  for  hla  patent  And  such 
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couteBt  may  be  iDstltuted  by  a  person  wbo 
connects  himself  with  the  paramount  source 
of  the  title,  as  In  this  case.  The  analogy 
between  such  a  certificate  as  we  hare  here 
and  a  final  receipt  Issued  by  the  general 
gOTernment,  upon  final  proof  and  payment, 
la  not  complete.  Onr  law  furnishes  the 
means  for  a  contestant  to  connect  himself 
with  the  paramount  source  of  title  and 
thus  clothe  himself  with  the  right  given  by 
the  statute  to  have  his  claim  adjudicated 
by  the  courts,  while  no  such  means  are 
given  by  the  United  States  law  In  the  entry 
of  land.  The  rule,  therefore,  laid  down  in 
the  cases  cited  by  appellant  touching  the 
effect  of  the  final  receipt  upon  entry  of 
public  land  is  not  apposite. 

3.  It  follows  from  what  has  been  said 
that  this  Is  the  ordinary  and  familiar  case, 
often  before  the  Supreme  Court  of  contest 
between  two  claimants  to  state  laud,  one  of 
whom,  plaintlfF,  as  in  this  case,  has  by 
pleading  and  proof  brought  himself  clearly 
within  the  law,  and  the  other  of  whom,  In- 
tervener, has  pleaded  what  we  may  concede 
to  be  ample  to  show  the  right  of  Donovan, 
through  whom  he  claims,  to  ptirchase  the 
land  In  question,  but  has  wholly  failed  to 
make  proof  of  the  facta  alleged  and  denied. 
Intervener  has  submitted  no  proof  except 
the  possession  of  a  certificate  of  purchase 
and  a  deed  from  Donovan,  and  contends 
that  no  such  proof  w«e  necessary.  He 
plants  himself  on  the  proposition  that  the 
register  of  the  state  land  office'  had  no 
authority  or  jurisdlctlDn  to  entertain  a  con- 
test of  Donovan's  certificate,  and  hence 
the  court  was  without  jurisdiction  to  deal 
with  tt  Consistently  with  this  theory  in-" 
tervener  abstained  from  supporting  Don- 
ovan's application  by  proof  of  the  facta  set 
forth  in  his  application  and  affidavit  With 
equal  consistency,  holding  as  we  do,  It  was, 
in  our  view  of  the  case.  Incambent  upon 
Intervener,  as  It  would  have  been  upon 
Donovan  if  the  sole  defendant  to  sustain 
by  evidence  the  averments  of  his  applica- 
tion and  affidavit  for,  as  already  said,  he 
stood  In  Donovan's  shoes.  The  law  is  well 
settled,  and  to  the  point  citations  are  not 
caijed  for,  that  in  the  purchase  of  stiite 
lands  the  affidavit  must  set  forth  all  the 
requirements  of  the  statute,  and  the  facts 
stated  must  be  true.  In  case  o'f  a  contest 
In  the  courts  each  party  Is  an  actor  and 
must  stand  or  fall  npon  the  truth  of  hla 
own  statements,  and  these  statements  must 
embrace  all  the  statutory  prerequisites. 
Kelther  party  gains  anything  by  simply 
defeating  his  adversary,  but  must  himself 
establish  a  clear  right  before  Judgment  will 
pass  In  his  favor.  The  learned  counsel  for 
appellant  have  had  too  long  experience  In 
cases  of  this  character  to  controvert  these 
well-established  rules,  and  we  do  not  under- 
stand that  they  now  question  their  correct- 
ness; but  they  stoutly  contend,  erroneously 
as  we  think,  that  they  do  not  apply  to  this 


case.  It  was  not  necessary  for  plaintiff  to 
allege  or  prove  previous  knowledge  or  notice 
on  the  part  of  Intervener  of  any  frand  In 
procuring  the  certificate  by  Donovan.  In- 
tervcucr,  as  assignee,  had  no  equities  en- 
titling him  to  greater  rigbts  than  his  assign- 
or. This  Is  fully  shown  In  the  case  of  Tay- 
lor V.  Weston,  supra,  and  the  principle  was 
applied  in  Jennings  v.  Bank  of  California, 
TO  Gnl.  323,  21  Pac.  852.  5  Ij.  R.  A.  233.  12 
Am.  St  Rep.  145;  People  t.  Swift  86  Cal. 
1C3,  31  Pac.  10. 

4.  It  is  complained  that  none  of  the  ma* 
terial  findings  are  supported  by  the  evidence. 
The  specifications  are  directed  mainly  to 
the  findings  negativing  the  facts  set  forth 
in  the  complaint  in  Intervention  and  cm- 
braced  In  Donovan's  application  and  affida- 
vit. As  there  was  an  utter  failure  to  estab- 
lish these  facts  by  evidence,  which  were 
denied  by  plaintiff.  It  was  proper  for  the 
court  to  negative  their  existence  by  find- 
ings. "When  a  party  alleges  a  material  fact 
and  offers  no  evidence  In  support  of  It.  the 
court  Is  authorized.  If  denied,  to  find  Its 
nonexistence,  l^e  court  found  that  Don- 
ovan made  his  location  for  the  sole  use  and 
benefit  of  Englc,  the  intervener,  and  that 
Engle  paid  no  consideration  to  Donovan  for 
said  land.  There  was  ho  evidence  sub- 
mitted by  Ei^le  of  payment  to  any  one  ex- 
cept such  as  might  be  presumed  from  the 
fact  that  Donovan  conveyed  the  land  to 
Engle  by  deed  which  recited  a  consideration 
of  $2,000,  and  there  was  no  evidence  of  non- 
payment by  Engle  ottered  by  plaintiff.  We 
cannot  see  that  the  Judgment  necessarily 
rests  In  any  degree  upon  these  findings. 
The  real  question  before  the  court  first  to 
be  determined,  was  whether  either  plaintiff 
or  defendant,  Donovan,  was  entlQed  to  the 
land,  and.  If  either,  which  one.  Bad  tton- 
ovan's  claim  been  fully  established,  and 
had  the  court  ordered  that  patent  Issue  to 
him,  Donovan's  patent  would  have  fed  hla 
deed  to  Engle.  The  real  issue  was  Don- 
ovan's right  to  a  patent  not  whether  Eugle 
paid  a  consideration. 

We  have  endeavored  to  cover  alt  the 
qnestlons  presented  by  the  appeal,  and  have 
reached  the  conclusion  that  the  Judgment 
should  be  affirmed;  and  It  is  so  ordered. 

We  concur:  BUCKLES,  J.;  MCLAUGH- 
LIN, J. 


(3  Cal.  App.  StS) 

SHAFEB  V.  SLOAN. 

(Conrt  of  Appenl,  Second  District  California; 
March  27,  lOWJ.) 

1.  Salks— Contract  for  Saix  of  BnsiNEae— 

CONSTBUCTION. 

A  contract  for  the  sale  of  "all  my  right 
title,  and  interest  In  and  to  the  poods,  wares, 
and  merchandise  in  my  storeroom,"  etc.,  except 
certain  articles  apecificd,  coupled  with  an  agree- 
ment that  the  seller  should  not  enter  into  or 
engage  in  the  business  or  occupation  of  second- 
hand dealer  in  the  same  town  m^ns  as  the  buy- 
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er  sbould  eontinoe  in  bufllness,  Indicated  upon 
its  face  the  sale  of  a  buBiaesB. 

2.  Evidence— Oeal   Evidence  to  Explain 
Wbitten  Contract. 

Under  Civ.  Code,  $  1047,  providing  that 
a  contract  may  be  explained  b;  reference  to 
the  circumBtaoces  under  which  it  was  made, 
and  the  matter  to  which  it  relates,  oral  proof 
was  properly  admitted  in  explanation  of  the 
circnmstanees  under  which  a  contract  for  the 
sale  of  the  seller's  right,  title,  and  interest 
in  and  to  goods,  wares,  and  merchandise  in 
bis  storeroom,  coupled  with  an  agreement  that 
the  seller  would  not  engage  in  the  business  of 
secondhand  dealer  in  the  town  so  long  as  the 
buyer  should  continue  In  business  was  made,  to 
show  that  the  buyer  was  seeking  to  purchase 
an  established  secondhand  store  business  in 
the  town,  and  that  the  contract  was  for  tbe 
■ale  of  such  business. 

3.  Good  Wii.T/— Contract  fob  Sal*  op  Busi- 
nebs— constbuctiok. 

The  obvious  intention  of  a  contract  for 
the  Bale  of  a  business,  coupled  with  an  agree- 
ment by  tbe  seller  not  to  engage  in  the  bust- 
nees  in  the  same  town  so  long  as  the  buyer  con- 
tinues iQ  business,  is  to  sell  the  good  will  of 
the  business. 

4.  Same— Validitt— Statutoby  Pbovisions. 

Under  Civ.  Code,  %  1G74,  providing  that 
one  who  sells  the  good  will  of  a  business  may 
agree  with  the  buyer  to  refrain  from  carrying  on 
a  aimilar  business  within  a  specified  county,  city, 
or  part  thereof  so  long  as  the  buyer  thereof, 
or  any  person  deriving  title  to  the  good  will 
from  him,  carries  on  a  business  therein,  the 
fact  that  a  contract  for  the  sale  of  a  business 
is  in  excess  of  the  rights  cbnferred  by  the  sec- 
tion, in  that  it  undertakes  to  restrict  tbe  right 
to  engage  In  business  so  long  as  the  buyer  eou- 
tinnes  therein,  omitting  the  word  "similar,"  does 
not  render  the' contract  void,  but  only  to  the 
extent  to  which  it  attempts  to  enlarge  the  rights 
beyond  the  statute. 

5.  Same— Bkiacr— DAUAOEa— Fi.EADino  and 
Proop. 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  the  good  will  of  a  business  providing 
for  the  payment  by  the  seller,  on  breach  of 
the  contract,  of  a  certain  sum  to  the  purchaser, 
it  is  unnecessary  to  plead  or  prove  the  imprac- 
ticability of  fixing  the  damages. 
4.  Damages— Penaltt  — Liquidated  Dam- 
ages. 

Where  It  does  not  clearly  appear  that  the 
penalty  inserted  in  a  contract  for  the  sale  of 
a  business  and  the  good  will  thereof  was 
intended  as  security  for  tbe  payment  of  actual 
damages  in  case  of  breach  of  contract,  the  court 
will  re^rd  the  amount  as  liquidated  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent.  Dig.  Damages,  SS  154-lGa] 

Aiipeal  from  Superior  Court,  San  Bernar- 
dino County;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  John  Sbafer  against  J.  G.  Sloan. 
Judgment  for  plaintlEC.  Defeodant  appeals. 
Affirmed. 

Henry  H.  WilUa,  for  appellant  Byron 
Waters,  for  respondent; 

AX>LEN,  J.  Action  for  damages.  Fiod- 
ings  and  Judgment  In  favor  of  plaintiff  for 
$500,  from  which  defendant  appeals.  The 
complaint,  tbe  all^atlons  of  which  Ver;4 
by  I'M  trial  court  found  to  be  true,  alleges 
the  sale  by  defendant  and  purchase  by  plain- 
tiff In  1886  of  a  stodt  of  secondhand  furniture, 
tosetber  with  the  good  will,  under  a  writtoi 
■freemait  tbat  defendant  should  not  engage 


In  tbe  occupation,  of  keeping  a  secondhand 
store  in  tbe  town  of  San  Bernardino  so  long 
as  plaintiff  sboold  C(»itlnne  in  muiL  business, 
upon  default  of  which  defendant  should  pay 
to  pidlntlfl  tbe  sum  of  9500.  It  is  further 
alleged  that  plaintiff  is,  and  ever  since  such 
sale  has  been,  engaged  In  such  business. 
That  defendant  In  IOCS  entered  into  and 
engaged  In  the  secondhand  businebs  in  said 
town,  to  plaintiff's  damage  In  tbe  sum  of 
«60a 

The  -principal  contention  of  appellant  is 
tbat  tbe  good  will  was  not  sold  under  the 
terms  of  tbe  written  ocmtract,  which  only 
specified  that  tbe  sale  was  of  "all  my  right, 
tltlo  and  Interest  In  and  to  the  goods,  wares 
and  merchandise  In  my  Btorwram,"  eb^, 
excepting  certain  articles  specified,  coupled 
with  an  agreement  that  tbe  seller  should 
not  mter  Into  or  engage  In  tbe  business 
or  occupation  of  secondhand  dealer  In  tbe 
town  of  San  Bernardino  so  long  as  tbe  buyer 
should  continue  in  baslness.  We  are  of  opin- 
ion tbat,  by  a  fair  Interpretation  of  this  en- 
tire agreement^  It  Indicates  upon  its  face 
tbe  sale  of  a  business.  Tbe  sale  of  tbe  con- 
tents of  a  store  amounts  to  a  sale  of  tbe 
store.  The  subsequent  provision  by  which  the' 
seller  agrees  not  to  «igage  In  tbe  secondhand 
business  aecaituates  the  correctness  of  this 
Inten>retatIon.  Section  1617,  GIt.  Code,  pro- 
vides: "A  contract  may  be  explained  by 
reference  to  the  circumstances  under  whldi 
It  was  made,  and  the  matter  to  which  it 
relates."  Under  this  provision,  if  any  un- 
certainty racists  a»  to  the  Intent,  the  oral 
proof  adduced  upon  tbe  trial — and  which, 
in  our  opinion,  was  properly  admitted— dem- 
onstrated that  tue  defendant  was  seeking  to 
purchase  an  established  second-band  store 
business  in  the  town  of  San  Bernardino. 
If,  then,  the  contract  related  to  tbe  sale  of 
a  business,  such  contract  has  received  a  con- 
struction in  Streeter  v.  Rush,  25  Cal.  68,  in 
which  it  Is  held  tbnt  the  obvious  intention 
of  such  contract  is  to  sell  tbe  good  will  of 
such  business.  It  Is  true  tbe  contract  is 
in  excess  of  tbe  rlgbts  conferred  by  section 
1674,  Civil  Code,  In  tbat  It  undertakes  to 
restrict  the  right  to  engage  in  buslnera  so 
long  as  tbe  party  of  tbe  first  part  may  con- 
tinue In  business,  omitting  the  words  "simi- 
lar business"  found  in  the  section.  This, 
however,  would  not  render  the  contract  there- 
by void,  but  only  to  tbe  extent  to  which  it 
attempted  to  enlarge  the  rlgbts  beyond  tbe 
statute.  Brown  v.  Kllng,  101  Cal.  299,  35 
Pac.  995.  "The  damages'  for  breach  of  con- 
tract for  tbe  purchase  of  the  good  will  of  an 
established  trade  or  business  are  so  absolute- 
ly uncertain  that  courts  have  recognized  tbe 
fullest  liberty  of  parties  to  fix  beforehand  the 
amount  of  damages  In  tbat  class  of  cases.'* 
Potter  V.  Ahrens,  110  Cai.  681,  43  Pac.  389. 
The  contract,  therefore,  being  of  such  char- 
icter.  It  was  unnecessary  to  plead  or  prove 
the  Impracticability  of  fixing  tbe  damages, 
which  is  the  rale  when  contracts  are  not  of  . 
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such  obvious  character.  Long  Beaeh,  etc.,  t. 
Dodge,  135  Cal.  405,  67  Pac.  499.  It  not  ap- 
pearing clearly  that  the  penalty  inserted  was 
Intended  as  security  for  the  payment  of  ac- 
tual damages,  tbe  court  will  r^atd  the 
amount  as  liquidated  damages.  Streeter  t. 
Rush,  supra. 

We  think  thoe  was  no  eiror  in  the  admis- 
sion of  the  evidence  excited  to,  which  was 
nil  received  In  explanation  of  the  circum- 
stances under  which  the  contract  was  made 
and  in  relation  to  the  aubject-matter  of  the 
contract,  and  the  tendency  of  which  was  not 
to  create  a  new  contract  or  to  enlarge  the 
terms  of  the  original  written  contract  There 
Is  no  point  made  upon  this  appeal,  nor  In  the 
court  below,  of  the  insufficiency  of  the  com- 
philnt  by  reason  of  the  absence  of  tfie  allega- 
tion of  nonpayment  of  the  damages,  and  the 
same  Is  therefore  not  considered. 

We  perceln  no  error  in  the  record,  and  the 
judgment  is  ordered  affirmed. 

I  concur :   OBAY,  F.  J. 

I  concur,  on  the  authority  of  Streeter  v. 
Rush,  25  Gal.  67,  cited  In  the  opinion: 
.  SMITH,  J. 


(I  Cal.  346) 

SYVERTSON  v.  BUTLER  et  al, 

(Court  of  Apiiwal,  Second  District,  California. 
March  28,  1906.) 

1.  PISADINQ  —  GBOBS-CoUFLAINT  —  FeBUIB- 

8I0N  OF  Court. 

Under  Code  Civ.  Proc.  8  442,  providing 
that,  whenever  defendant  seel^s  affirmative  relief 
ajrainst  any  _party  affecting  the  property  to 
which  the  action  relates,  he  may.  In  addition  to 
hia  answer,  file  a  crosa-complaint  at  the  sane 
time,  or  by  permission  of  the  court  suljsequently, 
a  cross-complaint  to  which  no  objection  \a 
raised  by  ttie  oriKinal  plaintiff,  and  as  to  which 
a  demurrer  by  the  defendants  therein  Is  over- 
ruled, will  be  regarded  as  on  file  by  consent  of 
the  court,  altbougb  no  formal  permission  to  file 
the  cross-complaint  was  granted. 

2.  Appeal— Filing  Cboss-Complaint— DtscBE- 
TioR  op  Court. 

Under  Code  Civ.  Proc  5  389,  declaring  that, 
when  a  complete  determination  of  the  contro' 
versy  cannot  be  had  without  the  presence  of 
other  parties,  the  court  must  order  them  to  be 
brought  in  and  may  order  amended  and  supple- 
mental pleadings  or  a  croes-complaint  to  he 
filed,  etc..  the  action  of  the  court  in  permit- 
ting defendant,  in  an  action  concerning  rea' 
property,  to  file  a  cross-complaint  against  per- 
sons not  originally  parties,  but  who  claimed  an 
interest  in  the  land,  was  an  exercise  of  discre- 
tion which  will  not  he  interfered  with  on  appeal. 

Appeal  from  Superior  Court,  Los  Angeles 
County,  D.  K.  Trask,  Judge. 

Action  by  F.  J.  Syvertson  against  Mary  A. 
Butler  and  others,  in  which  defendant  But- 
ler filed  a  cross-complnlnt  against  Amelic 
Dclonee  and  others.  From  a  Judgment  1l 
favor  of  cross-complaint.  Pearl  Mecartney 
and  another,  as  executrices  of  the  will  o* 
Amos  Mecartney,  deceased,  defendants  to 
the  cross-complaint,  appeal.  Affirmed. 

Pringle  &  Pringle  and  Lawler,  Allen  & 
Vnn  Dyke,  for  appellants.  O.  B.  Cart^, 
for  respondent 


ALLEN,  3.  Appeal  by  defendants  Pearl 
and  Meda  Mecartney,  executrices  of  the  es- 
tate of  A.  Mecartney,  deceased,  from  a  Judg- 
ment rendered  in  favor  of  defendant  Butler, 
upon  a  cross-complaint,  against  defendants 
appellants. .  The  plaintiff  commenced  bis  ac- 
tion against  defendant  Butler  and  others,  al- 
leging his  ownei^hip  and  seisin  in  fee  of  cer- 
tain described  real  estate.  Defendant  But- 
ler answered,  disclaiming  any  interest  In  the 
premises  set  out  in  the  complaint,  other  than 
as  to  a  single  lot  described,  as  to  which  she 
averred  ownership  and  denied  Hmt  piatntift 
had  any  estate  or  interest  therein.  At  the 
time  of  filing  answer,  defendant  Butler  filed 
a  croBS-compIalnt  against  philntlff,  appel- 
lants, and  one  Carter,  administrator  of  the 
estate  of  Butler,  deceased.  A  copy  of  the 
cross-complalDt  was  served  upon  tlie  attor- 
ney of  plaintiff,  and  the  summons,  wltb  a 
copy  of  the  cross-complaint,  upon  the  oOiee 
defendants  to  the  cross-complaint.  •  All  de* 
fendants  to  the  cross-complaint,  other  tlian 
Pearl  and  Meda  Mecartney,  the  executrices, 
made  default.  They  demurred  to  the  cross- 
complolnt  upon  various  grounds,  among 
which  was  tbat  the  court  had  no  Jurisdiction 
of  the  person  of  said  defendants,  In  tbat  they 
were  not  parties  to  the  original  complaint, 
and  that  It  docs  ^ot  appear  Hiat  tlieir  pres- 
ence <B  necessary  to  a  complete  det%rmina- 
tioQ  of  the  controversy  arlsii^  from  tlie  com- 
plaint. The  demurrer  was  overruled,  and 
apiwllants  and  oHier  defendants  to  the  cross- 
complaint  suffered  a  default  to  be  entered. 
The  plaintiff  In  writing  stipulated  tiiat  a  de- 
cree might  go  as  prayed  for  In  the  cross- 
complaint  Thereupon  Judgment  went  for 
cross-complainant,  from  which  the  Mecart- 
neys,  as  executrices,  appeal. 

Section  442,  Code  of  Civil  Procedure,  pro- 
vides: "Whenever  the  defendant  seeks  af- 
firmative relief  against  any  party  •  •  • 
affecting  the  property  to  whidi  the  action  re- 
lates, he  may,  In  addition  to  bis  answer,  file 
at  the  same  time,  or  by  permission  of  the 
court  subsequently,  a  cross-complaint" 
While  the  court  did  not  formally  grant  per- 
mission to  file  this  cross-complaint  the  plain- 
tiff interposed  no  objection  thereto,  but,  on 
the  contrary,  assented  to  the  granting  of  Ite 
prayer;  and  the  action  of  tlie  cotut  upon  the 
demuirer  can  only  be  taken  as  evidence  tliat 
the  court  tmnsldered  Qie  cross-complnlnt  to 
be  on  file  with  Its  consent  The  only  ques* 
tion  presented,  therefore,  Is  as  to  the  au- 
thority of  the  court  In  actions  of  this  char- 
acter to  order  new  parties  brought  In  when 
In  its  opinion  their  presence  is  necessary  to 
a  complete  determination  of  the  controversy. 
The  power  of  the  court  so  to  do  is  ^ven  by. 
section  880.  Code  of  Civil  Procedure,  in 
which  case  they  may  and  should  be  brou^t 
In.  Winter  v.  McMillan,  87  Cal.  266, 25  Pac. 
407,  22  Am.  St  Rep.  243.  "Tills  section  does 
not  give  the  court  power  to  bring  into  the  ac- 
tion for  determination  a  controversy  between 
a  defendant  and  strangers  to  the  action  which 
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Is  IrrelevaDt  to  the  action  between  the  parties 
already  before  11^  except  for  the  purpose  of 
makicg  Its  determination  of  the  controversy 
between  the  parties  already  before  it  com- 
plete." Alpers  T.  Bliss.  145  Cal.  670,  70  Pac. 
171.  The  controversy  betwera  plaintiff  and 
defendant  was  with  reference  to  the  title  to 
certain  real  pn^rty,  which  was  the  thing  to 
Tfhlch  Tiie  action  related,  power  to  or- 
der others  bronght  into  the  action  Is  a  dis- 
cretionary one.  Alpers  t.  Bliss,  supra.  The 
court  In  this  Instance  having  done  that  which 
Is- the  equivalent  of  an  order  to  bring  in  new 
parties,  and  It  appearing  tliat  the  claims  be- 
tween the  cross-complainant  and  defendants 
tha%to  were  not  Irtelevant  to  the  subject  of 
the  action,  and  the  plaintiff  not  objecting,  we 
can  see  no  reason  "why  the  action  of  the  court 
below  should  be  disturbed.  The  effect  of  the 
order  OTemillng  the  demurrer  was  the  same 
as  would  have  been  an  order  denying  the 
motion  of  plaintiff  to  strike  out  the  cross- 
complaint 

We  perceive  no  error  In  the  trial  court  re- 
taining Jurisdiction  and  rendering  ttie  Judg- 
ment.  Judgment  affirmed. 

We  concur:   GRAY,  P.  J.;  SMITH,  J. 


(3  Cnl.  App.  348) 

HONEYCUTT.  County  Auditor,  v.  COLGAN, 
State  Controller. 

(Court  of  Appeal,  l^lrd  District,  California. 
March  30,  1006.) 

Taxation— Penalties  —  Pebcentages  —  Dis- 

TBIBUTION. 

Pol.  Code,  S  3816,  provides  that  on  redemp- 
tion of  land  from  tax  sales  the  original  and 
subsequent  tnses  and  percentages,  penalty,  and 
and  interest  paid  on  redemi)tion  Eliall  be  appor- 
tioned between  the  state  and  county  according 
to  a  speciSed  rate,  and  that  the  additional  penal- 
ties received  on  acount  of  delinquency,  together 
with  the  costs,  shall  be  paid  into  the  treasury 
for  the  use  and  benefit  of  the'county,  or  city  and 
connty,  etc.  Section  3817  declares  that  an  own- 
er of  land  sold  to  the  state  for  taxes  may 
redeem  by  paying  the  county  treasurer  the 
amount  of  taxes,  penalties,  and  costs,  with  in- 
terest and  all  costs  and  expenses  of  sucb  re- 
demption and  penalties,  to  wit,  certain  gradu- 
ated [tercentages  ranging  from  10  to  100  per 
cent.,  if  redeemed  within  five  years  or  less  from 
the  date  of  the  sale.  Held  that,  while  moneys 
received  for  original  and  suteequent  taxes,  pen- 
alties, and  interest  growing  out  of  the  delin- 
quency on  the  part  of  the  taxpayer  were  dis- 
tributable wholly  to  the  county,  the  graduated 
penalties  on  redemption  of  land  sold  for  taxes, 
etc.,  was  subject  to  apportionment  between  the 
state  and  the  county,  according  to  the  rate 
specified  in  section  3816. 

Appeal  from  Superior  Court,  Mad^a  Coun- 
ty ;  W.  M.  Conley,  Judge. 

Action  by  A.  S.  Houeycutt,  as  auditor  of 
Madera  county,  Cal.,  against  E.  P.  Colgan, 
as  State  Controller.  From  a  Judgment  in 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

R.  R.  Fowler  and  W.  H.  Larew,  for  appel- 
lant  U.  S.  Webb,  Atty.  Oen.,  for  respondent. 


CHIPMAN,  P.  J.  Plalntilt  Is  the  auditor 
of  Madera  county  and  defendant  Is  Controller 
of  the  state.  The  action  Is  to  compel  defend- 
ant to  settle  with  plaintiff  by  allowing  the 
latter  the  several  amounts  claimed,  aggre- 
gating $8,547.26.  These  several  amounts 
making  this  a^regate  are  set  out  In  17 
separate  counts,  in  an  amended  complaint, 
representing  sums  accruing  at  the  semiannual 
settlements  from  May,  1805,  to  the  £>ec«nber 
settlement  In  1003.  It  is  allied  that  these 
amounts  were  '^art  of  the  pnnltlve  penalties 
collected  upon  the  redemption  of  real  estate 
In  Madera  connty  during  the  six  months 
Immediately  preceding  tlieir  settlement ;  that 
no  part  of  said  penalties  were  required  by 
law  to  be  paid  into  the  state  treasury,  that 
the  whole  thereof  belongs  to  the  county  of 
.Madera"  and  that  said  sums  were  "paid  into 
the  state  treasury  Illegally  and  by  error  and 
mistake  of  the  State  Controll»  In  requiring" 
the  same  to  be  so  paid.  It  la  alleged  that  the 
mistake  consisted  In  this:  "that  the  State 
Controller  ever  since  the  month  of  May,  1895, 
has  required  and  still  does  require  that  all 
punitive  penalties  lawfully  collected  upon  tbe 
redemption  of  real  estate  sold  to  the  state 
for  delinquent  taxes  shall  be  distributed  be- 
tween the  state  and  county  in  the  same 
ratio  that  the  state  rate  of  taxation  bears  to 
the  county  rate  of  taxation,  whereas,  in  fact, 
under  the  provisions  of  section  3S10  of  the 
Political  Code  the  county  of  Madera,  was  and 
Is  ^titled  to  the  whole  of  tbe  penalties  so 
collected  npon  redemption  of  real  estate  sold 
to  the  state  for  delinquent  taxes,  and  the 
snme  should  all  have  been  paid"  to  the  coun- 
ty. It  is  further  alleged  that  said  mistake 
was  not  discovered  by  any  officer  of  said 
county  until  the  month  of  June,  1903.  A 
general  demurrer  was  filed  to  the  amended 
complaint,  pleading  also  the  statute  of  limite- 
tlons.  The  court  ovwruled  the  demurrer, 
and,  plaintiff  declining  to  farther  amend, 
Judgment  passed  tor  defendant  from  vrhlch 
plaintiff  api)eals. 

Tbe  case  will  be  disposed  of  without  con- 
sidering the  statute  of  limitations.  The  sec- 
tions cited  infra  are  sections  of  the  I^olltlcal 
Code,  unless  otherwise  noted.  The  so-called 
"punltire  penalties"  mentioned  In  the  com- 
plaint are  the  penalties  imposed  by  section 
3817,  which  must  be  paid  by  the  person  de- 
siring to  redeem  land  sold  to  the  state  for 
delinquent  taxes.  It  is  to  section  8816  we 
must  look  to  ascertain  the  disposition  whldi 
the  statute  makes  of  these  penalties  when 
collected.  And  the  question  Is:  Are  these 
so-called  **punltive  penalties" — or,  more  prop- 
erly speaking,  these  graduated  p^ialtles  on 
redemption — to  -be  divided  between  the  state 
and  county  as  has  been  the  practice  under  the 
controller's  construction  of  section  3816,  since 
Its  amendment  In  1S9S,  or  are  all  these 
penalties  to  go  to  the  county? 

Before  examining  these  two  sections  It  will 
be  well  to  notice  briefly  tbe  legislative  pro- 
visions leading  up  to  the  point  of  redemption 
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from  delinquent  tax  sales.  Taxes  are  pay- 
able by  iDstallmeuta,  tbe  first  in  November 
and  tlie  second  In  April,  and  become  dellc- 
qiieot  rospectirely  in  these  months.  A  penal- 
ty of  15  per  cent.  ■  Is  added  to  the  taxes  de- 
linquent In  November  and  must  be  collected 
for  the  use  of  tbe  county,  and  if  these  taxes 
be  not  paid  when  tbe  second  Installment  be- 
comes delinqueut  in  tbe  following  April,  tbe 
tax  collector  "shall  collect  an  addition  of  5 
per  cent,  thereon."  When  tbe  last  lostall- 
uient  is  delinquent  In  April,  If  unpaid,  tbe 
tax  collector  must  collect  for  tbe  use  of  the 
county  "an  addition  of  5  per  cent  thereon." 
Section  3756.  (These  penaltlra  are,  as  now 
claimed  by  respondent,  tbe  "additional  penal- 
ties on  account  of  delinquency"  mentioned  in 
section  3816.)  When  tbe  delinquent  list  is 
completed  the  tar  collector  is  required  to 
publish  tbe  same,  giving  tbe  amount  of  the 
"taxes,  penalties  and  costs  due"  (section 
3764),  with  notice  that  unless  paid  "the  real 
property  upon  which  such  taxes  are  a  lien 
will  be  sold"  (section  3765).  It  will  be  ob- 
served that  the  word  "penalties"  In  section 
3763  Is  changed  to  read  "percentage"  by 
amendment  In  1895  (St.  1895,  p.  18,  c.  11). 
Later  along  in  tbe  provisions  relating  to  sale 
the  word  "penalties"  is  used.  Section  3813 
provides  that  where  tbe  property  is  sold  to 
the  state  "it  must  be  assessed  each  subsequent 
year  for  taxes,  until  a  deed  Is  made  to  the 
state  therefor.  In  the  same  manner  as  if  It 
had  not  been  so  purchased,"  but  no  further 
sale  shall  be  made  for  nonpayment  of  taxes 
(section  3814).  (These  taxes  are  the  "subse- 
quent taxes"  wbicb  wltb  the  "original  taxes" 
are  to  be  apportioned  as  provided  In  section 
3816.)  Semiannual  settlements  of  tbe  county 
treasurer  and  auditor  and  tbe  state  controller 
are  -oquired  by  sections  3866  and  3868  and 
the  question  now  here  has  arisen  out  of  these 
settlements  and  relates  to  tbe  penalties  re- 
quired to  be  paid  on  redemption  under  section 
^17,  and  their  distribution  between  the  state 
and  county  under  section  3816.  A  better 
arrangement  of  these  two  latter  sections 
would  have  been  to  reverse  the  order  of  their 
'occurrence,  fixing  tbe  penalties  first  and 
directing  their  distribution  afterwards.  But 
tbe  arrangement  cannot  affect  the  construc- 
tion to  be  given  them.  Section  3816  is  as 
follows:  "Whenever  property  sold  to  tbe 
state,  pursuant  to  the  provisions  of  this 
chapter,  shall  be  redeemed  as  herein  provided, 
tbe  moneys  received  on  account  of  sucb  re- 
demption shall  be  distributed  as  follows: 
Tbe  original  and  subsequent  taxes,  and  per- 
centages, penalty,  and  tbe  interest  paid  on 
redemption,  shall  be  apportioned  between 
tbe  state  and  county,  or  city  and  county.  In 
the  same  proportion  that  tbe  state  rate  bears 
to  the  county,  or  city  and  county  rate  of 
taxation"  (It  is  under  the  foregoing  clauses 
as  now,  claimed  by  respondent  that  the 
graduated  "penalties  on  redemjition"  are  to 
be  apportioned)  ;  "tbe  additional  i)pnaltles 
received  on  account  of  delinquency  together 


with  the  costs  shall  be  paid  Into  the  treasury 
for  the  use  and  benefit  of  the  county,  or  city 
and  county ;  the  total  amount  received  for 
state  poll  tax  shall  be  paid  to  the  state,  with- 
out deduction  of  any  percentages ;  the 
amounts  received  for  road  or  hospital  poll 
tax,  and  the  amounts  received  for  school,  or 
road  district,  or  other  taxes,  together  with 
the  penalties  thereon,  shall  be  paid  Into  the 
county  treasury  and  placed  to  the  credit  of 
the  proper  funds."  Tbe  section  then  requires 
an  accurate  account  of  these  moneys  to  be 
kept  by  the  auditor  and  treasurer  and  "a 
settlement  to  be  made  with  the  controller 
semiannually  as  provided  in  sections  3865, 
386C,  and  3808,  "in  such  form  as  the  Con- 
ti-oller  may  desire."  Section  3817  provides 
that  where  redemption  from  sale  to  the  state 
talies  place,  the  redemptioner  may  redeem 
"by  paying  to  the  county  treasurer  the 
amount  of  tbe  taxes,  penalties  and  costs  due 
thereon  at  tbe  time  of  sale,  with  Interest  on 
the  aggregate  amount  of  said  taxes,  penalties 
and  costs  at  the  rate  of  seven  per  cent,  per 
annum ;  and  all  taxes  that  were  a  lien  upon 
said  real  estate  at  the  time  said  taxes  became 
delinquent;  and  also  all  unpaid  taxes  of 
every  description  assessed  against  tbe  proper- 
ty for  each  year  since  the  sale ;  or,  If  not  so 
assessed,  then  upon  tbe  value  of  the  property 
as  assessed  in  the  year  nearest  the  time  to 
such  redemption,  with  Interest  from  the  first 
of  July  following  each  of  said  years,  re- 
spectively, at  the  same  rate,  to  the  time  of 
redemption."  (To  this  point  it  is  conceded 
that  tbe  county  Is  entitled  to  tbe  Items 
mentioned  as  charges  on  "delinquency.")  The 
section  then  reads:  "And  also  all  costs  and 
expenses-  of  such  redemption,  and  penalties 
as  follows,  to  wit:  ten  per  cent,  if  redeemed 
within  six  months  from  the  date  of  sale; 
twenty  per  cent.  If  redeemed  within  one  year 
therefrom;  forty  per  cent  if  redeemed  with- 
in two  years  therefrom;  sixty  per  cent  if 
If  redeemed  within  three  years  therefrom ; 
eighty  per  cent  If  redeemed  within  four 
years  therefrom;  and  one  hundred  per  cent, 
if  redeemed  within  five  or  any  greater  num- 
ber of  years  therefrom."  (These  "penalties'* 
are  now  claimed  by  appellant  to  lie  IncUided 
in  the  terms  "additional  penalties,"  as  used 
in  section  3816,  and  should  all  go  to  the 
connty,  while  respondent  contends  that  they 
should  be  apportioned  between  the  state  and 
tbe  county  as  penalties  on  redemption.)  The 
section  continues:  "The  penalty  (or  percent- 
age as  it  is  sometimes  called)  shall  be  com- 
puted upon  the  amount  of  each  year's  taxes 
in  lilte  manner,  reclioning  from  the  time  when 
the  lands  would  have  been  sold  for  the  taxes 
of  that  year,  if  there  had  been  no  previous 
sale  thereof."  Tbe  section  then  directs  the 
auditor,  in  case  a  person  desires  to  redeem, 
to  make  certificates  in  triplicate  of  tbe 
estimate  of  the  amount  to  be  paid,  which  shall 
be  delivered  to  the  county  treasurer  with  tbe 
money,  who  shall  give  receipts  In  triplicate 
indorsed  thereon.  The  redemptioner  then  la 
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to  delirer  one  of  these  to  the  auditor  and 
<Hie  to  the  Btate  controller,  and  thus  the  deed 
"to  the  state  shall  become  duII  void." 

The  controversy  (as  has  been  indicated 
parenthetically  In  quoting  the  statute)  relates 
to  the  graduated  penalties,  or  punitive 
I>ena[ties,  or  percentages  (whatever  they 
may  be  called)  of  10,  20,  40,  60,  80,  and 
100  per  cent,  imposed  on  redemption.  These 
graduated  penalties  were  first  imposed  in 
1805  and  have  been,  without  question, 
until  this  action  was  commenced,  oppor- 
tioued  between  the  state  and  county,  the 
snme  as  original  and  subsequent  taxes  and 
Interest  paid  on  redemption.  They  were  con- 
strued to  mean  penalties  or  percentage  paid 
on  redemption  first  mentioned  in  section  3810, 
and  not  as  "additional  penalties  received  on 
account  of  delinquency,"  subsequently  therein 
mentioned.  The  distinction  between  penal- 
ties for  delinquency  and  penalties  on  redemp- 
tion would  seem  to  be  a  natural  one  to  draw, 
and  should  be  kept  in  mind.  Prior  to  1895 
the  state  became  the  purchaser  at  delinquent 
tax  sales  only  where  there  was  no  bidder 
for  the  land  and  redemption  was  limited  to 
one  year,  after  which  a  deed  was  given  to  the 
purchaser.  The  state  now  becomes  the  pur- 
chaser in  all  cases  and  deed  does  not  pass 
to  the  state  for  five  years,  although  the  land 
continues  to  be  taxed  for  subsequent  years 
"ontll  a  deed  is  made  to  the  stote  therefor." 
Section  3813.  Redemption  may  be  made  at 
any  time,  but  it  not  redeemed  the  state  may 
sell  at  public  auction  when  the  state  gets  Its 
deed.  The  graduated  redemption  penalty  was 
Imposed  in  a  way  to  encourage  redemption, 
the  penalty  Increasing  with  each  year  of  non- 
redemption. 

Prior  to  1895  there  were,  as  there  still  are, 
two  classes  of  pennitles,  sometimes  called 
percentages,  a  penalty  for  delinquency  In 
paying  the  tax,  and  a  penalty  pntd  on  re- 
dnnptlon.  The  penalties  for  delinquency 
have  always  gone  to  the  county  while  the 
penalties  on  redemption  have  always  been 
apportioned  between  the  state  and  county. 
Thi9  distinction  seems  to  have  been  in  the 
minds  of  the  framers  of  the  taw  of  1895. 
We  do  not  see  how  these  graduated  penalties 
on  redemption.  Imposed  from  year  to  year 
by  Increasing  proportions,  can  he  regarded  as 
"additional  penalities  received  on  account  of 
delinquency."  The  property  Is"  sold  to  the 
state  upon  the  first  year's  delinquency,  and 
Is  not  again  sold  for  taxes.  The  subsequent 
taxes  are  added  from  year  to  year  until  the 
state  gets  Its  deed,  and  they  form  a  part  of 
the  "subsequent  taxes"  mentioned  in  section 
3816  which  .are  apportioned.  The  penalties 
required  to  be  paid  on  redemption  have  noth- 
ing to  do  with  the  delinquency  In  the  pay- 
ment of  the  tax  and  bear  no  relation  to  it, 
for  the  land  has  passed  to  the  state.  They 
may  well  be  embraced  In  one  or  other  or 
both  of  the  terms  "percentages"  and  "pen- 
alty" mentioned  In  section  381G  to  be  ap- 
portioned as  therein  provided.  The  "ad^- 


tioual  penalties"  referred  to  which  are  to  be 
paid  into  the  treasui?  for  the  use  of  the 
county,  are  expressly  mentioned  as  being 
"received  on  account  of  delinquency,"  and 
how  can  we  say  that  this  must  mean  the 
graduated  penalties  which  are  imposed  by 
section  3817,  not  on  "account  of  any  delin- 
quency" but  which  are  expressly  stated  to  t)0 
exacted  as  "penalties  on  redemption?"  We 
must,  according  to  admitted  canons  of  con- 
struction, give  some  meaning  to  all  terms  of 
the  statute  If  we  can  do  so  without  viola- 
ting Its  obvious  purpose.  An  Interi^retatiou 
which  gives  effect  Is  preferred  to  one  which 
makes  void.  Civ.  Code,  i  3541.  The  natural 
reading  of  section  3816  would  lead  to  the 
meaning  that  all  "percentages,  penalties 
(penalty  Is  the  equivalent  word  used)  end 
the  interest  paid  on  redemption,"  shall  be 
apportioned  as  therein  directed,  as  well  as 
"tiie  original  and  subsequent  taxes,"  and 
this  would  clearly  Include  the  graduated 
penalties  on  redemption  mentioned  In  section 
3817.  The  percentages  and  penalty  are 
"paid  on  redemption"  as  are  the  "original 
taxes."  Upon  similar  rules  of  construction 
we  must  give  some  meaning  to  the  terms 
"additional  penalties  received  on  account  of 
delinquency"  which  go  to  the  county.  To 
do  thlS'We  derive  no  aid  from  section  3817, 
for  no  mention  Is  there  made  of  penalties  for 
delinquency  except  such  as  clearly  refer  to 
penalties  before  sale.  We  do,  however,  find 
in  other  sections  a  source  of  some  light 
which  is  shed  upon  these  terms,  "additional 
penalties  received  on  account  of  delin- 
quency." Section  3817,  by  act  of  1883  (St 
■1883,  p.  23,  c.  10),  mentions  a  penalty  of  25 
per  cent,  on  redemption,  and  It  was  ap- 
portioned under  section  3810  to  the  state  and 
county  as  Is  now  done  with  the  graduated 
penalties  on  redemption.  Section  8816  then 
provided,  as  to  what  are  now  referred  to  as 
"additional  penalties  received  on  account  of 
delinquency,"  as  follows:  "the  5  per  cent, 
additional  •  •  •  shall  be  paid  to  the 
county."  This  obviously  referred  to  the  5 
per  cent,  penolty  for  delinquency  under  sec- 
tion 3750  as  it  then  read  and  was  so  con- 
strued and  so  enforced.  See  Collier  v. 
Shaffer,  137  Cal.  319,  at  page  322.  70  Pac. 
117.  But  section  3756  was  amended  in  1891 
(St.  1891,  p.  447,  c.  230)  to  correspond  with 
the  statute  requiring  semiannual  payment  of 
taxes,  and  Imposed  three  different  penalties 
for  delinquency,  namely,  15,  5  and  5  per  cent, 
already  explained  supra.  When  section 
3816  was  amended  In  1895,  there  being  sever- 
al of  these  penalties.  It  very  properly  re- 
ferred to  them  as  "additional  penalties 
(using  the  plural  number)  received  on  ac- 
count of  delinquency."  When  there  was  but 
a  single  "additional  penalty"  of  5  per  cent 
for  delinquency,  the  statute  so  referred  to  It 
and  its  meaning  was  not  doubted.  No  more, 
do  we  think,  should  the  present  statute  be 
held  to  be  of  doubtful  meaning.  It  means 
the  additional  penalties  on  delinquency  Im- 
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posed  by  Bectloa  8766.  They  are  Imposed  by 
tbe  county  before  sate  and  become  In  fact 
part  of  tbe  taxes  and  we  do  not  see  how  the 
language  can  reasonably  be  held  to  Include 
tbe  graduated  penalties  on  redemption,  after 
sale,  moatloned  In  section  3S1T. 

There  is  an  essential  difference  In  the  rela- 
tion of  the  owner  of  the  taxable  land  while 
It  is  resting  under  assessment  for  taxes,  and 
after  It  baa  passed  into  other  ownership  by 
sale  for  failure  to  pay  the  taxes.  In  the 
first  case  be  is  a  delinquent  because  be  has 
failed  to  perform  a  duty.  The  term  "de- 
llnqueocy"  Is  apt  and  Is  expressive  of  the 
owner's  attitude  to  the  state.  But  when  his 
land  is  taken  by  tbe  state  in  lieu  of  the  taxes 
which  he  failed  to  pay,  it  Is  then  optional 
with  him  whether  to  talte  advantage  of  the 
prlvil^e  given  him  by  law  to  redeem  the 
land  or  let  the  state  keep  It.  He  Is  then  a 
redemptloner,  and  he  cannot  divest  the  state 
of  its  interest  in  the  land  except  he  redeem 
within  the  period  of  the  redemption  which 
continues  until  the  state  has  disposed  of  the 
land  (section  3S97).  He  is  not  any  iongpr  a 
tax  delinquent  in  any  proper  sense;  be  is 
not  even  a  redemption  delinquent  for  there  is 
no  doty  on  blm  to  redeem.  Indeed  he  is  not 
any  Icind  of  a  delinquent,  for  the  term 
delinquency  does  not  apply  because  of  his 
neglect  to  redeem.  The  Supreme  Court  said 
in  San  Francisco,  etc.,  h.  Co.  v.  Banbury, 
106  Cal.  129,  39  Pac  439:  "If  tbe  state 
has  become  the  purchaser  of  land  at  a  de- 
linquent tax  sale  the  tax  bas  been  extin- 
guished by  the  sale,  and  the  state,  Instead  of 
being  a  creditor  of  tbe  taxpayer,  or  entitled 
to  receive  any  money  due  to  it  for  taxes,  has 
acquired  an  interest  In  the  land,  which  Is 
to  be  divested  only  by  some  affirmative  acUon 
on  the  part  of  the  delinquent  taxpayer." 
This  affirmative  action  Is  neither  more  nor 
less  than  redemption.  As  throwing  still 
farther  light  upon  the  meaning  of  section 
8816.  It  may  be  well  to  call  attent[on 
to  the  fact  that  this  section  was  twice  amend- 
ed at  the  same  session  of  the  Legislature 
In  1895.  The  first  amendment  was  on  Febru- 
ary 25tt  (St  1895,  p.  21,  c  11).  There  the 
language  used  was  "tbe  original  and  snbse- 
quent  taxes,  and  all  percentages  and  penal- 
ties paid  in  redemption,"  but  made  no  meo< 
tlon  of  interest  The  language  used  further 
along  to  cover  the  penalties  for  delinquency 
was  "the  5  per  cent  additional  •  •  • " 
shall  "be  paid  to  tbe  county."  This  latter 
phrase  failed  to  correctly  refer  to  the  amend- 
ment that  had  taken  place  In  section  3756 
wherein  several  additional  penalties  for  de- 
linquency had  been  Imposed,  as  already  point- 
ed out  To  make  clear  the  meaning,  and  to 
include  Interest  and  to  amend  in  some  other 
respe<ts,  section  3816  was  again  amended 
(or  re-enacted  withamendments)  on  March  2S, 
1895.  St  1805,  p.  333,  c  2I&  It  there  reads : 
"Additional  penalties  received  on  account  of 
delinquency."  In  the  fii*»t  amenrlment  the 
words  "on  account  of  delinquency"  did  not 


appear,  and  tbe  ringle  penalty  of  B  per  cextt, 
failed  to  Include  all  the  penalties  referred  to 
In  section  3754.  The  change  In  phraseology 
seems  to  point  to  the  construction  we  have 
given.  The  change  in  the  phraseology  from 
"percentages  and  penalties  paid  on  redemp- 
tlMi"  to  "percentages,  penalty,  and  Interest 
paid  on  redemption"  was  intended  to  include 
Interest,  omitted  In  the  first  amendment,  and 
we  have  no  doubt  was  also  intended,  and  suf- 
ficiently expresses  that  Intention,  to  mean  tbe 
same  thing  as  the  phraseology  first  used  in 
respect  of  the  percentages  or  penalties  on  re- 
demption. 

Pursuing  the  changes  In  the  statute  some 
further,  some  additional  light  is  tbrown  upon 
tbe  question.  In  1891,  when  the  change 
was  made  In  section  3756  to  meet  the  semi- 
annual payments  of  taxes,  already  noted 
(St  1891,  p.  447,  c.  230),  section  -3816  waa 
also  amended  (St  1891,  p.  449,  c  230),  and 
the  latter  section  directed  "tbe  original  tax 
and  the  25  per  cent  and  Interest  paid  In  re- 
demption" to  be  "apportioned  between  the 
state  and  county  and  city  and  county  !n  the 
same  proportion  that  the  state  tax  bears  to 
the  county  and  city  and  county  tax."  And 
the  section  then  provides  that:  "the  moneys 
received  from  delinquencies  shall  be  paid  to 
the  county,  or  city  and  county."  Undoubted- 
ly these  "moneys  received  for  delinquencies** 
which  were  to  go  to  tbe  county,  under  section 
3756  as  amended,  referred  to  the  penalties 
or  moneys  received  at  the  same  time.  The 
statute  as  then  understood  and  enforced,  rec- 
ognized the  clear  distinction  between  penal- 
ties on  redemption  and  penalties  for  delin- 
quency. This  distinction  occurs  so  frequent 
ly  In  tbe  Code  sections  as  to  leave  no  doubt 
in  our  mlndd  that  it  was  Intended  to  be  ob- 
served in  the  enforcement  of  the  law.  It  la 
still  further  seen  In  section  3758  where  tbe 
auditor  Is  directed  to  "enter  against  all  the 
items  of  taxes  due  and  unpaid  the  penalty  for 
delinquency,"  clearly  referring  to  sectltm 
3756.  Also  section  3770,  where  the  tax  col- 
lector is  directed  to  collect  "in  addition  to 
the  taxes  due  on  the  delinquent  list,  togeth- 
er with  the  penalties  for  delinquency."  Evr 
erywhere  in  the  Code  the  per  cent  referred 
to  In  section  3756  Is  spoken  of  as  "penalties 
for  delinquency,"  and  no  reason  Is  percelT- 
able  why  tbe  words  "additional  penalties  re- 
ceived on  account  of  delinquency"  should  be 
given  any  different  construction  when  used 
In  section  3816.  A  careful  examination  of 
tbe  statutes  establishing  tbe  system  or  policy 
of  taxation  of  lands,  their  sale  for  delin- 
quent taxes,  the  conditions  on  which  redemp- 
tion may  be  made  and  the  steps  to  be  taken 
on  redemption  shows  a  consistent  and  uni- 
form purpose  of  the  law  to  be  and  the  prac- 
tice under  it  has  been,  for  a  long  period  of 
years,  to  apportion  tbe  moneys  collected  on 
percentages  or  penalties  on  redemptimk  be- 
tween the  state  and  county  "In  tbe  same 
proportion  that  the  state  tax  bears  to  the 
county  and  city  and  county   tax,**  and 
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likewise  the  moneys  received  for  origin^  and 
Bubseqnent  taxes  and  tbe  interest  on  such 
moneys  have  been  so  apportioned.  Some 
question  has  arisen  between  the  parties  as 
to  the  effect  on  the  question  liere  by  reason 
of  the  decisions  in  Collier  t.  Shaffer,  137 
Cal.  319,  70  Pac.  177,  and  San  Diego  In- 
vestment Co.  V.  Shaffer,  137  Cal.  323,  70 
Pac.  179.  These  cases  concerned  taxes  im- 
posed under  the  law  prior  to  1891  and  do 
not  so  far  as  we  can  see,  aid  ua  materially 
In  the  solution  of  the  question  now  here. 

We  have  not  singled  out  for  comment  tbe 
Iiolnts  made  In  argument  by  counsel  for  ap- 
pellant In  the  careful  and  able  presentation 
they  have  given  tbe  case.  But  we  bave  en- 
deavored to  treat  the  question  before  us  In 
a  way  to  cover  all  material  points  and  to 
leave  no  doabt  as  to  oar  construction  of  tbe 
statute.  Tbe  conclusion  we  have  reached 
seems  to  ua  to  result  not  only  from  a  reason- 
able construction  of  tbe  statute,  but  to  be 
fair  and  Just  to  tbe  state  and  counties  con- 
cerned. After  sale  tbe  burden  has  shifted 
to  tbe  state  and  tbe  redemptloner's  relations 
are  then  with  tbe  state  and  tbe  penalties  In 
question  begin  to  be  imposed  when  this  re- 
lation begins.  In  the  apportionment  of  these 
charges  on  redemption  the  state  receives 
mncb  the  smaller  part,  tbe  counties  receiving 
tbe  balance.  In  tbe  long  run,  should  tbe 
counties  get  all  these  money^  tbe  benefit  to 
them  would  be  but  temporary,  for  this  loss 
of  revenue  to  the  state  would  have  to  be 
made  up  ultimately  hy  taxation.  While 
these  considerations  should  not  control  In 
reaching  a  decision,  they  coincide  with  what 
Is  the  ultimate  aim  of  judicial  determinations 
-to  do  substantial  Justice  between  litigants; 
The  judgment  is  affirmed. 


We  concur:  BUCKLES,  J.;  McLAUGH* 
UN,  J. 


9  Cal.  A.  IBS) 

NIXON  T.  GOODWIN. 

(Omrt       Appeal,  Third  District,  California. 
April  2.  1906.) 

L  Fkauddleht  Convxtahces  —  Ihtauditt  — 
Statutes. 

Under  CIv.  Code,  {  S430,  dpclarioff  that 
every  transfer  of  property  made  with  intent  to 
delay  or  defraud  any  creditor  or  other  person  is 
void  affsinst  all  creditots  and  against  any  per- 
son on  whom  the  estate  of  the  debtor  devolves 
for  tbe  benefit  of  others  than  the  debtor,  a  fraud- 
oleot  conveyance  by  tbe  debtor  ia  void  at  the  in- 
stance of  oreditors,  or  of  the  debtor's  assifmee  in 
iBsolvency,  without  reference  to  whether  the  con- 
veyance was  made  within  30  days  prior  to  the 
films  of  the  debtor's  petition  In  insolvency,  pro- 
vided there  were  creditors  at  tbe  time  of  the 
conveyance  and  there  waa  not  aufficient  other 
property  with  which  to  pay  them. 

2.  SaMB— CONSIDEBATION— InSOLVEBOT. 

Where  a  transfer  of  property  was  made 
volontarity  and  without  a  valuable  considers* 
CioD  by  a  debtor  while  insolvent  or  lo  contem- 
plation of  iosolvenc7,  the  same  is  void  as  to 


existing  creditors,  as  provided  hr  Glv.  Oods, 
I  8442. 

[Ed.  -Note.— For  cases  In  point,  sea  voL  24, 
Cent.  Dig.  Fraudulent  Oonvsyancea,  ||  188, 

139.  141-158,  186-190.] 

8.  COBPOBATIOnS  — CoNVXTAIfCn  —  WHEV  IH- 
BOLVENT— FeAOD— BviDENCB. 

DefeDdaot,  while  the  owner  of  one-third  of 
all  of  tbe  stock  of  a  mining  corporation,  ad- 
vanced $44,000  to  it,  and  knowrng  that  the 
company  was  insolvent  resigned  from  his  office 
as  president  and  director,  so  that  a  deed  of  tbe 
company's  property  could  be  made  to  him, 
which  was  done  on  tbe  succeeding  day.  This 
transfer  was  kept  secret  by  the  partiea  for  fear 
of  creditors,  and  was  only  disclosed  by  defend- 
ant at  a  meeting  of  creditora  for  the  purpose  of 
effecting  a  aettlement,  when  defendant  atated 
that  the  deed  had  been  made  to  him  to  protect 
all  the  creditora  before  himself.  A  few  days 
thereafter,  however,  defendant  conveyed  ths 
property  to  a  bank,  which  was  also  a  creditor 
of  the  corporation,  and  the  bank  subsequently 
reconveyed  the  property  to  defendant,  taking  a 
mortgage  back  to  secure  its  Indebtedness.  The 
creditors  did  nothing  to  ratify  these  transac- 
tions, and  In  a  suit  by  the  corporation's  as- 
signee in  insolvency  to  set  aside  the  deed  de- 
fendant did  not  testify.  Held,  that  the  deed  waa 
fraudulent  as  against  the  creditors  of  the  cor- 
poration. 

4.  SaMK— COIfVETANCEa  TO  OFFICERS. 

Where  the  president  of  a  corporation,  who 
was  its  largest  creditor,  resigned  as  president 
and  director,  for  the  purpose  of  qualifying  him- 
self to  take  a  conveyance  of  all  of  the  corpo- 
ration'a  property,  which  be  did  on  the  succeed- 
ing day,  the  conveynoce  should  be  treated  as 
made  to  him  as  an  officer  of  the  corporation  for 
tbe  purpose  of  preferring  himself  over  the  other 
creditors  of  the  corporation,  and  waa  therefore 
void. 

5.  Saui  —  AasronifBiiTS  fob  BENErrr  or 
Creditobb. 

Where  defendant,  the  president  of  a  corpo- 
ration, secretly  resigned  In  order  to  accept  a 
conveyance  of  the  corporation's  property  In 
settlement  of  a  pre-existing  debt,  which  was 
secretly  msde  on  the  next  day,  and  though  be 
thereafter  stated  that  the  conveyance  was  mads 
for  the  benefit  of  all  of  the  corporation's  credit- 
ors, he  subsequently  conveyed  the  property  to 
a  bank,  by  which  it  was  reconveyed  to  de- 
fendant and  a  mortgage  taken  bv  the  bimk 
to  secure  the  corporation's  debt,  such  facts  were 
insufficient  to  warrant  a  finding  that  the  deed 
to  defendant  was  made  by  the  corporation  for 
tbe  benefit  of  all  of  the  corporation's  creditors. 

6.  FSADnULENT  CONVETA  NCE8— EVIDtNCK, 

In  an  action  by  a  corporation  In  Insolvency 
to  set  aside  an  alleged  fraudulent  conveyance 
of  the  corporation's  property  to  its  president, 
a  judgment  recovered  against  the  grantor  after 
the  conveyance  waa  made  was  inadmisdble. 

7.  Witnesses  —  Exahinatioit  ~  NonaBsraif- 
BIVE  Answer. 

In  a  auit  to  aet  aside  a  fraudulent  convey- 
ance by  a  corporation  to  defendant,  ita  presi- 
dent, a  wltnesa  was  asked  whether  the  money 
procured  from  a  certain  bank  was  given  to  de- 
fendant for  his  individual  account.  Witness 
answered  that  it  waa  not,  but  that  It  waa  all 
defendant's  because,  when  the  witness  went  to 
the  bank  and  filed  the  security,  the  bank  gave 
witness  a  line  of  credit  to  allow  the  corporatton 
to  Increase  the  overdraft  $15,000.  Held,  that 
the  answer  was  properly  stricken  as  not  re- 
sponsive. 

8.  FaAUDutEWT  CoNVETANCBa—AcnoiT  TO  Va- 
cate—Evidence. 

Where,  in  an  action  to  vacate  an  alleged 
fraudulent  conveyance,  defendant  claimed  that 
the  conveyance  was  made  to  him  for  the  bene- 
fit of  all  of  the  creditors  of  the  grantor,  a  deed 
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b7  which  defendant  cooTeyed  the  property  to  a 
bank,  a  subsequent  reconveyance  by  the  bank 
to  defendant,  and  a  mortgaee  by  defendant  to  the 
bask  Becuring  the  latter^  claim  against  the 
nantor,  was  admissible  to  contradict  such  de- 
fense. 

9.  BviDsncE—BEST  AND  Secokdabt  Evidence.* 

In  an  action  to  set  aside  an  alleged  fraud- 
ulent conveyance  by  a  corporation,  a  question 
calling  for  tbe  amount  of  a  creditor's  claim 
against  the  corporation,  which  the  witness  an- 
swered by  simply  stating  the  atnoont,  was  not 
objectionable  as  not  the  best  evidence. 

10.  AppEAL~EvIDENCE~II ARMLESS  EbBOR. 

Where,  in  an  action  to  tiet  aside  a  fraud- 
ulent conveyance  by  an  Insolvent,  the  amount 
of  the  insolvent's  indebtedness  to  a  creditor  was 
shown  by  the  approved  claim  of  s-jch  creditor 
io  insolvency  proceedings,  the  erroneous  intro- 
duction of  a  memorandum  made  by  tbe  witness 
at  a  meeting!  of  creditors  to  prove  snch  indebt- 
edness, which  was  hearsay,  was  harmless. 

11.  Fbaudulent  Convetancfs— Evidenck. 
Where  defendant  claimed  that  an  alleged 

fraudulent  conveyance  hod  been  made  to  him 
for  the  benefit  of  creditors  of  the  grantor  cor- 
pomtion,  a  mortgage  on  the  property  included 
in  the  conveyance  in  controversy  executed  to  C. 
to  secure  a  note  given  by  defendant  was  ad- 
missible to  rebut  such  defense. 

12.  Appeal^IIabuless  ERRna. 

Where  defendant  could  have  derived  no  ad- 
vantage from  a  witness'  answer  to  a  question 
which  was  objected  to,  an  error  of  the  court  in 
sustaining  the  objection  was  barmlpss. 

13.  Witnesses— Attorney  and  . Clieniv-Pbivi- 

LBGE. 

Where,  in  a  suit  to  set  aside  an  alleged 
fraudulent  conveyance  by  an  insolvent  corpo- 
ration, an  attorney  for  certain  creditors  was 
asked  concemin<T  a  paper  piirporting  to  relate 
to  an  ngreement  concerning  the  manner  of  pay- 
ing the  debts  of  the  corporation,  and  after 
identifying  the  paper  stated  that  he  received  _ 
the  sime,  and  after  reading  it  returned  it  to 
bis  client,  a  question  as  to  whether  he  advised 
his  client  In  relation  thereto  wi>s  not  objecti(m- 
able  as  calling  for  a  common ication  between  at- 
torney and  client  and  for  the  witness*  opinion 
as  an  attorney. 

14.  Fraudulent  ConvETANCES— E!vimNCB— 

AnUISSIBILlTT. 

In  an  action  to  set  aside  an  alleged  frand- 
nlent  conveyance  by  a  corporation  to  its  presi- 
dent, certain  notes  parporttng  to  have  been 
made  by  the  corporation  to  defendant  were  In- 
admissible to  show  an  indebtedness  dire  from 
tite  corporation  to  defendant,  in  the  absence  of 
proof  that  the  execution  of  the  notes  was  au- 
thorized by  the  corporation'a  board  of  di- 
rectors. 

15.  Evidence  —  Cobpobate  Records —Gkbtiit- 

CATION. 

Code  Civ.  Proc.  %  1018,  subds.  6,  7.  provide 
that  documents  may  be  proved  by  the  original 
or  by  a  copy  certified  by  the  legal  keeper  there- 
of, and  If  from  another  state  it  must  be  ac- 
companied by  a  certificate  of  the  Secretary  of 
State,  judges  of  the  superior  or  county  court, 
or  mayor  of  a  city,  that  the  copy  is  duly  certi- 
fied by  the  ofiir^r  having  the  local  custody  of 
the  original.  Held,  thit  an  affidavit  attached 
to  extracts  from  the  minutes  of  the  meetings  of 
a  corp'>ra tion's  board  of  directors,  held  in  an- 
other state,  reciting  that  the  afSmt  was  presi- 
dent of  the  corporation  nnd  to  the  best  of  his 
knowledge  and  belief  the  extracts  were  true 
extracts  of  the  minutes  of  the  several  meetings, 
WHS  not  properly  certified  to  authorize  the  ad- 
mission of  snrh  extracts  in  evidence. 
IB.  Fraudiilent  Conveyances  —  Evidence  — 
Aduissibilitt. 

In  an  action  to  set  aside  an  alleged  fraud- 
ulent conveyance  from  a  corporation  to  its  presi- 
dent, evidence  as  to  the  first  money  that  was 


borrowed  by  the  corporation  from  Its  president 
was  inadmissible,  in  tbe  absence  of  a  showing 
first  made  that  tbe  corporatioa  had  anthoriaed 
the  Iwrrowinc  of  the  money. 

17.  Saue. 

Where,  in  an  qcdon  to  set  aside  a  ftandn- 
lent  conveyance  of  property  from  a  corpora tioo 
to  its  president,  there  was  no  legal  offer  to 
show  wQat  took  place  at  a  certain  meeting  of 
the  corporation's  board  of  directors,  a  question 
as  to  vk-no  waa  present  at  auch  meeting  was  im- 
material. 

18.  Witnesses— Knowledge 

In  an  action  to  set  aside  a  fraudulent  con- 
veyance by  a  corporation  to  its  president,  evi- 
dence that  certain  money  borrowed  by  the  cor- 
poration from  its  president  belonged  to  him  was 
properly  stricken,  because  of  tbe  witness'  lack 
of  knowledge  concerning  the  source  from  which 
tlie  money  waa  produced. 
10.  Evidence— Corporate  Records— Dibbct> 
ORS*  Meetings. 

Itecitals  of  tbe  minutea  of  a  meeting  of  a 
corporate  board  of  directors  cannot  be  jiroved 
by  parol. 

[Ed.  Note. — For  casr-a  in  point,  see  vol.  20^ 
Cent.  Dig.  Evidence,  §§  612,  510.] 

20.  FBAUDinjtNT    CONVETAKCKS  — ETIDENCS  — 

Admissibiltt. 

Where,  in  an  action  to  set  aside  an  alleged 
fraudulent  conveyance  by  a  corporation  to  its 
president,  a  witness  testified  that  on  the  date  of 
the  conveyance  the  cortmrntion  owned  GO.000 
shares  of  the  capital  stock  of  a  mining  company, 
but  that  witness  did  not  know  its  value  since 
about  a  year  prior  to  that  time,  evidence  as  to 
the  value  of  the  stock  a  year  prior  to  such  con- 
veyance was  immaterial. 

Appeal  from  Superior  Court,  El  Dorado 
County;  M.  P.  Bennett,  Judge. 

Action  by  Oeorge  S.  Klxon,  as  assignee 
of  the  MoDtauk  Consolidated  Gold  Mlnli^ 
Company,  against  Wllllnm  Dallas  Goodwin. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

John  M.  Fulweiler,  for  appellant  L,  T. 
Batfleld  and  William  E.  Kleinsorge,  for 
respondent 

BUCZCLES,  J.  This  action  was  brought 
to  cancel  a  deed  of  conreyance  executed  and 
delirered  to  defendant  William  Dallas  Good- 
win on  April  3.  1001,  by  Moutauk  Consoli- 
dated Oold  Mining  Conipany.  a  foreign  cor- 
pwation,  upon  tbe  grounua  that  it  was  made 
with  the  intent  to  binder,  delay,  and  defraud 
the  creditors  of  said  mining  corporation, 
and  to  prevent  the  property  of  said  cor^ 
poratlon  from  coming  Into  the  hands  of 
its  assignee  In  iDSolvenf^.  and  to  evade 
the  provisions  of  the  Insolvent  act  of 
1S05.  Defendant  Interposed  a  demurrer 
to  tbe  complaint  on  all  the  statutory 
grounds.  The  appeal  Is  from  tbe  judgmrat 
in  favor  of  plaintiff  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

Tbe  court  found  that  tbe  Montauk  Con- 
solidated Gold  Mining  Company  was  in- 
solvent on  April  3,  1001,  and  that  defendant 
knew  of  satd  insolvency;  that  defendant  was 
a  stodEfaolder  in  said  corporation  and  a 
meral>er  of  the  board  of  directors  thereof 
until  some  time  between  the  1st  and  3d  of 
April,  1001,  when  he  reslgiied  as  director 
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and  preeldent  for  the  paipose  of  having  the 
said  deed  made  to  him;  that  on  April  3. 1901, 
Bald  mining  corporation  executed  to  defend- 
ant the  deed  In  controversy  for  the  purpose 
of  pla<dng  the  property  of  said  corporation 
bqrond  the  reach  of  tne  creditors  of  eald 
corporation,  and  to  hinder,  delay,  and  de- 
fraud said  creditors;  and  that  said  defend- 
ant had  full  knowledge  that  said  deed  was 
wlthont  TSlnahle  consideration  and  was  for 
the  purpose  and  with  the  Intent  to  hinder, 
delay,  and  defraud  said  creditors,  and  to 
prevent  the  property  of  said  corporatl<m 
from  being  distributed  ratably  among  Its 
creditors,  ^e  demurrer  alleged,  among 
other  things,  that  plaintiff  had  no  capacity 
to  sue  to  set  aside  said  deed,  and  that  only 
the  creditors  could  do  so,  becauae  the  said 
deed  was  executed,  delivered,  and  recorded 
more  than  80  days  before  the  filing  of  the 
petition  In  insolvency  against  the  Montauk 
Consolidated  Gold  Mining  Company;  and 
the  appelant  Insists  on  this  idea  in  bis 
brief  and  dtea  in  support  thereof  Francisco 
T.  Agulrre^  M  Gal.  180^  29  Faa  405^  and 
Babco(&  r.  Chase.  Ill  Oal.  351,  48  Faa 
1106.  But  neither  of  these  cases  seems  to 
furnish  any  authority  for  appellant's  conten- 
tion. In  Francisco  t.  Agulrre  the  question 
waa  oret  the  ddlvery  of  the  furniture  In 
a  lodging  house.  In  Babcock  v.  Chase  .the 
deed  was  made  five  years  prior  to  the 
adjudication  in  insolTency,  and  at  a  time 
when  Oe  Insolrait,  Wilson,  is  not  allied 
to  bare  had  any  creditors.  The  deed  was 
made  to  Burtch  on  a  consideration  of 
toA  It  la  farther  alleged  that  Burtch  sub- 
sequently conveyed  to  Martensteln  and 
cause  for  a  like  expressed  consideration, 
hut  that  there  was  no  real  omslderation  In 
either  transaction,  and  that  It  was  all  at 
the  request  of  Wilson,  that  the  land  might 
be  held  for  his  benefit.  The  court  held: 
**Upoa  the  allegations  of  this  complaint 
these  deeds  cannot  be  successfully  attacked 
by  the  grantor,  Wilson,  or  Us  assignee  in 
Inaolvoicy.  No  express  trpst  la  charged,  and 
there  Is  nothing  recited  In  the  pleadii^  that 
would  authorize  the  Introduction  of  evi- 
dence to  efrtabllsh  a  trust  In  parol."  But 
In  the  case  at  bar  the  complaint  allies 
the  Insolvency  of  the  mining  company  at  the 
time  it  made  the  deed,  and  In  the  second 
count  allies  the  deed  to  have  been  made 
for  the  benefit  of  all  the  creditors,  but  was 
not  accepted  by  the  creditors,  and  that  such 
assignment,  tiansfer,  and  conveyance  to  de* 
foidant  t^ed  to  coerce  the  creditors  of 
the  said  mining  cranpany  to  compromise  or 
release  their  demands.  In  Salisbury  r.  Burr, 
ai4  Cat.  451,  46  Fae.  270,  the  court  held  that 
under  section  34SO  of  the  Civil  Code  every 
tranitfer  of  property  made  with  intent  to 
dday  or  defraud  any  creditor  or  other  per- 
son of  his  d«nands  Is  void  against  all  credi- 
tors, and  against  any  person  upon  whom  the 
estate  of  the  debtor  devolves  In  tmst  for 
the  braeflt  of  others  than  the  debtor.  It 


Is  further  said;  "This  broad  provision  ren- 
ders it  void,  at  the  instance  of  creditors  or 
of  the  assignee  in  insolvency."  And  wa 
think  this  must  be  so,  without  reference  to 
whether  the  deed  was  made  within  30  days 
of  the  time  of  filing  the  petltton  in  Insol- 
vency, ■  providing  that  there  were  creditors 
at  the  time  and  not  sufficient  other  proper^ 
with  which  to  pay  them,  as  In  the  case  at 
bar,  and  the  attempted  transfer  was  made 
with  intent  to  hinder,  delay  or  defraud  the 
creditors.  This  settfes  the  right  under  the 
pleadings  In  this  case  of  the  assignee  in 
Insolvency  to  bring  the  action  to  set  aside 
the  deed  made  as  here  allied.  The  demurs 
rer  waa  properly  overruled. 

The  said  deed  was  made  April  8,  1001, 
end  the  petition  In  Insolvent?  was  filed 
June  6,  1001,  and  appellant  contends  that, 
the  deed  not  having  been  made  within  80 
days  before  the  Insolv^icy  proceedings  were 
instituted,  the  conveyance  was  not  a  pro- 
hibited or  void  one  unuer  the  ii^lvent  act 
of  1695,  and  that  there  is  no  evidence  to 
support  finding  6  that  the  said  mining  com- 
pany, "acting  in  concert  with  said  defendant 
and  for  the  purpose  of  hindering,  delaying, 
and  defrauding  its  creditors,  and  to  prevent 
its  property  from  being  distributed  ratably 
among  its  creditors,  executed  to  defendant 
the  deed,  a  true  copy  <rf  which  Is  set  out  in  the 
complaint,"  and  other  matters  In  said  find- 
ing. In  a  case  like  the  one  at  bar  tne  ques- 
tion of  fraudulent  intent  Is  one  of  tact,  and 
not  of  law;  and  while  a  transfer  or  change 
cannot  be  said  to  be  fraudulent  merely  on 
the  ground  that  it  was  made  witbout  valu- 
able consideration,  yet  If  any  transfer  or 
incumbrance  of  property  be  made  or  given 
voluntarily,  or  witbout  a  valuable  considera- 
tion, by  a  party  while  Insolvent  or  in  con- 
t^plation  of  Insolvency,  the  same  shall  be 
fraudulent  and  void  as  to  existing  creditors. 
Section  3442,  GIy.  Code.  The  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the 
said  deed  was  made  for  the  purpose  of  hin- 
dering, delaying,  or  deirauding  the  credi- 
tors, or  to  prevent  them  from  receiving  an 
equal  pro  rata  on  their  claims.  At  the  time 
this  deed  was  made,  April  3,  1901,  the  de- 
fendant knew  the  insolvent  conaition  of  said 
mining  ctnnpany.  He  was  a  stockholder, 
owning  one-thlrdofallthe  shares  of  said  min- 
ing company,  and  up  to  the  very  day  before 
the  said  deed  was  made  he  was  a  director 
and  the  president  thereof,  and  the  evidence 
shows  he  resigned  both  positions  April  2, 
1901,  so  that  this  deed  might  be  made  to 
him,  and  the  deed  was  made  the  next  day. 
He  was  the  largest  creditor,  and  there  was 
no  consideration  paid  for  the  deed,  other 
than  the  debt  of  $44,000  the  said  mining 
company  owed  him.  Both  appellant  and  the 
mining  company  sought  to  iCeep  the  transfer 
a  secret,  because  they  feared  the  creditors 
whose  claims  they  could  not  meet,  and  that 
if  the  transfer  was  made  public  It  would 
cause  trouble  with  the  labor  at  the  mine. 
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The  appellant  did  not  testify.  But  at  a 
meeting  lield  with  Bome  of  the  creditors  a 
mouth  after  the  deed  was  made  he  then  for 
the  first  time  informed  them  all  the  prop- 
erty  of  the  minli^  company  had  been  deeded 
to  him  for  the  pmrpose  of  having  him  take 
care  of  all  the  creditors,  with  the  under- 
standing that  all  the  creditors  should  he 
protected  and  paid  before  he  would  collect 
his  own  indebtedness.  But  on  April  17th 
appellant  made  a  deed  of  conveyance  of 
all  the  property  to  the  t*lacer  County  Bank, 
being  a  creditor  of  said  mlnlug  company  to 
the  amotmt  of  $13,106.84.  The  said  bank 
subsequently  made  a  reconveyance  to  ap- 
pellant, and  be  then  gave  it  a  mortgage  on 
the  same  property  to  secure  the  indebted- 
ness. The  other  creditors  knew  nothing  of 
the  deed  to  appellant,  nor  of  the  transaction 
with  the  Placer  County  Bank,  and  In  no 
way  ratified  the  deed  from  the  mining  com- 
pany to  appellant  Nothing  whatever  la 
said  In  the  said  deed  to  indicate  lihat  it  was 
made  for  any  purpose  other  than  for  the 
sole  benefit  of  appellant  The  rale  Is  that 
a  director  of  an  Insolvent  corporation  cannot 
receive  to  himself  any  preference  or  ad- 
vantage over  other  creditors  In  the  payment 
of  his  debt  (Bonney  v.  TiUey,  109  Cal.  346, 
"42  Pac.  43&) ;  and  surely  the  same  rule 
would  apply  with  equal  force  to  one  who  la 
a  large  creditor  of  the  corporation  of  which 
he  IB  a 'director  and  the  president,  and  who 
resigns  to-day  that  he  may  to-morrow 
(secretly  as  to  all  other  creditors)  accept 
a  conv^ance  to  himself  of  the  corporation's 
property. 

Nor  would  such  be  a  transfer  coming 
under  the  provisions  of  section  3452  of 
the  Civil  Code,  where  a  debtor  may  pay 
one  creditor  In  preference  to  another,  or 
may  give  to  one  creditor  security  for  the 
payment  of  his  demand  In  preference  to 
another,  because  such  action,  when  taken 
by  a  director,  or  one  so  lately  holding  that 
relation,  would  be  taking  an  unfair  as  well 
as  unlawful  advantage  of  other  creditors, 
and  would  be  an  attempt  pure  and  simple  ; 
to  prevent  a  ratable  distribution  of  the  In- 
solvent's assets  among  Its  creditors.  The 
defendant  does  not  stand  as  an  ordinary 
common  creditor;  for,  notwithstanding  his 
resignation  as  director  and  president  for  the 
purposes  for  whlcu  tendered,  he  cannot 
escape  the  conclusion  inevitably  to  be  reach- 
ed that  he  stands  still  In  the  same  light 
the  law  views  a  director  of  a  corporation 
when  it  forbids  him  making  himself  a  pre- 
ferred creditor,  and  any  attempt  at  so  doing. 
In  our  opinion,  would  subject  him  and  his 
acts  to  the  same  prohibition  as  though  he 
were  still  a  director.  A  man  cannot  be  per- 
mitted to  so  easily  throw  off  his  trust  rela- 
tions, and,  as  here,  for  the  purpose  of  j^iving 
him  an  advantage  over  oramary  creditors, 
that  he  may  take  the  property  which  he  as 
a  director  bad  been  holding  In  trust  for  all 
the  creditors  and  apply  It  on  bis  own  debt 


to  their  detriment.  Under  the  circumstances 
In  this  case,  that  all  the  debts,  or  nearly 
so,  owing  by  the  corporation  w^e  contracted 
while  defendant  was  a  director  and  presum- 
ably contracted  at  his  Instance  and  request, 
as  he  was  president  It  seems  to  us  the 
deed  made  to  him  on  April  3d,  the  day 
after  he  had  resigned,  was  just  as  fraudulent 
and  void  as  If  It  had  been  made  April  Ist, 
and  while  he  was  yet  a  director.  Oould  be 
thus  divest  himself  of  his  trust  relations, 
so  that  he  might  make  t^al  the  act  which 
the  law  declares  Illegal  while  a  director?  I 
think  not  for  the  same  undue  advantage 
which  the  law  prohibits  Is  still  exercised. 
A  director  of  a  corporation  may  advance 
money  to  it  niay  become  Its  creditor,  may 
take  from  it  a  mortgage  or  any  other 
security,  and  may  enforce  the  same  like 
any  other  creditor,  but  always  subject  to 
severe  scrunlty  and  under  the  obligations  of 
acting  in  the  utmost  good  faith.  Taylor  on 
Corporations,  634.  Goodwin  while  a  direct- 
or could  loan  money  to  his  corporation,  and 
when  such  corporation  had  the  use  of  his 
money  is  bound  to  repay  him,  and  as  long 
as  the  matter  remained  a  guestiod  between 
Goodwin  and  the  mining  company  be  could 
enforce  collection  even  while  he  remained 
a  director.  Schnltt^er  v.  Old  Home  Con- 
solidated Mining  Company,  144  Cal.  603. 
7S  Pac.  0.  In  this  case  just  dted  the  rights 
of  the  other  creditors  were  not  Involved. 
The  officers  of  a  coi-poratlon  hold  Its  prop- 
erty In  trust  for  its  stockholders,  and  inci- 
dentally for  the  creditors,  and  any  trans- 
action on  the  part  of  the  directors  which 
is  tainted  with  fraud  or  in  violation  of  the 
duties  of  their  trust  Is  voidable.  Snedlker 
V.  Ayers,  146  Cal.  407,  80  Pac.  511. 

The  claim  of  the  appellant  that  all  the 
evidence  In  the  case  tends  to  show  that 
the  deed  was  made  for  the  sole  purpose  of 
enabling  him  to  protect  and  pay  all  the 
debts  of  the  mining  comiHUiy  does  not  seem 
to  be  sustained;  but,  on  the  contrary,  we 
think  It  very  clearly  appears  from  all  the 
evidence  that  appellant  took  the  deed  for 
the  sole  purpose  of  protecting  and  paying 
his  own  debt  It  Is  true  that  after  the 
creditors  became  aware  af  the  deed  and  were 
clamoring  for  an  adjustment  of  the  Indebted- 
ness, and  not  until  July  16th,  more  than 
three  months  after  he  took  the  deed,  appel- 
lant did  m&ke  an  effoii;  to  settle  with  the 
creditors  by  having  the  net  proceeds  arising 
from  the  working  of  the  mine  and  a  certain 
first  payment  on  a  contemplated  sale  of 
the  mine,  paid  into  thePlacerCountyBankln 
the  name  of  some  one  as  trustee  In  trust 
for  the  creditors.  But  under  the  circam< 
stances  above  detailed  It  cannot  be  said  that 
this  is  any  evidence  tending  to  show  that 
the  deed  was  made  for  the  benefit  of  all 
the  creditors,  and  tuere  is  no  evidence  la 
the  caf^e  Indicating  that  the  said  mining 
conii)uny  made  the  deed  in  qtiestlon  to  ap- 
pellant for  any  purpose  other  than  to  prefer 
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Iilm  as  a  creditor;  aod  If  tor  tliat  purpose 
tbe  deed  cannot  stand,  under  the  doctrine 
that  a  director  cannot  use  up  the  property 
of  his  corporation  to  pay  his  debt  to  the  dis- 
advantage of  the  other  creditors.  It  is  true 
there  Is  testimony  indicating  appellant  trflered 
to  give  the  creditors  a  second  mortgage  on  tbe 
property  described  In  the  deed  in  question. 
It  is  true  one  or  two  of  the  witnesses  had 
heard  appellant  say  the  deed  was  made  for 
tbe  heneSt  of  all  the  creditors;  but  when 
tbe  appellant  al)8ent8  himself  from  the  trial, 
and  does  not  testify  in  the  case,  this  evidence, 
weak  as  it  Is  In  the  first  place,  Is  entitled 
to  no  weight  at  all.  For  the  purpose  of  prop- 
erly determining  the  question  here  Involved 
It  seems  to  me  that  it  Is  Immaterial  whether 
tbe  evidence  shows  that  tbe  deed  was  autbor- 
lEed  or  ratified  by  two-thirds  of  the  stock- 
holders,  for  appellant  was  a  stodcbolder  and 
president  when  the  determination  w^as  reach- 
ed to  convey  all  the  property  of  the  mining 
company  to  him.  How  could  be  have  re- 
signed for  the  purpose  of  accepting  this 
attempted  conveyance,  if  not  a  director  at 
the  time  the  transfer  was  determined  upon? 
The  meetings  of  the  ectockboldera  and  board 
of  directors  were  held  in  New  York  on 
April  2  and  April  3,  1001,  and  It  was  thai 
the  transfer  was  determined  upon. 
Assignments  of  error  at  the  trial: 
The  petition  of  Involuntary  Insolvency  was 
filed  June  6,  1901.  The  piaintilf  produced 
and  offered  in  evidence,  and  they  were  ad- 
mitted over  defendant's  objection,  creditors* 
claims  which  had  been  presented  and  ap- 
proved in  the  said  Insolvency  proceedings. 
The  objection  to  these  claims  Is  based  upon 
the  affidavits  attached  thereto  which  falls  to 
show  that  tbe  debt  represented  therein  was 
contracted  prior  to  April  3,  1901.  The  claim 
of  Mebius,  Drescher  &  Co.  for  $5,149.81  was 
the  first  one  offered.  Tbe  testimony  of  P.  C. 
Drescher  shows  that  $5,044.81  of  this  claim 
was  due  April  3,  1001.  There  were  24  of 
these  claims.  There  Is  no  evidence  as  to  the 
contents  or  items  of  these  claims,  further 
than  the  testimony  of  Drescher,  Curtis,  and 
Shaw,  and  this  shows  that  at  least  the  larger 
amount  of  their  claims  accrued  prior  to  April 
3.  1901.  The  bill  of  exceptions  admits  that 
all  these  24  claims  were  the  same  in  sub- 
stance as  to  when  the  debt  was  dup  and  ow- 
ing, and  as  to  allowance  and  filing  and  other 
matters,  except  amounts,  as  that  of  Mebius, 
Drescher  &  Co.  This  being  so,  and  $5,089.81 
of  this  claim  having  accrued  prior  to  April  3, 
1901,  the  objection  of  appellant  is  not  well 
taken.   This  disposes  of  24  of  bis  exceptions. 

The  twenty-flfth,  twenty-sixth,  and  twenty- 
seventh  specifications  of  error  were  to  the 
admission  of  the  ju^ment  roll  In  tbe  case  of 
John  Dlas  v.  Montauk  Consolidated  Gold  Min- 
ing Oompany,  a  copy  of  the  execution,  an* 
tue  original  necuiioiL  Tbe  action  was  for 
personal  damages.  The  Judgment  not  having 
been  recovered  until  June  5, 1001,  tbe  objec- 


tion should  have  been  sustained;  but  appel- 
lant could  not  have  been  injured  by  the  intro- 
duction of  this  Judgment  roll.  There  was, 
therefore,  no  reversible  error. 

The  witness  Coles  on  redirect  examination 
was  asked  whether  the  money  gotten  from 
the  Placer  County  Bank  was  given  to  appel- 
lant for  any  of  his  individual  accounts,  and 
answered:  "No,  sir;  not  a  dollar.  Well,  I 
can  take  a  different  view.  It  was  all  Mr. 
Goodwin's,  l)ecau8e  when  I  went  to  the  bank 
and  filed  the  security  the  bank  gave  me  a  Ihie 
of  credit,  allowed  us  to  increase  our  overdraft 
to  $15,000."  Plaintiff  moved  to  strike  out 
this  last  answer,  and  the  motion  was  grant- 
ed. The  answer  was  not  responsive  and  was 
properly  stricken  out 

Tbe  introduction  of  the  deed,  the  mortgage, 
and  tbe  deed  of  reconveyance,  in  the  transac- 
tion appellant  had  with  the  Placer  County 
Bank  Is  assigned  as  error.  This  whole  trans- 
action had  a  tendency  to  show  that  the  deed 
in  controversy  was  not  made  for  the  benefit 
of  the  creditors  as  claimed  by  tbe  grantee. 
The  transfer  of  tbe  property  mentioned  In 
this  deed  tiy  tbe  corporation  to  appellant 
must  be  judged  by  the  terms  of  tbe  deed  and 
in  tbe  light  of  the  contemporaneous  and  sub- 
sequent acts  of  the  parties.  These  furnish 
tbe  data  for  the  determination  of  the  Intent 
and  motives  with  which  it  was  made.  Bump 
on  Fraudulent  Conveyances,  S  GDI.  The  acts 
of  the  appellant  In  attempting  to  prefer  the 
Placer  County  Bank,  shown  by  his  transfer- 
ring the  property  to  a  creditor  and  his  subse- 
quent mortgaging  It  to  secure  such  creditor's 
debt,  all  have  a  tendency  to  show  that  he 
was  not  acting  in  good  faith  when  he  says 
this  deed  was  made  to  enable  him  to  take 
care  of  all  the  creditors  of  the  mining  com- 
pany and  pay  all  their  claims,  and  a  tendency 
to  show,  further,  that  tbe  deed  was  not  made 
for  the  benefit  of  all  the  creditore,  but  for 
the  purpose  to  hinder,  delay,  and  defraud 
such  creditors.  For  this  purpose  the  transac- 
tion with  the  Bank  of  Placer  County  was  a 
legitimate  inquiry,  and  therefore  tbe  deed, 
the  mortgage,  and  the  deed  of  reconv^ance 
were  properly  admitted.' 

The  claim  of  Baker  &  Hamilton  offered  In 
evidence  by  plaintiff  was  objected  to  on  tbe 
same  grounds  as  the  other  claims  which  had 
been  proven  in  the  Insolvency  proceedings, 
and,  we  think,  rightfully  admitted.  Objec- 
tion was  made  to  the  testimony  showing  tlie 
amouut  of  tbe  debt 'due  Mebius,  Drescher  & 
Co.  Drescher  was  asked  to  state  the  amount 
of  their  clahn,  and  answered,  "$o,044.8d."  Tbe 
objection  was  upon  the  ground  that  this  was 
not  the  best  evidence.  He  was  simply  asked 
the  amount  of  his  firm's  claim,  nothing  more, 
and  the  question  and  answer  were  not  sub- 
ject to  the  objection  made.  Objection  was 
made  to  the  Introduction  of  tbe  amount  of  In- 
debtedness shown  by  a  memorandum  made 
by  the  witness  Kleinsorge  at  a  meeting  ot 
creditors  In  May.   This  was  error,  as  beiuK 
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hearsay,  but  Tvas  not  reversible  error,  Inas- 
much as  the  amount  of  the  Indebtedness  was 
shown  by  the  approved  claims  In  the  Insolv- 
ency proceedings. 

Plaintiff  offered  In  evidence  a  mortgage  on 
the  property  included  In  the  deed  In  contro- 
versy to  L.  L.  Chamberlain  June,  1901,  to  se- 
cure the  payment  of  a  promissory  note  of 
$3,692  given  by  defendant  Defendant  ob- 
jected on  the  ground  the  safd  mortgage  was 
Immaterial,  Irrelevant  and  Incompetent  The 
objection  was  overruled  and  the  mortgage 
admitted.  The  mortgage  was  material  as 
tending  to  show  that  said  deed  was  not  made 
for  the  benefit  of  the  creditors  of  ihe  said  cor- 
poration, but  rather  to  Under  and  delay 
them. 

The  wltn^s  Kleinsorge  was  asked  about 
written  instrument  Defendant's  Exhibit  2  for 
IdentiScatlon  which  had  been  presented  to 
falm  at  one  time  purporting  to  be  an  agree- 
ment whereby  appellant  agreed  to  sell  to  D. 
H.  Coles  and  Dwight  Treadway  the  property 
of  the  mining  company  upon  certain  condl- 
tions;  said  he  did  not  remember  when  he  re- 
ceived it  "I  received  It  from  Mr.  Drescher, 
and  I  read  it"  and  returned  it  to  him.  He 
was  then  asked  by  appellant:  "Q.  Did  you 
advise  him  in  relation  to  it?"  The  plaintiff 
objected  on  the  ground  that  the  question 
called  "for  the  opinion  of  the  witness  and  al- 
so for  a  communication  between  attorney 
and  client.  It  Is  calling  for  his  opinion  as  an 
attorney."  The  question  was  not  objection- 
able upon  the  ground  stated.  Kleinsorge  was 
the  attorney  for  Drescher  and  other  credit- 
ors, and  this  paper  purported  to  relate  to  an 
agreement  concerning  the  manner  of  paying 
the  debts,  and  was  no  doubt  presented  to  him 
for  bis  advice  by  his  client  To  have  an- 
swered whether  or  not  he  advised  Mr. 
Drescher  in  relation  would  not  have  been 
any  advantage  to  the  defendant,  for  he 
would  probably  not  have  given  any  informa- 
tion as  to  what  advice  he  gave,  If  any.  Sus- 
lainlng  the  objection  was  not  reverislble  er- 
ror. 

Defendant  offered  in  evidence  ten  promis- 
sory notes,  of  different  dates  and  amounts, 
but  aggregating  $33,850,  purporting  to  be 
notes  given  by  the  said  mining  company  to 
appellant,  and  all,  with  the  exception  of  the 
one  for  $5,000  due  May  15,  1899,  were  shown 
by  indorsements  thereon  to  have  been  paid. 
Plaintiff  objected  to  their  Introduction,  on 
the  ground  that  they  were  irrelevant.  Incom- 
petent and  immaterial,  and  no  authority  hav- 
ing been  shown  to  authorize  the  execution  of 
the  same,  and  the  court  properly  sustained 
the  objection.  These  notes  could  not  have 
been  material  to  show  indebtedness  due  from 
the  said  mining  company  to  appellant  unless 
their  Issue  and  execution  were  authorized 
by  the  board  of  directors,  and  there  was  no 
evidence  of  such  authorization.  The  defend- 
ant did  offer  In  evidence  a  paper  purporting 
to  contain  extracts  from  the  minutes  of  meet- 


ings of  the  board  of  directors  wherein  at 
least  some  of  the  said  promissory  notes  ap- 
peared to  have  been  authorized,  by  the  board 
and  containing  authorizations  to  borrow  mon- 
ey. The  minute  book  was  not  produced.  And 
to  this  there  was  attached  the  affidavit  of 
George  C.  Wilde  under  date  o(  March  24, 
1904,  setting  forth  that  he  was  the  president 
of  the  Montauk  Consolidated  Gold  Mining 
Company,  and  to  the  best  of  his  knowledge- 
and  belief  the  said  extracts  are  true  extracts 
from  the  original  minutes  of  the  several 
meetings.  But  this  Instrument  was  not  ad- 
missible as  evidence,  because  not  properly 
certified.  Subdivisions  6,  7,  S  1918.  Code  CIv. 
Prwj. 

Witness  D.  H.  Coles,  secretary  of  the  said 
mining  company,  was  asked  by  appellant  in 
relation  to  the  money  the  mining  corporation 
had  borrowed  of  appellant  testified  the  books 
he  had  In  his  hands  were  the  original  cash 
book,  and  ledger  of  the  corporation,  and  that 
prior  to  April,  1901,  the  corporation  had  bor- 
rowed money  of  appellant,  and  that  he  could 
tell  from  the  books  when  the  first  loan  was 
made.  He  kept  the  books  and  had  made  the 
original  entries.  He  was  asked:  "What  was 
the  first  money  that  was  borrowed  from  Wil- 
liam Dallas  Goodwin?  Does  the  book  show 
that?"  Plaintiff  objected,  because  "prema- 
ture, no  foundation  laid  to  show  that  any- 
body had  any  authority  to  borrow  any  mon- 
ey, and  Immaterial,  and  so  forth."  If  It  be 
conceded  that  the  question  was  a  material 
one,  because  the  appellant  had  a  right  to^ 
show  the  corporation's  Indebtedness  to  him 
as  tending  to  support  bis  theory  of  the  trans- 
fer to  him  of  the  corporation  assets,  still  we 
think  It  necessary  to  first  show  the  author- 
ization of  the  corporation  to  borrow  this 
money.  This  had  not  been  shown,  and  there* 
fore  the  objection  was  properly  sustained. 
Coles  was  further  asked  if  any  other  sums 
were  borrowed  from  Goodwin  for  which  no 
note  was  given,  and  the  court  sustained- 
plaintiff's  objection  thereto,  on  the  ground 
that  If  there  was  money  borrowed.  It  muse 
have  been  a  transaction  by  the  board  of  di- 
rectors, and  a  record  made  of  It  such  recortf 
constituting  the  best  evidence.  There  was 
no  such  record  presented  and  its  absence  was 
not  accounted  for.  Coles  further  testified 
titat  he  was  the  Coles  mentioned  In  the  paper 
offered  purporting  to  be  extracts  from  the 
minutes  of  the  board  of  directors,  and  that  he 
was  the  only  Coles  connected  with  this  com- 
pany, and  was  a  director.  He  was  then 
asked:  "Wlo  else  was  present  besides  you 
at  the  meeting  of  the  Iward  of  directors?" 
(referring  to  the  meeting  of  September  9, 
189S).  The  question  should  have  been  an- 
swered; but,  as  it  now  appears  that  defend- 
ant did  not  offer  in  a  legal  way  to  show  what 
took  place  at  that  meeting,  the  question  as  to 
who  was  present  becomes  immaterial. 
Further  testifying,  Coles  said  that  In  April, 
1809,  the  said  mluing  company  borrowed  of 
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said  Goodwin  flO.OOO,  and  on  October  17, 
1899.  the  further  sum  of  $5,000.    He  waa 
th^  asked:   "Was  or  was  not  that  the  mon- 
67  of  William  Dallas  Goodwin  r   And  an- 
swered:  "It  was."   The  answer  was  strick- 
en out  on  plaintiff's  motion  on  the  ground 
that  the  witness  did  not  know  the  source  of 
production  of  the  money.  The  ruling  was  cor- 
rect; but  at  the  same  time  the  witness  bad  Just 
trifled,  without  objection  or  motion  to  strike 
out,  that  he  knew  the  money  the  company  re- 
ceived from  Goodwin  belonged  to  him  and  his 
wlfei     Coles  testified  he  was  present  at  the 
meeting  of  the  directors  and  stockholders  In 
NewYorkAprll  3,  IJWl,  whenthedeed  in  ques- 
tion was  made  bythecorporation  to  the  appel- 
lant.   He  was  then  asked  by  the  defendant: 
-State,  If  you  please,  the  consideration  of  that 
deed."  rialntlff  objected  to  the  question  on  the 
ground  that  It  was  Immaterial  as  to  what  the 
consideration  was  because  the  records  must 
show  a  valid  transaction,  and,  further,  that 
the  deed  was  not  assented  to  by  the  proper 
quantity  of  stock.   The  minutes  of  the  board 
of  directors  of  that  meeting  were  not  pro- 
duced, and  not  even  an  extract  of  the  min- 
utes of  that  meeting  was  offered.   That  wac* 
a  very  Important  meeting  and  lasted  two 
days.   The  president  resigned  and  a  new  one 
was  elected.   Appellant  was  present,  and  the 
minutes.  If  properly  kept,  disclosed  the  action 
taken  by  him.   Whatever  may  have  been  the 
reason  for  omitting  the  introduction  of  the 
minutes  of  that  meeting.  Its  proper  recltalu 
could  not  be  proved  by  an  oral  statement  If 
there  waa  any  consideration  for  this  deed, 
defendant  could  have  shown  it  in  the  proper 
way.   Coles  had  testified  that  on  April  3, 
1801.  the  said  mining  corporation  owned 
60,000  shares  of  the  capita)  stock  of  the  Rib- 
bon Gold  Mining  Company,  par  value,  but 
did  not  know  its  value  since  about  one  year 
before  April  8,  1001,  when  defendant  asked 
blm,  *'Wtaat  was  the  value  of  the  stocfe  one 
year  prior  to  April  8,  1901?"  And  again, 
•■What  was  the  value  of  this  stock  prior  to 
April  3,  1901?"   Plaintilf  interposed  the  ob- 
jection to  both  of  these  questions,  and  the 
court  sustained  the  same.   In  the  first  place. 
It  was  not  material  as  to  what  the  stock  was 
worth  one  year  before  the  deed  was  made, 
and  in  the  second  question  there  was  but  a 
repetition  of  the  first;  for  any  answer  the 
witness  could  have  given  would  bare  been 
as  to  the  value  one  year  prior  to  April  3, 
1901. 

There  were  24  assignments  of  error  as  to 
tbe  admission  of  testimony,  and,  baring  care- 
fully considered  each  one,  we  do  not  find  any 
reversible  error  therein.  We  think  the  evi- 
dence sufficient  to  uphold  every  material  find- 
ing, and  that  the  Judgmeni  is  amply  supported 
by  tbe  findings. 

The  Judgment  Is  affirmed. 

WecoocOK  CHIPMAN,  F.  J.;  UcfLAUGH- 
LIN,  J. 


(S6  Colo.  S4&) 
KIRKWOOD  T.  PAL5IER. 
(Supreme  Court  of  Colorado.  March  6,  1906.) 

COUBTS—AFFBLXiATIi  JUBISDICTIOH  —  DiSnUOT 

Under  Bess.  Laws  1891.  p.  10!>,  {  8.  pro- 
viding for  appeals  from  the  county  court  to  the 
district  court  in  probate  cases,  an  appeal  lies 
from  a  judgment  m  an  action  concerning  prop- 
erty allaged  to  belong  to  tbe  estate  of  a  decedent 
and  wrongfully  withheld. 

Appeal  from  District  Court,  Summit 
County ;  Frank  W.  Owers,  Judge. 

Action  by  Thomas  Klrkwood,  administra- 
tor, against  Isaac  C.  Palmer.  From  a  Judg- 
ment of  the  district  court  dismissing  an  ap- 
peal from  the  county  court,  and  from  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

James  Glynn,  for  appellant 

BAILEY,  J.  Appellant,  who  was  plaintiff 
below,  became  Involved  In  litigation  In  tbe 
county  court,  concerning  certain  property 
alleged  to  belong  to  the  estate  and  said  to  bp 
wrongfully  withheld  by  defendant.  In  the 
county  court  Judgment  went  against  appti- 
lant  and  he  appealed  to  tbe  district  court 
After  the  appeal  was  taken  defendant  moved 
"to  dismiss  this  cnce  because  It  was  Improp- 
erly appraled."  This  motion  was  sustained, 
tbe  action  dismissed,  and  plaintiff  prosecutes 
this  appeal. 

There  Is  nothing  In  the  motion  nor  in  tbe 
court  proceedings  to  show  wherein  the  case 
was  improperly  appealed.  Section  3,  p.  109, 
of  the  Session  Laws  of  1891,  In  force  at  the 
time  this  appeal  was  taken,  provides  for  ap- 
peals to  the  district  court  In  such  cases,  and 
an  Inspection  of  the  record  as  reproduced  In 
the  abstract  shows  that  the  statutory  provi- 
sions concerning  appeals  was  complied  with. 
Consequently,  we  conclude  that  the  appeal 
was  not  Improperly  taken.  Therefore  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded to  the  district  court  for  further  pro- 
ceedings. 
■  Reversed. 

GABBERT,  a  and  GODDAUD,  X,  con- 
cur. 


(36  Colit.  98) 

COOPER  V.  SHANNON. 
(Supreme  Court  of  Colorado.   March  5,  1906.) 

1.  Watecs  ano  Wateb  Goubsbs  —  Wateb 

ItlOItTS— FpKFEITtTBB. 

Wliere  laiid  was  sold  on  execution  against 
the  owner  entitled  to  a  water  right  separate 
therefrom  the  fact  that  an  irrigation  company 
furnished  bis  successors  in  title  with  water 
during  the  three  succeeding  years,  and  that  the 
execution  defendant  did  not  apply  for  water  for 
those  years  did  not  operate  aa  a  forfeiture  of  the 
execution  defendant's  interest  and  a  rcap- 
propriation  of  the  water  right  by  tbe  purchasers 
of  the  land  at  sherlETs  sale. 

2.  Same— iB&iQATioN  Companies —Bt-La,wb 

 Co  .NSTBU  CTI O  N . 

Where,  although  the  by-laws  of  an  irriga- 
tion company  required  application  for  the  water 
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to  be  made  Ir  writing  each  year  and  that  "any 
person  entitled  to  purchase  prior  water  for  um 
on  land  entitled  thereto,  who  shall  for  two  anc- 

ceBsive  years  fail  to  pay  for  water  for  such  land 
shall  be  deemed  to  hare  forfeited  his  right  there- 
to," DO  affirmative  action  was  taken  by  the  com- 
pany  In  such  case,  the  by-law  conid  not  have  the 
effect  of  vesting  title  to  the  water  right  in  the 
company  or  vesting  title  thereto  in  another,  if 
the  company  delivered  the  same  amount  of 
water  to  the  other  consumer,  in  the  absence  of 
action  by  wliich  the  owner  of  the  right  waa 
duly  notified. 

3.  Appeal  — Findings  of  Court  — Conclu- 
siveness. 

A  finding  by  the  trial  court  that  there  had 
been  no  abandonment  of  a  water  right  will  not 
be  disturbed  on  appeal. 

4.  Same  —  Sale  ob  Tbansfeb  op  Water 
Right. 

Although  a  water  right  may  be  appurte- 
nant to  the  land^  it  is  property  and  may  be  trans- 
ferred either  with  or  without  the  land. 

[Ed.  Note. — For  casea  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  S  159.]  . 

5.  Same— Deed— Con STBUCTioN. 

A  water  right  being  a  distinct  subject  of 
grant  and  transferable  either  with  or  without 
the  land,  whether  a  deed  conveys  the  water 
right  depends  on  the  intention  of  the  grantor, 
which  is  to  be  gathered  from  the  express  terms 
of  the  deed,  or  when  it  is  silent  as  to  the  water 
right,  from  the  presumption  that  arises  from  the 
circumstances,  and  whether  such  right  is  or  is 
not  incident  to  and  necessary  to  the  beneficial 
enjoyment  of  the  loud. 

6.  Same  — CONVETANCE  — CnABACTEB  OF  IN- 
BTB1TMENT. 

The  Legislature  of  1893,  by  direct  enact- 
ment, requires  that  all  the  formalities  of  the  con- 
veyance of  real  estate  shall  be  observed  in  the 
conveyance  of  water  rights. 

7.  Same- Sheriff's  Deed— Effect. 

The  right  to  have  water  deli%'ered  at  a  stip- 
ulated price  is  a  valuable  right  and  where  a 
sheriff's  deed  does  not  puriwrt  to  convey  the 
water  right,  there  must  be  some  intention  to  so 
convey  found  in  the  circumstances  attending 
the  conveyance,  before  such  resnlt  can  be 
claimed. 

8.  Same. 

Where  a  sheriff's  deed  did  not  purport  to 
convey  the  water  right,  although  he  had  the 
right  to  levy  on  the  water  right,  bat  did  not 
do  so,  neither  the  sheriff's  nor  the  purchaser's 
intention  can  control,  and  where  there  is  no  act 
of  the  judgment  defendant  from  "which  an  in- 
tention to  convey  could  be  inferred,  the  water 
right  .18  not  conveyed. 

9.  Same— Action  to  Quiet  Title— Issues. 

In  an  action  by  a  purchaser  at  sheriff's 
sale  to  quiet  title  to  a  water  right  alleged  to 
have  been  appurtenant  to  the  land,  whether  the 
defendant  has  more  water  than  is  actually  need- 
ed for  the  irrigation  of  his  land  is  entirely  im- 
material to  the  issue  raised. 

10.  Same. 

Whether  defendant  is  entitled  to  hold  a  wa- 
ter right  for  the  reason  that  he  is  a  mere  ten- 
ant at  will,  is  a  question  which  cannot  be  rais- 
ed by  plaintiff,  since  even  if  defendant  cannot 
own  a  water  right  such  fact  does  not  vest  the 
title  in  the  plaintff. 

11.  Same— Fobfeitube  of  Water  Right. 
The  mere  failure  of  the  owner  of  a  water 

right  to  go  to  the  irrigation  company  each  sea- 
son and  pay  the  stipulated  price  for  carrying 
his  water  does  not  entitle  any  other  person  to 
enter  into  a  contract  with  the  company  for  car- 
rying such  water  and  thereby  become  the  owner 
\  of  the  water  right. 

12.  Same— Statutes. 

Ttlills*  Ann.  St.  |  570,  requiring  ditch  com- 
panies to  furnish  water  whene\-er  they  have 


water  in  the  ditch  nnsold.  and  section  2297, 
providing  that  persons  having  purchased  and 
used  water  shall  have  the  right  to  contione 
to  purchase  such  water,  are  inapplicable  in  a 
proceeding  between  individnals  to  which  no 
ditch  company  is  a  party,  and  the  question  to 
be  detenDUied  is  whether  a  sheriff's  deed  in- 
daded  a  water  right 

Appeal  from  District  Court,  Jefferson  Coun- 
ty ;  James   E.  Garrlgues,  Judge. 

Action  by  A.  A.  Cooper  against  Henry  N. 
SbanDon.  From  a  Judgment  In  fftTor  of  de* 
fendant,  plaintiff  apeals.  Affirmed. 

J.  W.  Barnes,  for  appellant  Jobn  Hipp, 
for  appellee. 

STEELE,  J.  The  warranty  deed  to  Shan- 
non, the  appellee,  for  the  N.  W.  %  of  section 
34,  township  2  S.,  range  69  W.,  did  not 
purport  to  convey  water  riglits ;  but  the  ditch 
company  incorporated  in  188C,  the  year  after 
Shannon  bought  the  land,  recognized  his  right 
to  the  use  of  20  inches  of  water,  as  a  prior 
right,  because  he  and  his  grantors  had  been 
using  water  from  another  ditcb  which  the 
company  incorporated  in  1886  had  purchased. 
The  company,  when  it  purchased  tbe  old 
ditch,  agreed  to  recognize  certain  priorities, 
and  Shannon's  priority  was  one  that  it 
agreed  to  recognize,  and  the  records  of  the 
company  so  show.  On  June  14,  1894,  tbe 
sheriff  of  Jefferson  county  sold  at  execution 
sale  all  tlie  right,  title,  and  Interest  of  Shan- 
non In  and  to  .the  said  N.  W.  and  on  De- 
cember 10,  1895,  the  said  sheriff  issued  bis 
deed  to  Eugene  P.  Conant  therefor.  Tbe  ap- 
pellant. Cooper,  holds  tbe  land  through  mesne 
conveyances  from  the  purchaser  at  sheriff's 
sale.  In  1902,  McCain,  from  whom  Shannon 
purchased  tbe  said  N.  W.  executed  a  quit* 
claim  deed  to  Shannon  for  the  right  to  pur- 
chase the  20  Inches  of  water  from  said  ditcb, 
reciting  that  he  had  sold  the  same  to  Shan- 
non when  Shannon  bought  the  land.  ,  Shaunon 
has  been  occupying  the  N.  E.  ^  of  the  same 
section  for  several  years,  and  bos  been  en- 
gaged In  cultivating  the  land,  which  he  holds 
as  lessee.  It  is  contiguous  to  tbe  land  he 
bought  from  Mr.  McCain,  and  can  he  supplied 
with  water  for  irrigation  from  the  ditch  that 
supplies  water  to  the  N.  W.  ^A-  The  action 
was  brought  by  Cooper  to  quiet  his  title  to 
the  right  to  purchase  20  Inches  of  water  from 
the  ditch.  The  court  found  that  Cooper  was 
not  entitled  to  the  20  Inches,  and  that  Shan- 
non had  the  right  to  purchase,  and  was  en- 
titled to  tbe  use  of,  tbe  20  inches  on  the  N. 
E.  ^4  of  said  section.  Cooper  brings  tbe 
case  here  by  appeal. 

It  Is  claimed  by  the  appellant:  (1)  The 
right  of  appellant  to  said  20  inches  of  water 
intervened  as  against  appellee  by  reapproprl- 
atlon ;  and  the  right  of  appellee  thereto  was 
forfeited.  (2)  Appellee  abandoned  said  wa- 
ter right,  and  appelhint  acquired  the  same  by 
reapproprlation.  (3)  The  said  water  right 
is,  and  at  all  times  has  been,  appurtedant  to 
said  N.  W.  ^  of  section  34,  and  was  conr^yecl 
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as  such  by  the  BberlfTB  deed  to  Eugene  F. 
Conant,  and  by  blm  to  the  appellant  herein. 
(4)  Appellee  bae  no  use  for  the  said  20 
inches  of  water  and  therefore  cannot  law- 
fully hold  the  right  to  Ita  use  aa  against  ap- 
pellant. (5)-  Appellee  owns  or  holds  no  such 
Interest  In  the  N.  W.  ^  of  said  section  34  as 
would  ratltle  blm  to  own  and  bold  the  right 
to  said  20  inches  of  water. 

The  appellee  did  not  quit  the  N.  W.  %  until 
some  time  during  the  year  189S,  and  did  not 
apply  for  water  during  the  years  1898,  1899, 
and  1900.  The  owners  of  the  N.  W.  ^4  difl 
ai)ply  for  water  for  these  years,  and  water 
was  furnished  them,  and  water  was  used 
during  these  years  on  the  said  N.  W.  We 
are  of  opinion  that  the  fact  that  the  ditch 
company  furnished  water  during  the  years 
1898,  1899,  and  1900  to  the  owners  of  the 
N.  W.  14  and  the  fact  that  Shaunon,  who  had 
lost  bis  laud  in  the  year  1898.  did  not  apply" 
for  the  water  for  these  years,  did  not  operate 
as  a  forfeiture  of  Shannon's  Interest  and  as 
a  reapproprintion  of  the  20  inches  by  the 
purchasers  of  the  land  at  sherlfTs  sale. 
Although  the  by-laws  of  the  company  require 
application  for  the  water  to  be  made  In  writ- 
ing each  year,  and  that  "any  person  entitled 
to  purchase  prior  water  for  use  upon  land 
entitled  thereto,  who  shall  for  two  succeasive 
years  fall  to  pay  for  water  for  such  land, 
shall  be  deemed  to  have  forfeited  his  right 
thereto,"  no  affirmative  action  was  taken  by 
the  company ;  and  In  the  absence  of  action 
by  which  Shannon  was  duly  notified,  the  by- 
law of  the  company  which  provides  that  "any 
person  who  shall  for  two  successive  years 
fail  to  pay  for  water  •  •  *  shall  be 
deemed  to  have  forfeited  his  right  thereto," 
cannot  have  the  effect  of  vesting  title  to  the 
water  right  in  the  company,  op  of  vrating 
title  thereto.  In  another.  If  the  company  de- 
livers the  same  amount  of  water  to  the  other 
consumer.  Forfeitures  are  not  favored  by 
the  law,  and  while  we  do  not  say  that  a 
ditch  company  may  not,  by  apt  words  In  their 
contracts  or  by-laws,  provide  that  a  water 
right  shall  be  forfeited  by  failure  to  pay  the 
price  for  the  carriage  of  water,  we  do  say 
that  the  words  employed  in  the  by-laws  of 
this  company  do  not  so  operate. 

The  court  found  that  Shaunon  bi^  not 
abandoned  bla  water  right  We  shall  not 
distnrb  that  finding.  As  abandonment  is  a 
matter  of  Intmtlon,  it  Is  peculiarly  .within 
the  proTinee  of  n  trial  court  to  determine 
from  all  the  facts  and  drcumstances  of  each 
particular  case  whether  abandonment  baa  or 
baa  not  taken  place.  We  have  repeatedly 
held,  that :  "Although  a  water  right  may  be 
B[)portenant  to  tbe  land,  it  is  the  subject  of 
property  and  may  be  .transferred  either  with 
or  without  tbe  land.  Strtckler  t.  City  of 
Colorado  Sinlngs,  16  Colo.  61.  28  Pae.  S13, 
25  Am.  St  Rep.  246.  Being  therefore  a  dis- 
tinct subject  of  grant  and  transferable  either 
86  P.— 12 


with  or  without  tbe  land,  whether  a  deed  to 
land  conveys  the  water  right  depends  upon 
tbe  intention  of  the  grantor,  wtalcb  is  to  be 
gathered  from  the  express  terms  of  the  deed; 
or,  when  It  Is  silent  as  to  the  water  right, 
from  the  presumption  that  arises  from  the 
circumstances,  and  whether  such  right  Is  or 
is  not  incident  to  and  necessary  to  the  bene- 
flelal  enjoyment  of  the  land."  Arnett  v.  Lln- 
hart,  21  Colo.  188,  40  Pac.  355 ;  Bessemer  I. 
D.  Co.  v.  Woolley,  32  Colo.  437,  76  Pac.  1053, 
105  Am.  St.  Rep.  91.  Moreover,  tbe  Legisla- 
ture of  1893  requires  that  all  tbe  formalities 
of  the  conveyance  of  real  estate  shall  be  ob- 
served in  the  conveyance  of  water  rights. 
The  right  to  have  water  delivered  at  a  stip- 
ulated price  Is  a  valuable  right,  and  as  tbe 
sheriff's  deed  does  not  purport  to  convey  tbe 
water  right,  there  must  be  some  Intention  to 
so  convey  found  In  tbe  circumstances  attend- 
ing the  conveyance.  In  passing  upon  this 
point  the  trial  court  held  that  there  was 
nothing  in  the  circumstances  of  the  convey- 
ance to  show  that  it  was  the  Intention  of 
Shannon  to  convey  tbe  water  right.  The 
deed  was  not  a  voluntary  deed;  It  was  the 
deed  of  the  sheriff.  He  had  the  right  to  levy 
upon  tbe  water  right,  but  did  not  do  so ;  and 
the  court's  ruling  Is  clearly  Correct  that  tbe 
sheriff's  intention,  or  the  purchaser's  inten- 
tion, could  not  control,  and  that  as  there  was 
no  act  of  Shannon's  from  which  an  Intention 
to  convey  the  water  right  could  be  Infcrredi, 
the  water  right  was  not  conveyed. 

The  appellant  contends  that  It  appears  from 
the  testimony  that  the  appellee  Is  the  owner 
of  a  water  right  calling  for  35  inches  of  water, 
which  Is  more  than  sufficient  to  irrigate  the 
land  cultivated  by  him  in  tbe  N.  E.  Vi  of  said 
section,  and  cites  authorities  which  hold  that 
"no  right  can  be  secured,  either  by  diversion 
or  appropriation,  to  more  water  than  is  nec- 
essary for  tbe  proper  irrigation  of  land  to 
which  it  is  applied."  This  rule  of  law  is  one 
well  recognized  by  the  decisions  of  this  court 
and  of  the  court  of  appeals,  but  It  Is  not  a 
question  that  appellant  can  inject  into  this 
case.  That  question  cannot  he  determined  in 
a  proceeding  of  this  character,  where  a  pur- 
chaser of  land  claims  a  water  right  as  being 
appurtenant  to  land  purchased  at  sherlfTs 
sale.  Whether  the  appellee  has  more  water 
than  Is  actually  needed  for  the  Irrigation  of 
his  land,  or  has  not  enough  with  which  to 
successfully  cultivate  his  soil,  is  entirely  Im- 
material to  the  issue  raised.  The  question 
Is:  Did  the  sherlfC  by  his  deed,  in  involun- 
tary conveyance,  convey  to  appellant's  gran- 
tor the  appellee's  water  right?  In  the  de- 
termination of  that  question  we  are  not  aided 
l>y  determining  either  that  tbe  appellee  has  or 
has  not  more  water.than  Is  necessary  for  the 
Irrigation  of  his  laud. 

The  fifth  and  final  proposition  presented  by 
tbe  appellant  Is  that  the  appellee  is  not  the 
owner  of  land  under  tbe  ditch ;  that  he  is  a 
mere  tenant  at  will  of  tbe  N.  B.  %  of  said 
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aectios.  and  tbat  bis  Interest  therein  la  not 
sufficient  to  entitle  blm  to  hold  his  water 
right  as  against  appellant  under  the  clrcnm- 
staucfs  of  the  case.  The  appellee  testified 
that  he  was  oecnpylng  the  N.  E.  %  and  bad 
beesi  an  occnpaut  of  It  for  18  years  or  more; 
that  he  Is  a  lessee  and  that  he  cultivated  It 
for  several  years.  No  reason  Is  assigned  in 
the  brief  of  counsel  why  one  who  Is  the  lessee 
of  land  may  not  own  a  water  right,  and  we 
know  of  no  reason  why  the  lessee  of  land 
may  not  buy  and  bold  a  water  right,  or  wby 
a  mere  occupant  of  land  may  not  become  the 
ownfr  of  a  water  right,  and  use  It  himself  or 
sell  it  to  some  one  who  will  use  It.  More- 
over, this  question,  we  think  cannot  be  raised 
by  the  appellant;  for  even  If  the  appellee 
cannot  own  a  water  right  for  the  reasons 
stated,  such  fact  does  not  vest  the  title  to  the 
water  right  In  the  appellant  We  do  not  re- 
gard the  rulings  of  tlie  court  upou  the  trlnl 
as  constituting  reversible  error.  There  was 
sufficient  competent  and  unobjectionaljle  tes- 
timony to  sustain  the  Judgment 

Counsel  says:  "The  Question  of  forfeiture 
and  the  Intervention  of  tlie  right  of  appellant, 
which  we  consider  of  the  greatest  impor- 
tance in  the  case,  the  court  passes  ovrr  very 
lightly."  The  court  says,  In  Its  opinion: 
"If  Shannon  forfeited  the  right  to  pay  the 
company  $1-35  an  inch  to  have  it  carried  to 
him,  the  company  would  not  on  that  account 
alone  have  the  right  to  carry  and  deliver  it 
to  you,  unless  the  water  belonged  to  Mr. 
Cooper.  X  cannot  see  how,  simply  by  Shan- 
non's failure  to  go  to  the  company  each  sea- 
son and  pay  |1.35  an  Inch  to  carry  his  wat  r, 
anybody  else  could  bob  up  and  say,  'I  will 
enter  into  a  contract  with  you  to  carry  Shan- 
non's water  for  me,  and  thereafter  I'll  own 
the  water.'  *'  This,  Instead  of  being  abso- 
lutely wrong,  as  counsel  Insists,  is,  we  think, 
8t>8olutely  right  Counsrl  seems  to  think 
tbat  much  harm  will  come,  from  an  affirm- 
ance of  the  Judgment  to  the  ditch  companl,es. 
He  says:  "If  the  judgment  is  affirmed,  then. 
Indeed,  ditch  companies  are  betwern  the  up- 
per and  nether  millstones  of  sections  570  nnd 
2297,  Mills'  Ann.  St"  Section  570  requires 
ditch  companies  to  famish  water  when -ver 
they  have  water  In  the  ditch  unsold,  while 
section  2207,  provides  that  persons  having 
purchased  and  used  water  shall  have  the 
right  to  continue  to  purchase  such  water. 
But  the  ditch  company  Is  not  before  us.  We 
are  to  determine  whether  a  sherlfT^  deed  for 
land  includes  a  water  right;  and  we  bold 
tbat  it  does  not  The  ditch  company  did  noth- 
ing to  forfeit  appellee's  water  right  and  we 
must  hold  that  he  still  has  the  right  to  buy 
water  for  a  beneficial  use,  nnd  that  the  fact 
that  he  did  not  pay  for  nor  apply  for  the 
water  during  the  thrre  years  mentioned,  did 
not  work  n  forfeiture  of  his  right 

The  Judgment  Is  affirmed. 

The  CHIEF  JUSTICE  and  CAMPBELL,  J., 
concur. 


06  Colo.  137) 

BOASD  OF  COM'RS  OF  PUEBLO  COUN- 

TT  V.  STBAIT. 
(8upr«ne  Coart  of  Colorado.  March  5,  1900.) 

1.  Statutes  —  Enactment  Confebehce  Ba- 

PORT— CONSTITUTtOSAI,  LAW. 

The  passa^  of  the  act  of  1S99  (Laws  1809, 
p.  331.  c.  134),  fixing  the  salary  of  the  clerk  of 
the  district  court  of  counties  of  the  second  class 
at  $2,0(10  a  year,  the  adoption  by  ayes  and 
noes,  the  names  of  those  voting  being  entered 
on  the  journal,  of  the  report  of  a  conference 
committee  recommendiaft  amendmenl'B  to  the 
original  bill  and  the  adoption  of  the  report 
hut  not  rpcommendin^  the  passage  of  the  oitt, 
was  a  sufTicient  complianoe  with  Const,  art.  5, 
8  22,  providing  that  no  bill  shall  t)<>coine  a  law 
except  by  a  vote  of  a  majority  of  all  the  mem- 
bers of  each  house,  nor  unless  on  its  final  pas- 
sage the  vote  be  taken  by  ayes  and  noes  and 
the  nnmea  of  those  %'oting  be  entered  on  the 
jouroRl,  and  section  2H,  providing  that  no 
amendment  to  any  bill  by  one  house  shall  be 
concurred  in  by  the, other,  nor  shall  the  report 
of  any  conference  committee  be  adopted  in  ei- 
ther house  except  by  a  vote  of  a  majority  of  the 
members  elected  thereto,  taken  by  ayes  and  noes, 
and  the  names  of  those  voting  recorded  on  the 
jounial. 

2.  Same— Amendments. 

Where  a  bill  was  passed  by  the  House  and 
then  paRsed  in  the  Senate  after  amendments  be- 
ing made,  in  which  amendments  the  bouse  re- 
fused to  concur,  the  subsequent  adoption  by  the 
House  of  the  report  of  a  conference  committee 
including  certain  of  the  amendments  adopted 
by  the  Senate  was  a  sufficient  concurrence  in 
those  amendment)*. 

3.  Same—Pbintino  Amendments. 

Const,  art.  .5,  S  22,  pVoviding  that  all  sub- 
stantial amendments  to  bills  shall  be  printed 
for  the  use  of  members  before  the  final  vote  is 
taken  on  the  bill,  does  not  apply  to  amendments 
recommended  by  a  conference  committee  of  the 
two  houses. 

Appeal  from  District  Court,  Pueblo  County; 
N.  Walter  Dixon,  Judge. 

Action  by  L.  B.  Strait  against  the  board 
of  county  commissioners  of  Pueblo  couuty. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.  Reversed. 

E.  E.  Hubbell,  John  M.  Waldron,  and  N. 
a  Miller,  Atty.  Gen.,  for  appellant  H. 
Bidden,  for  appellee. 

STEELE,  J.  The  appellee  (plaintiff  In  the 
district  court)  brought  bis  action  to  recover 
certain  moneys  paid  by  blm  as  clerk  of  the 
district  court  of  Pueblo  county  to  the  county 
treasurer.  Prior  to  1899,  the  salary  of  the 
clerk  of  the  district  court  of  Pueblo  county 
was  fixed  by  the  law  of  1891  at  the  sum  of 
$2.50a  By  the  act  of  1809  (Laws  1899,  p. 
331,  c.  134),  the  salary  of  the  clerk  of  the 
district  court  of  counties  of  the  second  class 
was  fixed  at  the  sum  of  $2,000.  Pueblo,  for 
the  purpose  of  fixing  the  salaries  of  publlf* 
officers,  is  a  county  of  the  second  class. 
During  the  years  1901,  1902,  and  1903,  tbe 
said  clerk  paid  to  th%  county  treasurer  the 
amount  of  fees  collected  by  blm  as  such  clerk 
in  excess  of  tbe  expenses  of  his  office  and  the 
sum  of  $2,000.  Claiming  tbat  the  act  of  1899 
was  unconstitutional  and  that  the  law  of  1S91 
fixing  tbe  salary  at  the  sum  of  $2,600  had 
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never  been  repealed,  he  made  the  payments 
of  these  amounts  under  protest.  Judgment 
was  rendered  In  his  favor  for  the  sum  of 
$1,500,  being  the  sum  paid  under  proteBt 
during  the  years  1901,  1002,  and  1903.  From 
this  judgment  the  board  of  county  com- 
missioners  appealed. 

The  act  of  1890,  It  Is  alleged,  Is  unconsti- 
tnttonal  and  Told,  because  the  Legislature 
failed  to  observe  the  provisions  of  the  Con- 
stitution in  its  passage.  The  specific  objec- 
tions are:  <1)  Said  act  was  never  assented 
to  by  the  Senate  and  House  of  Represent- 
atives by  a  vote  of  a  majority  of  the  members 
elected  tbereto,  taken  lo  the  manner  pre- 
scribed by  the  Constitution.  (2)  Material 
parts  of  said  act  of  1899  were  Incorporated 
Into  It  by  the  Senate  as  amendments,  and 
were  never  concurred  In  by  the  House  of 
Representative  in  the  manner  prescribed  by 
the  Constitution.  (3)  By  the  adoptlou  of  the 
conference  committee  report  material  ameud- 
meuta  to  said  bill  were  adopted  which  were 
never  printed  before  the  final  vote  on  said 
bill  was  taken,  as  prescribed  by  the  Constl- 
totlon. 

The  bill  (H.  R  143),  originated  In  the 
House,  where  It  was  regularily  passed,  after 
being  amended  in  the  committee  of  the  whole 
bouse  on  February  15,  1809.  The  bill  was 
amended  In  the  Senate.  The  House  refusing 
to  {M>ncur  In  the  Senate  amendments,  a  con- 
ference committee  was  appointed.  The  con- 
ference committee  reported  that  it  had  had 
said  bill  under  consideration,  "and  beg  leave 
to  submit  the  following  report,  and  recom- 
mend that  it  be  adopted:  The  following 
amendments  are  made  to  said  bill  as  amended 
In  the  Senate."  Then  follow  numerous  amend- 
ments recommended  by  the  committee.  The 
report  of  the  committee  is  entered  In  the 
House  Journal  of  the-eighty-fifth  day,  being 
March  29,  1899.  At  the  afternoon  session  of 
the  following  day,  March  30th,  the  report  of 
the  conference  committee  having  been  laid 
before  the  House,  Mr.  Dlckerson's  motion 
that  the  report  of  the  committee  be  not  con- 
eorred  In  and  that  another  committee  be 
apponted  waS  lost  by  a  vote  of  12  for  and 
46  against  the  motion.  The  report  of  the 
committee  was  then  adopted  by  a  vote  of  50 
yeas,  10  nays.  The  names  of  those  voting  on 
the  motion  to  not  concur  and  on  the  motion 
to  adopt  the  report  were  taken  by  ayes  and 
noes,  and  the  names  of  those  voting  entered 
npon  the  journal.  On  April  1st,  the  confer- 
ence committee  report  was  read  In  the  Senate, 
and  Immediately  thereafter  the  motion  to 
adopt  the  report  was  carried  by  an  aye  and 
nay  vote:  For  the  report,  27;  against  the 
report,  0.  The  names  of  those  voting  being 
entered  in  the  journal.  Following  the  roll 
call  on  the  motion  to  adopt  the  report  of  the 
conference  committee,  the  House  Journal 
recites :  "A  constitutional  majority  of  all  the 
members  elected  to  the  House  of  Repreaent- 
atlves  having  voted  in  the  afiirmatlve,  the 
UU  Is  puaed.**   Following  the  roll  call  on 


the  adoption  of  the  report  of  the  conference 
committee,  the  Senate  Journal  recites:  "A 
majority  having  voted  In  the  affirmative,  the 
report  was  declared  adopted."  The  only 
other  recitals  in  the  journals  after  these 
are  those  which  state  that  the  announcement 
was  made  that  the  bill  was  about  to  be 
signed,  and  was  signed.  In  the  presence  of 
the  members.  In  the  detennloatlon  of  the 
questions  involved  it  is  necessary  to  consider 
sections  22  and  23,  art  5,  of  the  Constitution. 

Section  22  provides  that  "all  substantial 
amendments  made  tbereto,  shall  be  printed 
for  the  use  of  members  before  the  final  vote 
is  taken  on  the  bill,  and  no  bill  shall  become 
a  law  except  by  a  vote  of  a  majority  of  alt 
the  members  elected  to.  such  honse,  nor  un- 
less on  Its  final  passage  the  vote  be  taken  by 
ayes  and  noes,  and  the  names  of  those  voting 
be  entered  on  the  journal."  Section  23  pro- 
vides: "No  amendment  to  any  bill  by  one 
honse  shall  be  concurred  In  by  the  other,  nor 
shall  the  report  of  any  conference  committee 
be  adopted  in  either  house  except  by  a  vote 
of  a  majority  of  the  members  elected  thereto, 
taken  by  ayra  and  noes  and  the  names  of 
those  voting  recorded  npon  the  journal  there- 
of." 

The  House  had  refused  to  concur  In  the 
Senate  amendments,  and  because  of  this 
disagrewnent  a  conference  committee  was 
appointed.  The  bill  classified  the  counties 
and  fixed  the  salaries  of  county  and  district 
officers;  and  the  conference  committee  re- 
ported a  bill  that  differed  materially  from 
the  bill  as  passed  by  the  Senate  or  the  orig- 
inally passed  by  the  House.  The  journals 
contain  no  roll  call  upon  the  final  passage  of 
the  bill  nnle^  the  vote  on  the  adoption  of  the 
conference  committee  report  shall  be  regarded 
as  the  vote  on  final  passage.  We  are,  then, 
confronted  with  a  situation  which  requires 
us  to  either  approve  or  disapprove  a  practice 
of  the  legislative  assembly  in  the  passage  of 
bills.  To  disapprove  of  this  practice  may 
lead  to  great  confusion  in  governmental 
affairs,  and  although  that-  fact  should  not, 
and  would  not,  have  a  controlling  influence. 
It  should  have  gi-eat  weight,  and  we  should 
resolve  any  doubt  In  our  minds  in  favor  of 
the  validity  of  the  legislative  procedure. 
Moreover,  we  should  show  groat  deference  to 
the  legislative  conPtnietlon  of  the  Constl* 
tutlon,  particularly  with  reference  to  Its  con- 
struction of  the  procedure  provided  by  the 
Constitution  for  the  passase  of  bllh. 

Endlich,  In  speaking  of  the  weight  that 
should  be  given  to  the  practical  construction 
of  the  Constitution  by  officers  acting  under 
It,  says:  "The  greatest  deference  is  shown 
by  the  courts  to  the  Interpretation  put  upon 
the  Constitution  by  the  Legislature,  In  the 
enactment  of  laws,  and  other  practical  appli- 
cation of  constitutional  provisions  to  the 
legislative  business,  when  the  Interpretation 
has  had  the  silent  acquiescence  of  the  people,  ■ 
including  the  l^al  profession  and  the  judici- 
ary, and  especially  when  Injurioua  results 
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would  follow  the  disturbing  of  It."  EntlUch 
on  Interpretation  of  Statutes,  §  527.  "Great- 
er weight  la  also  given  to  the  practical  con- 
struction of  forms  of  procedure  than  to  that 
which  concerns  the  substance  of  legislation. 
When  there  is  a  real  doubt  of  the  proper  in- 
terpretation of  a  constitutional  provision  re- 
lating to  the  course  of  procedure,  it  should  be 
solved  In  favor  of  the  practical  construction 
given  it  by  the  Legislature."  Cooler's  Constltu- 
tlonal  LimitattonB,  S6. 

The  provision  of  the  Constitution,  "Nor 
shall  the  report  of  any  conference  committee 
be  adopted  la  either  house  except  by  a  vote 
of  a  majority  of  the  members  elected  thereto, 
taken  by  ayes  ~aud  noes,  and  the  names  of 
those  voting  be  recqrded  upon  the  Journal 
thereof,"  undoubtedly  refers  to  the  final  vote 
upon  bills  reported  from  conference  com- 
mittees, because  all  the  solemnity  attendant 
upon  the  passage  of  bills  Is  required  to  be 
observed  in  the  vote  upon  such  report.  If 
the  report  in  this  instance  had  been  confined 
to  the  classification  of  counties  and  the 
amounts  of  salaries  determined  by  either 
house,, and  had  recommended  that  the  bill  as 
amended  by  the  conference  committee  be  pass- 
ed, then  there  would  probably  be  no  question 
raised  concerning  the  regularity  of  the  legisla- 
tive procedure ;  but  the  conference  committee 
recommended  a  classification  of  the  counties, 
and  salaries  for  ofBcers,  differing  materially 
from  the  biUs  passed  by  either  branch  of  the 
General  Assembly,  and  did  not  In  terms  rec- 
ommend that  the  bill  pass  as  so  amended, 
but  recommended  that  the  report  be  adopted. 
We  are  not  without  serious  doubts  as  to  the 
correctness  of  the  legislative  practice,  and 
we  are  not  prepared  to  say  that  unaided  by 
the  l^islatlve  construction  of  the  articles  of 
the  Constitution,  our  construction  would 
have  been  the  same;  bnt  it  Is  our  duty  to 
resolve  the  doubt  in  favor  of  the  validity  of 
the  act  Although  the  report  of  the  confer- 
ence committee  does  not  recommend  the 
passage  of  the  bill  as  amended  by  the  com- 
mittee, the  vote  upon  the  adoption  of  the  re- 
port was  taken  by  ayes  and  noes,  and  the 
names  of  those  voting  were  entered  upon  the 
Journals  of  the  respective  houses,  and  both 
houses  regarded  the  adoption  of  the  report 
as  the  passage  of  the  bill.  The  journal  of  one 
branch  declared  that  the  bill  was  passed. 
The  bill  was  signed  by  the  presiding  oflflcer 
of  each  hotise.  The  journals  contain  recitals 
showing  that  before  signing,  the  presiding 
officer  of  each  body  announced  that  he  was 
about  to  sign,  and  did  sign,  the  bill  In  the 
presence  of  the  body  over  which  he  presided. 

Counsel  state  that  It  Is  the  practice  of  con- 
ference committees  to  report  all  sorts  of 
things,  and  amendments  of  bills  are  among 
their  niorit  usual  acts.  The  bill  under  con- 
sideration dealt,  mainly  with  the  amounts 
of  the  salaries  to  be  paid  public  officers.  As 
the  two  iiouses  could  not  agree,  it  was  the 
province  of  the  conference  cuuuiilttoe  to  sub- 
mit a  reiM>rt  re^-ommcudiiig  amounts  to  be 


fixed  as  salaries  upon  which  the  two  houaes 
could  agree.  And,  as  the  very  purpose  of  a 
conference  committee  is  to  effect  a  compro- 
mise, we  are  not  perpared  to  say  that  the 
confereuce  committee  that  had  the  bill  now 
before  us  under  consideration  exceeded  its 
legitimate  powers  or  performed  functions  be- 
longiug  to  the  body  of  the  Legislature  in  rec- 
ommending the  fixing  of  salaries  for  officers 
differing  In  amount  from  those  fixed  by  the 
bill  of  either  house.  And  in  at  least  two 
other  Instances  at  the  same  session  of  the 
General  Assembly  conference  committees  re- 
ported amounts  differing  from  those  fixed,  by 
the  respective  houses,  and  the  reports  of 
these  committees  do  not  recommend  that  the 
bills  as  amended  by  the  conference  committee 
be  passed,  but  that  the  amendments  be  con- 
curred in.  An  examination  of  various  jour- 
nals fails  to  show  a  uniform  practice  in  the 
recommendations  of  conference  committees. 
When  an  agreement  has  been  reached  the 
practice  has  been  to  call  the  roli,  upon  the 
motion  to  adopt  or  reject  the  report,  and  en- 
ter the  names  of  those  voting  for  and  against 
the  motion  In  the  journal.  The  adoption  of  the 
report  of  the  conference  committee  has,  as 
far  as  we  are  advised,  been  regarded  as  the 
passage  of  the  bill,  and  this  whether  the  re- 
port recommended  the  passage  of  the  bill,  a 
concurrence  in  the  amendments  proposed, 
or  merely  the  adoption  of  the  report  The 
conference  committee  recommended  that  the 
bill,  as  amended  by  the  Senate,  be  further 
amended;  and  as  the  house  never  concurred 
In  the  Senate  amendments,  but  refused  to  so 
concur,  it  is  insisted  that  as  the  house  never 
gave  its  assent  to  the  senate  amendments, 
the  bill  was  not  constitutionally  passed.  The 
legislative  practice,  as  shown  by  an  Inspect 
tion  of  the  journals  of  several  sessions.  Is  to 
recommend  amendments  that  change  materi- 
ally the  bills  as  passed  by  the  separate  l>odies 
of  the  General  Assembly;  and  we  ore  of 
opinion  that  the  adoption  of  the  report  of 
this  conference  committee,  which  recommendr 
ed  that  the  bill  as  amended  by  the  Senate  be 
further  amended.  Is  the  equivalent  of  a  con- 
currence by  the  House  in  the  Senate  amend- 
ments and  the  assent  to  the  amendm^ts 
proposed  by  the  conference  committee. 

As  to  the  third  objection,  that  relatli^  to 
the  printing  of  amendments  made  by  the 
adoption  of  the  conference  committee  report, 
we  are  of  the  opinion  that  the  section  men- 
tioned (22)  does  not  apply  to  amendments 
recommended  by  a  conference  committee, 
but  does  apply  to  the  ordinary  legislation, 
and  means  that  all  substantial  amendments 
made  to  bills  by  either  house  shall  be  printed 
before  the  final  vote  Is  taken.  Unlesg.  we 
adopt  this  view,  or  hold  that  a  conference 
committee  cannot  propose  amendments,  the 
section  which  requires  the  vote  by  ayes  and 
noes  and  the  record  thereof  in  the  journal  up- 
on  the  adoption  of  the  report  of  conferentre 
committees  Is  meaningless,  and  the  procedure 
through  the  conference  committee  is  of  no 

Digitized  by  Google 


Colo.) 


8QUIBE8  T.  LITESQT. 


181 


create  efliect  than  tbat  throngb  any  other 
committee.  In  this  matter  also  we  diould 
stiow  .great  deference  to  tho  l^Ialatlve  con- 
atmctlon.  And  an  examination  of  the  vari- 
ous Journals  shows  that  many  of  the  Im- 
portant laws  now  nptm  0ie  statates  have 
been  passed  In  substantially  the  same  manner 
as  the  bill  vnder  consideration.  As  our  duty 
reqalres  to  resolve  any  doubt  we  may  hare 
In  faT<ff  of  the  initiative  procedure  we 
must  uphold  it  in  this  instance^ 
The  Judgment  Is  reversed. 


(36  Colo.  302) 

SQUIRES,  Water  C!om*r,  r.  LIVBSEIT,  et  aL 

<&apreme  Court  of  Colorado.  March  5,  1906.) 

Waters  and  Watbb  Codbses— Division— In - 
JUNCTIOH— Pabtieb— Rial  Pasties  in  In- 

TEKEST. 

In  a  suit  to  «ojoin  a  water  commissioner 
from  divertins  water  in  a  stream  from  th*  use 

of  prior  appropriators  to  tb«  use  of  subsequent 
appropriators,  the  subsequent  appropriators,  be- 
ing thfl  persons  really  Interested,  are  necessary 
parties,  and  their  absence  is  fatal  to  the  validity 
of  the  decree. 

Appeal  from  District  Court,  Garfield 
County ;  John  T.  Shnmate,  Judge. 

Suit  for  Injunction  by  Samuel  Llvesey  and 
others  against  Frank  D.  Squires,  water  com- 
mlssloner  for  district  No.  89,  Garfield  county. 
Cola  From  a  Judgment  In  favor  of  plalntiCCs, 
defendant  appeals.  Reversed. 

8.  O.  McMulIln  and  H.  A.  Dubbs.  for  app^ 
lant  J.  W.  DoUison,  for  appelleea. 

OUNTEB,  J.  Llvesey,  Qng,  Arnutrong, 
and  Rothschild  filed  their  complaint  against 
appelant;  Squires,  water  commissioner  for 
district  Na  39.  The  allegations,  as  ter  as  per- 
tinent to  tht»  ruling,  -were  in  substance  as 
follows;  Uvesey  owns  a  one-sixth  Interest 
Id  water  priority  No.  70,  which  Is  of  6  feet 
decreed  to  the  creek  end  Newman  ditch. 
Armstrong  and  Rothschild  each  own  a  one- 
twelfth  lnter»t  In  the  same  priority,  and 
King  owns  2.8  feet  of  priority  No.  129,  decreed 
to  the  same  ditch.  These  claims  are  under  a 
statutory  wato*  decree  entered  by  the  district 
court  of  Garfield  county  In  1889:  In  the 
same  decree,  Lemuel  Stewart,  Mrs.  Moore, 
and  others  obtained  priority  Na  21  for  6  feet 
of  water  In  the  Roan  Oeek  ditdi,  and  In  Feb- 
maiy,  iSOO,  the  same  court  entered  a  decree 
in  favor  of  Hoppel,  Chadwldc,  and  others 
for  the  H.,  T.  C.  ft  S.  ditch  for  9.7  feet,  sub- 
ject to  the  former  decree.  The  ditches  are 
all  on  Roan  creek,  said  county.  The  Roan 
Creek  ditch  Is  8  miles  above  tbe  mouth  of  the 
creek ;  the  creek  and  Newman  ditch  is  6 
miles  further  np,  and  the  H.,  Y,  C.  ft  S.  ditcb 
Is  7  mites  still  further  up  the  stream.  Stew- 
art et  al.  no  longer  have  rights  in  the  Roan 
Creek  ditch,  which  they  can  lawfully  loan  or 
divert  from  tbe  ditch  or  from  the  Roan  creek 
either  for  the  purpose  of  saving  crops  or  for 
0ie  more  economical  use  of  water.  Stewart 
has  attempted  to  loan  to  said  Hoppd  2  feet 


of  the  water  decreed  to  the  Boan  Creek  ditch, 
to  be  taken  from  the  stream  through  the  H., 
T.  a  &  S.  ditch  for  the  Irrigation  of  Hoppel's 
land.  Mrs.  Moore  has  likewise  attempted  to 
loan  to  said  Chadwicfe  one-half  a  foot  of 
water  decreed  to  the  Roan  Credt  ditch  to  be 
taken  ^m  the  stream  through  tbe  H.,  V.  O. 
ft  8.  ditch.  In  1901,  without  the  notice  pro- 
vided by  session  ifiws  1899,  defendant  Squires, 
water  commissioner,  pretending  to  act  under 
said  statute,  turned  into  tbe  H.,  Y.  &  ft  S. 
ditch  2^  feet  of  water  decreed  to  the  Roan 
Creek  diteh,  and  refused  to  allow  it  to  flow  ■ 
down  tbe  stream  for  those  lawfully  entitled  ' 
ttiereto.  His  only  authority  was  an  order 
from  Stewart  and  Mrs.  Moore.  This  has  In- 
juriously affected  plaintlfls,  who,  without 
avail,  demanded  of  the  defoidant  that  be 
allow  ttm  water  to  flow  down  tbe  stream. 
There  is  a  shortage  of  water  in  tbe  stream 
and  only  the  prior  approiHiators  wiD  be  sat- 
isfied. The  plaintiffs  require  for  th^  crops 
all  the  water  decreed  to  them  and  all  unused 
watCT  of  prior  approprlattm.  Other  facts  are 
alleged  not  material  to  this  rultog.  The  gist 
of  the  allegations  of  the  complaint  Is :  Stew- 
art and  Mrs.  Moore  have  no  right  to  loan 
thdr  priorities  In  the  Roan  Creek  ditoh  to 
H(^)pel  and  Chadwlck,  and  llierefore  that 
tbe  defendant  commissioner  had  no  right  to 
divert  the  water  called  for  saeh  loan  from 
Roan  creek,  but  should  have  permitted  it  to 
flow  down  the  creek  to  satisfy  tbe  priorities  * 
awarded  the  creek  and  Newman  dltdL  The 
prayer  of  the  complaint  was  for  an  Injnne* 
tlon  restraining  tbe  defendant  commlsBloner 
from  diverting  water  In  accordance  with  the 
loan  from  Stewart  and  Mrs.  Moore  to  Hoppel 
and  Chadwlck.  It  will  snfflce  to  say.  that 
the  answer,  while  admitting  certain  allega- 
tlona  of  the  complaint,  traversed  othm  not 
so  admitted.  A  r^llcatlon  wss  filed  putting 
in  issue  certain  allegations  of  the  answer. 

The  court,  upon  tbe  pleadings  and  cotaln 
admissions  of  fact,  entered  a  decree  perpet- 
ually restraining  defendant  from  in  any  man- 
ner diverting  water  from  said  Roan  credt, 
or  causing  to  flow  into  or  through  the  H.,  Y. 
O.  ft  S.  dit£h  any  of  tbe  water  theretofore 
appropriated  and  decreed  to  the  Roan  Creek 
ditch,  or  In  any  manner  preventing  tbe  water 
so  appropriated  to  said  Roan  Creek  ditch 
from  flowing  down  and  throi^b  tbe  channel 
of  said  Roan  creek  for  the  use  and  beneflt  of 
those  lawfully  entitled  thereto.  From  the 
facts  thus  far  set  out  it  sufficiently  appears 
that  the  defendant,  the  water  commissioner, 
had  no  real  interest  In  the  questions  Involved 
In  the  case,  that  Is,  the  right  of  Stewart  and 
Mrs.  Moore  to  loan,  and  the  right  of  Hoppel 
and  Chadwlck  to  borrow,  the  priority  In  the 
waters  of  Roan  creek.  The  water  commis- 
sioner had  no  higher  duty  to  Stewart  and 
Mrs.  Moore,  the  lenders  of  the  water  right, 
and  to  Ho[^eI  and  Chadwlck,  the  borrowers 
thereof,  than  to  tbe  plalntlfl!s  in  the  case ;  he 
was  simply  the  agent  designated  by  the  law 
for  dlstriliutiag,  for  purposes  of  Irrigatioi^ 
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tlie  waters  of  the  district,  and  It  was  not  any 
part  of  his  duty  to  appear  for  said  lenders 
and  bprrowers  and  defend  their  interests  in 
the  case  any  more  than  It  was  his  duty  to 
appear  for  and  defend  the  rights  of  the  piain- 
tlfFs  in  the  case.  No  fund  has  been  provided 
him  under  tbe  law  with  which  to  defend 
such  litigation.  While  a  proper  party,  he 
was  merely  a  nominal  party  to  the  litiga- 
tion ;  the  parties  really  interested  In  the  ques- 
tions at  Issue  were  Stewart  and  Mrs.  Moore, 
Hoppel,  and  Chadwick.  If  the  decree  ren- 
dered in  this  case  Is  binding  npoQ  the  four 
parties  last  named,  then  their  Interests  have 
been  adjudicated  without'  their  ever  having 
had  their  day  in  court  The  decree  Is  cer- 
tainly not  binding  on  them  because  they  have 
not  had  such  day.  If  the  decree  has  any 
effect  at  alt  its  effect  would  be  against  the 
commissioner  and  not  against  such  parties. 
Its  effect  would  simply  he  to  adjudicate  by 
piecemeal  Important  Interests.  That  Mrs. 
Moore  and  Stewart  and  Hoppel  and  Chad- 
wick Ijeing  the  real,  parties  in  Interest  to  the 
controversy  were  necessary  parties,  and  their 
absence  from  the  litigation  fatal  to  the  de- 
cree is  stare  decisis  In  this  Jurisdiction.  The 
nonjoinder  of  necessary  parties  it  may  be 
here  observed  was  pointed  out  by  the  demur- 
rer. The  demurrer  was  overruled,  and  after- 
wards the  answer  came  In,  and  the  case  was 
ruled  as  above  stated. 

In  Brown  et  al.  v.  Farmers'  High  Line 
Canal  &  Reservoir  Company,  20  Colo.  66, 
56  Pac.  183,  plaintiffs  in  error,  23  in  number, 
flled  their  bill  to  restrain  the  defendant  in 
error,  the  Farmers*  High  Line  Canal  & 
Reservoir  Company,  from  compelling  them 
to  prorate  water  with  its  stockholders  and 
others  whose  appropriations  were  subsequent 
to  theirs.  From  the  bill  It  appeared  inter 
alia  that  the  plaintiffs  were  tiie  owners  in 
severalty  of  certain  tracts  of  land  under  de- 
fendant's ditch,  that  they  diverted  definite 
amounts  of  water  from  the  natural  stream 
through  defendant's  ditch  from  1872  to  1885, 
and  applied  the  same  to  a  beneficial  use,  that 
since  they  had  continued  such  use  and  the 
payment  of  compensation  to  defendant  for 
the  carriage  of  their  water  until  1894  and 
3895,  when  they  were  prevented  from  so  do- 
ina:  by  the  wrongful  acts  of  defendant'  That 
the  defendant  had  recopnlzed  the  priorities 
of  the  plaintiff  prior  to  1894  and  1895.  There 
wore  numerous  stockholders  of  defendant 
whose  priorities  it  was  claimed  were  of  a 
later  date  tlinn  the  priorities  of  the  plaintiffs. 
The  defendant,  however,  claimed  the  right 
In  time  of  scarcity  of  water  In  its  ditch  to 
compel  the  plaintiffs  to  prorate  with  other 
consumers  notwitlistanding  their  priorities 
were  subsequent  to  plaintiffs'.  The  question 
of  a  defect  of  parties  defendant  was  present- 
ed by  demurrer  and  sustained.  Plaintiffs 
stood  upon  their  complaint  and  brought  the 
case  here  by  error.  'ITie  Judgment  below 
was  a£Brmed.  The  court  In  ruling  said: 
"Section  11  of  the  Code  of  Civil  Procedure 


provides  that  any  person  may  be  made  a 
defendant  who  has  or  claims  an  interest  in 
the  controversy  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  question  in- 
volved therein.  While  it  appears  that  the  in- 
Jury  complained  of  results  solely  from  the 
action  of  the  defendant  It  also  appears  that 
it  Is  acting  as  the  agent  and  in  behalf  of  oth- 
er stodcholders  end  consumers  of  water  un- 
der its  ditch,  upon  the  theory,  as  we  have 
seen,  that  such  stockholders  or  consumers 
are  entitled  to,  or  claim,  the  right  to  prorate 
in  the  water  claimed  by  plaintiffs,  when  by 
reason  of  scarcity  the  ditch  is  not  entitled 
to  its  full  supply  of  water  from  the  natural 
stream.  The  real  controversy,  therefore,  is 
between  them  and  the  plaintiffs.  To  grant 
the  relief  demanded  without  their  presence 
would  deprive  them  of  that  which  they  claim, 
without  giving  them  an  opportunity  to  be 
heard.  •  •  •  In  this  case  the  rights  of 
the  stockholders  as  among  themselves,  are 
directly  involved,  and  their  relative  rl^ts 
cannot  *>e  flnaJly  settled  and  their  respective 
claims  Judicially  determined  In  their  absence. 
They  are,  therefore,  necessary  parties,  and 
should  have  been  Joined  as  defendants." 
The  court  cites  authorities,  among  them 
Beasley  v.  Shlveley,  20  Or.  508,  26  Pac.  846, 
and  therefrom  quotes  approvingly  the  follow- 
ing: "A  court  may  determine  any  contro- 
versy between  the  parties  before  it  when 
It  can  be  done  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights;  but 
where  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence 
of  other  parties  It  may  dismiss  the  com- 
plaint or  cause  them  to  be  brought  in,  as 
the  exigencies  of  the  case  may  require. 
•  *  •  The  better  practice  in  the  circuit 
court  is  to  order  the  necessary  parties  to  be 
brought  in,  and  that  should  always  be  done 
under  ordinary  circumstances.  But  we  have 
no  such  authority,  and  could  only  in  a  prop- 
er case,  and  where  the  equities  Justify,  re- 
mand the  cause  to  the  court  below  for  that 
purpose." 

In  Farmers'  High  Line  Canal  &  Reservoir 
Company  v.  White,  32  Colo.  114,  75  Pac.  415, 
the  facts  pertinent  to  the  ruling  were  these. 
In  1800,  the  Golden  Canal  was  constructed  to 
divert  the  water  of  Clear  creek  for  purposes 
of  Irrigation.  In  1872,  the  structure  was  en- 
larged. In  1884,  In  statutory  proceedings 
brought  for  that  purpose  a  first  priority  was 
awarded  the  canal  for  39.8  cubic  feet  of  wa- 
ter as  of  date  of  original  construction,  and  a 
second  priority  for  151  feet  as  of  the  date  of 
tlie  first  enlargement.  In  lS8o,  the  defend- 
ant the  Farmers*  High  Line  Reservoir  & 
Canal,  was  incorporated  and  acquired  the 
rights  of  tlie  canal.  Flalntiffs  were  consum- 
ers of  water  which  they  had  utilized  through 
the  canal  before  its  purchase  by  the 
defendant  company.  Plaintiffs  asserted  a 
priority  not  later  than  1872.  It  further  ap- 
peared from  the  complaiut  that  the  defend- 
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ant  company  after  It  acqalred  the  canal  m~ 
laxged  the  same  at  different  times  and  1^ 
dims  metbods  claimed  to  haTe  secured  for 
carriage  iberein  a  laree  quantity  of  water  In 
addition  to  tiiat  r^resented  by  Its  fl»t  two 
priorities  and  In  times  of  acarctty,  and  when 
tbe  water  commissioner  had  cut  out  the  later 
aiq>ro|>riatlon  def^dant  company,  entirely 
disregarding  plaintiffs'  priority,  had  compel- 
led andthreatenedthmafter  to  compel  plain- 
tiffs to  prorate  the  water  of  the  first  two  ap- 
pnvriatlooB  In  which  they  were  ownonwlth 
Its  stDckholders.  whose  rights  attached  later 
than  the  priorities  of  which  plaintiffs  were 
ownera.  AH  of  Its  stockholders  were  not 
joined  with  the  defoidant  company  as  par- 
ties defendant.  Thedefectofthepartiesdefend- 
ant — that  is,  the  absence  of  the  stodcholders 
of  defendant — ^was  presented  by  demurrer, 
and  In  other  appropriate  ways  In  tbe  court 
below,  but  such  objection  was  OTerruled.  The 
defendant  answered  over.  This  court  held 
that  such  stockholders  were  necessary  parties 
defendant,  that  thdr  absence  was  not  cured 
by  answering  over,  and  that  their  absence 
was  fatal  to  the  judgment  of  the  court  This 
court  In  ruling  said:  "In  Brown  t.  Canal 
Co.,  supra,  which  In  all  substantial  respects 
nr«sentB  the  same  Issues  as  the  case  In  hand, 
It  was  held  that  the  partly  claiming  the 
right  to  prorate  are  necessary  parties  and 
must  be  joined  as  codefendants  with  the 
ditch  company.  *  *  *  It  was  so  palpably 
erroneous  for  the  trial  court,  against  defend- 
ants* objections  to  proceed  to  a  decree  with- 
out the  presence  of  Indispensably  necewary 
parties  that  for  this  mistake  alone,  the  de- 
cree must  be  reversed.  Their  Interests  as 
omsnmers  are  manifestly  affected.  An  at- 
traipt  has  been  made  to  pass  upon  valuable 
rights  and  d^rlre  parties  thereof  without  an 
f^qwrtunltr  to  be  heard,  and  with  no  one  be- 
fore the  court  upon  whom  rested  the  duty  of 
protecting  the  rights  biTolved  as  against 
those  making  the  assault  •  •  *  We  are 
of  the  oplnlcm  *  *  *  the  doctrine  there 
enunciated  by  Mr.  Justice  Ooddard  Is  right 
and  must  be  adhered  to.  Only  a  slight  con- 
sideration will,  we  tiiink,  clearly  demonstrate 
It  The  controversy,  as  was  there  said,  is 
not  the  one  between  Independent  ditch  com- 
panies, but  between  approprlators  or  con- 
sumers of  water  from  the  same  ditch.  Cer- 
tainly, plaintiffs  would  be  the  last  ones  to 
say  that  the  defendant  ditch  company  was 
under  less  obligation  to  protect  their  Inter- 
ests as  water  consumers  than  to  guard  the 
interests  of  their  stockholders,  who  are  also 
consumers.  The  defendant  stockholders  are 
conca*ned,  not  only  as  much  In  the  ditch 
enterprise,  but  th^  also  occupy  the  position 
of  water  consumers,  and  In  that  respect  sus- 
tain towards  the  defendant  company  precise- 
ly the  same  relation  that  the  plaintiffs  do, 
and  In  sudi  capacity  are  entitled  to  be  heard 
upon  the  charges  made  in  the  complaint 
The  legal  duty  of  defendant  company  Is  to 
bU  its  water  consumors,  whether  stockholders 


or  merely  holding  contracts  from  It  for  serr- 
Ice  as  a  carter.  In  such  a  oontroverqr  as 
this  It  can  no  more  r^resent  water  con- 
sumers who  are  stodcholders  than  It  can 
r^resent  tbe  plaintiffs  who  are  water  con- 
sumers and  not  stockholders.  It  ou^t  not 
to  take  sides  In  the  domestic  dispute.  This 
defect  of  parties  defendant  was  snflBclently 
urged  Ld  the  trial  court  by  mf>tlon,  by  de- 
murrer, by  answer,  by  motion  for  ntmsult 
and  at  every  stage  of  the  trial  where  It  was 
proper  to  make  the  suggestion.  The  fact  that 
defendant  company  answered  over  after  de- 
murrer does  not  wnlve  the  pcSlnt  fnr  the  rea- 
son that  Its  stockholders  were  necessary  par- 
ties defendant  without  whose  presence  the 
court  ought  not  to  have  proceeded  to  a  trial, 
and  a  decree  that  would  be  binding  on  them 
cannot  be  rendered  In  their  absence.  •  •  * 
Had  we  affirmed  this  judgment  tiie  defend- 
ants not  made  parties  would  not  be  bound 
by  It  but  might  in  a  subsequent  action,  iltl- 
gpte  the  claim  which  plaintiffs  have  here 
asserted.  Courts  should  not  try  actions 
piecemeal." 

We  conclude  thot  Stewart  and  Mrs.  Moore, 
Hoppel,  ana  Chadwlck  were  necessary  parties 
to  this  proceeding,  and  their  atuence  there- 
from Is  fatal  to  the  decree  below  and  con- 
stitutes a  sufficient  reason  for  Its  reversal. 
Other  points  are  made,  some  of  them  of  in- 
terest which  we  do  not  rule  for  two  reasons, 
one,  they  may  not  arise  upon  a  second  trial. 
If  one  be  bad,  two,  we  should  not  rule  them 
In- the  absence  of  the  parties  really  Interested 
In  them.  When  such  questions  are  ruled  they 
should  have  the  opportunity  to  be  present 
and  to  be  heard. 

Judgment  reversed. 

The  CHIEF  JUSTICB  and  MAXWELI^  J., 
concur. 


(K  Colo.  1S6) 
AUSTIN  T.  TAN  LOON. 

(Supreme  Court  .of  Colorado.  March  5,  100&) 

Tboveb  and  Convebsion— Action— Accbual 

—Limitations. 

Plaintiff  delivered  certain  cattle  to  defend- 
ant who  a^rreed  to  herd  and  not  to  remove  than 
from  tbe  state  and  to  deliver  tliem  with  their 
Increaae  to  plaintiff  in  G.  county,  Kan.,  on  de- 
mand, for  which  services  defendant  was  to  re- 
ceive a  certain  enm  per  head  per  moath.  De- 
fendant without  plaintiff's  knowledge  or  con- 
sent, removed  the  cattle  to  Colorado  in  IS'Mt 
and  about  October  5,  1807,  plaintiff  first  de- 
manded the  cattle  and  their  Increase,  and  ten- 
dered the  amount  due  defendant  under  the 
contract,  which  he  refused.  Held,  that  plain- 
tifTs  cause  of  action  for  conversion  of  the  cat- 
tle, for  tbe  purpose  of  starting  the  statute  of 
limitations,  accrued,  not  on  the  date  defendant 
removed  the  cattle  from  Kansas,  but  on  the 
date  of  his  refusal  to  deliver. 

[Ed.  Note. — For  cases  In  point  see  vol. 
Cent.  Dio.  Tboveb  and  Contebsion,  ||  186» 
1&7.1 

Error  to  District  Court;  Gh^fenne  Coun- 
ty; H.  O.  Lunt,  Judga 
Action  by  WUllam  E,  Austin  ai^lnst  Hen- 
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ry  Van  Loon.  From  a  judgment  In  favor  of 
defendaDt»  plaintiff  brings  error.  Reversed. 

In  November,  1897,  plaintiff  in  error  brought 
an  action  to  recover  from  the  defendant  in 
error  the  value  of  certain  cattle.  His  right 
of  action  was  based  upon  averments  In  the 
complaint  substantially  as  follows:  That 
in  May,  1890,  in  Gove  county,  Kan.,  he  and 
defendant  entered  into  a  contract  und^r  and 
by  virtue  of  which  he  delivered  to  the  de- 
fendant certain  cattle,  who  agreed  to  herd 
and  keep  them  on  the  Smoky  Hill  river,  above 
Bussell  Springy,  in  Kan.,  and  not  to  remove 
them  from  that  state,  and  to  deliver  them, 
together  with  the  Increase,  to  the  plaintiff 
in  the  county  of  Oove  on  demand.  For  these 
services  the  defendant  was  to  receive  a  speci- 
fied sum  per  head  per  month;  that  the  de- 
fendant, without  the  knowledge,  consent  or 
permiRsion  of  the  plaintiff,  in  the  fall  of 
1890,  removed  these  cattle  from  Kan.,  to  the 
county  of  Cheyenne,  in  the  state  of  Colorado, 
where  the  defendant  now  resides;  that  on 
or  about  the  5th  day  of  October,  1807,  in 
the  county  of  Chej-enne,  plaintiff  demanded 
of  the  defendant  the  cattle  and  their  In- 
crease, and  then  and  there  offered  to  pay 
the  defendant  the  amount  due  him  under  the 
contract,  and  that  defendant  refused  to  de- 
liver either  the  cattle  originany  delivered  or 
their  increase.  The  reasonable  value  of  the 
stock  is  averred,  and  Judgment  prayed  ac- 
cordingly. To  this  complalut  a  demurrer  was 
interposed,  based  upon  several  grounds,  but 
we  shall  only  consider  the  one  to  the  effect 
that  the  action  was  barred  by  the  statute 
of  limitations,  as  that  was  the  only  ground 
passed  upon  by  the  trial  court.  It  was  held 
below  that  the  atatute  of  limitations  barred 
the  action,  and  the  cause  was  dismissed. 
rialnttfC  brings  the  case  here  for  review  on 
error. 

H.  M.  Minor,  for  plaintiff  in  error.  Tal- 
bot, Denlson  &  Wadley.  for  defendant  in 
error. 

GABBEBT,  G.  J.  (after  stating  the  facts). 
Counsel  for  defendant  in  error  concede  that 
this  is  an  action  in  trover  for  the  value  of 
pwqjerty  converted,  and  contend  that  the  con- 
version occurred  when  tlie  cattle  were  re- 
moved to  this  state,  and  therefore  the  stat- 
ute of  limitations  bars  the  action,  for  it 
was  not  commenced  for  more  than  six  years 
after  such  removal.  On  behalf  of  plaintiff, 
counsel  claim  there  was  no  conversion  until 
after  the  demand  upon  defendant  to  deliver 
the  cattle  and  his  refusal  to  comply  with 
that  demand.  The  important  question  to  de- 
termine Is,  whether  or  not  the  removal  of 
the  cattle.  In  the  circumstances  disclosed  by 
the  complaint,  was  a  conversion  thereof. 
A  conversion.  In  the  sense  of  the  law  of 
trover,  consists  either  in  the  appropriation 
of  a  chattel  by  a  party  to  his  own  use  and 
beneficial  enjoyment,  or  In  Its  destruction, 
or  In  exercising  dominion  over  It  to  the  ex- 


clusion or  In  defiance  of  the  rig^ta  of  tbe 
owner,  or  In  withholding  the  possession 
from  tbe  owncv  under  a  dalin  of  title  in- 
c(HuiBt»it  with  tbe  title  of  the  latter.  2 
Oreenleaf,  |  642.  None  of  these  elements  of 
trover  are  present  In  tbe  case  at  bar.  In  so 
far  as  disclosed  by  the  averments,  ot  the 
complaint  The  defendant  was  tbe  bailee  of 
the  cattle.  He  was  to  herd  and  keep  then 
for  an  agreed  compensatioD.  He  was  In  the 
rlgbtfnl  possession  of  them  at  the  time  tbey 
were  removed.  Tbe  plaintiff  bad  no  right 
to  tiie  possession  nntU  demand  and  t^ider 
of  tbe  amount  dne  tbe  d^endant  miAa  the 
contract  The  plaintiff,  by  ttie  action  of  the 
defendant  in  removing  the  cattle,  was  not 
deprived  of  any  d<»nInlon  or  control  over 
than  he  did  not  theretofore  possess.  The  de- 
fendant violated  his  contract  but  In  so  doing 
he  in  no  manner  exaaAeeA  control  or  do- 
minion over  or  made  use  of  the  cattle  dif- 
ferent from  wbat  be  would  had  he  continued 
to  herd  them  on  the  range  agreed  upon. 
Such  violation  did  not  affect  or  change  the 
condition  of  the  cattle,  nor  did  dtfendant 
thereby  deny  the  plalntlfTs  title  or  evidence 
an  intent  to  convert  them  to  his  own  use. 
The  status  and  rights  of  the  parties,  by  tbe 
violation  stated,  so  far  as  this  case  is  con- 
cerned, were  no  different  from  what  they 
would  have  been  had  defendant  ranged  the 
cattle  below,  Instead  of  above  Russell  Springs, 
as  agreed.  A  mere  change  In  the  range  was 
in  no  sense  an  appropriation.  Tbe  remoral 
pleaded  was  a  breach  of  the  contract,  with 
respect  to  the  place  the  defendant  should 
herd  and  ^eep  the  cattle,  and  nothing  more, 
and  did  not  amount  to  a  conversion.  Sparks 
V.  Purdy,  11  Mo.  219:  28  Enc.  682;  Wood 
on  TAm.  (8d  Ed.)  p.  421.  I  184. 

The  statute  of  limitations  does  not  befdn 
to  run  In  favor  of  a  bailee  until  he  converts 
the  property  to  his  own  use.  Beizcnsteln  v. 
Marquardt  (Iowa)  39  N.  W.  BOO,  1  L.  R.  A. 
318.  9  Am.  St  Rep.  477.  We  are  of  tbe 
opinion  there  was  no  conversion  until  the 
refusal  of  the  defendant  to  deliver  the  cattle 
to  the  plaintiff,  and  that  the  court  erred  In 
sustaining  tbe  demurrer  to  the  complaint  up- 
on the  ground  we  have  considered. 

The  Judgment  of  tbe  district  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  InGonststent  with  the  views 
exnreiised  In  this  opinion. 

Reversed  and  remanded. 

GODDARD  and  BAILEY,  JJ.,  concur. 


^  Colo.  SBO) 

CITY  OF  CRIPPLE  CREEK  v.  ADAMS. 

(Supreme  Court  of  Colorado.   March  5,  1906.) 

1.  MUNICTPAt  COBPORATTONS  —  ESTABLISH- 
MENT OP  Waterworks— IssuAKCE  or  Boivns. 
2  Mills'  Ann.  St  §  4403,  subd.  6.  author- 
izing mnnicipalities  to  contract  tin  indebted- 
ness for  the  purchase  or  construction  of  water 
works  for  fire  and  domestic  purposes,  nod  for 
the  constroction  or  purchase  of, canals  for  sup- 
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pljing  wat«r  for  Irrigation  In  the  manldpallty, 
when  considered  in  coonection  with  subdivisions 
70,  ra,  and  73,  and  Mills'  Ann.  St.  Rev.  Supp.  §§ 
4^t0a-4430c,  relating  to  the  condemnation  of 
property  far  the  construction  of  wnterworks, 
etc,  anthorices  a  town  to  issue  bonds  for  the 
purchase  of  water  rights  to  secure  water  for  its 
inhabitants. 

2.  Same— Bona  Fide  PoBOHASERa— Failure 

OF  OoifSTDEBATION — ^DEFENSE. 

A  municipal  ordinance  authorized  the  is- 
suance of  bonus.  It  stated  the  consideration  on 
which  they  were  to  be  issued  as  the  payment 
of  water  riebts,  and  averred  how  they  should 
be  authenticated.  The  bonds,  containing  an 
unconditional  promise  to  pay  a  specified  sum 
at  a  definite  dnte,  were  issued  pursuant  to 
the  ordinance.  The  municipality  had  power  to 
issue  them.  Held,  that  the  failure  of  the  con- 
sideration for  the  bonds  by  reason  of  the  failure 
of  title  to  the  water  rights  did  not  affect  the 
rights  of  a  purchaser  for  value,  without  notice, 
before  maturity, 
a  Save. 

Municipal  bonds  issued  under  authority  of 
law  ihjssess  the  attributes  of  commercial  paper 
and  papg  by  delivery  or  indorsement,  and  are 
not  subject  to  equities  in  the  hands  of  a  holder 
for  value  before  maturity  without  notice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations.  S3  IdSSr- 
3990.1 

4.  Same. 

Municipal  bonds  issued  to  procure  water 
works  OS  authorized  by  law  recited  that  they 
were  issued  for  a  valuable  consideration,  and 
ttiat  all  acts  required  to  be  done  precedent  lu 
and  in  the  issue  of  the  bonds  to  render  the 
same  valid  had  been  performed  as  provided  by 
law.  The  recital  was  not  contradicted  hy  a 
public  record  with  notice  of  which  the  public 
was  charged.  Held,  that  the  defense  of  failure 
of  consideration  was  not  available  against  a 
purchaser  for  value  without  notice  before  ma- 
turity. 

[EA.  Note. — For  cases  in  point,  see  vol.  3G, 
Cent.  Dig.  Municipal  Corporations,  {  198(5.J 

5.  Same— IssuANrE  of  Bonds — Validitt. 

Bonds  issued  by  a  municipality  for  the  pur- 
chase of  water  rights  for  the  purpose  of  sup- 
plyiufr  water  to  its  inhabitants  are  not  within 
2  Mills'  Ann.  St  SS  4447,  4449,  relating  to  an- 
nual appropriations  and  providing  that  no  con- 
tract shall  he  mnde  or  exi)en8e  incurred  unless 
an  appropriation  shall  have  been  previously 
made,  and  the  passage  of  an  appropriation  ordi- 
nance before  the  issuaoce  of  the  bonds  waa  not 
necessary. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  8  1926.] 

6L  SAifE— Interest— STATtiTES. 

Under  Mills'  Ann.  St  {  2252,  allowing 
Interest  on  moneys  due  on  any  instrument  in 
writing,  unpaid  coupons  on  municipal  bonds 
draw  interest  after  maturity. 

Error  to  District  Court,  Feller  County ; 
Louis  W.  Cunningham,  Judge. 

Action  by  Fred  C.  Adflma  against  the  city 
of  Cripple  Creek.  Judgment  for  plaintiff. 
Defendant  brings  error.  Affirmed. 

H.  H.  Clark,  for  plaintiff  in  error.  Gfaas. 
M.  Brown,  for  defendant  In  error. 

GUNTER,  J.  Tbis  was  an  action  on  cer- 
tain coupons  belonging  to  bonds  issued  by 
dtfendant  city.  There  waa  a  judgment 
i^inst  tbe  defendant,  and  it  brings  the  case 
bexe  for  review.  The  case  was  submitted 
below.  upcHi  the  pleadings  and  au  agreed 


statement  of  the  facts.  Therefrom  tbe  per- 
tinent facts  appear  to  have  tteen  as  fol- 
lows: In  July,  1895,  an  ordinance,  entitled 
"An  ordinance  to  provide  for  the  Issue  of 
bonds  for  the  purpose  of  supplying  water 
to  the  town  of  Cripple  Creek,  and  to  provide 
for  the  levy  of  a  tax  sufficient  to  pay  tlie 
annual  Interest  tbereon,  and  extinguish  tlie 
principal  thereof,"  waa  passed  by  the  board 
of  trustees  of  defendant  city,  then  the  town 
of  Cripple  Creek.  The  ordinance  author- 
ized tbe  l»f!Uflnce  of  bonds  in  the  principal 
sum  of  $50,000,  tn  the  name  of  the  town 
of  Cripple  Cree^,  for  the  purpose  of  pur- 
chasing water  rights,  and  securing  to  the 
Inhabitants  of  said  town  water  for  their  use. 
It  further  provided  that  "said  bonds  shall 
state  on  the  face  thereof  tbe  title  of  this 
ordinance  and  the  title  of  the  general  stat- 
ute of  Colorado  in  pursuance  of  which  the 
some  are  issued,  and  the  corporate  seal 
of  the  town  abnll  be  affixed  thereto  by  the 
mayor  and  tb^  shall  be  signed  by  tbe 
moyOT  and  town  treasurer  and  attested  by 
the  town  clerk."  The  ordinance  In  all  partic- 
ulars. It  is  admitted,  complied  with  tlie 
statute.  It  provided.  Inter  alia,  for  tbe  levy 
of  special  taxes  sufficl^t  to  pay  the  annual 
interest  on  tbe  bonds,  and  to  create  a  sink- 
ing fund  for  ^e  payment  of  their  prin- 
cipal at  maturl^,  and  that  it  should  be  Irre- 
pealable  until  tbe  Indebtedness  provided  for 
therein  should  be  fally  paid,  Pursuant  to 
this  ordbsance  tbe  town  autboritleB  issued 
bonds  In  payment  for  water  rights  to  be 
used,  for  the  purpose  stated  In  tbe  ordi- 
nance; that  is,  for  supplying  the  Inhabi- 
tants of  said  town  with  water.  These  btmds, 
except  as  to  the  nnmber  of  the  bond,  are 
Identical  In  form.  Material  parte  of  the 
bonds  are  tbe  following:  "The  town  of 
Cripple  Creek,  •  •  •  for  value  received, 
*  *  *  hereby  promises  to  pay  to  bearer, 
two  hundred  and  fifty  dollars  •  •  •  on 
the  third  day  of  July  1901,  but  said  town  of 
Cripple  Creek  reserves  the  right  to  pay  the 
same  at  any  time  after  the  third  day  of  July 
1900,  with  Interest  thereon  at  the  rate  of 
eight  per  cent  per  annum,  payable  semian- 
nually,  •  •  •." 

Tbe  bond  conitalns  this'  recital:  "Tbia 
bond  is  one  of  a  series  of  bonds  of  like  tenor 
and  date,  wbi<^  the  said  town  of  Cripple 
Gre<^  has  issued  for  tbe  purpose  of  purcbas* 
Ing  water  rii^ts  necessary  to  supply  aald 
town  with  water.  In  pursuance  of  an  ordi- 
nance of  said  town  of  Cripple  Creek  duly 
and  In  due  time,  form  and  manner  adopted, 
published  and  ma3e  a  law  of  the  said  town, 
entitled,  *Au  ordinance  to  provide  for  the  Is- 
sue of  bonds  for  tbe  purpose  of  supplying 
water  to  tbe  town  of  Cripple  Gre^,  and  to 
provide  for  tbe  levy  of  a  tax,  sufficient  to  pay 
the  annual  Interest  tbereon  and  ratlnguish 
the  principal  thereof,  and  under,  by  virtue  ot, 
and  in  accordance  and  In  full  and  strict  com- 
pliance with,  tbe  provisions  of  an  act  of  tbe 
General  Assembly  of  tbe  statp  of  Colorado. 
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entitled  "An  act  In  ti-lntlon  to  Municipal 
Corporations,"  approved  April  4tb,  A.  D.  1877, 
as  amended  by  the  Acts  of  the  said  General 
Assembly  approved  March  2d,  A.  D.  1887, 
and  April  (1th,  A.  D.  1891' ;  and  It  !s  hereby 
certified  and  recited  that  all  acts,  conditions 
and  things  required  to  be  done  precedent  to, 
and  in  the  Issuing  of  this  bond,  to  render 
the  same  lawful  and  valid,  have  been  proper- 
ly done,  happened  and  performed  In  regular 
and  in  due  time,  form  and  mnnnrr  as  pro- 
vided by  law.  •  •  •  In  testimony  where- 
of, the  said  town  of  Cripple  Creek  has  caused 
this  bond  to  be  seated  by  Its  corporate  seal, 
signed  by  Its  mayor,  nttrsted  by  Its  clerk, 
and  countersigned  by  Its  treasurer,  this  10th 
day  of  October  A.  D.  ISOfi.  Hugb  K.  St'-ele. 
Mayor.  Attest:  J.  K.  Hurd.  Town  Clerk. 
[Seal.]  Countersigned;  D.  C.  Weyinnd,  Town 
Treasurer." 

Coupons  were  attached  to  the  bonds,  all 
of  which  were  In  the  following  form : 
"$10.00.  On  the  tlilrd  day  of  January  A.  D. 
189R.  The  Town  of  Cripple  Creek.  In  the 
Connty  of  EI  Paso  and  State  of  Colorado, 
will  pay  the  ten  dollars.  In  gold  cola,  at  the 
office  of  its  Treasurer  In  Cripple  Creek,  or  at 
the  Chemical  National  Bank  of  and  In  the 
City,  County  and  State  of  New  York,  U.  S. 
A.,  at  the  option  of  the  holder,  being  six 
mouths  interest  on  water  bond.  D.  C.  Wey- 
land.  Town  Treasurer." 

Ten  of  these  bonds  and  the  coupons  belong- 
ing thereto  were  purchased  by  plaintiff  for 
value,  and  without  notice  or  knowledge  of 
any  alleged  Infirmity  therein  before  the  fail- 
ure of  the  consideration  therefor  hereinafter 
mentioned.  After  the  purchase  o  '  the  bonds 
and  coupons  by  plaintiff,  the  title  to  the 
water  rights.  In  consideration  of  which  they 
were  Issued,  failed.  It  Is  not  claimed  that 
any  actual  fraud  attended  the  transaction. 
The  coupons  so  purchased,  are  those  upon 
which  the  Judgment  below  was  entered.  It 
1b  contended  by  the  defendant  that  such  Judg- 
ment should  be  reversed,  and  the  grounds  of 
such  contention  will  be  considered  in  the 
order  presented  in  the  briefs. 

1.  It  is  contended  that  the  Legislature  has 
not  conferred  upon  towns  or  cities  the  power 
of  Incurrlug  a  bonded  indebtedness  for  the 
punwse  of  purchasing  water  rights,  that  the 
bonds  in  this  instance  were  Issued  for  such 
purpose,  and  that  such  Infirmity  Is  apparent 
on  the  face  of  the  bonds.  Section  4403. 
gubd.  6,  2  Mills'  Ann.  St.,  empowers  towns 
and  cities  to  contract  an  indebtedness  on 
behalf  of  the  city  and  upon  the  credit  thereof 
by  borrowing  money  or  Issuing  bonds  of  the 
city  for  the  purpose  of  purchasing  or  con- 
structing water  works  for  fire  and  domestic 
purposes,  and  for  the  purpose  of  the  construc- 
tion or  purchase  of  a  canal,  or  canals,  or 
some  suitable  system  of  supplying  water  foi 
Irrigation  In  the  city  or  town.  As  incidental 
to  this  power,  and  to  make  It  effective  thi 
city  lias  by  express  legislative  euactmeni: 
the  right  of  condemnation,  the  power  to 


construct  and  purchase  reservoirs,  the  power 
to  provide  pumps  and  conducting  pipes  and 
ditches,  the  power  to  take  water  from  the 
public  streams  of  the  state,  and  the  power 
to  pnrchase  water  and  water  rights  for  the 
purpose  of  supplying  themselves  with  wa- 
ter. 2  MUia'  Ann.  St  $  4403,  subds.  70,  72, 
73,  also  sections  4430a-4430c,  Mills'  Ann. 
St.  Rev.  Supp.  The  Legislature  when  it 
gave  the  municipalities  of  this  state  power 
to  purchase  or  omstruct  a  system  of  water 
works  undoubtedly  intended  to  give  them 
every  power  necessary  to  effectuate  sach. 
general  power.  We  judicially  Ieuov  that  in 
many  instances  this  genoral  power  would 
amount  to  nothing,  unless  there  went  with 
It  the  power  to  purchase  water  rights  of  ear- 
lier priorities  than  the  city  could  acquire  by 
diversion  and  appropriation.  We  tbinlc  the 
town  of  Cripple  Creek  bad  authority  under 
said  section  4403,  to  Issue  bonds  for  the  pur- 
chase of  water  rights,  tlierefore,  that  such 
recitals  In  the  bonds  were  not  fatal  to  the 
trands  or  coupons  issued  and  attached  thereto. 

2.  It  Is  contended  that  the  failure  of  con- 
sideration for  the  bonds,  by  reason  of  the 
failure  of  title  to  the  water  rights,  in  con- 
sideration of  which  they  were  Issued,  is  fatal 
to  the  bonds.  The  town  of  Cripple  Creek 
authorized  the  Issuance  of  these  Iwnds,  stat- 
ed the  consideration  upon  which  they  were 
to  be  Issued — that  is,  In  payment  of  water 
rights — and  stated  how  the  bonds  should  be 
authenticated.  In  other  words,  by  the  ordi- 
nance, pursuant  to  which  the  bonds  were 
Issued,  the  town  of  Cripple  Creek  authorized 
the  Issuance  of  the  bonds,  and  left  to  the 
board  of  trustees  to  determine  the  existence 
and  sufficiency  of  the  consideration  for  which 
the  bonds  should  issue.  It  further  told  the 
public,  by  this  ordinance,  when  it  could  put 
faith  in  the  bonds ;  that  is,  when  they  should 
be  authenticated  by  the  signature  of  the 
mayor,  clerk,  and  treasurer.  The  bonds 
when  issued  were  on  unconditional  promise 
to  pay  a  certain  sum  of  money  at  a  definite 
time.  The  coupons  attached  thereto  were  of 
like  effect  The  city  had  the  power  to  issue 
them.  Before  the  maturity  of  the  bonds,  or 
coupons,  they  were  purchased  by  plaintiff 
for  a  valuable  consideration,  and  without 
notice  or  knowledge  of  the  Infirmity  therein. 
Municipal  bonds  are  clothed  with  all  the  at- 
tributes of  negotiable  or  commercial  paper, 
pass  by  delivery  or  Indorsement,  and  are  not 
subject  to  equities  (where  the  power  to  Is- 
sue them  exists)  In  the  hands  of  bolder  for 
value,  before  due,  without  notice.  Dillon's 
Municipal  Corporations,  vol.  1  (3d  Ed.)  } 
480.  "Such  securities  are  made  to  raise 
money  by  their  sale,  and  this  object  would  ha 
defeated  if  they,  were  subject  to  equities 
(wheie  the  power  to  issue  exists)  In  the 
hands  of  bona  fide  ■holders.'*  Id.,  and  au- 
thorities there  cited.  This  was  a  sufllcient 
reason  for  precluding  the  defense  of  a  fail- 
ure of  consideration  as  against  the  bonda. 
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A  fnrtfaer  reason  Is,  the  ndtal  of  facts  In 
the  hoods.  The  recital  In  the  bonds  that 
they  bare  been  Issued  fbr  a  Talnable  c<nuider- 
atlon  was  purely  as  to  a  matter  of  fact,  and 
the  recital,  "And  it  Is  hereby  certified  and 
recited,  thnt  all  acts,  conditions,  and  things 
required  to  be  done  precedent  to,  and  In  the 
Isaae  of  this  bond  to  rendar  the  same  lavfnl 
and  Tslld  have  been  iwoperly  done,  bappraed, 
and  performed  In  r^lar  and  due  time,  finm, 
and  mannw  as  provided  by  law,"  when  ap- 
Idled  to  the  matter  of  consideration  fw  the 
bonds  was  purely  as  to  a  matter  of  fact, 
and  snch  recital  as  to  snch  matter  of  fact 
la  no  where  contradicted  by  a  public  record 
with  notice  of  which  the  public  Is  charged. 
Chaftee  County  t.  Potter,  142  U.  S.  3S6,  12 
Snp.  Ct  216,  36  L.  Ed.  lOiO. 

8.  It  is  next  contended  th  it  no  appropria- 
tion ordinance  had  been  imlMed  before  the 
bonds  w»e  issued^  as  required  by  sections 
4447  and  4449,  2  Hills'  Ann.  St  The  bonds 
and  coupons  Involred  are  not  within  such 
•tatntea.  Leadville  Illuminating  Oas  Com- 
pany  t.  City  of  Leadvillc^  9  Colo.  AMD.  400, 
402,  40S,  49  P.  2G8. 

4.  The  next  contention  made  is  that  In- 
tereat  should  not  hare  been  allowed  upon 
the  coupons  after  maturity.  This  exact 
question  Is  ruled  in  Lake  County  t.  Linn, 
29  Colo.  446,  460,  68  Pac.  830 ;  it  being  there 
held  that  the  rule  In  this  state  that  compound 
Interest  may  not  be  recovered  does  not  apply 
to  unpaid  coupons  belonging  to  municipal 
bonds,  and  that  such  ooupraiB  under  section 
2SS2,  MilW  Ann.  St,  draw  Interest  attet 
maturity. 

The  judgment  below  should  be  affirmed. 

The  CHIBir  JUSTICB  and  MAXWELL,  J., 
concur. 


(36  Colo.  4U) 

WILSON  V.  PEOPLE. 
fSupreme  Court  of  Colorado.  Feb.  S,  1000.) 
ELEcnoNft— Vtolation  of  Election  Laws— 

CBtMINAL  PBOSKCUTION—.TnRIS DICTION. 

Act  MarcU  37,  1891  (Mills'  Ann.  St.  Rev. 
Supp.  i  4tSI}a),  provides  that  the  repeal  or  revi- 
sion of  any  statate  or  part  thereof  shall  not 
extlngoish  any  penalty  which  may  have  been 
Incnrred  thereunder  nnless  the  repealing  net 
nhall  so  expvesslv  provide.  Act  April  5,  1905 
(Idiwa  1005.  p.  188,  c.  100),  in  relation  to  rrg- 
istration.  constituted  a  complete  and  original 
act  de8:gned  to  create  a  new  and  distinct  sys- 
tem of  registration,  and  provided  that  "all  acts 
and  parts  of  acts  incoiiBistent  with  the  provi- 
sions  of  this  act,  aa  well  as  the  penalty  there- 
Qnder,  are  hereby  repealed."  Held,  that  a  prose- 
cution for  a  violation  of  the  provisions  of  the 
election  Jaw  of  18H  (Laws  1894,  p.  68.  c.  8), 
brought  before  the  passage  of  act  of  1905,  re- 
lating to  the  registation  of  electors,  could  not 
be  niainta<ned  after  the  enactment  of  the  stat- 
ute of  1906. 
Gunter  and  Steele,  JJ.,  dissenting. 

En  Banc   Error  to  District  Court,  Pueblo 
County;  J.  H.  Yoorhees,  Judge. 
B.  H.  Wilson  was  convicted  of  a  violation 


of  the  election  law,  and  he  brings  error.  Be* 
versed. 

On  January  14,  1905,  the  plaintiff  in  error 
(defendant  below)  was  Indicted  for  the  viola- 
tion of  the  provisions  of  the  election  law  of 
1894  relating  to  the  registration  of  qualified 
electors.  On  April  G.  19(^,  an  act  known  as 
the  "Booth  Registration  I^w"  was  approved, 
and  went  Into  effect  from  that  date,  which 
covered  the  entire  subject  of  registration, 
and  which  provided,  inter  alia,  that  "all  acts 
and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  as  well  as  the  penalty 
thereunder  are  hereby  repealed."  On  the 
20tb  of  April,  1905,  his  counsel  filed  a  motion 
to  dismiss  the  indictment  and  discharge  the 
defendant  upon  the  ground  that,  the  latter 
act  having  repealed  the  former  and  all  pen- 
alties Incurred  thereunder,  there  was  no  law 
under  which  the  Indictment  could  be  prose- 
cuted or  any  punishment  administered.  This 
motion  was  overruled.  Thereafter,  on  the 
2d  day  of  May,  1905,  the  cause  was  tried  to 
a  Jury.  Upon  the  trial  the  defendant  In  va- 
rious ways,  presented  objections  to  the  Ju- 
risdiction of  the  court  to  proceed  with  the  tri- 
al, which  were  overruled.  A  verdict  of  gull- 
ly  was  returned,  and  defendant  sentenced  to 
Imprisonment  In  the  penitentiary  for  not  less 
than  three,  normorothan  five  years.  To  this 
sentence  this  writ  of  error  is  prosecuted. 

Lyman  L  Henry  and  F.  R.  McAHney  (John 
M.  Waldron,  special  counsel),  for  plaintiff  In 
error.  S.  Harrison  White,  C.  S.  Essex,  N.  0. 
Miller,  Atty.  Gen.,  and  I.  B.  Melville,  Asat 
Atty.  Gen.  (0.  D.  Hoy^  of  counsel),  lor  the 
People. 

GODDARD,  J.  (after  stating  the  facta). 
The  controlling  question,  and  the  only  one 
argued  by  counsel.  Is  whether  a  prosecution 
for  a  violation  of  the  provisions  of  the  law  of 
1894  can'  be  maintained  notwithstanding  the 
enactment  of  1905  above  referred  to.  It  Is 
manifest  from  a  comparison  of  these  acts 
that  the  latter  Is  not  ameudatory  of  the  for- 
mer, but  is  within  Itself  a  complete  and  orig- 
inal act  designed  to  create  a  new  and  distinct 
and  different  system  of  registration  Inde- 
pendent of,  and  clearly  Intended  by  the  Leg- 
islature to  t>e  a  substitute  for,  all  prior  acts 
upon  the  subject  The  rule  of  construction 
that  applies  In  such  cases  la  well  settled, 
and,  as  stated  by  Mr.  Justice  Field  in  the 
case  of  United  States  v.  Tynen,  11  Wall.  88, 
20  L.  Ed.  153,  is  this:  "When  there  are  two 
acts  on  the  same  subject  the  rule  Is  to  give 
effect  to  both  If  possible.  But,  If  the  two  are 
repugnant  In  any  of  their  provisions,  the  lat- 
ter act  without  any  repealing  clause,  oper- 
ates to  the  extent  of  the  repugnancy  as  a  re- 
peal of  the  first;  and  even  where  two  acts 
are  not  in  express  terms  repugnant  yet  If 
the  latter  act  covers  the  whole  subject  of  the 
first,  and  embraces  new  provisions,  plainly 
showing  that  it  was  intended  as  a  substitute 
for  the  first  act^  it  will  operate  as  a  repeal  of 

Digitized  by  Google 


IS8 


85  PACIFIC 


REPORTER. 


(Colo. 


tLat  act**  To  the  same  effect  are  the  follow- 
ing, among  otiier  cases  that  might  be  cited: 
Kcese  t.  City,  10  Colo.  112. 15  Pac.  825;  Ed- 
wards T.  D.  &  B.  G.  B.  B.  Co..  13  Colo.  59,  21 
Pac.  1011;  People  t.  Ames,  27  Colo.  126,  60 
Pue.  34C;  City  of  Mt  Vernon  v.  Evans  Brick 
Co..  201  111.  32,  68  N.  E.  208;  28  Am.  &  Eng. 
Enc.  Law  &&  Ed.)  731.  and  cases  cited  in 
note  4.  In  People  t.  Ames,  supra,  this  court, 
In  considering  the  question  whether  the  act 
of  1809,  prescribing  the  duties  of  tiie  state 
board  of  equalization,  repealed  section  5  of 
the  act  of  1891,  which  appertained  to  the 
same  subject,  used  this  language:  "Section 
6  of  the  earlier  and  section  2  of  the  later  act 
both  refer  to  tbe  same  subject.  The  last  cov- 
ers ttie  whole  subject-matter  of  the  first,  does 
not  purport  to  amend  It,  Invests  the  board 
with  new  powers,  plainly  shows  that  it  was , 
intended  as  a  substitute  for  the  earlier  sec- 
tion, and  expressly  provides  that  all  ports  of 
acts  in  conflict  with  It  are  repealed.  For 
these  reastms,  we  are  of  opinion  that  sec- 
tion 2  of  the  act  of  1800  (Laws  1809.  p.  158) 
operates  as  a  repeal  of  section  6  of  the  act  of 
1801  (Laws  0891,  p.  294)." 

It  follows,  therefore,  that  the  act  of  1804 
went  out  of  existence  for  any  and  all  pur- 
poses upon  the  approval  of  tbe  act  of 
unless  tbe  rlgbt  to  prosecute  for  penalties  in- 
curred thereunder  Is  preserved  by  the  stat- 
ute, approved  Uarch  17,  1^1  (section  41S9a, 
Mills'  Ann.  St  Bev.  Supp.),  known  as  the 
"general  saving  clause,"  which  provides,  in- 
ter alia,  that:  "The  repeal  [or]  revision 
*  *  *  of  any  statute  or  part  of  a  statute, 
or  section  or  part  of  a  section  of  any  statute 
shall  not  have  tbe  effect  to  release,  extin- 
guish, alter,  modify  or  change  in  whole  or> 
In  part,  any  penalty  •  •  •  either  civil  or 
criminal  which  shall  have  been  incurred  un- 
der such  statute,  unless  the  repealing  [or] 
revising  *  *  *  act  shall  so  expressly 
provide,  and  such  statute  •  *  •  shall  be 
treated  and  hold  as  still  remaining  In  force 
for  the  purpose  of  sustaining  any  proper  ac- 
tion or  prosecution  *  •  *  for  the  en- 
forcement of  such  penalty,"  etc.  It  has  been 
^Iversally  held  that  this  law  provides  a  rule 
of  construction  applicable  to  future  statutes 
when  not  Inconsistent  with  tlie  object,  lan- 
guage, or  manifest  intent  of  the  latter.  In 
other  words.  If  any  language  be  employed  in 
the  repealing  statute  which  evidences  an  In- 
tention on  the  part  of  the  Legislature  to 
abolish  or  extinguish  the  penalties  provided 
by,  and  Incurred  under,  the  statute  repealed, 
such  intention  will  prevail,  notwithstanding 
the  saving  clause  statute,  because  one  Leg- 
islature has  no  power  to  limit  or  control  a 
succeeding  one  In  the  exercise  of  Its  consti- 
tutional functions.  Only  when  the  repealing 
statute  Is  silent,  does  the  general  saving  stat- 
ute operate.  State  v.  Showers,  34  Kan.  269, 
8  Pac.  474;  Davidson  v.  Witthaus  (Sup.)  94  N. 
Y.  Supp.  428:  McCann  v.  City  (Sup.)  65  N.  Y. 
Bupp.  308;  Flies  v.  Fuller,  44  Ark.  273;  End- 
llcb  on  Int  of  Stats.  {  865;  2  Lewis'  Suther- 


land on  Stat  Const,  t  355;  1  Id.  {  287;  Fan- 
nell  et  al.  v.  LouisvUle,  etc.,  Co.,  113  E^.  630, 
68  S.  W.  662,  82  S.  W.  1141.  In  Files 
V.  Fuller,  eupra,  the  court  referring  to 
a  general  saving  statute  of  that  state, 
said:  "This  statute  has  very  little  import- 
ance, save  in  hermenentlcs,  and  has  been 
rarely  Invoked,  for  no  Ijeglslature  has  power 
to  prescribe  to  the  courts  rules  of  Interpreta- 
tion, or  to  fix  for  future  Legislatures  any 
limits  of  power  as  to  tbe  effect  of  their  ac- 
tions. Any  subsequent  Legislature  might 
make  Its  repealing  action  operate  In  pending 
suits  as  effectually  as  If  no  such  statute  ex- 
isted, and  the  courts  are  quite  firee  yet  to 
consider  what  the  subsequent  Legislatore  did 
In  fact  Intend,  or  bad  poww  to  do."  In  Mc- 
Cann V.  City,  supra,  the  effect  to  be  given  to 
a  saving  clause  statute  passed  by  tbe  Legis- 
lature of  New  York  In  1892,  which  Is  sub* 
stantlally  the  same  as  ours,  was  under  con- 
sideration. The  court  tn  referring  to  tbe 
statute  remarked:  "This  Is  tn  the  nature  of 
a  general  saving  clause.  *  *  *  It  Is  sug- 
gested that  the  Legislature  of  1802  bad  no 
power  to  trammel  or  impair  the  action  of 
subsequent  Legislatures;  but  as  was  said  In 
the  case  of  People  v.  England,  01  Hun,  155, 
36  N.  Y.  Supp.  S34,  In  considering  tbe  effect 
of  this  very  section  of  the  statutory  construe* 
tlon  act  upon  acts  passed  at  sessions  of  tbe 
Legislature  in  subsequent  years:  Tbe  Leg- 
islature by  the  act  of  1802  laid  down  a  rule 
of  statutory  construction  aK>Iicable  to  all  fu- 
ture statutes.  The  act  did  not  attempt  to  In- 
terfere in  any  manner  with  future  leglala- 
tlon,  but  simply  prescribed  a  rule  of  con- 
struction applicable  when  not  Inconsistent 
with  the  geueral  object  of  the  subsequent 
Btetote,  or  the  context  of  the  language  con- 
strued, or  other  provision  of  the  repealing 
law  Indicating  a  different  Intent'  **  In  Da- 
vidson V.  Wltthaus,  supra,  In  commenting 
upon  the  same  statote,  the  court  used  tbis 
language:  "The  Legislature  of  1892  could 
not  fetter  the  Legislature  of  1901  (Cooley 
Const.  Llm.  [7th  Ed.]  p.  174  et  seq.),  and  I 
think  that  the  statutory  construction  law  Is 
not  on  attempt  at  so  vain  a  thing.  This  stat- 
ute is  a  rule  of  constractlon,  applicable  when 
not  Inconsistent  with  the  general  object  of  a 
subsequent  statute,  or  the  context  of  the  lan- 
guage construed,  or  other  provision  of  a  re- 
pealing law  Indicating  a  different  Intent" 
In  Pannell  et  al.  v.  Louisville,  etc.,  Co.,  sa- 
pra,  several  actions  to  recover  penalties  for 
violations  of  the  provisions  of  the  Kentucky 
statute  regulating  tbe  sale  of  leaf  tobacco 
were  consolidated.  Pending  tbe  consolidat- 
ed action,  this  statute  was  r^ealed,  and  in 
the  repealing  act  it  was  provided;  "that  no 
penalty  provided  In  said  act  (act  repealed) 
shall  hereafter  be.  recoverable  in  any  court  of 
tbis  commonwealth."  In  the  Court  of  Ap- 
peals tile  appellee  contended  that  notwith- 
standing this  provision,  the  action  might  be 
continued  by  virtue  of  section  465  of  the  sav- 
ing statute  CKy.  St  1003)  which  provided 

Digitized  by  Google 


Colo.) 


WILSON  PEOPLa 


I8d 


that  "no  new  law  ehall  be  construed  to  re- 
peal any  former  law  as  to  any  act  or  any 
penalty  Incurred  or  any  right  accrued  under 
it"  Judge  Hobson,  who  delivered  the  opin- 
ions, holding  the  latter  act  inoperative,  said: 
"But  what  one  Legislature  provides,  another 
may  repeal;  and  the  act  of  March  29,  1902, 
not  only  repeals  the  former  statute  under 
which  th^e  proceedings  were  instituted,  but, 
in  terms,  provides  that  no  penalty  under  that 
act  shall  hereafter  be  recovered  in  any  court 
of  the  state.  It  Is  settled  that,  In  order  to 
enter  judgment  for  a  penalty,  there  moat  be 
a  statute  In  force  at  the  time  authorizing  the 
court  to  enter  the  judgment,  and  that,  If  the 
act  Is  repealed  pending  the  action,  the  court 
is  without  power  to  give  judgment,  and  the 
action  must  be  dismissed.  •  •  •  We  are, 
therefore,  without  authority  to  proceed  fur- 
ther." 

These  declsitms,  and  we  have  found  noue 
holding  otherwise,  clearly  establish  the  rule 
that  the  Intention  of  the  Legislature,  In  what- 
ever form  of  language  It  may  be  expressed  In 
a  subsequent  repealing  statute,  must  prevail 
notwithstanding  the  rule  of  construction  de- 
clared  by  a  previous  saving  act  Counsel  for 
appellee  Insist  that  the  words  "as  well  as  alt 
penalties  thereunder  are  hereby  repealed" 
are  not  sufficient  to  indicate  an  intention  of 
tbe  tiegislature  to  abolish  or  destroy  the  right 
to  prosecute  for  penalties  Incurred  un,der  the 
repealed  act,  and,  furthermore,  if  held  suffi- 
cient to  indicate  such  an  Inteutlon,  they  are 
unconstitutional  and  void  because  no  refer- 
ence is  made  thereto  In  the  title  of  the  act. 
It  is  a  well-settled  canon  of  consructlon  that 
every  word  In  a  law  must  be  given  some 
meaning,  and  effect  Is  to  be  given,  if  possible, 
to  every  clause  and  section  (McClaln  v.  Peo- 
ple, 9  Colo.  193,  11  Pac.  85 ;  Board  v.  Wilson, 
15  Colo.  90,  24  Pac.  563;  Crozer  v.  People 
(III.)  69  N.  B.  489;  Browne  v.  Turner,  174 
Mass.  150,  54  N.  E.  510),  and  tbat  the  in- 
tention of  the  Legislature,  If  It  can  be  ascer- 
tained, governs  whenever  doubts  arise  as  to 
the  meaning  of  words  employed.  Carlisle  v. 
Pullman  Co.,  8  Colo.  320,  7  Pac.  104,  54  Am. 
R^.  553.  It  is  tlierefore  Incumbent  upon  us 
to  ascertain  and  give  effect  to  tbe  purpose 
sought  to  be  accomplished  by  the  Legislature 
by  the  use  of  the  words  employed  in  the  re- 
pealing section  of  the  act  of  1905.  If  only 
the  repeal  of  the  prior  statute  was  Intended, 
the  words  "as  well  as  all  penalties  thereun- 
der" are  mere  surplusage,  and  must  be  treat- 
ed as  a  formula  signifying  nothing.  We  are 
not  permitted  to  so  treat  them.  As  we  have 
already  seen,  effect  must  be  given,  if  possible, 
to  each  word  and  clause  of  the  statute,  and 
we  are  not  at  liberty  to  disregard  any  of  the 
language  unless  "It  be  Impossible  to  attribute 
a  rational  purpose  to  It  when  coufildered  in 
connection  with  the  context"  County  Court 
V.  Schwarz,  13  Colo.  291.  22  Pac.  783.  What, 
then.  Is  the  force  and  si  pni  flea  nee  of  the 
word  "repealed"  when  used  In  reference  to 
the  penalties  Incurred  under  the  act  repealed?  | 


The  Century  Dictionary  defines  the  word  "re- 
peal"; "To  revoke,  abrogate  as  a  law  or 
statute.  It  usually  Implies  a  recalling  of  the 
act  by  the  power  that  made  or  enacted  it 
To  give  up,  dismiss.  To  call  back,  recall, 
revoke,  retract"  Among  the  definitions  given 
to  the  word  by  Webster  Is  "to  revoke,  to 
rescind  or  abrogate  by  authority,  as  by  act 
of  the  Legislature,"  and  as  synonyms  of  the 
word  "repeal"  he  gives  the  following:  "To 
abolish ;  to  revoke,  rescind,  recall,  annul, 
abrogate,  cancel."  The  plain  purpose  of  the 
word,  therefore,  as  used  by  the  Legislature, 
was  to  manifest  an  intention  to  abolish  and 
annul  the  right  to  prosecute  for  any  and 
all  penalties  incurred  under  the  act  of  1894. 
This  obvious  intention  must  prevail,  what- 
ever may  be  our  opinion  as  to  tbe  propriety 
or  expediency  of  the  purposes  effected  there* 
by.  With  these  we  have  no  concern.  It  rests 
with  us  to  declare  the  law  as  we  tmder- 
stand  it. 

The  further  objection  that.  If  the  phrase 
under  consideration  is  held  sufficient  to  indi- 
cate an  intention  to  take  the  same  out  from 
under  the  provisions  of  the  "general  saving 
stQtute,"  it  is  unconstitutional,  because  no 
reference  Is  made  thereto  in  the  title,  is,  we 
think,  untenable.  In  considering  a  similar 
objection  in  Trackman  v.  People,  22  Colo.  83, 
85,  43  Pac.  662,  the  following  language  is 
used :  "It  is  not  necessary,  In  order  to  con- 
form to  this  constitutional  requirement  to 
state  in  the  title  the  effect  of  the  subject- 
matter  of  the  act  In  repealing  some  prior  law, 
since  the  repeal  of  a  prior  law  Is  necessarily 
connected  with  the  subject-matter  of  the  new 
law  on  the  same  subject,  and  a  repealing  sec- 
tion in  the  new  statute  Is  valid,  notwithstand- 
ing the  title  is  silent  as  to  such  repeal."  Our 
conclusion  Is  that  the  Booth  act,  which  took 
effect  and  was  In  force  from  and  after  Its 
passage,  superseded  all  prior  acts  upon  the 
subject  of  registration,  and  extinguished  the 
right  to  prosecute  the  plaintiff  In  error  for 
the  offenses  charged  In  the  Indictment.  It 
follows  tbat  the  trial  In  the  court  below  was 
without  authority  of  law.  The  sentence  and 
judgment  of  the  court  is  therefore  reversed, 
and  the  cause  remanded,  vlth  directions  to 
dismiss  the  action. 

Reversed. 

STEELE  and  GUNTEaR,  JX,  dissent 

GUXTER,  J.  (dissenting).  January,  1905, 
plalntlfF  In  error  was  Indicted  under  the 
election  law  of  1894.  April  5,  1905,  the 
Booth  registration  law  (Laws  1905,  p.  188, 
c.  100)  went  Into  effect.  Jlay,  1905,  plain- 
tiff in  error  was  tried  upon  the  Indictment, 
convicted,  and  sentenced  to  the  penitentiary. 
The  case  Is  here  for  review. 

The  sole  contention  of  plaintiff  in  error 
Is  that  tlie  enactment  of  the  Booth  law  re- 
pealed tlie  law  of  1801,  and  all  penalties 
thereunder,  and  therefore  worked  his  dls- 
chai^e.  The  facts  pertinent  are:  The  In- 
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dictment  charged  plaintiff  In  error  with  cor- 
ruptly and  feloolonsly  making  false  answer, 
under  oatb,  for  the  purpose  of  securing,  the 
registration  of  an  nnqaallfled  elector.  The 
Indictment  was  drawn  under  section  17  of  the 
act  of  1894  (Laws  1804,  p.  83,  a  8),  which 
section  rends  as  follows:  "Except  as  other- 
wise provided  In  this  act  any  person  who 
shall  make  false  answer,  either  for  himself 
or  another,  or  who  shall  violate  or  attempt 
to  Isolate  any  of  the  proTlslons  of  this  act, 
or  knowingly  permit  another  to  violate  the 
same,  or  any  public  officer  or  officers  upon 
whom  any  duty  Is  Imposed  by  this  act 
or  any  of  Its  provisions,  who  shall  willfully 
n^lect  such  du^,  or  who  shall  willfully 
perform  it  In  such  a  way  as  to  hinder  the 
objects  and  purposes  of  thla  act,  shall  be 
deemed  guilty  of  a  felony,  and  on  conviction 
thereof  shall  be  punlslied  by  Imprisonment  in 
the  penitentiary  not  less  than  one  year  nor 
more  than-  five  years,  and  If  he  be  a  public 
officer  shall  forfeit  bis  office."  Section  18 
of  the  Booth  act  reads  aa  follows:  "Any 
person  who  shall  make  false  answer,  either 
tot  himself  or  another,  or  who  shall  violate 
or  attempt  to  violate  any  of  the  provisions 
of  this  act,  and  knowingly  permit  or  en- 
courage another  to  violate  the  same,  or  any 
public  officer  or  officers  or  other  persons  up- 
on whom  any  duty  Is  Imposed  by  this  act  or 
any  of  its  provisions,  who  shall  willfully 
neglect  such  duty,  or  who  shall  willfully 
perform  it  In  such  a  way  as  to  hinder  the 
objects  and  purposes  of  this  act,  shall,  ex- 
cepting where  some  penalty  Is  provided  by 
the  terms  of  this  act,  be  deemed  guilty  of  a 
felony,  and  upon  conviction  thereof,  shall  be 
punished  by  Imprisonment  In  the  penitentiary 
not  less  than  one  year,  nor  more  than  five 
years,  and  if  he  be  a  public  officer,  shall 
also  forfeit  his  offlca"  It  seems  to  us,  the 
simple  reading  of  (he  two  sections  is  conrln- 
clng  that  section  18  does  not,  In  substance, 
change  section  17.  There  Is  no  provision  In 
the  Booth  act  which  has  such  effect 
The  Booth  act,  i  25,  reads:  "All  acts  or 
parts  of  nets  loconaistent  with  the  provisions 
of  tbls  act,  as  well  as  all  penalties  there- 
under, are  hereby  repealed." 

Plaintiff  In  error  was  convicted  under 
section  17,  Act  1804.  It  la,  In  effect,  conceded 
that  tills  conviction  should  stand  unless  sec- 
tion 17  was  repealed  by  the  Booth  act  The 
Booth  act  only  repeals  "acts  and  parts  of 
acts  Inconsistent  with"  Its  provisions,  and 
the  penalties  under  such  Inconsistent  pro- 
visions. Section  17  Is  not  Inconsistent  with 
section  18,  or  any  other  part  of  the  Booth 
act  It  has  la  effect  and  almost  literally, 
been  re-enacted  in  section  18  of  that  act 
Pertment  Is  the  following  from  Holden  v. 
Minn.,  137  U.  S.  483,  400,  401.  11  Sup.  Ct 
143,  146,  34  Li  Ed.  734:  "These  provisions 
were  not  repealed  by  the  act  of  April  24, 
1889.  In  respect  to  the  first  and  second 
lectlous  of  that  ac^  it  Is  clear  that  they 


contain  nothing  of  subatance  that  waa  not 
In  sections  11  and  12  chaptar  118  of  ttie 
General  Statutes  of  1878.  And  it  la  equally 
clear  that  the  provbdona  of  an  existing  ata^ 
ute  cannot  be  regarded  as  inconsistent  with 
a  aubsequent  act  merely  because  the  latter 
re^nacts  or  repeats  those  provislona.  Aa 
the  act  of  1880  repealed  only  sncb  previous 
acts  and  parts  of  acts  as  wae  Inoonsisteiit 
with  Its  provlsimiB,  It  is  inaccurate  to  say 
that  that  atatute  contained  no  saving  clause 
whatever.  By  necessary  Implication  previous 
statutes  that  were  condstent  with  its  pro- 
visions were  unaffected."  In  Lewis  v.  Stout 
22  Wis.  234,  the  court  In  an  opinion  by 
Dixon,  Chief  Justice,  said :  **It  Is  a  general 
rule  in  the  construction  of  statutes,  that  a 
statnte  that  revises  the  subject-matter  of  a 
former  statute,  works  a  repeal  of  such  former 
statute  without  express  wtnda  to  that  effect 
The  act  of  March  81,  I860,  to  provide  for 
letting  the  public  printing  by  contract,  aeons 
to  be  a  substitute  for  the  previous  act  on  the 
same  subject;  and  thla  mle  would  no  doubt 
govern  in  its  construction  bat  for  the  lain 
gnage  of  the  fifteenth  section.  That  secttoD 
provides  that  'All  acts  and  parts  of  acts, 
inconsistent  with  tlie  iwovlstona  of  this  act 
are  hereby  repealed.*  This  language  seems 
to  indicate  very  clearly  that  if  there  were 
any  parts  of  the  former  act  not  inconsistenlf 
tlie  aa^  were  not  to  be  r^iealed."  See; 
also.  People  v.  DurldE,  20  Gal,  01,  00  Gaila- 
ghan  V.  Jennings.  16  Goto.  471,  27  Pat  1055, 
also,  we  think,  siqiports  the  conclusion  we 
have  reached.  To  sum  up,  it  seems  to  us 
the  law,  under  which  this  plaintiff  in  error 
was  convicted,  ia  not  Inconsistent  with, 
therefore  not  repealed  by,  the  Booth  act 
of  1905.  If  this  be  true,  his  conviction 
should  stand.  This  conclusion  we  believe 
to  be  supported  by  principle  and  authority, 
and  further,  It  avoids  implying  to  a  coordi- 
nate branch  of  the  government — the  legls- 
latlve — either  negligence  or  corrupt  motives 
in  the  passage  of  the  Booth  act 

We  think  the  Judgment  of  the  lower  coart 
should  be  affirmedh 

6TEELB,  J.,  ooncorrlnfr 

■"'  "  (3E  Colo.  1G8) 

In'reMOTEB. 
(Supreme  Conrt  of  Colorado.   June  0,  1004.) 

1.  Habeas  Cobpus— Wmt— Nattbe. 

The  purpose  of  proceedinKS  in  habeas  co^ 
pD8  Is  to  determine  wliettier  or  not  tlie  person 
infitltuting  them  is  illegally  restrained  of  fala 

liberty. 

I  Ed.  Note. — For  cases  in  point  aee  voL  2IS, 
Cent.  Dig.  Ilabeas  Corpoa,  |  1.] 

2.  Same — Retubss— Pusposb — Scope. 

As  the  return  to  a  writ  of  habeas  corpus  Is 
not  treated  aa  an  answer  to  the  application,  bat 
IB  merely  a  response  to  the  writ  Itself,  the  sufB- 
ciency  of  auch  return  ia  to  be  deterorined  by  the 
allegations  thereof,  without  regard  to  the  atats- 
jpents  of  the  petition  for  tlw  writ 

[Eld.  Note. — For  cases  In  point,  see  voL 
Cent  Dig.  Habeas  Corpus,  ii  06,  71.] 
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3.  Constitutional  Law  —  Departments  of 
Govern  MK NT — Executivk  Powers, 

C3onst.  art.  4,  g  5,  provides  that  the  Gov- 
ernor shall  be  the  comtnander  in  chief  of  the 
military  forces  of  the  state,  except  when  they 
are  called  into  actual  service  of  the  United 
States,  and  that  he  shall  be  empowered  to  call 
ont  the  militia  to  suppress  insurrections.  Sec- 
tion 2  vesta  in  him  the  supreme  executive  power 
of  the  state,  and  Laws  1897,  n.  204.  c.  03.  §  2, 
derlnres  that  when  an  insarrection  in  the  state 
exists  or  is  threatened,  the  Oovernor  shall  order 
oat  the  National  Guard  to  suppress  It.  Beld, 
that  the  Governor  having  declared  that  a  state 
of  insurrpction  existed  in  a  county,  and  having 
ordered  out  the  militia  to  suppress  it.  his  de- 
termination of  the  existence  of  such  insurrec- 
tion was  not  subject  to  review  by  the  courts. 

4.  Haiieas  CoEPoa — Arrest  Pending  Inbub- 

SECnON. 

The  Governor  of  a  state  having  lawfully 
declnred  that  a  state  of  insurrectioo  existed  in 
a  county,  and  having  directed  the  adjutant  jren- 
eral  to  minpreps  the  same  with  the  aid  of  t'-e 
National  Guard,  a  person  arrested  by  such  mili- 
tary force  for  aiding  and  abetting  In  such  insur- 
rection was  not  entitled  to  his  discharro  on  ba- 
twas  corpus  for  failure  of  such  military  authori- 
ties to  surrender  him  to  the  civil  authorities  of 
the  state  for  trial  /pending  the  insurrection  ;  it 
beinic  the  intention  of  the  adjutant  general  to 
deliver  him  to  the  civil  authorities  for  trial  as 
soon  as  the  Insurrection  was  snppressed. 

B.  Constitutional  Law  —  Departments  of 

(jtOVERNMENT  INFRINGEMENT. 

The  Governor  of  the  state.  In  employing 
the  militia  to  suppress  an  insurrection,  nrbi  in 
a  civil  capacity  merely  as  the  chief  civil  magis- 
trate of  the  Btate.  so  that  the  arrest  of  an  in- 
surrectionist by  the  military  and  its  refunal  to 
surrender  him  to  the  civil  authorities  for  trial 
prior  to  the  suppresaion  of  the  insurrection 
was  not  a  contravention  of  Fill  of  Riffhb^.  art. 
2. 1  22.  providing  that  the  military  shall  alwayti 
be  in  fitrict  subjection  to  the  civil  power. 
Steele,  J.,  dissenting. 

Application  for  a  writ  of  habeas  corpus  by 
Charles  H.  Moyer,   Writ  denied. 

On  behalf  of  Charles  H.  Moyer  a  petition 
was  presented,  representing  that  he  was  Ille- 
gally restrained  of  his  liberty  In  the  county 
of  San  Miguel,  by  Sherman  Bell  and  Bucklpy 
Wells.  A  writ  of  habeas  corpus  was  Issued, 
directed  to  these  parties,  who,  ou  the  day  It 
was  returnable,  produced  the  petitioner  In 
court  and  at  the  same  time  made  a  return 
to  the  writ,  whereby  the  Jurisdiction  of  this 
court  to  further  proceed  In  the  matter  was 
challenged.  The  averments  upon  which  the 
claim  of  want  of  Jurisdiction  Is  based  are  to 
the  effect  that  prior  to  the  detention  of  peti- 
tioner, his  excellency,  Gov.  Peabody,  by  proc- 
lamation, had  determined  and  declared  the 
county  of  San  Miguel  to  be  In  a  state  of  In- 
sarrection, and  that  by  reason  of  lawlessness, 
disturbances,  and  threatened  acts  of  violence, 
the  dvll  authorities  of  the  county  were  un- 
able to  cope  with  the  situation.  In  pursu- 
ance of  this  proclamation,  the  Govcnior  di- 
rected the  respondent,  Sherman  M.  Bell,  ad- 
Jntant  general  of  the  state  of  Colorado,  to 
forthwith  order  out  such  troops  as  iu  his 
Judgment  might  be  necessary,  and  report  to 
the  sheriff  of  San  Miguel  county,  aud  that 
he  use  sucb  means  as  In  his  Judgment  might 
be  right  and  proper  to  restore  peace  and  good 


order  In  the  county,  and  enforce  obedience  to 
the  Constitution  and  laws  of  the  state.  In 
pursuance  of  this  order  General  Bell  pro- 
ceeded to  the  county  of  San  Miguel  In  charge 
and  command  of  members  of  the  Colorado 
National  Guard,  and  ever  since  has  been,  and 
now  Is,  actively  engaged  In  quelling  the  dis- 
turbances which  called  forth  the  proclamation 
and  the  executive  order  above  referred  to ; 
that  in  the  discharge  of  these  duties  he  be- 
came convinced  that  petitioner  had  been,  und 
If  discharged  from  arrest  would  continue  to 
be,  an  active  participant  la  fomenting  and 
keeping  alive  the  condition  of  lasurrectltm 
existing  In  the  connty;  that  he  was  and  la 
a  prominent  leader  of  those  engaged  In  the 
acts  of  InsorrectloD  and  crime  to  suppress 
which  the  National  Guard  was  colled  Into 
requisition ;  that  for  these  reasons  be  caused 
the  arrest,  apprelienslon,  and  detmtton  of 
the  petitioner  in  the  county  of  San  Miguel, 
nnd  does  now  restrain,  detain,  and  Imprison 
him  for  tbe  reasons  and  upon  the  grounds 
above  set  forth;  that  It  Is  bis  purpose  and 
Intention  to  release  and  discharge  petitioner 
from  military  arrest  as  soon  as  tbe  same  can 
be  safely  done  with  reference  to  tbe  suppres- 
sion of  the  existing  state  of  lnsurrectl<»i  In 
the'  county,  and  then  surrender  him  to  the 
civil  antliorlties  to  be  dealt  witta  in  the  ordi- 
nary course  of  Justice,  after  such  Insurrec- 
tion Is  suppressed.  It  Is  further  stated  that 
the  Governor  has  Issued  orders  and  Instruc- 
tions to  General  Bell  not  to  surrender  or  re- 
lease the  military  custody  of  petitioner  dur- 
ing the  existence  and  continuing  condition  of 
affairs  in  the  county  of  San  Miguel,  as  men- 
tioned and  set  forth  In  the  proclamation  and 
executive  order  of  his  excellency.  It  is  also 
stated  that  the  respondent  Bnckley  Wells  Is  a 
subordinate  military  officer,  nnder  the  direct 
command  of  Gen.  Bell,  and  thot  his  acts  lu 
the  premises  with  reference  to  the  arrest  and 
detention  of  petitioner  hnve  been  by  virtue 
of  express  commands  In  that  behalf  issued 
to  him  by  his  superior  officer.  To  this  re- 
turn Is  appended  the  certificate  of  Gov.  Peo- 
twdy  to  the  effect  that  the  matters  and  things 
set  forth  In  the  return  are  true,  and  that  the 
arrest  and  present  detention  of  petitioner 
were  had  and  done  In  pursuance  of  the  au- 
thority conferred  upon  him  by  the  Cons'titu- 
tion  of  the  state;  that  the  acta  of  Gen. 
Bell  In  arresting  and  detaining  petitioner 
were  done  by  his  express  sanction  ns  Gov- 
ernor of  the  state  and  commander  In  chief 
of  Its  military  forces;  and  that  the  Insurrec- 
tion recited  In  his  proclamation  has  not  ns 
yet  l>een  fully  suppressed.  To  this  return  a 
reply  was  filed  by  petitioner  In  the  nature 
of  a  general  demurrer,  to  the  effect  that  It  Is 
wholly  Insufficient  In  law  to  constitute  any 
Justification  whatsoever,  either  for  the  ar- 
rest, imprisonment,  or  further  detention  of 
petitioner.  The  reply  also  alleges  that  nei- 
ther on  the  date  of  tbe  proclamation  and  or- ' 
der  of  tbe  Governor,  nor  at  any  other  time, 
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has  there  been  a  state  of  Insurrection  In  the 
county  of  San  Miguel. 

Richardson  &  Hawkins,  for  i>etltioner.  N. 
C.  Miller,  Atty.  Gen.,  and  John  M.  Waldron, 
I.  B.  MelTiUe.  and  H.  J.  Hersey,  Asst.  Atty. 
Gen.,  for  resptrndenta. 

GABBERT.  C.  J.  (after  Stating  the  facts). 
Connsel  for  petitioner  contend  that  on  the 
facts  above  stated  he  is  entitled  to  his  dis- 
charge, because  the  Governor  has  no  jwwer 
to  suspend  the  privilege  of  the  writ  of  ha- 
beas corpus  or  declare  martial  law,  or  that, 
If  he  has  snch  power,  be  has  not  assumed  to 
exercise  It  Special  counsel  representing  the 
respondents  controverts  these  proiiosltions, 
and  further  contends  that  this  court  Is  with- 
out jurisdiction  to  proceed  further  than  to 
deny  the  relief  demanded,  or  remand  the  pe- 
titioner to  their  custody.  The  Attorney  Gen- 
eral claims  that  the  Governor,  Independent  of 
the  questions  of  his  power  to  declare  martini 
law,  suspend  the  prlvil^e  of  the  writ  of  ha- 
beas corpus,  or  the  question  of  the  jurisdic- 
tion of  this  court,  la  fully  authorized,  under 
the  Constitution  and  laws  of  the  state,  to 
suppress  insurrection  and  lawless  conditions 
through  the  power  of  tlie  military  under  his 
command,  and  that  his  subordinate  officers 
actively  engaged  in  suppressing  such  insur- 
rectloo  by  seizing  and  holding  those  engaged 
In  acts  of  violence  or  In  advising  and  aiding 
such  acts  to  suppress  which  the  military  was 
called  out  cannot  be  Interfered  with  80  long 
as  conditions  exist  which  require  the  action 
and  the  presence  of  the  military  to  correct 
Counsel  amid  curlee.  In  tbelr  views  on  these 
several  questions,  are  divided. 

The  purpose  of  proceedings  la  habeas  cor- 
pus Is  to  determine  whether  or  not  the  per- 
son Instltnting  them  is  lli^illy  restrained  ot 
his  liberty,  and  we  sball  proceed  to  determine 
wliether  or  not,  under  the  facts  stated  and 
the  laws  of  this  state,  tbe  petitioner  is  en- 
titled to  his  discharge,  without  attempting  to 
pass  speclflcally  upon  tbe  questions  raised  by 
his  counsel.  Befbre  proceeding  however,  tc 
a  discussion  and  determination  of  this  ques< 
tion,  two  propositions  are  presented  which 
should  be  disposed  of.  It  Is  urged  by  counsel 
for  petitioner  that  certain  averments  In  the 
petition  for  the  writ  are  not  controverted  by 
the  return.  The  latter  is  not  treated  as  an 
answer  to  tbe  application,  but  ratlier  as  a  re- 
sponse to  tlie  writ  Itself.  The  averments  of 
the  petition  are  made  for  tbe  purpose  of  ob- 
taining the  writ,  and  the  respondent,  In  his 
answer  thereto,  simply  seeks  to  relieve  him- 
self from  the  Imputation  of  having  Impris- 
oned petitioner  without  lawful  authority,  and 
this  he  does,  or,  rather,  is  required  to  do, 
under  the  law  by  statements  In  the  return 
from  which  the  legality  of  the  Imprisonment 
Is  to  he  determined,  without  regard  to  tbe 
statements  of  the  petition  for  the  writ.  In 
sliort  he  is  not  required  to  make  any  Issue 
on  the  iKtltion  for  the  writ,  but  to  answer 


the  writ  In  re  Cliipchase,  56  Knn.  357,  43 
Pac.  264;  Ex  parte  Durbln  (Mo.  Sup.)  14  S. 
W.  821 ;  Simmons  v.  Georgia  Iron  &  Coal  Co. 
(Ga.)  43  S.  E.  780,  61  L.  R.  A.  739. 

By  the  reply  It  is  alleged  that  notwith- 
standing tbe  proclamation  and  determination 
of  the  Governor  that  a  state  of  Insurrection 
existed  In  the  county  of  San  Miguel,  that  as 
a  matter  of  fact  these  conditions  did  not 
exist  at  the  time  of  such  proclamation  or  the 
arrest  of  the  petitioner,  or  at  any  other  time. 
By  section  5,  art  4  of  our  Constitution,  the 
Governor  Is  the  commander  In  chief  of  the 
military  forces  of  the  state,  except  when  they 
are  called  Into  actual  service  of  the  United 
States,  and  he  Is  thereby  empowered  to  call 
out  the  militia  to  suppress  Insurrection.  It 
must  therefore,  t)econie  his  duty  to  determine 
as  a  fact  when  conditions  exist  In  a  given 
locality  which  demand  that.  In  the  discharge 
of  his  duties  as  chief  executive  of  the  state, 
he  shall  ejuploy  the  militia  to  suppress.  This 
being  true,  the  recitals  in  tbe  proclamation 
to  the  effect  that  a  state  of  insurrection  ex- 
isted In  the  county  of  San  Bllguel  cannot  be 
controverted.  Othenvise,  tbe  legality  of  the 
orders  of  the  executive  would  not  depend  up- 
on his  judgment  but  the  judgment  of  anoth- 
er co-ordinate  branch  of  the  state  govern- 
ment In  re  Boyle  (Idaho)  57  Pac.  706,  43 
Tj.  R.  a.  832;  liUther  v.  Borden,  7  How.  (U. 
S.)  1,  12  L.  Ed.  581;  Ex  parte  Moore,  f4 
N.  C.  802 ;  Martin  v.  Mott  12  Wheat  (U.  S.) 
19,  6  L.  Ed.  537. 

By  the  Constitution  the  supreme  executive 
power  of  the  state  Is  vested  In  the  Governor, 
and  he  Is  required  to  take  care  that  the  laws 
be  faithfully  executed.  Section  2,  art  4.  To 
this  end  he  Is  made  commander  In  chief  of 
the  military  forces  of  tbe  state,  and  vested 
with  authority  to  call  out  the  militia  to  exe- 
cute the  laws  and  suppress  Insurrection. 
Section  6,  supra.  This  authority  Is  supple- 
mented by  Laws  1897,  p.  204,  c.  03,  S  2,  where- 
by It  Is  provided  tliat  when  an  Insurrectloo 
m  the  state  exists  or  Is  threatened,  the  Gov- 
ernor shall  order  out  the  National  Guard  to 
suppress  It  These  are  wise  provisions,  tar 
the  people  In  their  sovereign  capacl^,  In 
framing  the  Constitution,  as  well  as  tbe  G«i- 
era]  Assembly,  recognized  that  an  Insurrec- 
tion might  be  of  such  proportions  tbat  the 
usual  civil  authorities  of  a  coimty  and  tbe 
judicial  department  would  be  unable  to  cope 
with  It  Through  the  latter,  parties  engaged 
la  such  Insurrection  might  be  punished,  but 
Its  prompt  stu)presslon  could  only  be  secured 
through  the  Intervention  of  the  militia.  .Be- 
ing vested  with  authority  to  employ  the  mi- 
litia for  a  specific  purpose,  and  It  appenring 
from  the  return  to  the  writ  that  tbe  Gover- 
nor has  called  it  Into  requisition  for  that 
purpose,  bis  action  through  his  subordinates 
cannot  be  Interfered  with,  so  long  as  be  does 
not  exceed  tbe  iwwer  which,  under  tbe  funda- 
mental law  of  the  state  and  the  acts  of  the 
legislature  lu  conformity  therewith,  be  Is 
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authorized  to  exercise.  People  t.  District 
Conrt,  29  Colo.  182,  205,  68  Pnc.,  242. 

The  crucial  question,  then,  is  simply  this: 
Are  tfae  arrest  and  detention  of  petitioner 
under  the  facts  narrated  illegal?  When  au 
OQiress  power  Is  confeiTed,  all  necessary 
meanfl  may  be  employed  to  exercise  It,  which 
are  not  expressly  or  impliedly  prohibited.  1 
Story  on  the  ConstitutioD,  B  434.  Laws  must 
be  flven  a  reasonable  coustnictlon,  which,  so 
far  as  iK>ssibIe,  will  ^able  the  end  thereby 
sought  to  be  attained.  So  with  the  eonstitu- 
tion.  It  muBt  be  given  that  construction  of 
which  it  iB  Bosceptlble  which  will  tend  to 
maintain  and  pr^rve  the  gOTemment  of 
which  it  Is  the  foundation,  and  protect  the 
citiseus  of  the  state  in  the  enjoyment  of  their 
inalienable  rights.  In  suppressing  an  Insnr- 
rection  It  has  been  numy  times  determined 
that  the  military  may  resort  to  extreme  force 
«8  against  armed  and  riotous  resistance^  even 
to  the  extent  of  ta&Ing  the  life  of  the  rioters. 
Witliont  such  authority,  the  presence  of  the 
military  In  a  district  nnder  the  control  of 
tiie  insurrectlfmlsts  would  be  a  mere  Idle 
parade,  nnable  to  accomplish  anything  in  the 
way  of  restoring  order  or  suppressing  riotous 
conduct.  If,  then,  the  military  may  resort 
to  the  extreme  of  taking  human  life  In  order 
to  suppress  Insurrection,  It  is  ImposEdble  to 
Imagine  upon  what  hypothesis  It  can  be  suc- 
cessfully claimed  that  the  milder  means  of 
seizins  the  persons  of  those  participating  In 
the  Insurrection  or  aiding  and  abetting  It 
may  not  be  resorted  to.  This  Is  but  a  lawful 
means  to  the  end  to  be  accomplished.  The 
power  and  authority  of  the  militia  In  such 
clrcomstances  are  not  unlike  that  of  the  po- 
lice of  a  city,  or  the  sbOTlff  of  a  county,  aided 
by  his  deputies  or  posse  comltatus  In  sui>- 
pressing  a  riot  Certainly  such  officials  would 
be  Justified  in  arresting  the  rioters  and  plac- 
ing them  In  Jail  without  warrant,  and  detain- 
ing them  there  until  the  riot  was  suppressed. 
Hallett,  J.,  In  Re  Application  of  Sherman 
Parker,  (no  opinion  for  publlcai:lon).  If. 
as  contended  by  counsel  for  petitioner, '  the 
miiitaiy,  as  soon  as  a  rioter  or  insurrection- 
ist is  arrested,  must  turn  hlra  over  to  the 
civil  authorities  of  the  county,  the  orrest 
might,  and  in  many  Instances  would,  amount 
to  a  mere  fai*ce.  He  could  be  released  on 
bail,  and  left  free  to  again  join  the  rioters 
or  engage  in  aiding  and  abetting  their  action, 
and  If  again  arrested  the  same  process  would 
have  to  be  repeated,  and  thus  the  action  of 
the  military  would  be  rendered  a  nullity. 
Again,  if  it  be  conceded  that,  on  the  arrest 
of  a  rioter  by  the  military,  he  must  at  once 
be  turned  over  to  the  custody  of  the  civil 
officers  of  the  county,  then  the  military.  In 
seizing  armed  Insurrectionists  and  depriving 
them  of  their  arms,  would  be  required  to 
forthwith  return  them  to  the  hands  of  those 
who  were  employing  them  in  acts  of  violence, 
or  be  subject  to  an  action  of  replevin  for 
their  recovery,  whereby  Immediate  possession 
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of  such  arms  would  be  obtalaed  by  the  riot- 
ers, who  would  thus  again  be  equipped  to  con- 
tinue their  lawless  conduct  To  deny  the 
right  of  the  militia  to  detain  those  whom 
they  arrest  while  engaged  In  suppressing  acta 
of  violence  and  until  order  Is  restored  would 
lead  to  the  most  absurd  i-esults.  The  arrest 
and  detention  of  an  lusui-rectiouist,  either 
actually  engaged  In  acts  of  violence  or  In  aid- 
ing and  abetting  others  to  commit  such  acts, 
violates  none  of  his  constitutional  rights. 
He  is  not  tried  by  any  military  court  or 
denied  the  right  of  trial  by  Jury ;  neither  Is 
he  puulshed  for  violation  of  the  law,  nor  held 
without  due  process  of  law.  His  arrest  and 
detention  In  snch  circumstances  are  merely 
to  prevent  him  from  taking  part  or  aiding 
In  a  continuation  tit  the  conditions  which  the 
Governor,  In  the  discbarge  of  his  official  du- 
ties and  in  the  exercise  of  the  authorll?  con- 
ferred by  law.  Is  endeavoring  to  suppress. 
When  this  end  Is  reached,  he  could  no  longer 
be  restrained  of  his  liberty  by  the  military, 
but  must  be,  Just  as  respondents  have  indi- 
cated- In  their  return  to  the  writ  turned  over 
to  the  usual  civil  authorities  of  the  county, 
to  be  dealt  with  In  the  ordinary  course  of 
Justice,  and  tried  for  such  offense  against 
the  law  as  be  may  hare  committed.  It  la 
true  that  petitioner  Is  not  held  by  virtue  of 
any  warrant  but  If  his  arrest  and  detention 
are  authorized  by  law,  he  cannot  complain 
because  those  steps  have  not  been  takoi 
which  are  ordinarily  required  before  a  citi- 
zen can  be  arrested  and  detained. 

Nor  do  these  view  conflict  with  section  22, 
art  2,  of  the  Bill  of  Bights,  which  provides 
that  the  military  shall  always  be  In  strict 
subordination  to  tbe  civil  power.  The  Gov- 
ernor, In  employing  the  mllltia  to  suppress 
an  Insurrection,  Is  merely  acting  In  his  ca- 
pacity as  the  chief  civil  magistrate  of  the 
.state,  and,  although  exercising  his  authority 
conferred  by  the  law  through  the  aid  of  the 
military  under  his  command,  he  Is  but  acting 
in  a  civil  capacity.  In  other  words,  he  is  but 
exercising  the  civil  power  vested  in  him  by 
law  through  a  particular  means  which  the 
state  baa  provided  for  the  protection  of  Its 
citizens.  No  case  has  been  cited  where  the 
precise  question  under  consideration  was  di- 
rectly Involved  and  determined,  but  In  cases 
where  the  courts  have  had  occasion  to  speak 
of  the  authority  of  the  military  to  suppress 
insurrection  and  the  means  which  may  be 
employed  to  that  end.  It  has  been  stated  that 
parties  engaged  in  riotous  conduct  render 
themselves  liable  to  arrest  by  those  engaged 
In  quelling  it  In  re  Kemp,  16  Wis.  382,  413; 
Luther  v.  Borden,  supra ;  Johnson  v.  Jones, 
44  111.  142,  92  Am.  Dec.  159. 

The  same  rule  necessarily  applies  to  those 
found  In  the  zone  of  the  disafifected  district 
who  are  aiding  and  abetting  the  insurrection- 
ists; for  such  conduct  unless  repressed, 
would  result  in  the  continuation  of  the  In- 
surrection, or  at  least  render  It  more  difficult 
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to  suppress.  We  therefore  rench  the  conclu- 
sion that,  independent  of  the  questions  of  the 
authority  of  the  Governor  to  declare  martl.i1 
law,  or  suspend  the  privilege  of  the  writ  of 
habeas  corpus,  that  the  petitioner,  on  the 
showing  mnde  by  the  return,  is  not  lllegnlly 
restrained  of  his  liberty.  In  renclihig  this 
conclusion  we  are  not  unmindful  of  the  ar- 
gument that  a  great  power  is  recognized  as 
being  lodged  with  the  chief  executive,  whlcli 
might  be  unlawfully  exercised.  Tliat  such 
power  may  be  abused  le  no  good  reason  why 
It  should  be  denied.  The  question  simply  Is; 
Does  it  exist?  If  eo,  then  the  Governor  can- 
not be  deprived  of  Its  esenlse.  The  prime 
idea  of  goverament  Is  that  power  must  be 
lodged  pomewbere  for  the  protection  of  the 
commonwealth.  For  this  purpose,  laws  ai-e 
Hiacted  and  the  authority  to  execute  them 
must  exist,  for  tliey  are  of  no  effect  unless 
they  are  enforced.  Neither  Is  power  of  any 
avail  unless  It  Is  exercised.  Appeals  of  a 
possible  abuse  of  power  are  often  made  In 
public  debate.  Th^  are  addressed  to  popu- 
lar fean  and  prejudices  and  often  given 
weight  In  the  pnbllc  mind  to  which  they  are 
not  entitled.  Every  government  necessarily 
Includes  a  grant  ct  power  lodged  somewhere. 
It  'would  be  Imbecile  trlthout  It  1  Story  on 
the  Coiistltntlon.  I  426;  1  Bailey  on  Jurisdic- 
tion, p.  309,  B  200. 

Many  authorities  have  been  cited  by  coun- 
sel for  petitioner  which  It  Is  not  necessary 
to  atteoipt  to  review.  They  are  not  In  con- 
flict with  the  conclusions  reached  In  this 
case.  They  treat  of  the  power  of  the  Presi- 
dent to  declare  martial  law;  to  suspend  the 
privilege  of  the  writ  of  habeas  corpus ;  of  the 
authority  of  tbfe  military  to  arrest  try.  and 
punish  persons  not  actually  In  the  militaty 
service;  and  when  the  military  may  or  may 
not  temporarily  supersede  the  usual  dvil  au- 
thorities. None  of  these  questions  are  in- 
volved In  the  present  ease.  In  fact,  counsel 
for  petitioner  practically  concMo  that  the 
questions  of  the  authority  of  the  Governor 
to  declare  martial  law  and  suspend  the  writ 
of  habeas  corpus  are  not  Involved,  because, 
they  say,  if  he  has  such  authority,  he  has 
not  assumed  to  exerclRe  it;  but  It  is  imma- 
terial what  power  In  this  respect  may  be 
vested  In  the  Governor,  or  whetiier  he  has. 
In  fact,  attempted  to  declare  martial  law  or 
BUfqiend  the  writ  of  habeas  corpus.  The  pe- 
titioner was  lawfully  arrested  by  tlie  militai-y 
authorities  while  the  worlt  of  suppressing  the 
Insurrection  in  San  Miguel  county  was  in 
progress.  Such  arrest  being  lawful,  his  re- 
straint by  respondents  until  it  Is  suppressed 
Is  not  Illegal. 

The  writ  Is  discharged,  and  the  petitioner 
remanded  to  the  custody  of  the  respondents. 

Writ  discharged  and  petitioner  remanded, 

STEELE,  J.  (dissenting).  No  person  who 
has  the  slightest  claim  to  respectability 
should  hesitate  to  approve  the  action  of  the 


Governor  In  enforcing  the  law,  and  I  am 
willing  to  uphold  him  and  to  applaud  bim 
so  long  as  he  keeps  within  the  lines  of  the 
Constitution.  But  I  am  not  willing  to  ui>- 
hold  hira  when,  in  my  opinion,  he  breaks 
down  the  barriers  erected  by  the  people  for 
their  protection,  nor  am  I  willing  to  accord 
to  the  Constitution  elastic  properties  for  the 
purpose  of  sustaining  him,  nor  to  Join  In  the 
e.<itabllshinent  of  a  precedent  wlilcb  will  not 
apply  to  other  classes  or  other  condltlona 
when  anbther  Governor  undertakes  to  exer- 
cise the  same  arbitrary  power.  I  am  not 
willing  to  concede  the  power  claimed  by  the 
Governor  and  exercised  by  hlni,  because.  In 
my  opinion,  such  power  is  not  vested  In  bliu 
by  the  Constitution.  Tlie  people  could  never 
have  intended  to  ei'ect  such  an  engine  of  op- 
pression. It  follows,  of  course,  that  If  tlie 
present  executive  Is  the  sole  Judge  of  the  con- 
ditions which  can  call  Into  action  the  mili- 
tary power  of  the  government,  and  can  exer^ 
else  all  nieaiu  necessary  to  effectually  almte 
tlie  conditions,  and  the  Judicial  department 
cannot  Inquire  Into  the  l^il^  of  his  acts, 
tliat  the  next  Governor  moy  by  iila  edict  ex- 
ercise the  same  arbitrary  power.  If  the  mili- 
tary authority  may  deport  the  miners  this 
year,  It  can  deport  the  farmers  next  year. 
If  a  strike  which  Is  not  a  rebellion  must  be 
BO  regarded  because  the  Governor  says  It  Is. 
then  any  condition  must  be  regarded  as  a  re- 
bellion which  the  Governor  dedares  to  be 
such;  and  If  any  condition  must  be  regarded 
as  a  rebellion  because  the  Governor  says  so, 
then  ony  county  in  the  state  may  be  declared 
to  be  In  a  state  of  rebellion,  whether  a  re- 
bellion exists  or  not,  and  every  citizen  sub- 
jected to  arbitrary  arrest  ond  detention  at 
the  will  and  pleasure  of  the  head  of  the  ex- 
ecutive department  We  may  then,  with  each 
succeeding  change  In  the  executive  branch  of 
the  government  have  class  arrayed  against 
class,  and  Interest  against  Interest;  and  we 
shall  depend  for  our  liberty,  not  upon  the 
Constitution,  but  upon  the  grace  and  favor 
of  the  Governor  and  his  military  subordi- 
nates. 

In  no  other  case  presented  to  this  court 
have  principles  so  important  and  far-reach- 
ing boon  Involved.  It  was  elaborately  and 
ably  argued,  and  the  position  of  counsel  was 
clearly  defined,  yet  the  court  has  evaded  the 
fundamental  questions  presented,  and  has 
based  Its  decision  upon  theories  long  ago  de- 
termined by  Jurists  and  statesmen  to  be  illogi- 
cal and  false.  On  the  part  of  the  petitioner 
it  was  urged  that  he  was  illegally  restrained 
of  his  liberty ;  that  a  court  of  competent 
jurisdiction  had  ordered  him  released  on  ha- 
be.is  corpus;  and  that  the  military  authori- 
ties bad  refused  to  release  Itim  and  had  re- 
fused to  permit  the  civil  nutliorltles  to  serve 
process  upon  them.  On  behalf  of  the  militory 
officers  it  was  said  that  they  had  been  or- 
dered by  the  Governor  not  to  release  upon 
writ  of  habcaa  corpus,  and  on  behalf  of  the 
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Gorernor  It  was  contended  tlint  he  had  de- 
clared the  county  of  San  Miguel  to  be  In  a 
state  of  Insurrection  and  rebellion,  and  that 
under  sach  amdltlons  he  had  authority  to 
enforce  martial  law  and  to  suspend  the  privi- 
lege of  the  writ  of  habeas  corpus.  As  these 
propositions  strike  at  the  very  foundation  of 
our  government,  as  the  court  has  evaded  a 
consideration  of  tliem,  and  as  I  believe  they 
present  the  only  questions  In  the  case,  I  shall 
discuss  thein,  and  l^ore  for  the  present  a 
consideration  of  the  opinion,  with  the  obser- 
vation that  It  establlslies  a  preoedoiit  that  If 
so  repugnant  to  my  notions  of  civil  liberty, 
so  antagonistic  to  my  Ideas  of  a  republican 
form  of  government,  and  bo  shocking  to  my 
sense  of  propriety  and  justice,  that  I  cannot 
properly  characterize  It 

We  should  have  before  us  the  facts.  The 
Governor  of  the  state,  on  March  23,  1901. 
by  his  proclamation,  said: 

Whereas,  there  exists  In  San  Miguel  coun- 
ty, Colorado,  a  certain  class  of  individuals 
who  are  acting  In  conjunction  with  a  certain 
large  number  of  persous  outside  of  said  coun- 
ty, who  are  fully  armed  and  acting  together; 
and  whereas,  open  and  public  threots  have 
been  made  to  resist  the  Inws  of  this  state 
and  offer  violence  to  citizens  and  property 
located  In  San  Miguel  county ;  and  whereas, 
at  divers  and  sundry  other  times  various 
crimes  have  been  committed  in  San  Miguel 
county,  by  or  with  the  aid  and  under  the  di- 
rection of  said  vicious  and  lawless  persons; 
and  whereas,  threats.  Intimidations  and  vlo- 
leace  are  threatened  and  believed  will  be  re- 
sorted to  by  said  lawless  class  of  Individu- 
als; and  whereas,  It  Is  stated  to  me  by  the 
sheriff  of  said  San  Mlfrnel  county  that  these 
forces  within  and  without  said  county  are 
about  to  join  forces  within  said  San  Miguel 
county,  for  the  purpose  of  destroying  proper- 
ty and  Inflicting  personal  Injuries  upon  the 
cltlsena  of  said  county ;  and  whereas,  hy  rea- 
son of  socb  lawlessness  and  dlsturimnces  and 
threatened  acts  of  violence^  the  civil  authori- 
ties are  unable  to  cope  with  the  situation: 
Now,  tliercfore,  I,  James  H.  Penbody,  Gover- 
nor and  commando:  In  chief  of  the  military 
forces,  by  virtue  of  the  power  and  nuthorl^ 
In  me  vested,  do  hereby  proclaim  and  declare 
the  said  county  of  San  Miguel,  In  the  state 
of  Colorado,  to  be  in  a  state  of  Insurrection 
and  rebellion." 

In  the  petition  for  the  writ  of  habeas  cor- 
pus filed  herein  the  said  proclamation  Is  set 
forth,  and  It  is  alleged  that  the  petitioner, 
while  he  was  In  the  county  of  Ouray,  was 
arrested  upon  a  warrant  Issued  by  a  Justice 
of  the  peace  of  said  San  Miguel  county,  and 
was  conveyed  to  the  county  of  San  Miguel, 
wh^e  be  gave  bond  in  the  penal  sum  of  f  000 
for  his  appearance  before  the  district  court 
of  said  county  on  May  10,  1901;  that  upon 
his  discbarge  from  the  custody  of  the  sheriff 
he  was  arrested  by  the  adjutant  general  of 
the  states  who  was  then  In  the  county  of 


Snn  Miguel  as  the  commander  of  a  portion 
of  the  National  Onard  of  the  state ;  that  up- 
on the  ^>tb  day  of  March,  1904,  a  writ  of  ha- 
beas corpus  was  Issued  by  the  Judge  of  the 
district  court  within  and  for  the  county  of 
Montrose,  returnable  on  April  li,  1004;  that 
upon  said  11th  day  of  April,  no  return  having 
been  made  to  the  writ,  the  court  ordered  the 
discharge  of  the  petitioner,  but  that,  notwith- 
standing the  order  of  the  court,  the  said  re- 
spondents refused  to  discharge  him ;  that  the 
petitioner  Is  not  guilty  of  any  ofFen^e,  has 
violated  no  law,  and  that  no  Indictment,  in- 
formation, or  complaint  has  been  filed  against 
bim  except  the  complaint  mentioned  under 
which  he  was  admitted  to  ball ;  that  the 
charge  In  the  said  complaint  Is  without 
foundation,  and  that  the  said  respondents 
have  refused  to  file  complaint  against  the  pe- 
titioner, and  have  refused  to  Inform  him  of 
the  charge  against  him.  This  court  there- 
upon Issued  a  writ  returnable  April  21st  fol- 
lowing. 

On  the  return  day  of  the  writ  the  respond-  - 
ent  Sherman  Bell  produced  the  body  of  the 
petitioner.  At  the  same  time  a  return  to  the 
writ  was  made.  In  which  the  jurisdiction  of 
the  court  is  challenged.  The  return  sets 
forth  the  proclamation  of  the  Governor,  and 
states  that  the  respondent,  having  been  so 
ordered  by  the  Governor,  proceeded  fo  the 
county  of  San  Miguel  with  a  portion  of  the 
National  Guard  of  the  state;  that  upon  his 
arrival  at  the  county  of  San  Miguel,  he  had 
good  reason  to  believe  and  did  and'  does  In 
good  faith  believe,  and  upon  due  Inquiry  lu 
the  premises  became  personally  and  oBlclally 
fully  satisfied  and  convinced,  that  the  peti- 
tioner had  been,  and  If  discharged  from  ar- 
rest would  continue  to  be,  an  active  partici- 
pant In  fomenting  and  keeping  alive  the  said 
condition  of  insurrection  and  retwlllon,  and 
was  and  is  a  prominent  leader  of  the  bands 
of  lawless  men  engaged  In  the  acts  of  Insur- 
rection and  crime  mentioned  In  the  pi-ocla- 
matlon  of  the  Governor;  and  that  In  order 
to  accomplish  the  suppression  of  said  ktate 
of  insurrection  and  rel>elllon,  it  was  and  is. 
In  the  Judgment  of  said  Governor  and  the 
resiwndent,  absolutely  necessary  to  arrest,  de- 
tain, and  for  some  time  to  come  to  restrain 
the  body  of  the  said  Charles  H.  Moyer,  in  the 
course  of  an  absolutely  necessary  st^  In  the 
matter  of  suppressing  said  state  of  insurrec- 
tion and  rebellion ;  that  the  exigencies  of  the 
military  situation  Imperatively  require  the 
further  detention  of  said  Moyer  to  prevent 
him  from  lending  aid,  comfort,  direction.  In- 
structions, and  commands  to  the  said  lawless 
persona 

The  reply  denies  that  there  exists  in  the 
county  of  San  Mlgnel  a  state  of  either  In- 
surrection or  rebellion,  and  states  that  a 
lai^  number  of  miners,  having  been  deport- 
ed from  the  county,  had  announced  tbeir  In- 
tention of  returning  peaceably  to  their  homes, 
and  further  announced  that  to  tbot^end  thez 
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would  resist  aoy  further  Interference  with 
their  persons  and  would  resist  any  attempt 
at  their  re-deportatlon;  but  that  their  mlsston 
in  returning  was  one  of  peace,  and  no  force 
whatever  would  be  used  by  them,  except  In 
defense  of  their  persons  from  attack  by  the 
mob;  that  this  petitioner  has  neither  been 
at  any  time,  nor  does  he  now,  nor  would  he 
continue  to  be,  an  active  participant  either 
In  fomenting  or  keeping  alive  any  condition 
of  insurrection  or  rebellion ;  and  that  he  has 
at  all  times  conducted  himself  In  strict  con- 
formity to  the  laws  of  the  land,  and  has  ad- 
vised, in  his  capacity  as  president  of  thft 
Western  Federation  of  Miners,  that  no  act 
of  lawlessness  should  occur  upon  the  part  of 
any  member  of  said  federation,  to  the  end 
that  no  reflection  might  be  cast  upon  said 
organization. 

These  facts  present  for  determination  the 
question ;  Is  the  petitioner,  under  the  condi- 
tions shown  to  exist,  entitled  to  the  privilfege 
of  the  writ  of  habeas  corpus?  If  he  Is  de- 
tained by  due  process  of  law,  he  is  not  en- 
titled to  a  discharge  under  the  writ  If  he 
is  not  so  detained,  he  is  entitled  to  be  dis- 
charged. If  the  privilege  of  the  writ  has 
been  suspended  by  proper  authority,  gener- 
ally or  In  his  particular  case,  he  la  not  en- 
titled to  his  discharge  during  the  period  of 
suspension.  The  distinction  is  recognized  be- 
tween the  suspension  of  the  privilege  of  the 
writ  and  the  right  of  a  military  officer  to 
refuse  obedience  to  Its  commands.  Judge 
Dixon,  when  chief  Justice  of  the  Supreme 
Court  of  Wisconsin,  and  during  the  period 
of  the  Civil  War.  said:  "I  agree  that  there 
is  a  plain  distinction  between  the  suspension 
of  the  writ  In  the  sense  of  the  clause  of  the 
Constitution,  and  the  right  of  a  mllltaiy  com- 
mander to  refuse  obedience  when  justified 
by  the  exigencies  of  war.  or  the  ipso  facto 
suspension  which  takes  place  when  martial 
law  actually  exists.  *  •  •  But  this  kind 
of  saspeualon,  which  comes  with  war  and  ex- 
ists without  proclamation  or  other  act,  Is 
llmAed  by  the  necessities  of  war.  It  applies 
only  to  cases  where  the  demands  upon  the 
officer's  time  are  such  tiiat  he  cannot  con- 
sistently with  bis  superior  military  duty, 
yield  obedience  to  the  mandates  of  the  civl) 
authorities,  and  to  cases  arising  vlthin  dis- 
tricts which  are  properly  subjected  to  mar- 
tial law."  In  re  Kemp.  16  Wis.  8G8. 

The  return  does  not  Justly  the  detention 
of  the  prisoner  upon  the  ground  that  the 
military  exigencies  are  such  that  the  re- 
spondent cannot  leave  his  command  for  the 
purpose  of  yielding  obedience  to  the  writ. 
Moreover,  it  Is  common  knowledge  that  the 
commander  of  the  army  of  the  San  Miguel, 
when  executive  functions  did  not  require  bis 
attendance  in  other  parts  of  the  Union,  has 
been  at  the  capital  much  of  the  time.  The 
return  not  showing  a  state  of  facts  whicli 
Justify  a  disobedience  of  the  writ,  the  peti- 
tioner is  entitled  to  his  discharge  unless  the 


return  shows  that  lie  Is  held  by  due  process 
of  law.  In  the  return  It  Is  stated  that  the 
respondent  has  been  ordered  by  the  executive 
head  of  the  state  to  refuse  to  surrender  the 
petitioner,  upon  writ  of  habeas  corpus  or  oth- 
erwise; and  his  counsel  contend  that  the 
Governor,  under  the  Constitution,  lias  the 
power  to  suspend  the  privilege  of  the  writ, 
and  that  in  this  case  he  has  virtually  done 
so.  although  no  proclamation  that  be  has 
done  so  has  been  made,  and  although  be  does 
not  expressly  say  so  In  the  return.  If  the 
power  to  suspend  the  privilege  of  the  writ  is 
vested  In  the  executive  head  of  the  state.  It 
seems  to  me  that  it  is  not  important  how  or 
in  what  manner  It  Is  exercised.  But  it  Is  so 
clear  that  the  power  to  suspend  the  privilege 
of  the  writ  of  habeas  corpus  is  not  lodged 
In  the  executive  branch  of  the  'government 
that  It  seems  like  a  waste  of  time  to  discuss 
the  question.  If  there  is  any  one  question 
positively  and  finally  settled,  it  Is  that  the 
power  to  suspend  the  privilege  of  the  writ 
of  habeas  corpus  Is  solely  a  legislative  pow- 
er. It  Is  based  upon  a  very  simple  proposi- 
tion, which  Is  that  as  the  privilege  of  the 
writ  is  granted  by  law,  It  requires  a  law  to 
suspend  that  privilege,  and  that  the  execu- 
tive department  cannot  legislate. 

But  let  us  see  what  the  Jurists,  tlie  states- 
men, and  the  text-writers  have  to  say  npon 
this  subject  Bollman  and  Swartbut  had 
been  arrested  at  New  Orleans  by  Gen.  Wilk- 
inson, charged  with  having  been  engaged  with 
Burr  In  a  treasonable  conspiracy  against  the 
United  States.  They  were  discharged  by  the 
Supreme  Court  of  the  United  States  upon  the 
ground  that  there  was  not  sufficient  evidence 
to  hold  them  upon  the  charge  of  treason. 
In  the  conrse  of  the  opinion  in  that  case. 
Chief  Justice  Marshall,  In  speaking  of  the 
power  vested  In  the  court  to  Issue  the  writ  of 
liaheas  corpus,  said:  *'If  at  any  time  the 
public  safety  slxnild  require  the  suspension 
of  the  powers  vested  by  this  act  in  the  courts, 
of  the  United  States,  It  la  for  the  Legisla- 
ture to  say  so.  That  question  depends  on 
political  considerations,  on  which  the  Legis- 
lature Is  to  decide.  Until  the  leglslnttve  will 
be  expressed,  this  court  can  only  see  Its  duty 
and  must  obey  the  law."  Jennli^  v.  Carson, 
i  Cr&nch,  23,  2  L.  Ed.  531.  Joseph  Story, 
a  Justice  of  the  Snpr«ne  Court  says.  In  his 
work  on  the  Constitution:  "It  is  obvious 
that  cases  of  a  peculiar  emergency  may  arise, 
which  may  Justly,  nay,  even  require^  ttie 
temporary  suspension  of  any  right  to  the 
writ  But  as  It  has  frequently  happened  In 
foreign  countries,  and  even  In  England,  that 
the  writ  has  upon  various  pretexts  ai>*5  occa- 
sions been  suspended,  whereby  persons  appre- 
hended upon  suspicion  have  suffered  a  long 
imprisonment  sometimes  from  design,  and 
sometimes  I>ecause  they  were  forgotten,  the 
right  to  suspend  It  Is  expressly  confined  to 
cases  of  rebpllion  or  invasion,  where  the  pub- 
lic safety  may  require  it;  iu.Tery  Just  and 
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wholesome  restraint,  whioh  cuts  down  at  a 
blow  a  fruitful  means  of  oppression,  capable 
of  being  abused  In  bad  times  to  tlie  worst  of 
purposes.  Hitlierto  no  suspensioD  of  tiie 
writ  has  ever  been  authorized  by  Congress 
since  the  establishment  of  the  Constitution. 
It  would  seem,  as  the  power  is  given  to 
Congress  to  suspend  the  writ  of  habeas  cor- 
pus in  cases  of  rebellion  or  invasion,  that 
the  right  to  judge  whether  exigency  had 
arisen  must  excluslrely  belong  to  that  body." 
Stoir  on  the  Constitution,  fi  1342. 

Gen.  Jachson  had  declared  martial  law  at 
New  Orleans,  and  had  suspended,  as  a  mili- 
tary necessity,  the  privilege  of  the  writ  of 
habeas  corpus.  The  authority  of  Gen.  Jack- 
son was  considered  in  the  case  of  Johnson 
V.  Duncan's  Syndics,  3  Mart.  (O.  S.)  530,  6 
Am.  Dec.  675,  by  the  Supreme  Court  of 
Louisiana.  Judge  Martin,  one  of  the  mo^t 
learned  jurists  of  bis  time,  after  citing  the 
case  of  Ex  parte  Bollman,  4  Craneh  (U.  S.) 
75,  2  L.  Ed.  554,  said:  "Again,  the  power 
of  repealing  a  law  and  that  of  suspending 
It  (which  Is  a  practical  repeal)  are  legisla- 
Uve  powers.  For  'eodem  modo,  quo  quid 
constitultur,  eodeiu  modo  destruitur.'  "  Judge 
Derbigny,  In  his  opinion  In  the  same  case, 
said:  "Tlie  Constitution  of  the  United  States, 
In  which  everything  necessary  to  the  gener- 
al and  individual  security  has  been  foreseen, 
does  not  provide  that  In  times  of  public  dan- 
ger, the  executive  power  shall  reign  to  the 
ezdnsion  of  all  others.  It  does  not  trust  In- 
to the  hands  of  a  dictator  the  reins  of  gor- 
emment.  The  framers  of  that  charter  were 
too  well  aware  of  the  hazards  to  which  th^ 
would  bare  exposed  the  fate  of  the  republic 
by  such  a  provision;  and,  had  they  done  It, 
the  states  wonid  have  rejected  a  Constitution 
stained  with  a  clause  so  threatening  to  their 
liberties.  In  the  meantime,  conscious  of  the 
necefwlty  of  removing  all  impediments  to  the 
exerdse  of  executive  power,  In  cases  of  re- 
bellion or  Invasion,  they  have  permitted  Con- 
gress to  suspend  the  privile^  of  the  writ  of 
habeas  corpus  In  those  circumstances,  If  the 
public  safety  should  require  It  Thus  far, 
and  no  farther,  goes  the  Constitution."  And, 
having  quoted  from  an  English  nutlior,  he 
says  further :  "And  can  It  be  ossertcd  that 
while  British  subjects  are  thus  secured 
against  oppression  In  the  worst  of  times, 
American  citizens  are  left  at  the  mercy  of 
the  will  of  an  individual,  who  may.  In  cer- 
tain cases,  the  necessity  of  wlilch  Is  to  be 
judged  of  by  himself,  assume  a  supreme, 
overbearing^  imbounded  power!  Tlie  idea  is 
not  only  repugnant  to  the  principles  of  any 
free  government,  but  subversive  of  the  very 
foundations  of  our  own." 

Caleb  Gushing,  who  was  nominated  by 
President  Grant  for  Chief  Justice  of  the  Uni- 
ted States,  said,  while  he  was  Attorney  Gen- 
eral of  the  United  States,  In  nn  opinion  to 
the  Secretary  of  State:  "And  It  may  be  as- 
sumed as  a  general  doctrine  of  constitutional 


jurisprudence  in  all  the  United  States,  that 
the  power  to  suspend  laws,  whether  those 
granting  the  writ  of  habeas  corpus  or  any 
other.  Is  vested  exclusively  in  the  Legislature 
of  the  particular  state."  8  Op.  Atty.  Gen. 
3G5. 

In  the  year  1807  President  Jefferson  sent 
to  the  Senate,  In  confidence,  a  message  do* 
tailing  the  circumstances  attending  the  ar- 
rest of  persons  charged  with  treason.  On 
the  following  day.  Senator  Giles,  of  Virginia, 
a  friend  and  supporter  of  the  President, 
moved  the  appointment  of  a  committee  to  In- 
quire whether  It  was  expedient,  in  the  condi- 
tion of  public  affairs,  to  suspeijd  the  privilege 
-of  the  writ  of  habeas  corpus.  Senator  Giles 
forthwith  reported  a  bill  authorizing  the  sus- 
pension of  the  privilege  of  the  writ  for  the 
period  of  three  months,  and  the  bill  was  im- 
mediately passed  by  the  Senate,  and  sent  to 
the  House  In  confidence.  The  House  declared 
by  a  vote  of  123  to  3  that  the  message  ought 
not  to  be  kept  secret,  and  a  public  debate  on 
the  subject  occurred.  I  shall  quote  from  the 
debate  somewhat  at  length,  for  the  reason 
that  there  appears  to  have  been  such  a  unani- 
mity of  sentlm^it  on  the  subject  by  the 
statesmen  of  that  period  that  we  should  ac- 
cept their  views  as  a  guide  for  our  action. 

Mr.  Burwell.  of  Virginia,  is  reported  to 
have  said :  "He  would  ask  gentlemen  If  they 
seriously  believed  the  danger  sufficiently 
great  to  justify  the  su^nslon  of  this  most 
Important  right  of  the  citizen,  to  proclaim 
the  country  in  peril  and  to  adopt  a  measure 
so  pvegn&nt  with  mischief,  by  which  the  In- 
nocent and  guilty  will  be  Involved  in  one 
common  destruction?  He  said  this  was  iiot 
the  first  Instance  of  the  kind  since  the  for- 
mation of  the  federal  government  There  had 
been  already  two  Insurrections  In  the  United 
States,  both  of  which  had  defied  the  an- 
thori^  of  Congress,  and  menaced  the  Union 
with  dissolution.  Notwithstanding  one  of 
them  Justified  the  calling  out  of  15,000  men, 
and  the  expenditure  of  $1,000,000,  he  had 
not  heard  of  a  proposition  to  suspend  the 
writ  of  habeas  corpus.  What,  then,  will  be 
said  of  us.  if  now,  when  the  danger  is  over, 
firm  In  the  attachment  of  the  people  to  the 
Union,  with  ample  resources  to  encounter 
any  difficulty  which  may  occur,  we  resort  to 
a  measure  so  harsli  In  Its  nature,  oppressive 
In  Its  operation,  and  ruinous  as  a  precedent? 

*  •  *  Nothing  but  the  most  Imperious 
necessity  would  excuse  us  In  confiding  to  the 
Rxecutlve,  or  any  person  under  him,  the  pow- 
er of  seizing  and  confining  a  citizen,  upon 
bare  suspicion,  for  three  months,  without  re- 
sponsibility, for  the  abose  of  such  unlimited 
discretion.  •  •  *  The  people  of  the  Uni- 
ted States  would  have  Just  reason  to  re- 
proach their  representatives  with  wantonly 
sacrificing  tbelr  dearest  interests,  when,  from 
the  facts  prcfiented  to  this  House,  it  seems 
the  country  was  perfectly  safe  and  the  con- 
spiracy nearly  annihilated.   Under  tliese  cir- 
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cumstances  tiiere  can  be  no  apology  tor  aus- 
pendlog  tlie  privilege  of  the  writ  of  habeas 
corpus,  and  violating  the  Constitution,  which 
declares  'the  writ  of  habeas  corpus  shall  not 
be  suspended,  unless  when.  In  cases  of  Invu- 
filon  or  rebellion,  the  public  safety  may  re- 
quire it'  •  •  •  Wbnt,  In  another  point 
of  light,  would  be  the  efTect  of  passing  such 
a  law?  Would  It  not  establish  a  dangerous 
precedent?  A  corrupt  and  vicious  adminis- 
tration, under  the  sanction  and  example  of 
this  law,  might  harass  and  destroy  the  best 
men  of  the  country.  It  would  only  be  neces- 
sary to  exdte  artificial  commotions,  drculate 
exaggerated  rumors  of  danger,  and  then  fol- 
lows the  repetition  of  this  law,  by  which' 
every  obnoxious  person,  however  honest,  is 
surrendered  to  the  vindictive  resentment  of 
the  government  It  will  not  be  a  sufficient 
answer,  that  this  power  will  not  be  abused 
by  the  President  of  the  United  States.  He, 
Mr.  B.  believed,  would  not  abuse  It,  but  It 
would  be  Impossible  to  restrain  all  those  who 
are  under  hltu.  Besides,  he  would  not  con- 
sent to  advocate  a  principle,  bad  In  Itself, 
because  it  will  not  probably,  bo  abused." 

Mr.  Elliott,  of  Vermont  said:  "It  is.  In- 
deed, difficult  for  me,  consistently  with  the 
sincere  and  high  respect  which  I  entertain 
for  the  source  from  whence  this  measure 
originated,  to  express.  In  decorous  terms,  the 
hostility  which  I  feel  to  the  proposition.  I 
am  therefore  disposed  to  consider  It  as  an 
original  proposition  here — as  a  motion  In  this 
body  to  suspend,  for  a  limited  time,  the  privi- 
leges attached  to  the  writ  of  habeas  conins. 
And,  in  this  point  of  view,  I  am  prepared  to 
say  that  It  la  the  most  extraordinary  propo- 
sition that  has  ever  been  presented  for  our 
consideration  and  adoption.  Sir.  what  is  the 
language  of  our  Ctonstltutlon  upon  this  sub- 
ject? 'The  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  except  when. 
In  eases  of  Invasion  or  rebellion,  the  public 
safety  shall  require  it'  Have  we  a  right  to 
suspend  it  In  any  and  every  case  of  inva- 
sion and  rel>elIlon?  So  far  from  it,  tliat  we 
are  under  a  constitutional  Interdiction  to  act, 
nnless  tlie  existing  Invasion  or  rebellion.  In 
our  sober  Judgment  threatens  the  fii-st  prin- 
ciples of  the  national  compact  and  the  Con- 
stitution Itself.  In  other  words,  we  can  only 
act,  In  this  case,  with  a  view  to  national  self- 
preservation.  We  can  suspend  the  writ  of 
habeas  corpus  only  In  a  case  of  extreme 
emergency;  that  alone  is  salus  popull  which 
will  Justify  this  lex  suprema.  And  Is  this 
a  crisis  of  sucb  awful  moment?  Is  it  neces- 
sary, at  this  time,  to  constitute  a  dictator^ 
ship,  to  save  the  people  from  themselves,  and 
to  take  care  that  the  Bepublic  shall  receive 
no  detriment?  What  is  the  proposition?  To 
create  a  single  dictator,  as  in  ancleut  Rome, 
In  whom  all  power  shall  be  vested  for  a  time? 
Ko;  to  create  one  great  dictator,  and  a 
multitude,  an  army,  of  subaltern  and  petty 
despots ;  to  Invest;  not  only  the  Fi-esldeut  of 


the  United  States,  but  the  Governor  of  states 
and  territories,  and.  Indeed,  all  persons  de- 
riving civil  or  nrilltaiy  authority  from  the 
supreme  Executive,  with  unlimited  and  izre- 
spon^ble  power  over  the  personal  liberty  of 
your  citizens.  *  *  *  An  eminent  English 
author,  and  the  most  popular  n'riter  upon  the 
subjects  of  legal  science,  considers  Its  suspen- 
sion as  the  suspension  of  liberty  itself,  de- 
clares that  the  measure  ought  never  to  be 
resorted  to  but  In  cases  of  extreme  emergen- 
cy, and  says  that  the  nation  iben  parts  with 
Its  freedom  for  a  short  and  limited  time, 
only  to  resume  and  secure  It  forever.  Hence 
he  compares  the  suspension  of  the  habeas 
corpus  net  In  Great  Britain  to  the  dictator- 
ship of  the  Roman  republic." 

Mr.  Eppes  said:  "By  this  bill  we  are 
called  upon  to  exercise  one  of  the  most  Im- 
portant powers  vested  in  Congress  by  tbe 
Constitution  of  the  United  States.  A  power 
which  suspends  the  personal  rights  of  your 
citizens,  which  places  their  liberty  wholly 
under  tbe  will,  not  of  the  Executive  Magis- 
trate only,  but  of  his  Inferior  officei-s.  Of 
tbe  importance  of  this  power,  of  the  caution 
which  ought  to  be  employed  In  Its  exercise, 
the  words  of  the  Constitution  afford  irresisti- 
ble evidence.  *  •  •  Well,  Indeed,  may 
this  caution  have  been  used  as  to  the  exer- 
cise of  this  Important  power.  It  is,  In  a  free 
country,  the  most  tremendous  power  which 
can  be  placed  in  the  hands  of  a  legislative 
body.  It  suspends,  at  once,  the  chartered 
rights  of  the  community,  and  places  even 
those  who  pass  the  act  under  military  despot* 
ism.  The  Constitution,  however,  having  vest- 
ed this  power  in  Congress,  and  a  branch  of 
the  Legislature  having  thought  Its  exercise 
necessary,  It  remains  for  us  to  inquire  wheth- 
er the  present  situation  of  our  country  au- 
thorizes, on  our  part,  a  resort  to  this  extra- 
ordinary measure.  •  •  •  This  govern- 
ment has  now  been  In  operation  30  years. 
During  this  whole  period,  our  political  char- 
ter, whatever  It  may  have  sustained,  has 
never  been  suspended.  Never,  under  this 
government,  has  personal  liberty  lieen  held 
at  the  win  of  a  single  Individual.  Shall  we, 
sir,  suspend  the  chartered  rights  of  the  com- 
munity for  the  suppression  of  a  few  des- 
peradoes? *  *  •  I  consider  theprovisions 
In  the  Constitution  for  suspending  the  habeas 
corpus  as  designed  only  for  occasions  of 
great  national  danger." 

Mr.  Kelson  said:  "This  precedent,  let  me 
tell  gentlemen,  may  be  ruinous,  may  be  a 
most  damnable  precedent — a  precedent  which, 
hereafter,  may  be  most  flagrantly  abused. 
The  Executive  may  wish  to  make  use  of  more 
energetic  measures  than  the  established  laws 
of  the  land  enable  blm  to  ^  He  wUI 
resort  to  this  as  a  precedent  and  this  Im- 
portant privilege  will  he  suspended  at  tlio 
smallest  appearance  of  danger.  The  effect 
will  be  that,  whenever  a  man  Is  at  the  head 
of  our  affairs  who  wishes  to  oppress  or  wreak 
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his  Tengeance  on  those  who  are  opposed  to 
aim,  he  win  fly  to  this  as  a  precedent  It 
will  truly  be  a  precedent  fraught  with  the 
greatest  danger ;  a  precedent  which  ought  not 
to  be  set,  except  In  a  case  of  the  greatest 
necessity.  Indeed,  I  can  hnrdly  coutemplate 
a  cnse  in  which.  In  my  opiniou,  it  can  be 
necessary." 

Mr.  Randolph  said:  "If  the  bill  passea,  we 
are  told.  It  will  be  but  temporary.  *  *  • 
As  to  the  three  months'  continuance,  I  con- 
sider that  as  one  of  the  most  objectionable 
features  of  the  bill;  as  a  bait  to  the  trap; 
as  the  entering  wedge.  If  It  Is  made  recon- 
cMiible  to  the  interests  and  feelings  of  this 
House  to  pass  it  for  'three  months,  do  you 
think  we  will  feel  the  same  lively  repugnance 
to  it  that  we  do  now?  No!  It  has  been 
truly  said  that  no  man  becomes  perfectly 
wicked  at  once;  and  It  may  be  affirmed,  with 
equal  truth,  that  a  nation  is  never  eualaved 
at  once.  Men  must  be  Initiated  by  degrees, 
and  their  repugnance  must  be  gradually  over- 
come." 

Hr.  Suillie  said:  "I  consider  this  one  of 
the  most  Important  subjects  upon  which  we 
have  been  called  to  act.  It  Is  a  question 
which  Is  neither  more  nor  less  than  whether 
we  shall  exercise  the  only  power  with  which 
we  are  clothed  to  repeal  an  Important  part 
of  the  Constitution?  It  is  In  this  case  only 
that  we  have  power  to  repeal  that  Instru- 
ment A  suspension  of  the  privilege  of  the 
writ  of  habeas  corpus  is,  in  all  respects, 
equivalent  to  repealing  that  essential  part  of 
the  CoDstitutlon  which  secures  that  principle 
which  has  been  called.  In  the  country  where 
It  originated,  tbe  'pallndlum  of  personal  lib- 
erty.' If  we  recur  to  England,  we  shall  find 
that  the  writ  of  habeas  corpus  In  tUnt  conn- 
try  has  been  foeqnenfly  suspended.  But  un- 
der what  circumstances?  We  find  It  was  sus- 
pended In  tbe  year  1715,  but  what  was  tbe 
situation  of  the  country  at  that  time?  It  was 
Invaded  by  the  son  of  James  II.  There  was 
a  rebellion  wfthln  tbe  kingdom,  and  an  army 
was  organized.  Tlie  same  thing  happened  In 
the  year  1745.  On  this  occasion  It  was  found 
necessary  to  suspend  It  In  later  times, 
when  the  government  had  grown  more  cor- 
nipt,  we  have  seen  It  suspended  for  an  In- 
finitely less  cause.  We  hare  taken  from  the 
statute  book  of  this  country  this  most  valu- 
able part  of  onr  Constitution.  Tbe  conven- 
tion who  framed  that  Instrument,  believing 
that  there  migbt  be  cases  when  It  would  be 
necessnry  to  vest  a  discretionary  power  In 
the  ISxecntlve,  hare  constituted  the  Legisla- 
ture the  Judge  of  this  necessity,  and  the  only 
question  now  to  be  determined  Is:  Does  tbis 
necessity  exist?* 

Mr.  Dana  said:  "I  have  been  accnstom'ed 
to  view  the  prlrll^  of  the  writ  of  habeas 
eorpus  as  tbe  most  glorious  Invention  of  man. 

•  •  •  Thei'e  Is  another  principle,  which 
appears  to  me  highly  objectionable.  It  au- 
Uiorlzes  the  arrest  of  persona,  not  merely  hy 


the  President  or  other  high  officers,  but  by 
any  person  acting  under  him.  I  imagine  this 
to  be  wholly  without  precedent  If  treason 
were  marching  to  force  us  from  our  seats,  I 
would  not  agree  to  do  this.  I  would  not  agree 
thus  to  destroy  the  fundamental  principles 
of  the  ConBtltutlon,  or  to  commit  such  an  act, 
either  of  despotism  or  pusillanimity.  Under 
this  view  of  the  subject  I  am  disposed  to  re- 
ject the  bill,  as  containing  a  proposition  on 
which  I  cannot  deliberate." 

Annals  of  CongresS,  Oth  Congress,  2d  Ses- 
sion, pp.  402-424. 

And  the  House  of  Representatives,  by  a 
vote  of  113  to  10,  refused  to  refer  this  bill 
to  a  committee,  but  upon  first  reading  there- 
of Indefinitely  postponed  it;  and  of  the  19 
members  who  voted  against  the  motloa  very 
many  were  opposed  to  the  bill. 

In  February  following  another  debate  oc- 
curred, at  which  time  Mr.  Broom,  of  Dela- 
ware, is  reported  to  have  said:  "In  ordinary 
times,  the  laws  which  already  exist  may  be 
sufficient  for  In  such  times  there  is  no  temp- 
tation to  transgress  the  limits  of  constitu- 
tional or  legal  privileges;  but  in  times  of 
turbulence  and  commotion,  the  mere  formal  - 
recognition  of  rights  will  afford  too  feeble  a 
barrier  against  the  infiamed  passions  of  men 
In  power,  whether  excited  by  an  Intemperate 
zeal  for  the  supposed  welfare  of  the  country, 
or  by  the  detestable  motives  of  party  rancor 
or  Individual  oppression.  I  could  have  wished 
that  circumstances  bad  never  occurred  which 
would  make  It  necessary  to  fortify,  by  penal 
laws,  the  couftltutioual  privilege  of  habeas 
corpus,  and  that  the  whole  nation,  from  the 
first  to  tbe  last  had  regarded  It  with  such 
religious  veneration  that  no  officer,  either 
military  or  civil,  would  have  dared  to  vio- 
late It  But  recent  circumstances  have  proved 
tbat  snch  a  wlsb  would  have  been  In  vain, 
and  have  demonstrated,  more  powerfully 
than  any  abstract  reasoning,  tbe  necessity 
and  Importance  of  further  legislative  provi- 
sion. This  privilege  of  tbe  writ  of  habeas 
corpus  has  been  deemed  so  Important  that, 
by  tbe  ninth  section  of  the  first  article  of  tbe 
Constitution,  It  Is  declared  that  It  shall  not 
be  suspended  unle«t  when,  In  cases  of  rebel- 
lion or  Invasion,  tbe  public  safety  may  re- 
quire It  Such  is  tbe  value  of  this  privilege 
that  even  the  hlgli^  legislative  body  of  the 
TJnlon — the  legitimate  r^resentatlves  of  the 
nation — are  not  intrusted  wltb  tbe  guardian- 
ship of  It  or  sufTered  to  lay  their  bauds  upon 
it  unless  when,  In  cases  of  extreme  danger, 
the  public  safety  shall  make  It  necessary. 
The  suspension  of  this  privilege  upon  slight 
pretenses,  It  was  easily  foreseen,  would  des- 
troy Its  efficacy,  and  If  It  depended  on  the 
mere  will  of  Congress,  It  would  become.  In 
the  hands  of  tbe  mojorl^,  the  most  certain 
and  convenient  means  to  accomplish  tbe  pur- 
poses of  party  persemtion,  or  to  gratify  pol- 
itical or  perHoncl  rancor  or  animosity.  •  •  • 
In  England,  this  inestimable  prirll^e  *«as 
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been  for  ages  the  proud  theme  of  exulta- 
tion; there  they  worshipped  It  as  a  tallsmauic 
wand  which  could  unbar  the  gates  of  the 
strongest  prison  and  dissolve  In  an  Instant 
the  fetters  of  the  captive.  It  was  to  English- 
men as  a  wall  of  fire  by  night,  shielding  tliem 
from  the  arbitrary  sway  of  tyrannic  power. 
•  •  •  let,  however  important  these  rights 
may  be,  a  few  mtanents'  reflection  will  satisfy 
us  that,  without  the  writ  of  taatwos  coi'pus, 
they  could  avail  but  little.  The  rights  may 
exist  as  abstract  rights,  but  the  writ  of  ha- 
beas corpus  affords  the  most  Important,  if 
not  the  only  means  of  exercising  them.  In 
vain  does  the  law  proclaim  that  no  man  shall 
be  imprisoned  contrary  to  law,  If  a  party 
lias  no  access  to  a  tribunal  to  decide  the  ques- 
tion of  legality.  In  vain  does  the  law  prom- 
ise a  trial  by  peers,  if  the  Imprisoned  party 
can  have  no  access  to  a  tribunal  where  he 
may  demand  such  trial.  In  short  without 
tlie  writ  of  habeas  coitus,  rights  of  personal 
liberty,  however  solemnly  proclaimed,  would 
exist  but  In  name.  This  writ  of  habeas  cor- 
pus Is  coeval  with  the  rights  which  ft  secures. 
It  existed  by  force  of  the  common  law  until 
'the  subtleties  of  lawyers  had  nearly  refined 
It  away,  when  It  was  aided  by  the  statute  of 
Chni-ies,  and  has  since  been  found  fully  ade- 
quate to  produce  the  desired  effect.  If,  then, 
this  privilefie  has  been  productive  of  the  most 
salutary  effects  In  England,  In  guarding  the 
liberty  of  the  subject,  we  have  the  strongest 
proof  that  we  can  require  of  itslmportauceto 
us,  except  our  own  experience.  It  Is  true,  we 
live  under  a  form  of  government  whei-e  the 
sovereignty  is  acknowledged  to  belong  to  the 
people;  but  let  us  not  vainly  Imaglue  that  we 
have  no  necessity  for  laws  restrictive  upon 
men  In  power.  Under  the  fair  semblance 
of  republicanism  has  often  been  practised 
the  most  detestable  tyranny,  and  the  mild 
laws  of  a  Republic  have  too  often  afforded  a 
shelter  for  knaves  and  tyrants.  Instead  of  a 
shieldforthevlrtuousand  oppressed.  •  *  • 
For  my  own  part,  I  wish  to  live  under  a 
government  of  laws,  and  not  of  men ;  for, 
however  pure  and  upright  be  the  Intentions 
of  our  military  commanders,  however  virtu- 
ous, and  even  unsuspected,  be  their  conduct, 
I  can  never  agi-ee  that  my  right  to  personal 
liberty  shall  depend  on  their  forbearance  and 
discretion.  I  know  not  whether  these  men 
that  have  been  arrested  are  innocent  or 
guilty  of  the  treason  with  which  they  are 
cliarged,  but,  whether  Innocent  or  guilty,  they 
must  be  arrested  and  tried  according  to  law. 
However  atroolous  the  crime  which  has  been 
committed,  the  punishment  must  be  accord- 
ing to  law;  for,  In  transgressing  the  limits 
of  the  law  to  revenge  upon  a  criminal  the 
wrongs  of  society,  we  are  guilty  of  injustice 
both  to  society  and  the  criminal." 

And  Mr.  Randolph  said;  "I  make  no  pro- 
fession of  sympathy  for  the  men  who  have 
been  denounced  as  traitors.  I  argue  on  the 
supposition  that  t'hoy  are  traitors.  There  Is 


no  need  of  much  exertion  on  belialf  of  good 
men.  Attacks  on  the  liberty  of  the  people 
are,  as  has  been  stated  before,  made  always 
In  the  persons  of  the  vile  and  worthless.  But 
when  precedent  is  once  established  in  the 
case  of  bad  men,  who,  like  pioneers,  go  before 
to  smooth  the  way,  good  men  treble  for 
their  safety.  *  *  •»  Mr.  Randolph  con- 
cluded by  begging  pardon  "for  detaining  the 
House  so  long,  but  he  could  never  be  indif- 
ferent on  a  subject  like  this.  The  House 
were  now  to  decide  If  the  constitution  were 
only  pen,  ink,  and  paper,  imd  to  be  set  aside 
at  the  whim  of  every  military  commander, 
or  whether  it  were  unalterable  by  fate,  and 
if  be  who  dared  to  violate  it  should  pie  the 
consequences." 

Annals  of  Congress,  9th  Gougi-ess,  2d  Ses- 
sion, 502,  538. 

Accompanying  the  message  of  the  President 
was  a  letter  from  Gen.  Wilkinson,  in  which 
he  stated  that  he  had  delivered  one  pei-son 
over  on  habeas  corpus,  but  that  he  had 
evaded  the  writ  as  to  the  other  t^^'o,  and, 
i-ecognlzlng  that  he  had  violated  the  law, 
said  that  he  should  look  to  Congress  for  In- 
d^nlty.  A  day  or  two  later  the  President 
sent  a  second  message  to  Congress,  tn  which 
he  stated  that  the  persons  arrested  at  New 
Orleans  had  arrived  at  the  seat  of  govern- 
ment, and  that  Immediately  upon  their  ar- 
rival he  had  delivered  to  the  proper  author- 
ities all  evidence  In  his  possession,  and  had 
directed  that  proceedings  be  lustituted  against 
them  at  once. 

This  debate  should  be  very  Instructive. 
It  was  participated  In  by  members  from 
nearly  every  state,  and,  being  at  a  time  so 
early  In  our  history,  should  be  regarded  as 
contemporaneous  with  the  Constitution.  The 
Congress,  composed  as  It  was  of  the  ablest 
men  of  the  times,  would  not  consent  to  the 
proposition  of  suspending  the  writ  of  habeas 
corpus  for  the  period  of  three  months,  on  the 
ground  that  it  would  create,  not  only  a  dic- 
tator in  the  person  of  the  President,  but  a 
horde  of  petty  tyrants  through  the  counti-y, 
and  because  the  necessity  for  so  doing  was 
not  so  great  and  Imperious  as  to  Justify  th^m 
In  taking  that  course.  From  the  debate  we 
learn  that  at  no  time  Iwfore  had  the  privilege 
of  the  writ  been  suspended ;  that  In  the  opin- 
ion of  the  members  of  this  Congress  the  Gen- 
eral of  the  Army  had  violated  the  law  In  not 
turning  over  to  the  civil  authorities  those 
engaged  In  rebellion  against  the  government; 
that  the  writ  should  not  be  suspended  by  Con< 
gress  unless  the  nation  Itself  was  In  danger; 
and  that  unless  the  privilege  of  the  writ  was 
suspended  the  military  could  not  arrest  and 
hold  citizens  on  suspicion. 

During  the  period  of  the  Civil  War,  John 
Merryman  was  arrested  by  military  auttior- 
Ity,  upon  vague  and  Indeflnlte  charges,  with- 
out any  proof,  so  far  as  It  appeared.  When 
a  writ  of  habeas  corpus  was  served  requir- 
ing the  officer  to  produce  the  body  before  the 
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Chief  JoBtlce  of  tlie  United  States,  !n  order 
tbat  Inqalrr  might  be  made  as  to  the  legality 
of  the  Imprisonment,  the  officer  answered  that 
be  had  been  authorized  by  the  President  to 
gasped  the  writ  of  habeas  corpus,  and  on 
that  ground  refused  obedience  to  the  writ. 
The  Constitatlon  of  the  United  States  con- 
tains this  provision:  "The  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when  In  coses  of  reI>ellion  or  Invasion 
the  public  safety  may  reaulre  It."  In  the  Con- 
Btitatlon  of  our  state  the  following  provision 
Is  found :  "That  the  jH'lvllege  of  the  writ  of 
habeas  corpus  shall  never  be  suspended,  un- 
less when  In  case  of  rebellion  or  invasion  the 
public  safety  may  require  it"  The  slight  dif- 
ference between  the  federal  and  our  state 
Constitution  is  shown  by  the  Italics.  The  pro- 
vision Is  found  In  our  Bill  of  Rights,  and  the 
conjunction  "that"  connects  the  opening  sen- 
toice,  which  Is :  In  order  to  assert  our  rights, 
ai^nowledge  our  duties,  and  proclaim  the 
principles  upon  which  our  government  Is 
founded,  we  declare."  The  adverb  "not,"  of 
the  federal  law.  Is  replaced  by  the  more  posi- 
tive adverb  "never,"  In  ours,  and  the  plural 
of  the  Doun  "case"  la  used  In  the  national 
Constitution;  while  In  ours  the  singular  ap- 
pears. Otherwise  the  sections  are  identical. 
In  coiuitrulng  tlilR  section  of  the  federal  Con- 
stitution, the  Chief  Justice  of  the  United 
States  held  that  the  power  of  suspending  the 
privilege  of  the  writ  was  solely  a  lefilsla- 
tlve  power.  He  quoted  from  Blockstone, 
linnani,  MnrRtinll,  and  Story ;  related  the 
incident  occurring  In  the  administration  of 
Jefferson ;  reviewed  the  history  of  the  strug- 
gles of  the  Eugllsh-speaklng  people  which 
ended  In  tlie  enactment  of  the  tliirty-first 
chapter  of  Charles  the  Second — an  act,  as 
he  declares,  of  great  and  inestimal>le  value, 
l)ecauf"e  It  contains  pi-ovlslons  wliich  com- 
pel courts  and  Judges,  and  nil  parties  con- 
cerned, to  perforin  their  dntioa  In  a  man- 
ner specified  In  the  statutes ;  and  closes  by 
saying:  "I  can  only  say  that  if  the  author- 
ity which  the  Constitution  has  confided  to 
the  Judiciary  department  and  judicial  offl- 
cers  may  thus,  upon  any  pretext  or  under 
any  circumstances,  be  usurped  by  the  mili- 
tary power  at  Its  discretion,  the  people  of  the 
United  States  are  no  longer  living  under  a 
govei-nment  of  laws,  but  every  citizen  holds 
life,  liberty,  and  property  at  the  will  and 
pleasure  of  the  army  officer  In  whose  millta]*y 
district  he  may  happen  to  be  fonnd."  Ex 
parte  Merryman,  Taney,  24G,  Fed.  Cas.  No. 
9.487 

The  decision  of  the  Chief  Justice  was  as- 
sallecl  by  many  able  lawyers  of  the  time,  and 
the  Chief  Justice  was  himself  denounced  as 
a  sympathizer  with. the  Rehellion;  yet,  not- 
withstanding the  great  esteem  in  which  the 
President  was  held  by  the  people  of  the 
North,  notwitlistjindlng  the  fact  th;it  the  life 
of  the  republic  was  In  danger,  loyal  courts  all 
over  the  North  sustained  the  Chief  Justice, 


and  decided  that  the  Executive  had  not  the 
power,  under  the  Constitution,  to  suspend  the 
privilege  of  the  writ  And  flnaliy,  In  1803, 
the  question  was  settled.  Thaddeus  Stevens, 
the  leader  of  the  Union  party,  succeeded  in 
passing  through  the  House  of  Representa- 
tives a  bill  authorizli^  the  President  to  sus- 
pend the  privilege  of  the  writ  of  habeas  cor- 
pus, and  to  Indemnify  him  or  other  officers  In 
cases  where  damages  were  awarded  for  ar- 
bitrary arrest  The  Senate  amended  the  bill, 
and,  after  a  conference  between  tbe  two 
houses,  it  became  a  law.  Thus  the  executive 
and  legislative  branches  of  the  government 
recognized  the  principles  contended  for  by  the 
Judicial  department,  and  It  Is  settled  that 
Congress  only  has  the  power  of  suspending 
the  privilege  of  the  writ  of  habeas  corpus, 
and  that  It  Is  the  sole  Judge  of  the  conditions 
which  require  Its  suspension. 

The  language  employed  la  so  peculiarly  ap- 
pllcable  to  the  case  at  bar  that  I  shall  quote 
from  some  of  the  opinions  of  tltose  Judges 
who  announce  that  the  power  to  suspend  the 
writ  Is  legislative  and  not  executive.  In  the 
case  of  Ex  parte  Bene<lict,  Fed.  Cas.  No. 
1,202.  Judge  Hall,  of  the  United  States  Court 
for  the  Northern  District  of  New  Toric,  held 
that  the  President  of  the  United  States  Is  not 
vested  with  power  to  snspeud  the  privilege  of 
the  writ  of  hal>eas  cori^us,  at  any  time,  with- 
out the  autliority  of  an  act  of  Congress.  In 
the  course  of  the  opinion  he  said:  "Even  in 
the  midst  of  our  present  strupgle,  we  should 
not  forget  the  teachings  and  history  of  the 
past,  and  regard  as  trivial  and  unimportant, 
constitutional  principles,  the  persistent  viola- 
tion of  which  led  to  the  dethronement  of 
kings,  and  the  overthrow  of  lonp-eRtabllshed 
forms  of  government.  We  should  not  forget 
thfi  'lettres  du  cachet'  of  the  French  mon- 
arehs,  nor  the  Illegal  Imprisonments  under 
Charles  I.  In  our  efforts  to  read  aright  and 
profit  by  the  terrible  lesson  which  the  pres- 
ent condition  of  our  unhappy  coiuitry  pre- 
sents, we  should  not  forget  what  Hume,  and 
Hallam,  and  Blackstone,  and  Marshall,  and 
Story,  and  Kent  have  taught  us."  Quoting 
from  Blackstone,  he  says:  '"Of  great  Im- 
portance to  the  pnhllc  Is  the  preservation  of 
this  personal  liberty;  for,  if  once  It  were  left 
to  the  power  of  any,  of  the  highest  magis- 
trate, to  Imprison  whomever  he  or  his  officers 
thought  proper  (as  In  France  It  Is  daily  prac- 
ticed by  the  crown),  there  would  soon  be  an 
end  of  all  other  rights  and  Immunities. 
Some  have  thought  that  unjust  attacks,  even 
upon  life  and  property,  at  the  arbitrary  will 
of  the  magistrate,  are  less  dangerous  to  the 
commonwealth  than  such  as  are  made  upon 
the  personal  liberty  of  the  subject  To  be- 
reave a  man  of  life,  or  by  violence  to  con- 
h^cate  his  estate,  without  accusation  or  trial, 
would  be  so  gross  and  notorious  an  act  of 
despotism  as  must  ot  once  convey  the  alarm 
of  tyranny  throughout  the  whole  kingdom; 
hut  confinement  of  the  pereon,  by  secretly 
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hurrying  Iilm  to  jM,  wbere  bis  sufferings  arc 
unknown  or  forgotten,  1b  a  less  public,  a 
less  striking,  and  therefore  a  more  dangrarouft, 
engine  of  arbitrary  government  And  yet 
wmetlmes,  when  the  state  is  in  danger,  even 
this  may  be  a  necessary  measure.  But  the 
happiness  of  our  Constitution  is  that  It  is 
not  left  to  the  executive  power  to  determine 
when  the  danger  of  the  state  is  so  great  arf  to 
render  this  measure  expedient;  for  It  Is  the 
Parliament  only,  or  legislative  power,  that, 
whenever  it  sees  proper,  can  authorize  the 
crown,  by  suspending  the  habens  corpus  act 
for  a  short  and  limited  time,  to  imprison  sus- 
pected persons  without  giving  any  reasons  for 
so  doing,  as  the  Senate  of  Rome  was  wont 
to  have  recourse  to  a  dictator,  a  magistrate 
of  absolute  authority,  when  they  Judged  the 
republic  in  any  Imminent  danger.' "  Judge 
Hall  then  spealts  of  the  opinion  of  Attorney 
General  Bates,  whose  views  have  been  adopt- 
ed, in  large  measure,  by  this  court:  "For 
that  gentleman  I  entertain  the  highest  re- 
spect. His  purity  of  motive  and  character, 
his  great  legal  acquirements,  and  his  un- 
doubted patriotism  and  ability  are  unques- 
tioned; but,  even  in  these  respects,  tliat  ex- 
cellent gentleman  would  not  want  his  friend 
to  claim  more  than  tb.it  he  was  the  equal  of 
the  learned  Chief  Justice  of  the  United 
States.  Placing  their  opinions  upon  the 
same  footing,  tliey  would  only  neutralize  each 
other,  and  then  the  deliberate  opinions  of 
Marsliall  and  Story  and  Martin  and  other 
Justices  of  the  Supreme  Court  who  concur- 
red In  the  opinion  of  their  chief  In  tlie  case 
of  Ex  parte  BoUman,  4  Crnnch  (U.  S.)  75, 
2  L.  Ed.  654,  supported,  as  they"  ara,  by  unnn- 
Bwerable  argument,  are  declslre  of  tlie  ques- 
tion, and  constrain  me  to  decide  that  the 
President,  without  the  authority  of  Congress, 
has  no  constitutional  power  to  snspend  the 
privilege  of  the  writ  of  habeas  corpus  In  the 
United  Stat^"  And  Judge  Hall  ordered  the 
discharge  of  the  prisoner. 

In  the  case  of  In  re  Kemp,  10  Wlil  382, 
Chief  Justice  Dlzon  aald:  "I  think  the  Presi- 
dent has  no  power,  In  the  sense  of  the  nlntli 
section  of  the  first  article  of  the  Constitution 
of  the  United  States,  to  suspend  the  privilege 
of  the  writ  of  habeas  corpus.  It  is.  In  my 
Judgment,  a  legislative,  and  not  an  executive, 
act;  and  the  pow^er  Is  vested  In  Congress. 
Upon  this  question  It  seems  to  me  that  the 
reasoning  of  Chief  Justice  Taney  In  Ex  parte 
Merryman  Is  unanswerable."  And  Justice 
Cole,  in  the  mme  case,  said :  "To  suspend, 
annul,  or  take  away  a  right  given  by  taw  Is, 
under  our  system  of  government,  essentially 
a  legislative  function.  To  deprive  a  citizen  of 
the  privilege  of  the  writ  of  habeas  corpus  Is 
to  take  from  him  one  of  the  higliest  and  most 
sacred  rights  secured  to  him  by  the  Consti- 
tution and  laws  of  the  land.  It  Is  a  change  of 
the  law  which,  fi-om  the  nature  of  things,  be- 
longs to  the  power  which  can  mai^e  the  law." 
Justice  Palue,  lu  answering  the  (question. 


"Where  Is  the  power  to  suspend  tbe  writ 
lodged?"  said :  "From  Its  very  nature  it  would 
not  naturally  be  Intrusted  to  a  single  man, 
and  that  man  at  the  head  of  the  military.  It 
Is  a  power  dangerous  anywhere.  It  delivers 
over  the  nation,  for  the  time  being,  to  the 
control  of  the  executlva  It  makes  him  sub- 
stantially what  the  Roman  dictator  was.  No 
single  officer  should  be  allowed  to  assume 
such  powers  upon  his  own  Judgment  only. 
The  nation  that  Is  to  be  subjected  to  them 
should  have  some  voice  In  determining  when 
the  necessity  arises  for  their  existence.  And 
as  In  Rome  there  was  no  officer  who  could 
ns.si3me  the  power  of  a  dictator  upon  his  own 
Judgment,  but  such  officer  had  to  be  appoint- 
ed fay  a  vote  of  the  Senate,  so  here  the  power 
to  suspend  the  writ  of  habeas  corpus  would 
naturally  have  been  intrusted  to  the  Ijegls- 
Inture,  and  not  to  the  executive  alone.  There 
the  Constitution  has  placed  It  So  the  Su- 
preme Court  of  the  United  States  has  de- 
clared. So  It  has  been  held  by  every  Judicial 
decision,  and  every  elementary  writer  on 
constitutional  law." 

In  Griffin  v.  Wilcox.  21  Ind.  370,  and  War- 
ren V,  Paul,  22  Ind.  270,  the  Supreme  Court 
of  Indiana  said  that  the  section  of  the  Con- 
stitution authorizing  the  suspension  of  the 
writ  of  habeas  corpus,  In  case  of  Invasion  or 
rebellion,  was  a  delegation  of  jiower  to  the 
Legislature,  and  not  to  the  executive  author- 
ity. 

In  the  Circuit  Court  of  the  United  States 
in  the  District  of  California,  and  In  the  case 
of  MeCall  V.  McDowell,  Judge  Deady,  deliver- 
ing the  opinion,  said,  with  reference  to  tbe 
power  of  the  President  to  suspend  the  writ 
of  habeas  corpus ;  "I  do  not  propose  to  argne 
the  question.  There  are  rome  things  too  plain 
for  argument,  and  one  of  these  Is  tfant  by  the 
Constitution  of  tbe  United  Stated  the  Presi- 
dent bas  not  the  power  to  suspend  tbe  prlr- 
llege  of  tbe  writ,  and  that  Congress  has. '  The 
power  of  the  President  Is  ^ecutlve  power — 
a  power  to  execute  the  laws,  but  not  to  sus- 
pend them.  The  latter  Is  a  legislative  func- 
tion, and,  wo  far  as  it  exists,  belongs  natural- 
ly nnd  by  force  of  the  Constitution  exclusive- 
ly to  Congress.  1  Abb.  U.  S.  212,  Fed.  Caa. 
No.  8,073.  A  motion  for  new  trial  was  ar- 
gued before  Justice  Field,  of  tbe  United 
States  Supreme  Court,  and  Judge  Hoflbnon, 
and  was  denied. 

In  Er  parte  Moore.  64  N.  C.  802,  the  Chief 
Justice  says :  "I  declare  my  opinion  to  be  that 
the  privilege  of  the  writ  of  habeas  corpus 
has  not  been  suspended  by  the  action  of  his 
excellency ;  that  the  Govei-nor  has  the  power, 
under  the  Constitution  and  laws,  to  declare 
a  county  to  be  lu  a  state  of  insurrection,  to 
take  military  possession,  to  order,  the  arrest 
of  all  suspected  persons,  and  to  do  all  things 
necessaiT  to  suppress  the  Insurrection,  but 
he  has  no  power  to  disobey  the  writ  of  habeas 
corpus,  or  to  order  the  trial  of  any  citizen 
otherwise  than  by  Jury.  *^  •  It  may  be 
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that  the  arrest  and  also  the  detention  o(  the 
prisoner  ts  necessary,  as  a  means  to  suppress 
the  Insurrection.  But  I  cannot  yield  my 
assent  to  the  conclusion.  The  means  must 
be  proper,  as  well  as  necessary,  and  the  de- 
tention of  the  prisoner  as  a  mllltai|r  prisoner 
Is  not  a  proper  means.  For  it  violates  the 
Declaration  ot  Rights.  'The  privll^e  of  the 
nFTit  of  habeas  corpus  shall  not  be  suspended.' 
Const  art  1,  §  21.  This  is  an  express  pro- 
vision, and  there  is  no  rule  of  construction 
or  principle  of  constitutional  law  by  which  an 
repress  proTlslon  can  be  abrogated  and  made 
of  no  force  1^  an  implication  from  any  other 
provision  of  the  instrument" 

Upon  the  subject  of  martial  law  the  an- 
tborltles  do  not  appear  to  be  divided.  In 
nearly  every  case  I  have  cited  the  question  of 
the  right  of  tt^e  Pr^ldi^t  to  declare  a  com- 
munity to  be  onder  martial  law  was  under 
consideration.  In  the  case  of  Johnson  v. 
Dnncan's  Syndics,  decided  in  the  year  1815, 
the  Supreme  Court  of  Louisiana  decided  that 
the  military  commander  had  no  autborl^  to 
declare  and  enfbrce  martial  law,  and  that 
Ills  act  In  80  doing  was  illegal  and  void.  In 
a  note  to  the  case  is  the  following:  "The 
doctrine  establtolied  In  the  first  part  of  the 
(pinion  of  the  court  in  the  above  case  Is  cor- 
roborated 1^  the  decision  of  the  District 
Ooart  of  the  United  States  ft>r  tbe  Ixulslana 
District^  in  tbe  case  of  United  States  t.  Jack- 
son, in  which  the  defendant  having  acted  In 
oppoaltUm  to  it  was  fined  ¥1)000.  In  Lamb's 
cas^  Jodge  Bay,  of  South  Carolina,  recog- 
nized the  definition  of  martial  law  given  by 
fliis  coart  expresdng  himsdf  thus:  'If  by 
martial  law  Is  to  be  understood  that  drend- 
fal  qretem,  the  law  of  arms,  which  In  former 
times  was  exercised  tbe  King  of  Ehgland 
and  his  llentoiants,  when  hia  word  was  the 
law,  and  his  will  the  power  by  which  It  was 
ererdsed,  I  have  no  hesitation  in  saying  that 
sncb  a  monster  could  not  exist  in  this  land 
of  liberty  and  freedom.  The  poliUoal  atmos- 
phere of  America  would  destroy  It  in  em- 
bryo. It  was  against  such  a  tyrannical  mon- 
ster that  we  triumphed  in  our  revolutionary 
conflict  Our  fathers  sealed  the  conquest  by 
their  blood,  and  their  posterity  will  never 
permit  it  to  tarnish  our  soil  by  its  unhal- 
lowed feet  or  harrow  up  the  feelings  of  our 
gallant  sons  by  Its  ghastly  appearance.  All 
our  civil  Institutions  forbid  It  and  the  manly 
hearts  of  our  countrymen  are  steeled  against 
if 

This  ease  was  reported  In  the  year  1810. 
Bnt  tbe  case,  above  all  others,  which  settles, 
until  reversed,  the  question  of  the  power  of 
the  military.  Is  that  of  Ex  parte  Milllgan,  4 
Wall.  (U.  S.)  2.  18  L.  Ed.  281.  The  case 
Involved  the  right  of  a  military  commission 
to  try  a  citizen  of  the  state  of  Indiana  un- 
der the  act  of  Congress  referred  to  herein. 
The  opinion  was  written  by  David  Davis,  the 
associate,  tbe  friend,  the  appointee,  of  Lin- 
cola.    It  Is  80  logical,  so  patriot!!^  and  so 


convincing  that  I  cannot  conceive  of  a  condi- 
tion or  change  of  thought  that  will  cause  Its 
reversal ;  and  It  should,  in  my  opinion,  be  a 
guide  for  all  courts — a  sure  and  safe  guide, 
which,  if  followed,  will  protect  tbe  citizen 
and  enforce  tbe  law.  Judge  Davis  said, 
speaking  of  the  Bill  of  Rights:  "These  se- 
curities for  personal  liberty  thus  embodied 
were  such  as  wisdom  and  experience  bad 
demonstrated  to  be  necessary  for  the  protec- 
tion of  those  accused  of  crime.  And  so  strong 
was  the  sense  of  tbe  country  of  their  im- 
portance, and  80  Jealous  were  the  people  that 
these  rights,  highly  prized,  might  be  denied 
them  by  Implication,  that  when  the  original 
Constitution  was  proposed  for  adoption  It 
encountered  severe  opposition,  and,  but  for 
the  belief  that  it  would  be  so  amended  as 
to  embrace  them.  It  would  never  have  been 
ratified.  Time  has  provoi  tbe  cUacemment  of 
our  ancestors ;  for  even  these  provisions,-  ex- 
pressed In  sDcb  plain  BngllSh  words  that  It 
would  se^  the  Ingenuity  of  man  could  not 
evade  tbem,  are  now,  after  the  lapse  of  more 
than  TO  years,  songbt  to  be  anrtded.  Those 
great  and  good  men  forsaw  that  tronblons 
times  would  aris^  when  rulras  and  people 
would  become  restive  under  restraint  and 
se^  tqr  sharp  and  dedslve  measure  to  ac- 
compllsh  ends  deemed  Just  and  proper,  and 
that  the  prindples  of  coustltutlonai  liberty 
would  be  In  peril  unless  established  by  Irre- 
pealable  law.  The  history  of  tbe  world  had 
taught  them  what  was  done  In  the  past 
might  be  attempted  In  tbe  future^  The  Con- 
stitution of  the  United  States  Is  a  law  for 
rulers  and  people,  equally  In  war  and  tat 
peace,  and  covers  with  tbe  shield  of  its  pro- 
tection all  classes  of  men,  at  all  times,  and 
under  all  circumstances.  No  doctrine,  in- 
volving more  pernicious  consequences,  was 
ever  invented  by  the  wit  of  man  than  that 
any  of  Its  provisions  can  t>e  suspended  during 
any  of  the  great  exigencies  of  government 
Such  a  doctrine  leads  directly  to  anarchy  or 
despotism,  but  tbe  theory  of  necessity  on 
which  It  Is  based  is  false;  tor  tlie  govern- 
ment, within  tbe  Constitution,  has  all  the 
powers  granted  to  it  which  are  necessary  to 
preserve  Its  existence,  as  has  been  happily 
proved  by  the  result  of  the  great  effort  to 
throw  off  Its  Just  authority.  •  ♦  •  It  fol- 
lows, from  what  has  been  said  on  this  sub- 
ject that  there  are  occasions  when  martial 
rule  can  be  properly  applied.  If,  In  foreign 
Invasion  or  civil  war,  the  courts  are  actually 
closed,  and  It  is  imi>ossible  to  administer 
criminal  Justice  according  to  law,  then,  on 
the  tbeater  of  active  military  operations, 
where  war  prevails,  there  Is  a  necessity  to 
furnish  a  substitute  for  the  civil  authority 
thus  overthrown,  to  preserve  the  safety  of 
the  army  and  society,  and,  as  no  po*er  la 
left  but  tbe  military.  It  Is  allowed  to  govern 
by  martial  rule  until  the  laws  can  have  their 
free  course.  As  necessity  creates  tbe  ml^ 
so  It  limits  Its  duration;  for,  if  this  govent- 
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ment  Is  continued  after  the  courts  are  rein- 
stated, It  Is  a  gross  usurpation  of  power. 
Martial  rule  can  never  exist  where  the  courts 
are  open,  and  In  the  proper,  unobstructed  ex- 
ercise of  their  Jurisdiction." 

In  another  place  Judge  Darte  says:  "It  Is 
claimed  that  martial  law  covei-s  with  its 
broad  maQtle  the  proceedings  of  this  mllitni-y 
commission.  The  proposition  Is  this:  That  lu 
a  time  of  war  the  commander  of  an  armed 
force  (If,  In  hla  opinion,  the  exigencies  of  the 
country  draiand  it,  and  of  wblcb  he  Is  to 
Judge),  has  the  power,  within  the  lines  of 
bis  military  district,  to  suspend  all  civil 
rights  and  their  remedies,  and  subject  citi- 
zens as  well  OS  soldiers  to  the  rule  of  his  will, 
and  In  the  exercise  of  his  lawful  authority 
cannot  be  reetralued,  except  by  his  superior 
officer  or  the  President  of  the  United  States. 
If  this  position  Is  sonnd  to  the  extent 
claimed,  then  when  war  exlste,  foreign  or 
domestic^  and  the  country  Is  subdivided  Into 
military  departments  for  mere  convenience, 
the  commander  of  one  of  them  can.  If  be 
chooses,  wltbln  bis  limits,  on .  the  plea  of 
necesBl^,  with  the  approval  of  the  Executive, 
snbRtftute  military  force  for  and  to  the  ex- 
clusion of  the  laws,  and  punish  nil  persons 
as  he  thinks  right  and  proper,  witliout  fixed 
or  certain  rules.  The  statemrait  of  this  propo- 
sition shows  Its  importance;  tor.  If  true,  re- 
publican government  Is  a  fallare,  and  there  Is 
an  end  of  liberty  regulated  by  law.  Martial 
law.  established  on  Bucb  a  basis,  destroys 
every  guarantee  of  the  Constitution,  and 
effectually  renders  the  'military  Independent 
of  and  superior  to  the  civil  power,'  the  at- 
tempt to  do  which  by  the  King  of  Great  Brit- 
Ian  was  deemed  by  our  fathers  such  an  of- 
fense that  they  assigned  It  to  the  world  as 
one  of  the  cat^es  which  Impelled  them  to 
declare  their  Independence.  Civil  lit>ei>ty  and 
this  kind  of  martial  law  cannot  endure  to- 
gether; the  antagonism  is  irreconcilable; 
and,  In  the  conflict,  one  or  the  other  must 
perish.  •  •  •  Wicited  men,  ambitious  of 
power,  with  hatred  of  liberty  and  contempt 
of  law,  may  fill  the  place  once  occupied  by 
Washington  and  Lincoln :  and  If  this  right 
be  conceded,  and  the  calamities  of  war  again 
befall  us,  the  dangers  to  human  liberty  are 
frightful  to  contemplate.  If  our  fathers  had 
failed  to  provide  for  Just  such  a  contingency, 
they  would  have  been  false  to  their  trust  re- 
posed In  them.  They  knew — the  history  of 
the  world  told  them — the  nation  they  were 
founding,  he  its  existence  short  or  long,  would 
be  involved  in  war,  how  often  or  how  long 
continued,  human  foresight  could  not  tell ; 
and  that  unlimited  power,  wherever  lodged  at 
such  a  time,  was  especially  hazardous  to 
freemen.  For  this,  and  other  eqiHaiiy  weighty 
rensons,  they  secured  the  inheritance  they 
had  fought  to  maintain,  by  incorporating  ia 
a  written  Constitution  the  safeguards  whicii 
time  had  proved  were  essential  to  Its  preser- 
vation. Not  one  of  these  safeguards  can  the 


President,  or  CiongresB,  or  the  Judiciary,  dis- 
turb, except  the  one  concerning  the  writ  of 
habeas  corpus.  *  •  *  The  Illustrious  men 
who  framed  that  Instrument  were  guarding 
the  foundations  of  civil  liberty  against  the 
abuse  of  ^limited  power ;  they  were  full  of 
wisdom,  and  the  lessons  of  history  Informed 
them  that  a  trial  by  an  ratabllshed  court,  as- 
sisted by  an  Impartial  Jury,  was  the  only 
sure  way  of  protecting  the  cltlKen  against  op- 
pression and  wrong.  Knowing  this,  tb^ 
limited  the  suspension  to  one  great  rigtat,  and 
left  the  rest  to  remain  forever  Inviolable. 
But,  It  Is  Insisted  that  the  safe^  of  the 
country  In  time  of  war  demands  that  this 
broad  claim  for  martial  law  sball  be  sus- 
tained. If  this  were  truc^  It  could  well  be 
said  that  u  country,  preserved  at  the  sacrifice 
of  the  oirdlnal  priiu^ples  of  .liberty,  is  not 
worth  the  cost  of  preservation.  Happily  It  is 
not  so." 

It  sefflns  to  me  that  ererythli^  bas  been 
said  that  can  be  said,  and  that  the  ex- 
pounders of  the  Constitution  have  laid  out  a 
path  that  leads  to  peace  and  security ;  and  I 
have  quoted  teom  these  anthorlUes  for  the 
purpose  of  demonstrating  that  the  civil  Ilber^ 
ty  of  these  great  men  and  tbe  civil  liberty  of 
Colorado  to-day  are  of  different  species.  But 
It  Is  said  that  the  Governor  bas  greater  pow- 
ers under  onr  Constitution  than  the  Presi- 
dent has  under  the  national  Constitution; 
that  because  be  Is  given  power  to  suitress 
Insuri-ectlon  and  rQ)el  Invasion,  power  suffi- 
cient to  accomplish  the  purpose  Is  necessarily 
Implied ;  that  the  executive  Is  the  sole  Judge 
of  the  means  to  be  employed;  and  that  the 
Bill  of  Bights  must  give  way  when  the  Gov- 
ernor Is  engaged  In  exercising  this  power.  It 
was  because  of  the  fear  that  the  gnarantiea 
of  personal  liberty  would  be  denied  by  impli- 
cation that  the  bill  of  rights  was  made  a 
part  of  our  Constitution,  and  It  was  the  in- 
tention of  the  people  when  they  adopted  the 
Constitution  to  declare  their  rights  in  such 
plain  English  that  they  could  not  be  con- 
strued away  nor  frittered  away  by  Implica- 
tion or  evasion.  The  authority  is  overwhelm- 
ing that  the  position  of  the  Governor  cannot 
be  sustained;  that  the  power  of  suspending 
the  privilege  of  the  writ  of  habeas  corpus  la 
legislative  and  not  executive;  that  martial 
law  can  only  prevail  in  places  wliere  the  clyil 
law  Is  overthrown  by  force,  and  that  it  ex- 
ists only  so  long  as  It  is  necessary  to  ^instate 
the  courts;  that  martial  law  cannot  prevail 
where  the  courts  are  open  and  exercising 
their  functions;  that  the  Judicial  department 
will  take  notice  whether  the  courts  are  opeu 
or  have  been  overthrown  by  superior  force. 
This  court  has  not  undertaken  to  declare 
that  tlie  position  taken  by  the  Governor  and 
his  special  counsel  is  correct,  but  has  said 
that  tlie  right  of  the  Governor  to  declare  and 
(!Uf«roe  martial  law  and  to  suspend  tiie  priv- 
llefie  of  the  writ  of  habeas  coii>ub  is  not  in- 
volved.  The  court  would  have  sustained  the 
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Governor,  under  tlie  authorities,  If  it  were 
pos&ible  to  do  m,  but,  finding  it  imposf^ible  to 
sustain  him  under  the  authorities,  It  has  sus- 
tained him  In  spite  of  them.  AH  courts  are  In 
duty  bound  to  sustain  the  co-ordinate  depart- 
ments of  the  gorernment,  when  they  can  be 
sustained,  and  I  should  sustain  the  executive 
department  If  any  doubt  lingered  in  my  mind 
as  to  the  right  of  the  head  of  that  department 
to  exercise  tiie  great  iiower  that  he  asserts. 
Bat  I  believe  that  the  Constitution  has  been 
"unnecessarily  assailed  and  rudely  violated" 
l>y  the  head  of  the  executive  depai-tnieut,  and 
I  further  believe  that  this  court  has  removed 
the  landmarlcs  which  our  fathers  bare  set; 
and  my  duty  requires  me  to  withhold  my 
approval. 

This  leads  us  to  a  discussion  of  the  opin- 
ion in  the  ease.  The  holding  of  the  court 
that  the  respondent  Is  not  required  to  deny 
tlie  allegations  of  the  petition,  hut  to  an- 
swer to  the  w^rlt,  which  require  him  to  show 
by  what  authority  be  detains  the  prisoner,  I 
do  not  r^ard  as  very  Important  in  view  of 
the  disposition  made  of  the  case.  The  Chief 
Justice  of  the  United  States,  In  the  Merriman 
Case,  appears  to  have  c<»iBidered  the  aver- 
ments of  the  petition  in  deciding  the  case; 
and  I  shall,  for  the  purposes  of  this,  consider 
one  or  two  facts  stated  in  the  petition  which 
I  think  have  a  l>earlng  upon  the  case.  The 
petitioner  was  not  in  the  county  of  San 
Miguel  at  the  time  it  was  declared  to  be 
la  a  state  of  insnrrectlon  and  rebellion.  He 
did  not  go  to  the  county  of  San  Migael  toIuii- 
tarlly,  bat  was  talEen  Uiere  by  the  sherlfC 
upon  a  warrant  charging  him  with  a  misde- 
meanor. The  petition  alleges  that  the  charge 
was  unfounded,  and  that  It  was  made  and 
the  warrant  Issued  for  the  purpose  of  taking 
him  to  the  county  of  San  Mlgnel  to  enable 
the  military  authorities  to  detain  him.  He 
was  allowed  ball,  but  was,  on  the  following 
day,  arrested  by  the  military  officers.  If 
It  be  true  that  such  acts  were  committed  In 
this  case  and  we  are  precluded  from  making 
an  Investigation  of  the  facte,  then  any  per- 
son in  any  part  of  the  state  can  be  carried 
Into  the  county  where  it  is  alleged  an  Insur- 
rection exists  and  kept  there  without  ball 
until  the  commanding  officer  chooses  to  re- 
lease blm.  This  was  done  in  Illinois  by  the 
federal  officers,  and  the  legality  of  tlie  ar- 
rest was  passed  upon  by  the  Supreme  Court 
of  tliat  state  In  the  case  of  Johnson  t.  Jones, 
44  III.  143,  92  Am.  Dec.  169.  The  court  said : 
"It  Is  a  fearful  power  that  Is  claimed  fOr  the 
government  by  the  counsel  for  the  appellee, 
and  one  which  no  free  government  ongbt  to 
possess.  Bven  In  England,  In  the  latter  part 
of  the  last  century,  when  secret  political  so- 
rietles  were  formed  hostile  to  the  government 
and  in  league  with  the  French  revolutionists, 
or  supiiosed  to  be  so,  although  the  country 
was  at  war  with  France,  yet,  while  the  high 
Tory  administration  of  Mr.  Pitt  arrested, 
prosecuted,  and  punished  with  a  pitiless 


vigor,  It  acted  only  through  the  ordinary 
agencies  of  the  civil  courts,  and  made  no 
use  of  the  military  arm  under  the  pretense 
that  the  offending  persons  were  belligerents 
.or  public  enemies.  If  this  plaintiff  was 
guilty  of  the  charges  made  In  the  plea  he 
merited  arrest  and  a  severe  punishment,  but 
he  should  have  been  punished  In  conformity 
to  law.  It  is  to  be  remembered  tbat  the 
question  before  us  Is  one  of  power  simply 
on  the  part  of  the  executive,  and  not  ot 
deserving  on  the.  part  of  the  plaintiff.  If  the 
President  could  rightfully  arrest  him  by 
military  force  and  consign  him  without  proc- 
ess or  trial  to  a  fortress  In  the  harbor  of 
New  York,  be  couid  do  the  same  thing  to  any 
other  person  in  the  state  of  IlUuoIs,  however 
innocent  of  crime.  *  *  •  As  no  charge  Is 
made,  no  Judicial  Investigation  bad,  it  Is  left 
entirely  to  the  caprice  of  the  government  to 
determine  what  persons  shall  be  seized.  The 
power  to  thus  arrest  l>elng  once  conceded, 
every  man  In  the  state  •  •  •  would  hold 
his  liberty  at  the  mercy  of  tbe  military  offi- 
cer In  command."  In  a  separate  opinion  by 
Justice  Breese,  it  is  said :  "I  cordially  concur 
In  the  sentiment  that  tbe  Constitution  of  tbe 
United  States  was  designed  by  Its  framers, 
and  has  been  hitherto  so  understood  by 
the  people,  to  be  tbe  same  protecting  instru- 
ment In  war  as  In  peace;  that  a  state  of  war 
does  not  enlarge  the  powers  of  any  one  de- 
partment of  the  government  established  by 
it  nor  has  any  one  of  these  departmente  any 
right  to  urge  "necessity,"  or  "extraordinary 
emergencies,"  as  a  plea  for  tbe  uBurpatlon  of 
powers  not  granted.  The  first  Is  the  front's 
plea,  and  the  other  places  the  dearest  rights 
of  the  citizen  at  tbe  mercy  of  a  dominant 
party,  who  have  only  to  declare  the  "emer- 
gency," which  they  can  readily  create,  pre- 
texts for  which  bad  men  are  keen  to  find  and 
eager  to  act  upon."  And  the  marshal  who 
made  the  arrest  was  held  liable  for  damage. 

So  It  seems  to  me  tbat  when  one  allies 
that  he  is  not  an  Insurgent,  that  he  was  not 
in  the  county  where  the  Insurrection  Is  al- 
leged to  exist,  but  that  be  was  carried  there 
by  force  for  the  purpose  of  being  placed  in 
the  custody  of  military  authorities — conced- 
ing everything  In  the  opInI<Hi  to  be  a  correct 
statement  of  the  law — there  Is  power  In  tbe 
civil  authority  to  examine  the  question  and 
determine  wbether  the  petitioner  Is,  In  fact, 
guilty.  It  is  held  by  the  court  that  as  the 
Governor,  under  tbe  Ooiratitutlon,  is  empow- 
ered to  suppress  insurrection  or  repel  In- 
vasion, tbat  the  recitals  in  his  proclamation 
that  an  Insurrection  existe  cannot  be  con- 
troverted, because  it  becomes  bis  duty  to  de- 
termine as  a  fact  when  a  condition  exists 
that  demands  the  exercise  of  bis  power,  and 
tbat  tbe  judicial  department  cannot  substi- 
tute its  judgment  for  that  of  the  executive 
department  in  matters  calling  for  tbe  exer- 
cise of  discretion.  As  I  have  before  stated, 
I  do  not  regard  the  proclamation  as  of  great 
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Importance.  It  does  not  seem  to  me  to  be 
necessary  to  proclaim  an  Insurrection  before 
undertaking  to  suppress  It,  and  I  am  satisfied 
that  a  proclamation  Is  not  a  condition  pre- 
cedent to  the  exercise  of  the  power.  An  in- 
surrection may  or  may  not  exist  notwith- 
standing the  proclamation  of  the  Governor ; 
as  an  Insurrection  may  continue  long  after 
the  Governor  declares  It  to  have  been  sup- 
pressed, so  It  may  cease  long  before  his 
declaration  of  peace.  The  proclamation  may 
determine  the  status  of  the  mllltla,  and  may 
be  necessaiT  for  the  purpose  of  ordering  them 
to  the  scene  of  Insurrection;  and  the  Governor 
has.  In  my  opinion,  the  undoubted  power  to 
call  out  the  mllltla  at  such  time  to  enforce 
such  laws  as  In  his  Judgment  Is  proper  for 
the  protection  of  persons  and  property,  and 
It  Is  entirely  probable  that  the  act  of  the  Gov- 
ernor In  calling  to  his  aid  the  military  arm  of 
the  government  cannot  be  questioned,  but 
when  It  comes  to  superseding  the  civil  power 
and  exercising  martial  law,  to  disobeying  the 
writ  of  habeas  corpus  or  other^process  of  the 
court,  to  detaining  citizens  upon  suspicion, 
then  the  question  of  whether  an  Insurrection 
exists  Is  not  to  be  determined  by  the  Gov- 
ernor's proclamation.  If  such  Is  not  the  law, 
then,  as  Justice  Breese  says.  It  "places  the 
dearest  rights  of  the  citizen  at  the  mercy  of 
the  dominant  party,  who  have  only  to  declare 
the  •emergency,'  which  they  can  readily  cre- 
ate, pretexts  for  which  bad  men  are  keen  to 
find  and  eager  to  act  upon."  I  therefore  do 
not  assent  to  the  doctrine  announced. 

The  doctrine  announced  In  the  other  parts 
of  the  opinion  I  regard  as  establishing  a 
more  dangerous  precedent,  of  more  far-reach- 
ing consequences.  If  possible,  than  the  pre- 
ceding one.  And  In  order  to  properly  discuss 
that  branch  at  the  case,  we  should  keep  con- 
stantly before  us  the  words  of  the  Supreme 
Court  of  the  United  States.  "The  Constitu- 
tion *  *  *  Is  a  law  for  rulers  and  pec^Ie, 
equally  In  war  and  in  peace,  and  covers  with 
the  shield  of  its  protection  all  classes  of  men, 
at  all  times,  and  under  all  circumstances. 
No  doctrine.  Involving  more  pernicious  con- 
sequences, was  ever  Invented  by  the  wit  of 
man  than  that  any  of  its  provisions  cnn  be 
suspended  during  any  of  the  great  exigencies 
of  government.  Such  a  doctrine  leads  direct- 
ly to  nnarcliy  or  despotism,  but  the  theory  of 
necessity  on  which  It  Is  based  Is  false."  Ex 
parte  Srilllgan,  4  Wall.  (U.  S.)  2,  18  L.  Ed. 
281.  The  court  then,  as  prefatory  to  a-  dis- 
cussion of  questions  Involving  various  pro- 
visions of  the  Constitution,  says  that: 
"Laws  must  be  given  a  reasonable  construc- 
tion, which,  so  far  as  possible,  will  enable 
the  end  thereby  sought  to  be  attained.  So 
with  the  Constitution."  The  sentence  is  ra- 
ther obscure.  If  tlie  court  means  that  it  will 
not  be  presumed  that  the  Legislature  Intends 
what  is  unreasonable,  then  I  agree  with  it; 
but  if  it  means  that  the  dearest  right  pre- 
served by  our  Constitution— freedom  from 


arbitrary  arrest  and  Imprisonment — can  be 
argued  away,  as  impliedly  repealed  by  the 
authority  given  to  the  Governor  to  execute 
the  laws  and  suppress  Insurrection,  I  do  not 
agree  with  it  The  court  has  not  construed 
the  Constitution.  It  has  Ignored  It ;  and  the 
result  is  that  It  has  made  greater  Inroads  on 
the  Constitution  than  It  intended,  and  that 
not  one  of  the  guaranties  of  personal  liberty 
can  now  be  enforced..  The  Supreme  Court 
of  the  United  States,  speaking  of  the  Bill  of 
Rights,  says:  "So  Jealous  were  the  people 
that  these  rights,  highly  prized,  might  be  de- 
nied them  by  implication,  that  when  the 
original  Constitution  was  proposed  for  adop- 
tion it  encountered  severe  opposition,  and. 
but  for  the  belief  that  it  would  be  so  amend- 
ed as  to  embrace  them,  It  would  never  bave 
been  ratified.  Time  has  proven  the  discern- 
ment of  our  ancestors;  for  even  these  pro- 
visions, expressed  In  such  plain  English 
words  that  It  would  seem  the  Ingenuity 
of  man  could  not  evade  them,  are  now,  after 
the  lapse  of  more  than  70  yean,  aou^t  to 
be  avoided." 

The  court  then  proceeds  to  give  to  the 
Constitution  what  it  terms  a  reasonable  con- 
struction. After  declaring  that  the  petition- 
er cnn  be  restrained  of  his  liberty,  without 
warrant  and  on  suspicion  only,  until  such 
time  as  the  military  authority  declares  the 
Insurrection  at  an  end.  It  soys :  "Nor  do  these 
views  conflict  with  section  22,  art.  2,  of  the 
Bill  of  Rights,  which  prOTldes  that  the  mili- 
tary shall  always  be  in  strict  snbordliuitloD 
of  the  ctvll  power.  The  Governor,  tn  employ- 
ing the  militia  to  suppress  an  ItMurrectlon.  is 
merely  acting  In  bis  capacity  an  the  chief 
civil  magistrate  of  the  state,  and  oltbongb 
exercising  his  authority  conferred  by  the 
law  through  the  aid  of  the  military  under  bis 
command,  he  Is  but  acting  in  a  cItI!  capacity. 
In  other  ^vords,  be  la  but  exercising  the  civil 
power  vested  in  bim  by  law  through  a  par- 
ticular means  which  the  state  has  provided 
for  the  protection  of  its  citisens."  This  was 
the  argument  advanced  by  Attorney  General 
Bates  more  than  40  years  ago,  but  It  lias  not 
found  its  way  Into  the  reported  dedslons  of 
the  courts.  When  the  court  says  that  be- 
cause the  Governor  is  the  head  of  the  execu- 
tive department  of  the  state,  that  when  he 
takes  command  of  the  military  forces  be  is 
still  at  the  head  of  the  civil  power,  and  that 
tlie  section  of  the  BUI  of  Rights  that  declares 
"that  the  military  shall  always  be  In  strict 
subordination  to  the  civil  power"  has  no 
other  meaning  than  that  the  military  shall 
nlwnys  be  under  the  command  of  the  Gov- 
oiTior,  It  Is  simply  annulling  that  section  of 
the  Bill  of  Riglits.  The  section  referred  to 
must  have  some  meaning.  It  can  have  no 
meaning  If  It  Is  construed  as  the  court  con- 
strues it.  t  think  It  has  a  meaning.  The 
language  used  is  not  obscure  or  ambiguous. 
It  undoubtedly  means  that  the  civil  power 
shall  control  at  all  times,  in  war  and  In 
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peacb  Tbe  Snpreme  Ckmrt  of  tbe  United 
Statefl  has  aald  that  the  attempt  to  make  the 
military  Independent  of  and  saperlor  to  the 
dTil  power  hy  tbe  Kins  of  Great  Britain 
was  deemed  1^  oar  fathers  Ba<4i  an  offense 
that  they  assigned  It  to  the  world  as  one  of 
tlie  causes  which  Impelled  them  to  declare 
tbtir  independence.  Ex  parte  MlUlsan,  < 
WalL  (U.  S.)  2.  18  Lu  Ed.  281. 

Again,  the  eourt  says :  "To  deny  the  right 
of  the  mllltla  to  detain  tboee  whom  they  ar- 
■  rest  while  engaged  In  suppressing  acts  of 
Tlol«ice  and  until  order  Is  restored  would 
lead  to  the  most  absurd  resnlta"  This  sen- 
tence Inflicts  a  fntal  wound  upon  civil  liberty, 
suspends  indefinitely  the  privilege  of  the  writ 
of  habeas  corpus,  annuls  that  section  of  the 
Constitution  wbich  declares  that  no  person 
^all  be  deprived  of  liberty  without  due  proo 
ess  of  law,  and  charncterlzee  the  declaration 
of  the  Supreme  Court  of  tbe  United  States  as 
an  absurdity.  I  Bny  this  because  tbe  opinion 
declares  that  the  Governor  is  tbe  sole  Judge 
of  tbe  conditions  which  impel  bliu  to  call 
forth  tbe  mllltla,  and  to  withdraw  It,  and 
of  the  necessity  to  Imprison  and  detain;  and 
this  wltbout  regard  to  tbe  guilt  or  Imioceucc 
of  tbe  person  imprisoned.  Tills  was  tlie 
doctrine  the  Supreme  Court  had  In  mind 
when  it  declared:  "No  doctrine  involving 
more  pernicious  consequences  was  ever  In- 
vented by  the  wit  of  man."  A  Union  Con- 
gress declined  to  invest  tbe  beloved  Lincoln 
with  such  enormous  power,  and,  although  It 
authorized  a  suspension  of  the  privilege  of 
hat>eas  corpus,  it  declared  the  superiority  of 
the  dvll  power  by  reQulrli^  tbe  release  of 
prisoners  unless  indictment  was  returned 
within  a  limited  time. 

Again,  tbe  court  says:  "If,  as  contended 
iff  counsel  for  petitioner,  tbe  military,  as 
soon  as  a  rioter  or  insurrectionist  Is  arrested, 
must  turn  bim  over  to  tbe  civil  authorities 
of  tbe  county,  tbe  arrest  might,  and  in  many 
Instances  would,  amount  to  a  mere  farce. 
He  could  be  released  on  ball,  and  left  free 
to  again  Join  tbe  rioters  or  engage  in  aiding 
and  abetting  tbeir  action,  and  if  again  ar- 
rested, the  some  process  would  have  to  be 
repeated,  and  thus  the  action  of  tbe  military 
would  be  rendered  a  nnlHty."  Expressed 
otberwlse,  the  statement  Is  that  we  should 
deny  the  prisoner  one  constitutional  right 
because,  nnleea  we  do,  be  may  take  adTan- 
tage  of  another.  Is  It  the  law  of  this  land 
that  one  who  has  committed  a  Imllable  of- 
fense shall  not  be  admitted  to  bail,  because 
be  may  repeat  the  offense?  I  think  not  I 
know  it  Is  not 

Again,  the  court  says:  "The  arrest  and 
detention  of  an  Insurrectionist  either  actual- 
•  ly  engaged  In  acts  of  violence  or  in  aiding 
and  abetting  otliera  to  commit  such  acts,  vio- 
lates none  of  his  constitutional  rights.  He 
Is  not  tried  1^  any  military  court  or  denied 
tbe  Tight  of  trial  by  jury ;  neither  Is  he  pun- 
ished fox  violation  of  law,  nor  held  with- 


out due  process  of  law.  His  arrest  and  de- 
tmtlon  In  such  circamstancea  are  merely  to 
prevent  him  from  taking  part  or  aiding  a 
continuation  of  the  conditions  wbich  the  Gov- 
ernor, In  the  dischai^  of  bis  oflldal  duties 
and  in  tlie  exercise  of  the  authority  confer- 
red by  law.  Is  endravoring  to  suppress."  I 
know  of  no  authority  that  vests  In  the  Gover- 
nor the  power  to  arrest  one  who  be  may  think 
will  commit  an  oflens&  No  such  power  Is 
granted  by  the  Constitution  nor  bestowed  by 
etatuta  The  courts  of  tlie  stote  are  open  and 
In  tbe  unobstructed  performance  of  their 
functions.  Most  perrons  would  regai-d  re- 
straint of  liberty  for  the  period  of  nearly  1)0 
days  as  a  punlPbment;  ond  when  the  court 
says  that  the  -petitioner,  by  his  detention, 
loses  none  of  bis  constitutional  rights,  It  Ig- 
nores, It  seems  to  me,  that  section  of  the 
ConRtltution  which  provides  that  no  person 
shall  be  deprived  of  his  liberty  without  due 
process  of  law.  For,  supiiose  It  should  trans- 
pire that  the  petitioner  la  not  guilty  of  any 
offense,  would  not  his  imprisonment  wltbout 
ehnrge  and  for  tbe  purpose  of  preventing 
bIm  from  committing  an  offense  he  nn  In- 
jurtice?  Tiie  court  has  presumed  that  this 
man  Is  nn  insurgent;  tbe  presumption  of  law 
Is  that  he  Is  Innocent.  He  asserts  that  be  Is 
not  guilty,  and  no  one  has  charged  that  he 
Is  guilty.  Tbe  only  statement  made  which  In 
any  way  Impllcntes  bIm  Is  thnt  of  the  Adju- 
tant General,  who  says  that  he  became  con- 
vinced by  ln(iuli7  that  he  was  tbe  leader  of  a 
band  of  lawless  men.  Moyer  may  be  guilty 
of  the  most  heinous  offenses.  It  may  be  that 
he  deserves  to  linger  In  prison  the  remainder 
of  his  natural  life;  but  be  Is  entitled  to  his 
liberty  unless  someone,  in  proper  form  and 
before  a  proper  tribunal,  charges  bIm  wltb 
violation  of  tbe  law. 

But  tbe  court  says  he  is  held  by  due  proo 
ess  of  law.  Whatever  war  power  the  Gov- 
ernor may  have,  this  power  Is  not  due  proc- 
ess  of  law.  Justice  Paine,  of  the  Supreme 
Court  of  Wisconsin,  in  tbe  case  of  In  re  Kemp, 
16  Wis.  39(1.  says:  "The  Executive,  as  such, 
can  only  execute  the  politics  of  the  nation; 
that  is,  he  executes  tbe  laws.  Uudoubtedly 
the  Constitution  and  laws  do  in  many  in- 
stances trust  matters  to  tbe  discretion  of  tbe 
Executive.  In  such  InBtances  no  other  de- 
partment can  control  thb  exei-clse  of  that 
discretion,  but  all  are  bound  by  it  But  tlie 
dlflQculty  In  applying  that  doctrine  In  the 
manner  attempted  by  the  Attorney  Goieral 
Is  that  the  Constitution  and  the  laws  have 
not  entrusted  to  the  Executive,  unless  lu 
cases  where  the  writ  of  habeas  co.ini8  is 
legally  suspended,  any  political  discretion  to 
imprison  the  people.  On  tbe  contrary,  that 
matter  was  deemed  of  such  vital  Importance 
that  the  people  regulated  It  in  the  funda- 
mental law  of  tbeir  politics,  and  provided 
that  "no  person  shall  be  deprived  of  bis  life, 
liberty  or  property  without  due  process  of 
taw."   The  Constitution  knows  no  'poUtlcaT 
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process,  no  political  cause  of  imprisonment. 
There  must  be  'a  process  cff  law,'  a  legal 
cause  of  restraint  And  the  power  to  de- 
termine what  is  a  legal  imprisonment,  and 
to  discharge  from  any  that  is  illegal,  Is,  ex- 
cept when  the  writ  is  suspended,  a  power  con- 
ferred on  the  Judicial  department" 

Again,  the  court  says:  "If,  then,  the  mili- 
tary may  resort  to  the  extreme  of  taking  hu- 
man life  in  order  to  suppress  insurrection,  it 
Is  impossible  to  imagine  upon  what  hypoth- 
esis It  can  be  successfully  claimed  that  the 
milder  means  of  seizing  the  persons  of  those 
participating  In  the  insurrection  or  aiding 
and  abetting  it  may  not  be  resorted  to."  Tlie 
power  to  take  the  life  of  an  insurgent  does 
not  Include  the  power  to  take  the  life  of 
a  person  not  an  Insurgent  And  If  that  be 
true,  then  by  the  process  of  reasoning  that 
the  court  adopts.  If  the  military  authority 
may  not  take  the  life  of  one  not  an  Insurgent, 
th^  may  not  Imprison  a  person  who  Is  not 
an  Insurgent.  The  question  Is:  May  the  mili- 
tary authorities,  when  a  county  Is  declared 
to  be  in  a  state  of  rebellion,  arrest  any  per- 
son, whether  guilty  or  innocent,  and  detain 
talm  until  the  Bxecutlre  declares  that  order 
has  been  restored?  This  question  la  not  an- 
swered by  the  assertion  that  QS  the  military 
"may  resort  to  the  extreme  of  taking  human 
life  In  order  to  suppress  Insurrection,  It  is 
Impossible  to  Imagine  upon  what  hyix)t|hesls 
It  can  be  successfully  claimed  that  the  milder 
meaira  of  seizing  the  persons  of  those  partici- 
pating In  the  Insurrectltm  or  aiding  and  abet- 
ting It  may  not  be  resorted  to."  The  question 
can  be  answered  in  the  a£f)miatiTe  in  no 
other  way  than  by  declaring  that  the  Execu- 
tive has  the  power  to  suspend  the  privilege 
of  habeas  corpns,  or  by  declaring  that  mar- 
tial law  prevails  whenever  the  Sxecntlve  so 
proclaims.  The  decision  has  applied  the  ar- 
ticles of  war  to  conditions  that  do  not  Justify 
their  application.  Whatever  may  be  said  of 
the  deplorable  condition  in  San  Miguel  county 
tliat  resulted  in  foni  assassinations,  In  mur- 
der and  in  plnnder,  so  revolting  to  the  law- 
abiding  citizen,  these  conditions  were  past  at 
the  time  the  petitioner  was  taken  there.  The 
clTll  autlioritles  of  the  county,  with  the  aid 
of  the  military,  had  full  possession  and  con- 
trol ;  and  if  the  petitioner  was  In  any  way  Im- 
plicated in  the  Commission  of  these  foul 
crimes   it  should  have  been  so  charged. 

The  court  then  says:  "No  case  has  been 
cited  where  the  precise  question  under  con- 
sideration was  directly  Involved  and  deter- 
mined, but  in  cases  where  the  courts  have 
had  occasion  to  speak  of  the  authority  of  the 
military  to  suppress  Insurrection  and  the 
means  which  may  be  employed  to  that  end. 
It  has  been  stated  that  parties  enpnped  in 
riotous  conduct  render  themselves  liable  to 
arrest  by  those  engaged  In  quelling  it" 
Chancellor  Kent  at  page  8  of  volume  2  of  his 
Commentaries,  says;  "It  requires  more  than 
ordinary  hardiness  and  audacity  of  charac- 


ter to  trample  down  principles  which  our  an- 
cestors cultivated  with  reverence,  whl^jh  we 
imbibed  In  our  early  education,  which  recom- 
mend themselves  to  the  Judgment  of  the 
world  by  their  truth  and  simplicity,  and 
which  are  constantly  placed  before  the  eyea 
of  the  people,  accompanied  with  the  imposing 
force  and  soleomity  of  a  constitutional  sanc- 
tion." 

What  connection  there  Is  between  the  right 
of  a  military  officer  to  arrest  a  person  ou 
suspicion  only,  and  hold  him  without  prefer- 
ring any  charge  against  him,  because  he 
fears  he  may  commit  an  offense,  and  the 
right  of  an  officer  to  arrest  a  rioter  caught 
red-handed,  I  cannot  comprehend.  Although 
it  is  true,  as  stated  by  the  court  that  the  pre- 
cise point  upon  wblch  the  decision  rests  baa 
never  been  determined  by  other  courts,  It  la 
not  because  that  point  was  not  presented  and 
urged  by  counsel,  nor  because  the  opportunity 
for  so  deciding  was  not  afforded  the  Judges; 
and  It  must  be  that  the  reason  the  point  has 
not  l>een  sustained  by  some  other  court  is 
that  no  other  court  could  concede  to  the 
Executive  all  the  power  he  would  have  if  the 
privilege  of  the  writ  of  habeas  corpus  were 
susi>ended,  without  determining  that  he  had 
the  power  to  suspend  the  writ  During  the 
great  Hehellion.  when  millions  of  soldiers 
were  in  the  field,  and  when  hundreds  of  per- 
sons in  the  loyal  states  were  suspected  of 
actively  aiding  those  engaged  in  the  rebellion, 
and  arrested,  the  courts  might  have  held  that 
the  necestity  for  putting  down  the  rebellion 
carried  with  It  the  power  to  arrest  and  de- 
tain suspected  persons,  notwithstanding  the 
guarantees  of  the  Constitution,  but  not  one  of 
them  did  bo.  There  Is  no  dearth  of  authority 
In  this  conntry,  or  In  England,  directly  con- 
trary to  the  rulins  of  this  court  I  can  find 
no  middle  ground  to  stand  upon ;  and  I  most 
certainly  cannot  assent  to  the  novel  doctrine 
announced  by  this  court  If  one  may  be  re- 
strained of  his  liberty-  without  chai^  being 
preferred  against  him,  every  other  guarantee 
of  the  Constitution  may  be  denied  him.  For, 
as  said  by  the  Supreme  Court  of  Illinois: 
"It  is  undeniable.  If  the  government  had  the 
right  to  arrest  him  without  a  warrant  and 
Imprison  him  without  a  trial  or  charge  of  any 
criminal  offense,  It  had  an  equal  right  to  send 
bis  case  before  a  court  martial  or  military 
commission.  The  right  to  do  the  one  neces- 
sarily implies  the  right  to  do  the  other,  be- 
cause both  rest  on  the  same  theory  of  power 
to  he  exercised  by  the  government  In  time  of 
war.  If  it  was  lawful  to  arrest  and  Im- 
prison the  plaintiff  without  any  form  of  Judi- 
cial Investigation,  It  would  certainly  have 
been  not  less  lawful  to  do  the  same  thing 
upon  the  finding  and  sentence  of  a  mllitai? 
tribunal.  It  can  hardly  lie  said  that  the  laws 
of  war  could  be  applied  to  the  plaintiff  for 
the  purposes  of  punishment  but  not  for  the 
purposes  of  trial.  Johnson  v.  Jones,  44  III. 
02  Am.  Dec.  ISO.    The  constitutional 
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priTlleg»  are  not,  in  the  nature  of  things, 
separable.  It  was  intended  by  our  fathers 
that  all  Bbould  be  luTlolable  except  one,  and 
that  to  be  suspended  by  the  L^slature  only 
in  case  of  great  onergency.  Martial  law  ex- 
ists or  It  does  not  exist.  When  It  exists, 
there  Is  no  cItII  law.  Martial  law  and  cMl 
law  cannot  exist' togotlier.  If  the  civil  law 
can  enforce  one  guarantee  It  can  enforce  all. 
If  the  civil  law  la  overthrown,  it  Is  power- 
less to  enforce  any  right  When  martial  law 
does  not  prevail,  unless  the  prlvlle^  of  the 
writ  of  habeas  corpus  Is  suspended,  every 
right  guarantied  by  the  Gfflostltutlon  Is  en- 
forceable, and  the  Coiwtltntlon  Is  violated, 
rude^  violated,  whoi  one  Is  deprived  of  lib- 
erty, without  due  process  of  law. 

Habeas  cotpos  Is  the  proper  remedy  to  re- 
lease from  arbitrary  arrest,  and,  unless  Its 
privileges  have  been  suspended,  one  Is  not 
ftubject  to  arrest  on  suspicion  merely,  and  de- 
tenUon  beyond  the  time  fixed  by  statute  for 
return  to  the  writ  As  the  privilege  of  the 
writ  has  not  been  suspended,  as  the  courts 
nre  oiien,  as  martial  law  does  not  prevail, 
and  as  no  change  has  been  preferred  against 
the  petitioner,  he  should  be  dlsehai^ed.  The 
greatness  of  this  rountry  consists  in  being 
able  to  protect,  by  the  shield  of  Its  Constitu- 
tion, the  humble  and  the  exalted,  the  pure 
and  the  wicked.  We  gave  the  wretches  Gui- 
teau,  Prendei^ast.  and  Czolgosz  trials  by  diw 
form  of  law,  and  by  so  doing  we  strengtiiened 
the  nation  at  home  and  abroad.  Had  we  de- 
parted from  tiie  principles  declared  by  our 
fathers,  we  should  have  lessened  the  liberty 
of  every  citizen  and  Imperiled  the  title  to  all 
property.  When  we  deny  to  one,  however 
wicked,  a  right  plainly  guarantied  by  the 
Conatltutlon,  we  take  that  same  right  from 
every  one.  When  we  say  to  Moyer,  "You 
must  stay  In  prison  because.  If  we  discharge 
you,  you  may  commit  a  crime,"  we  say  ttint 
to  every  other  citizen.  When  we  soy  to  one 
Governor,  "Ton  have  unlimited  and  arbitrary 
power,"  we  clothe  future  Governors  with  that 
wime  jMJwer.  We  cannot  change  the  Consti- 
tution to  meet  conditions.  We  cannot  deny 
liberty  to-day,  and  grant  it  to-morrow.  We 
cannot  grant  it  to  those  theretofore  above 
Ruspiclon,  and  deny  It  to  those  suspected  of 
crime;  for  the  Constitution  is  for  all  men — 
"for  the  favorite  at  court;  for  the  country- 
man at  plow" — at  all  times,  and  under  all 
circumstances.  We  cannot  sow  the  dragon's 
teeth,  and  harvest  peace  and  repose.  We  can- 
not sow  the  wind,  and  gather  the  restful 
cahn. 

Our  fathers  came  here  as  exiles  from  a 
tyrant  king.  Their  birthright  of  liberty  was 
denied  them  by  a  horde  of  petty  tyrants  that 
Infested  the  land,  sent  by  the  king  to  loot, 
to  plunder,  and  to  opprras.  Arbitrary  arrests 
were  made,  and  Judges,  aqpiring  to  the  smile 
of  the  prince,  refused  by  "pitiful  evasion" 
the  writ  of  habeas  corpus.  Our  people  were 
banished :  they  were '  denied  trial  by  Jury ; 
8S  P.— 14 


they  were  deported  for  trial  for  pretended 
offenses;  and  they  finally  resolved  to  suffer 
wrong  DO  more,  and  pledged  their  lives,  their 
proiwrty,  and  their  saci-ed  honor  to  secure 
the  blessings  of  liberty  for  themselves  and 
for  us,  their  children.  But,  If  the  law  Is  as 
this  court  has  declared,  then  our  vaunted 
priceless  heritage  is  a  sham,  and  our  fathers 
stood  "between  their  loved  homes  and  the 
war's  desolation"  in  vain. 

GABBERT.  C.  J.  Although  the  petition 
tor  r^earing  was  voluntarily  withdrawn  by 
petitions,  I  deem  It  appropriate,  In  view  of 
the  questions  discussed  in  the  dissenting 
opinion,  to  make  the  following  observations : 

That  opinion,  In  my  Judgment,  falls  far 
short  of  a  discusrion  of  tiie  Questions  upon 
which  the  decision  of  the  court  Is  based.  In 
the  first  place,  the  question  of  deportation  Is 
not  involved.  lu  the  second  place,  It  Is  not 
held  that  the  Governor  has  the  power  to  sus- 
pend the  prlvll^ies  of  the  writ  of  habeas  cor- 
pus or  declare  martial  law.  No  opinion  ]» 
expressed  on  either  of  these  propositions, 
and  hence  all  that  Is  said  In  the  dissenting 
opinion  on  these  subjects,  and  the  voluminous 
excerpts,  are  foreign  to  the  Questions  in- 
volved. It  Is  determined  that  petitioner  was 
not  entitled  to  his  dlschai^e,  not  because  the 
privilege  of  the  writ  of  habeas  corpus  was 
suspended,  or  the  Governor  had  declared  mar- 
tial law,  but  for  the  reason  that  the  Governor, 
through  his  subordinate  officers,  was  exer- 
cising a  power  conferred  upon  him  by  the 
fundamental  law  of  the  state.  No  court  has 
been  more  emphatic  than  this  In  declaring 
that  the  Constitution  of  the  state  Is  the  para- 
mount law ;  that  each  of  the  three  coHsrdinate 
branches  of  government  derives  Its  authority 
from  that  source;  that  the  power  of  each  is 
thereby  limited  and  defined;  that  neither  is 
superior  to  the  other ;  tliat  each  acting  with- 
in its  proper  sphere  Is  supreme;  and  that 
neither  can  call  the  other  to  account  for  ac- 
tions within  its  province,  nor  can  one  inter- 
fere with  the  other  In  the  performance  of 
functions  delegated  by  the  Constitution.  The 
judiciary  has  no  power  to  call  out  the  militia 
or  to  direct  its  movements  This  power  and 
the  conditions  under  which  tt  may  be  exer- 
cised Is  by  the  fundamental  law  of  the  state 
vested  In  the  Governor,  and  In  him  alone.  If 
the  judicial  department  should  undertake  to 
review  the  facts  upon  which  the  Governor 
acted,  It  would  be  a  direct  interference  with 
his  autliority  and  an  assumption  of  power 
on  the  part  of  the  Judiciary  which  does  not 
exist.  It  would  be  Jnst  as  logical  to  assume. 
In  case  the  Legislature  had  suspended  tlio 
privilege  of  the  writ  of  habeas  corpus  (If 
clothed  with  that  power  by  virtue  of  section 
21  of  article  2  of  the  Constitution),  ttiat  the 
Judiciary  could  Inquire  whether  the  condi- 
tions existed  which  Justified  the  legislative 
Apartment  In  taking  such  action,  as-  to  hold 
that  the  facte  upon  which  the  Governor  acted 
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In  declnring  a  state  of  instirrectlon,  and  Ib 
arresting  tlie  petitioner,  were  subject  to  re- 
view by  the  judicial  department  oC  the  state. 
Tbe  Constitution  has  clothed  tbe  Governor 
with  tbe  power  to  take  tbe  steps  be  did,  and 
he  cannot  be  called  to  account  by  tlie  judicial 
department  for  tbis  action,  nor  can  tlie  latter 
Inquire  into  or  determine  wbetlier  or  not  tbu 
conditions  existed  upon  wbieb  he  based  his 
action.  That  is  a  matter  which,  In  the  cir- 
cumstances of  the  case,  the  chief  executive 
must  determine  fbr  lilmself.  and  his  subordi- 
nates, acting  In  obedience  to  bis  orders,  must 
determine  for  them8elvel^  and,  when  bo  de- 
termined, Is  conclusive. 

A  recent  decision  by  tbe  Supreme  Court  of 
the  Philippine  Mauds  Is  direct  authority  sup- 
porting this  oonclusion.  Attention  was  di- 
rected to  tbe  case  by  a  brief  review  in  the 
December,  1005,  numlMr  of  "Case  and  Com- 
ment,"  fram  the  publishers  of  which  a  copy 
of  the  opinion  was  obtained.  Tbe  case  is  No. 
2.808.  and  entitled:  "Felfz  Barceion  v.  Da- 
vid J.  Baker,  Jr.,  Colonel,  etc.,  et  al."  Sec- 
tion 5  of  the  net  of  Congress  known  ns  the 
"Philippine  Bill"  provides:  "That  tbe  privi- 
leges of  tbe  writ  of  habeas  coitiub  shall  not 
be  suspended  unless  when,  in  cases  of  rebel- 
lion, Insurrection  or  invnsfoii,  the  public  safe- 
ty may  require  it,  in  either  of  which  events 
the  snine  may  be  suspended  by  the  President 
or  by  tbe  Governor  General,  with  the  approval 
of  tie  Philippine  Commission,  whenever,  dur- 
ing such  period,  the  necessity  for  Fucb  suspen- 
sion Bhnll  exist"  By  virtue  of  this  provision 
the  proper  authorities  had  suspended  tbe 
privileges  of  tbe  writ  of  habeas  corpus  in  tlie 
province  of  Bntnngas,  because  of  tbe  exist- 
ence of  conditions  which  the  section  quoted 
was  designed  to  cover.  Tlie  petitioner  was 
taken  into  custody  and  restrained  of  bis  lib- 
erty by  the  respondents,  representing  the  le- 
gally oonfitituted  authorities  of  the  province, 
and  sought  to  be  released  by  proceedings  In 
habeas  corpus,  clniming  that  there  did  not 
exist  In  the  province  named,  nor  in  any  part 
thereof,  rebellion,  Insurrection,  or  Invasion 
in  any  form  or  degree,  and  that  all  tbe  coui-ts 
of  law  organized  and  provided  by  law  for  the 
province  had  been  at  all  of  the  times  In  the 
petition  mentioned  In  the  full  and  complete 
exercise  of  their  functions  without  Interrup- 
tion of  any  nature  or  kind.  The  respondents 
claimed  that  tbe  court  was  without  jurisdic- 
tion or  authority  to  grant  the  writ  of  habeas 
corpus  in  the  province  of  Batnnga?,  for  the 
reason  that  on  January  31,  1005,  the  Gover- 
nor General,  with  the  approval  of  the  Phil- 
ippine Commission,  had  suspended  tbe  privi- 
leges of  the  writ  in  tbe  province,  basing  such 
susiK-nsion  upon  tbe  fact  that  organized 
bands  In  the  province  were  in  open  insurrec- 
tion against  the  constituted  antliorities,  and 
were  still  In  open  resistance  thereto.  Coun- 
sel for  petitioner  contfflided  that  the  judicial 
department  of  tbe  government  could  consider 
an  aQpilcation  for  tbe  writ  of  habeas  corpus, 


even  though  the  privileges  of  the  same  have 
been  suspended  in  tbe  manner  provided  by 
law,  for  tbe  purposes  of  taklngproof  upon  tbe 
question  whether  there  actually  existed  a 
state  of  losurrection.  rebellion,  or  InvasioiL 
The  question  was  thus  squarely  presented, 
whether  tbe  judicial  department  could  inves- 
tigate tbe  facts  upon  which  authoriEed  offi- 
cials acted  In  suspending  the  privileges  of  tbe 
writ  in  the  province  mentioned.  On  this 
proposition  Mr.  Justice  Johnson,  in  tbe  course 
of  an  able  and  Instructive  opinion,  speaking 
for  tbe  court,  said ;  "Inasmuch  as  tbe  Presi- 
dent or  Oovemor  General,  with  the  approval 
of  tbe  Pbillpplne  Conuul'-sion,  can  suspend 
tbe  privileges  of  the  wjit  of  habeas  corpus 
only  under  tbe  conditions  mentioned  in  tlie 
said  statute.  It  becomes  their  duty  to  make 
an  investigation  of  the  listing  oonditlous 
in  the  archipelago  or  any  part  thereof,  to  na- 
ceitain  whether  there  actually  exists  a  state 
of  reiselllon,  InBurrectlon,  or  invasion,  and 
that  the  public  safety  requires  the  suspen- 
sion of  tbe  privileges  of  the  writ  of  habeas 
corpus.  When  this  Investigation  Is  concluded, 
the  President  or  tbe  Governor  General.  wiQi 
the  approval  of  the  Philippine  Commlralon, 
declai-es  tlint  there  ^Ists  these  conditions, 
and  that  the  public  safety  requires  the  sus- 
pension of  the  privileges  of  the  writ  of  ba- 
bens  corpus,  can  the  Judicial  department  of 
the  government  investigate  the  same  facts 
and  declare  that  no  such  conditions  exist? 
*  *  *  If  tbe  Investigations  and  findings 
of  the  President  or  the  Governor  General, 
with  the  Philippine  Commission,  Is  not  con- 
clusive and  final  ns  against  the  judicial  de- 
partment of  the  government,  then  every  offi- 
cer whose  duty  It  la  to  maintain  order  and 
protect  the  lives  and  property  of  the  people 
may  refuse  to  act,  and  apply  to  the  judicial 
department  of  the  government  for  another 
Investigation  and  conclusion  concerning  the 
same  conditions  to  tbe  end  tliat  they  may  be 
protected  against  civil  actions  resulting  from 
illegal  acts.  •  •  •  Owing  to  conditions 
at  times,  a  state  of  insurrection,  r^ellloo, 
or  Invasion  may  arise  suddenly  and  may 
jeopardize  the  very  existence  of  the  state. 
Suppose,  for  example,  that  one  of  tbe  thick- 
ly populated  governments  situated  near  this 
archipelago,  anxious  to  extend  Its  power  and 
territory,  should  suddenly  decide  to  Invade 
these  islands,  and  should,  witiiont  warning, 
appear  In  one  of  the  remote  harbors  with  a 
powerful  fleet,  and  at  once  begin  to  land 
troops.  The  Governor  or  military  c<Hnmand- 
er  of  the  particular  district  or  province  noti- 
fies the  Governor  general  by  telegraph  of  this 
landing  of  troops,  and  that  tbe  people  of  the 
district  are  in  collusion  with  such  Invasion. 
Might  uottheGovernorGenerai  and  tbe  Com< 
missioii  accept  this  telegram  as  sulficient  evi- 
dence and  proof  of  the  fiicts  communicated, 
and  at  once  take  steps,  even  to  the  extent 
of  suspending  the  privileges  of  the  writ  of 
habeas  corpus,  as  mlfibt  appear  to  them  to 
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be  necessary  to  repel  snch  Invasion?  It  aeema 
that  all  mea  Interested  In  tbe  maintenance 
and  stability  of  the  government  would  an- 
swer this  question  In  the  afflrmntlve.  But 
suppose  some  one  who  has  been  arrested  tu 
the  district,  upon  the  ground  that  his  deten- 
tion would  assist  In  restoring  order  and  re- 
pelling the  Invasion,  applies  for  the  writ  ot 
habeas  corpus,  rJleglng  that  no  Invasion  ac- 
tually exists;  may  tbe  Judicial  department 
of  the  government  call  the  officers  actually 
engaged  la  the  field  before  it  and  away  from 
their  posts  of  duty  for  the  purpose  of  ex- 
plaining and  furnishing  proof  to  It  concern' 
Ing  tbe  existence  or  nonexistence  of  the  facts 
proclaimed  to  exist  by  the  le^slntlve  and 
«[ecntive  branches  of  tbe  state?  If  so,  then 
the  courts  may  eCFectually  tie  tbe  bauds  of 
the  executive  whose  especial  duty  it  is  to 
enforce  the  laws  and  maintain  order  until 
the  invaders  have  actually  accomplished 
their  purposes.  The  Interpretation  contended 
for  here  by  the  applicant,  so  pregnant  with 
detrimental  results,  could  not  have  been  In- 
tended by  the  Congress  of  tbe  United  States 
when  It  enacted  tbe  law.  It  is  the  duty  of 
the  legislative  branch  of  the  government  to 
make  such  laws  and  regulations  as  will  ef- 
fectually conserve  peace  and  good  order  and 
protect  tbe  lives  and  property  of  tbe  citizens 
of  tbe  state.  It  Is  the  duty  of  tbe  governor 
to  take  such  steps  as  be  deems  wise  and 
necessary  for  the  purpose  of  enforcing  such 
laws.  Every  delay  and  hindrance  and  ob- 
stacle which  prevents  a  strict  enforcement  of 
laws  under  the  conditions  mentioned  neces- 
sarily tends  to  jeopardize  public  Interests 
and  the  safety  of  the  whole  people.  If  the 
judicial  department  of  the  government,  or 
any  officer  In  tbe  government  has  a  right 
to  contest  tbe  orders  of  the  President  or  of 
the  QoTemor  General,  under  tbe  conditions 
above  supposed  before  complying  with  such 
orders,  then  the  hands  of  the  President  or 
the  Governor  General  may  be  tied  until  the 
very  object  of  tbe  rebels  or  insurrectos  or 
Invaders  has  been  accomplished."  It  Is  also 
urged  oa  behalf  of  petitioner  that  the  aa- 
thorltlM  vested  with  the  power  to  suspend 
tbe  prlvll^es  of  the  writ  of  habeas  corpus 
"might  reach  a  wrong  ooncluslon  from  their 
Investlfmtlons  of  the  actual  conditions,  or 
might  through  a  desire  to  oppress  and  harass 
the  people,  declare  that  a  state  of  rebellion. 
Insurrection,  or  Invasion  existed,  and  that 
pubUc  safety  required  the  suspension  of  the 
prlvll^es  of  the  writ  of  habeas  corpus,  when, 
actually  and  in  fact^  no  such  conditions  did 
exist.  We  cannot  assume  that  the  legislative 
and  executive  branches  will  act  or  take  any 
action  based  npcm  such  mottveB."  And,  farther 
considering  this  proposition,  the  court  sold: 
**Can  the  Judicial  departUMit  of  the  govern- 
ment, with  its  very  limited  machinery  for  tlis 
pnrpose  of  Investigating  gmeral  conditions, 
be  any  more  sure  of  lucertainlng  tlie  true 
conditions  tbrougbout  the  arcblpelngo^  or  In 
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any  particular  district,  than  the  other 
branches  of  the  government?  We  think  not" 
In  conclusion,  the  learned  Judge,  in  speaking 
of  the  functions  of  tbe  three  departments  of 
government  said:  "They  are  all  joined  to- 
gether. In  their  respective  spheres,  harmoni- 
ously working  to  maintain  good  government 
Iieace  and  order,  to  the  end  that  the  rights 
of  each  citizen  be  equally  protected.  No  one 
depai-tment  can  claim  that  It  has  a  monopoly 
of  these  benign  purposes  of  tbe  government 
Each  department  has  an  exclusive  field  with- 
in which  It  can  perform  its  part  within  cer- 
tain discretionary  limits.  No  other  depnrt- 
mmt  can  claim  a  right  to  enter  these  discre- 
tionary limits  and  assume  to  act  tbera  No 
presumption  of  an  abuse  of  these  discretion- 
ary powers  by  one  department  will  be  con- 
sidered or  entertained  by  another.  Such  con- 
duct on  tbe  part  of  one  department  instead 
of  tending  to  conserve  the  govemmoif  and 
tbe  rights  of  the  people,  would  directly  tend 
to  destroy  tbe  confidence  of  the  people  In  the 
government  snd  to  undermine  tbe  very  foun- 
dations of  the  government  Itself."  The  gist 
of  the  decision  Is  that  tbe  act  of  Congress 
vested  the  authorities  named  with  the  power 
to  determine  whether  or  not  conditions  ex- 
isted which  authorized  the  suspension  of  the 
privtl^es  of  the  writ,  and  that  their  deter- 
mination of  the'  facts  upon  which  they  acted 
was  conclusive  and  could  not  be  Inquired  in- 
to by  any  other  branch  of  tbe  government. 
Many  authorities  are  cited  and  quoted  from 
which  fully  sustain  this  conclusion,  and  ths 
opinion  Is  particularly  valuable  because  of 
tbe  great  number  of  authorities  collated  up- 
on the  subject 

Tbe  fundamental  law  of  this  state  has 
vested  the  Governor  with  the  exclusive  pow- 
er to  call  out  the  mllltla  to  execute  tbe  laws, 
suppress  Insurrection,  or  repel  Invasion.  No 
other  dqiartment  of  the  government  can  ex- 
ercise this  power.  Tbe  Governor  alone  must 
determine  whether  or  not  the  conditions  exist 
which  authorize  him  to  exercise  the  authorlty^^ 
through  the  means  indicated  by  tbe  Consti- 
tution to  suppress  Insurrection.  The  determi- 
nation up<m  his  part  that  such  conditions  do 
exist  must  necessorily  be  concln!)Ive  upon  all 
persons  and  all  other  departments  of  govern- 
ment; otherwise.  Incongruous  results  and  an- 
nrcby  would  follow.  The  mllltla  might  re- 
fuse to  obey  the  orders  of  the  cbief  execu- 
tive; bis  subordinate  officers  might  refuse  to 
act  because,  in  their  Judgment  the  exigency 
did  not  exist  upon  which  he  based  his  ac- 
tions; the  courts  could  tie  his  hands  and 
rraider  him  powerless;  while  the  people  fn 
the  disaffected  district  would  be  left  at  the 
mercy  of  the  insurrectionists  pending  the  set- 
tlement of  a  clash  between  different  d^art- 
ments  of  government  on  the  qnestlbn  of  the 
existence  of  condltioiuB  In  a  locality  which  re- 
quired the  presence  of  the  military  to  correct 
When  the  chief  executive  decides  that  an  in- 
surrection existS)  the  courts  are  concluded 
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thereby,  becaupe  that  Is  n  legal  fnrt  aFoer- 
talnable  only  from  hia  decision  on  that  ques- 
tion. TLe  same  ixjwer  which  determines  the 
existence  of  an  Insurrection  must,  also,  de- 
cide when  the  Insurrection  has  been  sup- 
pressed. It  has  long  been  settled  that  tbe 
Oovernor  cannot  be  enjoined  from  the  per- 
formance of  an  executive  act,  and  It  Is  equal- 
ly well  settled  that  the  Judicial  department 
cannot  coerce  him  to  perform  such  act.  By 
the  Constitutiou  the  calling  forth  of  the  mi- 
litia is  an  executive  act,  and  certainly,  in 
face  of  these  propositions,  no  one  would  claim 
that  the  Judiciary  could  either  enjoin  or 
coerce  that  act;  nor  in  case  of  failure  to  per- 
form bis  duty  In  this  respect,  conid  any  other 
department  of  the  government  assume  to  do 
that  which  the  fundamental  law  of  the  state 
has  conferred  exclusively  upon  the  Governor. 

While  the  question  Is  not  Involved  or 
touched  upon  In  the  Phlllplne  Case,  It  logi- 
cally follows,  from  the  conclusion  there  an- 
nounced, that  with  the  privilege  of  the  writ 
of  habeas  corpus  snsi>endcd,  the  legality  of 
the  arrest  and  Imprisonment  of  one  taken  In- 
to custody  by  the  lawfully  constituted  au- 
thorities cannot  be  Inquired  Into.  It  must 
also  follow  that,  when  the  Governor  has  ex- 
ercised the  power  vested  In  him  to  call  out 
the  military  to  suppress  an  Insurrection,  the 
arrest  and  detention  by  the  military  of  one 
taken  into  custody  as  an  Insurrectionist  by 
the  particular  force  which  the  Governor  Is 
authorized  to  employ  to  suppress  an  Insurrec- 
tion.cannot  be  inquired  into  by  the  courts. 
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TURMES  T.  KIESNER. 
(Supreme  Court  of  Idaho.  March  8.  1906.) 
ArPEAT,  —  Review  —  Sufficiency  of  Bvi- 

Evidence  In  this  c&se  examined  and  con- 
sidered, and  held  sufficient  to  support  the  find- 
ings and  judgment. 

[Ed.  Note. — For  caspfl  in  point,  see  vol.  3, 
Gent.  Dig.  Appeal  and  Error,  if  8983-3989.] 

(Byllahua  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty;  George  H.  Stewart,  Judge. 

Action  by  John  Turmes  against  William 
Klesner.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Frank  Bstabrook  and  Hawley,  Puckett  A 
Hawle^,  for  appellant  B.  W.  WoUe  and 
Richard  Cunningham,  for  respondent, 

AILSHIE,  1.  This  action  was  commenced 
by  the  plaintiff  to  secure  an  accounting  and 
settlement  of  a  partnership  business  carried 
on  between  plaintiff  and  defendant  for  a 
period  of  IB  days.  The  court  heard  the 
proofs,  and  found  therefrom  the  amount  of 
business  transacted  by  the  firm,  the  amount 
of  property  and  cnsh  contributed  by  each 
member  to  the  partnership  business,  and  the 
amount  received  by  each  from  the  firm.  The 


conclusion  of  the  court's  finding  la  that 
there  Is  due  from  defendant  ,to  plaintiff  the 
sum  of  $360.44  and  the  court  thereupon 
entered  Judgment  in  favor  of  plaintiff  and 
against  defendant  for  that  sum,  together 
with  costs.  The  appeal  Is  from  the  Judgment 
and  order  denying  a  new  trial. 

Appellant  complains  of  the  insufficiency 
of  the  evidence  to  support  the  findings  and 
Judgment.  Our  examination  of  the  evi- 
dence convinces  us  that  there  Is  such  a 
substantial  conflict  in  the  material  facts  as 
to  bring  this  case  within  the  uniform  rule 
of  this  court  that  where  there  Is  a  substantial 
conflict  In  the  evidence  the  judgment  will  not 
be  disturbed.  A  statement  of  the  evidence 
in  this  case  can  serve  no  useful  purpose, 
and  we  will  not  therefore  recite  any  of  It  here. 

We  find  no  error  In  the  rulings  of  the  court 
In  the  admission  of  evidence.  Judgmeut 
afi3rmed,  and  costs  awarded  to  respondent. 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur. 


(12  Idaho.  tSS) 
LEMAN  V.  CUNNINGHAM. 
(Supreme  Court  of  Idaho.  March  2.  100&.) 

JUOGHENT  —  BETITOB  —  STATUTK  OT  LIUITA- 

TIONfl. 

Where  W.  &  Co.  obtained  a  judgment  aeninst 
C.  and  othprs  in  Nebraska  in  April,  1R95,  before 
any  part  of  said  judgment  was  paid.  C.  moved  to 
Idaho  in  1807,  and  has  continued  to  so 
reside  until  the  commencement  of  this  action. 
O,  was  in  Nebraska  In  1905,  when  service 
of  an  order  or  motion  for  revivor  of  said 
judgment  was  had  upon  him.  Thereafter 
and  on  the  10th  day  of  October,  lOO-*),  C  ap* 
peered  In  court  by  attorney  when  an  order  of 
revivor  was  made  in  said  court.  Held,  that 
Buch  order  of  revivor  pave  new  life  to  the  Judg- 
ment, aud  thp  statute  of  limitations  of  this  state 
docH  not  bcRin  to  run  until  after  such  revivor, 
and  that  an  action  may  he  commenced  in  the 
courts  of  Idaho  any  time  within  six  years  after 
such  order  of  revivor. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  30, 
Cent.  Dig.  Judgment,  §  17G7.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Gourt,  Ada  Oounty; 
Gea  H.  Stewart,  Judge. 

Action  by  Henry  W.  Leman,  recelTw  of 
James  M.  Wancer  and  William  H.  Cbadwlcfe, 
against  Richard  Cunningham  to  recover  on 
a  foreign  judgment  Judgment  for  defend- 
ant  and  plaintiff  appeals.  Reversed. 

Hawley,  Packett  and  Hawley.  for  appel- 
lant  B.  W.  Wolfe,  for  respondent 

STOCKSLAGER,  O.  J.  Appellant,  as  re- 
ceiver for  J.  M.  Wanzer  &  Co.,  commenced 
his  action  In  the  district  court  of  Ada  county 
against  respondent  as  defendant  It  Is 
shown  by  the  complaint  that  a  Judgment 
was  rendered  ngainst  respondent  and  others 
and  In  favor  of  Wanzer  &  Co.  on  the  22d  day 
of  April,  1895,  in  the  district  court  of  Lan- 
caster county,  Neb.,  for  the  sum  of  $1,782.78, 
no  part  of  which  was  paid,  and  that  a  judg- 
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ment  of  revivor  "was  given  In  said  court  on 
October  10, 1906,  personal  service  of  the  con- 
ditional order  of  revivor  having  been  made 
upon  defendant  Gmmlngbam,  he  appearing 
by  attorn^  at  the  time  said  Judgment  of  re- 
vivor Tvas  entered.  Defendant  answered  hj 
general  denial  and  farther  pleaded  the  stat- 
ute of  limitations  under  the  provisions  of 
section  4051,  Rev.  St  The  reonrd.  con- 
tains an  agreed  statement  of  facts  as  fol- 
lows: (1)  It  Is  stipulated  that  plaintiff  is 
the  dnly  appointed  qnallfled  and  actli^  re- 
cover of  the  original  owna*8  of  the  judgment 
and  .is  authorized  to  bring  said  action  in  this 
court  <2)  That  In  August  18S9,  at  Lincoln. 
Keb.,  defendant  became  surety  with  others 
on  an  undertaking  on  appeal  for  one  John  C. 
Morrlssey  for  the  penal  sum  of  $2,000.  <3) 
That  on  the  22d  day  of  April,  1885,  In  the 
district  court  of  Lancaster  county.  Neb.,  a 
judgment  was  rendered  In  favor  of  Wanzer 
A  Co.  and  against  this  defendant  and  others 
for  the  sum  of  $1,TO2.78  and  costs.  (4)  That, 
said  judgment  remained  unpaid  and  unsatis- 
fied of  record,  and  still  so  remains,  and  that 
said  Judgment  became  dormant  In  said  state 
on  April  22,  1900,  and  that  thereafter,  on 
May  26,  19^,  a  conditional  order  of  revivor 
was  duly  and  personally  served  upon  defend- 
ant Richard  Cunningham  at  Lincoln,  Neb., 
where  he  was  remaining  a  few  days  on  legal 
business  as  an  attorney  In  a  suit  pending  In 
said  court  which  said  conditional  order 

♦  ♦  *  Is  attached  ha%to,  marked  Exhibit 
2,  and  made  a  part  hereof;  and  thereafter 
snob  proceedings  were  had  in  said  court  that 
an  order  of  revivor  of  said  dormant  judgment 
was  dnly  and  regularly  made  and  entered 
in  Bald  court  on  Octol)^  10,  1905,  by  which 
said  dormant  judgment  was  duly  revived 
with   costs   of  said   revivor  proceedings. 

*  *  *  (5)  That  defendant  Oonnlngbam 
was  formerly  a  resident  of  the  state  of  Ne- 
brasfca,  and  left  the  state  of  Nebraska  and 
abandoned  his  residence  therein  on  August 
20,  1897.  and  removed  to  Silver  City  In  the 
state  of  Idaho,  of  which  said  state  he  be- 
came a  resident  and  citizen,  and  has  not 
been  a  resident  or  dttzen  of  Nebraska  since 
Angnst  20,  1897;  and  that  he  has  resided 
continuous  at  his  home  in  SIIto-  City  in 
the  state  of  Idaho  ever  since  September, 
1897.  That  he  never  concealed  his  re^dence 
not  departed  therefrom  except  on  three  or 
four  business  trips  in  which  he  was  not  ab- 
sent from  the  state  of  Idaho  for  more  than 
30  days  In  all  since  August  20,  1897.  That, 
be  has  resided  omtlnuonsiy  at  bis  said  home 
Id  ^ver  City,  Idabo,  uid  was  there  for  more 
than  el^t  years  priw  to  the  commencement 
of  this  action,  and  for  more  tlian  seven  and 
one^alf  years  prior  to  the  SOTvlce  on  him  of 
the  said  ccmditional  order  of  revivor  of  said 
judgment  and  prior  to  the  commencement 
of  the  snld  proceedings  for  the  revivor  of 
the  said  dormant  judgment  (6)  That  no 
part  of  said  judgment  has  been  paid  either 
before  or  since  the  revivor  thereof.  *  •  • 


It  is  conceded,  as  well  as  apparent  from 
the  record,  that  the  only  question  for  us  to 
determine  Is  whether  this  action  is  barred 
by  the  provisions  of  section  4061  of  our  Rev. 
St  1887.  It  says :  "An  action  upon  a  judg- 
ment or  decree  of  any  court  of  the  United 
States,  or  of  any  state  or  territory  within 
the  United  States,  must  be  commenced  within 
six  years."  The  important  and  controlling 
question  is  the  effect  to  be  given  the  order  of 
revivor  made  by  the  Nebraska  court  on  Octo- 
ber 10, 1905.  If  It  gives  the  old  judgment  new 
life  In  Nebraska,  It  has  the  same  effect  In  this 
state.  Learned  counsel  for  appellant  Insist 
that  the  proceedings  for  the  revivor  of  a 
dormant  judgment  in  Nebraska  has  the  same 
efFect  in  that  state  as  a  new  action  to  keep 
a  judgment  from  becoming  dormant  in  this 
state,  whilst  able  counsel  who  represents  the 
respondent  urges  that  there  is  a  wide  distinc- 
tion In  the  .  two  remedies.  He  says  Idaho 
provides  a  remedy  for  a  new  judgment 
whilst  in  Nebraska,  provision  is  only  made 
for  an  order^of  revivor  of  the  old  judgment 
and  that  all  proceedings  after  revivor  must 
date  back  to  the  original  date,  hence  the  or- 
der of  revivor  does  not  aid  the  appellant  in 
this  action,  as  the  record  shows  that  the 
judgment  which  appellant  seeks  to  enforce 
against  respondent  is  barred  by  the  statute. 
In  Nebraska  the  judgment  is  revived  on  mo- 
tion after  proper  service  on  the  defendant 
and  after  giving  him  an  opportunity  to  show 
why  such  motion  should  not  be  granted.  In 
Idaho  the  remedy  Is  by  new  action,  proper 
service,  and  If  no  sufficient  defense  is  inter- 
posed a  new  judgment  Is  the  result.  Our 
attention  Is  not  called  to  any  provision  of 
the  Nebraska  statute  providing  for  a  new 
suit  to  revive  or  restore  to  life  a  dormant 
judgment,  neither  have  we  any  provision  in 
our  statute  providing  for  revivor  of  a  dor- 
mant judgment.  Each  state  has  provided  Its 
own  way  of  keeping  a  judgment  alive,  but 
Nebraska  has  gone  further  than  Idaho  in 
providing  a  way  to  restore  it  to  life  after 
it  has  become  dormant  Our  statute  is  a 
little  harsher  and  more  exacting  on  the  judg- 
ment creditor. 

I  have  examined  a  great  many  anthoritles 
cited  In  this  case,  but  It  seems  that  the  con- 
struction given  the  Nebraska  statute  by  the 
court  of  last  resorts  of  that  state,  should 
have  much  weight  in  determining  this  case. 
If  the  order  of  re\ivor  hod  the  effect  of 
giving  new  life  to  the  dormant  judgment  in 
Nebraska,  to  such  an  extent  that  it  mii^t 
be  enforced  in  that  state  against  the  property 
of  respondent  If  he  bad  any  there,  then  we 
think  it  could  be  enforced  against  his  prop- 
erty in  this  state,  if  the  action  is  commcncea 
here  within  the  life  of  the  order  of  revivor 
there.  Fadcer  v.  Thompson,  25  Neb.  689, 
41  N.  W.  630,  discusses  a  case  very  similar 
to  the  one  at  luir.  The  action  was  brought 
in  the  district  court  of  Gage  coimty  on  a  judg- 
□leut  recovered  against  the  plaintiff  in  error 
iu  the  state  of  lowa.   Thompson  secured  a  judg> 
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meat  against  Packer  In  the  district  court  of 
Clayton  county,  Iowa,  on  the  21at  day  of 
May,  1866.  In  October,  1886,  service  was 
had  on  Packer  while  he  was  temporarily  In 
the  state  of  Iowa,  and  thereafter  the  Judg- 
ment was  revived,  all  of  which  Is  alleged  to 
have  been  In  fraud  of  his  rights.  A  demurrer 
-was  sustained  to  the  answer.  Mr.  Justice 
Maxwell,  speaking  for  the  court,  aays : 
"Does  the  answer  state  a  defense?  We 
think  not  It  Is  admitted  that  the  Iowa 
court  In  the  year  1886  obtained  Jurisdiction 
of  the  plaintiff  In  error  by  personal  service. 
The  fact  that  the  judgment  revived  was  re- 
covered In  1806  can  make  no  difference.  If 
the  plaintiff  in  error  bad  remained  In  this 
state  no  action  could  have  been  brought  here 
on  the  1866  Judgment,  as  it  Is  expressly  with- 
in oar  statute  of  llmitationB,  and  would  be 
barred  in  five  years.  Code,  {  10.  Where, 
however,  the  plaintiff  In  error  voluntarily 
went  Into  the  state  of  Iowa,  and  service  was 
had  upon  him  there,  he  must  contest  his 
rights  In  the  tribunals  of  that  Itate,  and  If 
ft  Judgment  of  revivor  is  obtained  against 
him  there,  and  an  action  brought  on  such 
Judgment  in  this  state  within  five  years  from 
the  time  of  its  rendition,  our  statute  of 
limitations  will  not  constitute  a  defense. 
Neither  can  we  retry  the  merits  ot  the  case 
In  this  state.  If  the  facts  as  to  the  fraudu- 
lent character  of  the  note  and  Judgment  are 
as  the  plaintiff  in  error  alleges  them  to  De, 
be  should  have  brought  such  facts  to  the 
attention  of  the  Iowa  court,  which  no  doubt 
would  have  protected  his  rights.  So  of  the 
statute  of  limitations.  The  Judgment  being 
valid  where  rendered,  is  valid  here,  and  the 
demurrer  was  properly  sustained."  In  the 
case  of  Horbach  v.  Smiley,  54  Neb.  217,  74 
N.  W.  623.  Mr.  Justice  Norval  in  discussing 
the  priority  of  Judgment  Hens  on  real  estate, 
says:  "It  is  true  some  of  the  Judgments  em- 
braced in  this  class  became  dormant  and, 
for  a  time,  ceased  to  be  Hens  upon  the  prem- 
ises. Flagg  V.  Flagg,  39  Neb.  229,  58  N.  W. 
109.  But  these  Judgments  were  subsequently 
revived,  which  had  the  effect  to  reinstate  the 
liens  upon  the  real  estate  from  the  date  of 
the  order  of  revivor.  Eaton  v.  Hasty,  6  Neb. 
419,  29  Am.  Rep.  365;  Cathcart  v.  Potter- 
field,  5  Watts  (Pa.)  153;  Norton  v.  Bearer, 
5  Ohio,  178."  In  Brier  v.  Trader's  N&t 
Bank  of  Spokane.  64  Pac.  831,  Mr.  Justice 
White  of  tlie  Supreme  Court  of  Washington, 
discussing  a  Jndguieiit  of  revivor,  says:  "It 
ts  not  the  mere  Hen  that  is  revived;  It  la 
the  Judgment  itself,  and  the  Hen  ss  an  Inci- 
dent of  the  revived  Judgment,  If  a  certified 
copy  Is  filed  with  the  auditor,  becomes  opera- 
tive In  the  same  manner  as  if  It  was  an  orig- 
inal Judgment  •  ♦  •  The  very  term 
'revive'  means  to  restore  or  bring  again  to 
life.  When  revived  it  becomes  a  new  judg- 
ment, on  which  execution  may  Issue  as  a 
personal  liability,  and  it  continues  in  exis 
tence.for  five  years  longer,  from  the  date  of 
the  order  of  revival,  and  the  lien  thereof. 


like  the  Judgment,  an  Incident  thereto  la  a 
new  creation,  and  dates  from  the  order  of 
revival.  •  •  •  In  Bank  of  Commerce  v. 
Wiltsle  (Ind.  Sup.)  53  N.  E.  950,  954,  47 
U  R.  A.  489,  Mr.  Justice  Baker,  speaking  for 
the  court,  said:  "The  primary  meaning  of 
'revive*  Is  to  'give  life  to  again.'  If  It  Is  a 
creative  act  to  give  life  to  dead  matter  once. 
It  Is  no  less  a  creative  act  to  give  life  again 
to  the  same  matter  when  it  becomes  dead. 
In  the  word  'revive'  the  syllable  're*  indi- 
cates the  use  of  old  matter,  and  the  syllable 
*vive'  means  to  give  life  to,'  which  Is  one  of 
the  primary  meanings  of  the  word  'create.' " 

Counsel  for  respondent  cites  Bankers'  Life 
Ins.  Co.  V.  Bobbins,  59  Neb.  173,  80  N.  W. 
484,  in  support  of  his  theory  that  appellant 
only  had  an  order  of  revivor  and  not  a  judg- 
ment in  the  Nebraska  court,  and  quotes  from 
the  opinion  in  the  above  case  as  follows: 
"The  statutory  proceeding  to  revive  a  dor- 
mant Judgment  Is  a  substitute  for  the  com- 
mon-taw writ  of  scira  facias.  It  Is  not  the 
commencement  of  a  civil  action,  but  the  con- 
tinuation of  an  action  previously  commenced. 
The  object  In  view  la  not  to  obtain  a  judg- 
ment, but  to  obtain  permission  of  the  court 
to  execute  a  Judgment  already  in  exlst^ce." 
He  also  cites  Helper  v.  Davis  (Neb.)  49  N.  W. 
458,  13  L.  R.  A.  566,  29  Am.  St  Bep.  457. 
In  this  case  a  judgment  was  recovered 
against  defendant  In  January,  1879,  In  the 
state  of  Illinois.  Soon  thereafter  he  moved 
to  the  state  of  Nebraska.  On  the  12th  day 
of  October,  1888,  the  Judgment  In  Illinois  wa& 
revived  In  tliat  state  without  jurisdiction  of 
the  person  of  the  defendant  In  December 
following  this  action  was  brought  In  the  dis- 
trict court  of  Fillmore  county  upon  the  judg- 
ment so  alleged  to  have  been  revived.  The 
lower  court  made  findings  as  above  Indicated, 
the  important  one  being  "that  no  personal 
service  of  the  notice  was  had  of  said  proceed- 
ings upon  said  defendant  who  then  and  now, 
and  for  eight  years  past  has  continually  been 
a  resident  of  Fillmore  county.  Neb.,  and  be 
had  no  notice  or  knowledge  in  any  manner 
of  said  proceedings.  It  is  therefore  consider- 
ed by  the  court  that  said  cause  of  action  did 
not  accrue  within  five  years  next  before  the 
commencement  of  this  action,  and  is  therefore 
barred  by  the  statute  of  limitations.  •  •  •  " 
The  appellate  court  affirms  this  Judgment 
but  distinguishes  between  this  case  and  the 
Packer-Thompson  Case,  supra,  and  reafflrma 
the  latter  caee. 

In  our  view  of  the  case  under  considera- 
tion. It  matters  not  what  the  final  action  of 
the  district  court  of  Nebraska  may  be  termed, 
let  it  be  an  order  reviving  an  old  judgment 
or  let  It  be  a  new  Jndt^ent  the  object  and 
purpose  of  the  order  is  the  same  in  either 
case.  The  effect  is  to  continue  in  force  in 
Nebraska  a  judgment  against  Uie  defendant 
five  years  from  the  date  of  this  order.  Our 
statute  would  begin  to  run  against  the  Judg- 
ment or  order  of  revivor  from  Its  date.  This 
Is  not  only  true  as  shown  by  the  decisions  of 
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the  court  of  last  resort  of  Nebraska,  but  a 
Ions  line  of  authorities  from  other  etates  are 
Id  harmony  with  this  conclaslon.  Why 
Bbonld  it  be  otherwise?  Respondent  was 
twice  given  an  opportunity  In  the  courts  of 
Nebraska  to  defend  against  this  judgment, 
or  the  claim  upon  which  It  is  founded,  yet 
we  find  a  judgment  rendered  In  the  first  in- 
stance, and  an  order  of  revivor  In  the  sec- 
ond, after  respondent  had  had  his  dtiy  In 
court  to  show  why  the  judgment  should  uot 
be  revived.  When  revived  it  Is  given  new 
life,  and  our  statute  of  limitations  does  not 
begin  to  run  until  after  the  date  of  the  order 
of  revivor. 

The  judgment  Is  reversed,  and  cause  re- 
manded for  further  proceedings  consistent 
with  the  views  herein  expressed.  Costs 
awarded  to  appellants. 

AIL8HIE  and  SUTjLIVAN,  JJ^  concnr. 


(U  Idabo,  M) 

NORTH  ft  DOUGLAS  v.  WOODLAND. 

(Supreme  Court  of  Idaho.  Feb.  10,  1000.) 

L  Animals— CoNTAQious  Diseases— Action 
roB  Damages. 

In  n  civil  notion  for  damages,,  under  Sess. 
Laws  1001,  p.  151,  §  21,  scienter  need  not  be  al- 
leged or  nroven  where  carelessness  or  negligence 
Is  averred. 

[Ed.  Note. — For  cases  in  point,  see  ToL  2, 
OenL  Dig.  Animals,  |  81.] 

2.  SAHB—PLBADTnO. 

In  declaring  the  acts  mentioned  In  the 
above  section,  punishablA  by  fine,  imprison- 
ment, or  both,  the  Legislature  was  exercising 
the  police  powers  of  the  state,  and  In  such  case 
ttie  complaint  need  not  allege  that  the  defend- 
ant knew  the  act  complained  of  was  unlawful. 

8:  Saw. 

Under  the  provisions  of  sections  21,  2*1, 
p.  151,  Laws  1001,  and  section  iiSSQ,  Rev.  St 
3887,  a  complaint  that  alleges  that  the  injury 
complnined  of  was  the  result  of  the  careless  end 
negligent  acts  of  defendant  is  sufikdent. 

4  TbiaI^— INSTBUCTIONS. 

■NVhere  the  InstructioTia  to  the  jary  fairly 
state  the  law  on  all  the  issues  involvedt  it  is 
not  error  to  refnse  requests  of  defendant,  even 
though  they  may  be  a  repetition  of  the  law  of 
the  case. 

lEd.  Note. — For  cases  in  point,  see  voL  46. 
Cent.  Dig.  Trial,  S8  651-659.J 

&  Appeal— Rev  TEW— Damages. 

Where  a  verdict  is  not  in  excess  of  the  de- 
mand of  pinintiff's  complaint  and  no  error  ap- 
[tearing  In  the  admission  of  the  evidence  or  in- 
structions of  the  court,  and  there  is  any  evi- 
dence tending  to  prove  the  amonnt  of  damages, 
liiis  court  will  not  examine  the  evidence  to  as- 
certain whether  the  verdict  is  excessive  or  not, 
where  the  defendant  falls  or  refuses  to  submit 
evidence. 
(Syllabus  by  tiie  Court.) 

Appeal  from  District  Court,  Bingham 
County ;  J.  M.  Stevens,  Judge. 

Action  by  North  &  Douglas  against  T.  J. 
Woodland.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Affirmed. 

J.  W.  Jones  and  Gray  &  Boyd,  for  appel- 
lant. Hansbrough  &  AdamBon,  for  re^ond- 
enta. 


STOCKSLAOER.  G.  J.  This  actioq  Is  for 
the  recovery  of  damages,  plaintiffs  alleging 
that  defradant  wrongfully  and  n^llgently 
permitted  his  sheep,  which  were  infected 
with  scab,  and  not  in  charge  of  a  herder,  to 
run  upon  the  public  highway  and  mix  with 
the  sheep  of  plaintiffs  which  were  being 
driven  along  such  highway,  free  from  scab 
or  other  Iniectious  disease,  fat  and  in  good 
condition  and  not  upon  quarantined  ground; 
that  because  of  such  mixing  and  interming- 
ling of  sheep,  the  plaintiffs  were  compelled 
to  dip  those  which  came  in  contact  with  de- 
fendant's sheep  and  otherwise  to  treat  them, 
to  the  Injury  of  such  sheep,  and  to  pinlntlfCs* 
damage  In  the  sum  of  ^77.55.  Defendant 
filed  a  general  demurrer  which  was  overrul- 
ed, whereupon  he  filed  an  answer  and  cross- 
complaint.  The  answer  denies  ail  the  ma- 
teria] allegations  of  the  couiplnlut.  The 
cross-complnint  sets  up  negilgence  on  the 
part  of  plnintlffs  in  permitting  the  sheep  to 
be  mixed  and  commingled,  alleging  that  by 
reason  of  the  careless  and  negligent  manner 
plaintiffs,  their  agents  and  employGs,  handled 
their  sheep  in  driving  alontj  the  highway, 
about  2G0  of  plaintiffs'  slieep  escaped  from 
their  he["d  and  entered  through  the  fence 
and  upon  the  feed  ground  of  defendant  and 
without  defendant's  knowledge  or  consent 
mixed  with  his  sheep.  Plaintiffs  answered 
this  cross-complaint  denying  the  material  al- 
legations thereof.  At  the  trial  of  the  cause 
a  jury  was  Impaneled  and  a  verdict  was  re- 
turned in  fflvor  of  the  plaintiffs  for  tiie  sum 
of  $40403,  for  which  amount  judgment  was 
entered.  The  appeal  Is  from  the  Judgment, 
and  from  an  order  overruling  a  motion  for 
a  new  trial.  Counsel  for  appellants  assigns 
10  errors  and  urge  all  of  them  in  their  brief. 

The  first  Is  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained.  They 
say:  "The  action  is  one  ex  delicto  for  dam- 
ages and  the  right  of  plaintiffs  to  recover  de- 
pends solely  upon  their  proper  allegation  and 
proof  of  negligence  on  the  part  of  defendant 
only."  Again  they  say:  "It  was  not  alleged 
In  the  complaint  that  the  sheep  of  defendant 
were  quarantined  because  of  their  having  any 
infectious  disease,  nor  was  It  alleged  that  de- 
fendant knew,  or  had  reason  to  believe,  that 
his  sheep  had  the  Bcaii  or  any  infectious  dis- 
ease at  the  time  the  iDtermlngllng  occurred, 
and  for  these  reasons  the  attempted  allega- 
tions of  negligence  on  the  part  of  the  defend- 
ant is  tuBufilclent.  It  consists  solely  In  the 
statement  that  defendant  carelessly  and  ueg- 
ligently  permitted  the  herds  to  get  together 
and  become  mixed  on  the  public  highway,  by 
reason  of  their  being  no  herder  with  defend- 
ant's said  sheep."  This  statement  In  the 
brief  of  learned  counsel  for  appellant  fairly 
states  the  issue  Involved  in  this  action.  lu 
other  words,  If  the  doctrine  of  scienter  Is 
applicable,  the  demurrer  should  have  been 
Bustaiued;  otherwise  it  was  not  error  to  over- 
rule It  An  exnmiimtion  and  construction  of 
the  various  statutory  provisions  o£-tliis  state 
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relating  to  the  privileges  graQted  flock  mae- 
tere  and  their  employes  In  handling  theli 
,  herds  on  the  pnbllc  domain  and  the  public 
highways  of  the  state,  together  with  the  re- 
strictions cast  upon  she^  Infected  with  what 
iB  commonly  called  "scab,"  or  any  other  In- 
fectious or  contagious  disease,  must  neces- 
sarlly  determine  the  important  question  at 
issne,  as  the  constitutionality  of  none  of  the 
provisions  Is  Questioned.  It  Is  apparent  that 
all  the  legislation  on  this  question  has  been 
with  the  view  of  entirely  eradicating  scab 
and  other  diseases  from  the  flocks  of  the 
state,  and  whilst  In  some  Instances  the  rem- 
edy may  seem  harsh  and  even  oppressive, 
nerertlieleas  It  Is  evident  that  such  leglsla- 
tlon  has  met  with  the  approbation  of  those 
engaged  In  the  she^  Industry  In  this  state 
or  It  would  have  been  defeated,  no  other  In- 
dustry being  interested  In  the  subject-mat- 
ter of  such  legislation.  The  first  I^slatloD 
we  find  bearing  on  this  question  la  section 
CSSa  Rev.  St.  1S87,  It  says:  "Any  person 
owning  sheep  infected  with  scab  or  any  other 
infections  disease,  who  falls  to  keep  the  same 
secure  from  contact  with  other  sheep  or  who 
moves  or  drives  the  same  upon  any  highway, 
byway  or  across  any  range  where  other  sheep 
are  liable  to  range  or  be  driven,  without 
first  obtainlt^  a  written  permission  of  the 
sheep  commissioner  as  provided  in  section 
1221  of  the  Political  Code,  is  guilty  of  a  mis- 
demeanor and  must  be  fined  in  any  sum  not 
less  than  two  hundred  and  fifty  nor  more 
than  two  thousand  dollars."  Section  1221 
above  referred  to  and  section  6SS6,  supra, 
were  enacted  by  the  12th  session  of  our  ter- 
ritorial Legislature  and  were  incorporated 
Uito  the  Revised  Statutes  of  1887.  The  con- 
ditions and  penalties  are  practically'  the 
same.  Section  1221,  however,  provides  that: 
"The  owner  of  any  sheep  Infected  with  scab 
•  •  •  may  move  the  same  by  first  obtain- 
ing a  written  permission  of  the  sheep  com- 
missioner of  the  county  wherein  he  wishes  to 
move  them,  which  permission  must  state  the 
manner  In  which  they  are  to  be  moved,  and 
the  place  to  which  they  are  to  be  moved  and 
the  route  designated;  but  the  sbe^  com- 
missioner must  not  give  permission  to  any 
person  to  move  any  sheep  so  Infected  across 
any  range  where  healthy  sheep  are  accustom- 
ed to  range.  •  •  • "  These  two  sec- 
tions seem  to  have  been  sufllclent  for  the 
puriK^e  for  which  they  were  Intended  until 
the  6th  session  of  our  state  L^lslature  (1001) 
when  an  act  entitled:  "An  act  to  suppress 
contagious  and  infections  diseaiies  of  sheep 
to  create  the  ofllce  of  sheep  Inspector  and 
deputy  state  she^  Inspectors  •  •  •  and 
repealing  all  acts  In  conflict,"  was  enacted. 
Section  0  (page  145)  of  this  act  provides: 
"Whenever,  upon  an  examination  of  any 
bands  or  herds  of  sheep  kept  or  herded  In 
any  county  of  the  state  of  Idaho,  the  deputy 
sheep  Inspector  of  such  county  or  district 
thereof  shall  find  such  sheep,  or  any  portion 
of  them,  afrected  or  Infected  with  the  scab  or 


scabies,  or  any  other  infections  or  conta- 
gious disease,  the  entire  band  or  herd  shall 
be  considered  as  Infected  and  treated  as  snch 
and  he  shall  immediately  quarantine  the 
same  and  forthwith  notify  the  owner  or  per- 
son in  charge  of  such  sheep,  in  writing:, 

*  *  *  "  Section  21  (page  161)  of  the  same 
act  provides  "Any  person  or  persons  own- 
ing or  having  under  their  control  sheep 
or  bands  of  sbe^  which  bare  become  infect- 
ed with  the  scab  or  other  infections  or  con- 
tagions disease,  for  a  period  of  fifteen  days 
without  r^rtlng  the  fact  to  the  deputy 
sheep  inspector  of  such  county  or  district 
thereof  where  such  sheep  are  situate,  in  writ- 
ing,  shall   be   guilty  of   a  misdemeanor. 

•  •  • "  Section  23  provides:  "In  any 
action  or  proceeding,  civil  or  <Timlnal,  aris- 
ing under  this  act,  and  all  persons  having 
any  interest  In  sheep  or  controlling  the  same, 
and  concerning  which  said  action  or  proceed- 
ing is  had,  shall  be  deemed  the  owner  of  said 
sheep,  and  shall  be  liable,  jointly  and  sever- 
ally, for  such  violation.  Any  herder  or 
shepherd  or  other  person  In  charge  of  sheep 
may  be  sworn  to  give  any  deputy  sheep  In- 
spector any  and  all  Information  as  to  the  con- 
dition of  the  sheep  In  his  chai^,  to  the  best 
of  Ills  knowledge,  on  being  requested  so  to 
do  by  the  deputy,  and  upon  refusing  to  do  so 
shall  be  guilty  of  a  misdemeanor.   *   *    *  " 

This  is  all  the  legislation  we  find  bearing 
directly  upon  the  question  under  considera- 
tion, and  It  only  remains  for  us  to  ascertain 
from  the  language  of  the  several  sections 
quoted  just  what  was  Intended  by  the  law 
makers.  There  can  be  no  question  of  the 
intent  of  the  Ijegislature  In  the  passage  of 
al!  acts  relative  to  scaby  sheep;  there  Is  no 
other  Infectious  or  contagious  disease  known 
to  exist  among  slieep  In  this  state;  hence  it 
It  conclusive  that  all  legislation  Is  aimed 
at  the  eradication  of  this  pest  It  Is  also  be- 
yond question  that  all  effbrts  have  been  to- 
ward the  one  common  purpose  of  confining 
the  disease  to  the  band  where  discovered, 
and  by  a  system  of  thorough  dipping  to  eradi- 
cate it  when  discovered  as  qnl<^ly  as  possible. 
The  quarantine  law  was  enacted  with  this 
object  In  view.  That  parties  owning  or  be- 
ing in  possesion  of  sheep  Infected  with  scab 
should  report  such  fact  to  the  deputy  inspect 
tor  of  the  county  or  district  within  fifteen 
days,  only  bears  out  the  conclusion  that 
prompt  and  heroic  efforts  are  to  be  made  by 
all  parties  concerned  to  efCectually  eradicate 
the  disease  from  the  flocks  of  the  state.  If 
the  proTlslons  of  our  law  relative  to  acah 
are  to  be  construed  as  urged  by  counsel  for 
appellant,  the  entire  system  is  a  farce.  It 
would  be  very  convenient  for  the  owner  of 
a  hand  of  sheep  not  to  discover  scab  until  a 
convenient  season,  and  then  have  15  days 
thereafter  In  which  to  rei>ort  such  discovery 
to  the  deputy  Inspector  for  his  county  or  dis- 
trict. The  law  requires  the  owner  of  Bheep» 
as  well  as  any  one  in  chaise  thereof,  to  re^ 
port  their  condition  If  scab  or  other  infec- 
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ttons  or  contagions  disease  Isdlscovered  to  the 
Eheep  inspector  within  15  days  after  such  dis- 
covery, ttius  enjoining  upon  the  owner  amA 
his  employes  constant  care  and  watchfulness 
over  their  flocks.  Again,  it  is  a  well  known 
fact  that  no  one  has  the  opportunity  of  dls- 
coTering  scab  so  readily  as  the  herder  or  per- 
Bon  in  dally  charge  of  the  sheep,  and  when  It 
develops  It  will  not  be  long  before  he  knows 
it.  It  has  none  of  the  characteristics  of 
what  is  commonly  called  "Texas  fever." 
That  disease  is  never  apparent  in  the  native 
Texas  cattle,  but  other  cattle  coming  In  con- 
tact with  Texas  cattle,  or  herded  on  a  range 
over  which  they  have  passed  may  become  in- 
oculated ;  not  so  with  the  scab ;  ft  is  not  dif- 
ficult to  detect  j  it  leaves  its  marks  on  every 
sheep  affected,  and  any  practical  herder  is 
soon  aware  of  Its  presence  ana  may  find  It 
If  he  make  the  effort  As  we  view  it,  the 
object  and  purpose  of  our  law  is  to  make  the 
owner  and  herder  diligent  and  carefnl  and 
report  any  evidence  they  may  have  of  the 
existence  of  scab  In  their  flocks,  and  provides 
a  severe  penalty  for  neglecting  to  do  so. 
When  .we  ask  the  reason  for  the  legislation 
there  Is  but  one  answer  and  that  le  the  com- 
plete eradication  of  the  disease  from  the 
flocks  of  the  state.  It  Is  a  part  of  the  pub- 
lic policy  of  the  state  and  comes  within  the 
exercise  of  its  police  powers.  The  law  pre- 
Buines  that  every  man  knows  the  condition 
of  his  sheep  and  requires  him  to  report  the 
existence  of  scab  within  15  days  after 
It  makes  Its  appearance — not  15  days  after 
be  has  reported  It  to  some  one  else  other  than 
the  authorized  sheep  Inspector-^nd  were  It 
otherwise,  as  Is  said  by  counsel  for  resi>ond- 
ents,  "a  person  could  drive  his  scabby  sheep 
upon  the  public  highways  and  herd  and 
drive  them  upon  the  public  domain  where 
other  sheep  without  Infection  were  herded  and 
driven ;  th^  could  Infect  all  the  ranges  with- 
in the  state  with  scab,  and  all  the  sheep  up- 
on them,  and  when  arrested  or  a  civil  action 
was  brought  for  damages,  they  could  escape 
the  consequences  of  their  wrongful  acts  by 
merely  saying  that  they  had  no  notice  or 
knowledge  that  the  sheep  were  Infected  with 
scab."  This  statement  is  undoubtedly  true, 
and  we  think  the  Legislature  intended  to 
overcome  the  difllculties  above  suggested  by 
section  21.  Sess.  Laws  inoi,  p.  351.  It 
would  be  practically  Impossible  for  the  inspec- 
tor to  inspect  the  innumerable  number  of 
sheep  within  his  territory ;  they  are  usually 
kept  as  far  from  civilization  and  the  public 
highways  of  the  state  as  possible  from  early 
spring  until  late  fall,  then  if  not  on  feed 
grounds,  off  on  the  desert  and  away  from 
habitations.  If  the  duty  of  discovering  scab 
and  quarantining  devolved  'upon  the  Inspec- 
tor, the  law  would  be  a  nullity,  and  sheep 
upon  the  public  range  would  be  instantly 
exposed  to  scab  winter  and  summer.  The 
law  was  intended  to  make  each  owner  the 
guardian  of  jila  own  flocks,  and  even  goes  so 


far  as  to  Impose  the  duty  and  add  a  praalty 
upon  the  herder  or  person  In  charge. 

In  discussing  a  law  similar  to  ours,  the 
Supreme  Court  of  Oregon,  In  State  v.  Ster- 
rltt,  24  Pac.  523,  which  was  an  indictment 
returned  by  the  grand  Jury  charging  the  de- 
fendant with  "unlawfully  moving  sheep  in- 
fected with  scab  from  place  to  place  without 
first  having  obtained  a  traveling  permit  there- 
for," The  information  did  not  charge  that 
the  defendant  knew  the  sheep  were  Infected 
with  scab  at  the  time  of  their  removal,  and 
for  this  reason  defendant  demurred  to  the 
Bufflciency  of  the  indictment  This  demur- 
rer was  overruled.  The  court  say:  "The 
first  objection  insisted  upon  was  that  the  in- 
dictment failed  to  allege  knowledge  of  the 
defendant  that  the  sheep  had  the  scab  at 
the  time  of  their  removal.  In  a  very  large 
class  of  offenses,  and  mainly  those  that  were 
classed  as  mala  in  se  at  common  law,  guilty 
knowledge  is  necessary  to  complete  the  of- 
fense, and  it  must  be  alleged.  But  In  that 
other  class,  wrongs  which  are  forbidden  by 
statute,  and  more  especially  those  offenses 
which  are  made  punishable  In  furtherance 
of  the  irablic  policy  of  the  state,  such  as  the 
exercise  of  the  police  powers,  the  collection 
of  revenue,  and  the  like,  are  punishable 
whether  the  offender  had  guilty  knowledge 
or  not.  This  distinction  was  lately  sustain- 
ed in  this  court  In  State  v.  Chastain,  23  Pac. 
063,  and  is  adhered  to.  The  offense  under 
consideration  t>elong8  to  the  latter  classifica- 
tion, and  is  punishable  whether  the  accused 
party  knew  the  sheep  were  diseased  or  not 
•  ♦  ♦  "  If  a  criminal  action  can  be  main- 
tained under  the  statute  of  Oregon,  upon 
which  the  above  prosecution  was  based,  with- 
out alleging  and  proving  guilty  knowledge, 
why  may  not  a  civil  action  for  damages 
be  maintained  under  section  21,  supra,  with- 
out su^  allegation  and  proof;  we  can  see 
no  valid  reason  why  not  The  authorities 
cited  by  appellant  do  not  reach  the  issue  In- 
volved here 

In  Patee  v.  Adams  (Kan.)  14  Pac.  505,  the 
court  considered  and  discussed  a  case  where- 
in the  defendant  in  good  faith  purchased  in 
the  market  at  Kansas  City  certain  cattle, 
shipped  them  to  Manhattan,  in  Kansas,  where 
they  were  unloaded  into  the  stockyards  of 
the  Union  Pacific  Railway  and  were  immedi- 
ately seized  by  virtue  of  a  process  issued  by 
a  Justice  of  the  peace,  the  possession  being 
withheld  from  defendant,  he  having  no  op- 
portunity to  examine  the  cattle,  even  if  the 
"Texas,  splenic,  or  Spanish  fever"  could  be  , 
detected  by  an  examination  as  readily  as 
scab,  the  defendant  was  in  no  wise  to  blame, 
as  it  is  shown  that  plaintiff's  cattle  were 
diseased  by  the  catile  of  defendant  whilst 
they  were  In  the  custody  of  the  officer.  The 
court  Instructed  the  Jury  that  "If  the  defend- 
ant knew,  or  had  reason  to  know,  or  could 
by  ordinary  diligence  have  known,  that  the 
cattle  were  diseased,   •   •   •   you  will  find 
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for  the  plaintiff."  This  inatructlon  Is  upheld 
by  the  court.  It  Is  said  In  the  opinion: 
"Doubtless,  the  Legislature  has  the  authority 
to  dispense  with  the  necessity  ot  alleging  and 
proving  knowledge;  but  before  a  party  who 
Is  without  fault,  or  without  knowledge  that 
his  cattle  can  cause  Injury,  can  be  held  lia- 
ble, the  legislative  design  to  create  such  lia- 
bility should  be  'plainly  pronounced.' " 

Under  the  head  of  "Proof  of  Scienter — 
When  Necessary,"  learned  counsel  for  appel- 
lant cite  volume  2,  Am.  &  Eng.  Ency.  of 
Law,  3G4.  The  text  says:  "If  domestic  an- 
imals are  rightfully  in  the  place  where  they 
do  the  injury  complained  of,  the  owner  will 
not  be  liable  unless  be  bad  knowledge  of  the 
vicious  propensity  of  such  animal;  and  In  an 
action  for  such  Injuries,  knowledge  on  the 
part  of  the  owner  must  be  alleged  and  prov- 
ed." Cases  are  cited  by  the  author  under 
tbls  text  from  a  large  number  of  states,  but 
an  examination  of  them  discloses  that  they 
follow  the  subject  laid  down  In  the  text,  and 
only  refer  to  the  vicious  or  dangerous  char- 
acter of  domestic  animals  and  the  duty  of 
the  owner  thereof  In  protecting  the  public 
from  Injury  therefrom.  Our  attration  is  al- 
.  so  called  to  pages  381,  382,  same  book,  and 
under  the  same  bending  we  find  this  text: 
"In  those  jurisdictions  where  stock  is  allowed 
to  nm  at  lai^e.  and  statutes  have  been  en- 
acted making  the  owners  of  diseased  or  dis- 
tempered cattle  liable  for  any  communication 
of  such  disease,  It  Is  generally  held  that 
scienter  on  the  part  of  the  owner  of  such  dis- 
eased cattle,  should  be  alleged  and  proved." 
One  of  the  cases  cited  here  and  really  the 
one  upon  which  counsel  for  api^ellant  seems 
to  place  the  most  reliance,  Is  Fatee  t.  Adams, 
supra;  the  author  says:  "The  theory  of  the 
statute  (Kansas)  Is  that  the  liability  arises 
upon  the  negligence  of  the  party  who  drives, 
or  causes  to  be  driven,  the  cattle  that  com- 
municate the  fever;  and  how  can  negligence 
be  attributed  to  those  who  go  Into  a  market 
In  the  state  and  purchase  such  cattle  when 
they  have  no  notice,  and  no  facts  exist  by 
which  they  would  be  chargeable  with  notice 
that  the  cattle  had  the  fever,  or  were  liable 
to  comniunicnte  it?  The  rule  of  the  common 
law  In  such  cases  Is  that  knowledge  is  indis- 
pensably necessary  to  a  recovery."  This 
author  also  cites  Barnum  v.  Vandusen,  16 
Conn.  200,  where  defendant's  sheep  trespass- 
ed upon  plalntiCTs  land  and  communicated 
to  plaintifTB  sheep  a  disease  known  as  "hoof 
distemper,"  there  being  no  sufficient  justifica- 
tion for  the  trespass,  it  was  held  that,  "In 
order  to  recover  damages  It  was  not  neces- 
sary to  show  that  defendant  had  knowledge 
of  the  diseased  state  of  his  sheep  but  tbnt 
such  evidence  was  competent  to  enhance  the 
damages."  etc.  Other  authorities  are  cited, 
but  they  do  not  convince  us  that  the  doc- 
trine announced  In  State  v.  Sterritt  is  not 
the  correct  one  in  cases  of  the  character  of 
the  one  under  consideratloa. 

It  is  next  insisted  by  counsel  for  ap];>ellant 


that  plalntiflC  was  guilty  of  contributory  neg- 
ligence resulting  la  the  loss  complained  of 
herein.  For  this  reason  they  cannot  recover. 
The  complaint  alleges,  among  other  things, 
that  said  sheep  were  allowed  to  become  mix- 
ed and  to  get  together  by  reason  of  the  negli- 
gence and  carelessness  of  the  defendant  as 
aforesaid,  and  without  any  fault  of  the 
plaintiffs.  Evidence  was  submitted  on  the 
question.  The  first  witness  was  C.  A.  Valen- 
tine. He  says:  "Mr.  Woodland  had  one 
band  of  sheep  on  the  west  aud  one  on  the 
east  side  of  the  road;  there  was  no  one  with 
the  band  on  the  west  aide  when  we  got 
there,  and  their  sheep  had  been  coming  out 
onto  the  road.  •  •  •  There  is  a  lot  of 
willows  growing,  and  we  could  not  see  them 
until  we  got  close  to  them,  and  they  started 
coming  out  on  the  road  and  getting  into 
our  sheep.  •  *  •  After  we  had  them  most- 
ly all  cut  off  and  going  back  to  their  feed 
ground  then  Mr.  Woodland  and  two  or  three 
of  his  men  came  over  from  on  the  east  side; 
no  one  was  with  this  band  on  the  west  side." 
Wlllard  Christianson  testified:  "It  took  us 
about  15  minutes  to  sifeparate  the  sheep^  Mr. 
Woodland's  sheep  were  right  along  the  road 
when  '  I  first  saw  them  there.  The  feed 
ground  extends  right  up  to  the  road,  and 
there  was  no  one  with  the  sheep  when  the 
mixup  began,"  It  is  shown  by  the  evidence 
that  as  soon  as  the  men  in  charge  of  respond- 
ent's sheep  discovered  the  sheep  of  appellant 
near  the  highway  through  which  they  were 
driving  respondents'  sheep,  they  used  every 
effort  within  their  power  to  prevent  the  mix- 
up.  It  was  clearly  the  duty  of  appellant  to 
have  some  one  in  charge  of  his  sheep  at  all 
times,  especially  when  they  were  being  fed 
and  held  near  the  highway  through  which 
other  sheep  were  privileged  to  pass  whether 
they  were  diseased  or  not  It  was  shown 
that  the  fence  was  not  sufficient  to  keep 
them  from  passing  back  and  fortii  from  the 
feed  grounds  to  the  highway,  and  with  ordi- 
nary diligence  on  the  part  of  appellant  his 
sheep  could  have  been  kept  hack  from  the 
highway  whilst  respondents'  sheep  were  pass- 
ing through.  This  duty  he  owes  to  the  pub- 
lic who  have  license  to  the  use  of  the  high- 
way, and.  In  our  opinion,  it  was  his  negli- 
gence In  not  having  a  herder  in  charge  of 
bis  sheep  that  resulted  In  the  mixup,  an^ 
consequently  the  damage  resulting  tlierefrom 
to  respondents.  Mr.  Douglas,  one  of  the  re- 
spondents, testified  to  a  conversation  with  ap- 
pellant the  day  following  the  mlxnp,  as  fol- 
lows: "I  said.  'Mr.  Woodland,  you  know  bet- 
ter than  I  do  how  those  sheep  have  been 
run,  and  you  know  whether  they  have  scab, 
and  if  you  will  guaranty  me  that  those  sheep 
will  not  break  oht,  I  will  take  them  out.' 
And  he  snld,  'I  will  advise  you  not  to  take 
the  sheep  "out*  I  said,  'What  will  you  do 
with  the  sheep?"  'I  will  take  care  of  them,* 
'je  says,  'and  dip  them  twice  and  turn  them 
over  to  you  clean,  so  yon  can  put  them  in 
your  herd  and  go  any  place  with  them.'  Q. 
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I  will  ask  yon  to  state  whether  or  Dot  at 
tbac  time  Mr.  Woodland  told  you  be  bad  scab 
In  his  sheep?"  Appellant's  counsel  objected 
to  this  question  on  the  ground  that  "It  was 
not  alleged  In  the  complaint  that  tbe  defend- 
ant knew  or  had  reason  to  know  that  his 
sheep  bad  the  scab,  also  because  tbe  question 
la  leading."  The  court  overruled  tbe  objec- 
tion and  the  witness  answered.  "Mr.  Wood- 
land  told  me  that  be  bad  scab  and  had  had  it 
for  some  time  and  directed  me  to  leave  them 
in  there  nod  he  would  dip  them  twice  and 
turn  them  back  to  me."  There  was  no  error 
in  this  ruling  of  the  court  Tbe  evidence 
was  material  to*  respondents  to  establish  a 
reason  for  leaving  their  sheep  with  appel- 
lant'B.  It  is  also  sbown  by  this  evidence  that 
appellant  not  only  knew  at  the  time  of  tbe 
mlxup  that  his  sheep  had  the  scab,  but  had 
known  it  for  some  time  prior  thereto,  and  this 
evidence  Is  in  no  wife  contradicted.  This 
being  true,  appellant  should  have  been  un- 
usually diligent  in  holding  his  sheep  on  bis 
feed  grounds  and  especially  keep  them  from 
passing  tbroD^  tbe  fence  iip<»i  the  highway 
where  clean  sheep  were  likely  to  be  dilTOi 
at  any  time. 

Errors  are  assigned,  based  on  the  instruc- 
tlons  givoi  tbe  jury,  and  tbe  refusal  of  the 
court  to  give  certain  reqtMSta  of  appellant. 
We  bare  carefolly  examined  the  Instmctlons 
given  by  tbe  court,  and,  in  our  view  of  thu 
caae^  we  think  they  fally  state  the  law.  We 
find  no  error  in  the  record;  and  tbe  Judgment 
is  affirmed,  with  costs  to  respondents. 

AILSHIB  and  SULLITAK.  JJ.,  concur. 


<48  Or.  Ill) 

SHARKBT  et  al.  v.  GANDIANI  et  aL 

(Supreme  Court  of  Oregon.  Hay  !>  1906.) 

1-  Refebence— Spectal  Obdeb  of  Repebence 
—Taking  Testimony  in  Another  County 
— JuBisDimoN  OP  the  Person— Waiveb. 
Under  B.  &  C.  Comp.  S  827,  authorizing  a 
court,  whpn  a  suit  is  at  issue  on  a  question  of 
fact,  to  refer  tlie  cause,  and  also  to  appoint  a 
special  referee  to  take  the  testimony  of  wit- 
nesses residing  more  than  20  miles  from  tbe 
place  of  holding  court,  wliere  tlie  referee  ap- 
pointed, without  an  order  of  special  reference, 
went  to  another  county,  and  there,  over  plain- 
tiffH'  objection  and  exception,  took  the  testi- 
mony of  defendants'  witnesses,  plaintiff  waived 
the  frregnlarity  by  cross-examinlnR  the  witnesses 
before  the  referee ;  the  want  of  jurisdiction  be* 
ing  only  of  the  person. 

2.  Mines  and  Mineibals— Mining  Claim- 
Patent — Conclusiveness  as  Against  ad' 
vEBSB  Claimants. 

A  patent  from  the  United  States  for  a  min- 
ing claim  is  inclusive  of  all  the  facts  neces- 
sary to  establish  the  validity  thereof  as  against 
one  claiming  adversely  to  the  patentee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,  8  130.] 

3.  Same— Vein  ob  Lode  Location— Xonc^ 
SumciENCY— Statutobt  Requireuents. 

Under  Laws  lUOS,  p.  18,  |  10,  providing 
that  locations  or  attempted  locations  of  mining 
claims  not  complying  with  the  provisions  of  tbe 
act  shall  be  void,  an  attempted  location  is  void, 
wbers  tbe  notice  thereof  does  not  contain  "the 


number  of  lint^ar  feet  claimed  along  the  vein 
or  lode  each  way  from  the  point  of  discovery, 
with  the  width  on  each  side  of  the  said  vein 
or  lode,"  and  "the  general  counae  or_  strike  of 
the  vein  or  lode  as  ntfarly  as  may  be,"  aa  requir- 
ed by  section  1  of  the  act.    Id.,  p.  IG,  §  1. 

4.  Saue. 

Tbe  statute  was  designed  as  a  guide  only 
to  determine  the  rights  of  conflicting  claimants, 
thus  permitting  the  proper  marking  of  a  loca- 
tion at  any  time  before  adverse  rights  attach. 

5.  Same. 

Under  said  Laws  1898,  p.  16,  §  1,  and  under 
Rev.  St.  U.  S.  §  2320  [U.  S.  Comp.  St.  1901.  p. 
1424],  prescribing  the  length  of  mining  claims 
on  veins  or  lodes,  it  is  the  discovery  by  a  quali- 
fied person  of  a  lode  or  vein  of  rainerul-beariiig 
rock  in  place  on  the  vacant  land  of  the  United 
States,  and  the  appropriation  thereof  by  posting  a 
notice,  and  rccoralng  tbe  same  wfaen  so  required, 
and  by  marking  on  the  ground  the  boundaries 
80  that  they  may  be  readily  traced,  that  initiates 
a  valid  mining  claim. 

6.  Same  —  Discovert  of  Lode— InsumciEHT 
Location  —  Vawdiatino  Sake  by  Subsb- 

gUENT  DiSCOVBBY. 

Where  no  vein  of  mineral-bearing  rock  In 

[>1ace  Is  discovered  prior  to  posting  notices  of 
ocation  of  mining  claims,  a  subsequent  dis- 
covery validates  the  prior  jnsofficirat  location, 
if  no  adverse  rights  have  accrued. 

7.  Saue— Abahdohhbnt  or  Claiu— Maw  Lo- 
cation. 

Where  the  validity  of  mining  claims  is  es- 
tablished by  a  patent  therefor,  until  abandon- 
ment thereof  by  the  patentees,  so  as  to  render 
the  premises  a  part  of  the  unappropriated  pul)- 
lic  domain,  no  location  can  be  made  thereon  by 
other  parties. 

8.  Estoppel  —  Acquiescence  —  PEBinrriNO 
Expenditubes. 

Where  certain  of  plaintiffs  in  possession  of 
mining  claims  were  experienced  miners,  and 
knew  the  method  generally  adopted  of  marking 
on  the  ground  the  boundaries  of  mining  claims, 
of  which  defendant  was  Ignorant,  and  for  18 
months  saw  defendant  working  on  an  adjoin- 
ing and  conflicting  claim,  congratulated  him  on 
his  progress,  and  made  no  objections' until  he 
had  expended  about  $8,000  and  discovered  val- 
uable ore,  when  it  was  found  he  was  trespassing 
on  plaintiffs'  claims,  an  estoppel  might  arise  ;  the 
means  of  information  not  being  equal  to  the 
respective  parties  to  prevent  I>laint1ff8  from  as- 
serting their  right  to  the  premises  in  conflict  on 
the  ground  of  abandonment. 

9.  Mines  and  Minebals— Location  of  Clum 
—Abandonment — Tbansfeb  op  Title. 

An  abandonment  results  from  a  mere  ex- 
ercise of  the  will,  and,  so  far  as  it  relates  to  a 
vesled  estate  in  real  property,  is  ineffectual  to 
transfer  the  title. 

10.  Same. 

The  possible  fluctuations  In  value  in  min- 
ing claims  resulting  from  sudden  discoveries 
of  paying  ore  demand  a  different  rule  from  that 
whicb  usually  governs  vested  estates  In  land, 
and  necessitates  immediate  assertion  of  inclioate 
righto  In  such  claims,  when,  by  the  exercise  of 
reasonable  diligence,  the  locators  thereof  might 
ascertain  that  their  premises  are  being  invaded. 

11.  Same— PowEBS  of  Co-Tenant. 

One  of  plaintiffs,  as  superintendent  and 
managing  partner,  represented  another  of  plain- 
tiffs m  supervising  the  property.  Held,  that 
though  such  agent  could  not,  ordinarily,  with- 
out special  authority  from  all  the  co-tenants, 
abandon  any  greater  interest  than  he  alone  pos- 
sessed, yet  the  kind  of  property  in  controversy 
and  the  inability  to  decree  an  undivided  interest 
therein  to  defendant  by  reason  of  lack  of  identity 
in  boundaries  of  the  conflicting  claims  show  that 
such  superintendent  possessed  sufficient  au- 
thority from  all  the  co-tenants  to  hind  them 
by  hts  culpable  negligence  in  permitting  defei^' 
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ant  to  take,  hold  possesaioa  of,  and  improve, 

their  property  for  so  long  a  time. 

32.  Same— Actions  to  Determine  Cohfuct- 

JNO  OULIMS— ElVIDSnOE. 

In  BD  action  to  determine  title  to  confiict- 
ing  mining  claims,  eridcQce  examined,  and  held 
to  show  that  a  certain  monument  was  intended 
to  mark  the  northwest  corner  of  a  certain  loca- 
tion, instead  of  the  northnest  ceuter  end. 

Appeal  from  Circuit  Court,  Lane  County; 
J.  W.  Hamilton,  Judge. 

Action  by  Frank  0.  Sharkey  and  others 
against  C.  F.  Candiani  and  others.  Decree 
for  defendants,  and  plaintiffs  appeaL  Af- 
firmed. 

This  cause  having  beffli  reargued,  the  opin- 
ion heretofore  announced,  which  has  not  been 
published,  will  be  changed  to  accord  with  the 
view  now  entertained.  This  is  a  suit  by 
Frank  C.  Sharkey,  Louis  Zimmerman,  Fred 
E.  Sharkey,  and  N.  B.  Standisfa.  against  C.  F. 
Candiani,  Caesar  Marco,  and  j.  J.  Tyler,  to 
determine  the  right  of  possession  of  certain 
mineral  land.  The  complaint  states  that  the 
defendants  secured  a  survey  of  what  they 
designated  as  the  "Doctor"  lode  in  the  unor- 
ganized mineral  district  of  Bine  River,  Lane 
county,  and  applied  for  a  United  States  pat- 
ent therefor,  wh»eupon  plalntifTs  Interposed 
an  adverse  claim  to  a  part  of  the  premises 
included  In  such  sturey,  and  Instituted  this 
suit,  alleging,  inter  alia,  that  they  were  In 
poBsesslon  of  the  Louise  and  Lndqr  Boy  No. 
4  gnarte  mining  claims,  which  were  prior 
locations,  the  validity  of  which  bad  been 
maintained,  detailing  the  manner  tliereof  and 
showing  wherein  the  Doctor  lode  conflicted 
with  such  claims.  The  answer  having  denied 
the  material  alJegatitHis  of  the  complaint 
averred  that  plaintiffs  liad  abandoned  ail 
interest  in  the  premises  Inconsistent  with  the 
boundaries  ot  the  Doctor  lode,  and  that  by  rea- 
son of  their  conduct  they  ought  to  be  estopped 
to  assert  any  claim  thereto,  setting  out  the  facts 
which,  It  is  asserted,  constituted  the  alleged 
impediment  w^hlch  the  law  raises  to  preclude 
the  maintenance  of  this  suit  The  allegations 
of  new  matter  In  the  answer  having  been 
denied  In  the  reply,  th^  cause  was  referred, 
and  from  the  testimony  taken  the  court  found 
that  the  defendants,  by  reason  of  plaintiffs' 
ccmduct,  were  entitled  to  the  possession  of 
the  premises  in  dispute,  and  having  render- 
ed a  decree  In  accordance  tlierewitb,  the 
plaintiffs  appeal. 

Zera  Snow,  for  appellants.  L.  Bllyeu  and 
C  A.  Hardy,  for  respondents. 

MOORE,  3.  (after  stating  the  facts).  It 
is  contencted  by  plaintiffs'  counsel  that  an 
error  was  committed  in  refusing  to  strike 
from  the  transcript  much  of  the  testimony 
given  by  defendants'  witnesses,  because  it 
was  taken  out  of  tlie  Jurisdiction  of  the  trial 
court,  without  an  order  to  that  effect  The 
statute  authorizes  a  court,  when  a  suit  is 
at  issue  upon  a  question  of  fact,  to  r^r 
the  cause,  and  also  to  appoint  a  special  ref- 
eree foe  the  purpose  of  taking  testimony 


of  witnesses  residing  more  than  20  miles 
from  the  place  of  heading  court.  B.  &  O. 
Comp.  S  827.  This  suit  was  begun  and  tried 
in  Lane  connty,  and  the  referee  appointed 
therein,  without  an  order  of  apedal  refer- 
ence, went  to  Multnomah  county,  where,  over 
objection  and  exception  of  plaintiffs'  counsel, 
the  testimony  of  defendants'  witnesses  was 
taken.  These  witnesses,  however,  were 
cross-examined  before  such  referee  by  plain- 
tiffs' counsel,  who  thereafter,  in  Lane  coun- 
ty, offered  testimony  in  rebuttal  thereof.  In 
Brush  V.  MuUany,  12  Abb.  Prac.  (N.  T.)  344. 
it  was  insisted  that  a  referee  appointed  In 
one  county  in  New  Tork  could  not  without 
special  ai^intment,  take  the  testimony  of 
witnesses  in  any  other  county  of  that  state; 
the  cdurt  holding  that  an  objection  Interposed 
on  that  ground  went  to  the  Jurisdiction  ot 
the  referee,  and  intimating  tliat  It  was  doubt- 
ful whether  or  not  an  Indictment  for  per> 
Jury  wonld  lie  against  any  of  the  witnesses 
who  were  sworn  before  him  ontside  the  coun- 
ty In  which  he  was  appointed.  In  that  case, 
however,  a  default  by  all  the  defendants 
havli^  been  entered,  the  cause  was  referred 
and  the  testimony  taken  in  their  absence, 
thus  precluding  the  implication  of  a  waiver. 
In  Blevlns  v.  Morledge^  5  Okl.  141.  47  Pac. 
1068,  an  objection  was  interposed  that  a 
trial  before  referees  was  conducted  outside 
the  Jurisdiction  of  the  court,  and  it  was 
held  untenable  where  the  point  was  not 
raised  in  the  court  below.  It  is  fairly  to  be 
implied  from  the  decision  in  that  case  that 
an  objection  to  the  taking  of  testloiony  by  a 
referee,  outside  the  Jurisdiction  of  the  court 
appointing  him,  could  be  waived  by  the  par- 
ties. In  New  York  a  reference  ordered  by  a 
court  of  special  and  limited  jurisdiction  re- 
quires the  reference  to  take  the  testimony 
within  such  jurisdiction.  Bonner  t.  McPhall, 
31  Barb.  <N.  T.)  106.  Where,  however,  at- 
torneys stipulate  tiiat  a  referee  appointed 
by  a  surrogate  In  a  county  of  that  state  may 
take  the  testimony  of  witnesses  In  anotlier 
county  therein,  and  an  order  to  that  effect 
Is  entered.  It  cannot  be  subsequently  attack- 
ed, on  the  ground  of  a  want  of  jurlsdidjon, 
by  a  party  who  appeared  before  the  referee 
In  such  other  county  and  there  participated 
In  the  proceeding  had  therein  before  such 
referee.  In  re  Davenport  (Sur.)  74  N.  T.  Supp. 
740.  In  the  case  at  bar,  though  plaintiffs' 
counsel  objected  and  excepted  to  the  taking 
of  the  testimony  by  the  referee  in  Multnomah 
county,  they  nevertheless  participated  therein 
by  croBs-examinli^  the  witnesses  produced 
by  the  defendants.  To  strike  from  the  tran- 
script the  testimony  so  taken  would  be  to 
permit  plaintiffs  to  speculate  on  securing  a 
decree  in  their  favor,  but  falling  in  this 
I  re^peet^now  to  insist  that  an  error  was  there- 
by  committed,  would  be  allowing  them  to 
take  advantage  of  an  irregularity  which,  in 
uur  opinion,  they  voinntarily  waived;  the 
want  of  jurisdiction  being  only  to  the  iterson. 
Considering  the  case  on  its  merits  the 
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transcript  shows  that  prior  to  November, 
1899,  the  plalntiCfs  and  J.  W.  Moore  and 
G.  A.  Dyson,  as  tenants  In  common,  were  In 
possession  of  the  Louise  and  Luck;  Boy  No. 
4.  and  other  quartz-mining  claims  In  the 
Blue  River  district  upon  which  Improvements 
have  be^  made  of  the  value  of  about  $40,- 
000 ;  the  property  being  treated  as  one  mine, 
which  Is  known  as  the  "Lnchy  Boy  Group," 
and  was  under  the  supervision  of  the  plain- 
tiff Frank  C.  Shatkey  as  managing  partner. 
A  statement  of  the  means  adopted  by  plain- 
tiffs to  secure  a  title  to  their  claims  is  not 
deemed  essential,  for  a  patent  from  the 
United  States  having  been  exeaited  to  them 
therefor,  except  as  to  the  premises  In  conflict, 
is  conclusive  of  all  the  facta  necessary  to  es- 
tablish the  validity  thereof  as  against  a  party 
claiming  adverse  rights.  Anderson  v.  Bar- 
tels,  7  Colo.  256,  3  Pac.  223;  Iron  Silver  Min- 
ing Co.  V.  Campbell,  17  Colo.  207,  29  Pac 
513;  Uinta-  Tunnel  Co.  v.  Creede  Mill  Co., 
119  Fed.  164,  57  C.  C.  A.  200;  Last  Chance 
Mining  Co.  v.  Bunker  Hill.  etc..  Co.,  131  Fed. 
r.79.  66  C.  C.  A.  299;  Smelting  Co.  v.  Kemp. 
104  U.  S.  636,  26  L.  Ed.  875;  Calhoun  Gold 
Mining  Co.  V.  Ajax  Gold  MIn.  Ca,  182  U.  3. 
499,  21  Sup.  Ct.  885.  45  L.  Ed.  1200.  The 
defendant  Candianl  having  been  advised  by 
Zimmerman  to  go  to  the  Blue  River  mining 
district  and  secure  a  quartz  claim,  accepted 
from  him  a  letter  of  Introduction  which.  In 
November,  1899,  he  presented  at  the  mines  to 
Frank  C.  Sharkey,  who  showed  him  and  his 
associate,  one  G.  B.  Perelli,  every  attention 
possible.  After  remaining  plalntifFs'  guoBta 
several  days,  Candianl  and  Perelli  went  to  a 
tunnel  on  one  of  the  claims,  known  as  the 
"Gold  Dollar,"  where  they  saw  Dyson,  who, 
in  answer  to  their  Inquiry  as  to  wliether  or 
not  there  was  any  mining  property  that 
rould  be  secured  In  that  vicinity.  Informed 
them  that  vacant  public  land  could  be  found 
just  above  the  place  where  he  was  working, 
showing  them  the  northeast  and  northwest 
corners  of  the  Gold  Dollar  claim.  Perelli. 
going  a  few  feet  north  of  the  boundary  of 
such  claim,  prospected  the  ground,  and  return- 
ing to  the  tunnel  wrote  a  location  notice,  call- 
ing the  premises  the  "Doctor"  claim.  Dyson 
signed  his  name  as  a  witness  to  the  notice, 
which  was  posted  on  the  stub  of  a  tree  on 
the  claim  selected.  The  day  being  very 
stormy,  Dyson  agreed  to  mark  on  the  ground 
the  boundaries  of  the  Doctor  claim,  and  Can- 
dianl and  Perelli  In  a  day  of  two  thereafter 
left  the  mines  without  Informing  the  super- 
intendent of  the  locaton  they  had  made. 
Candianl,  on  returning  to  Portland,  however, 
told  Zimmerman  that  he  had  established  a 
claim  joining  the  Gold  Dollar.  In  the  winter 
of  1S99  or  1900.  Dyson  and  Standlsh  made 
some  markings  of  the  Doctor  claim,  for 
which  service  Candianl  sent  the  former  by 
Zimmerman  $10  in  payment  thereof,  but  when 
this  money  was  delivered.  Zimmerman  did 
not  know  that  Dyson  bad  indicated  any  line 
on  the  Doctor  claim. 


The  statute  of  this  state  In  force  when 
Candianl  attempted  to  establish  the  Doctor 
lode  required  the  locator  of  a  mine,  before 
the  expiration  of  90  days  from  tlie  date  of 
posting  the  notice  of  selection  of  mineral 
land,  to  sink  a  discovery  shaft  upon  his 
claim  to  the  depth  of  10  feet,  or  deeper.  If 
necessary,  to  show  a  vein  of  mineral  deposit 
in  place.  Laws  1898,  p.  17,  §  3.  No  work 
having  been  done  on  the  Doctor  claim  within 
the  time  prescribed,  Candianl  retiimed  there- 
to and  posted  thereon  another  notice,  of 
which  the  following  Is  a  copy,  to  wit:  "No- 
tice Is  hereby  given  that  Charles  F.  Candianl, 
a  citizen  of  the  United  States  of  America, 
conforming  to  the  mining  laws  thereof,  and 
of  the  state  of  Oregon,  and  the  local  rules, 
regulations  and  customs  of  miners,  has  lo- 
cated, and  by  this  notice  do  relocate,  claim 
known  as  the  Doctor  lode  or  mining  claim, 
said  claim  being  discovered  on  the  letta  day 
of  November,  1899,  and  do  claim  960  feet 
on  this  lead,  lode  or  vein,  bearing  mineral 
in  place,  by  600  feet  In  width,  the  same  being 
300  feet  on  each  side  of  the  center  thereof, 
together  with  all  dips,  spurs  and  angles  and 
all  other  reins  or  lodes  the  top  or  apex  of 
which  lie  within  said  boundaries,  situate  lu 
Blue  River  Mining  District,  county  of  Lane, 
state  of  Oregon,  said  location  Ijeing  described 
and  marked  on  the  ground  as  follows,  to 
wit:  From  this  notice  of  location  running 
300  feet  in  a  westerly  direction  to  a  stake 
marked  'Southwest  stake  of  Doctor  lode;' 
thence  050  feet  in  a  northerly  direction  to  a 
stake  marked  ''Northwest  stake  of  Doctor 
lode ;'  thence  running  000  feet  In  an  easterly 
direction  to  a  stake  marked*  'Northeast  stake 
of  Doctor  lode;*  thence  mnnlng  300  feet  in 
a  westerly  direction  to  this  notice  of  loca- 
tion. This  claim  la  joining  the  northeast 
line  of  the  Gold  Dollar  claim,  and  is  the  ex- 
tension of  th6  same,  and  I  intend  to  hold  and 
work  said  claim  In  accordance  with  the  local 
customs  and  rules  of  miners  and  the  mining 
laws  of  the  United  States  and  of  the  state 
of  Or^on.  Dated  on  the  ground  the  14th 
of  February,  IBOO.  Located  February  14th, 
1900.  Discovered)  November  16th,  1899.  O. 
F.  Candianl."  He  also  cut  a  tunnel  into  his 
mine,  and  prior  to  June.  1901,  made  other 
improvements  on  the  property  of  the  value 
of  about  $8,000,  when  Frank  C.  Sharkey, 
having  discovered  that  the  Doctor  lode  con- 
flicted with  plaintiffs'  mining  claims,  took 
possession  of  such  tunnel  and  ejected  Candi- 
anl from  the  premises,  thereby  precipitating 
a  difficulty  which  resulted  in  this  sut. 

The  statute  of  this  state  permits  a  citizen 
of  the  United  States,  or  one  who  has  declared 
his  Intention  of  becoming  such,  who  discovers 
upon  the  unappropriated  public  domain,  a 
lode  of  mineral-bearing  rock  in  place,  to  lo- 
cate a  claim  on  the  vein  by  posting  thereon 
a  notice  which  shall  contain :  "First,  the 
name  of  the  lode  or  claim;  second,  the  name 
or  names  of  the  locator  or  locators;  third. 
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the  date  of  the  location ;  fourth,  the  number 
of  linear  feet  claimed  along  the  vein  or  lode 
each  way  from  the  point  of  discovery,  with 
the  width  on  each  side  of  the  said  vein  or 
lode ;  fifth,  the  general  course  or  strike  of  the 
vein  or  lode  as  nearly  as  may  be."  A  locator 
Is  also  required  to  define  "the  boundaries 
upon  the  surface  of  each  claim  so  that  the 
same  may  be  readily  traced.  Such  bound- 
aries Shalt  be  marked  within  thirty  days 
after  posting  such  notice  by  six  substantial 
posts,  *  *  *  or  by  substantial  mounds 
of  stone,  •  •  •  one  such  post  or  mound 
of  rock  at  each  corner  and  at  the  center  enda 
of  such  claims."  B.  &  O.  Comp.  §  3975. 
"Any  and  all  locations  or  attempted  loca- 
tions of  quartz-mining  claims  within  this 
state  subsequent  to  the  thirty-first  day  of 
Dec«mber,  1808,  that  shall  not  comply  and 
be  In  accordance  with  the  provisions  of  thip 
act  shall  be  null  and  void."  Id.,  8  8984.  An 
examination  of  the  last  notice  posted  by 
Candlanl  will  show  that  it  fails  In  many 
respects  to  comply  with  the  statutory  re- 
quirements, and  evidently  omits  to  designate 
the  eastern  boundary  of  the  Doctor  claim. 
The  trial  court,  Inter  alia,  found,  and  we 
think  the  conclusion  Is  fully  warranted  by 
the  testimony:  "That  no  markings  of  the 
Doctor  claim  for  the  purpose  of  marking 
out  on  the  ground  the  boundaries  thereof  wap 
ever  made  until  the  time  of  the  survey  for 
patent,  other  than  such  as  was  made  b- 
Byson  and  Btandlsh  In  December,  18I>9." 
Though  our  statute  has  prescribed  certain 
conditions  which  must  be  performed  In  order 
properly  to  locate  a  mining  claim,  and  pro- 
vided that  a  failure  to  comply  therewith 
should  annul  every  attempted  location,  the 
enactment  was  evidently  designed  as  a  guide 
only  to  determine  the  rights  of  conflicting 
claimants,  thus  permitting  the  proper  mark- 
ing of  a  location  at  any  time  before  adverse 
rights  attach.  McGInnis  v.  Egbert,  8  Colo. 
41.  5  Pac.  C52;  Jupiter  Jllning  Co.  v.  Bodie 
Mining  Co.,  4  Mor.  Mln.  Rep.  411;  North 
Noonday  Mia  Co.  v.  Orient  Mining  Co.,  9 
Mor.  Mln.  Rep.  529 ;  Crown  Point  Mining  Co. 
V.  Crlsmon,  39  Or.  364,  G5  Pac.  87. 

Unappropriated  lands  of  the  United  States 
containing  valuable  deposits  of  mineral  are 
Subject  to  exploration,  occupation,  and  pur- 
chase, under  regulations  prescribed  by  lAw, 
so  far  as  the  same  Is  applicable  and  not  In- 
consistent with  the  acts  of  Congress.  Rev. 
St.  U.  S.  §  2319  rU.  S.  Comp.  St  1901,  p. 
3424],  In  commenting  upon  legislation  which 
the  act  of  Congress  of  July  4,  18G6,  author- 
izes, Mr.  Lindley,  in  his  work  on  Mines  (2d 
Ed,  §  249),  says:  "If  the  state  may  pre- 
scribe any  additional  or  supplemental  rules, 
increasing  the  burdens  or  diminishing  the 
benefits  granted  by  the  federal  laws  In  land 
of  the  public  domain,  it  is  simply  becausf 
the  government,  as  owner  of  the  property, 
sanctions,  expressly  or  by  Implication,  the 
«xerclse  of  such  powers."  This  author,  In 
■discussing  the  necessity  for  a  substantial 


complIan<^  with  the  requirements  of  the  acts 
of  Congress  In  respect  to  securli^  pabllc 
land  containing  valuable  mineral  deposits, 
and  of  legislation  by  the  states  supplemental 
thereto,  which  are  treated  as  conditions  pre- 
cedent to  the  completion  of  a  valid  location, 
further  observes:  "The  order  in  which  the 
several  acts  required  by  law  are  to  be  per- 
formed Is  nonessential,  in  the  absence  of  in- 
tervening rights."  Id.  S  330.  In  Sisson  v. 
Sommers,  24  Nev.  379,  55  Pac.  829,  77  Am. 
St.  Rep.  815,  It  was  held  that  a  failure 
substantially  to  comply  with  the  provisions 
of  a  statute  of  Nevada,  which  required  a  lo- 
cator of  a  mining  claim  to  sink  a  discovery 
shaft  within  a  prescribed  time  after  posting 
a  notice  of  location,  forfeited  the  rights  of 
the  locator,  whether  or  not  the  statute  con- 
tained a  clause  to  that  effect.  In  deciding 
the  case,  the  court,  referring  to  the  federal 
and  to  the  state  laws  and  to  the  rules  and 
regulations  of  miners  relating  to  the  steps 
necessary  to  be  taken  to  secure  a  mining 
claim,  say:  "Failure  to  comply  with  such 
laws  and  rules  works  a  forfeiture,  whether 
the  laws  and  rules  provide  for  forfeiture 
for  noncompliance  or  not,  and  the  mining 
claim  becomes  subject  to  location  by  any 
qualified  locator,"  As  a  forfeiture  results 
from  a  failure  substantially  to  comply  with 
the  requirements  of  a  state  statute  pre- 
scribing the  method  to  be  pursued  to  obtain 
a  mining  claim,  whether  or  not  snch  statute 
so  declares  the  penalty,  the  clause  of  our 
law  (B.  &  C.  Comp.  §  3984),  providing  that 
any  attempted  location  of  a  quartz-mlnlng 
claim  that  shall  not  be  In  accordance  there- 
with shall  be  null  and  void,  adds  nothing  to 
the  enactment  which  would  be  so  construed 
In  the  absence  ther(A>t,  in  case  of  adverse 
claimants. 

State  legislation,  supplemental  to  the  acts 
of  Congress,  which  prescribes  the  method 
to  be  pursued  by  a  locator  as  a  condition 
precedent  to  making  a  valid  appropriation 
of  the  public  lands  of  the  United  States, 
containing  valuable  mineral  deposits.  Is  de- 
signed as  a  rule  of  evidence  only,  to  de- 
termine the  rights  of  an  adverse  claimant 
of  the  premises,  under  a  subseqnent  location 
thereon  of  a  mining  claim.  This  must,  up- 
on principle,  be  the  object  of  such  laws, 
othenvise  the  enactments.  In  case  no  adverse 
claim  Is  Interposed,  would  be  an  Interference 
with  the  primnry  disposal  of  the  soil  by  a 
state  which  Is  inhibited  by  the  enabling  act 
by  which  It  became  a  part  of  the  Union. 
Congress  has  Impliedly  Invited  miners  to 
adopt  rules  and  regulations  and.  In  the  same 
manner,  requested  state  and  territorial  Legis- 
latures to  enact  laws  protecting  the  rights 
of  claimants  of  mineral  lands,  which  rules 
and  laws  are  recognized,  when  not  in  con- 
flict with  the  federal  statute,  and  enforced  by 
the  courts  in  cases  involving  a  contest  The 
right  of  the  defendants  to  the  Doctor  claim 
depends  upon  acts  of  the  plaintiffs,  con- 
stituting an  alleged  equitable  estoppel,  tanta- 
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moant  to  an  abandonment,  and,  as  the  plain- 
tiffs did  not  moke  a  subsequent  location  of 
the  premises,  we  do  not  tblok  they  are  In  a 
position  to  insist  upon  a  strict  performance 
of  ttie  state  statutory  requirements  by  tlie 
defendants  whose  rights,  if  they  exist,  must 
rest  upon  the  alleged  abandonment. 

It  is  the  discovery  by  a  qualified  person  of 
a  lode  or  vein  of  mineral-bearing  rock  in 
place,  on  the  vacant  land  of  the  United 
States,  and  the  appropriation  thereof,  evi- 
denced by  posting  a  notice,  and  recording  the 
same  when  so  required,  and  by  markiug  on 
the  ground  the  boundaries  so  that  they  may 
be  readily  traced,  that  Initiates  a  valid  min- 
ing claim,  the  right  to  the  continued  posses- 
sion of  which  Is  maintained  by  annually  per- 
forming the  work  prescribed  for  its  develop- 
ment, until  a  patent  has  been  secured.  Rev. 
St.  U.  S.  §  2320  [U.  8.  Comp.  St  1001,  p. 
1424]  ;  Laws  Or.  1898,  p.  16,  8  1 ;  B.  &  C. 
Comp.  8  3975;  Jackson  v.  Roby,  106  U.  S. 
440.  3  Sup.  Ct  301,  27  L.  Ed.  000;  Erhardt 
V.  Boaro,  113  U.  S.  527,  5  Sup.  Ct  500,  28  L. 
Ed.  1113;  O'Reilly  v.  Campbell.  116  U.  S. 
418,  6  Sup.  Ct  421,  29  I*  Ed.  669.  It  is  very 
doubtfuf  If  eitlier  PerelU  or  Candiani  found  a 
vein  of  mlnerol-bearlng  rock  in  place,  within 
the  Doctor  claim,  prior  to  posting  the  re- 
spective notices  thereon,  but  the  testimony 
shows  that  the  latter,  after  February  14, 1900, 
discovered  a  lode  therein,  and  If  no  adverse 
rights  have  accrued,  the  subsequent  discovery 
validates  the  prior  InsufQclent  location.  Zol- 
lars  and  Highland  Chief  Co.  v.  Evans,  4  Mor. 
MIn.  Rep.  407;  Patchen  v.  Keeley,  19  Nev. 
404,  14  Pac.  347.  Thus,  In  Brewster  v.  Shoe- 
maker, 28  Colo.  176,  63  Pac.  309,  53  L.  R.  A. 
793.  89  Am.  St  Rep.  188,  it  was  held  that 
when  the  location  of  a  mining  claim  was 
void,  ttecause  no  mineral  had  been  found  with- 
in its  bonndaries,  a  subsequent  discovery  of 
precious  metai  therein,  made  after  filing  the 
certificate  of  location,  but  before  the  rights  of 
adverse  parties  had  attached,  would  sustain 
the  location.  In  deciding  that  ease,  Mr.  Chief 
Justice  Campbell,  speaking  for  the  court, 
says:  "The  order  of  time  In  which  these  sev- 
eral acts  are  performed  Is  not  of  the  essence 
of  the  requirements,  and  it  Is  Immaterial 
that  the  discovery  was  made  subsequent  to 
the  completion  of  the  acts  of  location,  provid- 
ed only  all  the  necessary  acts  are  done  before 
intervening  rights  of  third  parties  accrue. 
All  these  other  steps  having  been  taken  before 
a  valid  discovery,  and  a  valid  discovery  fol- 
lowing, it  would  be  a  useless  and  Idle  cere- 
mony, which  the  law  does  not  require,  for 
the  locators  again  to  locate  their  claim  and 
reflle  their  location  certificate,  or  file  a  new 
one."  The  patent  plaintiffs  secured  for  that 
part  of  the  Louise  and  the  Lucky  Boy  No.  4 
mining  claims,  not  a  conflict  with  the  Doctor 
lode,  having  established  the  validity  of  the 
former  claims  as  hereinbefore  stated,  no  sub- 
sequent location  could  be  made  thereon  tm- 
lesB  they  abandoned  their  rights  thereto  so 
as  to  render  the  premlsea  hi  dispute  a  part 


of  the  unappropriated  public  domain.  They 
did  not  make  a  location  subsequent  to  defend* 
ants',  so  as  to  initiate  a  new  right  and  thua 
to  take  advantage  of  the  invalidity  of  the  ' 
defective  notice,  or  for  any  other  reason,  and 
hence  the  only  questions  to  be  determined  are 
the  alleged  abandonment  and  the  identity  of 
the  premises  embraced  therein. 

It  will  be  remembered  that  Dyson  and 
Staudish.  two  of  the  co-tennnts,  made  some 
markings  on  the  ground  to  evidence  part  of 
the  boundaries  of  the  Doctor  lode.  All  the 
co-tenants,  except  Moore  and  Zimmerman, 
were  at  the  mines  and  saw  Candiani  work- 
ing on  the  Doctor  claim,  to  which  for  18 
months  tliey  made  no  objections,  but  con- 
gratiilated  him  on  the  progress  he  was  mak- 
ing In  cutting  the  tunnel,  until  he  had  ex- 
pended aiwut  $8,000  and  discovered  valuable 
ore.  when  it  was  ascertained  that  he  was 
trespa  ssing  on  their  property.  The  tes- 
timony shows  that  when  Candiani  first  went 
to  the  mines  Zimmerman  Informed  him  of 
the  number  of  mineral  claims  plaintiffs 
possessed  and  told  him  about  how  they  were 
situated  with  respect  to  each  other.  Dyson 
and  Standish  were  pioneers  In  the  Blue  River 
district  nnd  at  the  time  Candiani  first  posted  - 
a  notice  on  the  Doctor  lode,  they  were  in 
possession  of  the  Louise  and  the  Lucky  Boy 
No.  4  mining  claims.  The  latter  claims 
were  originally  surveyed  In  1896,  the  center 
line  "brushed  out"  and  stakes  set  at  the 
corners,  but  the  country  where  these  mines 
are  situated  is  mountainous  and  the  surface 
covered  with  dense  brush  and  timber.  We 
think  it  fairly  Inferable  from  the  testimony 
that  until  June.  1901,  when  the  "Lucky  Boy 
Group"  was  surveyed  for  a  patent,  that 
neither  of  the  respective  parties  nor  their 
predecessors  in  Interest  knew  that  the  Doctor 
lode  conflicted  with  either  of  plaintiffs*  min- 
ing claims.  Candisnl  was  a  novice  in  min- 
ing, while  Dyson  and  Standlsh,  and  most  of 
the  other  co-tenants  claiming  the  Louise  and 
the  Lucky  Boy  No.  4,  were  experienced  in 
extracting  ores  and  must  have  known  the 
method  generally  adopted  of  marking  on  the 
ground  the  boundaries  of  mining  claims,  of 
which  Candiani  was  Ignornut  The  means  of 
Information  were,  therefore,  not  equal  to  the 
respective  parties,  and  this  being  so,  an  es- 
toppel may  arise  to  prevent  the  plaintiffs 
from  asserting  their  right  to  the  premises  in 
conflict,  on  the  ground  of  abandonment. 
Abandonment  It  Is  true,  is  generally  under- 
stood to  mean  the  Intentional  relinquishment 
of  a  known  right  Oviatt  v.  Big  Four  Min- 
ing Co.,  39  Or.  118,  65  Pac.  811.  The  rights 
of  the  plaintiffs  and  of  their  predecessors  In 
interest  to  that  part  of  the  Louise  and  of  the 
Lucky  Boy  No.  4  mining  claims,  which  is  In 
conflict  with  the  Doctor  lode,  were  inchoate 
when  Candiani  first  attempted  to"  locate  a 
vein  thereon,  and  hence  they  were  suscep- 
tible of  abandonment,  which  is  equivalent  to 
a  relinquishment  to  the  United  States  of  all 
Interest  thereto.  An  abaudoumeut  results 
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from  a  mere  exercise  of  the  will,  and  so  far  i 
ns  It  relates  to  a  vested  estate  in  real  proper- 
ty Is  Ineffectual  to  transfer  the  title.  City 
bf  Pliiiadeiphla  v.  Riddle,  25  Pa.  259.  Ex- 
perience In  the  mining  regions  teaches  that 
locations  of  mineral-bearing  rock  are  fre- 
quently made  on  public  land  for  speculative 
purposes  only,  and  are  often  considered  of 
little  value  until  paying  ore  is  discovered  in 
the  immediate  vicinity,  when,  without  any 
expense  to  the  locators,  they  may  become  of 
immense  worth.  Such  possible  fluctuations 
in  value  demand  a  different  rule  from  that 
which  usually  governs  vested  estates  in  land, 
and  necessitates  immediate  assertion  of  in- 
cbonte  rights  in  minii?,-  claims,  when,  by  the 
exercise  of  reasonable  diligence,  the  locators 
could  have  discovered  that  their  premises 
were  being  Invaded.  Dyson,  Standish,  and 
Frank  and  Fred  Sharkey,  who  are  ex- 
perienced miners  and  should  have  known  the 
location  of  the  boundaries  of  the  Louise  and 
of  the  Lucky  Boy  No.  4  raining  claims,  ought 
to  be  estopped  to  assert  that  they  had  any 
interest  therein  in  conflict  with  the  claim  of 
CandVini  as  originally  indicated  on  the 
ground.  To  allow  them  to  assert  an  adverse 
claim  to  that  part  of  the  Doctor  lode  now  In 
controversy,  as  it  should  be  surveyed,  would 
be  violative  of  eveiT  principle  of  equity  and 
result  In  rewarding  them  for  encouraging 
the  development  of  the  property.  Zimmer- 
man, who  owns  five-twelfths  of  the  Lucky 
Boy  prroup  of  mines,  resides  in  Portland,  and 
though  he  knew  Candianl  bad  located  a  mine 
in  the  Blue  River  district,  he  was  not  aware 
that  it  conflicted  with  either  claim  In  which 
he  was  interested.  Frank  C.  Sharkey,  as 
superintendent  and  managing  partner,  how- 
ever, represented  Zimmerman  and  also  his 
predecessor  in  interest,  Moore,  in  supervis- 
ing the  property,  and,  though  such  agent 
could  not,  ordinarily,  without  special  author- 
ity from  all  the  co-teuants,  abandon  any 
greater  interest  than  be  alone  possessed 
(Beers  t.  Sharpe,  44  Or.  386,  75  Pac.  717; 
Conn  T.  Oberto,  32  Colo.  313,  76  Pac.  368). 
the  character  of  his  employment  and  Uie  kind 
of  properly  in  controversy  induce  the  con- 
clusion that  be  possessed  sufliclent  authority 
from  all  the  co-tenants  to  bind  tiiem  by  his 
negligence  In  permitting  Candianl  to  take, 
hold  possession  of,  and  improve  tbelr  proper- 
ty for  such  a  length  of  time. 

This  brings  us  to  a  consideration  of  the 
boundaries  of  the  Doctor  lode  as  they  should 
be  established.  The  evidence  sbows  that 
October  26,  1888,  F.  C.  Sharkey  and  Geo.  A. 
Dyson  located  a  qnartz-mining  claim,  known 
as  the  "Gold  Dollar,"  the  descrlptloa  of 
which,  as  given  In  the  notice,  is  as  follows: 
"Commencing  at  this  tunnel  and  notice  and 
running  in  a  southerly  direction  towards 
Main  Qnartz  Creek  and  situated  about  400 
feet  west  of  the' Lucky  Boy  ledge,  and  was 
formerly  known  as  the  Jo.  Andrews  claim." 
TTntll  the  plaintiffs  secured  a  survey  for  a 
patent,  June,  1901,  they  evidently  thought 
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I  tliat  the  Gold  Dollar  claim  was  located  west 
of  and  parallel  with  the  Lucky  Boy  group, 
for  when  Candianl  and  Perelli  flrst  went  to 
the  district  with  a  view  of  securing  a  claim, 
they  were  informed  by  Dyson  that  un- 
appropriated mineral  land  of  the  United 
States  could  be  found  at  the  northerly  end 
of  the  Gold  Dollar  claim,  the  comers  of 
whicb,  on  that  line,  were  evidenced  by  stakes 
which  he  pointed  out  to  these  visitors.  The 
survey  referred  ■  to  disclosed  that  the  side 
lines  of  the  Louise  and  of  the  Goid  Dollar 
claims  extended  north  40'  30*  west,  and  north 
13°  30'  west  respectively,  and  that  the  north 
center  end  of  the  latter  claim  was  situated 
about  480  feet  southerly  from  the  northwest 
comer  of  the  Louise  claim  and  on  or  near  the 
western  boundary  thereof.  The  Lucky  Boy 
No.  4  claim  Is  a  northerly  extension  of  the 
Louise,  and  tlie  Doctor  lode,  as  surveyed,  is 
a  northerly  extension  of  the  Gold  Dollar 
claims,  the  side  lines  of  which  are  2G0  and 
C83  feet  respectively.  Dyson,  as  plaintiffs' 
witness,  testified  that,  having  been  employed 
by  Candianl  to  mark  on  the  ground  the 
boundaries  of  the  Doctor  lode,  he  pjaced  a 
center  end  notice  on  the  stub  of  a  tree  a  few 
feet  north  of  the  boundary  of  the  Gold  Dollar 
claim;  that  he  put  up  stakes  at  the  northeast 
and  northwest  comers  of  the  latter  claim  for 
the  southeast  and  southwest  comers,  respec- 
tively, of  the  Doctor  lode;  that,  going 
northerly  about  900  feet,  he  put  up  anothw 
center  and  notice,  and  also  nailed  to  a  tree 
another  stake  on  which  he  wrote,  as  near  as 
he  could  remember,  "Northwest  center  end 
stake  of  the  Doctor  mine,"  and  signed  the 
names  of  Candiant  and  Perelll  as  locators; 
that,  having  done  the  writing  found  on  the 
stake,  he  was  able  to  read  It,  saying  the  word 
"center"  is  what  he  put  on  It.  The  stake 
last  referred  to  was  torn  down,  identified 
by  the  witness,  offered  In  evidence,  and  is 
sent  up  for  our  Inspection.  There  is  written 
on  the  upper  line  thereof,  with  a  lead  pencil, 
the  following:  "N.  W.,"  and  a  word  that  is 
Illegible,  but  appears  to  'begin  with  the  letter 
"O"  and  to  have  the  letter  "t"  therein.  The 
second  line  is,  "of  Doctor  Mine";  the  third, 
"Perelli;"  and  the  fourth.  "Candianl."  A  re- 
examination of  the  testimony  convinces  us 
that  when  Dyson  and  Standish  originally 
Indicated  on  the  ground  the  boundaries  ot 
the  Doctor  lode,  it  was  tbelr  intention  to  ex- 
tend the  side  lines  of  the  Gold  Dollar  about 
800  feet,  so  as  to  Include  tiie  claim  attempted 
to  be  located  by  Candianl  and  Perelll.  Stan- 
dish appeared  as  plaintiffs'  wltoess,  but  he 
did  not  attempt  to  corroborate  Dyson's  testi- 
mony to  -whldi  reference  has  been  made.  In 
the  absence  of  such  supporting  declarations 
under  oath,  and  from  the  fact  that  the  Doctor 
lode  was  Intended  and  attempted  to  be 
located  as  an  extension  of  tbe  Gold  Dollar 
claim,  we  think  Dyson's  testimony  should 
be  disregnrdrd,  and  conclude  that  the  sur- 
veyor properly  treated  the  tree  having  the 
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stake  so  marked  thereon  as  the  northwest 
comer  instead  of  the  northwest  center  end. 

The  decree  heretofore  rendered  wtU  be 
changed  to  conform  with  the  views  now  ex- 
pressed, thereby  affirming  the  decree  of  the 
court  l>eIow;  the  defendants  to  recover  their 
costs  and  disbursements  In  both  courts. 


(48  .Or.  309) 

STATE  ex  rel.  GIBSON  et  ai.  v.  RICHARD- 
SON, County  Ju^.  et  ai. 
(Supreme  Court  of  Oregon.   April  17,  1906.) 

1.  Mandamus  — Altebnative  Writ— Amend- 
ments—Poweb  OF  Tbial  Court— Judicial 
Discretion. 

Under  B.  &  G. ,  Qomp.  §  612,  ^reacribing 
what  shall  constitute  the  pleadings  in  manda- 
mus prooeedings,  and  providing  that  they  are 
to  have  the  same  effect,  and  to  be  construed  and 
may  be  amended  in  tbe  same  manner  as  plead- 
ings in  an  action,  an  amendment  of  an  alter- 
native writ  of  mandamus  is  authorized  while  a 
cenae  remains  in  the  trial  court,  and  its  action 
in  granting  leave  so  to  amend  is  within  its  dis- 
cretion, and  will  not  be  disturbed  except  in 
cases  of  an  abuse  thereof. 

2.  Evidence  —  Judicial  Notice  —  Coubts  — 
Becobd — Pbiob  Heabing. 

A  eonrt  will  taice  judicial  knowledge  of  the 
facts  which  it  has  acquired  at  a  prior  hearing 
of  the  cause. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  |S  63,  64.] 

3.  Appeal— Remand— Leave  to  Answer. 

The  rule  that  whenever  the  Supreme  Court 
does  not  make  a  Snal  disposition  of  a  cause 
on  appeal  from  an  order  overruling  a  demurrer 
to  tne  complaint,  but  remands  the  same  to  the 
court  below,  the  latter  may  determine  in  the 
first  instance  whether  or  not  defendant  shall  be 
permitted  to  answer,  apples  only  to  suits  in 
equity. 

4.  Same— jVubndments  afteb  Remand. 

When  a  judgment  in  a  law  action  is  re- 
versed on  appeal,  and  the  cause  remanded  for 
a-  new  trial  or  for  further  proceedings,  the  court 
below  possesses  power  to  allow  reasonable 
amendments  to  be  made  to  the  pleadings,  and  its 
action  in  this  respect  will  not  be  disturbed,  ex- 
cept for  an  abuse  of  discretion. 

5.  Same  —  Mandamus  —  Pebehptobt  Writ 
Ahenduents. 

B.  &  C.  Comp.  S  556,  provides  that  in  af- 
firming or  reversing  a  judgment  the  Supreme 
Court  may,  if  necessary  and  proper,  order  a  new 
trial.  By  section  555  an  appeal  in  equity  from 
a  decree  rendered  on  an  issue  of  fact  brinn  up 
the  case  for  trial  anew  in  the  Supreme  Court 
on  tiie  transcript  and  evidence  accompanying  it, 
while  appeals  in  law  actions  are  tried  in  the 
Supreme  Court  on  bills  of  exceptions  disclosing 
alleged  errors  set  out  in  the  transcript,  the 
conclusion  reached,  when  remitted  being  entered 
in  the  court  below  as  its  judgment.  By  section 
114  a  demurrer  to  a  complaint  interposes  an  is- 
sue o{  law,  the  determination  of  which  consti- 
tutes a  trial  by  a  court.  Held,  that  where  on 
appeal  a  judgment  sustaining  a  demurrer  to  an 
alternative  writ  of  mandamus  and  dismissing 
proceedings  to  comi)el  the  doing  of  certain  acts 
by  a  county  court  was  affirmed,  the  order  of 
affirmance  concluding,  "It  is  further  ordered 
that  the  cause  be  remanded  to  the  said  court 
below,  and  that  a  judgment  be  there  entered  and 
docketed  in  accordance  therewith,"  the  trial  court 
was  not  precluded  from  allowing  the  alternative 
writ  of  mandamus  to  t)e  amended. 

6.  Pleading— Stbikino  Out  Avebments. 

The  striking  out  of  averments  in  an  an- 
swer to  an  alternative  writ  of  mandamus  was 
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not  error,  where  evidence  of  the  facta  stated 
in  such  averments  could  have  been  admitted 
under  the  remaining  allegations. 

7.  CONflTITUTlONAL  LaW  —  SPECIAL  PBIVILB- 

OEM  OB  Immunitiib— Local  Option  Law. 
V'onst.  art.  1.  8  20,  prohibiting  the  passing 
of  a.iy  act  granting  to  any  <;itissen  or  class  of 
citizens  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all 
citizens,  is  not  violated  by  Laws  Or.  19urj,  pp.  41, 
47,  c.  2  (local  option  law),  as  the  act  does  not 
grant  any  special  privileges  or  immunities  to  any 
citizen  or  class  of  citizens,  though,  when  put  in 
operation,  it  may  deny  to  some  persons  rights 
theretofore  enjoyed  or  selUns  intoxicating  liq- 
uors as  a  beverage. 

8.  Same— Intoxicating  Liquoes— Sale. 

The  sale  of  intoxicating  liquors  »8  a  bev- 
erage is  not  a  privilege  guarantied  to  che  citi- 
zens of  the  United  States. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  S  631.] 

9.  Elections— Right  op  Suffbage— Consti- 
tutional Guaranties. 

Organic  Act,  art.  2,  g  1,  providing  that  all  ' 
elections  shall  be  free  and  equal,  ia  not  violated 
by  Laws  1905,  p.  47,  c  2  (local  option  law),  as 
no  qualified  elector  is  thereunder  prevented  from 
freely  voting  to  adopt  or  reject  the  local  option 
law,  or  deprived  of  having  his  vote  counted  as 
cast,  and  hence,  if  he  exercises  his  rigbt  of  suf- 
frage, bis  opportunity  is  equal  to  that  of  all 
other  persons  voting. 

10.  Intoxicating  Li quobs  —  Local  Option- 
Declaring  Result  of  Klection. 

Const,  art.  7,  §  12,  providing  that  the  coun- 
ty court  shall  have  the  jurisdiction  pertaining  to 
probate  courts  and  boards  of  county  commission- 
ers, and  such  other  powers  and  duties,  etc.,  as 
may  be  prescriiaed  by  law,  requires  such  court  to 
perform  the  obligations  imposed  upon  it  by  Laws 
1905,  p.  47,  c.  2,  §  10,  requiring  it,  if  a  majority 
of  the  votes  at  a  local  option  election  cast  in  an 
entire  county,  etc.,  be  In  favor  of  prohibition,  to 
make  an  order  declaring  the  result  of  such  vote, 
and  absolutely  prohibiting  the  sale  of  intoxicat- 
ing Uq^uors  as  a  beverage  within  the  prescrib- 
ed limits ;  such  section  making  the  declaration 
by  the  county  court  of  the  result  of  a  majority 
vote  for  prohibition  and  the  interdiction  of  the 
sale  of  intoxicating  liquors  as  a  beverage  in 
pursuance  thereof  a  mlmsterial  act. 

11.  AlANDAUUS— MlNIffTEBIAL  ACTS— COUBTS. 

In  discharge  of  the  obligations  imposed  on 
it  by  said  section  10,  the  county  court  exercises 
neither  discretion  nor  judgment,  and  hence  man- 
damus lies  to  ctHnpel  a  compliance  with  the  re- 
quirements of  such  section. 

12.  Statutes— TiTLE—ExPBEssi  NO  Subject. 

Under  Const,  art.  4,  §  20,  providing  that 
every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title,  the  va- 
lidity of  laws  adopted  at  the  polls  must  be  de- 
termined lilte  enactments  by  the  legislative  as- 
sembly, by  the  test  of  .the  Ck»ustitution  as  modi- 
fied hy  the  amendment  thereto. 

13.  Same. 

Const  art  4,  §  20,  provides  that  every  act 
shall  embrace  but  one  subject  and  matters  prop- 
erly connected  therewith,  which  subject  shall 
be  expressed  in  the  title.  Laws  1905,  pp.  41, 
47,  c.  2  Oocal  option  law),  entitled  "An  act  to 
propose  by  initiative  petition  a  law  providing 
for  election  in  any  county,  or  any  precinct 
therein,  or  any  subdivision  of  a  county,  coii- 
sisttng  of  any  number  of  entire  and  contiguous 
precincts  of  such  county,  to  determine  wliether 
the  sale  of  Intoxicating  liquors  shall  be  prohibit- 
ed in  such  county  or  subdivision  thereof  or  in 
such  precinct  •  •  *  declaring  what  shall 
constitute  a  subdivision  of  the  county  within  the- 
meaning  of  this  law,  *  *  *  providing  for 
the  issuance  by  the  county  court  of  orders  pro- 
hibiting the  sale  of  intoxicating  liquors  within 
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certain  limits,  and  declaring  the  duties  of  BDch 
courts  in  reference  thereto,"  operates  to  make 
the  county  the  atmost  limit  and  a  precinct  the 
smallest  territorr  in  which  the  local  option 
law  may  be  put  into  operation ;  a  majority  vote 
in  the  entire  county  in  favor  of  prohibition, 
when  carried  Into  effect,  preventing  the  sale  of 
intoxicating  liquors  as  a  beverage  in  any  pre- 
cinct oC  the  county,  though  a  majority  of  the 
QualiGed  electors  in  such  precinct  may  have 
voted  against  the  law,  while  if  in  any  precinct 
a  majority  vote  in  favor  of  prohibition  is  cast, 
though  a  majority  of  the  votes  cast  in  tlie  other 
parts  of  the  territory  may  be  against  interdic- 
tion, the  provisions  of  the  act  are  reQuired  to  be 
enforced  fn  such  precinct  In  which  such  majori- 
ty vote  was  cast  in  favor  thereof.  Held,  that  the 
title  was  a  fair  index  of  the  subject-matter  of 
the  act.  and  that  the  same  did  not  contravene 
said  article  4,  §  20. 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty ;  George  R  Davis,  Judge. 

Special  proceedings  by  the  state,  on  the 
relation  of  W.  L,  Gibson  and  others,  against 
B.  C.  Richardson,  county  Judge,  and  others. 
From  a  judgment  allowing  a  i)eremptory 
mandamus,  defendants  Georgfe  W.  Blanton 
and  6.  R.  Glover,  county  oommlsslonera,  ap- 
peal. Affirmed. 

For  former  report,  see  81  Pac.  868. 

This  fa  a  special  proceeding,  instituted  by 
the  state  of  Oregon,  on  the  relation  of  W.  L. 
Gibson  and  others,  against  B.  O.  Richardson, 
as  county  judge  of  Malbenr  county,  and  G. 
W.  BlantoD  and  O.  B.  Glover,  as  commission- 
ers thereof,  to  compel  them  as  the  county 
court  of  that  county  to  declare  the  result  of 
an  election  held  therein,  November  8,  1904, 
to  determine  whether  the  sale  of  Intoxicating 
liquors  as  a  beverage  should  be  prohibited  in 
Nyssa  precinct  in  that  county.  At  a  former 
trial  of  this  cause,  a  judgment  dismissing, 
the  proceedings  was  affirmed  (State  ex  rel. 
V.  County  Court  of  Malheur  County,  81  Pac. 
808),  and  on  the  return  of  the  mandate  the 
relators,  over  objection,  secured  an  amended 
alternative  writ  of  mandamus,  showing  an 
alleged  legal  right  In  themselves  to  have  the 
act  hereinbefore  specifled  performed.  The 
answer  of  the  defendant  Richardson  states 
that  at  all  times  since  the  votes  so  cast  were 
canvassed  he  has  been  and  now  Is  ready, 
vrllllng,  and  anxious  to  make  the  order  which 
Is  sought  to  be  enforced,  bat  that  his  code- 
fendants  were  opposed  thereto.  The  answer 
of  the  defendants  Blanton  and  Glover  denies 
the  material  allegations'  of  the  amended  al- 
ternative writ,  and  for  a  further  defense 
thereto  sets  out  the  several  steps  attempted 
to  be  taken  pursuant  to  the  provisions  of  the 
local  option  liqnor  law,  and  allies  wherein 
such  proceedings  failed  to  comply  therewith, 
in  consequence  of  which  defects  they  were 
absolved  from  performing  the  duty  resulting 
from  their  office.  For  a  farther  defense  it 
Iff  alleged  that  the  local  option  act  contra- 
Times  certain  clauses  of  the  Constitution  of 
this  Rtatfe  The  CTurt,  upon  motion,  struck 
out  all  the  averments  of  the  flrst  affirmative 
(SetanM.  except  the  allegations  that  the  no- 
tlccs  of  election  were  not  printed  until  within 


16  days  prior  to  November  8,  1904.  and  that 
neither  the  sheriff  nor  the  county  clerk  of 
Malhenr  coim^  ever  eateteA  In  the  records 
thereof  their  compliance  with  the  proTlai(»tt 
of  the  local  option  law.  respecting  the  issuing 
of  -notices  or  the  posting  tboreof .  The  court 
also  sustained  a  demurrer  to  fbe  Becond 
affirmative  defeirae,  relating  to  the  violation 
of  the  clauses  of  the  organic  law  of  this  state 
by  the  adoption  of  the  act  in  question.  A 
reply  put  In  issue  the  remaining  allegations 
of  new  matter,  and,  the  cause  having  been 
tried,  the  court  made  findings  of  fact  and  of 
law,  as  stated  in  the  amended  alteniative 
writ,  and  thereupon  allowed  a  peremptory 
mandamus,  from  which  Judgment  the  defend- 
ants Blanton  and  Glover  appeaL 

Geo.  W.  Hayes,  for  appellants.  Geo.  F. 
Martin  and  C.  M.  Van  Pelt,  for  respondents. 

MOORE,  J.  (after  stating  the  facts).  It 
Is  contended  by  defendants'  counsel '  that,  as 
no  further  procedelngs  were  ordered  In  re- 
manding the  cause  on  the  former  appeal,  the 
court  erred  in  permitting,  over  objection,  the 
oiternntlve  writ  of  mandamus  to  be  amended. 
In  the  early  practice,  when  some  particular 
act  was  sought  to  be  enforced,  a  mere  letter 
from  the  sovereign  power  was  Issued,  ad- 
dressed to  the  person  upon  whom  the  duty 
devolved,  commanding  bim  ta  perform  iL 
No  return  was  originally  allowed  to  the  or- 
der, a  disottedlence  of  which  subjected  the' 
offender  to  punishment.  As  mandatory  pro- 
ceedings became  more  general,  the  common- 
law  courts,  relaxing  the  ancient  rule,  per- 
mitted a  return  to  the  writ,  which  had  taken 
the  place  of  the  king's  letter;  but  the  facts 
therein  stated  could  not  be  traversed.  If 
the  return,  though  false,  disclosed  an  ade- 
quate legal  reason  for  not  performing  the  act 
commandrd,  the  proceedings  were  dismissed, 
and  the  petitioner's  remedy  was  thereupon 
limited  to  the  maintenance  of  an  action  to 
recover  the  damages  which  he  had  sustained 
by  reason  of  the  sham  statement  A  return 
was  first  permitted  to  be  traversed  by  St. 
9  Anne,  c.  20,  In  cases  involving  p  contest 
for  a  municipal  office,  and  later  the  facts 
so  stated  were  allowed  to  be  controverted 
in  all  cases  by  St.  1  Wm.  IV.  c.  21,  thereby 
avoiding  the  necessity  of  bringing  an  action 
for  a  false  return.  Pursuant  to  the  rules 
governing  the  early  practice  In  mandamus 
proceedings,  any  mistake  therein  of  substance 
was  fatal  and  could  not  be  corrected;  but 
after  the  passage  of  the  statutes  mentioned 
the  rigor  of  the  ancient  mode  of  procedure 
was  abated,  so  as  to  allow  amendments  to 
the  alternative  writ,  when  by  doing  so  justice 
would  be  promoted,  provided  no  new  or  dif- 
ferent cause  of  action  was  thereby  substi- 
tuted, and  this  modem  rule  now  generally 
prevails  in  this  country.  Merrill,  Mandamus, 
§S  5,  29.^,  294.  Though  the  courts  will  not 
ordinarily  permit  a  peremptory  writ  of  man- 
damus to  he  altered  (High.  Ii}x.  Legal  Rem.  6 
519),  the  practice  of  amending  an  alternative 
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writ  tbereof,  proTlded  no  new  or  different 
cause  is  thereby  stated,  is  quite  general.  13 
Enc.  PI.  &  Pr.  753;  State  v.  Gibbs,  7  Am. 
Rep."  233 ;  State  v.  Bailey,  7  Iowa,  390 ;  Union 
Pacific  Ry.  Co.  t.  Hall,  01  U.  S.  843,  23  L. 
Ed-  428. 

The  statute  of  this  state,  recognizing  the 
wisdom  of  the  rule  thus  outlined,  prescribes 
what  shall  constitute  the  pleadings  In  manda- 
mus proceedings,  and,  referring  thereto,  eon- 
tains  the  following  provision;  "They  are  to 
have  the  same  effect  and  to  be  construed, 
and  may  be  emended  In  the  same  manner, 
as  pleadings  in  an  action.  Either  party  may 
move  to  strike  out,  or  be  allowed  to  plead 
over  after  motion  or  demurrer  allowed  or 
disallowed,  and  the  Issue  Joined  shall  be 
tried  and  the  further  proceedings  thereon 
had  in  like  manner  and  with  like  effect  as  in 
an  action."  B.  ft  C.  Comp.  §  612.  These 
liberal  provisions  authorize  an  amendment 
of  an  alternative  writ  of  mandamus  while 
the  cause  remains  in  the  trial  court,  and  its 
action  in  granting  leave  so  to  amend  Is  a 
matter  wholly  within  its  discretion  which 
will  not  be  disturbed,  except  in  cases  of  an 
abuse  thereof.  Highway  Commissioners  v. 
People,  38  III.  347;  Stevens  v.  Miller,  3  Kan. 
App.  192,  43  Pac.  439.  Our  statute  regulating 
the  practice  on  appeal  provides  that,  In 
affirming  or  reversing  a  judgment  this  court 
may.  If  necessary  and  proper,  order  a  new 
trial.  B.  ft  C.  Comp.  8  556.  Observing  the 
rule  that  a  court  will  take  judicial  knowl- 
edge of  the  facta  which  It  has  acquired  at  a 
prior  hearing  of  the  cause  ( 16  Cyc.  851 ;  Mill's 
Estate,  40  Or.  424.  67  Pac.  107),  we  have 
examined  the  record  pertaining  to  the  order 
affirming  the  judgment  on  the  former  appeal 
and  find  that  It  concludes  as  follows:  "It 
is  further  ordered  that  the  cause  be  remanded 
to  the,  said  court  below,  and  that  a  judgment 
be  there  entered  and  docketed  in  accordance 
herewith."  Does  the  language  here  quoted 
show  such  a  Anal  disposition  of  the  cause 
as  to  preclude  the  trial  court  from  allowing 
the  alternative  writ  to  be  amended? 

In  Powell  V.  Dayton,  etc.,  Ry.  Co.,  13  Or. 
446,  11  Pac.  222,  a  demurrer  to  the  complaint 
therein  was  overruled,  and  the  defendants 
appealed.  In  disposing  of  the  cause,  Mr. 
Justice  Thayer  says:  "The  case  Is  too  im- 
portant to  be  determined  upon  demurrer,  and 
the  appellants  would  have  been  allowed  t< 
answer  over.  If  the  decision  of  the  lower 
court  had  been  affirmed.  We  have  therefore 
concluded  to  reverse  the  decree  appealed 
from  and  remand  the  case  with  leave  to 
the  respondents  to  amend  their  complaint" 
The  remittitur  having  been  sent  down,  the 
plaintiffs  filed  an  amended  complaint  to 
which  a  demurrer  was  interposed  and  over- 
ruled, whereupon  the  defendants  again  ap- 
pealed (8.  c.  14  Or.  22,  12  Pac.  83) ;  their 
counsel  insisting  that,  in  case  the  decision  ot 
the  lower  court  was  sustained,  their  clients 
should  be  given  leave  to  answer  over.  In 
^bvosing       such  contention,  Mr.  Justice 


Strahan,  after  referring  to  the  former  prac- 
tice In  this  court  In  such  cases,  remarks: 
"We  therefore  announce  it  as  a  rule  of  prac* 
tice  In  such  cases  that  whenever  this  court 
does  not  make  a  final  disposition  of  the  cause, 
but  remands  the  same  to  the  court  below,  It 
will  be  open  for  that  court  to  determine  in 
the  first  Instance  whether  the  defendant  shall 
he  permitted  to  answer  or  not"  In  Fowie 
V.  House,  29  On  114,  44  Pac.  602,  which  was 
a  suit  to  enforce  a  mortgage,  a  demurrer  to 
the  complaint  was  sustained,  and  the  suit 
dismissed,  whereupon  the  plaintiff  appealrd. 
At  the  trial  in  this  court  the  complaint  was 
found  to  be  insufficient,  and  the  decree  af- 
firmed. The  mandate  having  been  sent 
down,  the  motion  of  plaintiff's  counsel  to 
recall  it  was  denied  (s.  c.  30  Or.  305,  47  Pac 
787),  because  the  cause  was  remanded  for 
further  proceedings. 

It  will  be  observed  that  the  cases  adverted 
to  were  suits  which  were  dismissed  because 
the  complaints  were  respectively  held  to  be 
insufficient  on  demurrer.  An  appeal  iu 
equity,  from  a  decree  rendered  on  an  issue  of 
fact  brings  up  the  cause  for  trial  anew  in  this 
court  upon  the  transcript  and  evidence  ac- 
companying it  (B.  &  C.  Comp.  §  566),  and  a 
final  decree  In  such  cases  Is  usually  rendered 
in  this  court  A  mandate  Is  thereupon  sent 
to  the  court  below,  to  be  entered,  however, 
as  our  decree,  and  not  as  that  of  the  court  a 
quo.  When,  on  appeal  from  a  decree  in 
equity,  the  cause  Is  sent  back,  because  the 
complaint  is  considered  insufficient  or  the 
evidence  Inadequate  to  support  a  material 
averment,  no  final  decree  Is  rendered  In  this 
court,  except  to  set  aside  the  decree  of  the 
court  below  and  to  require  further  proceed- 
ings to  be  had  therein.  The  rule,  therefore, 
as  promulgated  In  Powell  v.  Dayton,  etc, 
Ry.  Co.,  supra,  applies  only  to  suits  In  equity. 
Appeals  in  law  actions  are  tried  In  this  court 
on  bills  of  exceptions,  disclosing  alleged  er- 
rors set  out  In  the  transcript  (B.  &  C.  Comp. 
I  555),  and  the  conclusion  here  reached  is, 
when  remitted,  entered  in  the  court  below  as 
its  judgment  When  a  judgment  rendered  on 
an  IsPue  of  fact  in  a  law  action,  Is  reversed 
on  appeal,  a  new  trial  Is  generally  ordered, 
imless  the  court  below  should  have  sustained 
a  motion  for  a  judgment  of  nonsuit,  because 
of  an  entire  lack  of  evidence.  Durbin  v.  Ore- 
gon, etc.,  Ry.  Co.,  17  Or.  5, 17  Pac.  5,  11  Am. 
St  Rep.  778;  McPherson  v.  Pacific  Bridge 
Co..  20  Or.  480.  26  Pac.  560;  Coughtry  v. 
Willamette  St  Ry.  Co.,  21  Or.  245.  27  Pac. 
1031 ;  Eastman  v.  Monastes,  32  Or.  291,  51  Pac. 
1095,  67  Am.  St  Rep.  531;  Abbott  v.  Ore- 
gon R.  &  N.  Co.  (Or.)  80  Pac.  1012.  A  re- 
versal of  the  judgment  In  each  of  the  cases 
last  cited  was  a  final  disposition  of  the  caua& 
Where,  however,  a  judgment  In  a  law  action 
Is  reversed  on  appeal,  and  the  cause  Is  re- 
manded for  a  new  trial  or  for  further  proceed- 
ings, the  court  below  possesses  power  to  al- 
low reasonable  amendments  to  be  made  to  the 
pleadingSi  and  Its  action  In  this  respect  will 
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not  be  disturbed,  except  for  an  abuse  of  dis- 
cretion. Henderson  v.  Morris,  5  Or.  24;  Bal- 
dock  V.  Atwood,  21  Or.  73,  26  Paa  1058;  Tal- 
bot V.  Garretson,  31  Or.  256,  49  Pac.  978; 
Lieuallen  v.  Mosgrove,  37  Or.  446,  61  Pac 
1022;  York  v.  Nasb,  42  Or.  321,  71  Pac.  59. 

A  demurrer  to  a  complaint  interposes  an  is- 
sue of  law,  the  determination  of  which  consti- 
tutes a  trial  by  a  court  B.  &  C.  Oomp. 
§  114;  Hume  V.  WoodruBf,  26  Or.  373,  38  Pac. 
191.  When  such  a  trial  results  in  sustaining 
a  demurrer,  and  the  plaintltC  declines  to 
amend  the  complaint,  iu  consequeuce  of  which 
a  Judgment  Is  rendered  against  bim,  and  he 
appeals,  an  affirmance  of  the  judgment  leaves 
nothing  further  to  be  considered,  and  hence, 
the  ordering  of  a  new  trial,  as  prescribed  by 
statute  (B.&O.  Oomp.§  556),  would  be  aseless. 
When  a  judgment  or  decree  given  imder  such 
circumstances  Is  affirmed  on  appeal,  and  the 
cause  is  remanded,  if  the  plaintiff  seeks  to 
correct  his  error  by  amending  the  complaint, 
his  payment  of  or  responsibility  for  the  costs 
and  disbursements  incurred  should  be  a  suffi- 
cient punishment  for  his  mistake,  and  bis  ap- 
plication so  to  amend  ought  to  be  allowed, 
if  it  Is  reasonable  and  meets  the  approval  of 
the  trial  court  We  believe  that  a  fair  inter- 
pretation of  the  rules  of  practice  prevailing 
in  this  state  authorized  the  court  to  allow  the 
alternative  writ  of  mandamus  to  be  amended 
in  permitting  which  no  error  was  committed. 

Considering  the  case  on  Its  merits,  no  excep- 
tions were  taken  to  the  findings,  nor  was  any 
request  made  for  any  other  decision  upon  a 
question  of  fact  and  as  the  findings  made ' 
by  the  court  show  a  compliance  with  the  re- 
quirements of  the  several  provisions  of  the 
local  option  act  thereby  supporting  the  Judg- 
ment rendered,  the  only  questions  to  be  con- 
sidered are  the  action  of  the  court  In  striking 
out  parts  of  the  answer,  and  In  sustaining  a 
demurrer  to  the  other  parts  thereof.  The 
averments  which  were  struck  out  are  lengthy, 
and  an  examination  of  them  convinces  us  that 
no  error  was  committed  in  their  elimination; 
for  evidence  of  the  facts  thus  stated  could 
have  been  admitted  imder  the  remaining  al- 
lesntlons.  and  bence  the  new  matter  so  set  out 
will  not  be  detailed. 

It  Is  insisted  by  defendants'  counsel  that  the 
local  option  law  violates  section  20,  art.  1, 
of  the  Constitution  of  this  state,  which  la  as 
follows:  "No  law  shall  be  passed  granting 
to  any  citizen  or  class  of  citizens,  privileges 
or  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens" — and 
that,  having  sought  to  raise  this  and  other 
conBtltutlonal  questions  by  averments  of  new 
matter  in  the  answer,  an  error  was  com- 
mitted in  sustaining  the  demurrer  Interposed 
thereto.  An  examination  of  the  provisions 
of  the  act  In  question  fails  to  show  that  any 
privileges  or  Immunities  are  attempted  to  be 
granted  thereby.  The  law.  when  put  Into 
operation,  may  deny  to  some  persons  rights 
theretofore  enjoyed,  of  selling  intoxicating 
liquors  as  a  beverage;  but  the  act  does  not 


grant  any  special  prlvll^es  or  Iminmnnlties 
to  any  citizen  or  class  of  citizens.  If  It  did, 
however.  It  would  not  contravene  common 
right  because  the  sale  of  such  liquors  for  the 
purpose  ^eoified  is  not  a  privilege  guaran- 
tied to  the  citizens  of  the  United  States. 
Sandys  v.  Williams  (Or.)  80  Pac.  642. 

It  is  maintained  that  the  act  under  con- 
sideration is  violative  of  section  1,  art  2, 
of  the  organic  law  of  the  state,  which  is  as 
follows:  "Ail  elections  shall  be  free  and 
equal."  No  qualified  elector  was  prevented 
by  any  means  whatever,  so  far  as  disclosed 
by  the  transcript  from  freely  voting  to  adopt 
or  reject  the  local  option  law,  o.r  deprived  of 
having  his  vote  counted  as  cast,  and  if  he 
exercised  the  right  of  suffrage  on  this  par- 
ticular occasion,  his  opportunity  was  equal 
to  that  of  ail  otb^  persons  voting,  and  hence 
the  act  does  not  contravene  the  clause  of  the 
Constitution  Invoked  to  defeat  It  10  Am.  & 
Eng.  Enc.  Law  {2d  Ed.)  583. 

It  is  insisted  that  section  10  of  the  act 
(Laws  1905.  p.  47,  e.  2)  violates  subdivision  3 
of  section  23,  art  4,  of  the  Constitution, 
which  is  as  follows:    "The  legislative  as- 
sembly shall  not  pass  special  or  local  laws  in 
any  of  the  following  enumerated  cases,  that 
is  to  say:    *   •   •    (3)  Regulating  the  prac- 
tice In  courts  of  justice" — and  that  it  con- 
travenes sections  1  and  12,  art  7,  of  the 
fundamental  law  of  the  state,  which,  so  far 
as  involved  herein,  are  as  follows,  respective- 
ly:   "The  judicial  power  of  the  state  shall 
be  vested   In   a    •    •    •    county  court 
*   •   *    having  general  jurisdiction,  to  be 
defined,  limited,  and  regulated  by  law,  in  ac- 
cordance with  this  Constitution."  "The  coun- 
ty court  shall  have  the  jurisdiction  pertain- 
ing to  probate  courts,  and  boards  of  county 
commissioners,  and  such  other  powers  and 
duties,  and  such  civil  jurisdiction  not  exceed- 
ing the  amount  of  value  of  five  hundi-ed  dol- 
lars, and  such  criminal  jurisdiction  not  ex- 
tending to  death  or  Imprisonment  In  the  peni- 
tentiary, as  may  be  prescribed  by  law^.  But 
the  legislative  assembly  may  provide  for  the 
election  of  two  commissioners  to  sit  with  the 
county  judge,  whilst  transacting  county  busi- 
ness in  any  or  all  the  counties,  or  may  pro- 
vide a  separate  board  for  transacting  such 
business."   The  section  of  the  act  thus  chal- 
lenged requires  the  county  court,  if  a  ma- 
jority of  the  votes  cast  in  an  entire  coun^, 
or  In  any  subdivision  thereof  as  a  whole,  or 
in  any  precrinct,  at  an  election  called  for  that 
purpose,  be  In  favor  of  prohibition,  to  make 
an  order  declaring  the  result  of  such  vote 
and  absolutely  prohibiting  the  sale  of  in- 
toxicating liquors  as  a  beverage  within  the 
prescribed  limits.    It  will  be  observed  that 
this  section  makes  the  declaration  of  the  re- 
sult of  a  majority  vote  for  prohibition  and 
the  Interdiction  of  the  sale  of  Intoxlcatii^ 
liquors  as  a.  beverage  In  pursuance  thereof, 
by  the  county  court,  a  miolsterial  act  State 
ex  rel.  v.  County  Court  of  Malheur  Coiuity 
(OrO  81  Pac.  308.   We  think  the  part  of 
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eectlou  12,  art  7,  of  the  Constitution,  wblch 
i-e&tB  the  county  court  with  "such  other  pow- 
ers and  duties  *  *  *  as  may  be  prescrib- 
ed by  law,"  requires  such  court  to  perform 
the  obligation  tbns  Imposed  upon  it  tiy  sec- 
tion 10  of  the  act,  tn  the  disctaat^  of  which 
It  exercises  neither  discretion  nor  Judgment, 
and  hence  mandamus  Ues  to  compel  a  com- 
pliance with  the  requirements  of  this  clause 
of  the  act. 

It  Is  contended  that  the  title  of  the  local 
option  act  contrarenefl  section  20,  art.  4, 
of  the  Constltntion,  which,  so  far  as  deemed 
important,  is  as  follows:  "Every  act  shall  em- 
brace bnt  one  subject,  and  matters  properly 
connected  therewith,  wblch  subject  shall  be 
expressed  in  the  titl&"  -  It  is  argued  that  the 
title  of  the  act  In  questkm  Implies  an  in- 
tention on  13ie  part  of  the  framers  of  the 
statute  that  It  should  be  local  In  Its  opera- 
tion, so  tliat  qualified  electors  In  each  com- 
munity could,  for  themselves,  determine 
whether  or  not  the  sale  of  IntoxIcaUi^ 
liquors  as  a  beverage  should  be  prohibited 
therein,  and  that  no  intimation  la  given  In 
the  Inscription  of  the  act  that  an  aggrega- 
tlon  of  precincts  in  which,  as  a  whole,  a 
majority  of  the  voters  who  were  In  favor  there- 
of could  impose  prohibition  upon  a  precinct 
in  which  a  majority  of  the  qualified  electors 
was  opposed  thereto.  The  object  of  the  con- 
stitntional  inhibition  In  question  Is  to  pre- 
veat  matters  wholly  foreign  to  the  subject- 
mattor  specified  In  the  title  from  being  In- 
serted in  the  body  of  the  act.  Simpson  v. 
Bailey,  3  Or.  615 ;  McWUrter  v.  J&ralnard,  6 
Or.  426.  In  laws  proposed  by  initiative  pe- 
titions pursuant  to  an  amendment  of  r  ur 
Constitution,  it  would  seem  that  the  method 
frequently  adopted  by  members  of  the  Legis- 
lature of  securing  votes  for  the  passage  of 
a  bill  by  promises  of  reciprocal  sapport  of 
other  measures  could  not  be  pursued,  and 
hence  one  of  the  reasons  assigned  for  re- 
quiring every  bill  Introduced  in  the  le^sla- 
tive  assembly  to  comply  with  the  requlr^ent 
of  section  20,  art  4,  of  the  organic  act  of  the 
state,  so  that  It  may  stand  on  its  own  merits, 
the  purpose  of  which,  to  be  valid,  must  be 
fairly  disclosed  in  the  titl^  would  have  no 
application  to  the  consideration  of  an  act 
which,  like  the  local  ontlon  law.  resulted 
from  a  vote  of  the  people.  The  validity  of 
laws  adopted  at  the  polls  must  be  deter- 
mined like  enactments  by  the  legislative  as- 
sembly, by  the  test  of  the  Constitution  as 
modified  by  the  amendment  thereto.  Though 
the  argument  that  a  proposed  measure  must 
deiMtnd  upon  its  own  merits  may  not  apply  to 
acts  initiated  by  petitions,  a  valid  reason 
for  requiring  that  the.  subject-matter  of  laws 
to  be  adopted  or  rejected  at  the  polls  should 
be  stated  in  the  title  nevertheless  ralsts. 
The  majority  Of  qualified  electors  are  so  much 
interested  in  managing  their  own  aifalrs  that 
they  have  no  time  carefully  to  consider 
measures  affecting  the  general  public.  A 
great  number  of  voters  undoubtedly  have  a 


superficial  knowledge  of  proposed  laws  to  be 
vdted  upon,  which  Is  derived  from  news- 
paper comments  or  frcmi  conversation  with 
their  associates.  We  think  the  assertion  may 
safely  be  ventured  that  It  is  only  the  few 
perEvns  who  earnestly  favor  or  zealously 
oppose  the  passage  of  a  proposed  law.  Initi- 
ated by  petition,  who  have  attentively  studied 
its  contents  and  know  how  it  will  probably 
affect  their  private  interests.  The  greater 
number  of  voters  do  not  possess  this  in- 
formation and  usually  derive  their  knowl' 
edge  of  the  contents  of  a  proposed  law  from 
an  Inq>ection  of  the  title  thereof,  which  is 
sometimes  secured  only  from  the  very  meager 
details  afforded  by  a  ballot  which  is  examin- 
ed in  an  election  booth  prc^ratory  to  exer- 
cising the  right  of  sufhrage.  It  is  Important, 
therefore,  .that  the  title  to  laws  proposed  in 
the  manner  Indicated  sbould  strictly  comply 
with  the  constitutional  requirement 

An  examination  of  the  provlslcms  of  the  act 
under  consideration  shows  an  evident  intent 
to  make  a  county  the  utmost  limit  and  a  pre- 
cinct the  smallest  territory  In  which  the 
local  option  law  may  be  put  Into  operation, 
and,  as  the  greater  necessarily  Includes  the 
less,  a  majority  vote  in  the  entire  county  in 
favor  of  prohibition,  when  carried  into  effect 
prevents  the  sale  of  Into^dcating  liquors  as 
a  beverage  In  any  precinct  therein,  though  a 
majority  of  the  qualified  electors  In  such  pre- 
cinct may  have  voted  against  the  law.  Be- 
tween these  extremes  of  territory  another 
district  may  be  created  which  Is  known  as  a 
subdivision  of  a  county,  composed  of  two  or 
more  entire  and  contiguous  precincts,  and 
the  adoption  of  local  option  In  a  snlsdlvlslon 
as  a  whole,  when  declared  as  such  by  the 
county  court,  necessarily  puts  the  law  into 
c^ratlou  In  each  precinct  forming  an  inte- 
gral part  of  the  subdivision,  through  a  ma- 
jority of  the  votes  cast  in  one  of  the  precincts 
embraced  therein  may  have  been  opposed  to 
prohibition.  In  an  election  held  In  a  county 
as  a  whole,  or  in  a  subdivision  thereof.  If 
any  ijreclnct  embraced  therein  cast  a  ma- 
jority vote  in  favor  of  prohibition,  though  a 
majority  of  the  votes  cast  In  the  other  parts 
of  the  territory  may  against  interdiction, 
the  provisions  of  the  act  are  required  to  be 
enforced  In  tilie  precinct  In  wblch  a  majori^ 
vote  was  cast  in  favor  thereof.  Laws  Or. 
1005,  pp.  41,  47,  c.  2,  S§  1  and  10.  The  title 
In  question,  so  far  as  it  relates  to  the  ob- 
jection urged,  is  as  follows:  "An  act  to  pro- 
pose by  Initiative  petition  a  law  providing 
for  election  in  any  county,  or  any  precinct 
therein,  or  any  subdivision  of  a  county,  con- 
sisting of  any  number  of  ^tlre  and  con- 
tiguous precincts  of  such  county,  to  determine 
whether  the  sale  of  intoxicating  liquors  shall 
be  prohibited  in  such  county  or  subdivision 
thereof  or  in  such  precinct  *  •  •  de- 
claring what  shall  constitute  a  subdivision  of 
the  county  within  the  meaning  of  this  law, 
•  *  •  providing  for  the  issuance  by  the 
county  court  of  orders  prohibiting  the  sale 
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of  Intoxicating  Hqnoro  within  certain  limits 
and  declaring  the  duties  of  such  courts  In 
reference  thereto."  We  think  the  title  la  a 
fair  Index  of  the  snbject-matter  of  the  act, 
and  that  the  last  clause  of  the  inscription 
quoted  is  sufficient  to  call  attention  to  and 
give  adequate  notice  of  the  provlsfona  of  the 
law,  making  it  applicable  to  the  territory 
specified  uuder  the  particular  circumstances 
hereinbefore  mentioned. 

Believing  that  no  error  was  committed  as 
alleged,  the  judgment  should  be  affirmed ; 
and  it  Is  so  ordered. 

(48  Or.  100)  "'  ■ 

STRAUHAIi  T.  ASIATIC  S.  S.  C0.» 
(Saprerae  Court  of  Oregon.  April  17,  J900.) 

1.  ToBTs— Joint  Wbonodoebs— Liability. 

Where  an  action  is  biued  on  tort  alleged 
to  have  been  caused  'by  several  defendants 
jointly,  a  right  of  action  exists  against  any  or 
all  of  the  wrongdoers,  indepeodeot  of  contract 
[Ed.  Note. — For  cases  la  polntt  see  vol.  40* 
Cent.  Dig.  TorU,  I  29.] 

2.  PLEADINOS  —  COUPLAIKT  —  AHBRDianT  — 

New  Gauss  or  Actioa. 

In  an  action  for  wrongful  death  all«ed  to 
have  been  caused  by  defenoants  jointly,  ft  was 
not  error  to  allow  an  amendment  to  toe  com- 
plaint, averring  employment  by  one  of  them 
alone,  where  such  allegation  of  employment 
would  merely  show  that  deceased  was  right- 
fully on  a  certain  barge  at  the  time  of  the 
accident,  and  that  the  ^defendant  alleged  in 
the  amendment  to  have  been  the  employer  owed 
him  the  duty  of  providing  a  safe  place  in 
which  to  work,  and  that  the  other  defendant, 
whose  steamship  the  barge  was  employed  in 
coaling,  owed  him  the  duty  of  not  increasing 
the  hazard  of  his  employment  by  its  negligence. 
8.  Neqlioehcb— Li ABiLiTT— Evidence. 

In  an  action  for  wrongful  death  of  plain- 
tUTs  Intestate,  caused  by  the  overturning  of  a 
coal  barge  owned  by  defendant  lumber  com- 
pany, on  which  deceased  was  employed,  and 
which  was  in  the  joint  possession  of  such  com- 
pany and  defendant  steamship  company,  being 
loaded  by  the  latter  either  in  its  own  way  or 
as  directed  by  a  bar^e  master  furnished  by  the 
lumber  cfunpany,  evidence  that  the  party  who 
hired  the  barge  was  tbe  superiutcudent  of  water 
lines  of  both  the  steamship  company  and  defend- 
ant navigation  company,  and  that  tbe  coal  was 
taken  from  the  latter  company's  bunkers  to  be 
carried  on  the  barge  to  a  vessel  of  the  steamship 
company,  was  not  sufEcIent  to  make  the  uaviga- 
tion  compa'ny  liable  for  the  defective  condition 
of  the  barge  or  the  negligent  manner  In  which 
it  was  loaded  or  discharj^. 

4.  SAUB— CorVCtlBRBNT  MBOLIQENCK-^UrFICI- 
XNCT  or  EvinENCB. 

In  an  action  for  wrongful  death,  evidence 
examined,  and  held  to  tend  to  show  that  tbe  ac- 
cident by  which  deceased  lost  bis  life  was  caused 
hy  the  concurrent  negligence  of  both  defendants, 
6.  Sahc-^oint  Liabiutt. 

Evidence  tending  to  show  that  tbe  accident 
by  which  deceased  lost  his  life  was  caused  by 
the  concurrent  negligence  of  defendant  steam- 
ship company  in  loading  and  discharging  a'  coal 
barge  chartered  by  it  of  defendant  lumber  com- 
pany and  of  the  latter  in  furnishing  an  un- 
seawortby  barge  and  in  not  keeping  her  free 
from  water  and  In  sending  deceased  to  work 
at  a  place  known  to  it,  but  not  to  him,  to  be 
dangerous,  without  warning  him  of  tbe  danger, 
brought  the  case  within  tbe  rule  that  where  an 
Injury  Is  the  result  of  the  concurring  negligence 
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Of  two  or  more  persons,  tiiough  acHng  separate- 
ly, either  or  ail  are  liable. 

[Ed.  Note. — For  cases  in, point,  see  vol.  87, 
Cent  Dig.  Negligence,  §  1&] 

6.  ToBTs  — Joint   LuaiuTr  —  CoHonBsine 
NEGUorncB. 

To  make  tort-feasors  liable  jointly,  there 
most  be  some  sort  of  community  in  the  wrong- 
doing, and  the  injury  must  be  in  some  way  due  to 
their  joint  work ;  but  ft  Is  not  necessary  that 
they  be  acting  together  or  in  concert,  if  their 
concurring  negligence  occaaiona  the  injury. 

[Ed.  Note. — For  caaea  In  point,  see  vol.  48^ 
Cent  Dig,  Torts,  S  29.] 

7.  Masteb  and  Sebvant  —  Assumptioii  or 
Risk— Sdfficienct  op  Evidence. 

In  an  action  for  wrongful  death  of  plain- 
tiff's intestate,  drowned  by  the  overturning  of  a 
barge  whereon  he  was  at  work,  evidence  that, 
while  deceased  was  standing  on  the  wharf,  he 
was  asked  by  defendant's  superintendent  if  he 
wanted  to  work,  and,  on  replying  in  tbe  af- 
firmative, was  directed  to  defendant's  barge 
master,  who  put  him  to  work  on  a  hand  pump 
on  tbe  deck  of  a  barge ;  that  deceased  had  no  ex- 
perience in  working  on  water  crafts,  and  was  not 
informed  by  either  the  superintendent  or  barge 
master  or  any  one  else  that  the  barge  was  in  dan- 
ger of  turning  over,  or  that  there  was  any  un- 
usual risk  or  hazard  in  working  thoeon ;  that 
though  the  danger  was  ai^rehended  bystevedorsB 
engaged  in  unloading  the  barge,  and  was  several 
times  mentioned  by  them  In  the  bearing  of  the 
deceased,  it  did  not  appear  that  he  understood 
the  purport  of  their  remarks  or  was  consdons 
of  the  danger — was  Insofficient  to  show  assump- 
tion ot  the  risk  by  deceased. 

Appeal  from  Circuit  Court,  Mnltnomali 
County ;  J.  B.  Cleland,  Judge. 

Action  by  B.  D.  Stranhal,  as  administrator, 
against  the  Asiatic  Steamship  Company  and 
others.  From  a  judgment  for  defendants, 
pialntlflT  appeals.  Beversed. 

This  is  an  action  by  the  administrator  of 
Otto  Pannier,  deceased,  against  the  Oregcm 
Railroad  &  Navigation  Company,  tbe  Ore- 
gon Round  Lumber  Company,  and  the  Port- 
land &  Asiatic  Steamship  Company,  jointly, 
to  recover  damages  for  the  death  of  his  In- 
testate, alleged  to  have  been  caused  by  the 
negligence  of  tbe  defendants.  The  complaint, 
after  alleging  the  death  of  Pannier,  the  ap- 
pointment of  plaintiff  as  bis  administrator, 
and  tbe  Incorpomtlon  of  the  several  defend- 
ants, avers  that  betn-een  the  24th  and  28th 
days  of  December,  1904,  the  defendants  were 
in  tbe  sole  and  exclusive  use  and  possession 
of  tbe  river  barge  Monarch,  which  th^  were 
using  in  coaling  river  crafts  of  the  Oregon 
Rallrood  &  Navigation  Company,  and  the 
steamship  Arabia,  belonging  to  the  steamship 
company;  that  they  carelessly  and  negli- 
gently loaded  upon  the  barge  a  large  amount 
of  coa)  in  excess  of  what  It  could  safety 
carry  in  Its  then  condition  and  caused  and 
permitted  such  coal  to  be  loaded  thereon  In 
an  improper  manner  Bo  as  to  strain  and 
weaken  the  barge,  and  render  It  unsafe; 
that  while  it  was  In  such  unsafe  condition 
the  defendants  caused  It  to  be  taken  to  the 
Arabia  and  proceeded  In  m  careless  and  Dili- 
gent manner  to  unload  and  remove  the  coal 
therefrom,       reason  of  which  the  barge 
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filled  witb  water,  capsized  aod  the  plaintiff's 
Intestate,  wbo  was  working  thereon,  drowned ; 
that  the  barge  was  old,  decayed,  and  weak 
and  not  sound  nor  safe  for  the  nse  to  which 
it  was  being  put ;  that  after  it  bad  been  tak- 
en alongside  the  Arabia,  the  deceased  was  em- 
ployed by  the  defendants  to  assist  In  pump- 
ing tbe  water  from  It  and  was  so  engaged  at 
the  time  of  the  accident;  that  he  was  not 
accustomed  to  working  on  barges  and  bad  no 
knowledge  or  intimation  that  the  barge  In 
question  was  unseawortby  or  had  been  Im- 
properly loaded  or  was  then  being  negligently 
or  unsklUfally  unloaded,  or  that  there  was 
any  particular  danger  In  his  employment: 
that  the  place  where  be  was  put  to  work  was 
one  of  extreme  danger  and  known  to  be  such 
to  tbe  defendants,  notwithstanding  which 
they  neglected  to  Inform  him  thereof.  The 
defendants  answered  separately.   The  Port- 
land ft  Asiatic  Steamship  Company  alleged 
that  at  the  times  mentioned  in  the  com- 
plalnt  It  leased  of  tbe  defendant,  tbe  Oregon 
Round  Lumber  Company,  for  the  purpose  of 
transporting  coal  to  tbe  steamship  Arabia, 
then  lying  in  tbe  harbor,  tbe  barge  Monarch 
in  charge  of  a  barge  master  whose  duty  It 
was  to  superintend  tbe  loading  and  unloading 
thereof,  to  operate  the  pumps  and  to  keep  the 
barge  free  from  water;  that  the  bai^e  was 
properly  loaded  and  towed  alongside  the 
Arabia,  but  being  In  an  unseawortby  condi- 
tion, was  taking  water  rapidly;  and  that  the 
lumber  company  employed  the  deceased  to 
operate  the  hand  pump  thereon,  and  while 
•0  engaged  It  capsized  without  any  fault  or 
negligence  of  the  answering  defendant  The 
Oregon -Round  Lumber  Company  denied  the 
all^atlons  of  the  comii>aint  and  pleaded  that, 
at  the  time  It  rented  the  barge  to  tbe  de- 
fendants tbe  Oregon  Railroad  &  Navigation 
Company  and  the  Portland  ft  Asiatic  Steam- 
sblp  Company,  it  was  In  good  seaworthy 
condition;  that  Its  codefendants  had  the 
sole  ^nd .  exclusive  charge  and  management 
thereof  and  of  Its  employs  In  charge,  and  so 
Improperly  and  negligently  loaded  and  opera- 
ted the  barge  that  It  was  greatly  strained 
and  weakened  and  caused  to  take  water  fast- 
er than  It  could  be  removed  by  the  pumps; 
that  the  deceased  was  employed  by  it  to 
pump  water  from  the  barge  with  knowledge 
of  Its  weakened  condition  and  that  It  was 
liable  to  capsize  at  any  time  and  therefore 
assumed  the  risk  Incident  to  such  employ- 
ment.  Tbe  Oregon  Railroad  ft  Navigation 
Company,  likewise,  denied  the  materia!  alle- 
gations of  the  complaint  and  for  an  affirma- 
tive defense  pleaded  substantially  tbe  same 
facts  as  are  set  up  by  Its  codefendaut,  the 
steamship  company.   Upon  the  issues  thus 
tendered,  the  cause  went  to  trial  before  the 
court  and  a  Jury. 

The  plaintiff  gave  tratlmony  tending  to 
Rbow  that  on  December  24.  1904,  Capt  Con- 
way, superintendent  of  water  lines  of  the 
<^:^oa  Railroad  &  Navigation  Company  and 


the  Portland  ft  Asiatic  Steamship  Company, 
chartered  of  the  defendant  the  Oregon  Round 
Lumber  Company  the  barge  in  question  for 
use  In  coaling  the  steamship  Arabia  then  In 
port  and  belonging  to  the  steamship  company ; 
that  the  barge  was  what  Is  known  as  a 
"model"  barge,  and  was  equipped  with  a 
steam  siphon  and  hand  pump  for  use  in  re- 
moving the  water;  that  at  tbe  time  the 
barge  was  hired  Conway  was  Informed  that 
he  would  have  to  be  careful  In  loading  and 
unloading  it  or  it  would  open  up  and  take 
water,  and  at  bis  request  the  lumber  com- 
pany sent  a  man  along  as  barge  master, 
whose  duty  it  was  to  report  to  his  employer 
if  the  barge  was  not  handled  properly  and  to 
see  that  It  was  safely  moored  and  kept  free 
from  water.  Tbe  barge  was  taken  by  tbe 
lessee  to  the  Alblna  Dock,  and  from  120 
to  130  tons  of  coal  loaded  on  tbe  forward 
deck  by  the  employes  of  tbe  steamship  com- 
pany on  the  24tb.  Tbe  25th  and  26th  being 
holidays  no  work  was  done  on  either  of  tbose 
days,  bot  on  tbe  morning  of  the  27th  the 
loading  was  resumed  and  completed  about 
noon  of  the  2Stb.  During  the  morning  of 
the  28th  the  barge  master  observed  that  It 
was  taking  water  faster  than  it  could  be 
pumped  out  and  about  11  o'clock  attempted 
to  reach  the  office  of  the  lumber  company  by 
telephone  to  advise  Its  officers  of  the  condi- 
tion of  the  barge,  but  was  unable  to  do  so. 
About  noon  on  the  28tb,  and  while  tbe  barge 
master  was  at  bis  lunch,  the  barge  was,  by 
direction  of  the  steamship  company,  towed 
from  tbe  coal  bunkers  to  the  Arabia  and  made 
fast  At  this  time  there  was  a  large  quanti- 
ty of  water  in  the  hold  and  it  was  taking 
water  freely.  When  the  barge  master  re- 
turned from  his  lunch  be  noticed  a  consider* 
able  list  to  port  and  that  the  barge  was  in 
a  dangerous  condition,  and  thereupon  tele- 
phoned as  soon  as  he  could  to  tbe  office  of 
the  lumber  company,  and  O'Reilly,  the  super- 
intendent, responded  to  the  call  and  reached 
the  barge  between  3  and  4  o'clock  In  the 
aftemooa  At  that  time  It  was  In  a  critical 
condition.  It  had  several  feet  of  water  In 
the  hold  and  was  leaking  badly  and  the 
stevedores  had  taken  from  25  to  80  tons  of 
coal  from  one  comer  and  as  a  consequence 
It  had  listed  BO  that  the  water  was  washing 
the  deck  on  the  offshore  side  and  midships. 
O'Reilly  objected  to  the  manner  in  which  the 
barge  was  being  unloaded,  and  In  conse- 
quence thereof  the  stevedores  commenced  tak- 
ing coal  from  tbe  opposite  side  and  the  load 
was  so  shifted  as  to  put  the  barge  on  an 
even  keel,  but  the  water  was  gaining  on  tbe 
pumps  and  O'Reilly  tel^honed  for  a  steam- 
er to  assist  in  pumping.  About  tbis  time, 
and  while  the  barge  was  In  this  condition, 
be  noticed  the  deceased  stasdlng  on  the 
wharf  and  asked  him  if  he  wanted  to  work, 
and  being  answered  in  the  affirmative,  O'Reil- 
ly directed  him  to  r^rt  to  tbe  barge  master, 
who  put  him  to  work  at  the  hand  pomp  on 
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the  forward  deck.  He  worked  there  for 
about  45  minutes  when  the  barge  suddenly 
turned  over,  throwing  him  Into  the  water 
and  drowning  him.  The  deceased,  so  far  aa 
the  evidence  shows,  had  no  experience  in 
working  on  water  crafts  and  was  not  In- 
formed or  advised  by  O'Reilly,  who  hired 
him,  or  the  barge  master,  who  put  him  to 
work,  or  any  one  else,  that  the  barge  was 
In  danger  of  turning  over,  or  that  there  was 
any  imuaual  risk  or  hazard  in  working  there- 
on. The  danger  seems,  however,  to  have 
been  apprehended  by  the  stevedores  who  were 
unloading  and  was  several  times  mentioned 
by  them  in  the  hearing  of  the  deceased,  but 
It  does  not  appear  that  he  understood  the 
purport  of  their  remarks  or  was  conscious 
of  the  danger.  At  the  close  of  the  plaintiff's 
testimony,  he  was  permitted  to  amend  his 
complaint  so  as  to  conform  to  the  evidence, 
by  changing  the  allegation  that  the  deceased 
was  employed  by  the  defendants  jointly  to 
an  averment  of  his  employment  by  the  de- 
fendants, the  Oregon  Round  Lumber  Com- 
pany, alone.  The  defendants  thereupon  sep- 
arately moved  for  nonsuits,  which  motions 
were  sustained  by  the  court,  and  the  plalutiCC 
appeals. 

E.  B.  Dnfor  and  H.  H.  Blddell,  for  appel- 
lant. Balph  W.  Wilbur,  for  respondent  Ore- 
gon Round  Lumber  Company.  Arthur  C. 
Spencer,  for  respondents  Oregon 'R.  &  N.  Co. 
and  Portland  &  A.  S.  S.  Co. 

BEAN,  0.  J.  (after  stating  the  facts).  It 
was  not  error  to  allow  the  amendment  to  the 
complaint  It  did  not  substantially  change 
the  cause  of  action.  The  action  Is  not  based 
'on  contract,  but  on  tort,  alleged  to  have  been 
caused  by  the  defendants  jointly,  and  In 
such  case  a  right  of  action  exists  against 
any  or  all  of  the  wrongdoers,  independent 
of  contract.  Wabash,  etc.,  Ry.  Co.  r.  Shack- 
let,  105  111.  304,  44  Am.  Rep.  791.  The  allega- 
tion of  employment  was  merely  to  show  that 
deceased  was  rightfully  on  the  barge  at  the 
time  of  the  accident  and  that  the  lumber 
company,  his  employer,  owed  him  the  duty 
of  providing  a  reasonably  safe  place  in  which 
to  work  or  of  warning  him  of  the  danger 
incident  to  the  employment,  and  the  steam- 
ship company,  the  duty  of  not  Increasing  the 
hazard  of  his  employment  by  its  negligence. 
There  Is  no  evidence  in  the  record  connecting 
the  defendant  the  Oregon  Railroad  &  Naviga- 
tion Company  in  any  manner  whatever  with 
the  accident  which  resulted  In  the  death  ot 
plaintiff's  intestate,  and  therefore  Its  motion 
for  nonsuit  was  properly  allowed.  It  Is  true 
Capt.  Conway,  who  hired  the  barge,  was  tha 
suporinteudent  of  water  Hues  of  both  the 
Oregon  Railroad  &  Navigation  Company  and 
the  steamship  company,  and  it  is  possible, 
although  not  clearly  sliowu  from  the  testi- 
mony, that  the  coal  was  taken  from  the 
bunkers  of  tlie  former  company,  but  this  was 
not  snffldent  to  make  it  llab'e  for  the  con- 
dition of  the  barge  or  the  manner  in  which  U 


was  loaded  or  discharged-  The  barge  be- 
longed to  the  defendant  lumber  company,  was 
in  the  joint  possession  of  it  and  the  defend- 
ant steamship  company  and  was  loaded  by 
the  latter  either  in  its  own  way  or  as  direct- 
ed by  the  bai^  master,  a  point  upon  which 
there  Is  some  conflict  In  the  testimony,  and 
there  Is  evidence  tending  to  show  that  it  was 
not  seaworthy  and  was  Improperly  loaded. 
The  wi'ness  Seaman,  who  had  known  the 
barge  for  six  or  eight  months  prior  to  the 
accident,  was  master  of  her  for  a  time  about 
the  1st  of  December,  and  who  inspected  her 
at  the  request  of  the  officers  of  the  lumber 
company,  testified  that  she  was  an  old  craft; 
that  her  keel  was  broken  in  one  place,  and 
appeared  to  be  rotten  in  others;  that  the  two 
main  braces  had  been  pulled  from  the  sides 
for  about  three  Inches  and  in  his  opinion  the 
barge  was  not  seaworthy  for  more  than  300 
tons,  and  he  furthermore  testified  that  he 
saw  her  the  day  of  the  accident  after  she 
had  been  loaded  and  that  the  load  was  not 
evenly  distributed  and  so  put  an  unusual 
strain  on  the  barge.  Dewyl,  another  witness, 
who  had  known  the  barge  for  10  years  or 
more  and  was  foreman  of  her  for  some  time, 
testified  that  he  saw  her  as  she  was  being 
towed  from  the  dock  to  the  Arabia  and  that 
she  was  loaded  too  heaTlly  amidships;  that 
such  a  load  bad  a  tendency  to  loosen  the 
hog  chains,  open  the  seams  and  canse  ber  to 
take  water.  When  the  barge  was  made  fast 
to  the  Arabia,  the  water  was  coming  in  faa> 
ter  than  it  could  be  removed  by  the  pumps 
and  there  was  a  considerable  list  to  port. 
The  steamship  company,  however,  commenced 
discharging  the  coal  from  Uie  starboard  bow, 
which  necessarily  Increased  the  list.  When 
O'KelUy  reached  the  barge  he  complained  of 
the  manner  In  which  It  was  being  discharged, 
and  the  foreman  gave  directions  to  have  the 
coal  removed  as  evenly  as  conld  be  Aoae  and 
It  was  shifted  so  as  to  put  the  bacge  on  an 
even  keel,  but  by  that  time  there  was  such 
a  quantity  of  water  in  her  that  It  was  too 
late  to  keep  her  from  capsizing. 

There  was  evidence,  therefore,  tendiL^  to 
show  that  the  accident  by  which  the  deceased 
lost  his  life  was  caused  by  the  concurrent 
negligence  of  the  steamship  In  loading  and 
discharging  the  barge  and  of  the  lumber  com- 
pany in  furnishing  an  unseaworthy  barge, 
and  in  not  keeiiing  ber  free  from  water  and 
In  sending  the  deceased  to  work  at  a  place 
known  to  It,  but  unknown  to  him,  to  be  d:in- 
gerous,  without  warning  him  of  the  danger. 
And  this  brings  the  case  within  the  establish- 
ed rule  that  where  an -injury  Is  the  result  of 
the  concurring  negligence  of  two  or  more  per- 
sons, although  acting  separately,  either  or 
all  are  liable.  Smith  v.  Riues,  2  Sumn.  338, 
Fed.  Cas.  No.  13,100;  Pirle  v.  Tvedt,  115  13. 
S.  43,  5  Sup.  Ct.  1034,  llGl,  29  L.  Ed.  331; 
Wabash,  etc..  Ry.  Co.  v.  Shacklet,  105  UK 
3l>l,  44  Am.  Rep.  791;  Con.  Ice  Machine  Co. 
V.  Keifer,  134  111.  4S1,  25  N.  E.  709,  10  L. 
n.  A.  (>9%  23  Am.  St  Bep.  68S;  Hawkea- 
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worth  T.  TbompsoD,  98  Mass.  T7,  93  Am.  Dec. 
137;  Cnddy  t.  Horn,  46  Micb.  506,  10 
N.  W.  32,  41  Am.  Bep.  178;  Slater  t. 
Mersereau,  64  N.  Y.  138;  Brown  r.  Goxe 
Bros.  &  Co.  (C.  0.)  75  Fed.  689;  Flaherty  v. 
Northern  Pac.  By.  Co.  (Minn.)  40  N.  W.  100, 
1  L.  R.  A.  680;  12  Am.  St  Bep.  6S4;  Village 
of  Carterrllle  t.  Cook,  10  Am.  St.  Rep.  250, 
notes;  GxM,  Colo.  &  Santa  Ffi  By.  Co.  t. 
Bell,  8  Am.  Neg.  Bep.  159,  161,  notes.  In 
Smith  V.  Bines,  supra,  Mr.  Justice  Story 
says  with  reference  to  actions  of  this  cbarac- 
ter:  "Nothing  is  more  clear,  than  the  right 
of  the  plaintiff  to  bring  an  action  of  this  sort 
against  all  the  wrongdoers,  or  against  any 
one  or  more  of  them,  at  bis  election.  There 
Is  no  principle,  upon  which  the  defendant 
baa  a  right,  in  any  courts  of  justice,  to  say, 
that  tlie  action  shall  be  several,  and  not 
Joint;  and  thus  to  take  away  the  right  of 
election,  which  the  plaintiff  has  by  law,  to 
make  U  Joint"  And  in  FIrie  v.  Tredt,  supra, 
Mr.  Chief  Justice  Walte  says:  "A  separate 
defense  may  defeat  a  Joint  recovery,  but  Ic 
cannot  deprive  a  plaintiff  of  bis  right  to  pros- 
ecute his  own  suit  to  final  determination  in 
his  own  way."  Judge  Seaman  says  in  Brown 
V.  Coxe  Bros.  &  Co.,  supra,  that  the  creation 
of  a  Joint  liability  in  tort  does  not  depend 
upon  proof  that  the  same  act  of  wrongdoing 
was  participated  in  by  both  tort-feasors  and 
that  they  were  in  concert  and  bad  a  common 
Jntent  or  were  engaged  in  a  Joint  undertak- 
ing: "But  tlie  rule  under  which  parties  be- 
come Jointly  liable  as  tort-feasors  extends 
beyond  acts  or  omissions  which  are  designed- 
ly co-operative,  and  beyoud  any  relation  be- 
tween the  wrongdoers.  If  their  acts  of  neg- 
ligence, however  separate  and  distinct  in 
themselves,  are  concurrent  In  producing  the 
Injury,  their  liability  is  Joint  as  well  as  sever- 
al. Each  becomes  liable  because  of  his  neg- 
lect of  duty,  and  they  are  Jointly  liable  for 
the  sUgle  injury  inflicted  because  the  acts 
or  omissions  of  both  have  contributed  to  it." 
Smith  V.  Day,  39  Or.  531.  64  Fac.  812,  Co 
Pac.  1055f  is  not  in  conflict  with  this  doc- 
trine. In  that  case  the  defendants  were  act- 
ing independently  of  each  other,  without  con- 
cert or  common  purpose,  and  the  injury  was 
not  due  to  tbelr  concurring  negligence  al- 
though it  may  have  been  a  common  result 
to  which  the  act  of  each  c(mtributed.  To 
make  tort-feasors  liable  Jointly  there  must 
be  some  sort  of  community  in  the  wrong- 
doing, and  the  injury  mnst  be  in  some  way 
due  to  their  Joint  work,  but  It  is  not  neces- 
sary tliat  they  be  acting  together  or  in  con- 
cert if  their  concurring  negligence  occasions 
the  injnry.  "Where  the  negligence  of  two 
or  more  persons  directly  concurs  to  produce 
an  injury  to  another."  holds  the  Supreme 
Court  of  Illinois  in  Con.  Ice  Machine  Co.  r. 
Keifer,  supra,  "although  one  may  have  un- 
dertaken one  part  of  the  particular  work  and 
another  another  part,  and.  the  negligence  oc- 
curs In  the  performance  of  encb  of  the  sever- 
al parts  of  the  work  which  directly  contrl- 
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bntes  to  produce  the  Injury,  aU  will  be  li- 
able." 

We  are  of  the  opinion,  therefore,  that  the 
action  can  be  maintained  against  the  lumber 
company  and  the  steamship  company  jointly. 
In  such  action  a  plaintiff  may  recover,  If  at 
all,  against  both  or  either  of  the  defendants 
as  the  proof  may  warrant  Thompklns  v. 
Clay  St  Ry.  Co.,  60  Cal.  163,  4  Fac.  1165; 
Wlnslow  T.  Newlan,  46  III.  145;  Carpenter 
V.  Lee  and  Lowe,  6  Terg.  (Tenn.)  2eS. 

It  is  contended  that  the  deceased  assumed 
the  Increased  risk  due  to  the  condition  of  the 
b&Tg6  at  the  time  he  went  to  work  thereon, 
but  there  Is  no  proof  that  be  was  conscious 
of  the  danger,  or  had  knowledge  of  the  fact. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded for  such  further  proccediugs  as  may 
be  proper,  not  iuconsistent  with'  this  opinion. 


(13  N.  U.  368) 

CHAVES  et  al.  v.  MYER  et  al. 
(Supreme  Court  of  New  Mexico.  Feb.  2,  1906.) 

1.  Descent  and  Distbibution  —  Action  bt 
Heirs— Recovery  of  Share. 

The  complaint  examined,  and  held  suffi- 
cient to  allege  that  plaintiffs  were  the  owners 
of  the  fund  loaned  by  the  defendant  Myer  to 
the  defendants  Lucero. 

2.  Appeal— Review— Questions  Not  Raised 
Below. 

Questions  not  presented  to  the  court  below 
in  the  proper  way,  nor  to  this  court  by  assign- 
ment of  error,  are  not  the  subjects  of  review  by 
this  court. 

[Ed.  Note.— For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  8g  2£m-2dSSt.] 

3.  Trusts- FoLLowiNQ  Tbust  Puiroa— Equi- 

lABU:  IlBMEOY. 

The  equitable  remedy  given  a  cestui  que 
trust  to  follow  trust  funds  into  property,  in 
which  they  may  have  been  fraudulently  invested 
by  bis  trustee,  is  not  taken  away  by  statutory 
provisions  affording  a  remedy  by  attachment 
or  garnishment:  but  the  legal  and  equitable 
remedies  are  to  be  omsidered  concurrent 

4.  Same. 

Nor  is  aurh  equitable  remedy  defeated  by 
the  fact  that  the  cestui  que  trust  might  sue  the 
trustee  and  bis  bondunen  and  enforce  bis 
claim  by  levy;  the  rule  being  well  settled  that 

the  defrauded  party  has  his  option  either  to 
hold  the  trustee  personally  liable.' or  to  follow 
his  money  into  the  property  in  which  it  lias  tieen 
reinvest&u. 

[liid.  Note.-— For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts.  {  516.] 

5.  Same. 

Nor  is  the  remedy  of  the  defrauded  cestal 
que  trust  to  realize  out  of  such  property  pur- 
cliased  with  his  funds  affected  by  the  fact  that 
the  agreement  between  the  trustee  and  the 
owner  of  such  proi>erty  which  led  up  to  the  di- 
version of  such  funds  was  an  illegal  one ;  the 
cestui  que  trust  having  been  no  party  to  such 
agreement 
fSrllabus  by  the  Court.) 

Appeal  from  District  Court  Bernalillo 
County;  before  Justice  Benjamin  S.  Baker. 

Action  by  Ellas  Chaves  and  Emilia  Chaves 
deArmljo  agalnstBen  Myer  and  others.  Judg- 
ment for  plaintiff^  and  defendants  appeal. 
Affirmed. 
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William  B.  Ohllden,  for  appdlanti.  Bum- 
mers Burkhart,  for  appellees. 

POPE,  J.  This  Is  a  wait  brought  by  the 
appellees,  Ellas  Chaves  aod  wife,  alleging  In 
their  coniplalot  aubstantlally  as  follows: 
That  on  November  17,  1902,  plaintiffs  recover- 
ed a  judgment  in  the  district  court  of  Ber- 
nalillo county  against  the  defendant  Uyer, 
Individually  and  as  administrator  of  the 
estate  of  Rafnel  Armljo,  deceased,  for  the 
sum  of  $2,207.58,  upon  wbich  Judgment  on 
November  28,  1902,  execution  was  Issued 
with  return  of  nulla  bona  dnted  January  27, 
1903.  A  certified  copy  of  the  Judgment  Is 
attached  to  the  conijilalnt  The  complaint, 
after  alleging  thnt  the  defendant  Myer  Is 
Insolvent,  avers  that  the  Judgment  was  for 
the  distributive  slinre  of  the  estate  of  the 
said  Rafuel  Armljo  to  wbich  plaintiffs  are 
entitled.  It  Is  further  alleged  that  on  March 
6,  1900,  the  defendants  Maria  A.  de  Lucero 
and  J.  Rlos  Lucero,  her  bnBb.ind.  executed 
and  delivered  to  the  defendant  Myer  a  mort- 
gage ui>on  certiiiii  real  esUite  in  nernallllo 
county,  wlilfb  mortgage  ^v,^s  duly  recorded 
March  7,  1900.  A  ropy  of  the  mortgage  Is 
attached  to  the  complaint  An  inspection  of 
this  shows  tlint  it  runs  to  Myer  persnnnlly, 
and  upon  the  following  conditions:  "T.  here- 
as  the  said  parties  of  the  tlrst  part  (.Maria 
A.  de  Lucero  aud  J.  Bins  Lucero)  have  receiv- 
ed of  the  said  party  of  the  second  part 
(B.  Myer)  two  tbonf^nnd  aud  eight  dollars, 
said  sum  having  been  paid  to  the  said  second 
party  in  his  capacity  of  administrator  de 
bonis  non  of  tlie  estate  of  Rafael  Armljo, 
dec,  to  wbich  enld  estate  said  sura  of  two 
thousand  and  ei^ht  dollars  Is  belonging: 
Now,  therefore.  If  within  the  time  of  limita- 
tion under  the  laws  of  the  territory  of  New 
Mexico,  regulating  the  administration  of  es- 
tates and  tiie  tlnblllty  of  administrators,  no 
dalm  or  demand  simll  be  made  against  Ben 
Myer  as  adminlstrntor  of  said  estate  nor  any 
proceedings  be  entered  against  him,  then  this 
indenture  shall  be  null  and  void  and  of  no 
effect,  otherwise  to  remain  In  full  force." 
It  Is  further  alleged  tliat  at  the  time  of  the 
execution  and  delivery  of  this  mortgage  Myer, 
as  administrator  of  the  Ariiiijo  estate,  bad  In 
bis  bands  the  sum  of  $2,008  which  "In  equity 
and  good  conscience  belonged"  to  plaintiffs, 
and  which  they  were  entitled  to  receive  from 
said  defendant  as  their  distributive  share  of 
said  estate,  which  said  Myer  and  said  J. 
Bias  Lucero  well  knew ;  but  that  the  said  J. 
Bias  Lucero,  contriving  to  defraud  plaintiffs 
out  of  said  sum  of  money,  caused  said  mort- 
gage to  be  executed  and  delivered  to  the  said 
Myer  to  Induce  bim,  and  did  thereby  Induce 
blm,  to  procure  from  the  probate  court  of 
Bernalillo  county  an  order  authorizing  him 
to  pay  over  to  the  said-  J.  Bias  Lucero  the 
said  sum  of  $2,008,  and  to  pay  to  blm,  the 
said  Lucero,  under  said  order  the  said  sum 
of  money,  tt  Is  further  alleged  that,  while 
by  the  terms  of  said  mortfage  It  la  conditioa- 


ed  as  aforesaid.  It  was  In  truth  and  In  fact 
executed  for  the  purpose  of  securing  the  pay- 
ment of  any  Judgment  which  these  platntlflb 
might  obtain  against  said  Myer  for  the  dis- 
tributive share  of  said  estate,  and  for  no  other 
purpose,  except  as  above  stated  to  Indue* 
Myer  to  turn  over  to  said  Lucero  the  aboTe 
named  sum  In  his  hands  as  administrator 
and  to  enable  the  said  Lucero  to  get  posses- 
sion of  the  same.  It  Is  further  alleged  that 
said  order  allowing  the  payment  of  said  sum 
on  said  mortgage  was  obtained  without  notice 
to  plaintiffs,  although  'Myer  and  Lucero  well 
knew  that  plaintiffs  were  claiming  said  sum, 
and  that  thereafter  plaintiffs  appealed  from 
said  order  of  the  probate  court  to  the  distrl<< 
court,  when  said  order  was  vacated  and  set 
aside  and  the  Judgment  of  November  17.  1902, 
above  referred  to,  was  entered.  The  com- 
plaint also  alleges  that  plaintiffs  bare  re- 
quested Myer  to  bring  suit  to  foreclose  said 
mortgage,  but  that  be  has  refused  so  to  do, 
and  complainants  pray  that  sold  mortgage  be 
foreclosed  to  satisfy  said  Judgment  of  $2,- 
207.58.  To  this  complaint  the  defendant  Myer 
answered,  in  effect  admitting  all  of  Its  al- 
legations. The  defendants  Lucero  demurred 
upon  the  ground,  first,  that  snld  couit>Ia]nt 
does  not  state  a  cause  of  action  against  de- 
fendants; and,  second,  upon  the  ground  that 
these  defendants  are  not  necessary  or  proper 
parties  to  the  action.  The  court  overruled 
the  demurrer;  and,  the  Luceros  electing  to 
stand  thereon.  Judgment  was  entered  granting 
the  relief  prayed.  Whereupon  the  last-nam- 
ed defendants  prosecute  their  appeal  to  this 
court 

The  assignments  of  error  and  the  briefs 
and  arguments  point  out  a  number  of  respects 
in  which.  It  Is  alleged,  the  complaint  falls 
to  state  a  cause  of  action.  It  la  urged,  flrst, 
that  there  Is  no  sufficient  allegation  that  the 
sum  of  money  advanced  by  Klyer  to,  Lucero 
belonged  to  the  plaintiffs,  and  that  there 
could  not  be  any  such  all^atlon,  for  the  reason 
that  no  particular  sum  could  belong  to  any 
designated  legatee  In  advance  of  a  final  set- 
tlement of  the  Armljo  estate.  We  are  of 
opinion,  however,  that  the  allegation  tlint  the 
sum  held  by  Myer  as  administrator,  and  sub- 
sequently loaned  to  the  Luceros,  "In  equity 
and  good  conscience"  belonged  to  plalntiDfa, 
and  that  they  "were  entitled  to  receive  [It) 
from  said  defendant  as  their  distributive 
share  of  said  estate"  sufficiently  alleged  own- 
ership, expeclally  when  taken  In  connection 
with  the  recital  and  finding  In  the  Judgment 
attached  to  and  made  a  part  of  the  complaint 
to  the  effect  that  "the  said  Ben  Myer  as  such 
administrator  has  settled  alt  claims  against 
said  estate  except  those  of  said  appellants" 
(Ellas  Chaves  and  wife,  the  plaintiffs  here- 
in). It  Is  further  contended  that  the  amount 
paid  over  to  the  Luceros  was  a  part  of  the 
$2,207.58  which  the  Judgment  recites  belongs 
as  a  matter  of  fact  to  the  Luceros  as  their 
part  of  the  Armljo  estate.  We  find  nothing  In 
the  record  to  sustain  this  view.  On  tlie  con- 
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tnrr.  It  la  dearly  aTerred  that  tiie  siini  ben 
In  controverqy'  was  a  fond  behmglng  to  tbe 
plftlnlifEi  b7  reaaon  of  the  tact  that  all  other 
dalma,  both  In  the  nature  of  debts  and  be- 
Qoeets,  bad  been  paid. 

It  Is  said,  furttier,  boverer,  Uiat,  conoed- 
Ins  the  llabUlty  of  tbe  defendant  J.  Bias 
lAicero.  no  such  llafcUItr  exists  against  the 
TTlfe,  Maria  A.  Lacero;  there  being  no 
alleeatlon  "Oiat  she  knew  of  or  participated 
In  the  fraud:  No  sn^  point  vas  apparently 
made  In  Hie  court  below,  however.  The  only 
grounds  of  demurrer  there  urged  were,  first, 
that  the  complaint  "does  not  state  a  cause  of 
action  sgalust  defendants'*;  and,  second, 
*^feudant8  are  not  necessary  or  pn^wr 
parties  to  the  action."  As  wassaldlnOrabtree 
T.  Segrlst,  8  N.  M.  (Gild.)  600.  e  Fac  203: 
*^t  Aoes  not  appear  that  elth^  of  these 
points  was  raised  or  Insisted  npon  at  tbe 
trial,  and  we  are  therefore  of  opinion  that 
tbey  cannot  be  presented  and  urged  before 
ns.  mie  general  rule  that  only  such  assign- 
ments of  error  can  be  presented  to  the 
appellate  court  as  were  brougSit  to  the 
attention  of  tiie  trial  Judge,  so  as  to  permit 
of  thete  correction  by  him.  Is  strengthened 
In  "Oils  territory  by  tiie  statutory  proTlsIon 
ttiat  *no  exertions  shall  be  taken  In  an 
appeal  to  any  proceeding  In  the  district  court, 
except  such  as  shall  have  been  expressly  de- 
eded In  that  eonrt'**  But,  Indep«ident  of 
this  consideration,  It  Is  clearly  averred  that 
Mrs.  liucero  joined  In  the  note  and  mortgage 
made  to  Uyer  In  exchange  for  plaintiffs' 
legacy,  fflie  admits  In  her  mortgage  that  the 
whole  amount  waa  paid  to  her  and  to  her 
husband,  and  that  the  same  belonged,  when 
received,  by  them,  to  the  Armljo  estate. 
Under  the  other  facts  averred  In  the  case  this 
sum  was  wrongfully  paid  to  and  received  by 
both,  and  no  reason  occurs  to  us  why  tbe  lien 
given  to  secure  the  repayment  of  this  amount 
should  not  be  foreclosed  as  against  both.  It 
Is  farther  to  be  noted  that  tbe  complaint  does 
not  ask  nor  does  the  decree  award  a  general 
Judgment  against  dther,  but  Is  confined  to  a 
provision  for  the  sale  (MF  tbe  property  mort- 
gaged. 

It  Is  also  urged  that  the  suit  cannot  be 
maintained  because  an  adequate  remedy  ex- 
isted at  law,  in  that  the  plaintiffs  could  have 
sued  out  garnishment  upon  the  Luceros  and 
thus  have  held  the  amount  loaned  them  to 
respond  to  the  judgment  secured.  We  are 
unable  to  concur  In  this  view.  The  suit  here 
brought  is  for  the  purpose  of  impressing  a 
trust  upon  tbe  mortgage  security  taken  by 
Myer  In  exdiange  for  plaintiff's  money,  and 
Is  designed  to  realize  the  amount  by  fore- 
closure of  the  11^  Tbe  character  of  tbe  a<y 
tlon  Is  one  peculiarly  of  equity  cognizance  as 
a  part  of  the  original  chanc«7  jurisdiction. 
The  remedy  by  attachment  or  garnishment 
or  both  is  not  a  common-law  one,  but  rests 
upon  statute.  It  Is  well  settled  that  tbe  fact 
that  statute  may  have  given  an  additional 
remedy   does   not  oust  the   courts  of 


pre-existing  Inberent  equt^  Jarlsdlctton 
affording  the  same  result,  In  the  ab- 
sence of  words  Id  the  statute  prt^bltlve  oC 
such  concurrent  jurisdiction.  fDins  In  1 
Pomeroy's  Eq.  Juris.  |  276,  it  Is  said: 
•There  Is  stIU  anoth^  prlndple  affecting  the 
equitable  Jurisdiction  wbldi  remains  to  be 
considered  In  all  ItB  relations,  namely,  when- 
ever a  court  ct  equity,  as  a  part  of  Its  In- 
herent powers,  had  Jurisdiction  to  Interfere 
and  grant  relief  In  any  particular  case  or 
under  any  condition  of  facts  and  drcum- 
atances  B\u£b  Jurisdiction  Is  not,  in  general, 
lost,  or  abridged,,  or  affected,  because  the 
courts  of  law  may  have  subsequently  ac- 
quired a  Jurisdiction  to  prant  either  the  same 
or  dlfferoit  relief  in  the  same  kind  of 
cases,  and  under  the  same  facts  or  dr- 
cumstancea.  *  *  *  In  other  words^  the 
exclusive  jurisdiction  to  grant  purely  equi- 
table reliefs,  as  well  as  the  omcurrent 
jurisdiction  to  confer  1^1  reliefs.  Is  still 
preserved,  although  the  common-law  courts 
may  have  obtained  authority,  to  award  their 
remedies  to  the  same  parties  upon  the  same 
facts.**  And  In  section  278,  among  the 
classes  of  cases  Instanced  In  which  this 
principle  has  been  applied,  are  "sulta  to  re- 
cover a  fund  Impressed  with  a  trust  or  where 
a  trust  relation  In  view  of  equl^  exiata 
between  tbe  parties  where  tiie  plaintiff 
might  recover  the  same  sum  by  an  action  of 
assumpsit  for  money  had  and  received  or 
like  legal  action";  and  also  section  280, 
where  It  Is  said  that  "a  statute  authorizing  a 
garnishment  by  a  proceeding  at  law,  does 
not  take  away  nor  abridge  tbe  equl^  juris- 
diction to  enforce  an  equitable  attachment 
or  sequestration  by  suit  under  the  same 
circumstances."  We  are  of  <q)lnlon,  bowevw, 
that  the  remedy  by  garnishment  would  fall 
very  far  short  of  being  equally  plain,  ade- 
quate, and  complete  with  that  of  foreclo- 
sure. Tbe  one  woulid  be  to  seek  a  Judgment 
against  the  Luceros  upon  the  Incoming  of 
their  answer,  to  be  followed  by  an  effort  to 
find  unincumbered  property  out  of  which 
Bnch  Judgment  might  be  realized,  while  tbe 
other  gives  the  direct  remedy  of  foreclosure 
npon  properly  already  subject  to  a  lien.  We 
consider  this  poln^  therefore,  as  entirely  un- 
tenable. 

It  Is  further  urged  that  tbe  amount  for 
which  Judgment  was  rendered  was  excessive. 
In  that  it  could  at  most  have  been  only  for 
the  amount  of  the  trust  fund  diverted, 
whereas  Juds^ent  was  rendered  foreclosing 
the  lien  to  pay  tbe  entire  amount  of  the 
Judgment  secured.  We  do  not  find  It  neces-. 
sary  to  decide  Uils  question,  tor  the  reason 
that  the  assignments  of  error  raise  no  point 
as  to  the  amount  of  the  judgment  It  has 
been  distinctly  held  by  this  court  that  It  wlU 
not  consider  questions  not  raised  by  the  as- 
signment of  errors.  Maxwell  v.  Tufta.  8  N. 
M.  401.  45  Fac  079.  33  U  R.  A.  854;  Lamy 
V.  Lamy,  4  M.  M.  (Gild.)  29.  12  Fac.  650. 

It  ts  further  urged  that  the  torm  of  morfe 
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gflge  Is  purely  a  personal  secnri^  to  Myer, 
that  It  could  be  eaforced  only  by  btm,  and 
the  plaintiffs'  redress  was  by  a  snlt  against 
Myer  and  his  bondsmen.  We  do  not  consid- 
er tills  position  well  tonnded.  7he  theory 
upon  which  the  action  was  brought  was  that 
Myer,  a  tmatGe,  bad  invested  the  trust  funds 
In  another  form  of  property,  to  wit,  a  real 
estate  mortgage,  which  latter  he  was  hold- 
ing In  his  own  name  in  disregard  and  defi- 
ance of  bis  trust  A  court  of  equity  will  not 
permit  an  administrator  under  such  circum- 
stances to  dictate  terms.  He  cannot  divert 
trust  funds  and  say  to  the  defrauded  cestui 
que  trust:  "Your  only  remedy  is  to  sne  me 
and  secure  the  satisfaction  of  your  claim  by 
le^7,  If  perchance,  I  still  have  the  property 
purchased  with  yonr  money."  On  the  con- 
trary, the  ancient  equitable  principle  la  that 
the  cestui  que  tmst  under  such  circumstan- 
ces has  the  option  either  to  hold  the  trustee 
personally  liable  or  to  follow  his  money  into 
the  property  which  the  trustee  has  in  viola- 
tion of  his  trust  secured.  In  Oliver  v.  Piatt, 
3  How.  401,  11  L.  Ed.  622,  It  was  said  by 
the  court,  speaking  through  Mr.  Justice  Sto- 
ry: "It  is  a  clearly  established  principle  In 
that  [equity]  Jurisprudence  that  whenever 
the  trustee  has  been  guilty  of  a  breach  of  the 
ti'uat,  and  has  transferred  the  property,  by 
sale  or  otherwise,  to  any  thli*d  person,  the 
cestui  que  trust  has  a  full  right  to  follow 
such  property  into  the  hands  of  such  third 
person,  unless  he  stands  In  the  predicament 
of  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration without  notice,  and,  If  the  trustee 
has  invested  the  trust  property  or  its  pro- 
ceeds in  any  other  property  into  which  It  can 
be  distinctly  traced,  the  cestui  que  trust  has 
his  election  either  to  follow  the  same  into 
■the  new  Investment  or  to  hold  the  trustee 
personally  liable  for  the  breach  of  trust." 

The  general  principle  Is  thus  stated  in  2 
Pom.  Eq.  Juris.  §  1051:  "A  constructive  trust 
arises  whenever  anotlier's  property  has  been 
wrongfully  appropriated  and  converted  Into 
a  different  form.  If  the  person  having  mon- 
ey or  any'  kind  of  property  belonging  to  an- 
other in  his  hands  wrongfully  uses  it  for  the 
purchase  of  lands,  taking  the  title  In  his  own 
name,  or  If  a  trustee  or  other  fiduciary  per- 
son wrongfully  converts  the  trust  fund  into 
a  different  species  of  property,  taking  to  him- 
self the  title,  or  If  an  agent  or  bailee  wrong- 
fully disposes  of  his  principal's  securities, 
and  with  the  proceeds  purchases  other  secur- 
ities in  his  own  name,  in  these  and  all  sim- 
ilar cases  equity  Impresses  a  constructive 
trust  upon  the  new  form  or  species  of  prop- 
erty, not  only  while  it  Is  In  the  hands  of  the 
original  wrongdoer,  but  aa  long  as  it  can  be 
followed  and  idGntitled  in  whosesoever  hands 
it  may  come,  except  In  those  of  a  bona  fide 
purchaser  for  value  and  without  notice;  uud  ; 
the  court  will  enforce  the  constructive  trust 
for  the  benefit  of  the  beneficial  owner  or 
orif^lnai  coslui  quo  trust  who  has  thus  been 
defrauded."   And  iu  2  &t*jvj  Equity  Juris- 


prudence, S  1258,  It  is  said:  "The  general 
prAposltlou,  which  Is  maintained  at  law  and 
in  equity  upon  this  subject,  Is  that  If  any 
property,  in  its  original  state  and  form.  Is 
covered  with  a  trust  in  favor  of  the  princi- 
pal, no  change  of  that  state  and  form  can 
divest  It  of  such  trust  or  give  the  agent  or 
trustee  converting  It,  or  those  who  represent 
him  In  right  (not  b^ng  bona  fide  purchasers 
for  valuable  consideration  without  notice), 
any  more  valid  claim  In  respect  to  It  than 
they,  respectively,  had  before  sncta  cbange. 
An  abuse  of  a  trust  can  confer  no  rights  on 
the  party  abusing  it  or  on  those  who  claim  in 
privity  with  him.  This  principle  is  folly  rec- 
ognized at  law  in  all  cases  where  It  Is  sus- 
ceptible of  being  brought  out  as  a  ground 
of  action  or  of  defense  In  a  suit  at  law.  In 
courts  of  equity  it  Is  adopted  with  a  uni- 
versality of  application." 

It  is  further  urged  that  under  the  terms  of 
the  mortgage  default  had  not  occurred  justi- 
tylng  a  foreclosure.  The  condition  of  the 
mortgage,  whether  viewed  from  the  stand- 
point of  the  actual  language  used,  or  aa  il- 
lumined by  the  allegation  that  said  mortgage 
was  executed  "for  the  purpose  of  securing 
the  payment  of  any  Judgment  which  plaintiffs 
might  obtain  against  Myer  for  their  distrib- 
utive share  of  the  estate,  and  for  no  other 
purpose,"  was  satisfied  by  the  allegations  of 
the  complaint,  which  show  that  a  claim  bad 
been  against  Myer,  as  administrator,  the  pro- 
priety and  seasonableness  of  which  had  been 
established,  prior  to  the  bringing  of  this  suit, 
by  a  judgment  of  the  district  court. 

Finally  it  Is  ai^ed,  and  with  special  em- 
phasis, that  upon  the  allegation  of  the  com- 
plaint the  mortgage  is  void  as  against  public 
policy,  and  cannot  be  enforced.  It  Is  urged 
that  the  allegation  to  the  effect  that  the  mort- 
gage was  given  to  induce  the  administrator 
to  procure  from  the  probate  court  an  order 
allowing  him  to  pay  over  to  Lucero  the 
amount  In  band  belonging  to  appellees  is 
tantamount  to  an  allegation  of  a  conspiracy 
to  embezzle  that  sum  of  money  In  the  hands 
of  the  administrator  and  to  defraud  appei- 
lees  out  of  their  interest  In  the  estate,  and 
that  a  court  of  equity  will  leave  the  transac- 
tion where  it  finds  It  and  will  refuse  to  grant 
any  relief,  even  to  the  Innocent  defrauded 
owner  of  the  fund  misappropriated.  We  are 
unable  to  acquiesce  In  this  view.  Consider- 
lug  first  the  character  of  the  agreement  be- 
tween Myer  and  Lucero,  we  Incline  to  the 
opinion  that  the  allegations  of  the  complaint, 
when  fairly  construed,  are  simply  to  the  ef-' 
feet  that  before  the  defendant  Myer  would 
loan  to  Lucero  the  fund  In  his  hands  belong- 
ing to  appellees  he  exacted  from  the  Luceros 
the  mortgage  In  question;  and,  having  se- 
cured It,  he  thereupon  procured  an  order  of 
j  ihe  probate  court  permitting  such  loan. 
Whatever  may  be  said  of  the  transaction 
as  a  usurpation  of  power  by  the  administra- 
tor, we  believe  there  would  be  little  difficulty 
iu  holding  that  it  fell  short  of  •being  such  on 
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sgreemeDt  as  npon  principles  of  pubHc  policy 
would  be  debarred  from  eDforcement,  even 
bj  Myer  himself.  But  however  this  may  be. 
we  are  unable  to  subscribe  to  the  view  that, 
wbere  by  fraud  between  two  parties  there 
Is  elTected  the  substitution  of  a  mortgage 
for  cash  belonging  to  an  Innocent  third  party, 
the  latter  Is  debarred  from  realizing  on  such 
security,  which  Is  practically  his.  It  would 
be  using  the  law  as  a  means  of  fraud,  rather 
tban  of  its  prevention,  to  hold  that  the  funds 
of  a  person  in  the  hands  of  a  trustee  may  be 
converted  by  a  corrupt  agreement  between 
the  trustee  and  a  third  party,  and  yet  the 
cestui  que  trust  be  absolutely  remediless  to 
realize  on  the  security,  simply  because  the 
agreement  to  which  he  was  In  no  sense  a 
party,  and  for  which  he  may  have  been  In 
no  sense  to  blame,  was  corrupt  Bereft  of 
his  property  by  the  fraud  of  others,  and  de- 
prived of  bis  right  to  reclaim  It  or  its  equiv- 
alent because  they,  not  he,  had  been  dishon- 
est, he  would,  indeed,  have  reason  to  say 
that  the  law  was  a  mere  sham,  and  that  the 
courts  were  without  efficiency  to  redress  pri- 
vate wrongs.  We  have  not  overlooked  the 
numerous  authorities  cited  by  appellants  to 
the  effect  that  the  law  will  not  lend  its 
aid  to  the  enforcement  of  an  immoral  agree- 
ment or  one  in  contravention  of  public  policy, 
and  from  this  rule  of  law  there  can  be  no 
dissent  The  extent  to  which  the  cases  go  Is, 
however,  to  enforce  the  rule  against  the  par- 
ties to  the  wrong,  not  against  the  Innocent 
victim  of  li.  We  find  no  support  in  the  au- 
thorities -  nor  in  morals  for  the  contention 
that  one  may  wrong  another,  and  then  set 
up  the  wrdhg  as  a  defense,  when  called  to 
account 

The  lodgment  of  the  lower  court  Is  af* 
trmed. 

MILLS,  C.  J.,  and  MANN,  McFIB,  and 
PARKER,  JJ.,  concur.  ABBOTT,  J.,  not 
baring  beard  the  argimient  took  no  part  In 
tUs  decision. 


<u  N.  H.  S38> 

JOHNSTON  V.  BACA  et  al. 

(Supreme  Court  of  New  Mexico.  Jan.  81, 1900.) 

1.  Attobnkt  and  CLiEifT— AOBBEftnirr  fob 
Sebvices— ^Teahspxb. 

An  attorney  at  law  cannot  transfer  to  an- 
other, without  ue  consent  of  his  client  an  ex- 
ecutory agreement  whereby  he  undertakes  to 
wpplr  professional  services  and  ability. 

[Ed.  Note. — For  cases  in  point,  see  voL  6, 
Cent.  Dig.  Attorney  and  Client  B  151.] 

2.  Bills  and  Notes— DBFCNSBS—EviDENtifi. 

In  the  case  at  t>ar.  Irrespective  of  the  stat- 
Dte  (section  S021,  Comp.  Laws  1897,  which  pro- 
vides Uiat  in  a  suit  by  or  against  the  heirs, 
executors,  administrators,  or  assigns  of  a  de- 
ceased person,  an  opposite  party  shall  not  obtain 
a  judgment  on  hu  own  evidence,  in  respect 
to  any  matter  occurring  before  the  deatb  of  the 
deceased  person,  unless  such  evidence  is  corrobo- 
rated by  some  other  material  evidence),  the  de- 
fendants have  not  proved  by  a  preponderance  of 
the  evidence  that  the  note  bum  on  waa  not  to 


become  due  and  payable  until  all  the  suits  were 

finally  disposed  of. 
(Syllabus  by  the  Court) 

Appeal  from  District  Oonrt,  Valends  Oomi- 
ty;  before  Justice  Ira  A.  Abbott 

Action  by  riorence  P.  Johnston,  admlnlv* 
tratilx,  against  Roman  L.  Baca  and  otbeis. 
Decree  for  plaintiff,  and  defendants  aiq^eaL 
Affirmed. 

This  suit  was  originally  brought  by  Flor- 
ence P.  Johnston,  as  administratrix  of 
George  W.  Johnston,  deceased,  and  as  ad- 
ministratrix de  bonis  non  of  the  estate  of  Thom< 
as  A.  Finical,  also  deceased,  against  Roman 
L.  Baca  and  the  other  defendants.  The  ac- 
tion was  based  upon  a  promissory  note  for 
$2,600,  dated  April  16,  1900,  payable  on  or 
before  one  year  after  date,  and  bearing  In- 
terest at  the  rate  of  12  per  cent  per  annum 
from  maturity  until  paid,  with  10  per  cent 
additional  on  amount  unpaid.  If  placed  for 
collection  In  the  hands  of  an  attorney.  The 
note  was  payable  to  Johnston  and  Finical, 
and  was  signed  by  all  of  the  defendants, 
who  to  secure  Its  payment  executed  and  de- 
livered a  mortgage  on  certain  real  estate. 
The  complaint  was  In  the  usual  form  and  de- 
manded judgment  for  the  amount  due  on  the 
note  and  for  a  foreclosura  The  defendants, 
in  an  amended  answer  filed  by  them,  admit- 
ted the  execution  and  delivery  of  the  note 
and  mortgage,  and  alleged  that  the  consid- 
eration therefor  was  for  legal  services  to  be 
rendered  in  the  district  court  and  Supreme 
Court  In  three  certain  cases ;  that  afterwards 
Finical  died  and  Johnston  retired  from  the 
practice  of  law;  and  that  they  were  compelled 
to  employ  one  E.  W.  Dobson  to  represent 
them  in  the  three  cases  under  an  agreement, 
as  they  allege,  to  pay  him  what  his  services 
were  reasonably  worth.  Appellants  also  aver 
that  there  was  a  verbal  understanding  with 
Johnston  and  Finical  that  the  note  was  not 
to  become  due  until  afer  the  legal  services 
were  completed  In  the  reply  plaintiff  ad- 
mitted that  the  note  was  given  on  account 
of  legal  services  rendered  or  to  be  rendered, 
and  that  Finical  died  In  February,  1901,  and 
that  Johnston  afterwards  became  111  and  re- 
tired from  practice,  but  denied  all  of  the 
other  affirmative  matters  set  up  in  the  an- 
swer, denying  specifically  that  there  was  a 
failure  of  consideration,  or  that  the  defend- 
ants employed  E.  W.  Dobson,  Esq.,  as  their 
attorn^  In  the  cases,  and  alleged  that  John- 
ston, as  surviving  member  of  the  firm  of 
Johnston  &  Finical,  employed  said  Dobson 
to  perform  the  services  which  their  late  Ann 
agreed  to  attend  to  as  consideration  for  said 
note  and  mortgage,  and  that  said  Dobson 
had  performed  them,  with  the  knowledge  and 
acquiescence  of  the  defendants,  axxA  that 
said  services  were  r«isonably  worth  the 
amount  specified  In  the  promissory  note.  A 
copy  of  the  agreement  between  Johnston  and 
Dobson  was  attached  to  and  made  a  part  of 
the  complaint;  and  shows  that  Dobson  and 
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the  payees  of  the  note  were  each  to  fecelve 
a  moiety-  thereof.  Mr.  Dobson  filed  an  in- 
tervening petition,  bnt,  as  he  has  not  joined 
In  the  appeal,  It  will  be  uniieceesary  for  as  to 
refer  to  it  The  case  was  tried  in  the  dis- 
trict court,  a  Jnry  being  waived,  and  Judg- 
jient  was  rendered  In  favor  of  the  i^lntltts 
for  the  amount  of  the  note  and  Interest  and 
attorney's  feea,  and  a  decree  was  entered 
foreclosing  the  mortgage.  From  this  Judff* 
ment  and  decree,  appellants  appealed. 

A.  B.  Renehan,  for  appellants.  McMHIen 
&  Rayoolds,  for  appellee. 

MILLS,  O.  J.  (after  stating  the  facts). 
The  errors  relied  on  by  the  appellants  in  this 
appeal  are  condensed  by  their  attorney  Into 
two,  to  wit:  (1)  That  an  attorn^  cannot 
transfer  an  executive  agreement  whereby  he 
nndertabes  to  supply  professional  ability  and 
knowledge  without  the  consent  of  the  other 
contractual  party;  and  (2)  that  the  consider- 
ation for  the  note  and  mortgage  sued  on 
failed,  first,  because  of  the  abandonment  of 
the  object  of  the  employment  by  Johnston  and 
Finical,  and,  second,  becauae  the  stipulated 
worli  had  not  been  done  under  the  contract, 
and  that  therefore  the  platntlCTs  have  no 
cause  of  action. 

As  to  the  alleged  error  numbered  1,  we 
think  that  It  correctly  states  the  law,  bnt, 
in  the  findings  of  facts  made  by  the  trial 
court,  that  court  finds  that  the  ccmtract  for 
the  employment  of  Dobson  by  Johnston  "was 
made  with  the  acqnlescence,  direction,  and 
consent  of  said  defendants,"  consequently  we 
shall  have  to  search  the  record  to  see  if  there 
Is  evidence  to  sustain  this  finding.  The  evi- 
dence discloses  that  Johnston  wrote  one  of 
the  defendants,  R,  L.  Baca,  Esq.,  who  seems 
to  have  acted  for  them  all,  at  Santa  F$, 
saying  that,  some  10  days  before  he  had  writ- 
ten him,  he  had  to  give  up  the  practice  of 
law  on  account  of  his  health,  reminding  him 
that  he  (Johnston)  and  Finical  held  the 
note  for  fees  in  the  case,  and  stating  that  he  i 
desired  to  make  arrangementa  with  some  one  ! 
to  go  on  with  the  case  upon  a  divUicHi  of  the 
fee.  Other  letters  and  telegrams  are  in  evi- 
dence; one  dated  July  1,  1901,  from  Johnston 
to  Baca,  saying  that  he  had  turned  over  the 
matter  to  Mr,  Dobson.  as  per  request;  and  a 
telegram  from  Mr.  McMillan  to  Mr.  Baca, 
which  reads  as  follows,  to  wit :  "Johnston 
sipk,  Dobson  has  charge  of  case."  Mr.  Dob- 
son testified  that  Mr.  Johnston  told  him  that 
he  was  going  to  quit  the  practice  of  law 
on  account  of  his  health,  that  he  had  three 
cases  In  which  Mr.  Baca  and  the  other  mem- 
bers of  his  family  were  Interested,  and  "that 
Mr.  Baca  had  suggested  or  agreed  that  he 
turn  the  cases  over  to  me  to  be  completed," 
Transcript  of  Record,  p.  70.  And  on  page 
71,  Transcript  of  Record,  he  testified  that: 
"Mr.  Baca  came  down  from  Santa  F6  and 
came  up  to  see  me,  and  asked  me  If  Mr. 
Johnston  bad  turned  over  those  pai)er8  to 


me,  and  I  told  bim  that  be  had."  And  furttaor 
on  the  same  page  he  testified :  "I  told  Mr.Baca 
that Ibad thlsarrangement with  JohnstiMi.  He- 
did  not  object  to  It  or  did  not  complain."  On 
cross-examinatiiMi  of  Ur.  Baca,  by  the  inter- 
vener, Mr.  Dobson,  tbe  following  qaestioiu 
and  answers  were  given:  "Q,  Don't  you 
know,  as  a  matter  of  fact,  that  before  Mr. 
Johnston  hronght  the  cases  to  me  ttiat  yoa 
had  intimated  that  yon  were  willing  I  should 
represent  you  In  these  cases?  A.  Yes,  sir. 
Q.  Before  be  turned  the  papers  over  didn't 
you  expreaa  the  desire  to  have  me  employed 
to  succeed  him?  A.  Yes.  I  expressed  a  de* 
sire."  The  record  further  shows  tbat  Mr.. 
Dobson  fought  the  cases  with  great  abillty 
and  determination.  We  think  that  this  doc- 
umentary and  VOTbal  testimony  amplysustain^ 
the  finding  of  the  court  "that  said  contract 
was  made  with  tbe  acquiescence,  direction, 
and  consent  of  said  defendants."  In  fact  we- 
caunot  conceive  bow  It  wonld  have  been 
possible  for  the  court  to  have  made  any  other 
finding,  and,  as  tbe  defendants  had  knowl- 
edge of  and  consented  to  tbe  change  of  at- 
torneys, the  ^rst 'alleged  error  Is  disposed  of 
and  falls  to  the  gronnd. 

This  leaves  only  the  last  part  of  the  second 
alleged  error  for  us  to  consider,  to  wit: 
That,  because  the  stipulated  work  bad  not 
been  done  under  the  contract,  the  plaintiffs 
bare  no  cause  of  action.  It  will  be  observed 
that  the  note  Is  In  the  form  of  many  of  those 
used  in  this  territory,  except  that  it  Is  pay- 
able in  gold  coin.  It  Is  a  negotiable  Instrn- 
ment,  payable  on  or  before  one  year  after 
date,  and  bears  interest  at  tbe  rate  of  12  per 
cent  per  annum  from  maturity  until  paid, 
and  provides  for  an  attorney's  fee  of  10  per 
cent  on  amonnt  unpaid  if  placed  for  collec- 
tion in  the  hands  of  an  attorney.  There 
are  no  r^trictlons  in  it  Tbe  mortgage  also 
is  In  the  ordinary  form  of  those  used  In  this 
territory,  and  contains  no  restrictions  r^ard- 
Ing  foreclosure.  It  is  an  axiom  of  law  that 
in  all  civil  cases  the  burden  of  proof  is  on 
the  party  holding  the  affirmative  of  any  Is- 
sue. In  the  trial  below,  when  the  plaintiff 
Introduced  the  note  and  mortgage  In  evidence, 
a  prima  facie  case  was  made,  and  the  plain- 
tiff was  entitled  to  judgment  as  prayed  for, 
unless  evidence  was  Introduced  by  defendants 
to  defeat  the  claim.  At  this  point  the  bur- 
den of  proof  shifted  to  the  defendants,  and 
it  became  necessary  for  them  to  prove  by  a 
preponderance  of  the  evidence  the  affirma- 
tive matter  set  up  in  their  amended  answer, 
viz.,  that  the  note  did  not  become  due  and 
payable  until  all  of  the  suits  which  John- 
ston &  Finical  were  to  attend  to  on  behalf  of 
the  defpndants  should  be  finally  disposed  of. 
In  making  this  proof  we  think  that  appel- 
lants have  failed.  Mr.  R.  L.  Baca  testifled. 
as  appears  on  page  58  of  the  Transcript  of 
Record,  as  follows:  "Q.  What  did  be,  or 
the  firm,  agree  to  do?  A.  Tbe  firm  agreed 
to  take  care  of  these  three  cases  for  ¥2,S00 
In  the  district  court  and  in  tbe  Supreme 

Digitized  by  Google 


OU.) 


MILLER  r.  TERRITOBT. 


239 


Goart  of  New  Hezlc<^  and  for  tbat  jmrpose 
I  was  to  give  tb«n  security  for  tbelr  labor 
and  work  that  fb^  wen  to  render,  and  that 
this  security  would  uerer  be  demanded  of 
me  until  the  entire  three  eases  were  entirely 
adjndlcated."  And  again,  on  page  87,  Tran- 
script of  Record.  Mr.  Baca  testified.  In  re- 
sponse to  a  qoestlon,  as  follows:  "A.  We 
will  take  care  of  these  cases  for  $2,50a  You 
give  me  the  security  for  the  work  we  are  to 
perform,  and  you  can  make  a  mortgage  on 
the  property,  signed  by  the  dlflFerent  parties 
and  members  of  yonr  family,  so  that  we  mny 
be  secured,  and,  when  the  «iBeB  are  over,  wl^ 
then  payment  will  be  due."  We  do  not  think 
that  tbls  testimony  Is  enqqgh  to  vary  the 
terms  of  the  note  sued  on,  or  that  by  It  the 
defendants  proved  by  a  preponderance  of  tbe 
evidence  the  afflrmatlve  matter  set  up  In  their 
answer,  that  tbe  note  was  not  to  be  paid  un- 
til the  snits  were  finally  ended.  In  addition, 
our  LeRlslnture  has,  and  we  think  wisely, 
provided  that  'in  a  suit  by  or  against  the 
heirs,  executors,  sdnilnlstrators  or  assigns  of 
a  deceased  person,  an  oi>po^lte  or  Interested 
party  shall  not  obtain  a  verdict.  Judgment  or 
derision  therein,  on  his  own  evidence,  In 
respect  of  any  matter  occurring  before  tbe 
death  of  tbe  deceased  person,  unless  such 
evidence  Is  corroborated  by  some  other  ma- 
terial evidence."  Section  8021,  Ciomp.  Laws 
1897.  The  testimony  of  Mr.  Baca  as  to  all 
matters  occurring  before  ,the  death  of  Mr. 
Johnston,  being  uncorroborated.  Is  not.  In  any 
event,  snfBclent  to  overturn  the  presumption 
raised  by  the  poscesslon  of  this  unpaid  note 
by  the  administratrix. 

There  Is  no  error  In  the  record,  and  tb- 
Judgment  of  the  court  below  la  therefore  af- 
firmed, and  tbe  cause  Is  remsnded  to  tbe 
district  court  of  Valencia  county,  for  further 
proceedings ;  and  It  Is  so  ordered. 

POPE.  McFTR.  MANN,  and  PARKER.  JJ., 
conrar.  ABBOTT,  J.,  having  heard  the  cose 
below,  took  no  part  In  this  declslim. 

(16  Okl.  422) 

BITLLER  V.  TERRITORY. 

(Supreme  Court  of  Oklafaoma.   Sept.  5,  190S. 
Rehearing  Denied  Jan.  tt,  1906.) 

1.  CsTuinAi.  Law— Appkai/— Review. 

When  tbe  evidence  rea^onabljfi  supports  a 
verdict,  the  judgment  rendered  thereon  will  be 
sustained,  even  though  tbe  greater  numlwr  of 
witnesxes  may  have  testified  favorably  to  the 
other  side. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14. 
Cent.  Dig.  Criminal  Law,  S  I2.i1  :  vol.  15,  Cent 
Dig.  Criminal  Law,  111  3074-3077.] 

2.  Witness— CBEDiBiLiTT—lRTEBEsr. 

It  is  not  error  to  ask  a  witness  for  the  de- 
fendant any  question  wbich  is  reasonably  cal- 
culated to  disclose  bis  interest  in  tbe  result  of 
the  trial;  and  where  a  witness  has  signed  an 
affidavit  for  a  change  of  venae  the  proiiecation 
may  ask  bfm  in  relation  thereto.  It  »  then  the 
province  of  the  Jary  to  say  as  to  whether  he  has 
an  interest  In  the  outcome  of  the  case  and  aa 
to  whether  such  Interest,  In  any  degree,  ln> 
Sue  need  his  testimony. 


8.  Cbiminai,  Law  —  Discrbdittno  Witkmb 

^PbOCEEDINQS  fob  GONTEllFT. 

One,  Ueorge  Hodges,  was  iodicted  with  the 
defendant.  On  tbe  trial  the  defendant  asked 
that  tbe  witnesses  be  excluded  from  tbe  court- 
room, and  tbe  court  made  the  desired  order,  and 
also  stated  to  tbe  defendant  and  bis  counsel 
that  if  tbey  eipected  to  use  Hodgea  aa  a  witness 
be  should  be  excluded  from  tbe  courtroom  also. 
Hodges  remained  outside  for  a  abort  time,  and 
then,  with  the  consent  of  tbe  defendant  and 
bis  attorneys,  returned  to  tbe  courtroom  and 
listened  to  the  trial.  He  was,  by  tbe  defendant, 
offered  as  a  witness.  When  his  testimony  was 
concluded,  the  court,  in  tbe  presence  of  tbe  jury, 
ordered  him  to  be  taken  into  custody  to  answer 
for  contempt  in  violating  the  order  of  tbe  court 
In  returning  to  the  courtroom  when  the  witnes-wa 
bad  been  excluded  ;  tbe  court  stating  at  tbe  time 
that  be  would  dispose  of  the  matter  after  the 
trial  was  over.  Held,  that  as  tbe  witnesses  were 
excluded  at  the  request  of  the  defendant,  and 
the  coart's  order  was  violated  with  his  knowl- 
edge and  consent,  all  of  which  was  known  to  the 
jury,  lie  cannot  complain  of  the  action  of  the 
court  looking  toward  tbe  punishment  of  a  wit- 
ness for  violating  such  order. 

[Ed.  Note. — For  cases  In  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  K  8007.  8008.] 

4.  Wttness— Cbiuinai.  Case  —  Exauim atioh 

BT  COUBT. 

A  trial  court  may.  In  Its  discretion,  ask 
proper  questions  of  witnesses  in  a  criminal,  as 
well  as  a  civil,  case  for  the  purpose  of  eliciting 
the  real  facts.  Courts  are  organized  for  tbe 
administration  of  justice,  and  so  long  as  the 
court  does  not,  by  its  questions  or  conduct,  in* 
dicate  its  views  as  to  tbe  matters  in  issue,  a 
defendant  will  not  be  henrd  to  complain  of  any 
question  asked  by  it  which  ia  rea<*onftbly  cal- 
culnted  to  elicit  the  truth.  De  Ford  v.  Painter, 
41  Pac.  00,  8  Okl.  80.  30  L.  R.  A.  722. 

[Ed.  Note.' — For  cases  In  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  §|  852-fi57.] 

fi.  Cbihinat.  Law  —  Reuabks  or  Judqe  — 

Harmless  Ebbob. 

It  is  not  every  Improper  remark  of  a  trial 
conrt  that  will  justify  a  reversal  of  a  criminal 
case.  If  the  remarks  are  such  as  might  rea- 
sonably inSuence  tbe  jury  against  a  defendant, 
a  new  trial  should  be  granted ;  but  if.  after  a 
full  consideration  of  the  entire  record.  It  is 
clear  tbat  the  verdict  is  right,  and  that,  even 
if  the  remarks  had  not  been  made,  the  jury 
could  not  reasonably  have  retnmed  a  different 
verdict,  the  judgment  will  be  affirmed. 

lEd.  Note. — For  cases  in  point,  see  voL  15, 
OenL  Dig.  Criminal  Law,  H  8085,  8125.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Woods  County ; 
before  Justice  J.  L.  Pancoast 

Grant  Miller  was  convicted  of  cattle  theft; 
and  brings  error.  Affirmed. 

Tnaple  Houston,  W.  W.  8.  Snoddy  &  Son, 
H.  A.  Noah,  and  D.  P.  Marum,  for  plaintiff 
In  error.  P.  Ol  Simons,  Atty.  Qen.,  and  D.  O. 
Smith,  Asst  .Atty.  Gol.  for  the  Territory. 

BUBWELL,  J.  The  defendant,  Grant  Mil- 
ler, was  convicted  of  stealing  13  cows,  and 
was  sentenced  to  s^e  a  term  of  sev^  years 
In  the  territorial  penltoitlary.  It  1»  con- 
,  tended  that  the  evidence  did  not  Justify  thei 
I  verdict  We  have  examined  the  transcript, 
I  and  are  satisfied  that  It  Is  sufficient  In  fact 
!  it  makes  out  a  strong  case  against  tbe  do- 
I  fttidant 

During  the  cross-examination  of  one  of  the 
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defendant's  witnefises,  tbe  prosecuting  attor- 
ney asked  bim  If  he  was  not  a  warm  friend 
of  the  defendant,  and  he  answered  In  tbe 
negatlva  He  was  also  asked  If  be  had  not 
made  an  affidavit  for  tbe  defendant  for  a 
change  of  venue,  and  during  his  examination 
on  thiB  point  the  court  asked  what  caused 
him  to  take  sufficient  interest  in  the  matter 
to  lead  him  to  make  the  affidavit  This  was 
not  error.  The  record  clearly  shows  that  the 
questions  were  asked  for  the  sole  purpose 
of  enabling  the  Jury  to  determine  as  to  wheth- 
er or  not  be  had  any  feelli^  or  interest  in 
the  result  of  the  case.  Tbe  admitting  or  ex- 
cluding of  this  evidence  was  a  matter  large- 
ly within  the  discretion  of  the  court  We  J 
cannot  say  that  there  has  been  an  abuse  of 
that  power. 

George  Hodges  was  jointly  indicted  with 
this  defendant  At  tbe  commencement  of  tbe 
trial  all  of  tbe  witnesses,  at  the  defendant's 
request,  were  sworn,  admonished,  and  exclud- 
ed from  the  courtroom.  Hodges,  with  the 
consent  of  defendant's  counsel  (wltb  tbe  ex- 
ception of  Mr.  Marum,  who  subsequently 
stated  to  the  court  that  be  bad  nothing  to  do 
with  It),  returned  to  the  courtroom,  and 
beard  the  evidence  and  proceedings  of  tbe 
trial  until  he  was  called  to  testify  as  a  wit- 
ness for  tbe  defendant;  The  court  asked 
counsel  if  the  witness  had  not  been  present 
In  tbe  courtroom,  and  they  said  that  he  had. 
They  further  stated  that  they  had  conferred 
together  and  had  concluded  that  he  probably 
could  not  testify  in  any  event,  but  that  It  was 
always  the  Intention  of  .counsel  to  test  tbe 
question  of  bis  qualiflcatlon.  The  court  then 
Informed  counsel  that  the  witness  rolRht  tes- 
tify, but  that,  If  he  did,  he  would  be  punisbed 
for  contempt  for  disobeying  the  order  of  the 
Court,  as  Mr.  Hodges  and  counsel  had  been 
^eclfically  Informed  that  be  should  be  ex- 
cluded from  tbe  courtroom  if  he  was  to  be 
nsed  as  a  witness.  He  took  the  wltn^s  stand 
and  testified,  and  when  his  testimony  was 
concluded  the  court  ordered  tlie  sheriff  to 
take  hUn  into  custody  to  be  detained  to  an- 
swer for  contempt  In  disobeying  the  court's 
Instruction.  Was  the  court's  action  prejudi- 
cial to  tbe  defendant?  and,  if  so,  can  be  com- 
plain? A  defendant,  when  charged  with 
crime,  ban  tbe  lawful  right  to  try  his  own 
case,  or  be  may  be  represented  by  connsel, 
for  whose  acts  and  conduct  In  the  trial  of 
bla  case  be  is  responsible.  In  the  light  of 
the  record  it  Is  fair  to  assume  that  the  de> 
fendaot  knew  that  Hodges  bad  been  giver 
permission  by  bis  attorneys  to  remain  In  tbe 
room ;  but  whether  be  did  or  not  Is  immate- 
rial, as  they  were  bis  representatives,  and 
he  was  bound  to  take  notice  of  what  was 
transpiring  in  court  in  tbe  trial  of  bis  cause- 
He  knew  that  Hodges  was  in  tbe  room.  He 
also  knew  that  tbe  court  had  referred  to  bim, 
and  stated  that,  if  he  was  to  be  used  as  a 
witness,  be  should  remain  outside.  The  court 
acted  ia  tbe  utmost  good  faith  In  calJlug  at- 


tention to  Hodges  before  the  taking  of  evi- 
dence began,  while  the  conduct  of  counsel 
aierits  disapproval.  If  they  thought  that 
they  had  a  right  and  intended  to  use  biin, 
they  should  have  insisted  that  be  follow  tbe 
admonition  of  tbe  court ;  and  If  they  let  talm 
.■emaln  In  the  courtroom  after  consultation 
together,  under  the  honest  t>elief  that  the  law 
excluded  him  from  testifying  as  a  witness, 
hy  every  rule  of  legal  ethics  he  abonld  not 
hare  been  offered. 

It  is  argued  that  the  order  of  tbe  court  In 
directing  Hodges  to  be  held  for  contempt  was 
calculated  to  weaken  his  testimony  before 
tbe  Jury.  But,  whether  calculated  to  weaken 
>  Ms  testimony  or  not,  the  condition  was 
brought  abont  by  defendant's  own  counsel, 
and  the  facts  were  known  to  the  Jury,  and 
were  such  as  to  reasonably  call  for  discipline ; 
and  there  is  no  difference  in  principle  be- 
tween this  case,  on  this  point  and  any  other 
open,  willful  contempt  of  court  committed 
during  tbe  trial  of  a  criminal  cause.  It  is 
tbe  duty  of  trial  courts  to  guard  well  their 
expressions,  and  to  act  with  dignity  and  dis- 
cretion, to  the  end  that  tbe  Jurors  may  not  l>e 
influenced  by  anything  except  the  evidence, 
and  they  should  be  left  to  make  their  own 
deductions  therefrom.  Attorneys  also  owe  an 
equally  high  duty  to  tbe  court  They  should 
not  be  permitted  to  enjoy  the  benefits  derived 
from  questionable  conduct  unnoticed ;  for.  If 
such  were  the  case,  then  tbe  services  of  the 
lawyer  who  acts  from  a  high  sense  of  duty 
would  be  unsought,  and  the  lawyer  who 
adopts  nnprofessional  means  would  be  able 
to  render  bis  client  the  more  valuable  serv- 
ice. A  defendant  Is  entitled  to  a  fair  and  im- 
partial trial ;  but  this  does  not  mean  that 
the  prosecution  alone  shall  be  fair,  and  tbe 
defendant  left  to  take  advantage  of  fivery 
.-imning  within  his  power.  And  where  he.  or 
I  hose  who  r^resent  him,  with  bis  knowledge, 
do  wrongful  acts,  while  engaged  In  his  de- 
fense, which  reflect  discredit  upon  bim  or  bis 
witnesses.  It  Is  only  just  that  be  should  suffer 
tbe  consequent  inferences  flowing  therefrom, 
should  those  facts  become  known  to  .he  jury. 
The  court  did  not  punish  Hodges  before  the 
jury.  It  only  ordered  bim  held  to  ansvrer 
for  contempt,  and  stated  that  be  would  dis- 
pose of  It  after  tbe  trial,  then  in  prcgresa, 
had  closed.  Considering  all  that  transpired, 
tlie  defendant  bas  no  just  ground  of  com- 
plaint 

It  Is  next  claimed  that  tbe  court  erred  in 
asking  certain  witnesses  questions  during  tbe 
trial.  With  this  contention  we  cannot  agree. 
Tbe  court  may.  In  Its  discretion,  ask  proper 
questions  of  witnesses  for  tbe  purpose  of 
eliciting  tbe  truth ;  and  it  Is  not  only  proper, 
but  conditions  arise  sometimes  wherein  It 
becomes  its  absolute  duty,  to  do  so.  A  court 
should  never  assume  the  attitude  of  a  prose- 
cutor, nor  should  It  Indicate  to  tbe  jury  by 
Its  manner  or  tbe  form  of  Its  questions  what 
it  thinks  of  tbe  merits  of  the  case  on  trial; 
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bat  a  case  will  not  be  reversed  on  tbia  groxmd, 
except  wbere  there  baa  been  a  cl^ar  abnae  of 
judicial  discretion. 

Tbe  appellant  next  insists  that  during  the 
trial  of  the  case  tbe  court  made  remarks 
vhlcb  were  prejadldal  to  the  defendant 
Judging  from  what  appears  in  the  record, 
the  trial  was  not  a  pleasant  one.  The  feel- 
ing between  the  court  and  counsel  for  the 
defendant  waa  somewhat  strained  through- 
out tbe  entire  hearing,  and  the  court,  on 
numerons  occasions,  criticised  the  conduct  of 
defendant's  attorneys,  luBistlng,  In  effect,  that 
they  were  endeavoring  to  make  the  trial  as 
unpleasant  as  possible.  There  are  some  things 
in  the  record  that  point  in  tbia  direction. 
But  the  court  had  the  power,  if  this  was  true, 
to  correct  tbe  wrong  snromarlly,  and  It  was 
not  compelled  to  excuse  the  Jury  to  do  so. 
It.  however,  did  not  confine  Itself  to  reproof 
when  deserved,  but  gave  utterance  refiecting 
tipon  the  good  faith  of  counsel  where  no  of- 
fense oi^;bt  to  have  been  Inferred.  But  we 
have  read  the  entire  record  (which  Is  a  very 
long  one.  containing  between  1,100  and  1.200 
pages),  and  are  firmly  convinced  that  the  de- 
fendant is  guilty  of  the  crime  charged  against 
bim,  and  we  cannot  say  that  the  court  erred 
In  any  matter  which  probably  affected  the 
resnlt  of  the  trial. 

We  have  not  discussed  separately  all  of 
the  assignments  of  error,  but  have  consider- 
ed them  all,  and,  after  considering  the  entire 
record,  have  concluded  that  the  judgment 
ought  to  be  aflHrmed.  It  is  so  ordered.  All 
of  the  Justices  concurring,  except  .PAN- 
COAST.  J.,  who  presided  at  the  trial  below, 
not  sitting. 

(15  Okl.  S76) 

HUFF  V.  TERRITORY. 

(Supreme  Court  of  OklHhoma.   Sept.  5,  1903. 
Rehearing  Denied  Jan.  6,  1906.) 

1.  Criminal  Law— Appeal— Conflicting  Evi- 
dence. 

Where  a  verdict  of  conviction  In  a  criminal 
cause  is  based  upon  conSictlDg  evidence,  and 
there  is  competent  evidence  tending  to  support 
each  mnterial  averment  contained  in  the  in- 
dictment, this  court  will  not  attenipt  to  weigh 
such  conflicting  evidence  or  determine  the  credi- 
bility of  the  witnesses,  nor  set  aside  such  ver- 
dict. 

[Ed.  Note.— For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  H  30T«,  3077.] 

2.  Saub— Waives  op  Objections. 

Where  erroneous  ruling:^  and  decisions  of 
the  trial  judge  are  not  excepted  to  at  the  time, 
and  exceptions  properly  saved,  such  errors  will 
be  treated  as  waived  by  the  party  affected, 
and  objections  will  not  be  considered  tor  tbe 
first  time  in  this  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  S  2G56.] 

S.  Same— CoNDncT  of  Trial. 

Where  the  trial  judge,  in  the  course  of  the 
trial  of  a  criminal  cause,  propounds  such  ques- 
tions to  a  witnens  for  the  defendant  as  reflect 
npon  his  credibility,  and  then  in  the  presence 
of  the  jury  orders  sucli  witncsa  under  arrest, 
such  action  ordinarily  constitutes  reversible  er- 
tor.  But  where  counsel  for  the  defendant  makes 
DO  objection  to  such  examination  or  order  of 
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arrest,  and  takes  no  ezceptioDs  to  such  -actioD 
of  the  court,  the  error  will  be  treated  as  waived 
by  the  defendant,  and  will  not  be  available  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  12118.] 

4.  Same  —  Instbuctiovs  —  GENmaz.  Objec- 
tions. 

Where  the  charge  to  the  jury  conaists  of  a 
series  of  specific  instructions  separately  stated 
and  numbered,  a  general  exception  to  the  entire 
charge  will  not  be  available,  if  the  charge  as  a 
whole  generally  statra  the  law  correctly. 

[Ed.  Note.— For  eases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  2025.] 

5.  Same. 

Where  a  party  desires  the  court  to  give 
any  particular  instruction,  or  to  more  definitely 
or  fully  state  any  proposition  embraced  in  the 
charge,  it  is  the  duty  of  counsel  to  prepare  and 
present  to  the  court  such  desired  instruction  and 
request  that  it  be  given ;  and  In  the  absence  of 
such  request  this  court  will  not  consider  an  ob- 
jection that  an  instruction,  correct  as  far  as  it 
goes,  does  not  fully  state  the  law,  or  that  the 
court  failed  to  instruct  upon  any  given  propo- 
sition, where  the  instructions  generally  cover  the 
subject-matter  of  the  inquiry. 

[Ed.  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Cruninal  Law,  {  1996.] 

(Sylhibus  by  the  Court.) 

Error  from  District  Court,  Day  County; 
before  Justice  J.  L.  Pancoast. 

William  Huff  was  convicted  of  stealing  cat- 
tle, and  brings  error.  Affirmed. 

Harrison  &  Tracy,  W.  S.  Wishard,  and  Ap- 
pelgot  Sc  Houston,  for  plaintiff  in  error.  P. 
C.  Simons,  Atty.  Gen.,  and  Don  C.  Smith. 
Asst.  Atty.  Gen,,  for  tbe  Territory. 

BUBFORD,  G.  J.  Tbe  plaintiff  in  error 
was  convicted  in  tbe  district  court  of  Day 
county  of  the  crime  of  stealing  cattle,  and 
was  sentenced  to  seven  yearn*  confinement  In 
the  penitentiary.  He  filed  a  motion  for  new 
trial,  which  was  overruled,  and  he  now  brines 
the  cause  to  this  court  upon  a  petition  In 
error.  Numerous  causes  are  urged  In  sup- 
port of  the  application  for  a  new  trial,  and 
we  will  give  them  such  consideration  as  tbelr 
merit  demands. 

The  first  contention  la  that  tbe  verdict  is 
not  sustained  by  the  evld«ice.  This  is  a 
fruttfnl  field  for  the  defeated  litigant,  and 
one  that  Is  rarely  ne^ected,  yet  it  Is  one 
into  which  ai^ellate  courts  are  as  rarely  re- 
quired to  ventnre.  This  contention  Imposes 
upon  the  appelate  court  tbe  burden  of  re- 
viewing and  weighing  all  the  evidence  sub- 
mitted upon  the  trial  of  the  cause.  Tbe  cases 
are  Indeed  few  in  wbicb  a  Jury  has  returned 
a  Terdict  of  guilty,  and  the  trial  Judge  has 
approved  the  verdict  and  rendered  a  Judg- 
ment of  conviction,  without  any  evidence  rea- 
sonably tending  to  sapport  such  verdict. 
This  court  has  laid  down  the  rule  in  numer- 
ous cases — in  fact,  It  lias  become  the  settled 
law  of  tbls  territory — that  the  Supreme  Court 
will  not  set  aside  a  verdict  of  a  Jury  npon 
controverted  questions  of  fact,  when  there  Is 
evidence  reasonably  tending  to  support  the 
verdict  Tbis  court  cannot  weigh  conflicting 
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or  contradlctorj  evidence.  There  are  bo 
many  coiulderatloni  wblcta  mnst  necessarily 
be  taken  Into  acconnt  In  welghli^  evidence, 
or  In  determining  the  credibility  of  witnesses, 
which  are  apparoit  to  the  careful  observer 
upon  the  trial  of  a  cause,  and  which  cannot 
be  transferred  to  paper  or  conveyed  to  the 
appellate  court,  that  experience  has  demon- 
strated that,  unless  there  Is  an  absolute  ab- 
sence or  lack  of  evidence  upon  some  material 
elem«it  of  fact  necessary  to  sustain  the  ver- 
dict It  Is  unsafe  for  a  reviewing  court  to 
overturn  the  verdict  of  a  Jury.  In  the  case 
at  bar  there  Is  a  sharp  conflict  in  the  evidence 
upon  every  material  averment  contained  lo 
the  Indictment  The  accused  not  only  at- 
tempted to  establish  an  allbl,  but  he  contested 
the  ownership  and  description  of  the  cattle 
alleged  to  have  been  stolen,  and  numerous 
other  less  important  questions.  The  record 
discloses  that  there  was  some  evidence  rea- 
sonable tending  to  support  every  material 
averment  and  every  fact  necessary  to  war- 
rant a  verdict  of  conviction.  While  couneel 
in  their  argument  contend  that  there  is  an 
absence  of  evidence  upon  aome  material 
points,  their  reasoning  goes  only  to  the 
weight  and  character  of  the  evidence  or  the 
credibility  of  the  witnesses.  Under  the  ruie 
announced  by  this  court,  we  cannot  Interfere 
with  the  verdict  of  the  jury. 

The  next  objection  pointed  out  In  the  brief 
of  counsel  for  plaintiff  in  error  Is  directed 
against  the  conduct  of  counsel  for  the  pr(»e* 
cution.  During  the  examination  of  a  wlniess, 
counsel  for  the  prosecution  submitted  this 
question:  **Are  you  acquainted  with  Will 
Huff,  alias  S.  A.  WllUamsr  To  which  coun- 
sel for  defendant  made  the  following  objec- 
tion: "We  object  to  the  form  of  the  ques- 
tion. We  object  to  the  word  'alias.'  It  Is 
pretJadlcIaL"  To  which  the  conrt  remaAed: 
"WeU,  Just  leave  the  *allas*  out"  The  wl^ 
ness  answered,  "Yes,  bIt."  There  was  no  ex- 
ception taken  to  the  m11i%  of  the  court  nor 
any  request  made  for  a  more  spedflc  ruling. 
It  is  a  general  rule  ot  practice  that  an  ob- 
jection made  and  not  ruled  v^on  constitutes 
no  available  error,  and  a  mling  of  the  court 
which  is  not  excectted  to  at  the  time  presents 
no  qnestion  for  review.  A  failure  to  ex- 
cept to  the  rnling  of  the  court  uptm  any 
question  la  an  acquiescence  In  such  rul- 
iDg,  and  waives  any  objections  to  the  ac- 
tion of  the  court  Nor  is  an  objection  alwe 
sufficient  to  preserve  a  question  for  review  on 
appeal  or  error.  "To  save  an  objection,  an 
exception  la  necessary.  This  rule  is  as  well 
■ettied  as  that  requiring  an  objection  to  be 
made  when  the  action  deemed  to  be  erro- 
neous is  taken.  In  the  absence  of  an  exc^ 
tion,  errors  committed  by  the  trial  court  win 
be  considered  waived."  8  Ehic.  PI.  &.  Pr.  1(3. 

The  next  objection  Is  urged  against  a  state- 
m«it  of  counsel  made  during  the  progress  of 
tlie  trlaL  The  record  contains  the  foUowlng: 
Questions  by  counsel  tor  the  prosecution:  **Q. 
If  Mr,  Steve  Tucker  swore  upon  this  stand 


that  you  parties  all  w«it  out  there  from 
Cheyenne  to  this  round-tyi  about  1  o'clock,  was 
that  true  or  false?  A.  I  don't  know, -sir.  I 
didn't  go  from  Gh^enne.  Q.  If  he  swore 
that  you  and  Ed.  Woods  and  John  Reed  and 
Jeff  Chenoweib —  By  Counsel  for  Defendant: 
May  It  please  the  court,  I  object  to  any  such 
hypothetical  question  as  that  By  Counsel 
for  Prosecution:  That  is  what  he  testified 
to.  He  testified  he  and  John  Keed  and  the 
other  boys  went  out  together.  By  the  Court: 
Well,  you  can  put  your  question.  The  jury 
will  know.  Q.  If  be  swore  here  upon  this 
stand  and  in  this  court  that  be,  Steve  Tucker, 
and  yon  and  John  Reed  and  Joe  Miller  and 
J^  Chenowetb  and  Ed.  Woods  went  out  to 
the  round-up  together,  was  that  true  or  false? 
A.  I  didn't  go  from  Cheyenne  with  him."  It 
is  Insisted  that  the  forcing  questions  Were 
Improper,  and  that  the  statemrat  made  by 
counsel  for  the  prosecution  was  a  misquota- 
tion of  the  previous  testimony;  that  the 
statement  was  untrue  and  prejudicial;  and 
-that  the  court  should  have  sustained  the  ob- 
jection* to  the  question.  We  bave  examined 
the  entire  proceedings  as  disclosed  by  the 
record  relating  to  this  matter,  and  If  there 
was  any  error  committed,  either  by  counsel 
or  by  the  court,  no  exceptions  were  taken, 
and  the  error  Is  not  reviewable.  Peters  v. 
United  States.  2  Okl.  116,  83  Pac.  1031;  Stuts- 
man T.  Territory,  7  Okl.  490,  54  Pac.  707. 
While  the  style  of  examination  here  resorted 
to  Is  not  to  be  commended,  or  even  approved, 
it  does  not  constitute  sudi  prejudicial  error 
aa  to.  warrant  a  court  of  appeals  in  setting 
aside  the  verdict  where  the  error  has  been 
waived  by  a  failure  to  present  proper  ob- 
jections and  preserve  pn^ter  exceptlwis.  It 
has  always  been  conddered  Improper  prac- 
tice for  counsel  to  ask  a  witness  for  his  con- 
cluEdon  as  to  whether  the  testimony  of  an- 
other witness  is  true  or  false.  Each  witness 
must  state  the  facts  aa  he  understands  them 
to  be,  and.  if  the  testimony  Is  contradictory. 
It  is  within  the  exclusive  province  of  the  jury 
to  determine  ttie.  credibility  of  the  wttoesses 
and  decide  ^om  they  will  believe,  and  which 
testimony  Is  true,  or  which  Is  false.  This 
right  of  the  Jury  cannot  be  Invaded  under 
the  guise  of  cross-examination,  and  one  wit- 
ness permitted  to  determine  the  truth  or  fal- 
sity of  the  statemoits  of  another;  and  when 
such  practice  is  reswted  to»  whether  objedsd 
to  by  adverse  counsel  or  not,  the  court  should. 
In  order  to  ayold  any  possible  pr^udlce, 
promptly  correct  such  abuse.  The  real  dan- 
ger lies  in  the  possibility  that  the  jury,  in- 
stead of  drawing  their  own  conclusion  from 
an  impartial  consideration  of  the  testimony 
as  detailed  by  the  witoess,  may  accept  the 
conclusion  of  a  biased  and  prejudiced  wlt> 
nesB  that  another  witness  has  testlfled  ftdae- 
ly.  Where  two  witoesses  contradict  each 
other,  the  jury,  and  they  alone,  must  detor^ 
mine  the  truth  or  falsfty  of  the  testimcmy 
of  either.  Counsel  should  not  urge  these 
mattera  upon  the  attenUm  of  this  court 
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when  they  bare  not  Insisted  npoa  a  ruling 
bj  The  trial  court,  and  saved  no  exertion  to 
■uch  action  as  was  taken. 

The  next  contention  presented  Is  that  the 
court  erred  to  the  prejudice  of  the  plaintiff 
In  error,  hy  ordering  the  arrest  of  the  wit- 
ness Tucker  diuing  the  trial,  and  in  the  pres- 
ence of  the  Jury.  It  appears  from  the  record 
that  one  Steve  Tucker  was  called  as  a  wlt- 
meam  on  behalf  of  tbe  defendant,  and  testified 
to  statements  which,  If  true,  would  establish 
an  allhl  for  the  defendant  After  he  had 
been  examined,  cross-examined,  re-examined 
and  excused,  but  before  leaving  the  stand, 
the  following  proceedings  occurred :  "By  the 
Court:  Did  you  say  you  were  an  uncle  of 
the  defendant?  A.  Tes,  sir.  By  the  Court: 
DIdu't  you  testify  In  the  trial  at  Mangum 
that  yon  saw  this  defendant  eu  the  Tth  at 
the  round  up  on  Beaver  Dam?  A.  I  don't 
remember  that  I  did.  By  the  Court:  If 
yon  ^d  testify  to  that  as  a  fact,  was  it  true 
or  not?  A.  There  was  a  question  about  that 
By  the  Court:  Did  you  see  him  there?  A. 
I  thought  I  did.  By  the  Court:  Well,  sir, 
why  have  you  testified  you  didn't,  then?  A. 
X  said  I  didnt  remember  whether  I  did  or 
not  By  the  Court:  You  think  you  did?  A. 
I  can't  say.  When  I  got  there,  there  was  a 
goodmanyofthe  fellows  there,  and  I  wouldn't 
say  for  sure  whether  he  was  tbere  or  not 
By  the  Court:  Mr.  Sheriff,  you  may  take 
tbls  man  and  take  charge  of  bim."  Clearly 
this  action  by  tbe  court  in  the  presence  of  the 
jury  was  erroneous,  and  apparently  prejudl- 
ciaL  The  form  and  effect  of  the  questions 
propounded  to  the  witness  by  the  court  would 
tend  to  cast  a  doubt  upon  the  truthfulness 
of  his  answers  and  to  discredit  him  with  the 
jury. 

The  questions  propounded  by  the  court  are 
also  subject  to  another  objection.  They  dis- 
close the  views  of  the  court  upon  the  weight 
of  certain  testimony,  and  a  statement  of  the 
court  as  to  what  the  witness  has  testified  to 
previously,  which  the  witness  sougbt  In 
his  answer  to  contradict  and  explain.  It  Is 
practically  uniformly  held  that  It  constitutes 
reversible  error  for  the  trial  judge.  In  the 
course  of  the  trial  and  In  the  presence  of 
the  Jury,  to  Indicate  his  opinion  upon  tbe 
weight  of  the  evidence  or  credibility  of  a 
witness,  however  Inadvertent  such  remark 
may  he.  and,  it  Is  universally  the  rule  that  a 
trial  judge  mnst  not,  by  remark  or  action, 
during  the  course  of  a  trial,  discredit  a  wit- 
ness In  the  presence  of  the  jury.  While  the 
character  and  manner  of  examination  by 
the  court  Is,  think,  the  subject  of  criti- 
cism, the  action  of  the  court  In  ordering  the 
arrest  of  the  witness  while  on  tbe  witness 
stand,  Is,  we  tiilnk,  such  an  Infringement  of 
the  rights  of  the  defendant  as  would  war- 
rant the  reversal  of  tbe  judgment  and  tbe 
granting  of  a  new  trial,  (f  tbe  error  had  not 
been  waived  by  a  failure  to  object  or  except 
to  the  aetl(ni  of  the  court.  While  the  pris- 
oner made  no  objection  at  the  time,  and 


saved  no  exception  either  to  tbe  rharacter  of 
the  questions  propounded  to  the  witness  or 
the  order  placing  blm  in  custody,  It  Is  con- 
tended by  counsel  that  the  error  Is  funda- 
mental, and  wUl  be  reviewed  by  tbe  appel- 
late court  without  exception,  and  several  au- 
thorities are  cited  in  support  of  this  posIti<n 
The  authorities  cited  do  not  support  the  con- 
tention. Where  the  defect  goes  to  the  juris- 
diction of  the  court  or  tba  sufficiency  of  the 
charge  to  support  the  Judgment  an  appellate 
court  will  examine  Into  such  questions,  al- 
though presented  for  the  first  time  In  said 
court  unless  they  have  been  waived  by  some 
express  action  of  tbe  accused.  But  errors 
occurring  on  the  trial  of  the  cause  must  be 
excited  to  and  presented  in  the  motion  for 
new  trial,  or  they  will  be  treated  as  waived 
by  the  accused.  The  proceedings  here  com- 
plained of  come  within  the  latter  class. 

The  next  objection  argued  Is  that  the  court 
erred  in  Its  Instructions  to  the  jury,  and  this 
objection  embraces  two  complaints:  First, 
that  the  court  failed  to  sufficiently  Instruct 
the  jury  upon  certain  questions  Involved; 
and,  second,  that  some  of  the  instructions 
given  were  erroneotis.  The  general  rule  Is 
that  If  counsel  for  one  on  trial  for  crime 
desires  a  special  instruction  given,  or  one  that 
Is  given  shall  be  made  more  specific  or  com- 
prehensive, then  such  counsel  shall  prepare 
the  instructions  desired,  present  It  to  the 
court  in  seasonable  time,  and  request  that  It 
be  given.  In  this  case  counsel  presented  no 
requests  for  Instructions,  and  the  ones  given 
by  tbe  court  which  are  complained  of  as  be- 
ing Insufficient  do  not  misstate  the  law,  hut 
are  correct  and  fully  define  the  offense  with 
which  tbe  prisoner  was  charged,  and  in  tbe 
absence  of  a  request  for  more  specific  Instruc- 
tions there  Is  no  available  error. 

That  some  of  the  Instructions  given  are 
erroneous  Is  the  next  proposition  submitted. 
Tbe  Instructions  consist  of  13  distinct  prop- 
ositions of  law,  each  separately  stated  and 
numbered,  and  the  twelfth  contains  this 
statement :  "You  are  further  instructed  that 
the  Instructions  herein  given  you  must  be 
considered  as  a  whole.  You  are  not  to  con- 
sider any  single  one  or  more  of  the  Instruc- 
tions separately  by  themselves,  but  mnst  con- 
sider all  of  tbe  instructions  given  which  bear 
upon  any  given  proposition."  Tbe  instrue* 
tlons  as  a  whole  were  excepted  to  as  follows 
by  counsel  for  defendant:  "The  court  will 
please  note  an  exception  to  the  instructions.'* 
And  the  foregoing  is  the  only  exception  taken 
to  the  Instructions.  In  the  case  of  Glaser  et  al. 
V.  Glaser  et  aL,  13  Okl.  S89,  74  Pac.  944,  this 
court  held  that  "where  the  charge  to  the  Jury 
consists  of  a  series  of  specific  Instructions  sep- 
arately stated  and  numbered,  a  general  excep- 
tion to  the  entire  charge  will  not  be  available, 
If  any  one  of  said  Instructions  are  correct" 
And  this  rule  la  also  applicable  In  a  criminal 
cause.  State  v.  Wilgus,  32  Kan.  126,  4  Pac. 
218.  The  exception  taken  is  a  general  one 
to  tbe  whole  charge,  and  does  not  make  ape- 
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cific  objection  to  any  patHeular  portion  of 
the  charge.  The  Instructions  as  a  whole  em- 
body the  law  as  applicable  to  the  case,  an4, 
while  some  particular  portions  might  be 
Improved  upon,  they  contain  no  snch  erro- 
neous statement  of  the  law  as  was  likely  to 
mislead  the  Jury.  We  have  examined  the 
entire  record,  and  reviewed  the  evidence, 
the  rulings  of  the  court,  and  the  instructions 
given,  and  we  find  no  substantial  error  of 
which  the  prisoner  Is  entitled  to  complain. 

The  Judgment  of  the  district  court  Is  affirm- 
ed, at  the  costs  of  the  plaintiff  In  error,  and 
the  cause  is  remanded  to  the  district  court, 
with  directions  to  proceed  immediately  to 
have  the  Judgment  of  conviction  executed. 
All  the  Justices  concur,  except  PANCOAST, 
J„  wbo  tried  the  cause  below,  not  Bitting. 


<10  Ariz.  ISS) 

LEWIS  V.  CUNNINGHAM. 
(Supreme  Court  of  Arizona.   March  30,  1906.) 

1.  Process— Sbbvkm—Authoritt  to  Sbbvs  — 

Statutes. 

Rev,  St  1901,  par.  1101,  provides  that  when 
the  sheriff  is  a  party  to  an  actlou,  process  ma; 
be  executed  by  the  coroner  or  constable  of  the 
county  or  by  the  United  States  marshal,  or  a 
deputy,  or  by  a  person  appointed  by  the  court. 
Paragraph  1319  declares  that  when  the  sheriff 
is  a  party  to,  or  is  interested  in  suit,  the  sum- 
mons shall  be  served  by  any  constable  in  the 
rounty,  and  paragraph  1327  provides  that  sum- 
mons may  be  served  by  any  disinterested  per- 
son competent  to  matce  oath  to  the  fact.  Beld, 
that  paragraphs  1101  and  1319,  did  not  require 
service  on  a  sheriff  who  was  a  party  to  an  ac- 
tion to  be  made  by  the  persons  draignated  in 
such  paragraphs  to  ttie  exclusion  of  the  mode 
provided  in  paragraph  1327. 

2.  Appeal— Default— Vacation— Rbview. 

An  order  denying  an  application  to  set  aside 
a  defnult  will  not  be  reversed  on  appeal,  unless 
it  appears  that  the  trial  court's  discretion  has 
been  abused. 

3.  Judgment  —  Default— Vacation— Denial 

—DiLTOENCE— Evidence. 

Where  a  sherift  permitted  three  months  to 
elapse  after  the  entry  of  default  in  an  action 
against  liim  before  moving  to  set  aside  the  de- 
fault, and  did  not  then  file  his  application  until 
after  judgment  was  rendered,  affidavits  that  at 
the  time  summons  was  served  he  was  extremely 
busy  with  the  criminal  business  of  the  county 
and  the  cares  of  his  otfice,  and  that  he  was  con- 
stantly absent  from  his  office  on  business,  and 
entirely  forgot  and  overlooked  the  matter,  and 
the  necessity  of  filing  his  answer  in  the  case, 
until  after  the  default  had  been  entered,  did 
not  constitute  a  sufficient  showing  of  diligence 
to  retiuire  the  trial  court,  in  the  exercise  of  dis- 
cretion to  set  aside  the  judgment  and  open  the 
default. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  §g  300-303.] 

Appeal  from  District  Court,  Cochise  Coun- 
ty; before  Justice  Fletcher  M.  Doan. 

Action  by  Frances  Cunningham  against  A. 
V.  Lewis.  From  an  order  denying  defend- 
ant's motion  to  set  aside  his  default  and  the 
Judgment  entered  thereon,  he  appeals.  Af- 
firm etl. 

Plcliett  &  Bowman,  for  appellant  Charles 
Blenmau,  for  appellee. 


KENT,  C.  J.  This  Is  an  action  against  the 
sheriff  of  Cochise  county,  to  recover  the  val- 
ue of  certain  property  alleged  to  have  been 
wrongfully  seized  by  the  sheriff,  and  for 
damages  for  the  alleged  wrongful  detention 
thereof.  The  summons  was  served  upon  the 
sheriff  by  a  disinterested  person,  on  August 
29,  1903.  No  appearance  or  answer  having 
been  filed,  the  default  of  the  defendant  was 
eutered  on  September  30,  1903.  On  Decem- 
ber 22,  1903,  the  case  came  on  regularly  for 
trial,  and  the  defendant  not  appearing,  evl- 
dence  was  Introduced  to  sustain  tbe  plain- 
tiff's claim,  and  Judgment  entered '  for  the 
plaintiff  for  tbe  sum  of  $900  and  costs. 
Thereafter,  on  the  same  day,  a  notice  of  mo- 
tion to  set  aside  the  default  and  the  Judg- 
ment was  filed.  The  motion  was  thereafter 
heard  and  denied  by  the  court.  From  the 
order  denying  the  motion  the  defendant  has 
appealed. 

It  is  claimed  that  the  court  did  not  obtain 
Jurisdiction  of  the  defendant,  for  the  reason 
that  tbe  summous  was  served  upon  tbe  de- 
fendant by  an  Individual,  and  not  by  an  offi- 
cer designated  by  the  statute,  or  a  person  ap- 
pointed by  the  court,  the  contention  of  the 
appellant  being  that  the  sheriff  by  virtue  of 
tbe  office  which  he  holds  la  not  within  the 
general  provision  which  permits  the  service 
to  be  made  by  a  disinterested  person.  The 
provisions  of  the  Code  (Rev.. St  1901)  bearing 
upon  the  question  are  as  follows:  Para- 
graph 1101  provides:  "When  the  sheriff  is 
a  party  to  an  action  or  proceeding,  the  process 
and  orders  therein,  which  otherwise  would 
be  the  duty  of  the  sheriff  to  execute,  must  be 
executed  by  the  coroner  or  constable  of  tlie 
county,  or  it  may  be  executed  by  a  United 
States  marshal,  or  a  deputy  United  States 
marshal,  or  a  person  appointed  by  tbe  court" 
Paragraph  1319  provides:  "When  it  appears 
from  the  complaint  that  the  sheriff  is  a  par- 
ty  to  the  suit,  or  is  Interested  therein,  the 
summons  shall  be  served  by  any  constable 
of  bis  conDty."  Paragraph  1327  provides: 
"The  summons  may  be  served  by  any  disin- 
terested person  competent  to  make  oath  of 
the  fact"  We  do  not  construe  the  provi- 
sions of  paragraphs  1101  and  1319  as  re- 
quiring service,  when  tbe  sheriff  is  a  party, 
to  be  made  as  therein  provided,  to  the  ex- 
clusion of  the  mode  provided  in  paragraph 
1327.  The  former  paragraphs  make  It  the 
duty  of  the  coroner  or  constable  to  serve  the 
process,  and  thus  provide  a  means  whereby 
such  service  may  be  had. by  an  officer  of  tbe 
law.  The  language  used  Is  mandatory,  but 
the  requirement  to  be  obeyed  relates  to  the 
duty  of  the  coroner  or  constable,  and  not  to 
tbe  method  to  be  chosen  in  effecting  the  serv- 
ice. Service  upon  a  sheriff,  therefore,  may 
be  made  in  the  manner  provided  in  any  one 
of  the  three  paragraphs  referred  to. 

It  is  further  claimed  that  the  trial  court 
erred  in  not  setting  aside  the  default  and  in 
not  granting  the  motion  for  a  new  trial,  It 
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appeartng  from  the  aEBdavits  submitted  on 
said  motion  that  the  defendant  had  a  sub- 
stantial and  meritorious  defense  to  the  ac- 
tion.   Sucb  a  motion  Is  addressed  to  the 
sovind  discretion  of  the  trial  court,  and  Its 
action  In  i^egarfl  thereto  Is  not  to  be  disturb- 
ed on  appeal  unless  it  appears  that  such  dis- 
cretion Lias  been  abused.   As  we  said  In  the 
case  of   Copper  King  of  Arizona  against 
Johnson  (Ariz.)  76  Pac.  594:  "Circumstan- 
ces often  surround  the  setting  and  trial  of  t 
case,  properly  cognizable  by  the  trial  judge, 
which  may  not  always  appear  in  the  record, 
and  which  may  properly  have  an  influence  in 
the  detennination  of  a  motion  of  this  char- 
acter.   The  appellate  court  should,  therefore, 
in  its  review  of  such  action,  recognize  that 
such  matters  must  rest  largely  In  the  sound 
discretion  of  the  trial  court,  and  upon  such 
review  should  not  disturb  such  action  and 
the  exercise  of  such  discretion,  unless  it 
clearly  appears  that  such  discretion  has  lieen 
abused."    In  the  case  before  us  the  time 
within  which  the  defendant  was  required  to 
appear  and  answer  expired  on  September 
21st;  the  defanlt  was  not  entered  until  Sep- 
tember 30th.   The  fall  term  of  the  court 
opened  on  the  fii-st  Monday  In  December. 
At  that  time,  at  the  call  of  the  trial  calendar, 
as  appears  from  the  statement  of  counsel  for 
the  appellant,  he  gave  notice  In  open  court 
that  he  would  file  a  motion  to  set  aside  the 
default.    No  such  motion  was  filed,  and  there- 
after, on  the  22d  of  December,  the  case 
was   called  for  trial,  and  upon  evidence 
submitted  by  the  piaintlfC,  the  defendant  not 
appenriug.  Judgment  was  rendered,  and  not 
until  after  Judgment  was  rendered  was  any 
motion  made  to  set  aside  the  default  The 
affidavits  that  were  submitted  to  the  trial 
court  upon  the  motion  to  set  aside  the  de- 
fault fail  to  set  forth  any  facts  that  afford 
a  legal  excuse  for  the  want  of  diligence  on 
the  part  of  the  defendant  thus,  shown  by  the 
record.    The  affidavits  state  in  substance 
that  at  the  time  of  the  service  of  the  sum- 
mons the  defendant  was  extremely  busy 
with  the  criminal  business  of  the  county,  and 
with  the  cares  of  his  office,  and  at  that  time 
and  thereafter  was  constantly  absent  from 
his  office  on  business,  and  that  he  entirely 
forsot  and  overloolied  the  matter  in  question 
and  the  necessity  of  filing  his  answer  in  the 
case,  until  after  a  default  hod  been  entered 
In  the  case.   If  It  can  be  said  that  such  ex- 
■cuse  might  well  appeal  to  the  discretion  of 
the  court,  and  be  ground  for  opening  the  de- 
fault, It  affords  no  excuse  for  the  failure  to 
present  snch  ground  to  the  court,  or  to  taite 
action  to  set  aside  the  default  during  the 
three  months  that  elapsed  from  the  time  of 
the  entrj'  of  the  default  until  the  trial  of  the 
action.   Tlte  failure  to  exercise  reasonable 
diligence  in  moving  to  set  aside  a  default,  or 
In  preparation  for  trial.  Is  proper  groimd  for 
a  refusal  to  set  aside  snch  default  or  judg- 
ment, even  though  it  may  appear  that  the  de- 
fendant lias  a  good  defense  upon  the  merits. 


Simon  V.  Hengels,  107  111.  App.  174;  Turner 
V.  Threshing  Co.  (N.  C.)  45  8.  B.  781;  Texas 
Fire  Ins.  Co.  v.  Berry  (Tex.  Civ.  App.)  78  S. 
W.  219;  O'Gonnelt  t.  Friedman  (Oa.)  4S  8. 

B.  608. 

Upon  the  record  before  us,  it  does  not  ap- 
I>ear  that  the  trial  court  was  not  within  the 
exercise  of  a  wise  discretion  In  refusing  to 
set  aside  the  default.  The  questions  which 
we  have  considered  are  the  only  ones  raised 
which  we  may  properly  consider  on  tliis  ap- 
peal. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

SLOAN.  OAUPBBLIi,  and  NAVB,  JJ.. 

concur. 


(10  Arts.  T4) 
LEWIS  et  ui.  V.  HEBRERA. 
(Snpreme  Court  of  Arizona.   March  30,  1906.) 

1.  Deeds  —  Exiccotion  —  Requisites  —  Ac- 
knowledgment — •  CEErlFICA.TION  —  StATU- 
TOBT  CONSTBUCTIOK. 

Under  Rev.  St  1901,  par.  725,  providing 
that  every  deed  of  conveyance  of  real  estate 
must  be  signed  by  the  grantor,  be  duly  acknowl- 
edged liefore  some  officer  authorized  to  take 
ackaowledgmenta,  and  properly  certified  to  by 
him  for  registration,  no  deed,  unlesa  executed 
as  therein  provided,  will  operate  to  effect  a 
conveyance  of  real  estate. 

2.  FlUUDUUaiT     CONVETANCKB  —  DEEDS  OF 

'  Gift— Action  to  Set  Aside. 

Under  Rev.  St.  1901,  par.  725,  providing 
that  every  deed  of  conveyance  of  real  estate 
must  be  signed  by  the  grantor  and  be  duly  ac- 
knowledged, and  paragraph  2G98,  providing 
that  every  gift,  conveyance,  or  charge  made  by  a 
debtor  not  upon  valuable  consideration,  shall 
be  void  as  to  prior  creditors,  unless  such  debtor 
was  in  possession  of  property  within  the  state, 
subject  to  execution,  sufficient  to  pay  his  debts, 
where,  before  deeds  of  gift,  tlieretofore  execut- 
ed, were  acknowIedRed  in  compliance  with  such 
section  725,  plaintiff  became  a  creditor  of  de- 
fendant grantor,  who  was  not  then  possessed 
of  property  within  the  territory  subject  to  ex- 
ecution sufficient  to  pay  his  existing  debts,  such 
deeds  were  void  as  to  plaintiff. 

Appeal  from  District  Court,  Maricopa  Coun- 
tyi  before  Justice  Edward  Kent. 

Action  by  Fred  Herrera,  receiver  for  the 
International  Bank  of  Nogales,  against  R. 
Aliyn  Lewis' and  wife.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Street  &  Alexander,  for  appellants.  Seiim 
M.  FraDklln,  for  appellee. 

DOAN,  J.  On  August  25,  1903,  while  R. 
Aliyn  Lewis  and  Lsetitla  M.  Lewis,  his  wife, 
were  In  Germany,  Lewis  signed  and  delivered 
to  his  wife  a  deed  of  gift,  conveying  to  her 
certain  real  property  In  Phcenix,  Ariz.  The 
deed  was  not  acknowledged  untU  January 
9,  1004.  On  December  29,  1903,  Lewis  signed 
and  delivered  to  his  wife  another  deed,  con- 
veying ,to  her  as  a  gift  the  same  property, 
but  with  a  more  accurate  description,  which 
second  deed  was  also  acknowledged  on  Janu- 
ary 9, 1004.  Both  deeds  were  recorded  in  Mari- 
copa county,  Ariz.,  on  the  16th  day  of  Janu* 
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sry,  1904.  In  NoTember,  1903,  Lewis  be- 
came Indebted  to  the  International  Bank  of 
Nogales,  which  Indebtedness  was  subsequent- 
ly, In  June,  1904,  sued  on  by  Fred  Herrera. 
the  receiver  of  the  bank,  and  merged  Into 
a  Judgment  against  Lewis.   On  August 

1903,  Lewis  was  solvent,  but  on  January  9, 

1904,  was  Insolvent  The  suit  at  bar  was 
brought  by  Eerrera,  receiver,  to  set  aside  the 
deeds  and  subject  the  property  therein  dMcrlb- 
ed  to  an  locution  under  this  Judgment  It  Is 
admitted  that  there  Is  no  fraud  in  fact  or  no 
Intent  In  the  mlud  of  Lewis  to  defraud  his 
creditors  In  the  transfer  made.  The  district 
court  rendered  Judgment  for  the  plaintiff 
upon  an  agreed  statement  of  facta,  submitted 
by  the  respective  parties,  and  set  aside  the 
deeds  and  adjudged  them  to  be  void  ,  and  of 
no  effect  against  the  plaintiff  Herrera,  and 
as  against  the  levy  of  and  the  sale  under 
execution,  tinder  the  judgment  theretofore 
rendered  In  the  case  against  Lewis  In  June, 
1904.  Appellant  has  assigned  as  error  that : 
"The  court  erred  In  rendering  Judgment  for 
the  plaintiff  upon  said  statement  of  facts, 
and  In  holding  that  the  transfer  of  the  prop- 
erty by  the  deed,  executed  in  Germany  In 
August,  1903,  by  the  husband  to  his  wife, 
did  not  carry  Immediately  the  whole  title 
to  the  premises,  and  in  holding  that  until  the 
same  was  acknowledged  and  recorded  It  was 
a  legal  fraud  upon  the  creditors  of  the  hus- 
bandf  arising  and  becoming  such  credltora 
after  the  signing  and  delivering  of  the  deed, 
and  before  the  ac^owledgment" 

There  is  but  one  question  presented  In  this 
case,  and  that  Is  the  operative  effect  of  the 
deed  from  Lewis  to  bts  wife,  dated  August 
25,  1603,  as  against  the  bank  to  which  he 
became  indebted  in  November  following.  The 
contention  of  the  appellee  herein  is  that  tm- 
der  the  laws  of  Arizona,  no  conveyance  of 
real  property  is  valid,  as  to  third  persons, 
unless  It  Is  signed  by  the  grantor  and  duly 
acknowledged  before  some  officer  authorized 
to  take  acknowledgments,  and  properly  cer- 
tified to  by  blm  for  registration;  that  the  deed 
of  August  25th,  therefore,  did  not  become 
effective  as  an  instrument  to  convey  title 
until  It  was  acknowledged  on  January  9, 1904. 
This  case  presents  a  simple  question  of  stat- 
utory construction.  Paragraph  725,  Rer.  St. 
1901,  reads:  "Every  deed  of  conv^ance  of 
real  estate  must  be  signed  by  the  grantor, 
and  must  be  duly  acknowledged  before  some 
officer  authorized  to  take  acknowledgments, 
and  properly  certified  to  by  him  for  registra- 
tion." Paragraph  2098  rends:  "Every  gift 
conveyance,  assignment,  transfer,  or  charge 
made  by  a  debtor  which  Is  not  upon  consid- 
eration deemed  valuable  In  law  shall  be  void 
as  to  prior  creditors,  unless  It  appears  that 
such  debtor  was  then  possessed  of  property 
within  this  territory,  subject  to  execution, 
sufficient  to  pay  his  existing  debts.  •  •  • 
Thd  provisions  of  paragraph  725,  above  cited, 
seem  to  us  to  permit  of  but  one  construction. 
When  it  UTS  that  every  deed  and  conveyance 


of  real  estate  must  be  signed  by  ttie  grantor 
and  must  be  duly  acknowledged  before  some 
officer  authorized  to  take  acknowledgments 
and  properly  certified  to  by  him  for  r^stra- 
tlon,  It  is  equivalent  to  saying  that  no  deed, 
unless  executed  as  therein  provided  will  oper- 
ate to  effect  a  conveyance  of  real  estate. 

This  construction  has  beea  followed. in  the 
interpretation  of  a  similar  statute  In  Ala- 
bama by  the  Supreme  Court  of  that  atate 
In  Hendon  v.  White,  52  Ala.  597;  Chadwick  v. 
Carson,  78  Ala.  116;  Watson  t.  Herring  (Ala.) 
22  So.  B.  2a  The  United  States  Supreme 
Court,  In  Clark  v.  Graham,  6  Wheat  577, 
5  L.  Ed.  S34,  and  the  Supreme  Court  of  Ohio, 
In  Smith's  Lessee  v.  Hunt,  13  Ohio,  260,  42 
Am.  Dec.  201,  have  also  placed  a  like  con- 
struction upon  a  similar  statute.  Neither 
the  deed  of  August  25,  nor  of  December  29. 
1903,  was  effective  to  convey  title,  until  ac- 
knowledged January  9,  1904;  and  before  that 
date  the  bank  became  a  creditor  of  the  gran- 
tor, Lewis,  and,  as  is  admitted  in  the  agreed 
statement  of  facts,  Lewis  was  not  then  pos- 
sessed of  property  within  this  territory  sub- 
ject to  execution  sufficient  to  pay  hie  exist- 
ing debts.  The  deeds,  being  deeds  of  gift, 
were  both  void  as  to  the  bank,  and  as  to 
Herrera,  the  receiver,  under  the  provisions 
of  paragraph  2698,  above  cited. 

The  Jud^ent  of  the  lower  court  Is  there- 
tore  affirmed. 

SLOAN  and  CAMPBELI^  JJ.,  concur. 


a<  Wro.  479) 

HARDEN  V.  CARD. 
(Snpreme  Oourt  of  Wyoming.  April  10.  1906.) 

1.  ExcEFTions,  Bnx  or— SionHS— Fiuiio— 
Tike. 

Rev.  St  1899,  S  3743,  reqoiring  a  party 
taking  exceptions  to  reduce  them  to  writing  and 
present  them  to  the  court,  or  the  Jadge  thereof 
m  vacation  witfatn  the  time  givpn  for  allowance, 
and,  if  found  true,  that  it  shall  be  the  duty  of 
the  court  or  judf^e  to  allow  and  sign  the  bill, 
whereupon  it  shall  be  filed  with  the  pleadings 
as  a  part  of  the  record,  does  not  require  that 
the  signing  or  filing  sbal!  occur  within  the 
period  granted  for  reducing  the  exceptions  to 
writing. 

2.  Same— Motion  to  Stbitce— AmnAviTs. 

A  motion  to  strike  a  bill  of  exceptions  be- 
cause it  was  not  presented  within  the  time  al> 
lowed  and  was  incomplete  when  first  presented 
on  the  last  day  of  the  time  provided  cannot  be 
considered  on  afSdavita  of  counsel  explaining 
the  condition  of  the  hill  when  bo  presaited,  but 
must  be  decided  on  the  bill  itself  and  the  recitals 
contained  therein,  authenticated  by  the  sig- 
nature of  the  trial  judge. 

3.  Same— Statutes— Construction. 

The  provisions  of  the  Code  with  reference 
to  a  bill  of  exceptions  and  order  granting  time 
to  reduce  exceptions  to  writing  and  recitals 
iu  the  bill  as  to  its  presentation  and  settlement 
should  be  liberally  construed,  to  the  end  that 
a  bill  which  the  trial  Judge  has  signed  may  be 
sustained.  If  possible,  rattier  than  defeated. 

4.  SaMB— COBRKCTION  AFTER  TiME. 

Under  Rev.  Sc.  1899,  {  8743,  authorizing 
the  court  or  judge,  if  a  bill  of  exceptions  pre- 
sented for  signing  Is  not  true,  to  correct  It  or 
suggest  corrections  to  be  made,  and  sign  tke 
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Rame  after  it  la  corrected,  wliere  It  was  im- 
w>«sibJe  for  plaintiff  in  error  to  complpte  his 
bill  of  exceptions  within  tbe  time  allowed,  and 
the  bin  was  presented  on  the  last  day  allowed 
fbr  Its  presentation  and  settlement  In  an  in- 
completed state,  the  court  had  power  to  permit 
its  correction  and  eiga  the  same  as  thoa^  pr^ 
erlj  presented  within  tbe  time.  , 
5.  Saue— Filing. 

A  bill  of  exceptions  is  not  properly  filed  as 
a  paper  in  the  case  until  allowed  and  signed. 

[Ed.  Note. — For  cases  in  point,  see  TOl.  21, 
Cent  Dig.  Bsceptlons,  BUI  of,  fi  86.] 

9.  Courts  —  Rbcords  —  Withdbawax.  nou 

Piles — Cob  bectton. 

It  Is  within  the  power  of  a  trial  court  to 
permit  a  party  to  take  a  presented  bill  of  ex- 
ceptions temporarily  from  the  files  for  the  pur- 
pose of  making  snj^gested  correctloos. 

7.  ExrKPTioNs,  Bill  or— Construction. 

Where  a  bill  of  exceptions  stated  that  the 
motion  for  a  new  trial,  which  was  therein  set 
out  in  full,  and  appeared  to  be  properly  signed 
by  counitel,  was  filed  April  D.  1P04,  which  was 
within  tbe  statutory  period,  it  did  not  disclose 
that  the  motion  was  unsigned  when  Hied. 

8.  Writ  of  Brros  — Review— Motions— Bill 
OF  Exceptions. 

Ad  order  granting  a  motion  to  amend  a  mo- 
tion for  a  new  trial  and  denying  a  motion  to 
strike  such  motion  for  a  new  trial  cannot  be  re- 
viewed, where  the  exception  taken  thereto  is 
not  preserved  by  a  bill  of  exceptions. 

9.  Exceptions,  Bill  op— Allowance— Rec- 

OBD. 

A  jonmal  entry  showing  the  allowance  of 
a  bill  of  exceptions  is  not  required. 

10.  WsiT  OF  Error  —  Bill  of  Exckftions  — 
Ckrtiptcatiox- Effect. 

A  certificate  of  a  trial  judge  that  the  bill 
of  exceptions  was  presented  within  the  time 
allowed  hut  was  found  to  be  incomplete,  where- 
upon leave  was  granted  to  complete  the  same, 
and  on  a  subsequent  day  the  defendant  present- 
ed the  foregoirfT  bill  as  a  completed  bill  of  ex'^^t- 
tions,  and  asked  that  the  same  be  signed,  filed, 
and  made  a  part  of  the  record,  all  of  which  was 
accordingly  done,  to  which  plaintiff  objected  and 
excepted,  with  the  signature  of  the  trial  judge, 
sufficiently  showed  that  the  bill  was  "allowed." 

11.  BXCEFTIONfl,  BtLL  0F^Ftt.INO. 

It  is  insufficient  that  a  b:ll  of  exceptions 
shows  that  It  was  filed  before  it  was  allowed. 

12.  Writ  of  Error— Bill  of  Exceptions— 
Cebtification. 

Where  a  bill  of  exceptions  and  original 
papers  required  to  be  sent  to  the  Supreme  Court 
by  Supreme  Court  rule  11  (20  Pac  xii)  were 
all  fastened  toj^ther.  and  the  clerk  certifird  that 
they  constituted  "all  the  papers  filed  in  said 
case  now  on  file"  in  his  office,  which  certificate  was 
dated  after  the  allowance'  of  the  bill,  it  suffi- 
ciently showed  that  the  bill  was  filed  In  the 
clerk's  office  after  It  was  allowed. 
.13.  Saub  —  Dismissal  — GBOUND8  — Bill  of 
Excepttons  —  Pbipabation  —  Pages  — 

Null  BERING. 

Failure  of  a  plaintiff  In  error  to  number 
the  pages  of  bis  bill  of  exceptions,  as  required 
by  conrt  rule  12  (26  Pac;  xil),  is  not  a  ground 
for  dismissal  of  tbe  proceedings  in  errOT. 

Error  to  District  GoarC,  Carbon  County; 
DaTld  H.  Craig,  Judge. 

Action  by  J.  W.  Card  against  Charles 
Harden.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  brings  enot.  On  motion  to 
strike  tbe  bill  of  exceptfona  and  dismiss  the 
proceedings  In  error.  Denied. 

McMicken  &  Blydenbnrgh  and  N.  B.  Cort- 
bell,  for  plaintiff  in  error.  N.  B.  Greoifleld, 
for  defendant  la  error. 
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POITBIB,  O.  J.  This  canae  baa  been  snb- 
mltted  upon  a  motion  of  the  deftaidant  In 
error  to  strike  Oxe  bill  of  exceptions  from  the 
flies,  and  dismlaa  tbe  proceeding  in  error. 
Tbe  motion  to  dlamlaa  la  based  xtpon  the  ob- 
jections to  tbe  bill  of  exceptions;  It  being  as- 
serted that  wltboot  a  bill  none  of  tbe  ciuea- 
tlons  raised  by  the  petition  In  error  could  be 
considered. 

Several  objections  are  urged  to  the  bill. 
Tbe  first  and  principal  objection  Is  that  tbe 
fficceptlons  were  not  reduced  to  writing  and 
presented  for  allowance  wltbln  tbe  time  gtr- 
en  for  that  purpose.  It  appears  by  the  order 
overruling  the  motion  for  new  trial,  entered 
October  11,  1004,  that  tbe  defendant  betow, 
•plaintiff  In  error  here,  was  given  until  and 
Indudliv  the  first  day  of  tbe  next  term  of 
court  to  prepare  and  present  bis  bill  of  ex- 
ceptions. The  next  term  of  court  following 
the  making  of  that  order  convened  March 
13, 1006.  It  Is  recited  In  tbe  concluding  por- 
tion of  tbe  bill  of  exceptions,  immediately 
preceding  tbe  signature  of  the  district  judge 
before  whom  tbe  cause  was  tried,  as  follows: 
"And  now  on  this  18tb  day  of  March,  1006. 
the  same  being  tbe  first  day  of  the  next  suc- 
ceeding term  of  this  court  and  wltbln  the 
time  allowed  by  law  and  the  order  of  this 
court,  the  defendant  presents  to  tbe  court 
his  bill  of  exceptions  herein.  Said  bill  of 
exceptions  being  uncompleted.  In  this,  that 
only  a  portion,  probably  a  little  more  than 
one  half,  of  the  evidence  and  exceptions  bar- 
ing been*  transcribed,  The  defendant  then 
flicked  leave  to  withdraw  tbe  same  from  tbe 
files  of  the  court  for  tbe  purpose  of  com- 
pleting the  same  and  attaching  thereto  a 
transcript  of  tbe  remainder  of  tbe  evidence 
and  aceptiona  In  said  case,  which  leave  was 
thereupon  granted  by  the  court;  neither  the 
plaintiff  nor  his  counsel  being  present  In 
court  when  said  request  was  made  or  grant- 
ed, and  neltlier  the  plaintiff  nor  bla  counsel 
having  any  knowledge  of  such  request  or  In 
any  way  consenting  to  the  granting  of  tbe 
same.  And  now  on  this  16th  day  of  May, 
1905,  the  defendant  presents  to  the  court  the 
annexed  and  foregoing  bill  of  exertions  as 
the  completed  bill  of  exceptions  In  this  case 
and  asks  that  the  same  be  filed  with  tbe 
papers  In  tbe  case  as  a  part  of  the  record, 
but  not  spread  at  large  upon  tbe  Jonmal,  all 
of  which  is  accordingly  done,  and  to  all  of 
which  the  plaintiff  by  his  counsel  now  and 
here  objects  and  excepts."  There  Is  also  a 
pencil  memorandum  on  the  bill  as  follows: 
"Presented  March  13th,  1905.  D.  H.  C, 
Judge."  At  the  foot  of  the  bill  appears  a 
statement  written  with  a  lead  pencil,  over 
the  signature  of  the  attorney  for  the  plaintiff 
below,  dated  May  16,  1905,  admitting  that 
the  bill  then  signed  contained  Bubstantlally 
a  correct  transcript  of  tbe  testimony  and 
exceptions,  but  objecting  to  the  bill  being 
signed  on  the  ground  that  It  was  not  pre- 
pared and  presented  within  the  time  allowed, 
and  requesting  the  court  to  certify  the  facts 
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as  to  the  time  when  eatd  Mil  was  preseDted, 
and  its  form  when  first  presented  on  March 

13,  1905. 

The  statute  provides:  "The  party  object- 
ing to  the  decision  must  except  at  the  time 
the  decision  Is  made ;  and  time  may  be  given 
to  reduce  the  exception  to  writing,  but  not 
beyond  the  first  day  of  the  next  succeeding 
term."  Rev.  St.  1899,  $  3740.  "When  the 
decision  Is  not  entered  on  the  record,  or  the 
grounds  of  objection  do  not  sufficiently  ap- 
pear In  the  entry,  or  the  exertion  Is  to  the 
4^1nlon  of  the  court  on  a  motion  to  direct  a 
nonsuit,  to  arrest  the  testimony  from  the  jury, 
or  for  a  new  trial  for  misdirection  by  the 
court  to  the  jury,  or  because  the  verdict,  or 
if  a  Jury  was  waived,  the  finding  of  the 
court,  is  against  the  law  or  the  evidence,  the 
party  excepting  must  reduce  his  exception  to 
writing  and  present  it  to  the  court,  or  to 
the  Judge  thereof  in  vacation,  within  the  time 
given  for  allowance.  If  true.  It  shall  be  the 
duty  of  the  court,  If  presented  In  open  court, 
or  the  Jut^e  of  the  court  before  whom  the 
cause  was  tried.  If  presented  in  vacation,  to 
allow  and  sign  it,  whereupon  It  shall  be  filed 
with  the  pleadings  as  a  part  of  the  record, 
but  not  spread  at  large  upon  the  Journal.  If 
the  writing  Is  not  true,  the  court  or  the  Judge 
In  vacation  shall  correct  it,  or  suggest  the 
correction  to  be  made  and  It  shall  then  be 
signed  as  aforesaid."   Rev.  St  1899,  S  3743. 

It  is  not  contended  that  the  bill  is  render- 
ed Imperfect  from  the  fact  that  It  was  not 
signed  until  after  the  expiration  of  the  time 
allowed  for  Its  presentation.  Our  statutes 
above  quoted  do  not  require  that  the  sign- 
ing or  filing  shall  occur  within  the  period 
granted  for  reducing  exceptions  to  writing. 
If  the  bill  is  presented  within  the  time  al- 
lowed, the  court  of  judge  may  take  a  rea- 
sonable time  before  signing  to  examine  the 
same,  and  make  or  suggest  necessary  correc- 
tions. That  Is  the  recognized  doctrine  even 
where  the  statute  seems  to  require  the  bill 
not  only  to  be  tendered,  but  signed  and  filed 
within  the  limited  time  allowed.  3  Ency. 
PI.  &  Pr.  474.  When  time  has  been  given 
not  beyond  the  period  permitted  by  the  stat- 
ute, and  the  bill  Is  seasonably  presented, 
the  court  or  judge  has  Jurisdiction  to  settle, 
allow,  and  sign  the  same ;  and  the  fact  that 
the  signing  does  not  occur  until  after  the 
time  allowed  for  presentation  will  not  de- 
feat a  bill  timely  and  properly  presented. 
This  rule  Is,  we  believe,  well  understood  and 
unquestioned  In  this  Jurisdiction.  Where  the 
time  of  signing  Is  not  mentioned.  It  ought 
probably  to  be  presumed  that  tlie  act  oc- 
curred at  the  date  of  presentation,  or  at 
least  within  the  time  allowed  for  presenta- 
tion. But.  as  the  statute  does  not  require 
the  bill  to  be  signed  within  the  time  allowed 
for  reducing  It  to  writing  and  presenting  It 
for  allowance,  and.  In  practice,  a  bill  la  per- 
haps seldom  signed  within  such  time.  whei*e 
the  full  time  Is  taken  by  counsel  for  prepara- 


tloD,  no  substantial  reason  Is  perceived  for 
resorting  to  the  fiction  of  signing  aa  of  the 
date  of  presentation.  That  may  be  necessary 
under  statutes  differently  worded.  The  stat- 
utes of  the  various  states  show  such  a  mark- 
ed dissimilarity  on  the  subject  of  bills  of 
exceptions,  that  the  decisions  of  other  states 
assist  but  slightly  in  determining  the  proper 
practice  under  our  own  statutory  provisions. 

It  is,  however,  seriously  contended  that  the 
bill  was  not  presented  within  the  time  allowed, 
for  the  reason'  that  It  appears  by  the  conclud- 
ing certificate  that  It  was  In  an  Incomplete 
condition  when  first  presented,  and  that  the 
time  had  expired  when  finally  presented  as 
completed  on  May  10,  1905.  An  afijdavit  of 
one  of  the  attorneys  for  plaintiff  In  error 
has  been  filed  In  this  court  for  the  purpose  of 
explaining  the  condition  of  the  bill  when  pre- 
sented on  the  first  day  of  the  March  term, 
and  justifying  the  failure  of  counsel  to  pre- 
sent It  at  that  time  In  Its  present  complete 
form.  Bntthataffldavltcannot  be  considered. 
The  question  raised  must  be  determined  upon 
the  bill  Itself,  and  the  recitals  therein  con- 
tained, which  are  authenticated  by  the  signa- 
ture of  the  trial  Judge.  3  Ency.  Pi.  &  Pr. 
513,  514 ;  Van  Horn  v.  State,  5  Wyo.  501,  40 
Pac.  904;  Bank  of  Cbadron  v.  Anderson,  T 
Wyo.  441,  53  Pac.  280.  It  Is  the  settled  doc- 
trine in  this  state  that  the  Code  provisions 
with  reference  to  bills  of  exceptions  are  en- 
titled to  receive  a  liberal  construction.  Stir- 
ling V.  Wagner,  4  Wyo.  5,  31  Pac.  1032,  32 
Pac.  1128.  And  the  order  granting  time  to 
reduce  exceptions  to  writing  has  been  liber- 
ally construed  so  as  to  preserve,  rather  than 
deny,  the  right  of  a  party  to  present  his  bill 
of  exceptions  for  allowance.  Conway  v. 
Smith  Merc.  Co.,  G  Wyo.  327,  44  Pac.  940,  49 
L.  R.  A.  201 ;  Jones  v.  Bowman,  10  Wyo.  47, 
65  Pac.  1002.  Upon  the  same  principle,  the 
recitals  In  the  bill  as  to  Its  presentation  and 
settlement  ought  to  be  liberally,  though  rea- 
sonably, construed,  to  the  end  that  the  bill, 
which  the  trial  Judge  has  deemed  proper  to 
be  signed,  may  be  sustained,  If  possible,  rath- 
er than  defeated. 

It  Is  to  be  remembered  tliat  this  Is  not  a 
proceeding  to  compel  the  signing  of  a  bill. 
Here  the  Judge  signed  a  bill,  and  the  question 
is  one  of  jarlsdictlon — whether  he  had  or  had 
not  the  right,  upon  the  facts  set  forth  in  the 
bill,  to  sign  it;  and  the  presumption,  If  any. 
Is  In  favor  of  the  regularity  of  his  act  It 
does  not  follow  that  because  the  Judge  might 
lawfully  have  refused  to  sign  the  bill  as 
presented  on  the  first  day  of  the  term,  on 
account  of  its  incompleteness,  he  would  not 
be  authorized  to  make  or  cause  or  allow  to 
be  made  such  necessary  or  proper  additions 
as  to  constitute  It  a  true  bill,  and  then  to 
sign  it  as  corrected  and  completed.  The  stat- 
ute oontemplates  that  a  bill-  may  require 
correction  before  allowance  and  signing,  and 
expressly  permits  the  court  or  Judge,  if  the 
writing  be  not  true,  as  presented,  to  correct 
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It  or  mggeat  the  correction  to  be  made,  and 
then  to  sign  It.  We  observe  nothing  In  the 
■tatnte  wbldx  requires  that  a  bill  presented 
In  time  shall  be  ready  for  signing  before  the 
expiration  of  the  time  granted  for  reducing 
the  exceptions  to  writing.  It  may  be  con- 
ceded that  It  Is  the  duty  of  h  party  desiring 
to  preserve  his  exceptions  to  prepare  and  pre- 
sent a  bill  fairly  and  fully  setting  forth  the 
facts  npon  which  the  rulings  of  the  court 
excepted  to  were  made;  and  that  the  draft 
so  presented  should  state  all  the  evidence,  as 
he  understands  It,  upon  which  the  verdict  or 
findings  were, based,  where  the  exception  Is 
to  the  overruling  of  a  motion  for  new  trial 
<m  fbe  gronnd  that  the  verdict  or  findings 
are  not  supported  by  the  evidence;  and  we 
thick  snch  a  duty  does  rest  upon  the  ex- 
ceptant It  migbt  even  be  conceded  that 
where  a  presented  bill  confessedly  lacks  much 
of  the  material  evidence,  which  is  afterwards, 
and  after  the  time  allowed  for  presentation. 
Inserted,  bnt  wlthont  the  consent  of  the  court, 
or,  perhaps,  with  such  consent,  that  a  manda- 
maa  would  not  He  to  require  the  allowance 
and  signing  of  the  bill,  though  we  are  not 
prepared  to,  nor  Is  It  necessary  that  we  do, 
decide  that  question.  It  cannot,  however,  be 
doubted  that,  If  all  the  facts  are  not  set  out 
In  full  or  as  the  court  or  Judge  nnderstonds 
them,  or  if  all  the  evidence  is  not  embraced 
in  the  draft  as  presented,  where  It  should  be 
embraced  to  properly  explain  the  exception, 
the  court  or  Judge  may  make  or  cause  the 
necessary  corrections  to  be  made  to  conform 
the  bill  to  the  truth,  not  only  by  changing 
incorrect  statements  of  fact,  and  striking  out 
matters  Improperly  included,  bnt  by  adding 
omitted  evidence;  Such  authority  is  clearly 
conferred  by  the  statute.  How  far  a  Judge 
ought  to  go  In  correcting  a  bill,  rather  than 
to  refuse  his  slgnatnreb  Is  not  the  question 
before  us. 

As  it  Is  not  the  dnty  of  the  Judge  to  prepare 
a  bill  in  the  first  Instance,  be  might,  perhaps, 
rightfully  refuse  to  accept  or  correct  a  bill 
which,  though  It  ought  to  contain  all  the 
evidence,  admittedly  lacks  a  large  part  of  It, 
at  least  If  there  appears  to  be  no  reasonable 
excuse  for  such  omission.  But  It  is  evident 
that  counsel  may  in  good  faith  Insert  In  hia 
proposed  bill  all  that  he  deems  essential  to 
properly  bring  np  his  different  exertions, 
and,  wbiere  the  evidence  Is  necessary,  all 
that  he  understands  the  evidence  to  be ;  and 
yet  opposing  counsel,  or  tne  Judge,  or  both, 
might  find  it  incomplete  by  reason  of  the 
omission  of  material  facts  or  evidence,  whldi 
would  result  In  material  corrections  and  ad- 
ditions, and  in  such  case  we  do  not  think 
that  the  authority  of  the  court  or  Judge  to 
make  such  corrections  In  order  to  truly  set 
forth  the  facts  and  exceptions,  and  then  to 
sign  the  corrected  bill,  1»  to  be  questioned. 
In  Ohio,  where  the  statute  as  to  bills  of  ex- 
ceptions seems  to  be  strictly  construed,  a 
mandamus  to  comnel  the  signing  of  a  bill 


was  denied,  It  ai^earlng  that,  as  snbmltted 
to  opposing  counsel  within  the  time  allowed, 
several  exhibits  wblch  had  been  offered  In 
evidence  were  omitted,  though  they  were 
handed  to  opposing  counsel  In  envelopes,  and 
tbey  were  attached  to  the  bill  after  the  time 
allowed  had  expired.  It  was,  however,  said 
In  the  opinion :  "If  purporting  to  contain  all 
the  evidence,  It  should  contain  In  the  form 
of  a  bin  of  exceptions  all  the  evidence  whldt 
counsel  presaitlng  the  bill  claimed  the  evi- 
dence to  be.  It  does  not  follow  that  the 
bill  presented  to  counsel  for  examination 
should.  In  fact,  contain  all  the  evidence,  for 
opposing  counsel  and  the  Judge  migbt  add  to 
the  bill  certain  items  of  evidence  omitted,  or 
might  strike  from  It  certain  matters  Improp- 
erly there ;  but  this  fact  does  not  relieve  tiia 
counsel  from  preparing  and  presenting  to  op* 
posing  counsel,  within  the  time  provided 
law,  a  bill  of  exceptions  complete  and  proper 
In  form  In  that  It  shall  contain,  if  it  purporta 
to  contain  all  the  evidence,  all  that  he  claims 
to  be  the  evidence,  and  not  a  part  merely.** 
One  Judge  dissented  from  the  decision ;  such 
dissenting  Judge  holding  that  the  law  hod 
been  substantially  compiled  with.  State  ex 
reL  V.  Evans.  Judge,  etc,  12  Ohio  CIr.  Ct 
R.  245.  In  California  It  was  said:  "The 
draft  to  be  prepared -by  the  party  should  be 
full  and  fair.  •  •  •  The  mistakes  and 
omissions  of  the  draft  may  be  corrected  and 
supplied  by  the  su^eetlona  and  order  of  the 
Judge  on  the  settlement  of  the  bill,  so  as  to 
make  the  bill,  when  settled,  conform  to  the 
truth,  and  correctly  set  forth,  so  far  as  Is 
material,  what  transpired  on  the  trial  or  pro- 
ceeding to  be  reviewed."  Sansome  v.  Myres, 
Judge,  77  Cal.  353*  19  Pac.  677.  See,  also, 
Hyde  V.  Boyle,  89  Cal.  680,  26  Pac.  1092.  The 
Supreme  Court  of  Kansas  say  on  this  subject: 
"The  power  of  the  trial  court  to  make  snch 
alterations,  erasures,  and  additions  In  a  pre- 
pared bill  of  exceptions  presented  for  signa- 
ture as  may  be  necessary  to  make  it  speak 
the  truth  Is  nndoubted.  and  has  been  declared 
by  this  court"  Swartz  v.  Nash,  45  Kan.  341, 
25  Pac.  873.  To  the  same  effect  may  be  cited, 
among  other  cases.  Lum  v.  Hoag,  BO  Wis, 
159;  Selbrlght  v.  State,  2  W.  Va.  691;  Mitch* 
ell  V.  State,  22  Ga.  211,  68  Am.  Dec  493. 

Counsel  for  defendant  In  error  has  cited 
two  cases  from  Indiana  which  might  seem  to 
snstaln  his  contention  upon  the  present  mo- 
tion, and  that  they  tend  to  support  It  may  be 
conceded,  viz.:  Wysor  v.  Johnson,  180  Ind. 
270, 30  N.  £1144;  McFaddenv.Owens,  150  Ind. 
213,  49  N.  E.  105S.  But  the  certificate  at- 
tached to  the  bill  In  the  case  of  Wysor  v. 
Johnson  stated  explicitly  what  part  of  the 
bill  as  signed  was  first  presented,  which  ap- 
peared to  be  only  the  first  288  pages  of  the 
bill  that  contained  822  pages;  and  It  was  not 
stated  that  any  suggestion  was  made  or  con- 
sent given  to  correct  the  presented  bill,  but 
It  was  stated  that,  after  the  bill  had  been 
presented  and  so  indorsed,  it  was  left  with 
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tiie  official  shorthand  reporter,  and  was  not 
again  seen  by  or  presented  to  the  Judge  un- 
til nearly  a  year  afterwards,  "at  which  time 
all  that  part  of  the  foregoing  bill  following 
page  No.  288,  to  and  Including  page  No.  822, 
has  been  since  attaclied  thereto."  Moreover, 
It  seems  that,  under  the  statute  of  Indiana, 
the  ibnghnnd  manuscript  of  the  stenographic- 
report  of  the  evidence  Is  required  to  be  filed 
with  the  clerk  by  the  exceptant  before  Incor- 
porating the  seme  Into  a  bill  of  exceptions. 
Citizens'  St.  R.  Co.  v.  Sutton,  148  Ind.  169, 
46  N.  E.  462,  47  N.  462.  And  It  la  held  In 
that  state,  by  reason  of  their  peculiar  statute, 
that  there  must  be  an  afflnnatlve  showing 
that  the  whole  bill  was  tendered  to  the  Judge 
within  the  time  given. 

The  argument  of  counsel  for  defendant  (n 
error  In  support  of  the  motion  proceeds  upon 
the  theory  that,  when  the  blil  was  presented 
on  the  last  day  of  the  period  allowed,  it 
confessedly  contained  a  mere  fragment  of 
the  material  evidence,  and  not  all  that  coun- 
sel presenting  It  understood  that  It  should 
contain,  or  that  was  Intruded  to  be  embodied 
in  It  We  are  of  the  opinion,  however,  that 
we  are  not  at  liberty  to  give  that  construction 
to  the  recitals  of  the  bill.  In  Its  present  con- 
dition the  bill  purports  to  contain  a  complete 
transcription  of  the  offldal  stenographic  notes 
of  the  evidence;  such  notes  appearing  to 
have  been  transcribed  after  the  death  of  the 
official  stenographer  by  another  person,  and, 
flB  BO  transcribed,  the  evidence  is  written  out 
In  full,  with  questions  and  answers,  objec- 
tions and  exceptions,  and  remarks  of  court 
and  counsel  as  they  occurred  during  the  trial ; 
and  no  question  is  raised  as  to  the  correct- 
ness of  the  transcription.  While  the  certifi- 
cate states  that  the  bill  was  incomplete  when 
presented.  It  does  not  identify  any  pages  or 
portion  of  the  bill  which  was  then  omitted. 
The  statement  that  only  a  portion,  probably 
a  little  more  than  one-half,  of  the  evidence 
and  exceptions  had  been  transcribed,  may 
refer  to  the  transcription  of  the  shorthand 
notes,  which  notes  may  or  may  not  have  been 
attached  to  or  incorporated  In  the  bill  to  be 
afterward  transcribed;  or  It  may  mean  that 
only  a  little  more  than  one-half  of  the  evi- 
dence was  In  any  way  incorporated  In  tbe 
bill.  If  It  refers  to  a  mere  transcription  of 
tbe  notes,  it  does  not  negative  the  presence 
in  the  bill  of  the  evidence  not  transcribed 
In  narrative  or  other  form.  Assuming,  how- 
ever, that  the  coiu-t  or  Judge  found,  on  exam- 
ination, that  nearly  one-half  of  the  evidence 
had  been  entirely  omitted  from  the  bill,  It 
does  not  necessarily  follow  that  the  party 
presenting  It  had  willfully  or  knowingly 
omitted  material  evidence  or  facts  which  he 
deemed  essential  to  explain  his  exceptions. 
For  instance,  the  last  nine  pages  of  the  pur- 
ported  evidence  now  in  the  bill  might  have 
been  properly  omitted,  so  far  as  any  excep- 
tion of  the  party  presenting  the  bill  is  concern- 
ed, as  it  appears  that  those  pages  contain 
the  testimony  of  two  witnesses,  which,  on 


motion  of  the  defendant  below,  plaiotlfr  Id 
tin-or  here,  was  all  stricken  out,  and  was 
not,  therefore,  evlaence  upon  which  tbe  Jury 
or  court  acted. 

Several  exhibits.  In  tbe  shape  of  contracts, 
bank  checks,  and  letters,  are  In  the  bill  aa 
part  of  tbe  evidence,  and,  as  the  originals  of 
such  exhibits  are  In  the  bill,  instead  of  copies. 
It  Is  apparent  that  they  are  not  Intended  by 
the  reference  to  evidence  not  transcribed. 
Taking  the  bill  as  It  stands,  and  giving  to  the 
statements  of  the  certificate  all  the  force  to 
which  they  are  entitled,  it  Is  not  shown 
thereby  that  the  court  was  presented  with 
what  was  admittedly  the  mere  fragment  of 
d  bill,  and  we  think  It  Impossible  to  say,  on 
the  strength  of  the  certlflcate,  that  the  party 
presenting  the  bill  had  not  In  good  faith  set 
forth  the  facts  as  he  or  his  counsel  under- 
stood them,  or  that  the  bill,  as  presented, 
was  not  In  such  a  condition  as  to  authorize 
Its  correction  by  or  at  the  suggestion  of  the 
Judge.  The  reference  to  the  withdrawal  of 
the  bill  from  the  files  for  the  purpose  of  cor- 
rection Indicates,  perhaps,  a  misconception 
as  to  the  nature  or  situation  of  a  bill  after 
presentation  and  before  allowance.  A  bill 
Is  not  properly  filed  as  a  paper  In  the  case 
until  allowed  and  signed,  and,  althou^gh  the 
present  bill  bears  tbe  clerk's  indorsement 
showing  its  filing  on  March  13,  1905,  It  has 
no  other  effect  probably,  than  to  supplement 
the  recital  of  the  bill  as  to  the  date  of  pre- 
sentation. It  Is  clearly  proper  to  permit  a 
party  to  take  a  presented  bill  temporarily  for 
the  purpose  of  making  suggested  corrections. 
That  Is  a  matter  within  the  control  of  the 
Judge  upon  whom  the  duty  rests  of  settling 
the  bill.  We  are  of  the  opinion,  therefore, 
that  the  objection  that  tbe  bill  was  not  pre- 
sented within  tbe  time  allowed  cannot  be 
sustained. 

Another  objection  urged  against  tbe  bill 
Is  that  the  motion  for  new  trial  was  unsigned 
by  counsel  when  filed,  and  was  not  signed  un- 
til tbe  court  permitted  counsel  to  sign  It  after 
the  expiration  of  the  statutory  period  for 
filing  tbe  motion.  It  is  sufficient  to  say  In 
disposing  of  this  objection  that  the  alleged 
defect  in  the  motion  Is  not  disclosed  by  the 
bill  of  exceptions.  The  bill  states  that  the 
motion  for  new  trial  therein  set  out  In  full, 
and  appearing  to  be  properly  signed  by 
counsel,  was  filed  April  9,  1904,  which  was 
within  tbe  statutory  period.  Our  attention  Is 
called  to  a  Journal  entry  of  May  31,  1904, 
to  the  effect  that,  upon  defendant's  applica- 
tion to  amend  motion  for  new  trial,  his  coun- 
sel were  granted  leave  to  immediately  sign 
the  motion,  and  that  the  same  was  according- 
ly done  In  open  court ;  and  that  the  motion  of 
plaintiff  to  strike  from  the  flies  the  motion 
for  new  trial  because  it  was  not  subscribed 
as  by  law  required  was  denied.  The  motion 
for  new  trial,  however,  referred  to  in  that 
entry,  is  not  Identified,  and  neither  the  motion 
to  amend,  nor  the  motion  to  strike,  are  in- 
corporated in  the  present  hill,  nor  In  any 
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other  bill  that  has  been  brought  into  tble 
record.  The  entry  states  that  counsel  for 
plaintiff  excepted  to  the  rulings,  but  such 
exceptions  do  not  seem  to  hare  been  pre- 
served by  a  bill  of  exceptions.  It  Is  well 
settled  that  motions  are  not  In  the  record  on 
proceedings  In  ^ror,  unless  embraced  In  a 
bilL    The  point  la,  therefore,  not  well  taken. 

A  fnrtber  ground  of  the  motion  to  strike 
the  bin  Is  that  there  is  no  record  that  the 
bill  was  allowed.  A  jomnal  entry  showing 
the  allowance  of  the  bill  Is  not  required.  Mo 
Bride  v-  U.  P.  Ry.  Co.,  8  Wyo.  183,  18  Pac. 
635 ;  Hogan  v.  PeteKon,  8  Wyo.  549,  59  Pac 
162.  And  while  the  bill  Itself  does  not  use 
the  word  "allowed,"  the  certificate  of  the 
judge  is.  we  thlnfe^  equivalrat  thereto.  It 
Is  also  urged  tbat  the  judge  certified  only  as 
to  the  evidence,  and  not  the  raceptlons.  The 
'signature  of  the  judge  to  the  bill  allowing  It 
and  ordfrlng  It  to  be  filed  as  part  of  the  rec- 
ord aatbenticates  all  ttie  statementB  of  the 
blU. 

The  bill  is  also  assailed  on  the  ground  that 
it  is  not  Indorsed  as  filed  in  the  court  bplow 
after  It  was  allowed  and  signed.  It  Is  nec- 
e^ary  that  a  bill  should  be  filed  after  the  al- 
lowance and  signing  thereof;  and  the  fact 
that  It  appears  to  have  been  filed  before  its 
allowance  on  March  13tb,  when  it  was  pre- 
sented would  not.  we  think,  be  sufficient 
But  under  our  present  practice  the  original 
papers  are  s^t  to  tbis  court  by  the  clerk  of 
the  court  below  upon  an  order  of  the  clerk 
of  this  court  Laws  1001,  p.  6,  c.  3 ;  rules  11, 
12  (26  Pac.  xii).  And  by  rule  11  It  Is  re- 
quired that  the  clerk  of  the  lower  conrt  shall 
authenticate  such  papers  by  certifying  that 
they  are  all  the  original  papers  in  the  cause, 
or  certain  papers  (naming  tbem),  as  the  case 
may  be.  In  the  case  at  bar  the  bill  of  excep- 
tions Is  fastened  together  with  all  the  other 
original  papers,  and  the  clerk  bas  certified 
tbat  they  constitute  "all  the  papers  filed  in 
said  case  now  on  file  In  my  office,"  which 
certificate  is  dated  September  25,  1005.  It  is 
apparent,  therefore,  tbat  after  bring  signed 
the  bill  was  left  with  the  clerk  for  filing,  and 
his  failure  to  indorse  It  as  filed  cannot  In- 
validate it  It  Is  sufficiently  shown  to  have 
been  filed  In  the  clerk's  office.  Board,  etc., 
T.  ShaCfner,  10  Wyo.  181,  68  Pac.  14. 

The  record  Is  objected  to  because  the  pages 
are  not  numbered  as  required  by  the  rules. 
But  that  is  not  a  ground  for  dismissal  In  the 
first  instance.  The  rules  provide  that  the 
court  may,  of  Its  own  motion,  or  upon  motion 
of  the  defendant  in  error,  enter  an  order 
requiring  the  papers  to  be  properly  arranged, 
or  the  pages  numbered  within  a  specified 
time,  and  that  for  a  failure  to  comply  with 
such  order  the  cause  may  be  dismissed  In 
the  discretion  of  the  court  See  role  12 
(26  Pac.  III). 

The  motion  to  strike  the  hill  of  exceptions 
and  dlnnlu  the  cause  will  be  doiled. 

BBABD  ana  SCOTT,  JJ.,  conciA 


(43  Wub.  HO) 

STATE  V.  MATO. 

(Supreme  Court  of  Washington.  April  13, 
1906.) 

1.  CbiiiAnai,  Law— j0BT~IiiBT  op  Jubobs— Se- 
lection—Capital  Cases. 

Any  right  ever  existing  under  Ballinger'i 
Ann.  Codes  &  St  S  C879,  providing  that  a  per- 
son cliarged  with  a  capital  crime  shall  have 
a  list  of  the  petit  jurors  returned  delivered  to 
him  before  trial,  for  such  a  defendant  to  have 
his  jury  selected  from  the  list  served  on  him, 
till  it  was  exhausted,  was  taken  away  by  later 
statutes  ciiauging  the  courts  and  the  mode  of 
drawing  and  summoniog  jurors,  so  tbat  several 
departments  of  a  court  select  their  Juries  from 
the  same  general  jmnel. 

2.  Homicide— Dtinq  Declarations. 

That  one  had  been  Informed  by  the  doctor 
tliat  he  was  about  to  die,  and  that  be  stated 
that  he  realized  It,  aufiiciently  shows  that  he 
realized  he  must  die  to  authorize  admlssicm  of 
his  statements  as  dying  declarations. 

[Ed.  Note.— For  cases  in  point,  see  ToL  28, 
Cent.  Dig.  Homicide,  IS  430-437.] 

3.  SaUB— lOENTIfTINQ  ASSAILANT. 

Dying  declarations  are  admissible,  though 
the  description  given  does  not  Identify  the  per- 
son who  did  the  shooting  as  defendant ;  it  being 
enough  that  they  add  a  link  in  the  chain  of 
evidence. 

[Ed.  Note.— For  cases  In  point,  see  vol.  26, 
CenL  Dig.  Homicide,  S8  448-460.] 

4.  Save— lupEACHMBNT. 

A  dying  dedaration  mar  be  Impeached 
showing  that  the  person  making  It  made  othw 
statements  inconsistent  therewith. 

[Ed.  Note.— For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  S  460.] 

6.  Same. 

In  imi>eacbing  a  dying  dedaraUon  by  Incon- 
sistent statements,  the  attention  of  the  witness 
may  be  directed  to  the  matter  desired  to  be  in- 
troduced in  evidence,  and  he  may  then  state  In 
his  own  words  what  the  deceased  said  about  it. 

[Ed.  Note.— For  cases  in  point,  see  vol.  26, 
CenL  Dig.  Homicide,  S  460.] 

6.  Cbiuinal  Law— Chaboe  in  Wbitinq. 

To  relieve  the  court  of  the  duty  of  chaT' 

§ing  in  writing,  under  Laws  1903,  p.  120,  c. 
1,  S  1,  suhd.  4,  providing  that  on  request  of  el* 
ther  party  the  charge  must  be  in  writing,  pro- 
vided that,  when  a  stenographic  report  is  taken, 
this  shall  be  considned  as  a  charge  to  writing, 
the  stenographer  mast  be  one  who  Is  under  tab 
direction  of  the  court  and  can  be  required  to 
furnish  a  copy  of  the  instructions;  and  it  is 
not  enough  that  two  stenographers,  one  em- 
ployed on  behalf  of  the  prosecating  attorney, 
end  the  other  by  the  defendimt,  are  present 
taking  a  report. 

7.  Same— LdMiTiNO  Aboument. 

It  is  a  violation  of  defendant's  constlta- 
tlonal  right  to  defend  to  limit  his  time  of  argu- 
ment to  the  jury  to  1%  hours  in  a  case  the  trial 
of  which  took  4  days,  and  in  which  20  wit- 
nesses were  examined  and  SOO  pages  of  testi- 
mony taken. 

(Ed.  Note.— For  cases  in  point,  see  voL  14^ 
Cent  Dig.  Gruninal  Law,  fi  1657.] 

8.  SAUB  —  PBESIT1[PTS}R  ot  Ihh'Ocence  —  In- 
STBtTOnONS. 

Defendant  In  a  criminal  case  is  entitled  to 
an  instruction  on  the  presumption  of  innocence. 

[Ed.  Note.— For  cases  in  point  see  vol.  14, 
(Tent.  Dig.  Oiminal  Law,  S  1840.] 

9.  HouicmB— DnNo  Declaaations — Inbtbtio- 

TIOMB. 

In  a  homicide  case,  the  requested  instruc- 
tion :  "Dying  dedarations  are  admissible  front 
the  neoBBsities  of  the  case,  but  they  should  be 
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••reived  with  caiitioiL  for  the  reason  that  the 
declarant  has  not  been  adminiatered  an  oath, 
and  an  opportunity  for  cross-examination  has 
not  been  afforded  defendant,  and  that  the  de- 
clarant might  be  influenced  against  defendant; 
and  for  the  further  reason  that  the  physical 
condition  of  the  declarant  might  render  the 
statement  more  or  less  unreliable.  Gircumstan- 
cee  surrounding  the  declaration  should  be 
weighed  the  same  as  those  surrounding  other 
evidence"— or  one  of  similar  import,  should  be 
given. 

[Ed.  Note.— For  cases  in  point,  see  vol.  26. 
Cent.  Dig.  Homicide.  §§  463,  464.] 

Appeal  from  Superior  Court,  Spokane 
Countj-;  Miles  Polndexter,  Jadge. 

James  Mayo  was  convicted  of  miirder,  and 
appeals.  Reversed. 

Sullivan,  Nuzom  &  Nuzum,  for  appellant 
It.  M.  Barnbart  and  A.  J.  Laoghon.  for  tbe 

State. 

FULLERTON,  J.  The  appellant  was  in- 
formed against  in  the  superior  court  of 
Spokane  county  for  the  crime  of  murder  In 
the  first  degree,  ctaivlcted  of  murder  In  the 
second  d^ee,  and  sentenced  to  a  term  In 
the  penitentiary.  Prcon  the  Jndgm^  of  con- 
viction he  appeals. 

He  first  contends  that  he  wae  denied  sub- 
stantial rights  given  him  by  statute  by  the 
manner  in  which  the  jury  was  Impaneled, 
and  a  number  of  his  assignments  of  error 
are  based  on  ruling  made  by  the  court  with 
reference  thereto.  TheseasBigmnents,asthey 
embrace  but  a  common  question,  can  best 
be  considered  together.  The  Code  (section 
CS79,  BalUnger'B  Ann.  Codes  &  St.)  provides 
that  any  person  Indicted  or  Informed 
against  for  a  capital  crime  "shall,  on  de- 
mand upon  the  clerk  by  himself  or  counsel, 
have  a  list  of  the  petit  Jurors  returned  de- 
livered to  him  at  least  twenty-four  hours  be- 
fore trial."  Pursuant  to  this  statute,  some 
three  days  before  the  time  set  for  the  tiial 
of  his  case  the  aw>ellant  served  upon  the 
clerk  a  written  demand  for  the  list  of  jurors 
returned  and  then  in  attendance  upon  tbe 
court.  The  clerk  in  compliance  therewith 
certified  and  served  upon  htm  a  list  of  all 
those  serving  on  the  regular  panel,  some 
53  In  number,  also  a  list  of  36  more  whom 
tbe  court  had  ordered  drawn  from  the  Jury 
list  and  directed  to  be  summoned  by  special 
venire  returnable  on  the  morning  fixed  for 
the  trial.  The  superior  court  of  Spokane 
county  consists  of  three  departments,  all 
three  of  which  were  engaged  in  trying  causes 
by  Jury  at  tbe  time  the  appellant's  case 
was  called  for  trial.  On  the  call  of  his 
case  some  24  of  the  Jurors  on  the  regular 
panel  did  not  report  for  duty  In  the  depart- 
ment In  which  the  appellant  was  tried,  be- 
ing engaged  In  other  departments,  and  the 
court,  over  his  objection,  ordered  tbe  trial 
to  proceed  without  requiring  them  to  be 
brought  in,  and  also  over  objection  direct- 
ed that  those  stmimoned  on  the  special  venire 
and  who  had  reported  for  the  first  time  that 
morning  be  listed  Tritii  the  regular  jurors. 


[  The  Impaneling  of  the  jury  was  then  com- 
menced and  was  proceeded  with  until  the 
afternoon  of  the  next  day,  when  the  jadge 
presiding  discovered  that  the  Jury  could  not 
be  completed  from  the  Jurors  then  In  attend- 
ance upon  his  department.  He  thereupon  or- 
dered 24  more  names  drawn  from  the  Jury 
list,  and  a  special  ventre  returnable  forth- 
with Issued  for  the  jurors  whose  names  were 
so  drawn.  Of  these  the  sheriff  summoned  6, 
and  their  names  were  written  on  ballots  and 
placed  In  the  clerk's  box  over  the  objection 
of  the  appellant  A  Juror  who  had  been 
executed  from  attendance  npon  the  court  un- 
til that  time  also  returned,  and  bis  name, 
over  objection,  was  placed  In  the  box.  FrcMu 
this  list,  together  with  12  of  the  regular 
panel  who  had  been  brought  in  from  another 
department,  the  Jury  before  whom  the  appel- 
lant was  tried  was  finally  completed. 

It  is  the  appellant's  contention  that  the 
statute  above  cited  confers  on  a  defendant 
accused  of  a  capital  crime  the  right,  not  only 
to  have  the  list  of  jurors  returned  and  Jn 
attendance  upon  the  court  served  upon  him 
;  24  hours  before  his  case  Is  set  for  trial,  but 
I  the  right  to  have  the  jury  before  which  he  is 
tried  selected  from  the  list  so  served  upon 
him,  or  at  least  to  have  that  Hat  exhausted 
in  an  effort  to  secure  a  jury  before  additional 
Jurors  are  added  to  the  list.  The  statute  In 
question  was  enacted  before  Washington  was 
admitted  Into  the  Union  as  a  state,  and  at 
a  time  when  the  court  system  and  the  method 
of  drawing  and  summoning  jurors  differed 
widely  from  the  present  court  system  and 
the  present  method  of  drawing  and  summon- 
ing them.  At  that  time  we  had  a  district 
court  which  held  terms  at  stated  intervals 
fixed  by  law.  Jurors  were  drawn  in  advance 
of  these  terms  to  report  at  the  commencement 
thereof.  If  a  sufficient  number  did  not  re- 
port to  form  a  panel  of  the  required  number, 
the  sheriff  summoned  from  the  bystanders  or 
the  body  of  the  coimty  a  sufficient  number  of 
persons  to  make  up  the  number.  From  this 
I  panel  the  trial  Juries  required  in  tbe  cases 
i  pending  before  the  court  were  drawn.  But 
since  statehood  the  changes  from  the  old  sys- 
tem have  been  radical,  not  only  In  the  meth- 
od of  summoning  trial  Jurors,  but  in  the 
court  system  Itself.  Now  there  is  In  each 
county  a  superior  court  which  has  no  terms, 
and  Is  open  for  business  at  all  times,  except 
on  nonjudicial  days.  In  some  counties  tbe 
court  Is  composed  of  more  than  one  d^art- 
ment,  for  each  of  which  there  Is  a  separate 
judge.  These  several  departments  have  equal 
powers,  and  all  may  engage  in  trials  by  jury 
at  tbe  same  time.  Each  department  selects 
its  trial  Jury  from  the  same  general  panel. 
These  panels  are  drawn  from  lists  prepared 
by  tbe  Jury  commissioners.  On  the  second 
Saturday  of  each  month  tbe  court  orders  tbe 
commissioners  to  draw  from  the  Jury  list  the 
names  of  such  number  of  persons  as  be 
thinks  will  be  required  for  jury  service  dur- 
ing the  ensuing  month,  and  a  Tenlre  is  issued 
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for  the. persons  whose  names  are  so  drawn. 
The  court  is  empowered,  also,  to  order  drawn 
and  summoned  by  si}eclal  venire  returnable 
at  sucb  time  as  it  may  direct  any  additional 
number  that  the  jud^  may  think  necessary 
from  which  to  select  a  jury  in  any  particular 
case.  Nor  does  a  single  exercise  of  this  pow- 
er exhaust  it  It  may  be  resorted  to  until 
enough  qualified  Jurors  are  so  drawn.  More- 
over, this  is  the  only  way  an  exhausted  panel 
may  be  now  refilled  In  counties  of  the  class 
to  which  Spokane  belongs.  It  Is  no  longer 
permissible  to  select  from  the  bystanders  or 
issue  an  open  venire  to  the  sheriff.  When- 
ever the  general  panel  Is  exhausted  and  ad- 
ditional jurors  are  required  to  complete  a 
trial  Jury,  they  must  be  drawn  from  the 
iury  list  and  a  special  venire  issued  for 
th«n.  while  under  the  old  practice  they  were' 
summoned  from  the  bystanders  by  the  sherlfT. 

From  the  foregoing  it  is  apparent  that  the 
section  of  the  statute  relied  upon  by  the 
appellant,  while  harmonious  and  consistent 
with  the  statutes  and  general  practice  in 
vt^ne  ac  the  time  It  was  enacted,  has  been 
rendered  practically  obsolete  by  the  later 
stntutes  and  practice.  While  a  person  char- 
ged with  a  capital  offense  may  still  demand 
:iitu  may  still  have  a  list  of  Jurors  In  service 
upon  the  court  at  the  time  bis  case  Is  called 
for  trial  served  upon  blm,  yet  It  cannot  be 
held  that  be  has  the  right  to- have  the  Jury 
which  is  to  try  his  case  selected  exclusively 
from  that  list.  Sucb  a  rule  would  make  it 
impossible  to  try  In  one  county  two  persons 
accused  of  capital  crimes  at  the  same  time,  no 
matter  how  many  departments  of  the  court 
there  might  be  In  that  county.  In  fact,  the  rule 
would  subordinate  the  buslneto  of  the  entire 
court  to  the  demands  of  the  particular  case, 
and  such  we  cannot  hold  to  be  the  intention 
of  the  Legislature.  The  later  statutes,  in  so 
far  as  they  conflict  with  the  earlier  one, 
must  be  held  to  have  superseded  it,  and  con- 
sequently we  must  hold  that,  if  it  ever  was 
the  rule  that  a  person  charged  with  a  capital 
crime  bad  the  right  to  have  the  jury  before 
which  he  was  to  be  tried  selected  from 
the  panel  in  attendance  upon  the  court  at 
tbe  time  his  case  was  called,  the  right  has 
been  taken  away  by  the  later  statutes. 

Tbe  information  charged  the  appellant  with 
having  killed  and  murdered  one  William 
Crane  by  shooting  blm  with  a  revolver.  The 
state  offered,  and  the  court  admitted  In  evi- 
dence, statements  made  by  Crane  after  he 
had  been  wounded  and  Just  prior  to  bis  death 
concerning  the  circumstances  of  the  shooting. 
These  were  admitted  as  dying  declarations, 
and  it  is  urged  by  the  appellant  that  the 
court  erred  in  so  doing,  first,  because  it  was 
not  made  to  appear  that  the  declarant  re- 
alized at  the  time  they  were  made  that  he 
was  about  to  die  or  must  die  from  the  in- 
juries he  received;  and,  second,  because  the 
description  given  of  the  person  who  did  the 
shooting  does  not  identify  tiiat  person  as  be- 
ing the  defendant   As  to  the  first  objection, 


the  evidence  shows  that  the  declarant  had 
been  informed  by  the  doctor  in  attendance 
upon  him  that  he  was  about  to  die,  and 
that  he  stated  that  be  realized  it  This  was 
sufficient  to  comply  with  the  rule.  State  v. 
Baldwin,  15  Wash.  15.  The  second  objection 
Is  equally  without  merit  Tbe  admissibility 
of  a  dying  declaration  does  not  depend  on 
its  completeness.  That  It  adds  a  link  in  tbe 
chain  of  evidence  is  all  that  is  necessary. 
The  declaration  in  this  case  did  at  least  add 
a  link  to  the  chain  of  the  evidence  against 
the  appellant  It  described  the  circumstan- 
ces under  which  the  crime  was  committed, 
and  made  it  possible  to  Identify  tbe  person 
who  committed  the  crime. 

Tbe  appellant  offered  evidence  tending  to 
show  that  tbe  deceased  had  made  other 
statements  after  receiving  the  wound  from 
which  ho  died  Inconsistent  with  those  con- 
tained In  his  dying  declaration.  The  court 
at  first  refused  to  admit  the  statements  at 
all,  but  afterwards  allowed  the  appellant  to 
introduce  them  after  the  manner  of  impeach- 
ing evidence;  that  is  to  say,  by  permitting 
tbe  appellant  to  ask  the  witness  If  the  in- 
jured person  did  not  at  a  certain  time  and 
place  say  so  and  so  concerning  the  manner 
in  which  he  received  the  wound.  Instead  of 
permitting  the  witness  to  be  asked  directly 
what  the  Injured  person  said  to  him  con- 
cerning that  matter.  That  a  dying  declara- 
tion may  be  impeache<l  by  showing  that  the 
person  making  same  made  other  statements 
Inconsistent  therewith  Is  held  by  the  great 
weight  of  authority.  Teople  v.  Lawrence, 
21  Gal.  3GS;  State  v.  Blackburn,  80  N.  C. 
474;  SIcI'berson  v.  State,  9  Yerg.  (Tenn.) 
279;  Hurd  v.  People,  25  Mich.  405;  Battle 
V.  State,  74  Ga.  101;  Felder  v.  State,  23  Tex. 
App.  477,  5  S.  W.  145,  59  Am.  Rep.  777; 
Morelock  v.  State,  90  Tenn.  528,  18  S.  W. 
258;  Green  v.  State,  154  Ind.  6.15,  57  N.  B. 
G37;  Carver  v.  United  States.  164  U.  S.  694, 
17  Sup.  Ct  228,  41  L.  Ed.  C02.  The  only 
eases  to  the  contrary  cited  to  us  are  Wroe 
v.  State.  20  Ohio  St.  400,  and  State  v.  Tay- 
lor, 50  S.  C.  300,  34  S.  E.  939.  It  will  be  ob- 
served on  examination,  however,  that  none 
of  tliese  cases  touch  tbe  precise  point  made 
here.  While  they  maintain  or  dispute  the 
doctrine  that  a  dying  declaration  may  be  im- 
peached, the  method  of  Impeaching  it  is  not 
touched  upon.  Treating  the  question  as  one 
of  first  impression,  we  can  see  no  reason  for 
the  restriction  Imposed  by  the  court  In 
those  Jurisdictions  which  adhere  most  strict- 
ly to  the  rule  that  the  inquiry  made  of  the 
impeaching  witness  must  embody  the  sub- 
stance of  the  foundation  question,  and  must 
be  so  framed  as  to  admit  of  an  affirmative 
or  a  negative  answer,  do  so  on  the  ground 
that  otherwise  hearsay  evidence,  not  strictly 
contradictory,  might  be  introduced,  to  the  in- 
Jury  of  the  parties  and  in  violation  of  legal 
rules.  liut  no  su(!h  reason  can  have  force  in 
a  ease  of  this  kind.  Here  there  is  no  prelim- 
inary or  foundatloii  question,  nor*  from  the 
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nature  of  things,  can  there  be  any  such 
question,  and  neccsarlly  the  Impeaching  evi- 
dence must  be  brought  In  In  the  form  of 
original  evidence.  The  state,  moreover,  can- 
not be  prejudiced  by  permitting  the  general 
question  to  be  asked.  If  the  evidence  sup- 
ports the  dying  declaration,  the  state's  case 
Is  that  much  strengthened.  On  the  other 
hand.  If  they  are  contradictory,  the  defend- 
ant Is  entitled  to  them  under  the  general  rule 
above  cited.  But  perhaps  the  better  reason 
for  adopting  the  rule  contended  for  Is  that 
the  jury  are  more  apt  to  get  a  correct  nnder- 
fltanding  of- the  supposed  contradictory  state- 
ments when  they  are  detailed  by  the  witness 
■who  heard  them  than  they  are  when  recited 
In  the  form  of  a  question  put  by  counsel 
with  its  necessary  wealth  of  Innuendo  and 
other  explanatory  matter.  To  arrive  at  the 
truth  is  the  aim  of  all  evidence,  and  the 
courts  should  follow  the  methods  -ivhlch  best 
<x>n8erTe  to  that  end.  It  eeema  to  us  that  In 
cases  of  this  kind  that  method  would  be  to 
direct  the  attention  of  the  witness  to  the 
matter  desired  to  be  introduced  In  evidence, 
and  let  him  state  In  his  own  wordB  what  the 
deceased  said  concerning  It 

At  the  conclusion  of  the  evidence  the  ap- 
pellant requested  the  court  to  charge  the 
jury  in  writing.  The  court  did  not  comply 
therewith,  and  the  appellant  excepted  there- 
to, and  assigns  the  action  of  the  court  as  er- 
ror. The  statute  (Laws  1903,  p.  120,  a  81, 
S  1,  Eubd.  4)  provides  that,  "when  the  evi- 
dence Is  concluded,  either  party  may  request 
ttie  judge  to  charge  the  jury  In  writing.  In 
which  event  no  other  charge  or  instruction 
shall  be  given,  except  the  same  be  contained 
In  the  said  written  charge;  •  •  •  provid- 
ed ••  •  that  whenever  In  the  trial  of 
any  cause,  a  stenogi'aphlc  report  of  the  evi- 
dence and  the  charge  and  Instructions  of  the 
court  is  taken,  the  taking  of  such  charge  or 
Instructions  by  the  stenographic  repoi'ter, 
shall  be  considered  as  a  charge  or  instruction 
In  writing  within  the  meaning  of  this  sec- 
tion." While  the  record  Is  silent  on  the 
question,  it  is  said  by  counsel  that  there 
were  two  stenographers  present  taking  a 
stenographic  report  of  the  evidence,  one  em- 
ployed on  behalf  of  the  prosecuting  attorney 
and  the  other  by  the  defendant  These  pre- 
sumably took  a  stenographic  report  of  the 
court's  charge  as  It  was  delivered,  and  the 
question  Is  whether  their  presence  relieved 
the  court  from  this  obligation  to  charge  the 
Jury  in  writing  when  bo  requested.  It  Is  the 
appellant's  contention  that  the  stenographer 
present  to  relieve  the  court  of  this  obligation 
must  be  an  official  stenographer,  or  at  least 
one  under  the  direction  and  control  of  the 
court  BO  that  a  copy  of  the  charge  could  be 
had  If  application  to  the  court  should  be 
made  therefor.  It  seems  to  us  that  this  ol> 
jection  is  well  taken.  If  the  court  may  re- 
fuse to  charge  In  writing  when  requested 
merely  because  one  of  the  parties  baa  em- 
ployed a  private  stenographer  to  report  the 


case  on  his  behalf,  then  It  may  do  so  If  it  can 
discover  that  there  is  any  person  reporting 
the  case,  no  matter  for  what  purpose- or  on 
whose  behalf.  We  think  the  stenographer 
referred  to  by  the  statute  must  be  one  who 
Is  under  the  direction  of  the  court  and  who 
can  be  required  to  furnish  a  copy  of  the  In- 
structions when  a  copy  Is  requested.  This 
is  not  true  of  a  stenographer  employed  by 
one  of  the  parties  to  the  suit  to  report  the 
case  on  his  own  behalf.  Such  a  stenogra- 
pher is  not  under  the  control  of  the  court,  nor 
is  he  under  any  obligation,  nor  can  he  be  re- 
quired, to  furnish  a  copy  of  any  part  of  the 
proceedings  either  to  the  court  or  the  oppos- 
ing party.  His  duties  are  measured  by  hia 
contract  relations  with  the  party  who  em- 
ployed him.  To  say,  therefore,  that  merely 
because  there  Is  a  stenographer  present  re- 
porting the  case  that  the  court  need  not 
charge  In  writing  when  requested  Is  to  prac- 
tically annul  the  statute  requiring  the  COUt 
on  request  to  charge  the  jury  In  writing. 

The  court,  against  the  objection  and  over 
the  exception  of  the  appellant,  limited  the 
time  of  argument  to  the  Jury  to  1%  hours 
on  each  side.  It  is  contended  here  that  this 
was  such  a  manifest  abuse  of  discretion  on 
the  part  of  the  court  as  to  entitle  the  ap- 
pellant to  a  new  trial.  It  seems  to  us  that 
this  contention  Is  also  well  taken.  To  appear 
and  defend  in  person  and  by  counsel  Is  a 
right  guarantied  to  one  accused  of  crime  by 
the  Constitution  of  this  state,  as  well  as 
by  the  federal  Constitution;  and  It  Is  not  to 
be  denied  that  a  part  of  that  right  Is  the 
right  to  address  the  jury  on  the  questions  of 
fact  the  issues  present  for  determination. 
This  right,  too,  has  always  been  regarded  as 
one  of  the  greatest  value,  not  only  to  the 
accused,  but  to  the  due  administration  of 
Justice,  and  any  limitation  of  U  which  has 
seemed  to  deprive  the  accused  of  a  fall  and 
fair  hearing  has  generally  been  held  error 
entitling  the  defendant  to  a  new  trial.  Wil- 
liams V.  State,  60  Ga.  367,  27  Am.  Hep.  412; 
Jones  V.  Commonwealth,  87  Va.  63,  12  S.  El. 
226;  White  v.  People.  90  111.  117,  32  Am.  Rep. 
12;  People  v.  Green,  99  Cal.  567,  34  Pac.  231; 
People  V.  Keenan,  13  Cal.  581;  Dllle  v.  State. 
34  Ohio  St  617,  32  Am.  Rep.  395;  Hunt  v. 
State,  49  Ga.  265,  15  Am.  Rep.  677;  State 
T.  Bogoway  (Or.)  81  Pac.  234;  State  v.  Tlghe 
(Mont)  71  Pac.  3.  In  this  case  the  trial 
consumed  something  more  than  four  days. 
Over  20  witnesses  were  examined,  and  the 
evidence  reported  to  this  court  makes  a  type- 
written volume  of  nearly  500  pages.  The 
case  was  a  capital  one.  The  killing  vas 
done  by  one  of  a  foreign  race,  a^calnst  whtch 
the  preliminary  examination  of  the  jurors 
disclosed  there  existed  In  the  public  mind  a 
considerable  prejudice.  Under  these  circum- 
stances we  are  clear  that  the  limitation  of 
1%  hours  was  too  restrictive  to  allow  a  full 
and  fair  discussion  of  the  facts  of  the  case; 
and  hence  was  a  violation  of  the  defendant's 
constitutional  rlghta. 
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Tbe  appellant  specially  requested  tbe 
conrt  to  Instruct  the  Jury  on  the  law  re- 
lating TO  the  presumption  of  Innocence.  This 
the  court  refused  to  do,  either  In  the  lan^age 
sobmltted  with  the  request  or  In  Its  ovm 
language.  This  was  error.  The  accused  is 
entitled  in  every  Instance  to  an  Instruction 
on  The  presumption  of  his  Innocence.  The 
court  need  not,  of  course,  give  the  instruction 
In  the  language  of  the  request  unless  It  so 
desires;  but,  when  requested  to  Instruct  as  to 
tbe  presumption  of  innocence.  It  should  com- 
ply Therewith  in  some  form  such  as  will  cor- 
rectly Inform  the  jury  as  to  the  law  pertain- 
ing thereta  Coffin  t.  United  States,  150  17. 
S.  432,  15  Sup.  Ct.  394,  S8  L.  Ed.  481;  12  Gyc. 
621,  and  cases  cited. 

The  appellant  also  requested  the  following 
instruction:  "Dying  declarattons  are  admis- 
sible from  the  necessities  of  the  case,  but 
they  should  be  received  with  caution,  for  the 
reason  that  the  declarant  has  not  been  ad- 
ministered an  oath,  and  an  opportunity  for 
cross-examination  has  not  been  afforded  the 
defendant,  and  that  tbe  declarant  might  be 
Influenced  against  the  defendant  And  for  the 
fnrtber  reason  that  the  physical  condition  of 
tbe  declarant  might  render  the  statement 
more  or  less  unreliable.  Circumstances  sur- 
rounding the  declaration  should  be  weighed 
same  as  those  surrounding  other  evidence." 
This,  or  an  Instruction  of  similar  import, 
should  have  been  given.  State  v.  Eddon,  8 
Wash.  292.  86  Pac.  139. 

Tbe  other  instructions  requested,  and'  the 
exceptions  taken  to  those  given,  require  no 
special  notice.  In  so  far  as  the  requests 
were  pertinent,  they  were  embodied  In  the 
general  instructions  given  by  the  court,  and 
no  error  vas  committed  by  the  Instmctione 
glvea. 

For  the  errors  above  set  out,  however, 
the  case  Is  reversed  and  a  new  trial  granted. 

MOUNT,  a  J.,  and  HADLBY,  DUNBAR, 
CBOW,  and' BOOT,  JJ.,  concur. 

(42  wub.  B28> 

SPALDING  et  al.  v.  LEWIS. 

(Supreme  Coort  of  Washington.  April  6»  1906.) 

Teitakct  in  Common— Mutuai.  Riqhts— Sale 
TO  TnTKD  Person. 

Plaintiffs  and  defendant  were  cotenants, 
and  defendant  negotiated  a  trade  of  the  land 
at  $27.50  per  acre  for  stock  in  a  corporation  at 
par  under  which  they  would  he  required  to  pay 
a  bonus.  To  this  the  plaintiEfa  objected,  but 
agreed  to  accept  $25  per  acre  for  their  shares  in 
stock  at  par,  tbe  defendant  to  pay  the  bonus. 
Both  the  land  and  the  stock  were  considerably 
overvalued.  Held,  in  an  equitable  action  to 
compel  defendant  to  share  witli  plaintiEEs  in  bis 
contract  on  the  ground  that  he  'onoealed  the 
fact  that  he  sold  the  land  for  $27.50  per  acre, 
tince  they  seek  no  damages,  tbey  must  pay 
their  share  of  the  bonus,  or  abide  by  their  own 
contract. 

Appeal  from  Superior  Court  Adams  Coun- 
ty; W.  T.  Warren,  Judge. 
Action  toy  0.  H.  Spaldlne  and  another 


against  ^lllam  O.  Lewis.  From  a  Judgment 
In  favor  of  plalntU^  defendant  appeals.  Re- 
versed. 

O.  R.  Holcomb,  for  appellant  Uerrltt  & 
Merritt  for  respondents. 

FEB  OUBIAM.  The  appellant  and  tbe 
respondents  were  the  owners  as  tenants  In 
common  of  a  tract  of  land  situated  In  Adams 
comity  containing  1,120  acres.  Tbe  land  was 
encumbered  by  mortgage  In  the  sum  of  $17,- 
000.  The  appellant  Lewis  was  dealruns  of 
selling  tbe  land,  and  bis  co-owners  expressed 
to  him  their  willingness  to  do  so,  provided 
a  purchaser  could  be  found  who  would  take 
it  on  satIsfactoi7  terms.  Later  on  Mr.  Lew- 
is reported  to  the  respondents  that  the  land 
could  be  traded  to  one  W.  W.  King  for  the 
shares  of  stock  In  the  King  Mercantile  Com- 
pany, a  corporation  doing  a  mercantile  bosl- 
ness.  King  owned  of  the  con)oratlon*s  sto(ft 
shares  of  tbe  par  Talne  of  $18,180,  and  of- 
fered to  trade  bis  entire  holdings  for  the 
land  and  a  braus  of  $4,280  In  cash;  he  agree- 
ing to  assume  the  incumbrances  on  the  land. 
As  a  basis  for  making  tbe  trade  tbe  land 
was  valued  at  $27.60  per  acre,  and  tbe  stodc 
at  Its  par  value.  Mr.  Lewis  says  that  after 
he  received  this  proposition  from  Mr.  King 
he  made  the  same  known  to  the  respondents, 
telling  them  at  the  same  time  that  Mr.  King 
would  not  make  the  trade  unless  all  of  the 
stock  be  held  in  the  corporation  was  taken 
up,  and  that  it  would  be  necessary  to  pay 
King  tbe  sum  of  $4,280  In  cash  to  consum- 
mate tbe  trade.  He  says  further  that  the 
re^ondents  refused  to  advance  any  cash  to 
furth^  the  trade  or  to  take  stock  in  excess 
of  tbe  amount  they  would  receive  for  their 
interests  In  the  land ;  but  that  after  consider- 
able negotiation  they  agreed  that  If  tbe  crop 
could  be  retained  and  tbe  land  valued  at 
$25  an  acre  tbey  would  trade  their  Interest* 
for  the  stock  valued  at  par.  He  then  says 
that  he  made  the  trade  ou  the  terms  propoaeA 
by  King,  paying  the  cash  bonus  of  $4,280 
out  of  his  own  funds,  and  afterwards  ac* 
counted  to  the  respondents  for  their  Interests 
in  the  property  at  the  rate  agreed  upon,  turn- 
ing over  to  them  shares  of  stock  of  the  par 
value  of  $7,333.33.  The  respondents,  how- 
ever, testify  that  tbe  appellant  told  them 
while  the  trade  was  In  process  of  consummat- 
tion  that  all  that  King  offered  for  the  land 
was  $25  per  acre  In  stock  at  Its  par  value, 
and  that  nothing  was  said  about  tbe  bonus  of 
$4,280,  or  the  fact  that  the  trade  was  actual- 
ly being  made  on  a  basis  of  $27.50  per  acre; 
that  tbey  first  learned  these  facts  from  King 
long  after  the  trade,  and  that  tbe  appellant 
only  admitted  them  when  tbey  went  to  him 
after  learning  the  facts  from  King.  They 
admit  however,  that  the  appellant  offered. 
In  case  they  did  not  believe  they  had  re- 
ceived their  due  share  of  the  stock,  to  di- 
vide the  whole  number  of  shares  received  In 
the  trade  evenly  between  them  If  they  would 
pay  their  proportion  of  tlie  cash  bonus  given 
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King.  The  respondents  brought  this  action 
on  the  theory  that  the  appellant  had  actually 
received  $27.50  per  acre  for  the  land,  In- 
stead of  $25  per  acre  for  which  he  accountet* 
and  that  they  were  entitled  to  an  accounting 
for  the  difference.  The  trial  court  tool:  this 
view  of  the  case,  holding  that  the  appellant 
had  failed  to  account  for  1,8067^  shares, 
which  at  60  cents  per  share,  being  the  value 
per  share  found  by  it,  amounted  to  $1,120, 
tn  which  sum  It  entered  judgment  in  their 
favor. 

The  appellant  complains  of  the  action  of 
the  court,  we  think,  justly.  As  we  say  it 
proceeded  on  the  theory  that  the  appellant 
had  received  $27.50  per  acre  for  the  land, 
fraudulently  concealed  this  fact  from  the  re 
spoudents,  and  thereby  Induced  them  to 
part  with  their  interest  In  the  laud  at  $25 
per  acre.  Had  the  land  been  worth  $27.50 
per  acre,  or  had  the  stock  been  worth  par, 
there  would  doubtless  have  been  some  founda- 
tion for  the  court's  conclusion,  but  neither 
of  these  conditions  were  true  in  fact.  While 
the  court  excluded  all  direct  evidence  as  to 
the  value  of  ttie  land,  enough  does  appear 
to  show  that  even  $25  per  acre  was  consider 
ably  In  excess  of  its  real  value.  King  says 
that  both  the  land  and  the  stock  were  val- 
ued for  the  purpose  of  the  trade  for  more 
than  either  was  worth;  the  appellant  says 
the  actual  value  received  for  the  land  was 
about  $22  per  acre;  and  the  respondents 
themselves  in  their  complaint  allege  that  the 
stock  was  worth  hut  80  cents  on  the  dollar, 
yet  they  were  willing,  and  did  actually  trade 
their  interest  in  the  land  at  a  valuation  ot 
$25  per  acre  for  the  stock  at  par.  Aa  to 
the  stock,  King  says  it  was  worth  about  76 
cents  on  the  dollar;  the  appellant  50  or  60 
cents,  and  the  court  itself  found  It  to  be 
worth  but  60  cents.  This  being  true  it  is 
plain  that  the  judgment  entered  by  the  court 
is  much  too  large,  conceding  that  the  re- 
spondents are  entitled  to  recover  at  all.  It  is 
too  large  because  it  in  effect  compels  the 
appellant  to  take  stock  at  par  for  the  cash 
he  was  compelled  to  pay  to  complete  the 
trade,  while  it  is  conceded  by  all  the  parties, 
even  the  court  itself,  that  the  stock  was 
worth  much  less  than  par.  True  the  re- 
spondents seek  to  justify  this  by  saying  that 
the  piurchase  by  the  appellant  of  the  stock 
over  and  above  what  the  land  paid  for  was 
a  separate  transaction  with  which  the  re- 
spondents had  nothing  to  do,  but  this  is  not 
the  fact.  It  was  all  one  transaction.  The 
land  and  the  money  paid  for  the  stock,  and 
there  Is  no  means  of  finding  out  from  the 
evidence  In  this  record  what  part  of  the 
stock  was  purchased  with  money  and  what 
with  the  land.  It  must  be  remembered  that 
the  respondents  are  not  entitled  to  recover  on 
the  principle  that  the  appellant  violated  hl& 
contract  with  them.  This  he  did  not  do. 
They  agreed  to  take  this  stock  at  par  In  pay- 
ment for  their  interests  In  the  land  at  a 
valuation  of  ¥25  per  acre.  This  much  they 


received.  They  seek  to  recover  more  on  the 
principle,  as  we  have  stated,  that  the  appel- 
lant deceived  them.  But  because  he  deceived 
them  they  are  not  entitled  to  make  a  new 
contract  with  him.  They  must  conflne  them- 
selves to  an  action  of  damages  Cor  the  deceit, 
or  an  equitable  proceeding  to  compel  tlie 
appellant  to  permit  them  to  share  in  the  con- 
tract he  actually  made.  The  action  they 
brought  was  of  the  latter  nature,  and  the  re- 
lief they  can  obtain  In  this  action  is  the 
right  to  share  in  the  contract  as  made.  But 
the  record  shows  that  the  appellant  has  been 
willing  at  all  times  to  share  with  them  the 
stock  he  received  in  the  trade  if  they  would 
assume  their  part  of  the  burden.  He  offered 
before  tills  suit  was  begun  to  transfer  to 
them  a  full  two-thirds  of  all  the  stock  re- 
ceived on  their  paying  two-thirds  of  the  mon- 
ey he  was  compelled  to  pay  in  the  trade.  In 
his  answer  he  repeated  his  offer,  and  he 
brought  the  stock  into  court,  and  tendered 
it  again  at  the  time  of  the  trial.  And  since 
the  respondents  did  not  seek  relief  by  way 
of  damages  they  should  have  been  compelled 
to  accept  the  contract  as  made  by  the  appel- 
lant, or  abide  by  their  own  contract.  The 
judgment  of  the  court  does  nether,  and  hcuce 
must  be  reversed. 

The  order  of  the  court  will  be  therefore 
that  the  judgment  appealed  from  he  revcr-sed, 
and  the  cause  remanded  with  instructions  to 
permit  the  respondents,  if  they  so  elect  with- 
in GO  days  after  the  remittitur  reaches  tne 
trial  court,  to  pay  into  court  for  the  appel- 
lant two-thirds  of  $4,280,  and  receive  stock  in 
addition  to  the  amount  they  have  already  re- 
ceived sufficient  to  make  two-thirds  of  the 
entire  amountobtalnediu  the  exchange  which 
is  the  subject  of  controversy  in  this  action, 
and  If  they  fail  to  pay  said  sum  Into  court 
within  the  time  named,  that  their  action  be 
dismissed,  with  costs  to  the  appellant. 


(42  Wash.  S21) 

STATE  ex  rel.  THOMAS  et  al.  v.  SUPB^ 
RIOR  COURT  OF  WHATCOM 
COUNTY  et  aL 
(Supreme  Court  of  Washrngton.  April  6,  1906.) 

1.  Eminent  Domain  ~  Usg  or  La.nd  fob  a 
Stheet— Public  Use. 

The  taking  of  property  for  a  public  street 
is  for  a  public  use,  though  the  street  so  es- 
tablishod  be  in  the  form  of  a  cul-de-sac,  on 
either  side  of  property  belonging  to  the  city. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  IHg.  Eminent  Domain,  {  56.] 

2.  Sami:— Debt  liiuiT— Right  ov  Owstebs  to 

QUESTIOTI. 

Owners  of  land  sought  to  be  taken  by  a  city 
for  the  purposes  of  a  street  cannot  raise  the 
question  as  to  the  limit  of  the  city's  indebted- 
ness, for  the  property  cannot  be  taken  until 
actual  compensation  has  been  made. 

3.  Municipal  CoEroRATiONS— Debt  Limit. 

An  ordinance  of  a  city,  providing  for  the 
taking  of  land  for  a  street,  provided  that  an 
assessment  should  be  made,  as  provided  by  law. 
for  the  purpose  of  raising  the  amount  nectary 
to  pay  the  damages  awarded  for  tiie  property 
taken,  and  that  any  part  of  the  damages  not 
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aneased  against  the  property  benefited  sboald 
be  paid  from  the  general  fund.  The  city  took 
a  penal  bond  from  interested  property  owners, 
conditioned  that  it  should  not  be  called  on  to 
pay  for  the  improTemdnt  Heid,  that  the  tAty 
did  not  Incor  a  liability  for  the  damagen  award- 
ed, and  the  question  whether  its  debt  limit  had 
been  exceed  was  Immaterial. 

4.  Eminent  Domain— Proceedings  to  Take 
Pboi'erty— Notice— Sebvick—Sueticienct. 

Ballinger's  Ann.  Codes  &  St.,  S  4S75,  au- 
thorizes personal  service  on  a  defendant  out  of 
the  state,  which  shall  be  equivalent  to  service 
by  publication.  Laws  1005.  c.  55,  S  &,  provides 
that,  on  the  filing  of  the  petition  to  condemn 
land  for  a  street,  a  summons  shall  be  served  on 
the  persons  made  defendants,  as  in  civil  actions. 
fl  ciS.  to  authorize  personal  service  on  a  nonresi- 
dent defendant  in  such  proceeding. 

5.  PsocEse— Pboof  op  Service— Sufficiency. 

An  affidavit  of  proof  of  personal  service  on 
defendants  averred  that  copies  of  the  petition 
and  summons  were  left  with  each  of  them.  An- 
other afBdavit  showed  that  the  party  who  made 
the  service  was  qnallBed.  Held,  proof  of  valid 
service. 

Certiorari  by  the  state,  oii  the  relation  of 
John  L.  Thomas  aud  others,  against  the  BU- 
perlor  court  of  Whatoom  county  and  others, 
to  review  proceedings  for  the  condemnatioa 
of  property.  AfBrmed. 

Bla<A,  KIndall  &  Keiiyon,  for  plalotifts. 
Dorr  &  Hadley,  for  respondents. 

• 

CROW,  J.  This  is  a  certiorari  proceeding 
instituted  for  the  purpose  of  having  this 
court  review  the  orders  of  the  superior  court 
of  Whatcom  county  in  an  action  for  the  con- 
demnattoD  ot  private  property.  On  April  10, 
1905,  the  council  of  the  city  of  Belllngham 
paseed  ordinance  No.  139,  entitled:  "An  or- 
dinance providing  for  the  laying  off,  widening 
and  establishing  of  Prospect  street,  a  public 
street  and  highway  In  the  city  of  Belllngham, 
over  and  across  portions  of  blocks  11,  12,  14, 
and  19,  Central  Whatcom;  providing  for  the 
laying  out,  extending  and  establishing  said 
Prospect  street  through  block  7.  New  What- 
com, and  providing  for  the  taking  and  dam- 
aging of  land  and  other  property  necessary 
therefor  and  for  the  ascertainment  and  pay- 
ment of  just  compensation  to  be  made  for  the 
private  property  to  be  taken  and  damaged 
for  said  purposes  and  for  the  assessment  up- 
on the  property  benefited  for  the  purpose  of 
making  such  compensations."  Afterwardsthe 
city  attorney,  under  authority  of  said  ordi- 
nanee,  filed  a  petition  in  the  superior  court 
of  Whatcom  county,  aa  required  by  section  3, 
c.  55,  p.  80.  Laws  1905,  praying  that  Just  com- 
pensation be  made  for  private  property  to  be 
token  or  damaged  for  the  laying  off,  widoiing, 
extending,  and  establishing  of  Prospect  street, 
as  provided  by  said  ordinance,  and  that  a 
Jury  be  impaneled  for  that  purpose.  Pros- 
pect street,  as  at  present  dedicated  and  open- 
ed, extends  from  the  northern  portion  of  the 
city  of  Bellingham  in  a  southerly  direction  to 
Champion  street,  where  it  terminates  near 
the  center  of  the  north  line  of  block  7.  here- 
inafter mentioned.  Immediately  soutb  of 
Champion  street,  and  abutting  thereon,  is 
block  7  of  the  city  of  New  Whatcom,  now  a 
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part  of  Bellingbara.  This  blodt,  triangular 
in  form,  and  subdivided  Into  lots,  Is  bounded 
on  the  nortb  by  Champion  street,  running 
east  and  west,  on  its  Bootbeasterly  Bide  by 
Bay  street,  running  from  northeast  to  sonUi- 
west,  and  on  its  southwesterly  side  by  Holly 
street,  running  from  northwest  to  southeast. 
Bay  and  Holly  streets  intersect  each  other  at 
the  soutb  angle  of  block  7,  and  respectively 
intersect  Champion  street  at  the  east  and 
west  angles  of  said  block  7.  The  dty  build- 
ings and  central  fire  station  are  located  on 
Prospect  street  about  one  blodc  north  of 
Champion  street  Block  7  lies  between  the 
end  of  Prospect  street  and  the  business  center 
of  the  city,  to  which  at  present  the  most  di- 
rect route  of  travel  is  around  Champion 
and  Bay  streets.  The  city  wishes  not  only 
to  widen  Prospect  street,  bnt  also  to  extend 
It  across  said  triangular  blodc  7  to  Bay  street, 
thus  making  a  wider  and  more  direct  tbor- 
onghfare  to  the  business  center.  The  city 
now  owns  the  southwest  30  feet  of  lot  11  in 
block  If  directly  In  the  line  of  the  proposed 
extension  of  Prospect  street  Ordinance  138  . 
does  not  provide  for  any  condenmation  of 
said  30  feet,  nor  has  any  formal  record  of 
Its  dedication  bem  made.  If  the  street  when 
extended  Is  not  opened  through  said  30  feet, 
one  cul-de^c  will  be  formed  In  the  north 
side  and  another  In  the  soutii  side  of  blodE 
7  with  said  30  feet  lying  between  them.  The 
relators  own  that  portion  of  block  7  sought 
to  be  condemned  south  of  the  30  feet  owned 
by  the  dty.  The  superior  court  made  find- 
ings of  fact  and  conclusions  of  law  in  favor 
of  the  city,  and  ordered  a  Juiy  to  be  im- 
paneled to  fix  values  and  assess  damages. 

The  relators'  first  contention  Is  that  the 
proposed  appropriation  of  their  lands  Is  not 
a  public  use.  They  Insist  that  neither  the 
ordinance  nor  the  condemnation  proceedings 
attempt  to  appropriate  said  southwest  30 
feet  of  lot  7,  and  cannot  be  regarded  as  pro- 
ceedings for  that  puriwse ;  that  no  dedication 
of  said  30  feet  has  been  made ;  that  the  city 
Is  only  endeavoring  to  create  one  cul-de-sac 
nest  to  Champion  street,  and  another  next 
to  Bay  street;  and  that  any  appropriation 
for  such  a  purpose  cannot  be  a  public  use. 
We  think  these  contentions  are  entirely  with- 
out merit  The  record  shows  a  sincere  In- 
tention upon  the  part  of  the  city  to  actually 
open  Prospect  street  entirely  across  block 
7,  and  to  condemn  all  private  property  that 
may  be  necessary  for  that  purpose.  The 
southwest  30  feet  of  lot  11,  however,  is  not 
private,  but  public  property.  If  it  belonged 
to  the  couifty  or  state.  It  roighi:  perhaps  be 
necessary  to  condemn  It;  but.  as  It  belongs 
to  the  city  Its  condemnation  Is  unnecessary. 
Although  no  record  of  any  formal  dedication 
of  said  30  feet  has  been  made  for  street  pur- 
poses, yet.  If  tiie  city  proceeds  with  the  pro- 
posed improvement  and  pays  the  relators  all 
damages  that  may  he  awarded  tbem,  we 
think  that,  in  the  light  of  the  ordinance,  the 
condemnation  petition,  the  evidence,  and  the 
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cm  tire  record  before  as,  It  will  be  estopped 
from  claiming  that  Its  own  property  has  not 
been  dedicated.  13  Cyc.  463,  464.  But,  sup- 
pose It  be  admitted,  as  contended  by  the  re- 
lators, timt  tbe  dty  is  only  creating  a  cul-de- 
sac,  yet  It  would  have  authority  to  establish 
a  thorougbfare  in  the  form  of  a  cul-de-sac 
on  either  side  of  Its  property,  If  It  saw  fit  to 
do  80.  It  would  be  a  legislative  function. 
With  the  exercise  of  wblch  tbe  courts  could 
not  interfere,  for  tbe  dty  to  determine  that 
such  additional  access  to  its  property  was  a 
public  necessity.  Sheaff  v.  Pe<^]e,  87  III.  189, 
29  Am.  Bep.  49 ;  People  t.  Kingman,  24  N. 
Y.  559.  But  we  think  tiie  dty  is  not  creat- 
ing any  cul-de-sac.  Tbe  evidence  shows  be- 
yond question  that  it  is  about  to  open  a 
much-needed  thoroughfare  across  block  7. 
There  Is  no  merit  In  tbe  relators'  contention 
that  the  nse  to  be  made  of  their  lands  sought 
to  be  appropriated  Is  not  publla  Tbe  use  of 
property  for  a  street  or  highway  Is  neces- 
sarily public,  and  the  trial  court  could  not 
find  otherwise.  **HIgfaways.— One  of  tbe  old- 
-est  and  commonest  of  uses  for  which  private 
property  bas  been  appropriated  Is  the  estab- 
lishment of  public  highways.  The  appropri- 
ation of  private  property  for  the  establisb- 
ment  of  such  highways  has  been  held  uni- 
formly to  be  for  a  public  use."  10  Enc.  of 
Iiaw  (2d  Ed.)  1072;  State  ex  rel.  Scbroeder 
r,  Superior  Court,  29  Wash.  1.  69  Pac.  366 ; 
a,  R.  I.  &  P.  R.  R.  Co.  T.  Town  of  Lake,  71 
III.  333. 

Upon  the  bearing,  the  trial  court  excluded 
evidence  offejred  by  the  re'ators  for  the  pur- 
pose of  showing  that  fbe  dty  of  Bellingbam, 
at  the  time  of  tbe  institution  of  the  condem- 
nation proceedings,  and  at  the  time  of  the 
hearing,  was  indebted  In  excess  of  the  consti- 
tutional limit,  and  they  now  assign  error 
upon  said  ruling.  The  ordinance,  in  section 
4,  provides  that  an  assessment  shall  be  mnde 
in  tbe  manner  provided  by  the  act  of  the 
L^tslatore  for  the  purpose  of  raising  the 
amount  necessary  to  pay  the  compensation 
and  damages  which  shall  be  awarded  for  the 
property  taken,  and  for  tbe  costs  and  pro- 
ceedli^  and  that  such  assessment  shall  be 
made  subject  to  the  provisions  of  said  act 
of  the  L^lslature  upon  all  the  property 
especially  benefited.  The  ordinance.  In  a 
later  section,  provides  that:  "Any  part  of 
the  compensation,  damages  or  costs  that  is  not  fi- 
nally assessjed  against  said  property  benefited 
shall  be  paid  from  the  general  fund  of  tbe 
city."  The  relators  contend  that  by  tbis  last 
provision  the  city  will  necessarily  Incur  an 
invalid  indebtedness,  having  already  exceeded 
Its  constitutional  limitation.  Any  Inquiry 
into  the  amount  of  tbe  city  debt  is  immate- 
rial In  this  proceeding.  The  property  of  the 
relators  cannot  be  taken  by  tbe  city  until 
actual  compensation  has  been  made.  Tbe 
relatoTO  ore  in  no  position  to  raise  any  ques- 
tion as  to  tbe  limit  of  the  municipal  debt, 
nor  are  tbey  justified  In  assuming  that  any 
unconsUtutional  Indebtedness  will  be  incurs 


red.  It  Is  apparent,  from  tbe  entire  ordi- 
nance, that  an  intention  exists  on  the  part  of 
the  dty  to  pay  for  property  taken  by  special 
assessments  made  upon  property  benefited, 
and  such  Intention  brings  this  case  wttbbi 
tbe  rule  laid  down  in  Winston  t.  Spokane, 
12  Wash.  624,  41  Pac.  888,  and  Faulkner  v. 
Seattle,  19  Wash.  320,  63  Pac.  365.  To  meet 
any  suggestion  that  the  dty's  credit  may  be 
menaced  by  this  proceeding,  the  coundl  have 
not  only  provided  in  the  ordinance  for  spe- 
cial assessments  to  pay  ttxe  the  lands  to  be 
taken,  but  the  evidence  shows  they  have  also 
taken  a  penal  b(md  from  Interested  property 
owners  conditioned  that  the  dty  shall  not  be 
called  upon  to  contribute  any  funds  to  the 
expense  of  the  Improvement.  In  Faulkner 
T.  Seattle,  supra,  this  court  said:  "It  is  also 
urged  that,  as  the  fund  Is  not  now  In  exist- 
ence, and  as  tbe  city  Is  proposing  to  acquire 
rights  of  way  and  property  rights  prior  to  the 
creation  of  the  fund,  this  would  be  a  viola- 
tion of  the  provision  with  reference  to  Its 
debt  limit;  but  that  does  not  foUow  necessa- 
rily. There  may  be  some  method  for  Immedi- 
ate payment  provided  for  property  condemn- 
ed, or  an  agreement  possibly  postponing  and 
limiting  payment  to  the  fund  contemplated 
under  the  oyitract  for  the  construction  of  tbe 
works.  If  the  city  should  wrongfully  at* 
tempt  to  make  payment  tar  rights  of  way 
out  of  Its  general  fund,  tbe  parties  holding 
claims  against  that  fund  possibly  could  in- 
terfere; but  it  is  not  apparent  that  fben  Is 
any  Intention  to  deplete  this  ftmd."  The 
taking  of  the  bond  discloses  that  tbe  city  au- 
thorities have  already  adopted  "aoxo-i  metiiod 
for  Immediate  paymentforproperty  condemn- 
ed." The  trial  court  committed  no  error  in 
rejecting  the  evidence  oCCered. 

It  appears  that  the  relatora,  George  A. 
Green  and  Annah  S.  Green,  his  wife,  being 
nonresidents  of  the  state  of  Washington,  were 
first  served  by  publication,  and  afterwards 
by  personal  service  without  tbe  state.  They 
only  made  a  spedal  appearance  moving  the 
court  to  quash  such  service.  This  motion  be- 
ing denied,  tbey  now  assign  wrm,  and  claim 
that  the  service  by  publication  was  insuffi- 
cient for  tbe  want  of  a  proper  affidavit.  This 
may  be  conceded  for  the  purposes  of  this 
case.  As  to  the  personal  service  outside  of 
this  state,  tbey  claim  (1)  that  no  authority 
exists  for  any  such  service  in  a  proceeding 
of  this  character,  end  (2)  that.  If  such  author- 
ity does  exist,  a  valid  personal  service  tnit- 
side  of  tbe  state  has  not  been  made.  There 
is  no  merit  In  either  of  these  contentions. 
Section  5,  c.  55,  p.  86,  Acts  1905,  provides, 
that:  "Upon  tbe-  filing  of  tbe  petition  afore- 
said, a  summons  returnable  as  summons  in 
other  civil  actions,  shall  be  Issued  and  serv- 
ed upon  the  persons  made  parties  defendant, 
t(^ther  with  a  copy  of  the  petition  as  in 
other  civil  actions."  The  Code  of  Civil  Pro- 
cedure (section  4879,  BalUnger'a  Ann.  Codes 
&  St.)  authorlsses  personal  service  on  a  de- 
fendant out  of  the  state,  and  provides  that 
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tb»  same  shall  be  equivalent  to  serrfce  by 
publication.  We  think  these  two  sections 
authorise  pwsmul  swvlce  on  a  defendant 
ont  of  the  state  In  tbiis  proceeding.  Belators 
also  object  to  the  proof  of  service,  because 
It  does  not  show  a  copy  of  the  petition  and 
BommonB  to  hare  been  served  upon  each  of 
the  relators,  Oreen  and  wife.  There  are  two 
afladavits  making  proof  of  aerrlce.  In  the 
first;  It  affirmatively  appears  that  copies  of 
the  petltiim  and  aommons  woe  left  with 
each  of  said  relatcms.  The  second  affidavit 
was  made  to  ahow  that  the  party  who  made 
the  service  was  qualtfled.  ThesB  two  affl- 
davito  are  snffldent  proof  of  a  valid  service; 
none  of  th<^r  statements  b^ng  denied  by  the 
relators.  Jeuilngs  v.  Rocky  Bar  Gold  Min- 
ing Co..  29  Wash.  720,  70  Pac.  130;  Hunter  T. 
WenatcbeeIinndOo.,30Waah.541,  79  Fac.40. 

The  Jnt^cment  of  the  anperior  court  is  af- 
firmed. 

MOUNT,  a  J.,  and  BOOT,  HADLBT, 
TtTUjERTON,  and  DTJNBAB,  JJ.,  concur. 


(42  Wa«h.  6U> 

mSUEY  V.  DONNELL  et  nz. 
(Supreme  GooTt  of  Washington.  April  5. 1900.) 
FuuDuuNT  CoimrrAifCB— EhTDENcs— 8um- 

CIENCT. 

Evidence  that  a  husband  wae  the  only  per- 
aon  who  knew  that  plaintiff  intended  to  make  a 
trip  for  the  porpose  of  seeking  an  inTestment 
for  a  sum  oT money;  Chat  his  wife  was  intro- 
duced under  an  assumed  naine  to  plaintiff  by  a 
third  person  when  he  started  on  the  trip ;  and 
that  she  procured  a  loan  of  the  money  on  her 
mort^Bge  of  land  in  which  she  bad  no  interest, 
and  immediately  afterwards  transferred  to  her 
husband  land  which  she  owned,  was  sufficient  to 
justify  a  judgment  against  both  the  husband 
and  wife  for  the  sum  of  money  obtained,  and  set- 
ting aside  the  oonveyonce  o£  the  wife's  proper- 
ty to  the  husband  <m  the  ground  of  fraud. 

Appeal  from  Superior  Court,  Steveus  Coun- 
ty ;  Wm.  A.  Hnneke,  Judge. 

Action  by  Bdward  Mosl^  against  Albert 
Donnell  and  wife.  Prom  judgment  in  favor 
of  plaintiff,  defendant  Albert  Donnell  aj^ 
peals.  Affirmed. 

Robertson,  Miller  &  Rosenhaupt  and  F.  T. 
Wilson,  for  appellant  Kellogg  &  Neal,  for 
respondent 

MOUNT,  C.  J.  Respondent  brought  this 
action  against  the  defendants  to  recover  the 
sum  of  $C00  alleged  to  have  been  fraudulent];- 
obtained  from  him  by  the  defendants,  and 
to  set  aside  a  de«d  of  certain  lots  In  the  town 
of  Northport  from  Louella  Donnell  to  Albert 
Donnell,  her  husband,  on  the  ground  of  fraud, 
and  to  subject  said  lots  to  the  payment  of 
plalntUf's  claim.  At  the  time  the  action  was 
brought,  a  writ  of  attachment  was  sued  out 
and  levied  upon  the  said  lots.  Summons 
was  served  upon  the  defendants  by  publica- 
tion. The  appellant  Albert  Donnell  appeared 
specially  and  moved  the  court  to  quash  the 
service  of  the  summons.  This  motion  was 
denied,  and  appellant  then  filed  an  answer* 


doiytng  the  atlegatloiu  of  fbe  complaint 
The  defendant  Lonella  Donnell  made  no  ap- 
pearance, and  Judgment  was  entered  against 
her  by  d^ult  The  cause  was  tried  to  the 
court  without  a  Jury,  and  findings  were  made 
In  favor  of  the  plaintiff,  and  a  decree  entered 
as  prayed  for  in  the  ramplalnt  The  defaid- 
ant  Albert  Donnell  appeiUs. 

The  facts  are  substantially  as  follows :  In 
the  year  1903,  all  ttie  parties  h»eto  were 
residents  of  the  town  of  Northport  in  this 
stote.  The  plaintiff  waa  a  man  ^  years  of 
age.  He  and  appellant  wen  fellow  workmen 
in  the  Northport  smelter,  where  they  had 
been  employed  for  about  two  years.  They 
met  about  their  work  every  day.  Appellant 
was  married  to  the  defendant  Louella  Don- 
nell, who  was  a  commoif  prostitute  In  the 
town  of  Northport  The  plaintiff  had  never 
met  Mrs.  Donnell.  About  the  1st  of  Decem- 
ber, 1903,  the  plaintiff  had  accumulated 
about  9000  In  money,  which  be  d«ired  to  In- 
vest In  turn  lands  In  Lincoln  conu^.  He 
bad  Informed  the  appellant  of  his  Intentions. 
About  the  1st  day  of  December.  190S,  he  went 
to  the  train  at  Norttiport,  Intending  to  go 
to  Hartllne  In  Lincoln  county  for  the  purpose 
of  investing  his  money.  An  acquaintance 
met  bim  at  the  depot  and  went  on  the  tnlln 
with  bim  and  Introduced  bim  to  appellant's 
vrife,  stating  that  her  name  was  Lon  Blake 
Murray,  and  tbat  she  resided  In  Nelson, 
British  ColiUDbia.  At  her  Invitation  plaintiff 
sat  In  the  seat  beside  her  from  Northport  to 
^)^ane.  On  the  way  to  "Spokane  Mrs.  Don- 
nell stated  tbat  she  owned  some  timber  land 
In  Idaho,  and  was  on  ber  way  to  look  at  it, 
and  invited  plaintiff  to  go  along  with  her. 
He  consented,  and  they  went  to  the  land  and 
looked  It  over.  After  they  bad  examinee 
the  land.  Mrs.  Donnell  proposed  to  borrow 
$000  from  the  plaintiff,  and  stated  that  she 
would  give  him  a  mortgage  on  the  land  to 
secure  the  repayment  of  the  money.  Plain- 
tiff relying  upon  ber  representations  that 
she  owned  the  land,  made  the  loan,  and  took 
her  note  and  mortgage  for  the  $000.  Mrs. 
Donnell  thereupon  returned  to  Northport, 
gave  her  husband  a  part  of  the  money,  and 
deeded  two  lota  In  Northport  to  her  husband 
without  consideration,  and  departed  for  Brit- 
ish Columbia.  A  day  or  two  later  the  plain- 
tiff discovered  tbat  Mrs.  Donnell  was  the  wife 
of  the  appellant,  and  that  she  had  no  Interest 
in  the  land  upon  which  she  had  given  him  a 
mortgage.  The  appellant,  Albert  Donnell, 
soon  thereafter  left  Northport  and  went  to 
British  Cobimbla.  Plaintiff  thereupon  brought 
this  action. 

Appellant  contends,  flrat  tbat  the  affidavit 
for  publication  Is  Insufficient  The  affidavit 
In  this  case  is  substantially  the  same  as  the 
one  In  Goore  v.  Goore,  24  Wash.  139,  63  Pac. 
1092,  which  we  held  sufficient  Assignmenta 
are  made  that  the  evidence  Is  not  sufficient  to 
support  several  of  the  findings  of  fact  Each 
of  these  assignments  Is  argued  separately  in 
the  brleC  It  ia  unnecessary  for  us  to  co» 
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elder  them  separately*  Tbe  erldence  1b  clear 
and  positive  to  tbe  point  that  the  appellanrs 
wife,  by  mlsrepreaentatlon  and  fraud,  ob- 
tained respondent's  money.  There  Is  no  dl< 
rect  and  positive  evidence  that  the  appellant 
was  a  party  to  the  fraud,  but  the  circumstan- 
ces surrounding  the  case  point  very  closely 
to  the  fact  that  tbe  appelant  himself  insti- 
gated the  fraud,  and  was  a  party  to  It,  and 
received  a  portion  of  the  proceeds.  He  was 
the  only  person  who  knew  that  respondent 
had  the  money  and  was  going  to  Spokane 
with  It  at  tbe  time  stated.  Appellant's  wife 
went  to  the  train  that  morning  ahead  of  re- 
spondent, and  was  Introduced  as  another 
person  by  a  mntnal  friend.  She  obtained 
the  money  fraudulently,  and  came  bad:  to 
Northport,  where 'she  attempted  to  place  her 
property  there  out  of  the  reach  of  respondent 
by  dee^g  it  to  her  hosband.  She  gave  a 
part  of  the  proceeds  to  her  husband,  and  then 
left  tbe  state.  The  appellant  soon  followed. 
Tbe  appellant  testified  in  tbe  case  in  his  own 
behalf,  and  his  evldpoce,  as  we  read  It,  Is 
very  unsatisfactory.  It  Is  equivocal  and  con- 
tradictory, and  does  not  appeal  to  us  as  the 
evidence  at  an  innocent  person. 

The  trial  court  was  abundantly  Justiflfd  in 
his  conclusions,  and  we  think  the  Judgment 
entered  Is  in  accordance  with  the  Justice  of 
tbe  case. 

The  Judgment  Is  therefore  affirmed. 

DUNBAR,  HADLET,  RUDKIN,  CEOW, 
rULLERTON,  and  ROOT,  JJ.,  concur. 

(42  Wash.  513) 

VAN  HORN  et  ux.  v.  O'CONNOR  et  al. 
(Supreme  Court  of  Washington.   April  5,  1906.) 

FBAirD—Ei.EMEKT8— Statement  of  Opinion. 

Statements  by  a  vendor  of  land  and  an- 
other to  a  purchaser  who  personally  examined 
the  land  and  dealt  with  the  vendor  at  arm's 
leneth,  that  there  were  24l)  acres  under  cnlti- 
vatton.  that  there  were  25  or  30  acres  more  that 
could  be  put  into  cultivation,  and  not  to  exceed 
50  or  60  acres  of  waste  land  out  of  tbe  320 
acres  in  the  tract,  were  mere  statements  of 
opinion,  and  not  representations  as  to  facts,  on 
which  a  charge  of  fraud  could  be  based. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Fraud,  §S  12,  13.] 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty ;  W.  T.  Warren,  Judge. 

Action  by  F.  M.  Tan  Rom  and  wife  against 
John  O'Cormor  and  others.  From  a  judg- 
ment in  favor  of  defendants,  plalntUfs  ap- 
peal. Affirmed. 

J.  T.  HuUtgan  and  H.  N.  Klartln,  for  ap- 
pellants.  Merrltt  &  Mo-ritt,  for  respondents. 

MOUNT,  C.  J.  This  action  was  brouiAit 
by  appellants,  to  recover  damages  from  re* 
spondenta  on  account  of  allied  false  and 
fraudulent  representations  in  regard  to  the 
sale  of  certain  real  estate.  These  represen- 
tations are  alleged  to  have  been  made  by  re- 
spondeuts  O'Connor  and  Lee,  and  relied  upon 
by  api;cllantB.   Uxjon  Issues  of  fact  made  by 


the  pleadings,  the  cause  came  on  for  trial  to 
tbe  court  and  a  Jury.  After  the  plaintiff  F. 
M.  Van  Horn  had  given  bis  testimony,  the 
trial  court  took  the  case  from  the  Jury,  upon 
motion  of  the  respond^ts.  This  appeal  is 
frbm  the  Judgment  of  dismissal. 

Mr.  Tan  Horn's  testimony  was  la  sub- 
stance that  on  June  7,  1004,  he  went  with 
Mr.  O'Connor  to  look  at  a  half  section  of  land 
owned  by  Mr.  O'Connor  In  Lincoln  county. 
They  looked  over  the  land  on  that  day,  when 
Mr.  O'Connor  represented  that  there  were 
240  acres  of  the  land  In  cultivation.  After 
looking  at  tbe  land  on  that  day.  they  return- 
ed to  the  town  of  Downs  near  by,  whwe  Mr. 
O'Connor  introduced  Hr.  Tan  l^m  to  one  F. 
C.  Lee,  and  then  told  Mr.  Lee  that  be  and 
Mr.  Tan  Horn  bad  been  out  to  look  at  the 
land,  and  said  to  Mr.  Tan  Horn:  "Mr.  Lee 
can  tell  you  as  much  about  the  Lyman  place 
as  I  can.  be  has  sowed  the  place  and  headed 
the  place,  and  knows  what  there  Is  of  It." 
Mr.  Lee  thereupon  told  Mr.  Tan  Horn,  that 
there  were  240  acres  of  the  land  under  cultiva- 
tion ;  that  there  were  some  30  acres  more 
which  could  be  cultivated,  and  that  there 
would  be  not  over  60  or  60  acres  of  waste 
land.  These  statements  corroborated  what 
Mr.  O'Connor  bad  theretofore  told  Mr.  Tan 
Horn.  No  .agreement  upon  the  price  of  the 
land  was  reached  that  day.  On  June  10, 
1904,  Mr.  O'Connor  and  Mr.  Tan  Horn  again 
went  to  examine  tbe  land.  There  was  a 
fence  around  the  whole  section,  but  no  divid- 
ing fence.  They  drove  along  the  north  line 
to  about  the  center-  of  tbe  section,  and  tL  .•n 
followed  the  supposed  half-section  line  south 
to  wbere  Mr.  O'Connor  said  the  comer  ought 
to  be.  They  did  not  go  as  far  as  tbe  south 
fence  on  that  side  of  the  section,  because  Mr. 
O'Cmnor  said  he  thought  tbe  fence  was  be- 
yond the  line,  and  was  built  through  the 
rocks  for  eonvenl^e  in  fencing,  and  that 
the  bad  land  which  was  between  them  and 
the  fence  was  not  upon  the  half  section. 
They  did  not  find  the  corner  of  the  half  sec- 
tion. Mr.  O'Connor  thereiqion  said  it  must 
have  been  moved  or  taken  away.  After  look- 
ing around  at  the  land,  they  returned  to 
Downs.  On  the  way  back  Mr.  O'Connor  again 
said  that  there  were  240  or  241  acres  of  land 
under  cultivation,  and  25  or  SO  acres  more 
which  could  be  broken  up,  and  which  would 
make  270  acres  of  good  farm  land  on  tbe 
half  sectlcm.  After  they  returned  to  Downs, 
Mr.  Tan  Horn  asked  Mr.  Lee  If  be  was  to 
get  anything  out  of  the  sale^  and  Mr.  Lee 
told  him,  *'Not  from  you.  Mr.  O'Connor  pays 
me."  In  the  evening  of  June  10th,  Mr.  Tan 
Horn  traded  to  Mr.  O'Connor  Spokane  ci^ 
property  for  the  half  section  of  land,  at  an 
agreed  price  of  $6,400.  After  ha  had  pur^ 
chased  the  land,  Mr.  Tan  Horn  discovered 
that  the  fence  on  the  south  side  of  tbe  half 
section  was  located  upon  the  south  line.  The 
court  refused  to  receive  evidence  as  to  how 
many  acres  of  the  land  were  tillable.  On 
cross-examination,  Mr.  Tan  B^rn  stated  that 
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be  had  never  met  Mr.  O'Counor  until  about 
tbe  1st  of  June,  1904;  tliat  lie  was  desirous 
of  trading  Spokaue  property  for  farm  lauds, 
and  went  to  see  Mr.  O'Counor  for  that  pur- 
pose, and  had  no  other  dealings  or  relations 
with  him;  that  be  had  never  met  Mr.  Lee 
until  tbe  7tb  of  June,  1904,  and  had  no 
other  dealings  with  him.  Upon  the  facts  aa 
stated  above,  the  lower  court  was  of  tbe  opin- 
ion, that  there  were  no  confidential  relations 
existing  between  Mr.  O'Conuor  or  Mr.  Lee, 
and  Mr.  Van  Horn ;  that  the  representations 
made  were  expressions  of  opinion  about  facts 
which  were  as  opeu  and  obvious  to  tbe  ap- 
peilant  as  to  the  respondents,  and  that  appel- 
lant had  an  opportunity  to  obtain  the  facts 
about  which  representations  were  made,  and 
for  that  reason  dismissed  the  action. 

It  is  clear  from  appellant  F.  M.  Van  Horn's 
evidence  that  he  obtained  all  tbe  land  which 
was  shown  him,  and  some  which  was  stated 
did  not  go  with  tbe  half  section  purchased- 
But  the  Important  and  controlling  question 
in  the  case  is  whether,  after  examining  tbe 
land,  appellant  may  complain  because  there 
Is  not  as  much  tillable  land  as  was  repre- 
sented  by  the  respondents.  This  court  bas 
frequently  held  that,  where  representations 
are  made  as  a  matter  of  opinion,  there  Is 
no  liability  for  misrepresentations,  where  tbe 
parties  are  dealing  at  arm's  length  and  the 
means  of  knowledge  are  as  open  to  one  party 
as  to  the  other.  Hnlet  v.  Acbey  (Wash.)  80 
Pac.  1105 ;  LawBon  v.  Vernon,  38  Wash.  422, 
80  Pae.  559;  Daniel  v.  Glidden,  38  Wash. 
55G,  80  Pac.  811,  and  cases  there  cited.  But, 
where  the  representations  made  are  of  ma- 
terial facts  within  the  knowledge  of  the  vend- 
or, and  entirely  without  the  knowledge  of 
the  vendee,  and  where  the  circumstances  are 
sucb  as  reasonably  call  for  a  reliance  there- 
on, tbe  rule  is  that  tbe  vendee  may  rely  upon 
the  representations  of  the  vendor.  Daniel  v. 
Glidden,  supra ;  Lawsou  v.  Vernon,  supra ; 
Baker  v.  Blcknell,  14  Wash.  31,  44  Pac.  107 ; 
ScatB  V.  Stiuson,  3  Wash.  St.  615,  29  Pac. 
205;  Hanson  v.  Tompkins,  2  Wash.  St.  508, 
27  Pac.  73.  In  tbe  last-named  case  this 
court  held  that  where  tbe  vendor  represented 
that  a  tract  of  land-  contained  36%  acres, 
when  as  a  matter  of  fact  it  contained  only 
2fi^  acres,  the  vendor  was  guilty  of  deceit, 
where  he  did  not  know  but  believed  the  rep- 
resentations were  true.  Tbe  same  rule  was 
followed  in  Sears  v.  Stiuson,  supra. 

These  cases  are  relied  upou  by  the  appel- 
lant; but  it  does  not  appear  In  either  of  them 
that  the  vendee  to  whom  the  land  was  sold 
bad  an  opportunity  to  make  an  examination, 
or  that  he  did  so.  On  the  other  band,  It 
appears  that  tbe  vendee  relied  wholly  upon 
the  representations  of  the  vendor ;  and  It  fur- 
ther appears  In  Hansoa  v.  Tompkins  that  it 
was  the  Intention  of  tbe  parties  to  convey  40 
acres  of  land,  and  that  a  less  number  of 
acres  was  actually  conveyed.  The  case  of 
Baker  t.  Blcknell,  supra,  aeeniB  to  be  square- 
ly In  point,  and  decisive  of  tbe  case  before 


us.  According  to  the  appellant's  evidence, 
which  must  be  taken  as  true  ou  this  appeal, 
both  Mr.  Lee  aud  Mr.  O'Connor  represented 
that  there  were  240  acres  of  land  In  cultlva- 
tiou  upon  the  half  section.  They  stated  at 
the  same  time  that  there  were  25  or  30  acres 
more  that  could  be  put  Into  cultivation,  and 
not  to  exceed  50  or  60  acres  of  waste  land 
out  of  the  320  acres.  These  two  latter  state- 
ments were  clearly  expressions  of  opiuion 
and,  being  so,  indicate  that  tbe  exact  number 
of  acres  in  cultivation  was  also  unknown  to 
them,  and  that  the  statement  that  there  were 
240  acres  In  cuitlTatlon  was  more  In  tbe  na- 
ture of  an  estimate  than  of  a  warranty. 
There  appears  to  be  no  claim  that  the  land 
uoder  cultivation  had  ever  been  measured  lay 
the  vendor,  or  that  be  or  bis  agent,  Mr.  Lee, 
knew  or  claimed  to  know  the  exact  number 
of  acres.  The  appellant  stated  In  one  part 
of  his  examination  that  Mr.  O'Connor  said 
there  were  240  or  241  acres.  Indicating  again 
very  clearly  that  Mr.  O'Connor  was  merely 
estimating  the  niunber  of  acres.  The  land 
was  open  and  plainly  subject  to  Inspection 
or  measurement.  The  appellant  viewed  It 
twice.  He  was  presumably  competent  to  es- 
timate the  area  before  bim  as  well  as  the  re- 
spondents. The  parties  were  strangers  to 
each  other,  and  dealing  with  each  other  as 
such  at  arm's  length.  Appellant  does  not 
claim  that  he  received  less  land  than  he 
agreed  to  purchase,  but  only  that  a  portion 
of  it  was  not  of  the  quality  which  he  desired 
it  should  be. 

Tbe  trial  court  saw  and  heard  the  complain- 
ing witness  testify,  and  concluded  from  bis 
own  evidence  that  the  representations  made 
to  him  were  mere  expressions  of  opinion. 
We  think  the  court  was  Justified  In  so  doing. 

Tbe  Judgment  is  therefore  affirmed. 

DUNBAR.  CROW,  HADLEY.  BUDKIN, 
ROOT,  and  FDLLERTON,  JJ.,  concur. 


(42  Wash.  606) 

SPOKANE  TRACTION  CO.  v.  GRANATH 

et  al. 

( Supreme  Court  of  Washington.   April  4,  1906.) 

1.  Municipal  Cokporations  —  Stbeets  —  Im- 
paoraMBNTS— Damages— Special  Benefits. 

The  construction  and  maintenance  of  a 
bridge  across  a  river,  with  one  terminus  almost 
immediately  in  front  of  defendant's  property, 
and  the  grading  of  the  street  on  which  tlie  prop- 
erty abutted,  so  as  to  make  a  thoroughfare  past 
the  same  to  and  from  the  end  of  the  bridge  and 
to  the  city,  furnishing  aa  advantage  o£  access 
to  and  from  the  business  portions  of  the  city, 
was  a  special  benefit  thereto,  and  to  be  so  con- 
sidered in  assessing  the  damages  to  the  prop- 
erty. 

2.  Same— WoBK  Done  Undeb  Authoeity  of 
City— Right  of  Off-set. 

Where  work  done  by  a  railway  compaoy 
in  the  construction  of  a  bridge  across  a  river, 
and  the  grading  of  a  street,  Incident  to  the 
making  of  an  approach  to  the  bridge,  was  under 
the  direction,  authority,  and  supervision  of  a 
city,  and  for  the  benefit  of  the  latter  as  well  as 
tlie  railway  company,  the  effect  was  tbe  sama 
as  if  the  work  were  done  by  the  city  through  a 
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contractor,  exclusively  for  Its  own  benefit,  and 
the  right  to  offset  benefits  to  the  property 
against  damages  thereto  existed. 

8.  AppEATf— Tbial— Pbesdmptions. 

Where  a  case  involving  the  amount  of  dam- 
ages and  special  l>eneGta  to  property,  caused  by 
street  improvements,  was  tried  by  the  court 
without  a  jury,  it  will  be  presumed  that  the  evi- 
dence was  considered  and  weighed  with  refer- 
ence to  those  benefits,  which  under  the  law 
could  be  deemed  special,  and  will  be  so  re- 
Tiewed  on  appeal. 

4.  MtnnciPAi.  Cobpoutiohb  —  Special  Im- 
FBOVEUENTs— Damages  to  Laitih- IiobovK' 
MBNT8  ON  Land. 

It  does  not  necessarily  follow  that  improve- 
ments on  property  will  be  damaged  in  the  same 
proportion  as  the  property  itself  by  the  grading 
or  changing  of  the  grade  of  a  city  street  on 
which  the  property  abuta. 

Appeal  from  Superior  Court,  Spokane 
County ;  Wm.  A.  Huneke,  Judge. 

Action  by  the  Spokane  Traction  Company 
against  Louis  Granatb  and  otbers.  From  tbe 
Judgment,  defendants  appeal.  Affirmed. 

N.  J.  Tbayer  and  A.  E,  Gallagher,  for  ap- 
pellants. Orarea  &  Graves  and  B.  EL  Elzer. 
for  appellee^ 


ROOT,  J.  This  action  was  brought  by  pe- 
titioner, a  street  railway  corporation,  to 
have  assessed  the  amount  of  damages  sustain- 
ed by  appellants  by  reason  of  damage  to 
tbelr  property  caused  by  Improvemeota  which 
respondent  railway  company  Intended  to 
make.  The  contemplated  Improvements  con- 
sisted of  tbe  erection  of  a  high  bridge  upon 
Boone  avenue  over  the  Spokane  river,  and 
the  grading  of  Boone  avenue  toward 
east  from  said  river  In  the  city  of  Spokane. 
Tbe  property  of  appellant  Is  situated  on  the 
south  side  of  said  avenue,  abutting  thereon, 
and  close  to  tbe  river.  The  following  dia- 
gram win  show  tbe  rolatlve  positions  of  tbe 
river,  streets,  lots,  and  blodu,  referred  to 
bereln: 


The  grade  as  oonstrocted  by  respondent 
on  Boone  avenne,  east  of  tbe  rlw  and  In 
front  of  appellants'  proper^,  varied  in  be^ht 
from  13.5  feet  to  6.4  feet;  tbe  blgbest  point 
of  tbe  grade  bting  near  tbe  bridge^  Prior 
to  tbe  coDstmctlon  of  tbe  bridge  and  grade, 
appellants*  pn^ert7  was  on  a  lerd  witb 
Boone  avenue,  and  with  Helaia  and  Hc^ekb 
and  Sontb  Riverside  streets.  Tbe  case  was 
tried  before  tbe  cour^  sitting  wltbont  a  ]iii7> 
and  findings  of  fact  and  coDcImions  of  law 
were  made  and  filed.  A  part  of  finding  num- 
bered 8  reads  as  follows :  "Blocfk  5  was  dam- 
aged by  tbe  change  In  tbe  grade  of  Boone 
avenne  and  tbe  construction  ot  tbe  bridge, 
over  and  above  the  ben^ts  accruing  to  It 
from  said  Improvement^  In  the  snm  of 
Lot  1,  in  blocfe  24,  was  damaged  1^  the  nm- 
stmction  of  the  bridge  and  the  grading  of 
Boone  avenue,  over  and  above  tbe  benefits 
accruing  to  it  from  tbe  Improvement,  In  the 
sum  of  fOO.  Tbe  fee-simple  Interest  In  lot 
2,  In  blodi  2^  was  damaged  by  tbe  conatmo 
tl<m  of  the  bridge  and  tbe  gnuUqg  of  Boone 
avenue,  over  and  above  tbe  benefits  It  receiv- 
ed from  said  improvanents,  In  the  sum  ot 
$52.50,  while  the  leasehold  Interest  In  said 
lot  2  was  damaged  in  tbe  snm  ot  II."  In  a 
finding  referring  to  tbe  improvonents  npm 
block  6  and  lot  1  of  block  24,  tbe  eonrt  said: 
"These  Improvemoits  were  not  d^tredated 
In  valne  over  and  above  tbe  braefit  accmlng 
from  the  Improvement  In  any  sum  wbatsoever. 
and  therefore  I  have  made  no  allowances 
for  damages  thereto  in  fixing  the  amounts 
above  spedfled." 

Tbe  principal  contention  made  by  the  ap- 
pellants Is  that  tbe  loww  court  permitted 
tbe  benefits  which  accrued  to  appellants' 
property  by  reason  ot  tbe  construction  of  the 
bridge  across  the  river  to  be  oflhet  against 
tbe  damages  caused  to  their  property  by  rea- 
son of  the  grading  and  filling  of  ttie  street 
in  front  thereof,  nrghig  that  said  benefits 
were  not  special,  but  genra-al.  It  is  shown 
that  the  construction  of  this  bridge  and  the 
grading  and  filling  of  tbe  street  In  front  of 
said  proulses  wero  parts  of  one  and  the 
same  plan  of  the  improvement  In  that  vicini- 
ty. The  city  had  granted  the  street  railway 
company  an  ordinance,  which  required  them, 
upon  the  construction  at  their  bridge  across 
tbe  river,  to  maintain  the  same  as  a  thwougb- 
faro  tot  the  use  of  the  public,  and  required 
them  also  to  lay  their  tracks  upon  Botme 
aveaiue,  east  of  tbe  river,  so  that  said  tracks 
would  be  flush  with  the  grade  established 
for  said  street  In  order  to  comply  witii 
this  last-mentimed  requirement,  it  was  neces- 
sary for  tbe  railway  company  to  fill  In  the 
street  extending  from  tbe  end  of  the  bridge 
and  past  tbe  property  of  the  appellants,  and 
further  on  to  make  a  considerable  cut  in  or- 
der to  get  a  practicable  grade  fnnn  the  aid 
of  said  brMge  to  that  portion  ot  the  street 
lying  some  distance  from  the  rivw;  there 
being  quite  a  bluff  or  elevation  extending 
along  the  rivw  and  smne  little  distance  tbere- 
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from.  Appellants  dalni  that  the  building  of 
this  bridge,  and  the  opeolDg  and  maintenance 
of  the  BBine  for  highway  purposes,  was  a 
benefit  to  their  property  of  the  same  charac- 
ter enjoyed  by  property  owners  generally  fn 
all  that  pwtion  of  the  city,  and  for  this  rea- 
son could  not  be  deemed  "special,"  as  tbat 
term  Is  understood  In  connection  with  matter? 
of  this  kind.  We  do  not  think  this  contention 
can  be  upheld.  The  construction  and  main* 
tenance  of  a  bridge  across  the  river,  with ' 
one  terminus  almost  Immediately  In  front  of 
appellants*  property,  furnished  an  adTantagft 
of  access  to  and  from  the  business  portions 
of  the  fity  that  was  of  special  value  to  eald 
property.  Doubtl^s  many  other  pieces  of 
property  in  that  Immediate  vicinity  were  like- 
wise specially  benefited,  but  we  think  that 
the  advantages  and  the  Increase  of  value 
which  would  of  necessity  come  to  this  par- 
ticular property  by  reason  of  the  construction 
and  maintenance  of  said  bridge,  as  aforesaid, 
was  such  as  to  characterize  these  benefits 
as  special,  and  such  as  should  be  offset 
against  the  damages.  Not  only  was  the 
bridge  Itself  a  special  benefit  but  the  im- 
provement consisted  In  so  grading  the  street 
as  to  make  a  thoroughfare  past  appellants* 
property  to  and  from  tbe  end  of  the  bridge 
and  to  that  portion  of  the  city  lying  to  the 
eastward.  It  is  difficult  to  distinguish  this 
from  those  cases  occurring  continuany  where 
property  Is  being  assessed  for  the  Improve- 
ment of  streets  in  front  of  or  adjacent  there- 
to. 

Appellants  urge  that  the  court  was  in  er- 
ror in  permitting  the  respondent  company 
to  amend  Its  petition  by  striking  out  the 
words  "irrespective  of  benefits."  Their  con- 
tention appears  to  t>e  that,  as  this  work 
was  being  done,  or  to  be  done,  by  the  rail- 
way company.  It  was  not  entitled  to  offset 
benefits  against  damages.  But  the  record 
shows  thnt  the  work  was  done  by  the  rail- 
way company  under  the  direction,  authority, 
and  supervision  of  the  city,  and  for  the  bene- 
fit of  the  latter  as  well  as  the  railway  com- 
pany. Under  circumstances  of  this  kind,  it 
Is  In  effect  the  same  as  If  the  work  was  done 
by  the  city  through  a  contractor  exclusive- 
ly for  its  own  benefit  This  being  true,  the 
right  to  offset  benefits  cannot  be  questioned# 
Kaufman  v.  Tacoma,  etc.,  R.  Ca,  11  Wash. 
632,  40  Pac.  137. 

Appellants  take  exception  to  the  action  of 
the  court  in  overruling  objections  made  to 
questions  asked  by  respondent  relative  to  the 
benefits  and  damages,  claiming  that  said 
questions  were  such  as  to  call  from  the  wit- 
ness an  estimate  of  the  entire  benefits,  with- 
out reference  to  their  being  special  or  generaL 
While  the  form  of  the  questions  may  not  have 
been  the  most  accurate,  yet  we  do  not  believe 
any  prejudicial  error  was  occasioned  thereby. 
The  case  having  been  tried  by  the  court  with- 
out a  Jury,  It  may  well  be  presumed  that 
the  court  considered  and  weighed  the  evi- 
dence with  reference  to  those  benefits  which 


xm&et  the  law  could  be  deemed  special,  and 
It  Is  80  reviewed  bera 

It  is  urged  that  the  court  was  In  error  In 
not  making  an  allowance  for  damages  to  the 
Improvements  upon  the  lots  and  blocks  in 
question,  and  It  Is  claimed  that  damages 
should  have  been  allowed  to  the  own«  of  ttw 
improvements  in  the  same-  proportion  as  was 
allowed  as  against  the  fee.  We  do  not  think 
the  record  shows  any  error  In  this  particular. 
The  trial  court  heard  all  the  evidoice  and 
personally  viewed  tbe  premises.  It  does  not 
necessarily  follow  that  the  Improvements 
would  be  damaged  In  the  same  pr(^ortion  as 
the  land  itself.  While  the  use  of  the  im- 
provements  might  depend  much  upon  the  con- 
dition and  value  of  the  land,  yet  as  an  ttan 
of  personal  property,  they  could  hardly  be 
said  to  be  Injured  by  what  took  place  in  the 
street  In  front  of  the  real  estate,  acept  in  an 
Indirect  manner.  We  are  not  disposed  to 
change  the  findings  of  the  trial  court  In  this 
particular. 

In  support  of  our  conclusion  as  to  what 
constitutes  special  benefits  In  cases  of  this 
character,  we  call  attention  to  the  following 
cases:  Iiewis  t.  Seattle,  5  Wash.  741,  32  Pac. 
794,  where  this  court  among  other  things, 
said:  "It  Is  generally  held  that  only  such 
benefits  as  are  special  and  peculiar  to  the 
particular  property  can  be  taken  Into  consid- 
eration. But  the  laying  out  or  widening  of 
a  street  may  be  a  special  benefit  to  the  prop- 
erty abutting  thereon,  and  this  twnefit  may 
be  offset  against  the  damages  to  the  owner 
whose  land  is  taken  therefor,  although  parties 
upon  the  onpopite  side  of  the  street  are  sim- 
ilarly benefited  and  are  not  chargeable  there- 
with, for  the  reaw>n  that  none  of  their  lands 
were  appropriated,  and  no  damages  were 
claimed  by  them."  Hllboume  v.  Suffolk,  120 
Mass.  303.  21  Am.  Rep.  522,  where  It  was 
said:  "The  advantages  that  an  abutter  may 
receive  from  his  location  on  a  highway  laid 
out,  altered,  or  widened,  are  none  the  less 
peculiar  and  special  to  him  becaupe  other  es- 
tates on  the  street  receive  special  and  peculiar 
benefits  of  a  similar  kind.  Allen  v.  Charles- 
town,  109  Mass.  243.  The  ruling  In  that  cascr 
held  to  be  bad,  was  that,  if  all  the  estates 
abutting  on  the  street  are  benefited  in  a  simi- 
lar manner,  the  amount  of  his  benefits  cannot 
be  deducted  from  the  damages  of  any  abut- 
ter." Metropollton,  etc.,  Co.  v.  Stlckney,  150 
111.  362,  37  N.  E.  1O08,  26  L.  R.  A.  773,  where 
this  language  was  employed:  "If  a  piece  of 
property  Is  enhanced  In  value,  such  enhance- 
ment— or,  in  other  words,  benefit — to  the 
property  cannot  be  said  to  be  common  to  any 
other  piece  of  property.  Bach  piece  of  prop- 
erty specially  enhanced  In  value  Is  thus  special- 
ly benefited  within  Itself  and  irrespective  of 
the  benefit  that  may  be  conferred  by  the  im- 
provement upon  other  properties.  It  follows 
necessarily  that,  where  the  benefits  are  desig- 
nated as  'general  benefits,'  'benefits  common 
to  other  property,*  and  the  like  CTpresslons, 
to  be  found  in  decided  cases,  tt  Is  meant  those 
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general,  intangible  benefits  whicb  are  sup- 
posed io  flow  to  tbe  general  public  from  a 
public  Improvement  Thus,  tbe  paving  of  a 
street  In  a  clt7  may  confer  special  benefltn 
upon  properties  near  It,  by  an  Increase  iu 
their  value,  and,  at  tbe  same  time,  by  tbe 
couTenlence  afforded  the  general  public,  con- 
fer a  general  beiftflt  So,  a  railroad  built 
through  a  town  or  through  the  country  may 
be  a  general  benefit,  .by  affording  additional 
jhcllities  fw  travel  and  commerce,  and  there- 
by be  a  benefit  to  the  community  at  large. 
Bat  tbe  effect  of  such  general  benefits  upon 
any  particular  piece  of  property  would  be 
Impossible  of  ascertainment  and  speculative, 
and  It  bag  always  been  held  that  such  bene- 
fits are  not  to  be  considered,  for  that  reason." 
Eirkendall  v,  Omaha.  3D  Neb.  1,  57  N.  W.  752, 
where  the  Supreme  Court  of  Nebraska  spoke 
as  follows:  "Tbe  word  'common'  Is  ordi- 
narily understood  to  apply  to  the  generai 
public,  when  not  qualified  by  some  word  or 
phrase  of  limitation.  Tbe  term  'general  bene- 
fits,' when  unqualified,  should  probably  be 
accepted  In  the  same  sense  as  tbe  term  'com- 
mon benefits';  that  Is  to  say,  when  there  Is 
no  limitation  expressed,  it  should  be  deemed 
applicable  to  tbe  general  public,  rather  than 
as  embracing,  as  general,  but  a  limited  part 
of  the  public.  •  •  •  The  term  'special 
benefits'  implies  benefits,  such  as  are  confer- 
red specially  upon  private  property  by  public 
Improvement,  as  distinguished  from  such  ben- 
efits as  the  general  public  is  entitled  to  re- 
ceiye  therefrom.  •  •  •  If  the  Improve- 
ment should  result  in  an  increase  In  the  value 
to  adjacent  pronerty,  which  increase  is  en- 
joyed by  other  adjacent  property  owners,  as 
to  the  property  of  each  exclusively,  the  bene- 
fit Is  special,  and  tt  is  none  tbe  less  so  be- 
cause several  adjacent  lot  owners  derive.  In 
like  manner,  special  benefits,  each  to  bis  own 
Individual  property." 

We  think  the  findings  of  the  trial  court 
are  sustained  by  the  evidence,  and  that  the 
conclusions  based  thereupon  were  correct. 

No  reversible  error  appearing  in  the  record, 
the  judgment  of  tbe  superior .  court  is  af- 
firmed 

MOUNT.  G.  J.,  and  HADLET,  FULLER- 
TON,  DUNBAR,  CROW,  and  RUDKIN,  JJ., 
concur. 


(42  Wasb.  491} 

STATE   ex   rel.    MATSON   et   al.   v.  SU- 
PERIOR COURT  OF  SKAGIT  " 
COUNTY  et  al. 

(Supreme  Court  of  WaahingLon.  April  4,  1906.) 

1.  Constitutional  Law  —  Delegation  or 
Legislative  Tower  to  Judiciabv. 

Drainage  Law.  §  12  (T-aws  1805,  p.  287. 
c  i'i't).  providing  for  a  findiujt  by  the  superior 
court  that  n  system  of  drainase  is  practicable 
and  conducive  to  tli*"  piiljlic  welfare,  and  will 
increase  the  value  of  the  lands  sought  to  be 
drained,  does  not  delegate  legislative  authority, 
as  the  court  does  not  propose  the  system,  but 
acts  on  the  sj-atom  adopted  by  tlie  commission- 


ers, and  then  determines  whether  the  proposed 
use  of  land  sought  to  be  taken  is  pablic,  miich, 
under  Cyoast.  art  1,  f  Itt,  is  a  judicial  queation. 

2.  Saub  —  Dklbqatiok  or  Administbativi 

POWEB. 

Drainage  Law  (Laws  1895,  pp.  271-296,  c. 
115),  requirmg  the  jury,  in  proceedings  to  es- 
tablish a  system  of  drainage,  to  ascertain  sep- 
arately the  damages  and  benefits  to  each  tract 
of  land  not  taken  and  the  Falue  of  the  land  to 
be  taken,  and  providing  that  a  transcript  of 
the  proceedings  shall  be  certified  to  the  county 
auditor,  who  proceeds  as  directed  by  section 
16  to  malsa  tbe  assessments,  does  not  impose 
on  the  court  and  jury  the  duty  of  making  an  as- 
sessment in  violation  of  Const,  art.  7,  {  0.  an- 
chorizing  the  Legislature  to  vest  in  maniclpal 
authorities  the  power  to  make  aaseasments  lor 
improvements. 

3.  Statutes— Title— StTTFiciENCT. 

Laws  1005,  pp.  360-365,  c.  175,  entitled.  "An 
act  to  amend  sections  3,  9  and  24  of  an  act  en- 
titled 'An  act  to  provide  for  the  eatablisbment  of 
drainage  districts.' "  etc.,  amends  sections  3,  9, 
and  21.  and  also  section  5.  Sold,  ttiat  the 
amendment  to  section  5  was  Invalid  tiecau'se  not 
included  in  the  title  within  Const,  art.  2.  jl  10. 
providing  that  no  bill  shall  embrace  more  than 
one  subject,  which  slutll  be  expressed  iu  the  title. 

4.  Same— IsVALiniTT  in  Pakt— Effect. 

The  1n\-alidity  of  section  5,  Laws  1903,  pp. 
360-365,  c.  175,  amending  the  drainage  law. 
because  not  included  iu  the  title,  does  not  af- 
fect the  validity  of  the  remaining  sections  witlun 
the  title;  section  n.  relating  to  tbe  election  of 
drainage  commissioners  and  their  bonds,  not 
being  dependent  on  the  other  sections  relating 
to  petitions  for  the  establishment  of  drainage 
districts  and  the  cost  of  maintenance  of  draia- 
age  systems. 

5.  OrFicEns— De  Facto. 

Drainage  commissioners  entered  into  tbe 
possession  of  their  offices  and  on  the  discharge 
of  their  duties.  They  gave  bonds  in  the  sum 
of  $2,100  each,  while  Drainage  Law.  5  5  (Lawa 
1895,  p.  27.').  c.  US),  provided  for  bonds  in  the 
sum  of  $5,000  each.  Held,  that  the  commis- 
sioners were  de  facto  officers,  and  their  acts 
could  not  be  questioned  by  certiorari  to  review 
their  proceedings  to  establish  a  drainage  dis- 
trict, 

6.  Drains— PErrm ON— Amen  D'irENT. 

A  petition  for  the  establishment  of  a  sys- 
tem of  drainage  may  be  amended  for  tbe  purp(»e 
of  permitting  tbe  drainage  commissioners  to 
propose  a  change  in  the  system  as  originally 
proposed,  provided  notice  of  the  amendment  be 
given  to  defendants  and  a  hearing  had  on  such 
amended  petition. 

7.  Same— JuoiciAL  Question. 

In  proceedings  to  establish  a  system  of 
drainage,  the  question  before  the  court  is 
whether  the  system  proposed  by  the  drainage 

fmmissioners  Is  feasible,  and  the  fact  that 
me  other  system  might  be  more  feasible  does 
not  deprive  the  court  of  the  power  to  approve 
the  proposed  system. 

8.  Navigable  Watebs— Navioabilitt— Ob- 

STBncrioTfS. 

A  slough,  dry  during  the  greater  portion 
of  the  year,  except  during  high  tide,  at  whicb 
time  it  was  navigable  for  a  short  distance  for 
small  craft  and  floating  logs,  was  meandered. 
Held,  that  the  slough  was  not  navigable  to 
such  an  extent  as  to  require  the  consent  of  the 
federal  government  for  tl»  construction  of  a 
dara  at  its  mouth. 

9.  Drains— Petition— SuPPiciEscT. 

Drainnge  Law.  %  2  (Laws  1805,  pp.  271- 
290,  c.  n."),  provides  that  tlie  petition  for  the 
organization  of  a  drainage  district  shall  contain 
a  description  of  the  proposed  system  of  drain- 
age, designating  the  outlet,  route,  and  branches 
and  termini.  Section  0,  as  amended  by  Laws 
1005,  p.  3C2.  c.  175,  provides  fur  the  filing 


Digitized  by  Google 


Wasb.) 


BTATB  T.  SUPERIOR  COURT. 


265 


of  a  petition  Bhowing  that  the  proposed  system 
of  drainage  is  necessary  to  drain  the  lands 
described,  together  with  specifications  for  its 
construction,  with  plans  and  draughts  of  artifi- 
cial appliances.  Section  14  provides  that,  in 
caae  the  damages  for  the  right  of  way  amounts 
to  more  than  the  benefits,  the  proceeaings  shall 
be  dismissed.  Section  18  provides  for  the  con- 
atniction  of  the  improvement.  Section  19  pro- 
vides for  the  manner  of  doing  tlie  work,  and 
prohibits  any  change  in  the  system  except  on  the 
consent  of  the  owners  benefited.  Held,  that 
the  commissioners  must  in  their  petition  for  the 
establisbment  of  a  drainage  eystem  submit  an 
entire  system,  with  plans  and  specifications, 
together  with  the  cost  of  the  improvemcnL 
10.  Same  —  DBFCcriTB  Petition— RroHT  of 
Commissioners. 

Where  a  petition  for  the  establishment  of 
a  drainage  system  is  insufiicient  for  failing  to 
contain  an  entire  system,  with  plans  and  specifi- 
cations, etc.,  the  commissioners  may  exercise 
their  option  of  dismissing  the  proceedings,  or 
taking  leave  to  amend. 

Certlomrl  by  tlie  state,  on  the  relation  of 
Charles  Mntson  and  another,  against  the 
Superior  Court  of  Skagit  county  and  others 
to  review  the  proceedings  for  the  establish- 
ment of  a  drainage  district.  Reversed. 

Benton  Embree,  for  plaintiffs.  Million  & 
Houser,  for  defendants. 

CliOW,  J.  Thla  is  a  certiorari  proceeding. 
Instituted  for  the  purpose  of  having  the  court 
review  tbe  orders  and  proceedings  of  the  su- 
perior court  of  Skagit  county  la  approving 
and  establishing  a  drainage  system,  and 
calling  a  Jury  to  assess  damages  to  the  lands 
of  the  relators  and  other  property  owners 
for  rights  of  way  for  the  ditches  necessary 
for  said  system,  and  to  assess  against  lands 
to  be  benefited  within  said  district  the  coats 
andtexpeiic=cs  of  establishment  and  construc- 
tion. On  October  4,  1905,  a  petition  was  filed 
In  the  superior  court  of  Skagit  county  by 
Daniel  Sullivan,  Erasmus'  S.  Johnson,  and 
William  A.  Walters,  commissioners  of  drain- 
age district  No.  10,  as  plaintiffs,  against 
Charles  Alatson  and  Bertha  Matson,  his  wife, 
the  relators  herein,  and  also  against  all  other 
property  owners  and  persons  Interested,  as  de- 
fmdants.  Said  petition  contolned  a  full  de- 
scription of  all  lands  within  said  district,  and 
alleged  that  the  commissioners  proposed  to 
construct  for  the  benefit  of  all  such  lands  a 
system  of  drainage  consisting  of  elghtdltches ; 
that  a  survey  and  plat  of  said  district  had 
been  made,  showing  theownersof  property,  the 
drainage  syBtem  proposed,  and  lands  neces- 
sary to  be  condemned  for  rights  of  way, 
which  plat  was  attached  to  said  petition  and 
made  a  part  thereof ;  that  the  lands  within 
said  district  were  marshy  and  covered  with 
water ;  that  the  proposed  Improvement  would 
be  conducive  to  the  public  health,  conven- 
ience, and  welfare,  and  would  increase  the 
rahie  of  all  lands  within  snld  district  as  esti- 
mated for  the  purpose  of  public  revenue; 
thftt  said  lands  were  valuable  for  agriculture ; 
that  said  system  of  drainage  was  necessary 
so  that  said  lands  could  be  cultivated  at  a 
profit ;  that  the  names  of  owners  whose  lands 


were  to  be  benefited,  the  number  of  acres 
owned  by  each,  the  maximum  amount  of  bene- 
fits per  acre,  were  as  set  forth  In  said  peti- 
tion in  detail ;  tliat  for  the  purpose  of  carry- 
ing on  said  proposed  improvements  It 
would  become  necessary  to  appropriate  cer- 
tain strips  of  land  belonging  to  the  various 
owners  therein  named,  and  that  the  estimat- 
ed valties  of  said  lauds,  and  the  estimat- 
ed damages,  irrespective  of  benefits  to  be 
derived  by  each  tract,  were  as  set  forth  In 
said  petition.  Said  commissioners  prayed 
an  adjudication  that  said  proposed  system 
would  constitute  a  public  Improvement,  that 
the  lands-  sought  to  be  appropriated  w^ere  nec- 
essary therefor,  and  asked  that  a  Jury  he 
called  to  assess  all  benefits  and  damages  to 
lands  not  taken,  and  also  the  compensation 
to  be  paid  for  lands  taken  for  right  of  way. 
The  original  petition  alleged  no  plans,  de- 
tails, or  specifications  for  the  construction  of 
said  improvement  disclosing  the  exact  char- 
acter of  the  work  further  than  the  same 
might  be  shown  on  the  plat  attached  as  an 
exhibit  No  draughts  of  any  artificial  ap- 
pliances or  equipment  necessary  lA  aid  of 
said  Improvement,  together  with  Its  esti- 
mated cost  were  filed  with  said  original 
petition.  The  attached  exhibit  was  a  large 
plat  of  the  entire  district,  sliowing  the  Sam- 
Ish  river  as  the  western  boundary,  the  North 
Samlsb  rlrer.  also  called  the  "EMIson  slough," 
as  a  portion  of  the  northern  boundary;  also 
showing  on  the  western  margin  of  the  dis- 
trict a  large  slough  known  as  "McToggart 
slough,"  tributary  to  the  Samlsh  river,  and 
further  within  the  district  a  second  slough, 
known  as  the  "Sullivan  slough,"  tributary 
to  the  SIcTaggart  slough ;  and  aIf>o  showing, 
near  the  central  portion  of  the  western  bound- 
ary of  the  district,  another  slough,  known  as 
the  "Johnson  slough."  All  of  these  sloughs 
were  available  for  use  as  reservoirs  In  said 
system,  but  the  exact  method  of  their  pro- 
posed use  was  not  stated,  defined,  or  detailed. 
The  plat  further  shows  two  main  ditches, 
one.  known  as  the  "Johnson  slough  ditch." 
bt^innlng  on  th«  eastern  boundary  of  the  dis- 
trict and  running  directly  west  Into  the  John- 
son slough,  connecting  with  the  Samlsh 
river,  the  other,  known  as  the  "North  Samlsh 
river  ditch,"  commencing  near  the  lower  line 
of  the  district,  nmning  In  a  northerly  course 
through  its  central  portion,  for  a  distance  of  a 
mile,  and  thence  In  a  northerly  and  north- 
westerly direction  into  the  Edison  slough. 
Another  ditch,  known  as  the  "Sullivan 
slough  ditch,"  was  to  commence  about  one- 
half  mile  south  of  the  Johnson  slough  ditch, 
which  it  crossed,  and  run  In  a  northerly  di- 
rection into  the  Sullivan  slough,  McTaggart 
slough,  and  Samlsh  river.  All  other  proposed 
ditches,  five  in  number,  were  spurs  or  tribu- 
tary to  these  main  ditches.  The  two  main 
ditches,  the  Johnson  and  the  North  Samlsh 
river,  as  originally  proposed,  were  to  cross 
each  other  at  the  southwest  comer  of  section 
4,  on  the  south  line  of  the  land  of  Uie  relators 

Digitized  by  CjOOg  IC 


266 


86  PAOirZG  RBPOBTBB. 


(Waah, 


The  plat  does  not  show  the  width  or  depth  of 
the  proposed  ditches,  or  the  character  of  the 
work,  nor  does  It  provide  for  any  boxes  or 
flumes  with  flood  tide  gates  where  the  ditches 
connect  with  said  sloughs.  The  district  Is 
composed  of  lands  below  the  level  of  high 
tide,  protected  by  dikes.  These  dikes  would 
obstruct  the  flow  of  drainage  water  from 
ditches  and  sloughs  into  the  Samish  river 
at  low  tide,  were  It  not  that  boxes  or  flumes 
may  be  placed  In  the  ditches  and  sloughs 
where  they  cross  the  dikes;  the  gates  of 
said  boxes  and  flumes  closing  during  high 
tide  and  opening  during  low  tide,  so  that  the 
drainage  from  the  district  may  be  carried 
away. 

The  relators,  Matson  and  wife,  moved  the 
court  to  require  the  commissioners  to  make 
their  petition  more  detinltp  and  certain  by 
setting  forth  or  annexing  thereto  draughts, 
specifications,  and  plans  of  the  boxes  or  flood 
tide  gates  to  be  maintained  In  the  North 
Samish  river  and  various  sionghs.  This 
motion  being  sustained,  the  commissioners 
filed  as^an  exhibit  a  single  draught  or  gen- 
eral plan  for  a  box  or  flume.  No.  specifica- 
tions were  attached  therrto,  but  the  drought 
was  drawn  upon  a  scale  disclosed  thereon. 
By  stipulation  this  draugiit  was  accepted  as 
an  amendment  to  the  petition.  The  com- 
missioners further  amended  their  petition  by 
inserting  an  additional  paragrnph,  stating 
the  sfz^  of  the  proposed  difches,  by  giving 
their  re^ectire  proposed  widths  and  depths. 
By  said  amendment  they  furthrr  alleged  that 
a  box  with  a  flood  tide  gate  would- be  main- 
tained In  the  North  Samish  river  where  a 
dam  is  now  constructed;  that,  If  necesssry, 
a  box  with  a  flood  tide  gatp  would  be  placed 
at  the  mouth  of  the  North  Samish  river 
ditch ;  that  a  box  with  a  flood  tide  gate 
would  be  maintained  at  the  mouth  of  the 
Johnson  slough ;  that  one  or  more  boxes  as 
may  be  necessary  would  be  maintained  In 
a  dam  across  the  mouth  of  McTaggart 
slough ;  that  the  estimated  amount  of  earth 
to  be  removed  in  constructing  the  North 
Samish  river  ditch  from  tlie  point  where  It 
crosses  the  Johnson  ditch  to  Its  mouth  will 
be  25,000  yards,  at  an  approximate  cost  of 
$3,500;  that  the  approximate  cost  and  esti- 
mate for  the  construction  of  all  the  other 
ditches,  and  the  remainlug  portion  of  the 
North  Samish  river  ditch,  wilj  be  $1,500; 
that  the  costs  of  the  proceedings  were  esti- 
mated at  $500;  that  the  costs  of  procuring 
right  of  way  were  estimated  at  $500;  and 
that  that  part  of  the  proposed  Sullivan  slough 
ditch,  from  the  Sullivan  slough  to  the  John- 
son ditch,  was  to  be  abandoned  and  not 
constructed.  The  relators  thpreupon  demur- 
red to  this  amended  petition,  which  demurrer 
being  overruled  the  issues  were  completed 
by  answer  and  reply,  and  a  hearing  was 
had  on  December  4,  1905.  The  court  on 
December  11,  1905,  made  findings  of  fact  In 
favor  of  the  commissioners,  and  ordered 
"  lury  to  be  impaneled  to  estimate  the  values 


of  the  lands  to  be  taken,  and  separately  de- 
termine the  damages  and  benefits  to  lands 
not  taken.  Prior  to  the  entry  of  this  order 
the  commissioners  asked  leave  to  further 
amend  their  petition  by  alleging  their  Inten- 
tion of  constructing  a  dam  across  the  John- 
son slough  ditch.  Immediately  west  of  fta 
Junction  with  the  North  Samish  river  ditch. 
The  trial  court  did  not  immediately  grant 
this  request,  bnt  directed  the  commissioners 
to  notify  all  defendants  of  their  propoped 
amendment  Afterwards,  on  Decembrr  20, 
190i5,  the  matter  came  on  further  for  hearing 
upon  the  question  of  the  allowance  of  the 
amendment,  and,  all  parties  having  been 
notified  and  the  relators  appearing  by  their 
attorneys,  the  amendment  was  aiinwed. 
Thereupon  a  new  hearing  was  had.  at  which 
it  was  Btipulnted  that  the  evidence  thereto- 
fore introduced  should  be  considered  by  the 
court  and  additional  evidence  might  be  offer- 
ed. On  both  bearings  tlie  main  contest  was 
over  that  portion  of  the  proposed  North 
Samish  river  ditch  lying  north  of  its  Junction 
with  the  Johnson  slough  ditch.  No  estimate 
of  the  cost  of  this  ditch,  or,  in  fact,  any  of  the 
ditches,  was  made  by  the  engineer  who  bad 
prepared  the  plat.  At  the  hearing  tlie  at- 
torney for  the  commissioners,  witliout  fur- 
ther amending  their  prtltion.  stated  that  It 
was  not  their  present  Intention  to  construct 
or  complete  any  of  the  proposed  system,  ex- 
cept that  portion  of  the  North  Samish  river 
ditch  north  of  Its  Junction  with  the  Johnson 
ditch.  Nevertheless  an  order  was  made  for 
the  condemnation  of  tlie  right  of  way  for 
all  the  proposed  ditches  and  spurs,  except 
that  portion  of  the  Sullivan  slough  ditch 
which  had  been  taken  out  by  the  first  amend- 
ment of  the  petition.'  No  showing  was  made 
at  to  tile  cost  or  size  of  the  boxes  or  flumes 
at  the  various  sloughs.  At  the  close  of  all 
the  evidence  the  relators  moved  for  a  dis- 
missal of  the  proceeding,  which  motion  b'lng 
denied  an  order  calling  for  a  Jury  was  again 
made,  except  that  a  modification  was  entered 
by  authorizing  the  amendment  of  said  pro- 
posed system  by  the  construction  of  said 
dam  across  the  Johnson  slough  ditch.  There- 
upon the  relators  applied  to  this  court  for 
a  writ  of  certiorari  to  review  the  proceedings 
of  the  superior  court. 

Drainage  district  No.  16  was  organized  and 
ail  these  proceedings  have  been  had  under 
the  provisions  of  the  act  of  1895.  Sess.  Laws, 
pp.  271-29Q,  c.  115;  Ballinger's  Ann.  Codes  & 
St.  S§  3715-3754.  The  relators  contend  this 
act  is  unconstitutional  because  (1)  it  attempts 
to  confer  upon  the  court  powers,  and  to  Im- 
pose upon  It  duties,  which  are  In  no  sense  ju- 
dicial, but  legislative ;  (2)  that  It  imposes  up- 
on the  jury  and  the  court  the  duty  of  mak- 
ing assessments  upon  lands  benefited  by  rea- 
son of  the  improvement,  and  that  this  also 
calls  for  the  exercise  of  legislative,  and  not 
Judicial,  functions.  In  support  of  the  first 
contention,  the  relators  insist  that  the  provi- 
sion in  section  12  of  the  dcalnaBe  lam  fOr  a 
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flndlng  by  the  superior  court  "that  said  Im- 
prorement  la  practicable  and  conducive  to 
tbe  public  health,  welfare  and  convenience, 
and  will  Increase  the  value  of  said  lands  for 
the  purpose  of  public  revenue,"  is  a  delegation 
pf  l^lslatlve  authority.  We  do  not  think 
this  contention  can  be  sustained.  The  statute 
nowhere  provides,  nor  does  It  contemplate, 
that  the  court  shall  Initiate,  devise,  or  pro- 
poee  the  system  of  drainage.  Such  system  or 
proposed  Improvement  is  first  adopted  by  the 
comm^loners  and  set  forth  In  their  petition. 
The  Constitution  of  this  state  (article  1,  i 
16)  makes  it  a  Judicial  question,  to  be  deter- 
mined  by  the  court,  whether  any  purpose  for 
which  private  property  la  sought  to  be  taken 
is  a  public  use.  In  arriving  at  this  deter- 
mination, the  court  is  required  by  the  statute 
to  first  judicially  ascertain  whether  the  pro- 
posed improvement  is  practicable,  conducive 
to  the  pabllc  health,  welfare,  and  convenience, 
and  wUI  Increase  the  value  of  the  lands  for 
the  purpose  of  public  revenue.  This  being 
done,  the  court  then  further  finds  whether 
the  proposed  use  of  the  lands  sought  to  be 
taken  Is  public.  The  court  does  not  originate, 
devise,  or  adopt  any  system  or  plans,  al- 
though It  may  Incidentally  approve  those  pro- 
posed  by  the  commissioners.  The  relators 
have  cited  the  case  of  Territory  ex  rel.  Kelly 
V.  Stewart,  1  Wash.  98,  23  Pac.  405,  8  L.  B.  A. 
106,  which  we  do  not  think  applicable,  as  the 
authority  there  conferred  upon  the  court  by 
statute  was  to  create  a  municipal  corpora- 
tion, and  was  held  to  be  a  delegation  of  legis- 
lative powers.  In  further  support  of  their 
contention,  they  cite  a  large  number  of  de- 
cisions from  various  courts,  which,  upon  ex- 
amination, show  that  the  various  statutes 
declared  to  be  nnconstltntlonal  attempted  to 
confer  upon  the  courts  power  to  Incorporate 
villages  or  other  municipalities,  or  to  deter- 
mine what  lands  should  be  added  to  or  with- 
drawn from  municipal  corporations  already 
organized.  The  Supreme  Court  of  Ohio,  in 
the  well-conaldered  cose  of  Zanesvllle  v. 
Zanesvllle  Telephone,  etc.,  Co.,  G4  Ohio  St 
67.  59  N.  E.  781,  52  L.  R.  A.  150,  83  Am.  St. 
Rep.  725,  sustained  as  constitutional  a  statute 
which  ts  subject  to  more  severe  criticism  in 
this  regard  than  the  one  now  before  us. 

The  relators  further  contend  that  the  law 
of  1895  Is  unconstitutional  for  the  reason 
that  It  Imposes  upon  the  court  and  Jury  the 
duty  of  making  an  assessment  in  violation  of 
article  7,  S  9,  of  the  Constitution.  We  do  not 
think  the  relators'  construction  of  the  statute 
is  warranted  by  Its  language  or  provisions. 
AH  the  jury  is  required  to  do  is  to  ascertain 
separately  the  damages  and  benefits  to  each 
tract  of  land  not  taken,  and  also  the  value  of 
the  land  to  be  taken.  The  court  does  not 
Impose  any  assessment,  but  a  transcript  of  the 
proceedings  Is  certified  to  the  county  auditor, 
who  proceeds  as  directed  by  section  16,  and 
the  ditch  commissionere  afterwante,  by  the 
proTlslons  of  the  same  section,  designate 
whoi  assesaments  shall  become  due  and  iray- 


able.  They  take  the  steps  necessary  to  make 
the  assessment,  and  collect  the  tax.  We  see 
no  merit  in  the  contention  of  the  relators  that 
the  statute  Is  unconatitutional  in  any  respect 
It  appears  that  when  the  district  was  or- 
ganized, the  ditch  commissioners  gave  bonds 
in  the  sum  of  f 2,100  each;  whereas  section 
6  of  the  original  act  of  1895  provides  for 
bonds  In  the  sum  of  $5,000  each.  On  the 
morning  of  the  first  trial  the  commissioners 
filed  new  bonds  in  the  sum  of  $5,000  each, 
which  were  approved.  The  relators  cwtend 
that  the  district  organization,  and  all  prior 
proceedings  of  the  commissioners,  were  void 
by  reason  of  their  failure  to  quall^  as  re- 
quired by  law.  The  Legislature  of  1905  (Sees. 
Laws,  pp.  860-365,  c.  175)  attempted  to  amend 
section  5  of  the  act  of  1895,  so  as  to  require 
a  bond  of  $500,  instead  of  $6,000,  and  the 
respondents  now  rely  Vtpoa  such  amendment 
The  relators,  however,  contend  that  said 
amended  section  (6)  In  the  act  of  1905  is  on- 
constitutional,  for  the  reason  that  It  is  not 
Included  In  the  title  as  contemplated  by 
article  2,  i  19,  of  the  Constitution.  The  title 
of  the  act  of  1906  reads  as  follows :  "An  act 
to  amend  sections  3,  9  and  24  of  an  act  en- 
titled, 'An  act  to  provide  for  the  establish- 
ment and  creation  of  drainage  districts  and 
the  constmctloQ  and  maintenance  of  a  system 
of  drainage,  and  to  provide  for  the  means 
of  payment  thereof,  and  declaring  an  emer- 
gency,' approved  March  20,  -1895,  the  same  be- 
\ag  sections  3717,  8723  and  3738  of  volume 
1  of  BaIllDger*8  Annotated  Codes  and  Stat- 
utes of  Washington,  and  declaring  an  emer- 
gency." It  will  be  seen  that  by  this  title 
the  Legislature  only  contemplated  an  amend- 
ment of  sections  3,  9,  and  24;  no  amendment 
of  section  5  being  mentioned.  Sections  3,  9, 
and  24  were  amended  In  the  body  of  the  act 
and  also  section  5.  In  a  case  exactly  parallel 
to  this,  the  Supreme  Court  of  Kansas  held 
such  an  amendatory  act  to  be  unconstitutional 
as  to  the  section  not  mentioned  In  the  title, 
but  constitutional  as  to  the  other  sections 
amended,  where  the  several  sectiom  were  not 
dependent  the  one  upon  the  other.  State  ex 
rel.  V.  Bankers,  etc.,  Ass'n,  23  Kan.  490. 
Section  5,  as  sought  to  be  amended  by  the 
act  of  1905,  is  In  no  wise  dependent  upon 
the  other  sections,  nor  are  any  of  them  de- 
pendent upon  It  We  therefore  hold  that, 
as  to  the  attempted  amendment  of  section  5, 
the  act  of  1905  is  unconstitutional,  and  that 
as  to  the  remaining  sections  It  is  valid. 
From  this  holding  it  follows  that  the  original 
section  5,  as  contained  In  the  act  of  1895,  Is 
still  in  effect,  and  the  bonds  to  be  given  by  the 
commissioners  should  each  be  $5,000.  Never- 
theless the  commissioners  were  de  facto  offi- 
cers, and,  having  entered  Into  the  possession 
of  their  offices  and  upon  the  discharge  of  their 
duties,  their  acts  were  not  Invalid,  nor  conld 
they  be  questioned  by  the  relators  in  this 
collateral  proceeding.  28  Am.  &  Eng.  I^nc. 
of  Law,  355  ;  8  Am.  &  Eug.  Enc.  of  Law, 
786,  TO7.   We  have  passed  upon  the  constl- 
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tntlonallty  of  the  act  of  1905  for  the  reason 
that  we  will  hereinafter  base  an  ailment 
on  section  9,  as  amended  therein. 

The  relators  contend  that  after  the  original  _ 
petition  had  been  filed  no  amendments  chang- 
ing the  system  proposed  by  the  commissioners 
could  be  allowed.  We  think  this  objection 
is  entirely  too  technical ;  for,  while  any  sys- 
tem proposed  by  an  original  petition  or  an 
amended  petition,  npon  which  a  hearing  Is 
finally  had,  should  be  either  adopted  or  re- 
jected by  the  court,  there  is  no  reason  why 
the  petition  might  not  be  amended  for  the 
pnrpose  of  permitting  the  commissioners  to 
propose  a  change  In  the  system,  provided  no- 
tice of  such  amendment  be  given  to  all  of  the 
defendants,  and  a  full  hearing  be  had  on 
such  amended  petition.  It  certainly  would 
save  time  and  expense  to  amend.  Instead  of 
compelling  the  petitioners  to  dismiss  and 
commence  an  entirely  new  proceeding. 

Upon  the  hearing  there  seems  to  have  been 
considerable  contention  on  the  question  as  to 
whether  the  proposed  system  was  more  or 
lees  feasible  than  some  other  system  which 
might  have  been  proposed.  The  mere  fact 
that  some  system  not  proposed  might  be 
feasible  does  not  deprive  the  court  of  anthor- 
Ity  to  approve  the  system  actually  proposed. 
If  It  be  feasible  and  proper,  even  though  it 
might  appear  that  a  system  not  proposed 
would  In  some  respects  or  to  some  degree  be 
more  feasible.  The  question  before  the  court 
Is  whether  the  system  proposed  Is  feasible 
and  substantially  complies  with  the  require- 
ments of  the  statute. 

The  evidence  shows  that  a  dam  has  been 
placed  across  the  mouth  of  the  Edison  slough, 
which  the  relators  contend  Is  a  navigable 
stream.  It  appears  that  this  slough  Is  mean- 
dered, but  It  also  appears  that  during  the 
greater  portion  of  the  year  It  Is  dry,  except 
during  high  tide,  at  which  time  It  Is  navigable 
for  a  short  distance  for  small  craft  and  float- 
ing logs.  The  dam  was  evidently  built  to 
keep  out  the  high  tide,  so  that  the  slough 
might  be  utilized  as  a  reservoir  to  receive 
and  hold  water  from  the  drainage  system 
imtil  it  could  be  discharged  during  low  tide. 
The  dam  was  constructed  without  any  au- 
thority from  the  United  States  government, 
and  the  relators  contend  that  it  cannot  be 
used  In  the  drainage  system,  as  its  removal 
might  be  ordered  by  the  government  author- 
ities. We  do  not  think  the  evidence  shows 
this  North  Ramlsh  river  or  Edison  slough  to 
be  navigable  to  such  an  extent  as  to  re- 
quire the  consent  of  the  United  States  govern- 
ment to  its  obstruction  by  a  dom. 

The  objections  raised  -by  the  relators, 
which  we  consider  of  the  moat  vital  Impor- 
tance, are  thosewhcrelntheycontend  that  the 
court  erred  (1)  In  overruling  their  demurrer 
to  the  amended  petition;  and  {2)  In  finding 
that  all  the  lands,  real  estate,  and  premises 
xonght  to  be  appropriated  and  acquired  for 
the  purpose  of  rights  of  way  are  necessary 
for  the  construction  of  the  Impi-ovemeuts 


sought  to  be  made  by  the  commissioners. 
From  an  examination  of  the  entire  drainage 
act  of  1895  and  the  amendments  thereto,  we 
conclude  it  to  be  the  duty  of  the  commission- 
ers of  the  district  to  originate  and  select  the 
proposed  system  of  Improvement  which  is  to 
be  submitted  to  the  court,  and  the  act  con- 
templates that  they  shall  submit  an  entire 
system  complete  In  all  its  details  for  the 
approval  or  disapproval  of  tlie  court.  We 
think  the  petition  In  this  regard,  even  as 
amended,  is  Insufflclent.  From  an  examin- 
ation of  section  2  of  the  statute  It  will  be 
seen  that,  when  It  was  proposed  to  organize 
the  district,  the  petition  for  such  organization 
was  required  to  contain  a  brief  description 
of  the  proposed  system  of  drainage,  desig- 
nating the  point  of  outlet,  the  route  over 
which  it  is  to  be  constructed,  together  with 
the  proposed  spurs  and  branches,  and  the 
termini  thereof.  Section  9,  as  amended  in 
1905  (Laws  1805,  p.  277,  c.  115,  amended  by 
Laws  19(K,  p.  362,  c.  175),  provides  for  the 
filing  of  a  petition  with  the  superior  court 
which  shall  show  that  such  proposed  system 
of  drainage  is  necessary  to  drain  all  of  the 
lands  described  in  the  petition,  and  that  all 
lands  sought  to  'he  appropriated  for  said 
right  of  way  are  necessary  to  be  used  In  the 
construction  andmalntenanceofthe  improve- 
ments. The  petition  must  set  forth  the 
route  and  termini  of  this  system,  with  a  com- 
plete description  thereof,  together  with 
specifications  for  its  construction  with  all 
necessary  plats  and  plans  thereof,  with 
draughts  of  any  artificial  appliances  or 
equipments  necessary  In  aid  thereof,  together 
■with  the  estimated  cost  of  the  proposed  im- 
provements and  other  facts  and  data.  We 
think  that  at  no  time  has  the  petition,  even 
as  amended,  given  a  complete  description 
of  the  proposed  Improvement,  with  specifica- 
tions for  its  construction.  There  can  be  no 
misunderstanding  as  to  what  the  word 
"specifications"  means  in  this  connection.  It 
Is  here  applied  to  a  public  Improvement,  and 
Its  use,  together  with  the  use  of  the  words 
"necessary  plats  and  plans,"  and  the  further 
words  providing  for  draughts  of  any  art- 
ificial appliances  or  equipment  necessary 
in  aid  of  the  improvement,  together  with  the 
estimated  cost  thereof.  Indicate  that  such  a 
system,  with  plans  and  specifications,  is  to 
be  prepared  and  submitted  In  the  petition 
as  will  enable  the  commissioners  in  the  event 
of  Its  approval  and  adoption  to  proceed  by 
contracting  for  and  constructing  the  improve- 
ment without  change.  There  has  been  no 
system  with  plans  and  specifications, 
draughts,  and  drawings  submitted  hero 
which  would  enable^  the  commissioners  to 
proceed  with  this  Improvement  unless  they 
are  to  prepare  further  details,  plans,  and 
specifications  after  the  court  and  jury  have 
acted.  By  section  14  It  Is  provided  that  in 
case  the  damages  or  amount  of  compensation 
for  the  riglit  of  woy,  together  witli  the  esti- 
mated cost  of  the  Improvement,  amount  to 
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more  than  the  mazliDum  amount  of  beneQts 
which  Tvill  be  derived  from  said  Improve- 
ment, the  court  aball  dismiss  the  proceedings. 
The  estimated  cost  of  the  improvement 
mentioned  In  this  section  undoubtedly  means 
tiie  estimated  cost  as  shown  by  the  petition. 

There  is  no  showing  here  of  the  estimated 
cost.  The  engineer  who  made  the  plan  never 
made  any  such  estimate,  nor  was  he  able  to 
testify  what  the  probable  cost  would  be. 
The  only  evidence  upon  this  point  was  given 
by  one  of  the  commissioners  who  was  not 
shown  to  'be  an  expert  or  competent  to  test- 
ify, and  he  made  no  estimate  of  the  cost  of 
the  entire  system.  Section  18  provides  that 
after  the  filing  of  the  certificate  with  the 
county  auditor  the  commlasloners  of  the 
drainage  district  shall  proceed  with  the  con- 
stniction  of  the  said  improvement,  evidently 
meaning  tb^  improvement  proposed  by  the 
petition.  Section  19  provides  that  the  work 
shall  begin  at  the  outlet  thereof  and  shall 
be  completed  towards  the  termluus  of  the 
system  with  all  expedition  possible,  evident- 
ly contemplating  that  the  entire  system  as 
proposed  by  the  petition  shall  be  speedily 
completed.  But  here  it  Is  conceded  that  the 
commissioners  intend  to  construct  only  a 
portion  of  one  ditch.  It  is  further  provided 
by  .section  19  that  no  change  shall  be  made 
in  the  proposed  improvement  except  on  the 
written  consent  of  all  the  landowners  to  be 
benefited  thereby.  Without  their  consent 
substantial  changes  can  only  be  made  by 
filing  a  new  petition  setting  forth  such  pro- 
posed changes,  and  further  proceedings  must 
be  had  upon  such  petition.  Tbia  evidently 
contemplates  that  the  origtaal  system  pro- 
posed in  a  petition  and  approved  by  the  court 
shall  be  followed  at  ail  times,  and  that  a 
sulii^tantial  modification  caii  be  made  only 
iu  the  manner  provided  fcy  the  statute. 
Farnham,  in  volume  2  of  his  work  on  Waters 
and  Watercourses,  at  section  205,  says:  "To 
make  a  drainage  improvement,  of  any  bene- 
fit, it  must  be  constructed  on  a  plan  that  will 
be  effective  to  the  accomplishment  of  the  end 
In  view.  Taxpayers  have  a  right  to  demand 
tliat  liefore  the  enterprise  Is  entered  upon  it 
shall  have  been  determined  to  be  practi- 
cable, and  that  the  general  character  of  the 
Improvement  shall  be  designated.  When 
they  are  entitled  to  pass  upon  the  question 
whether  or  not  the  Improvement  shall  be 
made,  they  can  exwclse  no  intelligent  Judg- 
ment until  they  know  the  plan;  and.  if  they 
are  entitled  to  no  voice  in  the  matter,  they 
may  make  effective  opposition  Id  case  the 
plan  is  defective.  They  also  have  a  right 
to  have  the  plans  fixed  so  that  no  departure 
from  them  shall  be  effected  during  the 
progress  of  the  work.  The  courts  will  not 
interfere  with  a  plan  which  has  been  adopted 
In  good  faith,  and  which  will  effect  the  in- 
tended object,  although  It  may  not  be  the 
best  that  could  be  devlBed."  This  language 
Is  taken  from  the  chapter  on  drainage  which 
Includes  systems  oC  the  character  here  in- 


volved, although  It  Is  also  applicable  to 
sewerage  in  cities  ajiA  other  municipali- 
ties. In  section  210  Mr.  Farnham  says 
that  "knowledge  of  what  is  to  be  done  is  a 
necessary  Ingredient  In  passing  Judgment 
upon  the  feasibility  of  any  plan  for  public 
improvement  Therefore  it  is  desirable  that 
the  details  of  an  intended  Improvement 
should,  so  far  as  possible,  be  worked  out  and 
stated  in  a  formal  manner  before  the  propo- 
sition of  its  adoption  la  submitted  to  the 
voters,  or  to  the  authorities  to  whom  the 
matter  is  committed.  The  taxpayer  has  a 
right  to  have  this  done  In  order  that  he  may 
know  whether  to  acquiesce  in  the  proceeding, 
or  to  take  steps  to  contest  it."  In  section 
211  he  also  lays  down  the  doctrine  that  the 
cost  of  the  improvement  must  be  estimated. 
This  seems  to  be  contemplated  by  the 
statute  of  1895.  In  section  212  Mr.  Farnham 
also  says  the  route  should  be  described; 
in  section  21H  that  the  dimensions  shall  be 
fixed.  We  think  these  principles  announced 
by  Mr.  Farnham  are  In  direct  harmony  with 
the  provisions  of  the  statute  which  we  are 
now  considering.  In  short,  our  construction 
la  that  a  doty  devolves  upon  the  commlssiou- 
ers  to  have  a  full  and  complete  system  pre- 
pared by  a  competent  surveyor  or  engineer 
and  draftsman,  whom  they  are  authorized 
by  section  10  to  employ,  and  that  this  system 
shall  Iw  complete,  shall  contain  plans,  specifi- 
cations, details,  and  estimates,  so  that,  if 
approved  by  the  court,  contracts  may  be 
made  and  the  work  performed  in  accordance 
therewith.  It  then  devolves  upon  tbe  court 
to  pass  upon  the  practicability  of  this  Im- 
provement as  contemplated  by  section  12. 
and  determine  whether  the  use  to  be  made 
of  the  lands  sought  to  be  appropriated  Is  a 
publle  use,  and  to  Impanel  a  jury  to  assess 
tbe  damages  and  benefits  and  fix  tbe  value 
of  the  lands  taken.  Thereafter  It  becomes 
tbe  duty  of  tbe  commissioners,  if  the  action 
Is  not  dismissed,  to  proceed  with  the  Im- 
proTem«it  In  accordance  witti  the  plans  sub- 
mitted to  and  approved  by  Ibe  court,  without 
any  substantial  diange.  Tbe  petition  In  this 
case  does  not  comply  vrltb  the  requirements 
of  tbe  statute,  nor  does  the  proof  seem  to  be 
sufficient  to  support  the  Ondlngs.  The  trial 
court  erred  In  Its  findings  and  In  ordering 
that  a  Jury  be  impaneled  to  assess  tiie  dam- 
ages and  benefl1»  and  ascertain  tbe  value  of 
tbe  property.  It  Is  not  necessary  that  this 
action  should  be  dismissed  and  tbe  district 
dissolved,  as  demanded  by  the  relators.  We 
see  no  reason  wby  tbe  respondents  should 
not  be  permitted  to  exercise  their  option  of 
dismissing  and  commencing  a  new  proceed- 
ing, or  taking  leave  to  amend  tbelr  petition 
herein  within  such  reasonable  time  as  tiiey 
may  be  able  by  an  amended  petition  to  sub- 
mit to  tbe  court  a  proper  system  in  accord- 
ance with  the  views  herein  expressed. 

It  Is  ordered  Uut  the  rulings  and  orders 
of  tbe  trial  court  be  reversed,  and  that  this 


Digitized  by  Google 


270 


8S  PAOIFIO  REFOBTBB. 


cause  be  remanded  for  further  proccedlDgB 
In  accordance  yrlOi  tills  opinion. 

MOUNT,  a  J.,  and  BUDKIN.  PULLBR- 
TON,  ROOT,  DT7NBAR,  and  HADLBT.  JJ^ 
concur. 


(42  Wash.  4ST] 

ATTEBERZ  et  al.  t.  O'NBIL  et  al. 
(Supreme  Court  of  Washington.  April  8, 1006.) 

1.  HOBTOAOKB— MOBTBAOIS  AS  BONA  JPHOt  POB- 

OHABBit— Notice— Recobdb. 

The  recording  of  a  mortgage  executed  by 
a  grantee  and  his  daughter  at  about  the  time 
of  the  execution  of  the  deed,  givea  no  notice 
to  a  mortgagee  In  a  Bubseqneut  mortgage  exe- 
cuted by  the  grantee  of  any  claim  on  toe  part 
of  the  children  of  the  grantee  as  heirs  of  their 
deceased  mother,  and  on  purchasing  the  premises 
on  a  foreclosure  of  his  mortgage  he  is,  in  the 
absence  of  actual  knowledge  of  the  daim  of 
tlie  children  at  the  time  of  tbe  execution  of  the 
mortgage,  a  bona  fide  purchaser  freed  from  any 
claim  of  the  children. 

2.  SaUS— PoBSBSSiON. 

Tbe  occupation  of  land  by  minor  cUidren 
with  their  father  Is  not  notice  of  a  claim  on 
the  part  of  the  children  as  heirs  of  their  de- 
ceased mother,  and  a  mortgagee  in  a  mortgage 
executed  ,by  the  father  who  purchases  the  prem- 
ftKs  at  a  foreclosure  sale  is,  in  the  absence  of 
actual  knowledge  of  the  claim  of  the  children  at 
the  time  of  the  execution  of  the  mortgage,  a 
bone  fide  purchaser  freed  from  any  claim  of 
the  children. 

8.  SaUS— DUTT  or  PmOHASBB  TO  EZAUIHE 
TiTU. 

A  purchaser  must  exercise  due  diligence  to 
ascertain  the  status  of  his  grantors  at  the 
time'  they  acquired  and  conveyed  the  property, 
but  be  is  not  required  to  go  outside  of  the  record 
to  ascertain  whether  any  grantor  bad  an  equity 
in  the  premises  before  the  acquisition  of  the  ti- 
tle, and  whether  he  was  married  or  single  wtien 
thi9  equity  was  acquired. 

[Ed.  Note.r-For  caaea  in  point,  see  vol.  48. 
Cent.  Dig.  Vendor  and  Purchaser.  S|  477-404.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty;  C.  H.  Neal,  Judge. 

Action  by  Cora  Attebery  and  others  against 
B.  F.  O'Nell  and  others.  From  a  Judgment 
granting  relief  to  plaintiffs,  both  parties  ap- 
peal. Reversed,  with  directions  to  dismiss 
action. 

Mark  F,  Mendenhall,  Wm.  E.  Richardson, 
and  Harry  A.  Rhodes,  for  plalntlfTs.  A.  E. 
Gallagher  and  W.  3.  Thayer,  for  defendants. 

PER  CURIAM.  On  the  13th  day  of  Sep- 
tember, 1884,  the  Northern  Pacific  Railroad 
Company  agreed  to  convey  the-  south  half 
of  section  31,  township  21  N.,  range  45  E.,  W. 
M.,  in  Spoiiane  county,  to  Adelbert  H.  Wheel- 
er, by  written  contract  of  that  date.  On  the 
9th  day  of  October,  1884,  said  railroad  com- 
pany agreed  to  convoy  lots  3  and  4  of  section 
5,  township  20  N.,  range  45  W.,  W.  M.,  in 
Whitman  county,  to  Thomas  Coakley,  by  a 
like  written  contract  Coakley  thereafter  as- 
signed his  contract  to  Wheeler,  and  Wheeler 
assigned  both  contracts  to  M.  M.  Cowley, 
as  security.  On  the  2Ctb  day  of  June,  18S7, 


Wheeler  agreed  to  convey  tbe  lands  em- 
braced in  both  contracts  to  Hardin  T.  Atte- 
bery, In  consideration  of  60  bushels  of  wheat 
per  acre,  to  be  delivered  In  six  annual  in- 
stallments of  10  bushels  to  tbe  acre  each. 
At  tbe  instance  of  Wheeler,  this  contract 
was  ratered  Into  betweai  Attebery  and  Cow- 
ley, to  whom  the  railroad  contracts  had  been 
assigned.  Some  time  thereafter  the  indebt- 
edness doe  from  Wheels  to  Cowley  was 
paid  or  takea  np,  and  at  the  request  of  the 
former  the  railroad  contracts  and  the  wheat 
contract  were  assigned  by  Cowley  to  Ham  & 
Son.  During  the  years  1888-1800,  something 
over  13,000  bushels  of  wheat  were  delivered 
by  Attebery  to  Ham  &  Son  under  the  above 
contract  In  the  latter  part  of  the  year  1800, 
D.  T.  Ham,  the  surviving  partner  of  the  firm 
of  Ham  &  Son,  agreed  to  accept  $4,500  in 
cash  In  lieu  of  the  balance  of  the  wheat  to 
be  delivered  under  the  wheat  contract,  and 
Attebery,  the  other  party  to  the  contract, 
agreed  to  pay  that  amount.  The  necessary 
assignments  were  thereupon  executed  to  en- 
able Attebery  to  obtain  title  from  the  rail- 
road company,  and  on  the  26th  day  of  Feb- 
ruary, 1001,  the  lands  embraced  in  both  con- 
tracts were  conveyed  to  Attebery  by  the  rail- 
road company.  At  or  about  the  same  time 
Attebery  and  Samantha  Attebery,  his  daugh- 
ter, mortgaged  the  premises  to  tbe  Demlng 
Investment  Company,  for  about  $5,000,  to 
enable  them  to  make  payment  to  D.  T.  Ham 
In  satisfaction  of  the  wheat  <*ontract  Upon 
the  execution  of  the  wheat  contract  In  1887, 
Attobery,  his  wife,  and  three  daughters  en- 
tered into  possession  of  the  lands  described 
therein.  In  December,  1888,  after  the  de- 
livery of  the  first  installment  of  wheat  nnder 
the  wheat  contract,  amounting  to  4,200  bush- 
els, the  wife  of  Attebery  and  the  mother  of 
the  present  plalntifFs  died  Intestate.  It  does 
not  appear  that  any  administration  was  ever 
had  upon  her  estate.  Some  time  iffior  to 
March  20.  189^,  Attebery  remarrledi  and  on 
that  day  he  and  his  second  wife  mortgaged 
the  above-described  lands  to  the  defendant 
O'Ndl,  to  secure  the  payment  of  the  sum  of 
$1,891.50.  This  mortgage  was  r^larly  fore- 
closed, and  the  defendant  O'Nell  now  holds 
and  claims  the  land  under  and  by  virtue  of 
a  sheriff's  deed.  The  plaintiffs  brought  this 
action  as  heirs  at  law  of  their  deceased  moth- 
er, to  recover  an  undivided  onfe-half  interest 
In  the  property,  and  for  an  accounting  of 
the  rents  and  profits.  The  court  below 
awarded  them  an  undivided  seven  eighty- 
thirds  of  the  property,  and  a  like  proportion 
jf  the  net  rents  and  profits.  From  this  judg- 
ment both  parties  have  appealed. 

The  two  principal  questions  presented  on 
the  appeal  are:  (1)  Did  the  mother  of  tbe 
plaintiffs  have  an  interest  In  the  property  In 
controversy  which  passed  to  her  children 
by  operation  of  law  upon  her  death?  and  (2) 
Is  the  defendant  O'Neil  a  bona  fide  pui-cbaset 
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fbr  TOlne  without  notlceT  Tbe  conclvilon  we 
bare  reached  on  tiie-  last  quesUon  la  dedalve 
«f  the  ca8&  Tbe  omrt  below  foand  tbat  the 
defendant  0*Nell  had  fnll  notice  and  knowl- 
edge of  tbe  rigbt,  title,  and  Interrat  of  the 
plaintiffs  as  beirs  of  their  deceased  mother, 
at  the  time  of  the  execution  of  the  mortgnge 
under  which  he  claims  title,  hut  with  this 
finding  we  cannot  agree.  It  la  not  clRlmed 
that  O'Neil  knew  tbe  former  Mrs.  Attebery, 
or  knew  that  she  or  her  children  had  or 
claimed  any  Interest  In  tbe  property,  until 
long  after  the  execution  of  the  mortgage  un- 
der which  be-  now  holds.  Nor  did  he  have 
record  notice.  The  only  instrument  of  rec- 
ord affecting  the  title,  aside  from  the  deeds 
to  Attebery,  was  the  mortgage  executed  by 
Attebery  and  bis  daughter  to  tbe  Demlng  In- 
vestment  Company.  The  record  of  this  mort- 
gage was  no  notice  of  any  claim  on  the  pnrt 
of  tbe  children,  for  as  to  them  it  was  with- 
out tbe  chain  of  title.  The  utmost  notice 
It  Imported  was  tbat  Attebery  was  unmar- 
ried at  the  time  of  its  execution.  Nor  Is 
there  any  merit  in  tbe  contention  tbat  tbe 
residence  of  tbe  plaintiffs  upon  tbe  land  with 
their  father  gave  notice  to  third  parties  of 
any  claim  tbey  might  have  to  tbe  premises. 
The  occupation  of  land  by  minor  children 
with  their  parents  is  entirely  consistent  with 
the  full,  legal,  and  equitable  title  (n  the 
parents,  and  is  not  of  Itself  any  notice  of  a 
claim  on  tbe  part  of  the  children.  The  court 
would  perhaps  have  been  justlQed  In  finding 
that  the  defendant  O'Nell  knew  that  the 
plaintiffs  were  the  children  of  Hardin  T. 
Attebery,  by  a  former  wife,  hut  this  would 
not  be  snfllcient  to  charge  him  with  notice  of 
their  claim  to  the  property.  A  purchaser 
mtut,  no  doubt,  exercise  dae  diligence  to  as- 
certain the  statns  of  his  Bereral  grantors  at 
the  time  they  acquired  and  conveyed  the 
property,  hnt  be  la  not  bound  to  go  outside  of 
and  beyond  the  record  to  ascertain  whether 
any  anch  ^nuitor  bad  an  equity  In  the  prem- 
ises before  he  acquired  his  title,  and  whether 
be  was  married  or  single  when  such  equity 
waa  acquired.  If  aucb  were  the  eas^  records 
and  deeds  would  be  of  little  ovail,  and  the 
erllB  resulting  from  the  adoption  of  such  a 
rule  would  far  outweigh  any  benefita  to  be 
derived  fnnn  It.  If  a  grantee  is  uomarrlecl 
at  the  time  he  acquires  title  to  the  property, 
and  tbe  record  discloses  no  equity  In  blm 
prlw  to  the  conveyance,  a  purchaser  Is  un- 
der no  obligation  to  look  beyond  this,  and 
if  be  parts  with  bis  money  in  good  faith  and 
without  notice  of  any  latent  equity,  the  law 
will  protect  him. 

We  are,  therefore,  of  the  opinion  tbat  the 
defendant  O'Neil  is  a  bona  fide  purchaser  for 
value  without  notice,  and  that  be  took  the 
title  free  from  any  claim  or  equity  tbat  tbe 
plaintiffs  or  tbeir  deceased  mothw  may  have 
had  In  tbe  premises. 

The  judgment  is  therefore  revenged,  with 
directions  to  dismiss  the  action. 


  (41  Wash.  W) 

8HINID  et  al.  r.  CULVBR  et  al.' 

(Stqireme  Court  of  Washtaigton.  March  81, 
1000.) 

1.  Appkal  —  Review  —  Pi^oiNO  —  Auxnn- 

UENTS, 

The  action  of  the  court  In  allowiog  amend- 
menta  to  pleading  will  not  be  disturbed  in  the 
absence  of  an  abuse  of  dUcretion. 

I  Ed.  Note. — For  eases  In  point,  see  vol.  S,  - 
Cent  Dig.  Appeal  and  Error,  |  3825.] 

2.  BEPLBvin— Admtssibilitt  of  EviDtNca. 

Where,  on  the  iflsue  of  the  ownership  of 
personalty,  in  an  action  for  the  possession  there* 
of.  it  was  necessary  for  a  party  to  show  that  a 
tbIH  person  through  whom  he  claimed  title 
had  title,  evidence  abowtng  that  tlie  third  per* 
son's  claim  was  fraadulent  wai  admissible. 

3.  Evidence— Secondabt  Evidence— G bounds 
FOB  Admission. 

Where  a  party  claimed  that  personalty  was 
conveyed  by  a  deed  conveying  land,  and  the 
adverse  party  had  obtained  pOKsession  of  the  ' 
deed  which  waa  not  recorded,  and  he  failed  to 
produce  it  at  the  trial,  though  required  to  do  so, 
parol  evidence  of  the  contents  of  the  deed  was 
admissible. 

[Ed.  Note.— For  cascB  In  point,  see  vol.  2D. 
Cent  D.ig,  Evidence,  $  50G.J 

Appeal  from  Superior  Court,  Spokane  Co\m- 
ty;  Wm.  A.  Huneke,  Jndge. 

Action  by  P.  C.  Shine  and  others  against 
George  E.  Culver  and  another.  From  a  JutU^ 
ment  for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Charles  V.  Roberts  and  P.  0.  Shine,  for 
■appellants.  Jas.  A.  Wllllama  and  Denton 
M.  Crow,  for  respondents. 

MOUNT,  0.  J.  Appellants  brought  this 
action  In  the  court  below  to  recover  posses- 
sion of  a  certain  lot  of  stone  cutter's  tool^ 
and  for  rent  for  tbe  use  of  tbe  tools.  The 
complaint  alleged  ownership  and  right  of 
possession  In  the  plaintiffs.  Tbe  defendants 
mswered,  denying  tbe  allegations  of  tbe  com- 
plaint, and  alleged  ownership  and  possession 
in  themselves.  Upon  these  issues  the  case 
was  tried  to  the  court  and  a  Jury.  A  ver^ 
•lict  was  rendered  In  favor  of  the  defendants, 
and  a  judgment  entered  thereon.  Plalutiffs 
appeal,  and  allege  that  the  court  erred  in 
permitting  respondents  to  amend  their  an- 
swer at  tbe  time  of  the  trial.  The  applica- 
tion to  amend  appears  to  have  been  made 
:ind  served  several  days  before  tbe  trial.  Thb 
appellants  were,  therefore,  not  taken  by  sur- 
prise, and  no  request  for  a  continuance  was 
made  on  account  of  tbe  amendment.  Amend- 
ments of  tbe  kind  here  allowed  are  lai^ely 
discretionary  with  tbe  trial  court,  and  ita 
action  In  tbat  respect  will  not  be  disturbed 
in  the  absence  of  an  abuse  of  such  discre- 
tion. Bishop  V.  Averill,  19  Wash.  490.  33 
Pac.  726;  Jones  v.  Western  Manufacturing 
Co.,  32  Wash.  375,  73  Pac.  359.  No  abuse  of 
discretion  appears  In  this  case. 

Appellants  next  allege  that  the  court  erred 
In  admitting  certain  evidence  tending  to 
show  that  tbe  title  of  the  property  in  Robert 
Russell  was  fraudulent  Appellants  claim 
title  through  Buasell.  In  order  tovmaintaik 
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their  title.  It  was  nereflsary  to  show  that 
RnsBell  was  the  owner.  Respondents  denied 
that  Russell  was  the  owner,  and  alleged  that 
his  claim  of  ownership  was  fraudulent.  Any 
evidence  which  tended  to  show  that  such 
claim  was  fraudulent  was  competent  to  de- 
feat appellants'  claim  of  ownership.  It  was, 
therefore,  not  error  to  receive  the  evidence. 

Appellants  allege  that  the  court  erred  in 
refusing  to  strike  certain  evidence  as  to  the 
contents  of  a  quitclaim  deed.  Respondents 
claim  title  to  the  tools  through  appellant 
Shine.  It  appears  that  Mr.  Shine  sold  a  cer- 
tain Interest  In  a  stone  quarry  to  respondents 
by  a  quitclaim  deed,  and  respondents  testified 
that  a  part  of  the  tools  In  question  were  sold 
along  with  the  quarry,  and  that  the  quitclaim 
deed  recited  the  fact  that  the  tools  were  con- 
veyed with  the  land.  This,  however,  was 
denied  by  Mr.  Shine.  It  also  appears  that 
Mr.  Shine  bad  obtained  possession  of  the 
deed,  which  had  not  been  recorded,  and  had 
retained  the  same  prior  to  the  trial.  He 
was  required  to  produce  the  deed  at  the 
trial,  and  failed  to  do  so.  The  trial  court 
thereupon  permitted  oral  evidence  of  its  con- 
tents. The  evidence  was  clearly  competent 
under  the  circumstances,  and  the  court  did 
not  err  In  refusing  the  motion. 

Appellants  next  complain  that  the  court 
erred  in  refusing  to  exclude  Mr.  'WilUams, 
respondents'  attorney,  from  the  trial  of  the 
case,  upon  the  alleged  ground  that  Mr.  Wil- 
liams bad  previously  been  attorney  for  Mr. 
Shine  in  litigation  between  the  some  parties 
concerning  these  same  tools.  We  Rnd  noth- 
ing In  the  record  to  justify  this  contention. 
It  Is  true  that  Mr.  Wllllnms  had  previously 
represented  Mr.  Shine  In  another  action  be- 
tween other  parties  In  which  a  part  of  these 
tools  were  in  question.  But  at  that  time  Mr. 
Williams  was  representing  these  respond- 
ents particularly,  and  Mr.  Shine  by  courtesy. 
There  was  no  showing  of  any  inconsistency 
In  Mr.  WilUams  now  representing  these  re- 
spondents in  this  action  as  against  Mr.  Shiue 
and  his  co-appellants.  No  exceptions  were 
taken  to  any  of  the  Instructions  given  to  the 
Jury,  and  the  case  seems  to  have  been  fairly 
tried,  and  there  is  ample  evidence  to  support 
the  verdict  of  the  jury.  This  Is  a  second 
trial  upon  substantially  the  same  issues,  and 
a  second  verdict  in  favor  of  respondents. 

There  appears  to  he  no  error  In  the  record, 
and  the  Judgment  is  therefore  affirmed. 

DUNBAR,  ROOT,  RUDKIN,  FULLER. 
TOM,  and  HADLEY,  3 J.,  concur. 

CBOW,  J.,  having  been  ot  counsel,  took  no 
part 

(33  MODt.  480} 

STATE  T.  KOCn. 
(Supreme  Court  of  Montana.   Feb.  19,  1006.) 

Criminal  Law  —  Plea  of  Not  Guilty  —  Di- 

BEc-riNo  Verdict— Question  fob  Jury. 

Const,  art.  3,  5  1(>.  Runmntips  to  an  opcuaed 
a  trial  by  jury,  secUoa  29  declares  that  the 


provisions  of  the  Constitution  are  mandatory 
unless  declared  otherwise  by  express  words,  and 
flection  23  provides  that  in  prosecutions  for  mis- 
demeanors the  jury  in  a  justice's  court  shall 
consist  of  not  more  than  six  persons,  and  that 
the  right  to  a  trial  by  jury  may  be  waived  in  the 
justice  or  district  court  by  default  of  appear- 
ance, or  by  consent  as  may  be  prescribed  by 
law.  Pen.  Code,  g  2105,  provides  that  apon  the 
trial  of  any  offense  questions  of  law  shall  tie 
decided  by  the  court  and  those  of  fact  by  the 
jury.  Section  2000  authorizes  the  court  to  ad- 
vise a  verdict  of  acquittal  n-here  the  evidence 
does  not  warrant  a  conviction.  Held  that, 
though  tlie  evidence  conclusively  shows  defend- 
ant's guilt,  the  court  cannot  on  a  plea  of  not 
guilty  instruct  the  jury  to  convict. 

[EM.  Note, — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  1713.1 

Appeal  from  District  Court,  Fergus  Coun- 
ty; B.  K.  Cheadle,  Judge. 

Harry  Koch  was  convicted  of  murder,  and 
he  appeals.  Reversed. 

Iluntoon,  Worden  &  Smith,  for  appellant 
Albert  J.  Galon.  Atty.  Gen.,  and  W.  H.  Poor- 
man,  Asst.  Atty.  Gen,,  for  the  State. 

BRANTLY.  C.  J.  The  defendant  was  by 
information  charged  with  the  crime  of  mur- 
der. Upon  his  plea  of  not  guilty  he  was  tried 
and  found  guilty  of  voluntary  manslaughter 
and  sentenced  to  a  term  of  10  years  in  the 
state  prison.  He  has  appealed  from  the 
jndgment  and  an  order  denying  him  a  new 
trim. 

The  circumstances  attending  the  homicide 
are  the  following:  On  February  15,  1904, 
the  date  of  the  homicide,  the  defendant  and 
three  others  were  engaged  In  a  game  of  cards 
in  a  saloon  owned  and  conducted  by  one 
Joseph  D.  Vander,  In  the  village  of  Stanford, 
Fergus  county.  The  play  had  hegim  early 
in  the  morning,  and  had  continued  until 
about  2  o'clock  in  the  afternoon.  A  "treat" 
went  with  each  game.  During  the  day,  be- 
ginning before  brfakfast,  the  defendant  had 
been  drinking,  and  at  the  time  of  the  killing 
was  somewhat  intoxicated.  A  short  time 
before  2  o'clock  Vander  and  one  Louis  Re- 
guln  began  playing  the  same  game  at  an- 
other table  near  by ;  Vander  sitting  just  back 
of  the  defendant  with  his  face  in  the  opposite 
direction.  Other  persons  were  prrsent.  to  the 
number  of  perhaps  a  dozen,  looking  on. 
Presently  Vander  turned  In  his  chair,  called 
the  attention  of  the  defendant  to  the  hand 
he  (Vander)  held  and  asked  hlro  whether 
it  was  good  for  four  points.  After  looking 
at  it  the  defendant  said  It  was.  Vander  ban- 
tered him  to  play  It  against  Seguln.  The  de- 
fendant Anally  bet  $20  with  Seguln  that  he 
could  make  four  points  with  It,  and  took  and 
played  It  against  Seguin's  hand,  but  lost.  Se- 
guln took  themoney.  Immediately  thereafter 
there  was  considerable  talk  among  those 
present  as  to  the  value  of  the  hand,  and 
whether  It  was  possible,  if  played  against 
one  who  understood  the  game  and  holding 
Seguin's  hand,  to  make  four  points  with  It 
It  was  in  fact  a  trick  hand,  dealt  to  catch 
and  fleece  the  unwary.  Having  learned  that 
he  had  been  defrauded  of^iUs  money,  de* 
Digitized  by  L^OOglC 


Uont) 


STATE  T.  KOCH. 


273 


Cendant  became  angry.  He  accnaed  Vanda 
of  taklnff  part  In  tbe  fraud,  and  finally  be- 
came so  affected  by  bis  feelings  tbat  he  wept 
Some  of  the  state's  witnesses  testify  tbat 
he  rqieatedly  threatened  to  get  even  with 
or  kill  some  of  tibose  who  had  robbed  him. 
Howerer,  after  the  Iat»e  of  "some  minutes" 
be  left  the  saloon,  went  across  tbe  street 
to  his  hotel,  obtained  his  rifle,  and  came 
back,  pumping  a  cartridge  Into  the  chamber 
as  he  approa^ed  the  saloon.  Upon  enters 
Ing  be  snw  no  one  there ;  the  proprietor  and 
tbe  others  who  had  been  present  having  left 
because  they  anticipated  trouble.  The  saloon 
proper  omsisted  of  one  large  room  In  front, 
with  the  bar  at  tbe  left  near  tbe  front  door. 
At  tbe  rear  were  two  other  rooms  in  a  lean- 
to,  built  of  logs,  Into  which  access  was  ob- 
tained by  doors  leading  from  the  saloon. 
One  room  was  used  for  a  coalshed,  the  other 
for  a  bedroom.  Two  of  the  persons  present 
had  gone  Into  the  bedroom.  Two  others, 
Vander  and  one  Qeer,  had  gone  into  the  coal- 
shed. The  doors  of  both  of  tbese  rooms  were 
closed.  Tbe  others  who  had  be«i  present,  ez- 
eept  one  Leroy  and  one  Simpson,  bad  gone  to 
another  saloon  about  SO  feet  down  the  street 
Of  the  latter,  Leroy  was  standing  on  the  side- 
walk in  front  of  the  building,  and  Simpson 
was  Inside  near  the  bar.  Whether  he  was 
concealed  behind  the  bar  the  evidence  does 
not  show.  Upon  altering  and  finding  no  one 
In  the  room,  the  defendant  partially  raised 
the  rifle  and  flred  it  tbrongb  the  door  Into  the 
coalshed,  almost  instantly  killing  Vander. 
who  happened  to  be  In  range  beyond  the 
door.  There  is  some  evidence  tei^lng  to 
show  that,  the  instant  before  the  shot,  was 
flred,  Vander  opened  tbe  door  of  the  coalshed 
sightly  and  loo&ed  to  see  what  the  defendant 
was  doing.  After  the  shot  was  flred  tbe  de- 
fendant started  to  go  out,  but.  observing  a  bee- 
tle on  the  bar,  struck  it  with  his  rlfie,  breaking 
it,  and  sayli^  that  it  was  the  cause  of  his 
trouble.  He  thereupon  went  to  the  othor 
saloon,  where,  after  firing  his  rifle  again, 
he  was  overpowered  and  arrested.  He  says 
that  he  was  then  Informed  for  tbe  first  time, 
upon  Inquiry  for  the  reason  of  bis  arrest,  that 
he  bad  killed  Vander.  ;rhe  defendant  was 
sworn  as  a  witness.  He  denied  making  any 
threats  against  Vander,  or  that  he  tbreateued 
to  kill  anyone.  He  denied,  also,  that  he  knew 
that  Vander  or  any  one  else  was  in  the  coal- 
shed at  tbe  time  be  flred  the  rifle  Into  It 
and  also  tbat  he  entertained  any  ill  will 
toward  Vander.  He  stated  that  his  purpose 
in  getting  the  rifle  was  to  "bluff"  the  man  who 
got  his  money,  and  tbat,  though  he  had  been 
drinking  during  tbe  day,  he  was  perfectly 
consclons  of  what  be  was  doing.  In  other 
respects  the  story  of  tbe  tragedy  as  told  by 
him  agreed  throughout  with  tbe  detailed 
statements  of  the  state's  witnesses.  There 
was  evidence  that  the  previous  character  of 
tbe  defendant  for  peace  was  good.  Upon 
these  facts  the  court,  among  other  instruc- 
tions, submitted  to  the  Jury  the  following: 
85P^18 


"Under  the  charge  contained  In  this  Informs- 
tlon  you  may  flod  tbe  defendant  guilty  of 
murder  In  the  first  degree,  murder -in  tbe 
second  isgxee,  or  you  may  find  him  guilty  of 
voluntary  manslaughter,  or  of  involuntary 
manslaughter;  but  you  cannot  find  him  not 
guilty."  While  other  errors  are  assigned  up- 
on  the  instructions,  they  are  based  upon  al- 
leged conflicljs  and  Inconsistencies  arising 
out  of  the  giving  of  the  foregoing  instruction, 
and  for  present  purposes  It  will  not  be  neces- 
sary to  notice  them. 

Tbe  question  submitted  Is  whetbor  or  not 
the  paragraph  quoted  is  erroneous,  in  that  it 
explicitly  tells  the  Jury  that  they  cannot 
upon  tbe  facte  detailed  by  the  evidence,  ac- 
quit the  defendant  or,  in  other  words,  that 
they  must  at  any  rate  find  the  defendant  guil- 
ty of  involuntary  manslaughter.  Contention 
is  made  by  counsel  for  defendant  that  no 
mattw  what  may  be  the  condition  of  tbe 
evidence,  tbe  court  may  not  in  a  criminal 
case,  where  tbe  defendant  has  entered  a  plea 
of  not  guilty,  direct  a  verdict  The  effect  of 
the  Instruction,  It  is  said,  leaves  no  option 
to  the  Jury  to  find  tbe  defendant  not  guilty 
of  involimtary  manslai^bter,  and  to  this  ex- 
tent invades  tbe  province  of  tbe  jury  by  di- 
recting a  verdict  It  Is  said  by  the  Attorney 
General  that  it  is  tbe  province  of  the  court  to 
declare  the  law  and  of  the  Jury  to  flnd  the 
facts,  and  that,  eucti  being  the  case,  it  must 
follow  that  whenever,  in  a  criminal  prosecu- 
tion, the  facts  are  admitted  or  not  disputed, 
and.lt  appears  therefrom  that  tbe  defendant 
is  giuity,  tbe  court  may  direct  the  Jury  to 
rmder  a  verdict  accordingly,  sibce  there  is 
nothing  for  decision  but  a  question  of  law; 
otherwise.  It  must  follow  that  In  criminal 
cases  tbe  Jury  are  the  Judges  of  both  law  and 
facts.  Assuming  that  tbe  facts  set  forth 
above  show  conclusively  that  the  defendant 
was  guilty  of  Involuntery  manslaugbtor,  up- 
on  the  theory  tliat  at  the  time  tbe  shot  was 
fired  he  was  engaged  in  the  commission  of 
an  unlawful  act  to  wit  disturbing  the  peace 
(Pen.  Code,  }  753);  does  It  follow  tbat  tbe 
court  could  properly  assume  that  as  a  mat- 
ter of  law.  he  was  guilty  of  involuntery  man- 
slaughter? Ttie  Constitution  declares  (article 
3,  $  16):  "In  all  criminal  prosecutions  the 
accused  shall  have  tbe  right  to  *  *  *  a 
speedy  public  trial  by  an  impartial  Jury  of 
the  count?  or  district  In  which  the  offense  is 
alleged  to  have  been  committed.  •  • 
"Tbe  provisions  of  this  Constitution  are  man- 
datory and  prohibitory,  unless  by  express 
words  tli^  are  declared  to  be  otherwise." 
Const,  art  8,  S  28.  The  guaranty  contained 
in  this  provision  is  g^ral  in  Ite  terms  and 
of  universal  application,  including  misde- 
meanors as  well  as  felonies,  and  unless  there 
is  some  exertion  by  express  provision  found 
elsewhere,  or  some  principle  of  construction 
by  which  an  exceptton  may  be  made,  it  mint 
be  construed  to  mean  exactly  what  It  says, 
and  it  must  follow  tbat  the  question  of  tbe 
guilt  or  Innocence  of  the  defendant  must  be 
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BDbmitted  to,  and  determined  liy,  tbe  Jnzy, 
taowerer  dear  and  milmpeached  or  free  from 
snsplcion  the  evideoce  may  be.  There  Is 
no  exception  expressly  provided  tor  anywhere 
In  the  Gonstltatlon,  snch  as  that  In  clear 
cases  wbo^in  the  ftcts  are  admitted  or  on- 
dlspvted,  the  court  may  direct  a  verdict  of 
guilty.  It  is  tme  tiiat  In  section  28  of  the 
same  article  It  is  provided  that  In  prosecn- 
tioDB  fbr  misdemeanors  the  Jory  la  a  joatlce's 
court  shall  consist  of  not  more  than  six  per- 
sons, and  that  the  right  to  a  trial  by  Jury 
may  be  waived  In  the  justice's  or  district 
court  by  default  of  appearance  or  by  con- 
sent In  such  manner  as  may  be  prescribed  by 
law;  but  even  In  sucb  cases  the  right  to  a 
trial  by  snch  a  Jury  as  Is  provided  tor  there- 
in Is  guarantied  by  section  16,  and  cannot  be 
taken  awny. 

It  Is  of  little  Importance  what  significance 
may  be  attached  to  the  word  "trial"  as  used 
In  other  connections.  Manifestly,  It  is  here 
used  In  Its  broadest  and  most  comprehensive 
sense,  and  Includes  a  11  proceedings  In  the  prog- 
ress Of  the  case  after  the  Issues  are  made 
up,  down  to  and  Including  tbe  rendition  of 
tiie  verdict.  State  v.  Spotted  Ilawk.  22  Mont 
88,  55  Pac.  1020.  If  this  Is  the  correct  con- 
clusion as  to  the  meaning  of  this  term,  the 
functions  of  the  court  or  Judge  are  fnlly  dis- 
charged when  the  case  is  correctly  submitted 
to  Qie  Jury  and  they  are  left  to  determine 
the  rights  of  the  defendant  This  must  be 
the  ciorrect  meaning  of  >the  term,  else  we  must 
read  Into  the  section  an  exception  to.  this 
effect:  "Provided,  that  In  all  cases  In  which 
tbe  undisputed  facts  eetabllsh  the  guilt  of  the 
defendant,  the  court  mny  direct  the  Jury  to 
return  a  verdict  of  guilty  or  take  the  case 
from  the  Jury  and  pronounce  Judgment" 
In  either  case  the  resnlt  would  t>e  the  same, 
for,  whether  the  court  or  Judge  should  di- 
rect the  Jury  to  return  a  verdict  or  take  the 
case  from  the  Jury  and  enter  Judgment,  the 
-determination  Is  made  by  the  court  and  not 
ftB  Jury.  Pmm  these  considerations  alone  It 
seems  to  nn  that  In  the  rase  at  bar  the  district 
conrt  clearly  Invaded  the  province  of  the 
Jury.  If  It  be  raid  that  this  conclusion  In- 
volves the  further  condnslon  that  In  all 
criminal  rases  the  lury  are  the  Judges  of  the 
law  as  well  as  the  farts,  the  only  renly  proner 
and  po«lbIe  N  that  It  1^  this  court's  province 
to  constrne  the  Tonstltntlon  as  It  K  and  not 
by  constrnrtlon  to  Insert  In  It  provisions  which 
the  Tteonle  through  their  representatives 
thnnvht  It  nrwer  to  omit  We  nre  aware 
that  the  T^lslatnre  has  declared  (Pen.  Code, 
i  2109)  that,  upon  the  trial  for  any  other 
offense  than  libel,  questions  of  law  are  to  be 
decided  by  the  court  and  questions  of  fact 
by  tbe  Jury,  that  although  the  Jury  have  the 
power  to  find  a  general  verdict,  which  In- 
cludes questions  of  law  as  well  as  of  fact, 
they  ar^  nevertheless,  bound  to  receive  as 
law  what  Is  laid  down  as  such  by  the  court, 
and  that  this  court  has  held  In  the  cose  of 


State  V.  Welch,  22  Mont  82.  55  Pac  927, 
that,  where  there  Is  a  total  absence  of  proof, 
It  Is  the  duty  of  tbe  court  to  direct  a  verdict 
of  not  guilty.  It  haa  nevertheless  always 
becu  recognised  In  practice  in  this  Jurisdic- 
tion, that  the  Jury  has  power  to  disregard  the 
law  aa  declared  and  acquit  tlie  defendant 
however  convincing  the  evidence  may  be,  and 
that  the  court  or  Judge  has  no  power  to 
punish  than  for  such  conduct  Tlu  Supreme 
Court  of  Pamsylvanla,  In  the  case  ot  Kane  v. 
Oonunonwealth,  89  Pa.  622,  8S  Am.  Hep.  787, 
In  discussing  the  question  as  to  whetb«  tlie 
July  are  the  Judges  of  both  tbe  law  and  foots, 
has  well  said:  "The  distinction  betwera 
power  and  right  whatever  may  be  Its  value  in 
ethics.  In  law  Is  very  shadowy  and  nnsidh 
stantlal.  He  who  has  1^1  power  to  do  any- 
thing has  tbe  legal  right  Xo  court  should 
give  a  binding  Instmctlon  to  a  Jury  which 
th^  are  powerless  to  enforce  by  granting 
a  new  trial  If  It  should  he  disregarded. 
They  may  present  to  them  the  obvious  con- 
siderations whldi  should  Induce  them  to  re- 
ceive and  follow  their  Instruction,  but  beyond 
this  they  have  no  right  to  go.  Tbe  argument 
In  favor  of  their  toklng  the  law  from  the 
court  Is  addressed  very  properly  ad  verecun- 
dlam." 

After  all.  It  Is  of  little  moment  what  the 
tSieory  of  courts  or  the  Legislature  may  he 
as  to  the  duty  of  the  Jury  under  thrir  oaths. 
It  Is  well  known  that  In  practice  th^  have 
the  iMwer  to  determine  for  themselves 
whrther  ttie  law  as  declared  by  the  court 
Is  applicable  to  tbe  facts,  and  If  tliey  acquit 
the  defendant  through  a  mistaken  notion  that 
It  Is  not  applicable,  or  out  of  a  total  dis- 
regard of  It  the  case  Is  ended  for  all  time; 
for,  under  another  constitutional  guaranty, 
that  no  person  shall  be  twice  put  in  Jeopardy 
for  the  same  ofTensr,  the  court  may  not  set 
aside  the  verdict  and  grant  a  nev  trial  In  snch 
a  case.  Nor  Is  It  at.all  to  the  point  that  tbe 
statute  (Pensl  Code,  I  2096)  anthoriaes  the 
court  to  advise  a  verdict  of  acquittal  when 
In  Its  opinion  the  evidence  does  not  warrant 
a  conviction,  or  that  the  conrt  should,  when 
thrre  Is  a  failure  of  proof,  direct  such  a 
verdict  State  v.  .Welch,  supra.  The  con- 
verse of  this  is  not  the  law.  as  we  have  seen. 
Nor  do  we  know  of  any  respectable  authority 
In  which  the  position  here  assmned  by  the 
Attorney  General  has  been  upheld  in  a  felony 
case:  In  Michigan  It  has  been  held  that 
where  the  dpfendant  is  charged  with  a  mis* 
demeanor  for  the  violation  of  a  penal  statute, 
and  there  Is  no  question  of  Intent  and  the 
evidence  permtta  no  Inferencea  about  which 
reasonable  men  might  differ,  the  trial  Judge 
may,  with  perfect  propriety,  state  to  the  Jury 
that  the  law,  applied  to  the  facts  which  are 
undisputed,  diows  the  defendant  to  be  guilty 
of  the  offense  charged,  and  that  It  is  their 
duty  under  the  law  to  so  find.  People  v. 
Neumann.  85  Mich.  98,  48  N.  W.  290 ;  People 
T.  Ackerman,  80  Mich.  588»  45  N.  W.  807. 
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In  Pennsylranla  It  1b  the  rule  tbat  the  jury 
are  the  Judges  of  both  the  law  and  the  facts, 
and  that  It  Is  error  for  the  court  to  per- 
emptorily Instruct  the  Jury  In  such  a  way 
as  to  take  from  thefti  the  right  of  deciding 
the  d<>gree  of  murder.  ShafTner  t.  Ck>m- 
mon wealth,  72  Fa.  60,  13  Am.  Rep.  649.  It 
was  held  In  the  same  state,  in  Kane  t.  Com- 
monwealth, supra,  that  the  same  rule  applies 
to  a  prosecution  for  a  misdemeanor  for  vio- 
lation of  a  statute  prohibiting  the  sale  of 
intoxicating  liquor  on  election  day.  In  the 
case  of  State  t.  Maine,  27  Conn.  281,  It  was 
held  that  the  defendant  may  not  waive  his 
right  to  trial  by  Jury  under  the  guaranty  of 
the  Constitution,  and  permit  the  court  to  try 
the  qnesion  of  his  guilt  or  Innocence  without 
the  intervention  of  a  Jury.  So  it  was  held 
in  Alabama  in  the  case  of  Huffman  v.  State, 
29  Ala.  40.  that  a  peremptory  luBtnictlon  to 
a  Jury  to  find  the  defendant  guilty  Is  errone- 
ous, because,  althoagh  the  evidence  against 
the  prisoner  was  undisputed,  yet  Its  credi- 
bility was  a  question  exclusively  for  the  Jury. 
The  same  rule  was  declared  in  the  case  of 
Nonemater  v.  State,  34  Ala.  211.  Likewise 
the  Supreme  Court  of  Georgia,  In  the  case  of 
Tucker  v.  State,  67  Ga.  603,  held  that,  not- 
withstanding the  overwhelming  evidence  of 
gnllt.  It  was  error  for  the  court  to  charge 
that  the  Jury  should  render  a  verdict  of 
guilty.  In  State  t.  Picker,  64  Mo.  App.  126, 
It  was  declared  that  a  peremptory  Instruction 
to  find  the  defendant  guilty  was  a  grievous 
error.  In  Breen  v.  People,  4  Parker  Cr.  B. 
<N.  Y.)  380,  the  court  charged  the  Jury  that 
If  they  found  the  statements  of  certain  wit- 
nesses to  be  true,  it  established  the  larceny 
by  the  prisoner.  This  was  held  to  be  error. 
So  in  Howell  v.  People,  6  Hun  (N.  T.)  620, 
the  defendant  was  charged  with  a  violation 
of  the  esclse  law.  The  court  stated  to  the 
Jury  that  the  evidence  against  him  was  un- 
contradicted and  undisputed,  and  directed  a 
verdict  of  guilty.  The  Supreme  Court  said, 
In  reversing  the  Judgment:  "The  right  to 
trial  by  a  Jury  means  that  the  persons 
Indicted  are  entitled  to  have  the  question  of 
their  gnllt  passed  upon  by  the  Jury.  It  does 
not  mean  that  the  court  is  to  decide  that  ques- 
tion and  the  Jury  are  only  to  utter  the  verdict 
of  the  court"  The  law  is  so  declared  by  the 
Supreme  Courts  of  Kansas  and  North  Carolina, 
and  by  the  federal  courts.  State  v.  Wilson, 
62  Kan.  621,  64  Pnc.  23,  52  L.  R.  A.  079 ;  State 
V.  Winchester,  113  N.C.  041,18  S.  B.  657;  State 
V.  Blley,  113  N.  C.  648,  18  S.  E.  1G8 :  United 
States  V.  Taylor  (C.  C.)  11  Fed.  470,  3  Me- 
Crary,  500 ;  United  States  v.  Fenwlck,  25  Fed. 
Cas.  16,087.  In  State  v.  Riley,  supra,  the 
court  said;  "The  plea  of  not  guilty  disputes 
the  credibility  of  the  evidence,  even  when  un- 
contradicted, since  there  is  the  presumption 
of  Innocence,  which  can  only  be  overcome  by 
the  verdict  of  the  Jury.  The  farthest  the 
court  can  go  In  a  criminal  action,  is  to  charge 
the  Jury  that  if  they  believe  tbe  evidence  the 


defendant  Is  guilty."  The  text  of  Thomp- 
son on  Trials  lays  down  the  rule  thus:  "Un- 
der constitutional  provlalona  existing,  It  Is 
assumed,  in  all  states,  which  guarantre  to 
persons  accused  of  crime  the  right  of  trial  by 
Jury,  an  accused  person  has,  in  every  case 
where  he  has  pleaded  not  guilty,  the  absolute- 
right  to  have  the  question  of  guilty  or  not 
guilty  submitted  to  the  Jury,  no  matter  what 
the  state  of  tbe  evidence  may  he.  Such  is 
the  nature  of  the  right  thus  granted,  that  It 
has  been  frequently  held  that  It  cannot  be 
waived  by  the  prisoner,  and  that  the  trial  of 
a  criminal  case  before  the  court  without  a 
Jury,  is  erroneous,  even  where  it  takes  place 
with  the  prisoner's  consent"    Section  2149. 

As  we  have  pointed  out  a.  Jury  may  be 
waived  In  this  state  in  a  misdemeanor  case, 
under  the  express  provision  of  the  Constitu- 
tion; but,  with  this  exception,  we  think  the 
great  weight  of  reason  and  authority  sup- 
ports the  view  that  the  court  may  not  in  any 
case  upon  a  plea  of  not  guilty  coerce  the  jury 
by  a  mandatory  instruction  to  return  a  ver- 
dict of  guilty.  While  the  Jury  should  take 
the  law  as  laid  down  by  the  court  and  be 
governed  "by  It  except  In  libel  cases,  wherein 
they  are  the  Judges  of  the  law  and  fact  (Const, 
art  8,  (  10;  Faxton  v.  Woodward,  31  Mont. 
195,  78  Fac.  215),  the  person  accused  may  not 
be  deprived  of  his  absolute  right  to  have  the 
question  of  bis  guilt  or  Innocence,  not  only  of 
the  particular  crime  charged,  but  of  any  In* 
eluded  therein,  detprmlned  by  the  jury  with- 
out coercion  by  the  court 

It  follows  that  the  Judgment  and  order  of 
tbe  district  court  must  be  revised,  and  the 
cause  remanded  for  a  new  trlaL 

Reversed  and  remanded. 

MILBURN  and  HALLOW  AT,  JJ.,  concur. 


(U  Uont  K1S> 
KIRBT  v.  HIGGINS  et  al. 
(Supreme  Court  of  Montana.  Feb.  10,  1900.) 

1.  iMiNES  Ann  MiniKG— AnvEBSB  Cum— Ac- 
tion—Evidencb—Sdfficienct. 

In  an  action  on  an  adverse  to  a  mining 
claim,  evidence  held  insufficient  to  suBtaio  a  ver- 
dict for  plaintiff. 

2.  Sams— Advebsb  Cladi  —  Katdbe  OF  Ac- 
tion. 

An  action  on  an  adverse  to  a  mining  claim 
is  a  suit  in  equity. 

Appeal  from  District  Court,  Powell  Coun- 
ty; Welling  Nnpton,  Judge. 

Action  by  George  J.  Kirby  against  W.  I. 
Higglns  and  another.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Edward  Schamlkow  and  J.  B.  Clayberg,  for 
appellants.  H.  P.  Napton  and  B.  B.  Howell, 
for  respondent 

HOLLOWAT,  J.  In  1902  the  owners  of 
the  Dewey  quartz  lode  mining  claim  made 
application  for  patent.  The  owner  aC  the- 
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Nugget  placer,  a  conQicttng  claim,  filed  bis 
protest  and  adverse  claim,  which  adverse 
was  allowed,  and  within  the  time  limited  by 
law  this  action  was  commenced  In  the  dis- 
trict court  of  Powell  county  to  have  deter- 
mined which,  if  either,  of  the  pnrties  to  the 
action  is  entitled  to  the  g^o^lnd  in  conflict 
To  the  complaint  Is  attached  a  plat  showti^ 
the  location  of  each  of  the  conflicting  claims 
and  the  ground  in  controversy.  The  answer 
raises  Issue  as  to  all  material  allf^atlons  of 
the  complaint  The  cause  was  tried  as  an 
action  at  law  to  the  court  sitting  with  a  Jury. 
The  Jury  returned  a  vCTdlct  "In  favor  of  the 
plaintiff  and  against  the  defendant  for  the 
ground  in  controversy,"  and  upon  this  verdict 
a  Judgment  was  entered  lu  favor  of  the 
plaintiff  adjudging  him  to  be  entitled  to  the 
ground  in  controversy  as  described  in  the 
complaint  Frran  an  order  denying  them  a 
new  trial,  the  defendants  appealed.  The  er- 
rors assigned  are  insufficiency  of  the  evidence 
to  support  the  verdict  and  errors  of  law  In 
the  giving  of  certain  Instructions. 

In  his  behalf,  the  plaintiff  introduced  the 
witness  Hobart,  a  surveyor  and  mining  en- 
gineer, who  had  surveyed  the  Nugget  placer 
and  had  made  a  map  of  it.  Much  of  the  tes- 
timony was  given  with  reference  to  this  map, 
and  is  quite  unintelligible  to  this  court,  for 
the  reason  that,  when  a  witness  was  asked 
to  designate  a  particular  point  on  the  map 
and  did  so,  instead  of  having  some  Identify- 
ing mark  placed  on  the  map,  the  record 
merely  says,  "Witness  Indicates,"  or  usra 
some  other  equally  indefinite  expression. 
One  instance  will  suffice  to  Illustrate  this: 
"Q.  Will  you  please  to  point  out  on  the  map 
where  the  line  600  feet  southwesterly  from 
the  discovery  would  be?  {Witness  Indicates.) 
Q.  Will  you  please  mark  on  the  map  the  end 
lines  across  with  a  pencil  at  that  point? 
(Witness  marks  same.)  Q.  Now,  how  far  Is 
the  end  line,  as  you  have  it  marked  on  the 
plat,  to  the  northeasterly  line — for  tfrom] 
the  discovery  in  a  northeasterly  direction? 
The  witness :  About  235  feet.  Q.  Will  you 
mark  on  the  map  the  point  where  200  feet 
would  be  from  the  discovery  in  a  northeaster- 
ly direction?  (Witness  marks.)  Q.  Will  you 
draw  a  line  at  that  point,  with  a  pencil? 
(Witness  draws  line.)"  All  of  this  might 
have  been  understood  by  the  court  and  Jury, 
but  is  wholly  unintelligible  to  this  court 

However,  the  courses  and  distances  given 
by  the  witness  Hobart  would  seem  to  indicate 
that  the  ground  surveyed  by  him  as  the  Nug- 
get placer  is  the  same  ground  as  that  de- 
scribed in  the  complaint  as  the  claim  by  that 
name,  which  Is  a  quadrangle,  one  end  being 
32lH/io  feot  long,  the  other  2fi4  o/k,  feet; 
one  aide  being  1107  feet  long  and  the  other 
1,150  B/jo  feet  This  witness,  however,  could 
positively  identify  but  two  corner  posts, 
one  marked  "Nu^met  Placer"  and  the  other 
"Routhwoftt  Corner.  No.  H.  Nugget  Plafcr." 
He  found  two  oiher  posts  which  were  point- 


ed out  to  him  as  corner  posts  of  the  Nugget 
placer,  but  upon  which  he  was  unable  to 
detect  any  markings  whatever.  The  plaintiff 
then  offered  In  evidence  the  declaratory  state- 
ment of  the  Nugget  placer,  which  describes 
a  piece  of  ground  800  feet  long,  20O  feet  wide 
at  one  end,  and  70  feet  wide  at  the  other, 
and  describes  the  corners  as  follows:  "Be- 
ginning at  corner  No.  1,  a  post  4  Inches 
square  by  414  feet  long,  set  one  foot  deep 
with  a  mound  of  stone  4  feet  in  diameter 
by  2  feet  In  height  around  the  same  maiked 
'E.  Cor.  Nugget  Placer,'  and  running  thaace 
Northwesterly  about  200  feet  to  comer  No. 
2,  a  tree  blazed  on  four  sides  and  marked 
'N.  W.  Cor.  Nugget  Placer,'  and  running 
thence  Southwesterly  about  800  feet  to  cor- 
ner No.  3,  a  tree  blazed  on  four  sides  and 
marked  'S.  W.  Cor.  Nugget  Placer,'  and  run- 
ning thence  easterly  about  TO  feet  to  comer 
No.  4  a  tree  blazed  on  four  sides  and  marked 
*S,  E.  Cor.  Nugget  Placer,'  and  running 
thence  northeasterly  about  800  feet  to  the 
place  of  beginning."  Thereupon  counsel  for 
plaintiff  said:  "Mr.  Howell:  If  the  court 
please,  we  desire  at  this  time  to  show  that 
the  plaintiff  complains  only  of  the  amount  of 
ground  Included  within  the  location  notice, 
and  relinquishes  any  excess."  As  the  notice 
of  location  was  not  before  the  court  or  jury, 
so  far  as  this  record  shows,  it  is  somewhat 
difficult  to  understand  what  counsel  meant; 
however,  again  he  says :  "It  Is  a  question 
whether  the  posts  would  not  cover  all,  but. 
all  we  want  Is  the  ground  Included  in  the 
discovery  statement,  and  the  same  way  with 
the  lode  claim,  and,  at  the  proper  time,  we 
will  relinquish  as  to  the  lode  claim."  We 
assume  that  when  counsel  referred  to  "loca- 
tion notice"  In  the  one  Instance,  and  "dis- 
covery statwnent"  In  the  otlier,  he  meant 
"declaratory  statement,"  and  Intended  to  re- 
linquish all  claim  to  the  ground  in  controver- 
sy except  that  shown  to  be  In  conflict  by  the 
declaratory  statement  o(  the  Nugget  placer 
and  the  description  of  the  Dewey  lode  as  giv- 
en in  the  ang\ver.  Plaintiff  also  called  G.  H. 
Schultz,  the  locator  of  the  Nugget  placer, 
who  testified  that  he  made  the  location  In 
1900;  that  he  dug  a  sufficient  discovery  cut. 
found  some  placer  gold,  posted  a  notice  of  lo- 
cation and  recorded  the  declaratory  state- 
ment. He  was  then  asked  to  point  out  the 
location  of  the  corners,  on  the  map  before 
the  court,  and  describe  the  markings,  which 
he  did.  One  corner  was  marked  "Southeast 
Comer  No.  1,"  with  the  name  of  the  claim, 
and  with  respect  to  each  of  the  other  comer? 
he  says.  "I  marked  It  the  same  as  the  others." 
but  does  not  give  any  courses  or  distances 
Again  he  says,  with  respect  to  the  Nufmet 
placer  claim.  "I  think  I  took  out  800  feet 
in  length  and  3O0  feet  In  width  on  that  placer 
claim."  He  testified  that  he  Is  a  citizen  of 
the  United  States,  qualifled  to  make  the  loca- 
tion. Peter  rnmmeau  testified,  on  behalf 
of  the  plaintiff,  that  he  did  the  necessary 
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representation  work  for  the  year  1901. 
Plaintiff  then  showed  the  transfer  of  tbia 
claim  to  him  and  rested  bis  case.  The  de- 
fendants then  Introduced  their  evidence  with 
respect  to  the  Dewey  lode  claim  and  rested, 
and  the  plaintiff  offered  evidence  In  rebuttal; 
but  neither  the  evidence  offered  by  defend- 
ants nor  by  plaintiff  In  rebuttal  aided  in  any 
respect  tbe  proof  offered  by  the  plaintiff  In 
bi»  case  In  chief. 

We  are  now  asked  to  say  whether  there  Is 
evidence  sufficient  to  sustain  the  verdict  re- 
turned. The  verdict  does  not  attempt  to  de- 
scribe the  ground  awarded  to  plaintiff.  The 
Nu^et  placer  claim,  as  described  in  the  com- 
plaint, and  by  the  witness  Hobart,  Is  practlc* 
ally  three  times  as  large  as  the  same  claim 
described  In  tbe  declaratory  statement.  The 
evident  purpose  of  the  plaintiff  was  to  claim 
only  the  ground  In  controversy  as  shown  by 
tbe  conflict  between  tbe  Dewey  lode  claim 
and  the  Nugget  placer  as  described  In  the 
declaratory  statement;  and,  while  the  map 
attached  to  plaintiff's  complaint  showed  the 
conflict  between  the  Dewey  lode  and  the 
Nugget  placer  as  described  in  the  complaint, 
It  docs  not  show  tbe  conflict  between  tbe 
Dewey  lode  and  the  Nugget  placer  as  de- 
scrii>ed  In  the  declaratory  statement,  and  the 
plaintiff  wholly  failed  to  Identify  the  Nugget 
placer,  as  described  In  the  declaratory  state- 
ment, with  tlie  same  claim  as  described  in 
the  complaint  and  by  the  witness  Hobart 
From  anything  tbat  apjwars  in  this  record,  it 
would  have  been  equally  as  plain  to  tbe 
jnry  for  the  plaintiff  to  have  said:  "I  have 
described  15  acres  of  ground  in  my  com- 
plaint, but  I  now  relinquish  two-thirds  of 
that  and  only  ask  to  be  awarded  one-third  of 
It,"  without  Informing  the  jury  which  par- 
ticular one-third  was  desired.  The  record 
recites  tbat  It  contains  "all  the  evidence  given 
In  said  cause."  and  this  is  not  questioned. 
In  the  absence  of  any  attempted  ideutiflcation 
of  the  particular  groimd  claimed,  it  was  sim- 
ply impossible  for  tbe  Jury  to  make  any  find- 
ing in  plflintlfTs  favor  at  all.  Singularly 
enough,  although  counsel  for  plaintiff  relln- 
qtiisbed  all  claim  to  the  ground  In  con- 
troversy, except  such  as  might  be  shown  to 
I>e  In  conflict  between  the  Dewey  lode  claim 
and  the  Nugget  placer,  as  described  In  the 
declaratory  statement  the  court  entered  judg- 
ment for  plaintiff  awarding  him  all  tbe 
ground  in  controversy,  as  decrlbed  in  tbe 
cwnplaint.  Some  of  the  Instructions  given 
are  conflicting,  but,  doubtless,  upon  another 
trial,  tbe  action  will  be  tried  as  a  suit  in 
equity,  which  it  Is.  Mares  v.  Dillon,  30 
Mont  117,  75  Pac.  963.  The  evidence  Is 
wholly  Insufficient  to  support  the  verdict 
Tbe  order  denying  defendants  a  new  trial  is 
reversed,  and  the  cause  is  remanded  for  a 
new  trial. 

Reversed  and  remanded. 

BRANTIiY,  C.  J.,  and  JULBURN,  J.,  con- 
cnr. 


(30  Utah.  351) 
In  re  OWENS'  ESTATE. 
ARMSTRONG  et  al.  v.  JOHNSON. 
(Supreme  Court  of  Utah.  April  J9,  1906.) 

1.  Adscinistbatobs  —  PEBSONa  Entitled  to 

LeTTESB— CREDIIOBa. 

An  officer  of  a  corporation,  which  is  a  cred- 
itor of  a  decedent,  is  not  himself  a  creditor, 
within  Rev.  St  1^8,  §  3813,  declaring  that  _i£ 
none  of  tbe  relatives  of  a  deceased  person  apply 
for  letters  of  adminlstratltm,  a  creditor  will  be 
entitled  to  letters. 

[Ed.  Note. — For  cases  In  point,  see  vol.  22. 
Cent  Dig.  Executors  and  Administrators,  1 
76.] 

2.  Saue— Nominee  of  Axien  Relative. 

Rev.  St  1898.  §  3812,  declares  that  adminis- 
tration of  the  estate  of  an  intestate  must  l>e 
granted  to  certain  named  relatives,  when  they 
are  entitled  to  succeed  to  the  decedent's  personal 
estate,  and  provides  that  administration  may  be 
granted  to  one  or  more  competent  persons 
though  not  otherwise  entitled  to  the  same  at 
the  written  request  of  the  person  entitled.  Sec- 
tion 3814,  provides  that  letters  must  be  granted 
to  an  applicant,  though  it  appears  tbat  there 
are  others  who  have  better  rights,  when  sucli 
persons  fail  to  appear  within  three  months  after 
the  death,  and  section  3815,  declares  that  no 
person  is  competent  to  serve  as  administrator, 
who  is  not  a  resident  of  the  state,  but  that 
if  the  person  entitled  to  serve  is  not  a  resident 
he  may  request  the  coiirt  to  onpoint  a  resident 
and  such  person  may  be  appointed.  Held,  that 
where  an  alien  relative  of  a  decedent  requests 
the  appointment  of  a  certain  person  and  no  near- 
er relative  makes  such  application,  it  is  the 
duty  of  the  court  to  appoint  the  nominee  of  the 
alien  relative  instead  of  appointing  a  credit- 
or of  deceased. 

[Ed.  Note. — For  cases  in  point  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  §§  58. 
S9.] 

Appeal  from  District  Court  Third  Dis- 
trict ;  Geo.  G.  Armstrong,  Judge. 

Petition  by  Charles  W.  Johnson  for  letters 
of  administration  on  th^  estate  of  William 
George  Owens,  deceased.  Subsequently  a  po- 
tion was  filed  by  Margaret  Williams  and  an- 
other praying  that  S.  B.  Armstrong  be  ap- 
pointed administrator.  From  an  order  grant- 
ing letters  to  Johnson,  Williams  and  Arm- 
strong appeal.   Reversed  and  remanded. 

H.  O.  Shepard  and  S.  P.  Armstrong,  for 
appellants.    Thompson  &  Gibson,  for  re- 

(iiwndent. 

BARTCH,  C.  J.  This  was  a  proceeding 
for  the  appointment  of  an  administrator  to 
administer  the  ■  estate  of  William  George 
Owens,  who  died  Intestate  March  30,  1005, 
at  Los  Angeles,  Cal.,  then  a  resident  of  Salt 
Lake  City,  Utah.  On  June  27,  1905,  the 
respondent  filed  a  petition  In  the  district 
court  praying  that  letters  of  administration 
be  issued  to  him.  In  the  petition  he  alleged 
tbat  the  next  of  kin  of  the  deceased  were 
unknown ;  that  the  petitioner  was  the  secre- 
tary and  treasurer  of  a  certain  real  estate 
company,  a  corporation ;  and  that  the  rorpo- 
ratlou  was  a  creditor  of  the  deceased.  On 
June  28,  1905,  the  appellant,  Margaret  Wil- 
liams, a  sister  of  the  deceased,  residing  at 
Swansea,  Wales,  also  filed  a  petition,  in 
which  the  appellant  Armstrong  joined,  pray- 
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ing  tbat  Armstrong  be  appointed  as  admin- 
istrator. In  this  petition,  It  Is  alleged  tbat 
tbe  next  of  kin  of  the  deceased  are  the  peti- 
tioner, another  sister,  a  brother,  and  a 
nephew.'  The  two  petitions  were  considered 
and  heard  together,  and  at  the  hearing,  not- 
withstanding the  petitioner  Margaret  Wil- 
liams bad  previously  filed  objections  baaed 
npOD  the  record  and  files  In  tbe  case,  to  ttie 
appointment  of  Johnson,  the  court  appointed 
him,  and  ordered  letters  of  administration  to 
be  issued  to  him.  Thereupon  this  appeal  was 
prosecuted,  and  speclflcatlons  of  error  have 
been  predicated  upon  tbe  action  of  the  court 
in  the  premises. 

The  appellant  Insists  that  Margaret  Wil- 
liams, sister  of  the  deceased,  thoi^h  a  non- 
resident, had  the  right,  nnder  our  statutes, 
to  have  the  person,  whose  appolutment  she 
had  requested,  appointed  as  administrator, 
his  fitness  for  the  position  not  being  question- 
ed. The  statute,  in  section  3812,  Rev.  St 
1808,  provides:  "Administration  of  tbe  es- 
tate of  a  person  dying  intestate,  must  be 
granted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned,  tbe  relatives  of  the 
deceased  being  entitled  to  administer  only 
when  they  are  entitled  to  succeed  to  his  per- 
sonal estate  or  some  portion  thereof;  and 
they  are,  respectively,  entitled  thereto  In  the 
following  order:  ((1)  The  surviving  husband 
or  wife.  (2)  The  children.  (3)  Tbe  father 
or  mother,  (4)  Tbe  brothers  or  sisters..  (5) 
The  grandchildren.  (6)  Tbe  next  of  kin. 
Administration  may  be  granted  to  one  or 
more  competent  persons,  although  not  other- 
wise entitled  to  the  same,  at  the  written  re- 
quest of  the  person  entitled,  filed  In  tbe 
court"  Section  3818,  Rev.  St  18^  so  far 
88  material  here,  reads:  "If  none  of  said 
relatives  or  their  guardians  will  accept,  then 
the  creditors  shall  be  entitled  to  letters,  but 
when  a  creditor  Is  applying,  the  court  may. 
In  its  discretion,  at  the  request  of  another 
creditor,  grant  letters  to  any  other  person 
legally  competent.  If  a  dispute  arls^  as  to 
relationship  between  applicants,  or  if  there 
is  any  other  good  and  sufficient  reason, 
the  court  may  appoint  any  competent  per- 
son." Section  3814  reads:  "Letters  of  ad- 
ministration must  be  granted  to  any  appli- 
cant, though  It  appears  that  there  are 
other  persons  having  better  rights  to  the 
administration,  when  such  persons  fall  to 
appear  within  three  months  after  the  death 
of  the  decedent  and  claim  the  Issuance  of 
letters  to  themselves."  Under  section  3815 
no  person  Is  competent  to  serve  as  admin- 
istrator or  administratrix  who  is  "not  a  bona 
fide  resident  of  the  state ;  Mit  If  tbe  person 
entitled  to  serve  is  not  a  resident  of  tbe  state 
he  may  request  the  court  or  judge  to  appoint 
a  resident  of  the  state  to  serve  as  admin- 
istrator, anjl  such  person  may  be  oppointed." 

Reading  and  construing  these  several  pro- 
visions of  the  statute  together,  tbe  intention 
of  the  L^lslature  la  manifest  that  when 
a  parson  dies  Intestate,  bis  relatlTes  or  next 


of  kin,  when  not  Incompetent  under  the  pro- 
visions of  section  3816,  shall  he  entitled  to 
administer  the  decedent's  estate  in  prefer^ce 
to  a  stranger  even  though  he  l)e  a  creditor,  and 
especially  is  this  true  where  a  mere  stranger 
seeks  on  appointment  as  administrator. 
Such  intention  seems  the  more  clear  from 
a  consideration  of  the  provision  In  section 
3814,  which  requires  letters  of  administration 
to  be  granted  to  any  other  applicant  whea 
such  persona  as  are  entitled  to  them  "fail  to 
appear  within  three  months  after'  tbe  death 
of  the  decedent  and  claim  tbe  Issuance  of  let- 
ters to  themselves."  If  a  stranger  or  a  cred- 
itor could  be  appointed  administrator,  not- 
withstanding that  a  person  entitled  appeared 
within  three  months  from  the  decedent's 
death,  and  asked  for  letters,  then  this  pro- 
vision would  be  but  useless  verbiage  having 
no  effect.  Familiar  rules  forbid  a  construc- 
tion which  will  reuder  meaningless  and  In- 
effective, words,  phrasea.  or  clauses  In  an 
enactment  when  some  other  reasonable  In- 
terpretotion  will  render  them  effective  and 
declare  the  legislative  Int^t  It  is  only 
when  none  of  those  entitled  will  accept  the 
appointment  or  when  no  one  of  th^  appears 
within  three  months  of  the  death  of  tbe  de- 
cedent that  the  court  is  empowered  to  ap- 
point a  creditor  either  on  his  own  petition, 
or  at  the  request  of  anothar  creditor.  One 
of  the  principal  reasons  for  thus  preferring 
relatives  and  next  of  kin,  doubtless,  is  tbat 
they,  being  entitled  to  succeed  to  what  re- 
mains of  the  estate,  after  tbe  discharge  of 
the  debts  and  obligations,  are  tbe  most  deeply 
Interested  In  a  proper  administration  of  It 
and  In  preserving  it  The  policy  of  thus 
preferring  relatives  and  next  of  kin,  ot« 
creditors,  In  the  order  In  which  th^r  In- 
terests naturally  appear,  seems  to  be  sug- 
gested alike  by  sound  reason  and  justice. 
The  creditor  is  interested  only  to  the  extent 
of  having  his  claim  paid,  and,  when  that 
is  done,  his  interest  In  the  estate  censes, 
white  the  Interest  of  one,  who  is  entitled 
to  all  or  a  jwrtion  of  the  residue,  continues 
until  final  distribution.  For  tbe  latter, 
therefore,  there  la  the  greater  inducement  to 
conduct  a  wise  and  economical  administra- 
tion, and  the  former's  Interest  can  be  Just  as 
well  subserved  as  when  a  creditor  is  ap- 
pointed. For  the  benefit  of  the  creditor,  as 
well  as  others  interested  In  the  estete.  the 
law  makes  ample  provision  for  prompt  ac- 
tion, since  it  limits  the  time  of  preference, 
the  clear  Intent  and  meaning  of  the  statute- 
bclng  tbat  those  Tvho  are  primarily  entitled 
to  administration  must  appear  and  assert 
their  right,  as  provided  by  law,  within  three 
months  after  the  death  of  the  Intestate. 
Until  the  expiration  of  that  period,  no  cred- 
itor, in  the  absence  of  a  renunciation  of  the 
right  to  administer  by  all  of  those  preferred, 
is  authorized  to  apply  for  appointment  as 
administrator. 

The  I^lslatnre  having  tbm,  for  cogent 
and  wise  reasons,  preferred  relatlTea  and 
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not  of  kin  I9'  prorMons  of  statute^  wblcb 
are  clearly  mandatory  and  binding  npon  tbe 
courts,  I8  not  the  fact  of  sncb  pr^erence 
Indlctatlve  of  tbe  l^lslatlve  Intent,  respect- 
ing tbe  appointees  of  sacb  preferred  persona, 
tbat  tbe  proTlslons  relating  to  socb  ap- 
pointees, notwltbstandlng  that  the  word 
"may,"  Instead  of  "must"  or  "shall,"  was 
onphiyed,  are  likewise  mandatory?  Do  not 
the  same  considerations  and  reasons,  which 
Induced  tbe  preference  relating  to  relatives 
and  next  of  kin,  apply  with  like  force  to 
their  appointees  selected,  as  Is  natural,  out 
of  -specinl  confidence  and  truRt  reposed  In 
tbem?  Such  clearly  would  seem  to  be  tbe 
case.  The  controlling  object  of  the  statute 
eridently  Is  to  secure  to  those,  who  have 
an  Interest  in  tbe  residue  of  the  estate,  the 
rlgbt  to  administer.  If,  then,  such  persons, 
becanse  of  residence  beyond  the  seas,  or 
of  minority,  or  other  caupe,  cannot  them- 
selves administer,  It  is  wholly  within  the 
spirit  and  policy  of  the  law,  and,  therefore, 
tbe  duty  of  the  courts,  to  recognize  those, 
whom  such  persona  select  and  In  whom  they 
have  special  confidence,  when  their  fitness 
for  the  position  Is  unquestioned.  The  word 
"may,"  In  subdivision  6  of  section  3812,  and 
in  subdivision  2  of  3S15,  was  not  employed 
to  vest  mere  discretion,  but  to  confer  a  power 
npon  the  court  to  be  exercised  whenever  the 
conditions  or  contingencies,  indicated  by  the 
statute,  should  exist  or  arise,  and  when 
npon  the  occasion  arising  for  tbe  exercise  of 
that  power,  the  court  falls  to  exercise  it,  but 
instead  appoints  some  one  not  witbin  tbe  con- 
tMnplatlon  of  the  statute.  It  fails  to  comply 
with  the  law  and  Its  action  is  erroneous.  When 
tbe  relative  or  "next  of  kin  reside  in  a  for- 
eign country,  and  cannot  personally  attend  to 
take  tbe  administration  themselves,  they  may 
"ippoint  a  person  in  whom  they  have  con- 
fidence to  take  It  for  tbem ;  and  tbe  court 
ought  to  grant  tbe  administration  to  their 
appointee.  Tbe  court  have  not  executed  the 
power  the  law  gives  tbem,  when  they  have 
granted  letters  to  a  person  not  designated 
In  that  act,  before  the  persons  designated 
have  refused ;  but  only  where  they  have 
granted  letters  to  the  proper  persons." 
Ritchie  T.  McAusIin,  2  N.  f!.  251. 

In  Strong  v.  DIgnan,  207  III.  385,  69  N.  B. 
909,  99  Am.  St.  Rep.  225,  the  same  question 
here  under  consideration  was  presented. 
There,  as  here,  a  nonresident  could  not  act 
as  administrator,  and  tbe  statute.  Inter 
alia,  provided  that  "administration  shall  be 
granted  upon  the  goods  and  chatte's  of  dece- 
dent to  the  surviving  husband  or  wife,  or  to 
next  of  kin  to  intestate,  or  some  of  tbem, 
if  they  will  accept,  or  the  court  may  grant 
letters  of  administration  to  some  competent 
person,  who  may  be  nominated  to  the  court 
by  either  of  them."  The  appellate  court, 
-  after  construing  this  provision  of  tbe  statute, 
said:  "Taking  this  view,  that  is,  tbat  tbe 
nonreflldent  ^ster  had  a  right  to  nominate 
the  administrator,  the  probate  court  of  Cook 


oonnty  rertdied  the  letters.  Issued  to  tbe  pnb- 
Uc  administrator,  and  appointed  tbe  appellee. 
We  think  tbat  this  action  of  the  probate  court 
was  correct  and  authorized  by  the  language 
of  the  sectlfHL**  80,  In  Olaiic  Elizabeth. 
01  N.  J.  lAW,  B6S,  40  Atl.  610,  737,  it  waa 
said:  "Words  which,  in  their  ordinary  ac- 
ceptation and  wben  Interpreted  excIusWe  of 
the  context  and  the  subject-matter,  imply  a 
discretion  of  power,  such  as  'may,*  'it  sfauH 
be  lawful,*  and  tbe  like,  become  in  the  con- 
struction of  statutes  mandstory  where  such 
is  the  legislative  intent.  The  general  rule 
is  stated  as  follows:  'Where  a  statute  con- 
fers authority  to  do  a  Judicial,  or,  indeed,  any 
other  act,  which  the  public  Interest  or  even 
Individual  right  may  demand.  It  is  Imperative 
on  those  so  authorized  to  exercise  the  author- 
ity when  the  case  arises,  and  its  exercise  Is 
duly  applied  for  by  a  party  Interested  and 
having  a  right  to  make  the  application.  In 
giving  one  person  the  authority  to  do  an  act 
the  statute  imp'iedly  gives  to  others  the 
right  of  requiring  that  the  act  he  done,  the 
power  being  given  for  the  benefit  not  of  him 
who  is  Invested  with  It,  but  of  those  for 
whom  It  is  to  be  exercised.  Tbe  Lcglsiature 
in  such  cases  Imposes  a  positive  and  absolute 
duty,  and  not  merely  gives  a  discretionary 
power;  and  it  must  he  exercised  upon  proof 
of  the  particular  facts  out  of  which  the 
power  arises.  When,  ttierefore,  tbe  lan- 
guage in  which  the  authority  is  conferred  is 
only  directory,  permissive  or  enabling,  for 
Instance,  wben  it  is  enacted  that  the  person 
authorized  'may,'  or  'shall  if  he  deems  It 
advisable,'  or  that  *lt  shall  be  lawful'  for  him 
to  do  the  act,  it  has  been  so  often  decided 
as  to  have  become  an  axiom  tbat  such  ex- 
pressions have  a  compulsory  force,  un  ess 
there  Is  special  grounds  for  a  different  con- 
struction.' Maxw.  Int  Stat  218,  210."  In 
Neldlg's  Estate  (Kupley's  Appeal)  183  Pa. 
492,  33  Atl.  1033,  it  was  said:  "If  the  parties 
entitled  to  letters  do  not  desire  to  personally 
settle  the  estate  they  may  name  a  suitable 
person  to  do  so,  and  the  register  must  regard 
their  selection.  Tbe  opinion  of  'Judge  Wat- 
son In  Jones's  Appeal,  10  TMily.  Notes  Cas. 
249,  which  "was  adopted  by  the  Supreme 
Court,  contains  the  fol'owlng  apposite  lan- 
guage on  this  subject:  'I  feel  very  confident 
that  no  case  can  be  found  where  it  has  been 
held  that  the  register  Is  at  liberty  to  disre- 
gard the  clearly  expressed  wishes  of  the 
parties  preferred  by  the  law  and  entitled  to 
the  estate,  whether  they  be  residents  of  this 
commonwealth  or  beyond  Its  borders,  and 
grant  letters  to  a  total  stranger,  whose  only 
interest  Is  the  expectation  of  earuing  com- 
missions by  bis  services  in  the  execution  of 
the  trust  *  •  ♦.  If  the  parties  who  are 
entitled  to  the  estate  are  not  in  a  position 
to  administer  It  themselves,  then  the  trust 
should  he  committed  to  their  nominee  who 
has  their  confidence,  and  whose  services  are 
to  be  paid  for  from  their  funds.' "  1  Woer- 
ner,  Admin,  g  235.  Macdougalj.  v.  Paterson, 
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11  0.  B.  755,  772.  Cobb  v.  Kewcomb,  19  Pick. 
(Mass.)  336;  Sbomo's  Appeal,  57  Fa.  366; 
Uttle  T.  Berry.  94  N.  C.  483;  Headman  t. 
Rose,  G3  Qa.  468;  HIU  t.  Alspaugta.  Adm'r, 
72  N.  C.  402;  Jones'  Appeal.  10  Wkly.  Notes 
Cas.  249;  Newbnrgh  Turnpike  Co.  t.  Miller, 
5  JohD.  Gb.  (N.  Y.)  101,  9  Am.  Dec.  274; 
Johnston  r.  Fate,  95  N.  C.  68;  Supervisors 
T.  United  States,  4  Wall.  (U.  S.)  435,  18  L. 
Ed.  419;  Mason  t.  Fearson,  9  How.  (U.  S.) 
24a  13  L.  Ed.  125. 

The  respondent  applied  tor  letters  of  ad- 
ministration not  only  before  the  expiration 
of  the  time  limited,  by  the  statute,  for  rela- 
tives and  n»t  of  kin  to  apply,  but  be  was 
not  a  creditor  of  the  estate  within  his  indi- 
vidual capacity,  and,  hence,  not  a  creditor 
within  the  meaning  of  the  statute.  Nor  was 
he  of  kin;  nor  bad  be  any  personal  interest 
In  the  estate.  He,  therefore,  bad  no  right 
to  be  appointed  as  administrator  of  the  estate. 
The  mere  fact  that  he  was  an  officer  of  a 
real  estate  company  and  sustained  a  fldu- 
dary  relation  to  that  concern,  which  he 
claimed  was  a  creditor,  did  not  characterize 
him  as  a  creditor.  The  estate  owed  him 
noOiing,  and  the  indirect  interest  which  he 
had  In  a  part  of  its  assets,  because  of  his 
interest,  if  he  had  any.  In  the  corporation, 
did  not  bring  him  within  the  contemplation 
of  the  statute  as  a  creditor,  and,  under  the 
circumstances,  conferred  upon  him  no  right 
to  administer  the  estate,  or  to  be  appointed, 
as  administrator,  lu  preference  to  a  person 
whose  appointment  was  requested  by  a  rela- 
tive who  bad  an  interest  lu  the  residue  of 
the  estate,  after  payment  of  the  debts. 
Myers  v.  Cann,  95  Ga.  383.  22  S.  E.  Gil: 
Glenn,  Trustee,  v.  Reid,  74  Md.  238,  24  Atl. 
155;  President,  etc.,  v.  Browne,  34  Md.  450. 
Whether  or  not  the  Intestate  left  a  widow  is 
Immaterial,  for.  If  he  did,  she  never  claimed 
the  issuance  of  letters  to  herself,  nor  request- 
ed the  appointment  of  any  person  in  her 
behalf.  The  sister  of  the  decedent  Is  the 
only  relative  or  next  of  kin  who  ever  peti- 
tioned the  court  to  have  an  administrator 
arpointcd.  and  she,  having  done  so  within 
the  time  limited  by  the  statute,  and  being 
dIsQuallfled,  because  a  nonresident,  the  person 
whose  appointment  she  requested,  there  be- 
ing no  question  as  to  his  capability  or  fitness 
for  the  position,  ought tobavebeenappolnted. 

The  judgment  must  be  reversed,  with  costs, 
and  the  case  remanded,  with  directions  to 
the  court  below  to  proceed  In  accordance 
berewltb.   It  Is  so  ordered. 

Mccarty  and  STRAUP,  JJ.,  concur. 


(29  Nev.  88) 

TWADDLE  et  al.  v.  WINTERS  et  al. 
(No.  1,675.) 

(Supreme  Court  of  Nevada.   Feb.  1,  1900.) 

1.  Appeal— Time  of  Takino — Dismissal. 

Where  a  judfonent  was  rendered  on  Jane  23, 
1903,  and  no  appeal  vrtJi  taken  therefrom  until 


March.  1905,  the  appeal  will  be  dismissed  for 
failure  to  prosecute  the  same  within  a  year. 

2.  New  Tbial — Motion— Statement^Poepa- 
HATioN— Extension  or  Time. 

Where  the  court  reporter  who  took  the  evi- 
dence in  an  action  left  the  state  before  pre- 
paring a  transcript  thereof,  the  parties  against 
whom  the  judgment  was  rendered  were  entitled 
to  such  ntensions  of  time  to  prepare  a  state- 
ment as  a  basis  for  a  motion  for  a  new  trial 
as  was  necessary  to  enable  them  to  secure  a 
transcript  of  the  testimony  from  the  reporter 
and  prepare  such  statement. 

3.  Judges— JuBiamoTioN—PowEaa  in  Ghau- 

BEBB— Ex   PaBTE  ObDEBS. 

Comp.  Laws,  g  3292,  authorizes  the  judge 
before  whom  a  case  was  tried  to  extend  the 
time  for  the  preparation  of  a  statement  on  a 
motion  for  a  new  trial,  and  district  court  mle 
43  (24  Pac  xii)  declares  that  only  the  jod^c 
having  charge  of  the  cause  shtill  grant  fur- 
tlTer  time  to  do  any  act  required  to  be  done  in 
the  cause  or  proceeding,  unless  it  is  shown  by 
affidavit  that  such  judge  is  absent  from  tlie 
state  or  from  some  other  cause  is  unable  to 
act  Rule  41  provides  that,  when  any  judge 
shall  have  entered  upon  the  hearing  of  a  pro- 
ceeding, no  other  judge  shall  do  any  act  in 
the  cause  unless  on  the  written  consent  of  the 
judge  first  hearing  the  cause.  Comp.  Laws, 
g  2o73,  declares  that  the  district  judges  of  the 
state  shall  have  coextensive  powers  throughout 
the  state,  and  may  each  exercise  the  fimctions 
of  judges  in  chambers  at  any  point  in  the  state, 
subject  to  the  provisions  that  each  judge  may 
direct  and  control  the  business  in  his  own  dis- 
trict. Held,  that  where,  on  the  determination 
of  a  cause,  the  judge  entered  an  order  that  all 
further  business  not  completed  and  all  new 
business  brought  before  the  court  during  the 
absence  of  such  judge  should  be  referred  to 
the  judge  of  another  district,  the  judge  of 
such  other  district  had  jurisdiction  in  chambers 
within  his  own  district  to  grant  an  ex  parte 
order  extending  the  time  for  tlie  preparation 
of  a  statement  on  a  motion  for  a  new  trial  in 
the  cause  tried  by  the  absent  judge,  without 
an  affidavit  that  tiie  latter  was  still  absent  at 
the  time  the  order  was  granted. 

4.  Watebs  and  Water  Courses— Ibbiqatioii 
— DivEBSios  OP  Water— Evidence. 

In  an  action  to  determine  water  rights 
alleged  to  liave  been  appropriated  by  plaintiffs' 
grantors,  evidence  held  to  sustain  a  finding 
awarding  to  plaintiffs  184  inches  under  a  4-inch 
pressure. 

5.  Same— Injunction— Decree. 

Where,  in  an  action  to  determine  water 
rights,  defendant  was  enjoined  from  withdraw- 
iiiR  from  plaintiff's  ditch  water  to  which  plain- 
tiff was  entitled,  bnt  there  was  evidence  that 
there  were  times  during  the  summer  when  it 
was  not  necessary  to  use  as  much  water  as 
plaintiff's  ditch  carried,  on  which  occasions  it 
sliould  be  turned  to  defendants,  the  injunction 
should  specifically  award  such  water  to  de- 
fendants, notwithstanding  their  right  thereto 
might  be  implied  by  law. 

6.  Same— Time— Ibbiqation  Season. 

Where  plaintiff's  intestate  had  testified, 
in  a  suit  to  determine  water  rights,  that  the 
irrigation  season  closed  about  October  Ist  of 
each  year,  and  that  sometimes  he  used  water 
from  the  ditch  in  question  a  little  later,  a 
perpetual  injunction  restraining  defendants 
from  Interfering  with  plaintiff's  rights  should 
limit  plaintiff's  right  to  use  the  water  for  inrl* 
gation  to  October  15th  of  each  year, 

7.  Same—Dee dh— Construction. 

Where  a  deed  from  plaintifTs  predecessor 
in  interest  in  certain  land,  to  which  defendants 
succeeded,  conveyed  one-third  of  a  certain  water 
ditch  and  flume,  described,  with  the  privile^ 
of  running  water  through  the  flume  and  ditai 
to  tlie  land  conveyed,  such  provision  did  not 
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constitute  a  grant  of  water,  but  merely  the 
right   to   convey   water   otherwise  acquired 
through  the  flume  and  ditch. 
8.  Waters  and  Wateb  Coohses— Ripabiah 
Pbopbietors—Pbiob  Appbopbiation. 

The  fart  that  patents  for  defendant's  lands 
lying  along  the  banks  of  a  creek  were  issued  to 
defendants  before  adoption  of  Act  Cong.  July 
26,  1806  (14  Stat.  251,  c.  262),  providing  for 
the  ftppropriatioD  of  water  for  irrigation  pur- 
pOBBs,  did  not  confer  on  the  owners  of  such 
land  riparian  common-law  rights  to  the  waters 
of  the  creek  as  against  prior  appropriators. 

Appeal  from  District  Court,  Washoe  County. 

Action  by  Ebenezer  Twaddle  and  others 
against  Theodore"  Winters  aud  others.  From 
a  decree  in  favor  of  plaintiffs,  defendants  ap- 
peal. Motion  to  dismlBs  appeal  from  judg< 
ment  granted.  Motion  to  dismiss  appeal  from 
order  denying  a  new  trial  denied.  Judgment 
modified. 

Alfred  ChartK,  for  appellants.  Cheney  & 
Massey,  for  respondents. 

TALBOT,  J.  The  respondents  have  moTed 
to  dismiss  the  appeal  from  fbe  Judgment 
because  It  was  not  taken  within  one  year, 
and  to  dismiss  the  appeal  from  the  order  ot 
the  district  court  denying  ^tpeUants'  motion 
for  new  trial,  and  also  to  strike  from  the 
records  the  statement  on  motion  for  a  new 
tri&L  upon  the  ground  that  the  statem^t 
was  not  filed  within  the  time  prescribed  by 
law.  The  appeal  from  the  Judgment  is  dis- 
missed, because  not  takra  until  March,  1905, 
more  than  one  year  after  Its  rendition  on 
June  23,  1008.  On  that  day-  Judge  Curler, 
of  The  Second  Judicial  district  court,  who 
bad  tried  the  case  at  Beno  and  rendered  the 
decree,  made  in  open  court  and  had  entered 
in  the  minutes  an  orAee  "that  all  business 
and  all  cases  and  proceedings  that  hare  not 
been  completed  or  in  the  process  of  com- 
pletion, and  all  new  business  that  may  be 
brought  before  the  court  during  the  absence 
of  the  presiding  judge,  be  referred  to  Judge 
■U.  A.  Murphy,  of  the  First  Judicial  district 
court  of  the  state  of  Nevada,  and  that  he  be 
requested  to  try,  determine,  and  dispose  of 
all  cases  and  business  now  tefore  the  court 
in  the  absence  of  the  Judge  of  this  district" 
Pursuant  to  this  reqn^t  Judge  Murphy  oc- 
cupied the  bench  in  Reno  until  July  81, 1903, 
when  a  recess  was  taken  until  the  Airther 
order  of  the  court.  There  was  no  other  ses- 
sion until  Judge  Curler's  return  on  August 
17th.  On  July  17th  Judge  Murphy,  in  open 
court  in  Reno  made  an  order  allowing  plaln- 
tilTs  until  August  15th  In  which  to  flie  objec- 
tions to  findings,  and  to  prepare  additional 
findings.  On  August  3d  Judge  Murphy  at 
Carson  City,  and  within  his  own  First  Judicial 
district,  by  an  ex  parte  order  made  without 
aflSdaTit  of  Judge  Curler's  absence  or  Inabili- 
ty, granted  the  defendants  until  September 
15,  190S,  within  which  to  prepare,  file,  and 
serve  their  notice  and  statement  on  motion 
fm-  new  trial.  Later  extensions  were  made  ; 
Iv  Judge  Curler,  but  whether  they  are  effect-  , 


ual  depends  upon  this  order,  which  respond-  . 
ents  claim  Judge  Murphy  was  unauthorized 
to  make  under  section  197  of  the  practice  oct 
(Comp.  Laws,  S  3292),  which  provides  In  re-  ' 
gard  to  notices  and  statements  on  motions 
for  new  trial  that  "the  several  periods  of 
time  limited  may  be  enlarged  by  the  written 
agreement  of  the  parties,  or  upon  good  cause 
shown  by  the  court,  or  the  judge  before 
whom  the  case  was  tried,"  and  under  district 
court  rule  43  (24  Pac.  xil),  which  directs 
that  "no  Judge,  except  the  judge  having 
charge  of  the  cause  or  proceeding,  shall  grant 
further  time  to  plead,  move,  or  do  any  act  or 
thing  required  to  be  done  In  any  cause  or  pro- 
ceeding, unless  it  be  shown  by  affidavit  that 
such  judge  Is  absent  from  the  state,  or  from 
some  other  cause  is  unable  to  act" 

Rule  41  (24  Pac.  xil)  provides:  "When  any 
district  judge  shall  have  entered  upon  the 
n'ial  or  hearing  of  any  cause  or  proceeding, 
demurrer  or  motion,  or  made  any  ruling,  or- 
der or  decision  therein,  no  other  judge  shall 
do  any  act  or  thing  in  or  about  said  cause, 
proceeding,  demurrer,  or  motion,  unless  up- 
on the  written  request  of  the  Judge  who  shall 
have  first  entered  upon  the  trial  or  hearing  of 
said  cause,  proceeding,  demurrer  or  motion." 
Section  2573  of  the  Compiled  Laws,  passed 
after  section  107  of  the  practice  act  as  quoted, 
enacts:  "The  district  Judges  of  the  state  of 
Nevada  shall  possess  equal  coextensive  and 
concurrent  Jurisdiction  and  power.  They 
shall  each  have  power  to  hold  court  In  any 
county  of  this  state.  They  shall  each  exer- 
cise and  perform  the  powers,  duties  and  func- 
tions of  the  court  and  of  Judges  thereof,  and 
of  judges  at  chambers.  Each  Judge  shall 
have  power  to  transact  business  which  may 
be  done  In  chambers  at  any  point  within  the 
state.  All  of  this  section  is  subject  to  the 
provisions  that  each  Judge  may  direct  and 
control  the  business  in  his  own  district  and 
shall  see  that  It  Is  properly  performed." 

We  think  under  the  minute  order  and  cir- 
cumstances related,  the  power  inherent  in 
Judge  Curler  to  extend  the  time  for  filing  the 
notice  and  statement  l>ecame  conferred  upon 
Judge  Murphy  during  the  former's  ab- 
sence, and  that  Judge  Murphy  became  the 
Judge  in  charge,  endowed  with  authority  to 
grant  the  extension  without  the  presentation 
of  an  affidavit  showing  the  abseuse  or  inabili- 
ty of  Judge  Curler,  as  the  rule  requires  be- 
fore the  order  can  be  made  by  a  judge  not 
having  the  business  in  charge.  Judge  Curl- 
er's absence  was  presumed  to  continue  until 
his  return  was  shown,  and  cousefluently 
Judge  Murphy's  authority,  based  upon  that 
absence,  would  likewise  continue.  It  is  said 
that  under  the  first  statute  mentioned  the 
language  that  "the  court  or  judge  before 
whom  the  case  was  tried"  may  extend  the 
time  invalidates  the  order,  because  Judge 
Murphy  was  not  the  Judge  before  whom  it 
was  tried,  and  that  hewaanot  the  court  after 
be  returned  to  Carson  City,  where  he  made 
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the  order.  Id  a  narrow,  tecbuical  sense  tbls 
may  be  true.  If  we  do  not  look  beyond  ihe 
strict  letter  of  tbe  statute.  Bat  not  so  If  we 
consider  tbe  Intent  and  purpose  of  the  enact- 
ment, and  construe  it  In  tbe  llgbt  of  reason  as 
applied  to  the  ordinary  rules  of  practice,  and 
give  due  welgbt  to  the  later  section.  Appar- 
ently the  object  of  this  legislation  was  to  pre- 
Tent  the  granting  of  extensions  and  tbe 
meddling  of  judges  in  cases  which  tbey  had 
not  tried  or  which  were  not  properly  under 
their  control,  and  yet,  in  case  of  the  absence 
or  inability  of  the  Judge  who  tried  the  action, 
to  grant  relief  or  allow  extensions  to  be  made 
to  deserving  litigants.  Tbe  argument  ad- 
vanced concedes  that.  If  Judge  Murphy  had 
gone  to  Reno  and  entered  tbe  order  In  open 
court,  it  would  have  been  good;  but  under 
this  contention.  If  he  had  stepped  through  the 
door  into  the  chambers  and  made  It,  it  would 
have  been  void.  Orders  extending  the  time 
for  fllings  are  baslness  usually  or  properly 
transacted  In  chambers,  and  under  section 
2573  can  and  ought  to  be  made  as  efTectually 
in  any  part  of  tbe  state,  by  tbe  judge  having 
the  case  in  charge,  as  If  made  by  him  in 
chambers  or  in  open  court  Judge  Murphy 
was  merely  acting  for  Judge  Curler  during 
bis  vacation,  but  by  analogy  ihe  construc- 
tion claimed,  if  adopted,  would,  in  every  case 
where  a  district  Judge  dies,  resigns,  or  is  suc- 
ceeded, invalidate  the  orders  extending  time 
under  section  197  made  oat  of  court  by  bis 
successor  In  office,  although  tbey  are  of  that 
character  ordlnartly  granted  in  chambers. 
This  would  mean  a  distinction  and  two  rules 
for  filing  orders  of  the  same  kind,  and  that 
tbe  judge  who  bad  tried  the  cause,  as  Judge 
Curler  bad  done  In  this  instance,  could  make 
the  order  In  chambers,  while  his  successor 
could  so  make  it  only  in  the  cases  tried  by 
him,  and  would  have  to  be  In  court  to  make 
these  simple  orders  ext^idlng  time  in  actions 
which  had  been  prevloiudy  tried  by  another 
Judge. 

'  Appellants  desired  and.  were  entitled  to  the 
time  granted  for  the  purpose  of  enabling 
them  to  secure  from  the  court  reporter,  who 
had  left  the  state,  a  transcript  of  the  testi- 
mony given  on  the  trial,  which  would  enable 
them  to  properly  prepare  the  statement  Un- 
der section  25T&  Judge  Curler  could  have 
made  an  order  granting  them  the  extension  at 
any  place  In  the  state,  and,  as  during  bis  ab- 
sence Judge  Murphy  was  requested  by  tbe 
court  minute  to  attend  to  all  business  for 
him,  we  conclude  that  he  was  empowered  to 
make  the  order  at  Carson  City  as  he  did,  and 
as  Judge  Curler  could  have  done,  and  that  It 
was  not  necessary  for  him  to  make  the  trip 
to  Reno  and  undergo  the  formality  of  opening 
court  to  enter  ex  parte  orders  simply  extend- 
ing time,  such  as  are  usually  made  out  of 
court 

Tbe  motion  to  dismiss  the  appeal  from  the 
ordjer  overraling  the  motion  for  a  new  trial 
and  to  strike  oat  the  statement  Is  denied. 


On  the  Merits. 

This  action  was  brought  by  Alexander 
Twaddle,  in  his  lifetime,  and  by  Ebenezer 
Twaddle,  as  co-owners,  for  450  miners'  inch- 
es running  under  a  6-liich  pressure  of  the  wa- 
ters of  Opblr  creek,  alleged  to  have  been 
apprf>priated  by  tbelr  grantors  in  the  year 
1856  "by  means  of  dams,  ditches,  and  a 
flume"  for  the  irrigation  of  their  ranch,  con- 
taining 203.02  acres.  In  Washoe  county. 
The  answer  denies  the  allegations  of  the 
complaint,  sets  up  tbe  ownership  by  the  de- 
fendants Winters  of  a  tract  of  land  about 
one  mile  wide  by  two  miles  long,  and  alleges 
appropriations  by  them  or  their  grantors,  ag- 
gregating 600  Inches  flowing  under  a  4-ineh 
pressure,  by  the  year  1867,  which  are  stated 
to  be  prior  to  any  diversion  of  the  watw  lij 
tbe  plaintifTs,  and  asserts  a  claim  for  defend- 
ant Longabnugh  to  ISO  inches  for  fluming 
wood,  lumber,  and  ice  from  large  tracts  of 
timber  lands  owned  by  bim,  and  for  domes- 
tic use  and  irrigating  garden  on  40  acres  at 
Ophlr.  Witnesses  appeared  to  sustain  and 
otbera  to  dispute  plaintiffs'  right  as  initiated 
a  half  century  ago,  and  tbe  same  is  true  re- 
garding tbe  claims  of  these  defendants.  The 
record  aftords  a  glimpse  of  pioneer  history 
at  a  period  previous  to  the  admission  of  this 
state  Into  tbe  Union,  and  portrays  the  build- 
ing and  decay  of  saw  and  quartz  mills  and 
the  rise  and  decline  of  towns  by  tbe  banks 
of  the  stream,  the  waters  of  which  are  here 
In  litigation.  One  witness  teslfled  that  tbe 
Hawkins  ditch,  now  known  as  the  "upper 
Twaddle  ditch/*  was  completed  in  ISSil,  and 
that  he  turned  the  water  Into  It  that  year. 
Others  stated  that  water  was  running  In  the 
ditch  and  flnme  about  that  time,  and  that 
these  were  apparentiy  In  tbe  same  place  and 
of  about  the  same  capadty  as  at  present 
On  behalf  of  defendants  other  wltnessses 
testified  that  they  were  over  the  ground  and 
saw  no  ditch,  and  that  none  existed  there 
daring  those  earlier  years.  It  Is  unneces- 
sary for  as  to  detail  the  conflicting  portions 
of  the  evidencp.  These  were  carefully  con- 
sidered by  the  district  court  and  for  the  rea- 
sons stated  In  Its  decision,  enforced  by  state* 
-  ments  In  deeds  made  many  y«trs  before  sny 
controversy  arose,  the  finding  that  this  ditch 
was  eonstracted  and  a  prior  fipprt^riaUon  of 
water  made  through  It  In  1867  finds  ample 
support  At  first  on  the  Twaddle  ranch 
land  was  plowed  for  only  a  garden  and  a 
small  piece  of  grain,  and  bat  llttie  hay  was 
cut  A  reasonable  time  was  allowed  In 
which  to  extend  and  complete  the  use  of  the 
water  that  would  flow  through  tiie  ditch,  and 
the  quantity  of  land  Irrigated  was  increased. 
The  lower  Twaddle  ditch  was  conatmcted 
from  Ophlr  creek  at  some  time  prior  to  1868, 
and  nms  to  and, Irrigates  the  eastern  portion 
of  plaintifTs'  ranch.  It  Is  shown  that  since 
that  year,  at  least,  th^  lands  bave  been  hi 
practically  the  aame  state  of  cultivation  and 
Irrigation  that  they  were  In  at  tiie  tlm«  of 
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the  commencement  of  tills  action,  and  that 
dnring  that  period  plaintiffs  used  all  t.be  wa- 
ter they  needed  from  Ophlr  creek  wtttioat  In- 
tOTUption,  except  in  1887,  1898,  and  at  the 
time  tbls  suit  was  begun.  It  appears  that 
the  plaintiffs  had  not  materially .  increased 
their  appropriation  In  33  years,  while  Theo- 
dore Winters  admitted  upim  the  stand  that 
daring  the  last  10  or  IS  years  he  had  been 
using  twice  as  much  water  from  Ophlr 
creek,  in  addition  to  that  from  other 
streams,  as  be  used  during  the  first  10  yearn 
tlmt  he  cultivated  bis  lauds.  As  he  claims 
aud  uses  more  than  the  plaintiffs,  we  con- 
clnde  that  this  large  increase  in  his  diversion 
of  the  waters  of  the  stream  since  the  comple- 
tion of  their  appivpriation  which  has  re- 
mained stationary  may  account  for  the  short- 
age and  dispute. 

By  consent  of  the  parties  In  open  court  the 
district  Judge,  accompanied  by  a  civil  engi- 
neer who  bad  testified  aa  a  witness  for  the 
defendants,  viewed  the  premises  and  made 
measnrements.  At  the  point  of  least  carry- 
ing capacity  of  the  upper  Twaddle  ditch, 
which  Is  the  old  aqnare  flume  near  the  Bow- 
ers mansion  and  grave,  be  measured  the  flow 
at  184  Inches  and  the  water  lacked  more 
than  2  Inches  of  reaching  the  top.  A  survey- 
or bad  testified  for  the  plaintiffs  that  Its  ca- 
pacity was  182  inches  at  this  point,  and  that 
the  capacity  of  100  feet  of  the  old  fiume  re- 
maining ap  nearer  the  head  of  the  ditch 
which  had  been  impaired  by  age  and  aban- 
doned, and  snpplanted  by  a  new  V  finme 
built  above  the  old  one  by  the  plaintiffs  In 
1900,  was  150  Inches.  At  this  point  tbe 
judge  found  that  the  184  Inches  of  water 
which  he  had  measured  below  atwut  filled 
the  new  V  fiume,  and  he  estimated  that  this 
old  flume  would  carry  from  200  to  300  inch- 
ea.  VTom  his  examination  of  the  premises 
and  the  character  of  the  soil,  the  court  was 
of  the  oplnlou  that  the  plaintiffs  required, 
and  were  entitled  to,  at  least  tbe  amount  of 
water  they  bad  flowing  in  the  fiume  at  tbe 
time  he  made  the  examination,  and  he  de- 
creed them  a  prior  right  to  184  miners'  inch- 
es running  under  a  4-Inch  pressure,  or  3  »*/bo 
cnble  feet  per  second,  from  April  15th  to  No- 
vember lESth  of  each  year,  and  20  Inches,  or 
two-flfths  of  1  cubic  foot  per  second,  for  do- 
mestic use  and  watering  stock  at  other  times. 
It  Is  claimed  that  the  amount  allowed  is  not 
warranted  by  theevidence,  because  more  than 
the  capacity  of  tbe  upper  Twaddle  ditch,  as 
shown  by  IJie  testimony  mentioned,  fixing  It 
at  182  Inches  at  the  point  above  the  mansion, 
and  at  150  Inches  along  the  100  feet  of  old 
flume,  through  which  the  water  fiowed  prior 
to  1900.  It  Is  not  necessary  to  determine 
whether  the  court,  on  Its  own  examination 
and  measurement,  may  allow  a  quantity  be- 
yond the  range  of  the  evidence,  nor  whether 
the  surveyor  could  accurately  estimate  the 
capacity  of  the  100  feet  of  old  flume  wttb- 
oat  knowing  the  volume  and  velocity  of  the 
water  that  wtered  It,  nor  whether  the  yaria- 


tlon  of  1  part  In  91,  or  flie  difference  between 
182  indies  in  his  measurement  and  that 
of  184  by  the  Judge  should  be  disregard- 
ed as  too  trifling  to  be  material  and  as  a 
alight  discrepancy  to  be  expected;  for  the 
Judgment  f<v  the  34  inches  which  defendants 
claim  should  be  deducted,  because  in  excess 
of  the  capacity  of  the  upper  ditch  and  flume 
before  the  construction  of  the  V  flnme  In 
1900,  Is  supported  by  the  finding  of  the  court 
that  the  plaintifts  and  their  grantors  had  tor 
more  than  31  yrars  before  the  commence- 
ment of  this  suit  used  a  portion  of  the  water 
through  tbe  lower  Twaddle  ditch.  It  is 
urged  that  184  Inches  is  more  than  -reqidred 
for  tbe  irrigation  of  plaintlffB'  ranch,  and 
that  this  Is  especial^  so  because  a  few  of 
their  170;46  acres  of  cnltimted  land  Ue  above 
tlie  line  of  their  upper  ditch  from  Ophlr 
creek,  and  a  small  portion  is  naturally 
swampy.  The  quantity  of  water  allowed  by  " 
the  decree  seems  very  liberal,  both  for  Irriga- 
tion and  for  domestic  use  and  waterli^ 
stock.  Engineers  and  others  tejstlfled  that 
one-half  and  three-fifths  of  an  Inch  of  water 
per  acre  was  sufficient,  while  for  the  plain- 
tiffs, farmers  from  the  vicinity  varied  In 
their  estimates  of  the  amount  necessary  from 
IHto  3^  Inches  per  acre.  The  evidence  Indi- 
cated  that  tbe  plaintiffs  had  used  as  much 
water  as  that  awarded  to  them,  or  more,  and 
had  uniformly  produced  good  crops.  Much 
of  their  land  Is  sandy,  with  a  considerable 
slope.  After  examining  the  soil  and  view- 
ing the  quantity  of  water  as  It  ran  on  tbe 
premises,  the  court  agreed  with  ~  the  teiscl- 
mony  of  the  plaintiffs  that  that  amount  was 
necessary,  and  adopted  a  mean  between  the 
highest  and  lowest  estimates.  The  quantity 
of  water  requisite  varies  greatly  with  the 
soil,  seasons,  crops  and  conditions,  and  we 
cannot  say  that  the  allowance  Is  excessive. 

Alexander  Twaddle  testified  that  there 
were  times  during  the  summer,  evidently 
short  periods  after  tbe  land  had  been  Irri- 
gated, when  It  was  not  necessary  to  use  as 
much  as  the  upper  ditch  full  of  water.  On 
such'  occasions,  and  whenever  it  Is  not  need- 
ed by  the  plaintiffs.  It  should  be  turned  to  the 
defendants,  If  they  have  any  beneficial  use 
for  It,  and  not  permitted  to  waste.  It  may 
be  Implied  by  the  law ;  but  It  Is  better  to 
have  decrees  specify,  and  especially  so  in 
this  case.  In  view  of  the  testimony  stated  and 
of  tbe  perpetual  Injunction  that  the  award 
of  water  Is  limited  to  a  beneficial  use  at  such 
times  as  it  Is  needed.  Gotelll  v.  CardelU 
(Nev.)  89  Pac.  8.  The  point  and  pnirose  of 
diversion  may  be  changed  If  such  change  does 
not  Interfere  with  prior  rights.  Under  the 
testimony  of  Alexander  Twaddle  that  tbe  Irri- 
gating season  closes  about  the  Ist  of  October, 
and  that  sometimes  be  used  water  a  little 
later,  we  think  preferably  the  decree  should 
limit  plaintiffs'  right  for  Irrigating  purposes 
to  October  15th.  This  may  allow  defendant 
I^ugabaugh  to  fiume  wood  a  month  earlier 
at  this  season  when  the  water  is  ~low.  and 
Digitized  by  ^OOQ  Ic 


284 


85  PACIFIC 


REPORTER. 


CNer. 


ftlloff  "Winters  more  for  watering  stock  with- 
out material  Injury  to  the  plaintiffs.  Al- 
though his  flume  was  erected  many  years  ago. 
Itongabangh  did  not  show  any  prior  appro- 
prlatl(HD,  and  the  decree  pn^rly  enjoins  him 
from  Interfering  with  that  part  of  the  water 
of  Ophir  creelc  awarded  to  the  plaintiffs,  be- 
cause be  ran  their  water  In  his  fliime  past 
their  ditch  and  Into  the  one  owned  by  Win- 
ters, and  Joined  with  the  other  defendants 
in  answering  and  resisting  the  rights  of  the 
plalntiflB.  The  decree  does  not  prerent  him 
from  takli^  any  water  in  the  txeek  In  excess 
of  the  amount  awarded  to  plaintiffs.  Nor 
does  it  in  any  way  Interfere  with  the  water 
belonging  to  him  coming  from  other  sources. 
This  he  may  tnm  Into  Ophir  creek  and  taKe 
out  lower  down,  prorlded  he  does  not  dimin- 
ish the  flow  to  which  the  plaintUCs  are  en- 
titled. 

On  >Iay  80. 1877,  John  Twaddle,  the  father 
and  predecessor  in  Interest  of  the  plaintiffs, 
oonreyed  to  M.  €■  T^ake  "one-third  of  that 
certain  water  ditch  and  flame  known  as  the 
■Twaddle  ditch,'  leading  from  what  is  known 
as  *Ophir  cre^'  to  the  land  of  said  Twaddle, 
soutlierly  from  said  creek  through  the  lands 
of  C.  F.  Wooten  and  M.  C  Lake,  with  the 
prlTllege  of  mnnlng  water  through  said 
flnme  and  ditch  to  what  is  known  as  the 
'Boweni  mansion*  or  grounds;  the  expense  of 
maintaining  said  ditch  ni^  flume  to  be  paid 
by  each  in  proportion  to  their  Interests  In 
same."  It  will  be  noted  that  this  langoage 
does  not  purport  to  grant  any  water,  but 
rather  the  right  to  convey  water,  and  that  It 
amounts  to  a  sale  of  a  third  interest  In  the 
ditch,  with  at  least  the  privilege  to  that  ex- 
tent of  running  In  it  water  which  Lake  liad 
or  might  appropriate.  Later  the  defendant 
Theodore  Winters  acquired  the  Bowers  man- 
sion and  grounds  through  conveyances  which 
did  not  mention  any  interest  in  this  ditch. 
It  docs  not  appear  that  Lake  or  hla  grantors 
ever  made  any  use  of  the  ditch,  or  ever  con- 
tributed towards  its  repair.  Alexander 
Twaddle  stated  on  the  stand  that  he  did  not 
claim  all  this  ditch,  and  that  the  plaintiffs 
owned  two-thirds  of  it.  Whether  under  this 
deed  the  one-third  interest  In  the  ditch  be-- 
came  appurtenant  to  the  Bowers  land  when 
it  was  never  used  for  its  Irrigation,  and  later 
passed  with  the  land  without  being  mention- 
ed, and  whether,  after  the  lapse  of  25  years 
without  any  use  or  contribution  towards  its 
repair,  the  grantee  of  Lake  has  a  third  In- 
terest as  a  co-owner  in  the  ditch  and  that 
part  of  the  flume  which  has  not  been  super- 
seded by  the  new  one  built  by  plaintiffs,  are 
questions  which  we  need  not  determine;  for 
they,  and  that  part  of  the  judgment  of  the 
court  which  gives  the  plaintiffs  the  "eiciu- 
Blve  use  of  the  upper  Twaddle  ditch  and 
flume,"  are  not  within  the  allegations  of  the 
pleadings,  which  contain  no  reference  to  the 
exclusive  use  of,  or  a  third  or  any  Interest  In, 
the  ditch.  Under  the  assertion  in  the  com- 
plaint of  the  appropriation  of  water  "by 


means  of  certain  dams,  ditches,  and  a  flnm^ 
the  court  properly  decreed  to  plaintiffs  the 
right  to  use  the  water  through  either  or  both 
the  ditches  running  to  their  lands.  They 
would  have  that  right  in  the  upper  ditch  it 
their  Interest  in  It  Is  only  an  midlvided  two- 
thirds,  as  the  conrt  has  given  them  Jointly 
with  the  defendants  In  the  lower  ditch;  but 
whether  the  grantee  of  Lake  owns  and  can 
assert  a  right  to  an  undivided  one-third  in- 
terest Is  a  question  as  foreign  as  the  own^- 
sfaip  of  the  mansion,  and  one  wbldi .  ought 
not  to  be  determined  by  the  Judgment,  In  the 
absence  of  any  Issue  or  allegation  concerning 
It  The  defendants  speclflcally  excepted  to 
flnding  No.  12  In  this  regard. 

Patente  for  defendants*  lands  lying  along 
the  hanks  of  OptAt  creek  were  Issued  to  their 
grantors  before  the  passage  of  the  act  of  Con- 
gress of  JToIy  26,  1866,  and  It  Is  asserted  that 
for  ttfls  reason  a  vested  common-law  ripa- 
rian right  to  the  flow  of  the  waters  of  Ophir 
creek  accrued,  of  whidi  th^  could  not  be  de- 
prived by  that  act  If  this  were  true,  defend- 
ants might  well  be  considered,  under  the  dr^ 
cumstances  shown,  to  have  lost  tliat  right 
by  acquiescence  In  the  continued  dlveraicHt 
of  the  water  by  plaintiffs  for  a  period  many 
times  larger  than  that  provided  by  the  statute 
of  limitations;  but  In  this  contention  coun- 
sel is  in  error.  We  do  not  wish  to  consider 
seriously  or  at  length  an  argument  by  which 
it  Is  sought  to  have  us  oTerrule  well-reason- 
ed decisions  of  long  standhig  In  this  and 
other  arid  states,  and  In  the  Supreme  Court 
of  the  United  States,  such  as  Jones  v.  Adams 
(Nev.)  6  Pac.  442.  3  Am.  St.  Bep.  788,  Reno 
Smelting  Works  v.  Stevenson  (Nev.)  21  Pac. 
317,  4  L.  R.  A.  00,  10  Am.  St.  Rep.  864,  and 
Broder  v.  Water  Co.,  101  U.  S.  274.  25  L.  Ed. 
700,  declaring  that  this  statute  was  rather 
the  voluntary  reo^nltlon  of  a  pre-existing 
right  to  water,  constituting  a  TOlld  claim  to 
its  ctmtlnued  use,  than  the  establishment 
of  a  new  one.  As  time  passes  it  becomes 
more  and  more  apparent  that  the  law  of 
ownership  of  water  by  prior  appropriation 
for  a  benefldal  purpose  Is  easmtlal  under  our 
climatic  cendltlfms  to  the  general  welfare, 
and  that  the  common  law  r^ardlng  the  flow 
of  sti-eams,  which  may  be  unobjectionable  in 
such  localities  as  the  British  Isles  and  the 
coast  of  Or^n,  Washington,  and  northern 
California,  where  rains  are  frequent  and  fbgs 
and  winds  laden  with  mist  from  the  ocean 
prevail  and  moisten  the  soil,  is  unsuitable 
undffl  our  sunny  skies,  where  the  lands  are 
BO  arid  that  Irrigation  is  required  for  the  pro- 
duction of  the  crops  necessary  for  the  support 
and  prosperity  of  the  people.  Inlgatlon  Is 
the  life  of  our  ImiMrtant  and  Increasing 
agricultural  Interests,  which  would  be  stran- 
gled by  the  enfwcement  of  the  riparian  prin- 
ciple. 

Congress,  In  appropriating  millions  for  stor- 
age and  distribution,  and  our  Jjegislature, 
have  recognized  the  advantages  of  couserr- 
ing  the  water  above  for  use.  In  irrisatiou, 
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Instead  of  having  It  flow  by  the  lands  of  ripa- 
rian owners  to  flnally  waste  by  sinking  and 
•raporatloa  In  tbe  desert  The  CaHfomla 
dedaloDS  cited  for  afipellants  may  no  longer 
be  oonsidared  good  law  even  In  the  state 
In  which  they  were  rendered.  In  the  re- 
cent case  of  Kansas  t.  Colorado,  before  the 
Supreme  Gourt  of  the  United  States,*  Con- 
gressman Needham  testified  that  Irrigation 
bad  doubled  and  trebled  the  ralne  of  proi>- 
erty  tn  Fresno  and  Kings  counties,  Cal- 
ifornia; that  they  had  to  depart  txmn  the  doc- 
trine of  riparian  rights  and  under  that  doc- 
trine It  would  be  difficult  to  make  any  future 
denlopnient;  that  there  has  been  a  d^ar^ 
tore  from  the  principles  laid  down  In  Lux 
T.  Haggin  (Gal.)  10  Paa  074,  because  at  that 
lime  tlie  value  of  wator  was  not  realised; 
that  the  dedslon  has  been  practically  revem- 
ed  by  the  same  court  on  subsequent  occa- 
sions; andmiat  the  doctrine  of  prior  aiqpto- 
prlatlon  and  the  application  of  water  to  a 
beneficial  use  is  In  effect  in  force  now  in  that 
stated  We  must  decline  to  award  the  defoid- 
ants  the  wat»B  of  the  stream  as  riparian 
proprietors  and  patentees  of  the  land  along 
Its  banks  prior  to  1866. 

The  case  will  be  remanded  fw  a  new  trial, 
nnlms  there  is  filed  on  the  pert  of  the  plain- 
tiffs, wlthbi  30  days  from  the  filing  hereof, 
a  written  consent  that  the  Judgment  be 
modified  limiting  the  use  of  the  16*  Inches 
or  cubic  feet  per  second  of  wat«-. 

awarded  to  the  plaintUFs,  to  such  times  as 
may  be  necesmy  for  the  Irrigation  of  their 
enqm  or  lands  or  for  other  benefidal  pur- 
poses, betwent  April  15th  and  October  15tb 
of  each  year,  and  by  allowing  plaintiffs  for 
the  remainder  of  the  time  the  20  inches 
awarded  to  them,  when  necessary  for  their 
household,  domestic,  and  stock  purposes,  and 
by  striking  from  the  decree  the  words:  "It 
Is  further  wdered,  adjudged,  and  .decreed 
that  said  plaintiffs  have  the  ^duslTe  right 
to  use  and  the  ududve  use  of  said  upper 
Twaddle  ditch  and  flume  at  all  seasons  of 
the  year."  If  such  consent  Is  so  filed,  the 
district  court  will  modify  the  judgmmit  ac- 
eordlngly.  and,  as  so  modified,  the  judgmoit 
tnd  decree  will  stand  affirmed. 

FITZQEBALD;  a  J.,  and  NORCROSS,  J., 
concur. 


(TO  Kao.  880) 

JORDAN  et  al.  v.  WESTERN  UNION  TEL- 
EGRAPH CO. 
(Sapreme  Court  of  Kansas.   Not.   B,  1004.) 

On  rehearing.  Former  Judgment  amended, 
so  as  to  permit  an  award  to  a  referee  to 
stand. 

For  former  oplni<m,  see  76  Paa  896. 

Allen  &  Allen,  B.  D.  McEeever,  W.  S.  Mc- 
Cllntock,  J.  8.  Ensmlnger,  and  Stebblns  & 
Brans,  for  plaintiffs  In  error.  BosRlngton, 
Smith  A  West  aud  George  H.  Fearons,  tor 
defndant  In  error. 


121  Bop.  CL  ttB.  U  L.  Ed. 


PER  CURIAM.  Upon  a  r^earlng  (Jordan 
T.  Telegraph  Cc  60  Kan.  140,  76  Pac.  396) 
on  the  application  of  the  referee  In  this  case 
as  to  the  amoont  that  should  be  allowed  to 
him  in  coats  for  Us  services  as  such,  the 
Judgment  of  the  court  is  so  amended  as  to 
permit  the  award  made  by  fbe  district  court 
in  that  respect  to  stand.  On  this  rehearing 
several  matters  have  beoi  called  to  our  at- 
tention which  were  not  presented  before, 
whidi  go  to  enhance  the  Talne  of  the  referee's 
serrices.  In  the  light  of  the  matter  thus 
presQited,  we  are  not  able  to  say  that  the 
award  of  the  court  below  was  erroneous. 
On  the  former  hearing  the  referee  was  not 
represented,  and  It  seemed  then  to  be  ad- 
mitted, Inferentlally  at  leasi;  1^  both  plain- 
tiff and  defendant  that  the  award  was  ex- 
cessive 

(78  Kan.  2S7> 

CRANE  T.  RENVILLE  STATE  BANK  OF 

RENVILLE.  MINN. 
(Snpreme  Court  of  Kansas.   March  10,  lOOB.) 

TEK  DSR— StIFPIOTENCT. 

An  offer  hy  a  miarantor  to  pay  an  orodue 
note.  If  tile  holder  wishes  him  to  do  so,  accom- 
panied by  a  display  of  a  sufficient  amount  of 

money  for  the  puipoae,  does  not  necessarily 
amount  to  such  a  tender  of  payment  as  will 
release  him  from  liability,  although  the  creditor 
says  that  he  prefers  the  note  to  the  easb;  the 
transaction  being  prevented  from  having  that 
effect  by  the  fact  that  the  offer  Is  made  con- 
t!cK«iit  apon  the  creditor's  desiring  him  to 
make  the  paymenL 
(Syllabus  by  tbe  CourL) 

Error  from  District  Court,  Franklin  Coun- 
ty;  C  A.  Smart,  Judge. 

Action  by  the  Renrllle  State  Bank  of  Itea- 
vllle,  Minn.,  against  F.  E.  Crane.  Jndgmoit 
for  plaintiff,  and  defendant  brii^  error. 
Affirmed. 

Deford  A  Deford,  for  plaintiff  In  error. 
Pleasant  ft  Pleasant  for  defendant  In  error. 

MASON,  J.  V.  B.  Crane  sold  to  the  Ren- 
ville State  Bank  of  RenvUle,  Minn.,  a  number 
of  notes.  Including  two  executed  by  John 
Onrada.  for  $125  and  $75,  respectively,  giving 
a  written  guaranty  of  ttielr  payment  The 
notes  against  Ourada  proved  uncollectible 
and  the  bank  sued  Crane  upon  hia  guaran^, 
recovering  a  Judgment  from  which  he  prose- 
cutes error.  Tbe  court  found  that  upon  the 
failure  of  Ourada  to  pay  the  notes  at  matu- 
rity the  bank  wrote  Crane  stating  that  fact 
and  asking  instructions,  and  that  Crane  aur 
Bwered  directing  that  they  be  placed  In  Judg- 
ment Complaint  Is  made  that  these  findli^ 
are  not  supported  by  any  evidence.  There 
was  testimony  that  the  baiik  wrote  and  mail- 
ed to  Crane  a  letter  of  the  substence  Indicated. 
Crane  testified  that  he  had  no  recollection  of 
receiving  it  Nearly  two  months  after  Its 
date  he  wrote  to  the  bank  saying:  "Put  that 
note  Into  Judgment  I  have  been  away  from 
home  and  that  la  the  reason  you  have  not 
heard  from  me."  The  whole  question  so  far 
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SB  this  aBtdgnmfflit  of  error  Is  concerned  Is 
whether  the  conrt  was  Jmttflled  in  regarding 
Crane's  letter  as  an  answer  to  that  of  the 
bank.  The  drcnmstance  that  It  used  the 
phrase  "that  note"  instead  of  "those  notes"  is 
of  but  little  force,  and  certainly  Is  not  con- 
clusive against  the  theory  that  the  subject- 
matter  of  the  oommnnlcatlon  was  the  Oorada 
Indebtedness.  We  think  the  view  of  the  conrt 
baa  abundant  support 

The  substantial  defense  interposed  by 
Orane  la  baaed  upon  the  contention  that  in 
virtue  of  a  conrersatlon  between  himself  and 
a  representative  of  the  bank  he  was  relieved 
of  all  liability  and  the  bank  elected  to  look 
exclusively  to  Ourada  for  the  collection  of  the 
notes.  This  conversation  took  place  upon  the 
occasion  of  tbe  bank  paying  some  $800  to 
Crane  in  auoth»  matter,  and  was  in  full  as 
follows :  "Crane :  Tim,  bow  about  the  last 
bundi  of  paper  I  sold  yon?  Have  you  looked 
It  up?  Banko-:  Yes,  I  have;  and  It  Is  all 
flrst-class,  except  that  fellow  over  here,  Onr- 
ada.  He  has  GM  acres  of  land,  bnt  he  is  try- 
ing to  get  behind  his  wife  on  that  pro3;)o8l- 
tlon.  bnt  he  can't  do  that  with  me.  Crane : 
On  that  contract  of  ours,  Tim,  I  will  take 
that  papra  up  and  pay  you  tbe  money,  If  you 
want  it,  because  I  am  here,  and  It  will  only 
■cost  me  two  or  three  days'  time  to  go  over 
there  and  get  tti%  matter  fixed  up  while  I  am 
here,  and  I  don't  want  to  be  annoyed  with  it 
after  I  am  gone.  Banker:  No,  I  would  rather 
have  the  note  as  have  the  money.  Crane:  Well, 
we  have  tbe  money  right  here  now  on  the 
table.  Take  outtbe  amount  of  It  If  yon  would 
rather  have  tbe  money  than  the  notes,  because 
I  don't  want  to  be  annoyed  with  it  after  I  get 
away  from  here.  Banker :  No ;  I  will  make 
blm  pay  ft  *  *  *  .  [Ourada]  can't  get  be- 
bind  that  paper,  because  I  will  follow  him  to 
the  end  of  the  earth,  I  would  rather  have  the 
note  than  have  the  money.  I  will  make  Mm 
pay  It  He  can't  get  behind  bis  wife  with  640 
acres  of  land,  and  T  would  rather  bare  the 
note  than  have  the  monpy." 

It  is  claimed  that  this  tAinsactlon  amount- 
ed to  a  perfect  tender  of  payment  by  the 
guarantor  and  Its  refusal  by  the  creditor,  and 
that  therefore  Crane  stood  from  that  moment 
discharged  of  all  liability.  An  argument  Is 
made  against  tlUs  contention  based  upon  the 
fact  that  at  this  time  only  one  of  tbe  notes 
was  due.  It  Is  argued  that  no  tender  could 
be  made  upon  the  note  which  had  not  ma- 
tured, although  it  drew  interest  only  after 
maturity,  and  that  an  cflTective  tender  as  to 
tbe  past  due  note  could  only  be  made  by  a 
separate  offer  to  pay  that  one  alona  With- 
out attempting  to  pass  upon  the  force  of  this 
suf^^tion  we  shall  assume  that  Irrespective 
of  the  maturity  of  the  paper  Crane  was  privi- 
lege to  take  it  ttp  at  any  time.  The  question 
to  be  determined  tben  Is  wbether  tbe  conver- 
sation already  detailed  amounted  to  a  tender. 
We  do  not  think  it  necessarily  had  that  effect 
It  certainly  came  very  near  doing  bo,  but  fell 
Just  short  of  accomplishment  The  gap  was 


not  wide,  but  it  was  snfflclent  to  defeat  tSiat 
result  "A  tendor  is  an  offn  by  a  dcAytor  or 
othCT  person  who  is  vnAet  an  obUgation.  to 
pay  such  debt  or  perform  such  obligation, 
the  actual  paymrat  or  performance  being 
prevented  by  tbe  refusal  of  the  creditor  w 
person  oitltled  to  performance  to  acc^t 
the  same.*'   28  A.  &  B.  Bna  of  L.  (2d  Ed.)  *. 
Here  there  was  no  d^nlte  offer  to  pay  on  tiie 
one  hand  and  refusal  to  acc^t  on  the  othor. 
The  obligor  Indicated  bis  readiness  to  pay  if 
the  obligee  desired  It,  not  oUierwise.  Tbe 
obligee  did  not  really  refuse  to  accept  pay- 
ment He  merely  Indicated  that  he  was  In- 
diffwent  For  some  reason  sufflclMit  to  him- 
self he  even  appeared  to  prefer  the  note  to 
the  mon^.  bnt  he  did  not  say  that  he  pre- 
ferred the  note  without  Crane's  guaranty 
back  of  it  to  tbe  money,  and  be  did  not  act- 
ually refuse  to  accept  payment  then  and  tber& 
At  ttila  stage  of  the  proceedings  tte  only  con- 
troversy  betweai  the  parUes  appears  to  taave 
been  wblch  conld  show  tbe  other  tbe  greater 
courtesy  in  the  matter,  each  seeming  to  de> 
fer  to  the  other's  wishes.  The  offer  made  by 
Crane  did  not  purport  to  be  for  his  own  pro- 
tection, although  that  feature  of  tb^  matter 
was  inddoitally  alluded  to..  It  professed  to 
be  for  the  accommodation  of  the  bank,  and 
Ito  acceptance  was  in  express  terms  left  to 
the  bank's  option.  There  vras  no  soch  ex< 
plldt  demand  that  tbe  bank  idiould  either 
accept  the  mcmey  or  definitely  release  Crane 
from  further  obligation  as  tbe  banker  had  a 
right  to  expect  If  that  was  wbat  was  In  tbe 
mind  of  the  guarantor.  The  case  Is  In  some 
respects  similar  to  Claik  v,  Slekler.  64  N.  T. 
231,  21  Am.  Rep.  606.   The  first  paragraph  of 
the  syllabus  reads :  **An  offer  upon  the  part 
of  a  principal  debtor  to  pay,  and  an  omission 
so  to  do  because  of  a  request  of  the  creditor 
that  be  retain  tbe  mon^,  and  the  subsequent 
insolvency  of  the  principle,  do  not  discharge 
a  surety."   In  the  opinion  It  Is  said:   "It  la 
quite  evident  that  the  creditor  had  no  Idea 
of  discharging  the  sure^.  He  did  not  pre- 
vent tbe  payment  of  the  note.   He  did  not  re- 
fuse to  receive  the  money.  He  only  expressed 
a  desire  that  it  should  not  be  paid." 

Where  a  principal  offers  to  pay  a  debt  and 
payment  Is  not  made  by  reason  of  the  con- 
duct of  the  creditor  tb«%  Is  good  ground  for 
holding  that  the  surety  should  be  deemed 
discharged  upon  the  theory  that  the  nonpay- 
ment results  from  a  failure  of  tbe  creditor 
to  use  due  diligence  to  make  collection  from 
the  principal  and,  thereby  protect  the  surety. 
But  where,  as  In  the  present  case,  tbe  offer 
to  pay  Is  made  by  the  surety  there  Is  no  room 
for  the  application  of  tbis  doctrine.  It  is 
true  that  a  surety  may  be  released  by  the  re- 
fusal to  accept  payment  from  him  wbeo  be 
makes  a  good  tender,  but  this  is  for  an  entire- 
ly different  reason,  namely,  because  such  re- 
fusal Interposes  an  Insurmountable  obstacle 
In  the  way  of  bis  pursuit  of  his  remedy 
against  fats  principal.  Hayes  v.  Josepbl,  26 
Cal.  535;  O'Conor  v.  Morse,  0^2  Cal  SI,  44 
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Pac.  305,  53  Am.  St  ttep.  155.  In  the  one 
case  the  release  of  the  surety  may  be  accom- 
plished by  the  creditor's  mere  neglect  to  t&ke 
advantage  of  a  chance  to  take  the  money 
when  be  can  get  it,  but  in  the  other  it  can  re- 
Bait  only  from  his  positive  refusal  to  accept 
It  when  the  surety  malies  tender  and  demands 
such  acceptance  as  a  right  Here  the  bank 
missed  no  opportunity  for  getting  the  money 
from  Ourada,  and  it  placed  no  insurmount- 
able obstacle  in  the  way  of  Crane's  attempt- 
ing to  force  the  collection  himself.  The  court 
was  warranted  In  holding  Crane  liable  for  the 
expenses  of  the  proceedings  against  Ourada, 
as  well  as  for  the  amount  of  the  debt  by  the 
consideration  tbat  they  were  taken 'by  his 
direction. 

The  Judgmmt  la  affirmed.  All  the  Justices 
concurring. 

(IS  Kan.  816) 

DISNBt  v.  HEALY  et  aL 

(Supreme  Court  <^  Kansas.   March  10,  1906.) 

1.  Limitation  op  Actiokb — New  Pih>uibe. 

The  petition  In  this  case  had  letters  at- 
tached which  were  alleged  to  have  been  written 
by  eue  of  the  makers  of  the  note,  'Thomas  J. 
Healy,  to  the  payee  thereof,  which  prima  facie 
were  an  ackoowled^ent  of  the  debt  and  tolled 
the  statute  of  limitations  as  to  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actioos,  SS  574r-620.J 

2.  Sake — SufFiciENcv  Ackkowledouent. 

A  grantee  who  accepts  a  deed  of  conveyance 
of  land,  and  by  a  contract  not  set  forth  in  the 
deed  agrees  to  pay  the  grantors'  debt  secured 
by  a  mortgage  on  said  laud,  is  liable  on  such 
contract  in  an  action  by  the  mortgagee,  even 
if  a  recovery  on  the  note  secured  by  the  mort- 
gage would  l>e  barred  by  the  statute  of  Hmita- 
tioos.  but  for  such  acknowledgment  of  the  in- 
debtedoess  by  the  mortgagor  aa  tolled  the  stat- 
ute as  to  him,  provided  such  acknowledgment 
be  made  before  the  conveyance,  not  afterwaid. 
(SyUabns  by  the  Court) 

Enot  trom  District  Court,  L(^n  Cotmtr; 
J.  H.  Beeder,  Judge, 

Action  by  W.  O.  Disney  -against  Thomas  J. 
Healy  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed. 

This  action  was  commenced  on  the  25th 
day  of  February,  J905,  by  the  plaintiff  In 
error  aa  plaintiff  In  the  district  court  of 
Logan  county  upon  a  promissory  note  secured 
by  a  real  estate  mortgage  given  by  the  de- 
fendants, Thomas  J.  Healy  and  wife,  and 
which  note  by  its  terms  matured  December  1, 
1895.  To  the  petition  were  attached,  as  ex- 
hibits, alleged  copies  of  letters  written  by 
Healy  to  the  plaintiflC,  which  letters,  it  is 
claimed,  tolled  the  statute  of  limitations. 
The  petition  also  alleged  that  shortly  before 
the  commencement  of  the  action,  Healy  and 
wife  had  conveyed  the  mortgaged  premises  by 
deed  to  the  defendant  Jordan.  The  defend- 
ants filed  a  general  demurrer  to  the  petition, 
which  demurrer  was  by  the  court  sustained, 
and,  the  plaintiff  electing  to  stand  upon  bis 
petition,  the  court  rendered  Judgment  against 
htm,  and  he  brings  tbe  case  here  for  review. 


Lee  Monroe,  W.  F.  Schoch,  and  E.  P.  Hotcb- 
kisB,  for  plaintiff  in  error.  Roark  &  Roark 
and  W.  H.  Wagner,  Cor  defendants  in  error. 

SMITH,  J.  (after  stating  the  facta).  Sev- 
eral of  tbe  letters  attached  as  exhibits  to  tbe 
petition  seemed  to  acknowledge  an  indebted- 
ness or  obligation  from  Healy  to  DIaney. 
Probably  the  following  under  the  date  of 
April  9,  1900,  less  than  five  years  befoi-e  the 
commencement  of  this  action.  Is  the  strongest, 
to  wit :  "W.  O.  Disney,  Russell  Springs,  Kan- 
sas— Dear  Sir  and  Friend :  Yours  enclosing 
deed  to  execute  rec'd.  Yon  don't  say  any 
thing  alKJut  cancelling  my  note.  I  am  willing 
to  make  tbe  deed,  but  must  have  the  note  and 
mortgage  released  and  note  returned  to  me. 
Yours  truly,  T.  J.  Healy."  We  think  this 
Is  sufficient  acknowledgment  of  an  indebted- 
ness to  toll  statute,  being.  In  effect  a  prop- 
osition to  deed  land  In  consideration  of  the 
release  of  tbe  note  and  mortgage  and  tbe 
return  of  the  note.  Pracht  v.  McNee,  40 
Kan.  1,  18  Tac.  925.  Healy  had  the  legal 
title  to  the  land  at  the  time  he  acknowledg- 
ed the  indebtedness. 

The  question  remains  whether  the  defend- 
ants Jordan  were  bound  by  their  alleged 
contract  with  Healy  to  assume  and  pay  bis 
Indebtedness  to  tbe  plaintiff.  It  is  said  by 
,  Justice  Brewer  in  Schmucker  v.  SIbert,  18 
Kan.  104,  26  Am.  Rep.  765:  "Where  a  note 
and  mortgage  are  once  barred,  a  subsequent 
revivor  of  the  note  by  part  payment  promise, 
or  acknowledgment  of  the  payor,  will  revive 
the  mortgage  so  far  as  It  affects  the  Interest 
of  the  payor  in  the  mortgaged  premises." 
Hie  mortgage,  as  well  as  the  note,  therefore, 
was  revived  as  to  Healy  at  the  time  of  the 
conveyance  by  himself  and  wife  of  tbe  land 
to  Jordan,  and  Jordan  took  it  subject  to  the 
mortgage  lien  and  agreed.  In  consideration,  or 
in  part  consideration,  of  such  conveyance,  to 
pay  the  mortgage  Indebtedness.  The  mort- 
gage was  revived  as  to  him,  and  the  statute 
of  limitations  as  to  him  commenced  to  run 
at  tbe  time  of  such  conveyance.  Schmucker 
V.  Sibert  supra. 

The  Judgmrait  of  tbe  district  court  Is  re- 
versed, and  a  new  trial  granted.  All  the- 
Justices  concurring. 

CIS  Kan.  7«9> 

HURDLE  V.  MISSOURI  PAC.  RY.  CO. 

(Supreme  Court  of  Kansas.   March  10,  1906.) 

Railroads — Injcbies  to  Licensee  on  Track 
— Question  fob  Jubt. 

In  an  action  for  the  death  of  one  killed 

by  being  run  into  by  a  railroad  train  while 
riding  a  railroad  velocipede,  held,  that  the  qiies- 
tiOQ  of  defendant's  negligence  and  of  plalntifTa. 
contributory  negligence  were  for  the  jury. 

Error  from  District  Court,  Johnson  County; 
W.  H.  Sheldon,  Judge. 

Action  by  Emma  Hurdle  against  Missouri 
PaelHc  Railway  Company.  From  a  judg- 
ment In  favor  of  defendant,  plaintiff  brings- 
error.  Bereraed. 
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A.  Smltb  Devenney  and  Cook  &  Gossett, 
for  plaintiff  In  error.  Waggener,  Doster  & 
Orr  and  Humbert  Riddle,  for  defendant  in 
error. 

PER  CURIAM.  The  trial  court  was  not 
warranted  In  sustaining  the  demurrer  to 
plaintiff's  evidence.  Tliere  Is  testimony  that 
Hurdle,  tbe  deceased,  in  going  to  and  from 
bis  work  bad  used  a  railroad  velocipede  on 
tbe  railroad  track  for  years  wltb  tbe  knowl- 
edge and  consent  of  the  company;  that  the 
engineer  bad  some  reason  to  believe  that 
Hurdle  would  be  upon  tbe  track  about  tbe 
time  that  be  was'  run  down  and  killed;  that 
tbe  engineer  was  looking  along  tbe  track  and 
must  have  seen  Hurdle  a  distance  of  about 
600  feet  from  the  point  of  collision,  and  that 
the  engineer  did  not  give  any  signal  or 
warning  of  ojiproacb  until  Just  before  tbe 
collision.  Leaving  out  of  consideration  the 
character  of  Hurdle's  license  to  run  tbe 
velocipede  over  tbe  track,  whether  he  had  a 
right  to  rely  upon  the  giving  of  certain  cross- 
ing signals,  and  whether  Hurdle  liad  rea^^on 
to,  or  did,  believe  that  tbe  belated  train 
liad  already  passed,  we  still  think  tbe  right  of 
recovery  was  not  a  question  of  law  for  the 
court.  Even  if  Hurdle  was  careless  In  going 
upon  tbe  track.  It  would  be  no  excnse  for  tbe 
engineer  to  recklessly  run  blm  down.  If  the 
engineer  saw  Hurdle  and  ran  most  of  tbe 
Intervening  distance  without  giving  warning, 
or  using  the  ordinary  means  to  save  his  life. 
It  was  a  reckless,  wanton  act,  and  the  com- 
pany cannot  rely  upon  Hurdle's  negligence  to 
protect  It  from  llabllit7.  It  was  admitted  by 
tbe  engineer  that  he  was  on  the  lookout  and 
that  be  saw  Hurdle  about  100  yards  away 
when  be  sounded  tbe  whistle  and  applied  tbe 
nir  brake..  Other  witnesses  say,  liowever, 
that  Hurdle  was  In  sight  of  tbe  engineer 
about  twice  that  distance,  and  also  that  the 
engineer  did  not  sound  the  whistle  until  about 
tbe  time  that  the  engine  struck  and  killed 
Hurdle.  If  It  be  granted  that  the  engineer 
blew  the  whistle  about  100  yards  away,  as  be 
stated,  there  Is  still  testimony  to  tbe  effect 
that  be  must  have  run  about  300  feet  while  In 
sight  of  Hurdle,  without  giving  any  warning 
or  taking  any  precautions  to  avert  tbe  Injury. 
If  that  he  true,  hia  action  may  justly  he  char- 
acterized as  recklessness.  Had  the  warning 
been  given  when  he  was  000  feet  away  Hur- 
dle might  possibly  have  thrown  himself  from 
the  track  and  saved-  bis  life.  Whether  It  was 
a  reckless  Injury  by  the  engineer,  or  whether 
recovery  Is  barred  because  of  Hurdle's  own 
negligence,  are  questions  for  tbe  determina- 
tion of  a  jury. 

Viewing  the  testimony  In  the  light  most 
favorable  to  the  plaintiff,  and  allowing  all 
reasonable  iiiffvenccs  in  his  favor,  we  think 
tbe  demurrer  to  the  evidence  should  have 
been  overruled,  and  therefore  tbe  Judgment 
of  the  court  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 


{73  Ku.  324) 
WISNER  V.  BOARD  OF  COM'RS  OF 
BARBER  COUNTY  et  al. 
(Supreme  Court  of  Kansas.  March  10,  190G.) 

HlOBWATS  —  ALTEBA.TION  DEFECTIVE  PETI- 
TION. 

A  defective  trtatemeot  of  tbe  change  prayed 
for  will  not  render  void  a  petition  for  the  altera- 
tion of  a  public  road,  wb^re.  notwithstanding 
such  defect,  the  parpose  of  tbe  petition  can  be 
gathered  from  the  language  used. 

[Ed.  Note. — For  cases  in  pohit,  see  vol.  26, 
Cent  Dig.  Highways.  9  240.] 

(Syllabns  by  tbe  Court.) 

Error  from  District  Court,  Barber  County; 

P.  B.  Glllett,  Judge. 

Proceedings  by  tbe  board  of  county  com- 
missioners of  Barber  county,  Kansas,  and  J. 
H.  Light,  for  tbe  alteration  of  a  highway. 
From  a  Judgment  of  tbe  district  court,  hold- 
ing tbe  petition  for  the  alteration  sufficient, 
Sarah  E.  Wlsner  brings  error.  Affirmed.' 

Noble  ft  TIncher,  for  plaintiff  in  error.  C. 
C  Col^an,  Atty.  Gen.,  and  Samuel  Griffln, 
for  defendants  in  error. 

&IASON,  J.  A  petition  was  presented  to 
the  commissioners  of  Barber  county  for  the 
alteration  of  a  highway.  Viewers  were  ap* 
pointed,  and  upon  tbelr  report  tbe  board  or- 
dered the -desired  change.  Mrs.  Sarah  E. 
Wlsner.  a  landowner  whose  interests  were 
affected,  filed  a  petition  In  error  In  tbe  dlfr 
trlct  court  attacking  the  validity  of  the  pro- 
ceedings upon  tbe  ground  that  the  road  peti- 
tion was  void  and  conferred  no  Jurisdiction 
on  tbe  county  board  for  tba  reason  that  it 
did  not  intelligibly  indicate  what  action  the 
petitioners  wished  to  have  taken.  Tbe  dis- 
trict court  held  that  the  petition  was  snffl- 
cient,  and  rendered  Judgment  accordingly. 
Mrs.  Wlsner  prosecutes  error. 

The  road  petition  in  questiim  reads  aa  toU 
lows:  "Tbe  undersigned  petitioners,  bouse- 
bolders  of  the  county  of  Barber,  state  of 
Kansas,  and  residing  in  the  vicinity  of  the 
road  herein  prayed  for,  respectfully  petition 
your  bonorable  body  to  cause  to  be  reviewed, 
altered,  and  changed,  tbe  following  described 
road,  viz.:  Road  No.  141— Commencing  at  tbe 
southeast  corner  of  the  southwest  quarter 
(%)  of  the  southwest  quarter  OA)  of  section 
three  (3)  township  thirty-two  (32)  south  ot 
range  (10)  west  of  the  sixty  P.  M.,  thence 
north  on  quarter  line  according  to  the  Twee- 
dale  survey  of  1884  to  Intersect  original  road. 
No.  141,  said  road  to  be  forty  feet  wide. 
And  your  petitioners  will,  as  in  duty  bound, 
evpr  pray,"  etc. 

Tbe  defendant  In  error  maintains  that  the 
obvious  meaning  of  this  is  that  the  peti- 
tioners ask  that  road  141  be  changed  so  as  to 
conform  to  tbe  description  given.  Tbe  plain- 
tiff in  error  insists  that  to  have  that  effect 
the  petition  should  have  employed  some  such 
formula  as  the  following:  "To  cause  to  be 
reviewed,  altered,  and  changed  the  following 
numbered  road,  viz.,  road  No.  141,  so  that  salfi 
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road  sball  be  located  as  follows:  Commenc- 
ing," etc.  Clearness  would  doubtless  have 
been  promoted  by  such  a  statement,  but  we 
think  the  form  that  was  used  was  capable  of 
being  construed  to  mean  the  same  thing.  It 
Is  plain  that  such  Is  the  meaning  Intended, 
or  that  there  Is  an  entire  failure  to  express 
any  Intelligible  Idea.  The  effort  should  of 
course  be  to  give  force  to  the  language  em- 
ployed If  possible,  rather  than  to  reject  it  as 
meaningless.  We  think  the  court  properly 
held  that  the  petition  was  sufficient. 

The  district  court  dismissed  the  petition  In 
error  Instead  of  af&rmlng  the  action  of  the 
commissioners,  but,  as  it  is  manifest  from  the 
record  that  the  ruling  was  made  upon  the 
merits  of  the  controversy,  the  form  of  the  or- 
der Is  not  regarded  as  material. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

(73  Krd.  279) 

SAMP  et  ftl.  V.  ERADEN. 
(Supreme  Court  oC  Kansas.   March  10,  1006.) 

Ebbob,  Writ  of— Distinct  Judomentb— Ju> 

eisdiction. 

Where  several  and  distinct  judgments,  each 
for  less  than  $lOO,  are  rendered  against  dif- 
ferent defendants  ui>on  their  individual  liabili- 
ties as  stocklioiders  in  a  corporation,  tliey  can- 
not, by  aggregating  the  jnagments  and  unit- 
ing in  a  proceedive  in  error,  give  the  Supreme 
Court  jurisdiction,  although  the  judgments  were 
rendered  in  the  same  action  and  involved  com- 
mon questions  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  It  276^279.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Allen  County; 
Travis  Morse,  Judge  pro  tem. 

Action  by  S.  H.  Braden,  receiver  of  the 
Elsmore  Creamery  Company,  against  Fred 
Samp  and  Rodolpb  Kamplng.  Judgment  for 
plaintiff,  defendants  bring  error.  Dismissed. 

Chris  Rltter  and  W.  A.  Chognill,  for  plain- 
tiffs in  error.  McClain  &  Apt  (Oscar  Fouat, 
of  counsel),  for  defendant  in  error. 

JOHNSOX,  C.  J.  S.  H.  Braden.  as  re- 
ceive of  the  Elsmore  Creamery  Company, 
brought  an  action  against  Fred  Samp  and 
Rudolph  Kamplng  to  recover  upon  their  In- 
dividual liabilities  as  stockholders  of  that 
company.  They  contested  their  liability  upon 
various  grounds,  but  the  court  found  in  favor 
of  the  plaintiff,  and  rendered  judgment 
against  Rudolph  Kamplng  for  $100,  and  an- 
other judgment  against  Fred  Samp  for  $100. 
Although  the  judgments  were  embraced  In 
a  single  entry  they  were  distinct,  and  were 
founded  upon  single  shares  of  stock,  each  of 
the  face  value  of  $100.  Both  defendants 
joined  in  this  proceeding,  asking  for  a  rever- 
sal of  the  judgments,  but  the  right  to  a  re- 
view la  challenged  on  the  ground  that  the 
amount  or  value  In  controversy  is  not  suf- 
ficient to  give  the  court  jurisdiction.  Under 
the  Code  the  appellate  jurisdiction  of  tlie 
S5P.— 19 


court  cannot  be  exercised  In  cases  of  this 
character  "imleBs  the  amount  or  value  in 
controversy,  exclusive  of  costs,  exceeds  $100." 
C!ode  Gir.  Froc.  i  542.  Neither  of  the  judg- 
ments exceeds  $100,  and  the  question  arises, 
can  the  defendants  by  uniting  In  one  pro- 
ceeding and  aggregating  their  judgments  con- 
fer jurisdiction  upon  this  court?  There  was 
no  joint  liability  of  the  defendants,  nor  is 
there  any  unity  In  the  judgments.  While 
Ixjtb  are  in.  favor  of  the  same  plaintiff,  and 
were  rendered  in  the  same  action,  each  is 
based  upon  an  independent  and  Individual 
liability,  and  they  stand  as  distinct  and  sepa- 
rate as  if  they  had  been  awarded  in  different 
actions  against  each  defendant.  Neither  de- 
fendant is  concerned  whether  the  judgment 
against  the  Other  is  affirmed  or  reversed,  nor 
would  the  compromise  or  settlement  of  a 
judgment  by  one  defendant  affect  the  liabil- 
ity of  the  other.  Either  one  might  settle  the 
judgment  against  himself  without  the  consent 
of  the  other,  and  If  be  did  so,  it  would 
be  clear  that  there  would  be  no  juris- 
diction to  review  the  remaining  judg- 
ment While  these  judgments  grow  out  of 
the  same  corporate  transactions,  and  Involve 
some  common  questions  of  law,  they  are  not 
tied  together  by  any  common  Int^est,  and 
^  they  must  be  s^arately  enforced.  As  to 
'  each  defendant  the  judgment  against  him 
fixes  the  amoimt  or  value  In  controvn'sy; 
and,  since  neither  judgment  Is  sufficient  in 
amount  to  authorize  a  review,  jurisdiction 
cannot  be  obtained  by  the  d^endants  aggre- 
gating judgments  which  are  several  and  dis- 
tinct  Bictamond  v.  Brummie,  62  Kan.  247, 

34  Pa&  783;  Stinson  v.  Cook,  S3  Kan.  179, 

35  Pac;  1118;  McClelland  v.  CraKan,-54  Kan. 
599,  38  Pac.  776 ;  Zable  v.  Harris,  82  Ky.  473 ; 
Oswald  V.  Morris,  92  Ky.  48,  17  S.  W.  167; 
Henderson  T.  Wad8W<»-tb,  115  IT  S.  264,  6 
Sup.  Ct  40,  29  Ed.  377;  Hassall  v.  Wilcox, 
115  n.  S.  59S,  6  Sup.  Ct  189.  29  L.  Ed.  504; 
Merrltt  v.  Hozey,  4  Bob.  (La.)  319;  State 
National  Bank  v.  Allen,  39  La.  Ann.  806,  2 
South.  600;  Samson's  Estate,  201  Pa.  591,51 
Atl.  325;  Davis  v.  Upham,  191  111.  372.  61 
N.  a  76. 

The  proceeding  In  error  will  be  dismissed. 
All  the  Justices  concurring. 


(7S  Ku.  m) 

CULLISON  V.  CULLISON. 

(Supreme  (>)nrt  of  Kansas.   March  10,  1906.) 

Divorce— Limitations. 

Tho  general  stntutes  of  limitations  of  this 
Btate  have  no  application  to  actions  for  divorce. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce.  §  232.] 

(Syllabus  by  the  C^onrt) 

Error  from  District  0>urt,  Stafford  Clounty ; 
3,  W.  Brinckcrhoff,  Judge. 

Action  by  Joseph  CuHlson  against  Amanda 
CulIIson.  Judgment  for  defendant,  and 
plaintiff  brings  error,  Beversed. 
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Isni«l  Moore  &  Co.,  for  plaintiff  In  error. 
Panl  B.  Magle,  for  defendant  in  error. 

GEEENE,  J.  The  plaintiff  in  error  broaght 
his  action  for  dlvoi'ce  alleging  extreme  cruel- 
ty. When  he  bad  Introduced  hlg  evidence, 
the  court  sustained  a  demurrer  thereto  on 
the  ground  that  his  cause  of  action  was 
barred  by  the  statute  of  limitations.  It  Is 
agreed  that  the  alleged  cnielt?  and  the  sen- 
aration  occurred  March  12,  1897,  and  the 
petition  for  divorce  was  filed  August  8.  1904. 
The  attorneys  are  to  he  complimented  for  the 
brevity  of  the  record.  The  case-made,  the 
certificate  of  the  Judge  thereto,  and  the  fil- 
ing of  ttie  clerk  of  the  district  court,  together 
with  the  entry  of  appearance  herein,  cover 
less  than  one  page,  and  present  clearly  all 
the  qurstlons  In  the  case. 

The  law  of  divorce  has  been  treated  In 
this  state  as  a  separate  subject,  and  article 
28  of  chapter  80  of  the  Genera!  Statutes  of 
1001  enumerates  the  causes  for  which 
divorces  may  be  granted  and  the  procedure 
therein.  With  the  exception  of  the  manner 
of  obtaining  service  of  summons,  no  referrnce 
Is  made,  directly  or  Impliedly,  to  other  pro- 
visions of  the  Code.  The  article  contains  no 
limitations  upon  the  time  within  which  the 
action  may  be  commenced.  The  gpneral 
statutes  of  limitations  either  specifically 
name  the  different  causes  of  action  to  which 
the  limitations  apply  or  define  the  nature  of- 
such  causes,  so  that  the  different  limita- 
tions and  the  causes  to  which  they  apply  are 
easily  understood.  In  these  statutes  none  of 
the  causes  for  divorce  are  specifically  named, 
nor  can  any  of  such  causes  be  classlfifd  with 
those  which  are  defined  In  the  statute.  Some 
states  have  fixed  the  time  within  which  an 
action  for  divorce  may  he  commenced  af^er 
the  offense.  With  few  exceptions,  these 
statutes  are  generally  applied  to  adultery. 
Independently  of  the  statute,  long  delay  In 
commencing  the  action  has  frequently  been 
taken  Into  account  In  dptermlnlng  the  sin- 
cerity of  the  party,  but  It  has  always  been 
held  a  subject  of  explanation,  and  has  never 
been  held  to  be  a  bar.  Bishop  on  Marriage, 
Divorce,  and  Separation,  vol.  2,  c.  12. 

The  Judgment  Is  reversed.  All  the  Justices 
concurring. 

(TS  Kui.SU) 

ZIBOIiD  et  at.  t.  EBNEEE. 
(Supreme  Court  of  Kansas.   March  10,  1906.) 

1.  INTOXICATINQ  LIQUORS— ClVlL  DAUAGB 
Suit— Remote  and  Proximate  Injuries. 
Tinder  section  2405  of  the  General  Statutes 
of  1001.  if  a  wife  lie  injured  In  her  menns  of 
support  as  the  result  of  an  act  committed  by  her 
intoxicated  husband,  the  person  who  shall  have 
sold  or  grven  to  him  the  liquors,  the  use  of 
which  shall  have  produced  the  intoxication,  will 
be  liable  to  her  In  damages.  This  Rtatute  cre- 
ates a  cause  of  action  unknown  to  the  common 
law,  and  authorizes  a  recovery  for  both  proxi- 
mate and  remote  injuries. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29y 
Gent  Dig*  Intoxicating  Uanon,  f  454.] 


2,  Same— PETmoif— CoNsrauonon. 

Where,  in  an  action  by  a  wife  for  loss  of 
means  of  support  against  one  who  is  claimed 
to  have  sold  her  husband  Intoxicating  liquors, 
by  the  use  of  which  he  became  intoxicated,  it 
Is  alleged  in  the  petition  that,  while  so  intoxi- 
cated, he  committed  a  homicide,  was  convicted 
of  murder  in  the  first  degree,  and  sentenced  to 
death  and  confinement  In  the  penitentiary,  un- 
til such  time  aa  an  order  should  be  issued  by  the 
Governor  for  his  execution,  the  allegation  that 
he  was  convicted  of  murder  in  the  first  degree 
is  not.  as  a  matter  of  law,  equivalent  to  an 
allegation  that  he  was  not  Intoxicated  wheD 
he  committed  the  homicide. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  Coun- 
ty;  B.  F.  Hudson,  Judge. 

Action  by  Ruth  Reneer  against  Eoslna 
Zltwld  and  Emma  Haegellu.  Judgment 
for  plaintiff,  and  defendants  bring  ersor. 
AflSrmed. 

Waggener,  Doster  &  Orr,  for  plalntlffB  in 
error.  G.  D.  Walker  and  J.  L.  Berry,  tm 
defendant  In  error. 

GREENE,  J.  Ruth  Reneer  obtained  a 
Judgment  against  Boslna  ZIbold  and  Em- 
ma Haegelin  upon  a  petition  stating,  sub- 
stantially, that  she  Is  the  wife  of  William 
Douglas  Reneer;  that  the  defendants  were 
partners  engaged  In  the  manufacture  and 
sale  of  Intoxicating  liquors,  especially  of 
beer,  near  the  southwest  part  of  the  limits 
of  the  city  of  Atchison;  that  on  Sunday, 
June  3,  1900,  the  defendants  and  their  au- 
thorized agents,  Carl  Sbeele  and  Kelly 
Haegelin,  at  the  brewery  of  the  defend- 
ants, unlawfully  sold,  furnished,  and  gave 
to  plaintiff's  husband,  and  J.  Burcbart, 
and  O.  T.  Oathout,  quantities  of  beer, 
which  tliey  drank,  thereby  becoming  In- 
toxicated and  being  made  boisterous,  quar- 
relsome, and  wholly  Indifferent  and  obliv- 
ious to  conditions  surrounding  them;  that 
while  in  this  condition  William  D.  Reneer 
shot  and  instantly  killed  Burcbart  and 
Oathout;  that  in  consequence  thereof  he 
was  informed  against,  tried,  and  convicted 
of  murder  in  the  first  degree,  and  was  on 
the  15th  day  of  December,  1900,  sentenced 
to  death,  and  committed  to  the  peniten- 
tiary, there  to  be  confined  and  kept  at 
hard  labor  until  his  execution  upon  a  war- 
rant of  the  Governor  of  the  state;  that 
he  still  remains  so  confined,  and  will  ever 
continue  to  be,  until  he  shall  be  executed. 
A  statement  follows  concerning  the  earn- 
ing capacity  of  William  D.  Reneer,  and 
his  age,  and  the  plalntiCTs  dependence  up- 
on his  labor  and  personal  earnings  for  her 
means  of  support,  of  which  she  was  de- 
prived as  a  result  of  the  Intoxication  of 
ber  husband  produced  by  the  use  of  the 
beer  so  furnished  by  the  defendant  to 
him.  A  demurrer  was  Interposed  to  this 
petition,  which  was  overruled.  A  trial 
was  bad,  and  a  verdict  and  Judgment 
rendered  for  tlie  plaintiff'  In  the  mm  of 
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-15,000.  Thla  proceeding  la  prosecuted  to 
rererae  the  Judgment 

ScToral  usignmenta  of  error  are  argued 
-ftt  length  to  tbe  briefs.  Tbe  two  vital 
Questions,  however,  are  presented  by  the 
demurrer  to  the  petition.  It  la  contended: 
First,  that  tbe  petition  afaowa  upon  Its 
face  that  the  sale  of  the  Intoxicating 
liquors  by  the  defendants  to  the  plaintiff's 
husband  was  not  the  direct  and  proximate 
cause  of  her  loss;  second,  that  the  peti- 
tion states  that  Reneer  was  convicted  of 
murder  In  the  first  degree  for  the  killing 
of  Burcbart  and  Oathout,  which  la  conclu- 
sive that  he  was  not  Intoxicated  when  he 
committed  the  homicide;  and  therefore  tbe 
act  of  the  defendants  in  furnishing  tbe  in- 
toxicating ■  liquors  was  not  the  remote 
cause  of  plalntlfTs  loss  of  means  of  sup- 
port 

There  Is  oo  principle  better  settled  at 
common  law  than  that  recoverable  dam- 
ages must  be  the  proximate  result  of  the 
wrongful  act  complained  of,  or  that  the 
wrongful  act  complained  of  must  be  the 
immediate  and  proximate  cauae  of  the  In* 
Jury  for  which  a  recovery  la  aought  As- 
SDmlng  that  If  the  plaintiff  be  confined  to 
this  common-law  rule  ahe  cannot  succeed 
in  her  action,  the  demurrer  to  the  petition 
should  have  been  suatalned,  because  the 
sale  of  the  Intoxicating  liquors  to  Reneer 
■and  his  intoxication  from  the  use  thereof 
were  not  the  Immediate  and  direct  cause 
of  the  plaintiff's  loss.  The  murder,  arrest, 
trial,  convictifm,  and  sentence,  resulting  In 
the  c<Hiflnement  of  her  husband  In  the  pen- 
itentiary, constitutes  an  independent  Inter* 
vening  caus^  which  was  tbe  proximate 
«au0e  of  her  loss  of  support  Under  the 
common-law  rule  the  furnishing  of  tbe 
Intoxicating  liquor  was  only  tbe  cause  of 
the  cause.  Tbe  statute  under  which  plain- 
tiff seeks  to  recover  reads:  "Every  wife, 
*  *  *  who  ^all  be  Injured  In  person  or 
property,  or  means  of  support,  by  any  in- 
toxicated person,  or  In  consequence  of  In- 
toxication, habitual  or  otherwise,  •  •  • 
shall  have  a  right  of  action.  In  bl3  or  her 
own  name  against  any  person,  who  shall 
by  selling,  bartering,  or  giving  intoxica- 
ting liquors,  have  caused  the  Intoxication 
of  such  person  tor  all  damages,  actually 
sustained,  as  well  as  for  aemplary  dam- 
ages; and  a  married  wcnnan  shall  have 
tbe  right  to  bring  suits,  prosecute  and  con- 
trol tbe  same,  and  the  amount  recovered, 
the  same  as  If  unmarried.  **  *  *"  Qea. 
St  1901,  I  2465. 

Similtfr  statutory  provisions  are  tound 
In  several  of  tbe  states,  but  the  decisions 
of  tbe  courts  construing  them  are  not  In 
harmony  on  the  proposition  contended  for 
by  plaintiff  In  error.  By  the  act  of  Feb- 
ruary 27.  1873,  regulating  tbe  sale  of  In- 
toxicating Uquora,  tbe  Indiana  Statute  pro- 
vided: "In  addition  to  the  remedy  and 
right  of  action  provided  tta  in  section 


eight  of  this  ad;  every  husband,  wife, 
*  *  *  or  other  person  who  shall  be  In- 
jured In  person  or  property,  or  means  of 
support,  by  any  intoxicated  person,  or  in 
consequence  of  the  Intoxication,  *  •  * 
shall  have  a  right  of  action  •  •  • 
against  any  p^son,  or  persons  who  shall, 
by  selling,  bartering,  or  giving  away  in- 
toxicating liquors  have  caused  the  Intoxi- 
cation, in  whole  or  in  part,  of  such  person." 
Laws  1ST3,  p.  161,  c.  69,  {12.  In  the  case 
of  Kraeh  et  aL  v.  Hellman,  G3  Ind.  517, 
Krach  sold  and  furnished  intoxicating  liq- 
uors to  Hellman,  of  which  he  drank  until 
he  became  so  intoxicated  that  be  was  com- 
pelled to  He  down  In  the  bottom  of  bis 
wagon  while  returning  home.  A  barrel  of 
salt  in  the  wagon  fell  upon  blm  causing 
his  death.  His  widow  brought  an  actltm, 
to  recover  damages  for  her  joss  of  means' 
of  suiq^ort,  and  the  court  held  that  she 
could  not  recover  because  the  aelltog  of 
the  intoxicating  liquors  to  Hellman  was 
not  the  immediate  aqd  prtalmato  cause  of 
the  plaintiff's  loss.  It  was  said  In  tbeopln- 
ion  (page  523):  '"The  rule  of  law  is  that 
the  Immediate,  and  not  the  remote,  cause 
of  an  event  la  regarded."  Tbe  court's  at- 
tentlon  does  not  appear  to  have  been  tunn- 
ed to  the  statute  under  which  the  right  of 
action  was  given,  nor  does  there  appear  to 
have  been  any  attempt  to  discover  Its 
meaning.  No  reference  Is  made  to  the 
provision  of  the  stntnte  which  gave  the 
cause  of  action,  nor  any  attempt  made  to 
construe  It,  or  give  Its  language  any  mean- 
ing, except  to  determine  that  it  crated  a 
new  cause  of  action.  Tbe  doctrine  of  this 
case  was  fbllowed  In  Oollier  v.  Barly,  54 
Ind.  559,  and  In  Backes  v.  Dant,  66  Ind. 
161,  without  comment  and  without  any 
reference  to  the  stetnte  (h:  to  Its  applica- 
tion to  such  actions.  Subsequently,  to  the 
case  of  Dnnlap  v.  Wagner,  85  Ind.  529,  44 
Am.  Rep.  42,  the  court  criticised  Erach  v. 
Hellman,  supra,  and  tbe  cases  following 
It.  in  this  language:  "It  Is  difficult,  if  not 
impossible,  to  reconcile  the  doctrine  of  the 
case  under  immediate  mention  with  tbe 
earlier  caaes  of  Fountoto  v.  Draper,  supra 
[49  Ind.  441],  English  v.  Beard,  supra  [51 
Ind.  489],  and  Bamaby  v.  Wood,  supra  [50 
Ind.  405],  or  the  later  one  of  Scbloaser  V. 
Slate  ex.  rdl.,  66  Ind.  82.  Nor  has  the 
doctrine  anywhere  found  favor;  on  the 
contrary,  it  has  been  disapproved."  Page 
633  of  85  Ind.  (44  Am.  Bep.  42).  In  the 
later  case  of  Homlre  r.  Halfman,  168  Tnd. 
470,  60  N.  E.  154.  the  defendant  sold  in- 
toxicating IlquOT  to  plalntlff*a  husband  by 
tbe  use  of  which  be  became  Intoxicated, 
and  wblle  Intoxicated  shot  and  killed  Seth 
Nease,  for  which  he  was  convicted  of  mur- 
der and  confined  In  the  penitentiary.  The 
action  vras  to  recover  damages  for  loss  of 
support  under  a  statute  somewhat  differ^ 
put  In  fwm.  but  in  substance  and  effect 
Identical  wlUi  the  one  before  t^  court  <a 
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Krach  T.  Hellman.  Bnpra.  A  recovery  was 
had,  and  the  court  quoted  and  relied  npon 
the  mle  of  constracttou  adopted  In  Beers 
T.  Walhlzer,  43  Hun,  254=,  infra.  From  an 
examination  of  these  cases  It  will  be  seen 
that  the  common-law  rule  of  recovery  an- 
nounced in  Krach  et  a1.  t.  Hellmau.  supra, 
la  not  now  the  law  in  Indiana.  The  lur 
dlana  statute  Is  worded  like  our  own,  ex- 
cept that  ours  uses  the  words  "In  conse- 
quence of  such  Intoxication,**  where  the 
Indiana  statute  uses  the  words  "on  ac- 
count of  the  use  of  such  IntfoJcatlng  liq- 
uors BO  sold." 

Our  attention  Is  also  called  to  the  cases 
of  Shu^rt  T.  Egan,  83  111.  56,  25  Am.  Hep. 
859,  Schmidt  et  al.  t.  Mitchell,  84  111.  195, 
25  Am.  Bep.  446,  and  Schulte  t.  Schleeper, 
210  lU.  867,  71  N.  m  32B,  wherein  that 
court;  In  constmlng  a  statute  substantially 
IIlEe  our  own,  held  that  the  furnishing  of 
the  Intoxicating  liquor  must  be  the  proxl- 
i^ate  cause  of  the  injury  or  loss  tor  which 
a  recovery  la  sought,  or,  in  other  words, 
that  the  common-law  mle.  was  not  changed 
by  fbe  statute.  It  is  probable  that  there 
are  other  states  which  have  adopted  the 
Illinois  rule  of  construction,  and,  while 
such  precedents  are  of  great  weight,  the 
reascmlng  Is  neither  convincing  nor  satis- 
factory. The  Legislature  created  a  right 
of  action  unknown  to  the  common  law. 
In  creating  this  new  right,  it  could,  and  did, 
extend  the  rule  to  Include  consequential 
and  remote  damages. 

ThQ.  excessive  use  of  Intoxicating  liquors  as 
a  beverage  is  an  unmixed  evil.  The  only 
purpose  accomplished  hy  it  is  to  breed  and 
propagate  vice.  The  I^lalative  shafts  have 
been  leveled  at  this  practice  in  nearly  ff  not 
every  state,  and  in  almost  every  conceivable 
manner  which  looked  toward  its  regulation, 
ooatrol,  or  entire  suppression.  It  is  quite  In 
accord  with  this  policy  that  Kansas  passed 
the  statute  Invoked  by  the  defradant  in  error. 
It  was  known  to  the  Legislature,  as  it  is  to 
all  other  persons,  that  the  use  of  intoxicating 
liquors  as  a  beverage  makes  drunkards ;  that 
an  Intoxicated  person  Is  incapable  of  caring 
for  himself,  Is  always  In  danger  of  being  In- 
jured, -and  is  like^  to  inflict  Injury  upon 
Others,  at  the  cost  of  his  liber^,  possibly  his 
life;  that  he  habitually  neglects  his  busi- 
ness and  family;  that  the  harm  resulting 
from  the  excessive  use  of  intoxicating  liq- 
uors always  falls  most  pitilessly  upon 
the  dependents  of  the  user,  not  infre- 
quently pauperizing  himself  and  fomily.  The 
idea  naturally  suggested  Itself  to  the  Legis- 
lature that,  if  the  sellers  of  Intoxicants  were 
made  liable  to  those  who  should  sustain  In- 
Jury  to  person  or  property  or  means  of  sup- 
port, by  an  intoxicated  person  or  In  con- 
sequence of  intoxication,  the  hazard  wouldbe 
so  great  that  fewer  persons  would  engage  in 
the  business,  and  those  who  would  engage  in 
it  would  exercise  more  caution.  The  Legis- 
lature therefore  gave  a  cause  of  action  and. 


created  a  liability  tor  these  bijurles  where 
ntme  existed  at  common  law.  It  Is  apparent 
that  it  was  the  Intention  of  the  Legislature 
to  make  this  remedy  effective  and  of  practical 
utility,  and  that  its  enforcement  should  not 
be  hampered  by  technical  common-law  rulesL 
It  was  Intended  to  provide  a  remedy  against 
the  persons  furnishing  the  liquor  which 
shonid  produce  the  lutoxlcaUw,  where  the 
Injuries  siutalned  In  person,  property,  or 
means  of  support  should  result;  In  whole  or 
in  part,  from  such  intoxication.  Any  other 
construction  wouldi,  in  a  large  measure,  de- 
feat the  object  of  the  statute.  Persons  who 
are  openly  engaged  in  a  business  prohibited 
by  law,  the  results  of  which  are  to  enrich 
themselves  and  make  paupers  and  criminals 
of  others,  have  no  complaint  against  a  litieral 
construction  of  a  statute  Intended  to  make 
them  rteponslble  In  civil  damages  to  those 
who  have  been  injured  as  a  result  of  the  Il- 
legal tra£Bc  in  which  th^  are  engaged. 

This  court  does  not  stand  alone  in  this 
construction  of  the  statute.  There  are  many 
cases  which  hold  that  these  statutes,  creating 
a  new  cause  of  acUon,  by  their  terms  clearly 
eliminate  the  common-law  rule  of  proximate 
cause,  and  hold  that  the  plalntlflT  may  recover 
where  the  loss  sustained  Is  the  result  of  in- 
toxication Induced  in  whole  or  In  part  by 
liquors  furnished  by  the  defendant  Among 
these,  the  leading  case  Is  Beers  v.  WalhizOT, 
supra.  The  statute  under  consideration  was 
sul>stantially  like  ours.  The  facts  upon 
which  the  plaintiff  relied  were  that  the  de- 
fendant sold  her  husband  lutoxlcatii^llquws, 
the  use  of  which  caueed  blm  to  become  In- 
toxicated, and  while  intoxicated  and  in  con- 
sequence thereof  he  shot  and  killed  one  Bar- 
fleld,  for  which  he  was  arrested,  convicted, 
and  sentenced  to  a  term  of  years  In  the  peni- 
tentiary. The  c(mtentIon  there,  as  here,  was 
that  the  selling  of  the  intoxicating  liquor 
was  not  the  proximate  cause  of  the  loss  sus- 
tained by  the  plaintiff.  It  was  said  In  the 
opinion :  "Under  the  act  it  la  necessary  that 
two  facts  should  concur,  besides  the  sale  or 
gift  of  the  liquor  by  the  d^endant,  to  con- 
stitute a  cause  of  action,  to  wit,  intoxication 
resulting  from  ItB  use.  In  whole  or  hi  port, 
and  the  loss  of  the  means  of  support  by  the 
plaintiff  in  consequence  of  such  intoxication. 
The  statute  requires  nothing  more.  The  act 
itself  establishes  a  rule  of  evidence,  apiill- 
cable  to  and  controlllius  in  ail  cases  arising 
under  Its  provisions,  which  In  Swne  respects 
Is  now,  and  has  produced  a  radical  change  of 
the  common-lafr  rule.  The  statute  makes  no 
distinction  whethw  the  loss  of  the  means  of 
support  the  direct  or  remote  result  of  the 
intoxication.  It  only  requires  that  It  should 
be  established  that  the  loss  of  the  means  of 
support  is  the  result  of  such  Intoxication.** 
This  doctrine  was  approved  and  followed  in 
Homire  v.  ITalCman,  supra.  In  Bertholf  v. 
O'Reilly,  74  N.  T.  600,  80  Am.  Rep.  323,  the 
court  said :  "The  Legislature  •  •  •  may 
change  the  rule  of  the  common  law,  which 
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locAs  only  to  the  proximate  cause  of  the 
mischief,  In  attaching  1^1  responsihllity, 
and  allow  a  recovery  to  be  had  against  those 
whose  acts  contributed,  althoi^ch  remotely, 
to  produce  It  This  Is  what  the  Legislature 
has  done  in  the  act  of  1873."  In  Volaus  r. 
Owen  et  al.,  74  N.  Y.  62G,  629,  80  Am.  Bep. 
337,  It  was  remarked :  "Both  i^rect  and  con- 
sequential injuries  are  plainly  included  In  the 
remedy  given,  and  the  Legislature,  by  giving 
a  right  of  action  for  injui?  to  'means  of  sup- 
port*— a.  cause  of  action  unknown  to  the  com- 
mon law — evidently  intended  to  create  a  new 
ground  and  right  of  action."  In  Mead  r. 
Stratton  et  al.,  87  N.  T.  4»3.  41  Am.  Rep.  386, 
It  was  held  that  the  statute  provided  for  a 
recovery  by  action  for  Injuries  to  person  or 
property,  or  means  of  support,  without  any 
restriction  whatever,  and  that  both  direct 
and  consequential  injuries  were  Included.  It 
is  evident  that  the  L^islature  Intended  to  go. 
in  such  a  case,  far  beyond  anything  known 
to  the  common  law,  and  to  provide  a  remedy 
for  injuries  occasioned  one  who  was  In- 
strumental to  producing,  or  who  caused,  such 
totoxication.  The  same  toterpretotlcm  was 
placed  upon  the  statute  in  Neu  v.  McEechnte 
et  aL,  9S  N.  T.  632,  47  Am.  Rep.  89. 

The  contention  that  the  allegation  in  the 
petition  that  Reneer  was  convicted  of  murder 
to  the  first  degree  is  conclusive  that  be  was 
not  Intoxicated  when  he  committed  the  homi- 
cide cannot  be  sustetoed.  The  reasimlng 
upon  this  proposition  is  that  one  cannot  be 
convicted  of  murder  in  tlie  flrst  degree  who 
is  intoxicated  at  the  time  of  the  commission 
of  the  homicide.  Intoxication  Is  not  of  Itself 
a  defense  to  a  charge  of  murder  in  the  first 
degree.  It  does  not  tollow  that,  because  a 
man  is  intoxicated,  his  mtod  Is  necessarily 
so  enfe^led  thereby  that  he  Is  Incapable  of 
deliberating  or  forming  a  purpose.  One  may 
be  Intoxicated  and  entertoin  and  act  from 
malice.  He  may  be  Intoxicated  and  enter- 
tain a  determination  to  commit  murder.  In- 
deed, the  intoxication  may  snggest  the  mur- 
derous thought  For  a  p^son  to  be  too  drunk 
to  entertain  an  totent  to  kill  It  would  seem 
that  be  would  have  to  be  too  drunk  to  en- 
tertain an  Intent  to  shoot   State  v.  White, 

14  Kan.  538;  State  v.  Mowry,  87  Kan.  368. 

15  Sac.  282 ;  State  v.  O'Nell.  51  Kan.  661,  83 
Pac.  287,  24  L.  R.  A.  656. 

The  other  assignments  of  error  have  hem 
examined,  and  nothing  prejudicial  to  the 
plaintiffs  in  error  is  found. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

(73  Kan.  S28) 

STATE  V.  LEARNED. 

fSopreme  Court  of  Kansas.  March  10,  lOOa*- 

1.  Criminai.  Law— Former  Conviction— Dis- 
tinct Offense. 

A  plea  in  bar  of  prosecation  (or  incest,  by 
a  man,  which  sets  forth  that  he  has  been 
tried  for  and  acquitted  of  the  crime  of  statu- 


tory rape  upon  the  same  woman  for  the  same 
act  is  not  a  gooil  plea. 

[Kd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  $  403.] 

2.  Incest— Defenses. 

Neither,  In  such  case,  is  it  a  good  plea 
In  bar  nor  a  sufficient  ground  for  quashing  tba 
information,  tiiat  the  action  against  the  woman, 
particeps  criminis,  has,  on  request  o£  the  county 
attorney,  been  dismissed  and  barred  as  to  her. 
for  the  purpose  of  making  her  a  witness  for 
the  state. 

3.  Sahk— What  CoNSimrTES. 

A  man  may  be  guilty  of  incest  with  a  girl 
under  18  yearg  of  age. 

4.  Same— Info HMATroN— Sufficiency. 

A  count  of  an  information  which  charges 
that  at  a  certain  time  and  place,  within  the 
jurisdiction  of  the  court,  a  man  (naming  him) 
and  a  woman  (naming  her),  he  being  a  married 
man  and  the  grandfather  of  the  woman  and  she 
being  an  unmarried  woman  and  being  his  grand- 
daughter, "did  then  and  there  uniawfuiiy,  fel- 
oniously and  incestuously  have  sexual  inter- 
course with  each  other"  is  snfficient,  and  it 
is  not  requisite  to  allege  that  they  did  "commit 
adultery  wijh  each  other"  or  did  "commit  for- 
nication with  each  other." 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Incest,  %  9.] 

(Syllabus  by  the  Court.) 

Appeal  from  Dletrict  Court,  Stafford  Coun- 
ty ;  J,  W.  Brinclierlioff,  Judge. 

William  Learned  was  Indicted  for  crime. 
An  order  to  quash  information  as  to  certato 
counts  sustained,  and  the  state  appeals.  Re- 
versed. 

On  the  20th  day  of  April.  1905,  the  county 
attorney  of  Stafford  coun^,  Kan.,  filed  an 
Information  in  the  district  court  against  W. 
M.  Learned  and  Bertha  M.  AusUn  chargtog 
or  attempting  to  charge  both  of  said  defend- 
ants Jointly  with  incest  with  each  other. 
There  were  six  counts  to  the  Information. 
The  flrst  count  Charged  the  offense  on  the 

 ■  day  of  July,  1903,  the  second  count  on 

the   day  of  November,  1903.  the  third 

count  on  the  day  of  November,  1903. 

The  tourth  and  fifth  counts  charged  the 
offenses  having  been  committed  on  the  ■■  ■  ■ 
day  of  February*  1904,  and  subseQuent  to  the 
12th  day  of  the  month.  The  sixth  count 

alleged  the  offense  on  the  day  of  June, 

1904  Each  count,  after  the  first,  chargra 
that  the  offoise  therein  alleged  Is  separate 
and  distinct  from  any  offense  charged  in  any 
other  count  to  said  toformatlon.  At  the 
October,  1905,  term  of  court,  said  case  being 
called,  the  county  attorney  requested  the 
court  to  discharge  Bei-tha  M.  Austin  tot  the 
purpose  of  using'  her  as  a  wltoeas  In  said 
action  which  request  was  allowed.  She  was 
discharged,  and  the  action  was  abated  as  to 
her.  Thereupon  the  defendant,  Learned,  filed 
his  plea  in  bar  to  the  first  five  counts  of  said 
Information  and,  for  grounds  thereof,  al- 
leged that  prior  to  the  8th  day  of  February, 
1005,  an  information  bad  been  duly  filed 
against  him  to  said  district  court  of  Stafford 
county,  charging  him  with  the  crime  of  statu- 
tory rape  against  the  person  of  said  Bertha 
M.  Austin;  that  on  the  8th  day  o|^ebruary. 
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1906,  aald  court  haviiis  foil  Juriadlctlon  of  tbe 
premises,  be  had  been  tried  by  the  Jury  on 
said  charge  tbereln  and  waa  acquitted;  that 
tbe  offense  of  which  he  had.  been  acquitted  was 
the  same  as  the  offenses  set  oat  hi  counts  1, 
2,  3,  4,  and  6,  and  that  be  should  not  again 
be  put  in  Jeopardy  so  far  as  said  counts  were 
concerned.  The  state  filed  its  answer  and 
admitted  the  trial  and  acquittal  of  Learned, 
as  alleged,  but  alleged  that  only  one  offense 
was  charged  In  the  former  action,  and  that  it 
was  not  the  same  offense  as  chained  In  counts 
1.  2,  3,  ^  and  6,  in  this  action.  That  said 
former  offense  at  which  Learned  was  acquit- 
ted, and  the  five  offenses  charged  in  tbe 
information  in  question  were  not  tbe  same  in 
law  nor  in  fact,  and  that  the  only  matter  In- 
TOlved  Id  said  former  action  was  whether  said 
Learned  bad  sexual  Intercourse  with  Bertha 
M.  AusUn  prior  to  tbe  12tb  day  of  February, 
1904i  and  subsequently  to  tbe  let  day  of 
January,  1904t.  It  was  also  alleged  in  said 
answer  and  admitted  by  the  defendant. 
Learned,  that  Bertha  M.  Austin  became  18 
years  of  age  on  tbe  12th  day  of  February, 
1904.  To  this  answer  the  defendant.  Learn- 
ed, filed  a  general  demurrer.  On  the  hearing 
thereof  tbe  court  sustained  said  demurrer  so 
far  as  tbe  same  related  to  counts  1,  2,  and  8 
of  tbe  Information,  and  abated  tbe  actions  as 
to  said  counts  and  overruled  the  same  as  to 
counts  4  and  6.  The  state  reserved  the  ques- 
tion as  to  the  ruling  on  counts  1,  2,  and  3. 
Thereupon  the  defendant,  Learned,  filed  his 
motion  to  quash  the  Information  as  to  counts 
4,  6,  end  6,  which  motion  was  by  tbe  court 
sustained,  and  to  wbicb  ruling  the  state 
excepted,  and  reserved  tbe  qnestlon,  and, 
being  tendered  leave  to  amend  the  Informa- 
tion, elected  to  stand  thereon,  and  brings  the 
case  to  this  court  for  review. 

O.  C.  Coleman,  Atty.  Gen.,  Q.  W.  Alford, 
T.  W.  Moseley,  R.  H.  Deals,  and  C.  G.  Webb, 
for  tbe  State.  Falrchlld  &  Lewis  and  H. 
O.  Sluaa,  for  appellee. 

SMITH,  J.  (after  stating  the  facts).  The 
distinctive  Ingredient  of  the  crime  of  Incest 
Is  the  relationship  of  the  parties  while  the 
distinctive  ingredient  of  the  crime  of  statu- 
tory rape  Is  the  youthfulness  of  the  female. 
The  evidence  necessary  to  convict  of  Incest 
would  not  be  sufBclent  to  convict  of  statutory 
rape,  as  there  need  be  no  evidence  as  to  the 
age  of  the  female.  On  the  other  hand,  evi- 
dence that  would  convict  of  statutory  rape 
would  not  suffice  to  convict  of  incest  as  the 
relationship  is  wanting.  Hence  the  crimes, 
although  committed  by  the  same  act,  are 
different  crimes,  and  a  prosecution  for  one  Is 
no  bar  to  a  prosecution  for  the  other.  State 
V.  Patterson.  66  Kan.  447,  71  Pac.  800. 

The  plea  in  bar  as  to  the  first  five  counts 
of  the  Information  and  also,  subsequently, 
the  motion  to  quash  the  last  three  counts  are 
based,  In  part,  upon  tbe  dismissal  and  barring 
of  the  action  as  to  Bertha  M.  Austin,  which 
was  done  for  the  purpose  of  ualug  her  as  a 


witness  against  her  codefendant,  Learned. 
This  ground  is  untenable.  Tbe  two,  parti cepe 
criminlB,  are  jointly  charged,  and  one  may  be 
tried  and  convicted  without  the  other.  This 
Is  held  to  be  tbe  law  in  states,  even  wbere 
the  concurrent  consent  of  both  parties  is  es- 
sential to  constitute  ttie  crime.  16  Am.  ft 
Eng.  Encyc  ot  L.,  135.  The  case  of  the  State 
v.  Hook,  4  Kan.  App.  451,  46  Pac.  44,  wbich 
holds  to  tbe  contrary  Is  disapproved.  Again 
It  is  urged  that  the  plea  In  bar  as  to  tbe  first 
three  counts  of  tbe  information,  at  least, 
should  have  been  sustained  as  the  answer  to 
tbe  plea  admitted  that  tbe  girl  was  under 
18  years  of  age  at  the  times  each  of  these 
off^ises  were  alleged  to  have  been  committed, 
and  that,  by  our  statute,  an  essential  ingred- 
ient of  tbe  offense  is  the  Joint  criminality, 
and  that  it  can  be  committed  only  tbe 
concurrent  ccmsent  of  tbe  man  and  tbe  woman : 
that  by  the  laws  of  this  state  a  female  under 
18  years  of  age  is  Incapable  of  consratlng 
to  sexual  Intercourse.  The  Supreme  Courts 
of  several  states  have  held  that  tbe  assent  of 
both  to  the  act  Is  essential,  while  In  several 
other  states  It  is  held  that  the  consent  of  botb 
Is  not  essential.  16  Am.  ft  Eng.  Encyc.  of  L., 
136.  In  all  of  tbe  states  which  hold  the  as* 
sent  of  both  Is  not  essential,  the  statutes  are 
very  different  from  ours.  No  statute  of  any 
state  has  been  found  by  the  writer  which 
seems  more  strongly  to  Imply  that  the  Joint 
consent  Is  requisite  than  our  own.  Our  sta- 
tute denounces  tbe  penalty  against  both 
equally.  The  statutes  of  some  of  .the  states 
do  not  Tbe  Inquiry  then  arises,  can  a  girl 
under  tbe  age  of  IS  years  consent  to  tbe  act 
of  sexual  Intercourse,  with  one  within  tbe 
degrees  of  relationship  within  which  marriage 
la  Incestuous  and  void,  and  thus  become  guilty 
of  incest?  If  not,  why  not?  There  Is  no 
statutory  provision  and  no  eommon-Iaw  rule 
to  the  contrary.  Section  2016,  General  Sta- 
tutes of  1901,  commonly  called  the  age  of  con- 
sent law,  simply  provides,  "every  person  who 
shall  be  convicted  of  rape,  either  by  carnally 
and  unlawfully  knowing  any  female  under 
tbe  age  of  18  years  or,"  etc.  This  does  not 
disqualify  the  female  under  18  years  from 
consenting,  but  provides.  In  effect,  that  ber 
consent  is  no  defense;  that  notwithstanding 
ber  consent  the  act,  on  the  part  of  the  man, 
constitutes  the  crime  of  rape.  State  v. 
Woods,  49  Kan.  237,  30  Pac.  520;  State  v. 
White,  44  Kan.  620,  25  Pac.  33.  We  answer 
the  above  question  in  the  affirmative.  A 
female  under  the  age  of  18  years  may  be 
guilty  of  the  crime  of  Incest 

The  only  question  remaining  Is  whether 
the  motion  to  quash  counts  4,  5,  and  6,  should 
have  been  sustained  on  the  ground  that  said 
counts  do  not  state  the  offense  "with  such 
degree  of  certainty  that  the  court  may  pro- 
nounce judgment  upon  conviction,  according 
to  the  right  of  the  case."  We  answer  this 
question  in  the  negative.  Tbe  statute  (sec- 
tion 2219,  Gen.  St  1901)  reads:  "Persons 
within  the  degrees  of  consangulnjity  within 
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wblcb  marriages  are  by  law  declared  to  be 
incestuous  and  TOdd  •  •  •  who  sball 
commit  adults  or  fornication  with  each 
other  •  •  •  shall,  vkpon  conTlctton,  be 
pontehed,"  etc.  Tbese  counts  of  the  luforma- 
tlon  In  addition  to  the  time  and  venue  of  the 
allied  offense  and  tbe  relationship  of  the 
parties,  charged:  "That  •  •  •  one  Wil- 
liam Learned,  being  then  and  there  a  married 
man,  and  one  Bertiia  M.  Austin,  being  then 
and  there  an  unmarried  f^ale,  did,  then  and 
there  tmlawfnlly,  feloniously  and  Incestuoue- 
ly  taaTO  sexual  Intercourse  with  each  other. '- 
It  is  said,  to  be  requisite,  tbe  charge  must 
be  that  they  committed  adultery  with  each 
other,  or  that  tbey  committed  fomlcatt<m 
with  each  other.  It  has  been  so  frequently 
decided  by  this  court  that  It  Is  not  requisite 
tliat  the  exact  language  of  the  statute  be  used, 
but  that  other  language  of  like  Import  may 
be  employed;  that  the  citation  of  the  cases 
la  unnecessary.  Tbe  language  used  is  tbe 
exact  equivalent  of  the  statutory  words,  and 
e&cb  of  tbese  counts  contain  "a  statement  of 
tbe  facts  constituting  the  ofCense,  In  plain  and 
concise  language  without  repetition."  Sec- 
tion 664S,  Gen.  St  1801.  *'If  a  married  man 
have  criminal  Intercourse  with  his  own 
daughter,  she  being  a  single  women,  he  is 
guilty  of  Incestuous  adultery,  and  she  of 
UKestiuns  fornication.**  Cook  v.  State  of 
Georgia,  11  Ga.  58, 06  Am.  Dec  410. 

rme  order  of  the  district  court  snstalnlng 
the  plea  In  bar  as  to  counts  1.  2,  and  the 
judgment  thereon,  the  order  sustalnli^  the 
motion  to  quash  as  to  counts  4^  S,  and  6, 
with  the  OTder  of  dlnnlsssl  of  tbe  sctlon  are 
vacated,  and  tbe  case  to  remanded  for  further 
proceedings.  All  the  Justices  concnrrlDg, 

(73  Kaa.  285} 

ST.  LOUIS  &  S.  P.  R.  CO.  T.  MORRISON. 
(Supreme  Court  of  Kansas.   March  10,  1906.) 

1.  Railroads  —  Fbiohtening  Hokses— Pai- 

TATB  GBOSSTRG. 

Assoniing  that,  where  a  private  road  croos- 
es  a  railroad  track  by  means  of  a  subway,  tbe 
situation  is  such  as  to  authorize  a  court  to 
submit  to  a  jury  the  question  whether  the  rail- 
road company  owes  to  one  about  to  use  or 
actually  using  sneb  crossing  a  duty  to  give 
wamiug  of  the  approach  of  a  train,  tbe  omis- 
sion to  give  such  warning  cannot  be  made  the 
basis  of  a  recovery  for  mjuries  received  in  a 
runaway  by  one  whose  borse  Is  frightened  by 
a  passing  train,  after  he  has  driven  throiigh  the 
subway  and  in  traveling  upon  a  road  parallel 
with  the  track,  altbongh  he  Is  but  50  feet  from 
tbe  crossing. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  41. 
Gent  Dig.  Railroads.  §{  1241-1244.} 

2.  Same—Evidence. 

In  the  case  stated  in  tbe  foregoing  para? 
graph,  tbe  oonliability  of  the  company  is  doe 
affected  by  the  further  fact  that  the  place 
where  the  plaintiff's  horse  was  frightened  waa 
rendei'ed  one  of  peculiar  danger,  because  the 
road  wan  there  confined  in  a  narrow  lane  by 
a  barbed  wire  fence  paralleling  tbe  railroad. 
(Syllabus  bj  the  Orart) 

airror  from  District  Court;  Butler  Goonty; 
G.  P.  Aikman,  Judge. 


Action  by  M.  H.  Morrison  against  tbe  St. 
Ix»ul8  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

L.  F.  Parkw  and  W.  F.  Bvans,  for  plain- 
tiff In  error.  T.  A.  Kramer,  fOr  defendant  in 
errw.  . 

MASON,  J.  A  horse  which  M.  H.  Morri- 
son was  driving  became  frightened  at  a  pass- 
ing train  of  tiie  St  Louts  &  San  Francisco 
Railroad  Company  and  ran  away.  Mr.  Mor- 
rison was  thrown  out  of  bis  buggy  and  seri- 
ously injured.  He  sued  the  railroad  com- 
pany and  recovered  a  judgment  for  ^1,926, 
from  which  the  defendant  prosecutes  error. 
The  only  question  necessary  to  be  considered 
Is  whether  there  was  any  evidence  tending 
to  show  that  the  injury  was  the  result  of  the 
breach  of  any  duty  wtilch  tbe  company  owed 
to  the  plaintilT. 

In  the  vicinity  of  the  place  where  the  in- 
jury occurred  tbe  railroad  track  nius  north 
and  south  and  crosses  a  small  stream  known 
as  the  south  branch  of  Hickory  creek.  Two 
wagon  roads  on  the  east  side  of  the  railroad, 
one  coming  from  the  north,  the  other  from 
the  southeast  unite  at  this  point  and,  par- 
alleling the  bed  of  the  stream,  pass  under ' 
the  railroad  track  and  immediately  turn 
south.  These  roads  are  not  highways,  but 
they  have  long  been  used  by  the  owner  of 
the  land,  bis  neighbors,  and  others  to  such 
an  extent  that  ruts  have  been  worn  render- 
ing them  plainly  visible.  Tbe  railroad  track 
south  of  the  creek  Is  straight  for  some  60 
or  70  rods,  and  then  turns  and  Is  hidden  from 
sight  by  trees  and  bluffs.  At  the  creek  the 
wagon  roads  descend  somewhat  sharply  to 
pass  under  the  track,  and  from  the  low 
ground  tbe  view  is  cut  off  within  SO  feet  or 
so  by  tiie  trees  and  the  higher  ground.  On 
tbe  west  side  of  tbe  railroad  the  wagon  road 
runs  south  through  a  narrow  lane,  Inclosed 
between  tbe  railroad  on  tbe  one  side  and  a 
barbed  wire  fence  on  the  other.  These  con- 
ditions have  existed  tor  many  years.  On 
tbe  day  of  the  accident  the  plaintiff  bad  bus- 
iness which  rendered  it  desirable  for  him 
to  make  use  of  tbe  crossing  described.  He 
drove  toward  It  upon  the  road  that  comes 
up  from  the  southeast  As  he  neared  the 
railroad  track,  he  listened  for  a  train  and 
looked  down  the  track,  as  far  south  as  It  was 
visible.  Not  seeing  or  hearing  anything  to 
lndi<»te  ibe  approacli  of  a  train,  he  drove  un- 
der the  track  and  turned  south.  He  bad 
just  readied  the  bl^  ground  and  entwed  the 
lane  already  described,  and  was  pursuing 
his  course  south,  being  some  GO  or  60  feet 
from  the  crossing,  when  a  train  going  nwth 
passed  him,  frightening  his  horse  and  occa- 
sioning the  Injuries  for  which  be  asked  dam- 
ages. No  whistle  was  blown  or  bell  sound- 
ed as  the  train  approached  the  crossing.  The 
contention  of  the  plaintiff  to  tiiat  the  jury 
were  warranted  In  concluding  that  the  situa- 
tion and  surroundings  of  tbto  at^iai»g  Im- 
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posed  a  duty  upon  the  company  to;  have  a 
tfgnal  given  wbenever  a  train  approached  It, 
and  that  tbe  omission  to  give  such  a  signal 
In  this  case  was  an  act  of  negligence  toward 
llie  plaintiff  whlidi  caused  bis  Injury.  Tbe 
soundness  of  this  contention  constitutes  tbe 
whole  subject  ot  inquiry.  It  Is  not  cliUmed 
that  any  of  tbe  train  crew  knew  of  tbe  sltua* 
tton  of  tbe  plaintiff,  but  ibat  tbey  were 
chargeable  with  notice  of  the  existence  of 
the  roads,  and  were  bound  to  asBume  that 
there  might  be  travelers  at  the  crossing. 

It  Is  substantially  conceded  that  the  road 
was  not  of  sudi  a  character  as  to  be  within 
tbe  terms  of  the  statute  (section  1323,  Gen. 
St  1901),  requiring  a  whistle  to  be  sounded 
upon  the  approa(!h  of  a  locomotive  to  a  pub- 
lic crossing.  But  It  Is  Insisted  tbat,  Inas- 
much as  this  crossing  was  so  situated  that 
one  about  to  use  It  conld  not  see  far  enough 
down  the  track  to  give  him  adequate  warn- 
ing ot  the  coming  of  a  train,  tbe  case  falls 
within  tbe  rule  stated  In  Roacb  v.  St.  J.  & 
I.  R.  Co.,  55  Kan.  654,  41  Pac.  0G4.  where  It 
was  held  that  whether  It  Is  negligence  for  an 
engineer  to  omit  to  give  a  signal  near  a  pri- 
vate crossing  is  or  may  be  a  question  for  tbe 
determination  of  a  Jury.  Whether  this  rule 
Should  ever  be  applied  to  any  crossing,  ^x- 
c^t  where  the  wagon  road  and  railroad 
track  are  upon  the  seme  grade,  is  a  question 
upon  which  the  authorities  differ.  In  Mass- 
achusetts it  is  held  tbat  It  should  not,  but  In 
Pennsylvania  and  Kentucky  the  decisions 
are  to  the  contrary.  See  Favor  v.  Boston  & 
Lowell  Railroad  Corporation,  114  Mass.  350, 
19  Am.  Rep.  301;  Pennsylvania  R.  R.  Oo.  v. 
Barnett,  59  Pa.  250,  OS  Am.  Dec.  346;  Ru- 
pard  V.  Caiesapeake  &  O.  R.  Go.  (Ky.)  11  8. 
W.  70,  7  L.  R.  A.  816.  In  Wlscousln  and  In 
Georgia  It  Is  held  tbat  statutes  requiring  a 
whistle  to  be  sounded  whenever  a  locomo- 
tive approaches  a  pubUc  crrasing  have  no  ap- 
plication to  any  but  grade  crossings,  for  the 
reason  that  only  In  such  cases  Is  there  any 
common  use  of  the  highway,  or  posslblll^  of 
actual  collision,  although  In  both  states  It  Is 
recognized  tbat  the  frightening  ot  horses  is 
one  of  the  dangers  intended  to  be  guarded 
against  by  such  statutes.  See  Jensen  v.  C, 
St.  P.,  M  ft  O.  Ry.  Co..  86  Wis.  689,  67  N.  W. 
858,  22  li.  R.  A.  680;  McElroy  t.  Ga., 
0.  &  N.  Ry.  Co.  (Ga.)  26  S.  G.  439;  Ransom 
V.  C,  St  P.,  M.  &  O.  Ry.  Co..  62  Wis.  178, 
22  N.  W.  147,  61  Am.  Rep.  718;  Bowen 
T.  Gainesville,  J.  &  S.  R.  Co.,  95  Ga.  688, 
22  8.  K.  695.  See,  also,  In  ttilB  connection. 
Skinner  v.  N.  T.  O.  &  W.  B.  Co.  (Sup.) 
64  N.  T.  Supp.  325.  Whether  the  rail- 
road company  may  be  held  In  any  case  to 
owe  a  duty  to  one  who  Is  using  or  Is  about 
to  use  a  private  subway  under  Its  track,  to 
give  timely  notice  of  tiie  approach  of  a  train, 
need  not  now  be  determined,  as  we  conclude 
fliat,  however  tbat  question  might  be  decided, 
no  liability  against  the  defendant  is  showii 
in  tills  case,  for  the  reason  that  at  the  time 
of  tbe  injury  tbe  plaintiff  bad  crossed  uuder 


fbe  railroad  track  and  was  traveling  upon  a 
road  parallel  t»  It 

It  is  true  that  under  statutes  requiring 
signals  to  be  given  upon  the  approach  of  a 
train  to  a  public  crossing,  it  has  been  held, 
although  there  is  some  conflict  In  the  deci- 
sions, tbat  tbe  ralhroad  company  owes  the 
duty  to  give  such  warning  not  only  to  per- 
sons about  to  use  or  actually  using  tbe  cross- 
ing, but  also  to  those  traveling  upon  tbe 
highway  In  the  vicinity.  But  in  tbese  cases 
the  liability  of  the  railroad  Is  based  i^n  the 
very  terms  of  tbe  statute;  tbe  theory  adopt- 
ed being  that  tbe  violation  of  a  positive  duty 
enjoined  by  the  Legislature  gives  a  cause  of 
action  to  any  one  who  suffers  injury  by 
reason  of  such  violation  and  whose  protec- 
tion may  reasonably  be  supposed  to  have 
been  to  any  extent  within  ttie  legislative 
contemplation.  It  Is  not  to  be  Inferred  from 
tbese  decisions  that,  In  tbe  absence  of  a  stat- 
ute, or  in  tbe  case  of  a  private  crossii^,  to 
which  tbe  statute  does  not  apply,  the  same 
doctrine  would  Justify  a  court  or  Jury  In 
awarding  damages  to  one  whose  horse  was 
frightened  by  a  train  elsewhere  than  at  a 
crossing.  In  the  present  case  any  duty  tbat 
tbe  railroad  company  may  have  owed  the 
plaintiff  did  not  arise  from  the  fact  that  be 
was  using  a  rrad  which  approached  near  to 
tlie  track,  but  from  his  use  of  a  road  which 
actually  crossed  It  although  at  a  different 
grade-  It  Is  obvious  that,  where  a  highway 
lies  near  to  a  railroad,  there  Is  some  danger 
of  accidents  resulting  from  horses  being 
frightened  by  passing  trains,  and  tbat  this 
danger  would  be  less  If  Ijmely  notice  should 
be  given  of  their  approadi.  But  bo  far  as 
we  are  aware.  It  has  never  been  contended 
on  this  account  tbat  there  was  an  obligation 
on  the  part  of  those  operating  trains  to  give 
any  signal  upon  approaching  a  place  where 
the  highway  and  railroad  track  come  close 
together  without  crossing.  Where  the  road 
and  track  lie  parallel  for  a  ccmslderable  dis- 
tance, this  would  be  Impracticable,  as  Involv- 
ing a  continuous  sounding  of  tbe  whistle  or 
ringing  of  the  bell.  This  consideration  does 
not  constitute  tbe  reason  for  not  exacting 
such  a  requirement,  however.  It  could  in- 
deed have  little  application  where  a  bl^way 
comes  up  to  the  railroad,  and  then  turns 
sharply  away  again.  In  such  a  situation 
tbere  miij^t  be  sufficient  reason  for  giving  a 
signal  to  Justify  legislation  compelling  it  but 
to  demand  it  in  tbe  absence  of  such  an  en- 
actment would  be  to  require  too  close  a 
balancing  of  prcAMbllltles  on  the  part  of  the 
employ^  In  charge  of  the  engine.  The  very 
sounding  of  the  whistle  involves  an  appreci- 
able addition  to  the  risk  of  frl^teuing 
horses  even  at  a  considerable  distance.  Tbe 
law  reports  show  that  claims  against  rail- 
road companies  for  causing  runaways  by  the 
^vlng  of  signals,  if  not  as  common  as  tliose 
based  upon  an  omission  to  give  them,  are 
far  from  Infrequent.  It  may  be  that  tht^ 
risk  of  an  Injury  resulting  froi{i  the  horse  of 
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a  traTefer  being  frightened  a  train  while 
actoally  using  titie  crossing  under  the  track 
was  BO  great  that,  as  against  that  risk,  a 
jnry  might  well  say  that  it  was  incumbent 
Qpon  the  agents  of  the  railroad  company  to 
glTe  a  signal  of  the  approach  of  a  train.  If 
so,  the  duty  resulted  from  the  special  dkn- 
ger  at  that  t«7  place,' and  not  from  the  gen- 
eral danger  Involved  In  the  proximity  of  the 
wagon  rmid  to  the  railroad  track.  The  plain- 
tifif,  not  having  been  Injured  by  the  only 
peril  against  which  it  could  have  been  the 
duty  of  the  trainmen  to  protect  him  by  the 
giving  of^a  warning,  had  no  ground  of  re- 
covery against  the  company. 

In  fbe  argument  some,  stress  has  been 
laid  upun  the  fact  that  the  place  where  the 
pinlntifTs  horse  took  fright  was  rendered  one 
of  peculiar  danger  by  reason  of  the  road's 
being  confined  to  such  naiTow  limits  by  the 
liarbed  wire  fence.  This  was  not  a  condi- 
tion for  which  the  defendant  was  lu  any  way 
responsible.  If  such  a  condition  existed 
elsewhere  than  near  the  crossing.  It  would 
not  ImposQ.  a  duty  to  signal  upon  the  ap- 
proach of  a  train.  It  had  no  necessary  con- 
nection with  the  crossing.  Its  existence  In 
proximity  thereto  was  purely  Incidental. 
The  special  and  peculiar  danger  resulting 
from  the  placing  of  a  fence  outside  of  the 
road  so  npnr  the  track  was  not  one  of  which 
the  railroad  company  was  required  to  take 
notice,  and  against  which  it  could  he  requir- 
ed to  guard  by  the  giving  of  signals  with 
reference  thereto. 

For  the  rensoas  Stated  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  'n  accordance  herewith.  All  the 
Justices  concurring. 

(73  Kan.  274) 

ELECTRIC  RT.,   LIGHT  &  ICE   CO.  v. 
BBnCKELL. 

(Supreme  Court  of  Kansasu  March  10,  1006.) 

1.  Trtal— Demobbeb  to  BvinEKCE. 

Where,  in  an  action  for  damages,  on  ac- 
count of  personal  injuries,  the  defendant  demurs 
to  the  evidence  of  the  plaintiff  on  the  ground 
that  it  appears  therefrom  that  the  party  in- 
jured was  guilty  of  contribntory  negligence.  It 
will  not  be  deemed  erroneoDS  for  the  court  to 
overrule  such  demurrer,  if  the  facts  justify 
a  contrary  conclusion. 

[Rd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  D;g.  Trial,  §S  332,  333,  355,  356.] 

2.  PlEADINO— IB8UK8  AND  PROOP— EVIDENCE— 

Aduissibilitt. 

Any  evidence  is  admissible  under  a  general 
denial  which  controverts  the  facts  denied, 

3.  Street  Railboadb — Injubt  to  Pebsou  on 
Tback— Evidence. 

Where  a  person,  while  sitting  on  a  rail- 
road track,  is  run  over  and  killed,  under  cir- 
camstances  which  seem  to  justify  the  infer- 
ence of  negligence,  and  the  plaintiff,  to  rebut 
such  inference,  offers  evidence  to  establish  that 
the  deceased  had  been  subject  to  attacks  of  plou- 
risy  which  rendered  her  temporarily  helplefls, 
for  the  purpose  of  enabling  the  jury  to  infer 
there  from  that  she  was  helpless  when  run  over, 
midi  evidence  is  not  subject  to  the  objection  that 
it  bases  one  presumption  upon  another. 


4.  Trial— Special  Findings, 

It  is  not  error  for  a  court  to  refuse  to 
require  a  jury  to  make  its  answers  to  certain 
special  findings  of  fact  more  specific,  when 
such  answers,  if  made  as  requested,  would  not 
differ  in  legal  effect  from  those  already  made. 

5.  Same— Instbuctions. 

It  is  not  error  to  refuse  to  give  an  in- 
struction to  the  jury,  when  the  mstructiona 
given  embrace  in  legal  effect  ail  that  is  in 
the  one  refused. 
(Syllabns  by  the  Court.) 

Error  from  District  Court,  Geary  Coun- 
ty; R.  L.  King,  Judge. 

Action  by  William  B.  Brlckeli  against  the 
Electric  Railway,  Light  &  Ice  Company. 
Judgment  for  plaintiff.  Defendant  brlnga 
error.  Affirmed. 

Humphrey  &  Humphrey,  for  plaintiff  in 
error.  Roark  &  Roark,  Lee  Monroe,  and 
S.  P.  Hotchklsa,  for  defendant  In  error. 

GRAVES,  J.  On  AprU  8,  1903.  Susan 
Brlckeli  was  run  over  by  one  of  the  cars 
belonging  to  the  plaintiff  In  error,  and  killed. 
The  administrator  of  her  estate  brought  an 
actlMi  In  the  district  court  of  Geary  conn^, 
to  recover  damages,  and  obtained  a  Judg- 
ment for  92,000.  The  defendant  railway 
company  seeks  to  reverse  the  Judgment  by 
proceedings  hi  error  In  this  court 

Several  assignments  of  nror  are  presented, 
the  principal  and  most  Important  of  which 
is  the  refusal  of  the  court  to  sustain  a 
demurrer  to  the  evidence.  It  is  ucged  that 
this  demurrer  should  have  been  sustained 
for  the  reason  that  the  evldwce  shows  con- 
tributory negligence  on  the  part  of  the  de- 
ceased. In  sul»tauce,  the  evidence  upon  this 
subject  was  as  follows:  The  defraidant^ 
plaintiff  in  error  here,  operated  an  electric 
railway  In  Junction  Cit7>  Kan.  The  de- 
ceased resided  on  a  street  along  which  the 
railway  ran,  and  was  acquainted  with  toe 
speed  and  power  of  the  cars  operated  there- 
on. She  was  a  poor,  hard  working  woman; 
she  and  her  husband  were  addicted  to  the 
use  of  Intoxicating  Uqnor,  but  she  Is  not 
shown  to  have  evw  been  drunk;  at  the  re- 
quest of  her  husband  she  sometimes  obtain- 
ed liquor  for  bim.  Uptm  the  evening  of  the 
injury  she  had  been  out  on  the  street  tor 
some  time,  but  it  is  not  shown  for  what 
purpose;  at  the  time  she  was  stnidc  by  the 
car  she  was  sitting  or  crouching  on  or  near 
one  of  the  rails  of  the  track,  at  a  place 
where  there  was  a  siigtat  downgrade;  how 
long  she  had  been  tber^  why  she  did  not 
move  to  avoid  the  car,  are  qnestionB  not 
very  clearly  answered  by  the  evidence;  she 
had  a  bottle  of  whisky  with  her  which  was 
broken  when  she  was  Injured.  There  was 
a  feeble  headlight  on  the  car,  and  she  might 
hare  seen  It  for  a  long  distance  before  she 
was  strndc.  The  motornfan  says  she  looked 
up  at  him  alMiut  the  time  she  was  run  over 
and  had  a  wild  look  la  her  eyes  which  he 
could  never  forget;  she  suffered  from  oc- 
casional attacks  of  pleurisy  which  rendered 
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ber  temporarily  belpleas.  It  does  not  ap- 
pear tbat  she  bad  any  ^Uspoeltton  to  ccmunlt 
anleide;  ordinarily  she  waa  In  good  bealtli, 
and  In  posseaalon  of  her  facoltlea.  The  In- 
Jury,  occurred  about  &  o'clo<^  at  night,  when 
ber  tansband  was  at  bome  aaleep.  Upon 
these  facts  the  defendant  claims  tbat  al- 
though the  injury  was  canaed  by  its  negli* 
gence,  the  deceased  was  guUty  of  contrlbn- 
tory  negligence  which  bars  a  recovery;  and 
the  conrt  wred  In  enbmltthig  tbat  question 
to  the  Jury.  Did  the  deceased  Intend  to 
commit  suicide?  Waa  she  so  drunk  as  to 
be  unable  to  realize  danger  or  to  roll  ova 
and  avoid  it?  Or  was  she  helpless  on  ac- 
count of  an  attack  of  pleurisy?  Was  the 
"wild  look  In  ber  eyes."  which  will  never 
be  forgotten  by  the  motorman,  tbe  look  of 
Insanity,  or  the  result  of  angnlsb  from  pain, 
and  terror  at  the  terrible  death  about  to 
take  place?  There  Is  some  evidence  tending 
to  answer  each  of  these  inquiries  in  the  af- 
firmative. It  seems  eminently  proper  there- 
fore to  submit  them  to  a  Jury.  We  are  un> 
able  to  say  tbat  tbe  district  court  erred  in 
overrulliv  tbe  demurrer. 

It  is  further  urged  by  the  plaintiff  In 
error  tbat  all  of  the  evidence  offered  to  show 
tbat  the  deceased  had  been  subject  to  at- 
tacks of  plearlsy,  which  at  times  rendered 
ber  helpless,  was  erroneou<'Iy  admitted. '  It 
la  claimed  to  be  irrelevant  and  immaterial 
under  the  Issues,  and  Is  an  attempt  to  base 
one  presumption  upon  another.  The  defend- 
ant pleads-  contributory  negligence  on  the 
part  of  tbe  deceased,  and  alleges  In  sub- 
stance, that  she  lnt«itlonalIy  and  deliberate- 
ly placed  herself  on  tbe  track  for  the  pur- 
pose of  being  ran  over,  locating  herself  In  a 
way  to  avoid  discovery  by  the  motorman. 
The  plaintiff  replies  with  a  general  denial. 
This  Is  the  Issue.  Under  a  general  denial 
any  evidence  may  be  given  which  controverts 
tbe  facts  doiied.  1  Hhic.  of  PI.  &  Prac.  817; 
Davis  V.  BfcCrodclln,  84  Kan.  "SIS,  8  Pac. 
190.  Tbe  evidence  objected  to  was  Intended 
to  show  that  the  deceased  was  not  m  the 
track  intentionally,  but  was  there  involun- 
tarily, and  in  a  helpless  condition.  This,  If 
tru^  directly  disproved  tbe  averments  of 
the  answer,  and  was  admissible..  We  do 
not  think  the  objectlim  that  this  evidence 
bad  tbe  effect  of  placing  one  presumption 
upon  another,  is  well  t^en.  It  was  shown 
tbat  the  deceased  was  on  tbe  track  when 
injured,  but  this  fact  unaided  by  any 
further  fact  or  Inference,  proves  nothing. 
She  may  have  been  there  voluntarily,  and 
remained  there  through  Indifference  or  reck- 
less negligence.  She  may  have  been  there 
involuntarily,  and  a^lnst  ber  will.  Being 
tlKxe  she  may  have  been  unable  to  move 
out  of  the  danger,  although  fuily  realizing 
It  What  the  real  fact  was  in  this  ren)ect, 
could  only  be  determined  by  Interence  from 
the  facts  proven.  To  remove  the  presump- 
tion of  negligence  produced  by  lnfer«ices 
drawn  from  the  evidence  of  the  defendant. 


the  plaintiff  offered  proof  that  the  deceased 
was  subject  to  attacks  of  pleurisy,  which 
rendered  her  temporarily  helplees.  ttom 
this  fact,  when  established,  the  Jury  was 
expected  to  infer  tiiat  at  tbe  time  of  tbe 
Injury,  the  deceased  ms  in  a  belpiea  coor 
aiiion  tnan  one  of  these  attacka.  If  this 
fact  was  proved,  and  tbe  Inference  Justifi- 
ably then  from  tills  evldmce  tlie  l^al  de- 
dnctltm  would  follow  tbat  she  was  not 
chargeable  with  omtrlbutory  negligence; 
The  only  presumption,  or  Inference  in  tbe 
prc^Kksltlon  Is  based  npon  an  eetablltiied 
fact  and  not  nimn  another  presumptiim. 

It  Is  also  dalmed  that  the  court  erred  in 
refusing  to  require  the  Jury  to  make  more 
definite  answers  to  certain  finding?  of  fact 
returned  by  it  Tbe  defendant  presented 
35  special  findings  of  fact  to  the  Jury;  among 
whi<^  were  tbe  following:  "(G)  Q.  Was 
there  any  reason  why  she  could  not  have 
got  off  the  trade  In  a  second  of  time?  A. 
Tes.  (7)  Q.  If  you  answer  tbe  last  preced- 
ing question,  *Yes,'  state  what  that  reason 
was.  A.  She  was  mentatiy  and  physically 
unable  to  move.  (10)  Q.  Was  there  any- 
thing to  prevent  the  deceased  from  seeliv 
the  car  approaching  in  time  to  have  got  off 
the  track?  If  there  was  state  fully  what 
A.  Esther  physical  or  m«ital  ailment" 
The  defendant  moved  the  court  to  require 
the  answers  to  7  and  10  to  be  made  more 
deflnate  and  certain,  which  request  was  as 
follows:  "Said  defendant.  In  the  presence 
of  the  Jury  and  before  they  have  been  dl»> 
charged  from  the  consideration  of  this  case, 
moves  the  court  to  require  tbe  Jury  to 
return  to  tbe  Jury  room  and  to  direct  tbe 
Jury  to  answer  qnestlws  Noa.  7  and  10  of 
the  questions  submitted  by  defendant  more 
definitely  and  so  as  to  show  whether  it  was 
a  mental  or  i^byslcal  ailment  and  disability 
which  affected  the  deceased  and  to  sliow 
which  It  was."  If  the  deceased  was  help- 
less, at  the  time  of  tbe  injury,  it  Is  Immateri- 
al whether,  such  helplessness  was  the  result 
of  a  mental  or  a  physical  cause.  To  have 
required  the  Jury  to  q^tr  which,  would 
have  been  useless.  The  result  would  not 
have  been  affected  tiier^y  and  tlnrefore, 
we  cannot  say  that  this  refusal  of  the  court 
was  erroneous. 

Finally  it  Is  said  tbe  court  erred  In  refus- 
ing to  give  an  Instruction  to  the  Jury  wUch 
reads:  "You  are  Instructed  that  the  bur- 
den of  the  proof  Is  on  tbe  defendant  to  prove 
the  contributory  negllgoice  of  the  deceased, 
unless  you  find  tbe  evidence  of  the  plain* 
tiff  shows  such  c<mtrlbutory  negligence,  in 
which  case  the  burdm  of  showing  the  same 
is  not  on  defendant"  The  court  did  give 
an  instruction  which  reads:  "The  court 
Instructs  the  Jury,  that  the  burden  of  prov- 
ing contributory  n^Hgenoe  on  tbe  part  of 
tbe  plaintiff  is  upon  the  defendant"  It  is 
claimed  that  the  court  by  refusing  to  give 
the  Instructl<m  requested,  left  the  jury  to 
be  misled  by  the  supposlti<»..:^t  the  burdoi 
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«t  proo^  u  defined  by  the  court  meant  that 
§Sl  tbe  erldeDce  to  be  considered  upon  the 
subject  of  contributory  negligence  must  hare 
been  given  by  tbe  defendant  If  the  court 
bad  not  fully  met  this  complaint  In  Its 
other  Instructions  there  would  have  been 
coQstderable  force  In  the  contHitlon,  but  we 
think  the  Inatmctions  as  a  wbole  are  nnob- 
Jectlonable.  The  court  presented  the  ques- 
tion of  contributory  Diligence  quite  fully 
ud  dearly  to  the  jury,  and  stated  r^eated- 
ly,  *^  you  find  and  bellere  from  the  evi- 
dence," that  Susan  Brldiell,  eta,  this  was 
equlvaleDt  to  saying  that  the  jury  must 
*ilnd  and  believe"  from  the  whole  evidence 
in  the  case^  and  not  trtnn  the  evidence  of 
dtiier  party. 

AftCT  a  careful  ozamlnatlra  of  all  the 
questions  presented  we  are  nnable  to  find 
any  material  error.  The  judgment  i»  af- 
flnned.  All  the  Justices  concurring. 


(11  Kan.  M) 

WAGNEB  T.  ATCHISON.  T.  &  8.  P.  BT. 
C30. 

{Supreme  Court  of  Kansas.  HarcA  10,  1906.) 
1.  Appeai.—  Bbvixw  — Monon    tob  Mew 

Tbiai.. 

It  la  not  necessary  to  file  a  motion  for 
a  new  trial  before  brineing  to  this  court  for 
review  a  decision  sustalDing  a  motion  for  judg- 
ment upon  tlie  pleadings  and  the  opening  state- 
ment ot  counsel,  and  suitalning  an  objection  to 
the  Introduction  of  any  evidence  In  tbe  case. 

[Ud.  Note. — For  cases  In  point,  see  voL  % 
Cent.  Dig.  Appeal  and  Error,  M  1707-1712.J 

S.  Sami. 

The  case  of  Gruble  v.  Byus,  28  Kan.  195, 
and  other  cases  holding  that  a  motion  for  a  new 
trial  is  a  prerequisite  to  a  review  of  a  decision 
■ostalnlng  a  demurrer  to  evidence  dlsaroroved. 
(Syllabus      the  Court) 

Error  from  District  Court  Kingman  Gonn- 
ty ;  P.  B.  GUIett  Judge. 

Action  by  J.  F.  Wagner  against  the  Atehl- 
son.  Topeka  and  Santa  F6  Ballway  Com- 
pany. Judgment  for  defendants^  and  plain- 
tiff brings  error.  Dismissed. 

O.  W.  Falrdilld,  fbr  plaintiff  In  error. 
W.  B.  Smith,  a  J.  Wood,  and  Alfred  A. 
Scott  for  defendant  In  error. 

BURCH.  J.  Tbe  defendant  In  error  moves 
to  dismiss  this  proceeding  for  want  of  a 
lawful  case-made.  When  tbe  cause  came  on 
for  trial  In  the  district  court  a  juT7  was  im- 
paneled and  sworn,  and  the  plaintiff  made 
a  statement  of  bis  case  and  of  the  evidence 
by  which  he  expected  to  sustain  it  The 
defendant  moved  for  judgment  In  Its  favor 
upon  the  pleadings  and  tbe  plalntilTB  state- 
ment Tbe  plaintiff  then  aslced  and  obtained 
leave  to  amend  his  reply.  Tbe  amendment 
having  been  made,  the  defendant  renewed 
Its  moUon  for  Judgment,  and  objected  to  tbe 
introduction  of  any  testimony  In  tbe  case. 
Tbe  motion  and  objection  were  both  sus- 
tained and  Judgment  was  rendered  against 
tbe  plaintiff  for  costs.  On  the  same  de^  a 


motion  for  a  new  tiial  was  flleO,  whlcb  waa 
overruled  some  80  days  later.  When  the 
motion  for  a  new  trial  was  disposed  of  an 
order  was  made  axtaidlng  the  time  for  mak- 
ing and  serving  a  case-mada  If  no  motion 
for  a  new  trial  were  necessary,  tbe  filing  of 
such  a  motion  did  not  enlarge  tbe  time  with* 
in  which  an  eztenslon  could  be  granted,  and 
jurisdiction  to  make  the  order  referred  to 
was  lost  Atkins  v.  Nordyke  Marmon  Co., 
60  Kan.  354.  66  Paa  683.  Section  306  of 
the  Code  of  Civil  Procedure  contelns  the 
following  provisions:  "A  new  trial  la  a  re- 
examination in  the  same  court,  of  an  issue  of 
fact,  after  a  'verdict  by  a  Jury,  report  of  a 
referee^  or  a  decision  by  tbe  court  The 
former  verdict,  report  or  decision  shall  be 
vacated,  and  a  new  trial  granted  on  the 
application  of  the  party  aggrieved,  for  any 
of  the  following  causes,  affecting  materially 
the  substantial  rights  of  such  party." 

From  this  language  it  is  plain  that  a 
motion  for  a  new  trial  has  no  function  to 
perform,  unless  an  issue  of  fact  has  been 
fully  determined,  and  the  determination  has 
been  embodied  In  one  of  three  specified  forms. 
Not  only  must  there  have  been  a  trial — a 
Judicial  examination  of  the  issues  of  fact, 
but  those  Issues  must  have  been  definitely 
settled  by  tne  verdict  of  a  Jury,  or  its  equiva- 
lent— final  and  conclusive  upon  the  facts 
unless  vacated.  Until  that  stege  of  the 
proceedings  In  an  action  has  been  reached, 
tbe  condition  precedent  to  the  filing  of  a 
motion  for  a  new  trial  doea  not  arise,  the 
single  circumstance  capable  of  creating  a 
field  tor  Its  operation  baa  not  occurred,  the 
only  subject-matter  vulnerable  to  its  attack 
does  not  exist  There  is  no  such  thing  as  a 
new  trial  of  issues  of  law.  Questions  relat- 
ing to  the  determination  of  those  Issues  may 
be  Investigated  by  this  court  without  previ- 
ous re-exam  Inatlon  by  the  trial  court 
Whenever  there  has  been  a  trial,  and  a 
verdict  or  report  or  decision  on  the  facts, 
only  those  errors  of  law  occurring  at  the 
trial  whlcb  Inhere  In  and  vitiate  tbe  conclu- 
sion of  fact  need  be  called  to  the  attentkui 
of  tbe  trial  court  by  a  motion  for  a  new 
trial.  If  the  facts  have  been  agreed  to,  or  if 
Issues  upon  the  facts  have  been  eliminated, 
or  If  fbr  any  reason  the  controversy  so  shape 
itself  that  Its  determination  depends  upon 
a  question  of  law,  and  tbe  normal  end  of 
a  trial  of  an  issue  of  fact — a  verdict.  If 
tried  by  a  jury ;  a  report  tf  tried  by  a  ref- 
eree; a  decision,  If  tried  by  tbe  court — is 
not  reached,  there  Is  no  occasion  to  use  a 
motion  for  a  new  trial.  If  It  be  claimed  that 
error  of  law  has  been  committed  so  that 
the  proceeding  has  fallen  short  of  a  verdict 
report  or  decision  upon  the  facts  the  ag- 
grieved party  may  ask  this  court  to  secure  to 
talm,  not  a  new  trial,  bnt  a  trial  in  tbe 
complete  sense  of  the  term ;  not  a  re-examf- 
natlon  of  tbe  issues  of  fact  but  an  Initial 
examination  of  the  Issues  of  fact  which  shall 
be  oontlnned  until  it  reach  the  point  of  actual 
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consummation  for  such  proceedings.  There 
must  always  be  a  "former"  verdict,  report, 
or  decision,  determinative  of  Issues  of  fact  to 
be  vacated  before  there  can  be  a  new  trial, 
or  any  necessity  for  a  motion  for  a  new 
tHal.  When  judgment  Is  rendered  on  the 
pleadings  'there  can  be  no  trial  of  the  Issues 
of  fact,  no  verdict,  and  no  motion  for  a  new 
trial  Is  required.  Land  Co.  v.  Muret,  57  Kan. 
192,  45  Pac.  589.  When  an  objection  to  the 
Introduction  of  evidence  under  the  pleadings 
Is  sustained  there  can  be  no  investigation, 
much  less  determination  of  the  Issues  of  fact; 
and  a  motion  for  a  new  trial  Is  not  necessary. 
Water  Supply  Co.  v.  Dodge  City,  55  Kan. 
eo,  39  Pac  219.  If,  In  stating  bis  case  to 
the  Jury,  a  party  assert  or  admit  some  fact 
which  leads  his  opponent  to  move  at  once  for 
Judgment,  or  to  object  to  the  Introduction  of 
evidence,  the  question  for  determination  Is 
one  of  law  precisely  the  same  as  If  the  fact 
had  been  pleaded.  The  purpose  of  the  mo- 
tion Is  to  obviate  calling  the  witnesses  and 
proceeding  with  the  examination  of  the  Is- 
sues of  fact,  If  any  remain,  and  If  the  mo- 
tion be  sustained,  there  can  be  no  verdict  or 
decision  on  the  Issues  of  fact.  Therefore 
no  motion  for  a  new  trial  Is  needed  In  such 
coses,  and  the  party  aggrieved  may  proceed 
at  once  to  take  the  preliminary  st^s  essen- 
tial to  a  review  of  the  decision  by  this  court 
Ritchie  V.  K.  N.  &  D.  By.  Ca,  53  Kan.  36, 
4S,  40,  50.  39  Paa  71& 

It  must  be  conceded  that  the  cases  of 
Oruble  v.  Ryns,  23  Kan.  195;  Morris  v. 
Erana,  89  Kan.  66S,  18  Pac.  818;  Lott  v. 
E.  C.  F.  S.  &■  O.  R.  Ca,  42  Kan.  204,  21 
Pac  1070,  and  others,  holding  that  if  a  de- 
murrer to  evidence  he  sustained,  a  motion 
for  a  new  trial  Is  necessary  to  sustain  a 
proceeding*  in  error  here,  ore  opposed  In 
principle  to  this  decision.  The  opinion  in 
tjruble  T,  Ryus  takes  Into  consideration 
nothing  except  the  fact  that  error  of  law 
occurring  at  the  trial  Is  ground  for  a  new 
trial.  It  entirely  overlooks  the  provision 
of  the  statute  deferring  a  motion  for  a  new 
trial  In  all  cases  until  after  a  verdict,  or 
its  equivalent,  has  been  returned.  A  demur- 
rer to  evidence  raises  nothing  but  a  question 
of  law,  and  It  Is  impossible  for  Its  decision 
to  be  a  decision  of  the  Issues  of  fact.  If 
sustained,  it  not  only  leaves  the  issues  of 
fact  undetermined,  but  it  deprives  the  party 
against  whose  evidence  It  Is  directed  of  any 
opportunity  of  having  them  determined  by 
a  verdict,  report,  or  decision ;  and  it  Is  only 
"after"  a  verdict  r^rt,  or  decision,  which, 
unless  vacated,  settles  all  controversy  with 
reference  to  the  Issues  of  fact  that  a  motion 
for  the  re-examlnatlon  and  settlement  anew 
of  those  issues  Is  In  order.  The  suggestion 
In  Gruble  v.  Ryus  that  an  Improper  exclusion 
of  evidence  may  have  Induced  the  ruling 
sustnluiug  the  demurrer  to  the  evidence  does 
not  change  the  procedure  which  the  statute 
plainly  establishes.  Itotli  errors  may  be 
presented  to  thU  court  without  a  prelim- 


inary motion  for  a  new  trial  In  the  district 
court  because  the  abortive  ..rial  did  not 
progress  to  a  verdict,  report,  or  decision 
on  the  issues  of  fact. 

The  cases  which  folkiw  Oruble  v.  Ryus,  as 
an  authority,  do  not  discuss  the  question  in- 
volved. Although  they  cannot  be  overruled 
In  this  proceeding,  they  appear  to  be  con- 
trary to  the  spirit  of  the  statute,  and  are 
Incompatible  with  tlie  present  views  of  the 
court 

The  motion  to  dismiss  is  sustained.  All 
the  Justices  ccmcnrrlng. 


(n  Kan.  IM) 
GOODYEAR       WILLIAMS  et  ux. 
(Sapreme  Court  o.'  Kansas.   March  10,  1906.) 

1.  Pbinoipal   Aitn   Agent  —  Evidence  or 

Agency. 

In  a  foreclosure  action,  uoder  a  plea  of 
payment  through  an  alleged  agent,  where  it  ap- 
pears that  the  notes  and  coupons  were  payable 
at  a  certain  bank,  and  that  the  defendant  paid 
the  same  to  a  tliird  person  in  no  wny  connected 
with  said  bank,  and  before  the  principal  note 
became  due,  and  that  the  alleged  agent,  at  the 
times  of  payment,  had  possession  of  neither  the 
coupons  nor  the  note,  it  is  error  to  admit  as  evi- 
dence of  the  controverted  agency  any  of  the  fol- 
lowing: (1)  Statements  of  the  alleged  agent, 
made  at  the  time  of  the  execntion  of  the  papers, 
without  the  knowledge  of  the  mortgagee,  that 
the  interest  coupons  might  be  paid  to  him:  (2^ 
letters  written  by  the  plaintiff  to  the  alleged- 
agent,  and  which  relate  only  to  speciBc  claims 
against  other  persons,  and  of  which  letters  the 
defendant  had  no  knowledge  at  or  before  the 
payment ;  (3)  entries  in  a  loan  roister,  not  a 
book  of  accounts,  kept  by  the  alleged  agent,  and 
of  which  neither  the  plaintitF  nor  defendant  had 
any  knowledge  at  or  prior  to  the  payment 

[Ed.  Note. —  For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  i|  37-4a] 

2.  Save  —  Pbgbuhftioks. 

Where  a  debtor  delivers  money  to  a 
third  person  for  the  purpose  of  paying  a  prom- 
issory note  which  is  not  due.  and  such  person 
has  not  the  note  In  his  posisession,  the  presump- 
tion is  that  the  person  so  receiving  the  money 
docs  so,  not  as  the  ng^nt  of  the  creditor,  but  ss 
agent  of  the  debtor.  This  presumption  can  only 
be  overcome  and  the  couverse  established  by 
evidence  to  the  contrary. 

(Ed.  Note. — For  cases  In  point,  nee  vol. 
Cent  Dig.  Principal  and  Agent,  {  3G.] 

(Syllahns  hr  the  Court) 

Error  from  District  Court,  Se^:wldc 
County;  Thos.  C  Wilson,  Judge. 

Action  by  Joe  A.  Goodyear  against  F.  A. 
Williams  and  Alice  Williams.  Judgment  for 
defendants,  and  plaintiff  brii^  error.  Re- 
vM>sed. 

The  plaintiff  In  error  commenced  this  ao 
tlon  In  the  district  court  of  Sedgwick  county 
to  recover  upon  a  promissory  note  and  cou- 
pons and  to  foreclose  a  real  estate  mortgage 
given  to  secure  the  same;  the  note  having 
become  due  by  reason  of  a  default  of  pay- 
ment of  an  interest  coupon.  The  defend- 
ants, Williams  and  wife,  answered  that  there 
was  a  condition  In  the  note  and  mortgage  by 
the  terms  of  which  tlioy  were  authorized,  at 
tbulr  optlou,  to  i>iiy  off  the  s^iue  at  any  In- 
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terest-paying  i>eriod  by  giving  30  days*  no- 
tice lu  writing;  that  In  June,  1902,  tliey 
paid  the  same  to  one  H.  F.  Goode,  the  agent 
of  the  plaintiff;  and  that  they  paid  interest 
on  the  principal  sum  up  to  the  lat  day  of 
AusQSt,  1002,  which  was  the  next  interest 
paying  day.  The  principal  note  by  its  terms 
did  not  mature  until  the  1st  day  of  February, 
1903.  The  plalntift,  by  verlfled  reply,  denied 
the  agency  of  said  H.  F.  Goode  to  receive 
such  payment,  .and  alleged  that  plaintiff 
bad  no  knowledge  that  said  Qoode  had  ever 
pretended  to  collect  said  note  antil  the  filing 
of  the  answer  in  said  action,  and  at  the 
time  of  the  alleged  payment  the  notes  sued  on 
were  In  the  possession  of  the  plaintiff  at  his 
home  in  Manchest^,  Michigan.  The  claim 
that  the  defendants  paid  the  principal  note 
and  the  ooupon  for  Interest  thereon  to 
August  Ist  to  Ooode  is  nncontroverted,  and  it 
Is  nncontroverted  that  the  alleged  agent, 
Ooode,  never  paid  the  same  OTer  to  the  plain- 
tiff. Goode  died  Insolvent  before  the  com- 
mencement of  this  action,  and  either  the 
plaintiff  OF  defendants  must  lose  the  amount 
paid  to  Ooode. 

Adams  &  Adams,  for  plaintiff  In  error. 
EX  Wilson  and  BJdward  Dill,  for  defoidants 
in  error. 

SMITH,  J.  (after  stating  the  facta).  The 
sole  iBsne  lu  this  case  was  whether  Goode 
was  the  agent  of  the  plaintiff  to  receive  the 
alleged  paym«it  It  Is  not  contended  that 
Goode  liad  the  possession  of  the  principal 
note  or  of  the  coupon  claimed  to  have  been 
paid  at  the  time  of  the  payment.  Goode 
could  only  become  the  agent  of  the  plaintiff 
by  will  of  the  plaintiff  and  the  acceptance  of 
sncb  agency  by  6ood&  The  intent  of  the 
plaintiff  to  make  Goode  his  agent  might 
hare  been  evidenced  by  express  written  or 
oral  Instructions  directing  Goode  to  take 
charge  of  his  loans  generally  at  Wichita 
and  to  collect  at  his  discretion  before  or  after 
maturity,  or  by  such  directions  relating 
q)eclflcally  to  ttae  loan  of  defendants,  or  such 
authority  from  the  plaintiff  to  Ooode  might 
have  been  presumed  by  the  defendants  from 
transactions  between  the  plaintiff  and  Goode 
which  came  to  their  knowledge  before  the 
alleged  payment  If  the  defendants  had 
known  of  sucb  transactions  between  the 
plaintiff  and  Goode  prior  to  the  alleged  pay- 
ment as  would  Justify  them  In  believing  that 
Goode  had  general  authority  over  the  loans 
of  plaintiff  In  that  locality,  and  had  an- 
tborlly  to  receive  payment  of  the  same  before 
due  and  without  the  possession  of  the  notes 
and  mortgages  securing  such  loans,  tbe 
plaintiff  would  be  estopped  fn»n  denying 
tbe  authority  of  Goode  to  receive  the  allied 
paym«tt  We  think,  hovrever,  there  Is  no 
evidence  In  this  ease  of  express  authority 
to  Goode,  as  a  genoal  or  epeclai  agent  of  tbe 
plnlntitt.  Neither  Is  there  evidence  of  such 
denllngs  between  the  plaintiff  and  Goode, 
tbe  knowledge  of  which  come  to  the  defend- 


ants before  the  alleged  payment,  aa  would 
Justify  them  in  presuming  such  agen<^,  or 
would  estop  tbe  pialntiCT  from  denying  tbe 
same.  Statements  of  the  alleged  agent,  made 
in  the  absence  of  and  without  the  knowl- 
edge of  tbe  plalntifT  at  the  time  of  the  execu- 
tion of  the  note  and  mortgage,  that  the  inter- 
est coupons  might  be  paid  to  him,  are  not 
competent  evidence  upon  the  Issue  In  this 
case.  Neither  are  letters  written  by  tbe 
plaintiff  to  tbe  alleged  agent,  and  which  re- 
late only  to  specific  claims  against  other 
persons,  and  of  which  letters  tbe  defendants 
had  no  knowledge  at  or  before  the  all^^ 
payment,  competent  evidence.  Neither  are 
the  entries  In  a  loan  roister,  not  a  book  of 
accounts,  kept  by  the  alleged  agwt,  and  of 
which  neither  tbe  plaintiff  nor  the  defend- 
ants are  shown  to  have  had  any  knowledge 
prior  to  the  allied  payment,  uumpetent  evi- 
dence upon  the  Issue  In  this  case. 

Where  a  debtor  delivers  money  to  a  third 
person  for  the  purpose  of  paying  a  note 
which  is  not  doe,  and  of  which  such  person 
Is  not  in  tbe  possession,  the  presumption  i» 
that  tbe  person  so  receiving  the  money  does 
so,  not  as  the  agent  of  tbe  creditor,  but 
as  the  agent  of  the  debtor.  This  inesump- 
tion  can  only  be  overcome  and  tiie  converse 
esteblished  I17  evidence  to  the  contrary.  This 
pTesumptitm  of  agency  from  the  possession 
of  the  note  by  the  person  claiming  payment. 
Is  ordinarily  suflldent  In  Itself  to  justify  the 
debtor  in  making  the  payment,  and  tbe  want 
of  such  possession  la  of  Itself  sufficient  to, 
put  the  debtor  upon  bis  inquiry  as  to  tbe 
authority  of  the  agent  to  receive  payment.. 
If  this  be  so,  it  would  seem  that  the  circum- 
stances must  be  strong,  In  the  absence  of 
direct  authority  from  the  creditor,  which 
would  Justify  a  debtor  In  paying  a  note, 
especially  one  not  du^  to  a  pretended 
agent  so  as  to  bind  tbe  creditor  thereby. 
Such  circumstances.  It  would  seem,  must 
practically  amount  to  an  estoppel  upon  the 
creditor  to  deny  the  authority  of  tbe  agent — 
an  estoppel  in  pais.  If  the  dealings  of  the 
plaintiff  with  the  defendants  or  with  others, 
of  wfaicta  dealings  the  defendants  were  cog- 
nizant, reasonabiv  led  tbe  defendants  to  be- 
lieve that  Goode  bad  full  authority  from  the 
plaintiff,  to  receive  payment  of  tbe  debt 
without  having  possession  of  tbe  notes,  and 
If  tbe  defendants  made  tbe  payment,  r^Ing 
upon  said  conduct  of  tbe  plaintiff  In  mak- 
ing tbe  payment  to  Goode,  then  It  might  be 
said  that  it  would  be  a  fraud  for  tbe  plaintiff 
to  doiy  -  such  authority  to  Goode,  and  the 
plaintiff  might  be  estopped  by  such  con- 
duct from  denying  It,  but  sucb  is  not  the 
evidence  in  this  case.  The  evidence  of  Wil- 
liams as  to  what  Goode  said  In  regard  to 
the  payment  of  tbe  interest  coupons  to  blm 
would  only  be  competent  after  the  agency 
of  Ooode  was  esteblished,  and  la  Incompetent 
for  the  purpose  of  eBtablishlng  saeb  agency. 
It  is  not  shovm  that  Williams  relied  on  tbe 
transactions  set  forth  in  tbe  letters  or  in  the 
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entries  fai  tbe  loon  register,  u  be  not 
Bbown  to  hare  had  any  knovledse  of  elthw 
at  tbe  time  of  the  paTment 

There  are  other  trial  obJectloiiB,  bnt  they 
are  really  based  upon  the  Incompetency  of 
the  evidence  referred  to  above,  and  we  do  not 
consider  It  necessary  to  dlscass  them. 

The  Judgment  of  the  district  court  Is  re- 
rersed,  and  a  new  trial  granted.  All  the 
JoBtlcei  CMicurrlnc. 


(TS  Kan.  771) 

JONES  et  al  T.  STATE. 

(Snpreme  Court  of  Kansas.    March  10,  1900.) 

Bail  —  Forfiitubb— Aicxkdbd  Iriobiution 
— Faildbb  to  Affeab. 

On  an  iaformation  charelng  defendant 
with  the  unlawful  sale  of  Intoxicating  liquors 
defendant  waa  arrested  and  nve  bond.  Uls 
counsel  ratered  a  plea  of  not  gouty.  LuTe  was 
granted  to  file  an  amended  InfonnatioD,  the  first 
ground  of  which  contained  the  original  conut 
recopied,  except  that  In  tbe  amended  iaformation 
the  description  of  the  place  of  sale  waa  changed. 
Tbe  second  count  charged  def«idant  with  main- 
taining a  nuisance.  After  the  filing  of  the 
amended  Information,  defendant's  attorneys  an- 
nonnced  that  they  did  not  appear  for  defendant 
to  plead  or  answer  to  the  amendecl  information. 
Betd,  that  the  court  properly  ordered  tbe  non- 
appearance of  the  defendant  entered  on  the  rec- 
ord and  adjudged  Us  recognizance  forfeited. 

Brror  from  District  Oonrt,  Trego  County; 
3.  H.  BMdtf ,  Judge. 

Actl<m  by  tbe  state  at  Kansas  against  A. 
B.  Jones  ftud  another.  Judgment  fOr  plain- 
tiff, and  defendants  bring  oror.  Aflh-med. 

A.  D.  GlllEeson  and  S.  M.  Hutzel,  for  plaln- 
tUb  In  error;  L  T.  Pur  ceil.  Lee  Monroe,  and 
BL  P.  Hotchklss,  for  defendant  In  oror. 

PBTt  CURIAM.  The  county  attorney  of 
Trego  county  filed  an  Information  which 
charged :  "That  on  the  14th  day  of  Febru- 
ary, 1903,  •  •  •  one  J.  Q.  Thompson, 
in  a  certain  frame  building  situated  on  the 
Main  street  of  Collyer  in  said  county,  did 
then  and  there  imlawfully  sell  and  barter 
spirituous,  malt,  vinous,  fermented,  and  other 
Intoxicating  liquors  without  a  premit" 
Thereupon  a  warrant  was  issued,  the  defend- 
ant arrested,  and  he  gave  bond  In  the  usual 
torm  for  bis  appearance  on  the  first  day  of 
tbe  next  term  of  the  district  court  of  Trego 
county  to  answer  the  charge.  Court  convened 
October  e.  1903.  Counsel  for  the  defendant 
appeared  and  entered  a  plea  of  not  guilty, 
and  demanded  a  trial.  The  defendant  did 
notappearin  person.  The  couuty  attorney  then 
asked  permission  to  file  an  amendment  infor- 
mation contalningtwo  counts,  which  wasgrant- 
ed,  to  which  defraidant  by  bis  counsel  object- 
ed and  excepted.  Tbe  amended  information 
contained  the  original  count  recopied,  with 
the  exception  that  In  tbe  original  Information 
the  offense  was  charged  to  have  been  com- 
mitted In  a  building  "situated  on  the  Main 
street  of  Collyer  in  said  county,"  while  tbe 
amended  information  In  this  respect  stated 
Oat  the  ctteaae  vas  committed  In  a  bolldlng 


"sltnated  on  the  west  side  of  a  certain  street 
sometimes  called  Mala  street  In  the  town 
of  Collyer,  In  said  county  of  Tr^fo." 

The  second  count  charged  the  defendant, 
under  tbe  prohibitory  law,  with  melntainlng- 
a  nuisance.  After  tbe  filing  of  the  amended 
Information  the  defendant's  attorneys  an- 
nounced to  the  court  that  they  would  not, 
and  did  not,  appear  for  the  defendant  to- 
plead  or  answer  to  the  said  amraded  Infor- 
mation ;  that  th^  would  appear  and  answer 
for  him  to  the  original  Information  and  nwie- 
other.  The  court  thereupon  ordered  the  non- 
appearance of  the  defoidant  entered  on  the- 
record  and  adjudged  his  recognizance  forfeit- 
ed. The  cause  was  then  continued  for  the 
arrest  of  defendant  Thereafter  this  action- 
was  brought  upon  the  forfeited  recognlsaiice. 
The  defendants  demurred  to  the  petition, 
which  was  overruled;  and  tbe  defradants- 
not  wishing  to  plead  further,  Judgment  w as- 
rendered  against  them  for  the  amount  of  the 
face  of  the  bond,  to  reverse  whl<^  they  prose- 
cnte  this  error.  The  defendant  not  having 
appeared,  elth^  by  counsel  or  In  person,  to- 
answer  the  charge  In  the  amended  Informa- 
tion, It  was  the  duty  of  tbe  court  to  canse- 
hls  nonappearance  to  be  entered  and  to  de- 
clare and  enter  a  forfeiture  of  tbe  recogni- 
zance. The  petition  contains  all  ttie  &cts  «nS 
states  a  cause  of  action. 

The  jodcmeot  ot  the  conrt  Is  afflnned. 


(Tt  Kan.  774)- 
CRYSTAIi  CASH  CO.  ARNETT. 
(Supreme  Court  of  Kansas.    March  10,  190&> 

Sales — Offeb— Acceptance. 

Where  a  manufacturer  of  show  cases- 
made  defendant  an  offer  on  cases  "to  be  shipped 
from  tbe  factory,"  and  he  replied  ordering  cases 
"{.  o.  h.  cars"  at  the  place  where  the  factory 
was  located,  and  thereafter  gome  of  tbem  were- 
shipped  "t  o.  b.  cars"  at  that  place,  there  was- 
a  completed  contract  between  the  inrties ;  de- 
fendant's answer  not  having  constituted  an  ac- 
ceptance of  the  offer  with  an  attempt  to  modify 
It  and  accept  It  as  modified. 

[Ed.  Note. — For  cases  in  point,  see  r<il.  4SL 
Cent  Dig.  Sales,  44-48, 

Error  from  District  Court,  Sedgwick  Coun- 
ty;  ThoB.  C.  Wilson,  Judge. 

Action  by  the  Crystal  Case  Company 
against  Eugene  Arnett  From  a  Judgment 
for  defendant  plaintiff  appeals.  Reversed. 

Stanley  &  Stanley,  E.  L.  Fouike,  and  Hart 
&  Koehler,  for  plaintiff  in  error.  Stanley, 
Vermilion  &  Evans,  for  defendant  in  error. 

FEB.  CURIAM.  Thla  waS  an  action 
brought  by  the  plaintiff  in  error  against  the 
defendant  In  error  to  recover  damages  for  the 
nonfulSIlment  in  part  of  an  alleged  contract 
for  the  purchase  of  100  show  cases,  a  part 
of  the  order  havii^  be^  delivered.  The 
plaintiff  Introduced  Its  evidence,  rested  Its 
case,  and  the  defendant  demurred.  The 
court  sustained  the  demurrer  and  the  plain* 
tiff  standing  thereon;  the  court  rendered 
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Kan.) 

Jodgment  In  favor  of  t2io  defoidant  The 
plaintiff  aa  plaintiff  In  error  brings  the  case 

here. 

Tbe  evidence  ebowed  that  the  plaintiff  had 
a  factory  where  It  manafactnred  show  caBee 
and  also  had  its  principal  place  of  business  at 
Alllauce,  Ohio.  Tbe  principal  qaesncHi  In  the 
case  for  onr  decision  Is  whether  or  not  the 
following  letters  conetltnted  a  contract  to 
sell  and  to  purchase  betwera  the  plaintiff  and 
the  defendant  Under  date  of  March  22, 
1901.  the  plaintiff  by  its  president  wrote  the 
defendant  as  follows : 

"We  are  in  receipt  of  your  esteemed  favor 
of  March  21at  In  which  you  state  that  yon 
are  In  tbe  market  for  a  considerable  number 
ot  show  cases.  *  *  '  *  In  order  that  you 
may  look  Into  this  matter  somewhat,  we  are 
smding  yon  under  separate  cover  some  cuts 
of  onr  revolving  show  cases  and  we  b^  to 
state  In  ttils  connectifm  that  the  plan  whkdi 
yon  suggest— shipping  out  direct  to  the  cus- 
tomer—Is the  one  which  we  usually  pursue, 
as  we  have  ftmnd  It  to  be  very  miu:h  more 
satisfactory  In  this,  that  It  saves  double 
handling  and  llie  expense  thereto.  In  defi- 
nite orders  for  100  to  be  shipped  ftom  the 
factory  wltbln  six  months  as  yon  may  direct 
we  will  make  you  the  following  quotations: 

Style  A,  No.  1  $15  00 

Style  B,  No.  1   0  00 

Style  A,  No.  1,  without  the  band  mil, 
which  Is  tlte  exterior  means  of  revolv- 

ins  the  Inside  of  tbe  case   12  00 

St;^  B,  No.  1,  without  the  band  top 
rail,  which  is  the  exterior  means  of  re- 
volving tbe  Inside  of  the  case   8  00 

Copper  oxidised  pedestal,  when  desired, 
we  famish  for   3  50" 

Under  date  of  May  16. 1001,  the  defendant 
wrote  tbe  plaintiff  as  follows: 

"Back  In  Mardi  and  April  we  had  some 
correspondence  with  yon  relative  to  sbow 
case&   I  believe  you  quoted  as  follows: 

Style  No.  1,  with  hand  rail  (A)  and 
bronze  pedestal  $18.50 

Style  B,  No.  1,  without  hand  rail   8.00 

"Above  prices  f.  o.  b.  cars  Alliance,  Ohio. 

**We  now  think  of  trying  to  sell  a  few  of 
these  cases  and  you  may  enter  our  order  for 
a  hundred.  We  will  pay  for  them  as  ordered 
out  Don't  know  Just  the  proportions  of  each, 
but  presume  about  two  of  the  B  to  one  of  the 
A.  Will  you  please  send  us  a  small  size  (the 
smallest  you  have)  cut  of  each  style,  and,  if 
you  have  them  so,  prefer  to  have  them  show 
Jewelry,  bnt  If  not,  we  will  take  them  and 
have  plates  made  ourselves." 

It  Is  claimed  on  tbe  part  of  defendant  that 
because  a  letter  to  the  plaintiff  proposed  to 
sell  100  cases  "to  be  shipped  from  factory" 
whereas  the  defendant's  letter  in  answer 
thereto  stated;  "I  believe  you  quoted  as 
follows :  ♦  ♦  *  Above  prices  f.  o.  b.  cars 
Alliance.  Ohio" — that  the  answer  did  not  con- 
stitute an  acceptance  of  tbe  offer  as  made, 
bnt  attempted  to  modify  It  and  accept  It  as 
modified.  B7  the  rules  of  construction  of 


contracts  It  was  the  duty  of  the  court  below 
and  is  the  duty  of  this  court  to  determine 
if  possible  what  was  the  meaning  of  tbe 
parties  and  If  their  minds  met  upon  one 
meaning  the  letters  constituted  a  contract 
Otherwise  there  was  no  contract 

We  are  authorized  in  determining  this 
question  to  consider  the  subsequent  actions 
of  the  parties.  In  the  first  place,  It  may  be 
noted  that  the  language  of  plaintiff's  letter 
If  not  ambiguous  was,  at  least,  unusual. 
It  la  usual  to  speak  of  frelgbt  delivered  upon 
and  to  be  carried  by  tbe  railroad  as  "shipped." 
It  Is  not  usual  to  speak  of  goods  delivered 
upon  and  carried  by  a  dray  as  "shlpp^"  but 
the  usual  expression  Is  "carted"  or  "hauled." 
The  defendant.  It  seems,  recognized  this  am- 
biguity. If  It  may  be  so  called.  In  the  proposi- 
tion and  interpreted  it  without  nn  Intention 
of  modifying  it  He  says,  In  substance.  I 
believe  yon  quoted  above  prices  f.  o.  b.  cars 
Alliance.  Ohio.  It  Is  shown  that  the  plaintiff 
either  originally  Intended  Its  quotation  as 
Interpreted  by  defendant  or  afterward  ac- 
cepted the  defendant's  interpretation  as  it 
slilpped  a  part  of  the  goods  on  tbe  order  of 
the  defendant  on  that  basis.  The  part  per- 
formance evidences  no  mlsunderstnndlng,  bnt 
Is  evidence  of. a  compl^  understanding — a 
complete  contract 

Some  minor  reasons  fbr  sustaining  the 
Judgment  are  discussed  In  defendant's  brief 
wblcb  we  have  examined  and  do .  not  find 
well  sustained.  Tbe  question  of  whether 
or  not  there  was  a  contract  seems  to  have 
been  tiie  question  upon  which  the  cose  tnmed 
and  as  we  have  concluded  that  Uiere  was  a 
contract  between  the  parties  tbe  ruling  of  the 
district  court  In  sustaining  the  demurrer  to 
plaintiffs  evidence  Is  reversed,  and  a  new 
trial  granted. 

(7S  Kaa.a08> 

KRUSB  V.  FAIRCHn^D. 

(Supreme  Court  of  Kansoa   March  10,  1006.) 

Taxatton  —  Salx  ~  Deed  —  Descbiption  or 
I'bopxrtt. 

In  tbe  sale  and  conveyance  of  real  proper^ 
ty  for  taxes,  a  description  Ib  sufBcient  If  It 
indicates  such  property  with  ordinary  and  rea- 
sonable certainty,  and  which  would  be  Bufficient 
between  grantor  and  grantee  in  an  ordinary 
conveyance ;  but  if  it  la  so  inapt  and  uncertain 
as  to  mislead  the  owner,  or  will  not  afford  fair 
notice  of  the  tax  levied  against  his  property,  or 
how  much  of  it  was  sold  for  taxes,  the  convey- 
ance will  be  Invalid,  and  It  Is  further  hmd 
that  tlw  tax  deed  in  question  Is  void. 

[Ed.  Note. — ^For  cases  In  point  see  vol.  4CL 
Cent  Dig.  Taxation,  U  1610-1521.] 

(Syllabus  by  the  Court) 

Error  from  District  Court  Kiowa  Coun- 
ty; E.  H.  Madison,  Judge. 

Action  by  William  O.  Falrchlld  against 
Henry  Eruse.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Affirmed. 

John  D.  Beck  and  C.  F.  Jesse,  for  plaintiff 
in  error.  Falrchlld  A  Lewis,  for  defend- 
ant in  error. 
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JOHNSTON,  a  J.  This  action  was  brought 
by  Winiam  O.  Falrchild  to  recover  from 
Henry  Kruse  lots  1,  2,  4,  and  5,  and  the  S.  W. 
14  of  the  N.  E.  and  the  S.  E.  %  of  the  N. 
W.  ^  of  section  5,  township  30,  range  17.  It 
appears  that  Falrchild  beld  the  patent  title 
to  the  land,  and  he  also  presented  a  tax  deed 
Issued  in  pursuance  of  a  sale  for  the  taxes 
of  1890;  but  It  was  conceded  that  the  tax 
proceedings  upon  which  that  tax  deed  was 
based  were  Illegal.  Kruse  rested  his  claim 
of  title  upon  e  tax  deed  executed  to  Clarence 
A.  Farnum  In  1894,  and  subsequent  deeds 
purporting  to  convey  the  land  to  himself ;  but 
the  trial  court  held  the  tax  deed  to  be  bad, 
and  gave  Judgment  for  plaintiff.  The  valid- 
ity of  this  tax  deed  is  the  main  question  In 
controversy. 

It  was  attacked  upon  a  number  of  grounds, 
Including  the  uncertain  and  defective  descrip- 
tion of  the  land  sold.  In  the  tax  deed  the 
description  of  the  property  sold  is :  "The  W. 
%  N.  E.  %  and  the  E.  %  N.  W.  ?4  of  section 
5,  township  30,  range  17  west  of  the  6th  p.  m., 
situated  In  the  county  of  Kiowa  and  state  of 
Kansas."  The  contention  Is  that  the  descrip- 
tion does  not  fit  the  land  for  which  Fairchild 
asked  a  recovery.  The  land  Is  a  fractional 
section,  a  portion  of  which  Is  subdivided  and 
described  as  lots ;  and  In  the  government  sur- 
vey of  the  land,  as  well  as  all  the  transfers, 
the  northern  part  of  the  land  Is  described 
as  lots  1,  2,  4,  and  5.  In  attempting  to  show 
that  the  land  sought  to  be  recovered  by  Fair- 
child  had  been  sold  for  taxes  and  was  the 
same  laud  Included  In  the  Famum  tax  deed, 
Kruse  offered  In  evidence  a  plan  of  the 
government  survey  as  shown  by  the  official 
plats  and  field  notes.  The  following  diagram 
shows  the  government  plan  of  subdivision  and 
description: 


.   Lot  2. 

Lot  1. 

Lot  6. 

Lot  6. 

Lot  4. 

Lot  3. 

In  other  conveyances  offered  in  evidence  by 
Kruse  the  descriptions  of  the  land  do  not  con- 
form to  that  of  the  tax  deed  under  which  he 
claims.  The  county  clerks  are  required  to 
obtain  from  the  land  offices  abstracts  of 


government  lands  that  have  become  taxable 
since  March  of  the  previous  year,  and  of 
course  these  are  certified  as  they  have  been 
surveyed  and  subdivided  by  the  government. 
Tax  Law,  i  50;  Gen.  St  1901,  i  7575.  The 
assessors  are  required  to  make  out  a  pertinent 
and  correct  description  of  each  piece,  lot  or 
parcel  of  real  property,  in  numerical  order 
as  to  blocks,  lots,  sections,  or  subdivisions  in 
his  township  or  city.  Tax  Law,  §  44;  Gen. 
St  1901,  i  75G9.  The  taxing  officers  have  the 
means  of  obtaining  a  correct  description  of 
the  real  property  to  be  taxed,  but  it  appears 
that  the  tax  deed  in  question  does  not  contain 
a  correct  or  any  recognized  description  of  tho 
land.  Neither  does  it  appear  that  the  land 
had  ever  been  described  otherwise  than  as  It 
had  been  subdivided  and  designated  In  the 
"government  survey.  The  patent,  and  every 
deed  under  which  plaintiff  claimed,  described 
the  land  properly  In  accordance  with  the 
government  plan.  Even  In  the  tax  deed  of 
plaintiff,  which  was  conceded  to  be  Illegal, 
it  was  so  described.  All  the  intermediate 
instruments  from  that  of  Farnum,  the  tax- 
title  grantee,  down  to  the  defendant,  accorded 
with  the  government  survey,  and  there  was 
nothing  to  show  that  there  had  ever  been  any 
other  subdivision  made  of  It  A  description 
is  sufilcient  If  It  indicates  the  land  with  ordi- 
nary and  reasonable  certainty,  but  It  should 
be  so  described  that  the  owner  may  not  be 
misled.  It  Is  Important  that  he  should  be 
informed  of  the  levy  of  a  tax  upon  his  land, 
and  the  amount  of  It  so  that  he  may  have  the 
opportunity  of  paying  the  tax  and  saving  the 
land  from  forfeiture  and  sale.  It  is  equally 
imiH)rtant  that  he  should  have  an  opportunity 
to  redeem  the  land  after  it  has  been  sold  for 
taxes.  These  opportunities  are  not  afforded 
unless  his  land  is  identified  by  some  pertinent 
description  or  designation.  The  one  used  in 
this  Instance  is  not  pertinent  or  applicable  to 
the  land  in  question  and  did  not  furnish  the 
owner  any'  fair  means  of  Identiflcatlon.  The 
description  may  have  Included  some  of  tho 
land  in  suit  but  how  much,  or,  if  a  part,  what 
part  of  the  whole,  was  taxed  and  sold  cannot 
be  determined  from  the  Inapt  and  indefinite 
description  employed.  The  court  ruled  cor- 
rectly In  holding  the  tax  deed  to  be  invalid. 
It  may  be  noted.  In  passing,  that  there  was 
omitted  from  the  tax  deed  the  county  and 
state  in  which  the  assignee  of  the  tax  sale 
certificate  resided.  Tills  Is  a  prescribed  re- 
clt-al  in  the  statutory  form. 

Another  objection  made  to  the  deed  is  that 
the  seal  of  the  county  clerk,  instead  of  the 
seal  of  the  county,  was  affixed.  There  is  a 
recital  In  the  Instrument  that  the  county 
clerk  has  affixed  the  seal  of  the  county. 
Under  the  authority  of  the  recent  case  of 
Clarke,  Receiver,  v.  Tllden,  84  Pac.  139.  this 
must  be  deemed  a  sufficient  authentication. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 
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STERLING  T.  GREGORY.   (L.  A.  1.400.) 
(Supreme  Court  of  California.   April  2,  1906.) 

1.  SA.I.ES— Breach  by  Seller— Action— Bvj- 
DBSCE— Sufficiency. 

In  an  action  for  breach  of  a  contract  to 
boy  from  plaintiff  all  the  oranges  grown  in  a 
certain  grove,  evidence  held  to  warrant  a  finding 
that  the  agreement  was  in  consideration  of  de- 
fendant having  the  handling  of  the  oranges 
grown  in  another  grove. 

2.  Contracts  — CoNSTRncnoN —Entibe  and 
Severable  Conthacts. 

The  question  whether  a  contract  ts  entire 
or  whether  its  various  stipulations  are  to  be 
regarded  as  severable  is  a  question  of  construc- 
tion, from  the  intent  of  the  parties  and  all  the 
circumstances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts.  S  754.] 

3.  Saixs— Contract— Construction. 

Where  defendant  agreed  to  buy  all  the 
oranges  grown  by  plaintiff  in  a  certain  grove, 
in  consideration  of  defendant's  having  the  hand- 
ling of  the  oranges  grown  in  another  grove, 
the  contract  was  entire,  and  the  agreements  not 
severabli^. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent.  Dig.  Sales.  8  175.] 

4.  Contkacts— Resoibsion— Pabtial  Failttbe 
op  consideratiok. 

Under  the  express  provisions  of  Oivil  Code, 
fi  16^,  a  partial  failure  of  consideration  moving 
from  one  party  authorize  the  other  to  rescind. 

[Ed.  Note. — For  cases  in  point,  see  ToL  11, 
Cent.  Dig.  Contracts,  S  1178.] 

6.  TBUSTa—AcTiow  bt  Trustee— Costs— Lia- 
bility. 

Under  the  express  provisions  of  Code  Cir. 
Proc.  §  1031,  where  plaintiff,  suing  as  trustee 
of  on  express  trust,  is  unsuccessful  and  there 
is  no  showing  of  mismanagement'  or  bad  faith 
on  bis  part,  the  costs  are  to  be  made  ciuirgeabte 
only  on  the  estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  8§  324,  377.] 

In  Bank.  Appeal  from  Superior  Court, 
San  Bernardino  County;  Benjamin  F.  Bled- 
soe, Judge. 

Action  by  A.  E.  Sterl  i  ng,  ns  trustee, 
agalDKt  A.  Gregory.  From  a  judgment  in  fa- 
Tor  of  defendant  plaintUE  appeals.  Affirmed. 

Otis.  Gregg  &  Surr,  for  appellant  Frank 
C.  Prescott  and  Prescott  &  Morris,  for  re- 
epondent 

SLOSS,  J.  Action  for  damages  for  breach 
of  contract.  The  plaintiff  was  the  owner  of 
certain  orange  groves  in  San  Bernardino 
county,  known  as  the  "Upper  Orchard,"  and 
alleges  an  ngreement  with  defendant,  by  the 
terms  of  which  the  latter  agreed  to  buy  all 
the  oranges  grown  on  thiB  orchard  at  the 
price  of  H4  cents  per  pound.  After  the  con- 
tract was  partly  executed,  the  defendant  re- 
fused to  accept  or  pay  for  any  more  fruit, 
and  the  plaintiff,  after  selling  the  remaining 
fruit  for  less  than  tbe  contract  price,  brings 
this  action  to  recover  the  difference.  The 
answer  denies  that  the  contract  was  merely 
for  the  purchase  and  sale  of  the  oranges 
grown  on  the  groves  described  In  the  com- 
plaint, and  alleges  that  the  agreement  be- 
tween tbe  parties  was  that  defendant  should 
8&F^-20 
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handle,  pocfe,  ship  and  sell  for  tS»  accooQt  of 
plaintiff  all  the  oranges  grown  on  two  other 
orchards  belongiiig  to  plaintiff,  and  known 
as  the  "Triangle"  and  "Klondike"  groves; 
that  as  part  of  the  same  contract  and  in  con- 
sideration of  havli^  the  handling  of  the  crops 
from  said  groves  the  d^endant  agreed  to 
buy  all  the  oranges  on  tbe  "Upper  Orchard" 
at  1^  cents  per  pound.  The  answer  then 
goes  on  to  all^  that  before  the  deliveries 
from  tbe  "Upper  Orchard"  were  complete, 
the  plaintiff  broke  his  contract  as  to  the  "Tri- 
angle" and  "Klondike"  groves  by  selling  the 
fruit  grown  on  those  groves  to  other  parties ; 
that  thereby  there  wasapartlai  failure  of  con- 
Bideratlonastothedefendantandhe  promptly 
rescinded  the  contract  and  restored  to  plain- 
tiff eveiythlDg  of  value  which  he  had  re- 
ceived from  him.  The  findings  on  these  is- 
sues were  in  favor  of  defendant,  and  he 
had  judgment  for  hts  costs.  Plaintiff  appeal- 
ed from  the  judgment  within  60  days,  and 
brii^  up  the  evidence  means  of  a  bill 
of  exceptions. 
'  The  appellant  contends  that  the  findings  as 
to  the  contract  between  the  parties  are  unsus- 
tained  by  the  evidence.  But  this  contention 
cannot  prevail.  ^VhIle  the  plaintiff  testified 
that  he  made  no  agreement  regarding  the 
fruit  on  the  "Triangle"  and  "Klondike" 
groves  other  than  he  would  give  the  handling 
of  It  to  tbe  defendant  In  case  he  should  de- 
cide to  ship  it,  two  witnesses,  In  addition  to 
the  defendant  himself,  testified  to  an  uncon- 
ditional agreement  that  the  defendant  was 
to  have  the  handling  of  the  fruit  from  these 
groves  at  cents  per  box,  and  was  to  buy 
the  fruit  from  the"Uppi>r  Orchard"  at  l'i4  cents 
per  pound.  And  thefurtherflndlngthatthepur- 
chase  and  sale  of  the  oranges  from  the  "Up- 
per Orchard"  fras  a  part  of  the  contract  for 
the  handling  of  the  fruit  from  the  other 
groves,  and  was  made  In  consideration  of  de- 
fendant's having  the  handling  of  such  fruit, 
also  finds  sufficient  support  in  the  record. 
There  Is  testimony  to  the  effect  that  the 
agreed  price  of  50  cents  per  box  for  haudlluK 
would  have  allowed  the  defendant  a  profit  of 
25  cents  per  box.  And  the  defendant.  In  stat- 
ing the  conversation  between  himself  and 
the  plaintiff  regarding  the  transaction,  gave 
this  version:  "I  told  him  •  •  •  that  a 
cent  and  a  quarter  was  full  market  value  at 
that  time;  but  inasmuch  as  I  wOuld  have 
the  privilege  of  shipping  the  two  other  or- 
chards below  the  railroad,  the  Klondike  and 
theTriangle,  that  would  realize  me  some  profit 
that  we  would  l>e  sure  of,  as  we  were  not 
taking  the  chances  of  the  market  on  these 
two  orchards,  and  that  I  thought  I  could 
handle  the  other  orchards,  paying  bim  the 
cent  and  a  quarter  with  this  understanding. 
*  *  •  Mr.  Sterling  accepted  my  proposi- 
tion." This  testimony,  if  believed  by  tbe 
trial  court,  as  It  evidently  was,  fully  justified 
the  finding. 

The  appellant's  main  contention  Is  that  the 
contract,  assuming  It  to  have  been,  made  as 
Digitized  by  ^OOg  [C 
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found  by  tbe  court,  was  not  an  entire  con- 
tract; that  tbe  stipulation  for  tbe  sale  of 
fmlt  from  tbe  "Upper  Orebarcl"  and  tbe  one 
regarding  the  handling  of  other  fruit,  were 
distinct  and  seretable,  and  tliat,  therefore, 
a  breach  of  one  fumfshed  no  ground  for 
rescinding  the  other.  It  may  readily  be  om- 
ceded  that  If  tbe  evidence  went  no  further 
than  to  show  that,  at  (me  and  the  same  time, 
the  parties  agreed  ttiat  the  plaintiff  should 
sell  to  the  defendant,  at  a  ^ren  price,  the 
oranges  from  one  grove,  and  that  he  should 
deliver  to  the  defendant  for  handling,  tbe 
oranges  from  other  groves,  for  a  compensa- 
tion of  50  cents  per  box,  ttie  agreemmt  for 
sale  and  the  agreement  for  handling,  would 
form  separate  and  Independent  undertakings, 
and  a  breach  of  one  would  not  authorize  a 
rescission  of  the  other.  The  several  things 
required  to  be  done  by  plaintiff  were  to  be 
done  at  different  times,  and  the  money  con- 
sideration to  be  paid  for  them  was  not  entire, 
but  was  apportioned  to  each  of  the  items  to 
be  performed.  There  Is  ample  authority  for 
tbe  proposition  that  In  such  case  the  stipula- 
tions are  ordinarily  regarded  as  severable  and 
independent  As  examples  of  cases  declar- 
ing contracts  to  be  severable  under  such  cir- 
cumstances as  those  supposed  may  be  cited. 
NorrlB  V.  Harris,  15  Cai.  250 :  More  v.  Bon- 
net, 40  Cal.  251,  6  Am.  Rep.  621 ;  Herzog  v. 
Purdy,  119  Cal.  102,  51  Pac.  27;  Potsclamer 
V.  Kruse,  57  Minn.  193.  58  N.  W.  983;  Keeler 
V.  Clifford,  165  III.  544.  46  N.  E.  248 ;  Holmes 
V.  Gregg.  60  N.  H.  621,  28  AU.  17.  But  It 
must  be  remembered  that  tbe  gu^Ion  wheth- 
er a  contract  Is  entire  or  whether  Its  various 
stipulations  are  to  be  regarded  as  severable  Is 
a  question  of  construction.  Tbe  court  se^s  to 
determine  tbe  Intent  of  tbe  parties  from  a  con- 
sideration of  all  the  circumstances  surround- 
ing the  making  of  tbe  contract  The  rule  Is 
well  stated  In  Wooten  v.  Walters,  110  N.  C. 
251,  14  8.  a  734.  736,  as  follows:  "A  con- 
tract Is  entire,  and  not  severable,  when  by  Its 
terms,  nature,  and  purpose  It  contemplates 
and  Intends  that  each  and  all  of  Its  parts, 
material  provisions  and  the  conslcteration,  are 
common  each  to  tbe  other  and  Independrat 
*  *  *  On  the  oOier  hand,  a  sevraable  con- 
tract Is  one  la  Its  nature  and  purpose  sus- 
ceptible of  division  and  aivortlonment,  hav- 
li^  two  or  more  parts,  in  respect  to  matters 
and  tilings  contemplated  and  embraced  by  It, 
not  necessarily  d^ndent  upon  each  other, 
nor  la  It  Intended  by  the  parties  that  they 
shall  be.  •  •  •  It  Is  sometimes  difficult 
to  determine  whether  the  contract  Is  entire 
or  severable  in  such  cases,  and  there  Is  great 
diversity  of  decisions  on  tbe  subject,  but  on 
the  whole,  the  weight  of  opinion,  and  the 
more  reasonable  rule  would  seem  to  be  that 
where  there  is  a  purchase  of  different  articles 
at  different  prices  at  the  same  time,  the 
contract  would  be  severable  as  to  each  article, 
unless  the  taking  ct  the  whole  was  rendered 


essentia]  either  by  the  nature  of  tihe  subject- 
matter  or  Ity  the  act  of  ^  porNea,  Tbta  rale 
makes  tlie  Inte^retetlon  of  the  contract  de- 
pend on  tbe  lntentl<m  of  the  parties  u  maitl- 
fested  by  their  acts  and  the  clKamstanoee 
of  each  particular  case."  And  tbe  cases  re- 
lied on  by  appellant;  In  which  this  court  baB 
declared  crataln  c<mtracts  to  be  severable^ 
all  recognize  that  the  Intention  of  the  parties 
governs  and  that  stipulations  apparently  dis- 
tinct and  separate  may,  by  tbe  agreement  of 
tbe  parties,  be  made  to  be  mutually  depend- 
ent and  to  form  parts  of  an  entire  contract 
Thus,  In  Norrls  v.  Harris.  15  Cal.  227,  Field, 
C.  J.,  said:  "But  a  contract,  made  at  tbe 
same  time,  of  different  articles,  at  different 
prices.  Is  not  an  entire  contract  unless  tbe 
taking  of  the  whole  Is  essential  from  the 
character  of  the  property,  or  is  made  «o  btf 
the  agreement  of  the  partita,  etc."  More  v. 
Bonnet  40  Cal.  251,  6  Am.  Rep.  621,  declares 
that  where  the  price  Is.  by  the  contract  ap- 
portioned to  each  item  to  be  performed,  "tbe 
contract  will  generaUy\>&  held  to  be  severable." 
And  In  Herzog  v.  Purdy.  119  Cal.  90.  51  Pac. 
27,  the  court.  In  speaking  of  a  situllnr  con- 
tract, said :  "Such  a  contract  of  sale  the  law 
regards  in  general  as  severable,  and  we  dis- 
cover no  evidence  here  to  take  the  case  out 
of  the  rule,  nothing  to  ahow  that  the  sale  of 
one  item  teas  contingent  upon  the  tale  of  the 
others,  or  that  the  contract  tctu  ^or  other 
reasons  an  entirety"  (In  all  the  foregoins 
quotations  the  Italics  are  ours.) 

The  case  at  bar  differs  in  Its  facta  from 
all  those  cited  in  that  tbe  answer  alleged  and 
the  court  found  that  tbe  two  undertakings 
of  the  plaintiff  as  to  the  different  groves 
were,  In  fact  by  the  agreement  of  the  par- 
ties, made  parts  of  one  contract  and  the 
agreement  to  buy  the  oranges  from  one  grove 
was  in  consideration  of  defendant's  having 
the  handling  of  the  oranges  from  the  otber 
groves,  'nils  was  In  effect  an  allegation  and 
finding  that  the  contract  was  entire  and  not 
severable.  Such  finding  being,  as  vre  hare 
seen,  sustained  by  the  evidence,  it  follows 
that  on  the  refusal  by  the  plaintiff  to  fully 
perform  his  part  of  tiie  contract,  there  was  a 
partial  failure  of  condderatlon,  which  under 
section  1688  of  the  GlvU  Code,  gave  the  de- 
fendant tbe  right  to  rescind.  mcbt»  v. 
Union  lAUd  &  Stock  Co..  129  GaL  807.  62 
Pac  39.  By  the  judgment,  the  defendant 
recovered  costs  against  the  plaintiff.  Since, 
under  the  admitted  auctions  of  the  com- 
plaint the  plaintiff  sued  as  trustee  of  an  ex- 
press trust  and  there  was  no  charge  of  mis- 
management or  bad  faith  on  his  part  the 
coste  should,  under  tbe  provisions  of  sec- 
tion 1031.  Code  Civ.  Proc.  have  been  "made 
chargeable  only  upon  tiie  estate^  fund,  or 
party  represented." 

The  judgment  will  therefore  be  modified 
by  Inserting  therein  a  provision  that  the 
costs  recovered  by  tbe  defendant  shall  be 
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diargeable  only  against  the  trust  property 
described  In  tbe  complaiat,  and,  as  so  modi- 
fled,  the  judgment  is  affirmed. 

We  concur :  BEATTT,  0.  J. ;  SHAW,  J. ; 
ANGEIiliOTTI,  J.;  McFABLAND,  J.;  LOBI- 
QAS,  J.;  HENSHAW,  3. 


(7  Cal.  Unrep.  2S9) 

SHEPARD  r.  F.  A.  ROBBIMS  PRESS 
WORKS.  (S.  r.  4.489.) 
<SnpTeme  Court  of  California.  April  11,  1906.) 

APPBAL  —  FlI-INO  OF  TBAMSCBIPT  —  TlMB— 

GBA.KTINO  New  Tbiait— ConomoHAL  Obdes. 
A  motion  for  a  new  trial  Id  an  action  to 
gniet  title  was  denied  upon  condition  that  plain- 
tiff consent  to  an  amendment  of  the  findings  and 
jodgment,  and  the  order  denying  tbe  motion 
stated  that  defmdant's  coansel  should  prepare 
an  order  specifying  in  detail  the  amendment  to 
be  made,  and  It  was  provided  that,  if  plaintilf  did 
not  consent  within  10  days,  a  new  trial  should 
be  granted.  Some  four  months  later  an  order 
waa  made  reciting  the  pendency  of  the  motion 
for  a  new  trial,  specifying  tbe  amendment  to 
be  made  and  stating  that  if  plaintiff  failed  to 
consent  to  the  amendment  within  30  days  a  new 
trial  would  be  granted.  Plaintiff  at  no  time 
cfHosoited  to  the  amoidinenc.  Held,  that  10  days 
within  which  sdaintifT  adgbt  consent  to  the 
amendment  and  avoid  the  new  trial  did  not  bc«ln 
to  mn  until  after  tbe  making  of  tbe  second 
order,  so  that  it  was  not  until '  after  the  ex- 
piration of  10  days  from  that  time  that  the  40 
days  allowed  fOr  the  filing  of  a  transcript  on 
appeal  began  to  ran. 

Department  1.  Appeal  from  Superior 
Court,  Marin  County;  Tbomas  J.  Lenaon. 
Judge. 

Action  by  Elizabeth  A.  Shepard  against 
F.  A.  Bobbins  Press  Works,  In  which  A.  D. 
Shepard,  as  adminiBtrator,  was  substituted 
as  plaintiff.  From  a  judgment  for  plaintiff, 
defendant  appeals.  On  motion  to  dismiss 
the  appeal.  Uotlon  draiied. 

A.  J.  Treat,  for  aK>eUant  Tbomas,  Gefstle 
St  Frlck,  for  respondent. 

AN6EIX0TTI,  J.  This  Is  8  motion  by 
plaintiff  to  dismiss  an  ai^eal  from  the  jndg- 
mmt,  on  the  groand  that  appellant  has  not 
filed  In  this  court  a  transcript  on  appeal 
within  the  time  allowed  by  law.  It  is  con- 
ceded that  the  40  days,  within  which  such 
transcript  must  be  filed,  did  not  b^ln  to 
nm  until  the  motion  for  a  new  trial  made  by 
defendant  was  decided  by  tbe  lower  court 
(rule  2  of  this  court  [78  Pac.  vii]),  and  tbe 
question  here  Is  as  to  when  that  motion  was 
decided,  within  the  meaning  of  our  rule. 
Tbe  notice  of  motion  to  dismiss  was  served 
on  November  24,  1905,  and  filed  November 
25,  1905,  at  which  times  no  transcript  on 
appeal  had  been  served  or  filed.  The  action 
was  one  to  quiet  tiUe  to  certain  land.  On 
June  22,  1905,  In  the  matter  of  defendant's 
motion  for  a  new  trial,  which  had  previously 
been  argued  and  submitted  on  a  bill  of  ex- 
ceptions, the  trial  court  made  the  following 
order,  viz.:  "It  Is  ordered  that  defendant's 
motioa  for  new  trial  be  denied,  but  upon  tbe 


condition,  however,  that  plaintiff  .consent 
that  the  findings,  judgment,  and  decree  here* 
tcfore  herein  made,  be  ammded  and  modifi- 
ed so  as  to  make  the  aoutherly  side  of  tbe 
disputed  fence  the  northerly  boundary  of  tlie 
Sh^ard  pn^rty.  If  ew»«nt  be  not  given 
by  plaintiff  within  10  dajra  then  Jt  Is  ordered 
that  a  new  trial  be  granted.  Defendant's 
counsel  will  pr«{)are  and  present  to  tbe  court 
an  Older  to  tbis  tttect  specifying  In  detail 
the  amendment  to  be  made."  No  order 
speclfjrlng  in  detail  the  amendment  to  be 
made  was  presmlsd  to  the  court  until  No- 
vember 1,  1906,  on  which  last-named  day 
the  trial  court  made  the  following  order, 
Tl&:  "This  cause  having  bem  tried  and 
findings  filed  and  judgment  roidered  in  favor 
of  the  plaintiff,  and  the  defendant  having 
filed  Its  bill  of  exceptions  on  motion  for  a 
new  trial,  and  the  same  having  been  allowed 
and  certified,  and  the  motion  for  a  new  trial 
having  been  argued  and  snbmltted;  and  It 
appearing  to  the  court  tiiat  the  case  was 
tried  upon  ttie  theory  that  the  plaintiff  claim- 
ed that  the  lontii  line  at  the  team  refured 
to  In  her  complaint  was  the  dividing  line 
between  the  respective  propertiea  of  the 
parties  In  oald  action ;  and  It  further  appear- 
ing that  the  plaintiff  by  her  finding  and  1^ 
her  judgment  has  wroneoasly  bem  glv«i  a 
boundary  on  the  north  line  of  her  property 
three-fourths  of  an  Inch  to  tbe  north  of  the 
north  side  of  tbe  fence  between  the  north 
line  of  plalntiirs  property  and  the  south  line 
of  defmdant^  propoty ;  and  It  further  ap- 
peartng  to  the  court  that  the  true  nortiierly 
line  of  plaintilTs  property  Is  a  straight  Hue 
along  the  southerly  line  of  the  said  fences 
as  said  line  Is  prolonged  from  east  to  west, 
and  that  the  court  inadvertentiy  signed  find- 
ings and  judgment  in  favor  of  plaintiff 
establiablng  the  northern  boundary  line  of 
her  property  in  a  straight  line  from  east  to 
west  five  and  tSiree-fourths  (6%)  inches 
north  of  the  sontherly  line  of  said  fence; 
and  It  further  appearing  to  the  court  that 
the  said  southerly  iride  of  said  fence  was  at 
the  time  of  the  erection  of  the  bam  herein 
referred  to  situated  six  (6)  Inches  north  of 
tbe  outside  fiice  of  the  comer  post  of  the 
bam  located  in  the  northwest  comer  of  ' 
plaintiff's  property,  to  wit,  four  and  one- 
quarter  (4^4)  Inches  from  the  outer  face 
the  comer  board  of  said  bam  t  Now  there- 
fore, it  Is  ordered,  that  If  plaintiff  within  10 
days  Atter  the  swvice  of  a  copy  of  this  notice 
upon  her  attorneys  signs  and  files  a  relin- 
quishment to  defendant  of  all  land  north  of 
a  piAnt  be^nning  four  and  one-quarter  (4%) 
Inches  from  tbe  north  or  outer  face  of  tbe 
corner  Jboard  of  the  bam  on  the  northwest 
comer  of  the  property  of  the  plaintiff,  said 
last-named  point  being  originally  tbe  south- 
erly side  of  the  fence  between  the  property 
of  tbe  parties,  and  mnning  thence  in  a ' 
straight  line  from  west  to  east  along  the 
Routtierl;  line  of  said  fence,  as  the  same  ex- 
isted during  the  trial  of  said  c^ns^  tha 
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motion  tor  a  new  tiial  upon  the  part  of  the 
defendant  shall  be  denied.  Further  ordered 
that  if  within  said  10  days  plalntift  shall 
fall  to  Btgn  the  relinquishment  herein  refer- 
I'ed  to  and  directed,  then  the  motion  of  the 
defendant  for  a  new  trial  will  be  granted 
upon  all  the  grounds  of  said  motion."  This 
order  was  served  on  the  attorney  for  plaintiff 
on  November  13,  1905,  and  plaintiff  having 
failed  to  file  the  required  relinquishment, 
the  trial  court  on  I>ecember  8,  1905,  made  an 
unconditional  order  purporting  to  grant  de- 
fendant's motion  for  a  new  trial. 

PlaintlfTs  claim  is  that  the  order  of  June 
22,  1905,  l>ecame,  by  reason  of  the  failure  of 
the  plaintiff  to  consent  to  the  required  modi- 
fication, an  order  granting  a  new  trial  abso- 
lutely, at  the  expiration  of  10  days  from  the 
making  of  sqch  order.  See  Holtum  v.  Greif, 
144  Cal.  521,  78  Pac.  11,  and  cases  therein 
clbcd.  If  this  claim  be  well  founded,  it  is 
apparent  that  the  time  for  filing  the  tran- 
script expired  long  before  the  giving  of  the 
notice  of  motion  to  dismiss.  We  are  of  the 
opinion,  however,  that  under  the  terms  of 
the  order  in  question,  the  time  for  plaintiff 
to  comply  with  the  expressed  condition  upon 
which  a  new  trial  would  be  denied,  could  not 
-commence  to  run  until  the  subsequent  order, 
to  be  prepared  by  defendant,  should  be  made 
by  the  court,  specifying  in  detail  the  par- 
ticular modification  to  which  the  plaintiff 
should  consent,  ^t  is  plain  from  the  meager 
record  before  us  that  there  was  some  doubt 
as  to  where  the  line  designated  in  the  order 
as  "the  southerly  side  of  the  disputed  fence" 
was,  such  fence  not  being  at  all  points  still 
in  existence,  and  the  order  made  clearly 
shows  the  intent  of  the  court  that  a  subse- 
quent order,  specifically  showing  the  modlfl- 
eatlon  desired,  should  be  made,  that  plaintiff 
should  have  10  days  thereafter  within  which 
to  consent  thereto,  and  that  If  within  such 
10  days  she  consented  to  the  modification 
specified  In  such  subsequent  order,  the  mo- 
tion for  new  trial  should  be  denied.  Under 
the  terms  of  the  order  of  June  22,  1905,  the 
10  days  within  which  plaintiff  might  comply 
with  the  specified  condition  could  not  com- 
mence to  run  until  November  1,  1905,  the 
date  of  the  making  of  the  second  order.  Her 
failure  to  comply  with  the  condition  could 
not  be  effectual  to  render  the  order  one 
granting  a  new'  trial  earlier  than  at  the 
expiration  of  said  10  days.  Until  that  time, 
therefore,  there  was  certainly  no  decision 
■of  the  motion  for  new  trial,  within  the  mean- 
ing of  our  rule.  It  Is  apparent,  therefore, 
that  the  time  for  filing  the  transcript  on  the 
appeal  from  the  judgment  had  not  expired 
at  the  time  of  the  service  and  filing  of  the 
notice  of  motion  to  dismiss  the  appeal.  It 
is  not  necessary  for  the  purposes  of  this 
motion  to  decide  whether  the  failure  of 
plaintiff  to  file  her  consent  to  the  required 
modification  rendered  the  order  one  granting 
a  new  trial  at  tiie  expinition  of  10  days 
fiom  November  1, 1005,  and  we  do  not  decide 


.  that  question.  It  Is  enough  here  that  there 
was  no  decision  of  the  motion  prior  to  such 
last-mentioned  time. 

The  motion  to  dismiss  the  appeal  from  the 
judgment  Is  denied. 

We  concur:   SHAW,  J,;  SLOSS»  J. 


(149  Cal.  14S) 
In  re  ALBXANDER'S  ESTATE.   (S.  F. 
4,434.) 

(Supreme  Conrt  of  California.  April  10,  1906.) 

1.  Wills— Estates  Cbeateo — Fee  Simple. 

Civ.  Code,  §  13.S6,  provides  that  words  in  a 
will  referring  to  death  or  survivorship  relate 
to  the  time  of  testator's  death,  unless  posses- 
sion is  actually  postponed,  when  they  must  be 
referred  to  the  time  of  possessioD.  A  will  pro- 
vided that  one  of  testatrix's  children,  "if"  she 
remaioed  unmarried  should  have  all  that  be- 
longed to  testatrix,  and,  if  she  married,  the 
house  that  stie  traught  should  belong  to  her,  and 
that  "the  rest"  should  be  divided  among  the 
children.  Held,  that  there  was  a  gift  to  the 
child  in  fee  in  case  of  her  nonmarriage  at  tes- 
tatrix's death,  and  not  an  estate  limited  in  its 
creation  to  the  period  during  which  she  might 
remain  unmarried,  with  a  remainder  to  the 
other  children  to  take  effect  on  her  death,  or, 
if  she  should  marry,  on  her  marriage. 

2.  Wills  —  CoKomoNs  —  Valiuitt  —  Bb- 

8TBAINT  OF  MaBRTAOE. 

Under  Civ-  Code,  §  710,  providing  that  con- 
ditions imposing  restraints  on  marriage,  ex- 
cept on  the  marriage  of  a  minor  are  void,  a 
condition  subsequent  in  a  devise  to  a  daoghter, 
terminating  the  devisee's  estate  in  fee  on  her 
marriage  at  any  time  is  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  §  1537.] 

Department  1.  Appeal  from  the  Superior 
Court,  Alameda  County;  F.  B,  Ogdeu,  Judge. 

Judicial  proceedings  on  the  estate  of  Emille 
Alexander,  deceased.  From  a  decree  of  final 
distribution,  Geoi^e  Alexander  and  others  ap- 
peal. Affirmed. 

Frederldc  E.  Whitney,  for  appellants.  E. 
M.  Bosenthal,  tot  respondent 

8L0SS,  J.  Appeal  from  decree  of  final  dis- 
tribution. Emille  Alexander  died  on  June  5, 
1004,  leaving  a  will  which  was  admitted  to 
probate  in  the  superior  court  of  Alameda 
county  on  July  7, 1904.  The  testatrix  was  a 
widow,  and  was  survived  by  three  sons. 
Geot^  Henry  and  Caesar  Alexander,  and 
two  daughters,  Mrs.  Bay  Bosenthal  and 
Gussle  Alexander,  all  over  the  age  of  21 
years.  The  estate  having  been  duly  admin- 
istered, distribution  was  prayed  for,  and  after 
proper  proceedings  for  that  purpose  a  decree 
was  made,  distributing  the  entire  estate 
to  Gussle  Alexander,  one  of  the  daughters, 
absolutely.  From  this  decree  the  other  child- 
ren of  the  testatrix  appeal. 

The  controversy  binges  on  the  construction 
of  the  decedent's  will,  which  was  olt^aphlc 
and  written  in  the  German  tallage.  A 
translation  reads  as  follows: 

"Oakland,  the  28th  March,  1903. 
"This  Is  my  last  wish  while  I  still  bare 
good  health  and  full  understanding,  that  if 
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Gussle  Alexander  remains  unmarried,  that  all 
that  I  have  as  well  as  real  estate  belongs  to  her, 
Bbonld  she  marry,  thm  the  house  beku^  to 
her  for  whldi  she  has  the  contract  that  she 
bought  It.  hers.  'Hie  rest  my  other  children 
shall  dlTlde  among  thansdvea;  Henry  Alex- 
ander, George  Alexander,  Caesar  Alexander, 
and  Ray  Bosenthal.  Tbia.  Is  my  last  wish. 
[Signed]  Mrs.  Emllle  Alexander. 

"The  testament  which  Mr.  Rosenthal  has 
can  be  torn  up,  It  Is  against  my  wish." 

The  phrase  "the  boose  belongs  to  h&e  for 
whlcli  she  has  the  contract  that  she  bought 
It.  hers,"  refers  to  a  dwelling  bouse  which 
had  been  conveyed  by  the  testatrix  to  Gussie 
prior  to  the  making  of  the  will,  and  this 
property  formed  no  portion  of  the  estate. 
At  the  date  of  the  will  Gussle  Alexander  was 
the  only  unmarried  daughter  of  the  testatrix, 
and  she  never  has  married.  The  sons  were  all 
engaged  in  bosioess.  From  these  facts  we 
must  determine  what  Interest  or  estate  Is 
given  to  Gussle  Al^ander  under  the  will, 
and  what  to  the  other  children  of  the  testa- 
trix.  The  essential  words  of  the  will  are, 
"if  Gussie  Alexander  remains  unmarried, 
that  all  that  I  have  *  •  •  belongs  to  her, 
should  she  marry  •  •  •  my  other  child- 
ren shall  divide  [It]  among  themselves."  The 
contention  of  the  appellants  is  that  these 
words  give  to  Gussle  an  estate  limited  In  Its 
creation  to  the  period  during  which  she  may 
remain  unmarried,  with  a  remainder  over  to 
the  other  children,  to  take  effect  on  her  death, 
or,  if  she  should  mar^,  on  her  marriage. 
The  respondent, '  on  the  other  band,  claims 
that  the  gift  to  Gussie  Is  a  fee,  which  is  to 
vest  on  condition  that  she  Is  unmarried,  and 
that  the  period  at  which  the  contiE^ency  of 
marriage  or  nonmarrlage  Is  to  be  determined 
Is  the  death  of  the  testatrix.  We  see  nothing 
In  the  language  of  the  will  to  indicate  that, 
In  any  view,  Gussle  is  given  a  life  estate. 
There  are  no  words  In  the  inatnunent  refer- 
ring to  her  life  or  death.  The  only  event 
nfTectiog  h^  title,  whether  by  way  of  condi- 
tion precedent  or  subsequent,  or  of  limitation, 
Is  her  marriage.  She  takes,  therefore,  either 
an  estate  limited  in  duration  to  the  period 
during  which  she  remains  unmarried,  or  a 
fee  conditional  upon  bet  being  unmarried  at 
some  tlm&  (Whether  such  fee,  once  vested, 
Is  to  be  cut  off  1^  a  subsequent  marriage, 
is  considered  In  another  part  of  this  opinion.) 

A  devise  or  bequest  for  the  time  during 
which  the  grantee  remains  unmanned  is  a 
not  unusual  form  of  gift.  In  such  case  the 
vesting  of  the  estate  does  not  depend  on  a 
condition  precedent,  nor  Is  It  divested  by  a 
condition  subsequott.  The  provision  r^rd- 
iDg  marriage  Is  a  llmltetlon,  not  a  condition. 
3  Woemer's  Am.  Law  of  Adm.  (2d  Ed.)  962. 
Osx  marriage,  the  estate  ceases  by  the  expira- 
tion of  the  term  for  which,  at  the  outset,  it 
was  created.  But  the  words  of  this  wilt  are 
not  the  words  ordiuarlly  used  for  the  crea- . 
tion  of  such  limited  estate.  This  Is  not  a 


gift  to  Gussle  "while  she  remains  nnmarrl^," 
or  "so  long  as  she  ronalns  unmarried"  or 
"until  she  marries."  On  the  contraiy.  the 
estate  is  given  to  her  **lt  she  remains  un- 
married.'* The  word  "If,"  In  legal  as  In  or- 
dinary phraseology,  importe  a  condition,  and 
there  Is  no  reason  to  give  it  another  construc- 
tion here.  This  then  is  a  gift  to  Gussie  on 
condition  that  she  remains  unmarried.  Un- 
moriled  when?  Certainly  the  gift  cannot  be 
on  condition  that  she  remaliw  unmarried  at 
all  times,  since  in  tlmt  view,  she  could  never 
take  anything  as  long  as  she  lived.  If  she 
married,  tbe  condition  would  be  broken;  If 
not,  Ifr  would  not  have  been  folly  complied 
with.  The  only  reasonable  CQnstructhm  to 
^ve  these  words  la  to  hold  that  tfa^  refor 
to  the  state  of  affairs  that  may  exist  at  tbe 
death  of  the  testatrix.  And  this  accords  with 
the  general  intoit  of  the  testetrlx,  dedu- 
dble  from  the  whole  will,  and  the  circum- 
stances under  which  It  was  ocecuted.  Her 
sons  were,  by  reason  of  their  occupations, 
self-supporting,  and  the  one  daughter,  being 
married,  was  provided  for.  Obviously  the 
testatrix  wished  upon  her  death  to  make  spec- 
ial provision  ftir  her  otiier  daughter.  If  that 
daughter  should  be  left  without  the  protec- 
tion of  a  husband. 

The  wOTds  "If  she  remains  unmarried" 
may  be  construed  to  refer  to  tbe  date  of  the 
testatrix's  death  without  violating  any  settled 
rules  of  construction.  While,  with  reference 
to  its  ^Tect  a  will  speaks  tnm  the  death  of 
the  testetrlx.  It  will,  where  the  testetor 
speaks  of  a  condition  of  ttilnga  as  actually 
existing,  be  held  as  referring  to  the  date  of 
the  will.  2  Woemer's  Am.  I^w  of  Adm. 
(2d  Ed.)  887,  888;  1  Redf.  on  Wills  (4th  Ed.) 
880.  This  will,  by  necessary  Implication, 
Rpeaks  of  Gnssle  as  an  unmarried  woman. 
Such  reference  to  her  is  to  be  token  as  speak- 
ing of  her  condition  at  the  date  of  the  execu- 
tion of  the  will.  And  the  condition  of  her 
remaining  unmarried  Is  given  full  operation 
by  referring  the  tfane  of  Its  p^onnance  to 
tbe  death  of  tiie  testetrlx.  There  are  many 
coses  of  almllor  construction.  A  devise  to 
A.,  with  a  llmltetlon  over  in  cose  of  bis  death, 
veste  an  absolute  estete  In  A.,  unless  be  dies 
during  the  testator's  lifetime.  Wills  v.  Wills, 
86  Ky.  486,  3  S.  W.  000;  Herbert  v.  Executor 
of  Tuthlll,  1  N.  J.  Eq.  141;  Jones  v.  Webb. 
5  DeL  Ch.  1^;  BIddle's  Estote.  28  Pa.  50; 
Phelps  V.  Phelps.  55  Conn.  350,  11  Atl.  696; 
Wright  V.  Charley,  120  Ind.  257,  28  N.  B.  706; 
Kohts  T.  Eldred,  208  HI.  60.  69  N.  E.  900; 
2  Jarm.  Wills  (6th  Ed.)  661.  Similarly,  a 
gift  to  various  persons  "or  the  surviTOrs  of 
them"  refers  to  those  surviving  at  the  death 
of  the  testetor.  2  Jarm.  Wills,  supra;  Ste- 
venson V.  Lesley,  70  N.  Y.  512;  Matter  of 
Mahan,  08  N.  Y.  872.  The  Civil  Code  of  this 
stete  provides  (section  1330)  that  "words  In 
a  will  referring  to  death  or  survivorship, 
simply,  relate  to  tlie  time  of  the  testator's 
death,  unless  possession  Is  oetunlly  postponed, 
when  they  must  be  referred  to  tte  time  ot 
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possesBloQ,"  bat  the  above  anthorltles,  as  well 
as  many  more  that  might  be  cited,  show  that 
the  same  rule  exists  uDlvejrsally,  Irrespective 
of  any  statute. 

A  case  very  similar  to  the  one  at  bar  was 
Denfleld.  Petitioner,  166  Uass.  265,  30  N.  E. 
1018.  There  the  will,  after  devising  certain 
property  to  the  testator's  daughter,  went  on 
to  say:  "The  above  jvovlslon  for  my  daugh- 
ter is  made  on  condition  she  remain  sin- 
gle." The  con'rt  said  that  the  condition 
"seems  to  be  satisfied  by  holding  that  It  is 
to  continue  until  the  time  comes  for  distribu- 
tion of  the  residue.  It  means  on  condition 
she  remain  single  at  that  time.  Otherwise 
it  could  never  be  determined  in  her  lifetime 
whether  she  was  to  take  the  gift  absolutely 
or  not"  In  principle,  the  case  seems  direct- 
ly in  [)olnt,  notwithstanding  the  fact  that 
there  were  special  circumstances  (not  existing 
here),  which  led  the  court  to  hold  that  the 
time  when  the  condition  was  to  be  fulfilled 
was  the  date  of  distribution,  rather  than  the 
death  of  the  testator.  If  Gusale  takes  by 
reason  of  her  having  remained  unmarried 
until  the  death  of  her  mother.  It  Is  unneces- 
sary to  consider  at  length  the  eCTect  of  the 
gift  to  the  other  children,  If  she  should  marry. 
For  the  same  reasons  governing  the  construc- 
tion of  the  gift  to  her.  It  may  well  be  argued 
that  the  event  of  her  marriage,  which  is  to 
vest  the  estate  ih  h^  brothers  and  sisters, 
must  occur  before  the  death  of  the  testatrix. 
Bu  if  It  be  said  that  the  Intent  was  that  this 
language  should  constitute  a  condition  sub- 
seQuent,  terminating  her  estate  In  tee,  and 
vesting  It  In  others  on  her  marriage  at  any 
time,  the  condition  would  be  void  as  In  re- 
straint of  marriage.  Any  distinction  that 
may  have  existed  at  common  law  between 
such  conditions  as  applied  to  real  and  to  per- 
sonal estate  (30  Am.  &  Eng.  Ency.  of  Law 
[2d  Ed.]  802)  has  been  abolished  In  this  state 
by  section  710  of  the  Civil  Code,  under  which 
conditions  Imposing  restrains  upon  marriage 
(with  two  exceptions  not  here  involved),  are 
void.  Under  any  view,  the  distribution  to 
the  respondent  was  proper. 

The  decree  Is  affirmed. 

We  concur:.  ANGELLOm,  J.;  SEU.W,  J. 


(lu  Cat.  214) 

In  re  WALKER.   (S.  F.  4,470) 

(Snpreme  Court  of  CaliforDia.  April  11,  1806.) 

1.  WiLM  — Estate  in  Trust— Cbeation  of 
Tertamentaet  Trust  to  Sell  Land. 

Civ.  Code.  S  2289,  provides  that  od  the 
death  of  a  trustee  the  superior  court  of  the 
county  where  the  property  is  situated  must 
appoint  another  tftistee  and  direct  the  execu- 
tion of  the  tniRt.  A  will  provided  that  a 
certain  lot  should  he  sold,  and  that  the  execu- 
tor, who  was  appointed  aa  trustee  for  surh 
purpose,  should  invest  the  proceeds  and  pay 
the  income  to  certain  beneficiaries  until  their 
majority,  when  the  Inventment  should  he  de- 
livered to  them.  The  executor  sold  thr  lot,  and 
after  his  death  the  purrhnser  petitioned  for 
the  appointment  ot  a  trustee  to  carry  out  the 


trust  Held,  that  the  petition  was  erroneously 
granted,  as  the  trust  was  merely  for  the  in- 
vestment of  proceeds  and  the  payment  of  in- 
come to  the  oenehciaries,  and  not  for  a  aaie 
of  laud. 

2,  Executobs—Executob's  SALB— OORriBKA.- 

TION. 

Code  Civ.  Proc.  1 1561,  provides  that  where 
an  executor  has  power,  under  a  will,  to  sell 
property,  he  must  make  return  of  sale,  and  that 
no  title  passes  until  the  sale  be  coafinned, 
and  section  1575,  provides  for  compelling  the 
executor  to  make  a  return.  Held,  that  where  an 
executor  bad  authority  to  sell  land  for  the 
benefit  of  certain  persons  and,  purporting  to 
act  nnder  the  power,  be  did  so,  but  failed  to 
make  any  return  bo  that  there  was  uo  con- 
firmation, the  beoeficiaries  having  so  ratified 
the  sale  as  to  estop  them  from  disputing  It, 
the  court  having  Jurisdiction  of  the  prolmte  pro- 
ceedings might  because  of  the  estopped  con- 
firm his  sale  and  direct  execution  ol  the  con- 
veyance upon  a  compliance  with  the  terms  of 
the  contract  by  the  purchaser. 

Appeal  from  Superior  Court,  Monter^ 
County;   B.  V.  Sargent,  Judge. 

Petition  by  Mrs.  Annie  L.  Gallagher  for 
the  appointment  of  a  trustee  In  place  of  a 
deceased  trustee  to  carry  out  a  trust  created 
by  the  will  of  Jane  Walker,  deceased,  and 
from  an  order  granting  the  petition,  Sadie 
Mayhew  and  another,  henefldarioB  <^  the 
trust  appeal  Reversed. 

R.  H.  Cross,  for  appellants.  R.  Clark  and 
Sargent  &  Bardlu,  for  re^ndent 

ANOE1XOTTI.  J.  This  18  an  appeal  from 
an  order  of  the  superior  court  of  Monterey 
county,  made  nnder  the  provisions  of  section 
2289  of  the  Civil  Code,  appointing  a  trustee 
in  place  of  a  deceased  trustee,  "to  fulfill  and 
complete  the  purposes  of  the  trust  and  to 
complete  the  contract  set  out  In  the  petition 
of  the  petitioner."  The  trust  In  question 
was  claimed  to  have  been  created  by  the  last 
will  of  John  Walker,  the  provisions  of  said 
will  which  are  material  being  as  follows, 
viz:  Third.  "I  desire  that  my  lot  commonly 
known  as  Lot  No.  3  In  Block  41  of  the  Sec- 
ond Addition  to  Pacific  Grove,  Monterey 
Co.  state  of  California  be  sold  as  soon  as  an 
advantageous  price  can  he  obtained  for  the 
same  and  tbat  William  F.  Gibson,  whom 
I  hereby  appoint  as  trustee  for  that  purpose 
shall  Invest  the  proceeds  In  some  income  pro- 
ducing property  or  first  mortgage  security 
and  pay  the  proceeds  to  my  grandnieees 
Sadie  and  Nannie  Mayhew,  one-half  thereof 
to  each.  I  desire  that  such  Income  shall  be 
paid  to  Sadie  and  Nannie  Mayhew  directly,  so 
that  they  can  use  the  same  themselves ;  and 
a  receipt  from  them  to  my  said  trustee  shall 
be  Bufiiclcnt  to  relieve  him  from  any  further 
responsibility  therefor.  When  my  sold 
grandnieees  shall  attain  their  majority,  then 
I  direct  my  trustee  to  pay  over  said  trust 
fund  or  deliver  the  Investment  to  said  grand- 
nieces.  If  either  shall  die  previous  to  attain- 
ing her  majority,  the  survivor  shall  take 
her  sister's  portion."  Seventh.  "I  give  my 
executor  hereinafter  named  full  power  to  sell 
any  and  all  ot  my  estate  real  and  perscmal 
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u  be  may  deem  expedient  at  either  mibllc 
or  priTate  sale  and  wltbont  first  oMalnlug 
an  order  of  court  therefore.  •  •  *•• 
Eighth.  "I  hereby  eppolot  William  F.  Gib- 
son of  the  city  and  county  of  San  Francisco, 
state  of  California,  as  executor  of  this  my 
last  win  and  request  that  he  be  allowed 
to  qualify  and  to  ftct  afl  such  without  giving 
bonds  to  any  court** 

This  win  was  dated  January  10,  1895,  and 
deceaoed  died  In  the  year  1807.  a  resident 
of  the  dty  and  comity  of  8an  Francisco. 
Such  yrlll  was  admitted  to  prohate  In  the 
8I^)OTlor  court  of  such  city  and  county,  and 
the  proceedings  for  the  adm Infiltration  of  the 
estate  are  still  pending  th^eln.  no  distribu- 
tion as  yet  hnvlng  been  had.  Wm.  F.  Gibson 
was  appointed  and  qualified  as  executor  of 
the  will  and  continued  to  act  as  such  until 
bis  death  in  1901.  On  February  4.  1809.  he. 
purporting  to  act  as  executor  and  trustee, 
agreed  In  writing  to  sell  to  respondent, 
Mrs.  Annie  L.  Gallngber,  the  lot  of  land  de- 
scribed above  for  9800,  $80  to  be  paid  as  a 
depoPit  and  $720  within  three  years,  with 
Interest,  Mrs.  Oallagber  to  pay  all  taxes  on 
the  land,  and  agreed  thit  a  deed  should 
he  executed  on  full  payment  of  the  purchase 
price.  Something  over  f(tOO  bad  been  paid 
by  Mrs.  Gnllngher  to  Gibson  under  this 
agreement,  prior  to  bis  death,  and  after  his 
death  $30  was  paid  by  her  to  the  administra- 
tor with  the  win  annexed  of  the  estate  of 
John  Walker.  At  the  time  of  tbe  making 
of  this  agreement,  Nanple  Mayhew,  one  of 
the  beneficiaries,  had  attained  her  m&jorlty, 
and  the  only  other  beneficiary,  Sadie  May- 
hew,  attained  her  majority  June  7>  1809. 
The  erldenoe  showed  that  after  the  attain- 
ment of  their  majority,  the  beneficiaries 
received  from  Gibson  small  amounts  aggre- 
gating $185.  proceeds  of  snld  agrennent,  and 
after  his  death,  other  portions  of  said  pro- 
ceeds from  the  administrator  with  the  will 
annexed,  all  of  which  they  still  retain.  No 
return  of  the  sale  made  by  Gibson  was  ever 
made  to  the  superior  court  having  juris- 
diction of  the  estate.  The  ord«  appealed 
from  was  made  by  tbe  superior  court  of 
Monterey  county  on  May  1,  lOOn,  being  based 
on  an  application  therefor  made  by  respond- 
ent May  3t,  1904.  The  beneficiaries  of  the 
trust,  Sndle  Mayhew  and  Nannie  Uayhew, 
appeal  from  such  order. 

It  Is  apparent  that  the  sole  object  of  this 
proceeding  Is  to  enable  Mrs.  Gallagher  to 
complete  her  contract  for  the  purchase  of 
this  land  and  obtain  title  thereto.  It  in,  of 
course,  essentia]  to  the  right  of  a  court  to 
appoint  a  trustee  under  tbe  provisions  of 
section  2289,  Civil  Code,  to  flll  a  vacancy, 
that  there  should  be  an  existing  trust  to  be 
executed.  It  is  claimed  by  respondent  that 
a  valid  trust  for  the  sale  of  this  lot  and  the 
Investment  of  the  proceeds  of  such  sale 
was  created  by  the  will  of  Mrs.  Walker 
and  that  this  trust  for  the  sale  had  not 
been  fully  executed.    We  are  (tf  the  opln- 


Um  that  under  a  proper  QoastmctloB  <tf 
the  -  proTislons  of  tbe  will,  tin  mOa  j/m- 
poses  ft>T  which  Gibson  was  appobited 
trustee  were  to  Invest,  fbr  the  ben^t 
of  Sadie  and  Nannie  Mayhew,  the  pro- 
ceeds of  the  sale  which  the  testatrix,  in 
dEec^  dlreeted  to  he  made,  and  to  pay  the 
come  of  such  Investment  to  such  braefidarles 
durhig  their  minority,  at  the  expiration  of 
which  tb^  were  to  receive  the  principal  in 
equal  shares,  and  that  the  provision  as  to 
sale  was  simply  a  direction  to  her  executor 
to  sell  as  soon  as  an  advantageous  price  could 
be  obtained.  It  is  true,  as  urged  by  respond- 
ent, that  no  particular  form  of  expression  is 
necessary  to  constitute  a  valid  trust,  but  It 
Is  essential  that  the  Intention  of  tbe  testator 
to  so  do  should  he  apparent,  and  so  far  as 
the  sale  of  the  land  by  a  trustee  is  con- 
cerned, we  can  see  no  evidence  of  such  Intent 
In  the  will  before  us.  'It  will  be  observed 
that  there  Is  no  direct  devise  of  the  land  to 
Gibson,  and  tbat  tbe  provision  as  to  the  ap- 
pointment of  Gibson  as  trustee  apparoitly 
has  reference  solely  to  the  matter  of  Invest- 
ment of  the  proceeds,  and  payments  of  the 
Fame  to  Sadie  and  Nannie  Mayhew.  The 
duties  Imposed  upon  blm  as  trustee  In  regard 
thereto  were  not  such  as  to  render  It  Imper- 
ative tbat  the  legal  title  to  the  land  should 
vest  In  him,  and  there  Is  nothing  from  which 
the  intent  to  create  a  trust  for  the  sale  of 
the  land  can  be  Inferred.  The  fifth  para- 
graph of  the  will  contains  a  substantially 
similar  provision  as  to  ttie  desire  of  the 
testatrix  tor  the  sale  of  certain  shares  of 
stock  and  the  Immediate  payment  of  the 
proceeds  of  such  sale  to  certain  persons, 
without  any  bequest  In  terms.  In  both  of 
these  cases,  the  direction  for  tbe  sale  ia 
solely  to  tbe  executor,  who  elsewhere  Is  em- 
powered to  sell  at  either  pnbllc  or  private 
sale  and  withbut  any  order  of  court,  and  the 
duties  of  the  appointed  trnetee  commence 
only  upon  the  receipt  oC  proceeds  of  the  sale 
of  the  land,  relato  only  to  the  disposition  of 
such  proceeds,  and  contlnne  only  to  the  time 
whoi  both  beneficiaries  attain  the  age  of 
majority.  It  would  therefore  seem  ap- 
parent tbat  no  case  was  made  authorizing 
action  by  the  superior  court  of  Monterey 
county  under  section  2289  of  the  Civil  Code. 

Respondent  esmestly  contends  that  the 
appellants  are  estopped  from  disputing  the 
validity  of  tbe  agreemoit  of  sale  made  by 
Gibson,  reason  of  the  fact  that  after  at- 
taining majority,  they,  apparently  acquies- 
cing therein,  received  and  retained  and  still 
retain  tbe  proceeds  of  such  agreement  This 
may  be  true,  but  in  our  opinion,  tbat  ques- 
tion la  not  one  to  be  determined  In  this  pro* 
ceedlng.  We  are  not  here  concerned  with 
any  quest1<m  as  to  the  validity  against  them 
of  the  agreement  made  by  Gibson,  or  as  to 
the  acte  of  the  parties  thereunder,  hut  solely 
with  tbe  question  as  to  whether  there  Is 
an  exIfitlnK  trust  for  the  proper  administra- 
tion of  which  it  Is  necessary  that-«  trustee 
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^otild  bd '  appointed.  If  ttie  acts  and  con- 
duct of  Sadie  and  Nannie  Mayhew,  tbe  sole 
parties  entitled  under  the  will  to  receive  tbe 
proceeds  of  the  sale  of  said  land,  or  the  land 
Iteelf  in  the  event  that  no  sale  Is  made, 
have  been  such  as  to  estop  them  from  assert- 
ing the  invalidity  of  the  agreement  for  sale, 
appellants  may  doubtless  have  that  fact  ad- 
Judged  in  a  proper  proceeding,  and  obtain 
such  relief  against  such  beneficiaries  as  Is 
appropriate.  This  proceeding  was  neces- 
sarily based  entirely  upon  tbe  theory  that 
there  was  a  trust  for  the  sale  of  the  land, 
created  by  the  will,  and  tbe  petition  contained 
no  allegation  of  any  fact  tending  to  create 
an  estoppel  as  to  the  beneficiaries, 

It  may  pi^erly  be  su^ested  that  under 
the  circumstances  mentioned  by  respondent 
we  can  see  no  reason  why  the  respondent 
cannot  have  adequate  remedy  In  the  court 
baving  jurisdiction  of  the  probate  proceed- 
ings. Tbe  executor  had  the  power  under 
tbe  wilt  to  sell  this  property  for  tbe  sole 
boiefit  of  Sadie  and  Nannie  Maybew,  and, 
purporting  to  act  thereunder,  he  made  this 
sale  to  respondent.  By  reason  of  the  statute 
(Code  Civ.  Proc.  §  ir>61)  the  sale  was  In- 
effectual withont  confirmation  by  tbe  anper- 
lor  court  having  jurisdiction  of  tbe  estate, 
and  it  was  the  duty  of  the  executor  to  malce 
a  return  of  such  sale.  This,  so  far,  has  not 
been  done,  but  there  Is  no  reason  why  such 
a  return  should  not  still  be  made,  and  the 
court  having  jurisdiction  of  the  estate  has 
tbe  power  to  require  It  to  be  made.  Code 
Civ.  Proc.  fi  15715.  If  the  only  persons  in- 
terested In  the  proceeds  of  any  sale  of  this 
property  have  so  ratified  the  contrnot  made 
by  the  executor  as  to  estop  tbem  from  dis- 
puting it  we  can  see  no  reason  why  the 
court  could  not.  upon  that  .cronnd  alone, 
confirm  tbe  sale,  and  direct  tbe  execution  of 
a  conveyance  upon  a  compliance  by  the  ri"^- 
diaser  with  the  terms  of  the  contraft.  Cer- 
tainly, under  such  circumstances,  tbeir  ob- 
jections would  not  be  efifectual  to  prevoit  a 
confirmation. 

Tbe  order  appealed  from  Is  reversed. 

We  concur:   SHAW.  3. ;  SLOSS, 


(149  Cal.  219) 

In  re  SHPJPPARD'S  ESTATE.   (S.  F.  4.419) 

SIIEPPARD  V.  KENDALL  et  al. 
(Supreme  Court  of  California.   April  13,  1906.) 

1.  Wills— Pbob ATE— pEtmo-i  fob  Revoca- 
tion— SVFFICIENCT. 

A  petition  for  revocation  of  the  probnte  of 
a  will,  merely  allegini^  in  gpneral  terms  that 
a  certain  person  exercised  undue  influence  over 
testator,  but  stating  no  facta  from  which  a 
legal  conclusion  of  undue  influence  could  i>e 
drawn,  stated  no  canse  of  action. 

2.  Same— Amen  duent—Delat. 

Where  a  petition  for  the  revocation  of  the 
probate  of  a  will  was  filed  10  months  after  the 
will  was  admitted  to  probate,  leave  to  amend 
the  petition  five  months  after  it  wns  filed  was 
Iiroperly  denied,  in  the  discretion  of  the  court. 


Ai^ieal  from  Snperlw  Court,  Mendocino 
County;  J.       White,  Judge. 

Application  by  A.  B.  Kendall  and  others 
for  probate  of  the  will  of  Jos^h  Sheppard, 
deceased.  Tbe  wilt  was  admitted  to  pro- 
bate, and  thereafter  Lafayette  Sheppard 
petitioned  for  revocation  of  tbe  probate. 
From  an  order  granting  a  motion  to  ^smiss 
the  petition,  petitioner  appeals.  Affirmed. 

William  A.  Coulter  and  McNab  &  Hlrscb, 
for  appellant  T.  L.  Carotbers.  L.  G.  Morses 
John  A.  Percy,  and  John  W.  Preston,  for 
respondents. 

McFARLAND,  J.  On  February  1,  1904. 
the  probate  court  made  an  order  admitting 
a  certain  written  Instrtmient  to  probate  as 
the  last  will  of  Jos^ta  Sheppard,  deceased. 
Afterwards,  on  December  S,  1904— within 
the  year  allowed  by  section  1327,  Code  of 
Civil  Procedure,  for  contesting  a  will  which 
bad  been  probated — Lafayette  Sheppard. 
claiming  to  be  son  and  beir  at  law  of  said 
deceased,  filed  a  petition  for  the  revocation 
of  tbe  eald  probate  of  said  will.  Tbe  execu- 
tors and  other  Intweeted  parties  answered 
the  petition;  and  the  matter  coming  on 
regularly  to  be  heard  by  the  court  on  May 
23,  190S,  the  defendants  moved  the  court  for 
judgment  on  the  pleadings  that  the  proceed- 
ing for  the  revocation  of  the  probate  be 
dismissed;  and  after  due  hearing  the  court 
made  an  order  granting  tbe  motion  and  dis- 
missing tbe  petition.  From  this  order  this 
present  appeal  is  taken  by  said  Lafayette. 

The  order  appealed  from  was  granted 
upon  the  ground  that  tbe  said  petition  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  any  ground  for  tbe  rev- 
ocation of  the  said  probate  of  tbe  will.  The 
only  averments  in  tbe  petition  of  grounds  for 
tbe  revocation  are  as  follows:  "Your  peti- 
tioner all^^es  tbat  the  makli^.  signing  and 
publishing  of  said  paper  purporting  to  be 
the  last  will  and  testament  and  codicil 
thereto  of  the  said.  Joseph  Sb^pard.  de- 
ceased, was  procured  through  the  undue 
Influence,  prejudice,  and  Imposition  from 
and  by  Isabel  Sheppard.  the  stepmother  of 
petitioner,  and  from  and  by  Mrs.  E.  G.  Reed, 
one  of  the  many  relatives  of  the  said  step- 
mother who  were  not  related  to  decedent 
but  who  are  beneficiaries  and  legatees  under 
said  alleged  last  will.  "That  tne  said  Mrs. 
E.  O.  Reed,  <hi  the  death  of  petitioner's 
said  et^mother,  continued  and  repeated  tbe 
said  undue  Influoices,  prejudices  and  Im- 
positions, and  made  use  of  ber  confidential 
relations  with  tbe  said  Joseph  Sb^pard,  as 
fala  constant  companion  and  professional 
nurse,  during  a  long  period  to  and  at  the 
time  of  making  said  alleged  will,  when  the 
mind  of  said  Joseph  Sheppard  was  weak 
and  rafe^led  from  the  infirmities  of  age  and 
disease,  to  repeat  and  continue  to  prejudice 
and  unduly  influence  the  said  Joseph  Shep- 
pard against  your  petitioner,  and  to  unduly 
and  unjustly  influence  the  said  decedent  in 
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niakiog  and  executing  the  aald  allied  will, 
hnd  by  Bucb  prejudice  and  undue  influence 
did  procure  the  making  of  saiU  all^^  will 
and  codicil."  In  our  opinion  the  trial  court 
did  not  err  In  holding  these  avermente  In- 
sufficirat  Of  course,  there  Is  no  bint  in 
the  petition  of  any  legal  ground  for  revoca- 
tion other  than  that  of  "undue  influence"; 
but  undue  influence  is  averred  only  In  gener- 
al terms  as  a  conclusion  of  law,  and  that 
Iclnd  of  averment  is  fatally  defective.  tJn- 
doe  influence  Is  a  legal  conclusion  to  be 
drawn  from  certain  facts,  and  the  facts 
must  be  pleaded.  In  Estate  of  Gharlc^,  67 
Cal.  270,  the  court  say:  "When  the  gromida 
of  contest  embrace  duress,  menace,  fraud, 
undue  influence,  •  *  *  such  matters,  not 
being  ultimate  facts,  but  conclusions  of  law 
to  be  drawn  from  facts,  must  be  pleaded, 
not  in  the  language  of  the  statute,  but  the 
facta  (not  evidence  of  the  facts)  relied  on 
must  he  stated,  and  Issues  relating  thereto 
submitted  to  the  Jury,  to  the  end  tliat  the 
court,  either  upon  demurrer  to  the  state- 
ment of  ttae  grounds  of  contest,  or  upon  the 
'verdict,  may  determine  w^hether,  as  matter 
of  law,  such  facts  so  pleaded  or  found  con- 
stitute a  valid  reason  why  the  proposed 
paper  should  not  be  admitted  to  probate." 
In  the  case  at  bar  the  averments  in  the 
petition,  waiving  the  objection  that  they 
are  nearly  all  merely  recitals  and  not  posi- 
tive allegations,  amount  to  nothing  more 
than  a  general  statement  tliat  undue  Influ- 
ence was  exercised  over  the  testator;  there 
are  no  averments  of  facts  which  compelled 
him  to  do  that  which  was  not  his  will  to 
do,  and  procured  an  instrument  which  did 
not  express  his  free  Intention. 

At  the  time  the  order. appealed  from  was 
made  the  appellant  did  not  aek  to  amend, 
bnt  previously  to  that  time,  on  April  3, 
1005,  which  was  more  than  one  year  after 
the  order  admitting  the  will  to  probate,  ap- 
pellant made  a  motion  to  be  allowed  to  file 
certain  offered  amendments,  which  was  de- 
nied on  May  0,  1904;  and  appellants  contend 
that  the  refusal  to  allow  these  amendments 
was  error,  which  can  be  considered  on  this 
appeal.  The  contention  is  not  maintainable. 
The  allowance  of  amendments  to  pleadings 
is  mostly  within  the  descretion  of  the  trial 
court,  and  when  the  amendments  to  a  peti- 
tion for  the  revocation  of  a  will  are  not 
offered  until  after  the  expiration  of  a  year 
from  the  probate,  their  denial  would  not 
be  reversed  unless  the  circumstances  showed 
very  extreme  abuse  of  discretion,  which 
does  not  here  appear.  Moreover,  the  offered 
amendments,  If  allowed,  would  not  have 
supplied  the  defects  of  the  original  petition. 

It  is  contended  that  the  court  erred  In 
denying  appellants'  motion  for  a  continu- 
ance of  the  trial;  but  that  matter  Is  Im-  ' 
material  if,  as  we  bold,  the  court  was  right  ' 
in  rendering  Judpmont  on  the  pleadinss. 

The  order  awJealcd  from  is  affirmed. 

We  ooncnr:   LOItlGAN.  J.;  HENSUAW,  J.  I 


(3S  Colo.  BSS) 
ANDERSON  v.  GRAND  VALLEY  IRR. 
DIST.  et  8l. 

(Supreme  Court  of  Gtiorado.  Jan.  8,  190a) 

1.  STATDTE&— TlTtE— SnrFICIBNOr. 

The  first  clause  of  the  title  of  the  Irriga- 
tion district  law  (Laws  1901,  p.  198,  c.  87), 
which  is,  "An  act  to  provide  for  the  orgauiza* 
tioa  and  government  of  irrigation  diatricts,"  id 
BuQ(cieutly  comprehensive  to  include  every  pro- 
vision found  in  the  act  which  provides  for  the 
organization  of  irrigation  districts,  the  construe* 
tion  of  ditches,  condenmation  of  caiiala,  the 
issuance  of  diiitrict  bonds,  and  the  approval  of 
the  proceedings  of  the  district  by  the  court, 
and  the  act  is  consequently  not  repugnant  to 
Const  art.  5,  §  21,  requiring  bills  to  contain 
but  one  subject,  which  shall  be  clearly  ex- 
pressed in  the  title. 

2.  Constitutional  Law— Dub  Pbocess  of 
Law. 

The  irrigation  district  law  (Lawa  1901,  p. 
lOS,  c.  87),  providing  tor  the  organization  of 
irrigation  districts,  the  construction  of  ditches, 
condemnation  of  canals,  the  iesuance  of  'district 
bonds,  and  the  approval  of  the  proceedings  of 
the  district  by  the  court,  does,  not  violate  the 
constitutional  guaranties  of  due  process  of  law. 

3.  Watebs  anu  Wateb  Coubsks— Public 
Water  Supply  —  Irbigation  —  Constitu- 
tional Provisions. 

Nor  is  it  repugnant  to  Const,  art.  16, 
which  declares  the  water  of  natural  streams 
to  be  the  property  of  the  public  and  dedicates 
the  same  to  the  use  of  the  people  subject  to 
appropriation. 

4.  Statutes— Passage— CouPLiAHCE  With 
Constitutional  Provisions— EvinENCX  or 
Invalidity. 

One  who  questions  the  validity  of  a  statute 
upon  the  ground  of  noncompliance  by  the 
general  assembly  with  Const,  art.  5,  §  22,  re- 
quiring the  vote  on  the  final  passage  of  bills 
to  be  taken  by  ayes  and  noes,  and  the  name 
of  those  voting  to  be  entered  on  the  journal 
which  each  house  is  required  to  keep  by  sec- 
tion 13  of  the  same  article,  must  present  proper 
evidence  sbowing  the  facts  upon  which  he  re- 
lies to  show  such  noncompliance,  and  the  court 
will  not  consider  admissions  of  parties  or  stimu- 
lations of  counsel  as  to  the  contents  of  legislative 
journals  in  impeachment  of  the  validity  of  a 
law. 

En  banc.  Appeal  from  District  Court, 
Mesa  County;  Theron  Stevens,  Judge. 

Proceedings  by  the  Grand  Valley  Irrigation 
District  and  others  against  Charles  W.  Ander- 
son. From  a  Judgment  in  favw  at  plaintUte, 
defendant  appeals.  Reversed. 

This  is  a  q)ecial  proceeding  institated  in 
the  dhstrlct  court  of  Mesa  county  under  the 
irrigation  district  law  of  1901,  found  in 
Session  Laws  of  that  year  at  page  188  (chap- 
ter 87).  Its  object,  In  the  language  of  the 
statute.  Is  to  obtain  a  Judicial  examination, 
approval,  and  confirmation  of  the  proce^lngs 
of  the  irrigation  district  and  Its  board  of  di- 
rectors providing  for  and  authorizing  the 
issue  and  sale  of  its  bonds.  The  trial  court 
ai^roved  all  such  proceedings  and  con  Armed 
the  validity  of  the  bonds  and  the  order  for 
their  sale,  and  its  Judgment  1b  brought  her^ 
for  review  by  appellant,  who  appeared  as  a 
defendant  below.  Considering  the  nature  of 
the  objections  urged  to  the  decree  and  the 
dli^Ktsltion  that  is  made  of  them,  it  is  well 
at  the  outset  to  summarize  the  syjjtstantiv^ 
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proTlsloiw  of  this  act  M  well  as  the  remedial 
provisions  under  wbicb  this  special  proceed- 
ing iB  condacted.  The  act  Is  modeled  upon, 
and  Is  substantially  similar  to,  the  California 
"Wright  Irrigation  District  Act"  of  1S87  (St 
1887,  p.  37.  c.  34),  as  the  same  has  been  siib- 
seqaeutly  amended  by  the  Legislature  of  that 
state.  It  provides  that  whenever  a  requisite 
number  of  the  resldeut  freeholders  "owning 
lands  la  auy  district  susceptible  to  one  mode 
of  Irrigation  from  a  common  source  and  by 
the  same  system  of  works,  desire  to  provide 
for  the  Irrigation  of  the  same,  they  may  pro- 
pose the  organization  of  an  Irrigation  dis- 
trict under  the  provisions  of  this  act"  which 
"shall  have  the  powers  conferred  or  that  may 
hereafter  be  conferred  by  law  upon  such 
Irrigation  district"  provided  that  where  al- 
ready there  exist  proper  and  sufficient  facili- 
ties for  irrigating  any  lands  within  the  pro- 
posed district  they  shall  be  excluded  from 
the  operation  of  the  statute,  and  the  vested 
rights  which  the  owners  of  such  lands  have 
theretofore  acquired  are  not  affected  by  it 
The  method  of  procedure  Is  by  petition,  filed 
with  the  board  of  county  commissioners  of 
the  proper  county,  which  shall  describe  the 
boundaries  of  the  proposed  district  and  pray 
for  Its  organization.  The  petition  must  be 
published  for  at  least  two  weeks  before  the 
time  at  which  the  same  Is  to  presented,  to- 
gether with  a  notice  stating  such  time.  A 
bearing  upon  the  petition  to  all  persons  In- 
terested at  the  designated  time  Is  enjoined 
upon  the  board,  and  upon  final  hearing  such 
changes  in  the  boundaries  of  the  district  as 
seem  proper  may  be  made,  and  the  board 
shall  thereupon  proceed  to  establish  and  de- 
fine the  boundaries  of  the  district  but  in  do- 
ing so,  no  land  shall  be  exempted  therefrom 
which  Is  susceptible  of  irrigation  by  the  same 
system  of  works  applicable  to  other  lands 
of  the  district  or  included  therein  which.  In 
the  judgment  of  the  board,  will  not  be  bene- 
fited by  Irrigation  by  the  contemplated  sys- 
tem, and  In  no  case  shall  any  lands  be  held 
by  any  district  or  taxed  for  irrtgatlon  pur- 
poses which  cannot  from  any  natural  cause 
be  Irrigated  thereby.  There  are  provisions 
whereby,  on  application  of  the  owner,  other 
lands  than  those  originally  sought  to  be  In- 
cluded in  the  district  may  be  taken  In. 
There  are  also  specific  provisions  for  the  elec- 
tion by  the  qualified  electors  of  three  direct- 
ors a^d  B  treasurer  of  the  district  which 
election  is  under  the  direction  and  control  of 
the  board  of  county  commissioners,  due  no- 
tice of  which  must  be  given,  and  proper  safe- 
guards and  ample  regulations  are  made  for 
conducting  the  election,  making  the  canvass 
of  the  vote,  and  the  Induction  into  office  of 
those  elected.  The  powers  and  duties  of 
these  district  ofilcers  are  prracrlbed,  and 
times  and  places  for  their  regular  meetings 
designated,  and  directions  for  all  future  eleo- 
tions  made. 

Among  the  powers  conferred  upon  the  dis- 
trict board  la  that  to  oonstmct,  pnrcboac^  and 


condemn  cftnato.  wscrrolri,  water  rights;  anil 
to  acquire  such  other  property  as  may  ba 
necessary  for  carrying  out  the  provtelons  of 
the  act  The  manner  In  which  sucb  goieral 
power  is  to  be  exercised  Is  not  material  ha% 
It  is  sufficient  to  say  that  It  is  amply  guarded 
with  a  view  to  the  protection  of  the  int»«sta 
of  those  upon  whom  the  burdens  of  tbe  act 
are  devolved.  The  use  of  all  property,  In- 
cluding water  rights,  acquired  and  necessary 
for  tbe  IrrlgntioD  of  the  lands  of  any  district 
BO  formed,  is  declared  to  be  a  public  use  and 
subject  to  the  r^ulation  and  control  by  the 
state  in  the  manner  prescribed  by  law,  and 
the  title  to  such  property  Is  Immaliately  vest- 
ed by  operation  of  law  in  the  irrigation  dis- 
trict In  Its  corporate  name,  to  be  held  by  such 
district  in  trust  for,  and  la  dedicated  and  set 
apart  to,  tlie  uses  and  purposes  set  forth  in 
the  act  Provision  Is  made  for  issuing  ne- 
gotiable bonds  of  the  district  for  tbe  purpose 
of  paying  for  property  acquired  by  It  in 
carrying  out  the  scheme  devised,  the  payment 
of  which  bonds  and  Interest  thereon,  as  well 
as  the  ordinary  current  expenses  in  conducting 
the  corporate  enterprise,  is  to  be  made  out  of 
revenues  derived  from  an  annual  assessment 
upon  tbe  real  property  of  tbe  district  The 
county  assessor  must  assess  and  enter  upon 
his  records  the  assessment  of  all  real  eatate,^ 
exclusive  of  Improvements,  situate  In  any 
Irrigation  district  and,  after  tbe  same  has 
been  duly  equalized  and  extended  as  provid- 
ed by  law,  make  a  return  of  the  amount 
thereof  to  the  board  of  county  commissioners 
of  the  appropriate  county.  Upon  tbe  receipt 
from  the  assessor  of  the  returns  of  tbe  total 
assessment,  and  of  the  certificate  of 
the  board  of  directors  certifying  the 
amount  of  money  required  to  be  raised  for 
the  payment  of  bonds  and  expenses.  It  la 
made  the  duty  gf  the  hoard  of  county  com- 
missioners to  fix  the  rate  of  levy  necessary 
to  provide  the  required  sum.  The  county 
treasurer  of  the  appropriate  county  Is  made 
the  collector  of  this  revenue,  and,  by  section 
20  (page  214)  of  the  act  the  revenue  law» 
of  the  state  for  tbe  aBsessment  levying,  and 
collecting  of  taxes  on  real  estate  for  county 
purposes  are  made  applicable  to  the  assess- 
ment,  levy,  and  collection  of  taxes  under  thla 
particular  act  except  as  thereby  modified. 

Changes  In  the  boundaries  of  the  districts 
and  the  exclusion  of  lands  therefrom  and  In- 
clusion of  lands  therein,  and  provisions  forthe 
dismemberment  or  dissolution  of  tbe  districts, 
are  made  which,  however,  are  not  now  of  ma- 
terial concern.  The  water  which  the  district 
Is  authorized  to  acquire  for  purposes  of  Irriga- 
tion of  its  Included  lands-  must  be  apportioned 
ratably  to  each  landowner  upon  the  basis 
of  tbe  ratio  which  tbe  number  of  acres  sus- 
ceptible of  irrigation  last  assessed  to  mich 
owner  for  district  purposes  within  the  dis- 
trict bears  to  tbe  whole  number  of  acres  sns* 
ceptlble  of  irregntlon  within  tbe  district  and 
the  water  right  so  apportioned  shall  attach 
tOt  and  followi  the  tract  of  land  held  In 
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freebold  to  whldi  It  Is  so  ^tporttoned.  ^tiier 
under  leaBO  or  sale;  and  In  case  tlie  Tolome 
of  water  at  tbe  dlqmsal  of  the  district  Is  not 
snffldrat  to  supply  the  continual  wants  of 
the  aitlre  district,  provision  is  made  for  a 
just  and  equitable  ai^mrtkHnnent  thereof  by 
tde  board  of  directors  to  tbe  consumers,  with 
due  regard  to  the  legal  and  equitable  rlghta 
oC  alL  The  remedial  portions  of  the  act  un- 
der which  this  proceeding  was  Instituted 
b^n  with  Bectl(m  55  (page  228).  In  sub- 
stance they  are  that  the  board  of  directors 
of  any  district  organized  under  the  act  may 
oommmce  special  proceedings  In  the  appro- 
priate coart,  by  which  there  may  be  examtu' 
ed  the  proceedings  of  the  district  and  Its 
board  proTtdlng  for  and  authorizing  the  lasur 
Ing  and  sale  of  its  bonds,  whether  the  bonds, 
or  any  of  than,  hara,  or  have  opt,  been  sold. 
In  order  to  secure  a  decree  of  the  court  ap- 
proving and  conflrming  all  sucb  acta  as  In 
anywise  aftect  the  validity  of  the  oi^anlza- 
tiott  and  the  legality  of  the  btmds,  and,  if 
found  regular  and  in  conformlt7  with  tbe 
law,  a  decree  of  approval  and  conflrmatlon 
is  to  be  roidered.  When  this  petition  Is  filed, 
the  court  fixes  a  tlm«  for  hearing  the  peti- 
tion, ai^  orders  the  derfe  to  give  and  pub- 
lish a  notice  which  shall  state  the  time  and 
place  fixed  for  the  hearing,  In  which  notice 
tbe  petition  must  be  referred  to  or  described 
in  such  way  as  to  give  due  notice  of  its  con- 
tents and  state  the  nature  of  tbe  decree  ask- 
ed f6r.  Any  landowner  or  other  person  in* 
terestod  in  the  district  may  api)e&r  and  de- 
mur to,  or  answer,  the  petition,  which,  unless 
controverted,  shall  be  taken  as  true,  and  all 
persons  affected  by  the  proceedli^  who  fall 
to  appea^  or  answer  the  petition  shall  be 
de^ed  to  have  admitted  as  true  Its  material 
averments.  A  hearing  is  then  had  upon  the 
issues,  if  any,  thm  Joined,  and  upon  tbe 
court  la  expressly  conferred  Jurisdiction  to 
make  the  examlniitlon  and  determlnatl<m  al- 
ready outlined. 

Cbas.  F.  Caswell  and  Erastus  W.  Smith, 
for  appellant  Gamaban  &  Van  Hoorebeke 
and  J.  G.  Helm,  for  appellees. 

CAMPBELL,  J.,  after  the  preceding  state- 
ment, delivered  the  opinion  of  the  court 

The  foregoing  summary  of  the  law,  though 
Mnitdng  many  details,  is  sufficient  for  our 
present  purpose.  The  chief  objections  which 
the  appellant  landownor,  who  appeared  be- 
low to  defeat  the  object  of  the  proceeding, 
urges  upon  this  appeal  to  tbe  decree  of  con- 
firmation are  constitutional  in  character.  Ap- 
parently the  board  of  directors  of  the  district 
has  strictly  compiled  with — at  least  there  la 
no  contention  that  It  has  disregarded— the 
procedure  which  the  act  of  1901  jvescribes 
for  the  organization  of  the  district,  and  has 
VTopectf  taken  the  various  subsequent  steps 
therenndw,  up  to  and  including  the  Issuance 
and  order  ot  sale  of  the  bonds.  Bonds  to  the 
amount  of  $586,000  were  Issued  and  ordered 
sold  by  the  district  board,  but  as  no  proposal 


for  the  purchase  was  made,  In  wder  to 
facilitate  tbeir  sale  thls^proceiedlng  for  con- 
firmation vras  brought.  In  view  of  the  ob- 
servation of  the  courts  In  tbe  Nebraska  case 
and  Klnkade  Case  from  Washington,  In 
Tulare  I.  Dlst  v.  Shepard,  Infra,  and  in 
Tregea  v.  Modesta  I.  Dlst  infra,  and  Miller  v. 
Ferris  I.  Dlst  (a  a)  85  Fed.  B.  603,  with  re- 
spect to  tbls  q;)eelal  ivoceedli^i  It  Is  perti- 
nent to  say  that  we  are  not  defining  the 
BCfrpe  and  effect  of,  or  specifying  the  persons 
who  are  bound  by,  tbe  c<«ifinnatory  decree 
rendwed  liereln.  Necessarily  we  pass  upon 
the  objections  to  the  decree  which  appellant 
IntexposM  only  bo  far  as  they  bear  upon  the 
proposltiona  whether  the  proceedii^cB  had  for 
the  organization  of  the  district  and  the  issu- 
ance ot  bonds  thereby  after  tbe  oi^anlzatlon 
are  or  are  not  In  harmony  with  the  c(mstitur 
tlonal  and  statutory  provislona  which  thoy 
ore  said  to  violate  That  la,  and  obviously 
must  be,  the  extent  of  our  pres«it  heading, 
for  anything  beyond  that  would  be  mere 
dictum. 

The  errors  assigned  may  thus  be  stated: 
(1)  The  act  contains  various  provisions  which 
are  not  embraced  in  the  title;  ther^y  is  vio- 
lated section  2;l  of  article  6  of  our  Constitu- 
tion, which  Is  that  no  bill  except  general  ap- 
propriation bills  shall  be  passed  containing 
more  than  one  subject,  which  shall  be  clearly 
expressed  In  its  title;  (2)  that  the  necessary 
effect  of  the  act  Is  to  dq^rive  the  owners  of 
land  included  in  the  district  of  their  property 
wtttiout  due  process  of  law;  (S)  that  the  trial 
court  erred  in  holding  that  in  issuing  bonds 
the  board  of  directors  of  the  district  properly 
proceeded  In  accordance  with  the  methods 
prescribed  in  the  act  of  1901,  instead  of  con- 
forming to  the  essentially  different  amenda- 
tory act  of  1903,  found  la  the  Session  Laws 
of  that  year  at  page  265  (chapter  123). 

1.  Colorado  is  properly  classed  among  the 
arid  states  of  the  west  I«rge  tracts  of  land 
within  its  boundaries  are  not  at  present 
cultivable.  Tb^  can  be  made  fully  productive 
only  by  irrigation.  Tbe  conditions  are  much 
the  same  here  as  in  tbe  state  of  California, 
and  the  other  arid  regions.  The  object  of 
this  act,  as  even  a  casual  reading  shows,  Is 
compulsorlly  to  provide  means,  at  the  ex- 
pense of  those  landowners  wlthta  the  pro- 
posed district  primarily  benefited,  for 
unnglng  into  cultivation  the  arid  lands  of 
t^e  state  and  making  them  highly  productive 
by  the  process  of  Irrigation.  The  general 
and  sole  subject  of  the  act  concerns  the  or- 
ganization of  Irrigation  districts.  The  title 
Is  cumbersome.  Involved,  and  unnecessarily 
prolix.  The  opening  clause  reads:  *'An  act 
to  provide  for  the  organization  and  govern- 
ment of  irrigatiOD  diatricta  and  to  provide 
for  the  ccmstruction  of  canals  and  reservoirs 
anu  the  acquiring  of  canals  alreauy  con- 
structed or  partly  constructed."  The  first 
part  of  Uie  clause,  viz.,  "an  act  to  provide  for 
the  organization  and  government  of  Irriga- 
tion districts,"  Is  broad  and  compfehaisiYe 
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enough  to  Include  every  provision  found 
therein.  The  remainder  may  be  entirely 
disregarded  as  surplusage,  and  what  Is  left 
covers  every  provision  which  the  body  of  the 
act  embraces.  Every  part  of  the  act,  Includ- 
ing that  for  this  proceeding,  Is  strictly  ger- 
mane to  the  one  general  subject  The  con- 
stitutional provision  upon  this  subject  must 
have,  as  this  court  has  repeatedly  announced, 
a  reasonable  construction.  This  act  contains 
onlj-  one  general  subject,  and  that  concerns 
Irrigation  districts,  and  this  is  clearly  ex- 
pressed In  the  title.  While  the  General  As- 
sembly Is  again  cautioned  about  attempting 
to  maiie  of  the  title  a  general  Index,  still  we 
are  of  opinion  that  this  constitutional  provi- 
sion has  not  been  violated  In  this  instance. 

2.  The  so-called  "Wright  Act"  which,  In 
all  substantial  partlculai'S,  Is  the  same  as  the 
one  now  under  consideration,  has  repeatedly 
been  construed  and  upheld  by  the  Supreme 
Court  of  California  and  the  Supreme  Court 
of  the  United  States  In  the  following,  among 
other  cases  that  might  be  cited:  Irrigation 
District  V.  Williams,  76  Cal.  360,  18  Pae.  37»; 
Irrigation  District  v.  DeLappe,  79  Gal.  351, 
21  Pac.  825;  Board  of  Directors  v.  Tregea, 
88  Cal.  334,  26  Pac.  237;  In  re  Medera  IrrL 
Disc,  92  Cal.  296,  28  Pac.  272.  675,  14  L.  R. 
A.  755,  27  Am.  St.  Rep.  106;  In  re  Central 
Irrl.  Dist.  117  Cal.  882,  49  Pac.  354;  Mer- 
chants' Banfe  V.  Irrl.  Dlst,  144  Cal.  329,  77 
Pac.  937;  Fallbrook  Irrl.  Dlst.  v.  Bradley,  1G4 
U.  S.  112,  17  Sup.  Ct  56,  41  L.  Ed.  369; 
Tiegea  v.  Modesta  Dist.,  164  U.  S.  179,  17 
Sup.  Ct.  52,  41  L.  Ed.  395;  Tulare  Irrl.  Dlst. 
V.  Shepard,  185  D.  S.  1,  22  Sup.  Ct  531,  46 
L.  Ed.  773.  The  Supreme  Court  of  Washing- 
ton in  Board  of  Directors  v.  Peterson,  4 
Wash.  147,  29  Pac.  995,  and  Klnkade  v. 
Wltherop,  29  Wash.  10,  69  Pac.  399,  reaches 
the  same  conclusion,  and  in  Board  of  Direct- 
ors V.  Collins,  46  Neb.  411,  64  N.  W.  1080,  the 
doctrine  of  the  California  cases  is  approved. 
It  seems  to  us  that  all  of  the  objections  urged 
upon  this  hearing  under  the  general  head  of 
"due  process  of  law,"  so  far,  at  least,  as  they 
affect  the  appellant,  or  are  Involved  In,  or 
bear  npon,  the  Issues  raised  In  this  special 
proceeding,  have  been  met  and  sufficiently 
answered  in  the  foregoing  decisions,  and  to 
repeat  the  argument  of  the  opinions  would 
be  a  work  of  supererogation.  Some  of  these 
decisions  hold  that  the  landowners  whose 
property  is  affected  by  the  act  are  thereby 
afforded  a  hearing,  on  due  notice,  upon  the 
questions  as  to  whether  their  lands  shall  be 
included  in  the  district,  and  the  correctness 
and  validity  of  the  tax  or  assessment  which 
It  authorizes  to  be  laid  upon  the  same,  and 
as  those  are  the  only  questions  upon  which 
they  are  entitled  to  be  heard,  their  property 
Is  not  taken  without  due  process  of  law ; 
others  declare  that  the  special  proceeding, 
mider  which  this  cause  Is  pending,  being  one 
to  secure  evidence,  does  not  result  in  the 
violation  of  any  right  protected  by  the  state 
or  federal  CoaBtitutlon, 


Counsel  for  appellant  apparently  concede 
that,  were  our  Constitution  substanlally  the 
same  as  that  of  California,  these  decisions 
would  be  squarely  against  their  contention; 
but  they  say  that  due  process  of  law  is 
Ignored  In  this  act  under  our  Constitution 
In  that  its  material  provisions  are  Incon- 
sistent with,  and  contravene,  article  16  of 
our  organic  law,  under  which  the  right  to 
the  use  of  water  for  Irrigation  Is  the  result 
of  an  appropriation  and  not  of  a  grant,  and 
that  this  article  Is  further  violated  by  our 
statute  which  expressly  authorizes  the  ac- 
quisition or  appropriation  of  a  water  right 
for  a  public  use,  because  this  court  has  re- 
peatedly held  that  a  water  right  can  be  ac- 
quired only  for  a  private,  and  not  for  a  pub- 
lic, use.   Just  what  bearing  these  constltn- 
tional  provisions,  even  If  they  mean  every- 
thing appellant  claims  for  them,  have  upon 
this  statute  Is  not  made  entirely  clear  to 
our  minds  by  the  argument  of  his  counsel. 
Certainly,  the  act  Itself  does  not  purport  to 
be.  or  to  contain,  a  grant  to  Irrigation  dis- 
tricts formed  thereunder  of  water,  or  right 
to  Its  use,  or  of  any  other  property  except  the 
franchises  of  a  public  corporation.  Provision 
is  made  therein  whereby  Irrigation  districts, 
when  organized,  may  acquire  a  right  to  use 
water  by  making  an  appropriation  under 
the  laws  of  the  state,  and  also  by  purchase 
or  condemnation  thereof.   This,  however. 
Is  not  equivalent  to  saying  that  by  the  act 
the  state  purports  to  grant  property  to  pub- 
lic corporations  for  a  public,  which  can  be 
devoted  only  to  a  private,  use.   The  prop- 
erty rights  which  are  spoken  of  are  such  as 
are  to  be  acquired  by  the  districts  after 
their  formation  In  accordance  with  constitu- 
tional and   statutory   methods  by  which 
water  rights  and  other  kinds  of  property 
may  be  obtained  by  a  public  corporation. 
The  use  of  the  water  which  the  act  con- 
templates is  thereby  declared  to  be  a  public 
use,  but  In  one  sense  the  wftter  rights  are 
private  property  to  be  utilized  for  the  benefit 
of  individual  landowners,  and  all  the  prop- 
erty acquired  by  the  districts,  Including 
water  rights,  In  equity  belongs  to  them. 
While  we  do  not  find  In  the  Constitution  of 
California  provisions  like  those  In  article 
16  of  our  Constitution  concerning  Irrigation, 
we  are  not  advised,  and  our  investigation 
has  not  disclosed,  that  there  are  such  essen- 
tial differences  between  the  Constitutions 
and  laws  of  the  two  states  with  respect  to 
water  and  water  rights,  or  the  methods  of 
their  acquisition,  as  would  make  such  a  law 
as  that  now  under  review  contravene  our 
Constitution  while  In  harmony  with  that  of 
California.    By  this  decree,  which  confirms 
the  regularity  and  shows  conformity  to  the 
provisions  of  the  act  in  the  proceedings  of 
the  district  in  its  organization,  and  in  the 
Subsequent  proceedings  of  the  district  and 
its  board  In  the  Issuance,  and  order  of  sale 
of  bonds,  we  think  there  is  no  Infringement 
of  any  right  of  appellant  which  is  protected 
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by  the  state  or  federal  Constitution,  both  of 
which  enjoin  dne  process  of  law  In  the  tak- 
ing of  private  property.  This  conclusion, 
of  coarse,  Is  on  the  assumption  that  the  pro- 
cedure prescribed  by  the  act  of  1901  has  not 
been  changed  by  a  later  act. 

S.  It  is  admitted  that  the  district  board  In 
IssatDg  the  bonds  followed  the  directions 
applicable  to  that  subject  contained  In  the 
act  of  1901,  and  entirely  disregarded  the 
.biDdred  directions  of  the  amendatory  act 
of  1903,  which  materially  differ  from  the 
former.  Justification,  therefor,  by  the  board 
Is  that  the  law  of  1903  is  void  because,  in 
the  passage  of  the  bill  through  the  Senate, 
that  branch  of  the  General  Assembly  disre- 
garded a  mandatory  provision  of  the  Con- 
stitution, compliance  with  which  Is  essential 
to  the  raiidlty  of  an  act  The  particular 
defect  pointed  out  is  that  In  the  Senate  the 
bill  was  not  read  a  third  time  or  placed  upon 
final  passage,  but,  if  so,  the  journal  fails  to 
show  that  the  rote  on  final  passage  was 
taken  by  ayes  and  noes,  and  the  names  of 
those  voting  entered  In  the  Journal,  which 
soc-tion  22  of  article  5  expressly  requires 
shnll  be  done.  In  Marean  t.  Stanley,  21  Colo. 
4:i.  39  Pac.  1086,  this  court  decided  that  a 
party  who  seeks  to  question  the  validity  of  a 
tttntute  upon  the  ground  that  either  branch 
of  the  General  Assembly  has  not  complied 
with  some  mandatory  constitutional  require- 
mcnt  In  its  passage  must  in  some  pn^er 
way  present  to  the  trial  court  tbe  facts  upon 
which  he  relies  to  show  such  noncompliance, 
and.  if  he  desires  to  hare  the  decIsIOD  of 
that  court  reviewed,  he  must,  by  bill  of  ex- 
ceptions, make  such  evidence  a  part  of  the 
record.  Zang  t.  Wyant  25  Cola  651,  56  Pac. 
Sdo.  71  Am.  St  Bep.  145;  ISatgentv.La  Plata 
County.  21  Colo.  158,  40  Pac.  3(16:  Rice  v. 
Carmlehael,  4  Colo.  App.  Si,  34  Pac.  1010. 
and  HIII  v.  Bonrkhard,  5  Colo-  App.  58,  36 
Pac.  1115,  are  to  same  effect  If  the  pro- 
ceeding Is  an  original  one  In  the  Supreme 
Court,  the  attacking  party,  of  course,  would 
be  required  to  make  proper  proof  of  the 
Impeaching  facts.  There  was  no  decision 
In  these  cases  how  this  fact  is  to  be  proved. 
But  In  Peckham  v.  People,  82  Cola  140,  75 
Pac.  422,  It  was  expressly  said  that  It  is  not 
within  the  power  of  counsel  to  enter  Into 
a  stipulation,  the  effect  of  which  will  render 
a  law  void,  and  the  court  will  not  consider 
admissloiw  of  parties  or  tbelr  counsel  Uiat  a 
law  has  not  been  passed  in  accordance  with 
the  mandatory  regulrementB  of  the  Con- 
stltutlou,  or  admissions  of  facts  as  to  the 
contents  of  the  legislative  Journals.  At  the 
trial  here  counsel  stipulated  that  the  Senate 
Journals  showed  certain  things,  and  nothing 
more,  bearing  on  the  passage  of  the  bill 
through  that  body  wblch,  If  a  proper  way  to 
prove  facts,  shows  that,  on  final  passage, 
the  ayes  and  noes  and  the  names  of  the 
Senators  voting  were  not  entered  on  the 
journal.  On  this  review  it  is  only  fair  to 
say  that  counsel  of  both  parties  are  willing 


to  be  bound  by  the  stipulation,  and  do  not 
question  the  propriety  of  thus  bringing  to 
the  attention  of  the  court  the  alleged  facts 
which  the  Senate  Journal  Is  said  to  contain. 
But  this  is  the  sort  of  a  questicm  which  the 
court  will  sua  sponte  raise,  and  wilt  not 
tolerate  a  practice  which  allows  counsel  to 
disregard  salntary  rules  of  evidence  in  the 
manner  of  proving  a  fact  on  an  issue  con- 
cerning which,  as  in  the  case  before  us,  the 
public,  as  well  as  private  litigants,  are  so 
vitally  Interested. 

Learned  counsel  for  appellees  vigorously 
attack  the  doctrine  of  tiie  Marean  and  Peck- 
bam  Cases  as  unwarranted  and  against  the 
weight  ot  axiihOTlty.  Notwltbstauding  the 
ingenious  a^ment,  we  are  persuaded  that, 
rightly  understood,  both  of  them  are  correct, 
and  should  be  strictly  adhered  to.  By  sec- 
tion IS  of  article  6  of  our  Constitution,  each 
house  shall  keep  a  journal  of  its  proceed- 
ings, and  may,  In  its  discretion,  from  time 
to  time  publish  the  same.  It  is  not  obliga- 
tory, however,  upon  either  house  to  publish 
its  Journal.  In  the  Marean  Case-it  was  held 
that  the  court  will  not  on  the  mere  asser- 
tion of  counsel  tliat  a  statute  is  Invalid  t>e- 
cause  of  noncompliance  with  some  consti- 
tutional requirement  in  its  passage,  pro- 
ceed to  make  an  examination  of  the  Journals 
of  the  respective  houses  to  ascertain  how 
that  fact  may  be.  If  counsel  wishes  the 
court  to  pass  upon  the  issue,  he  may.  If  the 
Journals  are  not  published,  present  as  evi- 
dence of  their  contents  bearing  on  the  point: 
in  issue,  o  proper  certificate  of  the  Secretary 
of  State,  in  wlwse  legal  custody  they  are;  or, 
if  published  by  proper  authority,  such  por- 
tions of  the  published  Journals  themselves 
may  be  brought  directly,  and  in  tbat  foru*, 
to  the  attention  of  the  court.  The  court, 
however,  will  not  make  such  Investiga- 
tion for  itself.  The  reason  for  the  rule 
announced  in  the  Peckbam  Case,  and 
the  necessity  for  its  observance,  seem 
almost  too  obvious  for  argument.  Of  course, 
learned  counsel  in  this  case  would  not 
be  guilty  of  any  Impropriety;  but  to  per- 
mit parties  to  a  suit  to  stipulate  impeach- 
ing facts  of  this  kind  would  be  dangerous, 
and  afford  <^ix)rtunttles  for  falsifying,  or 
suppressing  parts  of,  the  Journals.  It  may 
be  suggested  that  the  possibility  of  this  dan- 
ger is  too  remote  on  which  to  ground  a  rule 
of  evidence,  but  we  do  not  think  sa  The 
Baf»  course,  In  a  matter  of  such  import- 
ance to  the  state  and  to  the  public  Interests, 
Is  to  require  that  proof  of  the  Impeaching 
facts  should  be  made  in  the  orderly  way 
which  experience  has  demonstrated  to  bu 
attended  with  the  least  pcssibiiity  of  danger. 

As  a  practical  question,  where  the  legls-  . 
iative  Journals  have  not  been  published,  it 
would  be  manifestly  unfair  and  attended 
with  great  inconvenience  to  require  trial 
Judf^s  boldli^  court  in  counties  remote 
'  from  the  capltol  to  examine  the  legislative 
I  Journals  upon  the  mere  assertion  of  counsel 
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tbat  some  mandatory  proTiaion  bad  been 
disregarded  by  one  or  botb  brancbes  oi  the 
General  Assembly,  or  to  base  tbelr  ded- 
flions  on  the  agreemrait  of  parties  aa  to  the 
contents  of  the  Journals.  In  State  t.  Boise, 
6  Idaho,  619,  SI  Pac.  110.  the  court  said  that 
It  knew  ot  no  authority  for  recognizing  the 
atlpulatlon  of  counsel  whereby  It  was  agreed 
tbat  certain  writings  therein  contained  con- 
stituted a  copy  of  the  Journals  of  the  House 
of  Representatives  or  Senate  of  the  state. 
We  believe  this  to  be  a  wholesome  rnle,  and 
that  the  Marean  and  Feckham  Cases,  supra, 
should  both  be  approved.  It  may  be  true 
that  the  stlpulaticm  of  counsel  correctly  re- 
produces all  that  the  Senate  Journal  con- 
tains relating  to  the  passage  of  the  bill  iu 
eontroversy  through  that  body.  But  that 
method  of  proof,  in  a  case  of  this  sort,  was 
condemned  In  a  dedeloB  of  tbls  court  which 
was  published  before  the  final  hearing  below 
was  had.  It  Is  not  Insistence  on  an  unim- 
portant technical  requirement,  but  the  en- 
forcement of  a  settled  and  salntory  rule  of 
evidence,  that  compels  us,  because  of  Its 
violation,  to  reverse  the  judgment  which  was 
predicated  solely,  as  to  this  branch  of  the 
case,  on  the  forbidden  agreement  of  parties. 

Because  the  trial  court  was  In  error  in 
resting  Its  Judgment  that  the  act  of  1908 
was  unconstitutional  on  the  stipulation  of 
counsel  whereby,  in.  effect,  It  was  agreed  by 
them  that  the  mandatory  constitutional  re- 
quirements in  the  passage  of  the  bill  were 
Ignored  by  the  Senate,  the  decree,  tm  tbat 
reason  and  as  to  tbat  point,  must  be  re- 
versed, and  the  cause  remanded  for  fur- 
ther proceedings  In  harmony  with  the  views 
expressed  In  this  opinion.  In  all  other  re- 
spects tbe  decree  la  affirmed  for  the  reasons 
given,  and  the  mntters  so  adjudicated  and 
hereby  affirmed  will  not '  be  sid)mltted  for 
a  rehearing. 

Reversed. 


(36  Colo.  282) 

liOWB  et  al.  v.  DONNELLY. 
(Supreme  Court  of  Colorado.  March  6,  1906.) 

1.  BviDEnci>— DocmranTS— AoifTSBinii.iTr. 

In  an  action  of  replevin  for  a  mare,  a 
writing  signed  by  the  plaintiff,  showing  an  ei- 
rhange  whereby  he  received  the  mare  from  the 
defendant,  did  not  constitute  a  bill  of  sale 
lowing  title  in  him,  and  was  inadmissible  as 
a  self-serving  declaration. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  H  10C&-1104.] 

2.  TBIAI^lNSTEUOnONS  —  APPLICABILmr  TO 

Evidence. 

In  an  action  of  replevin  for  a  mare,  where 
the  evidence  abowed  that  it  had  been  removed 
from  the  state  by  the  defendant,  but  there  was 
no  evidence  tending  to  show  that  the  purpose 
of  tbe  removal  was  to  render  it  impossible  to 
show  the  description  and  identity  of  the  animal, 
an  Instruction  that  If  It  was  removed  for  that 
purpose  the  inference  is  that  the  facts  to  be 
shown  by  an  exhibition  of  the  mare  would  be 
unfavorable  to  the  defendants  was  erroneous. 

Appeal  from  District  Court;  Phillips  Coun- 
ty; E.  B.  Armour,  Judge. 


Action  by  BL  L.  Donndly  against  Siaty  F. 
Lowe  and  anothor.  From  a  Judgmmt  In 
favor  of  plaintiff,  defendants  appeal.  Be- 
vnsed. 

Allen  &  Webster  and  W.  D.  Kelsey.  for 
appellants.  Wm.  T.  Rogers  and  3.  8.  Ben- 
nett; tor  appellee. 

MAXWELL,  J.  This  was  an  action  in 
replevin  for  a  black,  mare  or  tbe  value  there- 
of. A  Jury  trial  resulted  In  a  verdict  and 
Judgment  in  favor  of  plalntUC,  appellee  here. 

About  the  same  number  of  witnesses  tes- 
tified on  each  side  of  the  case  to  establish 
the  identity  and  ownership  of  the  animal — 
plaintiff  claiming  tbat  the  animal  was  about 
6  or  7  years  old,  with  certain  marks  and 
brands;  the  defendants,  that  the  animal  was 
3  or  4  years  old,  with  certain  other  marks 
and  brands.  Both  parties  attempted  to  give 
the  history  of  the  animal  from  Its  birth. 
The  c^ucia^  point  In  the  case  was  the  identity 
of  the  animal.  Ttie  evidence  of  the  respec- 
tive parties  was  utterly  irreconcilable.  Un. 
der  the  settled  rule  of  this  conrt,  the  evidence 
and  Judgment  would  not  be  disturbed,  pro- 
vided tbe  rulings  of  the  court  were  without 
prejudicial  error.  Plaintiff  claimed  tiUe  -to 
the  animal  In  Question  by  purchase  from  one 
Mrs.  L.  M.  Gathe. 

Over  objection  of  defendants,  the  plaintiff 
Introduced  In  evidence  tbe  following  paper: 
"I,  Edd  Donnelly  traded  this  day,  October 
3rd,  1900,  to  Mrs.  L.  M.  Gathe  2  Heifers  com- 
i 

Ing  3  Branded  V_  on  one  left  shoulder.  D  on 
the  other,  For  one.  Black  Mare  6  years  old 
passed,  Branded  — ( Edd  Donnelly."  Thefore- 
golng  paper,  termed  by  counsel  for  appellee 
a  bill  of  sale,  was  Introduced  as  substantive 
evidence  of  plaintiff's  title,  not  as  a  memoran- 
dnm  made  at  the  time  of  the  transaction, 
used  for  the  purpose  of  refreshing  the  mem- 
ory of  the  witness.  It  is  signed  by  plain- 
tiff, not  by  Mrs.  Gathe,  the  alleged  vendor. 
Is  not  a  bin  of  sale,  and  can  be  considered  as 
nothing  more  than  a  memorandum  made  by 
plaintiff,  and  as  such,  a  self-servXng  state- 
ment or  declaration  and  therefore  It  was  in- 
admissible. Stone  v.  O'Brien,  7  Colo.  468, 
460,  4  Pac.  792.  In  view  of  the  fact,  that  the 
testimony  was  quite  evenly  balanced,  the 
reception  as  evidence  of  this  paper,  was  not 
without  prejudice  to  the  defendants. 

The  following  Instruction  was  given  to  the 
Jury  over  the  objection  of  the  defendants: 
"If  the  Jury  believe  from  the  evidence  that 
the  defendants,  or  either  of  them,  removed  or 
caused  to  he  removed  from  the  Jurisdiction 
of  this  court,  or  from  the  state  of  Colorado, 
the  mare  In  controversy  In  this  action  to 
render  It  impossible  to  show  the  description 
and  Identity  of  said  mare  by  view  and  ex- 
amination by  the  Jury,  then  the  Inference  Is 
Irresistible  that  the  facts  to  be  shown  by  an 
exhibition  of  said  mare  would  be  unfavorable 
to  the  defendants  and  you  have  a  right  to  act 
on  such  presumption.**  DefendantLs, 
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vptm  tbia  point  was,  that  Mrs.  Osttae  or  the 
Gathea,  had  twice  taken  the  animal  from  the 
posaeeslon  of  the  defendants;  that  defend- 
anta  had  twice  retaken  It;  that  the  defend* 
■utB  Ured  near  the  Nebraska  line;  that  short- 
ty  after  defendants  secured  possession  of  the 
animal  the  second  time,  having  no  stable  ao 
commodatlons  for  tbe  animal,  before  the  com- 
mencement of  this  snlt,  defendants  sent  it  to 
Nebraska,  where  It  had  been  before,  for 
pasturage  and  sale,  and  to  prevent  Mrs. 
Gathe  or  the  Gathes  fl>om  getting  it.  There 
was  not  a  syllable  of  testimony  tending  to 
prove,  that  the  deportation  of  the  animal, 
was  to  render  It  impossible  to  show  tbe  de- 
scription and  identity  of  the  animal,  hence 
the  objectionable  Instruction,  was  predicated 
npon  tbe  existence  of  a  fiict  which  there  was 
no  evidence  to  establish,  and  it  was  there- 
fore unwarranted.  Empson  Packing  Oo.  r. 
Vanghn,  27  Colo.  66,  73,  59  Pac.  749,  and  cas- 
es cited.  The  animal  itself  conld  not  liave 
been  substantive  evidence  In  the  case,  nor 
cfmld  It  have  been  introduced  in  evidence  by 
the  defendants,  over  the  objection  of  plain- 
tiff. No  demand  for  its  production  at  tbe 
trial  was  mad^  by  plaintiff,  and  no  applica- 
tion for  an  order  for  inspection  was  made  by 
plaintiff,  conceding  but  not  deddlng,  that 
Mill^  Ann.  Code,  S  188.  authorizes  tbe  court 
In  Its  discretion,,  to  order  a  view  by  the  Jury 
of  personal  property,  the  subject  of  tbe  litiga- 
tion. Therefore,  under  tbe  tacta  as  stated, 
no  presumption  of  law  unfavorable  to  the  de- 
fendants arose,  certainly  no  IrreslstiblA  pre- 
sumption or  Inference.  If  the  facts  upon 
which  tbe  liutruction  was  predicated  had 
been  established,  the  Instruction  would  have 
inv&ded  the  province  of  the  Jury,  as  a  pre- 
sumption of  fact  Is  an  Inference  or  conclu- 
sion of  the  existence  of  a  fact,  from  some 
other  fact,  which  has  been  established.  It  l& 
for  the  Jury  and  not  for  the  Judge  to  draw 
presumptions  of  fact.  Thompson  on  Trials,  § 
2200. 

In  principle  the  case  of  Cartler  v.  Troy 
Lumber  Co..  138  111.  533,  28  N.  E.  932,  14  U 
R.  A.  470,  la  somewhat  parallel  to  the  case 
in  hand:  The  trial  court  gave  the  fol'owlng 
Instruction:  "If  you  helteve  from  the  evi- 
dence that  the  defendant  Cartler,  has  in  his 
possession  or  under  his  control,  so  that  he 
might  have  produced  them,  books  or  papers 
which  contain  evidence  material  to  this  case, 
which  be  has  not  produced  In  evidence,  you 
have  a  right  .to  presume  that  such  books  and 
papers,  if  produced  In  evidence,  would  be  in- 
jurious to  his  case,  unless  you  find  that  snch 
presumptions  have  been  refuted  by  tbe  other 
credible  evidence  in  the  case."  In  Its  opinion 
the  court  says:  "It  Is  said,  however,  that 
other  books,  maps,  contracts,  etc.,  were  with- 
held. Some  of  these  were  pointed  out  In  the 
argument;  but  It  Is  not  shown  that  they  were 
called  for  by  the  plaintiff,  nor  that  they 
would  have  been  competent  evidence  on  be- 
half of  the  defendant  if  they  had  been  of- 
fered.  We  are  unable  to  see  how  they  could 


have  been  introduced  on  fata  behalf  as  pri- 
mary proof,  irtthout  the  consent  of  the  plain- 
tiff. No  presumption  against  blm  could, 
therefore,  arise  from  fals  ftiUure  to  produce 
them.  Whatever  Inferences  may  be  drawn 
against  the  party  by  reason  of  his  failure 
to  produce  evidence  In  his  possession  or  un- 
der bis  control,  are  allowed  on  the  theory 
that  he  willfully  withholds  such  evidence. 
His  conduct,  soys  Greenleaf,  is  attributed  to 
bis  supposed  knowledge  that  the  truth  would 
have  operated  against  him.  *  *  *  He  Is 
treated  In  law  as  a  'spoliator  of  evidence.* 

*  *  *  It  will  not  be  seriously  contended 
tbat  a  party  Is  to  be  treated  aa  a  *spoilat»r 
of  evidence'  merely  because  he  does  not  pro- 
duce books  and  papers  which  be  could  only 
offer  in  evidence  by  consent  of  bis  adversary, 
or  because  some  fact  might  be  developed  on 
tbe  trial  which  would  render  them  competent. 

*  *  *  The  case  is  certainly  one  falling 
within  tbe  ru^e,  that  where  the  evidence  la 
conflicting  and  Irreconcilable,  tbe  Instructiona 
to  the  Jury  must  be  accuratew  Here,  on  the 
evidence  actually  before  the  Jury,  a  verdict 
might  well  have  been  rendered  either  way. 
The  Jury  Is  told,  however,  that  from  the  mere 
absence  of  evidence  they  may  presume  against 
the  defendant  to  the  injury  of  his  cose.  To. 
what  extent  that  injury  might  have  been 
carried  In  the  minds  of  the  Jury  no  one  can 
tell.  It  furnished  a  broad  ground  npon 
which  to  condemn  the  entire  defense.  No 
one  can  say  with  confidence  that  It  may  not 
have  seriously  prejudiced  the  defendant's 
right  The  giving  of  It  was  manifest  and 
prejudicial  error,  for  which  the  Judgments  of 
the  circuit  and  appellate  courts  are  reversed 
and  the  case  remanded  to  the  circuit  court 
for  another  trial."  Peculiarly  applicable  to 
the  case  under  consideration  Is  the  latter 
portion  of  the  above  quotation. 

In  view  of  the  conflicting  and  Irreconcila- 
ble evidence  m  this  case,  the  Instruction 
necessarily  had  great  Influence  with  the  Jury, 
always  alert  to  secure  from  the  trial  judge 
some  Intimation  of  his  opinion  as  to  how 
the  case  should  be  decided.  For  the  error.t 
committed  In  admitting  as  evidence  the  mem- 
orandum referred  to,  and  In  giving  the  In- 
struction quoted,  the  Judgment  will  be  re- 
versed. . 

Reversed. 

The  CHIEF  JUSTICE  and  OUNTEB, 
concur. 


m  Colo.  8) 

UNION  COAL  &  COKE  CO.  v.  SUNDBERG. 

(Supreme  Court  ot  Colorado.   March  5,  1906.> 

1.  Master  and  Servant— Injubies  to  Sebv- 
ANT— Deatu  of  Servant— Dangerous  Ap- 
pliances—Contbibctort  Negligence. 
Defendant  operated  a  dangerous  tram  road 
up  the  side  of  a  mountain  to  the  entry  of  its 
coal  mine  and  posted  a  warning  at  the  bottom 
of  the  incline  prohibiting  employt^s  from  using 
the  tiam  can  as  means  of  access  to  [he  mfnc^ 
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though  its  saperiatendeDt  had  knowledge  that 
they  doinetimos  did  80  in  spite  of  tb«  warning. 
On  the  morning  ot  the  accident  deceased,  with 
other  miners,  boarded  an  empty  train  of  tram 
cars,  and  deceased,  instead  of  getting  ioaide  the 
car,  which  he  could  have  done,  took  a  position 
on  the  outside  of  the  front  end  of  the  fore- 
most car  of  the  train,  with  his  left  foot  on  the 
bumper  of  the  car  and  his  right  foot  on  the 
cable.  As  the  train  was  passing  over  a  "knuc- 
kle" in  tlie  tramway,  deceased  fell  or  was 
thrown  from  his  position,  and  was  ran  over 
and  killed.  Held,  that  dec«ised  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
2.  Appeal— Review  ot  Evidence—Contbib- 

UTORT  NtoLIOENCE — QUESTION  OF  Law. 

Where^  the  undisputed  evidence  as  shown 
in  the  appeal  record,  in  an  action  for  death 
of  a  BtTvant,  established  that  there  could  be  no 
recovery,  because  of  deceased's  contributory  neg- 
ligence, the  ruling  on  appeal  reversing  a  judg- 
ment for  plaintiGF  on  that  ground  was  a  ruling 
on  a  question  of  law,  and  not  an  invasion  of 
the  province  of  the  jury. 

ApponI  from  District  Court.  Las  Animas 
County;  Jesse  G.  Northeutt,  Judge. 

Action  by  Pidna  Sundberg  against  the  Un- 
ion Coal  &  Coke  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Wolcott,  Vaile  &  Waterman,  H.  H.  Dun- 
ham, and  W.  W.  Anderson  (Wm.  W.  Field, 
of  eounael).  for  appellant.  John  J.  Hendrlck, 
ti.  T.  Teaman,  and  John  A.  Gordon  (Calvin 
E.  Reed,  of  counsel),  for  appellee. 

MAXWELL,  J.  In  July,  1898.  appellant 
was  operating  a  coal  mine  in  Las  Animas 
county.  Ttic  mine  Is  situated  near  the  top 
of  a  mountain.  At  the  foot  of  the  mountain 
is  a  raili-oad  track.  The  output  of  the  mine 
fci  dclivo^d  to  tbe  railroad  cars  by  means  of 
ft  tramway  and  cars  operated  by  appellant. 
The  tramway  Is  built  on  the  slope  of  the 
raountnin,  from  the  platform  at  the  railroad 
track  to  tlie  entry  to  tlie  mine,  a  distance  of 
about  1,500  feet.  The  lower  900  feet  of 
track  is  laid  at  an  angle  of  10"  2Xy  from  the 
horizontal  and  the  upper  GOO  feet  at  an  angle 
of  32"  30*  from  the  horizontal.  From  the 
brow  of  the  moimtain,  or  "knuckle,"  as  It  Is 
termed  by  the  witnesses,  to  the  entry  to  the 
mine,  there  is  a  practically  level  space  of 
about  65  feet  On  this  level  space  there  are 
double  tracks  for  the  accommodation  of  emp- 
ty and  loaded  cars.  From  the  "knuckle"  to 
tlie  passing  point,  about  half  way  down  the 
incline,  there  ts  a  single  track.  At  the  pas^iing 
point  there  are  double  tracks  for  a  space 
Hufficiont  ta  allow  the  down-going  cars  to 
pass  the  up-comIng  cars  and  from  thence  to 
the  platform  at  the  foot  of  the  Incline  the 
track  Is  single,  where  there  Is  another  space 
of  double  tracking  for  the  accommodation  of 
empty  and  loaded  cars.  The  cars  upon  this 
tramway  are  operated  by  firavlty.  At  the 
entry  to  the  mine  are  two  drums  upon  a 
single  shaft,  upon  each  of  which  drums  Is 
wound  a  wire  cable  so  arranged  that  as  the 
cable  unwinds  from  one  drum  It  Is  wound 
upon  tlie  other.  One  end  of  the  cable  iH^lng 
attached  to  a  train  of  loaded  cars  and  the 


train  started  over  the  "knuckle"  down  the 
incline,  the  other  end  of  the  cable  having 
been  attached  to  a  train  of  empty  cars  at 
the  foot  of  the  incline,  the  weight  of  the 
train  of  loaded  cars  in  their  descent  unwind- 
ing the  cable  from  one  drum,  necessarily 
winds  upon  the  other  drum  the  cable  attach- 
ed to  the  train  of  empty  cars,  and  thus  the 
trains  of  cars  are  operated  up  and  down  the 
Incline.  To'  equalize  the  weight  of  the  p:B.ln 
of  loaded  cars  and  the  train  of  empty  cars, 
and  60  control  the  speed  of  both  trains,  a 
brake  band  encircling  the  drum  Is  provided 
which  is  operated  by  means  of  a  cable  at- 
tached to  one  end  thereof,  the  other  end 
being  stationary,  which  brake  cable  extends 
to  a  pilot  wheel  at  the  brow  of  the  hill  or 
"knuckle,"  Is  attached  thereto,  and  Is  under 
the  control  of  an  employe,  who  is  thus  situat- 
ed to  enable  him  to  have  at  all  times  an  un- 
ohsti'ucted  view  of  the  down-going  and  up- 
coming trains  on  the  tramway.  In  the  opera- 
tion of  the  trains  of  cars  upon  the  tramway, 
the  object  is  to  land  the  loaded  cars  on  the 
platform  at  the  foot  of  the  Incline,  and  the 
empty  cars  over  tlie  "knuckle"  and  upon  the 
level  space  at  the  eutry  to  the  mine.  Other- 
wise it  is  necessary  to  draw  the  empty  cars 
over  the  "knuckle"  liy  animal  power.  The 
length  of  the  cable  attached  to  the  trains  Is 
so  adjusted  that  the  operator  of  the  brake, 
by  controlling  the  speed  of  the  trains,  could 
and  did  accomplish  this  object.  When  a 
train  of  cars  is  drawn  over  the  "knuckle," 
the  application  of  the  brake  to  the  drum 
causes  It  to  stop,  and  the  cable  attached  to 
the  cars  drops  to  the  ground,  the  momentum 
of  the  cars  frequently  carrying  them  some 
distance  towards  the  entry  of  the  mine.  The 
cars  In  use  upon  the  tramway  are  about  9  feet 
long  consisting  of  a  rectangular  box.  resting 
upon  two  axles,  running  upon  4  wheels,  con- 
structed for  the  purpose  of  transporting  coal 
from  the  mine  and  supplies  to  the  mine,  and 
for  no  other  purpose.  There  are  two  wooden 
bumpers  on  each  end  of  the  cars  S  to  10 
inches  square.  The  cable,  a  one-inch  wire 
rope,  is  attached  to  the  bumpers  by  means 
of  a  rope  socket,  clevis,  and  pin.  A  train  of 
cars  consists  of  three  cars.  There  is  a  path- 
way or  trail  from  the  foot  of  the  mountain 
to  the  mine  for  the  use  of  employes  of  the 
mine.  Some  of  the  employes  used  the 
trail.  Many  of  them,  however,  rode  In  the 
empty  cars  up  the  incline  to  the  mine.  This 
practice  was  against  a  warning  posted  by 
the  company  at  the  foot  of  the  Incline,  al- 
though the  superintendent  of  the  company 
at  the  mine,  knew  that  it  woa  Indulged  In 
and  permitted  it  to  be  done. 

On  the  morning  of  July  25, 1901.  a  number 
of  the  employ^  of  the  mlue,  among  whom 
was  Charles  Sundberg,  were  at  the  foot  of 
the  Incline.  A  train  of  empty  cars  was 
about  to  start  up  the  Incline.  Six  of  the 
employes  got  Into  the  cars;  Charles  Sund- 
berg took  a  position  on  the  outside  of  the 
front  end  of  the  foremost  car  of  the  train, 
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his  left  foot  on  the  bumper  of  the  car,  his 
right  foot  on  the  cable.  The  train  Tvas 
drawn  to  tlie  top  of  the  Incline.  Just  after 
the  train  had  passed  over  the  "knuckle," 
Charles  Sundberg  fell  or  waa  thrown  from 
his  position  as  above  described,  acrosB  the 
track  in  front  of  the  train  of  cars,  was  run 
over  by  the  first  car  and  the  front  wheels  of 
the  second  car,  and  as  a  result  of  the  lu- 
Jaries  thus  received,  died  within  an  hour. 
His  widow  Instituted  this  suit  to  recover  dam- 
ages  for  his  death  alleging  in  her  complaint 
that  his  death  was  caused  solely  by  the 
nesligence  of  the  company,  and  while  the 
fttH^eased  was  in  the  exercise  of  due  care  and 
diligence,  and  free  from  any  carelessness  or 
negligence  on  his  part  The  defense  was  a 
general  denial  of  the  negligence  charged,  and 
contrlbntoi-y  negligence  of  the  deceased.  A 
trial  of  the  cause  to  a  Jury  resulted  in  a 
^-erdict  aud  Judgment  In  favor  of  plaintiff, 
for  the  sum  of  f5,000,  to  reverse  which  Is 
this  appeal. 

The  only  question  which  we  shall  discuss, 
and  which  to  our  minds  Is  decisive  of  the 
case,  is:  Did  the  negligence  of  deceased 
contribute  to  the  cause  of  his  death?  De- 
ceased was  a  man  34  years  of  age,  presum- 
ably of  average  Intelligence,  an  experienced 
loiaer.  He  had  been  employed  at  the  mine 
IG  mouths,  and  must  have  been  familiar  with 
this  tramway,  the  manner  of  operating  the 
trains  thereon,  and  the  appliances  by  means 
of  which  such  trains  were  operated.  The 
whole  scheme  was  open,  obvious,  and  easy 
of  comprehension  to  a  man  of  ordinary  in- 
telligence: no  bidden,  latent,  invisible,  or 
complex  agency,  power,  or  appliance  was  In 
use.  requiring  expert  knowledge  or  expe- 
rience to  understand  it  With  knowledge 
which  he  must  have  had  from  the  circum- 
stances of  the  case,  he  voluntarily,  without 
excnse,  and  recklessly  placed  himself  In  a 
position  of  known,  extreme,  and  perilous 
danger.  That  a  position  In  the  cars  was 
considered  dangerous  is  evidenced  by  the 
fact  that  the  company  posted  notices  warn- 
ing employes  of  the  danger  of  riding  In  them. 
If  It  was  dangerous  to  ride  in  the  cars,  the 
danger  of  riding  outside,  on  the  front  end 
of  the  foremost  car,  with  one  foot  on  the 
bomi>er  and  the  other  on  the  cable,  is  scarce- 
ly conceivable.  It  Is  not  claimed  that  any 
officer  or  agent  of  the  company  directed,  re- 
quested, permitted  or  knew  that  deceased 
took  the  described  .position  on  the  train, 
hence  his  act  was  voluntary.  The  evidence 
shows  that  S  or  0  men  could  ride  in  the  three 
cars,  hence  his  act  was  without  excuse,  as 
7  men  only,  including  the  deceased,  boarded 
this  train.  The  fact  that  none  of  the  men 
who  rode  in  the  cars  were  injured,  proved 
beyond  a  doubt,  that  the  act  of 'deceased 
was  reckless,  and  In  utter  and  absolute  dis- 
regard of  his  personal  safety.  It  is  difficult 
for  us  to  conceive  of  a  more  wanton  disre- 
gard of  every  impulse  and  principle  which 
should  govern  nud  control  men  of  ordinary 
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intelligence,  prudence,  and  care,  In  the  pres- 
ervation of  their  lives  and  safety,  than  was 
exhibited  by  the  deceased  In  this  case.  He 
certainly  was  the  author  of  his  own  misfor- 
tune, and  upon  him  alone  must  rest  the 
blame  for  the  deplorable  accident  which  re- 
sulted. If  a  recovery  could  be  sustained  un-  . 
der  the  undisputed  facts  in  this  case,  a  per- 
son may  bring  an  injury  upon  himself  and 
then  bold  another  responsible  in  damages 
therefor. 

For  the  law  decisive  of  (his  case,  it  Is  un- 
necessary to  look  beyond  the  reported  de- 
cisions of  the  courts  of  this  jurisdiction. 
The  case  most  nearly  in  point  as  to  the  facts 
involved,  is  that  of  Jackson  v.  Crilly,  16 
Colo.  103,  26  Pac.  331,  in  which  this  court 
said,  at  page  106  of  16  Colo.,  at  page  332 
of  26  Pac:  "The  testimony  clearly  shows 
that  the  deceased  was  in  a  place  of  known 
danger;  that  he  put  himself  in  this  place  of 
danger  voluntarily,  and  it  may  be  said  reck- 
lessly. It  Is  beyond  all  contradiction  that 
the  occupancy  of  the  place  of  danger  caused 
or  contributed  to  his  death.  If  he  had  been 
standing  up  or  seated  inside  the  box,  or  If 
he  had,  within  the  time  after  entering  the 
car  and  ascertaining  Its  crowded  condition, 
and  before  the  starting  of  the  train,  sought 
a  position  In  the  next  or  adjoining  car,  the 
lamentable  accident  would  probably  not 
have  resulted.  It  is  admitted  by  the  testi- 
mony and  by  the  strongest  witnesses,  and. 
It  might  t>e  said,  by  the  most  willing  wit- 
nesses, on  the  part  of  the  plaintiff,  that  by 
a  little  Inconvenience  to  himself  he  could 
have  stood  up  in  the  car  as  others  did,  and 
thus  avoided  the  accident.  There  was  room 
for  him  if  there  were  room  for  others,  and 
he  should  have  taken  a  place  of  safety.  He 
was  not  an  Infant  nor  non  compos.  The 
liability  of  the  company  waa  conditioned  up- 
on the  exercise  of  reasonable  and  proper  care 
and  caution  on  his  part  Without  the  latter 
the  former  could  not  arise.  He  took  upon 
himself  the  right  find  privilege  of  rldlug  on 
the  rear  end  of  a  box  car,  seating  himself 
upon  a  board  not  exceeding  in  tiiickness  two 
and  one-half  inches,  with  his  feet  elevated 
by  being  placed  upon  the  seat  directly  In 
front  of  him,  and  with  no  possible  oppor- 
tunity of  protecting  himself  in  case  of  a 
sudden  jolt  or  jar  of  the  car;  and  we  can- 
not escape  the  conclusion  that  his  death  was 
due  to  his  own  folly  and  recklessness.  He 
himself  was  the  author  of  his  own  misfor- 
tune. This  is  shown  with  as  near  an  ap- 
proach of  demonstration  as  anything  short 
of  mathematics  will  permit.  It  is  a  well- 
known  principle  of  law  that  where  a  man 
negligently  and,  without  excuse,  places  him- 
self In  a  place  of  known  danger,  and  thereby 
suffers  an  injury  at  the  hands  of  another, 
either  wholly  or  partially  by  means  of  his 
own  act,  he  cannot  recover  damages  for  the 
injury  sustained.  The  contributory  negli- 
gence which  prevents  recovery  for  an  injury, 
however,  must  be  such  as  co-operates  In 
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causing  the  Injury,  and  -without  which  the 
injury  would  not  have  happened.  The  true 
test  is:  Pid  the  plaintiff's  negligence  direct- 
ly contribute  to  the  production  of  the  injury 
complained  of?  If  It  did,  there  can  be  no 
recovery;  if  it  did  not,  it  is  not  to  be  eon- 
.  sldered."  And  again,  at  page  108  of  16  Colo., 
and  page  333  of  26  Pac. :  "Voluntarily,  as  one 
of  those  who  on  that  day  was  engaged  In 
the  pursuit  of  pleasure,  the  deceased  entered 
this  crowded  car,  and  assumed  a  dangerous 
position,  notwithstanding  the  fact  that  the 
adjoining  car  had  ample  room  in  which  be 
could  have  found  convenience,  comfort,  and 
safety,  and  seated  himself  on  the  rear  end 
of  the  car,  and  in  a  position  which  any  man 
of  ordinary  prudence  ought  to  know  was 
unsafe,  ought  to  know  that  in  case  of  the 
slightest  accident  or  Jolt  he  was  liable  to 
fall.  No  prudent  man  of  ordinary  Intelli- 
gence, sober,  in  full  possession  of  his  fac- 
ulties, wIUi  a  due  regard  for  his  life,  possess- 
ing some  knowledge  of  Journeying  by  rail- 
road, and  the  liability  to  accident  on  oc- 
casions similar  to  the  one  In  which  deceased 
lost  his  life,  could  fail  to  conclude  that  a 
more  perilous  situation  could  not  have  been 
assumed  by  any  one  than  that  taken  by 
CrlUy."  To  the  same  effect  see  Railroad  Co. 
V.  Martin.  7  Colo.  592,  593.  4  Pac.  1118; 
Lord  V.  Pueblo  S.  &  R.  Co.,  12  Colo.  390,  393. 
21  Pac.  148;  Victor  Coal  Co.  v.  Muir,  20 
Colo.  320,  330,  38  Pac.  378,  26  L.  R.  A.  435. 
46  Am.  St.  Rep.  299;  Acme  Coal  Co.  v. 
Mclver,  5  Colo.  App.  2G7,  281,  S8  Pac.  596. 

Under  the  facts  of  this  case,  the  evidence 
of  plaintiff  having  established  beyond  dis- 
pute, the  contributory  negligence  of  the  de- 
ceased, it  was  the  duty  of  the  court  under 
the  rule  established  In  this  Jurisdiction,  to 
have  directed  the  jury  to  return  a  verdict 
for  the  defendant,  upon  the  request  made 
therefor  by  the  defendant  at  the  close  of  the 
testimony.  This  request  was  denied,  which 
ruling  of  the  court  Is  assigned  as  error.  lu 
Behrens  v.  Railway  Co.,  5  Colo.  400,  404,  It  Is 
said:  "In  actions  of  this  character.  It  Is  In- 
cumbent upon  the  plaintiff  to  make  out  a 
prima  facie  case  In  bis  favor  showing  that 
the  damages  claimed  by  him  resulted  from 
the  negligence  of  the  defendant.  And 
where  it  aflarmatively  appears  from  his  own 
evidence  that  the  want  of  due  prudence  up- 
fm  his  part  was  the  proximate  cause  of  the 
Injury  complained  of,  it  becomes  the  duty  of 
the  court,  upon  a  motion  made  for  nonsuit, 
to  decide  as  a  question  of  law,  that  the  ac- 
tion cannot  be  maintained."  And  in  Lord  v. 
Pueblo  8.  &  R.  Co.,  supra:  "If  the  evidence. 
In  the  most  favorable  light  In  which  it  may 
reasonably  he  considered  In  behalf  of  the 
plaintiff,  shows  that  the  plaintiff  was  guilty 
of  negligence  which  contributed  to  cause  the 
Injury  as  alleged  and  without  which  the  in- 
Jury  would  not  have  happened,  then  the 
court  may  properly  nonsuit  the  plaintiff,  or 
direct  a  rerdict  lu  favor  of  defendant" 


Also  In  Railroad  Co.  t.  Ryan,  17  Colo.  98, 
28  Pac.  79:  "It  sometimes  happens  tbat 
evidence  tending  to  show  contributory  neg- 
ligence on  the  part  of  plaintiff  may  be  elicit- 
ed from  his  own  witnesses  when  giving  their 
testimony  In  chief.  In  such  case,  unless 
such  evidence  be  contradicted,  or  rebutted 
by  counter  evidence  tending  to  show  plain- 
tiff's diligence,  or  freedom  from  negligence, 
he  should,  of  course,  suffer  defeat,  either  by 
nonsuit  or  by  the  verdict  of  the  jury."  See 
also,  Jackson  v.  Crllly,  supra;  Railroad  Co. 
V.  Plckard,  S  Colo.  103,  6  Pac.  140;  Kennedy 
V.  Railway  Co.,  10  Colo.  493,  16  Pac.  210; 
Railroad  Co.  v.  Martin,  supra;  Man  v, 
Morre,  3  Colo.  App.  359.  33  Pac.  283;  Denver, 
etc.,  Co.  V.  Dwyer,  3  Colo.  App.  408.  41'1,  33 
Pac.  815.  Under  the  above  authorities  it 
was  the  duty  of  the  court  to  grant  defend- 
ant's request  for  a  directed  verdict.  Ita 
failure  to  do  so  was  error  which  will  neces- 
sitate the  reversal  of  the  judgment 

Upon  the  oral  argument,  it  was  very  for- 
cibly urged  by  learned  counsel  for  appellee 
that  a  leversal  of  this  case  would  Involve  a 
departure  from  the  established  rule  of  this 
court  that  the  verdict  of  the  jury  will  not  be 
disturbed  where  there  Is  evidence  to  support 
It,  and  that  the  question  of  contributory  neg- 
ligence having  been  submitted  to  the  jury 
and  decided  In  favor  of  plaintiff,  this  court 
should  not  Invade  the  province  of  the  jury. 
We  take  the  evidence  as  we  find  it  In  the 
record,  and  decided  on  the  undisputed  evi- 
dence there  could  be  no  recovery,  for  the 
reason  that  such  undisputed  evidence  dis- 
closes that  there  was  contributory  negli- 
gence on  the  part  of  the  deceased.  The 
court  must  decide  the  legal  effect  of  the  evi- 
dence in  the  record.  If,  from  the  undis- 
puted evidence,  one  Inference  or  conclusion 
only  can  be  drawn,  and  that  Is  that  there 
was  contributory  negligence,  it  must  be  sa^ 
adjudged  as  matter  of  law  and  the  court 
must  declare  the  law.  In  ruling  that  there 
was  contributory  negligence,  the  court  does 
not  rule  upon  a  question  of  fact,  for  the 
facts  were  undisputed.  "Where  a  Judge 
rules  that  there  Is  no  evidence  of  negligence, 
he  does  something  more  than  Is  embraced  in 
the  ordinary  ruling,  that  there  Is  no  evidence 
of  a  fact.  He  rules  that  the  acts  or  omis- 
sions proved  or  in  question  do  not  constitute 
a  ground  of  legal  liability  and  In  this  way 
the  law  is  gradually  enriching  itself  from 
daily  life."  Holmes,  Common  Law,  120. 
This  principle  applies  here,  for  we  rule,  not 
thnt  Uiere  Is  or  Is  not  evidence  of  a  fact  but 
that  the  disputed  facts  do  not  create  a  legal 
liability  by  reason  of  the  contributory  neg- 
ligence of  the  deceased.  It  seems  to  us,  that 
but  one  conclusion  can  be  drawn  from  the 
undisputed  facts  In  this  case,  and  that  such 
conclusion  Is  Indisputable,  viewing  the  evi- 
dence In  the  most  favorable  light  possible 
In  behalf  of  plaintiff,  and  that  Is  that  there 
waa  such  reckless  disregard  of  Ms  life  and 
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safety*  svdi  negligence,  npon  tiie  part  of  de- 
ceased, as  vae  tbe  direct  and  proximate 
«anBe  of  his  death. 

The  Judgment  will  be  reversed. 

Rerarsed. 

Tbe  OQIBF  JUSTICB!  and  GUNTER,  J., 
concnr. 


(35  Colo.  ESI) 

ORPHAN  BELLE  HIN.  ft  MILL.  CO.  v. 

PINTO  MIN.  CO.  et  al. 
(Supreme  Court  of  Colorado.  March  5,  1906.) 

1.  Mines  amd  Mihebai-s— Leases—Duties  of 
Lesseb. 

It  is  the  dQt7  of  a  leasee  of  a  mining  claim 
in  general  to  determine  the  underground  lines 
of  the  premises  held  under  the  lease. 

2.  Samb—Tebspass— Defenses— Instigation. 

Where,  during  mining  operations  by  tbe 
lessee  of  a  mining  claim,  the  general  manager 
of  the  lessee  asked  tbe  lessor's  manager  for  a 
survey,  a  statement  made  by  the  latter  that  the 
lessee  shoald  not  go  too  far  over  the  end  line, 
bnt  that  a  few  feet  would  not  make  any  differ- 
ence and  that  the  lessor's  manager  would  make 
an  arrangement  with  the  prenident  of  plaintiff, 
the  owner  of  an  adjoining  claim,  with  reference 
to  the  linear  did  not  amount  either  to  as  instt- 
gation  or  request  bj  the  lessor  corporation  to 
the  lessee  to  commit  a  trespass  on  the  ad- 
joining property. 

3.  Same— Officers— Scope  of  Authoritt. 

It  is  not  within  the  scope  of  tbe  general. 
anUiorit7  of  the  manager  of  a  mining  corpora- 
tion to  instigate  or  request  a  trespass  to  be 
committed  by  the  lessee  of  bis  corporatiou  bu 
as  to  make  Uie  trespass  the  act  of  the  corpora- 
tion, and  thereby  make  It  liable  as  a  willful 
tresiiaaser. 

In  Bane,  Appeal  from  District  Court,  El 
Paso  County;  ImvIb  W.  Cunningham,  Judge. 

Action  by  the  Pinto  Mining  Company  and 
another  against  the  Orphan  Belle  Mining  & 
Milling  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

William  C.  Robinson,  Spnrgcon  &  Casstdy, 
and  Tyson  S.  Dines,  for  appellant  Edward 
O.  Stlmson  (Charles  Cavender,  A.  H.  Martin, 
and  Curtis  Nye  Smithy  of  counsel),  for  appel- 
leea 

MAXWELL,  J.  The  Free  Coinage  Gold 
Mining  Company,  the  owner  of  the  Rising 
Sun  and  Pinto  mining  claims  in  the  Cripple 
Creek  district  leased  a  portion  thereof  to  the 
Pinto  Mining  Company.  The  Orpban  Belle 
Mining  ft  Milling  Company,  owner  oJ*  the  Or- 
phan No.  2  and  the  Ida  Belle  No.  1  and  the 
Ida  Belle  No.  2  mining  claims,  by  a  lease  in 
writing  and  under  seal  leased  &  portion  of 
such  claims  to  certain  parties  residents  of 
Henlngton,  Kan.,  who  organized  and  incor- 
porated under  the  laws  of  Kansas  tbe  Her- 
rlngton  Mining  ft  Milling  Company  and  as- 
signed their  lease  to  said  company.  This 
lease  described  the  leased  premises  as  fol- 
lows: "The  BOQth  serenty-flve  (75)  feet  of 
the  Orpban  (No.  2)  number  two  mining 
claim,  and  the  south  serenty-flTe  (75)  feet  of 
the  Ida  Belle  (No.  1)  number  one  claim; 


this  ground  being  a  portion  of  survey  No. 
8,149,  Cripple  Cre^  mining  district  El  I^' 
county,  state  of  Colorado.  Also  a  block  of 
ground,  situated  on  the  Ida  Belle  (No.  2)  num- 
ber two,  immediately  adjoining  on  the  west 
75  feet  by  100  feet  making  in  all  a  block  of 
ground  382  feet  by  76  feet"  The  premises 
covered  by  the  two  leases  adjoined  each 
other;  the  northerly  end  line  of  the  Free 
Coinage  Compnny's  property  being  tbe  south- 
erly end  line  of  the  Orphan  Belle  Company's 
property.  The  Free  Coinage  Company,  own- 
er, and  the  Pinto  Company,  lessee,  as  plain- 
tiffs, prosecuted  this  action  against  the  Or- 
phan Belle  Company  to  recover  the  value  of 
ore  alleged  to  have  been  taken  from  the  plain- 
tiffs' premises  by  tbe  Herrington  Company, 
lessee  of  tbe  Orphan  Belle  Company,  at  the 
Instigation  and  request  of  the  Orphan  Belle 
Company,  and  for  the  mutual  profit  and  ad< 
vantage  of  lessor  and  lessee.  The  Herring- 
ton  Company,  lessee,  was  not  made  a  party 
defendant  to  the  suit  The  portion  of  the 
amended  complaint  charging  the  trespass  Is 
as  follows:  "That  the  defendant's  said  les- 
sees, at  the  Instigation  and  request  of  the  de- 
fendant &nd  acting  in  conjunction  therewith, 
and  for  the  mntual  profit  and  advantage  of 
said  lessees  and  said  defendant  and  by 
means  of  a  certain  shaft  upon  tbe  said  ad- 
jacent land,  and  of  levels,  drifts,  cross-cuts 
and  stopes,  and  between  the  Ist  day  of  Dec- 
ember 1897,  and  the  30th  day  of  March,  1898, 
penetrated  Into  and  upon  the  lands,  premises, 
mines  and  mining  claims  aforementioned. 
*  *  *  and  by  means  of  said  underground 
workings  then  and  there  willfnlly,  wrong- 
fully, knowingly  and  unlawfully,  and  with- 
out license  or  consent  of  these  plaintiffs  or 
either  of  them,  •  »  •  extracted  there- 
from, and  converted  to  their  own  use  and 
benefit  large  quantities  of  gold-bearing  quartz 
or  rock  of  great  value,  and  plaintiffs  further 
aver  that  the  said  lessees  between  tbe  1st 
day  of  December,  1897  and  the  30th  day  of 
March,  1898,  ot  the  instigation  and  request  of. 
and  In  conjunction  with  tbe  said  defendant 
and  for  the  mutual  profit,  gain  and  advantage 
of  themselves  and  the  said  defendant  as 
aforesaid,  have  extracted,  taken  out  and 
carried  away  244  tons  of  ore  and  gold-bearing 
rock  or  quartz  from  the  veins,  lodes  and 
ledges  aforesaid,  which  ores  and  gold-hear- 
ing rock  or  quartz  was  then  and  there  of  the 
reasonable  value  of  $17,080."  Trial  to  a  jury 
resulted  In  a  verdict  and  judgment  in  favor 
of  plaintiffs  In  tbe  sum  of  $8,450,  to  reverse 
which  Is  this  appeal. 

Tbe  evidence  established,  that  during  the 
time  Included  in  this  controversy  the  Orphan 
Belle  Company  was  not  conducting  mining 
operations  upon  its  property  or  any  portion 
of  It ;  that  J.  B.  Hunter  was  manager  of  that 
company;  that  Fred  Johnson  until  January 
34,  1898,  was  the  superintendent  of  the  Her- 
rington Company ;  that  as  such  superintend- 
ent he  bad  exclusive  charge  and  control  of  the 
work  done  on  the  premises  held  under  lease  br 
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.the  Herrington  Company,  subject  to  the 
orders  of  the  officers  of  said  company ;  that 
the  Orphan  Belle  Company  had  nothing  to  do 
or  say  with  reference  to  where  the  work 
should  be  done  within  the  lines  of  the  prem- 
ises leased  to  the  Herrington  Company,  this 
matter  being  entirely  under  the  control  of 
Johnson,  the  superintendent  of  that  company ; 
that  the  actual  trespass  was  Initiated  and  at 
least  a  portion  of  it  committed  by  the  Her- 
rington Company,  between  the  middle  or 
latter  part  of  December  1897  and  January  24, 
1898;  during  the  time  Johnson  was  superin- 
tendent of  the  Herrington  Company  and  un- 
der his  direction ;  that  Johnson  did  not  know 
where  the  end  line  was ;  that  no  surrey  to  de- 
termine the  position  of  the  end  line  had  been 
made;  that  he  did  not  Intend  .to  go  over  the 
line;  that  he  did  not  know  he  was  over  the 
line  at  the  time  he  left  the  employ  of  the  Her- 
rington Company  January  24,  1898,  but  learn- 
ed that  fact  by  measurements  made  subse- 
quent to  that  date.  Testimony  was  Intro- 
duced to  establish  the  extent  of  the  trespass, 
and  the  value  of  the  ore  extracted.  The  on- 
ly evidence  Introduced  to  establish  the  al- 
legations of  the  complaint,  as  quoted,  was 
that  of  Johnson,  who  testified  that  the  tres- 
pass was  made  between  December,  1897,  and 
January,  1898,  by  him  as  superintendent  of 
the  Herrington  Company ;  tliat  be  shipped 
ore  from  the  trespass  stope.  "Q.  Did  you 
have  a  conversation  with  Mr.  Joe  Hunter 
about  the  work  you  were  doing  at  that  time? 
A.  I  did.  Q.  State  what  that  conversation 
was  and  when  it  was,  as  near  as  you  can  tell. 
(Defendant  objects,  being  immaterial.  Ob- 
jection overruled.  Defendant  excepts.) 
Q.  State  the  conversation.  A.  Mr.  Hunter 
was  the  general  manager  of  the  Orphan  Belle, 
and  as  such  had  general  supervision  over  the 
lease,  and  also  in  regard  to  shipping  ore. 
(Defendant  objects  to  and  moves  to  strike 
out  that  portion  of  the  foregoing  answer  with 
reference  to  the  general  supervision  over  the 
lease,  being  a  conclusion  of  the  witness  and 
not  a  statement  of  fact.  Motion  denied.  De- 
fendant excepts.)  Q.  Go  on.  A.  And  when 
T  came  toward  the  Pinto  line  I  asked  Mr. 
Hunter  for  a  survey,  and  he  told  me  that  he 
would  get  one  as  soon  aa  he  could ;  to  go  on 
and  not  go  over  too  far,  but  a  few  feet  would 
not  make  any  difference,  as  he  would  make 
an  arrangement  with  Mr.  Strong;  that  he 
would  not  object  if  Mr.  Strong  went  over  a 
few  feet  on  his  lines  and  he  didn't  think  it 
would  be  any  trouble."  The  Mr.  Strong  re- 
ferred to  In  the  above  testimony  was  the 
president  of  the  Free  Coinage  Gold  Mining 
Company,  one  of  the  plaintiffs  In  this  suit. 
Upon  cross-examination  this  witness  repeated 
In  substance  the  foregoing  testimony,  but  It 
also  appears  from  the  cross-examination  of 
thia  witness  that  Hunter  had  nothing  what- 
ever to  do  with  the  work  done,  or  where  It 
was  done,  by  the  Herrington  Company  or  its 
employ^,  except  as  tt  aj>pears.  without  dis- 
pute, that  Hunter  was  manager  of  the  Or- 


phan Belle  Company.  The  forgoing  is  all 
the  evidence  introduced  by  plaintiff  upon  this 
point.  Mr,  Hunter  testified  with  reference  to 
this  conversation :  "I  heai"d  the  testimony  of 
Mr.  Johnson  as  to  a  conversation  I  had  with 
him  some  time  In  January,  1898,  or  Decem- 
ber, 1897.  I  don't  think  I  ever  had  any  talk 
with  him  or  ever  made  the  statements  to  him 
concerning  which  he  has  testified."  No  evi- 
dence was  offered  to  prove  the  scope  of 
Hunter's  authority  aa  manager  of  the  Orphan 
Belle  Company. 

Appellees  concede  that  a  lessee  Is  not  the 
agent  of  the  lessor  In  any  sense  or  to  any 
extent  whatever,  and  that  the  owner  of 
leased  premised  Is  not  liable  for  a  trespass 
committed  by  Its  lessee  upon  adjacent 
premises.  Their  contention  Is  thus  stated 
in  their  printed  brief:  "The  appellees  do 
not  seek  to  hold  the  appellant  merely  be- 
cause It  was  the  lessor  af  the  Herrington 
Company;  but,  the  relation  of  landlord  and 
tenant  entirely  aside,  the  appellant  ought 
to  be  held  because  It  instigated  and  Incited 
the  Herrington  Company  to  act  as  it  did, 
and  because  it  shared  in  the  profits  of  the 
trespass,  knowing  that  the  trespass  had  been 
committed.  This  is  a  liability  which  it  would 
have  to  bear  even  were  it  an  entire  stranger 
to  the  title  to  tfie  premises  occupied  by  the 
Herrington  Company  under  its  lease.  It  is 
no  question  of  liability  of  a  master  for  the 
wrongful  acts  of  his  servant  It  is  no 
question  of  the  lessee's  agency  for  the  lessor. 
It  Is  no  question  of  the  reaponslbility  of  a 
principal  for  unautiiorized  acts  of  an  inde- 
pendent contractor.  It  is  no  question  of  the 
responsibility  of  a  principal  for  the  acts  of 
an  agent  employed  to  do  something  other 
than  the  act  complained  of.  It  Is  purely  a 
question  of  whether  the  appellant,  In  the 
lawful  meaning  of  the  word,  participated 
In  the  trespass  or  incited  or  encouraged  it, 
nr  knowing  that  it  had  been  committed 
shared  In  the  profits  resulting  from  It." 
Again  they  say:  "Under  no  possible  theory 
of  the  case  could  the  defendant  be  held 
guilty  of  an  innocent  trespass.  The  defend- 
ant was  guilty  of  willful  trespass  or.  noth- 
ing." This  contention  Is  based  entirely  upon 
the  conversation  between  Hunter,  the  man- 
ager of  the  Orphan  Belle  Company  (lessor), 
and  Johnson,  superintendent  of  the  Herring- 
ton Company  (lessee).  At  the  time  this  con- 
versation took  place  the  Orphan  Belle  Ccku- 
pany  had  no  control  or  authority  whatever 
over  the  underground  operations  of  the  Her- 
rington Company.  It  was  conducting  no 
mining  operations,  and  bad  no  manager  or 
agent  authorized  to  direct  mining  opera- 
tions. It  was  a  lessor  company  and  did  not 
have  possession  of  Its  mining  property  ex- 
cept as  It  had  such  possession  through  Its 
lessees.  So  far  aa  appears  from  the  record, 
it  was  under  no  obligation  to  furnish  its 
lessees  with  an  underground  survey;  the 
lease  granted  by  it  was  in  writing  and  under 
seal  and  definitely  fixed  and  detenolaed  the 
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boundaries  of  the  leased  premises.  For 
augbt  tbat  appears  In  this  record,  it  was  tbe 
duty  of  tlie  lessee  to  determine  the  mido:- 
groand  lines  of  tbe  premises  it  held  under 
the  lease.  The  law  Imposes  upon  the  one 
mining  tbe  property  the  burden  of  having  a 
survey  to  determine  the  location  of  tbe 
lines  underground.  Johnson  did  not  know 
where  the  line  was;  did  uot  know  that  he 
was  committing  a  trespass;  did  uot  intend 
to  commit  a  trespass.  Hunter,  who  derived 
his  information  from  Johnson,  certaiuly  did 
not  know  that  a  trespass  was  being  com- 
mitted or  was  contemplated.  No  officer  of 
tbe  Orphan  Belle  Company  knew  that  a  trea- 
puss  had  been  committed  until*  mouths  after 
the  same  was  committed,  and  necessarily 
did  not  know,  at  the  time  It  received  royal- 
ties on  tbe  ore  extracted  from  the  tres- 
pass atope,  that  it  was  recelvli^  tbe  fruite 
of  a  trespa^.  Tbe  only  authority  cited  by 
appellees  in  support  of  its  position  is  Mining 
Company  t.  Mining  Company,  11  Colo.  223- 
237,  17  Pac.  760.  766  (7  Am.  St.  Bep.  22G) 
from  which  the  following  extract  Is  quoted: 
"Tbe  superintendent,  Bearce,  In  miuing  tbe 
ore  acted  for  appellant  and  within  tbe  scope 
of  his  employment  He  did  not  act  for  him- 
self, nor  for  a  stranger,  and  It  is  impossible 
tbat  one  should  act  for  no  one.  Nor  does 
it  apiiear  tbat  he  committed  the  wrong  from 
any  spirit  of  actual  malice  or  hostility  to- 
wards appellee,  but  solely  in  the  inter^t  of 
appellant  •  •  •  Everytblug  was  done 
in  its  name.  His  salary,  If  be  was  paid  for 
his  services,  was  paid  by  the  appellant,  and 
tbe  entire  profits  of  his  operations  went  Into 
the  coffurs  of  bis  employer.  Tbe  scope  of  an 
agent's  employment  Is  said  in  Klngsley  v. 
Fitts,  51  Vt  4161,  to  be  determined  not 
alone  from  what  the  principal  may  hare 
told  tbe  agent  to  do  but  from  what  he 
knows,  or  in  tbe  exercise  of  ordinary  care 
and  prudence  ought  to  know,  the  agent  Is 
doing  in  the  transaction.'  *  *  *  He  was 
tbe  representative  of  the  company,  as  much 
so  as  would  have  been  the  president  and  all 
tbe  otiier  directors  of  tbe  company  had  they 
exercised  the  same  powers  as  tbe  superin- 
tendent *  *  *  *A  person  thus  placed  by 
a  corporation  In  such  a  position  and  author- 
ity may  be  fairly  considered  as  Its  repre- 
sentative pro  bac  rice.' "  The  facts  as  set 
forth  in  the  quotation  clearly  distinguish  the 
above  case  from  the  case  under  consider- 
ation. 

Attributing  to  tbe  language  o^  Hunter  Its 
broadest  possible  meaning,  we  do  not  believe 
that  It  can  be  construed  Into  an  Instigation 
or  request  of  tbe  lessor  corporation  to  its 
lessee,  to  commit  the  trespass  complained  of 
herein,  under  the.facts  of  this  case.  It  can- 
not be  held,  that  appellant  participated  In 
tbe  trespass  or  shared  In  the  profits  there- 
of, knowing  It  had  been  commlttedf  for  the 
reason,  tbat  neither  Johnson  or  Hunter  or 
any  officer  of  the  Orphan  Beile  Company,  at 
tbe  time  It  receh-ed  royalties  on  the  ore 


taken  from  the  trespass  stope.  knew  tbat  a 
tr^pass  had  been  eommltted.  It  Is  familiar 
law  that  a  corporation  can  only  act  through 
Its  agents,  and  their  acts  within  tbe  scope 
of  their  autborl^  are  tbe  acts  of  the  corpo- 
ration. The  converse  of  this  position  Is  law. 
The  acte  of  an  agent  of  a  corporation  be- 
yond the  scope  of  his  authority  do  not  bind 
It  It  is  not  within  the  scope  of  the  general 
authority  of  a  manager  of  a  mining  corpo- 
ration, to  Instigate  or  request  a  trespass  to 
be  committed  by  tbe  lessee  of  bis  coriura- 
Uon,  so  as  to  make  such  trespass  the  act 
of  tbe  corporation,  and  thereby  make  It 
liable  as  a  willful  trespasser.  In  the  ab- 
sence of  all  proof  as  to  tbe  authority  of  the 
manager  of  the  Orphan  Belle  Company  In 
this  matter,  it  cannot  be  presumed  that  he 
bad  any  authorl^  whatever,  except  such 
as  pertahis  to  tbe  office  of  manager.  In 
any  view  which  we  can  take  of  this  case, 
as  presented  upon  this  record,  tbe  plaintiffs 
below  should  not  hare  recovered. 

At  tbe  close  of  tbe  traUmony.  defendant 
requested  an  Instructed  verdict  ta  Its  favor. 
This  request  was  refused,  and  error  Is  as- 
signed thereon.  The  assignment  of  error  is 
well  taken.   The  ludsnient  will  bp  reversed. 

Beversed. 

CAMPBELL  and  GODDABD,  JJ.,  not  ' 
participating. 


(86  Colo,  ns) 

PATRICK  V.  BROWN. 

(Supreme  Court  of  Colorado.  March  6.  1906.) 

1.  Trespass— Action— Possession  bt  Plaih- 
TiFr. 

One  without  title  must  have  had  actual 
possession  in  order  to  maintain  an  action  for 
trespass  on  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trespass.  S§  32-47.] 

.2.  Appeal— Review— Vebdicib— Conflicting 
Evidence. 

A  verdict  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

3.  Justices  of  the  Peace  —  Jubisdiction— 
Title  to  Real  Estatb. 

2  Mills'  Ann.  St.  {  2630.  provides  that, 
if  in  any  action  before  a  justice  of  the  peace 
relating  to  real  estate  it  shall  appear  that  the 
title  is  in  dispute,  the  justice  shall  certify  the 
cause  to  the  district  conrt  Heid,  that  an  ac- 
tion for  trespass  on  land,  where  plaintiff  re- 
lied on  possession  alone,  was  not  within  the 
statute. 

[Ed..  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Justices  of  the  Peace,  S  81.] 

4.  Same— Appeal. 

Where  a  justice  has  no  jurisdiction  of  the 
cause  of  action,  the  county  court  has  none  on 
appeal 

fEd.  Note. — For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Justices  of  the  Peace,  §8  472-4T4.j 

Appeal  from  Otero  County  Court;  Marion 
F.  Miller,  Judge. 

Action  by  G.  F.  Patrick  against  R.  W. 
Brown.  From  a  judgment  In  favor  of  defend- 
ant, plaintiff  appeals.  Affirmed. 
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L.  A.  Crane  and  O.  F.  Patrldc,  for  appellant 
Fred  A.  Sabln  and  R.  S.  Beall,  for  appellee. 

MAXWELL,  J.  This  controTersy  Is  the 
resalt  of  an  attempt  by  appellant,  plaintiff 
below,  to  Inclose  for  grazing  purposes  a 
large  tract  of  land  In  Otero  county.  Judg- 
ment by  default  having  been  rendered  lu  a 
justice  court  against  appellee,  upon  appeal 
by  him  to  the  county  court  a  trial  to  a  jury 
resulted  in  a  verdict  and  Judgment  In  his 
favor,  to  reverse  which  Judgment  this  appeal 
was  taken  to  the  Court  of  Appeals. 

From  the  testimony  it  appears  that  the 
action  was  trespass,  alleged  to  have  been 
committed  by  appellee  In  allowing  his  cattle 
to  graze  upon  land  claimed  to  be  In  the  pos- 
session of  appellant.  There  being  no  plead- 
Ings  In  the  case,  the  issues  presented  must 
be  determined  by  the  evidence  adduced  at 
the  trial.  Plaintiff  maintained  that  he  was 
in  the  actual  and  exclusive  po^esslon  of  a 
large  tract  of  grozing  land.  To  prove  such 
possession,  be  and  his  witnesses  testified 
that  he  constructed  several  miles  of  wire 
fence,  joining  thereby  several  detached  por- 
tions of  fence  owned  by  other  parties  and 
making  thereof  a  continuous  line  of  fence 
Inclosing  the '  tract  of  land  of  which  he 
claimed  the  actual  and  exclusive  possession; 
that  he  kept  fence  riders  along  the  line  of 
this  fence  to  Inspect  and  repair  the  same 
when  necessary.  It  also  appeared  from  plain- 
tlfTa  evidence  thiat  a  portion  of  the  land  In- 
closed was  government  land;  that  a  portion  of 
the  fence  only  Is  4,^  feet  high;  that  several 
miles  of  fence  is  a  two-wire  fence;  that  quite  a 
lot  of  cattle  which  did  not  belong  to  plaintiff 
were  within  the  Inclosure;  that  the  fence 
Inclosed  a  county  road;  that  defendant's  cat- 
tle were  In  the  pasture  before  the  fence  was 
put  there:  that  the  land  was  open  range  wben 
defendant  went  there  with  hia  cattle.  The 
alleged  damages  were  testifled  to.  Defendant 
and  hia  witnesses  testified,  ns  to  the  character  ■ 
of  the  fence;  that  several  miles  of  it  consisted 
of  two  wires  only;  that  the  cattle  drifted  on 
to  the  land  Inctosed  within  the  fence,  and 
out  on  the  commons;  that  the  land  which 
plaintiff  claimed  to  be  in  possession  of  was 
open  range  when  defendant  drove  his  cattle 
upon  the  land;  that  the  fence  testified  to 
by  plaintiff,  did  not  inclose  the  land  at  the 
time  defendant  entered  upon  the  land;  that 
defendant's  cattle  went  from  the  public  high- 
way to  the  land;  that  the  fence  built  by 
defendant  inclosed  this  public  highway;  that 
defendant  was  in  possession  of  a  house  and 
a  quarter  section  of  land  attempted  to  be 
inclosed  by  plaintiff  under  a  license  from  the 
owner  thereof,  at  the  time  plaintiff  built  a 
portion  of  the  fence;  that  there  was  no  fence 
between  tbia  quarter  section  of  land,  which 
defendant  occupied,  and  the  land  claimed  by 
plaintiff;  that  other  cattle  than  plalntlfTa 


were  grazing  on  the  land.  Plaintiff  relied 
solely  on  possession  of  the  land  Inclosed  by 
him.  To  maintain  bis  action  it  was  necessary 
for  him  to  prove  actual  possession.  Sullivan 
v.  Clements,  1  Colo.  261.  The  question  of 
plaintiff's  possession  was  submitted  to  the 
jury  under  proper  Instructions,  decided  ad- 
versely to  plaintiff  upon  conflicting  testimony, 
and  we  are  concluded  by  the  verdict,  provided 
no  error  In  the  rulings  of  the  court  Intervened 
at  the  trial. 

The  only  assignments  of  error  called  to  our 
attention  by  appellant  are  based  upon  alleged 
errors  of  the  court  In  rulings  upon  the  admis- 
sion of  testljnony  Introduced  by  appellee, 
viz.,  as  to  the  authority  of  appellant  to  In- 
close the  quarter  section  of  land  of  which  ap- 
pellee was  In  possession,  the  license  of  ap- 
pellee to  occupy  such  land,  and  the  existence 
of  a  county  road  within  the  alleged  incloenr& 
The  testimony  objected  to  all  wait  to  the 
question  of  appellant's  actual  possession  of 
the  land,  and  not  to  any  question  of  title 
or  boundaries  of  the  land.  Appellanfa  ob- 
jection to  such  testimony  urged  here  Is  that, 
the  action  having  originated  In  a  justice 
court,  such  court  not  having  jurisdiction  to 
hear  or  determine  questions  of  title  or  bound- 
aries, the  county  court  had  no  jurisdiction 
on  appeal.  2  Mills'  Ann.  St  S  2630,  la  relied 
upon:  "If  In  any  action  before  a  justice  of 
the  peace  relating  to  real  estate.  It  shall  ap- 
pear that  the  title  or  boundaries  are  In  dis- 
pute, the  Justice  shall  certify  the  cause  and 
transmit  the  papera  to  the  district  court  of 
the  same  county." 

From  a  review  of  the  testimony  adduced 
at  the  trial  It  appears  that  there  was  no  dis- 
pute as  to  either  the  title  or  boundaries,  with- 
in the  meaning  of  the  statute  above  quoted. 
Neither  party  claimed  title,  except  by  pos- 
aesRlon,  and  no  attempt  was  made  by  either 
party  to  establish  boundaries.  Robinson  v. 
Compher,  18  Colo.  App.  843,  57  Pac.  754,  and 
Rosengrave  v.  Clelland,  16  Colo.  App.  474. 
66  Pac.  448,  are  cited  in  support  of  appel- 
lant's position.  In  Robinson  v.  Compher, 
supra.  It  was  held  that  under  our  statutes 
a  justice  of  the  peace  baa  no  Jurisdiction  of 
an  action  to  settle  partnership  accounts,  it 
being  an  equitable  matter,  and  that  the  coun- 
ty court  can  acquire  no  Jurisdiction  on  appeal, 
where  a  justice  of  the  peace  has  no  Juris- 
diction. In  the  Rosengrave  Case  the  same  rule 
was  applied,  where  an  equitable  defense  was 
sought  to  be  Interposed  In  the  county  court 
m>on  an  appeal  from  a  Justice  of  the  peace. 
Thus  !t  Is  seen  that  the  above  authorities 
are  not  In  point.  The  objection  to  the  tes- 
timony urged  by  appellant  Is  not  tenable^ 

Jndfcment  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  GUNTER, 
concur.  ' 
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STONB  V.  VICTOR  BLECTRIO  CO. 
(Sapreme  Court  of  Colorado.   April  2,  J906.) 

1.  cobporatrors-— foneion  cobpobations— 
Tkaksactino  Business  is  State— Applica- 
tion OP  Statute. 

T*W8  1901,  pp.  118,  121,  c.  52,  SS  4. 
10,  reqnirioK  foreign  corporations  doing  busi- 
ness in  the  state  to  make  certain  filings  in  the 
office  of  the  Secretary  of  State,  to  pay  certain 
taxes  and  fees,  etc,  has  no  application  to 
bnsliiMg  transacted  by  a  foreign  corporation 
before  tbe  statate  wae  enacted. 

2.  Depositions — Pbelihinabt  Paoor  —  Ab- 
8BIVCE  OB  Inubmitt  of  Witness— FoBEiGN 
Depositions. 

Civ.  Code,  i  343,  providing  that  before 
depositions  are  admitted  in  evidence  it  must 
be  shown  that  the  d(>poneots  continued  to  be 
absent  from  the  county  or  were  Infirm  at  the 
time  of  trial,  has  no  application  to  depoaitions 
taken  oatsfde  of  the  state. 

3.  A^BAt^PBESERVINO  GbOUNDS  OF  EBBOB 

BEI.OW— Failure  to  Object  ob  Except. 
Id  an  actios  for  the  contract  price  of  a 
machine,  a  judgment  for  plaintiff  cannot  be 
reversed,  on  the  ground  that  the  contract  con- 
tained A  warranty  with  which  the  machine  did 
not  comply,  where  the  record  contains  no  assign- 
ments of  error  to  instructions  and  no  objec- 
tions or  exceptions  were  saved  relative  to  the 
verdict. 

4.  Baler— BBBAca  of  Wabbantt— Dutt  io 
Retdhn  Goods. 

A  contract  for  the  sale  of  a  machine  pro- 
vided that  if,  upcm  test,  it  did  not  prove  satis- 
factory the  buyer  should  retnm  ft.  and  the 
seller  would  repay  whatever  had  been  paid  on 
it.  The  buyer  notified  the  seller  that  the  ma- 
chine was  unsatisfactory,  and  the  seller  directed 
the  buyer  to  ascertain  the  cost  of  having  it  re- 
paired 80  as  to  be  satisfactory.  Disregarding 
this  direction,  the  buyer  retained  the  machine 
and  refused  to  pay  the  purchase  price.  Beld, 
that  it  was  the  buyer's  duty  to  advise  the  seller 
of  tLBj  money  which  hod  been  paid  ont  upon  the 
machine  and  to  return  the  same,  and  that  he 
could  not  defend  an  action  for  the  purchase 
price  of  the  machine  upon  the  ground  that  it 
was  unsatisfactory. 

Appeal  from  Arapahoe  Coonty  Court; 
Ben  B.  Llndsey,  Judge. 

Action  by  tbe  Victor  Electric  Company 
against  George  U  Stonew  From  a  Judgment 
for  plaintiff,  defendant  aj^als.  Affirmed. 

Frank  S.  Tesch,  for  appellant  Carlow, 
Skelton  &  Morrow,  for  appellee. 

CAMPBELL,  J.  This  action  was  begun  In 
the  court  of  a  justice  of  the  peace  to  recover 
the  sum  of  $77  for  an  electrical  machine, 
called  a  "rotary  traosformer,"  sold  by  the 
plaintiff  to  tbe  defendant  There  was  a 
judgment  for  plaintiff,  both  In  tbe  justice 
court  and  also  upon  defendant's  appeal  there- 
from in  the  county  court;  and  defendant  Is 
here  wttb  his  appeal. 

1.  A  number  of  speclOcatlons  of  error  are 
directed  to  rulings  of  tbe  trial  court  upon 
the  evidence.  Without  indicating  the  char- 
acter of  these  objections,  It  Is  sufficient 
m«ely  to  say  tbat  our  examination  leads  us 
to  believe  tbat  these  assignments  are  not 
well  taken. 

2.  The  defendant  properly  queatlonied,  be- 
low and  here^  the  right  of  the  plaintiff  to 


maintain  the  action.  Sections  4,  10,  c.  62, 
pp.  118,  121,  of  the  Laws  of  1901,  require, 
among  other  things,  tbat  a  foreign  corpora* 
'tion  doiDg  business  In  this  state  sbali  make 
certain  filings  in  the  office  of  the  Secretary 
of  State,  and  pay  certain  taxes  and  fees,  and 
receive  from  that  officer  a  certificate  or  per- 
mit to  do  business  In  this  state,  and  until 
sucb  payments  are  made  and  certificate 
issued  It  is  prohibited  from  transacting  busi- 
ness, or  prosecuting  or  defending  any  action 
in  the  courts  of  tbe  state.  Plaintiff  is  an 
IlUuols  corporation  doing  business  In  the 
city  of  Chicago.  Tbe  machine,  for  the  pur- 
chase price  of  which  tbis  action  was  brought 
was  ordered  by  defendant,  who  is  a  dentist 
In  thp  city  of  Denver,  by  a  letter  written  In 
Denver  and  transmitted  to  Chicago  to  plain* 
tlft.  The  machine  was  manufactured  In 
Chicago,  and  shipped  there  by  the  plaiutifl 
to  the  defendant  and  received  by  the  latter 
In  tbe  city  of  Denver.  Whether  the  sections 
of  the  statute  Invoked  apply  to  this  trans- 
action we  do  not  decide.  Tbe  defendant's 
point  Is  not  well  taken,  because  the  contract 
of  sale  was  made,  and  defendant's  liability 
thereunder  accrued,  before  the  statute  in 
question  was  enacted.  We  do  not  believe 
tho  statute  was  intended  to  be  retroactive, 
and  Its  provisions  are  not  applicable  1»  this 
case.  Texas  Land  &  Mortgage  Co.  v.  Wors- 
bam.  76  Tex.  556.  13  S.  W.  384;  Mlddlebrook 
V.  David  Bradley  Mfg.  Co.  (Tex.  Civ.  App.) 
27  S.  W.  109. 

3.  It  is  said  that  the  trial  court  committed 
error  in  permitting  depositions,  taken  in 
behalf  of  the  plaintiff  In  the  state  of  Illinois, 
to  be  read  at  the  trial  without  affidavit  or 
oral  testimony  that  the  witnesses  who  gave 
them  continued  absent  from  the  coun^  or 
w«re  infirm  at  tbe  time  of  the  trial.  This 
objection  might  be  disregarded,  because  the 
abstract  does  not  Include  the  portion  of  the 
record  showing  such  ruling.  There  Is,  how- 
ever, no  merit  in  the  contention,  for  tbat 
provisloD  of  section  343  of  the  Civil  Code 
requiring  such  proof  Is  ai^Ilcahle  only  where 
the  depositions  are  taken  in,  and  not  out  of, 
the  state. 

4.  The  principal  objection  argued  goes  to 
the  merits  of  the  controversy.  Defendant's 
main  defense  Is  that  as  a  part  of  the  contract 
of  sale  the  plaintiff  absolutely  warranted  tbe 
machine  to  be  fit  and  suitable  for  the  purpose 
for  which  It  was  ordered,  and  that  since 
there  was  a  breach  of  this  warranty,  he 
might  retain  the  machine,  as  he  did,  and 
by  way  of  counterclaim  recover  for  the 
expenses  to  which  he  was  put  In  attempting 
to  repair  the  same  so  as  to  make  It  fit  and 
suitable  for  bis  purpose,  and  also  for  dam- 
ages to  bis  business  which  be  suffered  as  the 
result  of  being  deprived  of  a  machine  which 
was  essential  to  the  conduct  of  bis  business. 
If  defendant's  construction  of  tbe  contract 
be  correct,  we  cannot,  in  the  present  state 
of  the  record,  say  that  this  judgment  should 
be  revorsed  for  Uie  reasons  which  he  urges. 
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There  are  no  assignments  of  error  to  the 
instmetions,  and  they  are  not  reproduced  in 
the  abstract  If  It  be  true,  as  defendant 
awerts,  that  the  jury  disregarded  these  In- 
Btmctions  and  returned  a  verdict  manifestly 
asrainst  the  weight  of  the  evidence,  it  is  his 
mlsfortnne  that  he  has  not  preserved  his 
objectloiis  and  saved  his  exceptions  and 
presented  the  same  for  our  determination,  as 
onr  rules  of  practice  require.  In  the  present 
state  of  the  record  we  are  Jostifled  in  assum- 
ing, even  if  the  contract  contained  an  abso- 
lute warranty,  and  defendant's  evidence  tend- 
ed to  prove  that  there  was  a  breach  thereof, 
that  there  was  evidence  upon  both  sides  of 
this  Issue,  as  in  fact  there  was,  and  that  the 
matter  was  properly  submitted  to,  and-  cor- 
rectly found  by,  the  jury. 

For  another  reason,  also,  defendant's  ob- 
jection is  not  good.  Whatever  contract, 
with  reference  to  the  sale  of  the  machine, 
was  made  is  to  be  found  in  the  correspond- 
ence between  the  parties.  The  letters  and 
telegrams,  which  constitute  the  correspond- 
ence, are  set  forth  In  the  record.  If  correctly 
abstracted,  as  we  assume  they  are,  they 
show  that  no  absolute  warranty  of  the 
machine  was  made  by  the  plaintifC.  In  a 
general  way  plaintiff  knew  of  the  use  that 
defendant  intended  to  make  of  the  trans- 
former, but  did  not  absolutely  guaranty  that 
It  would  do  the  work  which  defendant  re- 
quired of  it.  It  did  say  to  defendant  that  it 
had  no  doubt  that  the  machine  would  work 
smoothly  and  prove  satisfactory,  but  that  if 
upon  test  It  did  not  prove  so  defendant  was 
to  return  the  machine  to  plaintiff,  and  the 
IStter  would  repay  whatever  the  defendant 
had  paid  upon  it  After  the  machine  was 
manufactured,  and  before  It  was  shipped, 
the  plnintiCE  made  a  test  of  It  and  reported 
the  result  to  the  defendant  with  the  further 
Information  that  It  did  not  have  the  power 
which  the  defendant  in  one  of  his  former 
letters  had  alluded  to  as  the  capacity  which 
be  desired,  and  the  plaintiff  added  that  it 
would  not  ship  the  machine  until  the  defend- 
ant so  requested.  With  the  information  thus 
given,  the  defendant  ordered  the  machine 
to  be  sent  with  which  the  plaintiff  complied. 
Soon  after  the  receipt  of  the  transformer  by 
the  defendant  and  upon  testing  the  same,  it 
was  found  to  be  unsatisfactory,  and  plaintiff 
was  notified  thereof,  and  thereupon  requested 
defendant  to  have  his  machinist  report  what 
would  be  the  cost  of  making  it  satisfactory, 
upon  receipt  of  which  Information  the  plain- 
tiff would  then  either  direct  the  machine  to 
be  returned  or  ask  to  have  the  changes  made. 
To  this  request  the  defendant  paid  no  at- 
tention, hut  made  counter  propositions  as  to 
what  he  would  do,  which  the  plaintiff  declin- 
ed to  consider. 

In  view  of  these  circumstances,  we  are 
clearly  of  opinion  that  it  was  defendant's 
duty  to  advise  the  plaintiff  of  any  moneys,  if 
any.  that  he  had  paid  upon  the  machine  up 
to  the  time  of  the  receipt  of  such  request, 


and  to  return  the  machine,  In  accordance 
with  the  provisions  of  the  contract  He  could 
not  retain  the  machine  and,  contrary  to  the 
express  terms  of  his  contract  recover  the 
costs  and  expenses  which  be  Incurred  and 
and  damages  to  his  business  by  reason  of 
the  lack  of  necessary  machinery  In  conduct- 
ing It,  eVen  though  be  might  maintain  sach 
a  claim  under  a  different  sort  of  contract 

Perceiving  no  prejudicial  error  In  the  rec- 
ord which  appellant  is  in  a  position  to  urgey 
the  judgment  Is  affirmed. 

Affirmed. 

OABBERT.  G.  J.,  and  STEELE,  J.,  concur. 

(tt  Or.  90) 

MABSDEN  V.  HARLOCKER  et  aL 

Mcpherson  t.  same. 

(Supreme  Court  of  Oregon.   April  10,  1906.) 

Intoxicating  Liquobs — Local  Option — Elec- 
tion—ValtditV. 

Laws  Or.  l!)0.i,  p.  41.  c.  2,  g  1,  provides 
that,  wlion  a  petition  signed  by  not  less  than  10 
per  cent  of  the  registered  voters  of  any  county 
shall  be  filed  with  the  county  clerk,  the  county 
court  shall  order  a  local  option  election  to  be 
Iield  at  the  time  mentioned  in  the  petition,  and 
provides  the  method  to  be  employed  iu  determin- 
ing  whether  the  petition  contains  the  requisite 
number  of  legal  votera.  By  section  3,  the  peti- 
tion is  to  be  filed  with  the  county  clerk  not 
less  than  30  nor  more  than  90  days  before  the 
election.  Section  (I  requires  the  county  clerk 
to  file  the  petition  and  compare  the  signatares 
of  the  electors  with  their  yignatures  on  tlie 
registration  books.  Section  12  provides  that 
if,  at  any  time,  an  election  shall  result  in  pro- 
hibition, in  any  subdivisions  of  a  county  no 
election  shall  be  held  wittdn  the  prohibited 
territory  except  an  election  for  the  entire  county 
before  the  first  Monday  in  June  of  the  second 
calendar  year  following  and  not  then  unless 
petitioned  for  by  the  required  number  of  voters. 
Section  14  provides  that  when  prohibition  has 
been  carried  at  an  election  for  the  entire  coun^ 
uo  election  shall  be  thereafter  held  in  any 
subdivision  until  after  prohibition  has  been  de- 
feated at  a  subsequent  election  for  the  same  pur- 
pose held  for  the  entire  county.  B.  &  C  Comp. 
§  933,  provides  that  a  judge  may  exercise  out 
of  court  such  powers  only  as  are  expressly  con- 
ferred on  him.  Held,  that  it  is  the  duty  of 
the  county  court,  and  not  the  clerk,  to  inspect 
the  petition  for  an  election  and  examine  its 
records  to  ascertain  whether  it  complies  with 
sections  1.  12,  14,  and,  if  so,  to  order  an  election, 
which  order  is  a  condition  precedent  to  a  valid 
election  and  there  was  no  valid  election  where 
the  members  of  the  court  did  not  meet,  nor 
assemble  and  make  the  proper  invedtigatiouti, 
but  merely  signed  a  memorandum  purporting  to 
authorize  an  election. 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Suit  by  Robert  Marsden  against  L.  Har- 
locker,  as  county  judge  of  Coos  county,  and 
others  as  county  commissioners  thereof,  to 
restrain  the  canvassing  of  votes  cast  at  a 
local  option  election,  and  a  vnit  of  review 
by  H,  H.  McPherson  to  have  the  determina- 
tion of  the  officers  of  Coos  county  review- 
ed and  annulled.  From  a  judgment  and 
from  a  decree  In  favor  of  defendants,  plain- 
tiffs appeal.  Judgment  and  decree  reversed. 
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These  two  cases  were  argued  and  submit- 
ted togetber.  That  of  Mareden  v.  Har- 
locker  Is  a  snit  in  equity  instituted  Novem- 
ber 22,  1904,  by  Robert  Marsden  against  L. 
Harlocker,  as  county  judge  of  Coos  County, 
and  El  A.  Anderson  and  Lloyd  Spires,  as 
county  commissioners  tliereof,  to  restrain 
them  from  canvassing  Totes  cast  at,  and 
from  declaring  the  result  of.  an  eiection 
held  November  8,  1904,  to  determine  whether 
the  sale  of  intoxicating  liquors  as  a  beverage 
should  be  prohibited  in  that  county,  and  to 
eujoin  them  from  making  an  order  prohibit- 
ing such  sales.  The  complaint  alleges,  inter 
alia:  That  plaintiff  Is  a  citizen,  taxpayer, 
and  qualified  elector  of  Coos  county  and  en- 
gaged therein  in  operating  a  brewery,  hav- 
ing about  $20,000  so  Invested.  That  on  Sep- 
tember 30.  IflOi,  there  was  filed  in  the  office 
of  the  county  clerk  of  that  county  a,  pre- 
tended petition  for  an  election  to  be  held 
November  8th  of  that  year,  to  determine 
whether  the  eale  of  Intoxicating  liquors 
should  be  prohibited  In  such  county.  Tliat 
the  coxmty  court  thereof  assembled  in  regu- 
lar session  at  the  courthouse  therein.  Sep- 
tember 7,  1904,  adjourning  on  the  12th  of 
that  mouth  and  that  at  no  time  thereafter, 
prior  to  November  19,  1904.  did  such  court 
agaiu  convene  or  make  any  order  calling 
an  election  for  the  purpose  specified.  That 
by  reason  of  the  failure  to  give  proi>er  notice 
of  the  time  and  purpose  of  the  proposed 
election,  the  total  vote  cast  thereat  was  1.330 
in  favor  of,  and  1,220  against,  prohibition, 
out  of  a  total  registration  of  2,S43,  tliough  for 
presidential  electors  at  such  election  there 
were  cast  2,840  votes.  That  the  defendants, 
as  such  county  court,  are  threatening  to  de- 
clare the  result  of  the  pretended  eiection 
and  to  make  an  order  prohibiting  the  sale 
of  intoxicating  liquors  la  Coos  county,  and 
unlcits  restrained  from  doing  so,  they  will 
put  their  menace  Into  execution.  thereb> 
destroying  plaintifiTs  buslnesa,  to  his  Irrep- 
arable injury.  A  demtirrer  to  the  com- 
plaint, on  the  ground  that  It  did  not  state 
facts  sufficient  to  authorize  the  granting  of 
the  relief  sought,  having  been  sustained,  and 
the  plaintiff  declining  further  to  plead,  the 
suit  was  disinlRsed  and  he  appeals.  Mc- 
pherson v.  Harlocker  la  a  writ  of  review  to 
have  the  decision  and  determination  of  tlie 
officers  of  Coos  county  In  the  matter  of  the 
election  referred  to  reviewed,  vacated,  and 
annulled. 

John  S.  Coke  and  J.  M.  Upton,  for  appel- 
lant.   E.  C.  Bronaugh,  for  respondents. 

MOORE,  3.  It  is  contended  by  plaintiff's 
counsel  that  the  failure  of  the  county  court 
of  Coos  county,  as  confessed  by  the  demur- 
rer, to  order  an  election  as  prayed  for  in  the 
petition  therefor,  rendered  all  the  proceed- 
ings attempted  to  be  had  In  pursuance  there- 
of invalid,  and,  this  being  so,  the  court  erred 
in  not  enjoining  the  defendants  from  invad- 
ing the  property  rights  of  their  client  in  at- 


tempting to  put  Into  execution  such  void 
proceedings.  The  record  shows  that  though 
the  county  court  of  Coos  county  did  not  con- 
vene in  regular  or  special  session  within  the 
time  alleged  in  -the  complaint,  the  defend- 
ants, as  members  thereof,  at  different  times 
and  in  various  parts  of  tiie  eoimty,  individu- 
ally subscribed  their  names  to  a  writing  pur- 
porting to  call  an  election  to  be  held  at  the 
time  and  for  the  purpose  specified. in  the 
petition,  and  this  memorandum  having  been 
entered  in  the  records  of  such  court,  it  is 
maintained  by  defendants'  counsel  that  the 
provisions  of  the  local  option  act  (Laws  Or. 
1005.  p.  41,  c.  2)  vest  the  county  clerk  of  each 
couoty  with  judicial  authority  to  determine 
the  preliminary  steps  necessary  to  confer 
jurisdiction  of  the  subject-matter,  and  that 
when  he  has  exercised  this  power,  the  calling 
of  an  election  in  pursuance  thereof  by  the 
county  court  Is  a  mere  ministerial  duty,  re- 
quiring neither  discretion  nor  Judgment,  and 
such  order  may  properly  be  made,  as  in  the 
case  at  bar.  and  therefore  no  error  was  com- 
mitted as  alleged. 

The  defendants'  counsel.  In  support  of  the 
decree  rendered  herein,  invoke  the  rule  an- 
nounced by  a  majority  of  the  court  in  Peo- 
ple ex  rel.  v.  Brenham,  3  Cal.  477,  where  It 
was  held  that  the  time  and  place  of  an  elec- 
tion having  been  prescribed  by  a  city  char- 
ter, the  failure  of  the  council  to  perform 
any  duty  required  of  them  prior  to  an  elec- 
tion should  not  defeat  the  choice  of  the  elect- 
ors when  exercised  in  selecting  officers  feu: 
the  municipality.  We  do  not  think  the  pre- 
vailing opinion  In  that  case  iff  founded  la 
reason  or  supported  by  authority.  The  doc- 
trine there  promulgated  has  since  been  prac- 
tically repudiated  by  the  court  making  It. 
Thus  Jn  People  v.  Porter,  6  Cal.  20,  it  was 
ruled  that  the  proclamation  of  the  Governor, 
required  by  statute,  was  necessary  to  the 
validity  of  a  special  election.  In  People 
ex  rel.  v.  Weller.  11  Cal.  49.  70  Am.  Dec. 
754,  it  was  decided  that  an  election  to  fill  a 
vacancy  was  invalid  unless  held  under  and 
in  pursuance  of  the  Governor's  proclamation, 
which  was  mandatory  and  necessary  to  give 
notice  to  the  electors  that  an  election  was 
to  be  held  for  such  purpose.  To  the  same 
effect  are  the  cases  of  People  ex  rel.  v.  Ros- 
boi-ough,  14  Cal.  ISO,  ajid  Kenfield  v.  Irwin. 
52  Cal.  164,  in  which  latter  case,  Mr.  Chief 
Justice  Wallace,  speaking  for  the  court,  says: 
"The  time  of  holding  an  election,  whether 
general  or  special,  must  be  authoritatively 
designated  In  advance,  either  by  law  or  by 
some  means  which  the  law  has  prescribed: 
otherwise  the  election  is  held  without  author- 
ity, aud  is  ineffectual  for  any  purpose." 
In  all  general  elections,  the  time,  place,  and 
manner  of  holding  which  are  prescribed  by 
law,  the  rule  is  well  settled  that  electors  must 
take  notice  thereof,  and  as  a  corollary  to 
this  legal  principle  any  requirement  for  the 
issuing  of  proclamations  or  the  giving  of 
other  notice  in  respect  to  such  elections  must 
#  Digitized  by  L^OOglC 


330 


89  PACIFIC  EBPOBTBB. 


be  treated  as  directory  only.  McCrary,  Elec- 
tions (4th  Ed.)  S  185;  Stephens  v.  People  ex 
rel.,  89  111.  337.  In  the  case  of  special  elec- 
tions, however,  all  the  statutory  requirements 
as  to  proclamations  or  other  means  of  giving 
notice  are  considered  as  mandatory  and  must 
be  observed  in  order  to  render  the  vote  of  the 
electors  participating  therein  valid.  People 
ex  rel.  v.  Kerwin  (Colo.  App.)  51  Pac.  530;  De- 
maree  v.  Johnson  (Ind.  Sup.)  50  N.  £.  376; 
Morgan  t.  Gloucester  City,  44  N.  J.  Law, 
137;  McHan  v.  Connell  (Tex.  App.)  15  S.  W. 
284.  Thus.  In  State  ex  rel.  v.  Tucker,  32  Mo. 
App.  620,  ft  was  ruled  that  an  electron  under 
a  local  option  liquor  law,  which  could  be  held 
on  the  happening  of  certain  conditions,  was 
special,  and  that  all  the  preliminary  steps- 
prescribed  should  have  been  taken  In  order 
to  'give  validity  to  the  election.  To  the  same 
effect,  in  construing  local  option  liquor  acta, 
see  In  re  Sullivan  (Sup.)  70  N.  T.  Supp.  374; 
In  re  Powers  (Sup.)  70  X.  T.  Supp.  600;  In 
re  O'Hara  (Sup.)  71  N.  Y.  Supp.  G13. 

The  reason  for  this  rule  rests  upon  the  doc- 
trine thnt  suffrage  Is  a  valuable  civil  right,  to 
the  exercise  of  which  each  qunlifled  person  is 
entitled,  and  he  must  be  given  or  charged 
wltb  notice  as  to  when,  where,  and  for  what 
purpose  he  is  to  vote.  If,  by  operation  of  law, 
the  election  invariably  occurs  at  stated  Inter- 
vals, without  nny  snperlndncing  cause,  ex- 
cept the  efflux  of  time,  the  election  Is  general, 
In  which  case  all  qualified  persons  are  pre- 
sumed to  have  knowledge  thereof,  and  hence 
the  failure  of  nny  officer  or  perfon  upon  whom 
the  duty  devolves  to  give  a  prescribed  notice 
docs  not  Invalidate  the  votes  cast  thereat. 
Where,  however,  some  local  project  may  be 
Initiated  by  petition  or  other  means,  an  elec- 
tion to  determine  whether  such  nropositlon 
shall  be  adopted  h  special,  and  the  electors 
cannot  be  presumed  to  have  knowledge  of  an 
exercise  of  the  power  which  calls  for  the  ne- 
cessity of  exercising  the  electoral  franchise. 
In  which  Instance  a  compliance  with  all  the 
statutory  requirements  in  respect  to  the  per- 
formance of  the  conditions  precedent  Is  man- 
datory in  order  to  validate  the  election.  The 
provisions  of  the  local  option  act  in  this  state 
(Laws  Or.  1906,  p.  41.  c.  2).  so  far  aa  deemed 
Involved  herein,  are  as  follows : 

"Section  1.  Whenever  a  petition  therefor 
signed  by  not  less  than  ten  per  cent  of  the 
registered  voters  of  any  county  In  the 
state  *  *  *  shall  be  filed  with  the  coun- 
ty clerk  of  such  county  in  the  manner  In 
this  act  prescril)ed,  the  county  court  of  such 
county  shall  order  an  election  to  be  held  at 
the  time  mentioned  In  such  petition,  •  •  • 
to  determine  whether  the  sale  of  intoxicating 
liquors  shall  be  prohibited  in  such  coun- 
ty. *  *  *  In  determining  whether  any 
such  petition  contains  the  requisite  per- 
centage of  legal  voters,  said  percentage  shall 
be  based  on  the  total  vote  iu  such  coun- 
ty for  Justice  of  the  Supreme 
Court,  at  the  last  preceding  general  election ; 
provided,  that  In  no  event  shall  more  than 


five  hundred  petitioners,  who  are  legal  Totera^ 
be  necessary  upon  any  petition  to  require  an 

election  as  herein  provided." 

"Sec.  3.  The  petition  therefor  shall  be 
filed  with  the  county  clerk  not  less  than 
thirty  nor  more  than  ninety  days  before  the 

day  of  election." 

"Sec.  6.  The  county  clerk  shall,  upon  re- 
ceipt of  such  petition,  immediately  file  the 
same  and  shall  thereupon  compare  the  signa- 
tures of  the  electors  signing  the  same  with 
their  signatures  on  the  registration  t>ook8  of 
the  election  then  pending,  or  if  nonpending 
then  with  the  signatures  on  the  registration 
books  and  blanks  on  file  in  his  office  for  the 
preceding  general  election.  If  the  requisite 
number  of  qualified  electors  shall  have  signed 
the  petition,  and  If  not  inconsistent  with  the 
provisions  of  sections  1,  12,  and  14  of  this 
act.. be  shall  thereupon  see  that  it  is  entered 
In  full  In  the  records  of  the  county  court  as 
required  by  section  1  of  this  act" 

"Sec.  12.  If  at  any  time  an  election  here- 
under shall  result  In  prohibition  for  any  sub- 
divisions of  county  as  a  whole,  or  any  pre- 
cinct of  said  county,  no  election  hereunder 
shall  be  held  within  said  prohibition  terrl* 
tory  except  an  election  for  the  entire  coun- 
ty before  the  first  Monday  in  June  of  the 
second  calendar  year  following,  and  not  then 
unless  petitioned  therefor  by  the  required 
number  of  legal  voters  and  subject  to  the 
provisions  In  section  14  of  this  act" 

"Sec.  14.  When  prohibition  has  been  car- 
ried at  an  election  held  for  the  entire  county, 
no  election  on  the  question  of  prohibition 
shall  be  thereafter  held  in  any  subdivision 
or  precinct  thereof  until  after  prohibition 
has  been  defeated  at  a  subsequent  election 
for  the  same  purpose,  held  for  the  entire 
county.  In  accordance  with  the  provisions  of 
this  act." 

It  will  appear  from  an  examination  of  the 
excerpts  quoted  that  the  only  duty  spedfl- 
cally  imposed  on  the  county  clerk  of  any 
county,  80  far  as  It  relates  to  a  prohibition 
petition,  is  to  compare  the  names  of  the  elect- 
ors appended  thereto  with  their  signatures 
on  the  registration  books  or  blanks,  and  If 
the  application  calls  for  an  election  for  a 
subdivision  of  a  county,  .be  Is  required  to  see 
that  the  petition  Is  entered  In  the  records  of 
the  county  court.  Who  Is  to  determine 
whether  or  not  the  petition  contains  the  re- 
quisite number  of  legal  voters,  and  is  other- 
wise sufficient.  Is  not  directly  stated  In  the 
act  under  consideration.  It  would  seem, 
however,  that  since  the  county  court  is  re- 
quired to  order  an  election  when  a  proper 
petition  therefor  has  been  filed,  that,  In  the 
absence  of  any  positive  declaration  on  the 
subject.  It  must  be  incumbent  upon  such  court 
to  determine  the  preliminary  questions  in- 
volved as  a  condition  precedent  to  making 
the  order.  As  a  petition  is  required  to  be 
filed  not  less  than  30  nor  more  than  90  days 
prior  to  the  day  of  election,  ample  time  is 
thus  given  for  making  the  application  so  as 
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to  secure  an  order  at  a  r^alar  session  of  tbe 
county  court  within  the  time  prescribed. 

We  believe  that  a  fair  constmctlon  of  the 
local  option  law,  considered  In  Its  entirety, 
reqnires  that  after  a  county  cl^k  has  ex- 
amined a  petition  for  a  prohibition  election, 
compared  the  names  soscrtbed  thereto  with 
the  siKnaturea  of  the  qualified  elect- 
ran  as  tbey  appear  on  tbe  registra- 
tion books  .  or  blanks,  bo  as  to  Indentl- 
ty  tbe  petitioners,  that  It  then  becomes  the 
dnty  of  the  connty  court  to  Inspect  such  peti- 
tion, and  to  examine  Its  records  to  ascertain 
whether  or  not  the  application  compiles  with 
sections  1,  12  and  14  of  the  act,  and  if  the 
court  conclndes  that  these  necessary  require- 
ments are  fulfilled.  It  should  order  an  eleo 
tion,  which  Is  tantamount  to  a  proclamation 
authorizing  the  county  clerk  to  Issue  notices 
thereof.  As  the  right  to  vote  upon  the  ques- 
tion of  prohibiting  the  sale  of  Intoxicating 
liquors  is  Inaugurated  by  filing  a  petition, 
the  election  held  In  pursuance  thereof  Is 
special,  and  hence  the  making  of  an  order 
therefor  by  a  county  court,  which  in  this  par- 
ticular respect  at  least  require  an  exercise 
of  discretion  and  Judgmoit,  is  mandatory 
and  becomes  a  condition  precedent  to  the 
holding  of  a  Tfilfd  election.  "A  court,"  say 
the  editors  of  the  American  and  English 
Encyclopedia  of  Law  (Tolume  8  [2d  Ed.]  p. 
22),  "may  be  defined  as  a  body  In  tbe  govern- 
ment oi^anized  for  the  public  administra- 
tion of  Justice  at  the  time  and  place  prescrib- 
ed by  law."  A  court  consists  of  persons 
officially  assembled  under  authority  of  law 
at  tbe  appropriate  time  and  place  for  the 
administration  of  Justice.  Dunn  v.  State, 
2  Ark.  229.  85  Am.  Dec.  54;  In  re  Allison,  13 
Colo.  525,  22  Pae.  820,  10  L.  R.  A.  790,  16 
Am.  St  Rep.  224;  Board  of  Commissioners 
V.  Gwln.  136  Ind.  562.  36  N.  E.  237.  22  L. 
R.  A.  402.  Our  statute  observes  the  distinc- 
tion usually  recognized  between  a  Judge  and 
a  Judicial  tribunal,  and  provides  that  this 
officer  may  exercise  out  of  court  such  powers 
only  as  are  expressly  conferred  upon  him. 
B.  &  G.  Comp.  8  933.  The  county  court  of 
Coos  county  did  not  meet  In  regular  or  special 
session,  nor  assemble  at  the  time  or  place 
described  by  law,  and  tbe  memorandum  sign- 
ed by  tbe  defendants,  purporting  to  authorize 
an  election  to  determine  whether  tbe  sale  of 
Intoxicating  liquors  as  a  beverage  should  be 
prohibited  In  that  county,  was  not  an  order 
within  the  accepted  meaning  of  that  term. 
No  election  ever-  having  been  ordered,  the 
votes  cast  In  Coos  county,  November  8,  1904, 
upon  the  question  attempted  to  be  submitted, 
were  nullities  and  such  being  the  case.  It 
remains  to  be  seen  whether  a  court  of  equity 
will  grant  tbe  relief  prayed  for  in  the  com- 
plaint 

The  remaining  question  Is  one  of  remedy. 
The  allied  threat  of  the  defendants  to  can- 
vass the  vote  cast,  to  announce  the  result 
thereof  and  to  prohibit  the  sale  of  Intoxicat- 
ing liquors  in  Coos  county  1b  aa  ttaoush  tbey 


were  about  to  order  prohibition  fn  force 
therein  without  observing  any  of  tJie  formali- 
ties prescribed  by  law  as  a  means  to  that 
end.  The  rule  is  quite  genera]  that  equity 
will  not  Intervene  when  an  adequate  remedy 
Is  afforded  at  law,  and  hence  In  controver* 
sies  Involving  the  right  to  an  office  an  in- 
junction will  not  usually  He,  because  the 
parties  have  a  complete  remedy  by  statute 
to  contest  an  election  or  by  quo  warranto  to 
determine  the  right  -  resulting  therefrom. 
Where,  however,  an  election  relates  to  the 
adoption  or  rejection  of  some  local  question 
and  does  not  include  an  office,  it  has  been  held 
In  some  Jurisdictions,  in  tbe  absence  of  any 
statuteautborlzlngsuchproceedlngs,  that  equi- 
ty would  Intervene  to  determine  a  contested 
election  because  of  tbe  irregularities  or  fraud 
In  tbe  conduct  thereof.  10  Am.  &  Bng.  Eluc. 
Law  (2d  Ed.)  816;  High,  Injunc.  (4th  Ed.)  8 
1250.  Thus,  in  State  ex  rel.  t.  Eggleston,  34 
£an.  714,  lOPac.3,  whichwas  a  suit  to  enjoin 
county  commissioners  from  canvassing  votes 
polled  upon  tbe  proposition  of  the  relocation 
of  a  county  seat  It  was  held  that  tbe  relief 
sought  should  have  been  granted.  In  decid- 
ing the  case  Mr.  Chief  Justice  Horton,  speak- 
ing for  the  court  says:  "Coimsel  for  the  coun- 
ty board  rely  with  a  great  deal  of  confidence 
upon  tbe  cases  of  Moore  v.  Holslngton,  31  III. 
243,  and  Dickey  V.  Reed,  78  111.  261,  to  estab- 
lish the  doctrine  that  the  canvass  of  election 
returns  cannot  he  Interfered  with  by  an  In- 
junction. Both  of  these  cases  were  proceed- 
ings for  contesting  elections.  This  Is  not  a 
proceeding  to  contest  an  election,  but  to  re- 
strain tbe  canvass  of  a  vote  upon  the  ground 
that  the  petition  presented  to  the  coimty 
board  for  the  election  was  wholly  insufficient 
because  of  the  fact  that  certain  names  were 
by  the  signers  requested  to  be  withdrawn, 
and  that  some  of  tbe  names  signed  were  sig- 
natures of  nonresidents,  or  other  imauthor- 
Ized  persons.  Tbe  petition  alleges,  in  sub- 
stance, that  no  election  ought  to  have  been 
ordered  upon  the  petition,  and  that  no  elec- 
tion could  have  been  legally  held  upon  the 
petition,  under  the  provisions  of  tie  statute." 

It  Is  contended  by  defendants'  counsel  that 
In  McWhlrter  v.  Braluard,  5  Or.  426,  a  dif- 
ferent rule  was  adopted  In  this  state.  In 
that  case  It  was  held  that  an  Injunction 
would  not  lie  to  restrain  tbe  remo^-.nl  of 
county  offices  to  a  county  seat  that  had  been 
relocated  pursuant  to  a  majority  of  the  votes 
cast  at  an  election  held  for  the  purpose, 
Sbattuck,  J.,  saying:  "We  think  the  matters 
of  fact  which  counsel  claim  should  have 
been  tried,  do  not  constitute  a  cause  of  suit 
in  equity— do  not  present  a  case  wherein  re- 
lief can  be  had  by  Injunction.  There  is  no 
special  statutory  provision  for  contesting  an 
election  for  location  of  county  seat;  but  we 
think  when  tbe  question,  In  such  a  case.  Is 
the  qualification  of  the  voter,  the  conduct  of 
the  judges  or  the  legality  of  the  canvass,  the 
proper  remedy  Is  by  mandamus  and  not  by 
injunction  In  equity."  In  Robinson  t.  Win- 
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gate  (Tex.  Civ.  App.)  80  S.  W.  1067,  in  a 
well-coDBldered  opinion,  It  was  ruled  by  the 
Court  of  Civil  Appeals  of  Texas  that  equity 
had  no  Jurisdiction  to  prevent  by  injunction 
the  publication  of  the  result  of  a  local  cotton 
election,  on  the  ground  of  Its  invalidity  or 
unfairness  In  conducting  It,  even  at  the  suit 
of  liquor  dealers  on  allegation  of  irreparable 
Injury  to  their  property  In  case  publication 
was  made.  In  the  case  last  cited,  Mr.  Jus- 
tice GUI,  r^errlng  to  the  Texas  statute, 
wldch  permits  any  qualified  elector  to  con- 
test a  local  option  election  (Rev.  St.  Tex. 
1895,  §  3397;  Norman  v.  Thompson  [Tex. 
Sup.1  72  S.  W.  62),  says:  "We  thlnlr  It  fol- 
lows, logically  and  Inevitably,  that  a  suit  to 
contest  the  result  of  local  option  elections 
must  be  brought  under  the  statute,  and  that 
a  si^It  of  this  nature  addressed  to  Ibe  general 
Jurisdiction  of  the  district  court  cannot  be 
heard."  It  will  thus  be  seen  that  the  Texas 
court,  observing  the  rule  which  prevails  In 
all  Jurisdictions,  denied  injunctive  relief,  be- 
cause the  party  alleging  fear  of  injury  from 
a  proclamation  of  the  result  of  a  majority 
vote  in  favor  of  local  option  had  an  adequate 
remedy  by  statute  for  contesting  the  election. 
In  McWblrter  v.  Brainard,  supra,  an  Injunc- 
tion was  denied  becase  there  was  no  special 
statutory  provision  for  contesting  an  elec- 
tion for  location  of  a  comity  seat  We  do 
not  think  the  doctrine  announced  in  that 
case  can  be  predicated  upon  the  reasons  as- 
signed, or  that  it  is  controlling  In  the  case  at 
bar,  no  election  contest  being  permissible  ex- 
cept in  case  of  persons  claiming  an  office. 
B.  &  C.  Comp.  I  2839  et  seq.  It  would  seem, 
therefore,  that  equity  has  jurisdiction  to 
afford  the  relief  prayed  for  in  the  Marsden 
Case;  but,  however  that  may  be,  the  same 
^estlons  are  presented  in  the  review  pro- 
ceeding instituted  by  McPberson,  and  in  any 
event  are  properly  before  the  court  for  de- 
termination. 

In  view  of  the  fact  that  the  county  court 
did  not,  as  required  by  law,  order  the  election 
In  question,  such  election  was  Invalid,  and 
the  Judgment  and  decree  of  the  court  below 
are  respectively  reversed. 


(18  Or.  831) 

Ex  parte  HUSSET. 
STATE  V.  HUSSET. 
(Supreme  Court  of  Oregon.  April  10,  1906.) 

Appeal  from  Circuit  Court,  Coos  Coimty; 
J.  W.  Hamilton  Judge. 

Petition  by  E.  D.  Hussey  for  a  writ  of 
habeas  corpus  to  secure  his  release  from 
custody  on  a  charge  of  violating  the  local 
option  law.  From  a  Judgment  denying  the 
I)etition,  petitioner  appeals.  Reversed. 

W.  C.  Chase,  for  appellant.  I.  H.  Van 
Winkle,  Asst.  Atty.  Gon.,  for  the  State. 

^[OORE.  X  The  petitioner,  E.  D.  Hus- 
sey, was  convicted  in  the  recorder's  court  of 


North  Bend,  Coos  county,  for  violating  the 
provisions  of  the  local  option  act  as  claimed 
to  have  been  adopted  In  that  county  No- 
vember 8,  1904,  by  a  majority  of  votes  cast 
In  favor  of  prohibition,  and  havmg  been 
adjudged  to  pay  a  fine  of  $50  and  to  be  In- 
carcerated until  such  amercement  was  paid, 
he  petitioned  the  court  to  be  discharged  ^om 
the  restraint  thus  Imposed,  on  the  ground 
that  he  was  Illegally  deprived  of  tals  Iibert7. 
The  petition  was  denied  and  be  appeals. 

In  the  case  of  Marsden  v.  Harloclier,  8S 
Pac.  328,  we  decided  that  the  vote  on 
the  local '  option  act  cast  In  Coos  county, 
November  8,  1904,  was  void,  and  as  the 
conclusion  there  reached  Is  CMitrollIng  here- 
in It  follows  that  the  Judgment  In  the  case 
at  bar  musfhe  reversed,  and  the  cause  re- 
manded, with  directions  to  dlschai^  the 
prisoner;  and  It  is  so  ordered. 


(48  Or.  u» 

STATE  ex  rel.  RUTHERFORD  et  al.  t. 

RHODES,  County  Judge,  et  ai. 
(Supreme  Court  of  Oregon.   May  22,  1906.) 

COUKTIBS— COUNTT  COTJBTS— OhgaSTZATION- 
TIUB  OF  Holding. 

Where  a  county  judge  and  county  com- 
missioners assembled  at  a  time  other  than  tiiat 
prescribed  by  B.  &  O.  Comp.  $  915,  or  fixed  by 
a  general  order  of  the  court  made  and  entered 
on  the  journal,  etc.,  they  did  not  then  com- 
oae  the  county  court  of  toe  county,  and  an  or- 
er  then  made  calling  an  election  to  determine 
whether  the  sale  of  intoxicating  liquors  as  a 
beverage  should  be  prohibited  in  the  county 
was  void, 

[Ed.  Note. — For  cases  in  point,  see  vol,  13, 
Cent.  Dig.  Counties,  §§  57,  03.] 

Appeal  from  Circuit  Court,  Yamhill  Coun- 
ty; William  Galloway,  Judge. 

Mandamus  by  the  state,  on  relation  o^  F. 
B.  Rutherford  and  others,  against  B.  F. 
Rhodes,  county  Judge,  and  others  to  compel 
respondents,  as  the  county  court  of  Yamhill 
county,  to  make  an  order  declaring  the  re- 
sult of  an  election  held  therein  to  determine 
whether  the  sale  of  Intoxicating  liquors  as 
a  beverage  be  prohibited  and  to  forbid  such 
sales.  From  an  order  dismissing  the  writ, 
relators  appeal.  Affirmed, 

i;rank  B.  Rutherford,  for  appellants. 
McCain  &  Vinton  and  M.  L.  Pipes,  for  re- 
spondents, 

MOORE,  J.  This  is  a  special  proceed- 
ing, instituted  by  the  state  of  Oregon,  on 
the  relation  of  F,  B.  Rutherford  and  others, 
against  B.  P.  Rhodes,  as  county  Judge  of 
Yamhill  county,  and  A.  M.  Waddell  and  R. 
L.  Booth,  as  county  commissioners  there- 
of, to  compel  them,  as  the  county  court  of 
that  county,  to  make  an  order  declaring  the 
result  of  an  election  held  therein,  November 
8,  1004,  to  determine  whether  or  not  the 
sale  of  Intoxicating  liquors  as  a  bevera^ 
should  be  prohibited,  and  absolutely  to  for- 
bid such  sales.  An  alternative  writ  of  man-' 
damus,  showing  the  relators'  prima  fade 
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right,  under  the  prori^ioos  of  the  local 
option  liqaor  law,  to  a  performance  of  the 
ministerial  duty  sought  to  be  enforced,  was 
issued,  whereupon  the  defendants,  answer- 
ing, denied  the  material  allegations  thereof 
and  averred,  inter  alia,  that  when  the  peti- 
tion for  an  election  for  the  purpose  speci- 
fied was  filed,  the  county  Judge  and  one 
county  commiasioner  in  vacation,  after  an 
adjournment  of  a  regular  term  of  the  coun- 
ty  court  and  without  a  special  term  there- 
of having  been  called,  attempted  to  make  an 
order  authorizing  an  election  to  be  held  to 
determine  the  proposed  question,  but  that 
such  order  was  void,  In  consequence  of 
which  the  election  was  illegal,  whereby  the 
performance  of  the  acts  sought  to  be  en- 
forced did  not  devolve  upon  the  defendants 
as  a  duty  resulting  from  their  respective 
offices.  A  demurrer  to  the  averments  of 
new  matter  in  the  answer,  on  the  ground 
that  the  facts  thus  stated  did  not  constitute 
a  defense  to  the  alternative  writ,  having 
been  overruled,  the  proceedings  were  dis- 
missed, and  the  relators  appeal. 

Our  statute  prescribing  the  terms  of  coun- 
ty courts  contains  the  following  provision: 
"The  county  court  Is  held  at  such  times  as  may 
be  appointed  by  law,  and  at  such  other  as  the 
court  In  term,  or  thecountyjudgein  vacation, 
may  appoint.  In  like  manner  and  with  like 
effect  as  the  circuit  court  or  judge  thereof 
Is  authorized  by  section  901."  B.  &  C. 
Comp.  S  915.  The  county  judge  and  co\mty 
commissioners  of  any  county  In  this  state 
do  not  constitute  the  county  court  thereof 
for  the  transaction  of  county  business  unless 
th^  assemble  at  the  time  prescribed  by 
law,  or  at  a  time  designated  by  a  general 
order  of  such  court  to  that  effect  made  and 
entered  In  the  Journal  during  the  term  time, 
or  by  a  special  order  made  and  filed  by  the 
county  judge  In  vacation,  authorizing  the 
transaction  of  certain  bnsluess  therein  speci- 
fied. The  county  judge  of  Yamhill  county 
and  a  county  commissioner  thereof  not  hav- 
ing assembled  at  a  time  thus  prescribed, 
they  did  not  compose  the  county  court  of 
that  county  for  the  transaction  of  county 
bnstnenB,  and  could  not  make  a  valid  order 
authorizing  the  calling  of  an  election  to 
determine  whether  or  not  the  sale  of  Intoxi- 
cating liquors  as  a  beverage  should  be  pro- 
hibited therein,  and  their  attempt  to  make 
a  regulation  to  that  effect  was  void.  Mars- 
den  T.  Harlot^er  (Or.)  S5  Pac.  328. 

It  follow  from  these  considerations  that 
the  Judgment  should  be  affirmed;  and  it  is  so 
ordered. 

(48  Or.  fig) 

KNTEBPRI8E  HOTEL  CO.  t.  BOOK  et  al. 

(Sapreme  Court  of  Oregon.   May  1,  1906.) 

1.  Bonds  —  Bbeach  — Action  —  Pleading— 
Issues. 

AVhere,  in  an  action  on  a  rantractor's 
bond,  conditioned  on  the  contraL-tnr.  under 
''Ontract  for  the  construction  o£  a  building,  com- 


plying with  the  terms  of  bis  ointract,  the 
answer  set  up  affirmatively  the  making  ot  the 
contract,  its  terms  and  cuoditiona,  and  pleaded 
breaches  thereof  as  a  dpfeiisie,  there  was  no  is- 
sue on  the  question  of  tbe  existence  of  the  con- 
tract blading  tbe  contractor  to  cooatruct  tbe 
bnilding. 

[Ed.  Note.~ror  cases  in  point,  see  vol.  8, 
Cent  Dig.  Bonds.  {  207.] 

2.  Pbincipai.  and  Suxett— Uhauthobizbd 

PaYUENIB  to  PbINOIPAL  —  DiSCHABOE  OF 
SUBETY. 

Where  a  security  reserved  in  a  building 
contract  for  the  benefit  of  the  sureties  on  tbe 
builder's  bond  is  Impaired  by  a  premature 
payment  to  the  contractor,  the  surety  is  dis- 
charged to  the  extent  at  least  of  the  amount 
so  paid  unless  the  payment  was  made  with  tbe 
knowledge  and  consent  of  tbe  surety. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Surety,  {  284.] 

3.  Same— Waivbb  or  Defensbs. 

A  contract  for  the  construction  of  a  build- 
log  provided  that  certain  payments  should  be 
mnde  to  the  contractor  as  the  work  progressed, 
and  that  a  specified  sum  should  be  paid  to  him 
on  the  certificate  of  the  architect  that  the 
building  was  ccnnpleted  and  was  accepted  by 
the  owner.  The  contractor's  bond  provided  that 
paymentB  made  at  times  or  In  a  manner  other 
than  as  stipulated  in  the  contract  should  in 
no  wise  operate  to  release  the  sureties  from  lia- 
bility, field,  that  the  sureties  could  not  com- 
plain because  all  payments  were  not  made  at 
the  time  or  in  the  manner  stipulated  in  the 
contract,  they  having  waived  that  defense  ia 
advance. 

4.  Same  —  Alteration  in  Building  Con- 

TBACT. 

A    contract    for  the  construction   of  a 

building  provided  that  If  tlie  owner  should, 
during  the  progress  of  the  work,  request  in 
writing  any  alterations,  the  same  should  be 
made  and  should  not  make  void  the  agreement, 
but  the  value  thereof  should  he  added  to  or  de- 
ducted from  the  contract  price.  The  contract- 
tor's  bond  provided  that  any  departure  from  the 
specifications,  or  alterations  of  the  same  should 
not  moke  void  the  bond.  Held,  that  the  sure- 
ties were  not  released  from  liability  on  the 
ground  that  the  contractor  consented  to  alter- 
ations In  the  work  when  requested,  without 
first  requiring  that  such  request  should  be 
made  in  writing,  the  provision  in  the  contract 
being  for  the  benefit  of  the  contractor. 

5.  Same.  ,  ^ 

A  contract  for  the  coostruction  of  a  build- 
ing provided  that  the  contract  price  should  be 
paid  to  the  contractor  in  installments  as  the 
work  progressed.  The  contractor's  bond  pro- 
vided that  payments  made  at  any  other  time 
than  as  stipulated  should  not  acect  tbe  obli- 
gation of  the  sureties.  Held,  that  the  pre- 
mature payment  ot  the  cost  for  extra  work 
did  not  release  tbe  sureties  from  liability. 

Appeal  from  Circuit  Court,  Wallowa  Oonn- 
ty;  Robert  Eakln,  Judge. 

Action  by  the  Enterprise  Hotel  Company 
against  Peter  Book  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

This  Is  an  action  on  a  builder's  bond. 
The  complaint  allies  that  on  July  29,  1902, 
tbe  defendant  Book  contracted  In  writing 
with  the  plaintiff  corporation  to  erect  ami 
construct  for  it  by  January  1,  1903,  a  two- 
story  and  basement  stone  hotel  in  the  city  of 
Enterprise,  in  accordance  with  certain  plaiw 
and  specifications,  for  the  sum  of  $7,3G0,  and 
to  keep  the  buUdlftg  and  premises  free  fi-oui 

Digitized  by  Google 


334 


85  PACIFIO  RBPQRTBR. 


(Or. 


Jlens  for  labor  or  material;  that  as  secarity 
for  the  performance  of  the  contract,  Book, 
as  principal,  and  the  defendants  Hallgarth 
and  Bader,  as  snreties,  executed  and  de- 
llT«%d  to  plaintiff  the  following  bond  or 
imdertaklng: 

"Know  all  men  by  these  presents,  that 
Peter  Book,  of  Elgin,  Oregon,  as  principal, 
and  Chas.  Hallgarth  and  H.  Bader,  sureties, 
are  held  and  firmly  bound  unto  the  Enter- 
prise Hotel  Company  In  the  penal  sum  of 
seven  thousand,  three  hundred  and  sixty- 
six  dollars,  for  the  payment  of  which  in 
United  States  gold  coin,  we  hereby  bind  our- 
selTe9>  our  heirs,  administrators  and  execu- 
tors firmly  by  these  pres«ita.  The  condition 
of  the  foregoing  obligation  Is  such  that  where- 
as, said  Peter  Book  and  the  said  Enterprise 
Hotel  Company  have  Juat  entered  Into  a 
contract  whereby  the  said  Peter  Bo(^  has 
agreed  and  undertaken  to  furnish  all  of  the 
labor  and  materials  of  every  kind,  and  build 
and  complete  for  the  said  Enterprise  Hotel 
Company  on  or  before  the  Ist  day  of  Jan- 
uary, 1908.  a  two-story  and  basement  hotel 
building  In  the  dty  of  Enterprise,  Wallowa 
county,  state  of  Oregon,  according  to  certain 
plans  and  drafts  and  explanations  and  the 
drawings  and  specifications  prepared  by 
Architect  C.  R.  Thornton,  which  said  plans, 
drafts,  drawings  and  specifications  are  veri- 
fied by  the  signatures  of  tbe  parties  to  said 
contract  and  are  by  reference  made  a  part 
of  said  contract ;  and  whereas,  the  said  Peter 
Book  has  agreed  to  give  security  for  tbe 
building  and  completion  of  said  building  ac- 
cording to  tbe  said  contract  therefor;  and 
whereas,  the  said  Peter  Book  has  agreed  to 
save  the  said  Enterprise  Hotel  Company  free 
from  all  liens  which  may  be  filed  or  which 
may  be  enforced  on  account  of  materials 
furnished  or  workmanship  employed  or  work 
done  <m  or  about  said  bulldlnfr  and  to  pay  for 
all  materials  furnished  or  work  done,  and  to 
save  the  said  Enterprise  Hotel  Company 
harmless  from  the  payment  of  anch  Hens  or 
claims  of  lien;  Now,  therefore.  If  the  said 
Peter  Book  shall  furnish  all  of  the  materials 
and  labor  and  build,  construct  and  complete 
said  building  in  all  respects  according  to  said 
contract  and  the  plans  and  specifications  re- 
ferred to  therein,  and  In  all  other  respects 
comply  with  said  contract,  and  will  pay  for 
all  material  and  labor  employed  on  said 
building  or  in  Its  construction,  and  will  not 
permit  any  person  or  persons  to  obtain  any 
Hen  or  liens  upon  said  building  for  labor  or 
materials  furnished  or  to  be  furnished  for 
said  building  and  will  save  tbe  said  Enter- 
prise Hotel  Company  harmless  from  any  and 
all  costs,  charees,  damages  or  attorney's  fees 
from  any  such  Hen  or  liens  or  claims  foi- 
Hens,  then  this  bond  shall  be  nuH  and  void, 
but  otherwise  to  be  and  remain  In  full  force 
and  effect  and  be  liable  to  enforcement  to  the 
extent  of  all  such  costs,  chargefi.  damages 
and  expense  of  every  klqd  which  may  be 
sustained  by  the  said  Enterprise  Hotel  Com- 


pany by  reason  of  the  failure  of  the  said 
Peter  Book,  to  c<Hnply  with  the  terms  of  the 
said  contract  and  this  obligation.  It  is  ex- 
pressly understood  and  agreed  that  any  de- 
parture from  the  plans,  drawings,  and  specl- 
flcatlons,  or  if  any  additions  to,  or  alterations- 
of,  or  any  omlssitms  be  made  in  said  bnUdlng^ 
tbe  same  shall  in  no  way  affect  or  make  void 
this  undertaking,  but  the  coats  of  the  same 
shall  be  added  to  or  deducted  from  the 
amount  of  said  contract  price  of  said  bnilding 
by  a  fair  and  reasonable  valnatlcm.  And 
It  is  expressly  further  agreed  and  nnderstood 
that  any  extension  of  time  in  which  to  com- 
plete said  building,  or  should  any  changes 
or  deviations  be  made  from  said  contract  In 
respect  to  the  payments  therein  stipulated  to- 
be  made,  or  shonid  payments  be  made  at  any 
other  time  or  manner  than  therein  stipulated, 
the  same  shall  in  no  wise  affect  tbe  validity 
of  this  obligation  or  release  tbe  sureties  here- 
to from  liability.  It  is  tbe  Intention  of  the 
parties  to  this  undertaking  to  provide  that 
any  changes  or  alterations  In  tbe  construction 
of  said  building  or  extension  of  time  In  which 
to  constrnct  the  same,  or  change  in  the  time 
or  mapner  of  making  payment,  shall  not  in 
any  wise  release  tbe  sureties  hereto  from 
their  obligations  on  this  tmnd.  This  obliga- 
tion and  the  contract  referred  to,  which  Is 
hereto  annexed,  and  made  a  part  of  tbla  obli- 
gation, are  to  be  construed  to  be  one  trans- 
action and  one  obligation. 

"Witness  our  hands  and  seals  In  duplicate- 
this  20tb  day  of  Jnly,  1902. 

"Peter  Book.  [Seal.) 
"H.  Bader.  [Seal.] 
"Chas.  Hallgarth.  [Seal] 
"Executed  In  the  presence  of 
"N.  C.  Mcl-eod. 
"J.  N.  Hazelwood." 

It  Is  further  alleged  that  Book  did  not  com- 
plete his  contract  until  July  1,  1903,  by 
reason  of  which  plaintiff  was  damaged  in 
the  sum  of  $300,  and  that  he  suffered  and  per- 
mitted Hens  for  labor  and  material  amount- 
ing to  $2,9G9.94  to  be  filed  against  the  build- 
ing, which  the  plaintiff  was  compelled  to,  and 
did,  pay.  Judgment  was  demanded  against 
the  defendant  Book  and  his  bondsmen  for  the 
amount  above  set  out,  less  $728.97,  retained 
hy  the  plaintiff,  from  the  contract  price.  The 
defendant  sureties  answered,  denying  all  the 
material  allegations  of  the  complaint  and 
for  an  affirmative  defense  setting  up  the  con- 
tract between  the  plaintiff  and  the  defend- 
ant, and  pleading  (1)  that  the  delay  In  the 
completion  of  the  buildli^  was  due  to  the 
imperfect  plans  and  specifications  and  tbe 
conduct  of  the  plaintiff,  and  not  the  defend- 
ant Book;  and  (2)  that  the  defendant  sureties 
have  been  released  and  discharged  from  all 
liability  under  their  contract  because  (a)  pay- 
ments were  made  by  the  plaintiff  to  Book 
at  times  and  in  amounts  differoit  from  thnt 
stipulated  In  the  contract,  and  (b)  that 
changes  and  alterations  were  made  in  the 
work  without  the  knowledge  or  consent -of 
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the  mndoi  which  greatly  Increasefl  their 
liability.  A  reply  pot  in  laaue  the  new  mat- 
ter In  the  answer,  and  a  trial  resulted  In  a 
Terdlct  and  Jadgment  In  Caror  of  plalntU^ 
from  which  the  defendants  appeal. 

F.  8.  iTanhoe  and  T.  H.  Crawford,  for  ap- 
pellottta.  D.  W.  Bheahan,  for  respondent 

BEAN,  a  J.  (after  stating  the  facts). 
There  are  □umeroua  assigumeuts  of  error, 
but  they  may  all  be  grouped  under  three 
or  four  heads. 

It  is  coDteoded  that  the  court  erred  In 
admitting  In  evidence  the  contract  between 
the  plaintiff  and  Bool£,  and  in  refusing  to  di- 
rect a  verdict  for  the  defendnnts  on  account 
of  a  failure  of  proof.  The  contract  in  ques- 
tion and  the  bond  heretofore  set  out  are  on 
one  sheet  of  paper  and  were  made  up  from 
printed  forms.  In  the  contract  proper  the 
contracting  parties  are  referred  to  as  the 
party  of  the  first  part  and  the  party  of  the 
second  part,  and  the  names  hare  t>een  so 
transposed  that  if  the  agreement  is  read  lit- 
erally and  witbout  reference  to  Its  context, 
it  would  appear  as  If  Boole  owned  the  build- 
ing and  plaintiff  was  the  contractor  therefor. 
When  the  entire  contract  and  bond  are  read 
together,  it  is  apparent  that  the  confusion 
grows  out  of  a  clerical  error  and  the  contract 
Is  In  effect  as  alleged  In  the  complaint  But, 
however  that  may  be,  the  question  Is  Im- 
material  here  because  the  answer  of  the  de- 
fendants set  up  affirmatively  the  malclng  of 
tlie  contract  Its  terms  and  conditions,  and 
pleads  breaches  thereof  as  a  defense  to  this 
action.  BO  that  upon  the  pleadings  there  Is 
DO  Issue  on  that  matter.  The  contract  provides 
that  certain  payments  should  be  made  to 
Book  as  the  woric  progressed,  and  that  $1,000 
should  be  paid  to  him  on  the  certificate  of 
the  architect  that  the  building  had  been  com- 
pleted according  to  the  contract  and  had  been 
accepted  by  the  plaintiff.  The  building  was 
not  completed  until  July  1,  1903,  and  about 
that  time  the  plaintiff  paid  (1,000  to  Booli. 
The  defendant  sureties  contend  that  they 
were  released  by  reason  thereof,  because  such 
payment  was  made  without  adjusting  the 
claim  fbr  dama^  growing  out  of  the  de- 
lay in  the  completion  of  the  building,  and 
because  there  was  at  the  time  a  mechanic's 
Hen  on  the  same  for  a  small  amount.  The 
argument  Is  that  the  reserve  payments  stipu* 
lated  In  the  contract  were  for  the  benefit  of 
the  sureties  as  well  as  that  of  the  owner,  and 
that  the  payment  In  question  operated  to  Im- 
pair this  reserve  to  the  injury  and  prejudice 
of  the  defendants. 

It  1b  a  settled  rule  of  law  that  where  a  secu- 
rity reserved  in  a  building  contract  for  the 
benefit  of  the  sureties  on  the  builder's  bond  is 
lessened.  Impaired,  or  destroyed  by  a  prema- 
ture payment  to  the  contractors,  the  sureties 
will  be  released  and  discharged  to  the  extent 
at  least  of  the  amount  so  paid.  Cochran  v. 
Baker,  34  Or.  555,  52  Pac.  520.  56  Pac.  641 ; 
Band  Mfg.  Co,  t.  Marks,  36  Or.  623,  52  Pac. 


61%  6S  Pac  1072,  69  Pa&  619;  Wehnmg  r. 
Denbam,  42  Or.  386,  71  Paa  1S3.  BBt  thli 
doctrine  can  hare  no  application  wbwe  each 
payment  la  made  wltb  the  knowledge  and  by 
the  consent  of  the  auretleo.  27  Am.  A  Bag. 
Enc.  Law  ^  Ed.)  4SSi  Brown  Iron  Co.  T. 
Templeman,  SO  Tex.  Cir.  App.  60,  88  S.  W. 
248;  Smith  y.  Molleaon,  148  N.  T.  241,  42 
N.  E.  680.  Now,  In  this  caae.  the  bond  con- 
tains a  provision  that  payments  made  at 
times  or  In  a  manner  other  than  aa  stipu- 
lated in  the  cmtract  shall  In  no  wise  affect 
the  validity  of  the  obligation  or  operate  to 
release  the  auretlra  from  liability  thereon. 
It  Is  plain  that  under  this  proTlsimi  the  sure- 
ties cannot  complain  because  all  payments 
were  not  made  at  the  time  or  in  the  manna 
stipulated  In  the  contract,  as  they  bad  waiv- 
ed that  def«ise  in  advance.  The  contract 
provides  that  if  the  plaintiff  sbonld  at  any 
time  during  the  progress  of  the  work  request 
In  writing  any  additions  or  alterations  to 
the  bnildlng,  the  same  should  be  made  and 
should  in  no  way  affect  or  make  void  the 
agreement  but  the  value  thereof  should  be 
added  to  or  deducted  from  the  contract  price* 
and  the  bond  provides  that  *'any  departure 
from  the  plans,  drawlnga,  and  specifications, 
or  if  any  additions  to  or  alterations  of,  or 
any  omissions  be  made  In  said  building,  the 
same  shall  In  no  way  affect  or  make  void 
this  undertaking,"  and  that  "It  Is  the  Inten- 
tion ot  the  parties  to  this  undertaking  to 
provide  that  any  changes  or  alterations  in 
the  conatmctlon  of  said  building  •  •  • 
shall  not  tn  any  wise  release  the  snretiea 
hereto  from  their  obligations  on  this  bond." 
It  la  claimed  that  because  certain  ctaangea 
and  alteratlona  were  made  in  the  buildtng 
as  the  work  progressed,  ancb  as  Increasli^; 
the  height  of  the  tmeement  walls,  the  thick- 
ness of  the  nterior  walls,  the  putting  In  of 
dormer  windows,  and  some  work  In  connec- 
tion therewith,  a  change  In  the  painting  tpeo- 
IflcatiouB,  and  the  doubling  of  the  first  and 
second-story  floors,  were  made  without  hav- 
ing been  first  requested  In  writing  by  the 
plaintiff,  the  auretles  are  discharged  and  re- 
leased from  liability. 

It  li  an  elementary  mle  of  law  that  a 
surety  can  Insist  by  his  contract  that  be  will 
not  be  bound  except  upon  his  owxr  terms,  and 
therefore,  any  alterations  or  additions  In  a 
building  contract  that  materially  change, 
vary,  or  Increase  the  risk  assumed  by  the 
sureties  will  release  them  from  liability  un- 
less made  by  their  consoit  and  there  are 
authorities  holding  that  where  the  ccmtract 
provides  that  before  the  alterations  or  addi- 
tions are  made  the  value  thereof  shall  be 
agreed  upon  In  writing  by  the  owner  and  the 
contractor  that  alterations  or  changes  made 
by  verbal  agreement  release  tbe  sureties. 
Killoroi  V.  Meehan.  55  Ho.  App.  427;  United 
States  V.  Freel,  186  D.  S.  309,  22  Sup.  Ct 
875,  46  L.  Ed.  1177.  But  there  la  no  pro- 
vision in  the  contract  under  consideration 
that  the  value  of  the  alterations  or  additions 
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sbovld  be  agreed  npon  by  the  owner  and  con- 
tractor In  adTancfe  The  BtlpnlaticHi  l8  tbat 
tbe  same  eliaU  be  added  to  or  deducted  from 
tbe  amount  of  tbe  contract  price  by  a  fair 
and  reasonable  valuation^  and  tbat  If  any 
dispute  sbonld  arise  concerning  tbe  value  of 
any  work  or  changes,  tbe  same  should  be 
determined  by  arbitration,  and  hence  t2ie  au- 
thorities referred  to  are  not  in  point  here, 
and  the  liabilities  of  sureties  are  not  affected 
by  alterations  and  changes  If  consented  to  by 
them.  McLennan  t.  Welllngtmi,  48  Kan.  756, 
30  Fac.  183;  Haydea  t.  Cook,  34  Neb.  670, 
S2  N.  W.  165;  De  Mattos  t.  Jordan,  16 
Wash.  378,  46  Pac.  402;  Kretschmar  t.  Brusa, 
108  Wis.  386.  84  N.  W.  429;  Hedrlck  T. 
Bobbins  (Ind.  App.)  66  N.  E.  704.  The  pro- 
vision In  tbe  contract  tbat  If  plaintiff  should 
at  any  time  during  the  progress  of  the  work 
request  in  writing  any  alterations  or  addi- 
tions tbe  same  should  be  made,  was  for  tbe 
benefit  of  the  contractor,  and  could  be  waiv- 
ed by  blm.  If  he  saw  proper  to  make  any 
changes  or  alterations  In  the  work  when  re- 
quested, without  first  requiring  such  request 
to  be  placed  in  writing,  it  would.  It  seems  to 
us,  constitute  no  defense  for  tbe  sureties,  nor 
release  th^  from  their  obligations. 

Again,  It  Is  contended  that  the  value  of 
any  alterations  or  additions  became  a  part 
of  the  cohtract  price,  and  the  amount  thovof 
should  have  been  retained  the  plaintiff 
until  the  final  psymoit.  It  Is  provided  tiiat 
the  contract  price  shall  be  paid  to  Book  lit 
Installments  as  tbe  work  progressed,  and  It 
is  insisted  that  because  the  extra  work  was 
paid  for  from  time  to  time  as  It  was  per- 
formed, tbat  such  payments  were  premature 
and  operated  to  discharge  the  sureties,  but. 
as  we  bare  already  seen,  the  bond  Itself 
expressly  provides  that  payments  made  at 
any  other  time  or  In  any  other  manner  than 
as  stipulated,  should  In  no  wise  affect  the 
obligation  of  the  sureties.  It  necessarily  fol- 
lows, therefore,  that  even  if  the  defendants 
.are  correct  in  their  interpretation  of  the 
contract,  and  that  the  payments  for  extra 
work  should  not  have  been  made  at  the 
time  the  work  was  performed,  nor  until  final 
payment  on  the  building,  tbe  premature  pay- 
ment thereof  did  not  release  the  sureties,  or 
relieve  them  from  liability. 

This,  we  think,  covers  substantially  all  the 
questions  raised  on  this  appeal,  and  there 
being  no  error  In  the  record,  tbe  Judgment 
is  affirmed. 


(47  Or.  543) 

STATE  V.  WATSON. 

(Supreme  Court  of  Oregon.   May  1,  1906.) 

1.  Ahson— Evidence— Remoteness. 

In  a  prosecution  for  arson,  in  which  the 
state  claltoed  that  defendant  attempted  to 
bum  the  building  by  saturating  a  part  of  it 
with  kerosene,  testimony  that  three  or  four 
days  after  the  fire,  witness  picked  up  some  of 
the  earth  under  tbe  building,  and  tbat  it  smelled 
as  if  kenmene  had  been  poured  over  it,  was 
not  objectionable  as  too  remote. 


REPOBTBB.  <pr. 

2.  Same  —  Ownebshif   of  BuiLniNO— Evi- 
dence. 

Where,  In  a  prosecation  for  arson,  the 
ownership  of  tbe  building  was  laid  in  a  person 
alleged  to  have  been  a  subtenant  under  defend- 
ant, a  receipt  for  rent,  signed  ter  defendant  while 
he  was  in  jail,  was  competent  on  the  qnestioD 
of  ownership. 

[Bid.  Note> — For  cases  in  point,  see  voL  4, 
Cent  Dig.  Arson,  8  61.] 

3.  Obiutnai.  Law— iNSTBucTiiONS  —  Assum- 
ing Facts. 

It  is  not  error  to  assume  in  an  instruction 
facts  as  to  which  there  is  no  conflict  in  the 
testimony. 

[Eld.  Note. — For  casoi  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  §  1754.] 

Appeal  from  Circuit  Court.  Douglas  Conn- 
ly;  J.  W.  Hamilton,  Judge. 

William  Henry  Watson  was  convicted  of 
arson,  and  appeals.  Affirmed. 

The  Indictment  laid  the  ownership  In 
George  H.  Wight,  and  the  state  claimed  tbat 
Wight  subleased  from  defendant  and  tbat 

defendant  leased  a  room  from  Wight 

W.  W.  Cardwell,  for  appellant  A.  M. 
Crawford,  Atty.  Gen.,  and  Geo.  M.  Brown, 
Dist  Atty.,  for  the  State. 

BEAN,  C.  J.  The  defendant  was  charged, 
in  an  Information  filed  by  the  district  attor- 
ney, with  the  crime  of  arson,  by  burning  the 
dwelling  house  of  George  H.  Wight  He 
was  convicted,  sentenced  to  the  pq^iitentiary, 
and  appeals. 

The  theory  of  the  state  was  that  the  de- 
fendant attempted  to  bum  the  building  by 
saturating  the  ontside  of  a  part  thereof,  and 
the  inside  of  a  room  rented  by  him  of  Wight 
with  kerosene  and  setting  it  afire.  Wight 
was  a  witness  for  tbe  state,  and  was  allowed 
to  testify  over  defendant's 'objection  and  ex- 
ception tbat  three  or  four  days  after  tbe  fire 
he  examined  the  ground  under  the  room 
rented  by  him  to  defendant  and  found  It 
wet;  that  he  picked  up  some  of  tbe  earth 
and  it  sraelled  as  if  kerosene  bad  been  poured 
over  it  Tbe  objection  urged  to  the  testi- 
mony is  that  it  was  too  remote;  but  it  was 
competent  as  corroborating  the  other  testi- 
mony tending  to  show  that  kerosene  was 
freely  used  In  starting  the  fire.  Its  value 
was  for  the  Jury. 

To  prove  that  Wight  was  the  owner  of 
tbe  building,  for  the  purposes  of  this  case, 
tiie  prosecution  gave  In  evidence  a  receipt 
to  him  for  rent  signed  by  the  defendant 
whom  it  was  claimed  was  Wight's  landlcod. 
After  defendant  had  be^  arrested,  and 
while  be  was  incarcerated  In  the  county 
Jail,  Wight  sent  money  with  which  to  pay 
the  rent  to  the  sheriff  who  delivered  It  to  the 
defendant  and  took  his  receipt  therefor,  and 
we  can  see  no  objection  to  the  competent 
of  such  receipt.  It  was  the  voluntai?  act 
of  the  defendant  and  was  evidence  tending 
to  contradict  bis  contention  tbat  be,  and  not 
Wlf^t  was  the  owner  of  the  building. 

Various  articles  were  telcen  from  tbe 
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room,  rented  by  the  defendant  from  Wigbt, 
daring  nnd  after  tlie  fire,  such  as  u  cool  oil 
can,  some  bnrlap  eacks  and  excelsior  sat- 
urated with  oil,  a  telescope  valise,  etc.  The 
evidence  shows  that  these  articles  were  safe- 
ly preserved  from  the  time  they  were  taken 
from  the  room  iintLl  offered  In  evidence  on 
the  trial,  and  were  sufficiently  Identified 
to  be  admitted  in  evidence  as  tending  to 
show  the  origin  and  cause  of  the  fire.  The 
court  In  Its  instructions  said,  among  other 
things,  that  the  testimony  tended  to  show 
that  the  defendant  leased  or  rented  the  room 
where  it  Is  claimed  the  fire  occurred,  and  that 
there  were  found  in  such  room  a  can  of 
coal  oil  and  other  materials.  It  is  claimed 
that  In  so  doing  it  Invaded  the  province  of 
the  Jury.  There  was  no  dispute  In  the 
testimony  as  to  the  facts  mentioned  by  the 
court.  The  witnesses  for  the  state  and  the 
ilofetidant  agree  upon  that  question,  and 
tlere  was,  therefore,  no  error  in  the  Instruc- 
tion. State  V.  Morey,  25  Or.  241,  35  Pac. 
6.W,  36  Pac.  573. 
Tbe  Judgment  is  affirmed. 

(48  Or.  IW) 

STATE  ex  rel.  CRAWFORD,  Atty.  Oen.,  v. 
DUNBAR,  Secretary  of  State. 
(Snpreme  Court  of  Oregon.   May  3,  19(Ki.) 

ElijinTT  —  JuBisnicTioN  —  Political  Ques- 
tions. 

Equity  has  no  jurisdiction  to  compel  the 
Secretary  of  State  to  strike  from  the  ballot  to 
be  voted  at  a  general  election  the  words  "giving 
anti-probibitionists  and  prohibitionists  equal 
privileges,"  following  the  words  "for  amend- 
ment  to  tbe  local  option  law" ;  tbe  question 
bein^  a  political  one  and  not  affecting  propei*ty 
or  civil  rights. 

Appeal  from  Circuit  Court,  Marlon  County ; 
William  Galloway,  Judge. 

Suit  by  the  state,  on  the  relation  of  A.  M. 
Crawford,  Attorney  General,  against  F.  I. 
Dunbar,  as  Secretary  of  State.  From  a  de- 
cree dismissing  the  complaint  on  sustaining  a 
demurrer  thereto,  plaintiff  appeals.  Affirmed. 

This  Is  a  suit  in  the  name  of  the  state,  on 
the  relation  of  the  Attorney  General,  against 
tbe  Secretary  of  State,  for  the  purpose,  in.  ef- 
fect, of  striking  from  the  ballot  title  of  a 
proposed  amendment  to  the  local  option  law, 
to  be  voted  on  at  the  general  election  to  be 
held  on  June  4, 1006,  the  following  words : 
"Giving  antl-prohlbltlonlsts  and  prohibition- 
ists equal  privileges" — and  enjoining  said  offi- 
cer from  printing  upon  the  ballots  any  more  of 
tbe  said  proposed  title  than  the  words,  "For 
amendment  to  the  local  option  law."  The 
complaint,  after  alleging  certain  matters  of 
lodacement,  contains  the  following  allega- 
tions as  the  gist  of  tbe  snit :  "That  the  parties 
presenting  and  filing  with  said  defendant 
tbe  petition  for  tbe  initiative  referring  said 
proposed  purported  amendment  to  said 
local  option  law  to  tbe  electors  of  said  state 
designated  the  following  title  to  aald  meas- 
nre  to  be  printed  upon  the  official  ballot  to 


be  used  at  said  general  election,  to  wit: 
'For  amendment  to  the  local  option  law  and 
giving  and-prohihltlonlsts  and  prohibitionists 
equal  privileges.'  Fourth.  That  that  part 
of  said  title  so  designated  which  reads,  'glv-, 
lug  antl-prohibitionlsts  and  prohibitionists 
equal  privileges,'  is  not  properly,  fairly,  or 
legally  descriptive  of  said  proposed  purported 
amendment  to  the  local  option  law,  hut. 
Instead,  la  an  argument  in  favor  of  said 
purported  amendment,  and  Is  not  at  all  de- 
scriptive of  the  subject  or  any  of  the  subject- 
matter  of  said  proposed  hill,  and  does  not 
describe  or  refer  to  anything  In  said  pro- 
posed bill  contained.  That  because  said 
title,  taken  as  a  whole.  Is  not  properly, 
fairly,  or  legally  descriptive  of  said  proposed 
purported  amendment,  but  an  argument  In 
favor  thereof  and  a  conclusion  Indorsing 
the  same.  It  Is  unfair,  unjust,  and  wholly 
without  warrant  of  law,  and  the  printing 
thereof  upon  the  official  ballot  would  unlaw- 
fully influence,  mislead,  and  prejudice  the 
electors  at  said  general  election  and  pre- 
vent an  Intelligent,  fair,  and  true  expression 
at  the  polls  of  the  will  of  the  people  touch- 
ing said  purported  amendment,  to  the  great 
and  irreparable  Injury  of  the  state  of  Ore- 
gon. Fifth.  That  said  defendant,  Hon.  P. 
I.  Dunbar,  In  his  official  character  as  Secre- 
tary of  State,  and  In  discharge  of  his  min- 
isterial duty  as  such  Secretary,  is  about  to 
furnish  to  the  county  <:lerks  of  the  several 
counties  of  the  state  of  Oregon  his  certi- 
fied copy  of  said  argumentative,  unfair,  and 
unlawful  title  taken  as  a  whole,  to  be  printed 
on  the  ofllcial  ballot  to  be  used  at  the 
ensuing  general  election  to  be  held  on  the 
fourth  day  of  June,  1900,  to  the  prejudice 
of  the  electors  and  to  the  great  and  irrepar- 
able Injury  to  the  state.  Sixth.  That  plain- 
tiff has  no  plain,  speedy,  adequate,  and 
sufficient  remedy  at  law" — and  then  prays 
that  defendant  be  restrained  from  furnish- 
ing his  certified  copy  of  that  portion  of  the 
said  proposed  title  embraced  In  the  words, 
"giving  anti-prohibltionlsts  and  prohibition- 
ists equal  privileges,"  or  any  more  of  said 
proposed  title  than  the  words,  "For  amend- 
ment to  the  local  option  law."  To  this  com- 
plaint a  demurrer  was  filed  on  the  ground 
that  the  court  had  no  Jurisdiction  of  the 
subject-matter  of  the  suit,  and  that  the 
complaint  did  uot  state  facts  sufficient  to 
constitute  a  cause  of  suit,  which  demurrer 
was  sustained  and  a  decree  entered  dismiss- 
ing the  complaint,  from  which  decree  this 
appeal  was  taken. 

C.  M.  Van  Pelt  for  appellant   Ralph  B. 
Moody,  for  respondent, 

PER  CURIAM.  The  question  Involved  In 
this  appeal  Is  purely  a  political  one  and 
affects  no  property  or  civil  rights,  and,  as 
stated  by  Chief  Justice  Fuller  in  Green  v. 
Mills,  OD  Fed.  852.  16  G.  C.  A,  616,  SO  L.  R. 
A.  90;    "It  la  well  setUed  tbat  a^court  of 
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chancery  !■  convmant  wily  with  matters  ot 
property  and  the  malntraanoe  of  cItII  tlgbts. 
Tbe  court  has  no  jurisdiction  In  matters  of 
a  political  uCtare,  nor  to  Interfere  wltta  tbe 
datlflB  of  any  department  of  govemmait,  nn- 
leaa  nnd^  apedal  clrenmstances  and  wben 
necessary  to  tbe  protection  of  tbe  rlgbts 
of  property,  nw  In  matters  merely  erimlnal, 
or  merely  Immoral,  wblcb  do  not  affect  any 
rigbt  of  property."  Zn  re  Sawyer.  124  U.  S. 
aoa  8  Sup.  Ct  482,  81  L.  Ed.  402;  Luther 
T.  Borden,  7  How.  (U.  8.)  1,  12  U  Ed.  681 ; 
HIsRisalppI  Y.  Johnson,  4  Wall.  (U.  S.)  47S, 
18  L.  Ed.  487;  Georgia  t.  Stanton,  6  Wall. 
<D.  S.)  Sa  18  L.  Ed.  72t.  "Neither  the 
Legislature  nor  the  ^scutlre  department," 
eaid  Mr.  Chief  Justice  Chase,  In  Mississippi 
r.  Johnson,  "can  be  restrained  In  Its  action 
by  tbe  Judicial  departmept  tbongh  tbe  acts 
of  both,  when  performed,  are,  lii  proper  cases, 
•nbjert  to  Its  cofHilsance."  This  Is  tbe  well- 
recognlaed  principle  as  announced  by  many 
of  tbe  htghrst  triiiunnis  of  our  states.  Flet- 
cher T.  Tuttle.  131  III.  41,  87  N.  E  RSTt.  25 
L.  R.  A.  143,  42  Am.  St.  Rep.  220;  People  t. 
Canal  Board,  55  N.  T.  S!^;  Smith  t.  Meyers, 
lOD  Ind.  1,  9  N.  B.  602,  68  Am.  Rep.  375; 
nardesty  t.  Taft,  23  Md.  61S.  87  Am.  Dpc. 
684;  Sheridan  v.  CoMn.  78  111.  2R7.  In  whU-b 
case  the  court  said:  **It  Is  elementary  taw, 
that  tbe  subject  of  tbe  Jurisdiction  of  tbe 
court  of  chancery  Is  cItII  property.  The 
court  Is  conversant  only  with  questions  of 
property  and  tbe  maintenance  of  rlrll  rlgbta. 
Injury  to  property,  whether  actual  or  pros- 
pectlre.  Is  the  foundation  on  which  the  Ju- 
lisdlctlon  rests.  The  court  has  no  Jnrisdic- 
tlon  In  matters  merely  criminal,  or  merely 
Immoral,  wblcb  do  not  affect  any  right  of 
property.  Nor  do  matters  of  a  political  ebai^ 
acter  come  within  tbe  Jurisdiction  of  the 
court  of  chnnrvry.  Nor  haa  th«'  court  of 
chancery  Jurisdiction  to  Interfere  with  the 
public  duties  of  any  department  of  the  gor- 
miment,  except  under  special  circumstances 
and  where  necessary  for  the  protection  of 
riffhts  of  property,"  To  the  same  effect  Is 
High  on  Injunctions  (4th  Ed.)  »  20b.  132a 
See,  aI«o,  People  t.  Mills.  SO  Colo.  2«S.  70 
Pac  822;  State  T.  Thonwn,  9  R.  D.  149.  88 
N.  W.  202,  83  L.  R,  A.  582.  And  this  court 
In  the  case  of  State  ex  rel.  v.  T^rd.  28  Or. 
408, 43  Pac.  471,  31  U  R,  A.  473.  has  followed 
the  same  rule. 

The  court  therefore,  having  no  Jurisdiction 
over  the  subject-matter  Involved,  the  decree 
of  tbe  lower  court  should  be  affirmed;  and 
It  Is  so  ordered. 


<42  Wub.  SU) 

WESTERN  TIMBER  CO.  v.  KALAMA  RIV- 
ER LUMBER  CO. 
(Soprem*  Court  of  Washinston.  May  15,  1906.) 

1.  Fbauds,  Statute  or^-CoNTBACrs  roa  Sau 
or  Land — Mbmobanddm. 

Where,  pursuant  to  oral  negottattons  for 
m  sfile  of  land  by  one  corporation  to  another. 
a«  directors  el  the  proposed  vendor  adc^pted 


a  resolution  to  tbe  effect  diat  tiie  lands  should 
tw  sold,  which  resolution  described  tbe  land, 
named  the  price,  and  was  delivered  to  tbe  pro- 
posed purchaser,  it  was  a  sufficient  written 
memorandum  to  comply  with  the  statute  ai 
frauds. 

&  SpEcirio  PEaroRifARcB— ConraACra  B«- 

rORCEABLE — MUTUALITT— EvrECT  Or  BtTIT. 

In  a  suit  to  enforce  specific  performaDCt 
of  a  contract  to  convey  land,  the  fact  tliat  the 
contmct  was  not  signed  by  plaintiff  does  not 
render  it  unenforceable  for  want  of  mutuality, 
as  the  brinsiog  of  tbe  action  makes  plaintut 
liable  and  renders  the  contract  mutaal. 

[Bd.  Note.— For  esses  io  point,  see  voL  44^ 
Cent  Dig.  Specific  Performaocs,  S  03.] 

8.  COBPORATIORft-GOHTRAGT  BT  AOEHT— RAT- 

iriCATION. 

Wtipre  a  person  assuming  to  act  as  agent 
of  a  corporation  negotiated  a  contract  by 
which  it  was  to  purchs^  land  on  certain  terms 
which  required  ttie  mecution'of  norm  for  de- 
ferred pnyments,  the  action  of  the  offirprs  and 
sfoc-k holders  of  the  corporation  in  exociiting 
the  notes  and  srranging  for  a  catth  psprment 
required  by  the  rontmct  was  a  ratification  of 
the  acts  of  the  alleged  agent 
4.  VeNDOB  and  PUBCnASEB— Cohtbact— Or- 

FEB  and  Acceptance— Objbctiok  to  Fobm- 

AL  Defects. 

AVhei-e,  pursuant  to  oral  negotiations  for 
the  sale  of  land  hy  one  coriwration  to  anotlier, 
tlie  board  of  direi-tors  of  the  pro[iOi«e(I  vendor 

fnawd  a  reiinlnrion  which  was  sitflii'ipnt  in 
orm  to  constitute  a  written  memorandum 
witliin  the  statute  of  fraud:!  and  delivered  it 
to  the  propose*]  pun-bnser.  tlie  sction  of  the 
latter  in  requ«<ting.  on  (he  advice  of  its  attomeyi 
the  passaae  of  s  further  resolution  to  obviate 
posxible  defects  In  tbe  one  first  pssKSdf  «-as  not 
a  rejection  of  tbe  contract  as  completed  bj 
the  passage  of  the  first  resolution.  ■ 

'  Appeal  from  Superior  Court,  CowlitB  Coun- 
ty; W.  W.  McCredle.  Judge. 

Action  by  the  Western  Timber  Company 
against  Knlama  River  Lumber  Company. 
From  a  Judgment  for  defiHidnnt,  philntUt 
appeals.  Reversed  and  remanded. 

Coovert  &  Stapleton.  for  appellant  GL  F. 
Boot  be,  for  respondent. 

CROW,  J.  This  action  was  instituted  by 
tbe  apiieilant.  Western  Tiuilier  Compnny,  a 
WashI  ugton  corporation,  pla  1  nt  i  ff  below, 
against  tbe  respondent  Kalama  ltlv« 
Lumber  Company,  an  Oregon  cor|>nratlon, 
defendant 'below,  to  enforce  the  siie<'lfic  po^ 
foruiauL-e  of  a  contract  to  sell  and  convey  a 
large  tract  of  timber  land  In  Cowlitz  county, 
Wash.  Some  time  lu  the  fall  of  1904. 
one  Henry  Turrish,  the  prluclpal  stocKholder 
of  appellant,  who,  acting  as  Its  mamiger.  con- 
trolled Its  business  policy  although  not  an 
officer  or  director,  bad  an  Interview  at 
Dulntb,  Minn.,  with  Mark  Hessey.  president 
of  tbe  respondent  corporation,  relative  to  tbe 
sale  of  said  lands  by  respondent  Said 
Turrish  then  oCFered  to  purchase  said  lands 
for  the  appellant  corporation  for  the  sum  of 
$50,000,  one  half  cash,  tbe  remainder  to  be 
payable  In  one  and  two  years,  with  S  per 
cent  Interest,  secured  by  notes  Indorsed  by 
certain  stockholders  of  the  appellant  com- 
pany. In  pursuance  of  this  offer,  an  abstract 
of  tltlft  was  furnished  hy  respondent  and 
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approred  by  appellant.  On  October  21,  1904, 
the  aald  Mark  Heesey,  as  president  of 
respondent  company,  called  a  meeting  of  Its 
board  of  directors  at  Iron  River,  Wis.  At 
this  meeting,  on^  three  directors  were 
presoat  Tbe  board  consisted  of  five  direct- 
ors, to  wft,  Mark  Hessey,  WInfleld  E.  Tripp, 
their  respective  wives,  and  one  M.  T. 
O'Connell.  These  five  directors  owned  all  of 
tbe  capital  stock  of  tbe  respondent  company ; 
the  wives  of  Hessey  and  Tripp  holding  stock 
which  belonged  to  their  husbands,  in  order 
that  they  might  qualify  as  directors.  The 
directors  preset  at  the  meeting  of  October 
21.  1901,  were  Mark  Heesey,  Winfleld  B. 
Tripp,  and  BI.  T.  0*GonnelL  At  this  meeting 
tbe  ftilloving  reaolntion  was  tmanlmously 
adopted  and  entered  npcm  the  minute  botd^ 
of  the  oorporetlon:  "Resolved,  that  the 
timbw  lands  in  Township  7  Korth  of  Range 
4  East,  and  TOwiuslilp  7  North  of  Range  3 
East,  <^  ttie  Willamette  Meridian,  now  owned 
by  the  Kaiama  River  Lumber  Company,  be 
aoid  and  conveyed  to  tbe  Western  Timber 
Company  for  the  ram  of  150,000;  $25,000  to 
be  paid  at  tbe  sealing  and  delivering  of  a 
warrantee  deed  to  the  Weston  Timbn  Com- 
pany, and  912,tS00  to  be  paid  with  notes  due 
ou  or  before  one  year  from  date,  with  inter- 
est at  5  per  cent  per  annmu)  and  $12,G00  to 
be  paid  with  notes  due  on  or  before  two  yea» 
from  date,  with  interest  at  S  per  cent,  per 
annom.  It  Is  furthw  resolved,  that  tbe  cash 
and  notes  received  for  aald  timber  lands  shall 
be  divided  between  the  stockholders  of  the 
said  Kolama  River  Lumber  Company,  accord- 
ing to  the  stodc  held  by  the  said  stockholders, 
upon  the  snrrenderlng  to  the  said  compai^ 
their  stock,  duly  assigned  and  transferred  to 
said  company."  After  tbe  adoption  of  said 
resolntlon,  Mr.  Hessey,  as  president  of  re- 
spondent company,  on  October  22,  1004,  de- 
livered a  signed  copy  thereof  to  Mr.  Tur- 
rlsh,  as  the  representative  of  the  appellant 
corporation,  and  also  banded  to  Mr.  Turrlsh 
tbe  minute  book  and  certain  papers  of  the 
respondent  corporation,  which  were  In  turn 
referred  by  Mr.  Turrlsh  to  the  attorneys  of 
the  appellant  corporation,  who  afterwards 
prepared  a  written  opinion  thereon,  calling 
attention  to  certain  alleged  Irregularities 
In  the  resolution  and  proceedings.  It  Is  not 
necessary  to  state  these  objections  in  detail ; 
tbe  principal  one  being  based  upon  the  fact 
that  the  board  of  directors  had  not  met  with- 
in the  state  of  Oregon,  Appellant's  attor- 
neys suggested  that  certain  steps  be  taken 
by  respondent  to  perfect  said  proceedings 
and  to  pass  the  title.  Mr.  Turrlsh  handed 
their  written  opinion  containing  said  sug- 
gestions to  Mr.  Hessey,  who,  accompanied 
by  Mr.  Trip,  Immediately  called  upon  said 
attorneys  and  procured  from  them  forms 
and  drafts  of  the  resolutions  and  proceedings 
which  they  had  recommended.  Mr.  Hessey 
and  Mr.  Tripp,  taking  these  documents,  left 
the  attorneys'  office  with  the  expressed  In- 


tention of  complying  with  their  snggestlons 
and  completing  the  transfer.  In  the  mean- 
time Mr.  Turrlsh  provided  funds  for  tbe  cash 
payment,  and  bad  tbe  notes  for  the  unpaid 
purchase  money  t>roperly  executed  and  in- 
dorsed in  accordance  with  the  suggestion  of 
Mr.  Hessey.  A  subsequent  meeting  of  the 
directors  of  the  respondent  corporation  was 
called  for  October  27,  1904,  at  which  time 
said  directors,  Instead  of  taking  the  steps- 
recommended  by  the  appellant's  attorneys, 
adopted  the  following  resolution:  **Re9olTed, 
that  the  resolution  adopted  at  a  special  meet- 
ing of  the  board  of  directors  of  the  Kalanm 
River  Lumber  Co.,  on  the  2l8t  day  of  Oc> 
tober,  1904,  agreeing  to  sell  all  the  timber 
lands  of  said  company  In  Cowlitz  coun^, 
Washington,  to  the  Western  Timber  Com- 
pany, be  and  Is  h^by  rescinded;  also  the 
resolution  dividing  tbe  cash  and  notes  be- 
tween the  stockholders  of  said  Kaiama  River 
Lumber  Company  adopted  on  tbe  2l8t  day 
of  October,  1904,  be  and  is  hereby  rescinded." 
Sut>sequent  to  the  time  Messrs.  Hessey  and 
Tripp  had  conferred  with  appellant's  a^ 
torneys,  and  prior  to  tbe  meeting  of*  Oc- 
tober 27th,  the  respondent  corporation  re- 
ceived by  wire  from  Portland.  Or.,  an  offer 
of  $70,000  for  the  land.  Notice  was  after- 
wards  glvea  to  tbe  ai^llont  that  tbe  re- 
iq)ond«i^8  directors  had  adopted  the  re- 
scinding resolution  of  October  27th,  refusing 
to  complete  the  sale,  snd  thereupon  this 
action  was  Immediately  commenced. 

On  the  trial,  findings  of  fact  were  made, 
from  which  It,  In  substance  appears  that 
the.  resp<nident  owns  the  lands  in  Cowlits 
county ;  that  Henry  Turrlsh  Is  l^e  principal 
stockholder  ot  tbe  appellant,  living  at  Du- 
luth,  Minn.,  and  at  the  solicitation  of  Mark 
.  Heas^,  president  of  roBpondent  corporation, 
offered  to  buy  said  lands  for  the  sum  of 
$50,000,  one-half  cash,  the  balance  in  one  and 
two  years,  at  5  per  cent  interest ;  that  Mark 
Hessey,  president  of  respondent,  called  said 
meeting  of  tbe  board  of  directors  at  Iron 
River,  Wis.,  on  October  21,  1904,  at  which 
meeting  three  directors  being  present,  tbe 
resolution  first  above  set  forth  was  unani- 
mously adopted;  that  said  resolution,  the 
minutes  of  said  mcetlog,  and  other  papers  of 
the  respondent  corporation  wei'e  thereafter 
handed  by  said  Mark  Hessey,  president  of 
respondent,  to  said  Henry  Turrlsh,  and  by 
said  Henry  Turrlsh  were  handed  to  appel- 
lant's attorneys,  Waaliburn,  Bailey  &  Mitch- 
ell; that  on  October  22,  1904,  tbe  attor- 
neys made  a  written  report  or  opinion  there- 
on, containing  certain  objections  to  the  form 
of  the  proceedings;  that  said  written  opin- 
ion was  by  Mr.  Turrlsh  handed  to  Mr.  Hes- 
sey, and  thereafter  Mr.  Hessey  and  Mr. 
Tripp,  another  director  of  respondent  called 
upon  said  attorneys  for  such  stockholders' 
resolutions,  directors'  resolutions,  proxies,  etc., 
as  said  attorneys  desired  to  be  executed; 
that  sold  Heasey  and  Tvlpif  left  said  at- 
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torDeys*  office  with  said  resolutions  and 
directions,  with  the  intent  and  purpose  o*" 
calling  a  meeting  to  adopt  the  saine ;  and  that 
said  parties  called  a  special  meeting  of  the 
board  of  directors,  which  was  held  in  Iron 
River,  Wis.,  on  October  27,  190t,  all  five 
directors  being  present,  at  which  time  the 
secend  resolution  above  set  forth  was  adopt- 
ed. The  appellant  took  no  exceptions  to 
these  findings.  It,  however,  requested  the 
court  to  make  the  ffrilowing  additional  find- 
ings, which  were  refused:  That  upon  re- 
ceiving such  resolution  of  October  21,  1901, 
Mr.  Turrish,  on  behalf  of  the  appellant,  then 
and  ther6  assented  to  all  of  its  conditiomi, 
and  proceeded  to  comply  therewith  by  pi-o- 
euring  the'  notes  covering  the  deferred  pn>-- 
ments,  and  that  at  no  time  thereafter  did 
appellant  alter  or  modify  the  same  or  refuse 
to  carry  out  the  terms  thereof;  that  at  the 
trial  appeilaat  oftered  to  pay  Into  court, 
at  such  time  as  the  court  should  direct, 
said  sum  of  |25,000,  for  respondent,  aud  to 
deliver  the  notes  of  appellant  company  for 
$25,000,  payable  one-half  cm  or  before  one 
year,  and  one-half  on  or  before  two  yearn 
from  October  22, 1904.  To  the  court* b  refusal 
to  make  these  findings  appellant  has  excepted. 
Conclusions  of  law  being  made  In  favor  of 
respondent,  Judgment  was  entered  thereon. 
dismlRsIng  tiie  action,  and  this  appeal  hnn 
been  taken. 

The  appellant  Insists  that  the  trial  court 
erred  (1)  In  Its  conclusions  of  law;  (2)  in 
Its  r^usal  to  make  the  additional  findings 
requested  by  appellant;  (3)  in  Its  refusal 
to  make  the  conclusions  of  law  requested 
by  appellant;  and  (4)  in  entering  Judgment 
for  respondent  and  refusing  to  enter  Judg- 
ment for  appellant  The  respondent  corpora- 
tion was  formed  for  the  purpose,  among  other 
things,  of  buying  and  selling  timber  lands 
In  the  state  of  Washington.  The  directors 
were  therefore  acting  within  the  scope  of 
their  authority  when  they  agreed  to  sell 
«aid  lands.  It  appears  from  the  evidence 
that  all  of  the  capital  stock  of  the  respond- 
ent corporation  was  owned  by  Its  five  direct- 
ors, and  as  it  was  anticipated  that,  in  compli- 
ance with  the  suggestions  of  appellant's  at- 
torneys, ail  of  said  directors  would  be  present 
at  tlie  second  meeting  of  October  27,  1904, 
said  attorneys  waived  any  objection  to  the 
fact  that  the  meeting  of  said  board  of  di- 
rectors would  be  lield  In  the  state  of  Wis- 
consin and  not  in  the  state  of  Oregon;  their 
view  being  that  all  stockholders  present 
would  be  estopped  from  dony{ug  the  validity 
of  the  sale  or  transfer.  The  appellant  con- 
tends that  the  first  resolution  of  October  21, 
1004,  authorizing  the  sale  of  said  real  etitate, 
which  contains  all  the  essential  elements  of  a 
valid  written  memorandum  as  to  terms,  ami 
which  was  signed  by  the  president  and 
secretiiry  of  the  respondent  corporation,  con- 
stituted a  full  compliance  with  the  require- 
ment of  the  statute  of  frauds  as  being  a  mem- 


orandum In  writing  signed  by  the  party  to 
be  charged,  and  that  as  such  memorandum 
had  been  made  and  so  signed,  the  respond- 
ent's contract  to  convey  can  be  specifically 
enforced.  We  think  the  resolution  was  a 
sufficient  written  memorandum  to  constitute 
n  compliance  with  the  requirements  of  the 
statute.  Browne  on  Statute  of  Frauds  (5th 
Ed.)  i  346.  Texas  Ry.  Co.  v.  Gentry  (Tex, 
Sup.)  8  S.  W.  98;  Argus  Co.  v.  Mayor,  55 
X.  Y.  495,  14  Am.  Rep.  29G;  Tufts  v.  Ply- 
mouth Gold  Mining  Co.,  14  Allen  (Mass.) 
407;  Central  Laud  Co.  v.  JohuSton  (Va.)  28. 
S.  E.  175;  Grimes  t.  Hamilton  County,  37 
Jowa,  290. 

It  Is  contended  by  the  respondent  that, 
even  though  it  be  conceded  that  a  contract 
had  been  entered  into  between  It  and  the 
appellant,  and  although  it  had  signed  a  writ- 
ten memorandum  thereof,  still  such  contract 
cannot  be  specifically  enforced  tn  equity,  for 
the  reason  that  it  Is  not  mutual,  but  uni- 
lateral, and  that  the  respondent  should  not 
be  held  to  a  specific  performance,  for  the 
reason  that  the  appellant,  not  having  signed 
any  written  memorandum  thereof,  could  not 
be  held  liable  In  an  action  for  the  purchase 
price.  In  answer  to  this  suggestion,  appel- 
lant contends  that,  by  promptly  filing  a  bill 
in  equity  and  demanding  specific  perform- 
ance, it  placed  itself  in  a  position  to  have  a 
decree  rendered  In  favor  of  respondent,  for- 
cing It  to  pay  the  purchase  price.  As  the 
adoption  of  the  resolution  of  October  21, 
1904,  by  respondent,  was  a  sufficient  com- 
pliance with  the  requirements  of  the  stat- 
ute of  frauds,  we  think  the  contention  of  the 
appellant  that  the  contract  can  be  specif- 
ically enforced  must  be  sustained.  The 
weight  of  authority  seems  to  be  that  the 
statute  of  frauds  is  satisfied  if  the  memoran- 
dum be  signed  by  the  party  defendant  In  an 
action  for  specific  performance.  The  party 
not  signing  is  not  bound  unless,  as  is  held  by 
some  authorities,  he  has  accepted  the  same 
as  a  valid,  subsisting  contract  Want  of 
mutuality  arising  from  the  failure  of  one 
party  to  sign  cannot  be  successfully  pleaded 
as  a  defense  by  the  other  party  who  did  sign, 
as  the  act  of  filing  a  bill  for  specific  per- 
formance binds  the  former,  and  makes  him 
liable,  and  renders  the  contract  mutual.  See 
Woodruff  V.  Woodruff  (N.  J.  Sup.)  16  Atl.  4, 
1  L.  R.  A.  380 ;  South,  etc.,  R.  R.  Co.  v.  H.  A, 
&  B.  R.  R.  Co.,  98  Ala.  400,  13  South.  682, 
39  Am.  St  Rep.  74 ;  Fry  on  Specific  Perform- 
ance of  Contracts  (3d  Ed.)  §§  448-450;  Water- 
man on  Specific  Performance  of  Contracts, 
§  201 ;  Pomeroy  on  Specific  Performance  of 
Contracts  (2d  Ed.)  S  170.  "  •  •  •  Equity 
win  not  direct  a  performance  of  the  terms 
of  the  agreement  of  one  party  when,  at  the 
time  of  such  order,  the  other  party  Is  at 
liberty  to  reject  the  obligations  of  such 
agreement;  yet,  as  In  a  case  where  an  agree- 
ment which  the  statute  of  frauds  requires  to 
be  in  writing  has  been  signed  by  one  of  the 
parties  only,  or  when  the  contract,  by  Its 
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terms,  gives  to  one  party  a  rlgbt  to  the  per- 
fonnaace  which  he  docs  not  confer  upon 
the  other,  upon  the  filing  of  a  bill  for  en- 
forcement In  equity  by  the  party  who  was 
before  onbonnd,  he  thereby  puts  himself  un- 
der the  obligation  of  the  contract.  The  con- 
tract then  ceases  to  be  unilateral ;  for  by  his 
own  act  the  unbound  party  makes  the  con- 
tract mutual,  and  tbe  other  party  Is  enabled 
to  enforce  It."  2  Warvelle  on  Vendors,  p. 
748.  In  Perry  v.  Paschal,  103  Ga.  134,  29  S. 
K.  703,  tbe  Supreme  Court  of  Georgia  says: 
"If  a  contract  for  the  sale  of  land,  required 
by  the  statute  of  frauds  to  be  in  writing.  Is 
evidenced  by  a  writing  signed  by  one  party 
only,  but  sufficient  to  charge  the  party  sign- 
ing, such  party  would  be  l>ound  to  perform 
the  contract.  While  in  such  a  contract  there 
is  want  of  mutuality  of  obligation,  still  if 
the  party  in  whose  favor  tbe  writing  is  exe- 
cuted, though  not  bound  becanse  It  is  not 
signed  by  him,  sees  proper  to  waive  his  right 
to  insist  upon  the  invalidity  of  tbe  contract, 
aud  as  evidence  of  such  waiver  files  a  pro- 
<-eedlng  in  a  court  of  equity  to  enforce  It 
thus  affirming  in  writing  his  willingness  to 
be  bound  by  tbe  stipulations  in  the  contract, 
he  will  by  such  proceeding,  though  previously 
not  bound,  put  himself  under  the  obligation 
of  the  contract.  The  contract  then  ceases 
to  be  unilateral ;  for  by  the  act  of  the  party 
who  was  in  no  way  originally  bound  by  the 
writing  the  contract  becomes  mutual,  and  the 
other  party  Is  thereby  enabled  to  enforce  It 
iignlnst  him."  In  Bugler  y.  Garrett,  59  Atl. 
(MS,  tbe  Court  of  Appeals  of  Maryland  say: 
"Was  tbe  contract  mutual?  This  is  not  dis- 
puted in  the  pleading  or  in  the  evidence.  It 
is  said  that  it  is  not  signed  by  tbe  plaintiff, 
but  this  Is  not  necessary,  even  under  the 
statute  of  frauds,  which  only  requires  the 
signature  of  the  party  to  be  charged.  'There 
may  be  a  mutual  contract  to  which  both  par- 
ties have  given  their  assent,  though  the  evi- 
dence of  such  assent  may  exist  in  a  different 
form  as  to  the  two  parties.  As  to  one,  it  may 
be  verbal,  while  tbe  other's  Is  expressed  by 
ills  signature  in  writing.'  Waterman  on 
Specific  Perf.  §  201.  Tbe  testimony  as  to 
the  plaintiff's  acceptance  of  the  contract  Is 
ample,  aad,  besides  this,  If  there  had  been 
doubt  on  this  question.  It  disappeared  when 
he  filed  his  bill  to  enforce  It"  See,  also, 
Browne  on  Statute  of  Frauds  (5th  Ed.)  § 
866:  Brown  v.  Hunger,  42  Minn.  482.  44 
N.  W.  519;  Central  Land  Co.  v.  Johnson  (Va.) 
28  S.  £.  175;  Cummins  v.  Beavers  (Va.)  48 
S.  E.  801;  Miller  v.  Cameron,  45  N.  J.  Eq. 
95,  15  Atl.  812.  1  L.  R.  A.  554. 

It  is  contended  by  the  respondent  that  the 
resolution  adopted  by  Its  directors  on  October 
21,  1904,  did  not  constitute  a  contract  upon 
its  part ;  that  It  did  not  result  from  a  previ- 
ous oral  agreement,  but  that  It  was  merely 
an  offer  to  convey  upon  terms  named,  which 
offer  was  never  accepted  by  tbe  appellant 
and  that,  by  reason  of  such  nonacceptance, 
no  contract  was,  in  fact^  made.   On  tbe 


other  hand.  It  is  contended  by  appellant  that 
the  resolution  of  October  21,  1904,  was  the 
result  of  a  previous  oral  agreement  entered 
into  by  Mr.  Turrish  on  behalf  of  the  appel- 
lant corporation,  and  Mr.  Hessey  on  behalf 
of  the  respond^t  corporation,  and  which  was 
to  be  submitted  by  Mr.  Hesaey  to  tbe  re- 
spondent for  Its  approval;  and  that  tbe 
resolution  constituted  a  valid  written  mem- 
orandum of  a  contract  which  appellant  never 
refused  to  perform.  The  trial  court,  when 
requested  by  the  appellant  to  find  that  It 
assented  to  all  tbe  terms  of  the  contract,  and 
proceeded  to  comply  therewith,  refused  to 
do  so.  It  failed  to  find  that  tbe  contract 
was  either  accepted  or  rejected  by  appellant. 
Upon  the  ertdrace  we  think  the  court  should 
have  found  that  the  contract  was  accepted 
by  the  appellant  prior  to  tbe  adoption  of  tbe 
rescinding  resolotton;  that  It  was  at  all 
times  ready,  willing,  and  able  to  completely 
perform  tbe  same,  and  we  now  make  such 
finding.  It  is  true,  there  Is  a  conflict  of 
evidence  upon  this  issue.  Witnesses  for  the 
appellant  testified  that  the  contract  was  ac- 
cepted, and  that  appellant  was  at  all  times 
ready,  able,  and  willing  to  complete  the  pur- 
chase, while  witnesses  for  the  respondent 
testified  to  the  contrary.  We,  however,  re- 
gard tbe  testimony  of  the  witnesses  for  ap- 
pellant as  tbe  most  convincing  on  this  ques- 
tion, it  being  strongly  corroborated  by  all 
the  snrrounding  circumstances.  Mr.  Hess^ 
and  Mr.  Tripp  certainly  did  not  call  upon  ap- 
pellant's attorneys  for  any  other  purpose 
than  that  of  procuring  copies  of  any  resolu- 
tions said  attorneys  might  desire  tbe  re- 
spondent to  adopt  In  completing  tbe  transfer. 
Tbey  acc^ted  said  resolutions  and  left  said 
attorneys  with  an  apparent  intent  to  have 
them  adopted.  In  fact,  tbe  trial  court  found 
that  such  mtmt  existed.  From  a  careful 
examination  of  the  entire  record,  we  find  no 
Intention  or  desire  upon  the  part  of  resirand- 
ent  to  refuse  a  completion  of  the  contract, 
until  It  received  the  offer  of  $70,000  for-  the 
land,  when,  hoping  to  obtain  a  higher  price 
than  that  to  be  paid  by  appellant  It  first 
conceived  the  idea  of  rescinding  its  former 
resolutions  of  October  2l3t  and  refusing  to 
adopt  tbe  additional  resolutions  suggested  by 
appellant's  attorneys.  It  Is  undisputed  that 
the  appellant  had  the  money  ready  to  make 
the  cash  payment,  and  bad  procured  the  ex- 
ecution of  tbe  notes  in  exact  accordance  with 
the  request  of  respondent 

It  is  further  contended  by  respondent  that, 
as  Mr.  Turrish  was  not  an  officer  or  director 
of  the  appellant  corporation,  he  was  without 
authority  to  contract  in  its  behalf.  It  ap- 
pears that  the  acts  of  Mr.  Turrish  were 
ratified  by  tbe  appellant  corporation,  in  that 
It  executed,  and  its  officers  and  stockholders 
indorsed,  the  promissory  notes  for  the  de- 
ferred payments  of  purcliase  money.  It  has 
at  all  times  been  ready  to  make  the  cash 
payment,  deliver  said  notes,  and  perform  tbe 
contract  on  its  part   The  record  falls  to 
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show  that  reBpontlent  ever  made  any  demand 
of  performance,  nor  does  it  ebow  any  reftiHal 
by  appellant  Respondent  has  again  ratified 
the  acts  of  Mr.  Turrlsh  by  Its  prompt  pro- 
cedure In  bringing  and  prosecuting  this  ac- 
tion. Mr.  Turrlsh  ts  shown  to  have  been  the 
principal  stockholder  of  the  appellant  oor- 
poratlon,  to  have  acted  as  its  manager,  and 
to  bare  at  all  times  controlled  its  business 
policy.  The  daim  of  want  of  authority  up- 
on hie  part  seems  to  have  been  an  after- 
thought, conceived  by  respondent  for  the 
purpose  of  escaping  tiabillty  in  this  action. 
We  think  It  Is  In  do  position  to  make  any 
such  contention.  Respondent  contends  that 
the  contract  was  not  accepted  by  appellant, 
because  It  asked  the  adoption  of  further 
resolntlons  by  respondent.  The  mere  fact 
that  appellant,  out  of  an  abundance  of  cau- 
tion, desired  further  steps  to  be  taken  look- 
ing towards  the  completion  of  the  transfer 
of  the  title,  does  not  show  any  refusal  upon 
Its  part  to  accept  the  offer  of  respondent 
On  the  contrary,  It  Indicates  an  opposite 
Intention.  Had  respondent  tendered  the  ap- 
pellant an  unacknowledged  deed  for  the  land, 
it  would  be  Just  as  reasonable  to  contend 
that  a  request  for  a  corrected  deed  would 
constitute  a  refusal  by  appellant  to  accept 
the  contract  or  complete  its  performance. 
Our  view  Is  that  the  appellant's  acts  clearly 
Indicated  a  fixed  Intention  to  accept  and  per- 
form the  contract  rather  than  any  Inclina- 
tion to  refuse  acceptance. 

From  a  careful  examination  of  the  entire 
record  and  the  authorities,  we  conclude  (1) 
that  the  resolution  of  October  21,  1904,  was 
a  sufficient  compliance  with  the  requirements 
of  the  statute  of  frauds;  (2)  that  the  appel- 
lant at  no  time  refused  to  accept  or  per- 
form the  contract;  (3)  that  the  ofCer  of  re- 
spondent was  accepted  by  appellant  prior  to 
the  adoption  of  the  rescinding  resolution; 
and  (4)  that  the  contract  is  one  that  can 
be  specifically  enforced  against  the  respond- 
ent. This  being  true,  the  trial  court  erred 
In  dismissing  the  action.  It  Is  ordered  that 
the  Judgment  of  the  honorable  superior  court 
be  reversed,  and  the  cause  remanded,  with 
instructions  to  enter  a  decree  for  specific  iier- 
formance,  in  accordance  with  the  prayer  of 
the  complaint. 

MOUNT,  C.  J.,  and  DUNBAR,  HADLET, 
BUDKIN,  and  ROOT,  JJ.,  concur. 


(<l  Wash.  U2) 

CONNER  V.  CLAPP  et  al. 
(Supreme  Court  of  Washington.   May  22,  1906.) 

1.  Specific  Prbformance  —  Contbacts  En- 
roBCEABLE— Options. 

An  option  for  the  purchase  of  land  may  be 
specifically  enforced  by  the  holder  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  SS  »0,  178.] 

2.  Vendor  and  Pubcbaseb— Bono  tob  Deed 

— SURBENDEB. 

After  the  giving  of  a  bond  for  a  deed,  the 
Tendor  wished  to  procure  a  loan  on  the  property 


to  take  op'  an  outstanding  mortgage,  and  the 
prospective  mortgagee  insisted  that  the  mortgage 
should  have  priori^  over  the  bond  and  that  the 
holder  of  the  bond  should  join  in  the  mortgage 
or  surrender  the  bond.  The  hood  was  surren- 
dered to  the  attorney  for  the  mortgagee,  with 
a  statement  that  the  parties  had  made  other 
arrangements.  Thereafter,  however,  the  par- 
ties proceeded  to  make  payments  and  improve- 
ments and  otherwise  act  as  if  the  bond  was 
still  in  full  force  and  effect  Held,  that  there 
was  no  surrender  of  the  bond. 

Appeal  from  Superior  Court,  Chehalis  Coun- 
ty ;  Mason  Irwin,  Ju(^e. 

Action  by  James  F.  Conner  against  James 
M.  Clapp  and  another.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Beveraed  and 
remanded,  with  directions  for  decree. 

Agnew  &  Isn.a,  S.  H.  HeaUi,  and  Ql  W. 
Hogdon,  for  aiq>ellaDt.  J.  B.  Bridges  and 
Ben  Sheeks,  for  respondents. 

RUDKIN,  J.  This  case  was  before  this 
court  on  a  former  appeal.  Conner  v.  Clapp, 
37  Wash.  299,  79  Paa  929.  In  addition  to 
the  statraient  of  the  case  contained  In  the 
opinion  then  filed,  we  deem  it  eofflclent  to 
say  that  the  plaintiff,  by  his  amoided  com- 
plaint, seeks  the  specific  performance  of  the 
bond  for  a  deed  there  referred  to.  It  is 
admitted  by  the  pleadings,  established  by 
the  proofs,  and  was  found  by  the  court  on 
the  former  trial,  tbat  the  bond  for  a  deed 
was  executed  and  delivered;  that  the  plain- 
tiff Is  In  possession  of  the  property ;  that  he 
paid  $2,000  of  the  purchase  price  on  and 
prior  to  the  delivery  of  the  bond,  and  that 
he  baa  made  permanent  and  lasting  Improve- 
niraits  on  the  land  of  the  value  of  $3,50(^ 
In  addition  to  ttie  payment  of  considerable 
sums  as  taxes,  assessments,  and  for  insur- 
ance. After  the  case  was  remanded,  the 
pleadings  wm«  ammded,  and  the  case  was 
submitted  to  the  court  on  the  testimony  tak- 
en at  the  former  trial.  The  court  stated 
tiiat  It  could  consistently  reach  no  other  ocm- 
cluslon  tiian  tbat  announced  on  the  former 
trial,  and  dismissed  tiie  action.  From  the 
Jndgrorait  of  dismissal  ihln  appeal  Is  piose- 
cated. 

We  will  now  briefly  consider  tbe  Tarlons 
objections  urged  by  the  leeiKmdentB  against 
the  spedflc  performance  of  the  contract  It 
Is  first  contended  that  the  bond  was  a  mere 
option,  and  that  specific  performance  will  not 
be  decreed.  Conceding,  for  the  purpose  of 
this  case,  t2iat  the  bond  was  a  mere  option, 
the  conclusion  contended  for  by  the  re^nd- 
ents  does  not  necessarily-  follow.  **Tbe  giver 
of  the  option  has  often  soi^hl;  and  some- 
times Boccessfnlly,  to  resist  perfonnance  by 
urging  that,  as  tbe  party  holding  the  option 
was  not  compellable  to  enrcise  it  afflrmatlTe- 
ly,  it  would  be  ineqnitable  to  reqaire  perform- 
ance by  the  other.  In  a  majority  of  tbe  more 
recent  cnaea,  the  courts  have  reoc^lsed  the 
plea  only  to  overrule  and  disallow  It  It  is 
now  clearly  recognized  law  tbat  spedflc  per- 
formance will  not  be  refused  on  soch  grounds, 
'An  optional  agreement  to  cmye^  or  renew 
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a  lease,  withont  any  eoyenant  or  obligation  to 
pnrcbase  or  accept,  and  without  «ny  mutuali- 
ty of  remedy,  will  be  enforced  In  equity  if 
It  Is  made  upon  proper  consideration,  or 
forms  part  of  the  lease  or  othT  contract  be- 
tween the  parties  that  may  he  the  true  con- 
Bideratlon  for  It'"  21  Am.  ft  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  928.  From  what  has  been 
said  It  sufficiently  appears  that  the  bond  in 
suit  was  supported  by  an  adequate  considera- 
tion, and  this  brings  the  case  within  the  rule 
Just  stated.  Lawrence  v.  Pederson,  34  Wash. 
1,  74  PncJ  1011,  cited  by  the  respondents. 
Is  not  In  point  In  that  case  It  was  held 
that  a  mining  broker  did  not  comply  with 
bis  contract  to  procure  a  purchaser  by  simply 
prorurtng  a  person  who  took  an  option  on  the 
property.  The  right  of  the  holder  of  the 
option  to  enforce  specific  performance  was 
not  there  Involved  or  considered.  This  ob- 
jection rests  substantially  on  the  same  basis 
as  the  next  viz..  that  specific  performance 
will  not  be  decreed  because  the  appellant  did 
not  sign  the  bond  and  was  not  bound  thereby, 
and  becnuse  speclflc  performance  could  not 
be  decreed  agninst  him.  This  question  was 
fully  considered  by  this  court  in  the  recent 
case  of  Western  Timber  Co.  v.  Knlama  River 
Lumber  Co.  (filed  May  15,  19CC),  85  Pac.  338, 
and  was  decided  adversely  to  the  respondents. 

The  next  contention  is  that  the  bond  was 
surrendered  and  canceled  by  the  voluntaiy 
act  of  the  parties.  At  the  time  of  the  con- 
veyance of  the  property  to  respondents,  It 
was  subject  to  a  mortgage  in  the  sum  of 
$3,SO0.  which  was  afterwards  reduced  to 
12,500.  In  the  latter  part  of  December,  1001, 
and  the  early  part  of  January,  1902,  the  re- 
spondents were  negotiating  for  a  loan  on  the 
property  In  the  sum  of  ¥2,500  to  take  up  this 
mortage.  The  mortgagee  Insisted  that  the 
new  mortgftge  should  have  priority  over  the 
bond  for  a  deed,  and  that  the  appellant  ^hould 
Join  In  the  mortgage  or  surrender  his  bond. 
With  the  view  of  effecting  this  object  the 
appellant  and  the  respondent  J.  M.  Clapp 
went  tofrether  to  the  office  of  the  attorney  for 
the  mortgagee.  The  appellant  turned  the 
twnd  over  to  the  respondent  Clnpp,  and 
stated  that  the  bond  had  been  surrendered 
and  that  they  had  made  other  arrangements. 
It  Is  not  seriously  contended  that  any  other 
arrangements  were,  In  fact,  made  at  that 
time;  at  least  the  respondents  do  not  Indicate 
what  they  were.  The  appellant  contends 
that  this  was  done  solely  for  the  purpose  of 
satisfying  the  attorney  for  the  mortgagee, 
and  we  think  this  contention  must  prevail, 
'as  any  other  view  of  the  case  Is  utterly  in- 
consistent with  the  subsequent  conduct  of  the 
parties.  Thus,  after  this  alleged  surrender, 
the  appellant  wrote  the  r^pondent  in  regard 
to  other  Improvements  he  was  about  to  make 
on  the  premises,  to  which  no  objection  was 
apparently  made.  On  July  1,  1002,  six 
months  after  the  alleged  surrender,  the  re- 
spondent J.  M.  Clapp  wrote  the  appellant  that 
the  Interest  was  45  days  overdue,  and  that  U 


a  settlranent  In  foil  was  not  made  by  August 
1st,  other  arrangements  would  have  to  be 
made.  These  facts  are  wholly  Inconslstrat 
with  the  claim  that  the  bond  had  been  sur- 
rendered several  months  before.  Indeed,  the 
respondent  J.  M.  CJapp  testified  that  after  he 
and  the  appellant  left  the  office  of  the  attor- 
ney for  the  mortgagee,  he  offered  to  return 
the  bond  to  the  appellant  but  the  oppellant 
refused  to  accept  the  same,  stating  that  he 
had  no  further  use  for  it  Aside  from  the 
alleged  surrender,  it  is  not  claimed  that  tbe 
respondents  took  any  steps  to  forfeit  the  bond 
by  suit,  tender  of  a  deed,  or  otberwlse. 
Stelu  V.  Waddell,  37  Wash.  (534.  80  Pnc.  184. 
As  stated  by  the  respondents  In  their  brief, 
"the  record  In  this  case  shows  some  loose 
and  unbusinesslike  transactions  between  the 
parties,"  and  In  view  of  such  conduct  and  the 
payment  of  a  considerable  portion  of  the  pur- 
chase price,  and  the  making  of  large  expendi- 
tures upon  the  property,  we  think  that  equity 
and  good  conscience  demand  that  specific  per- 
formance should  be  decreed.  We  were  of  this 
opinion  on  the  former  appeal,  but  Inasmuch 
as  the  respondents  might  desire  to  offer  fur- 
ther testimony  on  the  Issue  of  specific  per- 
formance which  they  did  not  deem  material 
on  tbe  issue  then  before  the  court  we  refrain- 
ed from  directing  a  final  Judgment  or  express- 
ing any  opinion  on  the  merits. 

The  respondents  complain  that  the  prop- 
erty has  increased  in  value,  and  that  the  ap- 
pellant is  only  seeking  to  take  advantage  of 
an  increase.  Undoubtedly  this  circumstance 
Is  a  source  of  much  litigation ;  but  we  might 
well  ask :  Are  not  the  respondents  prompted 
by  the  same  motive  In  their  defense?  Had 
the  value  of  this  property  decreased  below 
the  amount  due  on  the  bond  for  a  deed,  would 
the  respondents  be  now  resisting  specific  per- 
formance? 

Finally,  It  Is  contended  that  the  tender 
was  Insnfflclent  It  Is  claimed  that  the  bond 
called  for  $6,5(X)  and  Interest  whereas  the 
appellant  tendered  only  $5,600  and  Interest 
It  Is  clearly  shown  by  the  proof  that  the 
amount  to  be  paid  was.  In  fact  $5,5(X).  The 
ren^ondents  contend  that  this  proof  was  In- 
competent, and  that  it  went  in  under  their 
objection.  However  this  may  be,  the  objec- 
tion could  not  reach  the  testimony  of  tbe 
respondents  themselves,  which  clearly  and  un- 
equivocally shows  that  the  consideration  was, 
in  fact  $5,500.  In  consideration  of  the  entire 
record,  we'  are  satisfied  that  the  appellant 
was  entitled  to  the  relief  demanded.  At  the 
time  of  the  former  trial  there  was  a  mortgage 
on  tbe  property;  bnt  this  mortgage  has  since 
matured  and,  if  not  already  paid,  the  court 
below  can  make  provision  for  its  payment 
As  to  the  form  of  the  deed,  the  appellant  Is 
only  entitled  to  a  deed  of  special  warranty 
against  the  acts  of  the  respondents  and  those 
claiming  under  them. 

The  judgment  Is  reversed,  and  the  case  re- 
manded, with  directions  to  the  court  below 
to  ascertain  the  amount  due 
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under  tbeir  bond,  to  which  sum  will  be  added 
any  amounts  the  respondNits  may  have  paid 
by  way  of  taxes,  aeeeesments,  or  for  Insur- 
ance on  the  property  In  controTer^.  Upon 
the  payment  of  such  Bums,  the  court  will 
alter  a  decree  of  specific  performance.  If 
the  court  finds  tttat  the  aK)elIant  has  made  a 
good  and  sufllctent  tender  of  the  amount  due, 
and  that  audi  tender  has  beai  kept  good,  no 
interest  will  be  allowed  after  the  date  of  the 
tender.  Otherwise  interest  will  be  allowed  to 
the  date  of  tibe  Judgment 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY,,  DUNBAR,  ROOT,  and  CROW,  JJ., 
concur. 


(42  Wash.  632} 

STATE  ex  rel.  nART.AN  v.  CEXTRALTA- 
CHEHALIS   ELECTRIC  RT.  & 
POWER  CO. 
(Supreme  Cojirt  of  Washington.   May  19,  190G.) 

1.  Emisent  Domain— Necessity. 

A  corporation  organized  to  construct  and 
operate  electric  street  railways  in  two  cities  and 
a  connecting  electric  railway  will  not  be  de- 
nied the  right  to  proceed  to  condemn  land  to 
be  flooded  in  connection  with  a  water  power  to 
create  electricity  because  it  has  not  obtained 
franchises  from  the  cities  and  a  right  of  way 
between  tliem,  and  bo  has  not  ohon'n  that  the 
power  will  be  needed  for  a  public  purpose;  but 
it  Is  enough  that  it  has  obtained  the  greater  part 
of  its  right  of  way,  that  it  is  negotiating  with 
the  cities  for  the  franchises,  that  the  terms 
thereof  have  been  practically  agrfeed  on,  and 
that  it  is  proceeding  diligently  with  such  mat- 
ters; nothing  being  shown  tiiat  will  prevent 
ultimate  accomplishment 

2.  Same— Public  Puepose. 

Though  the  articles  of  incorporation  show 
that  Borae  of  the  objects  for  which  a  corpora- 
tion was  formed  were  purely  private,  it  may 
exercise  the  power  of  eminent  domain :  its 
netition  and  testimony  showing  that  it  desires 
to  condemn  for  the  purpose  of  obtaining  power 
to  carry  on  its  husine^^s  as  a  public  carrier. 
.1.  Same— Necessity— EviDErrCE. 

The  general  statement  in  the  testimony  of 
the  president  of  an  electric  railway  company, 
purposing  to  erect  a  dam  of  a  certain  height  to 
create  power  and  seekiug  to  condemn  land  which 
the  dam  will  cause  to  be  flooded,  that  all  the 
power  which  could  be  developed  by  the  dam 
would  be  required,  and  that  if  the  company 
could  get  aloug  with  less  it  would  be  satislied 
to  take  leas,  is  suflicient,  without  any  estimate 
of  horse  power  rerjuired  or  proposed  to  he  de- 
veloped, in  the  absence  of  controverting  evi- 
dence, to  justify  the  finding  that  no  more  waa 
proposed  Co  be  taken  by  condemnation  than  the 
necessities  required. 

4.  Same— PowBB  pob  Eiactbio  Eailwat— Lo- 

OATIOK. 

Under  Laws  1003,  p.  3G6,  c.  175.  $  2,  pro- 
viding that  an  electric  railway  company  may 
appropriate  property  for  right  of  way  or  for 
any  corporate  purpose,  and  imposing  no  limita- 
tion as  to  location,  it  may  condemn  land  for 
power  purposes,  however  distant  from  the  rail- 
way. 

The  Centralia-Chehalis  Electric  Railway  & 
Power  Company  brought  an  action  to  con- 
demn land  of  Marian  E.  Harlan.  An  order 
in  favor  of  the  company  waa  made  therein, 
and  a  writ  of  review  is  brought,  on  relation 
of  Harlan,  to  review  such  order.  Affirmed. 


H.  S.  Elliott  and  E.  U.  Green,  for  relator. 
W.  W.  Langhome,  for  respondent 

FULLERTON.  J.  The  respondent,  fbs 
Centralla-ChehaiiB  Electric  Hallway  &  Power 
Company,  is  a  corpotadon  organised  under 
the  laws  of  the  state  of  Washington-  The 
objects  for  "which  the  corporation  was  form- 
ed, as  recited  In  its  article,  are  many  and- 
somewhat  Tarled,  and  those  of  a  public  and 
quasi  public  nature  are  commingled  with 
those  that  are  purely  private.  Its  primary 
purpose,  however,  according  to  the  testimony 
of  its  promote.  Is  to  buUd,  equip,  and  operate 
electric  street  railways  In  the  cities  of  Cbe- 
balis  and  Gentralla,  and  an  electric  railway 
between  those  two  cities,  to  be  connected  to 
and  operated  with  the  street  railways,  for 
the  purposes  of  carrying  passengers  and 
freight  for  hire.  For  the  purpose  of  general 
ing  the  necessary  electric  current  to  operate 
Its  railways  the  respondent  sought  to  create 
a  water  power  on  the  Chebolis  river.  It 
purposes  to  erect  at  the  site  selected  a  dam 
across  the  river  some  60  or  05  fest  high, 
which  will  at  once  create  the  necessary  fall 
for  power  purposes  and  provide  a  storage 
basin,  which  can  be  drawn  upon  durin);  the 
dry  season,  when  the  natural  flow  of  the 
river  may  be  Insufficient  to  produce  the  re- 
quired power.  The  dam.  when  constructed, 
will  cause  the  water  to  back  up  and  over- 
flow a  considerable  area  of  land  not  now 
covered  by  water,  a  part  of  which  belongs 
to  the  relator.  The  respondent  was  unable 
to  agree  with  the  relator  as  to  the  compensa- 
tion to  be  paid  for  the  land  taken  and  dam- 
oged  belonging  to  him,  and  brought  an  ac- 
tion to  condemn  under  the  statute  of  emi- 
nent domain.  After  a  hearing  the  court 
made  the  preliminary  order  adjudging  the 
use  to  which  the  reapondent  Intended  to  ap- 
ply the  property  to  be  a  public  use,  that 
a  necessity  existed  for  its  taking,  and  or- 
dered the  question  of  the  amount  of  compen- 
sation to  be  paid  the  relator  to  be  submit- 
ted to  the  determination  of  a  jury.  This 
proceeding  was  brought  to  review  that  order. 

The  relator  first  contends  that  the  use  to 
which  the  respondent  contemplates  putting 
the  property  Is  not  a  public  use.  The  re- 
lator does  not  deny,  of  course,  that  the 
operation  of  a  aystem  of  electric  rnllwoy  be- 
tween and  within  the  cities  of  Centrslla  and 
Chehalis  for  the  purposes  of  carrying  pas- 
sengers and  freight  ,for  hire,  would  not  be 
a  public  use  within  the  meaning  of  the  stat- 
utes and  the  Conf>tltution ;  nor  dneft  be  con- 
tend that  it  Is  beyond  the  powers  of  the 
court  to  condemn  his  land  for  the  purposes 
of  creating  the  necessary  power  to  operate 
that  system.  But  he  says  that  the  respond- 
ent haa  not  proceeded  far  enough  with  Its 
scheme  to  demonstrate  that  it  will  be  per- 
mitted to  construct  and  operate  its  proposed 
rtillways.  since  It  was  made  to  appear  by 
the  evidence  that  It  had  not  procured  fran- 
chises from  the  cities  of  C^itraila  and  Che- 
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liallB  permitting  it  to  construct  ita  proposed 
railways  within  tbeir  boundaries,  nor  a  com- 
plete right  of  way  between  the  two  cities. 
The  relator  argues  that,  inasmuch  as  the 
respondent  cannot  construct  its  proposed' road 
until  it  procures  these  franchises  and  this 
right  of  way,  It  Is  not  In  a  position  to  say 
that  this  power  will  be  needed  by  it  at  all, 
and  hence  it  ought  not  to  be  permitted  to 
condemn  bis  land  until  It  Is  certain  that 
the  land  will  be  needed.  On  the  question  of 
the  progress  the  respondmt  had  made  in 
this  directiw,  the  record  disclosed  that  It 
bad  procured  a  right  of  way  for  its  road 
over  all  the  distance  between  the  two  cities, 
except  over  a  tract  about  80  tods  In  width, 
and  that  for  this  it  was  negotiating  with  the 
owner  who  was  a  resident  of  another  county. 
It  aK>eared,  also,  that  It  was  then  negotiat- 
ing with  each  of  the  cities  for  ft-anchlses; 
that  In  each  of  them  the  terms  of  the  fran- 
cblse  to  be  granted  had  been  practically 
agreed  upon,  and  that  ordlnauces  had  been 
drawn  and  Introduced  granting  to  the  re- 
spondent a  franchise  in  accordance  with 
those  terms  which  had  passed  to  the  second 
reading,  and  that  in  one  of  the  cities  It  had 
deposited  a  considerable  sum,  to  be  for- 
feited In  case  it  did  not  carry  out  the  con- 
ditions imposed  by  the  franchise  wliich  might 
'  be  granted  It  In  fact  It  was  admitted  by 
the  relator  on  the  bearing  that  the  re^nd- 
ent  was  proceeding  diligently  In  its  effort  to 
put  Itself  in  a  position  to  commence  at  once 
the  mechanical  constmction  of  Its  road. 
It  seems  to  us  that  the  respondent  bud  pro- 
ceeded far  enough  to  show  that  Its  Imroediate 
purpose  w«s  to  apply  the  power  It  sought 
to  create  by  the  appropriation  of  the  relator's 
property  to  a  public  use.  This  was  its  de- 
clared purpose,  and  Its  acts  In  so  far  as  it 
liad  actually  proceeded  pointed  to  that  end. 
Moreover,  it  is  manifest  that  an  enterprise 
of  this  character  cannot  he  completed  all 
at  once.  Being  made  up  of  several  parts,  it 
must  be  comideted  In  parts.  Why,  then, 
should  one  part  be  deemed  of  more  Impor- 
tance than  another?  Why  may  not  the  city 
as  well  say  that  it  will  not  grant  the  fran- 
chise imtil  the  respondent  has  produced  the 
power  as  the  court  may.  say  that  It  will  not 
grant  the  right  to  procure  the  power  until 
the  franchise  is  granted?  If  the  city  did  so 
say,  and  the  court  should  hold  with  the 
relator.  It  Is  plain  that  the  enterprise  has 
reached  a  point  beyond  which  It  cannot  pro- 
ceed. But  we  think  there  Is  no  reason  for 
such  a  holding.  We  think  that  when  it  Is 
made  to  appear  tliat  a  promoter  of  an  enter- 
prise of  this  kind  Is  proceeding  diligently 
with  it,  and  nothing  Is  shown  to  have  occur- 
red that  win  prevent  Its  ultimate  accomplish- 
ment the  court  ought  not  to  deny  the  right 
to  acquire  by  condemnation  sn  essential 
part  merely  because  there  Is  a  possibility  that 
the  enterprise  cannot  be  carried  to  comple- 
tion. There  Is  no  danger  that  the  property 
condemned  will  be  applied  to  uses  foi-elgn  to 


the  purposes  for  which  it  Is  condemned. 
The  property  does  not  become,  the  private 
property  of  the  condemning  corporation,  In 
the  sense  that  it  can  appropriate  it  to  uses  of 
a  private  nature.  It  must  use  it  for  the 
purposes  t<a  which  it  condemns  it  or  else 
submit  to  Its  reversion  at  the  suit  of  the 
state.  People  v.  Pittsburgh  R.  R.  Co.,  53 
CaL  694 ;  2  I^ewlB  on  Eminent  Domain,  §  594 
et  seq. 

The  relator  next  contends  that  the  respond- 
ent should  not  be  permitted  to  exercise  the 
right  of  eminent  domain  because  its  articles 
of  Incorporation  show  that  some  of  the  ob- 
jects for  which  it  was  Incorporated  are  pnre- 
^  of  a  private  nature,  and  that  to  permit  It 
to  condemn  property  at  all  Is  to  permit 
private  property  to  be  taken  for  a  private 
use.  There  are  coses  which  maintain  the 
doctrine  that  a  statute  authorizing  the  con- 
demnation of  property  for  uses  a  part  of 
which  only  are  of  a  public  nature  la  In  viola- 
tion of  the  rule  that  private  property  can- 
not be  taken  for  private  use,  and  hence  can- 
not be  enforced.  Gaylord  v.  Sanitary  Dis- 
trict of  Chicago,  204  III.  B76,  6S  N.  E.  522, 
63  L.  R.  A.  582,  98  Am.  St  Rep.  235 ;  Ryer- 
aon  T.  Brown,  35  Mich.  333,  24  Am.  Uep.  564. 
And  there  are  cases  which  draiy  the  right  to 
condemn  when  the  avowed  purpose  as  set 
out  In  the  petition  is  to  condonn  for  uses 
some  of  which  are  prlvat&  Harding  v.  Good- 
lett  3  Yerg.  (Tenn.)  41,  24  Am.  Dea  546. 
But  In  this  case  the  respondCTt  asks  In  its 
petition  to  condemn  for  the  public  uses  only 
recited  In  Its  articles  of  Incorporation,  mak- 
ing no  mention  of  those  which  are  purely 
private.  If  a  private  use  is  combined  with  a 
public  one  In  such  a  way  ttiat  tbe  two  cannot 
be  separated,  then  unquestionab^  the  right 
of  eminent  domain  could  not  be  Invoked  to 
aid  the  enterprise ;  but  it  has  been  said,  and 
It  seems  to  us  that  it  Is  the  better  reason, 
that  where  the  two  are  not  so  combined  as 
to  be  Inseparable,  the  good  may  be  separated 
from  tiie  bad,  and  the  right  exercised  for  the 
uses  that  are  public.  Irrigation  Co.  v.  Klein, 
63  Kan.  484,  65  Fac.  G^;  Brown  v.  Gerald 
(Me.)  61  Atl.  785,  70  L.  R.  A.  472.  In  the 
first  of  these  cases  the  eoxat  said:  "We  see 
no  greater  rrason  for  denying  to  a  private 
corporation  the  power  of  eminent  domain  for 
the  promotion  of  a  public  use,  because  by  Its 
charter  It  is  also  authorized  to  engage  In  a 
private  enterprise,  than  to  d«iy  to  a  private 
person  tlie  same  power  because  he  is  in- 
herently endowed  with  the  same  authOTlty." 
Furthermcnv  it  was  held  In  the  case  of  In 
re  Niagara  Falls  &  Whirlpool  R.  Co.,  108  N. 
T.  375,  15  N.  E.  429,  that  In  determining  the 
question  of  public  use  "the  courts  are  not 
confined  to,  and  It  Is  not  to  be  tested  ex- 
clusively by,  the  description  of  thope  objects 
and  purposes  as  set  forth  In  the  articles  of 
association,  but  evidence  aliunde,  showing 
tbe  actual  business  proposed  to  be  conducted, 
may  be  considered."  And,  this  being  true, 
we  think  It  must  be  true,  also,  that  when  a 
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corporation,  whose  articles  disclose  purposes 
some  of  wbicb  are  public  and  some  of  wblch 
are  not,  seeks  to  exercise  tbe  rlgbt  of  emi- 
nent domain,  we  may  look  to  Its  application 
and  the  evidence  introduced  at  the  hearing  to 
determine  what  its  real  purposes  are.  Meas- 
ured by  this  test  there  can  be  no  question 
as  to  tbe  purposes  of  the  respondent  corpo- 
ration; for  both  Its  application  and  the  tes- 
timony show  that  It  desires  this  power  that 
It  may  further  Its  business  as  a  common 
carrier.  But,  while  the  exercise  of  this 
right  of  eminent  domain  must  be  guarded 
Jealously,  so  that  tbe  private  property  of  one 
person  may  not  be  taken  for  the  private  use 
of  another,  after  all  Is  said  and  done,  the 
power  to  prevent  property  taken  for  a  pub- 
lic use  from  being  subsequently  diverted  to 
a  private  use  must  rest  rather  In  the  super- 
visory control  of  the  state  than  in  caution  In 
permitting  the  exercise  of  the  power.  Prop- 
erty takoi  for  a  public  use  by  a  corporation 
organized  solely  to  promote  a  public  business 
may  be  as  easily  diverted  by  It  to  a  private 
use  as  It  may  by  one  having  both  public  and 
private  objects.  It  Is  not  tbe  object  for 
wtilch  a  corporation  la  formed  that  prevents 
it  from  wrongdoing.  The  preventive  rests 
In  tbe  power  of  the  state  to  compel  the  law- 
ful exercise  of  Its  granted  privileges. 

It  Is  next  said  that  there  is  no  proof  that 
tbe  necessities  of  the  respondent  require  the 
use  of  all  of  the  property  It  proposes  tOrtake. 
It  is  true  that  the  evidence  does  not  give  the 
estimated  borse  power  required  to  operate 
the  respondent's  proposed  public  fadllties, 
nor  does  It  give  an  estimate  of  the  horse 
power  It  is  proposed  to  develop;  but  the 
president  of  the  company,  while  testifying, 
stated  generally  that  all  that  could  be  de- 
veloped by  the  dam  proposed  would  be  re- 
quired, and  that,  if  the  company  could  get 
along  with  ledB,  it  would  be  satisfled  to  take 
less.  Inasmuch  as  there  was  no  evidence  of- 
fered to  controvert  this  statement,  we  think 
Is  Bufflcient  to  Justify  the  finding  that  no 
more  Is  proposed  to  be  taken  than  the  neces- 
sities require. 

Finally,  It  is  said  tliat  nothing  but  land 
adjacent  to  the  rigbt  of  way  may  be  taken 
for  tbe  use  of  a  railway  company,  and  that 
the  lands  In  question  here  are  not  adjacent 
to  the  railway  the  r«(pondent  proposes  to 
construct  Under  the  earlier  statutes  re- 
lating to  eminent  domain  there  would  be 
much  In  this  contention ;  but  the  several  sub- 
sequent statutes  conferring  tbe  power  of 
eminent  domain  on  electric  railway  com- 
panies provide  that  they  shall  have  the  right 
to  appropriate  lands  for  a  right  of  way  and 
"other  corporate  purposes,"  without  limita- 
tion as  to  the  locality.  See  Laws  1003,  p. 
360,  c.  175,  S  2.  It  seems  to  us  that  this  is 
broad  enot^b  to  permit  the  condemnation  of 
land  for  power  purposes,  however  distant  it 
may  be  from  tbe  proposed  railway.  Con- 
trary to  tlie  statement  of  tbe  relatw  that  tbe 
public  hare  no  interest  in  tbe  cost  of  tbe  pow- 


er the  respondent  uses  to  operate  Ite  rail- 
way, we  think  the  public  have  a  vital  in- 
terest in  that  cost  The  public  Is  Interested 
in  cheap  transportation,  and,  since  the  use 
of  the  facilities  nature  has  afforded  will  help 
acquire  cheap  transportation,  the  law  should 
be  construed  rather  to  enable  their  use  than 
to  permit  them  to  waste  In  Idleness.  The 
principle  Is  distinguishable  from  the  princi- 
ple of  the  cases  holding  that  a  station  for 
a  power  house  or  coal  beds  cannot  be  con- 
demned. In  this  case  there  is  no  other 
source  from  which  power  can  be  derived 
without  an  expense  which  Is;  prohibitive  of 
tbe  enterprise,  while  In  tbe  other  cases  the 
situation  was  wanted  because  of  its  conveni- 
ence, not  because  of  necessity. 
The  order  of  the  court  will  stand  affirmed. 

MOUNT,  0.  J.,  and  CROW,  ROOT,  HAD- 
LEY,  KUDKIN,  and  DUNBAE,  JJ.,  concur. 


<41  Wash.  6»> 

STONE  et  al.  v.  MOODT  et  nx. 

(Sapreme  Court  of  Waahington.  May  25,  1906.> 

On  rehearing.  Reversed  and  remanded. 
For  former  (pinion,  see  81  Pac.  617. 

PER  CURIAM.  After  additional  written 
argument  and  further  consideration,  we  have 
reached  the  conclusion  that  this  case  should 
be,  and  It  Is  hereby,  remanded  for  a  new 
trial.  Either  party  may  have  the  privily 
of  using  the  evidence  before  tbe  court  on 
tbe  former  trial  In  so  far  as  tbe  same  is 
available  and  desired,  and  may  Introduce 
such  further  evidence  as  seems  advisable. 


aiOki.€a> 

CADMAN  V.  SMITH. 

(Supreme  Court  of  Oklahoma.  Sept  6,  1905. 
Rehearing  Denied  Jan.  6,  1900.) 

1.  Taxation  —  CoLLBcnon  —  Adthoritt  to 
Collect  — ConNTT  Tbeabubbb  —  Pdwbb  to 

Collect  Taxes. 

In  this  territory  the  county  treasurer's 
authority  to  proceed  to  the  collection  of  the 
taxes  enumerated  upon  the  tax  list  1b  derived 
from  tlie  warrant  of  the  county  clerk  directing 
such  collection,  and  not  from  the  provisions  oC 
tbe  statute. 

2.  Same— Clerk's  Wabbant — SumcncKcr. 

The  warrant  of  a  county  clerk  to  the 
treasurer,  directing  the  collection  of  taxes  in 
the  following  form:  "You  are  hereby  notified 
to  collect  in  a  manner  prescriiwcl  and  the 
time  provided  by  the  statutes  of  Oklahoma  ter^ 
ritory  the  taxes  contained  within  these  rolls, 
levied  according  to  law,  and  extended  into 
their  several  respective  funds.  Witness  my 
hand  and  seal  at  Perry,  the  county  seat  of 
Noble  county,  this  28th  day  of  October,  ISS^. 
Allen  Daniels,  County  Clerk  of  Noble  County. 
[Seal]" — held,  a  sufficient  warrant  of  authority. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  1058-1004.] 

3.  Saue  —  Sale  or  Lahd  —  Notice  —  Dei.ih< 
QUENT  Tax  List— Publication. 

A  statute  requiring  the  publication  of  a  de- 
linquent tax  sale  notice  once  a  week  for  three 
conaecutive  wseka  means  21  days^  and  a  sale 
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of  real  estate  by  a  connty  treaanrer  for  delin- 
quent taxes,  where  notice  of  such  sale  has  been 
given  for  a  period  less  than  21  days  prior  to 
sQcfa  sale,  is  void,  and  a  tax  deed  to  land  so  sold 
is  void. 

[Ed.  Note. — For  cases  in  point,  see  YcL  45, 
Gent.  Dig.  Taxation,  }  1340.] 

4.  Same— Limitations— Tax  Tmas— Rsmov- 

AL  OP  CX-OUD. 

The  patent  owner  of  real  esfate,  who  re- 
mains in  possession  thereof  until  the  right  of 
the  holder  of  a  tax  deed  to  the  same  is  barred 
of  a  right  of  action  to  recover  possession  thereof, 
may  maintain  an  action  to  remove  a  cloud  from 
his  title  because  of  such  tax  deed,  where  the 
grounds  of  aodi  action  axe  that  sncb  tax  deed  is 
void. 

(Syllabns  by  the  Court.) 

Error  from  District  Court,  Noble  County; 
before  Justice  Bayard  T.  Hainer. 

Action  by  W.  T.  Smith  against  Netjta  B. 
Cadman,  Judgment  for  plaintiff.  Defendant 
Inrlngs  error.  Affirmed. 

H.  A.  Johnson,  for  plaintiff  In  error.  W. 
M.  Bowles,  for  defendant  In  error. 

GILLETTB,  J.  This  action  was  brought 
by  the  defendant  In  error.  W.  T.  Smith,  to 
remove  a  cloud  upon  his  title  to  lot  10,  block 
27.  in  the  dty  of  Perry,'  Noble  county,  O.  T. 
The  petition  charges  that  the  plaintiff  in 
error,  Netta  B.  Cadman,  Is  the  holder  of  a 
tax  deed  to  said  lot.  Issued  and  recorded  on 
November  21,  1901,  based  upon  tax  sale  cer- 
tificate issued  November  20,  1890,  for  taxes 
due  on  said  lot  for  the  years  1897  and  1898; 
the  action  being  brought  June  3,  1903.  A 
trial  was  had  and  concluded  in  the  district 
court  of  Noble  county  in  December,  1903,  at 
the  conclusion  of  which  the  trial  court  made 
the  following  fln<1inffl>  of  fact  and  condn- 
sions  of  law: 

"(1)  The  court  finds  from  the  evidence  that 
the  county  clerk  of  Noble  county,  Oklahoma 
territory,  failed  to  attach  his  warrant  to  the 
tax  list,  ordering  and  directing  the  county 
treasurer  of  this  county  and  territory  to  col- 
lect the  taxes  therein  named,  for  the  years 
1807  and  1898.  (2)  The  court  further  finds 
from  the  evidence  that  no  warrant  was  at- 
tached to  or  upon  the  tax  list  directing  the 
county  treasurer  to  collect  the  taxes  for  the 
years  1897  and  1898.  (3)  The  court  further 
finds  that  the  publication  notice  which  has 

been  introduced  in  evidence  on  the  day 

of    Is  insufficient;  that  the  required 

statutory  notice  to  sell  the  delinquent  taxes 
for  the  years  1897  and  1898  was  not  given. 
<4)  The  court  further  finds  from  the  evidence 
that  the  property  In  question  was  sold  to  H. 

A,  Johnson  on  the  day  of  ,  1899, 

and  that  a  tax  certificate  was  Issued  to  H.  A. 
Johnson  on  the  20th  of  November,  1899; 
that  said  tax  certificate  was  duly  Assigned 
and  acknowledged  by  H.  A.  Johnson  to  the 
defendant  herein,  on  the  18th  of  November, 
1901.  (5)  The  court  further  finds  from  the 
evidence  that  a  tax  deed  was  issued  In  due 
and  regular  form,  by  the  treasurer  of  this 
cotmty,  to  the  defendant  herein,  on  the  21st 
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day  of  November,  1901,  and  that  the  seal 
was  duly  and  regularly  attached  thereto,  and 
that  Bald  tax  deed  was  duly  and  regularly 
recorded  by  the  regteter  of  deeds  of  this 
county  on  the  21st  day  of  November,  1901, 
at  3:30  o'clock  p.  m..  In  book  1,  p.  79.  (6) 
The  court  farther  finds  from  the  evidence 
that  on  Jtuie  8,  1903,  the  date  of  the  fillip 
of  this  petition,  the  plaintiff  was  In  posses- 
sion of  the  lot  in  question,  and  had  been  In 
possession  thereof  for  a  number  of  years 
prior  thereto  by  virtue  of  his  recorded  deed." 

"Concluaions  of  lew:  The  court  finds  and 
holds,  as  a  conclusion  of  law,  that  the  tax 
deed  Is,  and  was,  absolutely  void.  The  court 
further  finds  and  holds  that  the  action  Is  not, 
and  was  not,  barred  by  the  statute  of  limita- 
tions at  the  commencement  thereof.  The 
court  holds,  as  a  matter  of  law,  the  tax  war- 
rant being  wholly  Insufficient,  and  the  tax 
deed  being  absolutely  void,  that  the  plaintiff 
Is  not  required  to  pay  any  taxes,  penalties, 
assessments,  or  costs  Incurred  in  the  adver- 
tisement and  sale  of  the  property." 

The  court  further  adjudged  the  tax  deed 
to  be  void,  and  ordered  the  same  canceled 
and  held  for  naught  and  entered  Its  order 
quieting  the  title  to  the  property  In  contro- 
versy In  the  plaintiff  as  prayed  for  in  the 
petition,  and  the  costs  taxed  to  the  defend- 
ant, and  rendered  Judgment  declaring  the 
tax  title  of  plaintiff  in  error  wholly  void,  and 
directing  a  cancellation  of  the  same;  to  re- 
verse which  Judgment  this  proceeding  In 
error  Is  prosecuted. 

The  findings'  of  fact  being  amply  supported 
by  the  evidence  and  having  the  force  and 
effect  of  a  special  verdict  by  a  Jury,  It  only 
remains  for  this  court  to  determine  whether 
the  court  below  erred  in  applying  the  law  to 
the  facts  thus  found.  The  findings  of  fact 
by  the  court,  upon  which  its  judgment  was 
based,  were:  "First,  that  the  county  clerk 
failed  to  attach  his  warrant  to  the  tax  list 
ordering  and  directing  the  county  treasurer 
of  Noble  county,  O.  T.,  to  collect  the  taxes 
therein  named  for  the  years  1807  and  1898. 
and  finds  that  no  tax  warrant  was  attached 
to  or  upon  the  tax  lists  for  those  years,  di- 
recting the  treasurer  to  collect  the  taxes; 
second,  that  the  publication  of  the  delinquent 
tax  sale  notice  by  the  treasurer  of  said  coun- 
ty for  the  years  1897  and  1898  was  Insuffi- 
cient." The  courts  are  unanimous  In  their 
determination  that  where  the  property  of  the 
citizen  Is  sold  to  satisfy  a  public  charge 
against  it,  the  requirements  of  the  law  au- 
thorizing such  sale  must  be  substantially  com- 
piled with.  The  officer  making  the  sale  may 
not  assume  anything  with  reference  thereto, 
and  must  do  all  things  that  the  law  directs, 
or  his  attempted  sale  is  Invalid.  Did  the 
county  clerk  In  this  Instance  attach  to  the 
tax  list  delivered  to  the  treasurer  a  warrant 
of  authority  authorizing  the  treasurer  to  col- 
lect the  taxes  levied  against  this  property? 

In  this  territory  the  county  treasurer  gets 
his  authority  to  proceed  to  the  coUectlon  at 
Digitized  by  ^OOglC 


3-i8 


85  PACIFIC  REPORTER. 


(OkL 


the  tax  list  from  the  warrant  of  the  connty 
clerk,  and  not  from  the  provisiona  of  the 
statute,  and  one  of  the  qoestlona  here  anb- 
•nitted  la  with  reference  to  the  snfficlenc^  of 
the  tax  warrant  of  the  county  clerk  of  !foble 
county  attached  to  the  tax  list  delivered  to 
the  treasurer.  The  language  of  ttiat  warrant 
Is  as  follows,  viz.:  "Warrant  of  Authority. 
Territory  of  Oklahoma,  County  of  Noble — ss.: 
To  O.  T.  Bryan,  County  Treasurer:  You  are 
hereby  notified  to  collect  in  a  manner  pre- 
scribed and  time  provided  by  the  statutes  of 
Oklahoma  territory  the  taxes  contained  with- 
in these  rolls,  levied  according  to  law  and 
extended  into  their  several  respective  funds. 
Witness  my  hand  and  seal  at  Perry,  the 
county  seat  of  Noble  county,  this  28th  day 
of  October,  1898.  Allen  Daniels,  County 
Clerk  of  Noble  County.  [With  the  seal  of 
the  county  clerk  of  said  county  here  duly 
attached.]"  The  provisions  of  our  statute 
touching  the  warrant  of  the  county  clerk  to 
the  treasurer  Is  as  follows:  "And  the  county 
clerk  shall  attach  to  the  lists  his  warrant 
under  his  hand  and  official  seal,  in  general 
terms  requiring  the  treasurer  to  collect  the 
taxes  levied  according  to  law,  and  no  infor- 
mality in  the  foregoing  requirements  shall  ren- 
der  any  proceedings  for  the  collection  of  taxes 
lll^l."  We  are  unable  to  concur  with  the 
court  below  in  its  holdings  as  a  conclusion  of 
law  that  the  tax  deed  was  void  because  of 
the  insufficiency  of  this  warrant.  The  word 
"notified,"  as  used  In  the  warrant  of  the 
cleric,  might  have  been  sobstltnted  by  a  better 
word  conv^ng  the  meaning  Intended.  But 
to  say  that  by  reason  of  its  use  the  treasurer 
was  not  thereby  warranted  In  proceeding  to 
the  collection  of  the  taxes,  ^jumerated  in 
the  lists  to  which  it  was  attached,  would,  we 
think,  be  doing  violence  to  sound  reason  In 
the  premises,  and  especially  where  the  stat- 
ute provides  that  "no  Infwmality  In  the  fore- 
going requirements  shall  render  any  proceed- 
ings for  the  collection  of  taxes  illegal."  The 
view  here  expressed  is  not  In  conflict  with 
the  determination  of  this  court  In  Frazier  v. 
Prince,  8  Okl.  253.  68  Pac  751,  for  In  that 
case  there  was  no  pretense  of  authority  by 
the  county  clerk  to  the  treasurer.  In  that 
case  the  county  clerk  simply  certified  to  the 
correctness  of  the  tax  roll,  and  there  was 
not  even  a  pretended  warrant  to  the  treas- 
urer authorizing  him  to  collect  the  taxes  shown 
by  the  roll. 

The  second  proposition  upon  which  the 
trial  court  based  its  judgment  to  wit,  "that 
the  publication  of  the  delinquent  tax  sale 
notice  by  the  treasurer  of  said  county  for  the 
years  1897  and  3898.  was  losafflclent,"  Is 
based  upon  the  following  requirement  of  the 
statute :  *'Tbe  treasurer  shall  give  notice  of 
the  sale  of  real  proper^  by  the  publication 
thereof  once  a  week  for  three  consecutive 
weeks,"  WHaon's  Rev.  &  Ann.  St.  1903,  S 
rX)21.  In  the  judgment  of  this  court  the  lan- 
guage of  the  statute  here  used  means  21  days. 
In  this  we  are  supported  by  authority.  The 


Supreme  Court  of  Oregou,  In  O'Hara  v.  Par- 
ker, 89  Pac.  1004,  had  this  precise  question  un- 
der consideration,  and  determined  It  In  the  fol- 
lowing language:  "The  validity  of  the  tax 
deed  remains  to  be  condd^vd.  A  number 
of  Infirmities  therein  are  alleged.  We  shall 
notice  but  two.  The  first  notice  of  sale  was 
published  ip  the  we^ly  Ostorian,  June  the 
Gth,  and  the  last  on  June  27.  1885.  The  sale 
was  had  on  Friday,  July  3d.  A  computation 
of  time  during  which  this  notice  was  publish- 
ed, by  excluding  the  first  day  of  publication 
and  Including  the  day  of  sale,  shows  the 
notice  to  have  been  published  but  27  days. 
The  statute  requires  the  pubUoition  to  be 
four  weeks  succeralvely.  This  means  28 
days.**  In  that  case  the  court  cites :  Black 
on  Tax  Titles.  210;  Meredith  v.  Chancey,  50 
Ind.  460;  Early  v.  Homans,  16  How.  (U.  S.) 
610, 14  L.  Ed.  1079;  Boyd  v.  McFarlln,  58  Ga. 
208 ;  Bacon  v.  Kennedy,  66  Mich.  329, 22  N.  W. 
824.  In  addition  to  the  authorities  cited  in 
support  of  the  opinion  of  the  court  of  Oregon, 
the  following  authorities  support  the  same 
conclusion:  Townsend  v.  Bfartln,  55  Ark.  192, 
17  S.  W.  875;  Martin  v.  McDIarmid,  55  Ark. 
213,  17  S.  W.  877;  Morris  v.  St.  Louis,  etc. 
(Colo.  Sup.)  29  Pac:  802;  Martin  v.  Barbour 
(C.  C.)  84  Fed.  701;  Carpenter  v.  Sfainners. 
108  Gal.  359,  41  FaC.  473;  Wombole  v.  Foote, 
2  Dak.  1,  2  N.  W.  239. 

It  was  necessary  for  the  treasurer  to  give 
the  required  notice  before  the  law  conferred 
upon  him  Jurisdiction  to  sell  and  convey  the 
property  of  a  citizen  for  the  nonpayment  of 
taxes.  This  was  not  done.  It  appears  from 
the  evidence  that  the  first  publication  of 
notice  by  the  treasurer  for  the  sale  of  tlds 
property  was  made  on  the  2d  day  of  Novon- 
ber,  1899,  and  the  last  publication  November 
16,  1899,  and  that  the  property  In  question 
was  sold  by  the  treasurer  on  November  20, 
1899, 18  da^  from  the  date  of  the  first  publi- 
cation. The  statute  requires  three  weekB*" 
notice,  and  this  means  21  days.  The  statute 
fixed  the  length  of  time  notice  should  be 
glv^,  and,  without  ^vlng  notice  as  required 
by  the  statute  and  for  the  loigth  of  time 
prescribed,  he  was  powerless  to  sell,  and,  by 
treasures  deed,  to  conv^  the  land  In  ques- 
tion. It  follows  that  the  sale  made  by  the 
treasurer  of  the  premises  In  question  was 
void.  The  same,  however,  was  a  cloud  upon 
the  tltie  of  the  defendant  In  error  when  this 
action  was  brought 

The  conclusion  here  reached  brings  us  to  a 
consideration  of  the  question  as  to  whether 
or  not  this  action  may  be  maintained  in  view 
of  the  statute  of  limitations  concerning  tax 
titles,  which  provides:  "No  action  shall  be 
commenced  by  the  bolder  of  the  tax  deed  or 
the  former  owner  or  owners  of  land  by  any 
person  claiming  under  him  or  them  to  re- 
cover possession  of  the  land  which  has  been 
sold  and  conveyed  by  deed  for  nonpayment 
of  taxes,  or  to  avoid  such  deed,  unless  such 
action  shall  be  commenced  within  one  year 
after  the  recording  of  such  deed;  tmd  in 
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case  of  actton  to  avoid  tbe  deed  not  until 
all  taxes,  interest  and  penalties,  costs  and 
expenses  shall  be  paid  or  tendered  by  the 
parties  commencing  such  action."  Section 
5CC8,  Gen.  St.  Okl.  1803.  Upon  the  request 
of  defendant  at  the  concluBion  of  tbe  evi- 
dence, the  court  made  findings  of  fact;  the 
sixth  finding  being  to  tbe  elTect  that  plaintiff 
was  in  possession  of  the  premises  at  the 
time  the  action  was  brought  This  finding 
was  not  challenged,  except  upon  tbe  motion 
for  a  new  trial,  the  fourth  ground  of  which 
is  as  follows:  "The  findings  of  fact  made 
upon  request  of  defendant  Is  not  supported 
by  sufficient  evidence  in  this,  to  wit,  there 
was  no  evidence  to  support  tbe  finding  that 
the  plaintiff  was  in  possession  of  the  lot  at 
the  time  suit  was  brought,  but  all  the  evi- 
dence was  contrary  thereto."  We  have  ex- 
amined tbe  evidence  touching  this  question, 
as  well  as  tbe  evidence  on  l)ehalf  of  the 
defendant  tending  to  show  that  she  was  in 
possession,  and  not  the  plaintiff.  The  only 
conclusion  tending  to  show  the  defendant's 
possession  was  that  during  tbe  year  3902 
her  attorney,  In  November,  caused  some  plow- 
ing to  be  done  on  the  lots,  and  had  oats 
sown  thereon,  Tbe  plaintiff  claimed  to  have 
been  in  possession  of  the  lot  all  the  time 
from  the  date  of  purchase  from  tbe  govern- 
raent,  and  had  the  same  fenced;  tbe  fence, 
however,  was  manifestly  down  a  part  of 
the  time,  and  tbe  showing  on  his  part  in 
this  respect  is  anything  but  '  satisfactory. 
Out  of  all  tbe  testimony  offered,  however, 
the  trial  court  found  the  possession  of  the 
premises  to  be  in  the  plaintiff,  and  we  are 
not  inclined,  upon  the  proof  submitted,  to 
disturb  this  finding,  for  It  is  clear  the  premis- 
es were  not  in  the  adverse  possession  of  the 
defendant.  The  plaintiff  being  in  possession 
of  the  premises  at  tbe  time  the  action  was 
commenced,  we  think  it  clear  be  might  main- 
tain this  action,  notwithstanding  the  one  year 
statute  of  limitation  above  referred  to,  for 
It  is  clear  that  tbe  right  of  the  holder  of  the 
tax  deed  to  bring  an  action  to  oust  the 
plaintiff  Is  barred  by  that  statute,  and  the 
tax  deed  under  such  drcmnsttinces  is  simply 
a  cloud  upon  the  title  of  the  plaintiff  In 
possession ;  and,  where  tbe  right  of  tbe  bolder 
of  the  tax  title  had  been  barred,  there  seems 
to  be  no  good  reason  why  sucb  cloud  staould 
not  be  removed  In  an  action  grounded  upon 
the  fact  that  such  tax  title  Is  void.  In  such 
case  the  holder  of  the  original  title,  without 
any  fault  of  bis,  finds  bis  pro^»erty  Incumber- 
ed by  a  cloud  upon  the  title,  and  It  would  be 
contrary  to  every  principle  of  equity,  as  well 
as  Justice,  if  no  action  in  equity  can  be  main- 
tained for  tbe  removal  of  the  same,  and  this 
seems  to  be  the  views  of  Hr.  Gooley,  In  his 
treatise  on  Taxation  (page  502),  where  he 
says:  "Where  the  landowner  of  a  patent 
title  has  retained  possession  until  the  tax 
purchaser  Is  barred,  be  may  bring  suit  In 
equity  to  remove  the  cloud  from  his  title, 


and  the  tax  purchaser,  If  In  possession,  has 
a  corresponding  right" 

It  is  urged  that  the  plaintiff  cannot  main- 
tain this  action  because  of  a  failure  on  bis 
part  at  the  bringing  of  the  same  to  tender 
or  pay  all  taxes,  Interest  and  penalties,  costs, 
and  expenses,  Incident  to  the  executimi  of  the 
tax  deed.  There  was  no  finding  of  fact  by 
tbe  trial  court  touching  a  tender  by  plaintiff 
to  defendant  of  taxes.  Interest,  penalty,  etc., 
at  the  commencement  of  this  action,  and  we 
do  not  here  now  decide  that  such  tender 
was  or  was  not  necessary  under  the  facts  and 
drcumstances  of  this  case.  It  is  suffldent 
to  rest  this  opinion  upon  the  fact  that,  If 
such  tender  was  necessary.  It  was  sufflclently 
made.  Tbe  petition  shows  a  tender  of  $16.79, 
accompanied  by  the  declaration  that  the 
amount  so  tendered  was  the  full  amount  of 
all  taxes,  fees,  costs,,  interest,  and  charges 
of  every  kind  against  the  property,  which 
allegation  is  replied  to  only  by  a  general 
denial  contatoed  in  the  answer.  Upon  the 
trial  of  tbe  cause  this  tender  was  renewed, 
accompanied  by  the  declaration  that  tbe 
plaintiff  was  ready  to  pay  wbatever  amount 
might  be  found  to  be  due.  Tbe  trial  court 
Inquired  of  the  defendant  If  such  tender  was 
accepted,  but  no  r^poose  was  made  to  such 
inquiry,  and  no  proof  was  offered  Showing 
such  sum  to  be  Insufllcient  for  tbe  purpose 
offered.  There  is  therefore  no  substantial 
controversy  about  the  taider,  and  no  ground 
presented  upon  which  It  might  be  held  in- 
Buffident.  Wilson  v.  Wood,  10  Okl,  279,  61 
Pac.  1045. 

It  follows  that  the  judgment  of  the  court 
below  must  be  affirmed.  All  the  Justices 
concurring,  except  HAINER,  J.,  who  presided 
in  the  trial  court 


OS  Okl.  SOT) 
BASTIN  V.  SCHAFEB  et  al. 

(Supreme  Conrt  of  Oklahoma.  Sqit  6, 
Rehparing  Denied  Jan.  10.  1900.) 

1.  ReFOHMATION  OT  iMSntUMENTB— MoBTGAQE 

— Detree  op  Fobeclosubr. 

Where  a  note  signed  by  the  huBl}and  alone 
is  securpd  by  mortKage  on  the  homestead  jointly 
executed  by  a  husband  and  wife,  and  the  mort- 
gage contains  a  recital  to  the  effect  that  the  debt 
secured  thereby  is  a  note  siKned  by  the  wife  in 
connection  with  her  huslmnd,  but  the  evidence 
on  the  trial  Is  sufficient  to  identify  the  note 
signed  by  tbe  husband  alone  as  the  indebted- 
ness actually  secured  by  the  mortgage,  and  as 
tbe  note  in  contemplation  of  the  wife  when  she 
signed  the  mortgage, '  held  not  error  for  the 
court  to  reform  tnfs  mortgage  and  decree  a  fore- 
closure of  the  mortgage  on  the  homestead. 

2.  Sa HIE— Identity  of  Indebtedness. 

In  interpreting  a  clause  in  a  mortgage  de- 
scribing the  indebtedness  secured  thereby,  the 
note  actually  secured  should  he  construed  with 
it,  and,  if  true,  control  the  description  of  the  in- 
debtedness in  the  mortgage. 

\tZd.  Note. — For  cases  in  point  see  vol.  35. 
Cent.  Dig  Mortgages,  §S  215,  219.] 

3.  Husband  and  Wife— Coksidkbatioh  Eun- 
NINO  TO  Husband. 

A  mortgage  given  by  both  husband  and  wife 
to  secure  a  note  upon  sufBcient  consideration. 
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ronning  to  the  hnsband  alone  la  valid  against  the 
wife,  without  any  conaideration  moving  to  her 

separately. 

4.  Homestead — Conveyance. 

While  all  transactions  in  which  the  joinder 
or  assent  of  the  wife  is  obtained  in  or  to  any 
disposition  of  the  homestead  will  doubtless  be 
Bcmtinized  by  the  coarts  with  jealous  vigilance, 
yet  this  will  not  be  can-led  to  the  extent  of  re- 
lieving her  from  the  consequences  of  her  own  acts 
which  she  clearly  understands  or  should  have 
understood. 

[Ed.  Note. — For  cases  in  point,  see  voL  2S, 
Cent.  Dig.  Homestead,  fiS  1^3-209.] 

Gillette  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Canadian  Coun- 
ty ;  before  Justice  C.  F.  Irwin. 

Action  by  Henry  Scbafer  against  Annie 
G.  Bastin  and  L.  A.  Bastln.  Judgment  for 
plaintiff,  and  defendant  Annie  C  Bastln 
brings  error.  Affirmed. 

M.  D.  Libby,  for  plaintiff  in  error.  Jos. 
<3i.  Lowe,  for  defendant  in  error  Scbafer. 

PANCOAST,  J.  L.  A.  Bastln  executed)  a 
certain  promissory  note,  with  Henry  Scbafer 
as  surety.  To  secure  Scbafer,  a  mortgage 
was  executed  by  Bastin  and  wife  upon  tbeir 
homestead,  tbe  mortgage  containing  a  re- 
cital to  tbe  effect  that  tbe  note,  which  the 
mortgage  was  given  to  secure,  bad  been 
signed  by  both  husband  and  wife.  At  ma- 
turity, a  renewal  note  was  given,  signed  as 
before,  and,  not  being  paid  when  due.  It 
was  taken  up  by  the  surety,  and  this  ac- 
tion brought  to  enforce  the  lien  created  by 
the  mortgage.  Tbe  petition  declared  upon  a 
note  signed  by  Bastiu  and  wife,  and  the  an- 
swer of  Annie  C.  Bastln  admitted  the  exe- 
cutioner of  the  mortgage,  but  denied  that 
she  had  signed  the  notes  or  either  of  them, 
and  alleged  the  fact  to  be  that  she  had 
signed  the  mortgage  for  the  purpose  of  se- 
curing a  note  according  with  the  recital  there- 
of In  tbe  mortgage.  Upon  these  pleadings, 
plaintiff  moved  for  Judgment,  which  motion 
was  sustained  as  to  Judgment  against  Bas- 
tln, but  overruled  as  to  foreclosure  of  tbe 
mortgage.  The  plaintiff,  on  amendment,  al- 
leged, in  effect,  that  the  note  was  signed 
by  Bastln  alone,  and  that  the  mortgage 
sdught  to  be  foreclosed  was  given  to  secure 
tbe  note  sued  on,  notwithstanding  the  re- 
cital in  the  mortgage  of  a  note  slgnedi  by 
both  husband  and  w^fe,  and  prayed  a  refor- 
mation of  the  description  of  the  note,  and 
foreclosnre  of  the  mortgage.  Annie  C.  Bas- 
tin, In  her  amended  answer,  assumed  the 
position  that  Inasmuch  as  she  has  not  signed 
the  DOte  sued  on,  that  the  mortgage  was 
therefore  without  consideration  and  void; 
that  she  signed  tbe  mortgage  for  the  pur- 
pose of  securiug  a  note  conforming  to  the 
recitation  therein,  and  not  otherwise,  and  al- 
lied facts  constituting  the  real  estate  men- 
tioned In  the  petition  a  homestead.  Upon 
these  pleadings  and  the  evidence  adduced  by 
plaintiff,  plaintiff  in  error  r^ted  her  caa& 


The  court  then  directed  a  correction  of  the 
mortgage  to  confonn  to  tiie  allegations  ot 
plalntUTs  amended  petition,  gave  Judgment 
agalnat  L.  A.  Bastln  for  the  amount  of  the 
note  a&d  Interest  and  decreed  a  foredomre 
of  the  mor^ge.  From  this  Judgment  plain- 
tiff In  error  appeals. 

The  proposition  contoided  for  by  plain- 
tiff In  error  Is,  since  tbe  mortgage  recited 
a  note  signed  by  Bastln  and  wife  as  prin- 
cipals as  the  consideration  for  vhlch  it  was 
giv«i,  and  tbe  note  in  fact  being  signed 
by  Bastln  only,  that  tbereftire  tbe  mortgage 
Is  -without  consIdOTitlon  as  to  her  and 
void.  Indtoitally  In  his  brief  counsel  for 
plaintiff  In  error  urges  as  mor  the  action 
of  the  trial  court  in  permitting  correction 
or  reformation  of  tbe  mortgage  so  as  to  sbow 
a  note  ezecnted  by  the  husband  alone,  which 
would,  be  assumes,  constitute  a  different  con- 
tract than  that  for  which  tbe  mortgage  was 
actually  given.  A  description  In  a  mortgage, 
however,  of  tbe.  debt  Intended  to  be  secured 
thereby  need  only  be  of  such  general  char^ 
acter  and  such  a  referrace  to  the  subject- 
matter  as  to  direct  tbe  attention  of  int^ 
ested  persona  to  sources  of  correct  andi  full 
Information,  and  such  as.  Interpreted  in  the 
light  of  attendant  circumstances,  embraces 
the  liability  Intended  to  be  secured.  20  A. 
&  B.  Enc.  Law  (2d  Ed.)  926;  Fernandez  v. 
Tormey,  121  Cal,  515,  53  Pac.  1119.  Such 
a  description  in  a  mortgage  of  the  obliga- 
tion secured-  is  a  mere  recital  of  the  debt, 
and  has  not  that  primary  binding  force 
accorded  the  covenants  and  stipulations 
therein.  The  bond  or  note  actually  secured 
by  a  mortgage  should  be  construed  with  It, 
in  interpreting  a  clause  describing  the  In- 
d^tedness,  and  should  and  does  control  tbe 
description  of  the  Indebtedness  in  tbe  mort- 
gage. Cleavenger  v.  Beath,  53  Ind.  172 ; 
Crafts  V.  Crafts,  13  Gray  (Mass.)  360  ;  20 
A.  &  E.  Enc.  of  Law  (2d  Ed.)  928.  It  was 
not  contended  on  the  trial  that  a  note  dif- 
ferent from  that  sued  on  was  ever  executed 
by  Bastin  and  wife,  other  than  the  original 
note,  or  that  tbe  mortgage  had  reference  to 
any  existing  'obligation  signed  in  fact  by 
those  parties  together.  Tbe  note  was  signed 
by  Bastln  alone,  and  he  took  tbe  mortgage 
to  his  wife  for  her  to  sign,  and  that  she 
understood  the  character  of  the  Instnunent 
she  was  signing  and  the  nature  of  the  act 
fully  appears  from  her  testimony  while  on 
the  stand  at  the  trial.  She  admitted  h^ 
knowledge  that  the  surety  wished  to  be  se- 
cured for  such  note  by  such  an  Instrument 
as  she  in  fact  signed,  and  sbe  knew,  alsot 
the  indebtedness  the  mortgage  was  gtven 
to  Secure.  Tbe  record  sufBcIently  shows  but 
one  note  to  have  been  signed,  but  one  note 
to  have  been  In  contemplation  of  the  parties 
when  the  mortgage  was  executed,  and  what- 
ever misapprehension  plaintiff  In  emxr  may 
now  Insist  sbe  was  under  as  to  the  specific 
note  secured,  the  evidence  on  the  trial  Is 
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certainly  ample,  eren  as  agalnat  a  stranger 
to  tbe  mortgage,  to  Identify  the  debt  or  ob- 
ligation intended  to  be  secured  and  sned  on 
In  this  case  as  the  one  under  contemplation 
by  the  wife  when  she  executed  the  mortgage. 

What  consideration  counsel  for  plaintiff 
In  error  had  In  mind  when  he  asserted  a  lack 
thereof  as  to  Annie  C.  Bastln,  la  not  ap- 
parent from  bis  argument.  Although  the 
consideration  for  the  note  tbe  mortgage  was 
given  to  secure  ran  to  Bastin  alone,  never- 
theless tbe  mortgage  Is  valid  against  the 
wife,  without  any  consideration  moving  to 
her  separately.  20  A.  &  E.  lEnc.  Law  <2d 
Ed.)  923;  Bailey  v.  Lltten,  52  Ala.  282. 
Nor  Is  tbe  piaintiCT  In  error  aided  here  by 
tbe  character  of  the  real  estate  involved. 
While  all  transactions  In  which  the  Joinder 
or  assent  of  the  wife  Is  obtained  in  or  to 
any  disposition  of  the  homestead  will  doubt- 
less be  scnitlnized  by  the  courts  with  jealous 
TlgMance,  yet  this  will  not  be  carried  to  the 
extent  of  relieving  her  from  the  consequences 
of  her  own  acts,  which  she  clearly  under- 
stands, or  should  have  understood.  15  A. 
&  B.  Enc  of  Law  (2d  Ed.)  682;  Peake  v. 
Thomas,  39  Mich.  5S4.  And  that  plaintiff 
In  oTOr  did  so  understand  her  act  in  signing 
the  mortgage  In  question  in  this  case  we 
ttdnk  clearly  appears  from  her  testimony 
glT«i  on  the  stand  at  tbe  trial. 

For  tbe  reasons  given,  the  judgment  ot  tbe 
court  below  Is  affirmed. 

IRWIN,  J.,  who  tried  the  case  below,  not 
ritting.  All  tbe  other  Justices  concurring, 
exc^t  GILLETTE.  J.,  who  dissents. 

BTTBWELL.  J.  I  am  satisQed  that  the  con- 
clusion reached  in  this  easels  correct  for  the 
sole  reason  tliat  the  mortgage  was  Intended  to 
secure  the  payment  of  the  note  In  goestion. 
The  description  of  the  note  In  the  mortgage 
was  a  mutual  mistake  of  the  parties.  The 
plaintiff  pleaded  and  proved  such  facts  as 
authorized  a  reformation  of  the  mortgage 
80  as  to  correctly  describe  the  note  executed 
and  sued  on  herein,  and  the  mortgage  having 
been  reformed  by  the  trial  court,  and  there 
being  no  defense  offered.  Justifying,  under 
all  the  dnmmstancea,  a  Judgment  for  the  de- 
f^dants  or  either  of  them,  the  lower  court 
prt^ierly  found  for  the  plaintiff. 

£  am  authorised  to  state  that  Justice 
BEAUGHAMP  also  concurs  in  the  result  for 
llie  reasons  I  have  expressed. 


(»  Nev.  U7) 

FOX  T.  BEBNARD  et  aL  (No.  1,68a) 
(Supreme  Court  of  Nevada.  April  3,  1906.) 

L  MOBTOAQES— FOBECLOStfBE — LlMrTATIOWS. 

In  1893,  plaintiff  loaned  $400  to  a  borrow- 
er taking  a  oeed  as  security,  and  executing  a 
bond  to  reconvey  on  or  liefore  1S08  on  payment 
being  made.  In  1886,  plaintiff  loaned  $600  ad- 
ditional, and  accepted  aa  aecarity  for  $1,000  tbe 
deed  already  mam,  and  by  release  the  borrower 
nliered  plaintiff  fKnn  uw  obllgationi  of  his 


bond,  who  encoted  a  new  bond  binding  bim  to 
reconvey  on  or  before  January  1,  1900,  on  the 
payment  of  $1,000  and  interest.  Held,  that  an 
action  for  the  purpose  of  declaring  tbe  deed  a 
mortgage  and  foreclosing  it,  brougiit  in  Aprii^ 
1904,  was  not  barred  by  limitations,  tlie  exten- 
sion of  the  time  for  a  reconveyance  given  by  the 
Burrrader  of  the  first  bond  and  the  execution  of 
the  second  one  being  as  effective  as  if  plaintiff 
Iiad  conveyed  tlie  propertv  to  the  borrower  and 
taken  a  new  deed  frtMn  him. 

2.  SXECUTOBSAND  ADmNlSTBATOBS—ACTIOnS 

—Limitations. 

Where,  in  a  suit  to  declare  a  deed  a  mort- 
gage and  to  foreclose  it,  no  judgment  for  any 
deficiency  was  demanded  or  granted  by  the  judg- 
ment directed  only  against  the  premises,  the  fact 
that  the  suit  was  not  begun  within  the  time 
required  by  the  probate  act,  after  the  rejection 
of  the  demand  by  tbe  executrix  of  tbe  deceased 
grantor,  was'  immaterial,  though  the  executrix 
was  made  a  party  defendant 

Appeal  from  District  Court,  Lyon  County. 

Action  by  O.  F.  Fox  against  Mrs.  Harriet 
Bernard,  as  executrix  of  William  Bernard, 
deceased,  and  Individually,  and  others.  From 
a  Judgment  for  piaintife,  defendants  appeal. 
Affirmed. 

John  Lothrop  and  Alfred  Ohoats,  for  appel- 
lants.  C.  E.  Mack  and  Geo.  D.  Pyne,  for 

respondent 

TALBOT,  J.  On  February  18,  1803,  the 
plaintiff  loaned  $400  to  William  Bernard,  now 
deceased,  and  to  secure  the  payment  thereof 
he  deeded  to  plaintiff  on  that  day  the  landa 
described  in  the  complaint,  and  at  the  same 
time  plaintiff  executed  to  him  a  bond  for  a  ' 
deed  whereby  he  agreed  to  reconvey  the  prop- 
erty on  or  before  February  18, 1898,  provided 
that  be  was  paid  on  or  t)efore  that  date  $400, 
and  also  $36  annually.  On  February  8,  1896, 
plaintiff  loaned  Bernard  the  additional  sum 
of  $600,  and  accepted  as  security  for  $1,000 
and  interest,  the  deed  made  to  plaintiff  at  the 
time  the  $400  was  borrowed,  and  by  release 
made  in  writing,  acknowledged  and  recorded, 
Bernard  then  relieved  him  from  all  obliga- 
tions resulting  from  the  bond  made  February 
18,  1893,  and  thereupon  plaintiff  executed  to 
Bernard  a  new  bond,  dated  February  8,  1896, 
conditioned  that  plaintiff  would  make  and  de- 
liver a  good  and  sufficient  conveyance  of  the 
proirerty  to  Bernard,  provided  plaintiff  were 
paid  $1,'0<X>  on  or  before  January  1,  1900,  and 
also  $90  annually,  and  further  provisioned 
that  If  Bernard  paid  these  amounts  and  the 
taxes  he  would  be  entitled  to  the  use  and 
possession  of  the  premises.  A  receipt  and  tbe 
statement  or  admission  of  Bernard  a  short 
time  before  his  death  Indicate  that  the  only 
payments  were  on  interest  to  tbe  8tb  day  of 
February,  1897.  He  died  tbe  following  year 
and  letters  testamentary  were  Issued  to  his 
widow,  Mrs.  Harriet  Bernard,  who  baa  since 
married  O.  J.  Orth.  Plaintiff's  demand  aris- 
ing out  of  tbe  above  transactions  was  present- 
ed against  the  estate,  and  by  her  as  executrix 
was  rejected  on  August  29,  1S98.  There  is 
testimony  Indicating  that  she  bad  previously 
recognized  the  demand  by  endeavoring  to  bor- 
row money  for  its  payment  On  Jnly  24^ 

Digitized  by  Google 


352 


SS  PACIFIC  BEFOBTER. 


1901,  tbe  property  was  set  over  to  her  by  de- 
cree of  distributiou.  From  a  judgment  de- 
creeing tbe  deed  to  plaintiff  to  be  a  mortgage, 
and  ordering  a  foreclosure  and  sale  of  tbe 
premises  to  satisfy  tbe  amount,  $1,731.25, 
and  $76.40  costs,  found  due  to  plalutiff,  she 
appeals. 

The  well-settled  doctrine,  that  a  deed  ex- 
ecuted merely  for  tbe  purpose  of  securing  a 
debt  will  be  construed  as  a  mortgage,  Is  not 
assailed,  but  for  appeUant  It  is  contended 
that  as  suit  was  not  brought  until  April,  1904, 
more  than  six  years  after  the  last  loan  and 
the  giving  of  the  last  bond  on  February  8, 
i896,  and  more  than  four  years  after  the  time, 
January  1,  1900,  fixed  for  a  conveyance  there- 
under conditioned  on  payment,  the-action  is 
barred  by  the  statute  of  limitations.  It  is 
said  that  by  executing  a  written  release  of  the 
first  bond  and  accepting  a  new  one  in  its 
stead,  at  tbe  time  he  borrowed  the  Inst 
amount,  $(>00,  Bernard  did  not  sign  any  writ- 
ing agreeing  to  pay  or  acknowledging  a  debt, 
and  that  therefore  the  obligation  to  pay  on 
his  part  was  merely  verbal  and  would  be  bar- 
red in  four  years.  We  do  not  so  view  that 
transaction.  Most  instruments  in  dally  use, 
such  as  deeds,  mortgages,  notes,  orders, 
drafts,  and  checks  are  signed  by  only  one  of 
tbe  parties,  but  are  not,  for  that  reason,  ver- 
bal, nor  half  verbal.  Although  Bernard 
executed  no  note  or  writing  agreeing  to  pay 
any  money,  be  signed  a  deed  absolute  In  terms 
conveying  the  property  to  plaintiff,  and  by 
this  suit  and  the  decree  no  more  is  sought 
tbnn  he,  under  his  signature,  obligated  him- 
self to  yield.  In  equity  the  extension  of  the 
time  for  a  reconveyance  by  plaintiff,  given 
by  the  surrender  of  the  first  bond,  and  the  ex- 
ecution of  a  new  one  ought  to  be  considered 
as  effcrtlve  as  If  plaintiff  had  conveyed  the 
nroporty  to  Bernard,  and  talten  a  new  deed 
from  htm,  which  would  have  left  the  title  In 
plaintiff  as  It  now  stands.  It  was  not  neces- 
sary to  have  these  extra  deeds,  and  If  they 
had  been  executed  thev  would  not  have 
varied  the  time  for  bringing  suit  and  the  Ini- 
tiation of  the  running  of  the  Rtatnte  which 
was  controlled  by  the  last  bond,  and  the 
date  therein  fixed  and  extended  for  payment 
and  reconveyance.  Plaintiff  is  fortified  with 
a  writing  for  all  that  la  awarded  him  by  the 
judgment  and  for  more  if  the  property  Is 
worth  more.  The  loan  and  giving  of  the 
security,  which  vary  the  unconditional  terms 
of  the  deed,  and  which  are  shown  verbally, 
are  facts  favorable  to  appellant  which  it 
would  have  been  incumbent  upon  her  to  prove 
If  plaintiff  had  sued  in  ejectment  for  the  prop- 
erty and  introduced  the  deed.  Tbe  bringing 
of  the  action  four  years  and  four  months 
after  January  1,  1900.  the  time  fixed  in  the 
last  bond  for  a  reconveyance  conditioned  on 
payment,  was  not  too  late. 

It  is  also  urged  that  suit'  was  not  begun 
within  the  time  required  by  the  provisions  of 
the  probate  act  after  the  rejection  of  tbe 
clalu]  by  the  executrix.   Whether  this  Is  so  Is 


immaterial  for  although  she  as  executrix  is 
named  as  a  party  defendant,  the  allegatious 
of  the  complaint  and  the  decree  may  be  con- 
sidered as  running  against  the  property  only. 
No  judgment  for  any  deficiency  after  s;ile  or 
otiienvlse  against  the  estate  is  demanded  or 
given  by  the  decree,  which  is  directed,  only 
against*  the  premises,  and  plaintiff's  rights  to 
this  extent  would  not  be  curtailed  nor  affected 
by  failure  to  present  a  claim  to  the  executrix, 
nor  by  her  rejection  of  the  claim  filed,  nor  by 
liis  omission  to  sue  within  the  time  pre- 
scribed for  commencing  actions  on  rejected 
claims  against  estates  of  deceased  persons,  as 
Is  necessary  when  It  is  desired  to  reach  the 
assets  of  the  estate.  In  Cookes  v.  Culbertson, 
9  Nev.  207,  as  here,  a  deed  was  given  as  se- 
curity for  a  loan  which  was  not  evidenced  in 
writing.  It  was  said  In  the  opinion:  "The 
remedy  upon  the  debt  Is  barred  by  tbe  stat- 
ute, but  the  debt  was  not  thereby  extinguish- 
ed; and  as  the  statute  of  limitations  of  this 
state  applies  to  suits  In  equity  as  well  as  ac- 
tions at  law,  tlie  creditors  could  have  en- 
forced payment  by  foreclosure  of  the  mort- 
gage within  four  years  after  the  cause  of  ac- 
tion accrued.  He  had  two  remedies,  one  upon 
the  debt,  the  other  upon  the  mortgage;  by 
losing  one  be  does  not  necessarily  lose  tbe 
other."  Since  the  rendition  of  that  decision 
tbe  time  for  commencing  actions  on  written 
instruments  has  been  extended  from  four  to 
six  years,  and  under  well-recognized  princi- 
ples plaintiff  was  allowed  that  length  of  time 
after  the  date  fixed  for  payment  of  the  $1,000 
and  for  the  termination  of  the  bond  or  a  re- 
conveyance, which  was  January  1,  1900.  As 
said  in  Borden  v.  Clow.  21  Nev.  2T8.  30  Pac. 
822,  37  Am.  St  Rep.  511,  "It  Is  a  rule  in  re- 
gard to  the  statute  of  limitations  that  the 
statute  begins  to  run  when  the  debt  la  due 
and  an  action  can  be  Instituted  upon  It"  Un- 
der the  areument  for  appellant  the  four  years 
from  the  final  loan  on  February  8,  1896,  to 
the  time  for  payment  of  the  $1,000  under  tbe 
bond  on  January  1,  1900,  would  be  deducted 
from  tlic  six  years  allowed  for  bringing  suit, 
and  on  that  theory  if  the  maturity  of  the  loan 
had  been  more  than  six  years.  Instead  of  four, 
plaintiffs  cause  of  action  would  have  beeu 
barred  before  It  accrued. 

The  judgment  of  tbe  district  court  Is  af- 
firmed. 

FITZGERALD.  C.  J.,  and  NOECROSS. 
concur. 


(»  Nev.  lU} 
In  re  CHARTZ.   (No.  1.687.) 
(Supreme  Court  of  Nevada.  March  1,  1906.) 

1.  Contempt  — Attobnets  — Misconduct  IN 
Argument. 

I>pfendant,  an  attorney  of  the  Supmne 
Court,  in  a  petition  for  rehearing  of  a  cause 
in  which  the  Supreme  Court  had  held  a  statute 
limiting  the  hours  of  labor  constitutional,  stated 
that  in  his  opinion  the  decisions  favoring  the 
power  of  the  state  to  limit  the  hours  of  latwr  on 
tbe  ground  of  the  police  power  of  the  state  wen 
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all  wrong,  were  written  by  men  who  bave  nerer 
puformed  manual  labor,  and  by  politicians  and 
for  politics,  and  that  they  did  not  know  what 
thf>f  wrote  abonL  Held,  that  auch  statement 
constituted  a  contempt  of  the  Supreme  Court, 
which  was  not  purged  by  defendant's  disavowal 
of  any  intent  to  commit  a  contempt  and  by  his 
»poI<«y. 

[Bd.  Note. — For  cases  in  polnl^  see  ToL  10, 
Cent.  Dig.  Contempt.  |f  8.  174.] 

2.  Same— PuHiSHMENT. 

Defendant  for  such  offense  was  subject  to 
reprimand  and  to  an  order  atriking  the  petition 
from  the  files,  and  taxing  bim  with  the  costs 
of' the  contempt  proceeding. 

Original  proceeding  for  contempt  against 
Alfred  Chartz.  Defendant  found  guUty. 
Reprimanded  and  warned. 

TALBOT,  J.  Respondent  was  commanded 
to  show  cause  why  he  should  not  be  adjudged 
guilty  of  contempt  for  having,  as  an  attor- 
ney of  record  In  the  Matter  of  the  Applica- 
tion of  Peter  Kalr  for  a  Writ  of  Habeas 
Corpus,  filed  in  this  court  a  petition  for 
rehearing  in  which  he  made  use  of  the  fol- 
lowing statement:  "In  ray  opinion  the  de- 
cisions favoring  the  power  of  the  state  to 
limit  the  hours  of  labor,  on  the  ground  of  the 
police  power  of  the  state,  are  all  wrong,  and 
wTitten  by  men  who  have  never  performed 
manual  labor,  or  by  politicians  and  for  pol- 
itics. They  do  not  know  what  they  wrote 
about."  Respondent  appeared  In  response  to 
the  citation,  filed  a  brief,  and  made  an  ex- 
tended address  to  the  court  In  which  he  took 
the  position  that  the  words  in  question  were 
not  contemptuous,  disavowed  any  intention  to 
commit  a  contempt  of  court,  and,  further, 
that.  If  the  language  was  by  the  court  deem- 
ed to  be  objectionable,  be  apologized  for  Its 
use  and  nsked  that  the  same  be  stricken  from 
the  petition. 

In  considering  the  foregoing  statement,  it 
Is  proper  to  note  that  In  the  briefs  filed  by 
respondent  upon  the  hearing  of  the  case  In 
the  first  Instance  he  used  language  of  similar 
Import,  which  this  court  did  not  taken  cogni- 
zance of,  attributing  its  use  to  over  zealous- 
ness  upon  the  part  of  counsel,  but  which  was 
of  such  a  nature  that  the  Attorney  General  In 
bis  reply  brief  referred  to  It  as  Insinuating 
tbat  the  Legislature  in  enacting,  and  this 
court  In  sustaining,  the  law,  were  being  "Im- 
pelled or  controlled  by  some  mythical  political 
infiuence  or  fear  which  exists  only  In  the 
pyrotechnic  Imagination  of  counsel."  Also, 
the  case  and  its  condition  at  the  time  the 
objectionable  language  was  used  should  be 
taken  Into  consideration.  The  proceeding  in 
which  this  petition  was  filed  bad  been 
brought  to  test  the  constitutionality  of  a  sec- 
tion of  an  act  of  the  Legislature  limiting 
labor  to  eight  hours  per  day  in  smelters  and 
other  ore  reduction  works,  except  In  cases 
of  emergency,  where  life  or  property  Is  In 
Imminent  danger.  St.  1903.  p.  33,  c.  iO.  This 
act  bad  passed  the  Legislature  almost  unan- 
imously and  had  received  the  Governor's 
approval.  At  the  time  of  filing  the  petition 
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respondent  was  aware  that  this  court  had 
previously  sustained  the  validity  of  this  en- 
actment as  limiting  the  hours  of  labor  In 
underground  mines  (Re  Boyce,  27  Nev.  327, 
75  Pac.  1,  65  L.  R,  A.  47),  and  in  mills  for  the 
reduction  of  ores,  smelters,  etc.    (Re  Kalr, 

28  Nev.   ,  80  Pac.  464),  and  that  similar 

statutes  bad  been  upheld  by  the  Supreme 
Court  of  Utah  and  the  Supreme  Court  of 
the  United  States  In  the  cases  of  State  v. 
Holden,  14  Utah,  71,  86,  46  Pac.  757,  1105, 
37  L.  R.  A.  103,  108;  Holden  v.  Hardy,  169 
U.  S.  306,  18  Sup.  Ct  383,  42  L  Ed.  780; 
Short  V.  Mining  Co.,  20  Utah,  20,  57  Pac.  720, 
45  L  R.  A.  G03,  and  by  the  Supreme  Court  of 
the  state  of  Missouri,  in  Re  Cantwell,  179  Mo. 
245,  78  S.  W.  569.  It  may  not  be  out  of 
place  here,  also,  to  note  tbat  the  latter  case 
has  since  been  affirmed  by  the  Supreme  Court 
of  the  United  States,  and  more  recently  the 
latter  tribunal,  adhering  to  Its  opinion  therein 
and  In  the  Utah  cases,  has  refused  to  Inter- 
fere with  the  decisions  of  this  court  In  Re 
Kalr. 

It  would  seem,  therefore,  a  natural  and 
proper,  If  not  a  necessary,  deduction  from 
the  language  in  question,  when  taken  In  con- 
nection with  the  law  of  the  cases  as  enun- 
ciated by  this  and  other  courts,  tbat  counsel, 
finding  that  the  opinion  of  the  highest  court 
In  the  land  was  adverse,  Instead  of  favorable, 
to  his  contentions,  in  that  It  specifically  af- 
firmed the  Utah  decision  In  Holden  v.  Hardy, 
which  sustained  the  statute  from  which  ours 
Is  copied,  and  that  all  of  the  courts  named 
were  adverse  to  the  views  he  advocated,  had 
resorted  to  abuse  of  the  justices  of  this  and 
other  courts,  and  to  Imputations  of  their  mo- 
tives. The  language  quoted  Is  tantamount  to 
the  charge  that  this  tribunal  and  the  Su- 
preme Courts  of  Utah,  Missouri,  and  of  the 
Unltel  States,  and  the  justices  thereof  who 
participated  in  the  opinions  upholding  stat- 
utes limiting  the  hours  of  labor  hi  mines, 
smelters,  and  other  ore  reduction  works, 
were  misguided  by  Ignorance  or  base  political 
considerations. 

Taking  the  most  charitable  view,  if  coun- 
sel became  so  imbued  and  misguided  by  bis 
own  Ideas  and  conclusions  that  he  honestly 
and  erroneously  conceived  that  we  were  con- 
trolled by  Ignorance  or  sinister  motives.  In- 
stead of  by'  law  and  justice.  In  determining 
constitutional  or  other  questions,  and  that 
these  other  courts  and  Judges  and  the  mem- 
bers of  the  Legislature  and  Governor  were 
guilty  of  the  accusation  he  made  because 
they  and  we  failed  to  follow  the  theories  he 
advocated,  and  that  his  opinions  ought  to 
outweigh  and  turn  the  scale  against  the  de- 
cisions of  the  four  courts  named.  Including 
the  highest  in  the  land  with  19  justices  con- 
curring, nevertheless  It  was  entirely  Inap- 
propriate to  make  the  statement  In  the  brief. 
If  he  really  believed  or  knew  of  facts  to 
sustain  the  charge  he  made,  he  ought  to  have 
been  aware  that  the  purpose  of  such  a  doc- 
ument t8  to  enlighten  the  court  in  regard  co 
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the  controlling  facts  and  the  law.  and  con- 
vince by  iirgumeiit.  and  not  to  abuse  or  vilify, 
and  tliat  this  court  la  not  endowed  with 
power  to  bear  or  determine  cbarges  impeach- 
ing Its  justices.  On  tbe  other  hand,  if  be 
did  not  believe  the  accusation,  and  made 
it  with  a  desire  to  mislead,  Intimidate,  or 
Bwer\'e  from  duty  the  court  In  Its  decision, 
the  statement  would  be  the  more  censurable. 
So  that  taking  eitber  view,  whether  respond- 
ent believed  or  disbelieved  the  beiuous  charge 
he  made,  sucb  language  Is  uawarranted  and 
contemptuous.  The  duty  of  an  attorney  in 
his  brief  or  argument  is  to  assist  the  court 
In  ascertaining  the  truth  pertaining  to  the 
pertinent  facts,  the  real  effect  of  decisions 
and  tbe  law  applicable  to  the  case,  and  be  far 
oversteps  tbe  bounds  of  professional  conduct 
when  be  resorts  to  misrepresentation,  false 
charges,  or  vilifleatlon.  He  may  fully  pre- 
sent, discuss,  and  argue  the  evidence  and  the 
law,  and  freely  indicate  wherein  he  believes 
that  decisions  and  rulings  ore  wrong  or  er- 
roneous, but  this  he  may  do  effectually  with- 
out making  bald  accusations  against  tbe  mo- 
tives and  intelligence  of  tbe  court,  or  being 
discourteous  or  resorting  to  abuse  which  la 
not  argument  nor  convincing  to  reasoning 
minds.  If  respondent  has  no  respect  for  the 
justices,  he  ought  to  have  enough  regard  for 
bis  position  at  the  bar  to  refrain  from  at- 
tacking the  tribunal  of  which  he  Is  a  member, 
and  which  the  people  through  the  Constitu- 
tion and  by  general  consent  have  made  tbe 
final  Internreter  of  the  laws  which  he,  as  an 
oflfleer  of  the  court,  has  sworn  to  uphold  and 
protect  These  duties  are  so  plain  that  any 
departure  from  them  hy  a  member  of  the  bar 
would  seem  to  be  willful  and  Intentional  mis- 
conduct 

The  power  of  courts  to  punish  for  con- 
tempt and  to  maintain  decency  and  dignity 
In  their  proceedings  is  Inherent,  and  is  as 
old  as  courts  are  old.  It  is  also  provided  by 
statute.  By  analogy  we  note  the  adjudica- 
tions and  penalties  Imposed  in  a' few  of  the 
many  cases.  Lord  Cottlngham  imprisoned 
Edmund  Lechmere  Charlton,  a  barrister  and 
member  of  the  House  of  Commons,  for  send- 
ing a  scandalous  letter  to  one  of  the  masters 
of  the  court  and  a  committee  from  that 
body,  after  an  Investigation,  reported  that  in 
their  opinion  his  "claim  to  be  discharged 
from  imprisonment  by  reason  of  privilege  of 
parliament  ought  not  to  be  admitted."  2 
Mllne  &  Craig,  317.  When  the  case  of  Peo- 
ple V.  Tweed,  in  New  Yorli  City,  came  up 
a  second  time  before  the  same  judge,  before 
the  trial  commenced,  the  prisoner's  counsel 
privately  handed  to  tbe  judge  a  letter,  couch- 
ed in  respectful  language,  In  which  they 
stated,  substantially,  that  their  client  feared, 
from  the  circumstances  of  the  former  trial, 
that  the  judge  had  conceived  a  prejudice 
against  bim,  and  that  his  mind  was  not  In 
the  unbiased  condition  necessary  to  afford 
an  Impartial  trial,  and  respectfully  request- 
ed blm  to  conaldw  -whether  be  staonld  not 


relinquisb  the  duty  of  presiding  at  the  trial 
to  some  other  judge,  at  the  same  time  de- 
claring that  no  personal  disrespect  was  in- 
tended toward  the  judge  or  the  court  The 
judge  retained  the  letter,  and  went  on  with 
the  trial.  At  tbe  close  of  the  trial  he  sen- 
tenced tliree  of  the  writers  to  a  fine  of  $250 
each,  and  publicly  reprimanded  the  others; 
the  junior  counsel  at  the  Same  time  express- 
ing the  opinion  that,  if  such  a  thing  had 
been  done  by  them  In  England,  they  would 
have  been  "expelled  froin  the  bar  within  o^e 
hour."  The  counsel  at  the  time  protested 
that  they  Intended  no  contempt  of  court,  that 
tbey  felt  and  Intended  to  express  no  disre- 
spect for  the  judge,  but  that  their  action  had 
been  taken  in  furtherance  of  what  they 
deemed  the  vital  interests  of  their  client  and 
the  faithful  and  conscientious  discharge  of 
their  duty.  The  judge  accepted  the  dis- 
claimer of  personal  disrespect  hut  refused 
to  believe  tbe  disclaimer  of  intention  to 
commit  a  contempt,  and  enforced  the  flnee. 
11  Alb.  Law  J.  408;  In  re  Pryor,  26  Am. 
Rep.  752. 

For  sending  to  a  district  Judge  out  of  court 
a  letter  stating  that  "the  ruling  yott  bare 
nr.ade  is  directly  contrary  to  every  principle 
of  law,  and  everybody  knows  it,  1  bellere, 
and  It  is  our  desire  that  no  such  decision 
shall  stand  unreversed  In  any  court  we  prac- 
tice In."  an  attorney  was  fined  $50  and  sus- 
pended from  practice  until  the  amount  should 
he  paid.  In  deliveiing  tbe  opinion  of  tbe 
Supreme  Court  of  Kansas  (In  re  Pryor,  18 
Kan.  72,  26  Am.  Rep.  747),  Brewer,  J.,  said: 
"Upon  this  we  remark.  In  the  first  place, 
that  the  language  of  this  letter  Is  very  In- 
sulting. To  say  to  a  judge  that  a  certain 
ruling  which  he  has  made  is  contrary  to 
every  principle  of  law.  and  that  everybody 
knows  it,  is  certainly  a  most  severe  Im- 
putation. We  remark,  secondly,  that  an  at- 
torney is  under  special  obligations  to  be 
considerate  and  respectful  in  his  conduct 
and  communications  to  a  judge.  He  Is  an 
officer  of  tliG  court,  and  It  Is  therefore  his 
duty  to  uphold  its  honor  and  dignity.  The 
Independence  of  the  profefision  carries  with 
It  the  right  freely  to  challenge,  criticise,  and 
condemn  ail  matters  and  things  under  rerlew 
and  In  evidence.  But  with  this  privilege 
goes  the  corresponding  obligation  of  con- 
stant courtesy  and  respect  toward  the  tri- 
bunal in  which  the  proceedings  are  pend- 
ing. And  the  foct  that  the  tribunal  is  an  in- 
ferior one,  and  Its  rulings  not  final  and  with- 
out appeal,  does  not  diminish  in  the  slightest 
degree  this  obligation  of  courtesy  and  re- 
spect A  justice  of  the  peace  before  whom 
the  most  trifling  matter  Is  being  litigated 
Is  entitled  to  receive  from  every  attorney 
In  the  case  courteous  and  respectful  treat- 
ment. A  failure  to  extend  this  courtesy  and 
respectful  treatment  Is  a  failure  of  duty: 
and  it  may  be  so  gross  a  dereliction  as  to 
warrant  the  exercise  of  the  power  to  pnntsb 
for  contempt   It  U  ao  that  in  everr  caw 
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where  a  Judge  decides  for  one  DKctr  be  de- 
ddea  against  another;  and  ofttlmes  both 
parties  are  beforehand  equally  confident  and 
sanguhie.  The  disappointment,  therefor,  la 
great,  and  it  Is  not  In  human  nature  that 
there  should  be  other  than  bitter  feeling 
vhlch  often  reaches  to  the  Judge  as  the  cause 
of  the  supposed  wrong.  A  Judg^  therefore, 
ought  to  be  patient,  and  tolerate  everything 
which  appears  but  the  momentary  outbreak 
of  disappointment  A  second  thought  will 
generally  make  a  party  ashamed  of  such 
ontbreak.  So  an  attorney  sometimes,  think- 
ing It  a  mark  of  independency  may  become 
wont  to  use  contemptuous,  angry,  or  in- 
sulting expressions  at  eveiy  adverse  ruling, 
until  It  becomes  the  court's  clear  duty  to 
check  the  faaUt  by  tbe  severe  lesson  of  a 
punlBlhment  for  contempt.  The  dngle  In- 
sulting expression  for  which  the  court  pnn- 
Isbes  may  therefore  seem  to  those  knowing 
nothing  of  the  prior  conduct  of  the  attorney, 
and  looking  only  at  the  single  remark,  a 
nratto  which  might  well  be  unnoticed ;  and 
yet.  If  all  Oie  conduct  of  the  attorney  was 
known,  the  du^  of  Interference  and  pun- 
Ishmoit  might  be  clear.  We  remark,  Anally, 
that  while,  from  tbe  very  nature  of  things, 
the  power  of  a  court  to  punish  for  contempt 
la  a  vast  power,  and  one  which  in  tiie  hands 
of  a  corrupt  or  unworthy  Judge  may  be  used 
tyranlcally  and  unjustly,  yet  protection  to 
Individuals  lies  in  the  publicity  of  all  Judi- 
cial proceedings,  and  the  appeal  which  may 
be  made  to  the  L^lslature  for  proceedings 
against  any  Judge  who  proves  himself  un- 
worthy of  the  power  Intrusted  to  him." 

^n^re  a  contention  arose  between  counsel 
as  to  whether  a  witness  had  not  already 
answered  a  certain  questfon,  and  the  court, 
after  bearing  the  r^orter's  notes  read,  de- 
cided that  had  answered  It,  whereupon 
one  of  tbe  attorneys  sprang  to  his  feet,  and, 
turning  to  the  court,  said.  In  loud  tones  and 
Insulting  manner:  "She  has  not  answered 
the  (luestlon" — ^held  that  "the  attorney  was 
guilty  of  contempt,  regardless  of  the  ques- 
tion whether  the  decision  of  the  court  was 
rlf^t  or  wrong.'*  Uussell  v.  Circuit  Judge, 
67  Iowa,  102,  24  N.  W.  741.  In  Sears  v.  Star- 
btrd,  75  Cal.  91,  10  Pac.  631.  7  Am.  St.  Rep. 
323,  a  brief  reflecting  upon  the  trial  judge 
was  stricken  from  tbe  record  In  the  Supreme 
Ck>nrt  because  It  contained  the  following: 
"The  court  out  of  a  fullness  of  his  lore  for 
a  cause,  tiie  parties  to  It,  or  their  counsel,  or 
from  an  overzealous  desire  to  adjudicate  'all 
matters,  pctota,  arguments,  and  things,' 
conld  not  with  any  degree  of  propriety 
under  the  law,  patch  and  doctor  up  the  case 
of  the  plaintiffs,  which,  perhaps,  th^  careless- 
ness of  tiiehr  couns^  had  left  In  such  a  con- 
dition as  to  entitle  them  to  no  relief  what- 
ever.** In  reference  to  this  language,  it  was 
aald  In  fiie. opinion:  "Here  Is  a  distinct  in- 
timatl(ni  that  the  Judge  of  the  conrt  below 
did  not  act  from  pn^>er  motives,  but  from  a 
love  ot  the  parties  or  tiidr  conaseL  We  see 


nothing  in  the  record  which  suggests  tiiat 
such  was  the  case.  On  tbe  contrary  the'  ac- 
tion complained  of  seems  to  us  to  have  beea 
entirely  proper.  See  Sill  v.  Reese,  47  OaL 
340.  Tbe  brief,  therefore,  contains  a  ground- 
Iws  charg«  agali^  the  purl^  of  motive  of 
tiie  Judge  of  the  court  below.  This  we  re- 
gard as  a  grave  Iveadi  of  professional  pro- 
priety. Every  person  on  bis  admission  to 
the  bar  takes  an  oatii  to  'faithfully  discharge 
the  duties  of  an  attorney  and  counselor.' 
Surely  such  a  course  as  was  taken  In  this 
case  la  not  a  compliance  with  that  duty. 
In  Frledhinder  v.  Sumner  G.  &  S.  M.  Co..  61 
Cal.  117.  tbe  court  said:  *If  unfortunately 
counsel  In  any  rase  shall  ever  so  far  forget 
himself  as  willfully  to  employ  language 
manifestly  disrespectful  to  tbe  Judge  of  tbe 
superior  court  a  thing  not  to  be  anticipated, 
we  shall  deem  It  our  duty  to  treat  such  con- 
duct as  a  contempt  of  this  court  and  to  pro- 
ceed accordingly.'  And  the  briefs  In  tbe 
case  were  ordered  to  be  stricken  from  the 
files.'*  In  n,  8.  T.  Late  Corporation  of 
Church  of  Jesus  COirlst  at  Latter  Day  SaiatB 
languai^  used  In  a  petition  filed,  In  effect 
accusing  the  court  of  an  att«npt  to  shield  its 
receiver  and  his  attorneys  &om  an  investi- 
gation of  charges  of  groai  misconduct  in 
office,  and  containing  the  statement  that  "wa 
must  decline  to  assume  the  functlou  of  a 
grand  Jury,  or  attempt  to  perform  the  duty 
of  the  conrt  In  Investigating  the  conduct  of 
Its  o^  officers,"  was  held  to  be  contemp- 
tuous. (Utah)  21  Pac.  619. 

In  Be  Terry  (O.  C.)  3S  Fed.  419,  on  ex- 
treme case,- for  charging  the  court  vrlth  hav- 
ing been  bribed;  resisting  removal  from  the 
courtroom  by  the  marshal  acting  undw  an 
order  from  the  bench,  and  using  abusive 
language,  one  of  the  defendants  was  sent  to 
Jail  for  30  days  and  the  othor  for  6  months. 
Judge  Terry,  who  had  not  made  any  ac- 
cusation against  the  court  sought  release 
nnd  to  be  purged  of  the  contempt  by  a  sworn 
petition  In  which  he  alleged  that  in  tiie 
transaction  he  did  not  have  the  slightest 
idea  of  showing  any  disrespect  to  the  court 
It  was  held  that  this  could  not  avail  or  re- 
lieve him,  and  It  was  said:  "The  law  Im- 
putes an  Intent  to  accomplish  the  natural 
result  of  one's  acta,  and,  when  those  acts 
are  of  a  criminal  nature,  it  will  not  Qcc^t 
against  such  implication,  the  denial  of  the 
tranagreaaor.  No  one  would  be  safe  if  a 
denial  of  a  wrongful  or  criminal  Intent 
would  Bufflce  to  release  tbe  violator  of  law 
from  the  punishment  due  to  Ills  offenses." 
In  an  application  for  a  writ  of  habeas 
corpus,  growing  out  of  that  easy  Justice 
Harlan,  speaking  for  tiie  Supreme  Court  of 
the  United  States,  said:  "We  have  seen  that 
It  Is  a  settied  doctrine  in  the  Jurlspmdence, 
both  of  Edgland  and  of  this  country,  never 
supposed  to  be  In  conflict  with  tiie  Uber^  of 
the  citizen,  that  for  direct  contempts  com- 
mitted in  the  face  of  the  court  at  least  one 
of  superior  Jurisdiction,  the  offend^  may.  In 
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its  discretion,  be  Instantly  apprehended  and 
Immedintety  Imprisoned,  without  trial  or 
iBSue,  and  without  other  proof  than  its 
actoal  knowledge  of  what  occurred,  and  that 
according  to  an  unhroken  c^ain  of  author- 
ities, reaching  back  to  the  earliest  times, 
Bueh  power,  although  arbitrary  in  its  nature 
and  liable  to  abuse,  is  absolutely  essential  to 
the  protection  of  the  courts  In  the  discbarge 
of  their  functions.  Without  it,  Judicial  tri- 
bunals would  be  at  the  mercy  of  the  dis- 
orderly and  violent,  who  respect  neither  the 
laws  enacted  for  the  vindication  of  public 
and  private  rights,  nor  the  officers  charged 
with  the  duty  of  administering  them."  128 
U.  S.  313.  9  Sup.  Ct.  83,  32  L.  Ed.  405. 

In  Re  Woolley,  74  Ivy.  95,  it  was  held  that 
to  Incorporate  into  a  petition  for  rehearing 
the  statement  that  "your  honors  have 
rendered  an  unjust  decree,"  and  otlier  in- 
sulting matter.  Is  to  commit  In  open  court  an 
aet  constituting  a  contempt  on  the  part  of 
the  attorney;  and  that,  where  the  language 
spoken  or  written  is  of  Itself  necessarily  of- 
fensive, the  disavowal  of  an  Intention  to 
commit  a  contempt  may  tend  to  excuse,  but 
cannot  justify  the  act.  From  a  paragraph 
In  that  opinion  we  quote:  "An  attorney 
may  unfit  himself  for  the  practice  of  his  pro- 
fession by  the  manner  in  which  he  conducts 
himself  In  his  intercourse  with  the  courts. 
He  may  be  honest  and  capable,  and  yet  he 
may  so  conduct  himself  as  to  continually 
Interrupt  the  business  of  the  courts  in  which 
he  practlcog,  or  he  may,  by  a  systematic  and 
continuous  course  of  conduct,  render  It  im- 
possible for  the  courts  to  preserve  their  self- 
respect  and  the  respect  of  -the  public  and  at 
the  same  time  permit  him  to  aet  as  an  officer 
and  attorney.  An  attorney  who  thus  studi- 
ously and  systematically  attempts  to  bring 
the  tribunals  of  justice  Into  public  contempt 
is  an  unfit  person  to  hold  the  position  and 
exercise  the  privileges  of  an  officer  of  those 
tribunals.  An  open,  notorious,  and  public 
Insult  to  the  highest  judicial  tribunal  of  the 
state  for  which  an  attorney  contumaciously 
refuses  in  any  way  to  atone  may  justify  tlie 
refusal  of  tliat  tribimal  to  recognize  him  In 
the  future  as  one  of  its  officers." 

In  Re  Cooper.  32  Vt  2G2,  the  respondent 
was  fined  for  Ironically  stating  to  a  justice 
of  the  peace :  "I  think  this  magistrate  wiser 
than  the  Supreme  Court"  Redfield,  C.  J., 
said :  "The  counsel  must  snbmit  in  a  justice 
court,  as  well  as  in  this  court,  and  with  the 
same  formal  respect,  however  difficult  It 
may  be  el&er  here  or  there.  We  do  not 
see  that  the  relator  has  any  alternative  left 
him  hut  the  submission  to  what  he  no  doubt 
regards  as  a  misapprehension  of  the  law, 
both  OD  the  part  of  the  Justice  and  of  this 
court.  And  In  that  reflect  he  Is  in  a  condi- 
tion very  similar  to  many  who'have  failed 
to  convince  others  of  the  soundness  of  tlielr 
own  views,  or  to  become  convinced  them- 
selves of  their  fallacy.".  In  Slahoney  v.  State 
(Ind.  App.)  72  K.  E.  151,  an  attorney  was 


fined  $50  for  saying:  "I  want  to  see  wheth- 
er the  court  is  right  or  not.  I  want  to  know 
w^liether  I  am  going  to  be  heard  in  this 
case  in  the  interest  of  my  client,  or  not"— 
and  making  other  insolent  statements.  In 
Redman  v.  State,  28  Ind.  ^5,  the  Judge  in- 
formed counsel  that  a  question  was  improper, 
and  the  attorney  relied:  "If  we  cannot 
examine  our  witnesses,  he  can  stand  aside." 
This  language  was  deemed  offensive,  and 
the  court  prohibited  that  particular  attorney 
from  examining  the  next  witness.  In  Brown 
V.  Brown,  4  Ind.  627,  58  Am.  Dec.  641,  the 
lawyer  was  taxed  with  the  cost  of  the  ac- 
tion for  filing  and  reading  a  petition  for 
divorce  which  was  unnecessarily  gross  and 
indelicate.  In  McCormlck  v.  Sheridan  (Cal.) 
20  Pac.  24:  "A  petition  for  rehearing  stated 
that  'how  or  why  the  honorable  commis- 
sioner should  have  so  effectually  and  snbstan- 
tially  Ignored  and  disregarded  the  uncontra- 
dicted testimony,  we  do  not  know.  It  senns 
that  neither  the  transcript  nor  our  briefs 
could  have  fallen  under*  the  coDuuIssloner's 
observation.  A  more  disingenuous  and  mis- 
leading statement  of  the  evidence  coold  not 
well  be  made.  It  is  substantially  untrue 
and  unwarranted.  The  decision  seems  to  ns 
to  be  a  travesty  of  the  evidence.  Held  that 
counsel  drafting  the  petition  was  guilts  of 
contempt  committed  In  the  face  of  the 
court,  notwithstanding  a  disavowal  of  disre- 
spectful Intention.  A  fine  of  fSOO  was  im- 
posed, with  an  alternative  of  serving  in  jail." 

The  Chief  Justice,  speaking  for  the  court 
in  State  r.  Morrill,  16  Ark.  884,  said:  "If 
it  were  the  general  habit  of  the  community 
to  denoimce,  degrade,  and  disregard  the  de- 
cisions and  Judgments  of  the  courts,  no  man 
of  self-respect  and  just  pride  of  reputation 
would  remain  upon  the  bench,  and  such  only 
would  become  the  ministers  of  the  law  as 
were  insensible  to  defamation  and  contempt 
But  happily,  for  the  good  order  of  society, 
men,  and  especially  the  people  of  this  coun- 
try, are  generally  disposed  to  respect  and 
abide  the  decisions  of  the  tribunals  ordained 
by  governmrait  as  the  common  arbiters  of 
their  rights.  But  where  Isolated  individuals. 
In  violation  of  the  better  instincts  of  human 
nature,  and  disregardful  of  law  and  ordor, 
wantonly  attempt  to  obstruct  the  course  of 
public  Justice  by  disregarding  and  exciting 
disrespect  for  the  decisions  of  Its  tribunals, 
ev«T  good  dtissen  will  point  them  out  as 
propa  subjects  of  legal  anlmadverBion.  A 
court  must  naturally  look  first  to  an  enllght- 
ened  and  amservatlve  bar,  governed  1^  a  tai^ 
sense  of  professional  ethics,  and  deeply  sen- 
sible, as  they  always  are,  of  Its  necessity 
to  aid  in  the  maintenance  of  public  respect 
for  Its  opinions."  In  Sommers  v.  Torrcy,  5 
Paige  (N.  Y.)  64,  28  Am.  Dec.  411,  it  was 
held  that  the  attorney  who  put  his  hand  to 
scandalous  and  impertinent  m^atter  stated 
against  the  complainant  and  one  not  a  party 
to  the  suit  is  liable  to  the  censnre  of  the 
court  and  chargeable  with  the  cost  of  pro- 
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ceedlngs  to  have  It  expunged  from  the  record. 
In  State  t.  Grallhe,  1  La.  Ann.  1S3.  the  court 
held  that  it  could  not  consistently  with  Its 
doty  receive  a  brief  expressed  In  disrespect- 
ful language  and  ordered  the  cleric  to  take 
It  from  the  illes. 

BeferrlDg  to  the  rights  of  courts  to  pun- 
ish for  contempt,  Blackford,  J.,  In  State  v. 
Tipton,  1  Blackf.  (Ind.)  166,  said:  "This 
great  power  is  Intrusted  to  those  tribunals 
of  Justice  for  the  support  and  preservation 
of  their  respectability  and  independence.  It 
has  existed  from  the  earliest  period  to 
which  the  annals  of  Jurisprudence  extend; 
and  except  in  a  few  cases  of  party  violence,  It 
has  been  sanctioned  and  established  by  the 
experience  of  ages,"  Lord  Mayor  of  Lon- 
don's Case,  3  Wilson.  188;  oplnon  of  Kent, 
C.  J.,  in  the  Case  of  Tatea.  4  Johns.  (N.  T.) 
317;  Johnston  v.  Commonwealth,  1  Bibb 
(Ky.)  508.  At  page  206  of  Weeks  on  Attor- 
neys (2d  Ed.)  It  Is  said:  "Language  may 
be  oontemptuoufl,  whether  written  or  spo- 
Icen.  and.  If  In  the  presence  of  the  court, 
notice  la  not  essential  before  punishment, 
and  scandalous  and  insulting  matter  In  a 
petition  for  rehearing  is  equivalent  to  the 
commission  In  open  court  of  an  act  constitut- 
ing a  contempt  When  the  language  la 
caiuble  of  explanation,  and  ia  explained,  the 
proceedings  must  be  discontinued ;  but, 
where  It  Is  offensive  and  Insulting  per  se, 
the  disavowal  of  an  intention  to  commit  a 
contempt  may  tend  to  excuse,  but^  cannot 
Justify,  the  act  From  an  open,  no'torlous, 
and  public  Insult  to  a  court,  for  which  an 
attorney  contumaciously  refused  In  any  way 
to  atone,  he  was  fined  for  contempt,  and  his 
anthorlty  to  practice  revoked."  Other  au- 
thorltiee  In  line  with  these  we  have  men- 
tioned are  cited  in  the  note  to  Qe  Gary  (D. 
C.)  10  Fed.  632,  and  In  9  Gyc.  p.  20,  where 
it  Is  said  that  contempt  may  be  committed 
by  Inserting  In  pleadings,  brlefa,  motions, 
arguments,  petitions  for  reliearing,  or  other 
papers  filed  In  court  Insulting  or  contemptu- 
ous language,  xefiecting  on  the  int^ity  of 
the  court 

By  using  the  objectionable  language  stated 
respondent  became  guUty  of  a  contempt 
which  no  construction  of  the  words  can  ex- 
cuse or  purge.  His  disclaimer  of  any  Inten- 
tional disrespect  to  the  court  may  palliate, 
but  cannot  Justify,  a  charge  which  under  any 
explanation  cannot  be  construed  otherwise 
than  as  reflecting  on  the  Intelligence  and  mo- 
tives of  the  court,  and  which  could  scarcely 
have  been  made  tor  any  other  purpose  un- 
less to  Intimidate  or  improperly  Influence  our 
dccisiw.  As  we  have  seen,  attorneys  have 
been  severely  punished  for  using  language 
in  many  Instances  not  so  reprehmslble,  but 
in  view  of  the  disavowal  in  open  court  we 
have  concluded  not  to  Impose  a  penalty  so 
harsh  as  disbarment  or  suspension  from  prac- 
tice, or  flne  or  imprisonment  Nor  do  we 
forget  that  In  prescribing  against  the  mis- 


conduct of  attorneys  litigants  ought  not  to 
be  punished  or  prevented  from  maintaining  In 
the  cose  ail  petitions,  .pleadings,  and  papers 
essential  to  the  preservation  and  enforcement 
of  their  rights. 

It  is  ordered  that  the  offensive  petition  be 
stricken  from  the  files,  that  respondent  stand 
reprimanded  and  warned,  and  that  he  pay 
the  coats  of  this  proceeding: 

NORGROSS,  J.,  concnra 

FITZGERAUD,  G.  J.  In  this  matter  my 
concurrence  Is  special  and  to  this  extvnt: 
The  language  used  by  the  respondent  In  bis 
petition  for  a  rehearing,  and  on  which  this 
contempt  proceeding  was  based,  was,  In  my 
opinion,  contemptuous  of  this  court  and,  of 
course,  should  not  have  been  used.  The  re- 
spondent however.  In  response  to  the  order 
of  the  court  to  show  cause  wt^  be  should 
not  be  punished  therefor,  appeared  and  dis- 
claimed any  Intoitlon  to  be  diffliespectful  or 
contemptuous,  and  moved  that,  if  the  court 
deeemed  the  language  contemptuous,  the  said 
language  be  stricken  out  of  bia  petition. 
Respondent  not  only  contended  and  said  that 
he  liad  no  Intention  to  he  disrespectful  or 
contemptuous,  but  he  also  earnestly  contend- 
ed tliat  the  language  chai^red  against  him 
and  which  he  admitted  having  used  was  not 
disrespectful  or  contemptuous.  In  this  last 
contention,  I  think,  he  was  plainly  In  error. 
The  duty  of  courts  in  matters  of  this 
kind  Is  Indeed  an  unpleasant  one,  such,  at 
least  has  it  always  appeared  to  me.  Tet  it 
must  sometimes  be  donew  Tlierefwre  I  concur 
In  the  conclusion  reached,  and  in  the  order 
stated  In  the  opinion  of  Justice  TALBOT,  to 
wit:  "It  is  ordered  that  the  offensive  petition 
be  stricken  from  tbe  flies,  that  respondent 
stand  reprimand^  and  warned,  and  that  he 
pay  the  costs  of  this  proceeding." 


(»  Utah.  saO) 
GRANDIN  V.  SOUTHERN  PAC.  CO. 
(Supreme  Court  of  Utah.  April  19,  1906.) 

1.  Master  and  Sbbvant— Risks  A8Sui(EI>— 
Knowledge  of  Servant  op  Danobb. 

In  the  absence  of  evidence  to  the  contrary, 
it  will  be  aBsiimed  that  a  person  employed  by  a 
carrier  to  load  and  anioad  cars  waa  a  man 
of  average  understanding,  capable  of  apprefdat- 
ing  the  obvious  dangers  connected  with  the 
duties  he  undertook  to  discharge. 

[Ed.  Note. — For  cascfi  in  point,  ape  vol.  34, 
Cent.  Dig.  Master  and  Servant,  g  892.] 

2.  Saue. 

A  person  employed  by  a  carrier  to  load 
and  unload  cars  was  injured  while  assisting  in 
unloading  battery  houses  from  a  fiat  car.  At 

the  time  of  the  accident,  he  had  been  in  the  serv- 
ice of  the  carrier  for  three  months,  knew  the 
nature  of  the  work,  and  knew  that  there  was 
more  or  less  risk  of  injury  incident  to  tlie  serv- 
ice. Held,  t\mt  the  fact  that  be  had  not  as- 
sisted in  unloading  battery  houses  prior  to  the 
accident  was  immaterial  on  the  f[uestion  of  his 
assumption  of  risk,  because  the  nature  of  the 
service  suggested  that  the  employes  must  at 
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times  handle  materials  and  appllancea  difEerent 
frcHD  those  usually  receiTed  and  handled. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Gent  Dig.  Master  and  Swrant,  |  676.] 

3.  Sauk. 

Where,  employes  engaged  in  nnloading  cars, 
assisted  in  constructing  the  means  necessary  to 
perform  the  service,  and  continued  without  ob> 
Jection  to  perform  the  work  according  to  the 
method  adopted  by  them,  or  the  employer, 
the  employes  assumed  the  risks  of  danger  in- 
cident thereto,  including  the  negligence  of  co- 
employ^  ;  the  employer  exercising  proper  dili- 
gence In  the  selection  and  retention  of  co-em- 
ploy fe. 

[Ed,  Note, — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  S  507.] 

4.  Same. 

A  labor  gang  employed  by  a  carrier  to  load 
and  unload  cars  was  engaged  in  unloading 
battery  houses  from  a  flat  car,  when  a  member 
of  the  gang  was  injured.  To  perform  the  work 
a  temporary  platform  was  constructed  at  the 
car,  and  from  !t  two  wooden  skids  were  placed 
to  form  an  incline  to  the  ground.  The  members 
of  the  gang  constructed  this  appliance,  and  the 
employi  who  was  injured  knew  about  the  con- 
struction and  did  not  object  to  its  insufiBciency. 
The  danger  was  obvious.  Held,  that  the  in- 
ured employe  assnmed,  as  a  matter  of  law,  the 
ri^  incident  to  the  performance  of  the  service.* 
[Ed.  Note. — ^For  cases  In  point,  see  vol.  84, 
Cent.  INff.  Master  and  Servant,  ||  610,  613, 
622.] 

Appeal  from  District  Court,  Second  Dl»- 
trict;  J.  A.  Howell,  Judge. 

Action  by  Carl  J.  Grandln  against  tbe 
Southern  Padfle  Company.  From  a  judg^ 
ment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

This  Is  an  action  to  recover  damages  for 
personal  Injuries  which  the  plaintiff  alleges 
he  received  through  the  negligence  of  the 
defendant.  In  the  complaint  It  Is  alleged. 
In  substance,  that  on  February  19,  1904,  the 
plaintiff,  under  the  employ  of  tbe  defendant, 
was  engaged,  with  other  employes.  In  its 
yard  at  Ogden  City,  In  unloading  certain  bat- 
tery houses  from  a  car;  that,  to  accomplish 
this  work,  the  employes,  by  order  of  the  de- 
fendant, constructed  a  temporary  platform  at 
the  car  with  large  sills  or  skids,  about  10 
Inches  square,  extending  from  tbe  platform 
on  an  Incline  to  the  ground,  thence  on  the 
ground  a  certain  distance;  that  the  houses 
were  placed,  one  at  a  time,  upon  a  low  four^ 
wheeled  truck,  run  down  the  Incline  and  out 
onto  tbe  sills  on  tbe  ground,  the  employGs 
Riding  and  holding  tbe  truck  and  house  each 
time;  that  tbe  battery  houses  when  so  un- 
loaded were  placed  so  close  together  upon 
the  sills  that  tbe  tongue  of  tbe  truck  was 
removed  each  time  after  tbe  first  one  had 
been  unloaded,  and  the  truck  guided  by  em- 
ployfa  holding  the  wheels;  that  the  Imple- 
ments so  used  were  InsuSlcient,  unsafe,  and 
dangerous  because  of  the  size  and  weight 
of  the  battery  houses,  and  the  angle  of  tbe 


•Duna  T.  Railroad,  80  Pac.  811,  SS  Utah.  478;  Roth 
T.  Ecclea,  79  Psc.  918,  28  Utah,  466;  ChrlntlenraD  v. 
A.  O.  W.  Ry.  Co.,  74  Pac  87S,  27  Utab.  132,  101  Am. 
St.  Rep.  9K:  Illgglns  t.  Boatbem  Pacific  Co.,  72 
Pm.  <80.  H  Utab,  164. 


Incline;  and  that,  wblle  so  unloading  one 
of  the  houses,  the  track  ran  off  the  alU. 
upset  and  caiued  the  Injur;  of  which  com- 
plaint Is  made.  In  tbe  answer  all  the  mate- 
rial allegations  of  the  complaint  are  denied, 
and  contributory  negligence  of  the  plaintiff 
Is  alleged. 

From  the  evidence  It  appears  that,  when 
the  accident  occurred,  the  plaintiff  had  been 
In  the  employ  of  the  defendant  for  the  period 
of  three  months,  as  a  commmi  laborer.  His 
duties  were  of  a '  general  character  In  the 
shops  and  about  the  yard — moving  all  kinds 
of  material,  and  loading  and  unloading  such 
material  into  and  from  cars.  At  the  time 
of  the  acddmt,  he  and  Ave  other  empl<^£s, 
constituting  a  labor  gang,  Including  a  gang 
foreman  who  worked  wltb  the  others,  were 
engaged  In  unloading  battery  honaea  from  a 
flat  car.  The  dimensions  of  these  houses 
were  4)4  by  B  feet  and  8^  ftet  blglL  To  un- 
load tbem  tbe  gang  constructed  a  temporary 
platform  at  the  car,  by  means  of  carpenter 
sawborsea,  blotting,  and  cross-ties.  From 
Ibis  platform  two  wooden  skids,  8.  by  8  or  9 
inches  and  14  feet  long,  were  placed  parallel, 
so  as  to  form  an  incline  ftom  the  platform 
to  the  ground,  and  from  the  end  of  tiie 
skids,  on  the  ground,  were  laid  sills  on  which 
the  houses  were  to  be  placed.  In  unloading 
tlie  houses  each  one  was  placed  vpoa  a  low 
four-wheeled  truck,  and  then  wheeled  down 
the  incline  and  out  upon  the  rills.  There 
were  sl^  of  these  houses,  and  each  time,  after 
the  first  one  was  unloaded.  In  unloading  a 
house  the  tongue  was  removed  from  the 
truck,  so  as  to  get  It  doser  to  the  bouse 
previously  unloaded.  The  plaintiff  assisted 
In  constructing  the  platform  and  Incline,  in 
arranging  the  appliances,  and  using  the  truck, 
without  any  objection  either  from  himself 
or  any  other  workman.  Hie  work  bad  thus 
been  going  on  from  between  7  aqd  8  o'clock 
in  the  morning  to  between  2  and  8  o*clo(& 
in  the  aftonoon,  when  tbe  accident  happened, 
and  flye  of  tbe  bouses  bad  then  been  unload- 
ed. Respecting  this  work,  the  plaintiff.  In 
the  course  of  bis  testimony,  said:  "The 
truck  was  first  brouf^t  there  after  we  got 
the  timbers  put  in  placew  I  do  not  remember 
who  brought  It,  but  a  couple  of  tbe  gang. 
I  saw  the  truck  run  up  these  skids  when  tbe 
first  bouse  was  unloaded.  I  don't  know  who 
bad  bold  of  tbe  tongue  the  first  time.  I  re- 
member the  crowd  of  us  used  tbe  track.  I 
had  no  occasion  at  that  time  to  give  any 
particular  attention  to  the  particular  thing 
that  each  individual  was  doing.  The  whole 
thing  was  being  done  by  Ibe  gang,  and  we 
were  all  co-operating  In  the  work."  The  wit- 
ness McClure  said:  "While  this  wwk  was 
being  performed,  by  this  gang.  In  the  way 
described,  no  one  of  the  gang  objected  to  the 
tongue  being  removed,  or  made  any  objection, 
as  to  the  arrangement  there,  In  connectlcai 
with  the  removal  ot  these  bouses,  lliere 
was  not  a  word  said."  The  nnloadii^  ot 
tlie  bouse,  which  resulted  in  t^  li^urK  was 
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being  done  in  tbe  same  manner  as  that  of 
the  previous  ones.  It  bad  been  wheeled 
down  to  the  bottom  of  tbe  Incline  where  If 
had  been  stopped,  with  the  front  wheels  of 
the  truck  on  the  sills  and  tbe  hind  wheels 
Btlll  on  tbe  incline.  Then,  upon  tbe  tongue 
of  tbe  truck  being  removed  by  a  colaborer, 
as  on  the  previous  occasion,  in  an  attempt  to 
place  that  house  next  to  tbe  previous  one, 
the  front  wheels  of  tbe  truck  were  pushed 
off  tbe  sills,  when  the  house  fell  over  and 
caused  tbe  injuries  of  which  complaint  Is 
made.  Respecting  what  caused  the  wheels 
to  leave  tbe  sills,  the  witness  McClure,  on 
cross-examination,  said:  "I  think  tbe  reason 
we  had  tbe  trouble  that  time  was  that  the 
men  pushed  too  bard  behind.  That  Is  tbe 
only  reason  I  know  of  why  It  went  off. 
When  It  got  down  as  far  as  tbe  tongue  would 
go,  then  we  stopped  and  put  blocks  In  front 
of  tbe  forward  wheels  to  bold  it  Then  we 
took  the  tongue  out,  and  then  It  was  shoved, 
and  shoved  too  hard."  After  tbe  removal  of 
the  tongue,  two  of  tbe  gang,  as  previously, 
attempted  to  guide  tbe  wheels  of  the  truck 
on  the  sills,  but  were  unable  to  do  so,  and 
when  tbe  bouse  began  to  fall  tbe  plaintiff 
stumbled  over  a  colatwrer,  fell,  and  was  thus 
unable  to  avoid  Injury.  At  tbe  trial  the  Jury 
returned  a  verdict  in  favor  of  tbe  plaintiff, 
and,  upon  judgment  being  entered  according- 
ly, the  defendant  appealed.  ■ 

P.  L.  Williams  and  Geo.  H.  Smith,  for 
appellant  T.  D.  Johnson  and  Thos.  Moloney, 
for  re^>ondent 

BARTCH,  C.  J.  (after  stating  the  facts). 
The  decisive  question  presented  Is  whether 
the  plalntiBt  bas  shown  any  right  of  recovery. 
Tbe  appellant  contends  that,  having  aided 
in  tbe  construction  of  the  temporary  con- 
trivance to  unload  the  battery  houses,  thef 
injured  bad  actual  knowledge  of  the  means 
employed  In  the  service,  and,  as  the  dangers 
connected  therewith  were  open  and  obvious, 
and  as  he  voluntarily,  without  objection  to 
tbe  means  employed,  undertook  to  perform 
the  service,  he  assumed  the  consequent  risk  of 
injury;  that  tbe  defendant's  motion  for  non- 
suit, based  upon  a  failure  of  plaintiff's  proof 
to  establish  a  prima  facie  case,  ought  to  have 
been  granted;  and  that  the  court,  having 
denied  the  motion,  ought,  at  the  close  of  tbe 
entire  testimony,  have  granted  defendant's 
request  to  instruct  tbe  jury  to  return  a  ver- 
dict for  tbe  defendant 

Upon  careful  examination  of  tbe  evidence 
disclosed  by  tbe  record,  we  are  of  the  opinion 
that  tbe  appellant's  contention  is  well  found- 
ed. The  unloading  of  the  battery  houses  was 
In  the  regular  line  of  service  which  tbe 
plaintiff  was  employed  to  perform.  His  du- 
ties related  generally  to  all  kinds  of  material 
that  might  be.  In,  or  shipped  into,  the  yard. 
His  employer  was  a  common  carrier  engaged 
In  the  business  of  receiving  and  transporting 
all  kinds  of  goods,  implements,  and  material, 
and.  In  tlw  absence  of  evidence  abowlng  the 


contrary,  we  must  assume  that  the  respond- 
ent was  a  man  of  average  understanding  and 
knowledge  of  things  about  him,  and  capable 
of  appreciating  the  obvious  dangers  connected 
with  tbe  duties  he  undertook  to  discharge. 
At  tbe  time  of  the  accident,  he  had  been  In 
that  service  for  three  montbsi  knew  what 
Its  nature  was,  and  must  have  known  that 
there  was  more  or  less  risk  of  injury  inci- 
dent to  the  service.  Such  hazards,  as  are 
merely  incidental  to  the  business,  tbe  servant 
and  tbe  master  are  supposed  to  have  taken 
into  consideration  in  tbe  negotiations  respect- 
ing tbe  employment  Tbe  fact  that  this  was 
tbe  first  occasion  on  which  battery  bouses 
bad  been  received  Into  tbe  company's  yard 
is  Immaterial,  because  the  very  nature  of  tbe 
service  suggests  that  the  employ^  must  at 
times  handle  materials  and  appliances  which 
are  different  from  those  usually  received  and 
handled.  Douhtl^s,  there  are  occasions,  like  ' 
the  one  in  this  Instance,  when,  in  order  to 
load  or  unload  such  material,  tbe  construc- 
tion of  improvised  means  becomes  necessary 
to  perform  the  service.  In  such  cases,  the 
employes,  who  voluntarily  assist  In  providing 
such  means,  for  performing  tbe  service  more 
conveniently,  and  continue,  without  objection, 
to  perform  it  according  to  tbe  method  adopt- 
ed by  them,  or  their  employer,  assume  the 
risks  of  danger  incident  thereto,  Including 
tbe  negligence  of  co-employ6s,  when  tbe 
employer,  In  the  latter  case,  has  exercised 
proper  diligence  In  the  selection  and  reten- 
tion of  the  co-employ$B.  It  Is  not  claimed 
that  the  company  neglected  Its  duty  In  this 
regard.  The  objection  relates  merely  to  the 
means  used  In  and  tbe  manner  of  perform- 
ing tbe  service.  But,  whether  or  not  the  best 
method  was  employed,  the  plaintiff  assisted 
in  constructing  tbe  platform  and  incline,  ob- 
served the  kind  of  timbers  that  were  used 
for  skids  and  sills,  knew  all 'about  tbe  con- 
struction, Its  temporary  character  and  use  to 
which  It  was  to  be  put  and  assisted  In 
making  use  of  It  including  tbe  truck,  in  un- 
loading the  houses,  and  while  making  use, 
without  objection  or  even  a  suggestion  of  In- 
sufflclency,  of  tbe  very  means  he  helped  to 
provide,  he  was  accidentally  Injured.  Tbe 
whole  thing  was  open  to  his  observation  and  ' 
knowledge.  Whatever  dangers  were  connected 
with  tbe  manner  of  performing  the  service 
were,  at  least  as  open  and  obvious  to  him 
as  to  his  employer,  and  he  had  an  equal 
opportunity  to  observe  them;  he  having  as* 
sisted  in  unloading,  from  tbe  same  car,  a 
number  of  houses,  in  the  same  way  and  with 
the  same  means,  just  previous  to  the  Injury. 
And  there  Is  evidence  Indicating  that  the 
Immediate  cause  of  the  accident  .was  the  neg- 
ligence of  colaborers — fellow  servants,  who, 
it  seems,  heedlessly  pushed  tbe  house  that 
fell  over  too  h^^d  after  the  tongue  was  re- 
moved from  tbe  truck.  Such  facts  and  cir- 
cumstances as  are  here  disclosed  show  no 
liability  on  the  part  of  tbe  employer,  and 
consequently  no  right  of  recovery  on  the 
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part  of  the  employ^.  In  a  case  like  tbe  ooe 
presented  by  ttils  record,  where  the  servant, 
of  his  own  volition,  consents  to  perform  the 
service  according  to  the  method  adopted,  the 
same  being  open  and  obvious,  the  law  1» 
that  the  servant  assumes  the  risk  of  the 
dangers  incident  to  and  connected  with  the 
performance  of  the  service  in  such  manner. 

In  Dunn  T.  Railroad,  28  Utah,  478,  80 
Pac.  311,  a  gang  of  section  laborers  con- 
structed a  temporary  platform  with  ties 
and  plank  for  the  purpose  of  loading  a  car 
with  ties.  The  platform  was  constructed  In 
the  absence  of  the  plaintiff,  but  afterwards 
he,  In  common  with  other  laborers,  without 
objection,  used  It  In  loading  the  car  with 
ties,  and,  after  having  so  used  It  for  about 
two  hours,  he  slipped  on  the  platform,  fell, 
and  received  Injuries  for  which  he  brought 
suit.  The  record  there  presented  a  case 
much  like  the  one  at  bar,  and  this  court,  in 
passing  xipon  it,  said :  "If,  under  such  facts 
Bnd  circumstances  as  are  disclosed  by  this 
record,  an  employer  would  be  liable  to  an 
employ^  In  daniagea,  it  would  seem  dlllicult 
to  conceive  of  a  case  of  accidental  injury 
where  the  employe  would  not  be  liable. 
That  this  la  one  at  those  unfortunate  acci- 
dents, In  which  there  is  no  responsibility  on 
the  part  of  the  employer,  we  entertain  no 
doubt.  It  iB  clearly  a  case  of  an  assumed 
risk  Incident  to  the  ranployment.  We  are 
aware  of  the  general  rule  ttiat,  where  a 
master  employs  a  servant,  be  must  exercise 
ordinary  care  to  furnish  the  servant  a  rea- 
sonably safe  place  in  whicli  to  perform  the 
service,  and  a  failure  to  do  ao  will  r«ider 
tbe  master  liable  for  any  Injury  to  the  serv- 
ant resulting  from  such  failure;  but  in  tbla 
case  we  can  perceive  no  violation  of  tbe  rule 
that  can  avail  the  respondent,  who,  ve  have 
a  right  to  assume,  in  the  absence  of  evidence 
to  tbe  contrary,  was  a  man  of  average  un- 
derstanding and  knowledge  of  things  about 
him.  We  cannot  say  from  the  proof  that 
the  place  was  not  reawnably  safe,  but,  if 
It  was  not — if  it  was  dangerous — the  danger 
was  open  and  obvious,  and  the  employ<^ 
could  easily  observe  it  Whatever  hazard 
-was  connected  with  tbe  loadli^  of  the  ties 
was  equally  open  and  obvious  to  the  employs 
as  to  the  employer,  if  not  more  so;  and,  if 
there  was  anything  unsafe  about  the  plat- 
form, the  exercise  of  ordinary  care  would 
have  revealed  It  to  the  employe.  He  having 
voluntarily  engaged  in  sucb  service,  con- 
curring In  the  use  of  the  contrivance,  ob- 
serving Its  construction  and  temporary  char- 
acter, and,  as  a  man  of  ordinary  understand- 
ing and  knowledge,  aware  of  the  dangers 
Incident  to  the  employment,  and  having,  of 
his  own  volition,  undertaken  to  perform  the 
ser\'ice  In  that  way,  must  be  held  to  have  as- 
sumed the  ordinary  risks  of  Injury  Incident 
to  that  service,  including  the  risk  of  the  in- 
jury lu  (luestion.  and  cannot  now  be  heard  to 
complain."  And,  in  that  case,  upon  the  ques- 


tion of  reasonably  safe  place  to  perform  the 
service,  Mr.  Justice  MeCarty  observed: 
"While  It  Is  a  duty  the  master  owes  to  his 
servant  to  furnish  him  with  a  reasonably 
safe  place  In  which  to  perform  His  work,  the 
master  Is  not  bound  to  anticipate  and  guard 
against  every  conceivable  kind  of  accident  or 
misfortune  that  might  occur.  The  appel- 
lant in  this  case  was  only  required  to  use 
that  degree  of  care  and  diligence  in  the  con- 
structlon  of  the  runway  and  platform  that 
a  reasonably  cautious  and  prudent  man,  un- 
derstanding the  dang«^  and  hazards  of  the 
employment,  would  use  under  the  same  or 
like  circumstances.  The  master  cannot  be 
expected,  nor  Is  he  required,  to  anticipate 
and  guard  against  every  conceivable  kind 
of  accident  and  misfortune  that  might  bap- 
pen  to  the  servant  in  the  performance  of  the 
work ;  yet,  if  the  respondent  can  be  permitted 
to  recover  In  this  case,  it  would  be  difficult 
to  conceive  of  a  set  of  circumstances  under 
which  a  master  would  not  be  liable  to  his 
servant  for  injuries  sustained  because  of  an 
accident  to  the  servant  while  in  the  per- 
formance of  the  work  required-  of  him.  The 
platform  and  runway  were  simple  devices, 
temporary  in  character,  and  plainly  observ- 
able, and  to  me  it  Is  incompreb^slble  how 
It  was  possible  for  respondent  to  go  up  this 
runway  and  onto  the  plaUtffm  ev^y  few 
minutes  for  a  space  of  two  hours,  and  not 
become  aware  of  the  nature  and  character  of 
their  construction."  Cooley  on  Torts.  634- 
C36;  Rotb  v.  Bccles,  28  Utah,  456,  79  Pac. 
918;  Cbristlenson  v.  R.  G.  W.  Ry.  Ca,  27 
TTtah,  132,  74  Pac.  876.  101  Am.  St  Rep. 
945;  Rl^ns  v.  Southern  Pac.  .Co.,  26  TJtah, 
164,  72  Pac.  690;  Sullivan  r.  India  M.  Co^ 
113  Mass.  306. 

Ento'tainlng  the  conviction  that  tbe  plaln< 
tiff  lias  shown  no  light  of  recovery,  we  do 
not  deem  It  important  to  discuss  or  pass 
upon  any  other  question  presented. 

The  Judgment  must  be  reversed,  wltii  costs, 
and  the  case  remanded  for  further  pro* 
ceedin^  In  accordance  with  law.  It  Is  so 
ordered. 

McCARTY,  J.,  concurs. 

STRAUP,  J.  I  am  of  the  opinion  that  the 
respondent  assumed  the  rlsAc.  and  therefore 
concur  In  tbe  Judgment  of  reversal. 


(30  Utah,  371} 
OREGON  SHORT  LINE  R.  CO.  v.  DIS- 
TRICT COURT  OF  THIRD  JU- 
DICIAL DIST. 
(Supreme  Court  of  Utah.   April  23,  1006.) 

1.  Certiorari  "Orounds  for  Review— Ex- 
cess OP  Jurisdiction— Existence  of  Other 
Remedy. 

Const,  art  8,  5  4.  confers  on  the  Supreme 
Court  orieinal  Jurifldiction  to  issue  writs  of  cer- 
tiorari, and  Rev.  St  189S.  S  3030,  provides  that 
a  writ  of  review  may  be  granted  by  the  Supreme 
Court  when  an  inferior  tribunal  exercisiag  jo- 


Digitized  by  Google 


Utab) 


OREGON  SHORT  LINE  R.  CO.  t.  DISTRICT  CODRT. 


361 


fidal  functions  Is  exceeding  Its  jurlsdictiou  and 
tbere  is  no  appeal,  nor  any  plnin,  speedy,  and 
adequate  remedy.  Held,  that  where  a  judgmeat 
baa  been  rendered  in  a  district  court  in  favor 
of  plaintiff  in  an  action  instituted  before  a  jus- 
tice of  the  peace  and  taken  to  the  district  court 
by  appeal,  and  it  is  shown  that  the  district 
court  has  exceeded  its  jurisdiction,  the  Supreme 
Court  has  power  by  certiorari  to  review  such 
jurisdictional  question ;  the  judgment  not  being 
reviewable  by  further  appeaL* 
2.  Justices  of  the  Peace  —  Jubibdictioh  — 

Sess.  Laws  1903,  p.  60,  c.  83,  provides  that 
every  steam  railroad  shall  erect  and  maintain  a 
tenca  on  each  side  of  its  railroad  where  the  same 
"passes  through  lands  owned  and  improved  by 
private  owners,"  and  connect  the  same  at  all 
public  road  crossings  with  cattle  guards,  and 
that  for  failure  so  to  do  the  corjioration  shall 
be  liable  for  all  damagra  sustained  by  the  owner 
of  any  domestic  animal  killed  or  injured  by  such 
railroad  in  consequence  thereof.  Hrld  that, 
where  a  complaint  before  a  justice  of  the  peace 
against  a  railroad  for  killing  plaintiff's  horse 
at  a  point  where  the  road  was  not  fenced  al- 
leged that  the  railroad  "passed  through  lands 
owned  and  improved  by  private  owners,"  the 
denial  of  such  allegation  did  not  raise  a  ma- 
terial issue  of  freehold,  ousting  the  justice  of 
JnriBdiction,  as  provided  by  Rer.  St  1898,  | 
3«74. 

Application  by  the  Oregon  Short  Line  Rail- 
road Company  for  writ  of  certiorari  to  re- 
view a  judgment  rendered  by  the  district 
court  of  the  Third  judicial  district,  In  an  ac- 
tion brought  by  cue  O.  O.  Carty  against  pe- 
titioner.  Application  denied. 

P.  L.  WIllIamB,  G.  H".  Smith,  and  Jno.  G. 
Willis,  for  plalDttir.  Goodwin  &  Van  Pelt 
for  defendant 

STRAUP,  J.  1.  An  application  isi  made 
to  this  court  for  a  writ  of  certiorari  to  re- 
view a  lodgment  and  proceedidgs  of  the 
district  court  The  petitioner,  the  Oregon 
Short  Line  Railroad  Company,  In  behalf  of 
said  application,  alleges  that  O.  O.  Carty. 
as  plaintiff,  filed  an  unverified  complaint 
against  the  petitioner  In  the  Justice's  court, 
wherein  It  was  alleged,  so  far  as  material 
b»e,  that  petitioner's  steani  railroad  oper- 
ated by  it  at  Hot  Springs,  In  Salt  Lake  coun- 
ty, "passed  through  lands  owned  and  Improv- 
ed by  private  owners,  and  for  a  distance  of 
more  than  twenty  rods  south  of  said  not 
Spring;  that  about  four  rods  south  of  said 
Hot  Springs  there  was  a  public  crossing  and 
line  of  travel  running  east  and  west  across 
the  right  of  way  and  tracks"  of  petitioner; 
that  Its  track  at  said  place  was  not  fenced, 
nor  were  there  any  cattle  guards  connecting 
the  lands  on  each  side  of  the  track ;  that,  by 
reason  of  petitioner's  neglect  to  maintain 
foices  and  cattle  guards,  Carty's  horse,  of 
the  value  of  $100,  casually  strayed  and  en- 
tered upon  petitioner's  right  of  way  and 
was  run  over  and  killed  by  a  locomotive 
operated  by  petitioner,  in  consequence  of 
which  Judgment  was  demanded  a^lnst  pe- 


•Sftlt  Lake  Cltr,  etc.,  Co.  V.  Salt  Lake  City.  CT 
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tltloner  for  the  sum  of  $100,  the  value  of  the 
horse.  To  this  complaint  the  petitioner  filed 
an  unverified  answer,  admitting  Its  owner- 
ship and  operation  of  the  railroad,  but  other- 
wise denied  "each  and  every  allegation"  of 
the  complaint,  and  pleaded  contributory  neg- 
ligence. The  case  was  tried  before  tbe  jus- 
tice, and  Judgment  was  rendered  against  pe- 
titioner for  the  value  of  the  horse.  From 
this  Judgment  It  appealed  to  the  district 
court,  where  the  case  was  tried  de  novo  and 
a  Judgment  there  rendered  against  petitioner. 
Petitioner  further  alleged  that  upou  the  Is- 
sues presented  by  the  pleadings  the  Justice 
and  the  district  court  exceeded  their  Jurisdic- 
tion In  rendering  and  entering  Judgment  In 
no  other  particular  is  It  alleged  that  either 
of  said  courts  exceeded  jurisdiction.  To 
this  petition  the  defendant  above  named,  the 
district  court,  demurred  and  made  a  motion 
to  quash  the  writ 

2.  The  determination  of  tbe  matters  pre- 
sented involves  tbe  following  queRtlons: 
First,  where  a  cane  had  t>een  commenced  in 
the  Justice's  court  and  appealed  to  the  dis- 
trict court,  ond  there  a  Anal  judgment  ren- 
dered, may  the  proceedings  In  the  district 
court  be  reviewed  by  the  Supreme  Court  on 
a  writ  of  certiorari.  If  sufficient  facts  are 
mnde  to  appear  on  the  application  that  the 
district  court  exceeded  Its  Jurisdiction?  and, 
second.  If  60,  does  tbe  petition  here  show 
sufilclent  facts  whereby  It  is  made  to  appear 
that  the  district  court  exceeded  Its  Juris- 
diction? 

It  Is  urged  by  tiie  defendant- that  in  view 
of  what  was  said  In  the  cnses  of  Crooks  v. 
District  Court,  21  Utah,  98,  59  Pac.  529,  and 
Smith  V.  District  Court,  24  Utah,  1C4,  66 
Pac.  1005,  we  are  without  power  or  authority 
to  review  such  a  Judgment  or  proceedings  of 
the  district  court,  even  though  it  may  have 
exceeded  Its  jurisdiction.  When  these  opin- 
ions are  read  and  considered.  It  will  be  found 
that  the  controlling  feature  In  the  mind  of 
the  court  was  that  a  writ  of  certiorari  could 
not  be  mnde  to  merely  perform  the  function 
of  an  ordinary  appeal.  That  Is  to  sny,  the 
CouRtltutlon  of  Utah  not  giving  any  right  of 
appeal  to  the  Supreme  Court  from  a  judg- 
ment of  tbe  district  court  In  a  case  commen- 
ced in  the  Justice's  court,  and  the  Constitution 
making  such  a  judgment  of  tbe  district  court 
final  as  to  the  right  of  an  appeal,  uuless  the 
validity  or  constitutionality  of  a  statute  Is 
involved,  a  party  may  not  use  the  writ  of 
certiorari  to  have  reviewed  m«:e  errors  or 
mistakes  made  by  the  district  court  In  pro- 
ceedings and  determinations  within  Its  Ju- 
risdiction. But  nowhere  in  the  opinion  of 
the  court  in  either  of  the  above  cases  was  it 
Indicated  that  where  It  Is  made  to  appear 
that  the  district  court  has  exceeded  its  Juris- 
diction in  a  Judicial  proceeding  from  which 
no  appeal  Ilea,  and  when  there  Is  no  plain, 
speedy,  and  adequate  remedy,  this  court  Is 
imwerless  to  Inquire  into  and  review  deter- 
minations made  without  Jurlsdlc^n  or  la 
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excess  of  tiie  JnriBdlctlon  oonferrea.  In 
order  to  review  sucb  excess  of  Jcarlsdlctlon, 
it  matters  not  whether  each  action  Is  mafe  to 
appear  In  a  proceeding  originally  commenced 
in  the  district  court  or  appealed  to  It  ttom 
a  justice's  court,  but  wbetiier,  In  a  proceed- 
ing before  It.  the  district  conrt  in  the  exer- 
cise of  Judicial  functions,  exceeded  Its  juris- 
diction, and  that  there  Is  no  appeal,  nor  any 
plain,  speedy,  and  adequate  remedy.  We 
therefore  adhere'  to  the  doctrine  announced 
In  the  Crooks  and  Smith  Cases,  that  this 
conrt  will  not  permit  a  writ  of  certiorari  to 
be  used  to  exercise  the  functions  of  an  ordi- 
nary appeal  and  to  review  eri'ors  and  mis- 
takes where  the  court  acted  within  Its  Ju- 
risdiction. Under  the  statute  the  office  of 
a  writ  of  certiorari  is  to  Inquire  Into  and  to 
review  determinations  mode  without  juris- 
diction or  In  excess  of  the  Jurisdiction  con- 
ferred. We  have  the  nudoubted  right  by 
writ  of  certiorari  to  Inquire  into  and  to  re- 
view such  detei'mlnntlons. 

Section  4,  art.  8,  Const.  Utnfa,  among  oth- 
er things,  provides:  "The  Supreme  Court 
shall  have  original  jurisdiction  to  Issue  writs 
of  mandamus,  certiorari,  prohibition,  quo 
warranto  and  habeas  corpus."  Section  3030. 
Rev.  St  1808,  provides:  "A  writ  of  review 
may  be  granted  by  the  Supreme  Court,  or 
by  a  district  court,  or  a  Judge  thereof,  when 
an  Inferior  tribunal,  board  or  officer  exer- 
cising judicial  functions  has  exceeded  the 
Jurisdiction  of  such  tribunal,  board  or  officer 
and  there  Is  no  appeal  nor,  in  the  Judgment 
of  the  court -or  judge,  any  pinin,  speedy  and 
adequate  remedy."  When,  tberefore.  It  is 
made  to  appear,  as  Is  required  by  subsequent 
provisions  of  the  statute,  that  the  district 
court  has  exceeded  Its  jurisdiction,  and  that 
there  Is  no  appeal  nor  plain,  speedy,  and  ade- 
quate remedy,  we  have  the  right  and  power 
to  Issue  ft  writ  of  certiorari  to  Inquire  Into 
and  review  determinations  made  by  It  with- 
out or  In  excess  of  Its  jurisdiction.  Salt 
Lake  City,  etc..  Go.  v.  Salt  Lake  City;  24 
Utah,  282,  CT  Pac.  71)1 ;  Gilbert  v.  Board.  11 
Utah,  Sia  40  Pac.  2G4;  Spelling.  Ext.  Relief, 
I  1921;  6  Cyc.  750.  759;  Harris.  Certiorari, 
I  79;  4  Gnc.  Pi.  &  Pr.  00,  95.  96. 

8.  This  brings  us  to  the  next  question: 
Are  sufficient  facta  made  to  appear  showing 
that  the  district  court  acted  in  excess  of  Its 
Jnrlsdicton?  Section  3674.  Rev.  St  1898,  so 
far  as  material  here,  provides :  "The  parties 
to  an  action  In  a  justice's  court,  cannot  give 
evidence  upon  any  questions  wblcb  involve 
the  title  or  possession  of  real  property,  etc., 
nor  can  any  issue  presenting  such  question 
be  tried  by  such  court ;  and  If  It  appear  from 
the  answer  of  the  defendant,  verified  by 
his  oath,  or  that  of  his  agent  or  attorney, 
that  the  determination  of  the  action  will 
necessarily  involve  the  question  of  title  or 
possession  to  real  property,  etc.,  the  Justice 
must  suspend  all  further  proceedings  In  the 
action  and  certify  the  pleadings,  and  if  any 
of  the  pleadings  are  oral,  a  transcript  of 


the  same,  from  his  doc^  to  tin  detk  of  ttw 
district  court  of  the  county  in  which  said 
Justice's  precinct  is  situated ;  and  from  the 
,time  of  filing  such  pleadings  or  transcript 
with  the  clerk,  the  district  court  has  orer 
the  action  the  same  jurisdlcticm  as  If  it  had 
been  commenced  therein."  Chapter  83.  p.  69, 
Bess.  Laws  1903.  so  far  as  material  here, 
provides:  "Every  railroad  company  operat- 
ing a  railroad  by  steam  power  within  this 
state  is  hereby  required  to  erect,  within  six 
months  after  the  approval  of  this  act.  and 
thereafter  maintain  a  fence  on  each  side  of 
Its  railroad  where  the  same  passes  through 
lands  owned  and  Improved  by  private  owners 
and  connect  the  same  at  all  public  nwd  cross- 
ings with  cattle  guards.**  Provision  la  then 
made  as  to  the  kind  of  fence  that  shall  be 
maintained,  and  then  It  Is  provided:  "And 
any  such  corporation  shall  be  liable  for  all 
damages  sustained  by  the  owner  of , any  do- 
mestic animal  killed  or  Injured  by  such  rail- 
road In  consequence  of  the  failure  to  build 
or  maintain  such  fence." 

It  la  now  claimed  by  the  petitioner,  because 
It  was  al'eged  in  the  complaint  in  tlie  Justice's 
court  that  petitioner's  railroad  "imsaed 
through  lands  owned  and  Improved  by  private 
owners,"  and  because  of  Its  general  denl^, 
the  face  of  the  pleadli^  showed  that  title 
to  real  estate  was  necessarily  involved,  and 
that  the  justice  had  no  Jurisdiction  to  try 
the  case,  and  tlwrefore  no  Jurisdiction  was 
conferred  upon  the  district  court  by  the 
appeal.  We  are  of  the  opinion,  and  so  bold, 
that  sufficient  f&cts  are  not  made  to  appear 
that  title  or  possession  of  real  estate  was 
necessarily  Involved  within  the  meaning  of 
the  statute.  The  auction  In  the  complaint 
which  was  In  the  language  of  the  statute, 
"passed  through  lands  owned  and  Improved 
uy  private  owners,"  was  merely  descriptive 
of  the  general  character  of  the  lands  through 
which  the  railroad  passed  and  along  whidi 
the  petitioner  was  required  to  fence.  By 
such  an  allegation  the  title  or  r^ht  of  pos- 
session of  the  lands  was  not  necessarily  In- 
volved. It  was  wholly  immaterial  whether 
the  adjoining  land  was  owned  by  Carty,  or 
the  petitioner,  or  any  other  particular  pep 
son.  Plaintiff  might  bave  averred  that  the 
railroad  passed  throng^  lands  owned  and  im- 
proved by  one  or  several  persons,  and,  If 
the  proof  showed  It  was  owned  by  another 
or  different  persons,  It  would  not  have  been 
a  fatal  variance:  The  subject-matter  of  the 
litigation  was  an  Injury  to  personal  property, 
of  which  the  justice  clearly  had  jurisdlctioD. 
If  It  could  be  said  that  title  w  possession 
of  real  estate  was  at  all  involved.  It  was 
drawn  In  question  only  incidentalty  or  col- 
laterally. The  judgment  did  not  In  any  sense 
adjudicate,  directly  or  Indirectly,  title  or 
right  of  possession  to  the  land.  The  only 
Judgment  that  could  be  rendered  for  plalntlflT, 
and  that  was  rendered  In  the  case,  was  for 
the  value  of  the  horse  destroyed,  and  the 
rendition  thereof  did  not  nw^itate  deflning 
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or  determining  or  posing  cm  the  extent  of 
title  or  right  of  pt^esslon  to  real  estate 
within  the  meaning  of  the  statute  prohibiting 
the  justice  from  entertaining  jmlsdlctlon. 
'*Tfae  suit  bere  Is  only  for  the  recovery  of 
the  statutory  fine  or  penalty,  and,  at  most, 
luTolvea  only  incidoitally  a  freehold.  The 
Justice  of  the  peace  could  render  no  Judgment 
that  either  party  was  possessed  of  a  free- 
bold  estate,  for  the  reason  that  his  Jurls- 
dictlon  does  not  extend  that  far;  it  being 
limited  to  the  recovery  of  the  fine  or  penalty 
Imposed  by  the  statute."  Herman  t.  Com'ra 
Highways.  197  111.  94,  64  N.  B.  337.  "It  U 
obvious  that  the  title  of  land  may  incidentally 
come  In  question  In  various  forms  of  action, 
as,  for  Instance,  In  assault  and  battery,  where 
Hie  defendant  Jnatlfies  the  assault  In  defense 
of  his  fre^ld.  I  apprehend  that  In  such 
ease  the  jurisdiction  of  the  justice  would 
not  be  arrested,  but  that  be  should  proceed 
to  hear  and  determine  the  title,  so  far  as  it 
affected  the  rights  of  the  parties  In  the  suit, 
in  the  same  manner  that  the  matter  wouid 
be  heard  and  determined  In  the  superior 
court"  Haven  v.  Needbam,  20  Vt  183. 
When  the  plaintiff  Is  put  "to  the  necessity 
of  proving  his  declaration,  he  Is  bound  to 
either  prove,  or  disprove  a  title  to  the  land, 
then  the  justice  has  no  Jurisdiction  to  try 
the  case.  But  when  the  declaration  Is  such 
as  not  to  require  the  proof  of  title  to  land 
to  sustain  It,  and  such  question  only  comes 
Into  the  case  by  reason  of  some  special  line 
of  defense,  then  the  justice  was  not  ousted 
of  his  jurisdiction  to  try  the  action.  There 
is  hardly  any  form  of  action  in  which  the 
title  or  ownership  of  land  may  not  incidental- 
ly arise,  and  it  would  be  productive  of  Infinite 
confusion  and  mischief  to  bold  that  in  all 
actions  whenever  that  Is  the  case  the  Juris- 
diction ceases,  and  the  parties  are  remitted 
to  a  new  lltlgaton  in  another  forum."  Jake- 
way  V.  Barrett,  38  Vt  316,  "The  averment 
in  the  declaration  In  question  that  the  trees 
were  standing  'on  the  land  of  the  said  plain- 
tiff* "  was  not  an  averment  of  claim  of  title. 
Reynolds  v.  Maynard  (Mich.)  100  N.  W.  174. 

Our  attention  has  b^n  called  to  Boyd  T. 
Southern  Cal.  Ry.  Co.,  120  Cal.  573,  58  Pa& 
1046,  and  Baker  v.  Southern  Cal.  Ry.  Co.,  110 
Cal.  455,  42  Pac.  975,  holding  that  title  to  real- 
ty was  Involved.  The  California  statute  and 
Uie  Utah  statute  are  susceptible  of  different 
constructions.  The  former  statute  provides 
that  If  railroad  corporations  fall  to  fence 
and  their  engines  or  cars  shall  kill  or  malm 
cattle,  etc.,  "upon  their  line  of  road  which 
passes  through  or  along  the  property  of  the 
owner  thereof  they  must  pay  to  the  owner 
of  such  cattle,"  etc.  It  was  held  by  the 
Uallfornia  courts  that  the  statute  was  de- 
signed to  protect  the  adjoining  landowners. 
In  the  Boyd  Case  it  was  further  said:  "In 
this  count  of  the  complaint  plaintiff  avers 
title  In  himself  to  a  described  tract  of 
land.  *  *  *  .  When  plaintiff  based  hts 
right  on  that  statute  averring  ownership  of 


land,  as  he  did  and  was  required  to  do,  title 
to  the  land  was  necessarily  Involved,"  etc. 
In  the  Baker  Case :  "It  will  be  noticed  that 
by  this  section  It  is  contemplated  that  the 
plaintiff  must  be  the  owner  of  the  land 
through  which  the  line  of  road  passes,  and 
an  allegation  of  ownership  was  made  in  the 
complaint  in  the  present  case."  It  will  there- 
fore be  observed  that  under  the  California 
statute,  as  construed  by  the  courts  of  that 
state,  It  Is  essential  that  the  plaintiff  be  the 
owner  of  laud  to  entitle  him  to  recover,  and 
an  allegation  of  such  ownership  Is  required 
In  his  complaint  to  state  a  cause  of  action. 
The  Utah  statute  Is  not  susceptible  of  such 
a  construction.  It  gives  a  right  of  action 
to  the  owner  of  any  domestic  animal  killed, 
whether  be  be  tbe  owner  of  the  adjoining 
land  or  not, ,  anu  hence  to  state  a  cause  of 
action  a  plaintiff  under  the  Utah  statute  1b 
not  required  to  allege  that  be  1b  the  owner 
of  land.  Furthermore,  tbe  consideration  in 
the  California  cases  Involved  tbe  right  of  an 
appeal  from  the  superior  court  to  the  Su- 
preme Court  under  the  constitutional  provi- 
sion, "in  all  cases  at  law  which  involve  the 
title  or  possession  of  real  estate,"  and  It  was 
taeld  that  the  Supreme  Court  had  appelleto 
jurisdiction  In  such  cases  If  "title  or  posses- 
sion Is  only  Incidentally  Involved."  Hart  t. 
Camall-Hopklns  Co.,  103  Cal.  132,  37  Pac 
106.  Tbe  Utah  statute  in  question  forblda 
tbe  Justice  from  entertaining  Jurisdiction 
when  title  or  possession  to  real  estate  Is 
necessarily  involved. 

Our  conclusion  Is  that  no  sufflclent  facts 
are  made  to  appear  that  title  or  jMesesslon 
of  real  estate  was  necessarily  Involved,  and 
the  demurrer  is  therefore  sustained. 

Having  reached  this  conclusion.  It  Is  not 
necessary  to  decide  whether  the  petitioner 
Is  In  iwsition  to  raise  the  question  because 
of  its  answer  In  the  justice's  court  not  being 
verified,  or  as  to  a  waiver  on  its  part  be- 
cause of  its  failure  to  object  to  tbe  Justice 
proceeding  to  try  the  case  on  the  merits, 
and  because  of  no  request  being  made  that 
the  case  be  certified  to  the  district  court,  or 
because  of  Its  failure  to  object  to  the  district 
court's  trying  the  case  de  novo. 

The  petitioner  having  Indicated  that  If  the 
demurrer  be  sustained  It  cared  not  to  further 
plead,  therefore  the  order  of  this  court  Is 
that  the  application  be  denied,  the  pro- 
ceeding dismissed,  and  the  orders  and  stay 
heretofore  granted  by  us  dissolved. 

BARTCH,  C.  J.,  concurs  Is  the  reenlt  Me* 
CARTt,  concurs. 

(to  Utah,  rm 

SANFORD  T.  KUNKBL  et  al.  (WALSH 
et  aL,  Interveners).* 

(Supreme  Court  of  Utah.  April  23,  1900.> 
1.  Mecitanics'  TjBehs— Ttmb  o»  Takiho  Bf- 

KECT— BeGISHINQ  OF  WOBK, 

Under  Rev.  St.  1898,  S  1384,  providing  that 
mechanics'  liens  are  preferred  to  any  lien, 

*Far  opinion  on  rthMrlng  m*  86  P»o.  VHX, 
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mortgage,  or  other  Incumbrance  which  may  have 
attached  snbsequent  to  the  time  when  the  build- 
ing,  improvement,  or  structure  was  commenced, 
work  done,  or  materials  were  commenced  to  be 
furnished,  also  to  any  Hen,  mortgage,  or  in- 
cumbrance of  which  the  lienhoider  had  no  no- 
tice and  which  was  unrecorded  at  the  time  the 
building  improvement  or  structure  was  com- 
menced, work  done,  or  materials  commenced  to 
be  furnished,  a  mechanic's  lien  filed  within  the 
time  Bpecified  by  section  138G  takes  effect  as  of 
the  date  of  the  commencement  of  the  work  and 
the  furnishing  of  the  materials  and  is  pri<Mr 
to  intervening  equities.* 

2.  Save— Pbopbbtt  Affected  bt  Lien— Re- 
moval OF  Bdildino — Effect. 

Rev.  St.  2898,  S  1372.  gives  a  mechanic's 
lien  on  the  prt^erty  on  which  labor  is  performed 
or  for  which  material  is  furnished  to  the  extent 
of  the  interest  of  the  owner  or  lessee  in  the  real 
estate.  Section  1379  declares  that  the  lien  shall 
extend  to  cover  so  much  of  the  land  whereon 
the  building,  structnre,  or  improvement  may  be 
made  as  may  be  necessary  for  the  convenient 
use  and  occupation  of  the  building  or  improve- 
ment, and  if  the  building  shall  occupy  two  or 
more  lots  or  other  subdivision  of  land,  such  lots 
shall  be  deemed  one  lot  for  the  purposes  of  the 
lien  law.  Held,  that  the  removal  of  a  building 
by  third  persons  to  land  other  than  that  on 
which  it  was  originally  erected  without  the 
knowledge  and  consent  of  the  owner  thereof,  or 
mechanic's  llenholderii,  did  not  relieve  the  build- 
ing in  its  new  location  from  liability  for  a  de* 
ficiency  existing  on  the  sale  of  the  land  on  which 
the  building  was  erected  to  satisfy  such  Hens. 

3.  Raub  —  Sai^e  or  Bdildiho  —  Ihjort  to 
Fkeehold. 

Where  third  persons  wrongfully  removed  a 
building  which  was  subject  to  mechanic's  lien, 
to  a  lot  other  than  on  which  it  was  originally 
constructed,  and  the  building  was  necessary  to 
satisfy  such  liens,  the  lienholders  were  entitled 
to  sell  and  remove  the  building  from  its  new 
location,  or,  if  that  could  not  be  done  without 
great  injury  to  the  building  or  freehold  on  which 
it  stands,  such  freehold,  including  the  build- 
ing, was  subject  to  sale  with  a  right  of  redemp- 
tion as  in  the  case  of  the  foreclosure  of  a  mort- 
gage- 

Bartch,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Third  District; 
C.  W.  Morse,  Judge, 

Action  by  Benjamin  Sauford  agalust  Mark 
Eunkel  and  otbers,  to  foreclose  a  medianic's 
lien.  In  which  A.  H.  Walsh  and  another  inter- 
vene. .  From  a  judgment  in  favor  of  plain- 
tiff and  interveners  for  less  than  the  relief  de- 
manded, they  api)eal.  Reversed. 

Patterson  &  Moyer,  for  appellants.  James 
Ingebretzen,  for  respondents. 

STRAUP,  J.  1.  Tills  Is  an  action  brought 
by  Sanford  against  Kunkel,  the  Utah  Lumber 
Company,  and  Charles  E.  Murphy,  defend- 
ants, to  foreclose  a  mechanic's  lien.  Appel- 
lants Cain  and  Walsb  were  made  parties  and 
Intervened.  Judgment  was  had  in  favor  of 
defendants  and  against  plalntilT  and  interven- 
ers. The  appeal  is  on  the  judgment  roll, 
without  a  bill  of  exceptions  containing  any 
evidence.  The  assiffnnients  relate  only  to  the 
conclusions  of  law.  The  findings,  so  far  as 
material,  show:  On  August  1.  1!>03,  Kunkel 
was  the  owner  of  lots  8,  9,  and  10.   He  then 


*Culmer  v.  Calne,  fil  Pac  im.  22  Utjili,  216;  Fields 
T,  Daisy  Mln.  Co.,  C9  Pac.  52S,  =3  ULu,ta,  7S, 


Altered  Into  a  contract  with  appelant  Cain  to 
fumldi  plans  and  speciflcatlous  and  to  snp- 
erlntend  the  construction  of  two  dwellings  to 
be  erected  on  said  lots;  cm  August  6tta.  with 
appellant  Sanford  to  construct  the  cellar 
walls  and  to  do  the  carpeater  work;  on  Au- 
gust Sd,  with  appellant  Walsh  to  do  the 
plumbing;  on  August  6th,  with  Horrlson 
Merrill  &  Go.  to  furnish  himber,  hardware, 
and  other  material  for  the  house  on  lot  10  and 
the  south  half  of  lot  8.  Cain  commenced  his 
work  on  the  let  day  of  August,  1908,  Walsb 
on  the  3d,  and  Sanford  on  the  8th.  The  last 
work  performed  by  them  was  on  the  2Tth 
day  of  October,  tOOA.  Morrison  MerrlU  ft 
Ca,  furnished  the  first  material  Ai^ust  18, 
and  the  last  October  28, 1903.  The  two  build- 
ings were  erected  on  the  said  lots,  one  bouse 
Buhstantlally  on  kit  8  and  the  north  half  of 
lot  9.  and  the  other  on  lot  10  and  tiie  south 
half  of  lot  9,  without  any  fence  or  barrier  be- 
tween them,  and  all  of  said  land  was  neces- 
sary for  the  use  and  occupation  of  said  build- 
ings. Appellants  Sanford.  Walsh,  and  Cain 
performed  labor  and  furnished  material  on 
both  houses  In  pursuance  of  their  contracts. 
When  the  building  on  lot  8  and  the  north 
half  of  lot  9  was  almost  finished  and  the  con- 
tracts of  appellants  nearly  completed,  on  or 
about  the  12th  day  of  S^tember,  1903,  the 
respondents,  the  Utah  Lnmbw  Company 
and  Charles  E.  Murphy,  Its  manager,  with- 
out the  knowle^  or  consent  of  Kunkel,  the 
owner  of  the  ground,  or  of  the  appellants, 
removed  said  building  from  said  lot  8  and 
the  north  half  of  lot  9  to  lots  4  and  3  adjoin- 
ing and  owned  by  the  Utah  Lumbw  Company, 
and  there  caused  it  to  be  attached  to  a  brick 
foundation.  On  Norember  9,  1003,  Sanford 
filed  a  notice  of  lien  on  lots  8,  9,  and  10; 
Walsb  on  November  7>  1908;  Cain  on  XoTem- 
ber  4,  1903;  and  Morrison  Merrill  ft  Co.  on 
Xovember  2S,  1903.  Sanford  on  the  18th  day 
of  SeptiHnber,  1908,  Walsb  on  the  24tta  day  of 
September,  and  Cain  on  the  26th  day  of 
October,  also  filed  notice  of  liens  on  lots  4 
and  3.  wherein,  among  other  things,  It  was 
stated  that  the  building  thereon  was  erected 
on  lot  8  and  north  half  (tf  lot  9  for  Kunkel, 
and  that  after  it  was  substantially  completed 
'the  Utah  Lumber  Company  and  Charles  IS. 
Murphy  forcibly,  wrongfully,  and  without  the 
knowledge  or  consent  of  Kunkel  or  the  lien 
claimants,  removed  It  therefrom  to  lots  4 
and  3.  Morrison  MerrlU  ft  Co.  assigned  its 
claim*  to  Cain.  Kunkel  deCsuIted.  Appel- 
lants prayed  that  their  Hens  be  foreclosed 
against  lots  8,  9,  and  10,  and,  If  the  proceeds 
of  sale  be  Insufficient  to  satla^  them,  that 
then  the  house  wrongfully  removed  from  lot 
8  and  the  north  half  of  lot  9  be  sold  and  the 
proceeds  applied  on  such  deficiency,  and  that 
they  be  granted  such  other  relief  as  In  equity 
they  may  be  entitled.  The  trial  court  decreed 
a  foreclosure  as  to  lots  8,  9,  and  10.  Because 
of  the  removal  of  the  building  from  lot  8  and 
the  tioi'th  half  of  lot  9.  and  its  being  attached 
to  a  brick  fomidatlon  on  lots  1  and  3,  the 
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court  ruled  the  Hen  od  the  building  was  lost 
and  did  not  follow  it  to  Its  new  location,  hence 
denied  appellants  all  relief  with  respect  there-  { 
to,  and  merely  gave  tbem  a  deficiency  judg-  I 
ment  against  Kunkel.   This  ruling  of  tlie 
court  presents  the  matter  for  review. 

2.  Section  1372  of  the  mechanics'  liens 
stalnite  (Rev,  St  1898)  provides:  "Mechanics, 
materialmen,  contractors,  subcootractors, 
builders  and  all  persons  of  every  class  per- 
forming labor  upon  or  furnishing  materials  to 
be  used  in  the  construction,  etc,  of  any 
building,  etc.,  and  afso  architects,  etc.,  who 
have  furnished  designs,  plats,  plans,  maps, 
specifications,  drawings,  estimates  of  cost,  or  I 
soperintendence,  etc.,  shall  have  a  lien  upon  | 
the  property  upon  which  they  have  rendered  j 
service,  or  performed  labor,  or  furnished 
materials,  for  the  value  of  such  service  ren- 
dered, labor  done,  or  materials  furnished,  by 
each  respectively,  whether  at  the  instance  of 
■  the  owner  or  of  any  other  person  acting  by 
his  authority  or  under  him  as  agent,  con- 
tractor, or  otherwise;  provided,  that  a  lien 
or  liens  shall  attach  only  to  such  interest  as 
the  owner  or  lessee  may  have  In  the  real  es- 
tate." Section  1379:  "The  Hens  granted  by 
this  chapter  shall  extend  to  and  cover  so 
much  of  the  land  whereon  such  building, 
structure  or  Improvement  shall  be  made,  as 
may  be  necessary  for  the  convenient  use  and 
occupation  of  such  building,  structure  or  , 
Improvement,  and  the  same  shall  be  subject  to 
such  liens;  and  In  case  any  such  building 
shall  occupy  two  or  more  lota  or  other  subdi- 
visloiu  of  land,  such  lots  or  other  subdivisions 
shall  be  deemed  one  lot  for  the  purposes  of 
this  chapter,"  etc.  -  Section  1384:  "The  liens 
provided  for  herein  are  preferred  to  any  lien, 
mortgage,  or  other  Incumbrance  which  may 
have  attached  subsequent  to  the  time  when 
the  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were 
commenced  to  be  furnished;  also  to  any  lien, 
mortgage,  or  other  Incumbrance  of  which 
the  llenbolder  had  no  notice  and  whlcb  was 
unrecorded  at  the  time  the  building,  Improve- 
meQt,  or  structure  was  commenced,  work 
done,  or  materials  commenced  to  be  furnish- 
ed." Section  1385:  "The  Hens  herein  provid- 
ed shall  relate  back  to  and  take  effect  as  of 
the  time  of  the  commencement  to  do  work  up- 
on and  furnish  materials  on  the  ground  for 
the  structure  or  Improvement,  and  shall  hare 
priority  over  any  lien  or  Incumbrance  subse- 
quently intervening,  except  a  lien  herein 
provided  for  of  the  same  class,  or  which  may 
have  been  created  prior  thereto,  which  was 
not  then  recorded  and  of  which  the  lienor 
under  this- chapter  did  have  actual  notice." 
Section  1386  provides  that  the  original  con- 
tractor, within  60  days  after  the  completion 
of  his  contract,  and  a  subcontractor  within 
40  days  after  furnishing  the  last  material 
or  performing  the  last  labor  for  any  building, 
shall  file  for  record  a  notice  of  Intentiou  to 
hold  and  claim  a  lien.  Section  1302  provides: 
"The  court  shall  cause  ttie  property  to  be  sold 


In  satisfaction  of  the  liens  and  costs,  ,as  In 
the  case  qt  foreclosure  of  mortgages,  subject 
to  the  right  of  redemption  of  the  owner  and 
creditors  as  provided  by  law,"  etc. 

A  finding  was  made  that,  at  the  time  of 
the  removal  of  the  building,  appellants  had 
no  notice  of  lieu  filed  of  record,  but  it  will 
be  observed  that,  under  the  statute,  and  as 
construed  by  this  court,  the  lien  has  Its 
Inception  from  the  time  of  the  commence- 
ment of  the  work  and  the  furnishing  of  mate- 
rials, and,  by  relation,  takes  effect  as  of 
that  date,  and  is  given  priority  over  any 
lieu  or  incumbrance  subsequently  Interven- 
ing, or  which  may  have  been  created  prior 
thereto  which  was  not  recorded  and  of 
which  the  ]iea  claimants  had  not  actual 
notice.  Culmer  v.  Caine,  22  Utah,  216,  61 
Pac.  1008;  Fields  v.  Daisy  Mln.  Co.,  25  Utah. 
76,  69  Pac.  528.  Appellants  were  not  re- 
quired to  file  their  notice  of  liens  until  60 
days  after  the  completion  of  their  contiacts, 
if  original  contractors,  or  within  40  days 
after  furnishing  the  last  material  or  per- 
forming the  last  labor  on  the  building.  The 
notice  of  liens  was  filed  within  such  time, 
and  no  question  is  made  that  they  were  not 
filed  within  time.  The  claim  made  by  re- 
spondents is  that,  under  the  statute,  the 
Hen  does  not  attach  to  the  building  alone  in- 
dependent of  the  land  upon  which  It  Is  erect- 
ed, but  attaches  only  to  the  realty  and  to 
the  building  as  a  part  of  it ;  that  when  the 
building,  although  seized  by  the  lien  as  part 
of  the  realty,  Is  severed  and  removed  there- 
from. It  ceases  to  be  a  part  of  the  realty,  and 
hence  ceases  to  be  charged  with  the  lien. 
K  such  assertion  is  correct  in  principle,  it 
leads  to  the  inevitable  conclusion  that  a 
contractor  may  enter  Into  a  contract  with 
the  owner  of  land  worth  $500,  to  erect  there- 
on a  building  of  the  value  of  $10,000,  and 
when  it  is  completed  all  but  painting,  the 
owner,  without  the  knowledge  or  consent 
of  the  contractor,  may  remove  it  to  an  ad- 
joining lot  and  thereby  substantially  de- 
stroy the  contractor's  IImi.  The  cases  cited 
by  respondents  do  not  support  such  a  doc- 
trine. They  are  to  the  effect  that  where  a 
building  l8  constructed  on  ground  not  own- 
ed by  the  person  with  whom  the  contract 
of  construction  was  entered  Into  and  for 
whom  the  building  was  erected,  no  lien  at- 
tached to  either  the  land  or  the  building,  on 
the  theory  that  the  Hen  law  contemplated 
that  a  party  for  whom  a  building  is  erect- 
ed, and  against  whom  and  whose  Interest 
the  lien  Is  to  be  enforced,  shall  have  some 
estate  or  interest  in  the  land  upon  whicli 
the  building  Is  erected.  Cases  are  also  cited 
to  the  effect  that  where  a  building  is  erect- 
ed for  one  on  land  owned  by  him  the  lien 
does  not  separately  attach  to  the  building. 
In  the  sense  that  the  Hen  may  be  enforced 
apralnst  the  building  alone  and  independent 
of  the  land,  unless  the  statute  by  exijress  ' 
terms  gives  such  right  uiKin  the  ground  that 
it  Is  the  owner's  right  to  have  the  whole 
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property  sold  for  the  satisfaction  of  the 
debt,  and  that  by  the  Bale  of  the  .building 
alone  and  its  removal  from  the  premises  hia 
right  of  redemption  would  be  defeated.  Tiiese 
cases  do  not  avail  respondents,  because  the 
facts  upon  which  they  are  founded  do  not 
here  exist  Ai^ellants  made  their  contracts 
with  and  performed  labor  and  furnished 
materials  for  Eunkel,  the  owner  of  the  land 
upon  which  the  building  In  question  was 
constructed.  The  case  at  bar  is,  therefore, 
unlllce  one  where  a  building  is  constructed 
for  one  on  ground  not  owned  by  him  and 
where  no  lien  at  all  existed  and  attached. 
Morrison  Merrill  &  Co.  T.  Clark,  20  Utah, 
432,  59  Pac.  235,  77  Am.  St  Rep.  924. 

By  express  provisions  of  the  statute  the 
Hens  taking  effect  from  the  commencement 
of  the  work  or  the  famishing  of  material, 
the  building,  as  a  part  of  the  realty  on  which 
it  was  erected  for  the  owner  of  the  realty, 
was  seized  and  charged  with  the  liens  at 
the  time  when  respondents  removed  the 
building,  Just  as  effectually  as  if  it  bad 
been  removed  after  the  notice  of  Hens  had 
been  filed  and  recorded.  As  the  liens  bad 
attached,  and  could  not  thereafter  be  de- 
stroyed or  impaired  by  the  owner  selling  or 
incumbering  the  real^,  we  cannot  see  on 
what  Just  principle  they  may  be  destroyed 
or  impaired  by  the  owner  severing,  remov- 
ing, and  selling  that  which  is  a  part  of  the 
realty,  much  less  when  such  is  done  by  the 
vmmgful  act  of  a  mere  stranger  and  tres- 
passer. When  the  Hen  has  once  attached,  it 
cannot  be  defeated  by  the  removal  of  the 
building  to  another  lot  Boisot,  Mechanics* 
Liens,  S  182.  Bishop  v.  Honey,  34  Tex.  245. 
The  case  here  Is  analogous  to  those  where  a 
building  was  removed  from  mortgaged  prem- 
ises without  the  consent  of  the  mortgagee, 
in  reference  to  which  It  was  said:  "So  far 
as  the  house  was  concerned,  It  was  a  part 
of  the  property  covered  by  the  mortgage  and 
It  contributed  largely  to  the  value  of  the 
security.  As  It  was  removed  from  lot  6 
without  the  knowledge  or  consent  of  the 
mortgagee  and  with  the  knowledge  of  all 
the  parties  claiming  any  rights  adverse  to 
those  of  the  mortgagee,  we  see  no  reason 
why  such  mortgagee  should  not  be  permitted 
to  follow  the  house  after  having  exhausted 
lot  8  and  apply  It  if  necessary  to  the  pay- 
ment of  the  mortgage  debt  This  course 
would  give  the  mortgagee  the  benefit  of  the 
security  for  which  he  contracted."  It  does 
not  necessarily  follow  "that  the  house  in 
this  case  became  a  part  of  lot  7  by  the 
removal  thereupon  and  so  escape  from  the 
lien  of  the  mortgage.  •  •  •  We  see  no 
reason  why  complete  relief  should  not  be 
afforded  the  mortgagee  In  this  action.  As 
lot  6  is  to  be  first  sold  If  its  proceeds  satisfy 
the  Judgment  the  house  will  not  be  sold 
at  all.  If,  upon  the  sale,  lot  6  proves  insuffi- 
cient, then  the  house  will  be  called  upon  for 
the  unsatisfied  balance  or  as  much  of  it  as 
It  will  pay.  There  Is  no  unfaimess  In  this." 


Hamlin  v.  Parsons,  12  Minn.  108  (Oil.  59), 
90  Am.  Dec.  284;  Partridge  v.  Hemenway, 
89  Mich.  454,  50  N.  W.  1084,  28  Am.  St  Rep. 
322;  Turner  v.  Mebane,  110  N.  C.  413,  14  S. 
E.  974.  28  Am.  St  Rep.  697;  Dakota  Loan 
&  Trust  Co.  T.  Parmalee,  5  S.  D.  341,  58  N. 
W.  811 ;  Dorr  v.  Dudderar,  88  111.  107 ;  Patton 
V.  Moore,  16  W.  Va.  428,  37  Am.  Rep.  789; 
Rogers  v.  Glllnger,  80  Fa.  185,  72  Am.  Dec. 
694 ;  Hoskin  y.  Woodward,  45  Pa.  42. 

The  case  of  Vemer  v.  Betz,  46  N.  J.  Eq. 
256,  19  Atl.  206,  7  li.  R.  A.  630,  1»  Am.  St 
Rep.  387,  cited  as  holding  a  contrary  doe- 
trine,  Is  distinguishable.  There  the  boose, 
after  its  removal  from  mortgaged  premises 
and  after  It  was  attached  to  other  land,  was 
sold  to  a  bona  fide  purchaser  without  notice. 
In  that  case  the  trial  court  ruled  that  the 
purchaser  bad  notice  and  purchased  with 
knowledge  of  all  the  circumstances,  and,  there- 
fore, the  mortgage  Hen  on  the  building  was 
not  discharged.  13  Atl.  622.  The  apipellate 
court  on  the  theory  that  the  purchaser  was 
an  innocent  purchaser  for  valne,  reversed 
the  Judgment  The  appellate  court  said  that 
the  decisive  question  was:  "Assuming  that 
the  appellant  Verner  bought  the  house  and 
paid  for  it  a  valuable  consideration  without 
knowledge  of  Its  removal,"  can  a  court  ot 
equity  return  It  to  the  wasted  property  after 
being  aflBxed  to  other  lands  and  sold  to  a 
bona  fide  purchaser?  After  discussing  the 
question  in  view  of  the  assumed  premises, 
the  court  concludes:  "Having  found  that  the 
appellant  Verner  is  a  t>ona  fide  purchaser  of 
the  buildli^  In  controversy  affixed  to  his 
land,"  the  decree  Is  reversed  and  modified. 
Here,  the  respondents,  having  themselves  re- 
moved the  building  without  the  knowledge 
or  consent  of  appellants  or  of  Kunkel,  the 
owner,  can  in  no  sense  be  considered  inno- 
cent purchasers,  but  are  Justly  characterized 
trespassers  and  wrongdoers.  The  case  of 
Buckout  V.  Swift,  27  Cal.  433,  87  Am.  Dee. 
00,  supports  the  contention  of  respondents. 
There  a  fiood  carried  a  building  from  mort- 
gaged premises  into  a  street  a  short  distance 
from  the  mortgaged  lot  While  standing  In 
the  street  the  mortgagor  sold  it  to  a  third 
person,  who -was  about  to  move  It  on  land 
of  his  own.  The  mortgagee  brought  an  ac- 
tion to  restrain  him  from  so  doing.  Tbe  court 
in  holding  that  the  mortgagor  had  the  righc 
to  sell  it  and  the  purchaser  to  convert  it  to 
his  own  use,  did  so  on  tbe  theory  that  by  its 
severance  and  removal  from  .the  freehold  the 
building  ceased  to  be  realty  and  was  with- 
drawn from  tbe  operation  of  the  mortgage 
lien.  It  was  there  said:  "So  far  as  legal 
effect  is  concerned,  It  matters  not  whether 
the  severance  was  by  tbe  act  of  God  or  the 
act  of  man.  The  severance,  proprio  vigors 
changed  the  character  of  the  property  from 
real  to  personal.  Irrespective  of  tbe  means 
by  which  it  was  accomplished."  This  case 
Is  cited  with  approval  In  Verner  y.  Betz, 
supra.  We  think  It  Is  unsound  in  prlncipla 
It  bos  been  criticised  in  notes  to  28  Aid.  St 
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Bfip.  8%  and  vai  repudiated  In  Iioan  A 
Trnat  Go.  r.  E^mnalee,  Biq>Ta,  and  In  Patton 
T.  Moore,  supra. 

3.  It  la. also  urged  by  respondents  that  the 
court  aheold  not  decree  the  removal  of  the 
building,  because  to  remove  it  will  injure 
th^  freehold.  The  court  baa  not  found 
that  the  removal  of  the  bulldiiv  will  Injure 
their  fireebold.  But  If  it  did  to  sixne  extent 
Injbre  It,  reqwudents  are  not  in  a  position 
to  complain  thereof.  They  tiiuBt  be  held  to 
liave  anticipated  the  consequences  of  their 
own  wrongful  act  When  ^ey  Invaded  the 
freehold  from  wbl^  they  removed  the  bouse, 
thus  wasting  and  damaging  the  former,  and 
attemptii^  to  free  the  latter  from  the  opera- 
tion of  the  Hen  with  which  it  was  charged, 
they  must  be  held  to  have  known  such  act 
was  unlawful,  and.  when  th^  attached  the 
building  to  their  freehold,  that  they  bad  no 
rl^t  or  authority  to  do  sa  When  they  are 
called  upon  to  surrender  the  fruits  of  their 
111^1  transaction  their  claim  of  Injury 
in  consequence  thereof  does  not  appeal  vei? 
persuasively  to  equity.  A  court  of  equity  is 
more  solicitous  in  compeUlug  restoration  to 
the  wronged  than  It  is  In  protecting  the 
wrongdoer  In  something  which  Is  the  direct 
result  of  his  wrongful  act  In  so  doing  the 
court  should  not  Inflict  unnecessary  or  avoid- 
able Injury.  But  at  all  events  it  will  not 
encourage  the  spoliation  of  realty  by  a  wrong- 
doer, permit  bim  to  destroy  a  lien  attached  to 
the  moBt  valuable  part  of  It  and  thus  allow 
the  justice  of  the  lien  statute  to  be  defeated. 
In  case  the  building  bere  Is  attached  to  the 
freehold  of  respondents  in  such  a  way  that 
It  cannot  be  removed  without  great  injury  to 
the  building  or  great  Injury  to  their  freehold, 
we  think  it  will  not  be  violative  of  any  prin- 
ciples of  equity,  as  between  the  respondents 
and  appellants,  to  require  a  sale  of  botb  the 
freehold  and  the  building,  to  the  extent  of 
the  deficiency,  after  exbaustlug  the  freehold 
from  which  the  building  was  wrongfully  re- 
moved. Respondents  cannot  well  complain 
ot  this  If  there  wrongful  act  renders  it  neces- 
sary to  be  done. 

The  judgment  of  the  lower  court  Is  reversed, 
with  directions  to  modify  tbe  judgment  and 
to  decree,  first  the  sale  of  lots  8,  0,  and  10 
in  satisfaction  of  appellants'  liens,  and.  If 
any  deficiency  remain,  that  then  the  building 
removed  by  respondents  to  lots  4  and  3  be 
sold  and  the  porcbaser  be  given  a  right  to 
remove  It  1^  such  can  be  done  without  great 
injury  to  the  building  or  the  freehold  upon 
which  It  stands,  and,  if  such  cannot  be  done, 
that  then  the  court  decree  tbe  sale  of  lots 
4  and  3,  together  with  the  building  thereon, 
to  tlie  extent  of  such  deficiency;  the  surplus, 
if  any,  to  he  yielded  to  the  respondents,  and 
that  they  be  given  tbe  right  of  redemption  as 
in  tbe  case  of  foreclosure  of  mortgage.  Costs 
to  be  taxed  against  respondents. 

UcOABTT,  3^  concura 


'BAR7X3H,  0.  J.  (dissenting).  Viewing  and 
consld«4ng  the  facta  as  they  appear  from 
the  evidence  In  the  record,  in  tbe  light  of 
tbe  declslwis  of  tbe  oonria  made  under  stat 
ntes  similar  to  or  like  ours,  and  of  the  lav 
as  laid  down  by  tbe  tnt-wiltera  with  refer- 
ence ta  such  statutes  as  ours,  nnder  which 
tbe  Hen  extends  to  and  covers  the  land  and 
not  alone  tbe  building,  I  am  unable  to  con- 
cur with  my  associates  in  this  Judgment  and 
therefore  dissent 


;S3  Moot  529) 
STATB  ex  rel.  ttlDDELL  v.  DISTRICT 
OOUBT  OF  SKCOND  JUDICIAL 
DlST.  et  al. 
(Supreme  Court  of  Montana.  Feb.  26,  1900.) 

1.  CONSTTTUTtONAL  I^AW— DUK    PbOCBSS— NO- 
TICE OF  Taxing  Costs. 

A  statute  authorizing  the  taxation  of  costs 
on  a  memorandum  filed  witoout  any  notice  to 
tbe  person  liable  therefor  would  be  obnoxious 
to  Const,  art  3.  $  27,  suarantying  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law. 

2.  Costs— Taxation    in    Loweb   Coubt  or 
Costs  on  Appeal — Notice. 

Code  Civ,  I'roa  §  18GT.  points  out  the  mode 
to  be  pursued  for  tbe  enforcement  of  costtt  In 
original  proceedings  and  providra  that  a  mem- 
orandum of  the  items  of  costs  shall  be  served  on 
the  adverse  party.  Section  ISiiO  provides  that 
whenever  costs  are  awarded  to  a  party  by  an 
appellate  court,  if  he  claims  such  c6sts  he  must 
within  a  certain  time  deliver  to  the  clerk  below 
a  memorandum  of  his  costs  verified  as  pre- 
scribed by  section  18<17.  and  thereafter  be  may 
have  an  execution  therefor.  No  provision  in  the 
latter  section  is  mnde  for  notice  to  the  adverse 
party.  Held,  tliat  tbe  provisions  for  notice  la 
former  section  are  applicable  to  proceedings  un- 
der the  latter. 

S.  Saue  —  Taxation  —  Waiveb  of  Noticb  or 
Phockedinos. 

Costs,  being  allowed  only  by  statute,  can 
be  collected  only  by  the  method  pointed  out  by 
tbe  statote,  and  where  the  provisiona  of  the 
statute  were  not  followed.  In  that  the  adverse 

8 arty  had  no  notice  of  tbe  filing  of  the  memoran- 
um,  such  party,  by  submitting  his  motion  to 
tax  along  with  his  motion  to  strike  out  the  mem- 
orandum as  a  whole,  did  not  give  tlw  court 
jurisdiction  of  the  subject-matter. 

CertloraH  by  tbe  state  of  Montana,  on  the 
relation  of  J.  A.  Riddell,  against  the  district 
court  of  the  Second  Judicial  District  of  tbe 
state  of  Montana  and  Hon.  John  B.  McCler- 
nan,  judge  thereof,  to  review  on  order  taxing 
costs.   Order  annulled. 

John  J.  McIIatton,  for  relator.  Carpentor, 
Day  &  (Carpenter,  for  reqwudeuts. 

BRANTLY,  O.  J.,  Certiorari.  On  appeal 
to  this  court  by  the  defendants  In  a  cause 
entitled  Riddell  v.  Ramsey  et  al.,  31  Mont 
380,  7S  Pac  607,  a  Judgment  In  favor  of  plain- 
tiff and  an  order  denying  defendants'  motion 
for  a  new  trial  were  reversed.  When  the 
remittitur  went  down  to  tbe  district  court 
the  defendants  filed  with  the  clerk  their  veri- 
fied memorandum  of  costs  and  disbursements 
on  the  appeal  and  caused  execution  to  be  is- 
sued tber^or  as  upon  a  Judgment  nnder  the 
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statute.  Code  Civ.  Proc.  S  1809.  Theretipon 
the  plaintiff  filed  bis  motloa,  stipported  by 
affidavit,  to  tbe  effect  that  a  copy  of  tbe 
memorandum  bad  not  been  served  upon  him 
before  or  after  filing,  and  asked  tbat  the  exe- 
cution be  stayed  priding  a  decision  by  tbe 
court  upon  the  question  whether  the  defend- 
ants were  entitled  to  their  costs.  Execution 
was  stayed.  Tbe  plaintiff  then  moved  the 
court,  making  fecial  appearance  for  that 
purpose,  to  strike  out  the  memorandnui,  and 
at  tbe  same  time  submitted  a  motion  to  tax 
tbe  bill  on  its  merits,  making  specific  objec- 
tions to  various  items  Included  therein.  The 
court  denied  the  motion  to  strike  out  the 
memorandum,  and  thereupon  proceeded  to 
consider  uid  determine  the  motion  to  tax. 
C^tain  of  the  Items  were  disallowed,  with 
the  result  that  the  amount  claimed,  |d44.05, 
was  reduced  to  $062.05.  Thereupon  this  pro- 
ceeding was  begun  to  have  the  order  taxing 
costs  annulled  as  In  exc^  of  Jurisdiction. 
The  writ  was  Issued,  and  tbe  record  certified 
up. 

The  contention  Is  made  by  counsel  for  rela- 
tor that,  under  tiie  rule  laid  down  in  State 
ex  rel.  Hurley  v.  District  Court,  27  Mont. 
40,  69  Fac.  244,  since  no  notice  of  the  filing 
Of  the  monorandum  was  given  under  the  pro- 
visions of  section  1867  of  the  Code  of  Civil 
Procedure,  the  memorandum  ought  to  have 
been  stricken  out  as  a  whole.  Counsel  calls 
attention  to  the  fact  tbat  be  made  a  special 
appearance  for  tbe  purpose  of  asking  that 
tbe  memorandum  be  stricken  out,  and  that 
although  he  at  the  same  time  submitted  tbe 
merits  of  plaintiff's  claim,  thus  asking  for 
substantive  relief,  be  did  not  thereby  waive 
bis  right  to  have  the  relief  demanded  by  bis 
special  appearance.  The  district  court  should 
have  stricken  out  tlie  memorandum  or  bill  as 
a  whole.  It  was  without  Jurisdiction  to  tax 
or  allow  any  Item.  Tbe  respondents  rely, 
of  course,  on  the  provisions  of  section  1809  of 
the  Code  of  Civil  Procedure,  and  insist  that, 
since  the  defendants  In  tbe  case  of  Rlddell 
V.  Ramsey  et  al.,  supra,  complied  literally  with 
Its  requirements  and  filed  their  verified  memo- 
randum with  the  clerk  within  the  prescribed 
time,  they  were  entitled  to  have  execution 
Issue  thereon  as  a  matter  of  course,  subject 
to  be  recalled  on  motion  of  the  plaintiff  pend- 
ing a  motion  to  tax.  They  contend,  further, 
tbat  the  provisions  of  section  18G7,  touching 
the  service  of  tbe  memorandum,  do  not  apply; 
for,  if  notice  need  not  be  given,  then  tbe 
court  has  nothing  to  do  In  the  premises.  The 
difficulty  with  this  position  is  that.  If  tbe 
provisions  of  this  latter  section  do  not  apply 
as  to  the  requirement  of  notice,  neither  do 
tbey  In  any  other  particular.  The  result  Is 
that  the  party  against  whom  such  costs  are 
claimed  IB  without  remedy.  The  memoran- 
dum may  include  all  sorts  of  Illegal  items, 
and  tbe  party  filing  it  has  a  judgment  for 
them,  without  notice  or  opportunity  to  his 
adversary  to  t>e  beard,  before  his  property 


may  be  taken  under  the  execution  to  satisfy 
the  judgment  thus  obtained  without  notice. 
If  this  meaning  Is  to  be  given  that  section. 
It  would,  it  seems,  be  clearly  obnoxious  to 
tbe  constitutional  guaranty  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law  (Const  art  3,  ( 
27),  the  phrase  "due  process  of  law"  in- 
cluding notice  and  a  hearing  iKfore  Judgment 
Hovey  v.  Elliott  167  U.  S.  409,  17  Sup.  Ct 
841,  42  L.  Ed.  215. 

We  do  not  think  It  necessary  to  hold  sec- 
tion 1869  unconstitutional.  The  chapter  of 
which  this  section  la  a  part  has  to  do  with 
costs  and  the  mode  by  wbldi  tbey  may  be 
collected.  Section  1867  points  out  the  mode 
to  be  pursued  for  the  collection  of  costs  In 
the  district  courts,  and  also  in  original  pro- 
ceedings In  this  court ;  at  least  it  does  not  in 
terms  apply  to  district  courts  exduslvely. 
Section  1809  points  out  the  mode  which 
th^  may  be  collected  when  awarded  on  ap- 
peal }  but  we  think  that  all  the  analogies,  as 
was  stated  In  state  ex  rel.  Hurley  t.  Dis- 
trict Court,  supra,  require  notice  of  the  claim 
to  be  given  under  the  provisions  of  section 
1867,  or  that  they  shofild  be  denied.  While 
the  exact  point  now  before  the  court  was  not 
raised  in  State  ex  rel.  Hurley  v.  District 
Court  supra, « yet  what  was  there  said  as  to 
the  necessity  of  notice  was  not  entlrdy  Imper- 
tinent and  is  wliolly  applicable  In  this  case. 
This  rule  must  govern  or  the  oonclusiui  Is 
Inevitable  Oiat  section  1809  Is  Invalid,  and 
that  parties  have  no  means  provided  by  which 
they  may  collect  costs  awarded  to  them  by 
this  court  on  appeal.  Section  38C7  clearly 
does  apply  to  proceedings  in  this  court  in 
some  respects.  We  think  It  must  be  held  to 
apply  also  to  the  method  of  claiming  in  the 
district  court  costs  awarded  by  this  court  on 
appeal,  and  tbat  the  method  pointed  out  must 
be  pursued,  else  the  court  has  no  power  to 
settle  controversies  In  any  manner  concern- 
ing them.  Nor  do  we  think  tbe  relator,  by 
submitting  the  motion  to  tax  along  with  his 
motion  to  strike  out  tbe  memorandum  as  a 
whole,  gave  the  court  jurisdiction  of  tbe  sub- 
ject-matter. Costs,  as  costs,  are  allowed  only 
by  statute  and  can  be  collected  only  by  the 
method  pointed  out  by  the  statute.  Orr  v. 
Haskell,  2  Mont  350;  Rlddell  v.  Harrell,  71 
Cal.  2.54,  12  Pae.  67;  O'Nell  v.  Donahue,  57 
Cal.  226;  SelUck  v.  De  Carlow.  95  Cal.  644, 
30  Pac.  795;  Dow  v.  Ross,  90  Cal.  562.  27 
Pac.  409,  When,  therefore,  the  party  claim- 
ing costs  has  failed  to  claim  tbeni  as  direct- 
ed by  the  statute,  his  right  to  them  has  uot 
attached,  and  the  court  has  no  other  power 
In  the  premises  than  to  strike  out  and  dis- 
allow them  on  motion  of  tbe  adverse  party. 
For  these  reasons  we  tbink  that  the  district 
court,  in  proceeding  to  tax  and  allow  any  por- 
tion of  the  bill  in  controversy,  was  wholly 
without  jurisdiction,  and  the  order  must  be 
annulled. 

At  the,  bearing  no  question  was  made  u  to 
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ttie  ranedf.  We  have  therefore  conaldered 
flie  case  upon  the  merits,  withont  reference  to 
the  question  whether  the  proper  remedy  has 
been  iuTohed  In  this  case. 
Order  annulled. 

HILBURX  and  HOLLOWAT,  JJ.,  concDr. 

(U  HODt.  1) 

PAL&IER  T.  SPAtTLDING. 

(Supreme  Court  of  Mootana.  March  6,  1906.) 

Appeal— Appealable  Obdkbs. 

An  order  of  the  district  court  dismissing  an 
appeal  from  a  justice's  court  is  oot  appealable 
eithw  as  a  final  judgment  or  as  an  appealable 
order  within  Code  Civ.  Proc.  §  1722,  as  amended 
by  Sess.  LawB  ]890,  p.  146,  authorizing  an  ap- 
peal from  a  final  judgment  and  from  an  order 
granting  or  refusing  a  new  trial,  etc. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; W.  R.  C.  Stewart,  Judge. 

Action  by  Claude  A.  Palmer  against  A.  A. 
SpauldtDg.  From  an  order  dismissing  an 
appeal  from  a  Judgment  of  a  justice's  court, 
plaintiff  appeals.  Dismissed. 

J.  L.  Staats,  for  appellant   H.  A.  Bolinger, 
for  respondent 

BR.\NTLY,  C.  J.  This  action,  brought 
for  the  purpose  of  recovering  the  posses- 
sion of  certain  personal  property,  originated 
In  a  justice's  court  of  Gallatin  county.  From 
a  judgment  In  plaintiff's  favor,  defendant 
appealed  to  the  district  court.  Plaintiff 
moved  that  court  to  dismiss  the  appeal  on 
grounds  the  merits  of  which  need  not  be  no- 
ticed. The  court  sustained  the  motion,  caus- 
ing to  be  entered  In  the  minutes  the  follow- 
ing order:  "Motion  to  dismiss  heretofore 
taken  under  advisement,  Is  at  this  time  sus- 
tained by  the  court."  From  this  order  the 
defendant  thereupon  attempted  to  appeal  to 
this  court  as  from  a  final  judgment. 

In  this  court  the  plaintiff  has  interposed 
an  objection  to  the  consideration  of  the  ap- 
peal on  the  merits,  on  the  ground  that  this 
court  has  no  jurisdiction.  It  Is  clear  that 
the  order  Is  neither  In  form  nor  substance  a 
final  judgment;  and,  not  being  In  Itself  an 
appealable  order  (Code  Civ.  Proc.  §  1722, 
amended  by  Act  of  1899  [Seas.  Laws  1899, 
p.  146}),  this  court  has  no  Jurisdiction  to 
consider  the  case  upon  the  merits,  and 
plaintiff's  objection  must  be  sustained. 

The  appeal  is  therefore  dismissed. 

Dismissed. 

MIIiBURN  and  HALLOWAY,  JJ.,  concur. 


(U  Hwt  12) 

STATE  V.  FULLER. 
(Sopreme  Conrt  of  Montana.  March  10,  1806.) 

L  Cbiutnal  Law  —  Harmless  Ebkos  —  Ex- 
clusion OP  Evidence. 

Where,  in  a  criminal  prosecution,  a  witness 
for  the  state  had  testified  on  croHs-ezamination 
that  he  had  not  told  the  coaniy  attorney  that 
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he  wanted  to  testify,  but  had  gone  to  him  and 
told  him  what  he  knew,  the  exclusion  of  a  further 
question  as  to  whether  the  witness  had  sent  any 
one  else  to  the  county  attorney  to  tell  him  that 
witness  wanted  to  testify,  while  technically 
erroneous,  was  harmless. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  §f  3138,  3139.] 

2.  Same— Objections  to  Evidence— Waives. 

Where,  in  a  prosecution  for  murder,  defend- 
ant consented  to  the  use  of  bis  shoes  for  com- 
parison with  tracks  foand  at  the  scene  of  the 
killing,  he  waived  the  right  to  object  to  evi- 
dence so  obtained  on  the  ground  that  its  use 
was  forbidden  by  Const,  art.  S,  §3  7. 18,  prohibit- 
ing unreasonable  searches  and  seizures,  and  de- 
claring that  no  person  shall  be  compelled  to 
testify  against  himself. 

3.  Same  —  Evidence  — Compabibon  of  Shoes 
WITH  Tracks— Admissibilitt— Compelling 
AccuBEn  to  Give  Evjobnce  Against  Sblv. 

In  a  prosecution  for  murder,  the  admission 
of  evidence  that  shoes  taken  from  defendant 
without  bis  consent  corresponded  '  with  traclm 
found  near  the  scene  of  the  killing  did  not  de- 
prive defoidant  of  the  rights  guarantied  to  him 
by  Const,  art  3,  §  18,  declaring  that  no  person 
Hhall  be  compelled  to  testify  against  himself  in 
a  criminal  prosecution,  and  section  7,  prohibit- 
ing unreasonable  searches  and  seiKures,  or  Const. 
U.  S.  Amends.  4,  5,  containing  substantially 
the  same  provisions. 

4.  Same. 

In  a  prosecution  for  crime,  evidence  of 
footprints  or  other  marks  or  tokens  found  upon 
or  near  the  place  of  the  killing  may  be  admitted 
to  connect  ttie  accused  with  tt  or  Identify  him 
as  the  guilty  person,  if  the  evidence  tends  to 
show  that  h»  left  such  evidence  behind  him, 

5.  Same— Trial— Commenting  on  Evidence. 

In  a  prosecution  for  murder,  a  remark  of  the 
court,  in  admitting  io  defendant's  behalf  a  tran* 
script  of  the  evidence  talcen  at  the  coi-oner's  in- 
quest that  he  would  admit  it  for  what  it  was 
worth,  was  not  prejudicial  as  a  comment  on  the 
weight  of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S§  1528,  1533.] 

6.  Same— iNSTRtrcTioNS— Defining  Malice. 

In  a  prosecution  for  murder,  a  definition  of 
malice  not  precisely  conforming  to  Pen.  Code,  8 

7.  but  nevertheless  sufliciently  comprehensive  to 
give  the  jury  a  definite  Idea  of  the  meaning  of 
the  word,  was  not  a  cause  for  reversal,  in  the 
absence  of  a  request  for  a  more  specific  in- 
struction. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  g  2003.]  _ 

7.  Same— Harmless  Ebkor. 

Alleged  error  in  defining  the  expression 
"heat  of  passion"  was  harmless,  where  the  jury 
found  defendant  guilty  of  murder  in  the  first 
degree,  especially  in  view  of  the  fact  that  the 
evidence  did  not  tend  to  prove  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  8  S161 ;  vol.  20,  Cent 
Dig.  Homicide,  %  720.] 

8.  Same— CsEDiBiLrrT  of  Witresses. 

In  a  prosecution  for  crime,  an  instruction 
that,  if  any  witness  had  willfully  testified  falsely 
as  to  any  material  fact,  the  jury  were  at  liberty 
to  disregard  his  entire  testimony,  though  erro- 
neous, because  failing  to  limit  the  right  to  disre- 
gard the  testimony  to  such  portions  thereof  as 
were  not  corroborated,  was  not  cause  for  re- 

-ersal.  where  the  evidence  conclusively  showed 

defendant  to  be  guilty. 

9.  Same— Failure  or  DErsNnAHT  to  Testiet. 

In  a  criminal  prosecution  in  which  defend' 
and  had  not  testified,  it  was  proper  for  the  court 
of  its  own  motion  to  instruct  the  jury  that  de- 
fendant in  a  criminal  case  cannot  be  compelled 
to  Im  a  witness  against  himself  and  that  if 
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he  does  not  claim  the  right  to  be  ewom  and  does 
not  testify,  this  foct  must  not  be  need  to  hi» 
prejudice. 

Appeal  tram  District  Coiu%  Sllvw  Bow 
Count;;  Michael  Doulon,  Judge. 
'  Miles  Poller  was  convicted  of  mnrder,  and 

appeals.  Affirmed. 

Jas.  H.  Baldwin,  John  Lindsay,  and  Edwin 
S.  Booth,  for  appellant  Albert  J.  Galen, 
Atty.  Gen.,  and  W.  H.  Poonuan,  Asst  Atty. 
Gen.,  for  the  State. 

BBANTLT.  0.  J.  Gfa  Norember  7,  1004, 
defendant  was  by  Information  chained  with 
the  crime  of  murder,  and  thereafter,  having 
been  tried  upon  bis  plea  of  not  guilty  there- 
to, was  convicted  of  murder  of  the  first  de- 
gree and  sentenced  to  death.  He  has  ap- 
pealed from  the  Judgment  and  trom  an  order 
denying  him  a  new  trial. 

The  brief  of  counsel  assigns  many  rulings 
and  decLjlons  of  the  court,  wblcb,  It  Is  al- 
leged, prejudiced  the  defendant  In  his  sub- 
stantial rights.  Of  these  only  a  few  are 
snflQciently  meritorious  to  require  special  no- 
tice. The  following  brief  statement  of  the 
facts  will  be  sufficient  to  make  clear  the  con- 
tentions made :  It  appears  that  the  homicide 
grew  out  of  a  grudge  of  long  standing  be- 
tween the  defendant  and  Henry  Oallabnn, 
the  deceased.  Tlie  defendant  had  repeatedly 
stated  that  he  intended  to  kill  Gallahau  at 
the  first  opportunity.  He  made  this  state- 
ment to  the  deceased  himself  In  the  presence 
of  one  of  the  witnesses,  a  few  days  prior  to 
the  killing.  Both  men  occupied  cabins  a 
short  distance  west  of  tbe  city  of  Butte. 
About  0  o'cl&ck  on  tbe  evening  of  October  24, 
1904,  two  of  the  witnesses  going  east  Into  the 
city,  along  one  of  its  principal  streets  near 
its  western  outskirts,  met  the  deceased  going 
west,  near  where  he  was  killed.  One  of 
these,  two  or  three  minutes  after  passing  tbe 
deceased,  saw  the  defendant  standing  be- 
hind the  comer  of  a  school  building  "peeking'* 
In  the  direction  the  deceased  was  going.  A 
short  time  later  the  two,  the  defendant  and 
tbe  deceased,  were  observed  fur&er  west 
standing  a  few  yards  apart  on  the  hillside. 
No  one  was  near  enough  to  them  to  hear 
what.  If  anything,  was  said  by  either  of  them. 
Tbe  defendant  first  fired  at  the  deceased. 
They  then  exchanged  shots  rapldly>  both 
using  revolvers,  until  the  deceased  fell  mor- 
tally wounded'  by  a  shot  in  the  bead.  The 
defendant  then  started  west,  but  stopped, 
returned  to  where  the  deceased  was  lying, 
slashed  his  throat  twice  with  a  knife  or  other 
sharp  instrument  severing  the  Jugular  vein, 
and  then  fled,  escaping  In  the  dusk  of  the 
evaalng.  Those  who  witnessed  the  shooting 
were  from  250  to  MO  feet  away;  two  of  them, 
Semmons  and  Almqulst,  pursued  the  defend- 
ant for  some  distance.  Though  there  was 
not  sufficient  light  to  enable  him  to  distin- 
guish the  features  of  a  man  clearly,  Alm- 
qulst recognized  him.  Later  on  the  same 
evening  he  was  arrested.  On  the  following 


day  the  undersberlff  took  tbe  shoes  worn 
by  the  defmdant  at  tbe  time  of  the  arrest 
and  compared  them  with  footprints  fbund 
leading  from  the  place  of  the  ahootii^  to 
within  a  abort  distance  of  defendant's  cabin. 
The  Impression  made  by  tbe  shoes  corres- 
ponded exactly  with  tbese  footprints.  Tbe 
evidemie  la  that  the  undersheriff  told  the 
Jailer  to  get  defendant's  shoes  and  that  be 
went  and  took  them  off  defendant  Ini  the  cor- 
ridor of  the  Jail  where  he  then  was. 

0!ad8t<me  Bray  bad  witnessed  the  aflFray, 
but  though  Ills  name  bad  been  given  to  the 
coroner,  he  had  not  been  called  to  testify 
at  the  Inquest,  nor  had  the  county  attorney 
been  Informed  of  the  fact  that  he  was  an 
eyewitness  until,  on  tbe  evening  before  tlie 
trial  began,  be  gave  tbe  Information  him- 
self. When  the  trial  opened,  this  fact  hav- 
ing been  made  to  appear,  his  name  was  by 
permission  of  the  court  Indorsed  upon  tbe 
Information.  He  was  thereupon  called  and 
sworn  08  n  witness.  In  one  place  In  bis  tes- 
timony he  positively  Identified  the  defendant 
as  the  man  who  was  seen  running  from  the 
scene  of  the  shooting.  On  cross-examination, 
being  questioned  how  he  f^ame  to  be  called  as 
a  witness,  be  stated:  "I  did  not  go  to  the 
county  attorney  and  tell  blm  I  wanted  to 
testify  In  the  case.  Z  just  went  up  there  and 
told  him."  He  was  then  asked:  "Did  you 
send  any  one  else  to  him  to  tell  him  that 
you  wanted  to  tettityi"  The  county  attor- 
ney having  Interposed  a  general  objection, 
the  witness  was  not  permitted  to  answa. 
;  This  ruling  Is  assigned  as  .error,  because,  it 
Is  said,  the  answer  vronld  "perhaps"  have 
shown  the  Interest  of  tbe  wltoess  In  the  out- 
come of  tbe  case,  and  hence  should  have  gone 
to  the  Jury  as  reflecting  upon  bis  credibility. 

The  Interest  and  feeling  of  a  witness  are 
always  material  elements  to  be  weighed  and 
considered  by  the  Jury  In  determining  tbe 
credibility  of  ills  story.  It  does  not  appear, 
however,  from  any  offer  made  by  counsel 
what  the  answer  of  the  witness  would  have 
been,  nor  that  they  expected  to  contradict 
Iilm  If  his  answer  bad  been  In  the  negative. 
The  witness  had  already  stoted  that  he  had 
volunteered  his  evidence;  thus  evliKlng  a 
wlllingneas  to  see  the  defendant  convicted; 
and  If  It  be  conceded  that  the  vnllog  of  the 
court  was  technically  wrong  as  an  undue  re- 
striction of  the  cross-examination,  as  we 
think  it  was,  yet  an  affirmative  answer  would 
not  have  added  further  evidence  of  his  inter* 
est  Evidently,  since  counsel  did  not  pros- 
ecute the  Inquiry  further  or  make  an  effort 
to  prove,  they  were  satisfied  that  they  had 
obtained  from  the  witness  all  the  evidence 
they  could  showing  Interest  We  think  tbe 
ruling,  though  technically-  erroneous,  was 
without  prejudice. 

The  same  vrltness  In  another  place  of  bis 
cross-examination  testified:  "Q.  You  dont 
know  who  fired  them  [tbe  shots]  of  your  own 
knowledge?  A.  I  knew  It  was  Fuller  and 
Gallalian.  Q.  How  do  yojx^know?  A.Be- 
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canse  I  beard  tlie  people  talfclng  about  It" 
Contention  Is  made  that  this  portion  of  bis 
evidence  Is  hearsay,  and  that  the  court  erred 
In  refusing  to  strike  it  out  The  court  did 
at  first  refuse  to  strike  it  out,  but  a  few 
momeuts  later,  upon  attention  being  called 
ta  It  b7  counsel,  the  whole  of  it  was  strick- 
en out  and  the  Jury  admonished  not  to  con- 
sider It  Further,  the  court  submitted  an  in- 
Btmetion  calling  the  attention  of  the  Jury 
Bpeclflcally  to  the  fact  that  certain  testimony 
had  been  stricken  out  and  tbat  they  must 
bear  this  constantly  in  mind  during  their 
deliberations,  and  not  make  use  of  It  In  mak- 
ing up  their  verdict  The  prior  ^roneouff 
ruling  was  thus  fully  corrected  and  the  con- 
tention of  counsel  is  not  sustained  by  the 
record. 

The  testimony  of  the  undersheriff,  touch- 
ing bis  comparison  of  defendant's  shoes  with 
fbe  footprints  leading  from  the  place  of  the 
shooting,  together  with  the  shoes,  was  ad- 
mitted, over  objection  by  counsel  tbat  the 
use  of  this  character  of  evidence  was  a 
direct  violation  of  the  constitutional  pro- 
hibition tbat  "no  person  shall  be  compelled 
to  testify  against  himself  in  a  criminal  pro- 
ceeding" (Const  Mont  art  8,  S  IS),  and  also 
of  the  guaranty  tbat  "the  peopie  shall  be  se- 
cure in  their  persons,  papers,  homes  and 
^ects  from  unreasonable  searches  and  seiz- 
ures'* (Const  Mont  art  S,  |  7).  Counsel 
also  rely  upon  articles  5  and  4  of  the  amend- 
ments to  the  Constitution  of  the  United 
States,  which,  respectively,  embody  substan- 
tlalljr  the  aame  provisions.  We  do  not  tblnk 
tbe  evidence  shows  tbat  what  was  done 
by  tbe  imdersberlff  was  without  the  defend- 
ant's consent  From  this  point  of  view  tbe 
defendant  may  not  complain;  for  the  privi- 
lege guarantied  by  tbe  first  provision  of  tbe 
Constitution  cited  may  be  waived  by  consent 
either  expressly  or  by  Implication.  Other- 
wise a  defendant  wbo  has  offered  himself  as 
a  witness  in  his  own  behalf  would  not  be 
subject  to  cross-examination  bringing  out 
criminatory  facts,  should  he  conclude  not  to 
submit  to  it  The  rule  Is,  as  pointed  out 
by  Mr.  Wlgmore  in  bis  work  on  Evidence 
(volume  3,  p.  227G),  that  when  the  defendant 
offers  himself  as  a  witness  In  bis  own  be- 
half be  waives  bis  privilege  as  to  all  mat- 
ters pertinent  to  the  issues  Involved.  So,  if 
the  defendant  consented  to  tbe  use  of  his 
shoes,  voluntarily  surrendering  tbm  to  the 
oiBcer  for  tbe  pn^KMe  for  which  tbey  were 
used,  be  cannot  now  cmnplaln  that  tbe  evi- 
dence so  discovered  was  used  against  him. 
And  tbm»  remarks  apply  as  well  to  the  guar- 
anty ot  security  in  tbe  other  provision ;  for, 
If  the  shoes  were  taken  by  the  defendant's 
consent,  be  cannot  be  heard  to  complain  that 
the  officer  was  gallty  of  an  unlawful  seizure. 

But  accepting  the  theory  of  the  defend- 
ant tbat  the  evldence*doe8  establish  a  taking 
vltbont  Us  consent;  -we  still  think  the  evl- 
dokce  In  question  was  properly  admitted. 


Tbe  prohibition  first  invoked  Is  nothing  mora 
than  a  statement  of  the  common-law  rule 
of  evidence,  and  guaranties  no  greater  privi- 
lege than  that  all  persons,  whether  parties 
or  extraneous  witnesses,  shall  be  free  from 
compulsion  by  legal  process  to  give  self- 
incrlmlnating  testimcHiy.  After  tracing  tbe 
history  of  the  rule,  Mr.  Wigmore  states  tbe 
object  thus:  "Looking  back  at  the  bls- 
tbry  of  the  prtvU^e  of  the  spirit  of  the 
struggle  by  wblch  its  establishment  came 
atKtnt  the  object  of  tbe  protection  seems 
plain.  It  is  the  empl<vment  of  legal  process 
to  extract  from  tbe  person's  own  Hps  an  ad- 
mission of  his  guilt  which  will  thus  take 
the  place  of  other  evidence.  Such  was  the 
process  of  the  ecclesiastical  court  as  opposed 
through  two  centuries — tbe  Inquisitorial 
method  of  putting  the  accused  upon  bis  oatli. 
In  order  to  supply  the  lack  of  tbe  required  two 
witnessea  Such  was  the  complaint  of  LIK 
bum  and  bis  fellow  objectors,  that  he  ought 
to  be  convicted  by  other  evldraice,  and  not 
his  own  forced  confession  upon  oath. 
Such  too,  is  the  inference  from  the  policy  of 
tbe  privilege  as  a  defensible  institution ;  tliat 
is  to  say,  it  ezUits  mainly  In  order  to  stimu- 
late tbe  prosecution  to  a  full  and  fair  searclt 
for  evidence  procurable  by  their  own  exer> 
tions,  and  to  AeUr  them  from  c  lazy  and 
pemlMous  relian<^  upon  the  accused's  con- 
fessions. Such,  finally,  is  tbe  practical  re- 
quirement tbat  follows  from  the  necessity^ 
of  recognising  othw  unquestioned  methods- 
of  procuring  evidence;  for,  if  tbe  privilege- 
extended  beyond  these  limits,  and  protected 
an  accused  otherwise  than  In  his  strlctiy 
testimonial  statue  If,  In  oth^  words.  It: 
created  Inviolability  not  only  for  bis  ptiysl- 
cal  control  of  his  own  vocal  utterances,  but 
also  for  bis  physical  control  in  whatever 
form  exercised,  then  It  would  be  possible  for 
a  guilty  person  to  shut  himself  up  In  his 
house,  with  all  tbe  tools  and  Indicia  of  bis 
crime,  and  defy  the  authority  of  tbe  law 
to  employ  In  evidence  anything  tbat  might 
be  obtained  by  forcibly  overthrowing  bis 
possession  and  compelling  the  surrender  of 
tbe  evidential  articles — a  clear  reductlo  ad, 
absurdum.  In  other  words,  it  is  not  merely 
compulsion  that  Is  tbe  kernel  of  the  prlvl> 
lege.  In  history  and  In  tbe  constitutional 
definitions,  but  testimonial  compulsion.  Tbe 
one  li]ea  Is  as  essential  as  tbe  other.  Tbe 
general  principle,  therefore.  In  regard  to  the 
form  of  the  protected  disclosure,  may  be 
said  to  be  this:  The  privilege  protects  a. 
person  from  any  disclosure  sought  by  legal 
procon  against  him  as  a  witness."  Sectloa 
2263.  p.  3123. 

As  further  pointed  out  by  this  author,  tbe 
privily  also  extends  to  tbe  production  by 
a  person  of  documents  or  chattels  In  re- 
sponse to  a  subpoena,  or  to  a  motion  to  order- 
production,  or  to  other  forms  of  process  treat- 
ing him  as  a  witness,  because  at  any  time  be 
might  be  liable  to  be  called  upon  to  establlslt 
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toe  identity,  autheuticity,  or  origin  of  the 
article  produced.  And  this  view  la  sustained 
generally  by  the  courts.  In  New  York  it  Is 
held  that  it  la  no  Invasion  of  this  privilege 
to  compel  the  defendant  to  stand  up  in  the 
presence  of  the  Jury  so  that  he  may  be  identi- 
fied by  a  witness.  "The  main  purpose  of  the 
provision  [of  the  Constitution]  was  to  pro- 
hibit the  compulsory  oral  examination  of 
prlBonera  before  trial,  or  upon  trial,  for  the 
purpose  of  ertorting  unwilling  confessions 
or  declarations  implicating  them  In  ctime. 
It  could  reach  further  only  in  exceptional 
and  peculiar  cases  coming  within  the  spirit 
and  purpose  of  the  inhibition.  A  miurderer 
may  be  forcibly  taken  before  his  dying  vic- 
tim for  identification,  and  the  dying  de- 
clarations of  bia  victim  may  then  be  proved 
upon  Ms  trial  for  bis  Identification.  A  tblef 
may  be  forcibly  examined  and  the  stolen 
property  may  be  taken  from  his  person  and 
brought  Into  court  for  his  condemnation.  A 
prisoner's  person  may  be  examined  for  marka 
and  brulBes.  and  then  they  may  be  proved 
upon  bis  trial  to  establish  his  gnllt;  and  it 
would  be  stretching  the  constitutional  Inhi- 
bition too  far  to  make  it  cover  such  cases  and 
cases  like  this,  and  the  InhiUtion  thus  ap- 
plied would  greatly  embarrass  the  adminis- 
tration of  Justice."  People  t.  Gardner,  144 
N.  T.  119,  3S  N.  E.  1003,  *28  L.  R.  A.  699, 
43  Am.  St  Rep.  741.  In  Tennessee  and  Texas 
it  is  held  In  cases  of  larceny  that,  though  a 
confession  has  been  extorted  from  "Qie  defend- 
ant by  fear  of  punishment  or  the  hope  of 
Immunity  and  la  therefore  Inadmissible,  yet, 
If  by  means  of  Information  thus  gained  by 
the  ofDcers  the  stolen  property  Is  found,  this 
fact  is  admissible,  together  with  the  farther 
fact  that  the  defendant  informed  them  of  its 
place  of  concealment;  the  knowledge  thus 
evinced  by  him  putting  It  upon  him  to  give 
snch  explanation  as  he  may  exculpating  him- 
self. White  V.  State,  3  Heisk.  (Tenn.)  338; 
Selvldge  v.  State.  30  Tex.  60.  This  is  the 
rule  In  Xew  York  also.  Duffy  v.  People, 
26  N.  Y.  088. 

In  State  v.  Graham.  74  N.  C.  646,  21  Am. 
Rep.  493,  the  defendant  was  charged  with 
larceny.  Footprints  were  discovered  at  the 
scene  of  the  crime  and  lending  to  and  from 
it  to  a  fence  in  the  direction  of  defendant's 
house.  The  officer  who  made  the  arrest  com- 
pelled the  prisoner  to  put  his  foot  in  the 
tracks,  thus  demonstrating  an  exact  corres- 
pondence. This  was  proved  upon  the  trial, 
over  defendant's  objection.  On  review  the 
court  held  the  evidence  admissible  on  the 
theory  that,  though  the  act  of  the  officer  was 
an  invasion  of  defendant's  rights,  yet  It  did 
not  affect  the  resemblance,  the  only  fact 
which  had  weight  as  evidence.  Applying  the 
same  rule,  the  Supreme  Court  of  Alabama, 
on  a  trial  for  arson,  held  that  it  was  conipe- 
teut  for  the  state  to  show  that  shoes  taken 
from  defendant's  liouse  and  belonging  to  bim 
were  compared  with  tracks  found  near  the 
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scene  of  the  crime,  and  were  the  same  In 
length  and  breadth.  Morris  v.  State,  124 
Ala.  44,  27  South.  336.  The  case  of  Myers 
V.  State,  97  Ga.  76,  25  S.  E.  252,  Is  directly 
in  point.  There,  as  here,  the  offlcar  In  charge 
of  the  prison  ordered  the  prisoner's  shoes  to 
be  taken  from  him  for  the  purpose  of  com- 
paring them  with  tracks  found  near  the 
place  where  the  body  of  the  murdered  man 
was  discovered.  The  trial  court  excluded 
the  evidence  of  the  officer  as  to  the  result  of 
the  comparison,  but  failed  to  admonish  the 
jnry  not  to  eonslder  It  On  review  it  was 
held  that  the  omission  to  admonish  was  not 
prejudicial,  because  the  evidence  was  compe- 
tent and  should  have  been  admitted,  and  the 
court  remarked  that  "it  was  the  duty  of  the 
officer  to  have  taken  from  the  possession  of 
the  defendant  any  article  which  be  might 
have  had  that  would  throw  any  light  upon 
the  circumstances  of  his  guilt  or  Innocence, 
and  preserve  it  for  use  at  the  trial."  Similar 
Instances  of  the  application  of  the  rule  may 
be  multiplied  almost  Indeflnitely.  People  v. 
McCurdy,  68  Cai.  576,  10  Pac.  207;  England 
V.  State,  89  Ala.  76,  8  South.  146 ;  People  v. 
Rowell,  133  Cal.  39,  65  Pac.  127;  State  v. 
Morris,  84  N.  C.  756;  People  v.  Keep,  123 
Mich.  231,  81  N.  W.  1097 ;  Commonwealth  v. 
Pope,  103  Mass.  440;  Squires  v.  State,  39 
Tex.  Or.  R.  96,  45  S.  W.  147,  73  Am.  St 
Rep.  904i  The  cases  of  Counselman  v.  Hitch- 
cock, 142  U.  S.  547,  12  Sup.  Ct  195,  35  L. 
Ed.  1110,  and  Brown  v.  "Walker,  161  U. 
S.  691,  16  Sup.  Ct.  644,  40  L.  Ed.  819,  cited 
by  counsel,  are  not  opposed  to  the  rule  laid 
down  by  Mr.  Wigmore  and  In  the  cases  cited. 
Indeed,  they  are  both  cases  in  which  crimi- 
natory evidence  was  sought  to  be  extorted  by 
compulsory  process,  In  direct  violation  of 
the  privilege. 

There  can  be  no  controversy  as  to  the  gen- 
eral rule  that  footprints  or  other  marks  or 
tokens  foimd  upon  or  near  the  place  of  the 
crime  may  be  admitted  to  connect  the  ac- 
cused with  It  and  Identify  him  as  the  guilty 
person.  If  the  evidence  tends  to  show  that  he 
left  such  evidences  behind  him.  People  v. 
Mead,  50  Mich.  228,  15  N.  W.  95 ;  Harris  v. 
State,  84  Ga.  269,  10  3.  E.  742 ;  Gray  v.  State, 
42  Fla.  174,  28  South.  53 ;  State  v.  Reed,  89 
Mo.  168,  1  S.  W.  225;  Underbill,  Crim.  Evi- 
dence, I  313;  1  Wigmore  on  Evidence,  §  413. 
Nor  do  we  understand  that  It  Is  In  this  case 
drawn  in  question  by  the  defendant  The 
guaranty  of  the  state  and  federal  Constitu- 
tions against  unreasonable  searches  and  seiz- 
ures does  not  as  we  understand  It,  establish 
a  rule  of  evidence,  but  insures  Inviolability 
of  the  homes,  persons,  and  effects  of  the  cltl< 
zens  from  unreasonable  searches  and  seiz- 
ures, or.  In  other  words,  searches  and  seizures 
not  authorized  by  law.  Its  purpose  was  and 
Is  to  declare  unlawful  and  prohibit  the  use  of 
general  warrants  to  seaKh  the  homes  of  citi- 
zens and  seize  tlieir  books  and  papers  and 
other  effects,  to  be  used  against  them  as  evi- 
dence In  pending  controversies.   It  grew  out 
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of  tbe  bitter  contest  between  Wilkes  and  the 
English  government  in  17G2  (Wilkes'  Case,  10 
How.  State  Tr.  982),  and  was  finally  estah- 
Hshed  as  a  part  of  tbe  English  Constitution 
by  Lord  Camden's  decision  in  Entick  v,  Car- 
rington,  in  1765  ad.  1029).  Both  of  these 
cases  were  actions  for  trespass  against  of- 
ficers of  the  crown  who  had  made  or  author- 
ized iodlscrlmiuate  searches  and  seizures  of 
the  plaintiCTs'  papers  and  other  effects  under 
general  warrants.  In  neither  of  them,  how- 
ever, was  the  competency  of  the  evld«ice 
thus  found  brought  In  question.  The  provl- 
slon  in  the  state  and  federal  Constitutions 
is  therefore  a  limitation  upon  the  powers  of 
the  respective  governments  declaring  ail 
searches  and  seizures  unlawful  and  forbid- 
ding the  Legislature  and  tbe  Congress  to 
authorize  them,  when  tbey  do  not  fall  with- 
in the  limitation ;  and  the  redress  for  the 
wrong  therein  denounced  is  an  appropriate 
action  directly  against  those  who  have  been 
gnilty  of  trespass.  Except  Where  there  is  a 
violation  of  the  rule  prohibiting  tbe  enforced 
production  of  self-criminatlng  testimony  here- 
tofore considered,  the  competency  of  the  par- 
ticular evidence  is  not  affected  by  tbe  means 
by  which  It  has  been  obtained,  and  this  rule 
has  generally  been  recognized  by  the  courts 
In  the  United  States. 

In  State  v.  Flynn,  36  N.  H.  64,  the  court 
said:  "It  seems  to  us  an  unfounded  idea 
that  the  discoveries  made  by  the  officers  and 
their  assistants,  In  the  execution  of  process, 
whether  legal  or  illegal,  or  wliere  they  in- 
trude uijon  a  man's  privacy  without  any 
legal  warrant,  are  In  the  nature  of  admis- 
sions made  under  duress,  or  that  it  is  evi- 
dence furnished  by  the  party  himself  upon 
compulsion.  The  information  thus  acquired 
iB  not  the  admission  of  the  party,  nor  evi- 
dence given  by  him.  In  any  sense.  The  party 
has  In  his  power  certain  mute  witnesses,  as 
tbey  may  be  called,  which  be  endeavors  to 
keep  out  of  sight,  so  that  they  may  not  dis- 
close the  facts  which  he  is  desiro\u  to  conceal. 
By  force  or  fraud  accew  is  gained  to  them, 
and  they  are  examined,  to  see  what  evidence 
th^-  bear.  That  evidence  is  theirs,  not  their 
owner's.  If  a  party  should  have  the  power 
to  keep  ont  of  sight,  or  out  of  reach,  persons 
who  can  give  evidence  of  facts  he  desires 
to  suppress,  and  he  attempts  to  do  that,  but 
la  defeated  by  force  or  cunning,  tbe  testi- 
mony given  by  such  witnesses  is  not  bis 
testimony,  nor  evidence  which  he  has  been 
compelled  to  furnish  against  talmself.  It  is 
their  own.  It  does  not  seem  to  us  possible 
to  establisb  a  sound  distinction  between  that 
case  end  the  case  of  the  counterfeit  bills,  tbe 
forger's  Implements,  tbe  false  keys,  or  the 
like  which  have  been  obtained  by  similar 
means.  The  evidence  is  in  no  srase  his." 
The  defendant  had  been  indicted  for  keeping 
for  sale  a  quantity  of  Intoxicating  liquor,  In 
violation  of  the  statute.  An  officer  had 
searched  his  premises  under  a  warrant  is- 
vned     tbe  police  magistrate  of  Manchester. 


On  the  trial,  testimony  as  to  what  the  officer 
thus  ascei-tained  was  admitted,  over  objec- 
tion. On  review,  the  appellate  court  stated 
its  views  as  quoted  above.  In  Glndrat  et  al. 
V.  People,  138  111.  103.  27  N.  E.  1085,  plain- 
tiffs in  error  were  upon  trial  for  larceny  of 
a  diamond  ring.  Objection  was  Interposed  to 
the  testimony  of  one  De  Sell,  who,  the  even- 
ing after  the  robbery  and  acting  as  a  detec- 
tive, but  without  a  warrant  or  authority  from 
any  one,  went  to  the  rooms  occupied  by  the 
defendants  and  there  discovered  certain  crim- 
inatory facts  and  seized  certain  articles  of 
Jewelry,  which  were  admitted  In  evidence. 
The  objection  was  that  the  evidence  was  In- 
competent for  that  the  means  by  which  It 
was  obtained  was  violative  of  section  6  of 
tue  Constitution  of  TUlnlos,  the  same  In  sub- 
stance as  tbe  provision  of  our  own  and  the 
federal  Constitution  cited.  After  discussing 
the  purpose  and  meaning  of  tbe  provision 
the  court  said:  "Courts,  in  the  administra- 
tion of  tbe  criminal  law,  are  not  accustomed 
to  be  oversensitive  in  regard  to  the  sources 
from  which  evidence  comes,  and  will  avail 
tnemselves  of  all  evidence  that  is  compet^t 
and  pertinent  and  not  subversive  of  some 
constitutional  .  or  l^al  right."  The  court 
quotes  with  approval  from  1  Greenleaf  on 
Evidence,  as  follows :  "Though  papers  and 
other  subjects  of  evidence  may  have  been 
illegally  taken  from  the  possession  of  tue 
party  against  whom  they  are  ottered,  or 
otherwise  unlawfully  obtained,  tbis  is  no 
valid  objection  to  their  admissibility,  If  they 
are  pertinent  to  the  issue.  The  court  will 
not  take  notice  bow  they  were  obtained, 
whether  lawfully  or  unlawfully,  nor  will 
It  form  an  issue  to  determine  that  question." 
The  case  of  State  v.  Edwards,  51  W.  Va.  220, 
41  S.  E.  429,  was  similar.  The  defendant 
was  charged  with  grand  larceny,  by  depriving 
the  prosecutor  of  his  money  by  means  of  a 
trick  by  substituting  therefor  worthless  state 
bank  bills.  Upon  his  arrest  be  was  searched 
and  other  bank  bills  of  tbe  same  character 
were  found  upon  his  person.  On  the  trial 
these  were  admitted  In  evidence  in  connection 
with  the  testimony  of  the  officer  making  tbe 
arrest,  over  the  objection  of  counsel  that 
they  were  Incompetent  because  possession  of 
them  had  been  gained  by  an  Invasion  of  tbe 
personal  rights  of  tbe  defendant  and  an  il- 
legal seizure.  The  court,  in  reply  to  this 
objection,  said :  "One  complete  answer  to 
this  Is  that  if  it  was  an  illegal  seizure,  that 
is  no  objection  to  the  use  of  the  papers  as 
evidence;  they  being  proper  evidence  in  tbe 
case  in  other  respects ;  for  the  court  can  take 
no  notice  how  they  were  obtained,  whether 
lawfully  or  unlawfully;  nor  would  it  form 
a  collateral  issue  to  determine  that  question 
[citing  authorities].  But  the  seizure  was  not 
Illegal,  for  the  reason  that  these  papers  were 
instruments  or  tokens  used  by  the  defendant 
in  the  perpetration  of  tbe  crime  with  which 
ne  is  charged  and  with  which  he  siood  char- 
ged at  the  time  they  were  taken  from  his 


Digitized  by  Google 


374 


85  PACIFIC  RBPOETBIt. 


(UoDt. 


person.  There  la  euch  a  thing  aa  nnreason- 
able  Bearch,  which  the  law  will  not  permit, 
but  where  a  person  stands  charged  with 
crime,  and  an  instrument  or  device  Is  found 
upon  his  person  or  in  his  possession  which 
was  a  part  of  the  means  by  which  he  ac- 
complished the  crime,  those  instruments,  de- 
vices, or  tokens  are  legitimate  evidence  for 
the  state  and  may  be  taken  from  him  and 
used  for  that  puri>08e."  We  can  see  no  valid 
distinction  between  these  cases  and  the  one 
at  bar.  The  following  cases  '  are ,  also  in 
point:  People  v.  Adams.  176  N.  Y.  851,  68 
N.  E.  636,  63  L.  R.  A.  406,  98  Am.  St  Rep. 
6*^;  Commonwealth  v.  Tibbetts,  157  Mass. 
519,  32  N.  E.  010;  State  v.  Mallett,  125  N. 
C.  718,  34  S.  E.  651;  Russell  v.  State  (Neb.) 
92  N.  w.  751.  See,  also,  S  Wlgmore  on  fivi- 
dence,  §  2204. 

Counsel  for  defendant  cite  Boyd  v.  United 
States.  116  U.  S.  616,  6  Sup.  Ct.  524,  29 
L.  Bd.  746,  as  conclusive  of  their  contention. 
But  we  do  not  think  it  has  any  application. 
In  that  case  the  question  before  the  court 
was  the  constitutionality  of  a  statute  which 
authorized  a  federal  court  in  revenue  cases 
on  motion  of  the  government  to  require  the 
claimant  to  produce  in  court  his  books,  In- 
voices, or  papers  to  be  used  as  evidence 
against  himself  in  order  to  declare  a  for- 
feiture. The  legislation  was  declared  re- 
pugnant to  amendments  4  and  6  of  the  Con- 
Btitutlon  of  the  United  States.  In  so  far 
as  the  order  required  the  production  of  self- 
criminatory  matter,  It  was  within  the  pro- 
hibition of  the  fifth  amendment;  but,  as  we 
have  seen,  its  evidentiary  value  could  not  be 
affected  by  the  fact  that  it  was  obtained  by 
a  trespass  upon  the  rights  guarantied  by  the 
fourth  amendment,  notwithstanding  the  dic- 
tum In  the  majority  opinion  of  the  court  to 
the  contrary. 

It  is  said  that  the  court  committed  error 
in  commenting  upon  the  weight  of  the  evi- 
dence in  the  presence  of  the  jury  during 
the  progress  of  the  trial.  This  contention 
Is  based  upon  a  statement  by  the  judge 
during  the  trial,  with  reference  to  a  tran- 
script of  the  evidence  taken  at  the  coroner's 
Inquest  which  had  been  admitted  in  favor 
of  the  defendant  for  Impeachment  purposes, 
to  the  effect  that  the  evidence  had  been  ad- 
mitted for  "what  It  was  worth."  The  Judge 
should,  during  the  course  of  the  trial,  re- 
frain from  remarks  that  are  calculated  in 
any  way  to  Influence  the  minds  of  the  jury. 
This  Includes  remarks  to  counsel  touching 
the  management  of  the  case  and  reflecting 
upon  their  conduct,  as  well  as  those  touch- 
ing the  character  of  the  witnesses  and  the 
value  of  their  testimony ;  and,  if  the  remarks 
BO  made  are  material  and  Improper,  they  may 
be  prejudicial.  Accordingly,  if  properly  ex- 
cepted to  and  brought  into  the  record,  they 
may  work  a  reversal  of  the  case  on  that 
ground.  Elliott,  Appellate  Procedure,  %  671. 
Jurors  have  great  confidence  in  and  respect 
for  the  presiding  judge,  and  are  Tlgllant  In 


their  atteution  to  whatever  la  said  by  bfm. 
He  cannot  be  too  careful  In  guarding  his 
conduct  in  this  regard.  Cronkhlte  v.  Dicker- 
son,  51  Mich.  177,  16  N.  W.  371.  This  is  the 
common  observation  of  all  who  have  fre- 
quented the  courts  or  have  taken  part  in 
their  proceedings.  But,  while  this  Is  true. 
It  Is  not  every  remark  so  made  that  may  be 
alleged  as  ground  of  error.  The  court  is 
frequently  called  upon  to  rule  on  questlOHs 
presented  during  the  progress  of  the  trial. 
In  overruling  objections  to  evidence,  even 
if  it  Is  done  in  the  briefest  way,  the  decision 
necessarily  Is  that  such  evidence  Is  compe- 
tent and  has  some  weight ;  and  If,  in  making 
the  ruling,  the  remark  is  incidentally  made 
that  the  evidence  Is  admitted  for  whet  It 
Is  worth,  this  is  no  more  than  what  la  al- 
ways Impliedly  said  with  reference  to  all 
the  evidence  in  the  case;  for  It  is  all  ad- 
mitted for  what  It  Is  worth,  and  this,  it 
would  seem,  is  what  each  juror  is  presumed 
to  understand.  'The  same  may  be  said  of 
other  rulings.  We  cannot  think  that  the 
casual  remark  of  the  judge  here  made  the 
subject  of  animadversion  could  have  been 
understood  as  an  ^expression  of  opinion  as  to 
the  weight  of  the  evidence,  or  that  it  prej- 
udiced the  defendant  In  any  degree  what- 
ever. 

Paragraph  13  of  the  cha^e  deals  with  the 
subject  of  malice  as  a  constituent  element  of 
the  crime  of  murder.  Complaint  la  made 
that  It  Is  erroneous.  While  it  does  not  de- 
fine the  term  "malice"  in  the  exact  words  of 
the  Penal  Code,  fi  7,  it  Is  sufficiently  compre- 
hensive to  give  the  jury  a  definite  idea  of  its 
meaning,  especially  so  In  the  absence  of  a 
request  for  a  more  specific  instruction. 

We  do  not  think  the  defendant  has  any 
ground  to  complain  of  the  court's  deflnltioa 
of  the  expression  "heat  of  passion."  The 
jury  found  him  guUty  of  murder  of  the  first 
degree.  Whether,  therefore,  the  definition 
be  correct  or  not,  the  jury  could  not  have 
been  misled  by  it  The  finding  that  the 
killing  was  prompted  by  deliberately  pre- 
meditated malice  aforethought  excluded  the 
idea  of  heat  of  passion  as  an  telement  re- 
quiring consideration  (State  v.  Sloan,  22 
Mont  293,  56  Pac.  864),  thus  evincing  the  fact 
that  the  Jury  properly  did*  not  consider  this 
Itstructlon  at  all.  Besides,  the  facts  proven 
at  the  trial  did  not  tend  to  show  a  case  of 
manslaughter.  The  defendant  has  no  reason 
to  complain  of  a  charge  which  authorized  the 
jury  to  find  him  guilty  of  manslaughter, 
when  the  evidence  tended  to  show  a  case  of 
murder.  It  is  also  said  that  the  Instruction 
assumes  the  fact  that  the  defendant  did  the 
killing.  This  contention  Is  not  maintainable. 
The  Instruction,  standing  alone.  Is  free  from 
fault  in  this  regard ;  but  It  Is  especially  so 
when  It  Is  taken  together  with  the  rest  of 
the  charge.  State  v.  Bolla,  21  Mont  6S7,  65 
Pac.  523;  Territory  T.  Hart,  7  Mont  B02, 
17  Pac.  718. . 

Paragraph  20  of  the  chai^  after  qnotlDi 
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section  812S  of  ttie  Oode  of  CItII  Procedure, 
as  to  the  credibility  of  witnesses  and  the 
method  hf  wblcb  they  may  be  impeached, 
proceeds:  "If  you  find  that  any  witness  has 
testified  willfully  and  deliberately  false  aa 
to  any  material  fact  in  this  case,  yon  are 
at  liberty  to  dlsr^rd  his  entire  testimony. 
And  In  this  case.  If  the  Jury  believe  from 
the  evidence  that  any  witness  has  sworn 
wlltfully  false  to  any  fact  material  to  the 
Issue,  they  are  at  liberty  to  dlsresard  the 
entire  testimony  of  such  witness.  In  so  far  as 
the  Mime  bns  not  been  corroborated  by  other 
credible  evidence."  The  first  sentence  of  the 
Inngunjre  quoted,  standing  alone,  is  errone- 
ous, undor  the  ruling  laid  down  In  State 
!r.  De  Wolfe.  20  Mont  415.  74  Pac.  10S4,  101 
Am.  St  Itep.  5"».  and  In  Cameron  v.  Went- 
worth.  23  Mont  70,  5T  Pat  C4a  Aa  Is  said 
In  the  IntttT  cnxe,  the  power  of  the  Jury 
should  be  confined  to  the  formulation  of  a 
judgment  upon  ttie  evidence  within  the  ex- 
ercise of  legal  discretion,  and  in  subordina- 
tion to  the  roles  of  evidence.  So,  while  they 
mny  disregard  the  testimony  of  a  witness 
who  bus  been  guilty  of  deliberate  perjury 
In  a  mnterlnl  matter,  they  may  do  so  only 
in  subordination  to  the  limitation  that  there 
is  no  other  corrohorative  evidence  in  the 
case  entitled  to  credit  If  there  is  sncb  evi- 
dence, they  mny  not  disregard  the  entire 
story  of  tlie  witness,  but  only  the  false  state- 
ment The  language  quoted,  taken  together, 
seems  to  hare  been  an  attempt  on  the  part 
of  the  court  to  state,  first,  an  abstrnct  prop* 
osition  of  law,  followed  by  a  concrete  aiH 
plication  of  it  to  the  facts  of  the  case.  But 
be  this  as  It  may,  the  verdict  of  the  Jury  was 
obviously  correct  The  defendant  Introduced 
practically  no  testimony  at  all  of  a  subatan- 
tlve  character  to  establisb  a  defense,  anch 
as  alibi  or  self-defense,  or  to  contradict  the 
statements  of  the  state's  witnesses.  Ills  evi- 
dence was  confined  to  an  impeachment  of  the 
evidence  Introduced  by  the  state.  Under  the 
drcurastnnces,  we  think  the  Jury  were  not 
misled  by  the  erroneous  statement  In  the  first 
part  of  the  paragraph  quoted.  It  Is  a 
familiar  principle  that  an  Instruction,  even 
If  it  be  erroneous,  will  not  be  sufilclent  to 
set  aside  a  verdict,  if  it  is  apparent  that 
the  jury  were  not  misled  thereby.  As 
stated  by  Mr.  Thompson:  "Thus  It  Is  said 
that  Instrnctlons  fdutty  or  technically  erro- 
neous will  not  work  a  rereraal  of  the 
judgment  If  the  jury  were  not  misled,  or 
If,  as  a  whole,  the  case  was  fairly  presented 
to  tbem,  and  especially  If  their  verdict  Is 
obviously  correct"  Thompson  on  Trials,  I 
2431.  Under  the  circumstances  of  this  case, 
though  the  Instruction  Is  technically  er- 
cnneous.  It  Is  not  apparent  that  the  jury 
could  have  bem  misled  by  1^  though  the 
general  nile  Is,  as  has  always  been  recog- 
nised by  this  court  that  contradictory  in- 
Mvsfltiooa  aie  Bulllclent  to  reverse  the  Judg- 


ro«Dt  State  t.  Sloan,  22  Mont  208,  BO  Pac. 
304;  State  r.  Keerl,  29  Mont  SU6,  75  Pac. 
302,  101  Am.  St  R^.  679.  In  Instruction 
No.  24  the  court  charged  the  Jury  as  follows: 
"Tbe  court  Instructs  the  Jury  that  a  defeud- 
ant  In  a  criminal  action  or  proceedlug  can- 
not be  compelled  to  tie  a  witness  against 
blmael^  and  If  the  defendant  does  not  claim 
tbe  right  to  be  sworn  and  does  not  testify, 
this  fact  must  not  be  used  to  bis  prejudice." 
Criticism  is  made  of  this  part  of  the  charge 
for  that  It  comments  upon  and  calls  tbe  at- 
tention of  the  Jury  to  the  fact  tliat  the  ap- 
pellant did  not  testify,  and  also  Informed  the 
Jury  that  the  appellant  might  have  testified 
bad  be  so  desired,  but  that  thp  state  could 
not  compel  him  to  do  so.  The  aeieuiiuut 
waa  not  sworn  as  a  witness.  This  dtvt  was 
apparent  to  the  Jury.  The  court  was  per^ 
hnps  not  bound  to  Instruct  the  jury  with 
reference  to  this  fact  It  was  entirely  prop- 
er, however,  If  the  court  chose  to  do  so.  to 
Inform  the  jury  as  it  did,  that  the  fact  that 
tlie  defendant  failed  to  testify  could  not  be 
used  to  hla  prejudice.  In  any  event  the 
instruction  was  favorable  to  the  defendant, 
and  f<ir  that  teaaon  he  has  no  right  to  com- 
plain of  It 

With  reference  to  the  Instructions  request  ■ 
ed  and  refused.  It  Is  sufflcieut  to  sny  that 
they  are  all  fairly  covered  by  the  Instruc- 
tions submitted,  which  are  full,  fair,  and, 
generally  speaking,  applicable  to  the  facts 
proven.  We  find  no  error  which  we  think 
was  prejudlclnl  to  the  defendant 

Tbe  judgment  and  order  are  affirmed, 

HOIXOWAT,  J.,  concurs. 

MILBURN,  J.  I  concur  In  the  couclualon 
and  in  all  of  the  opinion,  except  that  itartioa 
In  regard  to  tbe  shoes  of  the  defendant 
What  is  said  In  the  opinion  in  tbut  regard 
Is  ably  stated,  comprehensive  and,  1  tliinlc, 
correct  In  a  proper  case;  but  I  consider  it 
all  unnecessary  in  the  case  before  us.  for  ttia 
reason  that  It  does  not  appear  whether  the 
shoes  were  tofcen  from  the  defendant  by  his 
consent  or  not  As  said  In  the  statement 
of  facts  In  the  opinion:  "Tbe  evidence  Is 
that  tbe  undersberiflf  told  tbe  jailer  to  get 
defendant's  shoes,  and  that  be  went  and 
took  tbem  off  defendant  In  the  corridor  of 
tbe  jali  where  he  then  was."  If  the  prisoner 
gave  them  up  willingly — and  there  Is  noth- 
ing In  tbe  evidence  to  show  that  lie  did  not 
and  there  is  nothing  in  the  record  t^iat  Im- 
plies that  be  did  not— then  the  an^ument 
in  the  opinion  in  regard  to  the  shoes  Is  &i- 
tlrely  unnecessary.  It  Is  sufficient  in  my 
opinion,  to  say  thnt  the  point  raised  by  coun- 
sel for  tbe  defendant  in  respect  of  the  shoes 
does  not  appear  to  be  well  token,  for  the 
reason  that  there  Is  not  any  evidence  in 
the  case  supporting  bis  contention  or  tend- 
ing to  support  It, 
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STATB  T.  BEEBEOTB. 

(Supreme  Court  of  Montana.   Marcb  19,  1906.) 

1.  CaiHiNAi.  Law  —  Appeal  —  Right  of  Ap- 

PEAI>— ObDEB  DENYINa  MOTION  IN  AbBEST. 

Under  Peo.  Code,  8  2272,  aathorizin^  de- 
fendant to  appeal  from  a  judgment  of  conviction 
and  from  an  order  denying  a  motion  for  a  new 
trial,  and  from  an  order  made  after  judgment 
affecting  the  substantial  rights  of  the  party, 
no  appeal  lies  from  an  order  overruling  a  motion 
in  arrest  of  Judgment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law.  S  2591.] 

2.  Saue— Review  on  Appeal— Final  Judo- 

UENT. 

An  order  overruling  a  motion  tn  arrest  oC 
judgment  of  conviction  Is  an  intermediate  or- 
der and  reviewable  on  appeal  from  the  judg- 
ment, under  Pen.  Code,  §  2321,  providing  that, 
on  appeal  by  defendant  from  a  jui^ment,  the 
court  may  review  any  intermediate  order  in- 
volving the  merits. 

3.  Same— MICTION  IN  Abbgst— Detects  in  In- 

FOBUATION. 

The  suf&tiency  of  an  Information  with  ref- 
erence to  the  allegation  of  the  venue  of  the  crime 
may  be  attacked  for  the  first  time  by  motion 
in  arrest  of  judgment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  2457.] 

4.  Indiotment  and  Infohuation— Aixeqa- 
TIOH  as  to  Place  of  Offense. 

Allegation  of  the  place  of  the  commission 
of  the  offense  charged  in  an  information  is  of 
the  substance  of  the  charge,  for  the  local  ju- 
risdiction of  the  court  over  crime  is  limited  to 
crimes  committed  within  the  county. 
[Ed.  Note. — B'or  cnses  in  point,  see  vol.  27, 
.  Cent.  Dig.  Indictment  and  Information,  |§ 
280-243.]  • 

5.  Saue. 

Under  Pen.  Code,  S  1832,  providing  that  an 
information  must  contain  a  statement  of  the 
facts  constituing  the  offense  in  such  manner  as 
to  make  a  person  of  common  understanding 
know  what  is  intended,  and  section  1841.  re- 
quiring an  information  to  allege  that  the  offense 
charged  was  committed  at  a  place  within  the 
jurisdiction  of  the  court,  an  information  must 
allege  that  Uie  offense  charged  xras  committed 
within  the  jurisdiction  of  the  court,  though  sec- 
tion 1S42  declares  that  no  information  is  in- 
sufficient by  reason  of  any  defect  in  matter  of 
form  not  prejudicial  to  the  rights  of  defend- 
ant, and  section  2000  provides  that  neither  de- 
parture from  the  form  prescribed  by  the  Code  in 
respect  to  any  plendiug  nor  mistake  therein  ren- 
ders it  invalid,  unless  prejudicial  to  defendant; 
the  common  law  being  in  force,  except  as  modi- 
fied by  the  Code. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  fiS  230- 
243.] 

6.  Same— Aixegation  of  Place  of  Commis- 
sion OF  OFFENaE— Sufficiency. 

An  information  which  mentions  the  county 
in  the  caption  in  the  description  of  the  court 
in  which,  and  of  the  officer  by  whom,  the  charge 
is  preferred,  and  which  in  the  charging  part  does 
not  mention  the  word  county,  but  only  uses  the 
words  "then  and  there,"  in  such  a  sense  fhat 
the  word  "then"  refers  to  a  preceding  date  al- 
leged as  the  date  of  the  crime,  and  the  word 
■'there"  refers  to  some  place  where  defendant 
then  was,  does  not  allege  the  county  in  which 
tlie  offense  was  committed,  and  is  bad  as  against 
a  motion  in  arrest. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  S  240.] 


7.  Cbiminal  Law— Nrw  TaiAi^MiacoNDUcr 

OF  JUBT— lUPEACHine  VSBIUCT—ArnDAVIT 

OF  JUBOB. 

In  the  absence  of  statutory  provisions,  at 
well  as  under  Pen.  Code,  S  2192,  authorizing  the. 
granting  of  a  new  trial  where  the  verdict  has 
been  decided  by  lot,  impliedly  excluding  the  evi- 
dence of  jurors  to  impeach  their  verdict  in  other 
cases,  a  juror  in  a  criminal  case  should  not  be 
permitted,  on  motion  for  new  trial,  to  impeach 
a  verdict  by  proving  that  he  misunderstood  the 
charge  of  the  court 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  §§  2302-2395.] 

8.  Witnesses— Cboss -Examination. 

Where  a  witness  on  a  trial  for  homicide 
testified  that  he  and  accused  had  had  trouble, 
but  denied  that  lie  had  ever  tried  to  frighten 
him,  it  was  error  to  exclude  a  question  on  cross- 
ezamlnation  as  to  whether  he  had  not  told  any 
of  the  witnesses  that  he  had  done  so,  though  the 
question  did  not  call  the  witness'  attention  to 
the  time  and  place  of  the  alleged  statemoits  so 
as  to  lay  a  foundation  for  impeaching  evidence 
under  Code  Civ.  Proc.  I  3380. 

(Ed.  Note. — For  coses  in  point,  see  toL  60. 
Cent.  Dig.  Witnesses,  §§  940,  9G9.] 

9.  CniMiNAl.  Law  — Tbial  — iNSTEDcnoN  — 
Weight  of  Testimony. 

Though  the  court  in  a  criminal  case  char- 

fed,  in  the  language  of  Code  Civ.  Proc.  S 
123,  that  a  witness  is  presumed  to  speak  the 
truth,  unless  repelled  by  the  manner  in  which  he 
testified,  by  the  character  of  his  testimony,  or 
by  evidence  affecting  his  character  for  truth, 
or  his  motives,  or  ny  contradictory  evidence, 
and  added  that  the  testimony  of  any  witness 
who  had  willfully  testified  fnlsely  to  any  materi- 
al matter  might  be  disregarded  unless  corrobo- 
rated, it  WHS  reversible  error  to  refuw  to  charge 
that,  in  determining  the  weight  of  the  testimony 
of  a  witness,  the  jury  could  consider  his  ap- 
pearance, manner,  candor,  fairness,  and  meant 
of  knowledge,  with  the  facts  in  evidence. 

Appeal  from  District  Court,  Missoula  Coun- 
ty; F.  G.  Webster,  Judge. 

E.  F.  W.  Beeskore  was  convicted  of  mui^ 
der,  and  be  appeals.  Reversed. 

S.  G.  Murray  and  Harry  H.  Parsons,  for 
appellant.  Albert  J.  Galen,  Atty.  Gen.,  and 
AV.  H.  Poorqian,  Asst.  Atty.  Gen.,  for  tha 
State. 

BRANTLY,  C.  X  The  defendant  was, 
upon  his  plea  of  not  guilty  to  an  Information 
charging  him  with  murder,  found  guilty  of 
murder  In  the  first  degree,  and  by  the  judg- 
ment of  the  court  was  condemned  to  death. 
He  has  appealed  from  the  judgment  and  from 
an  order  denying  him  a  new  trial.  He  has 
also  attempted  to  appeal  from  the  order  of  the 
court  overruling  his  motion  in  arrest  of  Judg- 
ment. The  integrity  of  the  jud^nent  Is  ques- 
tioned upon  the  grounds:  That  the  court  err- 
ed in  overrulng  defendant's  motion  In  arrest 
of  judgment,  in  the  admission  and  exclusion 
of  evidence.  In  giving  and  refusing  Instruc- 
tions to  the  Jury;  that  the  Jury  were  guilty 
of  misconduct;  and  that  the  verdict  la  con- 
trary to  the  law  and  the  evidence. 

1.  Touching  the  attempted  ap'{ieal  from  the 
order  overruling  the  motion  In  arrest  of 
Judgment,  It  Is  suSlcIent  to  say  that  no  ap- 
peal lies  from  such  an  order  on  t>ebalf  of 
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defeudaot  Pen.  Code,  S  2272.  It  Is  an  Inter- 
mediate Older  which  may  be  reviewed  on  ap- 
peal from  the  Judgmeot,  and  not  otherwise. 
Pen.  Code,  1  2321. 

2  The  principal  question  submitted  for  de- 
(^lon  arises  out  of  the  contention  of  counsel 
Cor  defendant  that  the  Information  does  not 
contain  aulBcient  substantial  allegations .  to 
give  the  court  jurisdiction  of  tbe  offense  of 
which  the  defendant  was  convicted.  It  is 
said  that  no  venue  is  laid  in  the  information, 
and  for  that  reason  It  was  insufficient  to  put 
tbe  defendant  upon  bis  defense. 

Tbe  information,  omitting  formal  parts,  is 
as  follows:  "In  the  district  court  of  tbe 
Fourth  judicial  district,  in  and  for  Missoula 
county.  Montana,  on  tbts  0th  day  of  Septem- 
ber, A.  D.  1905,  in  the  name  and  on  behalf 
and  by  the  authority  of  tbe  state  of  Mon- 
tana, K.  P.  W.  Becssbove  is  accused  by  the 
county  attorney  of  Missoula  county,  Montana, 
by  this  Information  of  tbe  crime. of  murder 
in  the  first  decree,  committed  as  follows: 
That  said  K.  P.  W.  Becsskove  did,  on  or  about 
tbe  22d  day  of  June,  A.  D.  1005.  willfully, 
deliberately,  feloniously,  premedltatedly  and  of 
bfs  malice  aforethought,  make  an  assault 
In  and  upon  one  William  Burrlg.  and  a  cer- 
tain jjun  then  and  there  loaded  with  gun- 
powder and  leaden  ball,  and  by  him  the  said 
K.  P.  W.  Beessfcove  then  and  there  bad  and 
held,  he,  the  said  K.  P.  W.  Beesskove,  did 
then  and  there  feloniously,  willfully,  deliber- 
ately, premeditatpdly  and  of  his  malice  afore- 
thought, shoot  off  and  discharge  at,  upon  and 
against  the  said  William  Burrlg,  with  intent 
thm  and  there  to  kill  and  murder  tbe  said 
WtlHam  Burrlg,  and  wltb  the  leaden  balls  out 
of  the  said  gun  so  shot  off  and  discharged,  he. 
the  said  K.  P.  W.  Beesskove,  did  then 
and  there  feloniously,  willfully,  deliberately, 
premedltatedly  and  of  his  malice  afore- 
thought strike,  penetrate  and  wound  the  said 
William  Burrlg,  thereby  inflicting  In  and 
upon  tbe  body  of  said  William  Burrlg  a 
mortal  wound,  of  which  the  said  mortal 
wound,  tbe  said  William  Burrlg  did  then  and 
there  die.  All  of  wblcb  la  contrary  to  tbe 
form,  force  and  effect  of  the  statute  in  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Montana." 
The  sufficiency  of  the  Information  was  not 
challenged  by  demurrer,  nor  during  the  trial 
by  other  appropriate  method;  tbe  question 
now  submitted  being  first  presented  In  the 
case  by  motion  In  arrest  of  jndgment.  This 
course  saved  tbe  adverse  ruling  for  review  by 
this  court,  however.  If  under  the  law  the  alle- 
gation of  venue  Is  jurisdictional,  and  if,  fur- 
ther, It  cannot  be  understood  from  tbe  alle- 
gations in  the  Information  before  us  that  the 
crime  sought  to  be  charged  was  committed  in 
Missoula  county. 

It  Is  well  settled  upon  reason  and  authority 
that  tbe  circumstances  of  time  and  place  are 
of  the  substance  of  the  chaise,  though,  as  to 
the  time.  It  Is  snfflcient  if  it  Is  charged  thnt 
tbe  offense  was  comuiltted  at  a  time  prior  to 


the  finding  of  the  Indictment  or  the  filing  of 
tbe  Information.  If  tbe  time  is  an  essential 
ingredient  of  the  offense,  the  allegation  must 
be  precise.  This  was  the  rule  at  common  law 
(4  Blackstone,  Com.  307),  and  has  prevailed  In 
the  several  states  of  the  Union,  except  where 
by  statute  the  specific  allegation  of  venue  has 
been  declared  not  essential  (State  v.  Shull,  40 
Tenn.  42;  Shannon's  Code  Teun.  1806,  8 
7088>,  or  where  the  venue  stated  In  the  margin 
or  caption  is  declared  sufficient  after  verdict 
(Nichols  V.  People,  40  111.  397;  State  v.  De 
Lay,  30  Mo.  App.  357;  State  v.  Simon.  GO  Mo. 
370).  Mr.  Bishop,  In  hia  text,  declares  this 
to  be  the  rule  and  cites  the  cases  generally  in 
support  of  It  3  Bishop,  Criminal  Procedure, 
360,  and  cases  collected  in  note.  The  reason 
of  the  rule  Is  that  the  local  Jurisdiction  of  tbe 
crime  Is  In  the  county  where  it  is  committed, 
and  the  charge  must  show  that  fact;  fur- 
thermore, the  defendant  Is  entitled  to  know 
the  cause  of  the  accusation,  so  that  be  may 
prepare  his  defense.  Const  art  3,  {  16. 
While  in  this  state  much  of  the  particularity 
required  atthe  common  law  has  been  dispensed 
with,  and  no  defect  or  Imperfection  In  form, 
which  does  not  prejudice  the  substantial 
rights  of  the  defendant,  can  affect  a  judgment 
of  conviction  (Pen.  Code,  {!$  1842,  2fi00),  still 
time  and  place  are  essential  elements  and 
must  be  so  alleged  as  to  enable  a  person  of 
common  understanding  to  know  what  Is  In- 
tended by  the  charge  (Pen.  Code,  5  1832). 
This  Is  apparent  from  the  provisions  of  sec- 
tion 1841  of  the  Ppna!  Code;  for  among  them 
Is  the  requirement  that  the  indictment  or 
information  shall,  with  the  exception  stoted. 
allege  that  the  offense  was  committed  within 
the  jurisdiction  of  the  court  and  at  a  time 
prior  to  the  finding  of  tbe  Indictment  or  the 
filing  of  the  Information.  If  It  be  borne  In 
mind  that  the  common  law  Is  In  force  In  this 
state,  except  so  far  as  It  baa  been  supplanted 
by  our  Codes,  the  conclusion  cannot  l>e  es- 
caped that  the  provlBlon«>  of  the  Penal  Code 
cited  (sections  1832.  1841.  1842),  and  others 
germane  to  tbe  subject  while  dispensing  with 
mere  matters  of  form,  still  require  all  the 
substantial  allegations  necessary  under  the 
common-law  rule. 

Does  the  Information  before  us  meet  the 
requirements  of  this  rule?  Tbe  only  mention 
of  the  county  is  found  in  tbe  caption  In  the 
description  of  the  court  in  which,  and  of 
the  officer  by  whom,  the  charge  is  preferred. 
In  tbe  charging  part  the  word  "county" 
Is  not  used  at  all.  The  only  reference  words 
found  there  are  In  the  expression  "then  and 
there."  Tbe  first  of  these  evidently  refers 
to  tbe  preceding  date  alleged  as  the  date 
of  the  crime,  while  the  other  as  clearly  refers 
to  some  place  where  the  defendant  then  was, 
the  description  or  designation  of  which  has 
been  omitted.  If  such  an  expression  as 
"In  the  county  aforesaid,"  or  "said  county," 
or  the  tike,  had  been  used,  the  reference  to 
the  caption  would  have  been  clear  and  un- 
equivocal, and  any  person  of  common  under- 
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standing  would  at  once  conclnde  that  the 
pleader  meant  to  Bay  that  the  offense  was 
committed  in  Missoula  county.  As  It  Is,  it 
Is  only  by  the  merest  inference  that  one  who 
has  had  experience  In  such  things  would 
reach  this  conclusion.  Under  the  statute,  the 
charge  must  be  In  ordinary  and  concise 
language,  and  so  direct  as  to  enable — not 
those  of  learning  and  experience,  to  under- 
stand It,  but  the  man  of  ordinary  understand- 
ing (section  1832,  supra);  for  the  purpose  of 
the  Ittforaiatlon  is  not  only  to  state  jurisdic- 
tional facts,  but  to  Inform  a  man  of  ordinary 
understanding  what  the  charge  is.  We  do 
not  thinK  that  the  information  In  this  case 
meets  these  requirements,  and  therefore  con- 
clude that  the  district  court  was  In  error 
in  not  granting  the  motion  in  arrest  of  judg- 
ment The  result  la  that  the  judgment  must 
be  rerersed,  and  the  cause  remanded  for  a 
new  trial. 

3.  In  aid  of  the  motion  for  new  trial,  the 
defendant  filed  the  affidaTits  of  two  jurors, 
in  which  both  stated  In  effect  that  tbey  did 
not  understand  the  Instructions  of  the  court; 
that,  after  reading  them,  they  were  of  the  Im- 
pression that  they  required  the  Jury  to  find 
the  defendant  gullly  either  of  murder  of  the 
Urst  degree  or  to  acquit  him;  and  that,  being 
of  the  opinion  that  be  should  not  be  acquitted, 
tbey  voted  for  the  verdict  of  murder  of  the 
first  degree,  rather  than  declare  him  innocent 
It  is  insisted  by  counsel  for  defendant  that 
these  aflldavits  jsbow  such  misconduct  on  the 
part  of  the  jury  as  to  entitle  the  defendant 
to  a  new  trial  on  the  ground  of  such  miscon- 
duct While  there  is  some  contrariety  in  the 
decisions  of  courts  upon  the  question  whether 
Jurors  should  be  heard  to  Impeach  their  own 
verdict  we  think  reason  and  great  weight 
of  authority  condemn  the  practice  which  per* 
mits  it  See  29  Am.  &  Eng.  Ency.  Law,  1008, 
1009,  with  notes.  In  any  event  it  should  not 
be  tolerated  further  than  the  statute  permits. 
Pen.  Code,  fi  210Z  This  section  provides  for 
the  one  exception,  namely,  cases  where  the 
verdict  has  been  decided  by  lot,  or  by  any 
other  means  than  a  fair  expression  on  the 
part  of  all  the  jurors.  In  such  case  the  im- 
peaching affidavit  may  be  made  by  members 
oi:  the  jury.  Oode  Civ.  Froc.  I  1171.  This 
express  exception,  under  the  rule  "eqiresslo 
nnius  est  «clusio  alterlus."  It  would  seem  ex- 
cludes all  other  exceptions.  Early  In  the 
history  of  the  state,  the  Supreme  Court  of 
California  declared  It  to  be  the  rule,  founded 
on  necessary  policy,  that  such  affidavits  can- 
not be  admitted  to  impeach  a  verdict  People 
T.  Baker,  1  Cal.  404.  This  rnle  was  adhered 
to  until  18G2,  when  the  Legislature  provided 
for  the  single  exception  of  the -case  where 
the  verdict  was  found  by  a  resort  to  chance. 
With  this  modification,  tbe  rule  now  prevails. 
People  V.  Axoir.  105  Cal.  632,  89  Pae.  68; 
People  T.  Soap,  127  Cal.  40S,  58  Pac.  771. 
Tbe  sections  of  our  statute  cited  were  adopt- 
ed from  that  state,  and,  since  the  interpreta- 
tion given  to  them  embodies  the  better  rule,  we 


approve  and  adopt  It  Beyond  this  the  court 
ought  not  to  receive  such  evidence,  for  the 
obvious  reason  that,  after  the  verdict  has 
been  rendered,  members  of  the  jury  would  be 
subject  to  all  sorts  of  infiuences  Intraded 
to  Induce  them  to  repent  of  their  decision  and. 
lend  their  aid  In  having  It  revoked.  Th^ 
might  even  he  tampered  witb  and  corrupted, 
so  that  the  integrity  of  the  verdict  would 
rest,  not  upon  the  Integrity  and  honesty  of 
the  jury  during  their  deliberations,  but  upon 
their  susceptibility  to  such  Influences  after 
their  duties  have  been  faithfully  performed 
under  their  oaths.  The  case  at  bar  illus- 
trates the  danger  such  practice  invites.  The 
court  explicitly  and  clearly  Instructed  the 
jury,  in  one  paragrnph  of  the  charge,  that 
tbey  could  find  the  defendant  guilty  of  any 
grade  of  Unlawful  homicide  or  acquit  him, 
according  to  their  view  of  the  evidence  under 
their  oaths.  After  reaching  a  verdict  they 
werebrougbt  intoconrt,  and  through  their  fore- 
man returned  It;  all  of  them  answering  to 
their  names  and  concurring  therein.  Several 
weeks  later  two  of  them  solemnly  swore  that 
they  understood  that  the  Instruction  nleant 
that  they  should  convict  the  defendant  of 
murder  In  the  first  degree  or  acquit  him, 
leaving  them  no  alternative.  Very  naturally, 
the  question  at  once  arises :  What  influenced 
these  mea  to  do  this?  Why  did  they  keep 
silent  so  long?  Had  they  so  read  the  Instruc- 
tions as  they  swear  they  did,  and  forgotten 
tbem?  Their  statements  could  not  he  con- 
tradicted. The  result  is  that  If  their  af- 
fidavits were  to  be  heard,  the  court  could 
not  do  otherwise  than  grant  a  new  trial  on 
the  statements  made  In  them.  We  think  the 
court  properly  rejected  them  as  not  compe- 
tent 

4.  The  court's  rulings  upon  the  admission 
and  exclusion  of  evidence  were  correct  ex- 
cept in  one  instance.  The  homicide  was  tbe 
culmination  of  a  dispute  as  to  the  owners 
ship  of  certain  wood;  tbe  defendant  Insist- 
ing that  it  was  on  ground  within  the  bound- 
aries of  his  homestead  claim  on  tbe  pub- 
lic land.  He  bad  controversies  with  all  of 
his  nelghbora  as  to  his  rlghts-^mong  others, 
with  one  Franklin — and  seems  to  have  eut«>- 
tnlned  the  Idea  that  the  deceased  wltb  Frank-  ' 
lln  and  others  were  engaged  in  a  coniq)lracy 
to  drive  him  from  the  settlement  Franklin 
was  called  as  a  witness  to  prove  tliat  the 
wood  was  entirely  outside  of  defendant's 
boundaries.  Among  other  tblng:*,  he  testi- 
fied in  chief  that  he  and  the  defendant  had 
had  trouble,  but  denied  that  he  had  ever 
tried  to  frighten  blm.  On  cross-examination 
he  was  asked  if  he  had  not  told  one  of  tbe 
other  witnesses  that  be  had  done  so.  He 
was  not  permitted  to  answer.  The  question  as 
put  did  not  call  the  attention  of  the  wit- 
ness to  the  circumstances  of  time  and  place 
of  his  alleged  statement,  so  as  to  lay  the* 
ground  for  the  Introduction  of  contradictory 
evidence,  under  the  statute  <Code  Civ.  Proc. 
{  8380);  it  was  nevertheless  legitimate  cross- 
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examlnatloii,  and  an  answer  should  have  been 
permitted  (Kfpp  t.  SllTerman,  25  Mont  206, 
64  Pac  SS4). 

e.  The  defendant  requested  an  Instruction 
to  tbe  effect  tbat.  In  determining  the  weight 
to  be  given  to  the  testimony  of  every  witness, 
the  jury  bad  a  right  to  consider  bis  ap- 
pearance on  the  standt  his  manner  of 
testifying,  bis  apparent  candor  or  lock 
of  It,  his  apparent  fairness,  and  means 
of  knowledge,  together  with  all  the 
other  facts  and  drcimistances  appearing  in 
the  evidence.  Tbe  court  failed  to  submit 
this  and  gave  Instead  section  3123  of  tbe  Code 
of  Civil  Procedure,  supplemented  by  an  ad- 
dition to  the  effect  that.  If  the  Jury  believed 
that  any  witness  hod  willfully  and  deliber- 
ately testlQed  falsely  to  any  material  matter, 
they  were  at  liberty  to  disregard  bis  testi- 
mony entirely,  except  so  far  as  it  was  cor- 
roborated by  other  credible  evidence  In  the 
case  The  Instruction  requested  should  have 
be&a  given.  It  called  the  attention  of  the 
Jury  particularly  to  matters  which  they 
should  (insider  in  weighing  tbe  testimony, 
and  the  defendant  hod  a  right  to  have  this 
done.  In  other  respects,  we  think  ^e  charge 
waa  full  and  talr,  covering  all  the  phases  of 
tbe  case. 

6.  Though  counsel  contended  earnestly 
that  the  verdict  Is  contrary  to  the  evidence, 
we  think  It  sufficient  to  go  to  the  Jury,  and, 
though  it  is  conflicting  in  important  partlc- 
nlars,  we  cannot  say  that  their  finding  there- 
on was  wrong. 

The  Judgment  and  order  are  reversed,  and 
the  district  court  Is  directed  to  grant  tbe 
defendant  a  new  trial. 

Reversed  and  remanded. 

BIILBURM  and  HOLLOWAT,  JJ,.  concnr. 

<14  Wyo. 

BURNS  V.  CHICAGO,  B.  &  Q.  RT.  CO. 

(Supreme  Court  of  Wyoming.   April  11.  1000.) 

Appeal  and  Error— Record — Necessitt  of 
Bixx  OF  Exceptions. 

Supreme  Court  rule  13  (26  Pac  xii)  pro- 
vides tbat  DOtliing  which  could  tiave  been  prop- 
erly avsiKQed  as.  ground  for  a  new .  trial  will 
be  considered  on  appeal  unless  it  was  properly 
presented  by  motion  for  a  new  trial,  and  such 
motion  waa  overruled,  and  exception  reserved, 
all  of  which  should  be  embraced  in  the  bill  of 
exception.  Rev.  St.  1809,  S  3746.  makes  it  a 
ground  for  a  new  trial  tbat  tlie  verdict  is  con- 
trary to  law.  Section  3742  provides  that  when 
the  decision  objected  to  is  entered  on  the  record 
and  the  grounds  of  objecti<m  appear  in  the 
entry,  the  exception  may  be  taken  by  tbe  par- 
ty caasing  It  to  be  noted  at  the  end  of  the 
entry  tbat  be  excepts.  Section  374S  provides 
tliat,  when  tbe  exception  Is  to  tbe  opinion 
on  a  motion  to  strike,  for  a  nonsuit,  or  for  a 
new  trial  for  misdirection  by  the  court  to 
the  jury,  or  because  the  verdict  or  finding  ia 
against  the  law  or  the  evidence,  the  party^  ex- 
cepting mtist  reduce  his  exception  to  writing 
and  present  it  for  allowance.  After  a  witness 
had  been  called  by  plaintiff,  the  court'sustained 
defendant's  objection  to  tbe  introduction  of  evi- 
dence on  the  ground  of  the  ioBofficiency  of  the 
petition,  to  which  plaintiff  e«epted,  whereupui 


a  verdict  was  directed  for  defendant,  and  such 
facta  were  shown  by  the  journal  entry.  Scld, 
that  assignments  of  error  that  tbe  court  was  in 
error  in  overruling  a  motion  for  a  new  trial, 
dismissing  tbe  petition,  and  that  tbe  verdict  was 
contrary  to  law,  could  not  be  considered  on  ap- 
peal, in  the  absence  of  any  bill  of  exceptiona 
showing  proper  presentation  of  the  question  hy 
a  motion  for  a  new  trial,  as  section  3742  ia  not 
intended  as  a  substitute  for  a  bill  of  exceptions, 
where  tbe  exception  relates  to  matters  occurring 
during  the  trial. 

Error  to  District  Conrt,  Sheridan  County; 
C.  H.  Parmelee,  Judge. 

Action  by  James  Bums  against  tbe  Chicago, 
Burlington  &  Qnlncy  Railway  Company. 
Judgment  In  favor  of  defendant  and  plain- 
tiff brings  error.  DtsmisseO. 

Robert  P.  Parker,  for  plaintiff  In  error. 
E.  E.  Lonabaugh,  T.  F.  Burke,  and  N.  E. 
Qrig^s,  for  defendant  In  error. 

POTTER,  O.  J.  This  cause  was  heard  on 
the  motion  of  defendant  In  error  to  dismiss, 
on  the  ground  that  no  reviewable  error  Is 
presented.  The  cause  was  brought  In  the 
district  conrt  by  the  plaintiff  In  error  to 
recover  damages  for  the  alleged  killing  of 
certain  cattle  of  plaintiff  by  an  engine  or 
engines  of  the  defendant.  A  jury  trial  was 
bad  resulting  In  a  verdict  for  tbe  defendant, 
whereupon  judgment  was  rendered  dismiss- 
ing the  cause  and  awarding  defendant  its 
costs.  Tbe  petition  in  error  complains  of 
tbat  judgment  and  assigns  as  error:  <1) 
That  tbe  court  erred  In  overruling  plaintiff's 
motion  for  new  trial.  (2)  Tbat  tbe  court 
erred  in  dismissing  plalntitTs  petition.  (3) 
That  the  verdict  is  contrary  to  law. 

There  is  no  hill  of  exceptions  In  the  record, 
nor  Is  It  claimed  that  a  bill  was  prepared  or 
allowed,  although  It  appears  by  a  jonrnal 
entry  that  time  was  granted  within  which 
to  reduce  exceptions  to  writing,  which  time 
has  expired.  It  is  clear,  therefore,  that  none 
of  the  errors  assigned  are  presented  In  a 
manner  to  authorize  their  review  In  this 
court  Rule  13  (26  Pac.  xii),  so  often  re- 
ferred to  in  former  decisions,  provides  tbat 
"nothing  which  could  have  been  properly 
assigned  as  a  ground  for  a  new  trial  In  tbe 
court  below  will  be  considered  In  this  court, 
unless  It  shall  appear  that  tbe  same  was  prop- 
erly pr^ented  to  tbe  court  below  by  a  mo- 
tion for  a  new  trial,  and  that  such  motion 
waa  overruled,  and  exception  waa  at  tbe 
time  resei'ved  to  such  ruling;  all  of  which 
shall  be  embraced  In  the  bill  of  exceptions." 
That  the  verdict  is  contrary  to  law  Is  made  by 
statute  a  ground  for  Its  vacation  and  a  new 
trial.  Rev.  St  1890,  fi  3746.  Hence,  in  tbe 
absence  of  a  bUl  of  aceptions  showing  that 
such  question  was  prc^terly  presented  to  tbe 
court  below  by  a  motion  to  vacate  or  for  a 
new  trial,  It  cannot  be  considered  In  this 
court  on  error.  It  has  been  settled  in  this 
jurisdiction  by  a  long  line  of  decisions  that 
a  motion  for  new  trial  must  be  embraced  In 
a  bill  of  ezc^Uona  to  become  part  of  the 
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record,  and  as  there  1b  no  bill  In  this  record, 
and  therefore,  no  motion  for  new  trial  which 
this  court  can  consider,  It  follows  that  we 
cannot  review  the  action  of  the  court  be- 
low In  oTermllng  the  motion  for  new  trial. 
Unless  the  verdict  la  contrary  to  law  as  al- 
leged It  Is  not  perceived  that  the  Judgment 
is  erroneous  or  prejodlctal,  though  perhaps 
It  shonld  have  been  entered  In  a  slightly 
different  form. 

We  cannot  agree  with  the  contention  of' 
counsel  for  plaintiff  In  error  that  the  error 
alleged  appears  upon  the  record  proper.  It 
appears  that  in  the  journal  entry  of  the  trial, 
Terdlct,  and  Judgment,  It  is  recited  that  after 
the  Jury  were  Impaneled  and  sworn,  and  a 
witness  had  been  called  by  the  plaintiff, 
the  court  sustained  defendant's  objection  to 
the  introduction  of  any  evidence  by  the  plain- 
tiff on  the  ground  of  the  Insufficiency  of 
the  allegations  of  the  petition  to  comtitute 
a  cause  of  action,  to  whlt^  ruling  the 
plaintiff  excepted;  and  that  therenpon  the 
court  directed  the  Jury  to  return  a  verdict 
for  tSxB  defendant;  but  no  exception  to  that 
direction  seems  to  have  beai  «it»ed.  Coun- 
sel takes  the  position  that  the  final  result 
followed  the  ruling  of  the  court  sustaining 
the  objection  to  the  introduction  of  evidence, 
to  which  an  ^ceptlon  was  entered  on  the 
Journal,  and  it  is  argued  that  as  the  case 
therefore  presents  the  single  auestlon  of  law 
whether  the  petition  states  a  cause  of  ac- 
tion, no  new  trial  or  motion  for  new  trial 
was  necessary,  since  the  statute  deflncs  a 
new  trial  as  a  re-examlnatlon  In  the  same 
court  of  an  Issue  of  fact,  after  a  verdict  by 
a  Jury,  report  of  a  referee  or  master,  or  a 
decision  by  the  court  It  Is  to  be  observed, 
however^  in  the  first  place,  that  though  the 
court  ruled  on  the  trial  that  no  evidence 
could  be  received  for  the  plaintiff,  on  the 
ground  above  mentioned,  the  Issue  between 
the  parties  was  nevertheless  one  of  fact: 
the  answer  denied  some  of  the  material  al- 
l^ations  of  the  petition,  which,  assuming 
that  they  would  authorize  recovery,  would 
require  proof  on  the  part  of  the  plaintlfT. 
And  shonld  the  Judgment  be  reversed  it  is 
not  perceived  that  this  court  could  do  other- 
wise tlian  order  the  verdict  vacated  and  re- 
mand the  cause  for  a  new  trial  upon  the 
issues  of  fact  This  court,  certainly,  could 
not  presume  the  denied  allegations  of  the 
petition  to  be  true  and  direct  a  judgment  for 
the  plaintiff,  without  proof  on  his  part 

Again,  although  the  statute  provides  that 
"when  the  decision  objected  to  Is  entered 
on  the  record,  and  the  grounds  of  objection 
appear  in  the  entry,  the  exception  may  be 
taken  by  the  party  causing  it  to  be  noted  at 
the  end  of  the  entry  that  he  excepts"  (Rev. 
St  1899,  i  3742),  that  provision  applies  only 
where  the  decision  would  properly  l>e  entered 
of  record,  If  no  exception  was  taken  to  it 
Loclchart  v.  Brown,  31  Ohio  St  431.  Our 
Code  provisions,  including  the  statute  above 


quoted,  were  taken  from  the  statutes  of 
Ohio;  and  In  the  Ohio  case  above  cited.  It 
was  said  that  such  statute  "Is  not  Intended 
aa  a  substitute  for  a  bill  of  exceptions, 
where  the  exception  relates  to  matters  oc- 
cuTTlng  during  the  trial."  In  that  case  the 
exception  related  to  the  charge  of  the  court 
to  the  Jury,  and  It  was  held  that  the  chaise 
excepted  to  was  improperly  made  a  part  of 
the  entry,  and  was  not  reviewable  in  the 
alffience  of  a  bill.  We  do  not  think  that  the 
Tullngs  of  the  court  during  the  progress  of 
an  ordinary  trial  on  the  admission  and  re- 
jection of  evidence  are  properly  or,  usually 
entered  upon  the  Journal  record  of  the  court, 
and  clearly  they  are  not  required  to  be  ao 
entered,  it  might  therefore  be  seriously 
questioned  whether  the  recital  found  in  the 
entry  in  the  case  at  bar  as  to  the  objection 
to  the  Introduction  of  evidence  and  the  de- 
cision thereon  was  properly  there,  or,  being 
there,  constituted  a  proper  record  of  the  oc- 
currence. And  the  same  might  be  said  re- 
specting the  alleged  direction  to  the  Jury. 

However,  as  to  the  assignments  of  error 
In  this  case,  the  matter  is  set  at  rest  by  sec- 
tion 3743,  Rev.  St  1890,  which  provides  that 
when  **tlie  exception  Is  to  the  opinion  of  the 
court  on  a  motion  to  direct  a  nonsuit,  to 
arrest  the  testimony  from  the  Jury,  or,  for 
a  new  trial  for  misdirection  by  the  court 
to  the  Jury,  or  because  the  verdict,  or  if  a 
jury  was  waived^  the  finding  of  the  court,  is 
against  the  law  or  the  evidence,  the  party 
excepting  must  reduce  his  exception  to  writ- 
ing, and  present  it  to  the  court  •  •  •  for 
allowance." 

The  motion  to  dismiss  will  be  granted, 
and  the  cause  accordingly  dismissed. 

BEARD  and  SCOTT.  JJ.,  concur.  * 


a4  Wyo.  BU> 

METZ  V.  WILLITTS. 
( Supreme  Court  of  WfomiDg.   April  23,  lOOG.) 

1.  Trial— Evidence— MonoR  TO  Stbike  fob 

Irrelevancy. 
A  motion  to  strike  for  irrelevancy,  which 
goes  to  all  the  testimony  of  a  witness  or  all  of 

the  testimouy  in  a  case,  is  improperly  sustained 
if  any  of  the  testimony  is  relevant  to  the  issue. 

[Ed.  Note.— For  cases  in  point  see  vol.  40, 
Cent.  Dig.  Trial,  §  248.] 

2.  Same— Duty  of  Moving  Party. 

It  is  tbe  duty  of  the  party  movine  to  strike 
for  irrelevancy  to  as-sign  witli  particiuarity  the 
irrelevant  evidence  to  whicb  liis  motion  is  di- 
rected, and  not  to  include  relevant  testimony. 

[Ed.  Note.— For  cases  in  imint,  see  vol.  46, 
Cent.  Dig.  Trial.  |  248.j 

3.  Saue. 

A  motion  to  strike  for  irrelevancy  goes  to 
the  admissibility  of  the  evidence,  and  not  to  its 
weight  or  sufficiency ;  and  the  rnie  is  the  same 
in  trials  to  the  court  as  in  jury  trials. 

[Ed.  Note.— For  cases  In  point  see  vol.  40, 
Cent.  Dig.  Trial,  S  250.] 

4.  Same— Gbounob  fob  Motion. 

In  an  action  to-  recover  a  certain  sum  al- 
lied to  be  due  plaintifC  from  defendant  on  the 
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sale  to  the  latter  of  hoy  and  certain  paahire 
feed,  for  which  defenciant  promised  to  pay,  a 
ITOund  of  a  motion  to  strike  out  testimony,  to 
wit,  that  the  cause  of  action,  if  any,  pliUntifC 
has  gainst  defendant  would  be  one  of  nonac- 
ceptance,  and  not  of  sale  and  delivery,  and  the 
evidence  is  wholly  insufficient  to  sustain  the 
allegatioDs  of  plaintiff,  was  not  a  ground  for 
striking  out  the  evidence  unless  all  of  the  evi- 
dence was  irrelevant  to  the  issue. 
6.  Appeal  and  Ebbob— Motions  to  Stbikb 
Out— Questions  fob  Review. 

Where,  in  a  trial  to  the  court,  all  the  evi- 
dence in  tlw  case  was  strnck  oat  on  defendant's 
motion,  and  a  finding  for  defendant  was  based 
on  the  absence  of  evidence  in  support  of  plain- 
tiff's cause  of  action,  the  sufficiency  of  the  tes- 
timony as  shown  by  the  record,  not  having  been 

Kroperly  passed  on  by  the  trial  court,  was  not 
efore  the  appellate  court  for  consideration,  and 
the  sole  question  was  as  to  the  action  of  the 
trial  court  in  excluding  the  testimony. 
&  Triai^Motioh  to  Stbise  Out  Evidence— 
Gbouhds. 

Where  plaintiff  submitted  relevant  evidence 
Qpon  the  issues  in  the  case,  he  bad  a  right  to 
have  it  remain  in  the  case,  and  its  sufficiency 
tested  by  a  proper  motion,  or  by  a  finding  of 
the  court  on  the  final  submission  of  the  case, 
so  that  on  the  record  he  could,  if  such  ruling 
or  finding  was  adverse  to  him,  be  in  a  position 
to  have  the  question  reviewed  by  the  appellate 
court:  and  the  action  of  the  court  in  striking 
out  plaintiff's  evidence,  on  the  ground  that  the 
same  was  insufBcient  to  make  oat  bis  case,  was 
error. 

Error  to  District  Court,  Sheridan  Ck>nnty; 
G.  H.  Purmelee,  Judg& 

Action  by  W.  S.  Metz  against  J.  O.  W!i- 
Iltts.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed. 

Metz  &  Satftett,  for  plaintiff  in  error.  B. 
E.  Enterline,  tor  defendant  In  error. 

SCOTT,  J.  Plaintiff  and  defmdant  In  er- 
ror were  respectively  plaintiff  and  d^endant 
below,  and  for  convenience  will  be  designated 
as  sncb  In  this  opinion.  Hie  plaintiff  brought 
tbis  action  to  recorer  me  earn  of  948S,  al- 
lied to  be  due  upon  a  sale  of  72  tons  of  bay 
and  the  pasture  feed  upon  from  600  to  700 
acres  of  land,  and  for  wblch  he  dalms  de- 
fendant promised  to  pay  for  tbe  hay  at  the 
rate  of  fi  per  ton,  and  9200  for  the  pasture, 
with  Interest  from  October  10,  1904,  tbe  date 
of  mich  all^^ed  sale.  Tbe  case  was  tried 
to  Ibe  court  witbout  a  Jury,  and  Ju^ment  of 
dismissal  was  rendered  In  favor  of  defendant 
and  for  costs.  The  idatntiff  brings  tbe  case 
here  on  error. 

1.  Tbe  plaintiff  was  sworn  and  testified  as 
a  witness  In  his  own  behalf,  and  rested  bis 
case  upon  bis  own  testimony  ^  and  certain 
letters  which  he  identified  as  having  be«i 
written  by  dtfendant  and  which  were  ad- 
mitted In  evidence.  Thereupon  the  defOnd- 
ant  moved  "to  strike  out  all  tbe  testimony  of 
the  plaintiff,  for  tbe  reason  tiiat  the  same  Is 
Irrelevant;  that  tbe  cause  of  action,  If  any, 
plaintiff  has  against  defendant  would  be 
one  of  nonacceptance,  and  not  of  sale  and 
delivery,  and  tbe  evidence  is  wholly  Insuffl- 
dait  to  sustain  the  allegations  of  the  plain- 


tiff." The  motion  was  sustained,  to  which 
ruling  plaintiff  excepted,  and  sncb  ruling  Is 
here  assigned  as  error.  Tbe  Judgment  recites 
that  "tbe  defendant  by  his  counsel  moved  to 
strike  out  tbe  testimony  of  the  plaintiff  and 
difflnlBS  the  action,  and  the  court,  being  now 
fully  advised  In  tbe  premises,  doth  sustain 
tbe  motion,  and  doth  find  generally  for  tbe 
defendant,"  and  Judgmmt  was  rendered  dis- 
missing tbe  case  and  for  costs  In  favor  of  the 
d^endant  A  motion  to  strike  for  irrele- 
vancy, which  goes  to  all  the  testimony  of 
a  witness  or  all  of  the  testbnony  in  a  case, 
Is  Improperly  sustained  If  any  of  the  testi- 
mony is  relevant  to  the  issue;  and,  converse- 
ly, it  should  only  be  sustained  when  all  of 
the  evidence  Is  Irrelevant  to  the  issue. 
Wandllng  v.  Straw,  25  W.  Va.  692.  The  au- 
thorities are  numerous,  and  all  agree  that 
when  the  motion  is  directed  to  relevant,  as 
well  as  Incompetent  and  irrelevant,  testimony, 
tbe  motion  should  be  denied.  It  Is  the  duty 
of  the  moving  party  to  point  out  with  partic- 
ularity tbe  irrelevant  evidence  fo  which  his 
motion  is  directed  and  not  to  include  relevant 
testimony.  22  Ency.  PI.  ft  Pr.  1318,  and  cases 
there  cited.  A  case  recently  decided  by  the 
Supreme  Court  of  Montana  is  to  the  same 
effect.  Dorals  v.  Doll  et  al.,  83  Pae.  884. 
Such  a  motion  goes  to  the  admissibility  of 
the  evidence  and  not  to  its  weight  or  suffl- 
clenc}'.  The  rule  la  clearly  stated  In  Wilcox 
V.  Stephenson,  30  Fla.  377,  11  South.  659, 
where  tbe  following  language  Is  used :  "Mo- 
tions to  strike  out  evidence  that  has  been  in- 
troduced in  a  cause  *  *  •  must  be  pred- 
icated upon  some  feature  of  Irrelevancy,  In- 
competency, legal  inadmissibility,  or  imper- 
tlnency  In  the  evidence  itself  that  Is  struck 
at"  The  court  further  said:  "When  the 
plaintiff  rested  his  case  upon  testimony  rel- 
evant pertinent,  and  proper  so  far  as  It 
went,  but  which  in  the  conception  of  the  de- 
fendant was  InsutQctent  to  warrant  the  re- 
covery claimed  because  of  the  absence  of 
proof  of  other  facts  upon  other  Issues  neces- 
sary to  be  proved  before  recovery  could  legal- 
ly be  had,  the  proper  way  to  have  availed 
himself  of  sutih  defect  was  to  have  request- 
M  an  Imtruction  from  the  court  to  tbe  Jury 
to  the  effect  that  unleas  the  unproved  fact 
ctmtended  for  was  proven,  thm  under  the 
law  the  plaintiff  could  not  recover,  or  be 
might  also  bave  availed  himself  of  the  defect 
by  demurring  to  the  evidence."  That  was  a 
Jury  trial,  but  we  do  not  think  tbe  rule  is 
different  when  the  trial  is  to  tbe  court  A 
party,  having  Introduced  evidence  material 
to  tbe  Issue  lias  a  right  to  bave  that  evidence 
remain  in  the  case,  and  its  sufficiency  can 
only  be  challenged  in  tbe  proper  way. 

Defendant's  motion  was  not  for  Judgment 
for  failure  of  the  plaintiff  to  prove  his  case, 
but  was  solely  for  the  purpose  of  striking  out 
the  evidence  of  the  plaintiff.  Tbe  last  ground 
of  the  motion,  viz. :  "That  the  cause  of  ac- 
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tlon.  If  any,  plaintiff  baa  agalnat  defendant 
would  be  one  of  nonacceptance,  and  not  of 
sale  and  dellveiy,  and  tbe  evidence  Is  wholly 
insuffldent  to  snstaln  tbe  allegation  of  the 
plaintiff,^  was  not  a  gronnd  for  striking  out 
the  evidence,  nnless  all  of  tbe  evidence  was 
Irrelevant  to  the  lBsa&  We  have  examined 
Ihe  excluded  evidence^  and  we  find  that  there 
was  relevant  and  competent  evidence  upon 
the  Issues  of  the  case.  Itlstmethatln  a  trial 
without  a  Jury  the  conrt  Is  the  judge  of  the 
evidence  as  well  as  of  the  law;  but  the  evi- 
dence was  not  permitted  to  remain  In  tbe 
case,  and  Its  sufficiency  determined  as  In  a 
motion  for  Judgment  for  failure  In  proof,  or 
by  demurrer  to  the  evidence,  nor  was  there 
any  motion  fbr  nonsuit  or  directed  verdict 
aa  is  resorted  to  In  a  trial  by  Jnry,  or  for 
Judgmott  for  defendant  upon  plaintiff's  evi- 
dence. In  all  such  eases  tbe  motion  la  direct- 
ed to  the  Bufflclency  of  tbe  evidence,  and  not 
to  Its  fldmlsBlbtllty.  If.  as  stated  In  tbe  mo- 
tion, the  evidence  was  Insufficient  to  sustain 
tbe  allegations  of  the  plaintiff,  that  matter 
would  be  determined  by  the  cmrt,  and  Its 
finding  should  be  upon  tbe  sufficiency  or  In- 
mfflclency  of  such  evidence^  Tbe  court  hav- 
ing excluded  all  the  evidence  In  tbe  case  the 
findlDg  for  the  defendant  was  based  of  neces- 
tity  upon  tbe  absoice  of  any  or  all  evidence 
In  support  of  plaintiff's  cause  of  action. 
Then,  there  being  no  evidence  before  tbe 
court  upon  which  to  base  a  finding  as  con- 
tended by  and  for  the  plaintiff,  the  sufficiency 
of  the  excluded  testimony  as  shown  by  the 
record  not  having  been  properly  passed  on  by 
the  court  is  not  before  us  for  consideration. 
The  sole  and  only  question  here  is  as  to  the 
action  of  tbe  court  In  excluding  tbe  testi- 
mony. We  are  of  the  opinion  that  tbe  plaintiff 
having  submitted  relevant  evidence  upon  the 
Issue  that  be  bnd  a  riglit  to  have  it  remain 
In  tbe  case,  and  Its  eoIBclency  tested  by  a 
proper  motion,  or  by  a  finding  of  tbe  court 
upon  tile  fioal  submission  of  tbe  case,  so  that 
upon  tbe  record  be  could,  if  such  ruling  or 
finding  was  adverse  to  bim,  be  ^n  a  position 
to  have  tbe  question  here  reviewed,  and  that 
this  was  a  substantial  rigbt  of  which  be  was 
deprived  by  tlie  ruling  of  tbe  court.  It  was 
said  in  McFnrlaud  v.  Bellows.  49  Mo.  311: 
"There  is  no  law  In  this  state  authorizing  the 
court  at  the  close  of  plaintiff's  case  to  strike 
out  bis  testimony  on  tbe  ground  that  the 
same  Is  insufficient  to  make  out  a  case  for 
plaintiff."  What  Is  there  stated  we  may 
with  equal  propriety  say  as  to  tbls  Jurisdic- 
tion, nor  la  it  contended  by  defendant  that 
there  Is  here  precedent  for  tbe  rule  Invoked 
by  him. 

For  tbe  error  committed  In  sustaining  de- 
fendant's motion  to  strike  out  plaintiff's  testi- 
mony tbe  judgmoit  la  reversed,  and  a  new 
trial  granted. 

rOTTEB,  a      and  BBABD,  J.,  concor. 


a4  yrro.  eoi) 

HABDSLU7  T.  KINO. 

(Snprame  Court  of  Wyoming.  April  28.  1808L 
On  Rehearins.  Juna  12,  1906.) 

1.  Animals— Tbespass—Oattlx  SxaATiiia  ox 
Uninclosed  Lands. 

No  actionable  tre8i>ass  is  ccnnmitted  on  on- 
Inclosed  l&udB  by  reason  of  cattle  straying  tha» 
on  from  odjoining  lands. 

[Ed.  Note.— For  eases  in  point,  see  voL  % 
Cent  Dig.  Animals.  SS  343.  168,  833.] 

2.  Sams— ITn  IN  CLOSED  Lands. 

Landa  not  sepnrated  from  government  iandi 
by  a  fence  are  to  be  regarded  as  aninclosed  la 
respect  to  cattle  straying  thereon  from  adjoin' 
lug  lands. 

[VUL  Note. — For  cos^s  In  poln^  aee  vol.  X 
Cent.  Dig.  Animals,  |  830.] 

8.  PunLio  Lands  — ITnlawvul  iNCLOsnsx— 

Exclusive  I'dssession. 

iij  unlawfully  inclosing  government  lands 
with  ills  own,  one  acquires  no  right  to  the  ex- 
clusive possession  of  such  government  lands; 
nor  can  be,  by  the  Inclosure,  deprive  others 
from  peaceably  turoing  cattle  thereon. 

(Ed.  Note. — For  cases  Id  point,  see  toI.  41- 
Cent.  Dig.  Public  Lands,  |  2i).] 

4.  Animals— Tbesf ass— Actions— PiuDina 
AND  Fboop. 

Where  plaintiff  Inclosed  with  his  own  laod 
certain  government  lands  and  also  defendant's 
homestead,  and  cattle  were  driven  into  tbe 
IncloHcd  land  through  a  part  of  the  fence  owned 
by  defendant,  defendant  could  show,  under  a 
general  denial,  in  an  action  by  plaintiff  to  re- 
cover damages  by  reason  of  the  cattle  straying 
on  his  land,  in  contradiction  of  plaintiff's  evi- 
dence that  the  cattle  were  driven  from  defend* 
ant's  lands  onto  plalntiS'a,  that  they  were  only 
being  driven  from  defendant's  lanua  onto  the 
goverment  land. 

5.  Sams}— TBESPAsa— What  Constitutes. 

Where  cattle  stray  onto  uninclosed  land, 
the  driving  of  them  therefrom  by  their  ownw 
does  not  conatltute  an  actionable  ti-esposa. 

Error  to  District  Court.  Albany  ConntT; 

Charles  E.  Carpenter,  Judge. 

Action  by  James  King,  Sr.,  against  James 
Hardman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

N.  K.  Corthell,  for  plaintiff  in  error,  n.  Y. 
B.  Oroesbeek.  tor  defendant  In  error. 

BEAItD,  J.  The  defendant  in  error,  James 
King,  Sr.,  commenced  this  action  agalnat  tbe 
plaintiff  in  error,  James  Hardman,  In  tbe 
district  court  of  Albany  connfy,  to  recover 
damages  for  allied  trespass  upon  bla  lands. 
Tbe  petition  is  in  two  counte  one  charging 
a  continuing  trespass  In  1903.  and  the  other 
a  like  trespass  In  IIX^  Both  counts  are 
Identical  acept  as  to  tbe  year,  and  allege 
tbat  on  the  Ist  day  of  Jnne  of  said  years 
and  on  divers  other  days  between  tbat  day 
and  the  7th  day  of  September  In  said  yean, 
said  defendant  unlawfully  and  with  fwce 
broke  and  entered  the  dnse  of  plalntltt  sitfr 
ated  around  and  Inclosing  tbe  fallowing  lands 
and  premises  of  plaintiff,  to  wit:  Sections 
8,  S,  9. 16,  and  17,  townsblp  13  K,  Bangs  IS 
W.,  In  All»ny  county.  Wyo.,  and  depastured 
the  same  and  said  lands  of  plaintiff  with 
cattlei  trod  down  the  paw  and  cca2«  of 
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plaintiff,  and  converted  the  seme  to  bis  own 
use,  and  otherwise  Injured  the  said  lands  and 
premises  of  plaintiff,  to  his  damage  in  the 
sum  of  f  too,  for  which  sum,  with  interest  he 
prayed  judgment  The  defendant's  answer  to 
each  count  of  the  petition  was  a  general  de- 
nial. The  case  was  tried  to  a  jury,  resulting 
in  a  Terdict  for  plaintiff  on  both  counts.  A 
motion  for  new  trial  was  denied  by  the 
court.  Judgment  entered  on  the  verdict  and 
defendant  brings  error. 

It  was  admitted  at  the  trial  that  King  was 
the  owner  of  sections  3,  5,  9,  and  17.  and  thai 
he  had  a  lease  of  seftion  16.  It  was  also 
conceded  in  argument  in  this  court  that 
King's  lands,  except  a  small  fraction  of  sec- 
tion 17  and  a  part  of  section  IG,  were  inclos- 
ed by  a  fence,  which  laclosure  also  included 
sections  4,  8,  W.  10,  and  part  of  S.  E.  % 
10,  which  were  vacant  unoccupied  govern- 
ment lands,  and  also  included  the  N>  E.  % 
of  section  10,  upon  which  Jessie  K.  Hard- 
mau,  daughter  of  plaintiff  In  error,  had  a 
homestead  fllli^.  King  owned .  the  greater 
part  of  this  fence,  but  there  was  a  small 
part  of  it  extending  across  the  southeast 
corner  of  said  homestead,  which  belonged  to 
Hardman  or  to  said  entrywomen,  in  which 
piece  of  fence  there  were  bars  opening  onto 
the  county  road.  It  was  through  these  bars 
that  Hardman  turned  his  cattle  onto  said 
homestead  and  allowed  them  to  roam  at 
will.  There  is  no  evidence  in  the  record 
that  he  at  any  time  drove  the  cattle  from 
either  said  homestead  or  the  government 
lands  onto  King's  land.  The  cattle  were 
peaceably  put  upon  said  homesteai)  and  with- 
out objection  from  any  one.  and  from  there 
they  strayed  npon  King's  land;  there  being 
no  fence  separating  bis  lands  from  said  home- 
stead or  the  government  lands  Included  In  the 
Inclosure.  Two  witnesses  on  beha'f  of  King 
testified  that  on  one  occasion,  about  June  20 
or  21,  1904,  Hordman's  son  drove  the  cattle 
from  the  west  part  of  section  10  onto  section 
17,  while  Hardman's  son.  who  did  this  driv- 
ing of  the  cattle,  testified  on  bebalf  of  bis 
fatber  that  be  drove  them  from  section  16, 
through  a  part  of  sectitm  %  onto  section  8, 
a  government  section.  That  Is  about  the 
only  conflict  In  any  material  part  of  the  tes- 
timony. It  was  agreed  at  the  trial  that  the 
value  of  pasturage  for  cattle  In  that  section 
of  the  country  was  25  cents  per  bead  per 
month. 

The  court,  orer  tbe  objection  of  counsel  for 
Hardman,  Instructed  the  jnry  as  follows; 
"The  jnry  are  fnstructed  to  find  for  the 
plaintiff,  James  King,  Sr.,  npon  tbe  two 
causes  of  action  of  bis  petition,  and  to  assess 
such  damages  under  each  cause  of  action  as 
tbey  shall  find  from  the  evidence  that  said 
plaintiff  Is  entitled  to  for  the  trespasses  al- 
leged In  the  said  causes  of  action  on  his  peti- 
tion." This  was  the  only  lnstrnctlon  given  to 
the  jnry,  except  onte  as  to  Interest  Counsel  for 
Hardman  requested  the  court  to  Instruct  the 
jory  tbat  "onder  tbe  evidence  tbe  plaintUC 


cannot  recover  anything  upon  the  first  cause 
of  action.  You  are  therefore  instructed  to 
find  for  the  defendant  upon  that  cause  of 
action."  A  like  instruction  was  request- 
ed as  to  the  second  cause  of  action. 
Counsel  for  Hardman  also  reciuested  the 
court  to  give  the  following  Instructions: 
"The  plaintiff  cannot  recover  for  any  damsge 
done  by  tbe  defendant's  cattle  to  tbe  plain- 
tiff's lands,  or  for  any  grass  consumed  by 
them,  except  such  as  may  have  been  caused 
by  the  act  of  the  defendant  or  his  agent  in 
driving,  herding,  or  beeping;  his  cattle  upon 
plaintiff's  lands."  Also:  "The  law  does  not 
allow  recovery  for  damages  caused  by  stray- 
ing cattle.  It  Is  the  duty  of  the  landowner 
to  fence  against  them.  Only  where  cattle 
are  herded,  put,  or  kept  by  the  owner  upon 
another's  land  can  there  be  any  such  recov- 
ery." A  number  of  other  Instructions,  em- 
bracing the  same  idea  as  In  the  last  two 
above  set  out,  but  In  different  language,  were 
requested.  The  court  refused  to  give  any  ot 
the  instructions  so  requested.  To  the  giv- 
ing of  the  instruction  which  was  given,  and 
to  the  refusal  of  the  court  to  Instruct  as  re- 
quested, counsel  for  Hardman  duly  excepted, 
and  assigns  such  giving  and  refusal  as  error. 
It  was  also  made  a  ground  In  the  motion  for 
a  new  trial  that  tbe  verdict  was  not  sustain* 
ed  by  sufficient  evidence. 

The  theory  of  counsel  for  defendant  in 
error  seems  to  be  that  all  he  was  required 
to  do  was  to  show  that  the  cattle  were  upon 
the  land  and  that  that  constituted  a  tres- 
pass  for  which  King  was  entitled  to  recover 
damages  unless  Hardman  could  justly  by 
proving  that  the  cattle  had  strayed  there  from 
tbe  adjoining  lands;  and  this  seems  to  hav& 
been  tbe  view  token  by  the  court  It  Is  eettled 
in  this  state  tbat  no  actionable  trespass  is 
committed  upon  unlnclosed  lands  by  reason 
of  cattle  straying  tbereon  from  adjoining 
lands.  Cosfriff  Brps.  v.  Miller,  10  Wyo. 
190,  68  Pac.  200,  08  Am.  St  Bep.  077;  Martin 
V.  Platte  Valley  Sheep  Co.,  12  Wyo.  412,  7& 
rac.  S71,  78  Pac.  1003;  Haekins  v.  Andrews, 
12  Wyo.  ^8.  TO  Fac.  688.  In  this  case  tbe 
lands  of  King  must  be  regarded  as  unln- 
closed. Tbey  were  not  separated  from  the 
government  lands  nor  from  said  homestead 
by  a  fence,  and  King  couTd  acquire  no  right 
to  the  exclusive  possession  of  tbe  govern- 
ment lands  by  reason  of  having  unlawfully 
Inclosed  them  with  his  own,  nor  could  he  by 
such  inclosure  deprive  Hardman  or  anyone 
else  from  peaceably  turning  cattle  thereon. 
Clemmons  v.  Gillette  (Mont)  83  Pac.  870. 
He  did  not  own  the  fence  or  the  bars  through 
which  the  cattle  were  driven  into  tbe  Inclo- 
sure, nor  tbe  land  upon  which  they  were 
turned  loose.  In  order  therefore  to  make 
out  a  case  of  trespass  under  such  drcum- 
stances  It  was  necessary  for  lilm  to  allege- 
and  prove  that  the  cattle  were  put  upon  his 
land,  and  It  was  not  sufficient  to  show  that 
they  had  been  put  on  adjoining  lands  and 
were  afterwards  found  on  bis  land.  Merrltt 
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T.  Hill,  104  Cal.  184.  37  Pac.  893;  Walker 
V.  Bloomiugcamp,  34  Or,  391,  43  Pac.  175,  56 
Pac.  809.  The  burden  was  ujjon  King  to 
prove  a  trespass,  and  to  do  so  he  offered 
evidence  tbat  at  one  time  the  cattle  were 
driven  by  Hardman's  son  from  section  16  to 
section  17,  tbus  tending  to  sbow  tliat  they 
■were  being  herded  and  kept  on  his  land.  To 
negative  the  holding  or  berding  Hardman  In- 
troduced evidence  that  they  were  not  so 
driven  but  were  being  driven  from  King's 
lands  onto  the  government  land.  This  evi- 
dence was  not  in  the  nature  of  a  Justifica- 
tion but  In  denial  of  a  herding  of  the  cattle 
on  King's  land  and  was  admissible  under 
the  general  denial,  and  the  question  as  to 
which  of  these  statements  was  true  should 
have  been  submitted  to  the  jury  under  proper 
Instructions.  If  the  former  was  true  King 
would  be  entitled  to  recover  such  damages  as 
the  evidence  showed  he  sustained  by  such 
wrongful  act;  but,  on  tlie  other  hand,  If  the 
cattle  had  strayed  onto  King's  land  and  were 
simply  being  driven  thereform,  that  fact 
would  not  constitute  an  actionable  trespass 
for  which  he  could  recover  damages. 

The  district  court  erred  In  giving  the  per- 
emptory instruction  to  the  jury  to  find  for 
King  on  both  causes  of  action,  and  In  refusing 
to  Instruct  to  find  for  Hardman  on  the  first 
cause  of  action  and  in  refusing  to  instruct 
that  King  could  not  recover  for  any  damages 
done  by  cattle  straying  upon  his  unlnclosed 
lauds  from  adjoining  lands.  For  the  errors 
above  pointed  out.  the  Judgment  of  the  dis- 
trict court  Is  reversed,  and  the  cause  remand- 
ed for  a  new  trlaL 

Reversed. 

FOTTEB,  0.  J.,  and  SCOTT,  J.,  concur. 

On  Rehearing. 

SCOTT,  J.  Defendant  in  error  has  filed 
a  petition  for  rehearing.  Bis  cblef  conten- 
tlon  is  that  he  was  the  owner  of  the  fence 
and  bars  through  which  the  cattle  were  driv- 
en into  the  IncIoBure.  This  question  was 
considered  In  the  opinion  filed.  Besides  the 
record  falls  to  disclose  any  evidence  or  claim 
of  title  by  him  to  the  fence  or  the  bars  or 
the  land  upon  which  they  were  situated. 
The  fence  and  bars  through  which  the  cattle 
were  turned  into  the  Inclosure  were  located 
and  upon  land  covered  by  a  homestead  fil- 
ing, and  for  which  act  the  entryman  did  not 
complain;  nor  could  King,  he  being  a  stran- 
ger to  the  title.  In  so  far  as  King's  rights 
were  concerned,  the  cattle  were  then  lawfully 
within  the  Inclosure,  which  included  un- 
appropriated public  land,  and  if  they  strayed 
or  roamed  at  will  upon  and  depastured  deed- 
ed or  leased  land  no  trespass  was  committed; 
and  Hardman  also  had  the  undoubted  right 
to  have  his  cattle,  they  being  lawfully  within 
the  Incloauro,  Kraze  upon  the  unappropriated 
public  lauds  tbcrcln.  Hecht  v.  Harrison.  5 
Wjo.  270,  40  Pac.  30G.   Xo  question  la  pre- 


sented In  the  petition  which  waa  not  car©* 
fully  considered  In  the  opinion  filed. 

Rehearing  denied. 

POTTER,  C.  J.,  and  BEARD,  concur. 


(12  Idaho,  US) 
SWANSON  T.  OBOAT  et  aL 
(Supreme  Court  o£  Idaho.  March  6,  1008.) 

1.  Appeal— Pboceedi NOB  not  in  Recobd— 
Motion  to  Stkike  Out. 

On  an  ajjpeal  from  a  judgment  where  no 
bill  of  exceptions  or  statement  has  been  settled, 
a  motion  made  in  tlie  trial  court  to  strike  from 
the  complaint  certain  matter  therein  contained, 
is  not  properly  a  part  of  the  judgment  roll 
under  section  4450,  Itev.  St.  1887,  and  cannot 
become  a  part  of  the  record  on  appeal  under  the 
provisions  of  section  4818,  Rev.  St.  1887. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  2332.] 

2.  Same— Tbansceipt— CoBBBCTioN  — Stbik- 
iNQ  Out. 

M'Lere  matter  has  been  improperly  insert- 
ed in  the  transcript  on  appeal,  the  same  will 
be  stricken  from  the  record  on  motion  of  the 
adverse  party. 

[Ed.  Note, — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §§  2823-2825.] 

3.  Aniuals— Running  at  Labqe. 

Under  the  laws  of  this  state,  live  stock, 
with  certain  exceptions,  may  run  at  large  and 
roam  and  graze  over  and  upon  any  of  the  un- 
inclosed  lands  of  the  state,  and  the  same  will  not 
amount  to  an  actionable  trespass  against  the 
owner  of  such  live  stork. 

[Ed.  Note.~For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Animals,  S|  143,  835.] 

4.  Same— Tbespass— WnxFULLT  Dbivinq  oh 
Anotdeb's  Lano. 

One  who  willfully,  deliberately,  and  know- 
ingly drives  his  live  stock  upon  uie  lands  of 
another,  whether  inclosed  or  unEnclosed,  and 
holds,  herds,  and  grazes  them  upon  such  lands 
over  the  protests  and  objections  of  the  owner, 
is  liable  in  damages  for  the  trespass. 

[Ed.  Note. — For  cases  in  point,  see  voL  % 
Cent.  Dig.  Animala.  i  335.] 

(Syllabua  by  the  Court) 

Appeal  from  District  Oonr^  Bannocfe  Gonn- 
ty ;  Alfred  Budge.  Judge. 

Action  by  Theodore  Swanson  against  NIel 
Oroat  and  others  for  the  wlllflil,  d^lberate, 
and  unlawful  trespass  In  the  herding  and 
grazing  their  sheep  upon  tlie  lands  of  tfae 
plaintiff  and  wtthin  two  mllra  of  his  dwell- 
ing honse.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

Holzheimer  &  Holzhelraer,  for  appellants. 
Standrod  &  Terrell,  for  respondent. 

AILSIIIE,  J.  The  respondent  has  filed 
and  presented  a  motion  to  strike  from  the 
transcript  In  this  case  all  matter  found  on 
page  6  thereof,  which  appears  to  be  a  mo- 
tion and  notice  of  motion  to  strike  certain 
paragraphs  from  tlie  complaint  This  ap- 
peal Is  from  the  judgment  only,  and  no  state- 
ment or  bill  of  exceptions  has  ever  been 
settled  or  filed  in  the  case.  It  therefore  fol- 
lows that  under  sections  4456  and  4818  of  the 
Revised  Statutes  of  ISST,  the  motion  and  no- 
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ttee  to  strike  certain  matter  from  the  com- 
plaint has  no  place  in  the  Judgment  roll  and 
could  only  be  brought  to  this  court  by  a  bill 
of  eixceptions  or  statement.  Williams  t- 
Boise  Basin  M.  &  D.  Co.  (Idaho)  81  Pac.  646 ; 
Stickney  v.  Hanrahan,  7  Idaho,  424,  63  Pac. 
189;  Graham  t.  Xlnehan,  1  Idaho,  780;  Gam- 
ble r.  Dtmwell.  1  Idaho,  208;  Ray  t.  Ray, 
1  Idabo.  705 ;  Taylor  v.  McCormick,  7 
Idaho,  624,  64  Pac.  230;  Anderson  v.  Sho- 
shone Co.,  6  Idaho,  76,  63  Pac.  105;  Bank  v. 
Sampson,  7  Idaho,  564,  64  Pac.  800.  The 
motion  vlU  be  sustained  and  page  6,  contain- 
ing the  matter  designated,  will  be  stricken 
from  the  transcript  After  sustaining  the 
foregoing  motion  the  case  Is  left  for  the  con- 
sideration <tf  only  one  assignment  of  error, 
namely,  that  "the  wmrt  erred  in  overruling 
the  demurrer  Interposed  by  the  appellants  to 
respondent's  amended  complaint" 

This  action  appears  to  have  been  Institut- 
ed by  the  plalntifC  under  sections  1210  and 
1211  of  the  Berlsed  Statutes  of  1887,  com- 
mcmly  known  in  this  state  as  the  "Two-Mile 
Umit  Law."  The  defendants  d«nnrred  to  the 
complaint  on  the  grounds  that  It  "does  not 
state  facta  suffldent  to  constitute  a  cause 
of  actlfm."  Leaving  the  two-mile  limit  law 
entirely  out  of  our  consideration,  we  think 
the  comi^aint  states  a  cause  of  action  against 
the  defendants  for  a  willful  and  unlawful 
trespass.  In  paragraph  3  of  the  complaint 
we  find,  among  other  things,  the  following 
allegations:  "That  on  or  about  the  17th  of 
March,  1005.  the  said  defendants  willfully, 
knowingly,  and  unlawfully  drove  their  flock 
ot  she^  about  2,500  In  numb»,  upon  the 
lands  of  the  plaintiff,  and  ever  since  said 
date  up  to  the  22d  day  of  March,  1905,  de- 
fendants continuously  herded,  held,  pastured, 
and  grazed  said  sheep  upon  the  lands  of  the 
plaintiff,  and  during  the  time  aforesaid  the 
d^endants  willfully,  knowingly,  and  unlaw- 
fully held,  herded,  fed,  grazed,  and  pastured 
said  2,500  head  of  she^  upon  the  lands  of 
the  plaintiff  and  •  •  •  against  the  will 
and  without  the  consent  of  the  plaintiff  and 
over  the  plaintiff's  protests  and  objeetkms, 
and  refused  to  drive  said  sheep  away  from 
said  premises  •  *  •  until  said  defend- 
ants had  fed  and  pastured  to  their  said  sheep 
all  of  the  grass  and  feed  upon  said  lands." 
The  foregoing  allegation  Is  followed  the 
usual  alle^atton  as  to  the  character  and 
amount  of  damage  sustained  by  reason  of  the 
unlawful  acts  of  the  defendant  While  it  Is 
lawful  in  this  state  for  live  stock,  with  cer- 
tain exceptions,  to  run  at  large  and  graze 
upon  any  of  the  unlnclosed  lands  of  the  state. 
It  IB  still  true  that  one  who  willfully  and  de- 
liberately drives  his  stock  upon  the  lands 
of  another,  whether  Inclosed  or  unlnclosed, 
snd  holds,  herds,  and  grazes  tbem  upon  such 
lands  over  the  "protests  and  objections"  of 
the  owner,  is  liable  in  damages  for  the  tres- 
pass. Such  willful,  deliberate,  and  Intention- 
al conduct  cannot  be  justified  upon  the  theory 
fbat  the  stock  bad  a  right  of  their  own  ac- 
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cord  to  roam  over  and  graze  upon  such  land. 
Harrison  v.  Adamson,  41  N,  W.  34,  76  Iowa, 
337 ;  Lazarus  v.  Phelps,  152  U.  S.  81,  14  Sup. 
Ct.  477,  38  L.  Ed.  363 ;  Delaney  v.  Errickson, 
10  N.  W.  451,  11  Neb.  533 ;  Powers  v.  Kindt, 
13  Kan.  74;  Larkin  v.  Taylor,  G  Kan.  446; 
Kerwhacker  v.  Cleveland,  etc.,  R.  R.  Co.,  62 
Am.  Dec.  246 ;  12  A.  &  E.  Ency.  of  Law  (2d 
Ed.)  1044,  1045;  Walker  v.  Bloomingcamp 
(Or.)  43  Pac.  175;  St  Louis  Cattle  Co.  v. 
Vaught  1  Tex.  Civ.  App.  388,  20  S.  W.  856; 
Willard  v.  Mathesus,  7  Colo.  76,  1  Paa  690. 
The  complaint  stated  a  cause  of  action  and 
the  demurrer  was  properly  overruled. 

The  greater  portion  of  appellant's  brief  is 
devoted  to  a  discussion  of  what  constitutes 
proper  elements  of  damage  that  may  be 
shown  in  a  case  prosecuted  under  sections 
1210  and  1211  of  the  Revised  Statutes  of 
1887.  It  is  suggested  that  evidence  was  ad- 
mitted tending  to  show  the  future  value  to 
plaintiff  of  public  lands  within  two  miles 
of  bis  dwelling.  The  evidence,  however,  has 
not  been  brought  on  this  appeal,  and  we 
must  therefore  assume  that  only  comx>etent 
evidence  was  admitted. 

The  Judgment  is  affirmed,  with  costs  In 
favor  of  respondent 

STOCKSLAQBB,  a       and  SULLIVAN, 
concur. 

is  rdaho.  IW) 
BROWN  V.  NEWELL. 
(Supreme  Court  of  Idaho.   March  S,  1906.) 

1.  Wateb  Right— DivEBSion  and  Affbofbia- 

TION. 

Where  H.  in  180ft  settled  on  unsurveyed 

Kublic  lands  and  opened  up  an  old  ditch,  which 
ad  been  constmcted  and  used  by  a  previous 
settler,  and  put  in  a  heailxate  and  conveyed  the 
waters  of  a  stream  150  feet  to  and  upon  the 
lands  claimed  by  him,  and  in  the  following  year 
extended  the  ditch  so  as  to  better  distribute  the 
water  over  his  claim,  the  water  right  so  acquired 
is  entitled  to  date  from  the  time  when  the  wa- 
ter was  actually  delivered  upon  the  ground  for 
the  use  of  which  it  was  diverted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48,  . 
Cent  Dig.  Waters  and  Water  Courses,  {  10.] 

2.  Saue— Sale  of  Wateb  Rioht— Iktebven- 
INO  Affbopbiatob. 

.  Where  B.  entered  into  an  agreement  and 
contract  with  H.  for  the  purchase  of  a  claim 
or  squatter's  right  on  unsurveyed  lands  of  the 
United  States,  and  the  ditch  and  water  right 
belonging  thereto  and  used  therewith,  and  paid 
a  part  of  the  purchase  price,  and  was  thereupon 
let  into  possession  which  he  held  continuously 
thereafter,  and  two  years  later  received  a  deed 
from  H.  for  such  property,  B.'s  chain  of  title 
will  not  be  broken  by  such  contract  and  change 
of  possession,  so  as  to  allow  an  intervening  ap- 
piopriator  a  priority  over  B.'s  water  right 

S.  Tbiai.— Reopenino  Case. 

Question  as  to  power  of  the  trial  court  to 
reopen  a  case  for  the  introduction  of  further 
evidence,  after  adjournment  of  the  term  at  which 
the  case  was  tried  and  submitted,  reserved. 

[Kd.  Note. — For  cases  in  point*  see  voL 
Cent  Dig.  Trial.  S  167.] 

(Syllabus  by  the  Court). 
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Appeal  from  District  Courts  Elmore  Coun- 
ty; Littleton  Price,  Judge. 

Action  by  Peter  Brown  against  William 
W.  Newell.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

This  Is  a  contest  between  two  approprla- 
toTS  and  users  of  the  waters  of  Deer  creek 
In  Elmore  county.  It.  appears  from  the  evi- 
dence that  Richard  Hortxm^  the  predecessor 
in  interest  of  the  plaintiff,  settled  upon  un- 
surveyed  government  land  on  Smith's  prairie 
in  Elmore  county  about  August  1,  1899.  Hor- 
ton  testified  on  b^ialf  of  the  plaintiff  as  fol- 
lows: "I  went  upon  the  land  belonging  to 
the  plaintiff  about  August  1.  1899.  That  fall 
I  cleaned  out  what  ditch  the^  was  dug 
there— that  is,  a  little— and  ran  it  down 
through  there  and  then  went  on  with  tbe 
survey  and  found  out  that  the  ditch  was  an 
old  survey  by  Peterson  who  bad  been  on 
tbe  ground  before  I  was  there,  was  too  high. 
I  resnrveyed  it  and  cut  out  some  brush,  and 
then  winter  was  on,  and  I  went  down  to 
Highland  Valley,  and  stayed  ttiat  winter. 
Within  ISO  feet  of  the  headgate  the-  ditch 
struck  tbe  line  of  my  land.  Tbe  water  was 
ruining  in '  that  ditch  when  I  went  there. 
I  cleaned  it  out  and  had  a  little  more  put 
into  it  before  I  Itft  that  falL  I  cut  between 
25  and  30  acres  of  hay  In  1900^  and  had  About 
one-half  of  an  axste  In  garden  and  a  little 
patch  of  wheat  for  a  trial  patch.  There 
was  no  person  on  the  NeweU  lands  when  I 
veat  there.  I  improved  the  lands  during 
the  summer  of  1900.  and  also  irrigated  it 
and  cut  hay  from  It  in  1801.  Mr.  Pierce 
cut  the  hay  tiiat  year.  In  1902  I  sold  to  the 
plaintiff  Brown.  I  Jndge  tiiat  the  ditch 
would  carry  200  Indies  aft«:  I  cleaned  It  out 
in  the  Ml  of  1889.  In  1800  and  1801 1  used 
all  of  the  water  of  the  creeic  along  in  July 
and  ATi^nst  The  man  who  was  on  the  land 
before  me  had  abandoned  it  I  put  In  a 
headgate,  and  cleaned  out  the  ditch  a  little. 
It  was  a  little  over  100  feet  long  when  I 
wait  there.  I  put  In  a  small  headgate  made 
of  old  dry  goods  boxes,  and  one  thing  and 
another.  I  made  a  sort  of  tonporary  gate, 
done  well  enough,  I  took  a  couple  of  hours 
to  make  it  and  put  It  In.  It  took  me  about 
one-half  day  to  clean  out  the  ditch,  using 
pick  and  shoveL  That  ditch  aids  light  in 
the  field,  a  little  draw  that  runs  down  onto 
the  place.  I  went  on  the  ground  some 
time  In  August  and  the  work  above  mention' 
ed  was  done  about  two  months  later.  I  left 
tbe  property  In  December.  The  survey  ran 
too  high — either  on  a  dead  level  or  up.  Tbe 
water  has  been  running  In  that  ditch  ever 
since  I  turned  it  in  in  the  fall.  It  is  running 
in  there  now.  From  the  end  of  that  ditch  I 
commeoced  my  surv^.  I  used  that  portion 
of  It  dug.  I  began  constructing  the  ditch 
next  spring,  the  latter  end  of  April,  and 
worked  on  and  off  ail-  tbe  time  till  I  got  it 
done,  up  into  tbe  latter  end  of  June.  X  had 
water  running  In  on  that  place,  I  got  tbe 
ditch  dug  the  latter  end  of  June,  1000.  The 


bay  on  tbe  place  Is  wild  hay.  I  sold  to  plafu- 
tiff  May  20.  1902.  He  took  pmsesslon  at 
that  time.  I  used  all  the  water  there  was  in 
tbe  creek  dnring  July  and  August  of  1800 

and  1901." 

The  plabitlff  Brown  testified  that  he  took 
possession  of  the  land  on  May  20,  1902,  re- 
ceiving possession  from  Horton;  that  he  bad 
a  written  agreement  with  Horton  which  was 
left  In  escrow  wltb  one  Baker.  That  Baker 
thereafter  died  and  that  plaintiff  prior  to 
tbe  trial  made  Inquiry  of  Baker's  wife  cod- 
cemlng  this  escrow,  and  that  she  could  not 
find  it,  and  that  he  (plaintiff)  did  not  know 
tbe  whereabouts  of  that  agreement  or  con- 
tract He  further  testified  that  by  virtue  of 
the  contract  or  agreement,  Horton  conveyed 
the  land  and  water  right  In  question  to  tbe 
plaintiff,  and  that  plaintiff  bad  paid  tbe  sum 
of  $40  on  the  purchase  price  at  tbe  time  the 
agreement  was  made  and  possession  deliver- 
ed. On  June  2,  1904,  Horton  executed  and 
delivered  to  plaintiff  a  deed  for  the  iand 
and  water  right  described  In  the  complaint, 
whereby  he  conveyed  all  of  his  rights,  title, 
and  interest  In  and  to  the  property  in  ques- 
tion. Plaintiff  continued  to  cultivate  and 
irrigate  the  land  from  tbe  time  of  his  pur- 
chase from  Horton  until  the  trial  of  this 
caae.  On  May  9,  1900,  the  defendant  Newell 
settled  on  a  part  of  the  unsurveyed  public 
domain  which  now  belongs  to  him.  Two 
days  previous  to  that  time,  bis  brother,  who 
claimed  to  be  a  partner,  had  made  settlemmt 
and  commenced  to  open  up  an  old  ditch,  and 
within  a  couple  of  days  tbe  two  completed  the 
ditch  and  turned  water  through  It  onto  their 
land  and  have  continued  ever  since  to  use 
tbe  water  in  the  irrigation  of  their  land.  De- 
fendant Is  tbe  successor  by  purchase  to  all 
the  interest  of  bis  brother.  At  tbe  trial, 
after  the  plaintiff  bad  shown  the  settlement 
appropriation  and  diversion  by  his  predeces- 
sor and  grantor,  Borton,  and  his  purchase 
from  Horton  and  entry  Into  possession,  and 
subsequent  use  and  application  of  the  water, 
he  offered  to  prove  the  nature  of  tbe  agree- 
ment entered  into  between  him  and  Horton 
at  tbe  time  he  took  possession.  The  defend- 
ant objected  on  tbe  grounds  that  it  was  not 
tbe  best  evidence  and  plaintiff  had  not  shown 
diligence  in  bis  effort  to  produce  the  original 
contract  which  v/as  In  writing.  The  district 
Court  appears  to  have  ruled  with  the  defend- 
ant upon  this  objection,  and  thereupon  the 
defendant  introduced  evidence  showing  his 
settlement,  and  also  his  appropriation  and 
diversion  of  tbe  waters  of  Deer  creek.  The 
case  appears  to  have  been  closed  and  submit- 
ted to  the  court  on  November  3,  1904,  with 
tbe  understanding  that  briefs  were  to  be 
furnished  by  tbe  respective  counsel  within 
10  days  thereafter.  Tbe  court  imme^ately 
adjourned  the  term.  No  briefs  were  furnish- 
ed by  either  side,  but  on  the  10th  day  of 
December,  the  plaintiff  filed  and  served  a 
motion  to  reopen  the  case  and  allow  him  to 
Introduce  the  written  Instrument  whidi  had 
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been  entered  Into  and  executed  by  Richard 
Hmton  to  the  plaintiff  on  the  21st  day  of 
May,  1902.  This  motion  was  snpported  by 
the  evidence  of  Mrs.  N.  J.  Nauerth,  who  we» 
at  the  tbne  the  agreement  was  executed, 
the  wife  of  Lk  B.  Baker,  the  liolder  ot  the 
escrow.  Thereafter,  and  at '  the  Febmary 
1906  term  of  the  court,  plalntUTs  motion 
to  reopen  the  case  was  beard  upon  the  af- 
fldETit  and  agreement  which  was  sought  to 
be  Introduced,  and  the  motion  was  granted 
by  the  court  over  the  objection  of  defendant, 
and  thereafter  tbe  case  was  called  for  hear- 
ing further  evidence,  and  the  agreement  was 
offered  In  evidence  by  the  plaintiff  and  ad- 
mitted by  tbe  conrt;  and  Is  as  foIlowB: 
"Smith's  Prairie,  Ida.,  Hay  21,  1002.  Article 
of  Agreement.  This  artl(!le  of  agreement,  by 
and  between  R.  Horton,  of  Smith's  Prairie, 
Elmore  county,  Idaho,  par^  of  the  first  part, 
and  Peter  Brown  of  the  same  place,  party 
of  the  second  part,  wltnesseth,  that  for  the 
consideration  of  three  hondred  ($^)  dol- 
lars, that  the  said  R.  Horton,  bargains,  sells 
and  by  these  presents  does  convey  to  tbe 
said  Peter  Brown,  all  his  rights,  title  and 
Interest  to  a  piece  of  land,  known  as  the 
'Budkley  Ranch,'  situated  on  Deer  creek, 
Smith  Prairie,  Elmore  county,  Idaho,  togetb- 
er  with  all  apportenancee  belonging  thereto. 
The  considerations  wherein  the  said  party 
of  the  first  part  conveys  and  gnltclaims  the 
above-described  property,  are  that  the  party 
of  the  second  part,  In  payment  thereof  turns 
over  to  tbe  party  of  the  first  part,  one  chest- 
nnt  sorrel  mare,  age  six  years,  branded  with 

 on  left  shoulder,  white  strip  in  face, 

weight  about  900  pounds,  also  one  saddle 
mare  and  saddle,  valued  at  forty  dollars,  also 
July  31,  1902,  the  party  of  the  second  part 
Is  to  pay  the  party  of  tbe  first  part  one 
hundred  dollars  ($100),  also  on  October  25, 
1902,  tbe  party  of  the  second  part  Is  to  pay 
to  the  par^  of  the  first  part  one  hundred 
and  sixty  (?100)  dollars.  Richard  Horton, 
Peter  Brown.  Witness:  L.  B.  Baker,  M. 
J.  Baker." 

The  case  was  finally  submitted  to  the 
court  and  he  thereupon  made  and  filed  his 
findings  of  fact  and  conclusions  of  law.  The 
court  found  that  tbe  plalntllf  entitled  to  a 
water  right  of  150  Inches  from  Deer  creek, 
to  date  from  March  28,  1000,  and  that  de- 
fendant Is  entitled  to  a  right  of  150  inches  to 
date  from  May  12,  1900.  The  court  appears 
to  have  found  that  plaintiff's  appropriation 
should  date  from  the  posting  of  his  notice 
of  water  location.  Judgment  was  entered 
decreeing  the  rights  and  priorities  of  plain- 
tiff and  defendant  in  accordance  with  the 
findings.  Defendant  Newell  has  appealed 
from  tbe  judgment  and  order  denying  the 
motion  for  a  new  trial. 

Wyman  &  Wyman,  for  appellant.  B.  M. 
Wolfe,  for  respondent 

AIT,SHIE,  J.  (afterstatingthefacts).  Itis 
contended  by  appellant  that  tbe  acts  of  di- 


version and  appropriation  done  by  Horton  In 
1899  did  not  amount  to  an  actual  appropri- 
ation. It  clearly  appears  from  the  evidence 
llmt  tbe  ditch  was  opened  In  the  fall  of  1809, 
and  a  headgate  was  put  In  and  the  water  to 
the  amount  of  about  200  Inches  was  actually 
delivered  on  the  Horton  claim.  These  acts 
were  followed  up  the  next  year  by  extending 
the  ditch  so  as  to  more  completely  distribute 
tbe  water  over  the  entire  claim,  and  this  In 
turn  was  followed  by  cultivation  of  a  larger 
acreage  of  the  claim.  We  think  the  facts 
bring  this  case  within  the  well-established 
rules  of  law  both  as  to  what  constitutes  an 
appropriation  as  well  as  tbe  reasonable  time 
in  which  tiie  approprlator  may  apply  the 
water  to  tbe  Intended  use.  Ckinant  t.  Jones, 
3  Idaho,  006,  32  Pac.  250;  Pyke  t.  Bumslde, 
8  Idaho,  487,  69  Pac.  477;  Sand  Point  W.  ft 
Ii.  Co.  V.  Panhandle  D.  Co.  (Idaho)  83  Pac. 
847. 

Appellant  further  contends  that  tiie  deed 
of  June  2,  1901,  from  Horton  to  respondent 
Brown  did  not  pass  sufficient  title  to  a  pos- 
session wltii  which  be  bad  parted  some  two 
years  previously  so  as  to  entitle  tbe  water 
right  to  date  from  the  original  diversion  and 
appropriation  by  Horton.  In  support  of  this 
position  appellant  relies  on  the  case  of 
McGInness  v.  Stanfleld,  6  Idaho,  372,  56  Pac. 
1020.  That  case  differed  from  tills  In  some 
respects.  Here  ItclearlyappearsthatBrown's 
possession  was  obtained  from  Horton  by  con- 
tract  of  purchase  and  that  a  part  of  tbe 
purchase  price  was  paid  at  the  time.  It  Is 
clear  that  If  tbe  balance  of  the  purchase 
price  was  thereafter  paid  that  Brown  be- 
came the  equitable  owner  and  entitled  to  a 
conveyance,  and  that  a  court  of  equity  would 
have  BO  decreed,  in  which  case  the  chain  of 
title  to  tbe  ditch  and  water  right  would  have 
been  continuous  and  complete  from  the  per- 
fecting of  Horton's  right.  If  a  court  of 
equity  would  enforce  a  conveyance  It  must 
follow  that  a  voluntary  conveyance  made  by 
the  grantor  under  the  same  state  of  facts 
would  convey  as  good  a  title  as  the  court 
could  decree.  On  the  other  hand.  If  the 
purchase  price  was  never  paid  by  Brown  in 
accordance  with  the  contract,  the  title  (ex- 
cept as  against  the  government)  remained  In 
Horton,  and  Brown's  possession  remained, 
in  contemplation  of  law,  the  possession  of 
Horton.  In  either  view  of  the  case  the 
water  right  was  entitled  to  date  from  the 
original  appropriation  and  application  there- 
of by  Horton.  For  the  foregoing  reasons  It 
is  unnecessary  for  us  to  consider  tbe  valid- 
ity of  the  water-right  notice  and  claim  post- 
ed by  Horton  on  March  28,  1900,  or  of  the 
subsequent  steps  taken  by  him  under  that 
notice  In  his  endeavor  to  comply  with  the 
law.  The  actual  diversion  and  application 
of  tbe  water  bad  preceded  that  date,  and  It 
therefore  becomes  unnecessary  for  us  to  con- 
sider tbe  steps  taken  in  regard  to  tiie  postlnx 
and  recording  tbe  notice,  and  the  prosecu- 
tion of  work  thereafter,  i 
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Appellant  complains  of  ita  action  of  the 
conrt  fn  reopening  tiie  case  and  permitting 
tite  plaintiff  to  latrod^ce  the  contract,  agree- 
ment, or  conveyance  of  May  21,  1902,  wblch 
liad  been  placed  In  escrow  with  Baker  by 
Horton  and  Brown.  Wltliont  passing  upon 
the  qoestion  as  to  the  ri^t  of  the  trial  court 
to  reopen  a  case  after  the  adjournment  of 
the  term  at  whldi  It  was  tried  (a  question, 
the  consideration  of  which,  we  specifically 
reserve  In  this  case),  we  are  content  to  rest 
our  decision  on  the  point  that  it  clearly  ap< 
pears  in  this  case  that  the  defendant  was  in 
no  manner  Injured  or  prejudiced  by  the 
action  of  the  court  In  this  respect.  It  ap- 
pears that  upon  the  trial  of  the  case  the  de- 
fendant bad  notice  of  the  nature  and  charac- 
ter of  the  agreement  or  contract  and  that 
when  It  was  actually  produced  in  evidence 
It  only  confirmed  the  position  talien  and  evi- 
dence previously  produced  by  the  plaintiff. 
The  title  had  already  passed  by  deed  of 
Jnne  2,  1904, .  which  was  In  evidence.  As 
stated  above,  we  do  not  think  anything  we 
have  said  In  this  case  Is  in  conflict  with  the 
HcGlnness-Stanfield  Case,  but  If  tt  should  be 
•o  understood,  then  It  is  the  purpose  of  this 
decision  to  overrule  anything  contained  In 
that  case  in  conflict  with  what  we  have  here- 
in said. 

The  judgment  of  the  lower  court  will  be 
affirmed,  and  it  Is  so  ordered.  Costs  In  favmr 
of  respondent 

STOCKSLAGER.  0.  J.*  and  fiULLITAN. 
J.,  concnr. 


(12  Idabo,  1E3) 

nRKBE  V.  PENCE. 
(Supreme  Court  of  Idaho.  March  8,  1006.) 

1.  Officers— Removal  fboh  Office— Infob- 

ICATION— SUFriCIENCT  OF  AlXEOATIONS. 
Under  the  provisionB  of  section  7459,  Rev. 
St.  1887.  the  allegations  of  the  information 
Bhoold  be  made  positively,  when  tlie  facts  are 
of  record  and  accessible  or  within  the  personal 
knowledge  of  the  informant;  otherwise  they 
may  be  made  on  information  and  belief. 

[Ed.  Note. — For  cases  in  pmnt*  see  voL  87, 
Cent.  Dig.  Officers,  S  101.] 

2.  Same— SuiTiciENCT. 

Under  tlie  nrovisiona  of  section  7459,  Rev. 
St.  1887,  the  information  is  Bufficlrat  if  it 
charges  the  defendant  with  knowingly,  willfully, 
and  intentionally  charging  and  collecting  il- 
legal fees,  specifying  them,  or  with  knowingly, 
willfully,  and  intentionally  refusing  to  perform 
or  neglecting  to  perform  an  official  duty  pertain- 
faig  to  his  office,  specifying  such  duty. 

[Ed.  Note. — For  cases  In  point,  see  vol.  87, 
Cent.  Dig.  Officers.  |  101.] 

8.  Saue. 

Under  the  provisions  of  said  section  there 
are  but  two  offenses  for  which  a  defendant  may 
be  removed  from  office.  The  first  is  the  charging 
and  collecting  illegal  fees  for  services  rendered 
or  to  be  rendered  in  his  office;  and,  second, 
n^lectins  to  perftvm  official  datles  pertaining 
to  bis  office  required  by  law. 

[Ed.  Mote. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Officers,  i  96.] 

4.  COTJNTIBS— COUNTV  OfFICEBS— REMOVAL. 

County  officers,  for  all  other  willful  or  cor- 
rupt misconduct  in  office,  other  than  that  men- 


tioned in  section  7459,  may  be  removed,  under 
the  provisions  of  sections  74^  et  seq..  Rev. 

St.  1887. 

[EM.  Note. — For  cases  in  polntv  see  vol.  13, 
Cent.  Dig.  Countira,  fi  102.] 

5.  Officebs— Pbocbdube— FBOSEcnnoic. 

Under  the  provisions  of  said  section  7458, 
Rev.  8t.  1887,  a  corrupt  official  may  be  prose* 
cuted  by  a  private  person  for  the  acta  therein 
specified,  while  under  the  provisions  of  section 
7445,  the  accusation  must  be  by  the  prosecuting 
attomejr,  or  presented  by  the  erand  juiy,  for 
other  willful  or  corrupt  miscoDouct  in  office. 

6.  COUNTIBB— BOABn  OF  Equauzatioh— Bvx- 
DEnCE. 

Where  a  board  of  equalisation  meets  and 
proceeds  to  equalize  the  assessments  of  the 
property  of  their  county,  but  fails  to  make  such 
equalization  and  assessment  in  accordance  with 
ttie  views  of  others,  and  if  they  willfully  and 
corruptly  equalize  such  assessments,  they  cannot 
be  removed  from  Office  under  the  provisiMis 
of  said  section  7459.  The  remedy  is  provided  bj 
the  provisions  of  section  7445. 

7.  Same— Information— Alleqations. 

The  allegation  in  an  information  that  the 
board  of  county  commissioners  did  not  make 
"necessary"  and  "proper"  rules  and  regulations 
to  prevent  the  outbreak  and  spread  of  conta- 
gious and  infectious  diseases  is  not  a  sufficient 
allegation  that  no  rules  or  regulations  in  regard 
thereto  had  been  made. 

8.  Same. 

A  failure  to  properly  Itemize  a  claim 
against  tiie  county  is  not  a  cause  for  the  re- 
moval of  an  officer,  under  the  providona  of  said 
section  745a 

9.  Same. 

An  allowance  of  a  claim  against  the  county 
without  its  being  accompanied  by  a  proper 
voucher  is  not  a  cause  for  removal,  under  the 
provisions  <rf  section  7459.  Under  the  provi- 
sions of  an  act  approved  March  1^  1901  (Seas. 
Laws  1901,  p.  2i»),  which  provides  for  the 
payment  of  actual  and  necessary  expenses  o( 
certain  county  officers,  includes  the  board  of 
such  officers  when  absent  from  their  residences 
in  the  performance  of  the  official  duties  of  their 
several  offices. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Elmim  Coun- 
ty; Littleton  Price,  Juds& 

Action  by  C  B.  Corker  against  John  Pence, 
a  county  cranmlssloner,  to  remove  him  from 
office,  under  Rev.  St.  1887,  S  7459.  Demurrer 
to  complaint  sustained,  and  plaintiff  appeals. 
Affirmed. 

W.  C.  Howie,  for  appellant  B.  M.  Wolfe, 
Perky  &  Blaine,  and  Morrison  &  Pence,  for. 
respondent 

SULLIVAN,  J.  This  action  was  brought 
under  the  provisions  of  sectlim  7439,  Rev. 
St  1887,  to  remove  the  respondent  from  the 
office  of  county  commissioner  of  Elmore  coun- 
ty. Two  separate  causes  of  action  are  set 
out  In  the  Information.  In  the  first  cause, 
after  alleging  that  appellant  Is  a  citizen  and 
a  taxpayer  of  the  state  of  Idaho,  and  tiiat 
respondent  is  one  of  the  duly  dected,  quali- 
fied and  acting  county  commissioners  of  said 
county,  appellant  allures  on  Information  and 
belief  that  the  respondent  had  "willfully, 
knowingly,  and  intentionally  failed,  neglect 
ed,  and  refused  to  perform  the  official  duties 
pertaining  to  his  office."  Then  follow  el0it 
specifications  of  Instances  in  vhlch  It.la  al> 
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leged  be  has  so  failed.  The  first  specifica- 
tion refers  to  his  action  In  conjunction  with 
the  other  members  of  the  board  of  county 
commissioners  acting  as  a  board  of  equaliza- 
tion, and  states  two  matters  In  which  It  is 
alleged  he  knowingly,  willfully,  and  inten- 
tionally failed  to  perform  the  duties  of  his 
office:  (1)  That  he  failed,  neglected,  and  re- 
fused to  equalize  the  taxes  of  eaid  county  for 
the  year  1905;  (2)  that  he  failed,  neglected, 
and  refused  to  enforce  and  compel  an  assess- 
ment of  the  property  of  said  county  at  a 
fair  cash  value,  but  that  he,  In  conjunction 
with  tbe  other  members  of  said  board,  raised 
the  valuation  of  the  property  of  many  of  the 
taxpayers  of  tbe  county  to  more  than  its 
fair  cash  value  and  to  more  than  other  prop- 
erty of  the  county  of  equal  value,  and  more 
In  proportion  than  other  property  of  tbe 
county,  and  failed  to  raise  otbers  to  their 
fair  cash  value  or  to  the  same  as  other  prop- 
erty of  equal  value  or  to  the  same  In  pro- 
portion as  other  property  of  the  county,  and 
then  particularly  sets  out  the  original  assess- 
ments and  the  actions  of  respondent,  acting 
and  voting  with  the  other  members  of  the 
said  board  In  r^rd  to  the  lots  In  tbe  orig- 
inal towusite  of  Mountain  Home  and  Glenns 
Ferry,  and  also  two  instances  of  contiguous 
ranch  lands,  with  allegations  of  the  nature 
of  the  said  lots  and  the  relative  values  there- 
of, and  further  alleges  that  the  remainder 
of  the  lands  of  said  county  were  as  unequally 
assessed  as  those  given,  but  alleges  bis  in- 
ability at  that  time  to  give  detailed  facts  of 
tbe  same,  and,  by  way  of  illustration  of 
the  matters  alleged,  attached  copies  of  the 
plats  of  the  said  towns.  The  second  specifi- 
cation is  that  respondent  failed  to  oi^anize 
a  board  of  health  and  failed  to  make  or  es- 
tablish any  rules  or  regulations  necessary 
and  proper  to  prevent  the  spread  of  conta- 
gious or  Infectious  diseases,  and  that  there 
bad  repeatedly  been  cases  of  smallpox  in  tbe 
county  requiring  such  rules  and  regulations. 
The  third  specification  allies  that  there 
were  several  cases  of  smallpox  at  three  dif- 
ferent specified  times  and  places  In  said  coun- 
ty during  respondent's  term  of  office,  their 
liability  to  spread  and  become  epidemic,  and 
that  It  was  necessary  that  said  cases  be 
quarantined,  and  that  In  each  case  he  failed 
to  quarantine  the  case  or  to  take  any  other 
legal  steps  to  prevent  the  spread  of  such 
disease.  The  remaining  five  specifications  re- 
late to  the  Illegal  allowance  of  bills,  and  or- 
dering county  warrants  Issued  In  payment 
tiiereof.  Specification  4  allies  that  respond- 
ent allowed  eight  bills  amounting  to  $3^.45 
for  services  and  supplies  In  relation  to  small- 
[MX  patients,  and  that  none  of  such  claims 
were  legal  charges  against  the  county  for 
tbe  reason  that  they  had  not  been  authorized 
by  any  board  or  person  having  authority  In 
the  matter,  and  that  they  failed  to  perform 
their  official  duty  In  not  rejecting  and  dis- 
allowing said  claims.  Specifications  6,  6,  7. 
and  8  allege  the  aUowance  of  various  bills 


of  county  offices  which  were  neither  Item- 
ized nor  accompanied  by  vouchers,  alleging 
that  he  failed  to  perform  the  duties  of  bis 
office  in  not  rejecting  said  claims  or  in  not 
requiring  vouchers  to  be  furnished  therewith. 
The  second  cause  of  action  after  the  formal 
allegations  allege  on  information  and  belief 
tbat  respondent  has  willfully,  knowingly,  and  * 
Intentionally  been  guilty  of  charging  and  col- 
lecting illegal  fees  for  services  rendered  in 
his  office  In  tbe  following  particulars,  to 
wit:  (1)  That  he  did  knowingly,  willfully, 
and  intentionally  present  to  the  board  of 
county  commissioners  of  said  county  at  their 
July,  1905,  meeting,  a  claim  for  board  while 
acting  as  a  member  of  such  board  of  commis- 
sioners, amounting  to  the  sum  of  $6,  which 
said  claim  was  verified  according  to  law, 
thereafter  allowed  by  said  board  .and  a  coun- 
ty warrant  ordered  to  be  drawn  and  Issued 
therefor  ito  the  respondent,  and  that  respond- 
,  ent  did  knowingly,  willfully  and  intentionally 
accept  and  receive  said  county  warrant. 
Then  follows  a  prayo*  that  a  citation  issue 
and  that  upon  a  return  thereof  the  court 
proceed  to  consider  this  Information  and  the 
evidence  In  support  thereof,  and  that  the  judg- 
ment be  entered  depriving  tbe  respondent  of 
his  said  office  and  In  favor  of  appellant  for 
the  sum  of  $500  and  costs  and  such  further 
relief  as  to  the  court  shall  seem  proper. 

To  that  information  the  respondent  filed  a 
demurrer  on  the  following  grounds:  "(1) 
That  several  causes  of  action  have  been  Im- 
properly united,  to  wit:  That  said  complain- 
ant informs  against  the  defendant  as  a 
member  of  the  board  of  equalization  and  In 
the  same  count  alleges  against  him  as  a 
member  of  the  board  of  county  commission- 
ers. (2)  Tbat  the  first  cause  of  action  In  the 
said  complaint  is  ambiguous,  nninteiliglble, 
and  uncertain.  1.  That  It  is  ambiguous  for 
the  following  reasons,  to  wit:  (a)  Tbat  it 
cannot  be  determined  from  paragraph  8  in 
the  first  cause  of  action  whether  informant 
alleges  against  the  defendant  as  m«nber 
of  the  board  of  county  commissioners  or  as 
a  member  of  the  board  of  equalization,  (b) 
It  cannot  be  determined  from  subdivision 
2  and  4  of  tbe  complaint  and  from  the  com- 
plaint at  all  whether  tbe  allegations  are  made 
against  the  defendant  as  a  member  of  the 
board  of  county  commissioners  or  as  a  board 
of  health,  or  both,  or  at  all.  (c)  It  is  alleged 
tbat  defendant  refused  to  equalize  tbe  assess- 
ment of  Elmore  county,  and,  Immediately  fol- 
lowing said  allegations  proceeds  to  set  out 
In  detail  the  action  of  the  defendant  in  equal- 
izing tbe  said  assessment  (d)  It  is  alleged 
tbat  defendant  failed,  as  a  member  of  said 
board,  to  compel  an  assessment  of  the  said 
property  set  out  in  the  complaint  at  Its  full 
cash  value,  and  In  the  same  paragraph  al- 
leges in  detail  the  action  of  the  defendant 
as  a  member  of  said  board,  the  assessment 
at  certain  values  therein  set  out  (4)  That 
the  second  cause  of  action  set  out  In  plaln- 
tUTs  complaint  does  not  state  facta  sufficient 
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to  cwistttnte  a  cause  of  actlcm.  Also,  second, 
that  the  first  caoae  In  tbe  said  complaint  does 
not  state  facts  snfflciait  to  constitute  a  cause 
of  action."  A  motion  to  strike  was  also 
Interposed,  morlng  to  strike  out  all  of  tbe 
specifications  of  tlie  first  cause  of  action  as 
frivolous,  for  tbe  reason  tbat  tbey  were  al- 
leged on  information '  and  belief,  and  also 
to  strike  out  all  the  speclflcations  of  the 
second  cause  of  action  on  the  grounds  that 
tbe  court  had  no  Jurisdiction  of  such  mattw, 
and  tiiat  the  charges  could  not  be  considered 
by  the  court;  that  if  any  cause  of  action 
«xl8ted  It  was  ond^  sections  7445  and  7447, 
Rer.  St  1887.  The  cause  came  on  for  hear^ 
ine  on  said  demurrer  and  motion,  and  the 
court  sustained  both  the  demurrer  and  mo- 
tion. Thereupon  appellant  refused  to  plead 
further,  and- Judgment  of  dismissal  was  en- 
tered. This  appeal  Is  from  that  Judgment 

As  the  moUon  to  strike  and  tbe  dfemurrer 
are  based  largely  on  the  same  grounds,  we 
will  dispose  of  them  both  togeth^.  One  of 
the  points  raised  is  tbat  an  information, 
under  the  provisions  of  section  7459,  Itev. 
St  1887,  cannot  be  made  on  Information 
or  b^lef.  That  point  appears  In  the  case  of 
Hays  T.  Simmons,  6  Idaho,  651,  ^  Fac.  182, 
and  the  information  In  that  case  was  based 
wholly  on  Information  and  belief.  If  the 
facts  set  forth  in  tbe  information  are  mat- 
ters of  record  and  accessible,  or  within  the 
personal  knowledge  of  tbe  Informer,  the  al- 
l^atlons  should  be  made  positively  and  not 
on  information  and  belief;  otherwise  the 
allegatious  may  be  made  on  Information 
and  belief.  The  effect  of  most  of  the  objec- 
tions made  by  the  motion  and  demurrer  is 
that  the  information  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  under 
tbe  provisions  of  said  section  7459,  supra, 
which  is  as  follows:  "When  an  information 
in  writing  verified  by  the  oath  of  any  person. 
Is  presented  to  a  district  court,  alleging  that 
an  officer  within  the  Jurisdiction  of  tbe  court 
has  been  guilty  of  charging  and  collecting 
illegal  fees  for  services  rendered  or  to  be  ren- 
dered in  his  office,  or  has  refused  or  neglect- 
ed to  po'form  the  official  duties  pertaining 
to  his  office,  the  court  must  cite  the  party 
charged  to  appear  before  the  court  at  a  time 
not  more  than  ten  nor  less  than  five  days 
from  the  time  the  Information  was  present- 
ed, and  on  that  day  or  some  other  subsequent 
day,  not  more  than  twenty  days  from  that  on 
which  tiie  Information  was  presented,  must 
proceed  to  bear.  In  a  summary  manner,  the 
information  and  evidence  offered  In  support 
of  the  same,  and  the  answer  and  evidence 
offered  -by  the  party  Informed  against;  and 
if  on  such  hearing  it  appears  that  the  charge 
is  sustained,  the  court  must  enter  a  decree 
that  the  party  Informed  o^lnst  be  deprived 
of  his  office,  and  must  enter  a  Judgment  for 
five  hundred  dollars  In  favor  of  the  informer 
and  such  costs  as  are  allowed  in  cItU  cases." 
The  InfOTmation  must  contain  language  suffi- 


cient to  charge  the  defendant  with  being 
guilty  of  chaining  and  collecting  Illegal  fees 
for  services  rendered  or  to  be  roidered  in 
his  office,  or  language  sufficient  to  charge 
him  with  refusing  or  neglecting  to  perform 
official  duties  pertalnbig  to  bis  office.  The 
information  charges  that  the  defendant  "wlU- 
fnlly,  knovrlngly,  and  intentionally  failed, 
neglected,  and  refused  to  perform  tbe  fa- 
cial duties  pertaining  to  bis  <^ce  in  tbe  fol- 
loiiring  particulars,  to  wit:"  Tbea  foltows 
a  number  of  ^edficattons  of  particulars. 

It  is  contended  by  counsel  for  respondents 
that,  under  the  provisions  of  said  sectiwi, 
the  defendant  must  be  chafed  wltti  scnne- 
thing  more  than  "knowingly,  willfully,  and 
intentionally"  doing  something,  as  doing  a 
thing  "knowingly,  willfully,  and  Intttition- 
ally"  does  not  Imply  guilt,  and  that  said 
statute  declares  that  the  defendant  must  be 
guilty  of  doing  the  thing  or  things  tborein 
charged.  Thore  is  nothing  in  that  conten- 
tion, for  if  an  officer  is  accused  of  knowingly, 
willfully,  and  intentionally  charging  and  col- 
lecting an  Illegal  fee,  tbat  clearly  charges  hla 
guilt  and  his  unfaithfulness  In  office,  and  if 
he  is  charged  with  knowingly,  vtillfully,  and 
Intentionally  refusing  to  perform  or  neglect- 
ing to  perform  an  official  duty  pertaining 
to  his  office  tbat  Is  a  sufficient  allegation  of 
unfaithfulness  in  office.  The  allegation  "tbat 
the  defendant  knowingly,  willfully,  and  In- 
tentionally chained  and  collected  illegal  fees" 
must  he  followed  by  a  specification  of  the 
particular  fee  claimed  to  be  Illegal,  or  If  be 
is  so  charged  with  refusing  or  neglecting  to 
perform  an  official  duty,  that  particular  offi- 
cial duty  must  be  speciSed  and  alleged  in  tbe 
Information.  Such  allegations  convey  the 
idea  that  the  officer  Informed  against  la  ac-. 
cused  of  having  chained  and  collected  11-'. 
I^al  fees  knowing  them  to  be  illegal,  and 
Is  accused  with  refusal  and  neglect  to  per- 
form official  duties  pertaining  to  his  oiffice. 
Under  the  provisions  of  said  section  there 
are  only  two  things  for  which  a  defendant 
may  be  prosecuted  and  removed  from  office. 
The  first  Is  charging  and  collecting  illegal 
fees  for  services  rendered  or  to  be  rendered 
In  his  office ;  and,  second,  neglect  to  perform 
official  duties  pertaining  to  bis  office.  Pro- 
ceedings for  removal  for  tbe  causes  therein 
mentioned  may  be  initiated  by  a  private 
person.  No  proceedings  can  be  maintained 
against  an  officer  for  any  other  kind  of  mis- 
conduct In  office  than  the  two  kinds  mention- 
ed therein  under  the  provisions  of  said  sec- 
tion. The  ^oceedlngs  for  the  removal  of 
officers  for  all  other  willful  or  corrupt  mis- 
conduct is  provided  by  sections  7445  et  seq. 
of  tbe  Revised  Statutes  of  1887,  and  the  ac- 
cusation must  be  by  the  prosecuting  attorney, 
or  presented  by  the  grand  Jury. 

Certain  allegations  of  refusal  or  neglect 
to  perform  official  duty  are  in  regard  to  the 
failure  of  tbe  defendant  acting  as  a  member 
of  tbe  board  of  equalisation,  in  that  said 
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boara  n^Iected  to  eqiullBe  the  aMessmoit  of 
tbe  prop«rt7  of  tbe  eaid  ctnmtr,  and  particu- 
larly of  tbe  vtoQCPty  in  tbe  towns  of  Mountain 
H<mie  and  Glenna  F&ry,  and  that  board  Is 
also  charged  with  baring  failed  and  neglect- 
ed to  enforce  and  compel  an  assessment  of 
tbe  property  irltbln  ttieiF  county  at  Its  fair 
cash  value.  Nnmerons  Instances  are  set  forth 
in  the  information  wliereln  it  la  alleged  tbey 
ftilled  to  eQnallze  the  asaesSment  of  the  prop- 
erty in  said  county,  and  where  they  failed 
to  aaaeas  such  property  at  its  fair  cash  value. 
It  Is  also  shown  that  the  board  of  equaliza- 
tion did  meet  as  such  board  and  undertook  to 
eqnaliK  tbe  aaseasments,  and,  if  the  allega- 
tions In  tbe  infftrmation  are  true,  which,  for 
the  purposes  of  this  appeal,  must  be  tak«i  ae 
true,  they  show  that  such  assessments  and 
equalizations  were  not  such  as  were  con- 
templated by  the  taw.  While  absolute  equali- 
ty and  Justice  are  unattainable  in  the  equal- 
Isatiou  of  assessments  and  In  the  assessmeat 
of  property,  the  allegations  would  Indicate 
that  the  board  came  about  as  far  from  equal- 
ising assessments  ahd  assessing  the  property 
of  their  county  nt  Its  fair  cash  value  as  could 
have  been  done.  But  the  all^ations  show 
that  the  board  of  equalization  did  meet  and 
act  That  being  true,  they  did  not  neglect  or 
refuse  to  act  as  such  board.  If  they  acted 
corruptly  in  the  equalization  of  assessments, 
they  could  not  be  removed  from  office  under 
the  provisions  of  section  7459.  '  The  provi- 
sions of  section  7445  were  intended  to  meet 
that  class  of  misconduct 

^e  defendant  Is  accused  of  knowingly,  in- 
tentionally, and  willfully,  as  a  member  of  the 
board  of  commissioners,  neglecting  and  refus- 
ing to  make  or  establish  for  Elmore  coun- 
ty sanitary  rules  and  regulations  to  preventthe 
spread  of  contagious  or  Infectious  diseases. 
Section  1151,  Rev.  St  1887,  as  amended  by 
Sees.  Laws  1903,  p.  365,  provides  that  the 
board  of  health  must  make  such  sanitary 
rules  and  regulations  "as  tbey  may  deem 
necessary  and  proper  to  prevent  the  outbreak 
and  spread  of  dangerous,  contagious,  and  In- 
fectious diseases."  It  has  been  held  that 
the  powers  of  boards  of  health  as  Imposed 
by  statute  ere  to  be  liberally  construed,  and 
it  is  not  alleged  or  shown  but  what  the  board 
of  health  that  preceded  the  present  board 
had  established  rules  and  regulations.  And 
tbe  hoard  of  which  respondent  is  a  mem- 
ber, .in  all  probability  continued  to  act 
mnAer  the  former  rules  and  regulations  es- 
tablished by  the  predecessor  board.  Tbe 
board  of  health  is  a  continuing  body,  and 
Its  mlea  and  r^^lationa  contlnne  until  sup- 
planted by  new  ones,  and,  in  the  absence 
of  any  allegation  that  no  rules  had  been 
adopted  by  the  predecessor  board,  the  pre- 
sumption la  that  such  board  bad  adopted 
rules  and  r^nlatlons  and  that  the  present 
board  bad  continued  to  operate  under  them. 
It  Is  alibied  that  the  board  failed  to  oi^nize 
a  board  of  health.  Under  tbe  provisions  of 


section  llGO,  Rer.  St  1887,  as  ameided  I^. 
Laws  1903,  p.  ^04,  the  board  of  county  com- 
misaionera  are  reontred  to  appoint  an  racporl- 
enced  and  skillful  physician,  and  that  such 
physician,  togedieff  with  tbe  board  o£  county 
commissioners,  constttnte  tbe  board  of  health, 
and  such  board  continues  until  their  succes- 
sors are  appointed  and  qualified.  That  com- 
pletes the  organlaatlon.  It  la  allied  that 
said  board  r^sed  to  make  or  eetabllsh  tLuy 
sanitary  rules  and  regnlationa  necesaaxy  and 
proper  to  preroit  the  outbreak  or  spread  .of 
contai^ous,  etc.,  dlaeaaea.  That  allegatloa 
would  clearly  Indicate  that  some  rulea  or 
regulations  had  beai  made  for  that  pmpoa^ 
and  that  the  Informant  did  not  deem  them 
"necessary"  and  "prt^er"  to  prevent  the  out 
break  or  spread  of  such  diseases,  or  that 
su^  rules  did  not  meet  the  approval  of  the 
Informer.  The  all^tlona  .on  tbis  point  are 
not  sufflclen^  and  do  not  state  a  cause  of  a(N 
tlon  against  respondent  under  the  provisions 
of  such  section  7459. 

Tbe  remaining  specifications  oS  the  In- 
formation relate  to  the  action  of  tbe  resptmd- 
ent  in  connection  with  the  other  members 
of  tbe  board  of  county  commissIonerB  In  al- 
lowing certain  bills  to  himself  and  other  p^ 
sons.  It  is  alleged  that  certain  bills  were  al- 
lowed whidi  were  "not  properly  Itemized, 
and  wwe  not  accompanied  by  any  VDudiers.** 
And  it  is  contended  tbat,  as  the  law  requires 
bills  to  be  Itemized  and  vouchers  furnished 
therewith,  the  def«idant  had  failed  and  neg- 
lected to  disallow  said  bills  and  thus  vio- 
lated his  official  duty.  The  provisions  of  sec- 
tion 1773.  Bev.  St  1887,  provides  that  tbe 
commissioners  must  not  bear  or  consider 
any  claim  in  favor  of  an  Individual  against 
tbe  county,  unless  upon  an  account  properly 
made  out  giving  all  tbe  Items  of  the  claim, 
eta  Now,  under  that  section  an  allegatton . 
that  a  claim  was  not  *^roperly"  itemized  Is 
mit  sufficient  It  la  not  sufficient  to  show 
that  the  bills  did  not  give  "all  IteniB  of  tbe 
claim."  It  Is  also  alleged  that  propei:''-^ouc!n- 
ers  did  not  accompany  said  hills  or  d^Fnis-^ 
such  vouchers  as  are  required  by  the  pro- 
visions of  section  1773,  Rev.  St  1887,  as 
amended  by  Sess.  Laws  1899,  p.  405.  The 
failure  to  properly  itemize  a  claim  or  to.  Cor* 
nlsh  vonchm  therewith  is  not  a  cause*  for 
the  removal  of  an  officer,  under  the  provl-. 
slons  of  said  section  7409.  It  is  not  a  neg-- 
lect  or  refusal  to  perform  an  official  duty 
under  the  provisions  of  said  section^,.  It 
Is  not  a  charging  or  collecting  of  illegal  fees 
for  services  rendered  or,  tct  he  rendered. 
Corrupt  or  willful  allowance  of  Illegal  claims 
by  tbe  county  commissioners  may  be  reached 
by  proceedings  under  section  7445  or  by 
appeal,  but  not  by  proceedings  under  the  pro- 
vlMons  of  section  745& 

In  the  second  cause  of  action  the  tatormeg 
allies  the  collection  of  Illegal  fees  by  the 
respondent  In  that  he  presented  a  claim  for 
$6  for  board  while  attending  meetings  of 
the  board.   In  Stookegr  v.  Boat:d»^6  Idah& 
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S42.  07  Paa  812;  B«ynoldB  Board,  6  Idabo, 
787,  69  Pac.  730 ;  Olyne  Bingham  County, 
7  Idaho,  TO.  60  Faa  76,  this  court  beld  tbat 
an  office  was  not  oititled  to  compensation 
for  his  board.  In  1901,  aft«r  the  above  cases 
bad  been  decided  by  this  court,  the  L^lsla- 
tnce,  by  an  act  approved  March  14,  1901 
(Laws  1901,  p.  227,  S  defines  "actual  and 
necessary  ezpoises,"  and  Includes  therein  all 
■  traveling  ezpensea  Incurred  by  any  county 
officer  when  absent  from  bis  r»Idence  In 
the  performance  of  duties  of  bis  office. 
This  was  clearly  Intaided  to  allow  to  the 
officers  their  boaitd  when  absent  from  their 
reiridence  in  the  p^ormance  of  the  duties 
of  their  office.  That  being  true,  the  board 
was  authorized  to  allow  the  respondent' hla 
claim  for  board  when  absent  from  bis  resi- 
dence in  the  performance  of  bis  official  du- 
ties. It  is  clear  to  tbe  court  that  If  the  re- 
spondent is  liable  to  removbl  from  office  un- 
der any  of  tbe  chaises  made  In  tbe  Informa- 
tion, he  must  be  proceeeded  against  under 
the  provisions  of  section  7446,  and  not  under 
the  provisions  of  section  7460.  The  views 
berein  expressed  In  no  wise  conflict  wltb 
the  conclusions  reached  In  Rankin  v.  Jau- 
man,  4  Idabo,  53,  86  Pac.  602 ;  Id..  4  Idaho, 
894,  89  Pac.  1111 ;  Hays  v,  Bimmons,  6  Idabo, 
651,  58  Pac.  182;  Hlller  v.  Smith,  7  Idabo. 
204.  61  Pac.  824;  or  Ponttng  Isaman,  7 
IdalH),  681.  65  Pac.  484. 

The  jndgm^t  of  the  trial  court  Is  affirmed, 
with  costs  in  favor  of  respondent 

STOCKSLAGEB,  C,  J.,  and  AILSHIEi,  J., 
concur. 

(U  Idaho.  U6) 

COBKEB  V.  WABD. 

SAME  V.  ELLIOTT. 

(Supreme  Court  of  Idaho.   March  8,  1906.) 

Appeal  from  District  Court,  Elmore  Coun- 
ty;  Littleton  Price,  Judge. 

Actions  by  0.  B.  Corker  against  W.  L. 
Ward  and  against  S.  W.  Elliott  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

SULLIVAN,  J.  By  stipulation  tbe  above- 
entitled  cases  were  submitted  with  the  case 
of  C.  E.  Corker,  Appellant,  John  Pence, 
Respondent  86  Paa  888.  and  were  to  abide 
the  decision  of  this  court  in  tbat  case.  On 
the  authority  of  tbat  case  the  Judgment  of 
tbe  trial  court  is  affirmed  In  each  of  said 
cases,  wltb  costs  In  faror  of  tbe  respondents. 

STOCKSLAGER.  C  J.,  and  AILSHIB,  J., 
concur. 

(13  N.  H.  fiU) 

JONES.  DOWNS  &  CO.  v.  CHANDLER 


et  al. 

(Supreme  Court  of  New  Mexico. 

1906.) 


March  2, 


1.  ApPEAIr-JoiNDKB  in  ErBOB. 

Unless  exception  is  filed  or  taken  to  the 
assignmect  of  errors,  in  caaea  brought  to  tbe 


Supreme  Court,  the  opposite  party  shall  _  be 
deemed  to  have  joined  in  error  upon  tbe  assi^- 
ment  of  error  bo  filed,  and  no  formal  joinder  im 
necessary. 

2.  SAHE^— 0bjectio:»s  Not  Raised  Below — 
Partial  Payments— Application. 

There  is  no  material  error  in  the  computa- 
tion of  the  amount  for  which  judgment  was 
given  in  the  case  at  bar.  If  there  had  been,  tt 
was  the  duty  of  the  counsel  for  tbe  appellant  to 
have  called  it  to  the  attention  of  the  court  be- 
low at  the  time  the  decree  was  signed,  so  that 
the  trial  judge  might  have  corrected  the  same. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Grant  County ; 
before  Justice  Frank  W.  Parker. 

Action  by  Jones,  Downs  &  Company 
against  Weld  C.  Chandler  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

This  is  an  action  to  foreclose  a  certain 
mortgage  and  to  apply  tbe  proceeds  derived 
from  the  sale  of  tiie  mortg^Eed  property  to 
the  payment  of  two  promissory  notes.  Tlie 
mortisage  and  the  notes  secured  tb^eby  were 
executed  by  the  appellant  and  by  blm  de- 
1  1  bred  to  one  F.  J.  Davidson,  tbe  mortgagee 
and  payee  named  therein,  who  afterwards  as- 
signed tbem  to  appellee.  Both  of  the  notes 
are  dated,  May  15,  1901,  and  bear  Intwast 
at  the  rate  of  8  per  cent  p»  annum  from 
date,  until  paid.  One  of  tbe  notes  was  for 
the  sum  of  $5,000.  and  on  it  a  payment  of 
$2,500  was  made  on  April  26,  1002.'  and  the 
other  note  was  for  the  sum  of  $6,000,  but  no 
payment  bas  been  made  on  it  Both  notes 
were  past  due  when  suit  was  brought  to  fore- 
close. On  September  10,  1904,  judgment  was 
entered  In  the  district  court  of  Grant  county 
against  Chandler,  the  maker  of  the  notes  In 
tbe  sum  of  $11,016.60  for  the  principal  and 
interest  due  on  the  notes,  and  a  foreclosure 
of  the  mortgaged  proper'ty  was  ordered. 
From  this.  Judgment  one  of  tbe  defOndantat 
Weld  C.  Chandler,  appealed;  but  the  othw 
defendants  have  not  joined  In  the  appeaL 

Weld  C.  Chandler,  pro  sa^   B.  M.  Tnmer, 

for  appellee. 

MILLS.  C.  J.  (after  stating  the  facts).  The 
record  In  this  case  Is  not  at  all  voluminous. 
The  appellant  introduced  no  evidence,  nor 
were  any  exceptions  saved  to  any  of  tbat  In- 
troduced by  the  appellee.  Appellant  claims 
that  no  Joinder  In  error  was  filed  In  tbe  Su- 
preme Court  within  the  statutory  time  as 
required  by  section  3140.  Oomp.  Laws  1807. 
We  do  not  think  in  the  case  at  bar  that  tbe 
point  is  well  taken,  for  section  8140,  Comp. 
Laws  1897,  was  repealed  by  section  3,  c.  114. 
p.  324,  Lavrs  1005,  and  the  law  now  is  that 
"unless  exception  la  filed  or  taken  to  tbe  as- 
signment of  error  the  oi^rasite  party  sball 
be  deemed  to  have  Joined  in  error  upon  tbe 
Bsslgnment  of  error  so  filed."  In  tbla  case; 
as  no  exception  was  filed  or  taken  by  appel- 
lee to  the  asslgnmoit  of  errors  filed  by  ap- 
pellant, no  formal  Joinder  in  error  was  neces- 
sary. But  two  errors  are  assigned,  to  wit: 
(1)  That  the  amount  for  whlcfajndgmeiit  was 
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roBdwed  b7  tbe  ffistrict  cotirt  wu  ezceaslTe; 
ud  tbat  flie  computation  of  the  Interest 
Included  in  tbe  Judgment  of  tbe  district  court 
to  enoneoiis,  and  tiiat  tbe  interest  coraed 
thereby  is  ezcra^Te. 

Ttie  main  point  dlscossed  In  the  briefs  is 
as  to  tbe  manner  in  which  interest  aboold  be 
computed  upon  the  note  for  $5,000,  on  which 
the  sum  of  12.000  was  paid.  There  is  no 
anestlon  as  to  the  $6,000  note^  as  no  payment 
lias  been  made  uptm  It.  An  ezamlnatiw  of 
tbe  reooid  discloses  that  oa  April  20.  1002, 
wbich  was  after  the  note  became  payable, 
$^600  was  paid,  and  tbe  payment  was  in- 
dorsed upon  the  $5,000  note  (neither  the  prin- 
cipal nor  any  Interest  then  b^ng  dne  on  the 
note  tm  ^JOOO^  In  tbe  following  words: 
Tald  npon  within,  April  20,  1902,  $2,600." 
This  Indorsement  does  not  dladose  tbat  an 
aiipllcatlon  of  tbe  payment  was  made  by 
dther  tbe  maker  m  the  bolder  of  the  note, 
omaequently,  it  became  the  doty  of  tbe  court 
to  dlt«et  Its  application.  18  Am.  ft  Eng. 
EncycL  of  Law  (1st  Ed.)  p.  245,  note  1.  This 
the  court  dld'by  following  the  UassachiiBetts, 
and  not  tbe  Gonnecticat,  rule;  that  is,  tbe 
partial  payment,  Instead  of  being  applied 
directly  to  the  discharge  of  the  prlnt^pal, 
was  first  applied  to  the  payment  of  the  in- 
terest then  dne  on  tbe  note,  and  there  being 
more  than  enough  to  pay  tbe  interest,  the 
lemalnder  was  applied,  as  far  as  It  would 
go,  to  tbe  payment  of  the  prindpal  of  the 
notfc  Tbe  Massachusetts  rule  for  computing 
interest,  when  partlU  payments  are  made.  Is 
the  one  used  by  most  of  the  courte  of  tinls 
country,  including  the  Suprane  Court  of  tbe 
United  States,  and  Is.  we  think,  the  proper 
one.  Btory  Livingston,  18  Pet  858,  10  U 
Ed.  200;  Connetfticnt  ▼.  Jackson.  1  Johns. 
Ob.  (N.  T.)  18,  7  Am.  Dec.  471 ;  Hart  t.  Dor- 
man,  2  Flo.  447,  60  Am.  Dec.  285.  There 
aeons  to  have  been  no  nror  In  the  oompnta- 
tlon  of  Interest  or  In  tbe  amount  of  the  judg- 
ment glvoi  by  the  court  below.  Even  If 
ttiere  had  beoi,  we  think  that  It  was  the  duty 
et  tbe  counsel  fOr  appellant  to  have  called  it 
to  tbe  attention  of  the  court  below  at  the 
time  the  decree  wss  signed,  so  that  the  trial 
Ju^lge  might  hare  corrected  tbe  same. 

Appellee  asks  that  damages  be  awarded 
bim  under  section  8142,  Comp.  Lews  1897, 
claiming  tbat  tbe  appeal  taken  was  trivial 
and  was  made  only  for  the  purpose  of  delay. 
We  have  carefully  examined  tbe  entire  rec- 
ord, and  have  come  to  tbe  conclusion  that 
this  is  a  proper  case  In  which  to  award  dam- 
ages against  tbe  appellant,  and  the  appellee 
Is  therefore  awarded  the  sum  of  5  per  cent 
damages  upon  the  stun  of  $11,016.60 ;  that  be- 
ing the  amount  of  the  judgment  recovered  In 
the  lower  court  by  appellee. 

We  therefore  affirm  the  judgment  com- 
plained o^  and  remand  the  cause  to  tbe  dis- 
trict court  of  the  county  of  Grant,  and  direct 
tbe  salC  district  court  to  add  to  the  Judgment 
already  glvoi,  the  snm  of  $560.83,  that  be- 
ing 5  per  oeat  npon  the  sum  of  $11,010.60, 


the  original  amount  of  the  Judgment,  and 
that  said  sum  of  $550.88  shall  bear' Interest 
at  the  rate  of  0  per  cent  per  annum  from 
tbe  date  at  tbe  filing  of  tUs  opinion  until 
paid,  and  it  Is  so  ordoed. 

ABBOTT,  UcFIB,  POPE,  and  MANN,  JT^ 
concur.  PABKEB,  having  tried  tbe  cause 
below,  took  no  part  in  this  decision. 


OS  N.  K.  MO 

UNITED  STATES  Vl  BIO  OBANDE  DAM 
ft  IRRIGATION  CO.  et  aL 

(Supreme  Oonct  9i  New  Mezieo.  Maitih  % 
1808.) 

1.  P1.EADIN0  —  SuppwfiRTU  Gowuzirr 
Lrate  or  CoDvr— HuBino  or  Appuoatiom 

—Notice. 

Under  Code  Clr.  Proc  I  104,  as  amended 
by  Laws  1001,  p  29,  c  11,  provldlns  that  "any 
heariDK  *  *  •  tmless  trial  by  jury  is  nece^ 
Miry,  mar  be  had  In  any  case  out  of  regular 
term  time  upon  five  dayi'  notice  In  writing  to 
the  opposite  party  or  bis  attorney  or  solicitor. 
*  *  *  Such  hearing  may  be  had  daring  the 
term  of  court  at  any  time  In  tbe  discretion  of  the 
court" — where  a  supplemental  complaint  was  filed 
In  tenn  time  and  on  tbe  same  day  that  it  was 
aerred  on  defendant's  counsel,  no  notice  of  heai^ 
ing  the  appllcatimi  tar  leave  to  file  was  necee- 
sary. 

[Ed.  Note. — For  cases  In  point,  sse  voL  8^ 
Cent  Dig.  Pleadhig,  |  83a] 

2L  Save— DiscsETioR  or  Goxm. 

The  granting  of  Irave  to  file  a  eapplemental 
complaint  Is  within  the  discretion  of  the  federal 
courts. 

[Ed.  Note.— For  cases  In  pobit  see  voL  80, 
Cent  Dig.  Pleadhig,  |  833.] 

8.  Same  —  Suppubkkhtai.  Ooiin.AiifT  —  Dxr- 

IKRERT  RkUET. 

Code  Civ.  Proc.  I  87,  provides  tiiat'a  party 
may  be  allowed  on  motion  to  make  a  anpple* 
mental  complaint  ancwer,  or  reply,  alleging 
facts  material  to  the  cause,  or  pricing  tor  any 
other  or  different  relief.  Sectlw  80  provide* 
that  In  every  complaint  soswer,  or  rqily, 
amendatory  or  supplemental,  tbe  party  shall  set 
forth  in  one  entire  pleading  all  matters  wblcb 
may  be  necessarr  to  the  determination  of  th« 
action.  Section  33  provides  for  tbe  blending  of 
legal  and  equitable  remedies  and  defenses  in 
one  action.  Held,  that  these  sections  allow  the 
allegation  In  a  supplemental  complaint  of  sacb 
facta  aa  authorize  the  granting  of  other  and 
different  relief  than  tbat  sought  by  the  original 
complaint 

[EM.  Note. — For  cases  In  point  see  vol.  89l 
Cent  Dig.  Pleading,  |  830.] 

4.  Appeal— PsocEEDin  as  in  Loweb  Coubt — 
IssuKs  Not  Dbtebuined. 

Where  there  had  never  been  a  trial  upon 
the  merits  of  the  oripnal  cause  of  action,  aoch 
matter  will  still  be  before  the  lower  court  upon 
the  remanding  of  the  cause,  and,  where  matter 
Is  set  up  in  a  supplemental  complaint  after  the 
remand,  the  mandate  could  not  refer  to  issues 
thus  raised  for  tbe  first  time^  so  as  to  prohibit 
their  consideration. 

&  PUADINO  — 8lTPPLBKKI«TAZ.  CoUPX^AIRT 
ConsiSTENOT  WITH  FOBlfEB  Pl^ADIRG. 

The  original  complaint  alleged  tbat  de- 
fendant threatened  and  was  about  to  construct 
numerous  dams,  reservoirs,  canals,  and  ditchee 
for  the  purpose  of  accumulating  the  waters 
of  the  Rio  Grands  to  be  used  in  irrigating ;  that 
sudi  coQstruetlmi  would  check  the  flow  of  the 
waters  of  such  strsam  and  interfere  with  the 
navigability  thersof ;  that  ssld  acts  were  in  rie- 
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iRdon  of  certala  aefii  of  Oosfren — and  prayed 
tor  ^  inJtanctioD.  The  amended  complaint  was. 
in  the  main.  Identical  with  the  original,  except 
In  that  It  made  anotiier  corpoxation  a  defendant 
and'<!ont(dDed  allegation*  to  the  effect  that  the 
latter  company  was  an  English  corporation 
organized  as  an  adjunct  and  agent  of  the  former 
company,  and  that  the  former  had  entered  into 
a  contract  to  oonvey  all  its  rights  in  such  system 
to  the  latter  company.  The  prayer  for  the  in- 
junction was  the  same,  but  against  both  corpo- 
rations. An  alternative  writ  of  injunction  .hav- 
ing issaed,  defendant  filed  pleas  and  answer  al- 
le^ng  compliance  with  the  acts  of  Congress  aa- 
thorlsing  the  oonBtmction  of  such  irrigation 
aSBtem.  The  supplemental  complaint  contained 
a  detailed  statement  of  all  the  proceedings,  and 
alleged  that  defendant  had  forfeited  its  right  by 
ftiilare  to  complete  the  work  within  the  Ume 
limited  by  the  act  referred  to  In  defendant's  an- 
swer, and  prayed  for  the  forfeltore  of  defendant's 
right  to-constrnct  its  Irrigation  system  and  also 
lEor  an  injunction,  ffeld,  that  soch  sapplemeotal 
ctafplalnt  did  not  sat  up  a  cause  of  action  irrec- 
oiicilable  and  inomaistent  with  the  amended 
cnnplaint. 

6. '  BAUB— iRDKPmDBNT  CaVSB  OF  ACTHON. 

In  an  action  to  restrain  the  diversion  of  the 
waters  of  a  navigable  river,  the  plea  of  defend- 
ant relied  upon  an  act  of  Congress  granting  it 
the  right  to  divert  such  waters.  The  sapple- 
mental  complaint  alleged  that  since  the  com- 
nlen'cement  of  the  action  defendant  had  forfeited 
its  rights  granted  by  such  act  by  reason  of  Its 
failure  to  comply  therewith  daring  the  time 
limited  by  the  act,  and  prayed  that  defendant's 
rights  nnder  soch  act  be  forfeited,  field,  that 
the  supplemental  complaint  was  not  objection- 
able as  setting  ap  an  indepoident  caose  of  ac- 
tion. 

7.  Same  —  Qmos  of  Sufplkuintai.  Cou- 

PLAINT. 

A  supplemental  complaint  Is  the  proper 
method  of  bringing  before  the  court  a  cause  of 
action  relating  to  the  same  matter  which  did 
not  exist  at  the  time  the  salt  was  brought. 

ISld.  Note.— For  cases  in  point,  see  vol.  89, 
Cent.  Dig.  Pleading,  t  832.] 

&  Appeal  —  Mandate  to  Lowxb  Ooubs— 
JuRiSDianon  Aftib  Remard. 

Where  the  lower  court  had  jurisdiction  both 
of  the  parties  and  the  snbjeet>matter,  it  did  not 
lose  either  by  the  remanding  of  the  cause  by  the 
Supreme  Court  on  appeal. 

9.  Pboobss— NECfEssiTT  Ajteb  Fiuno  Snp- 

PUHBNTAL  .COUPLAIHT. 

The  filing  of  a  supplemental  complaint 
which  In  no  sense  states  a  new  cause  of  action 
does  not  reqnlre  service  of  a  new  process  on  de- 
fendant, where  the  supplemental  pleading  is 
filed  In  open  conrt  and  a  copy  served  on  ma  of 
defendant!  attorneys  of  record. 

[Dd.  l^ote.— For  eases  In  point,  aeo  roL  40, 
Cent  Dig.  process,  |  0.] 

10.  JVDdUBIfT— GOBBKCnON  OF  C1.EBIOAI.  MlB- 
TAKB. 

Where  a  clerical  mistake  was  made  In  a 
decree,  in  that  the  date  of  an  act  of  Congress 
was  given  as  1901,  when  it  should  have  oeen 
1^1,  as  alleged  in  the  pleadings,  the  court  bad 
authority  to  correct  such  mistake  at  the  next 
regular  term  by  modifying  and  re-entering  the 
decree  in  foIL 

[Bd.  Note.— For  cases  In  point,  see  vol.  SO, 
OmiL  IHg.  Judgment,  |  68S.] 

11  SaU— JiTDOlfENT  FOB  WANT  OF  AHBVBB. 
Where  defendant  failed  to  answer  a  buih 

Slemental  complaint  within  20  days  from  the 
ate  of  filing,  as  required  by  statute,  and  hiled 
to  secnre  additional  time  to  plead,  It  ma  propm 
for  the  court  to  raider  a  decree  for  want  of  an 
auBwo^ 


12.  Saice— Monon  to  Sbt  'Asnm  Jxjoaiaan-' 

Taa. 

Under  Code  Cir.  Proc  |  134,  whidi  piD< 
ridea  that  a  motion  to  set  naide  a  JudgineDt 
rendered  out  of  term  time  will  not  be  entertained 

nnless  the  same  is  filed  and  a  copy  served  on 
the  oippoute  part?  within  10  days  after  snch 
Judgment  vras  rendered,  and  section  137,  which 
provides  that  judgments  may  be  set  aside  for  ir- 
regularity on  motion  filed  within  one  year,  where 
there  was  no  Irregularity  in  the  rendition  of  the 
judgment,  It  could  not  be  set  aside  on  m'oLiuu 
filed  more  than  10  days  after  rwdition  and  no- 
tice thereof. 

18.  Saub— NBaiitaBNOi  OT  Attobrxt  am  Bk- 

0U8B  FOB  Default. 

Where   a   Judgment   has   been  rendered 
against  a  defendant  for  want  of  an  answer,  he* 
cannot  plead  the  negligence  of'his  attorneys  aa 
ground  for  a  motim  to  set  aride  tlie  judosent; . 

[Ed.  Note,— FikT  cases  in  wOnt,  see  vol.  80, 
Cent.  Dig.  Judgment,  |  2S4.I 

14.  Navigable  Watbbs— Divebsioh— Fob- 

RITTTBE  or  RlOHT. 

Where  an  act  of  Congress  giving'  an  irriga- 
tion company  the  right  to  divert  the  waters  of 
a  navigable  river  provided  that,  if  the  canal  or 
ditch  »iould  not  be  completed  within  five  years, 
the  rights  granted  should  be  forfeited,  a  forfeit- 
ure was  properly  declared  where  more  than 
five  years  elapsed  after  the  dissolution  of  an 
Injunction  originally  granted  restraining  the 
company  from  proceedmg  to  construct  Its  sys- 
tem, where  the  woik  was  still  incomplete. 

Appeal  fr<Hn  District  Coort,  Third  District; 
before  Justice  Frank  W.  Parker. 

Action  by  the  United  States  asalnat  the  Bio 
Grande  Dam  &  Irrigation  Company  and  an- 
other to  restrain  defendants  from  construct- 
ing certain  dams,  reservoirs,  and  ditches  for 
the  diversion  of  the  waters  of  an  alleged  navi- 
gable river.  From  a  Judgment  for  plalntill^ 
defendants  appeaL  Affirmed. 

Tbla  cause  was  remanded  a  aacoDd  time  to 
tbe  district  court  of  the  Ttilrd  judicial  dis- 
trict by  the  Supreme  Court  vt  the  territory, 
April  28,  1902,  nnder  a  mandate  from  tbe 
Supreme  Court  of  tbe  United  States  (22  Sup. 
Ct  428,  46  L.  Ed.  019),  by  which  conrt  tbe 
same  bad  been  reversed  and  remanded  for 
tbe  second  time,  fOr  further  proceedlngB  tbtte- 
in.  On  tbe  7th  day  of  Ajirll,  1903,  and  during 
a  r^lar  term  of  said  court,  the  appellee  ap- 
plied for  and  obtelned  leave  to  file  a  supple- 
mentel  complaint,  and  nptm  Uie  same  day  filed 
tbe  same.  The  record  shows  Uiat  npoa  the  sai^ 
day  tbe  snpplemoitel  complaint  was  filed  the 
same  was  served  upon  A.  B.  Fall,  Baq.,  one  of 
the  attorn^  of  record  of  the  appellants.  On 
tbe  2l8t  day  of  May,  and  44  days  aftw  the 
supplemental  complaint  was  filed  and  served 
upon  appellants*  counsel,  no  answer  or  other 
pleading  being  filed,  tbe  conrt  rendered  tbe 
following  decree  of  forf ^ture  and  injnnctlon. 
In  favor  of  tbe  appellee:  "This  cause  com- 
ing on  to  be  heard  upon  the  motion  of  the 
plaintiff,  by  the  United  States  attorney,  W.  B. 
Cbllders,  Esq.,  and  It  appearing  to  the  conrt 
that  a  supplemental  bill  was  filed  h»«In,  by 
Its  leave,  on  the  7tb  day  of  April,  A.  D.  1903, 
and  that  copies  of  the  said  bill  were  served 
more  than  80  days  past  upon  the  attorney  of 
record  of  tba  defendants  in  said  caoac^  and  it 
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farOm  aivearliiff  from  the  certificate  at  the 
daft  of  the  said  coitrt  that  no  demtmer,  an- 
awer,  or  other  pleading  has  been  filed  to 
said  Biqiplemental  blU  by  the  defoidanta  In 
said  catue,  and  the  court  being  fully  Inftwm- 
ed  in  the  premises,  the  court  does  find  that 
the  allegations  of  said  sapplemeotal  bill  are 
confeBsed  and  are  tme;  and  fnrOier  specially 
finds  that  the  articles  of  incorporation  and  the 
map  snrr^  of  the  reserroir  of  the  defendant 
eorpontltm,  the  Bio  Qrande  Diua  ft  Irrlga- 
tioD  Company,  were  filed  with  the  Secretary 
of  tiie  Intaior  prior  to  the  asth  day  of  June, 
A.  D.  1897,  and  were  prior  to  said  date  ap- 
proved by  the  Becretiity  of  the  Interior;  and 
It  farther  finds  that  the  said  defendants  bave 
not  completed  its  said  reservoir  or  said  ditch, 
or  any  section  tfaweo^  within  five  years  after 
the  location  oi  the  said  reservoir  and  its  said 
dltdi  Une^  or  wltbbi  five  years  after  the  ap- 
proval of  the  same  by  the  Secretary  of  the 
Saterlor;  and  the  court  further  finds  that  five 
years  since  the  filli^  and  approval  of  the  said 
articles  of  Incorporation,  i»oof  or  organiza- 
tion, maps  and  sorv^  of  the  said  reservoir 
and  ditch  line  of  tbe  defendants  had  Ioi% 
since  lapsed  prior  to  the  filing  of  the  said 
snpplemKital  bill,  and  that  the  defendants 
had  not  compiled  with  the  reqnlremrats  of  the 
act  of  CoagxeaB  approved  March  3,  1801,  un- 
der which  the  same  w«re  filed,  but  has  failed 
to  construct  or  complete  within  the  period  of 
five  years  after  the  location  of  the  said  canal 
and  reservoir  any  part  or  section  of  the  same. 
Whereat,  It  Is  ordered,  adjudged,  and  decreed 
by  the  oonrt  that  the  ri^ts  of  tbe  said  de- 
fendants, or  either  of  them,  to  construct  and 
complete  the  said  reserroir  and  said  ditch, 
or  any  part  tbera^  under  and  by  virtue  of 
the  said  act  .of  Congress  of  March.  3,  1901, 
be  and  tbe  same  are  hereby  declared  to  be  for- 
fdted.  It  is  furthw  ordraed,  adjudged,  and 
decreed  by  the  court  by  reason  of  the  premises 
that  an  injunction  be,  and  the  same  is  h^by 
granted,  against  the  said  defendants,  enjoin- 
ing th«B  from  constructing  or  attempting  to 
construct  the  said  reewolr,  or  any  part 
ttiereof,  and  that  the  same  be  made  perpet- 
uaL"  An  error  having  been  made  In  the  de- 
cree as  to  tbe  date  of  the  approval  of  tbe  act 
of  Congress,  m  that  It  was  ^ven  as  "1901," 
whereas  It  tOioald  have  bem  1891,  an  ammded 
decree  was  entered  nunc  pro  tunc  InserUng 
■1881,"  Instead  of-  "1901,"  that  said  deci^ 
would  conform  to  the  allegation  of  the 
plonental  complaint  The  original  decree, 
ttras  amended,  was  re-entered  at  length  on 
the  5tib  day  of  October,  1003,  during  a  regular 
tenn  of  said  court;  no  appearance  or  action 
of  any  Idnd  having  been  taken  by  appellants 
up  to  tbls  time. 

On  the  31st  day  of  October,  1803,  a  motion 
was  filed  counsel  for  ajqpiellanb^  Messrs. 
KUxk  ft  Owen,  to  vacate  and  set  aside  the 
order  of  April  7,  1908.  allowing  the  snK>le- 
moital  complaint  to  be  filed;  to  open  the  de* 
fftnit;  to  vacate  and  set  aside  the  decree  and 
amended  decrees  of  the  cour^  and  for  permis- 


sion to  file  answer  which  was  tendered  with 
said  moMfm.  Long  aflBdavits  of  Nathan  Bi. 
Boyd  and  Allen  Wood  BUlngton,  stodcholders 
of  appellant  corporation,  were  filed  in  support 
of  the  motion.  The  answa,  whldi  vras  also 
verified,  raises  substantially  the  saifle  Issues 
sought  to  be  raised  by  tbe  motion,  and  denies 
appellee's  right  to  relief  by  way  of  si^le- 
mental  complaint  for  reasons  preserved  in  tiie 
asBlgnmeoils  of  errcff.  On  the  29th  day  of 
January,  1904,  tiie  court  overruled  the  motion 
and  entered'Qie  following  ordtf :  "This  cause 
coming  on  to  be  hrard  upon  the  motltm  of  the 
defendants,  the  Bio  Grande  Dam  &  Irrl^tlon 
Company  and  the  Bio  Grande  lAnd  &  Irriga- 
tion Compai^,  Limited,  to  vacate  and  set 
aside  tbe  order  entered  In  this  cause  on  -ttie 
7th  day  of  April,  A.  D.  1903,  at  Las  Cruce^ 
Dona  Ana  coun^.  New  Mexico,  granting  to 
the  plaintiff  herein  the  privilege  and  right  to 
file  a  supplemental  blU  of  complaint  In  this 
cause,  and  praying  leave  of  tbe  court  to*  op- 
pose aald  motion  for  leave  to  file  said  supple- 
mental bill  of  complaint  and  permit  tbe 
defendante  to  have  a  hearing  thereon,  and 
that  the  order  grantli^  to  the  plaintiff  herein 
the  privilege  and  right  to  file  said  supplemen- 
tal bin  of  complaint  be  vacated  and  set  adde 
upon  the  ground  that  the  court  bad  no  power 
to  pormit  the  plaintiff  to  file  said  supplemrai- 
tal  bill  of  complalnti  and  praying  that  the 
decree  entered  In  this  cause  vtpoa  the  default 
of  the  defendant  In  answering  the  said  supple- 
mental blU  of  complaint  be  vacated  and  set 
aside  and  declared  to  be  of  no  effect,  and  that 
the  amended  decree  in  this  cause  filed  in  tills 
court  on  the  &tb  day  of  October,  180%  upon 
said  plaintiff's  application,  be  vacated  and  set 
aside  and  held  of  no  effect,  said  decree  having 
been  granted  upon  defendante*  default  to  an- 
swer said  supplemental  bill  of  complaint, 
and  that  the  dtfendanta  herein,  should  this 
court  determine  not  to  relieve  said  defendante 
from  that  default  upon  said  motion  of  jplaln- 
tlff,  or  file  said  suppl^ental  bill  of  complaint, 
be  permitted  to  come  In  and  answer  said  bill 
of  complaint  and  present  their  Issues  on  the 
merite  of  said  supplemental  bill  of  complatot; 
and  to  relieve  the  defmdante  from  their  de- 
fault therein,  and  that  the  defoidante  bave 
such  other  and  furtiier  relief  as  to  this  court 
may  seem  Just  and  equlteble.  And  tbe  court 
having  heard  counsel  for  the  plaintiff  and  de- 
fendante and  being  fully  advised  In  the  prem- 
ises, doth  find  that  the  motion  for  leave  to 
file  said  supplemental  bill  of  complaint  was 
Bwved  upon  the  attorneys  of  record  of  the 
said  defendants,  and  tiiat  there  was  no  Ir- 
re^larlty  in  the  filing  of  said  supplemoitel 
bill  of  complaint,  and  that  it  has  no  power  , 
to  set  aside  the  decree  entered  upon  said 
bill  at  this  time  upon  said  application,  doth 
overrule  said  motion.** 

Klock  ft  Owen,  for  appellants.  William  B. 
<Ailden^  U.  S.  Atty 

McriB,  J.  (after  stating  the  facte).  A 
large  number  of  errors  are  anlg|ied, 
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they  may  fairly  be  grouped  Into  four,  name-  I 
ly:  (1)  The  court  erred  in  permitting  the 
supplemental  complaint  to  be  filed.  (2)  The 
court  erred  In  rendering  decree  upon  default 
of  appearance  and  answer  within  the  time 
allowed  by  law.  (3)  The  court  erred  in  Its 
ordermodifylngorlginal  decree  nunc  pro  tunc. 
(4)  The  court  erred  in  overruling  motion  to 
vacate  said  order  and  decrees  and  to  reopen 
said  canse  for  the  filing  of  an  answer. 

As  to  the  first  objection,  It  would  seem 
to  be  a  sufficient  answer  that,  at  the  time 
the  court  granted  appellee  leave  to  file  the 
supplemental  complaint,  the  court  was  In 
session  during  a  reg^ular  term.  It  was  not 
a  vacation  order,  therefore,  but  one  made  in 
open  court  This  is  a  matter  of  practice  and 
governed  by  the  Code  of  Clvl!  Procedure. 
Subsection  104  of  the  Code,  as  amended  by 
chapter  11,  p.  29,  Laws  1901,  provides  that: 
"Any  hearing  of  any  kind,  whether  Inter- 
locutory or  final,  unless  trial  by  Jury  Is  nec- 
essary, may  be  had  In  any  case  out  of  regular 
term  time  upon  five  days'  notice,  in  writing 
to  the  opposite  party,  or  his  attorney  or 
solicitor,  but  the  court  or  Judge  may,  upon 
application,  for  good  cause  shown,  extend  the 
time  of  hearing.  Such  hearing  may  be  had 
during  the  term  of  court  at  any  time  In  the 
discretion  of  the  court"  Counsel  for  ap- 
pellants insists  that  It  was  error  for  the 
court  to  allow  the  filing  of  the  supplemental 
complaint  without  notice.  The  section  above 
referred  to  provides  for  notice  of  five  days 
for  hearings  in  vacation,  but  there  Is  no 
such  requirement  as  to  hearings  in  open 
court  during  a  regular  term.  The  ^record 
discloses  that  this  cause  had  been  pimdlng 
In  the  court  for  almost  one  year,  awaiting 
further  proceedings,  and  Mr.  Boyd  In  bis 
affidavit  admits  Mr.  A.  R  Fall  and  Mr.  W. 
A.  Hawkins  were  attorneys  of  record  for 
appellants  at  the  time  the  supplemental  com- 
plaint was  filed.  The  record  further  shows 
that  the  supplemental  complaint  was  serv^ 
upon  Mr.  Fall  on  the  same  day  it  was  filed, 
April  7,  1903.  Attorneys  of  record  are  pre- 
sumed to  be  present  during  terms  of  court 
wherein  their  causes  are  pending,  and  In 
contemplation  of  law  chargeable  with  notice 
of  all  proceedings  transpiring  in  open  court 
in  causes  whereiD  they  are  such  attorneys. 
There  being  no  requirement  for  five  days' 
notice,  under  the  facts  of  this  case,  counsel 
are  presumed  to  have  been  present  and  to 
have  such  notice  as  the  law  requires  of  mat- 
ters transpiring  In  open  court  on  the  day 
.on  which  leave  was  granted  to  file  the  sup- 
plemental complaint,  and  the  same  was  filed 
and  served  upon  them.  Yonge  v.  Broxson, 
23  Ala.  684;  Saunders  v.  Savage  (Tenn.  Ch. 
App.)  63  S.  W.  218.  The  court  was  vested 
with  discretion  by  the  last  clause  of  subsec- 
tion 104,  supra,  which  does  not  seem  to  have 
been  abused,  nor  was  there  any  abuse  of  the 
general  discretion  to  allow  an  amended  or 
supplemental  bill  In  equity  conferred  upon 
the  courts  of  the  United  States,  as  may  | 


I  be  seen  by  reference  to  the  case  of  Berliner 
Gramophone  Co.  v.  Seamon,  113  Fed.  750,  51 
C.  C.  A.  440,  in  which  It  was  held  that: 
"The  granting  of  leave  to  file  an  amended 
and  supplemental  bill  is  a  matter  within  the 
discretion  of  the  court,  and  its  action  will 
not  be  reviewed  In  an  a^ell^te  court  un- 
less there  has  been  a  gross  abuse  of  tbls 
discretion." 

The  second  group  of  errors  assigned  relate 
both  to  the  order  allowing  the  supplemental 
complaint  to  be  filed  and  the  rendering  of 
the  decree  and  amended  decree  thereon,  and 
challenges  the  power  of  the  court  to  do 
either,  first  because  the  supplemental  com- 
plaint sets  up  a  cause  of  action  irreconcilable 
and  Inconsistent  with  the  cause  of  action  set 
forth  in  the  original  and  amended  com- 
plaints ;  second,  It  sets  up  an  Independent 
cause  of  action  which  did  not  exist  when 
the  original  and  amended  complaints  were 
filed;  third,  because  the  decrees  were  render- 
ed without  service  of  summons.  That  the 
court  has  power  to  allow  a  supplemental 
complaint  to  be  filed  appears  from  subsec- 
tions 87  and  89  of  the  Code,  which  are  aa 
follows : 

"Subsec.  87.  A  party  may  be  allowed,  on 
motion,  to  make  a  supplemental  complaint, 
answer  or  reply,  alleging  facts  material  to 
the  cause,  or  praying  for  any  other  or  dif- 
ferent relief,  order  or  Judgment" 

"Subsec.  89.  In  every  complaint,  anawOT 
or  reply,  amendatory  or  supplemental,  the 
party  shall  set  forth  in  one  entire  pleading 
all  matters  which,  by  the  rules  of  pleading, 
may  be  set  forth  In  such  pleading,  and  which 
may  be  necessary  to  the  proper  determina- 
tion of  the  action  or  defense." 

It  being  understood  that  our  ,Code  provides 
for  the  blending  of  legal  and  equitable  reme- 
dies and  defenses  In  one  action  {subsection 
33,  Code),  these  sections  clearly  allow  the 
allegattoD  of  such  facts  as  will  authorize  the 
gi  anting  of  other  and  different  relief  than 
that  sought  by  the  original  complaint;  the 
object  of  course,  being  to  end  the  litigation 
in  a  single  action.  This  court  had  this  sub- 
ject under  consideration  in  the  case  of  Bre- 
men Min.  &  Mill.  Co.  T.  Bremen,  79  Pac. 
806.  In  the  case  tills  court  said:  "The 
only  limitation  upon  the  right  of  amend- 
ment to  be  drawn  from  a  majority  of  the 
decided  cases  is  that  an  entirely  new  and 
different  cause  of  action,  founded  upon 
facts  wholly  foreign  to  the  transaction  at- 
tempted to  be  set  up  In  the  original  com- 
plaint, cannot  be  set  up  by  amendment" 
Ency.  PI.  ft  Ft.,  Vol.  1,  548.  In  the  la-esent 
case,  the  matter  set  up  In  the  supplemratal 
complaint  grows  out  of  and  Is  connected 
with  the  some  transaction  as  that  alleged  in 
the  original  and  amended  complaint  The 
original  complaint  alleged  that  the  Bio 
Grande  was  a  navigable  stream,  and  as  such 
under  the  jurisdiction  of  the  United  States; 
that  the  Rio  Grande  Dam  &  Irrigation  Com- 
I  pany  threatmed  and  were  about  to  corn- 
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mence  tbe  coDStrucUon  and  naaintenasce  of 
numeroas  dams,  reservoirs,  canals,  ditches, 
and  pipe  lines  for  tlie  purpose  of  accumulat- 
ing large  gnantltles  and  possibly  all  of  tiie 
waters  of  the  Rio  Grande  Into  such  reser- 
voirs, canals,  ditches,  and  pipe  lines  to  be 
used  in  irrigating  large  tracts  of  land ;  that 
the  construction  of  tbe  large  dam  at  Elephant 
Bntte  ■win  check  the  flow  of  the  waters  of 
such  stream  and  Interfere  with  or  destroy 
the  navigability  and  commercial  value  there- 
of; alleged  that  the  said  acts  were  in  viola- 
tloo  of  certain  acts  of  Congress  therein  set 
forth,  and  prayed  for  Injunction  restraining 
the  defendant  company  from  proceeding  with 
the  construction  of  its  proposed  Irrigation 
system.  The  amended  complaint  was.  In 
the  main,  identical  with  the  original,  except 
in  that  It  made  the  Rio  Grande  Irrigation 
&  Land  Company,  Limited,  also  a  defendant, 
and  coDtalned  allegations  to  the  effect  that 
the  latter  company  "was  an  English  corpora- 
tion oi^anlzed  as  an  adjunct  and  agent  of 
the  former  company,  for  the  purpose  of  se- 
cnrbiK  funds  for  the  construction  of  the  ir- 
rigation system,  and  that  the  Rio  Grnnde 
Dam  ft  Irrigation  Company  had  entered  into 
ft  contract  to  convey  all  of  their  rights  in 
OTcta  ^stem  to  the  latter  company.  The 
prayer  for  injunction  la  the  same,  but  against 
both  cotporatlona.  An  altematlTe  writ  of  In- 
Jnnctlon  having  Issued,  by  order  of  the  court, 
on  the  25th  day  of  May.  1897,  on  the  2Sth 
day  of  June  the  defendant  corporation  filed 
Joint  and  separate  plois  and  answer,  deny- 
ing the  navlgabiuty  of  the  Rio  Grande, 
4en^n9  that  the  proposed  action  of  the  de- 
fendant corporation  iras  unlawful,  and  al- 
leging fnll  compliance  with  the  acta  of  Con- 
giess  anthorldng  the  construction  of  such 
irrigation  syatem,  part  of  which  pleas  and 
answer  Is  as  ft>IIow4:  *rrbat  such  applica- 
tion, map,  and  surrey  of  snch  dam  and 
reservc^r  has  a  long  time  prior  hereto  and 
prior  to  the  filing  of  the  bill  of  complaint 
herein  been  approved  by  the  Secretary  of 
the  Interior  of  the  United  States,  and  Is  yet 
so  approved,  and  the  constmction  of  snch 
dam  and  reservoir  duly  authorized  under  tbe 
provisions  of  an  act  of  Congress  of  March 
3,  18A1,  under  which  said  appllcatltm  for 
sadi  right  to  construct  such  dam  and  res- 
ervoir was  duly  made  as  aforesaid."  On 
the  27th  day  of  June,  counsel  for  tbe  defend- 
ant corporations  filed  a  motion  to  discharge 
the  rule  to  show  cause  and  dissolve  tbe  in- 
junction upon  the  pleas,  answer,  affidavits, 
and  correapondence  on  file.  This  motion  was 
fully  argued  and  was  sustained  by  the  court. 
The  court  gave  as  reasons  that  It  would  take 
Judicial  notice  that  the  Rio  Qrnnde  was 
not  a  navigable  stream  within  tbe  territory 
of  New  Mexico,  and  therefore  the  amended 
complaint  failed  to  state  a  case  entitling 
the  complainant  to  the  relief  sought.  The 
-court  dissolved  the  injonctlon  and  dismissed 
xhe  cause 


There  was  no  trial  upon  the  merits  In  the 
court  below,  and  when  tbe  cause  was  heard 
In  tbe  Supr^e  Court  of  the  United  States 
It  was  held  that  the  lower  court  erred  in  dis- 
missing tbe  bin  for  want  of  equity,  upon  the 
sole  ground  that  the  Rio  Grande  was  not  to 
be  nonnavigable  In  New  Mexico,  as  to  the 
navigability  of  the  river  outside  of  the  ter- 
ritory was  also  within  the  scope  of  the  bill. 
Nor  was  the  second  reversal  by  tbe  Supreme 
Court  of  the  United  States  a  reversal  upon 
the  merits,  as  the  court  distinctly  placed  it 
upon  the  ground  that  tbe  United  States  had 
not  been  allowed  sufficient  time  to  properly 
prepare  and  present  its  case,  and  tbe  cause 
was  remanded  for  that  reason.  As  there  has 
never  been  a  trial  upon  the  merits  of  tbe 
original  cause  of  action,  that  matter  was 
still  before  the  lower  court  upon  the  remand- 
ing of  tbe  cause,  but  the  matter  set  up  In 
the  supplemental  complaint  was  never  be- 
fore tbe  court  until  after  the  case  had  been 
remanded  for  the  second  time.  The  mandate, 
therefore,  could  not  refer  to  issues  thus  rais- 
ed for  tbe  first  time  so  as  to  prohibit  their 
consideration.  "The  Circuit  Court  may  con- 
sider and  decide  any  matters  left  open  by  the 
mandate  of  this  court,  and  its  decision  of 
such  matters  can  be  reviewed  by  a  new  ap- 
peal." In  re  Sanford  Fork  &  Tool  Co.,  IGO 
U.  S.  247, 16  Sup.  Ct.  291,  40.  L.  Ed.  414;  Hinck- 
ley V.  Morton,  103  U.  S.  764,  26  L.  Ed.  607; 
Mason  v.  Pewable  Mining  Co.,  153  U.  S.  361, 
14  Sup.  Ct  847,  38  L.  Ed.  745. 

The  supplemental  complaint  contains  a  de- 
tailed statement  of  all  tbe  proceeding  had 
during  tbe  progress  of  the  case  and  to  the 
pleadings  and  specifically  to  the  pleas  filed  by 
the  appellants  in  which  they  rely  upon  tbe 
act  of  Congress  of  March  3,  1891,  c.  561,  26 
Stat.  1095  [U.  S.  Comp.  St  1901,  p.  1535], 
as  auttiortty  for  the  constmction  of  their 
Irrigation  system.  Tbe  supplemental  com- 
plaint further  alleges  that:  "Plaintiff  fur- 
ther alleges  that  In  and  by  section  20  of  tbe 
said  act  of  March  3,  189]  (26  Stat  1102 
[U.  S.  Comp.  St  1901,  p.  1571]),  above  re- 
ferred to,  it  was  provided  'that  if  any  section 
of  said  canal,  or  ditch,  sball  not  be  completed 
within  five  years  after  the  location  of  said 
section,  the  rights  herein  granted  shall  be 
forfeited  as  to  any  uncompleted  section  of 
said  canal,  ditch  or  reservoir,  to  tbe  extent 
that  the  same  is  not  completed  at  the  date  . 
of  forfeiture,'  and  that  although  five  years 
since  tbe  filing  and  approval  of  said  articles 
of  incorporation,  proofs  of  organlzatlcm, 
maps  and  surveys  have  long  since  elapsed, 
defendant  has  not  complied  with  the  require- 
ments of  said  act  but  has  failed  to  construct 
or  complete  within  the  period  of  five  years 
after  the  location  of  said  canal  and  reservoir 
any  part  of  section  of  tbe  same,  and  the 
same  has  by  reasons  thereof  become  for- 
feited." It  Is  further  alleged  in  the  supple- 
mental complaint  tbat  the  temporary  injunc- 
tion was  dissolved  on  the  80th  day  of  July, 
and  tbat  tbe  appelant*  were  In  "no 
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wise  hindered,  restrained,  or  prevented  from 
complying  with  the  provisions  of  tbe  act  by 
any  judicial  order  or  process  whataoever." 
The  prayer  la  for  forfeiture  of  all  the  rights 
the  appellants'  may  have  or  claim  under  said 
act  of  Oongress  of  March  3, 1891,  and  for  In- 
junction and  all  other  relief  prayed  for  In 
the  amended  complaint  •  Under  this  state  of 
tbe  record,  the  obJeMlon  that  the  auppl^nen- 
tal  complaint  sets  up  a  cause  of  action  Irrec- 
oncilable and  Inconsistent  with  the  amended 
complaint  Is  not  well  taken.  Indeed,  tbe 
prayer  of  the  supplemental  complaint  Is  for 
the  Identical  relief  prayed  for  in  tbe  amended 
complaint  It  Is  tme  that  a  forfeiture  of  the 
right  of  appellants  to  construct  their  irriga- 
tion system  Is  also  prayed  for,  but  this  only 
amounts  to  an  additional  reason  why  an  In- 
junction should  be  granted.  The  purpose  of 
this  entire  litigation  has  been  to  restrain  ap- 
pellants from  constructing  the  dams,  reser- 
voirs, canals,  ditches,  etc,  for  the  diversion 
of  tbe  waters  of  the  Rio  Grande  and  the  ob- 
struction of  the  alleged  navigable  portion  of 
said  river.  The  supplemental  complaint  is 
entirely  consistent  and  recondlable  with  this 
purpose. 

Tbe  next  objection  to  tbe  filing  of  the  sup- 
plemental complaint  and  the  decree  render' 
ed  thereon,  that  it  sets  up  an  entirely  inde- 
p^dent  cause  of  action,  is  equally  untenable. 
The  plea  of  the  appellants,  above  referred  to, 
relies  npon  the  act  of  Congress  of  March  3, 
1891,  as  the  basis  of  all  rights  claimed  by 
appellants.  Tbe  forfeiture  sought  by  the 
supplemental  complaint  Is  provided  for  In 
the  same  act  The  supplemental  complaint, 
therefore,  la  directly  responsive  to  this  de- 
fense, and  clearly  grows  out  of  the  same 
transaction  or  subject-matter  of  the  litiga- 
tion. 

Tbe  third  objection  is  that  the  supplemen- 
tal complaint  sets  up  a  caxise  of  action  which 
did  not  exist  at  the  time  the  suit  was  brought 
This  is  true,  but  a  supplemental  complaint 
seems  to  be  the  proper  method  of  bringing 
such  a  cause  of  action  before  the  court 
Such  seems  to  be  the  office  of  a  supplemental 
complaint  The  case  of  Joiklns  v.  Inter- 
national Bank,  127  U.  8.  484,  8  Sup.  Ct  1196, 
82  L.  Ed.  189,  le  a  case  wherein  a  judgment 
wan  pleaded  in  aid  of  the  plaintiffs,  which 
bad  been  rendered  after  the  commencement 
of  the  original  suit  The  court  said :  "Hav- 
ing bera  rendered  aft^  institution  of  the 
present  suit  it  was  competent  for  the  com- 
plaint to  bring  It  forward,  by  a  supplemental 
bill,  as  conclusive  evidence  of  tbe  amount 
due,  for  which  it  was  entitled  to  take  a  de- 
cree, and  as  a  complete  answer  to  tbe  de- 
fense set  up  by  tbe  plaintiff  in  error,  as  tbe 
assignee  of  tbe  bankrupt,  to  the  relief  prayed 
for  In  tbe  original  bill,  and  to  the  relief 
Bonght  by  the  cross-bill.  It  was  strictly  new 
matter  arising  after  the  filing  of  tbe  bill, 
properly  set  up  by  way  of  supplemental  bill, 
In  support  of  the  relief  originally  prayed  for. 
It  can  in  no  sense  be  considered  as  ft  new 


cause  of  action.**  In  Cedar  Valley  Land  & 
Cattle  Co.  V.  Coburn  (C.  G)  29  Fed.  587,  the 
court  said:  "Now  it  is  insisted  that  if  any- 
thing had  transpired  since  the  filing  of  tbe 
original  bills  and  cross-bills,  changing  and 
affecting  tbe  issues,  such  new  matters  should 
have  been  presented  by  supplemental  bill. 
I  think  counsel  are  right  and  that  su<^  is 
the  true  practice."  Copen  v.  Flesher,  1  Bond, 
440,  Fed.  Cas.  No.  3,211;  N.  Y.  Security  &  Tr. 
Co.  V.  Lincoln  St  Ry.  Co.  (0.  a)  74  Fed.  67; 
Hazleton  Trlpod-Boller  Co.  v.  Citizens*  St 
Ry.  Co.  (C.  C.)  72  Fed.  325 ;  Maynard  v.  Green 
(C.  C.)  30  Fed.  645.  In  Candler  v.  Pettit, 
19  Am.  Dec.  399,  and  note,  cited  by  appel- 
lants, it  Is  held  that  a  supplemental  bill  may 
be  filed  where  the  original  bill  states  a  cause 
of  action.  Tested  by  this  rule,  there  was  a 
clear  right  to  file  the  supplemental  complaint, 
as  the  Supreme  Court  of  the  United  States 
In  effect  held  when  it  reversed  the  lower 
court's  ruling  that  the  amended  bill  did  not 
state  a  cause  of  action.  The  authorities  above 
referred  to  are  deemed  sufficient  to  show  that 
all  of  the  objections  to  the  order  allowing 
the  supplemental  complaint  to  be  filed  and  to 
tbe  rendition  of  the  decrees  thereon  must  be 
overruled. 

It  Is  furtber  Insisted  by  counsel  for  appel- 
lants that  the  court  had  no  jurisdiction  of 
the  parties  or  the  subject-matter,  and  there- 
fore no  power  to  render  a  decree.  As  the 
court  undoubtedly  had  jurisdiction  both  of 
the  parties  and  the  subject-matter  of  the 
action  throughout  the  prior  proceedings,  the 
court  did  not  lose  either  by  the  remanding 
of  the  cause.  The  filing  of  tbe  supplemental 
complaint  under  the  circumstances  of  this 
case,  "can  In  no  sense  be  considered  new 
cause  of  action."  Jenkins  t.  International 
Bank,  supra.  It  was  not  necessary  for  new 
process  to  Issue  and  that  there  be  service  of 
the  same.  It  was  filed  In  open  court  and  a 
copy  was  served  upon  one  of  the  attorneys 
of  record  on  the  7tb  day  of  April,  1903,  and 
this  was  sufficient  No  appearance  having 
been  entered  and  no  answer  or  other  pleading 
filed,  a  decree  was  rendered  on  the  21st  day 
of  May,  1903.  declaring  a  forfeiture  of  all 
the  right  of  the  appellants  to  construct  or 
complete  the  proposed  Irrigation  system  or 
any  part  thereof,  and  granting  a  perpetual 
Injunction.  At  tbe  next  regular  term  of  the 
court  there  still  being  no  appearance  or 
pleading  on  behalf  of  tbe  appellants.  It  ap- 
pearing that  there  bad  been  a  clerical  mis- 
take made  In  tbe  original  decree.  In  that 
the  date  of  the  act  of  Congress  was  given 
as  1001,  when  it  should  have  been  1891,  the 
court  ordered  that  the  decree  be  modified  so 
as  to  correct  what  was  evidently  a  purely 
clerical  error,  as  the  supplemental  complaint 
gave  the  date  as  1891,  and  the  decree  tbus 
modified  was  re-entered  In  full.  There  was 
no  error  In  this  action  of  the  court,  as  our 
Code  authorize*  such  aeUim.  Subsection  8S, 
Code. 

On  the  3l8t  day  of  October,  1903,  MennL 
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Klock  ft  Owen,  attorneyB  for  appellants,  filed 
a  motion  to  eet  aside  and  vacate  the  order 
allowing  snpplemental  complaint  to  be  filed 
and  the  decree  rendered  and  tbat  tbey  be 
allowed  to  file  an  answer,  which  was  tender- 
ed with  the  motion,  and  to  make  defense  to 
the  action.  This  motion  was  overraled,  up- 
on  the  ground  tbat  there  was  no  Irr^larity 
in  the  proceedfnss,  and  that  the  court  was 
not  warranted  in  vacating  the  order  and 
decree.  Appellants  assign  error  in  this  rul- 
ing. There  being  no  error  or  Irregularity  In 
the  court's  order  allowing  the  snpplemental 
complaint  to  be  filed,  the  same  having  been 
done  In  open  court,  iand  a  copy  of  the  same 
having  been  served  upon  one  of  the  attorneys 
of  record  on  the  same  day  on  which  It  was 
filed,  the  statute  required  an  answer  or  other 
proper  pleading  to  be  filed  within  20  days 
from  the  date  of  such  filing,  and,  In  the 
event  of  failure  to  plead  or  secure  additional 
time  to  plead,  neither  of  which  were  done 
In  this  case,  it  was  perfectly  regular  for  the 
court  to  render  decree.  Gregory  v.  PUie 
(0.  a>  29  Fed.  688.  Appellants  seek  to  be 
relieved  from  their  own  default  by  alleging 
neglect  on  the  part  of  their  attorneys.  M*!  ' 
Boyd  in  his  afiidavlt  admits  that  Mr.^*^^' 
was,  at  the  time,  one  of  the  attorn  to 
record  of  appellants.  Mr.  Boyd/>bi»tey9  oi 
deny  that  a  copy  of  the  supply 
plaint  was  served  upon  Mr.,sdr^™^*^^ 
he  state  when  the  docunKCS-'FaU,  nor  does 
by  him.  He  states  "thfl*^  ffint  was  received 
.  ,  Tl  •  7fh  djiv 


tomeys  of  record  on  the  day  on  wtiicb  It  was 
filed,  It  was  entirely  regular  for  the  court  to 
render  the  decree  when  applied  for  44  days 
after  such  service,  In  the  absence  of  any  ap- 
pearance or  pleading  by  the  appellants.  It  Is 
immaterial  whether  Mr.  Boyd  had  notice  or 
not,  as  be  was  not  a  party  to  the  suit  except 
as  a  director  or  the  corporations  or  other  of- 
ficer thereof,  but  the  appellant  corporations 
were  the  parties  to  the  suit,  and  they  were 
represented  by  attorneys  of  record  upon  whom 
service  was  made.  It  is  but  fair  to  Mr.  Fall 
to  presume  from  Mr.  Boyd's  affidavit  that 
he  did  forward  the  copy  of  the  supplemental 
complaint  served  npon  him  to  his  co-coonsel, 
Mr.  McGowan,  as  soon  as  the  same  was  de- 
livered to  him,  as  the  affidavit  says  it  was 
not  received  until  after  April  7,  1908 ;  this 
being  the  same  date  on  which  the  same  was 
served  upon  Mr.  Fall.  However  that  may  be, 
the  court  below  d^Hnctly  found  that  no  Ir- 
regularity bad  Inf^vened  In  the  rendition  of 
the  decree,  an^venmled  the  motion  for  that 
I'Sftson,  jjBfrtre  sec  no  error  in  the  action  of 


the 


3urt 


'  From  the  views  above  expressed,  It  is  ap- 
pa«TlS  tt  is  not  necessary  to  consider 
Sr^s^  taidered  with  ^^^""l^^^l 
^^^"^  SlTthl'^ri^Snrof  Se 

system       ^  Y^**^^,!?^^  but  the  record 
Tp^ll.  im 'S-deS^-after  the  7th  day    ^.^Jl^.'^^'STtS  Injunction  orlginal^^^ 
delphla,  Pa.,  received,  oi^ent.  while  at  Phlla-  ai«,olved  July  30. 1897.  and  was 

  gr^ea  was         ^he  Injunction  granted  up- 


°o:The"«ionVf  forfeiture  w^^^^^^^ 
San  five  years  after  the  dissolution  of  the 
toJlr  UJnnctlon.  This  contention,  ther^ 
fojn»«not  appear  to  be  well  founded. 


may  be  a 
filed  at  ^ 
rendltiorJJ^ 
there  wtjon 
of  this  Jiiea 

Notice  ote.' 
to  client.'' 


MILM,  a  J.,  and  ^ 
T>nTT  J  J.,  concur.  PARKBU,  J' 
S  tJ«  iase  below,  did  not  parUdpate  to 


by  mall  what  pur-u^T^m  J.  H.  McGowM 
supplemental  bill  -*"^rted  to  be  a  proposed 
complainant"  ^ot  complaint  In  behalf  ol 
attorney  of  the.itiAr   McGowan  was  also  an 

admits  that  h«^appellant   Mr.  Boyd  further  ™»„  „„„   - 

decree  had  bcLtJ  Sad  actual  notice  that  the  error  presented  by  tHe  lee- 

More  than  irg^n  rendered  October  19.  19«J.  I  ^^J^f  ^fe.  the  Judgment  of  the  court  be- 
notice  befonvltf  days  having  elapsed  after  this  ,  »  affirmed.   It  is  so  ordered, 

after  the  d.    7  this  motion  was  filed  and  long    low  win  oe 
be  entertal^f^  was  rendered,  it  ^nld  not 
Code,  whItalXed  imder  subsection  134  of  the 
aside  a  Jrof  7h  provides  that  a  motion  to  set 
win  not  ^Tdgment  rendered  out  of  term  time  ^j^i^^ 
filed  and5^J^7  entertained  unless  the  same  is  I  ™» 
party  W  th(  a  copy  served  upon  the  opposite 
JudgmenndJ  j^.        ^ays  after  such  finding  or 
fore,  mr.i,°<f  7a8^^^        The  motion  there- 
the  Cod^^lt  be  made  under  subsection  137  of 
which  provides  that:  »Judgmente 
•  "aside  for  irregularity,  onmotim 
ny  time  within  one  year  after  tte 
thereof."  As  has  been  pointed  out, 
s  ^Tlrregnlarlty  in  the  rendition 

  ,  .ran  ^attorney  of  record  IS  no«ce 

Ed.)  323.-Iwj  8  Am.  ft  Eng.  Bncy.  of  Law  (2d 
of  his  att>»e»^  The  client  cannot  plead  negligence 
*  Eng.  En,  in«L,meys  as  grounds  of  «Uef.  S  Am^ 
V.  Day.  22  b^Ly  of  Law  (2d  Ed.)  324;  Putnam 
Commercla.  ^HfS.!  Wall.  64.  22  L.  Bfl.  704;  Terry  v. 
«20.  Tberf-i™.  Bank,  92  U.  S.  454.  23  U  Ed. 
■npplemeotrar.  Bt(  being  service  of  a  oc^  of  tne 
-.28  M  complaint  upon  one  of  the  ai> 


(10  Artx.  TO) 

WILLIAMS  V.  JONES. 
(Supreme  Court  of  Arizona.   MarchSO.  1906.) 

^■-w^jrra^^=»rshT; 

^^^^^^^^^ 
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■pectioD,  and  the  letters  bo  referred  to  were 
prescated  to  the  court  and  went  into  the  rec- 
ord, which  diBcIoeed  that  all  of  the  credits  claim- 
ed by  defendant  were  allowed,  he  could  not  ob- 
ject on  appeal  that  the  court  erred  in  dischar- 
ging the  jury  as  onnecessary. 

[Ed.  Note.— For  eases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  H  3612.] 

Appeal  from  District  Court,  Navajo  Coun- 
ty ;  before  Justice  Richard  B.  Sloan. 

Action  by  Richard  Jones  against  Anna 
WIlIlamB.  From  a  Judgment  for  plaintiff. 

defendant  appeals.  Affirmed. 

J.  E.  Jones,  for  appellant  E.  E.  Ellen- 
wood  and  F.  G.  Reid,  for  appellee. 

DOAN,  J.  The  plaintiff,  appellee,  hrought 
salt  In  the  lower  court  ngalnst  the  defend- 
ant to  recover  on  five  certain  promissory 
notes  of  different  dates  and  amounts.  After 
the  answer  was  filed,  the  plaintiff  filed  an 
amended  complaint  and  a  demand  for  an 
Itemized  statement  of  the  affirmative  matters 
pleaded  in  the  answer.  Such  itemized  state- 
ment mentioning  the  different  amounts  claim- 
ed as  payments  on  the  notes  sued  for  was 
filed  by  the  defendant,  and  at  the  October 
term,  1904,  the  cause  was  submitted  to  the 
court  end  the  defendant's  demurrer  was  sus- 
tained to  the  first  cause  of  action,  being  the 
first  note  sued  on,  and  was  overruled  as  to 
the  second.  A  Jury  was  impaneled  to  try  the 
cause,  bnt  after  part  of  the  evidence  had 
been  Introduced,  the  court  ruled  that  a  Jury 
was  not  necessary  to  pass  upon  the  issues 
presented,  and  the  Jury  was  thereupon  dis- 
charged. Thereafter  the  cause  was  tried  to 
the  court  si^d  a  Judgment  rendered  in  favor 
of  the  plaintiff  for  part  of  the  amount  sued 
for,  from  which  Judgment  defendant  has  ap- 
pealed, and  has  assigned  as  ^rors:  "(1) 
That  the  Judgment  Is  contrary  to  the  law  and 
the  evidence;  (2)  that  the  evidence  does  not 
sustain  the  Judgment;  (3)  that  the  court 
erred  in  not  allowing  the  defendant  to  testify 
as  to  the  amount  of  money  borrowed  of  plain- 
tiff, and  the  amount  of  money  she  had  paid 
him,  bnd  In  not  allowing  her  to  explain  as 
to  the  manner  of  giving  the  new  notes,  and 
the  defendant  keepiug  back  the  old  notes; 

that  upon  request  of  defendant,  a  Jury 
was  Impaneled,  and,  after  a  portion  of  the 
evidence  was  Introduced,  the  court  ruled  that 
a  Jury  was  not  ne<'essary,  and  discharged  the 
same  to  the  defendant's  Injury,  as  there  were 
disputed  issues  at  trial ;  (5)  that  the  court 
erred  in  refusing  defendant  to  testify  as  to 
the  manner  In  which  plaintiff  induced  the 
defendant  to  execute  the  notes  sued  on,  or 
to  explain  In  any  manner  that  the  same  cov- 
ered an  old  indebtedness  and  how  they  were 
paid." 

The  record  presented  to  this  court  con- 
tains the  transcript  of  the  oral  testimony, 
but  does  not  contain  the  exhibits  referred  to 
in  the  t«itimony,  which  were  admitted  in 
evidcuce,  and  on  which,  in  part,  the  court 
based  its  findings  and  Judgment   We  learn 


from  the  teittlmony  of  the  plaintiff  and  de- 
fendant who  were  the  only  witnesses  ex- 
amined In  the  case,  that  several  exhibits, 
consisting  of  the  five  notes  sued  upon,  and 
several  other  notes  that  had  been  given  at 
other  dates,  were  presented  In  evidence  with 
the  dates  and  amounts  of  the  several  pay- 
ments indorsed  thereon  as  credits  at  different 
times  after  the  giving  of  the  notes  sued  upon, 
and  before  the  date  of  the  trial,  and  these 
credits  Influenced  the  court  In  calculating 
and  applying  the  payments  claimed  by  de- 
fendant as  credits  on  the  notes  sued  upon. 
We  have  not  these  exhibits,  and  without 
the  information  they  would  furnish,  we  can- 
not review  and  pass  upon  tlie  sufficiency  of 
the  evidence  In  the  case.  Not  having  all  the 
evidence  before  us,  the  presumption  Is  that 
the  evidence  presented  to  the  lower  court  was 
sufficient  to  sustain  the  findings  of  the  court 
This  will  dispose  of  the  first  and  second 
assignments  of  error. 

The  third  assignment  alleges  that  "the 
court  erred  in  not  allowing  the  defendant 
to  testify  as  to  the  amount  of  money  bor- 
rowed of  plaintiff,  and  the  amount  of  money 
■he  had  paid  him,  and  In  not  allowing  her 
to  explain  as  to  the  manner  of  giving  the 
new  fiotes,  and  the  defendant  keeping  back 
the  old  notes."  The  record  does  not  disclose 
-any  ruling  of  the  court  against  the  defendant 
on  these  subjects.  Tlw  assignment,  there- 
fore, is  not  well  ^ken. 

The  fourth  assignment  that  "the  court 
ruled  that  a  Jury  >va8  not  necessary,  and 
discharged  the  same  tP  defendant's  injury," 
Is  not  properly  presrare^  to  us  for  review. 
A  ruling  of  the  court  dlsciibBrglng  the  Jury  in 
the  case,  If  made  over  th^,ohJectlon  of  the 
defendant  and  an  exceptlcip  saved  to  the 
ruling,  wonld  be  reviewed  b/^thls  court  In 
this  Instance,  the  record  not  o^  falls  to  dis- 
close any  objection  on  the  paW  of  the  de- 
fendant and  any  exception  to  tpe  overruling 
of  such  objection,  but  afflrma^vely  shows 
that  the  counsel  fbr  defotdant  <^nsented  to 
the  discharge  of  the  Jury;  bis  language  be- 
ing: "We  are  perfectly  willing  th?t  the  jury 
should  be  discharged,  if  we  may  be'permlttect 
to  bring  in  the  whole  matter.  We  some 
letters  we  desire  to  bring  In  for  Infection." 
The  testimony  of  witnesses,  and  the  iJnnguage 
of  counsel  In  the  presentation  of  s4ch  testi- 
mony, shows  that  the  letters  referred  to  were 
presented  to  the  court  and  went  Int'i  the  rec- 
ord, bnt  like  the  other  exhibits,  liave  not 
been  brought  up  on  the  appeal.  Tte  record 
shovrs  that  the  plaintiff  admitted  fiH  of  the 
payments  set  up  in  defendant's,  itemized 
statement,  except  three,  and  the  cf*urt  found 
those  three  In  favor  of  the  defendant 

The  fifth  assignment,  that  "the  court  erred 
In  refusing  to  permit  the  defeudauv  to  tef^tify 
as  to  tlie  manner  In  which  plaintiff  Induced 
the  defendant  to  execute  tlie  notice  sued  on, 
or  to  explain  In  any  manner  thpit  the  same 
covered  an  old  Indebtedness,  and  how  they 
were  paid,"  Is  not  sustained  by  the  record. 
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f^xn  an  exunlnatloii  of  the  teBtlinoi^  pra- 
■aited  In  tiw  bill  of  exc^tons  and  tlw  re- 
pater's  transcript,  we  do  not  find  any  mlfng 
at  the  court  excluding  aaj  teetlmoiiy  offered 
by  the  defendant  on  either  of  these  points. 
bnt>  nnder  the  character  of  the  pleadings, 
the  «ecntlon  of  the  notes  harlng  beai  admit> 
ted  In  the  answer,  and  payment  alleged  and 
no  plea  of  frand  or  want  of  oonsldoratlon 
having  been  presmted.  If  soch  testimony  had 
been  offered  and  aclnded.  Oie  ruling  of  the 
court  would  have  been  eminently  propor. 

No  error  appearing  In  the  record,  the  Judg- 
ment of  the  kiwCT  court  Is  affirmed. 


KBNT.  a 
J3-  concnr. 


and  OAHPBBLL  and  NAVID, 


(U  Arts,  im 

SOUTHERN  PAa  CX>.  T.  WILSON. 
(Saprene  Court  of  ArlioDa.  Marcb  90,  1006.) 

1.  DuiH— AonoiT  TOB  WaoKoruit  Death— 

STATuns— Con  STBDCTio  n . 

Rev.  St  1901.  pars.  2764-2766,  fivlog  an 
action  for  death  by  wrongful  act,  autborrzing 
toch  action  to  be  brought  by  the  personal  repre- 
■ntatiTe  of  the  deeeaaed*  and  providing  that  In 
Bttdl  caae  the  Jary  ahaU  give  such  damages  bm  Uiey 
shall  dean  Just,  not  exceeding  $5,000,  and  the 
aoHmnt  recovered  shall  sot  be  subject  to  the 
debts  of  deceased,  and  shall  be  distributed  in 
aecfvdance  with  the  law  relating  to  the  distribn- 
tlao  of  perstmal  estate,  creates  an  action  for  the 
benefit  of  tiie  estate  of  a  decedent  killed  by 
wrongfol  act,  and  the  damages  recoverable  are 
distributed  as  assets  of  the  estate,  not  subject 
to  decedent's  debts,  and  an  administrator  suing 
for  the  death  of  his  Intestate  need  not  all»e 
or  prove  the  existence  of  beneficiaries  or  the 
amount  of  damages  anffered  by  them. 
1  Dbpositionb— Sdffbuuoh— OaOUHDB— 

Sdpticiewct. 

The  fact  that  the  solicitor  for  a  witness 
living  his  deposition  reed  to  the  witness  the 
mterrogatories  contained  in  tbt  commiraion  does 
not  warrant  the  suppression  of  the  deposition 
where  the  answers  to  the  interrogatories  were 
given  In  the  presence  of  the  commissioner, 
though  the  witness  was  heneftelally  Interested 
in  the  cause. 

a.  Saio  —  Adiobsibiuit  ZK  BvnHBTOI  — IB- 
BKGUIABITira. 

A  commfssioner  was  authorised  to  take  the 
dwositlon  of  a  witness.  He  returned  his  depo- 
dtlon,  and  in  the  same  envelope  he  returned 
the  answers  of  a  third  person  to  the  Interroga- 
tories propounded  to  the  witness.  Held,  tnftt 
the  fact  that  the  commissioner  exceeded  his 
power,  and  administered  the  Interrogatories  to 
a  perscm  not  named  In  the  commission  did  not 
render  the  deposition  of  the  witness  named 
therein  hMidmlsaible. 

4.  Dbath — DAUA.OES — Ezcsseivn  Dauaobb. 

In  an  action  for  death,  it  appeared  that 
decedent  was  a  mining  engineer,  27  years  of  age, 
sober,  hidnstriona,  in  good  health,  and  eammg 
yiOO  a  month.  If  eld,  that  an  award  of  ^,000 
as  damages  would  not  be  set  aside  as  excessive. 

lEd.  Note. — For  cases  In  point,  see  voL  15, 
Gent  Dig.  Death,  H  125-lSO.] 

&  TBIAI^IlfSTBOCIIonB — iNSIBtKmONa  AlT- 

KB  SuBiasaioN  or  Catob. 

Rev.  St  1001,  par.  1410,  provides  that 
BO  further  Instructions  shall  be  given  after  the 
aifument  beglna.  After  the  Jury  bad  retired 
they  came  Into  court  and  requested  further  in- 
atcuctions.  The  court  reread  the  entire  in- 
Btrnctions  given,  and,  In  response  to  a  Question 
from  a  Joror,  stated  that  It  oonld  give  no  fui^ 


ther  Inatmctions.  Beld,  that  the  refusal  to 
give  further  iuBtructions  was  not  erroneous,  ee* 
pecially  where  the  complaining  party  objected 
to  the  giving  of  further  Instructions, 

Appeal  from  District  Coart,  Pima  County; 
before  Justice  John  H.  Campbell. 

Action  by  Thomas  F.  Wilson,  administrator 
of  Hugh  MacKenzIe,  deceased,  against  the 
Southern  Padflc  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Action  by  an  administrator  to  recover  dam- 
ages for  the  death  of  one  Hugh  MacKenxiCk 
alleged  to  have  beoi  caused  by  the  negligence 
of  the  defendant  From  a  Judgment  In  favor 
of  the  plaintiff,  tlie  defendant  has  appealed. 

Frank  Cox  and  Alfred  Wanfclln,  for  i^tpel* 
lant   Elngan  ft  Wright,  for  anMllee. 

KBNT,  O.  J.  The  complaint.  In  Oils  ae> 
tlon  alleges  that  Uacfensie.  while  a  passen- 
ger  on  a  train  of  the  defendant,  met  bli 
death  by  reason  of  Injuries  recelred  In  a 
coUUrton,  and  that  such  deatii  was  caused  by 
tiie  wrongfol  ac^  n^lect,  and  defUnlt  of  the 
defendant;  that  at  the  time  of  his  death  tiia 
said  Ma(!Kenzle  left  him  survlTlng  lili  father 
and  other  relatins,  and  that  by  reason  of  the 
preudses  the  plaintiff,  as  admlnistratw,  has 
sustained  damage  to  the  eatate  In  the  sum  of 
95,00a  Tbe  demurrer  of  the  d^endant  was 
overruled,  and  nptm  the  trial  upon  the  issoes 
raised  by  the  genowl  denial  of  the  defHidant 
Judgment  was  entered  upon  a  .vardlct  of  tbe 
Jury  ftff  tbe  plaintiff  in  the  sum  of  $5,00a 
From  this  Judgment  and  an  order  denying  a 
motion  for  a  new  trial,  the  detndant  has 
appealed. 

This  action  was  brou^t,  and  has  been 
maintained,  upon  the  tbeory  that  under  our 
statute  damages  tcx  injuries  resulting  in 
death,  occasioned  by  wrongful  act,  neglect 
or  default,  are  damages  resulting  to  the  estate 
of  the  decedent,  and  not  to  tbe  beneflclaries; 
and  that  It  Is  therefore  not  necessary  In  such 
case  to  allege  and  prove  the  ^stence  of  sodi 
benefldaries,  or  to  allege  or  prove  the  dam- 
ages  sustained  by  them.  The  correctness 
(tf  this  theory  Is  the  principal  question  pre- 
sented for  our  determlnatltm  upon  this  ap- 
peal. The  statutes  which  hare  been  adc^ted 
in  the  Tarlous  Jurisdictions  in  this  country 
folknred  tbe  enactment  In  England  In  1840 
of  Lord  GampbeU'a  act  <&  ft  10  Vict  93). 
entitied:  "An  act  for  compensating  the 
families  of  persons  killed  by  accidents." 
This  act  did  not  provide  for  a  survival  of  a 
right  of  action  toe  Injuries  which  might  have 
been  maintained  by  the  p»8on  injured  had 
he  not  died,  but  it  created  a  new  action  de- 
pendent upon  the  death  of  the  person,  when 
such  death  was  caused  by  such  wrongful  act, 
neglect,  or  default  as,  had  death  not  ensued, 
would  have  «itltled  tbe  party  Injured  to 
maintain  an  action.  The  act  further  provid- 
ed that  the  action  Is  for  tlie  exclusive  benefit 
of  the  wife,  husband,  parent,  and  child  of 
the  person  whose  death  la  caused,  to  be 
brou^t  boweveTf  In  the  name  oi  the  exec- 
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utor  or  administrator  of  such  person;  and, 
further,  that  the  Jury  may  give  such  damages 
as  they  may  think  proportioned  to  the  Injnry 
resulting  from  such  death,  to  the  parties,  re- 
spectively, for  whom  and  for  whose  benefit 
such  action  1b  brought,  to  be  divided  among 
them  in  such  shares  as  the  Jury  may  direct. 
The  salient  features  of  this  act,  therefore^ 
are:  (1)  That  It  creates  a  new  cause  of  ac- 
tion, and  this  action  is  for  the  death  of  the 
person  injured;  (2)  that  the  action  is  for  the 
exclusive  benefit  of  certain  designated  mem- 
bers of  the  family  of  the  deceased;  (3)  the 
damages  recoverable  are  such  as  result  to  tbe 
beneficiaries  from  the  death.  TlfCany,  Death 
by  Wrongful  Act,  SS  22,  28.  In  most  of  tbe 
Jurisdictions  In  this  country  the  first  feature 
of  Lord  Campbell's  act  has  been  preserved, 
and  the  action  created  therein  la  a  new  ac- 
tion. In  a  few  states^  howev^,  this  feature 
of  Lord  Campbell's  act  baa  not  been  followed, 
but  their  statutes  provide  for  a  survival  of 
tbe  right  of  action  wblch  the  person  Injured 
may  have  had  dnring  his  lifetime,  or  would 
have  had  if  he  had  survived  the  Injury.  About 
one-half  of  the  states  in  this  country  also 
follow,  In  their  statutes,  Lord  Campbell's  act 
In  its  second  feature,  and  provide  that  the 
action  is  for  the  benefit  of  certain  designated 
persons.  A  number  of  other  states.  In  pre- 
serving the  third  distinguishing  feature  of 
the  act.  also  In  effect  adopt  tbe  second  fea- 
ture thereof,  in  that,  although  they  do  not 
directly  provide  that  tbe  action  Is  for  the 
benefit  of  certain  designated  persons,  th^ 
provide  that  the  damages  to  be  recovered  are 
such  as  shall  have  been  sustained  by  cer- 
tain designated  persons,  to  whom  they  shall 
be  distributed.  Where  the  baiefidarles  are 
named,  or  where  tbe  damages  to  be  awarded 
are  such  only  as  the  persons  designated 
■ball  bave  sustained,  the  courts  have  univer- 
sally held  that  there  must  be  allegation  and 
proof  of  the  existence  of  such  persons,  and 
of  the  damages  sustained  by  them.  Indeed, 
the  second  and  third  features  of  the  act  are 
closely  related  and  dependent  upon  each 
other,  and  where  eitber  one  has  been  sub- 
stantially preserved  in  the  statutes  tbe  effect 
It  tbe  same  with  respect  to  the  allegatlooa 
aod  proof  necessary  to  sostaln  the  action  as 
If  both  features  wa«  qpedflcally  set  forth. 
In  all  such  cases,  as  in  tbe  parent  act,  the 
action  is  for  the  benefit  of  certain  designated 
persons,  and  the  damage  is  the  loss  to  them 
by  reason  of  the  death.  Tbelr  existence  and 
the  loss  to  them  must,  therefore,  necessarily 
be  alleged  and  proved. 

In  a  number  of  states,  however,  the  stat- 
utes neither  make  mention  of  designated 
beneficiaries,  nor  provide  that  tbe  damages 
recoverable  are  socb  as  shall  have  been 
sustained  by  persons  designated.  In  other 
words,  they  do  not  preserve  either  the  second 
or  the  third  features  of  the  original  act 
Under  such  statutes  the  question  that  arises 
is,  whether,  notwithstanding  the  failure  to 
preserve  In  terms  tliese  features;  the  actltHi 


Is  nevertheless  one  for  the  benefit  of  the 
fahiUy  or  next  of  klo,  so  as  to  require  al- 
l^ation  and  proof  of  their  existence  and  the 
loss  to  them,  as  If  they  had  been  designated; 
or,  In  other  words,  whether  the  action  la  one 
for  damages  to  benefi^daries  or  for  damages 
to  the  estat&  The  materiality  of  the  inquiry 
Is  evident,  since  it  is  apparent  that  the  ele- 
ment of  damages  differs  greatly  in  tbe  two 
cases.  In  the  one,  the  question  is  the  amoont 
of  damage  to  the  designated  persons  tbenk- 
selvea  by  reason  of  the  death;  In  the  other, 
the  amount  of  damages  to  tbe  estate  by  rea- 
son thereof.  As  has  been  sold:  "that  [the 
damage]  to  tbe  estate  is  measured  as  nearly 
as  can  be  by  the  value  of  the  life  lost,  and 
that  to  tbe  beneficiaries  by  the  value  of  the 
life  loet  to  them."  Carlson  v.  Oregon  Short 
Lliie  (Or.)  28  Paa  497.  In  the  one  case,  al- 
l^tlon  and  proof  of  tbe  existence  of  the 
beneficiaries  and  the  loss  to  them  is  neces- 
sary ;  In  tbe  other,  such  allegation  and  proof 
is  unnecessary,  the  proof  being  directed  to  the 
loss  to  the  estate.  In  the  states  whose  stat- 
utes fall  within  the  class  last  referred  to, 
tbe  courts  quite  generally  have  nAapteA  tbe 
view  that  as  the  action  Is  a  statutory  action 
purely,  there  Is  no  reason  to  read  Into  tbe 
statute  any  Intendment  not  e^ressed  there- 
in) that  hi  the  absence  of  any  deitisnated 
beneflciarira,  or  any  direction  as  to  recovery 
by  or  distribution  to  such  persons,  the  action 
must  be  held  to  be  one  for  the  benefit  of  the 
estate,  rather  than  to  tbe  beneficiaries;  and 
this,  too,  both  when  the  act  In  terms  provides 
that  the  damages  shall  be  disposed  of  as 
property  beloi^ii^  to  the  estate,  or  be  treat- 
ed  as  assets  thereof;  and  also  when  it  does 
not  In  ternu  so  provide,  and  where  It  Is  pro- 
vided that  the  damages  recovered  shall  not 
be  subject  to  the  debts  of  tbe  deceased. 
James  v.  B.  &  D.  R.  Co.  (Ala.)  9  South.  338; 
Perham  v.  Portland  Electric  Co.,  33  Or.  451, 
53  Pac.  14,  24,  40  L.  R.  A.  799,  72  Am.  St. 
Rep.  730;  Holmes  v.  O.  &  C.  Ry.  Co.  (D.  a) 

6  Fed.  S23 }  B.  &  O.  Ry.  Co.  v.  Wlghtman,  29 
Grat  (Ta.)  431,  26  Am.  R^.  3S4;  Madden's 
Adm'r  V.  a  &  O.  Ry.  Ca,  28  W.  Va.  610,  67 
Am.  Rep.  695;  Warner  v.  B.  R;  Co.,  94  N. 
C.  250;  Roach  v.  Imperial  Mining  Co.  (G.  C.) 

7  Fed.  698;  Hendrlck  v.  Ilwaco  Ry.  Ca 
(Wash.)  30  Pac.  714;  Andrews  v.  C.  M.  A 
St  P.  Ry.  (Iowa)  58  N.  W.  399;  GIvens' 
Adm'r  V.  K.  a  By.  (Ky.)  12  S.  W.  257;  Suth- 
erland  on  Damages  (3d  'Ed.)  {  1261 ;  13  Cya 
343. 

Tbe  appellant  contends  that  the  Arizona 
statute  should  not  be  construed  as  one  au- 
thorizing damages  to  the  estate,  but  that 
proof  of  the  damages  to  the  beneficiaries 
must  be  given.  In  the  Revised  Statutes  ol 
1887  it  was  provided  (paragraph  2145  et 
seq.)  that  such  an  action  might  be  main- 
tained when  the  death  of  any  person  Is  caus- 
ed by  the  wrongful  act  and  negligence  of  an- 
other. If  of  a  character  such  as  would,  if 
death  had  not  ensued,  have  entitled  the  por^ 
iQjured  to  maintain  an  actioii  for  Injury;  ttiat 
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such  BboQid  be  for  the  sole  and  exclaslve 
benefit  of  the  survlTlng  husband,  wife,  chil- 
dren, and  parents  of  Bach  person,  and  that 
the  amoont  recovered  therein  should  not  be 
liable  for  the  debts  of  the  deceased ;  and  that 
the  action  might  be  brou^t  by  all  the  parties 
entitled  thereto,  or  by  any  one  or  more  of 
then  for  the  benefit  of  alt,  or  by  Uie  eieca- 
tbr  or  administrator,  If  not  brought  by  the 
parties  entitled  within  six  months  after  the 
death  of  the  deceased.  The  act  further  pro- 
vided that  the  damages  shoald  be  such  as  the 
Jury  should  think  proportioned  to  the  Injury 
resulting  from  the  death,  the  amount  re- 
covered to  be  divided  among  the  persons  so 
oitltled  to  the  benefit  of  the  action  in  such 
shares  as  the  Jury  should  find.  The  action 
provided  for  by  this  statute  of  1887  followed 
Lord  Campbell's  act  In  all  essential  respects. 
Under  It,  It  was  clearly  necessary  to  all^ 
and  prove  the  existence  of  the  beneficiaries, 
and  the  amount  of  damages  simtained  by 
them.  Prior,  however,  to  the  death  of  Mac- 
Kenzle  and  the  brin<;iDg  of  this  action,  the 
Ijeglslature,  In  1901,  passed  the  following  act 
r^ieallng  the  statute  of  1887:  "Whenever 
the  death  of  any  person  shall  be  cansed  by 
wrongful  act,  n^lcct  or  default,  and  the  act, 
neglect  or  default  is  audi  as  would.  If  death 
had  not  ensued,  have  entitled  the  party  in- 
jnred  to  maintain  an  action  to  recoTer  dam- 
ages In  respect  thereof, '  then,  and  In  every 
such  case,  the  person  who  or  the  corporation 
which  would  have  been  liable  If  death  had 
not  ensued,  ahall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the 
person  Injured,  and  althon^  the  death  shall 
have  been  cansed  under  sncb  circumstances 
as  amount  In  law  to  murder  In  the  first  or 
aeaooA  di^ree  or  manslaughter.  Every  such 
action  Bhall  be  brought  by  and  In  the  name  of 
the  personal  representatlre  of  such  ^ceased 
person;  and  provided,  that  the  father,  or  in 
the  case  of  his  death  or  desertlrai  of  his 
family,  the  mother,  may  maintain  the  action 
for  the  death  of  a  child;  and  the  guardian  for 
the  death  of  his  ward;  and  the  amount  re- 
covered In  every  such  action  shall  be  distrib- 
uted tb  the  parties  and  in  the  proportions 
provided  by  law  In  relation  to  the  distribu- 
tion of  personal  estate  left  by  persons  dying 
Intestate.  In  every  such  case  the  Jury  shall 
give  such  damages  as  they  shall  deem  fair 
and  Just,  not  exceeding  five  thousand  dollars, 
and  the  amount  so  recovered  shall  not  be  sub- 
ject to  any  debts  or  liabilities  of  the  deceas- 
ed. Provided,  that  every  such  action  sliall 
be  commenced  within  one  year  after  the 
death  of  such  deceased  person.  If  the  de- 
fendant in  any  such  action  die  pending  the 
suit,  his  executor  or  administrator  may  be 
made  a  party  and  the  suit  be  prosecuted  to 
Judgment  as  though  such  defendant  had  con- 
tinued alive.  The  Judgment  in  such  ease, 
tfrendered  infavor  of  the  plaintiff  shall  be  paid 
In  due  course  of  administration."  Rev.  St 
Arlc  1901,  pank  2764r4S7B6.  This  act,  u  ap- 


pears from  the  report  of  the  code  commission, 
was  taken  from  the  statutes  of  Wyoming. 
The  statute,  however,  In  so  far  as  the  ques- 
tions before  us  are  concerned,  has  not  re- 
ceived an  Interpretation  the  courts  of 
that  state.  As  In  Lord  Campbell's  act,  the 
Arizona  act  of  1901  creates  a  new  cause 
of  action.  Clearly  It  Is  not  to  be  classed  with 
the  statutes  which  provide  merely  for  a 
survival  of  the  right  of  action  of  the  de- 
ceased. In  the  first  feature,  therefore,  it  cor- 
responds with  Lord  Campbell's  act.  and  with 
the  former  act  of  1887.  The  second  feature 
of  the  act,  however,  has  clearly  been  changed. 
Where  Lord  Campbell's  act  and  the  act  of 
1887  designated  the  persons  for  whose  benefit 
the  action  should  be  maintained,  the  act  of 
1901  is  silent  in  that  regard.  So,  as  to  the 
third  distinguishing  feature,  instead  of  pro- 
viding that  the  damages  shall  be  proportion- 
ate to  the  injury  resulting  from  such  death, 
to  be  divided  among  the  persons  entitled  to 
the  l)eneflt  of  the  action,  the  act  of  1901  pro- 
vides that  the  Jury  shall  give  such  damages  .as 
they  deem  fair  and  Just,  and  that  the  amount 
recovered  in  every  such  action  shall  be  dis- 
tributed to  the  parties  and  In  the  proportions 
provided  by  law  In  relation  to  the  distribu- 
tion of  personal  estate  left  by  persons  dying 
intestate. 

We  thlnlE  the  statute  of  1901  can  only  be 
construed  as  creating  an  action  for  the  bene- 
fit of  the  estate,  the  damages  recoverable 
to  be  distributed  as  assets  of  the  estate,  not 
subject,  however,  to  debts.  The  fact  that 
the  act  does  not  In  terms  state  that  the  action 
is  for  the  benefit  of  the  estate,  or  that  the 
damages  are  such  as  result  to  the  estate,  or 
that  the  act  provides  that  such  damages  are 
not  to  be  subject  to  the  debts  of  the  deceased, 
does  not  authorize  us,  in  effect,  to  read  bade 
Into  title  statute  a  provision  that  the  action  la 
for  the  benefit  of  the  beneficiaries,  which 
provision  the  Legislature  has  stricken  out 
To  do  so  would  be  to  disregard  Its  action, 
and  what  seems  to  us  to  t)e  its  evident  Intent 
and  purpose  In  the  change  made  by  It  Such 
seems  to  have  been  the  view  of  the  Supreme 
Court  of  West  Virginia  under  a  similar 
change  made  In  the  statutes  of  that  state. 
"In  Bailroad  Co.  v.  Gettle,  3  W.  Va.  376,  which 
was  an  action  brought  under  chapter  98,  p. 
113,  Acts  1863.  It  washeldthatthe  declaration 
was  fatally  defective  for  the  reason  that  It 
failed  to  aver  that  the  decedent  bad  a  widow 
or  next  of  kin.  After  that  decision  the  stat- 
ute was  changed  so  as  to  provide  that  the 
amount  recovered  shall  be  distributed  to 
the  parties  entitled  under  the  law  to  the  per- 
sonal estate  of  the  decedent;  but  it  shall  not 
be  liable  for  his  debts,  Instead  of  providing, 
as  the  statute  then  did,  that  the  amount  re- 
covered shall  be  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin  of  the  decedent 
Since  this  modification  of  the  statute.  It  has 
not  been  regarded  as  essential  that  the  dec- 
laration should  aver  that  the  decedent  had  a 
widow  or  next  of  kin,  or  to  mention  bia  dia- 
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trlbvtees  by  namtt,  or  otiierwlse,  and  I  think 
■uch  U  the  proper  Int^retatlon  of  the 
■tatute."  Searle*B  Adm'r  r.  Kanawha  (W. 
Va.)  S  S.  E.  249.  The  theory  on  which  alle- 
gation and  proof  of  the  existence  of  benefi- 
ciaries, and  the  damages  sastained  by  them 
must  be  made^  is  that,  as  the  statute  names 
such  persons  as  beneficiaries,  and  provides 
for  their  compensation.  It  follows  that  there 
must  be  proof  to  sustain  the  requirements 
of  the  statutfc  But  where  the  statute  is 
alleot  as  to  such  persons,  the  reason  for  such 
allegation  and  proof  no  longer  exists,  since, 
as  no  persons  are  named  as  braeficlaries,  the 
statute  does  not  create  a  cause  of  action  in 
faTor  of  any  designated  persons,  and  as  no 
pereons  are  designated  It  follows  that  the 
damages  to  be  recovered  are  not  such  as  have 
been  sustained  by  any  particular  persons, 
but  are  such  as  have  be«i  caused  to  the  estate 
by  reason  of  the  death,  to  be  distributed  as 
provided  by  law  to  the  persons  entitled  by 
law  to  such  estate.  This  construction  is  In 
accord  with  that  generally  given  to  the  stat- 
utes In  the  several  Jurisdictions  which  re- 
semble our  own,  as  shown  In  the  cases  already 
dted,  and  seems  to  us  to  correctly  Interpret 
both  the  language  of  the  act  and  the  Intent  of 
the  L^cislatura  We  think,  therefore, .  that 
It  was  not  Incumbent  upon  tbe  plaintiff  In  this 
action  to  all^  or  prove  the  edstence  of 
beneficiaries,  or  the  amount  of  damages  mf- 
fered  by  them. 

A  commission  was  issued  to  Australia  In 
this  case,  to  take  the  deposition  of  Hugh  O. 
MacKenzle,  the  father  of  the  deceased,  upon 
interrogatories  attached  to  the  commission. 
The  commissioner  made  dae  return  of  tlie 
eommlsslon  according  to  law,  with  the  an- 
swers of  the  witness  thereto  attached.  The 
certificates  of  tbe  commissioner,  however,  was 
as  follows:  "I,  William  Henry  Cubley,  do 
hereby  certify  that  the  foregoing  answers  of 
Hugh  Oallle  MacKenzle,  the  witness  before 
named,  were  made  in  answer  to  Mr.  Joseph 
Woolf,  solicitor  for  Hugh  Oallie  MacKenzle. 
before  me,  and  were  sworn  to  and  subscribed 
before  me  1^  tbe  said  witness."  The  appel- 
lant contends  that  the  trial  court  erred  in  re- 
ceiving the  deposition  In  evidence,  since  It  ap< 
pears  from  such  certificate  that  the  solicitor 
of  the  person  beneficially  Interested  in  the 
case  was  present  at  the  taking  thereof,  and 
that  the  answers  of  the  witness  were,  as  ap- 
pears from  such  certificate,  made  In  answer 
to  such  solicitor.  An  examination  of  the  ori- 
ginal conunlsslon  shows  clearly  that  tbe 
answers  made  by  the  witness  were  not  an- 
swers to  Independent  questions  propounded  by 
such  solicitor,  but  were  answers  to  questions 
attached  to  the  commission.  It  would  appear 
from  tbe  certificate  of  the  commissioner  that 
such  questions  were  propounded  by  this  solic- 
itor; but  the  certificate  shows  tbat  It  was 
done  In  the  presence  of  the  commissioner,  and 
that  tbe  answers  were  sworn  to  and  subscrib- 
ed by  tbe  witness  before  the  commissioner. 
W*  bare  no  statute  or  rule  of  court  that  pro- 


hibits the  presence  ot  counsel  at  the  taking  of 
such  a  deposition.  We  do  not  think  a  court 
should  suppress  a  deposition  because  of  the 
presence  of  counsel  at  tbe  taking  thereof 
however  undesirable  or  Improper  it  may  lie 
for  counsel  to  attend  thereat,  In  the  absence 
of  some  showing  that  the  witness  was  In- 
fluenced in  some  way  thereby,  with  regard  to 
the  answers  given  by  bim.  In  the  case  before 
us  tbe  solicitor  present  was  the  solicitor  of 
the  witness,  and  the  fact  that  he  read  off  to 
the  witness  the  interrogatories  contained  In  the 
commission,  the  answers  thereto  being  given 
In  the  presence  of  the  commissioner,  does  not 
warrant  us  in  assuming  that  the  witness  was 
led  thereby  to  answer  the  interrogatories  un- 
truthfully. Nutter  V.  Blcketts.  6  Iowa,  92; 
Farrow  r.  Commonwealth,  18  Pick.  (Mass.) 
63.  29  Am.  Dec.  564;  Oommerdal  Bank  r. 
Union,  11  N.  T.  203;  New  Jersey  t.  Mlcboli^ 
32  N.  J.  Law,  16& 

It  was  further  objected  that  the  commis- 
sioner authorized  to  take  the  deposition  of  H. 
O.  MacKenzle  also  returned  in  the  same 
envelope  containing  such  commission  answers 
of  one  Adams  to  the  same  Interrogatories  pro- 
pounded to  MacKenzle;  Adams  not  being  a  wit- 
ness named  in  tbe  commission.  The  commit 
sloner  had  no  authority  or  power,  whatever,  to 
administer  these  Interrogatories  to  the  witness 
Adams;  but  inasmuch  as  no  attempt  was 
made  by  the  plaintiff  to  Introduce  the  an- 
swers of  the  witness  Adams  upon  the  trlaU 
no  barm  resulted  to  the  defendant  from  tbe 
action  of  the  commissioner  In  that  r^rd. 
and  no  error  can  be  predicated  to  the  trial 
court  In  tbat  respect  The  Jury  found  a  ver- 
dict for  the  plaintiff  for  S5,000.  The  ap- 
pellant claims  that  this  verdict  should  be  set 
aside,  as  being  excessive  and  evidently  award- 
ed by  the  Jury  under  infiuence  of  passion 
and  prejudice.  As  we  have  sem,  under  our 
view  of  the  Arizona  statute,  the  damages  to 
be  awarded  are  not  damages  to  the  benefici- 
aries, but  to  tbe  estate.  This  question  was 
clearly  left  to  tbe  jury  upon  the  charge  of  the 
court,  which  correctly  set  forth  tbe  law  in  n- 
gard  thereto.  The  evidence  shows  that  ths 
deceased  was  a  mining  engineer,  a  man  27 
years  old,  sober,  industrious,  and  in  good 
health,  and  that  he  was  earning  flOO  a  month. 
The  statute  provides  that  tbe  Jury  shall  give 
such  damages  as  they  deem  fair  and  Just, 
not  exceeedlng  $5,000.  Where  there  are  no 
fixed  rules  to  ascertain  tbe  amount  of  dam- 
ages, the  amount  must  be  left  to  the  sound 
sense  and  good  Judgment  of  tbe  Jury,  upon  all 
the  circumsteoces  of  tbe  case;  and  such  ver- 
dict should  not  be  set  aside,  unless  It  appears 
that  the  jury  acted  under  some  bias  or  prej- 
udice, or  other  Improper  influence.  Suther- 
land on  Damages  (3d  Ed.)  SI  1256, 1277;  Kan- 
sas V.  Cutter.  19  Kan.  83;  Railroad  v.  Spence, 
03  Tenn.  173,  23  S.  W.  211,  42  Am.  St  Rep. 
907{  McDermott  v,  loWa  Falls  Ry.  Co.  (lowai 
47  N.  W.  1037;  Rose  v.  Des  Moines  Valley 
Bj.  Co.,  89  Iowa,  24&  Upon  the  evidence 
belSore  us,  ws  cannot  say  that  tbs  Terdict  of 
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the  Jury  aa  to  the  amoant  of  damages  sustain- 
ed by  the  estate  was  excessive,  or  that  the 
verdict  was  brought  about  by  passion  or  prej- 
udice; and  we  are,  therefore,  not  justified  in 
disturbing  It.  We  have  examined  the  In* 
structions  of  the  court  complained  of  by  the 
appellant,  but  we  find  no  rererslble  error  in 
that  regard.  After  the  Jury  bad  retired  to 
consider  their  verdict,  they  came  Into  court 
and  requested  further  Instructions  of  the  court. 
The  courtre-readtothejury  the  entire  instruc- 
tions given  to  the  Jury  by  the  court  In  re- 
sponse to  a  question  from  a  Juror,  the  court 
stated  tb&t  it  could  give  the  Jury  no  further 
Instructions.  The  appellant  now  claims  tbat 
the  court  erred  Id  not  Instructing  the  Jury  at 
the  request  of  such  juror.  Our  statute  pro- 
vides :  "No  further  Instructions  shall  t>e  given 
to  the  jury  after  the  argument  begins."  Par- 
agraph 1410,  Bev.  St  1901.  The  court  there- 
fore, was  simply  following  the  statute  in  its 
refusal  to  give  further  Instructions;  further- 
more, it  appears  by  the  record  that  the  coun- 
sel for  appellant  at  the  time  objected  to  any 
further  instructions  being  given  to  the  Jury. 
The  remaining  assignments  of  error  are  dis- 
posed of  by  the  views  we  iiave  expressed  in 
regard  to  the  nature  of  the  action,  under  our 
statute. 

We  find  DO  error  in  the  record,  and  the 
Judgment  of  the  district  court  is  affirmed. 

SLOAN  and  NAVE,  JJ.,  concur. 


no  ArU.  18) 

LBATHBRWOOD  et  al.  v.  HILL,  Auditor. 
(Supreme  Court  of  Arisona.  March  80,  1006.) 

1,  STATtnxS— BEPEAIr-RE-EnACTHBNT. 

Acts  1897,  p.  93,  No.  53,  entitled  "An  act 
In  relation  to  toe  Arizona  Pioneers  Historical 
Society,"  which  was  repealed  by  the  Twenty- 
First  LeKislative  Assembly,  was  not  re-enacted  by 
Acta  1905,  p.  151,  No.  69,  subd.  S4,  providing, 
among  other  things,  tbat  a  certain  suia  be  ap- 
propriated to  be  disbursed  by  the  board  of  di- 
rectors of  the  Arizona  Pioneers  Historical  S<v 
ciebr  to  enable  it  to  carry  on  its  work  and 
duties  for  the  years  1905  and  1906,  in  the  man- 
ner provided  for  and  set  forth  in  said  Act  No. 
53.  as  the  tact  that  the  Legislature,  In  the  be- 
lief that  a  corporation  exists,  makes  an  appro- 

Sriation  therefor  and  provides  how  it  shall  be 
Esbursed.  does  not  serve  to  revive  a  corpo- 
ration, if  the  same  has  in  fact  ceased  to  exist 
H.  Saub— Speciai,  Laws. 

Under  Act  July  30,  1886,  1  Supp.  Rev.  St. 
U-  S.  1874^1891  p.  503,  c  818,  commonly 
known  as  the  "Harrison  Act,"  providing  that 
the  Legislature  of  territories  shall  not  para  local 
or  special  laws  granting  to  any  corporation,  etc., 
any  special  or  exclusive  privilege,  immunity, 
or  franchise,  and  that  in  all  other  cases  where 
a  general  law  can  be  made  applicable  no  special 
law  shall  be  enacted.  Acts  1897,  p.  93.  No.  53, 
entitled  "An  act  in  relation  to  the  Arizona 
Pioneers  Historical  Society,"  makingsuch  society 
the  trustee  of  the  territory  for  the  expenditure 
of  mon^  received  from  the  territory  for  the 
uses  ana  purposes  directed  by  law,  and  confer- 
ring certain  powers  and  privfleges  on  it  if  con- 
strued as  an  act  reincorporating  such  so- 
ciety, which  was  originally  Incorporated  under 
the  nneral  laws  of  the  territory  as  the  "Society 
of  Arizona  Pioneers,"  was  a  special  law  in  a 
case  where  tba  general  incorporation  lawa  were 


applicable,  and  was  an  act  granting  to  a  corpo^ 
ration  a  special  franchise,  and  obnoxious  to 
such  Harrison  act  in  so  far  as  it  attempted 
to  confer  additional  powers  and  duties  on  the 
society. 
S.  Same. 

Acts  1897,  p.  93,  No.  53,  entiUed  "An  act 
in  relation  to  the  Arizona  Pioneers  Historical 
Society,"  does  not  purport  to  reincorporate  auch 
society,  but  to  change  the  name  of  a  society  in- 
corporated in  1884  under  the  general  laws  of 
the  territory  as  the  "Society  of  Arlztma  Pioneers," 
and  to  add  to  its  powers  and  duties. 

4.  Manoamus  —  Application  —  Pleadtng  — 
consteuctior— i ntem  dhent. 

Every  intendment  is  against  the  petitioner 
in  an  application  for  a  writ  of  mandamus. 

[Ed.  Note. — For  cases  in  point  see  vol.  33, 
Cent.  Dig.  Mandamus,  §S  20&-29S,  313.] 

5.  Same— SurwciKNCT. 

An  application  by  a  corporation  for  a  writ  of 
mandamuscompelliugthe  territorial  Auditor  to  is- 
sue  his  warrant  for  the  express  purpose  of  paying 
such  corporation  a  legislative  appropriation,  and 
setting  forth  an  act  of  the  Legislature  making 
such  corporation  trustee  for  the  money  and  em- 
powering it  to  dispense  the  same,  which  act  as 
to  such,  powers  was  invalid,  and  not  setting 
forth  His  powers  conferred  on'  the  corporation 
by  its  artn:1es,  was  demurrable  for  failure  to 
show  qualiScation  to  administer  the  trust  sought 
to  be  imposed. 

Original  application  by  E.  N.  Leatherwood 
and  othersr  directors  of  the  Arlaona  Pioneers 
Historical  Society,  and  another,  against  Wes- 
ley A.  Hill,  Auditor,  toT  a  writ  Of  mandamus. 

Demurrer  to  application  sustained. 

Kingan  &  Wright,  for  petitioners.  B.  S. 
Clark,  Atty.  Oen.,  for  respondoit 

NAVE,  J.  This  Is  an  original  proceeding 
before  this  court.  The  Arizona  Pioneers  His- 
torical Society  and  its  board  of  directors  seek 
a  writ  of  mandamus  to  compel  the  Auditor  of 
the  territory  to  Issue  his  warrant  to  the  plain- 
tiffs for  the  purpose  of  paying  to  them  an 
appropriation  made  by  the  last  legislative 
assembly.  The  petitioners  aver,  In  sub- 
stance: 

(1)  That  the  Arizona  Pioneers  Historical 
Society  Is  a  corporation  duly  organized  and 
existing  under  the  laws  of  this  territory; 
that  the  other  petitioners  are  the  board  of 
directors  thereof ;  that  the  defendant  Is  the 
Territorial  Auditor. 

(2)  That  on  March  18,  1897,  was  enacted 
Act  53  of  the  Nineteenth  Legislative  Assembly 
of  this  territory,  which  act  (Acta  1807,  p. 
93,  No.  53) ,  in  the  language  of  the  application, 
"Is  entitled  'An  act  In  relation  to  the  Arizona 
Pioneers  Historical  Society,'  and  which  act 
had  direct  reference  to  the  plaintiff  herein 
and  in  words  and  figures  is  as  follows," 
whereupon  the  act  Is  set  out  In  full.  This 
act  provldai  as  follows : 

"Section  1.  That  the  Society  of  Arizona 
Pioneers,  organized  February  0,  1884,  under 
the  incorporation  laws  of  the  territory,  shall 
continue  to  be  recognized  as  worthy  of  the 
fostering  care  of  the  territory,  and  from 
and  after  the  pnt<sage  of  this  act  shall  be 
known  and  designated  as  the  'Arizona  Pio- 
neera  Historical  Society.'   Said  society  shall 
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be  the  trustee  of  the  territory,  and  as  snch 
sball  faithfully  expend  and  apply  all  money 
received  from  the  territory  to  the  uses  and 
purposes  directed  by  law,  and  shall  hold 
all  ItB  present  and  future  collections  and 
property  for  the  territory,  and  shall  not  sell, 
mortgage,  transfer  or  dispose  of  In  any  man- 
ner, any  part  of  the  same,  without  authority 
of  law ;  provided,  that  this  shall  not  prevent 
the  sale  or  exchange  of  any  duplicates  that 
the  sodety  may  have  or  obtain.  There  shall 
continue  to  be  a  board  of  directors  of  said 
society,  to  consist  of  as  many  members  as 
the  society  shall  determine,  and  who  shall 
have  the  same  powers  as  the  present  board  of 
directors. 

"Sec.  2.  It  shall  be  the  duty  of  the  society 
to  collect  hooks,  maps  and  other  papers 
and  materials  Illustrative  of  the  history 
of  Arizona  In  particular  and  of  the  west 
generally;  to  procure  from  the  early  pioneers 
narratives  of  events  relative  to  the  early  set- 
tlement of  Arizona  and  to  the  early  eacplora- 
tlons,  Indian  occupancy  and  overland  travel 
In  the  territory  and  the  West ;  to  procure  facts 
and  statements  relative  to  the  history  and 
conduct  of  our  Indian  tribes,  and  to  gather 
all  Information  calculated  to  exhibit  faith- 
fully the  antiquities  and  the  past  and  present 
condition,  resources  and  progress  of  the  ter- 
ritory, to  purchase  books,  to  supply  deficien- 
cies In  the  various  departments  of  its  col- 
lections, and  to  procure  by  gift  and  exchange 
such  adentlflc  and  historical  reports  of  the 
Legislatures  of  other  states  and  territories, 
of  railroads,  reports  of  geological  and  otber 
scientific  surveys,  and  such  other  books, 
maps,  charts  and  materials  as  will  facilitate 
the  Investigation  of  historical,  scientific,  so- 
cial, educational  and  literary  subjects,  to  cause 
the  same  to  be  properly  bound ;  to  catalogue 
the  collections  of  said  society  for  the  more 
convenient  reference  of  all  persons  who  may 
have  occasion  to  consult  the  same;  to  bien- 
nially prepare  for  publication  a  report  of  Its 
collections  and  snob  otber  matters  relating 
to  its  transacttons  as  may  be  useful  to  the 
public,  and  to  keep  Its  collections,  arranged 
In  suitable  and  convenient  rooms,  to  be  pro- 
vided and  famished  by  the  secretary  of 
the  soctelT,  aa  the  board  of  directors  shall 
determine;  the  rooms  of  the  society  to  be 
open  at  all  leasonable  hours  on  business 
days  for  the  reception  of  the  dtlzois  of  the 
territory  who  may  wish  to  visit  the  same 
without  fee.  Provided,  that  no  eq>^ltiire8 
shall  be  made  under  this  acl^  or  ^penae 
Incurred  exc^  In  pnrsnance  of  specific  ap- 
propriations therefor,  and  no  oflBcer  of  said 
BOdrty  shall  pledge  tbe  credit  .ot  the  twrl- 
twy  in  excess  of  mx3x  approbations. 

*'Sea  3.  The  board  of  directors  shall  keep 
a  correct  account  ot  the  expenditures  of  all 
money  which  may  be  appropriated  In  aid  of 
the  society,  and  r^nrt  biennially  to  the  Gov- 
ernor a  detailed  stat^ent  of  such  expendi- 
tureSi  To  enable  the  society  to  augment  its 


collections  by  ettectlng  exchanges  with  other 
societies  and  institutions,  sixty  bound  copies 
each  of  the  several  publications  of  the  terri- 
tory and  of  its  societies  and  Institutions, 
except  the  reports  of  the  Supr^e  Court  shall 
be  and  are  hereby  donated  to  said  society  as 
they  shall  be  Issued,  the  same  to  be  delivered 
to  the  society  by  the  Secretary  of  the  terri- 
tory, or  other  officer  having  custody  of  the 
same;  to  Include  also  for  deposit  In  Its  col- 
lections one  set  of  all  the  publications  of  the 
territory  heretofore  and  hereafter  issued,  not 
excepting  the  Supreme  Court  reports.  All 
bound  and  unbound  volumes  of  newEq;}apers 
now  on  file  In  the  territorial  library  shall 
become  the  property  of  the  Arizona  Pioneers 
Historical  Society  upon  the  passage  of  this 
act,  and  shall  be  delivered  upon  the  demand 
therefor,  by  and  to  the  said  society,  by  the 
Secretary  of  the  territory." 

Sections  4  and  6  thereof  appropriated 
$3,000  to  be  disbursed  by  the  board  of  direct- 
ors of  the  society. 

(3)  That  the  corporation  and  its  officers 
and  directors  performed  the  dntlee  Imposed 
upon  it  by  this  act,  and  received  the  appeo- 
prlatlon  provided  In  It 

(4)  That  in  the  year  1901  the  act  above 
described  was  repealed  by  the  Twenty-First 
Legislative  Assembly. 

(5)  That  the  Twenty-Plrst  Legislative  As- 
sembly, In  1901,  and  the  Twenty-Second,  In 
1903,  and  the  Twenty-Third,  In  1905,  each 
made  appropriations  in  substantially  similar 
forms  for  this  society;  that  the  appropria- 
tion by  the  Twenty-Third  Legislative  As- 
sembly reads  as  follows  <Acts  1905,  p.  151, 
No.  69,  subd.  84) :  "That  the  sum  of  fifteen 
hundred  dollars  be  and  Is  hereby  appropriat- 
ed fo  be  disbursed  by  the  board  of  directors 
of  the  Arizona  Pioneers  Historical  Society 
to  enable  It  to  carry  on  its  work  and  duties 
for  the  years  1905  and  1906  In  the  manner 
provided  for  and  set  forth  in  sections  1,  2,  3, 
and  4  of  Act  No.  63  of  the  Nhieteenth 
latlve  Assembly  Incorporating  said  society 
and  making  It  the  trustee  for  the  territory." 

(6)  That  the  petttlaoers  have  demanded 
the  allowance  of  this  appn^rlatlon  by  the 
Territorial  Auditor,  and  that  be  refuses  to 
allow  it 

(7)  That  the  petitioners  have  at  all  times 
and  In  detail  compiled  with  all  tiie  require- 
ments of  law  placed  lyxm  It  by  the  various 
acts  ct  the  legislative  assemblies  referred  to. 
'  To  the  application  the  Terrltnial  Auditor 
has  Interposed  a  general  demnrrcar. 

Petltlonos  amtend  that  the  several  acts 
of  appnvriatloa  have  had  the  ^Eect  of  a 
re-enactmoit  of  Act  No.  B3  of  the  Nineteentli 
L^slatlve  Assonbly.  Th^  seek  to  apply 
to  this  case  the  g»ieral  principle  laid  down 
by  Mr.  Sutherland  In  his  wwk  on  Statutory 
Constmctlon.  par.  267,  as  follows:  "Where 
a  statute  la  Incorporated  In  another  the  ef- 
fect in  the  same  as  If  the  provisions  of  the 
former  were  redacted  In  the  latter  toe  all 
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pnrposes  of  the  latter  Btatute."  Neither  this 
statement  nor  any  stat^ent  of  the  law  to 
be  deduced  from  the  cases  cited  to  us  by  the 
petitlonera,  la  broad  ^ongh  to  support  the 
proposition  that  where  a  statute  specially 
incorporating  a  society  has  been  repealed. 
It  ia  re-enacted,  by  an  act  making  an  appro- 
iwfatlon  for  the  benefit  of  such  society.  As- 
sumlng  that  such  an  appropriation  as  this 
may  lawfully  be  made,  and  that  the  recipient 
pointed  out  by  the  act  exists,  It  might  force- 
fnlly  be  ni^ed  that  the  provision  that  the 
society  disburse  the  money  "to  enable  It  to 
carry  on  Its  work  and  duties  in  the  manner 
imiTlded  for  and  set  forth  In  Act  No.  53  of 
the  Nineteenth  Legislative  Assembly"  serves 
to  re-enact  that  act  to  tiie  extent  of  fixing  the 
manner  of  disbursement  and  defining  the 
purpose  of  the  appropriation ;  but  certainly 
it  can  operate  no  further.  The  fact  that  the 
L^lslatnre,  In  the  belief  that  a  corporation 
exists,  makes  an  appropriation  for  It  and 
provides  how  the  appropriation  shall  be  dla- 
bnrsed,  cannot  serve  to  revive  the  corpora- 
tion if  in  fact  it  has  ceased  to  exist  Fur- 
thermore, the  act  of  Congress  of  Jnly  30, 
1886  a  Supp.  Rev.  St  U.  S.  187^1891.  p. 
503.  c.  818),  familiarly  known  as  the  "Harri- 
son Act,"  provides  as  follows:  "That  the 
L^slatnres  of  the  territories  of  the  United 
States  •  *  *  Bhall  not  pass  local  or  spe- 
cial laws  In  any  of  the  following  enmnerated 
cases,  that  is,  to  say:  •  «  •  Granting  to 
any  corporation,  association  or  Individual 
any  special  or  exclusive  privilege,  Immunity 
or  franchise  whatever.  In  all  other  cases 
where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted  in  any  of  the 
territories  of  the  United  States  by  the  ter- 
ritorial Legislatures  thereof."  If  Act  53  of 
the  Nineteenth  Legislative  Assembly  is  to 
be  construed  as  an  act  reincorporating  this 
society,  it  was  a  special  law  In  a  case  where 
the  general  incorporation  laws  are  appli- 
cable; and  moreover  was  an  act  granting  to 
a  corporation  a  special  franchise.  Mdnifest- 
ly,  It  was  obnoxious  to  the  Harrison  act,  In 
80  far  as  It  attnnpted  to  confer  additional 
powers  and  duties  npon  the  society;  there- 
fore, the  act  was,  at  least  in  part,  void. 

Petitioners  and  re^ndent,  In  presenting 
their  views,  have  proceeded  upon  the  theory 
that  the  society  was  reincorporated  by  Act 
53  of  the  Nineteenth  L^lslatlve  Assembly 
and  survives  or  falls  with  that  act  The 
several  subsequent  appropriation  acts  set 
forth  In  the  application  refer  to  this  act  as 
an  act  "Incorporating  such  society  and  mak- 
ing It  the  trustee  of  the  territory."  It  is  to 
be  observed,  however,  that  Act  63  does  not 
purport  to  reincorporate  this  society,  but 
purports  to  change  the  name  of  a  society  in- 
corporated In  1884  under  the  general  laws  of 
the  territory  of  Arizona  as  the  society  of 
Arizona  Pioneers,  and  to  add  to  its  powers 
and  duties.  It  may  well  merit  determination 
whether  the  Society  of  Arizona  Pioneers  may 
not  lawfully  receive  the  apprcq;>riatlon  made 


by  the  Twenty-Third  L^slatlve  Assembly, 
and  wlthheld^  by  the  Territorial  Auditor;  but 
we  are  precluded  from  directing  our  inquiry 
to  this  point  by  reason  of  the  failure  of  the 
petitioners  to  set  forth  facts  sufficient  for 
Its  detffl^lnatlon.  No  showing,  whatever,  is 
made  of  the  powers  conferred  upon  ttie  so- 
ciety by  its  articles  of  incorporation.  As 
pointed  out  Act  58,  supra,  in  so  far  as  It 
attempts  to  confer  additional  powers  upon 
that  society,  is  Invalid.  Therefore,  the  only 
powers  possessed  by  it  are  those  conferred 
by  its  articles.  If  it  does  not  possess  under 
them  such  general  powers  as  would  liable 
It  to  accept  and  perform  the  trust  Imposed, 
in  accordance  with  Its  terms,  its  acts  in  at- 
tempting to  do  BO  would  be  ultra  virra.  It 
seems  to  us,  for  example,  quite  manifest  that 
a  corporation  organized  solely  to  conduct  a 
manufacturing  business  cannot  be  made  the 
Instrument  of  the  Legislature  to  disburse 
public  funds.  Inaunuch  as  every  intend- 
ment must  be  against  the  petitioners  in  this 
case,  we  cannot  assume  that  the  society  is 
qualified  to  administer  the  trust  sought  to 
be  imposed.  In  view  of  this  defect  In  thie 
complaint,  it  is  unnecessary  to  determine 
whether.  In  any  event  a  private  corporation 
can  be  made  the  agent  of  the  public  In  the 
disbursement  and  administration  of  an  ap- 
propriation from  the  public  funds. 

The  demnrrer  to  the  application  Is  bob- 
talned. 

KENT,  C.  3.,  and  SLOAN,  I>OAN,  and 
GAMPBELU  JJ.,  concur. 

(70  Kan.  SO) 

LANNING  V.  GAY. 
(Supreme  Court  of  Kansas.   July  Term,  1904.) 

Wiixs—Pbobatb— Right  to  Contest  Exsou- 

Tiow  or  WiLii— Estoppel. 
A  legatee  accepting  a  legacy  under  a  will, 
with  knowledge  of  the  circumstances  surround- 
ing Its  attestation,  cannot  afterwards,  on  tender- 
ing back  what  he  baa  received,  attack  the  suffi- 
ciency of  its  execution. 

[Ed.  Note. — For  cases  in  point,  see  voL  40^ 
Cent.  Dig.  Wills,  IS  556,  657.] 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  78  Pac.  810. 

PER  CURIAM.  Counsel  for  plainUff  in 
error,  in  their  petition  for  rehearing,  assert 
that  the  only  question  Involved  in  the  pro- 
ceeding  in  error  was  whether  plaintiff  below 
was  estopped,  by  accepting  a  I^cy,  from 
contesting  the  will.  They  say  that  the  ques- 
tion whether  the  will  was  void  by  reason 
of  the  husband's  being  a  witness  was  not 
before  this  court  In  the  brief  of  counsel 
for  plaintiff  In  error  there  are  10  printbd 
pages  devoted  to  the  question  of  the  com- 
petency of  Frank  Y.  Gay  as  an  attesting 
witness  to  the  will,  with  many  Authorities 
cited.  Again,  counsel  for  plaintiff  in  error  in 
their  reply  brief  took  up  the  question  of  the 
disqualification  of  the  husband  and  wife  to 
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testify  for  or  against  each  other,  and  cited 
authorities.  The  question  was  argued  orally 
by  both  parties,  and  the  court  considered  it 
as  properly  Involved. 

We  have  gone  over  the  record  again,  and 
think  that  the  second  conclusion  of  law — that 
Lanning  was  estopped,  by  accepting  a  legacy, 
from  raising  the  question  of  insufficiency  of 
the  attestation  and  probate  of  the  will — Is 
sustained  by  the  evidence.  The  law  would 
not  permit  a  legatee,  with  the  Icnowledge 
possessed  by  Lanning  of  the  circumstances 
surrounding  the  attestation  of  the  will,  to  ac- 
cept a  legacy  under  it  and  afterwards  attack 
Its  sufficiency,  after  tendering  back  what  he 
bad  received. 

The  petition  for  rehearing  is  denied. 


m  Kao.  778) 

SMYSER  et  al.  t.  TAIR. 
(Supreme  Court  of  Kansas.  March  10;  1906.) 

1.  Contracts— CoNSTKUCTiON. 

The  law  will  not  imply  a  relation  between 
parties  contrary  to  their  agreement  covering 
the  subject. 

[Ed.  Note. — For  cases  in  point,  see  ToL  11, 
Cent  Dig.  Contracts,  §  730.] 

2.  Notice— Waiver— Effect. 

A  party  cannot  be  heard  to  say  that  a 
nbtice  which  he  expressly  waived  was  not  given. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Notice,  {  15.J 

3.  Tbial— Genebal  Verdict. 

Where  a  party  desires  a  general  verdict 
as  well  as  special  findings,  he  must  ask  for 
it  before  the  jury  to  which  he  submitted  his 
case  Is  discharged. 

Error  from  District  Court,  Reno  County ; 
W.  H.  Lewis,  Judge. 

Action  by  D,  J.  Fair  against  W.  0.  Smyser 
and  another.  From  a  Judgment  In  favor  of 
plaintiff,  defendants  bring  error.  Affirmed. 

Oca  A.  Vandeveer  and  F.  L.  Martin,  for 
plaintiffs  in  error.  Frlgg  &  Williams,  for  de- 
fendant in  error. 

PER  CURIAM.  In  addition  to  the  advi- 
sory findings  of  the  Jury  the  court  made  find- 
ings of  its  own  which  bring  to  the  support  of 
the  judgment  all  the  facts  and  all  the  Infer* 
ences  of  fact  derivable  from  the  evidence 
most  favorable  to  the  plaintiff,  even  although 
opposed  by  strong  evidence  to  the  contrary. 
The  findings  of  the  Jury  themselves  entirely 
preclude  the  notion  that  the  attempted  re- 
turn of  the  windows  can  be  tacked  to  the  ten- 
der of  the  $250  so  as  to  make  a  legal  tender 
of  payment  of  the  balance  due  the  plaintiff. 
The  transaction  amounted  to  no  more  than 
a  belated  attempt  to  return  damaged  prop- 
erty to  a  vendor  on  the  ground  that  it  did  not 
comply  with  the  contract  of  sale.  The  record 
contains  ample  evidence  to  support  Fair's 
position  that  he  was  under  no  legal  duty  to 
receive  and  give  credit  for  the  windows  when 
Smith  brought  them  back,  and  Smyser  is 
clearly  chargeable  with  them  If  be  Is  the 
principal  debtor.  The  evidence  and  findings 


are  that  Smyser  was  not  a  surety  at  all  but 
that  he  agreed  to  pay  for  the  material  for  his 
house  himself.  The  law  will  not  Imply  a  re- 
lation between  parties  contrary  to  their  agree- 
ment covering  the  subject  First  Nat.  Bank 
of  Concordia  v.  Mcintosh  &  Peters  (opinion 
filcl  Jan.,  1906)  M  Pac  535.  The  case  is 
quite  like  that  of  Carney  Bros.  v.  Cook,  80 
Iowa,  747,  45  N.  W.  919,  and  bears  no  resem- 
blance to  Fisher  v.  Stockebrand,  26  Kan.  565. 
Smyser  cannot  be  heard  to  say  that  a  notice 
was  not  given  which  he  expressly  waived, 
and  if  he  desired  a  general  verdict  he  should 
have  asked  for  It  before  the  Jury  to  which  he 
submitted  his  case  was  dischargfd. 

The  Joc^ent  of  the  district  court  Is 
affirmed. 


(73  Kan.  2951 

MISSOURI  PAC.  RT.  CO.  v.  PERU-VAN 

ZANDT  IMPLEMENT  CO. 
(Supreme  Court  of  Kausaa.    March  10,  1906l) 

1.  CabBIEBS— DEUT    in  SHIFlCBHiy-ACTIOn 

BT  Consignee. 

When  property  has  been  consigned  by 
the  general  owner  to  an  agent,  who  has  a  special 
interest  therein  as  factor,  or  commission  agent, 
and  the  goods  so  consigned  are  negligently  de- 
layed in  transit  and  converted  by  the  carrier,  so 
that  sales  thereof  previoasly  mode  by  the  con- 
signee are  canceled  and  lost,  such  consignee  may 
maintain  an  action  in  its  own  name  against  the 
carrier  for  the  recovery  of  damages  on  account 
of  such  lost  commission,  and  also  for  the  value 
of  the  property  ccmverted, 

[Ed.  Note.— For  cases  In  iwlnt,  see  vol.  », 
Cent  Dig.  Carriers,  IS  266-269.] 

2.  Bame— Patitent  of  FBEiGHr-€oiivxBaion. 

When  a  common  carrier  negligently  de- 
lays the  'delivery  o£  goods,  so  that  the  damages 
occasioned  by  such  delay  exceed  tlie  amount  of 
freight  due  for  the  transportation  of  such  goods, 
the  consignee  may  rigbtfully  demnnd  the  delivery 
of  the  goods  without  payment  of  freight,  and  a 
refusal  by  the  carrier  to  surrender  poifsession 
upon  such  demand  is  wrongful  and  amouota  to 
a  conversion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9: 
Cent  pig.  Carriers,  8f  435,  858,  876.) 

3.  Saue— Delat  in  Delitbrt— Notice  ov  Er- 

fect. 

Common  carriers  are  supposed  to  take 
notice  of  such  natural  events  as  are  familiar 
to  ordinary  people.  They  will  be  lield  to  a 
knowledge  of  seed  time  and  harvest  and  the  gen- 
eral customs  relating  thereto  in  tiie  territory 
where  they  do  business.  A  common  carrier,  tliat 
on  June  12,  1903,  received  at  the  factory  in  Port 
Huron,  Mich.,  threshing  machines,  consigned  to 
on  implement  dealer  of  Hutchinson,  Kan.,  to  be 
delivered  at  Larned,  Kan.,  with  stopover,  to 
partly  unload  at  Seward,  Kan.,  will  be  deemed 
to  have  notice  that  such  machines  are  for  im- 
medinte  sale,  if  not  already  sold,  and  that  a  de- 
lay of  delivery  until  the  entire  threshing  season 
has  passed  will  defeat  the  purpose  of  shipment. 

4.  Saue — Measube  or  Damages. 

An  action  was  brought  against  a  com- 
mon carrier  by  the  consignee  of  threshing  ma- 
chines. On  the  trial  it  appeared  that  the  plain- 
tiff had  sold  the  machines  as  agent  for  the  con- 
signor, and  was  entitled  to  receive  out  of  the 
proceeds  of  the  sale  a  commis.sion  of  40  per  cent, 
of  the  price  for  which  the  sale  was  made.  It 
also  appeared  that  the  carrier  negligently  de- 
layed the  delivery  of  the  goods  until  the  sales 
were  for  that  reason  canceled,  and  the  commia- 
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■ion  thereby  lost  tt  further  appeared  that  the 
carripr  converted  the  machmery  to  ita  own  use. 
An  action  was  brought  to  recover  for  the  loss 
of  commiBsion  and  the.  value  of  tbe  propertj 
converted.  Held,  that  the  price  for  whicn  the 
Bale  had  been  made  was  the  proper  measure  of 
damages  in  such  action. 

[KA.  Note. — For  cases  in  point.  Bee  vol.  0, 
Cent.  Dig.  Carriera,  §  451.] 

(Syllabus  by  the  Court) 

Error  from  District  Conrt,  Reno  County; 
P.  J.  Galle,  Judge. 

Action  by  tbe  Peru-Yan  Zandt  Implement 
Company  against  tbe  Missouri  Pacific  Rail- 
way Company.  Jndgment  for  plaintiff.  De< 
fendant  brings  error.  Affirmed. 

Tbe  Port  HuRm  Engine  &  Thresher  Com- 
pany, of  Port  Huron,  Mleb.,  mannfactures 
threshing  machines  and  sells  them  through- 
out the  country  through  local  agents.  The 
plaintiff,  defendant  in  error.  Is  Its  agent  at 
Hutchinson,  Kan.  By  the  contract  of  agency. 
It  la  the  duty  of  the  Pan-Van  Zandt  Imple- 
ment Compaiv,  to  advertise.  Introduce,  and 
sell  tbe  machines  to  fliose  desiring  to  pur- 
chase, and,  when  a  sale  is  made,  ^n  order  Is 
taken  from  the  purchaser,  in  writing,  direct- 
ing the  Port  Huron  Company  to  dilp  the 
machinery  desired,  stating  price,  manner  of 
payment  and  othor  particulars  coiutituilng 
the  conditions  of  sale,  which  order  Is  signed 
by  tbe  purchaser  and  dellrered  to  the  local 
agent  This  order  la  forwarded  to  tbe  Port 
Huron  Company  by  the  agent  makli«  the 
sate.  Upon  this  order  the  machinery  Is 
shipped  by  the  designated  route,  coasted  to 
tile  local  agent  It  Is  the  duty  of  the  agent 
to  receive  the  machinery  and  hold  possession 
thereof  until  payment  Is  made  or  secured  as 
stipulated  In  the  0T6er  of  the  boyor.  In 
completing  the  sale  the  agrait  takes  in  pay- 
ment cash,  notes,  mortgages,  or  ottier  security 
as  directed,  but  d^ven  tbe  machine  only 
after  the  sale  has  been  approved  by  tbe  Port 
Hunm  Company.  Until  such  approval  and 
deUvery,  the  title  to  ttie  mai^nery  does  not 
pass  from  the  seller.  The  Pern-Van  Zandt 
Company  receives  for  Its  services  In  making 
such  sales  a  commission  of  40  per  cent  of 
the  selllttg  price.  If  any  machine  Is  taken 
buck,  ox  returned,  the  local  agent  takes 
charge  ttiereof  and  may  resell  It  and  receive 
a  commission  therefor.  The  local  agent  pays 
all  expenses  Incident  to  the  sales  made.  The 
buyer  pays  tbe  freight,  In  addition  to  tbe 
price  stipulated  for  the  machinery.  Where 
payment  Is  made  by  Ibe  purchaser  with 
notes,  collection  Is  made  by  the  agents,  and 
out  of  the  proceeds,  tbe  commission  is  de- 
ducted. The  commission  always  comes  out 
of  tbe  proceeds  of  each  sale  when  collected. 
Tbe  Peru-Vui  Zandt  Company,  under  this 
employment  sold  two  madUnes  tax  the  aggre- 
gate sum  of  and  took  from  tbe  purchas- 
ers written  (Vders  therefor,  which  were  duly 
forwarded  to  the  Port  Huron  Company.  Up- 
on receipt  of  tbe  ord^s,  the  machines  were 
shipped  over  tbe  road  of  tbe  plaintiff  In  error, 
OQU^gned  to  tbe  Pora-Van  Zandt  Implemrat 


Company,  at  Idtrned,  Kan.,  with  stopover  to 
partly  unload  at  Seward,  Kan.,  beii«  the 
jpoints  where  the  purchasers  lived.  The  bill 
of  lading  oontained  nothing  to  indicate  the  re- 
lation existing  between  the  consignor,  the 
Port  Huron  Company,  and  tbe  cons^ee,  ■ 
whether  that  of  vendor  and  vendee,  or  princi- 
pal and  agent  Tbe  machines  were  shipped 
June  12,  1903,  and  hi  ordinary  course  would 
have  arrived  at  destination  within  10  days, 
but  on  account  of  negligent  delays  they  did 
not  arrive  until  some  time  In  the  month  of 
August  long  after  the  threshing  season  bad 
dosed  and  tbe  sale  contracts  had,  for  that 
reason,  been  canceled.  By  the  contract  of 
shipment  tbe  freight  was  payable  before  de- 
livery of  machinery  to  consignee.  The  con- 
signee declined  to  pay  tbe  frdght  claiming 
that  the  damages  suffered  on  account  of  de- 
lay far  exceeded  the  amount  of  tbe  freight 
bllL  The  carrier  refused  to  deliver  tbe  goods 
until  the  freight  was  paid.  Ttaereupon  the 
defendant  in  error  demanded  that  the  ma- 
chinery be  delivered  to  it  without  payment  of 
freight  and,  upon  refusal,  commenced  this 
suit  The  demand  waa  made  in  the  name  of 
the  POTt  Huron  Company,  by  the  Peru- Van 
Zandt  Company  as  agent  Tbe  petition  al- 
lies that  tbe  plaintiff  is  tbe  Agent  and  fac- 
tor of  tbe  Port  Huron  Company,  and  avers 
the  facts  constituting  tfielr  relatitmsblp,  sub- 
stantially  as  hereinbefore  set  forth.  In  the 
first  cause  of  action  the  plaintiff  asks  Judg- 
ment for  tbe  amount  of  commission  lost  by 
It  and  In  Uie  second  cause  of  action  it  de- 
manded Jud^ent  fOT  the  value  of  the  ma- 
chines. The  carrier  retained,  and  still  keeps, 
posseasion  of  tbe  machines.  Tbe  pbLlntifl 
recovered  Judgment  for  tbe  price  for  which 
tbe  machines  were  sold.  Plaintiff  in  error 
brings  the  case  here  for  review. 

Prigg  &  Williams.  J.  H.  Richards,  and  O.  E. 
Benton,  for  plaintiff  in  error.  Geo.  A.  Van- 
deveer  and  F.  L.  Martin,  for  defendant  In 
error. 

GRAVES,  J.  (after  statins  the  facts).  Many 
ass^menta  of  error  have  been  presented, 
bat  tbey  are  anbstantlally  covered  by  three: 
(1)  It  Is  bislsted  that  tbe  plaintiff  has  no 
interest  in  tbe  machinery  In  controversy,  and, 
tbsxetore,  cannot  malntato  an  action  for  its 
CMiversion;  (2)  that  the  pnqier  measure  of 
damages  In  case  of  a  recovery  is  the  differ- 
ence betweot  tbe  market  value  of  the  ma- 
chinery at  the  time  and  place  of  delivery,  and 
tbe  market  value  thereof  when  It  In  fact  ar- 
rived at  audi  place;  (8)  that  damages  for  loss 
of  commission  cannot  be  recovered,  because  a 
sale  of  tbe  property  was  not  within  tbe  con- 
templation of  tbe  parties  when  shipment  waa 
made. 

Conconittg  tbe  first  proposition,  there  Is 
considerable  confnsl<»i  among  the  authorities 
as  to  whether  the  consignee  or  consignor  Is 
the  proper  party  plaintiff  In  an  action  against 
a  carrier,  but  the  rule  that  a  suit  for  the  con- 
version of  goods  must  be  brought  by_^own^ 
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or  onebaTlngabeneflcIal  Interest  in  tne  prop- 
erty converted,  eeema  to  be  fairly  well  eatab- 
llBhed.  Hutchinson  on  Carriers,  |{  731-734; 
6  Cyc.  BIO;  Woods'  Brown  on  Carriers,  {  599. 
Tbe  consignee  is  always  presumed  to  possess 
the  necessary  ownership,  until  tbe  contrary  Is 
shown.  Ray  on  Carriers  of  Freight,  p.  1006; 
Griffiths  T.  Ingledew,  6  Serg.  &  R.  (Pa.)  429, 9 
Am.  Dee.  444;  Smith  v.  Lewis,  3  B.  Mon.  (Ky.) 
229;  Arbnckle  v.  Thompson,  37  Pa.  S.  170; 
Pennsylvania  Co.  v.  Poor,  103  Ind.  553. 3  N.EJ. 
253.  The  ownership  need'not  be  extensive.  An 
agent,  factor,  broker,  bailee  or  other  person 
having  rights  In  the  property  to  be  protected, 
may  maintain  an  action,  and  recover  both  for 
himself  and  the  general  owner.  Chamber- 
lain T.  West,  37  Minn.  54,  33  N.  W.  114;  Har- 
rington V.  King,  121  Mass.  269;  Finn  v.  Rail- 
road, 112  Mass.  GZi,  17  Am.  Rep.  128;  Green 
T.  Clarke,  12  N.  Y.  843;  Railroad  t.  Mower, 
76  Me.  251. 

We  think  tbe  plalntiCF  in  this  case  had 
flofflclent  Interest  In  the  property  to  enable  It 
to  maintain  this  action.  In  Railroad  t.  Mower, 
aupra,  a' ease  very  similar  to  this,  the  court 
said:  "Ordinarily,  when  a  plaintiff  sustains 
bis  action,  it  is  presumed  that  tbe  whole 
amount  of  damages  recovered  will  belong  tci 
him.  In  fact,  the  injury  to  him  or  to  bia 
property  is  tbe  measure  of  the  damages. 
But,  While  this  is  the  general  rule,  there  are 
exceptions,  not  to  the  extent  or  measure  of 
damages,  but  to  the  interest  tbe  plaintiff  may 
have  in  them.  It  Is  true  that  an  action  can- 
not be  maintained  unless  tbe  plaintiff  has  an 
Interest  In  tbe  subject-matter  of  the  suit,  but 
he  may  do  so  when  be  is  not  Interested  to 
the  full  extent  of  tbe  damages  to  be  recov- 
ered. Such  are  tbe  familiar  cases  of  injury 
to  property  in  which  there  Is  a  general  and 
Q)ecial  owner,  as  bailor  and  bailee,  consignor 
and  consignee,  principal  and  factor.  In  such 
cases  tbe  action  may  not  be  brought  in  the 
names  of  the  two  Jointly,  but  may  In  tbe 
name  of  either.  In  the  action  now  in  ques- 
tion the  subject-matter  was  mowing  ma- 
chines, and  parts  of  mowing  machines.  The 
damage  claimed  rests  upon  a  neglect  of  the 
carrier  by  which  the  prop^^  was  improper- 
ly delayed  in  its  transit  The  facts  show 
that  the  title  to  the  property  was  in  tbe 
mower  company;  that  it  liad  consigned  and 
forwarded  the  machines  to  Dunham  by  virtue 
of  a  contract  under  whl(;h  Dunham  was  to 
sell  them  for  a  specified  commission  and  ac- 
count to  the  company  for  them  at  a  specified 
prtce.  Dunham  was  also  to  pay  tbe  freight. 
This  contract,  while  it  did  not  change  the 
title  in  the  machines  and  pieces,  gave  Dun- 
ham such  a  special  property  In  them  as  ta 
enable  blm  to  maintain  the  action  In  bis  owii 
name,  and  the  consignment  and  forwarding 
the  property,  thus  setting  It  apart  and  put- 
ting it  into  the  hands  of  tlie  carrier  for  his 
benefit,  gave  him  a  constructive  possession 
sufficient  for  that  purpose;  and  as  the  Injury 
was  the  result  of  a  single  wrongful  act  to  the 
whole  property  the  damage  could  not  be  ap-  j 


portioned  but  must  all  be  recovered  in  that 
one  action,  the  Judgment  in  which  would  be 
conclusive  against  any  suit  by  the  general 
owner.  Hence,  Dunham,  In  bis  suit,  la  en- 
titled to  recover,  not  only  his  own  damages, 
but  such  as  have  accrued  to  the  mower  com- 
pany as  general  owners.  The  measure  of 
damages  as  held  by  the  court  in  that  case  can 
be  applicable  upon  no  other  theory.  If  then 
Dunham  should  receive  the  whole  damage 
recoverable  in  his  suit  he  would  be  entitled 
to  retain  his  own  share,  and  tbe  balance  he 
would  hold  as  tmstee  for  the  mower  com- 
pany." In  tbe  case  of  Express  Co.  v.  Arm- 
stead,  50  Ala.  352,  it  is  said:  "Tbe  consignee 
of  goods  has  a  right  to  sue  for  their  loss  by 
the  carrier,  notwithstanding  another  party 
may  be  the  owner  of  them.  The  obligation 
Is  to  deliver  to  him.  Generally  the  property 
vests  in  him  by  tbe  mere  delivery  to  the  car- 
rier. Although  the  absolute  or  general  own- 
er of  personal  property  may  support  an  ac- 
tion for  any  injury  thereto,  if  be  have  the 
right  of  immediate  possession,  this  does  not 
necessarily  divest  the  right  of  the  consignee 
to  sue,  notwithstanding  he  has  never  had  the 
actual  possession." 

A  Judgment  in  favor  of  tbe  plaintiff  can 
work  no  harm,  as  It  la  a  bar  to  an  action  for 
the  same  Injury  by  the  Port  Huron  Company. 
White  T.  Bascome,  28  Vt  268;  Green  v. 
Clarke,  supra;  Barker  v.  Dement.  9  Gill  (M,d.) 
7,  52  Am.  Dec.  670;  LltUe  v.  Fossett,  34  Me. 
545,  56  Am.  Dec.  671.  Tbe  plaintiff  holds  In 
trust  for  the  Port  Huron  Company,  wbateveE 
remains  of  the  amount  recovered,  after  pay- 
ment of  its  commission.  Chamberlain  t. 
West,  Finn  v.  Railroad,  White  v.  Bascome, 
and  Little  y.  Foraett,  supra.  A  consignee 
has  a  right  to  withhold  freight  bill  when  Its 
damaga  exceed  that  amount,  and  In  such  a 
case  the  refusal  of  the  carrier  to  deliver  tbe 
goods  until  the  freight  is  paid  amounts  to  a 
conversion.  5  A.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
232;  Miami  Powder  Co.  v.  Port  Royal,  etc., 
(S.  O.)  16  S.  E.  339,  21  L.  R.  A.  123;  6  Oyc 
497;  Railroad  v.  Goodholm,  61  Kan.  758,  60 
Pac.  1066.  Tbe  measure  of  damages  Is  com- 
pensation for  the  injury  sustained.  An 
amount  which  will  place  the  injured  party  in 
the  same  condition  he  would  have  occupied, 
if  no  loss  had  occurred,  will  satisfy  this  re- 
quirement If  In  this  case  the  machinery  bad 
been  delivered  according  to  contract,  the 
price  for  which  it  had  been  sold  would  have  ' 
been  realized.  Out  of  this  amount  the  com- 
mission due  tbe  plalntifl  wotild  have  been  de- 
ducted. The  freight  would  have  l>een  paid  by 
the  purchasers  of  the  machinery.  The  selling 
price  at  place  of  delivery  seems,  therefore,  to 
be  tbe  true  measure  of  damages.  We  think 
the  amount  recovered  in  the  district  court 
fairly  compensates  all  parties  tor  the  losses 
sustained.  Out  of  this  amount  tbe  plaintiff 
will  retain  a  sum  equal  to  the  commissloD 
lost,  and  must  account  to  the  Port  Hunm 
Company  for  tbe  remainder. 

rinailyv  it  la  insisted,  that  a  sale  of  the 
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madilsery  was  not  wltbln  the  .ctMitempIatlon 
ot  the  parties  at  tba  time  ot  sblpment,  and 
ther^re  commlsslra  Is  not  a  proper  element 
ot  damages.  A  railroad  company  most  be 
held  to  know  facts  familiar  to  ordinary  peo- 
ple. It  Is  fair  to  assmne  that  a  carrier  of 
tbreablns  machines  knows  what  tbey  are 
used  for  and  that  tiie  only  purpose  implement 
dealers  have  for  shipping  such  pn^rty  into 
the  heart  of  a  great  wheat  coontry  Is  to  sell 
it  When  a  shipment  of  threshing  machines 
Is  made  lb  Jone  of  any  year,  the  Inference 
follows  that,  If  they  are  not  already  wAA, 
an  Inmiedlate  sale  Is  intended.  We  think, 
therefore,  that  the  loss  of  commission  la  not 
so  remote  as  to  be  ^eluded  as  an  element  of 
damage  In  this  case.  The  general  mie  that 
damages  caused  by  the  loss  of  a  sale,  not 
within  the  contoi^Iatlon  of  the  parties,  can- 
not be  received,  has  no  application  to  the 
tects  here  shown. 

No  error  appearing,  the  judgment  of  the 
district  conrt  Is  affirmed.  All  'the  Justices 
coHnirrlng. 

tnsan.  <14) 

BARNETT      BGHAO,  Sheriff. 

(Supreme  Court  of  Kansas.  April  7,  1906.) 

Action— COMKEN  CEMENT— Injunction. 

Where  tbe  statutes  authorize  the  clerk 
of  a  district  court  to  do  a  certain  act  and 
aothoriie  the  judge  of  tbe  same  court  to  do 
another  act  and  tne  authority  of  each  to  act 
Is  dependent  upon  the  previous  action  of  tbe 
other,  either  may  act  flrat  and  the  two  acts 
wilt  be  regarded  in  law  as  dwe  at  the  same 
thne^  provided  tbe  act  of  tbe  other  follows 
within  such  rrasonable  time  as,  under  the  par- 
ticular drcumstances  of  the  case,  the  difference 
in  time  may  be  regarded  as  inconaiderable. 
(Syllabus  by  tbe  Court.) 

EJrror  from  District  Court,  Sedgwick 
County;  Tho8.  C.  Wilson,  Judge. 

Action  by  Alice  E.  Bamett  against  Henry 
Schad,  sheriff  of  Sedgwick  county,  Kan. 
Judgment  for  defendant,  and  plaintiff  brings 
error.   Reversed  and  remanded. 

This  action  was  brought  by  plaintiff  in 
error  to  enjoin  tbe  defendant  as  sheriff 
of  Sedgwick  county  from  selling  land,  which 
she  alleged  was  her  property,  on  an  execu- 
tion Issued  against  another  person.  At  the 
commencement  of  the  action  a  temporary 
Injunction  was  allowed  by  tbe  Judge  of  the 
district  court.  Afterward  the  court,  on 
motion  of  the  defendant.  Issued  an  ordw 
dissolving  such  temporary  injunction,,  and 
the  plaintiff  brings  the  case  here  for  review 
iQMm  sndi  order  of  dlssoluticm. 

Holmes  &  Tankey,  for  plaintiff  in  error. 
L  P.  Campbell  ft  Bon,  tor  defendant  in  error. 

SMITH,  J.  (after  stating  tbe  facts).  Six 
grounds  were  set  forth  in  the  motion  to 
dissolve  tbe  temporary  Injunction;  the  first, 
second,  third,  and  sixth  of  which  relate  to 
the  failure  to  Issue  a  formal  order,  ad- 
dressed to  tbe  defendant,  and  under  the 


seal  of  tiie  ooort  The  temporary  order  was 
allowed  at  the  time  of  commaicing  tbe 
action,  and  "Injnnctlmi  allowed"  was  Iik- 
divsed  on  the  summons  whidt  was  Issned 
and  served.  Section  46D0,  Gen.  St  lOOL. 
But,  It  Is  urged  In  defendant's  brief,  the 
words  "Injunction  allowed"  were  not  in- 
dorsed by  tbe  cleric,  bat  were  written  on 
tlie  sunmums  1^  plalntllTa  attorney.  In  the 
absence  of  any  evidmoe  on  the  subject,  it 
must  be  presumed  the  Indorsement  was 
made  tqr  the  clerk.  A  forgery  will  not  be 
presumed.  It  follows  that  these  grounds 
for  dbssolution  should  have  been  overruled- 
Tbe  fourth  and  fifth  grounds  of  the  mo- 
tion were  really  one,  and  It  was  that  the 
verified  petition  was  not  filed  with  the  clerk  he- 
fore  It  waspresmted  to  tfaejodgefw  the  al- 
lowance ot  the  order.  The  principal  contro- 
versy on  the  hearing  seems  to  have  been 
whether  the  ordw  was  made  by  the  Judge  Im- 
mediately before  the  filing  of  the  petition  or 
Immediately  thereafter.  Much  evidence  pro 
and  con  was  Introdiwed  and  we  assnme  from 
the  ruling  of  the  court  that  it  ftnmd  this  Issne 
In  favor  of  the  defendant  It  is  not  with- 
in our  province  to  w^h  this  evidence,  and 
we  disregard  It  as  immatoial,  except  so  far 
only  as  there  Is  no  conflict  The  uncontro- 
verted  evidence  shows  that  the  plaintiff,  with, 
her  attorney,  appeared  In  tbe  ctolc's  office 
about  the  time  the  conrt  opraied  in  the  adjoin- 
ing room  of  tbe  courthouse,  and  tbe  clerk  be- 
ing al»ent  tbe  attorney  presented  the  petition 
to  the  deputy  deck  and  requested  him  to 
swear  the  plaintiff  to  the  same,  which  he 
cUd,  she  subscribed  her  name  to  the  oath, 
and  be  affixed  his  Jurate  and  seal.  The  at- 
torney either  did  or  did  not  request  the 
deputy  to  file  the  paper,  but  immediately 
took  the  same  to  the  judge  and  requested 
him  to  allow  the  ordw,  which  was  done, 
and  Immediately  th«%after  the  attorn^  re- 
turned the  same  to  the  deputy  clerk  when 
the  pap«s  were  marked  "Filed,"  Inclndtng 
a  precipe  for  snmnums.  An  Injunction  bond 
was  filed,  security  for  costs  given,  and  sum- 
mons Issued  and  indorsed  as  before  stated. 
The  statute  (section,  4080,  Gen.  St  1901)  pro- 
vides: "The  injunction  may  be  granted  at 
the  time  of  commencing  the  action.  *  *  *" 
Secttcm  4487  provides:  "A  civil  action  may 
be  commenced  In  a  court  of  record  by  filing 
in  the  office  of  the  clerk  of  the  proper  court 
a  petition  and  cansing  a  snmmms  to  be 
Issned  thereoa"  If  the  petitlcm  Is  used 
as  the  evidence  upon  which  the  injnnctlim 
order  Is  obtained,  the  filing  thereof  and  the 
order  thereon  cannot  well  be  made  at  tbe 
same  instant  of  time.  Nether  Is  it  requi- 
site. 

It  Is  urged  that  a  judge  has  no  Jurisdic- 
tion to  make  any  order  except  in  an  action 
actually  pending  and  this  may  oe  admitted 
as  the  general  rule.  Under  the  facts  of  this 
case,  however,  the  concurrence  of  the  grant- 
ing of  tbe  order  and  of  the  commenc(»uent 
of  the  actitm  being  practically  slnuiltaneotu 
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will  be  r^rded  as  actually  slmultaneoas. 
Since  the  granting  of  tbe  order  is  eutirely 
ineffective  until  tbe  order  is  Issued  and 
served  or  until  a  summons  wltb  tlie  Indorse- 
ment "Injunction  allowed"  is  issued  and 
served  tbe  rights  of  a  defendant  cannot  be 
affected  even  If  tbe  allowance  of  tbe  order 
in  fact  precedes  the  filing  of  tbe  petition 
by  a  moment's  time.  Further,  it  may  be 
said,  tbe  law  necessitates  the  granting  of 
the  Injunction  before  tbe  commencement  of 
tbe  action.  Procuring  tbe  issuance  of  a 
summons  is  as  essential  to  the  commencing 
of  an  action  as  is  tbe  filing  of  a  petition, 
and  the  Indorsement  "Injunction  allowed" 
ahould,  if  desired,  be  made  upon  the  sum- 
mons at  tbe  time  it  is  issued.  If  this  were 
done  before  the  judge  or  court  had,  In  fact, 
granted  the  Injunction,  another  objection, 
with  equal  force,  might  t>e  based  there- 
on. While  the  act  of  the  judge  and  the  act 
of  the  clerk  must,  of  necessity  be  separated 
by  some  inconsiderable  Interval  of  time,  the 
law  regards  both  acts  as  done  at  tbe  same 
time,  regardless  of  which  precedes  the 
other. 

The  order  of  tbe  district  court  dissolving 
the  temporary  injunction  is  reversed,  and 
tiie  case  la  lemanded.  Ail  the  Jiutices  con- 
curring. 

(73  Kan.  876) 

KANSAS  CITY  SOUTHERN  RT.  CO.  v. 
FIFXDS  &  SLAUGHTER  CO. 
'(Supreme  Court  of  Kansas.  April  7,  1906.) 

Appbal— Review— New  Trial. 

This  court  will  not  reverse  an  order  of  tbe 
trial  court  grantine  a  new  trial,  unless  the 
record  shows  the  order  was  clearly  and  manifest- 
ly in  violation  of  some  principle  of  law. 

IBd.  Note.- — For  cases  in  point,  see  vol.  3, 
Gent.  Dig.  Appeal  and  Error,  »  8860-887a] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Crawford 
County;  W.  L.  Simons,  Judge. 

Action  by  the  Fields  &  Slaughter  Company 
against  Forrester  Bros.  Judgment  for  plain- 
tiff, and  garnishee  summons  issued  against 
the  Kansas  City  Southern  Railway  Company. 
Verdict  for  garnishee  was  set  aside  and  a 
new  trial  ordered,  and  tbe  garnishee  brings 
error.  Affirmed. 

Cyrus  Crane,  W.  J.  Watson,  and  S.  W. 
Moore,  for  plaintiff  in  error.  Paul  F. 
Coste  and  J.  M.  WaydOt  for  defendant  in 
error. 

CREENE,  J.  The  Fields  &  Slaughter 
Company  obtained  a  judgment  against 
Forrester  Bros,  to  satisfy  which  they  gar- 
nished the  Kansas  City  Southern  Railway 
Company.  It  answered  that  It  was  not  In- 
debted. Upon  this  answer  the  Fields  & 
Slaughter  Company  took  Issue.  Tbe  jury 
returned  a  verdict  for  tbe  garnishee.  Upon 
application  of  the  plaintiff  the  verdict  was 
set  aside  and  a  new  trial  ordered.  The  gar- 
nishee prosecutes  error  to  reverse  this  order. 


There  were  no  pleadings,  consequently 
the  contentions  of  tbe  parties  can  only  be  as- 
certained from  tbe  statements  made  by 
counsel,  and  the  questions  which  ^pear  to 
have  been  tried.  From  these  it  appears  that 
the  Fields  &  Slaughter  Company  claimed 
that  Forrester  Bros,  were  engaged  In  buying 
and  shipping  com  and  oats;  that  about 
September  27,  1901,  they  entered  into  a  con- 
tract with  certain  railroads  running  between 
Omaha  and  Council  Bluffs  and  other  common 
northern  points  to  Kansas  City,  called  the 
northern  connecting  lines,  and  with  tbe 
Kansas  City  Southern  Railway  Company, 
for  the  transportation  of  corn  and  oats  from 
Conncll  Bluffs  and  other  common  points  on 
these  roads  to  Kansas  City  and  over  the 
Kansas  City  Southern  to  Sbreveport,  La., 
and  other  common  points  in  tbe  south,  at  a 
rate  of  16%  cents  per  hundred  weight;  that 
the  Kansas  City  Southern  agreed  to  accept 
as  Its  proportion  of  this  rate  8  cents  per 
hundred;  and  agreed  to  ship  the  corn  over 
its  line  from  Kansas  City  at  the  rate  of  8 
cents  per  hundred;  that  Forrester  Bros, 
commenced  to  ship  the  com  about  the  Ist  of 
October,  1001,  and  continued  shipping  until 
Febmary,  1002;  that  the  Kansas  City  South- 
ern charged  8  cents  per  hundred  until 
October  31st,  after  that  it  raised  the  rate  to 
10  cents,  and  subsequently  to  14  cents;  that 
Forrester  Bros,  paid  this  excess  amounting 
to  about  $10,000.  Therefore  it  was  claimed 
that  the  Kansas  City  Southem  was  indebted 
to  Forrester  Bros,  for  this  excess.  It  waa 
this  alleged  Indebtedness  of  the  Kansas  City 
Southern  to  Forrester  Bros.  Oiat  tbe  Fields 
&  Slaughter  Company  were  attempting  to 
apply  upon  their  Judgment  against  Forrester 
Bros. 

The  Kansas  City Southemdenledthatlthad 
ever  made  a  contract  with  Forrester  Bros, 
or  any  one  representing  them  for  tbe  ship- 
ment of  com  and  oats  from  Kansas  City  to 
Sbreveport  or  other  common  points  at  eight 
cents;  but  claimed  that  during  the  months 
of  September  and  October,  1001,  it  had  de- 
clared and  published  a  rate  of  10  cents  per 
hundred  pounds  on  corn  and  oata  from 
Kansas  City  to  Sbreveport,  Texarkana,  and 
other  common  southem  points  and  that  this 
rate  had  been  filed  with  the  Interstate 
Commerce  Commission  at  Washington,  as  re- 
quired by  tbe  interstate  commerce  act,  and 
that  this  rate  was  in  force  until  Octol>er  31st, 
about  which  time  It  changed  Its  schedule  and 
advanced  the  rate  to  14  cents,  which  rate 
was  also  published,  and  filed  with  the  Inter- 
state Commerce  Commission;  that  If  any 
contract  existed  by  which  Forrester  Bros, 
were  to  receive  a  special  rate  lower  than 
that  so  declared  and  published,  such  contract 
would  be  in  violation  of  the  interstate  com- 
merce act  and  void.  It  was  also  contended 
by  tbe  garnishee  that  its  only  agreement  con- 
cerning tbe  shipment  of  com  and  oats  com- 
ing to  it  over  the  northern  connecting  lines 
was  made  with  one  Shauffler,  traffic  agent  - 
for  such  lines,  by  which  it  agreed  to  dtvldA 
Digitized  by  VljOOg  16 


Kan.) 


GIBSON  T. 


TRISLEB. 


413 


the  sum  of  tbe  two  locnl  rates  wltb  tilie 
nortbern  connecting  linen,  on  a  more  adT&n- 
tB^eous  basis  tor  tbe  nortbern  lines  than  Its 
proportion  of  the  two  local  rates;  tbat  no 
time  was  fixed  for  tbe  expiration  of  tbla 
agreement  of  the  division  of  ttie  two  local 
rates  from  the  northern  iraints  to  the  south- 
ern points,  and  that  before  any  grain  was  re- 
ceived by  the  Kansas  City  Southern,  the 
northern  lines  forwarded  a  statement  or 
Bdiednle  of  such  division  of  rates  to  the 
Kansas  City  Southern  according  to  which 
the  agreement  was  to  terminate  on  October 
31,  3001;  and  that  none  of  tiie  alleged  over^ 
diarges  were  made  by  tbe  Kansas  Cl^ 
Soathem  prior  to  that  date. 

It  was  also  contended  by  tbe  gamldiee 
tiut  tbe  contract  relied  on  by  plaintiff  as  a 
basis  for  its  liability  to  Forrester  Bros,  was 
■o  Indefinite  and  micertaln,  both  as  to  the 
quantity  of  grain  to  be  shipped  and  tbe  time 
within  wblcb  it  should  be  actoally  shipped, 
fliat  It  was  nonenforceable;  and  also  tbat 
tbe  allied  cantract  If  made  as  claimed  by 
plaintiff  woold  be  void  for  want  of  mnto- 
allty  In  that  Forrester  Bros,  did  not  agree  to 
ship  any  grain  otw  its  line,  and  was  not 
bonnd  to  do  so.  Anotho'  contention  by  the 
garnishee  was  that  Forrestn  Bros,  paid  toe 
rates  cbarged  without  protest,  eomplahit,  cw 
objection,  tiierefore  tbe  payment  was  volun- 
tary. AU  of  these  facts  were  passed  upon 
by  tbe  jury,  wblcb  foond  f<nr  tbe  garnishee. 
Upon  a  motion  fw  a  new  trial,  the  oonrt  was 
required  to  review  all  of  the  evidence  pro- 
duced on  tbe  trial  tending  to  establish  ot  re- 
fute fliese  dlspnted  facts.  We  are  not  In- 
formed upon  what  grounds  tbe  court  set 
aiMde  tiie  verdict  and  granted  a  new  trial. 
'Hie  granting  of  a  new  trial  is,  however,  not 
looked  upon  unfavorably  by  tbe  law  and  It  is 
a  mattOT  so  largely  wlfbln  the  discretion  of 
toe  trial  court  tbat  tola  court  bas  seldom 
found  It  necessary  to  revoae  such  orders. 
The  trial  court,  on  a  motion  for  a  new  trial. 
Is  not  required  to  determine  that  toe  par^ 
applying  bas  not  bad  a  fiilr  trial,  bat  It  be 
entertains  a  reasonable  doubt  upon  toe 
question  a  new  trial  may  be  granted.  It  is 
tbe  purpose  of  Ibe  law  ttiat  every  litigant 
shonld  have  bis  right  fairly  and  honestly  ad- 
judicated In  accordance  wito  Its  rules  and 
forms,  and  tbat  no  advantage  may  be  taken 
toe  matter  of  granting  new  trials  is  very 
largely  a  matter  of  Judicial  discretion.  Up- 
on an  application  for  a  new  trial  where 
many  material  Issnes  of  fact  have  been  In- 
volved and  determined  by  Ibe  Jury,  toe  trial 
judge  must  review,  and  weigh  all  toe  evi- 
dence passed  upon  the  Jui?  and  also  take 
Into  cmslderatlon  everytoing  transpiring  on 
toe  trlaL  It  may  bappen  toat  Incidents  may 
take  place  on  tbe  trial  wblcb  could  not  be 
put  into  a  record,  and  which  would  fully 
justify  toe  court  in  granting  a  new  trial. 
Such  Incldento  cannot  be  made  to  appear  to 
tols  court  For  toese  reasons  this  court  has 
not  the  (opportunity  of  knowing  what  Indu- 


ced tbe  trial  court  to  grant  the  new  trial. 
In  toe  absence  of  a  statement  in  toe  record. 
It  was  said  In  toe  syllabus  of  toe  City  of 
Sedan  v.  Gburcb,  29  Kan.  190,  toat:  "Tbe 
Supreme  Oonrt  will  not  reverse  toe  ordor 
of  toe  trial  court  granting  a  new  trial  un- 
less toe  Supreme  Court  can  see  beyond  all 
reasonable  'doubt  tbat  toe  trial  court  has 
manifestly  and  materially  erred  wito  respect 
to  some  pure,  simple  and  unmixed  question 
of  law,  and  toat  except  for  such  »ror  toe 
ruling  of  toe  trial  court  vrould  not  have  been 
made  as  It  was  made,  and  tbat  It  ought  not 
to  have  been  so  made." 

Hie  Judgment  Is  aflSrmed.  All  the  Jus- 
tices concurring. 


(78  Kan.  897) 
GIBSON  V.  TBISLER  et  al. 
(Supreme  Court  of  Kansas.  April  7,  1906.) 

1.  Taxation  —  Tax  Dbbo— VaUditt  —  Pbb- 

SUHPnONS. 

Where  a  tax  deed  has  been  filed  for  record 
tor  more  than  five  years  before  it  is  attacked, 
all  presomptlons  are  in  favor  of  tbe  recnlarity 
of  toe  prior  tax  proceedings. 

[Ed.  Not&— For  cases  in  point,,  see  voL  4S, 
Gent.  Dig.'  Taxation,  ff  1604, 1606L1 

2.  SAve. 

Wbpre  the  only  obje<>tion  made  to  such 
deed  is  that  a  atatutory  recital  la  omitted  or  in- 
sufficiently stated,  the  deed  will  not  be  de- 
clared void,  if,  by  giving  other  recitals  contained 
tlwrein  USt  and  liberal  constmctionsj  it  can 
be  said  toat  such  omitted  recital  Is  fairly  sup- 
plied. 

S.  Sahi— Sau— Tax  CxannoAn— Subsx- 

QUBNT  DKUNQUXNT  TAXBS. 

Where  lands  have  been  bid  off  by  tbe  county 
treasurer  for  the  county  for  delinquent  taxes, 
the  assignee  of  the  tax  sale  certificate  therefor 
Is  required  to  pay  only  the  amount  of  taxes, 
costs,  and  Charges  which  the  cotmty  treasurer 
should  have  charged  on  the  book  of  tax  sales 
for  unpaid  taxes  under  the  provisions  of  sec- 
tion 7654  of  the  General  Statutes  of  1901. 
Subsequent  delinquent  taxes,  not  bo  charg^ble 
at  toe  time  of  toe  assignment,  are  not  li«is 
npon  the  land  within  the  meaning  of  toe  sec- 
tion. 

(Syllabus  by  the  Ck>urt.) 

Error  from  District  Court,  Crawford  Coun- 
ty; W.  L.  Simons,  Judge. 

Action  by  Charles  B.  Gibson  against  Wil- 
liam Trisler  and  Lloyd  Anderson.  Judg^ 
ment  for  defendants,  and  plaintiff  brings  er- 
ror. AflSrmed. 

KosslngtoD  &  Smith,  for  plaintiff  In  error. 
D.  H.  Woolley,  for  defendants  In  error. 

GREENE,  J.  13ils  was  an  action  In  eject- 
ment The  only  question  resorred  for  our 
determination  is  tbe  validity  of  toe  tax  deed 
relied  np(m  by  tbe  defendant  which  bad  t>een 
of  record  more  toan  five  years.  If  this  deed 
Is  valid  on  its  face,  tbe  judgment  must  be 
afiBrmed;  If  Invalid,  it  must  be  reversed. 
Tbe  deed,  after  showing  that  toe  taxes  on 
the  lota  In  question  were  delinquent  for 
tbe  year  1892,  and  tbat  toey  bad  been  ad- 
vertised for  sale  for  such  delinquent  taxes 
In'  September,  1893,  and  not  baling  been 
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sold  were  "ther^we  bid  off  b7  tiiie  coantT 
treasurer  for  tba  smn  of  f  12.82,  contains  the 
followlnsr  redtals:  "And  wliereas,  for  the 
sum  of  tlUrty-one  (81)  dollars  and  fifteen 
(16)  cents  paid  to  tbe  treasurer  of  said 
Crawford  county  on  tlw  9th  day  of  April. 
1805,  the  connty  clerk  of  said  county  did 
assign  tbe  certificate  of  sale  of 'said  prop- 
erty and  all  the  Interest  of  said  county  In 
said  property  to  Crawford  and  McMurray 
ot  the  county  of  Crawford,  state  of  Kansas ; 
and  whereas,  the  subsequent  taxes  of  tbe 
years  1893,  1894,  1895,  amounting  to  tbe 
sum  of  thirty-eight  (3^  dollars  and  ^hty 
(80)  cents,  have  been  paid  by  tbe  pur- 
chasers as  provided  by  law,  and  whereas, 
three  years  bare  elapsed  since  the  date  of 
said  sale  and  tbe  said  property  has  not  been 
redeemed  therefrom  as  provided  by  law: 
Now,  therefore,  I,  John  Ecker,  county  clerk 
of  tbe  county  aforesaid,  for  and  in  consid- 
eration of  tbe  sum  of  slzty-five  (65)  dollars 
and  ninety-six  (96)  cents,  taxes,  costs  and 
Interest  due  on  said  land  fw  the  years  1892, 
1883,  1894  and  1895.  to  tbe  treasurer  paid 
as  aforesaid,  and  by  virtue  of  the  statute  in 
such  case  made  and  provided,  have  granted, 
bargained  and  sold  and  by  these  presents  do 
grant,  iHtrgain  and  sell  unto  the  said  Craw- 
ford and  McMurray.   •   •    •  " 

The  objection  to  the  deed  is  stated  by  the 
plaintiff  In  error  as  follows :  "It  Is  our  con- 
t^tlon  that  under  a  fair  Interpretation  of 
these  recitals,  as  to  payments  made  and 
taxes  existing  on  the  property.  It  Is  evident 
that  section  76^  of  the  General  Statutes 
of  Kansas,  1901,  was  not  comj^ied  with. 
Section  7649  of  tbe  General  Statutes  provides 
that  no  certificate  of  sale  shall  be  made  to 
any  person  unless  there  be  paid  Into  tbe 
county  treasury  a  sum  of  money  equal  to  the 
cost  of  redemption  at  that  time,  of  any  land 
or  lots  sold  to  the  county  •  •  •  that  in- 
asmuch aa  the  land  was  bid  off  for  taxes 
and  charges  In  September,  1893.  for  $12.82, 
and  the  certificate  of  sale  was  not  assigned 
until  April  9,  1895,  the  Interest  on  this  sum 
at  the  statutory  rate  of  IB  per  cent,  would 
require  that  a  purchaser  of  the  county's  cer- 
tificate for  the  taxes  of  1892  pay  the  sum  of 
$15.74.  It  is  likewise  apparent  that  the  sub- 
seqilent  taxes  for  the  years  1893  and  1894, 
being  past  due  and  a  lien  on  the  land,  must 
have  been  paid  by  the  assignee  of  tbe  tax 
certificate  In  order  to  entitle  him  to  obtain 
a' good  and  valid  assignment."  The  tax  deed 
recites  that  tbe  certificate  was  assigned  April 
9,  1895,  for  tbe  sum  of  $31-15.  Counsel  ar- 
gue that  this  amount  Is  less  than  the  taxes, 
interest,  and  costs  then  payable  could  pos- 
sibly have  been  since  the  taxes  and  charges 
for  1892  would  at  that  time  amount  to  $15.- 
74,  which  deducted  from  the  total  amount 
paid,  there  would  remain  only  $15.41  to  be 
applied  to  the  delinquent  taxes  for  the  years 
1893  and  1894.  The  error  into  which  counsel 
have  fallen  Is  in  presuming  that  the  assignee 
of  the  certificate  on  AihtU  9,  1895,  was  re- 


quired to  pay  the  delinquent  taxes  of  1891 
It  presumptlv^y  aroeam  from  tbe  deed,  tbat 
tbe  taxes  for  18^  became  delinquent  and 
that  the  lots  were  advertised  to  be  sold 
therefor  in  SeptembCT,  1894,  and  that  the 
county  treasurer  (diazised  sucb  dellnqnait 
taxes  and  charges  on  the  book  of  tax  sales 
of  the  year  in  which  tbe  lots  ^en  sold  to 
the  connty.  Such  taxes  would  therrapon  be- 
come a  Ilea  upon  the  property  and  the  coun- 
ty could  not  legally  astdgn  tbe  certificate  un- 
til such  taxes  were  paid.  It  also  appears 
that  the  taxes  of  1894  were  delinquent.  It 
was  the  duty  of  the  county  treasurer  to  ad- 
vertise such  lota  for  sale  for  such  delbi- 
quent  taxes  In  September,  1896,  and  tf  the 
county  still  retained  the  certificate  the  coun- 
ty treasury  eOiould  charge  sucb  dellnquait 
taxes  and  charges  on  the  book  of  tax  sales 
of  the  year  In  which  the  lots  were  sold  to 
the  county.  But  in  this  case,  the  tax  sale 
certificate  was  assigned  April  9, 189B.  There- 
fore the  taxes  of  1894  had-  not  been  and 
could  not  have  been  charged  upon  tbe  book 
of  tax  sales  until  tbe  lots  had  been  advertis- 
ed for  sale,  which  sale  could  not  take  place 
until  September,  1895^  Wben  the  certlflaite 
was  assigned  the  taxes  for  1894,  althoi^ 
delinquttit,  were  not  a  lien  upon  the  lots 
In  ttie  bands  of  tbe  county  by  flrtue  ot  its 
tax  certificate^  and  were  not  collectible  or 
receivable  by  it  under  tbe  certificate. 

It  is  also  contended  1^  the  plaintiff  in 
error  that  tbe  deed  Is  void  on  its  face  be- 
cause it  does  not  recite  that  the  lots  were 
bid  off  by  the  countir  treasurer  for  the  coun- 
ty. TbB  recital  is  "Whereas,  at  the  place 
aforementioned  said  property  could  not  be 
sold  for  tbe  amount  of  the  taxes  and  char- 
ges thereon  and  was  therefore  bid  off  by  the 
county  treasurer  of  said  county  for  the  sum 
of  *  *  * ;  and  wfaweas,  for  tbe  sum  of 
*  *  *  paid  to  the  treasurer  of  said  Craw- 
ford connty,  •  •  •  the  coun^  derk  of 
said  coun^  did  assign  the  cratificate  of 
sale  of  said  prot>erty  and  all  tbe  interest 
of  said  counQr  in  said  property."  These  re- 
citals, considered  with  ttie  provisions  of  the 
statute  which  require  tbe  county  treasurer 
as  such  office  to  bid  the  unsold  lands  off 
for  the  county,  are  sufficient  to  supply  the 
omission  in  tiie  deed  of  which  complaint  is 
made.  Tb^  are  sufficient  to  satisfy  us 
that  the  county  treasurer  was  not  acting  for 
himself  as  an  Individual  wben  be  bid  the 
lands  off,  but  tiiat  the  bid  was  for  tbe  coun- 
ty. And  the  additional  recital  that  the  deed 
was  made  by  the  county  clerk  of  Crawford 
county  to  Cravrfprd  and  McMurray  ai^rent- 
ly  in  pursuance  of  the  purchase  made  the 
county  leaves  no  room  to  doubt  that  the 
treasurer  bid  the  land  off  for  the  county. 
Counsel  have,  no  doubt,  been  misled  Into 
making  this  contention  by  tbe  decision  of 
this  court  In  Penrose  v.  Cooper  (Kan.)  81 
Pac.  489,  which  they  cite  as  authority.  A 
rehearing  was  granted  in  that  case  and  it 
was  subsequently  held  tbat  :  ''Where  a  tax 
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deed  hu  been  ot  record  tor  more  than  five 
years  it  will  not  be  held  to  be  void  because 
of  Uie  omission  of  express  redtals  required 
hj  the  statnte.  If  the  substance  of  such 
omitted  redtals  can  be  supplied  by  infer- 
ences fairly  to  be  drawn  from  statements 
elsewhere  made  in  the  deed,  by  ^vlng  to 
the  lai^uage  employed  a  liberal  Interpreta- 
tion to  that  end."  Penrose  t.  Cooper.  The 
recitals  In  the  deed  In  this  ease  are  snbstan- 
tlally  those  in  'tiie  deed  under  consideration 
In  Penrose  t.  Cooper,  supra. 

As  we  discover  no  defects  on  the  face  of 
the  deed,  the  Judgmrait  is  afBrmed.  AU  the 
Justices  concurring. 


(73  Kbd.  359) 

MISSOURI.  K.  &  T.  RT.  CO.  t.  WADE. 
(Sapreme  Court  of  Kansas.   April  7,  1906.) 

1.  Appeal— Review— Excessive  Djlhages. 

In  an  action  for  personal  lojaries  where 
there  Is  testimony  which  would  warrant  the 
allowance  of  damages  for  physical  pain,  mental 
anfuish,  loss  of  time,  and  permanent  injory, 
and  the  jury  allowed  In  thdr  general  verdict 
a  sum  not  nnreasonahle  or  excessive  if  applied 
to  all  the  damages  shown  by  the  te8tfm<Kiy,  and 
in  answer  to  special  questions  submitted  by  de- 
fendant in  which  their  attention  is  not  directed 
to  any  of  these  elements  of  damages,  except 
mental  pain  and  angaish,  state  that  the  en- 
tire snm  is  allowed  for  mental  pain  and  anguish 
caused  hy  the  injury,  the  court  cannot  say 
that  the  failure  to  allow  anything  for  the  other 
elements  of  damages  is  an  indicaUon  that  the 
jury  were  influenced  bjr  passion  or  prejudice, 
or  that  the  sum  allowed  is  escessive.- 
Z  Tbiai/— Remabkb  of  Counsel. 

Certain  remarks  of  counsel  In  aiYumeot  be- 
fore the  jnry  considered,  and  held  to  have  been 
pnqwr. 
(Syllabus  by  the  Court) 

£nrar  from  District  Court,  Cherokee  C5oun- 
ty ;  W.  B.  Olasse,  Judge. 

Action  by  Frank  M.  Wade  against  tbe  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

John  MMden,  W.  W.  Brown,  and  B.  W. 
Blu^  for  plaintiff  in  error.  Charles  Steveiu 
and  Skldmore  &  Walker,  for  ^fendant  in 
OTor. 

PORTER,  3.  Frank  M.  Wade  was  em- 
ployed In  June,  1901,  In  unloading  a  car  of 
lumber  standing  upon  a  side  track  of  plain* 
tiff  In  error  at  Mineral,  In  Cherokee  county. 
His  duty  was  to  pass  the  lumber  out  of  the 
ear  to  a  person  on  the  outside  who  loaded 
it  open  a  wagon.  Flalntlfl  In  error  was 
swltchli^^  cars  hack  and  forth  on  the  side 
track,  and  backed  some  cars  against  the 
one  in  whioh  he  was  thus  engaged.  The 
force  of  contact  shifted  the  lumber  in  the 
car  and  Wade's  ankle  was  caught,  and  the 
injury  for  which  he  brought  this  action  oc> 
caponed.  He  recovered  a  verdict  and  judg- 
ment for  fl,250,  to  reverse  which  plaintiff 
In  error  brings  this  appeaL 

There  Is  In  the  case  no  question  of  the 


llablli^  of  plaintiff  In  ernw  for  whatever 
damages  defendant  In  error  sustained. 
Then  are  but  two  errors  relied  upon.  The 
first  is  with  reQ>ect  to  the  amount  of  the 
damages.  It  is  claimed  -Qie  amount  Is  ex- 
cessive. The  testimony  ot  several  physicians 
showed  that  d^endant  in  raror  sustained 
what  is  known  as  a  greenrstlck  fracture  of 
tihe  tibia.  One  ot  the  phyjsldans  had  made 
an  examination  of  the  fracture  in  the  win- 
ter followli^  the  accident  by  means  of  an 
X-ray  Instrumait  and  found  evidences  of  an 
Injury  whldi  be  describes  as  an  Indentation 
or  depression  on  the  Ubla  bone,  with  the- 
surrounding  flesh  and  nerves  tender.  He  re- 
garded the  injury  as  permanent  Several 
vritness^,  among  whom  were  physicians,  tes- 
tified to  the  fact  that  at  various  times  they  ■ 
had  heard  defendant  In  emw  give  exclama- 
tions of  then  existing  pain  and  suffering. 
This  Is  complained  of,  but  under  several 
rulii^  of  this  court  such  testimony  was 
competent  A.,  T.  &  8.  F.  Rid.  Co.  v.  Johns, 
36  Kan.  768,  14  Pac.  237,  00  Am.  Rep.  600; 
Railroad  Go.  v.  Burrows,  62  Kan.  88,  88,  61 
Pac;  438.  The  testimony  tended  to  show 
that  for  two  years  defendant  in  error  bad 
lost  considerable  time  by  reason  of  tbe  in- 
jury; that  he  had  suffered  much  pain, 
physical  and  mental,  and  there  waa  evidence 
that  the  injury  was  pmnanent  in  its  dmrac- 
ter. 

Plaintiff  in  error  submitted  certain  special 
questloiis  to  the  jury  and  the  principal  con- 
tention here  Is  that  the  dami^es  allowed  are 
excessive  tor  the  reason  that  it  Is  evident 
from  the  answers  to  these  special  questions 
that  the  Jury  allowed  nothing  at  all  for  loss 
of  tlme^  medical  attendance  or  permanent 
injury,  and  allowed  the  entire  amount  ot 
the  verdict  for  mental  suffering  and  an- 
guish. Plaintiff  in  error  was  careful  in 
pr^aring  special  questions  In  r^er«i(»  to 
dami^es  to  ask  on^  the  following:  "Fifth. 
If  yon  find  for  the  plaintiff,  what,  if  any- 
thing, do  you  find  and  assess  his  damages 
for  mental  HUfTerlng  and  anguish  by  reason 
of  tbe  injury  which  plaintiff  claims  was  In- 
fllctedT  Answer.  $1,250.  Sixth.  If  yon 
find  for  the  plalntlfl,  what  If  anything,  do 
you  find  and  assess  for  doctor's  bills  or 
compensations  for  physicians  and  surgeons 
for  service  to  plaintiff,  by  reason  of  the  In-  , 
juries  claimed  to  have  been  received?  An- 
swer. Nothing.'"  It  Is  conceded  that  it  Is 
well  settled  in  this  state  that  damages  may 
be  recovered  for  mcmtal  suffering  or  anguish 
of  mind  resulting  from  pliyslcal  pain  and 
suffering  arising  from  the  injury.  Railroad 
Co.  V.  Chance,  57  Kan.  40,  47,  45  Pac.  60, 
and  cases  cited.  It  Is  clear  that  the  jury 
allowed  for  this  element  of  damages  the 
sum  of  $1,250.  The  contention  Is  that  be- 
cause the  jury  allowed  nothing  for  perma- 
nent injury,  or  for  loss  of  time,  or  for  doc- 
tors' bills,  there  %  therefore,  a  want  of  any 
foundation  or  basis  for  the  allowance  of 
damages  for  mental  suffering.   But  before 
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this  court  would  be  Justified  in  setting  aside 
a  verdict  as  excessive,  it  must  appear  from 
the  amount  allowed,  or  from  some  other 
fact  or  circumstance  in  the  record,  that  the 
damages  were  given  as  the  result  of  pas- 
sion or  prejudice.  Railway  Co.  v,  Frazler, 
66  Kan.  422,  427,  71  Pac.  831.  Conceding  for 
the  purpose  of  the  argument  that  the  amount 
allowed  for  mental  suffering  was  excessive, 
this  alone  Is  not  sufficient  to  warrant  the 
granting  of  a  new  trial.  M.,  K.  &  T.  Rly.  Co. 
V.  Weaver,  16  Kan,  456;  U.  P.  RIy.  Co.  t.  Mit- 
chell, 56  Kan.  324,  43  Pac.  244;  Railway  Co.  v. 
Frazler,  supra.  There  is  nothing  In  these  an- 
swers however  to  Indicate  passion  or  preju- 
dice of  the  Jury.  The  amount  allowed  for 
mental  pain  and  suffering  seems  larg'e  only 
by  reference  to  the  omission  to  allow  any 
damages  for  loss  of  time,  physical  suffer- 
Ing  and  permanent  injuries.  The  evidence, 
however,  would  have  supported  a  verdict  for 
a  reasonable  amount  for  all  of  these  addi- 
tional elements  of  damages  which  undoubt- 
edly plaintiff  suffered  by  reason  of  the  in- 
Juries.  The  answer  to  the  sixth  question 
Is  supported  by  the  evidence,  for  plaintiff's 
testimony  shows  that  he  had  never  paid 
anything  for  doctor's  bills.  But  there  is  evi- 
dence of  substantial  damages  for  which  the 
Jury  apparently  allowed  nothing,  perhaps,  be- 
cause tbelr  attention  was  not  directed  to 
these  other  elements  of  damages  by  the  two 
questions  asked.  Is  plaintiff  In  a  position 
to  take  advantage  of  this  somewhat  tech- 
nical oversight  on  the  part  of  the  Jury?  We 
think  not  If  the  jury  had  allowed  suhstan- 
tial  damages  for  loss  of  time,  for  physical 
pain,  for  permanent  injury,  and,  in  addition, 
had  allowed  $1,250  for  mental  pain,  it 
might  have  shown  such  passion  and  preju- 
dice as  would  warrant  the  setting  aside  of 
the  verdict;  but  In  the  absence  of  an  allow- 
ance for  substantial  damage  which  were 
clearly  established,  we  cannot  say  that  the 
amount  allowed  la  so  excesslTe  that  It  ap- 


pears to  have  been  given  under  the  Inflnence 
of  passion  and  prejudice.  The  failure  of 
the  Jury  to  allow  damages  for  the  other 
matters,  when  they  might  well  have  done  bo, 
is  something  which.  Instead  of  being  preju- 
dicial, may  have  been  beneficial  to  plaintiff 
in  error;  at  least  it  Is  no  Indication  of  pas- 
sion or  prejudice. 

Finally,  it  Is  complained  that  one  of  the 
counsel  for  defendant  in  error  was  guilty  of 
misconduct  In  his  argument  to  the  jury. 
Plaintiff  In  error  submitted  three  other  spe- 
cial questions  to  the  jury  with  reference  to 
whether  defendant  In  error  remained  In 
the  car  while  it  was  being  moved  by  the 
switching  crew.  It  is  claimed  that  it  be- 
came Important  for  defendant  In  error  to  es- 
tablish hy  the  findings  that  he  was  not  in 
the  car  at  this  time.  It  is  said  that  Judge 
Skldmore  argued  to  the  jury  that  they  must 
make  their  special  findings  harmonize  with 
their  general  verdict,  and  it  is  contended 
that  as  this  court  has  held  It  to  be  error  for 
the  court  to  Instruct  the  jury  that  their  an- 
swers to  special  questions  of  fact  submitted 
should  be  consistent  with  their  general  ver- 
dict, therefore  this  argument  of  counsel  was 
objectionable  for  the  same  reason.  Brlcfe 
Co.  V.  Zimmerman,  61  Kan.  750,  60  Vac 
1004.  The  record  does  not  support  the  con- 
tention of  plaintiff  In  error  in  this  respect. 
The  Incident  Is  brought  upon  the  record  by 
the  affidavit  of  R.  W.  Blue,  counsel  for 
plaintiff  In  error,  filed  In  support  of  the  mo- 
tion for  a  new  trial.  The  affidavit  does  not 
state  that  counsel  argued  that  the  Jury  must 
make  their  special  findings  consistent  with 
their  general  verdict  It  states  the  language 
of  Judge  Skldmore,  as  follows:  "That  if 
the  jury  answered  the  said  special  questions, 
yes,  then  their  verdict  must  be  for  the  defend- 
ant"  In  our  opinion  this  was  legitimate  ar- 
gument, as  well  as  a  fair  statemoit  ot  the 
law. 

The  Jniltement  will  be  affirmed. 
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RITCHIB  T.  STATE. 

(Supreme  Ooart  of  WaBhfngtoQ.  June  5,  lOOtt.) 

Attobhey  General— Poweb  to  Contract. 

Under  Const,  art.  3,  S  21,  making  the  At- 
torney General  the  legal  adviser  of  state  of- 
ficers, and  requiring  him  to  perform  such  other 
duties  as  may  be  prescribed  by  law ;  Act  March 
20,  1895  (Laws  1885,  p.  188.  c  95)  §  3t  reQUir- 
ing  him  to  act  as  counsel  for  the  state  in  all 
actions  brought  against  it;  Act  March  7,  1895 
(Laws  1805,  p.  58,  c.  35)  §  1,  making  it  unlaw 
ful  for  officers  of  any  department  of  the  state 
to  incur  liability  for  more  than  is  appropriated 
for  the  use  of  such  department ;  and  Laws  1901, 

?.  122,  c  72,  making  the  following  appropriatioa 
or  the  Attorney  General's  office;  ^'Court  ex- 
penses, advanced  per  diem,  and  mileage  for  wit- 
nesses before  courts  and  land  department,  $300" 
— the  Attorney  General  has  no  implied  authori- 
ty to  employ  an  expert  to  assist  mm  in  the  de- 
fense of  an  action  against  the  state,  though 
It  is  in  the  interest  of  the  state,  and  to  make 
the  state  liable  for  the  services  of  such  expert. 

[Ed.  Note. — foe  cases  in  pointt  qee  vol.  5. 
Ceat.  Dig:  Attorney  General,  \  5.] 

Appeal  from  Superior  Court,  ThaiBtoii 
Coonty;  O.  V.  Linn,  Judge. 

Action  by  W.  A.  Bltchle  against  tbe  State 
of  Washington.  Judgment  for  plaintiff.  De- 
fmdaut  appeals.  BeTersed,  witb  directions 
to  dismiss. 

See  81  Pac.  79. 

John  D.  Atkinson,  Atty.  Gen.,  and  A%  J. 
Falknor,  Asst  Atty.  Gen.,  for  tbe  State. 
Vance  &  Mitchell,  for  respondent 

BUDKIN,  J.  In  the  year  1902  the  F.  H. 
Goss  Construction  Company,  contractor  for 
the  construction  of  the  annex  to  the  State 
Capitol  Building,  brought  an  action  against 
the  state  in  the  superior  court  of  Thurston 
county  for  the  recovery  of  approximately 
$25,000  for  making  alterations  and  furuiahlng 
(stras  in  the  construction  work,  not  called 
for  by  the  original  contract  The  action  in- 
volved the  construction  or  Interpretation  of 
the  original  plane,  specifications,  aud  draw- 
ings, and  the  true  intent  and  meaning  thereof. 
The  then  Attorn^  General  employed  the 
plalntiCT,  who  was  the  supervising  architect 
for  the  building,  as  an  expert  to  assist  him 
In  preparing  his  defense  and  defending  the 
action  on  the  trial.  The  present  action  was 
brought  against  the  state  to  recover  the  value 
of  the  services  performed  under  this  employ- 
ment aud  the  expenses  necessarily  incurred  1q 
tbeir  performance.  The  court  below  found  In 
favor  of  the  plaintiff  in  the  sum  of  $1,550  for 
services  and  $029.20  for  expenses,  and  en- 
tered Judgment  against  the  state  for  the  ag- 
gr^te  of  these  amounts.  From  this  judg- 
ment the  defendant  appeals. 

The  appellant  does  not  Question  the  cor- 
rectness of  the  court's  findings  as  to  the  value 
of  the  services  or  the  amount  of  the  expenses 
in  this  court,  but  rests  its  defense  solely 
upon  the  grotmd  that  it  Is  under  no  legal 
obligation  to  pay  tbe  same,  and  that  is 
the  only  question  here  for  our  consideration. 
Sections  l  and  2  of  the  act  of  March  7, 1805 
®P.— 27 


(Laws  1896,  p.  58,  c.  35),  provide  as  follows: 
"Section  1.  That  it  shall  be  unlawful  for 
any  of  the  state  officers  or  trustees,  man- 
agers, directors,  superintendents  or  boards 
of  commissioners  of  any  of  the  public  Institu- 
tions of  the  state  of  Washington,  or  for  the 
officers  of  any  of  the  departments  of  the 
state  of  Washington,  to  create  a  deficiency, 
incur  liability,  or  to  expend  a  greater  sum  of 
money  than  Is  appropriated  by  the  Legisla- 
ture for  tbe  use  of  said  public  Institution  or 
department 

"Sec.  2.  Any  officer,  trustee,  manager,  di- 
rector, superintendent  or  commissioner,  enu- 
merated In  section  1  of  this  act,  who  shall 
violate  the  provisions  of  this  act  by  creating 
a  deficiency,  incurring,  a  liability,  or  expend- 
ing a  greater  sum  than  Is  appropriated  by  tbe 
Legislature  for  any  public  Institution  or  de- 
partment of  this  state  In  any  one  year,  shall 
be  Individually  liable  for  tbe  same,  and  shall 
be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  In  any 
sum  not  exceeding  one  thousand  dollars." 

Section  3  gives  a  right  of  action  to  the 
"person,  copartnership  or  corporation  with 
whom  a  liability  is  attempted  to  be  Incurred 
or  debt  contracted,"  against  tbe  officer  and 
his  official  bondsman  for  the  full  amount 
of  the  liability  incurred  or  debt  contracted, 
and  section  4  provides  for  certain  emergen- 
cies, but  does  not  include  the  Attorney  Gener- 
al or  his  office.  The  Legislature  of  1001 
made  the  following  appropriation  for  the 
Attorney  General's  office:  "Court  expenses, 
advanced  per  diem,  and  mileage  for  witnesses 
before  courts  and  land  department,  $300." 
Laws  1901,  p.  122,  c.  72.  We  might  State 
here  that  tbe  respondent  does  not  seek  to  re- 
cover out  of,  or  by  reason  of,  this  appropria- 
tion. 

The  appellant  contends  that  the  contract  of 
employment  relied  on  by  the  respcmdent  Is  Il- 
legal, or  at  least  without  authority  of  law, 
by  reason  of  the  foregoing  statutory  provi- 
sions and  that  no  recovery  can  be  had.  The 
respondent,  on  the  other  hand,  contends  that 
by  article  3,  §  21,  of  the  Constitution,  the 
Attorney  General  Is  made  the  legal  adviser 
of  the  state  officers,  and  shall  perform  such 
other  duties  as  may  be  prescribed  by  law; 
that  by  section  3  of  the  act  of  Mardi  189B 
(Laws  1895,  p.  188.  c.  05),  the  Attorney  Gen- 
eral or  his  assistant  must  a^Hpear  and  act  as 
counsel  for  the  state  In  all  actions  brought 
against  It;  and  that  by  virtue  of  these  provi- 
sions the  Attorney  General  has  Implied  au- 
thority to  employ  an  expert  to  assist  him  In 
the  defense  of  any  such  action  whenever  the 
public  Interest  demands  It  With  this  latter 
contention  we  are  unable  to  agree.  A  court 
Is  treading  upon  dangerous  ground  when  It 
rests  the  authority  of  a  public  officer  to  bind 
the  state  on  some  unforeseen  emergency  or 
the  law  of  necessity.  The  Legislature  has  in 
effect  said  to  the  Attorney  General:  "Ton 
must  appear  as  counsel  In  all  actions  brought 
against  the  8tat&  Yon  are  allowed  $300  to 
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defray  the  expenses  of  all  such  actions  for 
the  period  of  two  years,  and  if  you  create 
a  deficiency  or  Incur  a  liability  beyond  this 
you  are  personally  liable  and  subject  to 
criminal  prosecution."  It  is  very  dlflacult 
to  find  room  for  Implied  power  In  all  this. 

The  respondent  cites  Brown  v.  Travelers' 
Life  &  Accident  Ins.  Co.,  26  App.  Div.  544,  50 
M.  Y.  Supp.  729,  but  that  was  an  action  be- 
tween private  parties,  and  there  was  no  limita- 
tion on  the  authority  of  the  attorney.  Had 
the  authority  of  the  attorney  been  limited  In 
that  case  as  in  this,  and  had  the  expert  un- 
dertaken the  performance  of  his  contract 
with  full  knowledge  of  such  limitation,  it 
would  scarcely  be  contended  that  a  recovery 
could  be  had  beyond  the  limit  Imposed;  for 
It  is  elementary  that  an  agent  can  only  bind 
bis  principal  while  acting  within  the  scope  of 
bis  authority,  and  that  a  person  dealing  with 
a  public  officer  is  bound  to  know  the  limit 
of  his  powers.  Counael'B  chief  reliance  is 
on  the  case  of  Ranch  v.  Chapman,  16  Wash. 
508,  48  Pac.  253,  36  L.  R.  A.  407,  58  Am.  St 
Rep.  52.  It  was  held  in  that  case  "that  the 
constitutional  limitation  of  county  Indebted- 
ness In  section  6  of  article  8  of  our  Constitu- 
tion does  not  Include  those  necessary  expendi- 
tures made  mandatory  In  the  Constitution, 
and  provided  for  by  the  Legislature  of  the 
state,  and  Imposed  upon  the  county."  fVe 
fall  to  see  the  applicability  of  that  case  to  the 
facts  before  us.  Certain  positive  duties  are 
imposed  on  counUes  by  the  Constitution  and 
Laws  of  the  state,  bnt  no  duty  was  Imposed 
on  the  Attorney  General  to  employ  the  re- 
spondent in  this  case.  The  law  enjoined  up- 
on him  the  duty  to  appear  In  the  action  and 
defend  the  interests  of  the  state  to  the  best 
of  his  ability  with  the  means  which  the  Legis- 
lature had  placed  at  his  command,  but  noth- 
ing more.  If  the  Interests  of  the  state  should 
snffer  because  the  Legislature  unduly  curtail- 
ed the  power  of  Its  representative,  the  re- 
sponsibility for  the  miscarriage  of  Justice 
would  rest  with  the  Legislature,  and  not  with' 
the  Attorney  General  or  the  courts.  The 
policy  of  permitting  the  state  to  be  sued  gen- 
erally, and  allowing  the  Attorney  General 
but  $300  to  defray  the  expenses  for  a  period 
of  two  years  may  be  unwise,  but  the  policy 
of  such  a  lew  and  such  a  Hmitatlon  on  the 
authority  of  the  Attorney  General  Is  for  the 
Legislature,  and  not  for  the  courts. 

This  case  cannot  be  distinguished  on  princi- 
ple from  Young  v.  State,  10  Wash.  634,  54 
Pac.  36.  There  the  Governor  employed  the 
plaintlfT  to  examine,  expert,  and  report  upon 
the  books  and  accounts,  vouchers,  and  the 
condition  of  affairs  generally,  with  reference 
to  the  financial  management  of  the  state 
penitentiary  during  the  term  of  Warden 
Goblentz,  who  had  committed  suicide.  The 
plaintiff  complied  with  his  contract  of  em- 
ployment and  brought  an  action  against  the 
state  to  recover  the  value  of  his  services. 
This  court  adhered  to  the  well-settled  rule 
"that  public  offlcem  have,  and  can  exercise. 


only  such  power  as  is  conferred  upon  them  by 
law,  either  statutory  or  constitutional,  and 
that  the  government  is  not  bound  by  the  on- 
authorized  acts  of  Its  olflcers  or  agents," 
and  held  that  there  could  be  no  recovery. 
This,  too,  was  prior  to  the  passage  of  the  act 
of  1805  above  cited.  The  employment  in  that 
case,  as  In  this,  was  no  doubt  In  the  interest 
of  the  state,  and  there  waa  perbaps  as  much 
reason  to  imply  power  In  the  one  case  as  In 
the  other.  Conceding,  for  the  purpose  of  the 
argument  only,  that  contingencies  may  arise 
where  one  of  the  officers  of  the  executive  de- 
partment of  the  state  will  be  authorized  to  In- 
cur a  liability  against  the  state  in  the  absence 
of  legislative  authority  and  the  absence  of 
an  appropriation  for  the  purpose,  we  are  con- 
vinced that  no  such  case  Is  presented  here. 
The  equitable  character  of  the  respondent's 
claim  has  been  estabUshedby  the  judgment  of 
the  court  below,  and  the  Legislature  may  pro- 
vide for  Its  payment;  but  the  claim  lacks 
legal  sanction,  and  we  cannot  affirm  the  Judg- 
ment While  the  fact  Is  Immaterial,  In  def- 
erence to  the  former  Attorney  General  we 
will  say  that  he  fully  advised  the  r^pondent 
of  the  situation  confronting  him,  and  did  not 
attempt  to  create  a  deficiency  or  Incur  a  lia- 
bility against  the  stat& 

The  Judgment  Is  reversed,  with  directions  to 
dismiss  the  action. 

MOUNT,  C.  J.,  and  FULLBRTOl^  HAD- 
LEY,  and  DUNBAR,  JJ^  ooncar. 


(42  Wash.  66S> 

FEDERAL  IRON  &  BRASS  BED  CO.  v. 
HOCK. 

(Sapreme  Court  of  Washinrton.  June  9.  190&) 

1.  DaUAGES— COKTBA.CT— BBKACH  — Loss  OT 

Pbofim. 

For  breach  of  contract  by  which  plain- 
tiff af^reed  to  fumiah  defendant  for  a  year  goods 
manufactured  by  it,  defendant  to  sell  the  same, 
defendant  may  recover  loss  of  profits  which  he 
was  reasonably  certain  to  have  made  but  for 
the  breach. 

(Ed.  Not«. — For  cawa  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  §f  T4-7G.] 

2.  Pleading— Stbtkino  Out  Part  of  Answeb 
—Waiver  of  Erkok. 

Defendant  doea  not  waive  the  error  In  strik- 
ing out  and  sostaining  a  demurrer  to  portions 
of  the  answer  by  going  to  trial  on  the  pteadingi 
as  thus  modified. 

[Ed.  Note. — For  cases  in  point  see  vol.  39, 
Cent  Dig.  Pleading,  8S  142^  1403.] 

3.  FBAuns,  STATnTE  OF— Part  pEBFoauAncs. 

An  oral  contract  is  taken  oat  of  the  opera- 
tion of  the  statute  oE  frauds  by  part  pertonn- 
ance. 

[Ed.  Note — For  cases  in  point  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  H  287-202.] 

4.  Contracts— Co  NSiDEBATioN. 

Xeitlier  consideration  nor  mutuality  waa 
wanting  in  a  contract  by  which  plaintiff  was 
to  supply  goods  for  a  year  for  defendant  to  sell, 
anrl  defendant  was  to  confine  his  sales  to  plaln- 
tifT'ii  goods  and  build  up  a  market  therefor. 

[Ed.  Note. — I'or  casps  in  point,  see  voU  13« 
Cent  Dig.  Contracts,      344.  845.] 
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Appeal  from  Superior  Gonrt  Pierce  Connty; 
Tbad  Huston,  Judge. 

Action  by  the  Federal  Iron  &  Brass  Bed 
Company  against  A.  Hock.  Judgment  for 
plalntifT.  Defendant  appeals.  Berened  and 
remanded. 

Samuel  F.  McAnally  and  Hastings  ft  Sted- 
man,  for  appellant  Gharlea  L.  Weatcott  for 
respondent 

BOOT.  J.  Tbls  appeal  Is  from  a  judgment 
rendered  in  two  snlts  wblch  were  consolidat- 
ed for  the  pnrpo^  of  trial,  said  actions  being 
baaed  npon  promissory  notes.  The  alle^d 
facts  involved  are  substantially  as  follows: 
The  respondent  a  manufacturer  of  Iron  beds 
In  Illinois,  having  no  representative  or  mar- 
ket for  Its  goods  in  the  Northwest  entered 
Into  a  contract  with  the  appellant,  a  jobber 
and  manafacturer'B  agent  In  Tacoma,  about 
Hay  1,  1903,  said  contract  covering  the  pe- 
riod to  Janoary  1,  1904,  after  which  a  new 
contract  was  to  be  made  if  mutually  desira- 
ble, whereby  appellant  should  sell  only  re- 
spondent's products,  and  be  sole  agent  there- 
for in  the  agreed  territory.  By  reason  of 
appellant's  inability  to  operate  otherwise, 
credit  was  to  be  given.  Notes  were  to  be 
executed  for  balances  doe  for  goods  to  be 
furnished  at  an  agreed  price  until  January  1, 
1904  The  appellant  spent  considerable  mon- 
ey In  bandllDg  respondent's  goods,  and  open* 
ed  up  a  market  for  the  same,  and  paid  a 
mimber  of  the  notes  as  they  became  du& 
ttten  while  appellant  bad  on  hand  remnants 
of  said  stock  which  were  unsalable  without 
similar  goods  of  different  prices,  and  spec- 
lOcatlons  to  mix  with  them  to  fill  orders, 
and  harlng  outstanding  but  not  due  three 
notes  given  under  said  agreement  the  re- 
spondent about  September,  1903,  at  a  time 
when  appellant  could  not  obtain  goods  else- 
where refused  to  deliver  to  the  latter  any 
more  goods.  The  two  actions  were  brought 
on  the  three  notes  when  they  became  due, 
and  the  consolidated  cases  were  tried  a 
Jury.  After  the  consolidation  and  before  tbe 
trial  the  court  on  plaintiff's  motion,  struck 
from  appellant's  answer  and  counterclaim 
all  reference  to,  or  claims  for,  loss  of  profits 
In  defendant's  business,  and  subsequently 
sustained  a  demurrer  to  tbe  afflrmative  de- 
fense and  counterclaim  in  tbe  actions  thus 
consolidated.  The  trial  resulted  In  a  judg- 
ment In  favor  of  respondent  from  which  this 
appeal  Is  taken. 

The  action  of  tbe  trial  court  .in  striking 
the  affirmative  answer  and  counterclaim, 
and  In  sustaining  the  demurrer  Is  assigned 
as  error  as  Is  also  the  denying  of  appellant's 
motion  for  a  new  trial.  We  think  these 
rulings  of  the  trial  court  wore  erroneous.  It 
is  doubtless  true  that  prospective  profits 
are  ofttlmes  speculative,  IndeQnlte,  and  im- 
aginary, but  there  is  a  reasonaole  certainty 
as  to  some  future  profits.  There  was  noth- 
ing in  tbe  allegations  of  these  answers  strick- 
en as  afor^ald  to  indicate  that  they  were  all 


merely  speculative  and  conjectural,  or  of  a 
character  incapable  of  legal  ascertainment 
OftOmes  in  the  breach  of  a  contract  of  this 
character  the  only  damages  sustained  are 
those  of  future  profits.  These  may  be  of  a 
substantial  character  In  contemplation  of 
law,  and  such  as  tbe  injured  party  should 
be  entitled  to  recover  from  the  party  who  has 
without  justification  broken  the  contract 
The  recovery  must  of  course,  be  limited  to 
the  amount  which  from  all  the  surrounding 
conditions,  may  be  deemed  to  have  been  rea- 
sonably certain  had  the  breach  not  occurred. 
In  the  case  of  Wakeman  v.  Wheeler  and 
Wilson  Mfg.  Co.,  101  N.  Y.  205,  4  N.  E.  204^ 
54  Am.  Rep.  676,  tbe  Court  of  Appeals  of 
New  Tork  said:  "Most  contracts  are  en* 
tered  into  with  the  view  to  future  profits, 
and  such  profits  are  in  contemplation  of  the 
parties,  and  so  far  as  they  can  be  properly 
proved,  they  may  form  the  measure  of  dam- 
age. As  they  are  prospective  they  must  to 
some  extent,  be  uncertain  and  problematical, 
and  yet  on  that  account  a  person  complain- 
ing of  breach  of  contract  is  not  to  be  de- 
prived of  all  remedy.  It  Is  usually  bis  right 
to  prove  the  nature  of  his  contract  the  cir- 
cumstances surrounding  and  following  its 
breach,  and  the  consequences  naturally  and 
plainly  traceable  to  It  and  then  It  is  for  the' 
Jury,  under  proper  Instructions  as  to  the 
rule  of  damages,  to  determine  the  compensa- 
tion to  be  awarded  for  tbe  breach,"  See, 
also,  Lumber  Co.  v.  Cole,  2  Wash.  57,  25 
Pac.  1077;  Shepard  v.  Gaslight  Co.,  15  Wis. 
349,  82  Am.  Dec.  079;  Goldhommer  v.  Dyer, 
7  Colo.  App.  29,  42  Pac.  177. 

It  la  urged  by  respondent  that  the  appel- 
lant waived  any  error  the  court  may  have 
made  in  striking  part  of  the  answer  and  sus- 
taining a  demurrer  thereto,  by  going  to  trial 
upon  tbe  pleadings  as  thus  modified.  We  do 
not  think  this  contention  should  be  upheld. 
After  the  order  to  strike  bad  been  made  and 
the  demurrer  sustained,  tbe  appellant  did  not 
plead  over,  but  went  to  trial  upon  the  plead- 
ings as  they  then  stood.  We  think  It  Is 
better  practice  to  permit  a  party  to  do  tbls 
than  to  require  him  to  hazard  an  immediate 
appeal,  which,  if  lost,  would  deprive  him  of 
a  bearing  on  the  merits,  and  If  sustained 
would  necessitate  another  trial  in  the  lower 
court,  and  probably  another  appeal  here,  thus 
resulting  In  the  case  being  tried  piecemeal. 

It  Is  also  urged  by  respondent  that  the 
contract  was  oral,  and  therefore  void  under 
the  statute  of  frauds,  and  that  It  was  also 
void  for  want  of  consideration  and  mutu- 
ality; tbere  being  no  obligation  on  the  part 
of  the  defendant  to  purchase  any  definite 
amount  of  tbe  goods,  but  only  the  quantity 
be  might  desire.  As  to  the  first  objection,  it 
is  answered  by  the  fact  that  the  contract  was 
partially  performed,  and  thereby  taken  out 
of  tbe  operation  of  the  statute.  As  to  tbd 
second  objection,  we  think  neither  considera- 
tion nor  mutuality  was  wanting.  Appellant 
was  required  to  confine  his  sales  ta^respqiUk 
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eot'a  goods  and  to  bnlld  up  a  market  there- 
for; and  respondent  was  to  supply  tbe  goods. 
Eiach  bad  other  obligations,  and  good  faith 
was  enjoined  upon  each. 

The  judgment  of  the  honorable  superior 
court  Is  reversed,  and  the  cause  remanded, 
witli  instructions  to  deny  the  motion  to 
strike  from  appellant's  affirmative  defense 
and  counterclaim,  and  overrule  the  demurrer 
to  tne  same.  A  new  trial  shall  be  had,  at 
which  appellant  will  be  permitted  to  show 
such  profits  as  would  naturally  and  reason- 
ably have  accrued  to  him,  had  the  contract 
been  faithfully  observed  by  respondent. 

MOUNT,  C.  and  RUDKIN.  HADLBT, 
CROW,  DUNBAR,  and  PULLBRTON,  JJ., 
concur. 

(42  WoBb.  668) 

fflATE  ex  rel.  ROCK  et  al.  v.  OASB,  Coun- 
ty Clerk. 

(Supreme  Court  of  Washington.  Jane  9,  1806.) 

L  MCNICIFAI.    COBFORATIOHS  —  AaSESSHENTS 

FOB  Benefits— Objections— FiLiwo  Fee. 
A  filing  fee  is  required  as  a  condition  pre- 
cedent to  the  filing  of  objections  to  assesaments 
for  benefits  on  the  opening  of  a  street. 
%  Same. 

1  Ballinger's  Ann.  Codes  &  St.  8  1<310, 
provides  that  defendants  or  other  adverse  or 
intervening  parties,  appearing  separately  from 
Others,  shaJl  pay,  when  his  or  their  appearance 
Is  entered  In  tlie  cause,  a  fee  of  $2.  Held  that, 
where  several  property  owners  joined  together 
in  a  common  answer  or  objections  to  aases^- 
mcnts  for  benefit  on  the  opening  of  a  street, 
it  was  not  necessary  that  each  of  the  objectors 
should  pi^  a  separate  appearance  fee  of  $Z,  but 
one  fee  of  such  amotmt  was  snffident. 

Appeal  from  Superior  Court,  King  County; 
Geo.  E.  Morris,  Judge. 

Mandamus  by  tbe  state,  on  the  relation  of 
Thomas  Rock  and  others,  to  compel  Otto  A. 
Case,  as  county  clerk  of  King  county  and 
clerk  of  the  superior  court  of  such  county,  to 
receive  and  file  certain  objections  of  relators 
to  assessments  made  on  their  properties  on 
the  opening  of  a  street  From  a  Judgment 
sustaining  a  demurrer  to  the  application  and 
dismissing  the  cause,  they  appeal.  Reversed, 
and  cause  remanded,  with  Instructions  to  re- 
ceive and  file  the  exceptions  upon  the  pay- 
ment of  a  filing  fee; 

AuBtlnE.GrifflthB.  forappellants.  Kenneth 
Ma(A:int08b,  Pros.  Atty.,  and  B.  W.  Prlgmore, 
Deputy  Pros.  Atty.,  for  respondent 

DUNBAR,J.  Ctommisslonera  were  appointed 
by  the  lower  court  to  assess  property  bene- 
fited to  pay  for  the  damages  and  compensa- 
tion awarded  In  the  opening  of  a  street.  As- 
sessment rolls  were  prepared,  and  notices 
were  issued  designating  a  time  for  hearing 
and  requiring  parties  interested  who  so  de- 
sired to  appear  and  defend.  The  relators, 
11  In  number.  Joined  together  on  one  com- 


mon answer  or  set  of  ohjections  to  the  assess- 
ments made  upon  their  properties,  and  en- 
gaged one  of  their  number  to  act  as  their  at- 
torney, and  jointly  tendered  to  respondent,  as 
clerk  of  the  superior  court  of  King  county, 
their  common  answer,  and  asked  that  tbe  same 
be  received  and  filed  as  the  only  appearance, 
answer,  and  objections  of  relators,  and  at  the 
same  time  tendered  a  filing  fee  In  the  sum  of 
¥2,  which  fee  the  clerk  refused  to  receive,  and 
refused  to  file  said  objections,  upon  the 
ground  that  each  of  the  11  objectors  should 
pay  a  separate  appearance  fee  of  $2.  "With 
this  demand  the  relators  refused  to  comply, 
and  thereupon  applied  to  the  superior  court 
for  a  writ  of  mandamus  to  compel  tbe  clerk 
to  receive  and  file  these  objections,  either 
without  or  with  the  payment  of  the  sum  of 
$2  as  a  filing  fee.  A  demurrer  was  sustain- 
ed to  this  application,  and  tbe  cause  dis- 
missed.  Thereupon  this  appeal  was  taken. 

Two  points  are  urged  by  the  appellant: 
First,  that  no  filing  fee  at  all  is  required  as 
a  condition  precedent  to  the  filing  of  these 
objections;  second,  that  In  any  case  where 
the  objectors  do  not  appear  separately,  but 
employ  the  same  attorney  and  unite  In  their 
objections,  not  more  than  $2  should  be  char- 
ged. The  first  proposition  was  In  principle 
decided  adversely  to  appellant's  contention  in 
State  of  Washington,  on  tbe  Relation  of  Claric 
V.  Neterer,  as  Judge  of  the  Superior  Court  of 
Whatcom  County,  33  Wash.  535,  74  Pac.  668; 
but  on  the  second  proposition  we  are  of  the 
opinion  that  the  court  erred,  and  that  where 
the  objectors  appear  by  the  same  attorney  and 
unite  In  their  objections  separate  fees  should 
not  be  exacted.  This  seems  to  us  to  t)e  In  har- 
mony with  the  other  statutes  relating  to 
costs,  and  especially  with  section  1610  of  the 
fee  bill,  found  in  1  Ballinger's  Ann.  Codes 
&  St  p.  392,  which  provides  that  the  "de- 
fendants or  other  adverse  or  Intervening  par- 
ties appearing  separately  from  the  others, 
shall  pay,  when  bis  or  their  appearance  Is 
entered  In  the  cause,  etc.,  a  fee  of  $2."  In 
this  case  but  one  fee  is  required  so  far  as  the 
plaintiff  Is  concerned,  and  if  the  defendants 
see  fit  to  unite  their  cause  presumably  for  the 
purpose  of  economy  in  the  matter  of  costs 
there  seems  to  be  no  good  reason  for  exacting 
separate  fees.  In  addition  to  this,  this  ques- 
tion was  practically  dedded  in  favor  of  ap- 
pellant's contention  In  Re  Seattle,  a  recent 
decision  of  this  court  reported  In  82  Pac.  740 ; 
and  while  that  case  involved  a  question  of 
cost  on  appeal  we  are  unable  to  distinguish 
it  in  principle  from  the  case  at  bar. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  lower  court 
to  receive  and  file  the  objections  upon  tbe 
payment  of  the  sum  of  $2  as  a  filing  fee. 

MOUNT,  C.  J.,  and  ROOT,  CROW,  RUD- 
KIN, FULLERTON,  and  HADLE7,  JJ^  con- 
cur. 
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McPHEB  &  McGINNITY  v.  FOWLER  et  al. 
(Supreme  Court  of  Colorado.  March  5,  1906.) 

1.  APPEAt— ABSTBACT— SUFTICIENCT. 

Assi^imieiits  of  error  as  to  rulingB  on  evi- 
dence  will  not  be  coneidered  where  the  abstract 

does  not  contain  the  objectiona  or  esceptiona  to 
the  rulings,  aa  required  by  the  rules  of  court, 
though  in  the  assignment  of  errors  the  questions 
and  answers  are  given  and  the  statement  made 
that  the  rulings  were  made  over  the  objection 
of  defendant,  and  the  bill  of  exceptioda  is  re- 
ferred to. 

2.  BiLU   AND   Notes  — Orders— Dbaweb's 

FAII.U1tZ!  TO  PEBFOBU  CONDXTIOH. 

Where  the  drawee  of  an  otAvr  held  prop- 
erty  of  the  maker  sufficient  to  pay  the  order, 
he  was  liable  tinder  his  contract  to  accept  the 
order,  though  there  was  a  condition  attached 
to  his  agreement  to  accept  which  had  not  been 
perfonned  by  the  maker. 


 Note. — ^For  eases  In  point,  see  vol.  7, 

Cent.  Dig.  Billa  and  Notes,  §f  143,  144,  150.] 

Appeal  from  District  Court,  Arapahoe 
County;  Booth  M.  Malone,  Jud^e. 

Action  by  Jos^h  Y.  Fowler  and  others 
against  Charles  D.  McPhee  and  another,  do- 
ing business  as  McPhee  &  McGlnnity.  From 
a  Judgment  In  favor  of  plaintiffs,  defendants 
BppeaL  AfBnned. 

Patterson,  Richardson  &  Hawkins,  for  ai>- 
pdlantB.  W.  B.  Richards,  tor  appellees. 

STEBUBl,  J.  HcPhee  &  McOlimitr.  Inmber 
dealers  in  DenTer,  and  W.  W.  McAlplne,  who 
was  <^)erating  a  sawmill  in  New  Mexico, 
were  dealing  with  each  other  under  a  con- 
tract by  tbe  terms  of  which  McAlplne  waa  to 
manufacture  and  sell  to  McPhee  &  HcOlnnlty 
tbe  lumber  produced  at  McAlpine's  mill,  and 
McPhee  &  McGinnlty  were  to  buy,  at  a  stipu- 
lated price,  all  the  lumber  produced  by  Mc- 
Alplne. Daring  the  month  of  June,  1893,  cer- 
tain orders  on  McPhee  &  McOinnlty  were 
drawn  by  McAlplne  and  purchased  by  Fowl- 
ex  &  Co.,  the  appellees.  These  orders 
were  O.  K.*d  by  the  representative  of  Mc- 
Phee &  McGlnnity  at  the  McAlplne  mill,  and 
the  orders  were  thereafter  sent  to  tbe  firm 
in  Dwver.  Checks  were  drawn  for  the 
amount  of  each  order,  and  the  amount  char- 
ged to  McAlpine's  account  Payment  was 
stopped  on  the  chedcs,  and  the  orders  were 
never  paid.  The  firm  of  Fowler  &  Co. 
brought  suit  In  the  district  court  of  Arapahoe 
county  upon  these  orders,  and  the  trial  re- 
sulted in  a  Judgment  for  the  defendants. 
Upon  review,  the  Court  of  Appeals  reversed 
tbe  judgment;  the  case  being  reported  In 
13  Golo.  App.,  at  page  185,  66  Pac.  1118.  Up- 
on the  second  trial,  a  Judgment  waa  rendered 
In  favor  of  the  plaintiff  for  the  sum  of 
$1,754.95,  from  which  Judgment  the  defend- 
ants appealed  to  the  Court  of  Appeals. 

The  d^endants  admitted  that  they  gave 
McAlplne  authority  to  draw  orders,  but  con- 
tend that  a  condition  was  attached  to  the 
agreement,  and  thatMcAlplnefalled  to  perform 
the  terms  of  tbe  agreement  The  testimony 
of  J.  J.  McGinnlty,  with  whom  the  agreement 


concerning  these  orders  was  made,  presents 
the  defendants'  version  of  It  Mr.  McGIn- 
nlty's  testimony  uiion  the  subject  of  the  agree- 
ment is  set  out  In  tbe  abstract  aa  follows: 
"I  saw  Mr.  McAlplne  at  our  office  on  the 
morning  of  June  lOtb.  He  asked  for  a  state- 
ment of  his  account  and  I  had  one  prepared 
and  gave  it  to  him  showing  tbe  balance  of 
$840.40.  He  told  me  he  would  have  to  have 
more  mon^  before  goin^  home.  He  said  the 
account  was  all  right  bnt  there  was  not 
money  enough  to  pay  his  bills.  I  told  him  we 
could  not  advance  him  any  more  money,  and 
gave  him  a  check  for  the  amount  due,  $845.40. 
He  said  he  would  have  to  have  more  money 
before  going  home;  that  he  was  owing  his 
mai  about  $2,700  or  $2,800,  and  other  bills 
for  supplies  to  the  mills  approximating 
$2,000 ;  and  that  unless  he  could  pay  his  men 
they  would  not  continue  to  work  and  he  could 
not  run  the  mill.  I  told  him  that  we  did 
not  have  any  money  to  loan ;  that  money  was 
very  hard  to  get  I  explained  that  to  blm, 
but  If  be  would  come  around  In  the  after- 
noon, I  wotild  in  the  meantime  talk  to  Mr. 
McPbee  and  see  what  was  best  to  do.  That 
was  the  substance  of  the  conversation.  In 
the  afternoon  he  came  and  made  the  atate- 
ment  to  as  that  he  could  not  continue  to  oper- 
ate tbe  mill  and  bla  men  would  not  work  un- 
less be  got  this  mon^,  and  he  would  have  to 
have  at  least  $2,500  in  addition  to  the  amount 
of  tbe  check  tbat  he  got  In  tbe  morning,  in 
order  to  continue  to  operate  his  mill.  I  ex- 
plained to  him  tbat  It  was  very  necessary  for 
him  to  opo-ate  the  mill,  on  account  of  the 
contract  which  he  bad  with  the  Maxwell 
Land  Grant  Company,  to  which  we  were 
parties;  that  tbe  mill  bad  to  be  operated. 
He  assured  us  that  If  he  liad  this  and  could 
pay  his  men  one-balf  he  was  satlsfled  they 
would  continue  to  work ;  If  he  could  pay  his 
men  half  of  what  he  was  owing  and  could 
pay  part  of  his  other  bills,  h^  was  satisfied 
he  could  continue  operating  his  mill ;  and  we 
finally  consented  that  if  he  was  sure  he  could 
do  this,  we  would  advance  to  him  the  $2,500. 
provided  he  would  return  the  $845  check,  so 
that  we  would  know  the  money  was  applied 
to  paying  the  men  or  paying  for  supplies. 
Instead  of  taking  the  cash,  he  would  give  or- 
ders on  ns  for  tbe  amount  And  we  further 
stated  that  we  did  not  want  the  money  which 
we  advanced  to  be  applied  to  paying  the  men 
who  worked  for  the  Smith  and  McAlplne  or 
the  Hed  River  mill  as  we  knew  tt  and,  in 
order  that  that  ahould  not  be  done,  we  asked 
him  to  have  our  man  who  was  loading  lum- 
ber there  to  make  a  notation  on  the  orders  he 
gave  for  paying  labor  that  this  man  worked 
for  McAlpine  at  his  plant  at  tbe  mill  that 
was  supplying  us  with  lumber.  He  said  he 
had  no  objection  to  having  that  done,  and  I 
told  him  we  would  advise  our  lumber  loader, 
Mr.  Gibson,  down  there  to  make  a  notation 
on  the  orders,  so  that  we  would  know  the 
money  went  to  paying  men  who  worked  at 
the  mill  that  supplied  us  with  lnnU>er.  That. 
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iB  tbe  substance  of  It  He  said  he  was  satis- 
fied that  it  he  got  this  amount  of  mon^, 
which  was  about  half  of  what  he  owed,  he 
could  arrange  to  keep  the  mill  running.  It 
was  upon  that  condition  that  the  money  was 
advanced."  On  cross-examination,  BfcOInnlty 
said:  "Mr.  McAlpine  assured  xa  ttoit  If 
we  would  advance  the  mon^  that  he  could 
make  arrangements  with  his  men  to  operate 
the  mill ;  that  if  he  did  not  get  this  money 
he  could  not  do  It  We  told  bim  that  we 
would  advance  It  to  bIm  upon  that  assuranca 
Nothing  was  said  as  to  the  quantity  of  lum- 
ber be  was  to  manufacture,  nor  as  to  the 
number  of  days  be  was  to  run  the  mill.  He 
was  simply  to  run  the  mill  according  to  the 
general  contract  Mr.  McAlplne  deposited 
this  dieck  with  ns  before  leaving  our  oBUx, 
and  about  tbe  same  time  we  charged  up  the 
interest  against  hhn.  That  was  6  per  cent 
on  $2,G0a  When  Mr.  McAlplne  left  our  of- 
fice ev«Tttalng  had  been  agreed  npon  by  ns 
with  reference  to  tills  arrangement,  and  he 
left  the  office  with  full  authority  to  draw  the 
orders.  I  am  not  aure  that  I  remained  In 
Denver  until  any  of  the  wdera  came  in  that 
were  drawn  under  the  arrangement  by  Mr. 
McAlplne.  We  paid  them  promptly  on  their 
presentation.  We  trusted  Mr.  McAlplne 
with  regard  to  running  the  mill.  The  checte 
will  Bbow  that  the  amount  of  orders  paid 
under  the  agreement  was  $1,413.73." 

The  letter  sent  by  McPbee  &  McGInnlty 
to  E.  A.  Gibson,  tbelr  r^reaentatlve  at  Oats- 
kill,  N.  M.,  Is  copied  Into  the  abstract  as  fol- 
lows: "Denver,  Colo.,  June  21st  1893.  B. 
A.  Gibson,  Esq.,  Catsklll,  New  Mexico — Dear 
Sir:  Mr.  McAlplne  will  probably  give  or- 
ders to  some  of  his  men  on  us. besides  what 
he  may  pay  them.  Any  orders  that  be  asks 
you  to  O.  K.,  you  will  note  the  same  memo- 
randum on  that  you  did  last  time;  'This 
man  worked  for  McAlplne  at  his  mill.'  You 
understand  our  reason  for  this  Is  that  we  do 
not  want  to  pay  any  men  except  those  work- 
ing at  tbe  mill  from  which  be  supplies  us 
with  lumber.  The  only  reason  we  ask  blm 
to  give  orders  is  that  if  he  got  tbe  cash  be 
might  pay  Red  River  men.  Instead  of  tbe  men 
he  should  pay.  We  are  In  no  way  responsible 
for  tbe  men's  wages,  directly  or  Indirectly. 
You  need  not  say  anything  to  anybody  abopt 
this.  Simply  write  on  tbe  order  as  you  did 
before.  If  yon  are  asked  to.  Yours  truly, 
McPhee  &  McGInnlty." 

We  shall  not  consider  the  assignments  of 
error  relative  to  receiving  and  refusing  to 
receive  testimony,  for  the  reason  that  the  ab- 
stract contains  no  objection  nor  exception  to 
the  ruling  of  the  court  Tbe  abstract  con- 
tains the  evidence  in  tbe  narrative  form,  and 
the  questions  and  answers,  and  the  ruling  of 
the  court  upon  objections  to  testimony  are 
not  given.  True  It  is  that  In  the  assignment 
of  errors  the  qnestlons  and  answers  are  giv- 


en, and  the  statnuent  Is  made  that  the  testi- 
mony was  received  over  the  objection  of  the 
defendant  and  we  are  referred  to  the  bill  of 
exc^tlona  But  the  rules  of  the  court  re- 
quire that  the  abstract  shall  Show  the  ob- 
jections and  the  rulings  thereon  and  tbe  ex- 
ceptions taken  thereto. 

Nor  shall  we  discuss  the  other  asslgnmaits 
of  error,  for  the  reason  that  we  are  of  opinion 
that  upon  the  defendants'  testimony,  the 
plalntlflE  Is  entitled  to  recover.  We  do  not 
regard  the  condition  claimed  by  the  defend- 
ants as  such  a  condition  as  will  defeat  the 
plaintiff's  right  of  recovery,  and  we  agree 
with  the  Court  of  Appeals,  In  Its  opinion  glr- 
en  at  the  time  the  case  was  before  that 
tribunal,  when  it  says:  "The  condition  on- 
nexed  to  the  agreement  would  not  relieve 
them,  even  conceding  Its  existence.  What  the 
rule  would  have  been  had  McPhee  &  Mc- 
GInnlty been  advancing  their  own  money, 
or  what  the  rule  would  have  been  If  it  was 
determined  that  they  would  suffer  loss  by 
the  acceptance  and  payment  we  need  not 
determine.  The  drafts  were  really  drawn  by 
an  authorized  agent  on  his  own  funds,  and 
were  a  specific  appropriation  of  these  funds 
to  the.  paymrat  of  the  bills  or  ord^  which 
he  drew.  McPhee  &  filcGInnity  had  no  right 
to  stop  the  payment  of  the  checks  which  they 
had  s«it  to  pay  these  orders.  The  orders 
were  drawn  with  authority,  and  under  tbe 
promise  of  llie  drawees.  They  bad  been 
bought  by  Fowler  and  Underwood  on  the 
faith  and  strength  of  that  promise  •  •  • 
and  btfore  any  breach  of  tbe  condition  and 
before  any  right  to  rescind  had  accrued." 
McAlplne  left  with  McPhee  ft  McGInnlty  the 
sum  of  $845.  He  was  charged  with  the  sum 
of  $125,  being  6  per  cent  of  $2,500,  the  rate 
they  chained  for  the  use  of  tbe  money  for 
one  month.  The  letter  written  by  the  firm 
to  tSieir  representative  In  New  Mexico  di- 
rected lilm  to  0.  K,  the  orders  and  to  make 
a  memorandum  on  the  orders,  "This  man 
worked  for  McAlplne  at  his  mill,"  and 
stated:  "Ton  nndnstand  our  reason  for  this 
Is  that  we  do  not  want  to  pay  any  men  ex- 
cept those  working  at  the  mill  from  which  he 
supplies  us  with  lumber.  The  only  reason 
that  we  ask  him  to  give  the  orders  Is  that 
If  he  got  the  cash  be  might  pay  Red  River 
men.  Instead  of  tbe  men  he  should  pay." 
These  orders  were  all  indorsed,  as  directed, 
by  tbe  representative  of  McPhee  &  McGInnlty. 
Tbey  were  charged  to  McAIplne's  account 
Checks  were  drawn  and  sent  to  New  Mexico 
for  the  purpose  of  paying  them.  Payment 
of  tbe  checks  was  stopped,  but  the  orders 
were  never  returned. 

We  find  no  prejudicial  error  in  the  record 
which  would  warrant  us  in  disturbing  the 
verdict  The  Judgment  Is  therefore  affirmed. 

The  GHIE7  JUSTICB  and  CAMPBELL, 
J.,  concur. 
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OOSTILLA  COUNTT  BANK  v.  WILLIS. 
(SnprczDe  Court  of  Colorado.    Marcb  S,  1906.) 
APPEAI>— QuESTtONS  REVIEWABLE— OBJECTION 

Not  Made  at  Tbial. 

Where  the  only  objection  made  at  trial  to 
eridence  of  a  cuatom  was  that  it  was  immaterial, 
the  objecting  party  could  not  be  heard  to  urge 
oa  appeal  that  the  evidence  was  inadmiasible 
because  ft  did  not  ahow  that  tb«  eoatom  was 
reaacmable  w  generaL 

Appeal  from  District  Court,  Rio  Orande 
CJonnty ;  Ciiaa.  0.  Holbrook,  Jvige. 

Action  by  the  CoBttlla  Cotmty  Bank 
against  William  M.  WlUls.  From  a  Jtidg- 
m^t  for  defendant^  plaintiff  ai^teala.  Af- 
firmed. 

Ira  J.  Bloomfleld,  for  appellant. 

CAMPBELL,  J,  The  appellant  bant,  as 
plalntifif  below,  brought  suit  against  the 
appellee,  defendant  below,  to  recover  a  bal- 
ance due  OB  promissory  notes.  The  defend- 
ant admitted  that  the  balance  sued  for 
was  due,  and  In  bis  answer  set  up  a  counter- 
claim that  be  was  a  costoiaer  of  the  bank, 
and  as  such  bad  made  deposits  of  money 
therewith  from  time  to  time,  and  had 
drawn  checks  against  the  account;  that 
there  was  a  balance  dne  falm  on  this  account 
for  a  sum  larger  than  the  balance  which 
he  admitted  to  be  doe  to  plaintiff  on  the 
notes;  and  for  this  difference  he  asked 
judgment  against  the  plaintiff.  Upon  trial 
before  a  Jury  there  was  a  verdict  for  de- 
fendant against  the  plaintiff  In  the  sum  of 
914.84.  To  reverse  this  judgment  this  ap- 
peal Is  prosecuted. 

The  only  question  seriously  argaed  is  that 
the  court  admitted  improper  evidence  wtth 
respect  to  a  custom  prevailing  among  bank- 
ers. Tbere^  was  a  sharp  conflict  between 
the  testimony  of  plaintiff's  witness  and  the 
defendant  with  reference  to  the  state  of 
the  bank  accotmt  The  defendant,  without 
objection  from  plaintiff,  sought  to  show  by 
plaintifTs  cashier  that  when  the  bank  fur- 
nished its  customer  with  a  passbook  It 
was  customary  for  the  book  to  show  all  of 
the  deposits  made  and  all  the  checks  drawn 
against  it  This  custom  was  denied  by 
plaintiff's  cashier,  and  defendant  produced 
the  cashier  of  another  bank  in  that  vicini- 
ty who  testified  that.  In  such  circumstances, 
the  custom  was  for  the  passbook  to  show 
the  entire  transaction  between  the  parties. 
Defendant's  passbook,  as  plaintiff  claimed  and 
as  defendant  denies,  did  not  fully  and  com- 
pletely show  the  state  of  the  bank  account 
This  testimony  was  Introduced  for  the  purpose 
of  throwing  light  upon  that  Issue  and  as  bear- 
ing upon  the  credibility  of  the  respective 
witnesses.  The  objection  now  made  by 
counsel  for  appellant  to  the  ruling  of  the 
court  in  admitting  this  testimony  Is  that 
the  evidence  did  not  show  that  the  custom 
or  usage  was  certain,  reasonable,  and  suffi- 
ciently notorious  and  universal  to  afford  a 
presumption  that  It  was  generally  Imown 


or  prevailing  In  that  part  ot  the  country. 
Cases  to  that  proposition  are  cited.  A  care- 
ful examination  of  this  record  shows  that 
the  appellant  should  not  now  be  heard  np- 
on  this  objection.  At  the  trial  it  was  not 
represented  by  the  learned  counsel  who  ap- 
pears In  its  behalf  in  this  court.  No  objec- 
tion whatever  was  made  below  to  the  exam- 
ination by  defendants  counsel  of  the  plain- 
tiff's cashier  with  respect  to  this  custom. 
When  defendant  later  produced  the  cash- 
ier of  another  bank  and  auestloned  liim 
with  respect  to  It,  the  only  objection  plain- 
tiff's counsel  made  was  that  It  was  imma- 
terial whether  or  not  the  custom  existed; 
not  that  the  custom  relied  upon  was  not 
general,  or  that  it  was  not  established. 
No  motlcm  was  made  to  strike  out  the  tes- 
timony npon  the  ground  that  it  did  not 
establish  a  general  cnstom,  nor  was  there 
a  request  by  plaintiff's  counsel  to  have  the 
jury  instructed  to  disregard  the  evidence 
because  of  its  Insufflclency  In  that  respect, 
or  that  a  custom  must  be  shown  to  be  gen- 
eral, etc.  In  short,  plaintiff  took  no  steps 
whatever  to  bring  to  the  attention  of  the 
trial  court  In  any  way  the  particular  objec- 
tion which,  for  the  first  time.  It  raises  on 
this  appeal.  Of  course,  if  the  question  of 
custom  was  an  ultimate  fact,  proof  of  which 
was  essential  to  a  recovery,  the  objection 
that  such  proof  was  lacking*  would  be  perti- 
nent at  any  time.  But  it  would  be  mani- 
festly Impropar  for  this  court  to  pass  upon 
an  objection  which  the  trial  court  was  never 
given  an  opportunity  to  consider,  and  when 
the  party  complaining  took  no  steps  what- 
ever below  to  get  a  mling  of  the  court  upon 
it  Ttiis  court  site  to  review  questions 
that  are  tried  below,  not  to  pass  upon  mat- 
ters raised  tm  the  first  time  here. 

The  additional  objection  that  the  evidence 
18  not  sufficient  to  sustain  the  verdict  is 
not  good.  There  was  confessedly  a  con- 
flict in  the  testimony,  and  the  solution  of 
the  controversy  depended  largely  upon  the 
credibility  of  the  witnesses,  which  was  a 
matter  exclaslvely  fftr  the  jury  to  deter- 
mine. TTpoQ  the  grannds  relied  upon  we 
cannot  interfere  with  this  judgment,  and 
It  Is  accordingly  afBrmed. 

Affirmed. 

OABBERT,  a  J.,  and  STEELB,  J.,  con- 
cur. 


(3<  Colo.  ICS) 

HARDING  V.  HARDING. 

(Supreme  Court  of  Colorado.    March  5,  1000.) 

1.  Divorce— Cbueltt  as  GsoirND. 

Undfr  the'direct  provisions  of  Seas.  Laws 
18M,  p.  230,  c.  80,  5  1,  the  injured  party  to  the 
marriage  relation  may  obtain  a  divorce  if  the 
other  has  been  guilty  of  extreme  or  repeated 
acts  of  cruelty,  which  may  consist  as  well  la 
the  Infliction  of  mental  suffering  as  <tf  bodily 
violence. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent  Dig.  Divorce,     62-83.]  r\r-Kn\(^ 
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2.  SAMfr-BVIDBIfOB— SDTTBKINO. 

Where  the  treatment  complained  of  as 
groiind  for  divorce  U  bmtal  and  lobumaa,  from 
which  mental  mffering  natarally  resulta,  and 
the  jury  ao  find,  their  verdict  cannot  be  nullified 
merely  becauBe  plaintiff  does  not  expressly  say 
that  her  life  was  actually  endangered  or  her 
health  injuriously  affected  thereby,  or  because 
detendant  denies  such  treatment 

&  APPRAX/— VrDTOT— GORCLnBIVETTBSfl. 

Where  the  jury  finds  the  allegations  of 
cruel  treatment  as  ground  for  diTorce  to  be  true, 
and  they  are  sustained  by  the  trial  judge  on  a 
motion  for  a  new  trial  based,  even  in  part,  on 
tbe  Insufficiency  of  proof,  the  Supreme  Court  is 
not  justified  in  setting  aside  the  decree. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  SS  304S-39oO.] 

4  DiVOKCK— Cor  DONATION. 

Where,  after  some  of  tbe  acts  of  cmelty, 
In  a  bill  for  divorce,  allied  to  have  been  com- 
mltted  by  the  husband,  the  wife  temporarily 
absented  herself  with  her  children  from  him  and 
afterwards  returned  to  him,  and  they  again 
cohabited  as  husband  and  wife,  and  the  bus- 
band  after  resumption  of  that  relation  was 
fuilty  of  similar  ofenses,  she  is  not  barred  by 
condonation  from  asking  for  a  divorce. 

[Ed.  Note. — For  cases  in  point,  see  voL  17. 
CenL  Dig.  Divorce.  {{  185-187.] 

Appeal  from  Weld  Ooimty  Gonrk;  Obas.  XL 
Southard,  Judge. 

Action  by  Jessie  Harding  against  Walter 
J.  Harding  for  dlvoroe.  From  a  decree  for 
plaintiff,  defendant  appeals.  Affirmed. 

L.  R.  Rhodes  and  P.  W.  Lee,  for  appellant 
Charles  F.  Tew,  for  appellee. 

CAUPBELIi,  J.  Action  for  divorce  by  the 
appellee,  Jessie  Harding,  against  Walter  J. 
Harding,  the  appellant,  on  the  grpund  of  ex- 
treme  cruelty.  The  Jury  fouud  defendant 
guilty,  as  charged,  whereupon  tbe  court  ren- 
dered a  decree  dissolving  the  bonds  of  matri- 
mony, and  awarded  the  plaintiff  f 000  perma- 
nent alimony,  and  the  custody  of  their  minor 
child.  Defendant  appeals. 

The  fifth  subdivision  of  section  1  of  our 
divorce  act  of  1893  (Sess.  Laws  1S03,  p.  2.10, 
<,  60)  provides  that  the  Injured  party  to  the 
marriage  relation  may  obtain  a  divorce  If 
the  other  party  thereto  has  been  guilty  of 
extreme  or  repeated  acts  of  cruelty,  which 
may  consist  as  well  in  the  infliction  of  mental 
tmfCering  as  of  bodily  violence.  This  Is  a 
legislative  affirmation  of  the  doctrine  previ- 
ously in  force  in  this  jurisdiction,  announced 
to  SylvlB  V.  Sylvia,  11  Colo.  319,  17  Pac.  912, 
and  followed  In  Rosenfeld  v.  Rosenfeld,  21 
Colo.  10,  40  Paa  49.  The  only  grounds  re- 
lied on  for  reversal  are  that  the  evidence 
was  not  sufficient  to  sustain  the  verdict  and 
decree,  but  If  so,  the  plaintiff,  by  condona* 
tlon,  is  estopped  to  claim  a  divorce.  No  fault 
is  found  with  the  sufficiency  of  the  complaint 
It  char^  generally  a  course  of  cruel  and  In- 
human treatment  of  the  plaintiff  by  the  de- 
fendant and  this  general  averment  Is  fol- 
lowed by  six  speclflcatt<»is  of  particular  acts 
of  cruelty  which  are  alleged  to  liave  occurred 
at  different  times.  No  physical  violence  was 
iBfilcted  upon  the  plaintiff  the  evidence  being 


conflned  to  acts  and  conduct  of  defoidant 
which  caused  her  great  mental  suff^ing,  Im- 
paired her  health,  and  endangered  her  Ufa 
The  partleolar  objection  to  the  evidence  ia 
that  it  does  not  snfficlmt^  show  that  plain- 
tiff's m«ital  suffering  in  any  wise  impaired 
her  health,  or  endangered  her  life. 

1.  It  would  serve  no  useful  purpose  t» 
detail  the  disgnsting  facts  whidi  the  record 
discloses.  It  Is  anffident  mer^  to  say  that 
there  is  evidence  tending  to  show  persistmt 
and  continuous  111  treatment  of  the  plaintiff 
by  the  defendant  consisting  of  Inattention  and 
neglect  during  her  pregnancy,  tbe  use  of  pro- 
fane, obscene  and  filthy  language  towards 
her,  and  the  dmial  of  the  paternity  of  one 
of  the  (Alldren  bora  to  the  plaintiff  during 
the  marriage  relation.  There  is  also  some 
evidence  though  not  vwy  satistactDTy,  that 
defendant  refused  to  provide  medical  tiea.tr 
ment  and  care  for  the  plaintiff  during  an  Ill- 
ness; but  If  that  were  the  only  evidence  of 
extreme  craelty,  it  would,  of  Itself  be  Insufil- 
cleut  to  warrant  a  dissolution  of  the  marriage 
relation  because  of  Its  uncertainty.  If  de- 
fendant was  guilty  of  the  conduct  and  ill 
treatment  to  which  plaintiff  testifies,  there 
can  hardly  be  a  reasonable  doubt  that  It 
caused  her  great  mental  suffering,  and,  as 
she  expresses  It.  rendered  life  almost  Intoler- 
able to  her.  We  do  not  understand  that  it 
Is  absolutely  essential  that  plaintiff  should 
directly  testify  that  such  mental  suffering  en- 
dangered her  life  or  Injuriously  affected  her 
health.  If  the  treatment  complained  of  Is  so 
brutal  and  inhuman,  from  which  mental  suffer- 
Ingnaturallyresults,  and  if  it  be  naturally  cal- 
culated to  Impair  health  or  endanger  Hfe^  and 
the  jury  so  find,  their  verdict  cannot  l>e  nulli- 
fied, merely  because  plaintiff  does  not  ex- 
pressly say  that  such  reaulta  have  actually 
occurred,  or  because  defendant  denies  such 
treatment  Defendant's  111  treatment  vile 
language,  neglect.  Indifference,  and  coldness, 
which  plaintiff's  evidence  tended  to  fasten 
upon  him,  were  calculated  to  Impair,  and 
must  have  endangered,  her  health  or  life,  be- 
ing, as  she  was  apparently,  a  woman  of  a 
nervous  temperament  At  all  events,  we  do 
not  feel  justified  In  setting  aside  the  decree, 
since  the  jury  fonnd  such  allegations  to  ^ 
true,  and  they  were  sustained  by  the  trial 
judge  on  a  motion  for  a  new  trial  based,  in 
pact,  on  the  Insufficiency  of  proof. 

2.  The  second  ground  relied  on  for  reversal 
is  that  even  if  the  evidence  establishes  the  ex- 
treme cruelty  charged,  defendant's  conduct 
was  condoned  by  the  plaintiff.  Condonation 
Is  not  an  absolute  term  applicable  alike  to 
all  circumstances.  Its  application  may  vary 
as  the  different  offenses  alleged  to  have  been 
condoned  may  vary.  Condonation  Is  upon  the 
Implied  condition  that  the  offense  shall  not 
be  repeated,  and  that  plaintiff  thereafter 
shall  be  treated  with  conjugal  kindness. 
Hence,  even  though  it  be  trae,  as  defend- 
ant claims,  that  after  some  of  the  ante  of 
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dnelty  wen  nnmnttted,  plaintiff  temporarilr 
absented  taersdf  wlflk  ta«  cblldren  from  blm, 
and  afterwardB  retnrned  to  him,  and  they 
again  cohabited  as  hnaband  and  vite,  alnce 
defendant  aftar  resumption  ot  that  relatUm 
was  gnllty  of  similar  oflPenses,  the  alleged 
condonation  is  not  a  bar  to  plaintifTs  right 
to  aak  for  a  dissolution  of  the  marriage  re- 
lation. 8  Oyc.  669  and  cases  there  cited. 

This  court  Is  not  disposed  to  uphold  decrees  - 
of  divorce  for  trivial  causes,  or  those  resting 
on  Inadequate  proof,  and  when  satisfied  that 
good  and  sufficient  grounds  have  not  been  es- 
tablished, it  is  not  Blow  to  set  them  aside. 
Upon  plaintiff's  evidence,  supposing  It  to  be 
true,  and  ttie  Inferences  properly  dedacible 
tlierefrom,  the  fnry  were  warranted  in  the 
verdict  tbey  retamed.  They,  as  well  as  the 
trial  Judge  who  approved  ttieir  finding,  saw 
the  witnesses  and  heard  them  testify,  and 
were  better  able  than  we  are  to  detosnine 
their  credibility. 

For  the  reasons  given,  the  Judgment  Is 
affirmed. 

Affirmed. 

OABBBBT,  a  Jn  and  Sl^BLB,  J.,  concur. 


(36  Colo,  mi 

GIBBS  V.  PBOFIiR. 
(Supreme  C^nrt  of  Colorado.  April  2,  1906.) 

Rape — Assavlt  with  Ihtent  to  Rape— In- 

fobuation. 

Under  Mills'  Ann.  St.  „  1211,  declaring  that 
every  male  person  over  a  certain  age  who  shall 
have  carnal  knowle^t^e  of  a  female  under  a 
certain  age,  with  or  withoat  her  consent,  shall  be 
guilty  of  rape,  and  section  1216,  punishing  aa 
a-ssault  with  intent  to  commit  rape,  an  infor- 
mation  charging  an  assault  Tvitb  intent  to  rape 
a  female  under  the  age  of  consent  need  not 
allege  that  the  assault  was  made  with  the  intent 
to  carnally  know  the  female  forcibly  and  against 
her  will;  for.  In  rape  of  a  female  under  the 
age  of  consent,  force  on  the  part  of  the  ac- 
cased  and  want  of  consent  on  part  of  the  fe- 
male are  immaterial. 

[Bd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Rape,  H  38,  40,  41.] 

Bnor  to  District  Court,  San  Juan  County ; 
Jas.  L.  Russell,  Judge. 

Frank  H.  Otbhs  was  convicted  of  ,an  as- 
sault with  Intent  to  rape,  and  he  brings  er- 
ror. Affirmed. 

W.  J.  Miles,  for  plaintiff  In  error.  N.  C. 
Miller,  Atty.  Gen.,  for  the  People. 

GABBERT,  C.  J.  The  question  presented 
for  determination  In  this  case  is  whether  or 
not  an  Information,  In  order  to  charge  an 
assault  with  Intent  to  commit  rape  upon  a 
prosecotrii  under  the  age  of  consent,  must 
state  that  such  assnult  was  made  with  Intent 
to  carnally  know  her  forcibly  and  against 
her  will.  Counsel  for  plalutiff  in  error  con- 
tend that  the  offense  set  out  in  the  informa- 
tion, to  which  the  accused  pleaded  RuUty, 
and^on  which  plea  he  was  sentenced  to  the 
penitentiary,  did  not  charge  an  assault  with 
tnt^t  to  commit  rape,  but  simple  assault 


only,  fbr  the  reason  It  did  not  state  Intent 
on  the  part  of  the  accused  to  vae  twee 
against  the  will  of  .Uie  prosecutrix  to  ac- 
complish his  purpme  In  making  the  assaultr 
although  It  was  charged  that  she  was  under 
the  age  of  18  years.  Hie  statute  provides 
that  rape  is  the  carnal  knowledge  of  a  female 
forcibly  and  against  her  will,  and  also  that 
every  male  person  over  a  spedfled  age  who 
shall  carnally  know  any  female  under  the 
age  of  18  y^irs,  with  or  without  her  con- 
sent, shall  be  adjudged  guilty  of  the  crime 
of  rap&  Section  1211,  l  Hills'  Ann.  St 
Both  offenses,  as  defined,  are  rapa  In  the 
flnt,  Hie  employment  of  force  on  the. part 
of  the  accused  against  the  will  of  the  prose- 
cutrix Is  an  essential  element;  but  not  so 
with  the  second,  hecanse,  where  the  prosecu- 
trix Is  under  the  age  ot  consent,  force  va 
the  part  of  the  accused  and  want  of  consent 
of  the  female  are  immaterial.  This  beli^ 
true,  it  logically  follows  that  facts  which 
are  not  material  to  establish  the  accomplish- 
ed offense  are  immaterial  In  charging  an  as- 
sault with  intent  to  commit  such  offense, 
for  the  reason  that  in  charging  an  assault 
with  intent  to  commit  rape  It  is  only  neces- 
sary to  charge  acte  which  would  have  re- 
sulted in  the  commission  of  the  principal 
crime  had  the  purpose  of  the  assault  been 
accomplished.  Thus  tested,  it  is  apparent 
the  Information  is  suffldent  The  statute 
makes  an  assanlt  with  intent  to  commit 
rape  a  felony.  Section  1215,  1  Mills'  Ann. 
St  From  the  averments  of  the  Information 
it  appears  the  defendant  did  actually  assault 
the  prosecutrix  with  intent  to  carnally  know 
her,  and  that  she  was  under  the  age  of  18 
years,  so  that,  under  the  statute,  had  he 
succeeded  In  accomplishing  the  purpose  for 
wlitch  he  assaulted  her,  he  would  have  been 
guilty  of  the  substantive  crime  of  rape,  re- 
gardless of  the  degree  of  force  used  or  the 
question  of  consent  upon  her  part  State  v. 
Johnston,  76  N.  C.  200;  State  v.  Dancy,  8S 
N.  C.  008;  Davis  v.  State,  31  Neb.  247.  47  N_ 
W.  854;  Singer  v.  People,  13  Hun  (N.  Y.> 
418;  Territory  v.  Keyes,  5  Dak.  244,  38  N- 
W.  440;  Hayes  v.  People,  1  Hill  <N.  T.)  351; 
State  V.  Rlspllng  (Mo.  Sup.)  85  S.  W.  372; 
People  V.  JIcDonald,  9  Mich.  150;  State  v. 
Meinhart,  73  Mo.  562.  Other  cases  bearing 
on  the  subject  are  Glovpr  v.  Commonwealth, 
86  Va.  382,  10  S.  B.  420;  Murphy  v.  State, 
120  Ind.  115,  22  N.  E.  106 ;  McKinny  v.  State, 
20  Fla.  565,  10  South.  732.  80  Am.  St  Rep. 
140. 

There  are  cases  dted  by  counsel  for  de- 
fendant which  hold  contrary  to  our  views. 
Some  of  these  are  based  upon  the  proposi- 
tion that  the  statute  does  not  make  the  act 
of  intercourse  with  a  female  under  the  age 
of  consent  rape,  but  an  offense  punishable 
the  same  as  rape.  Our  statute  on  the  sub- 
ject is  not  susceptible  of  this  construction. 
Other  cases  hold  there  can  be  no  assault  up- 
on a  consenting  female.  This,  however, 
does  not  seem  logical;  for,  wl^  the  law- 
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renders  her  legally  and  conclusively  incom- 
peteat  to  consent  to  Intercourse,  It  likewise 
renders  her  legally  Incapable  of  consenting 
to  or  waiving  those  physical  acts  amounting 
to  an  assault  In  an  attempt  to  commit  an 
act  to  whlcb.  In  law,  she  cannot  consent. 
Tbe  assent  of  the  female  being  void  as  to  the 
BubstantlTe  crime,  it  is  equally  so  with  re- 
spect to  all  acts  of  the  offcsider  Intended 
to  lead  up  to  ilB  commission.  Tbe  purpose 
of  the  ]!<egl8latiiTe  was  to  protect  tbe  female 
under  a  certain  age  from  an  accomplisbed 
act,  without  regard  to  her  consent,  and  cer- 
tainly It  was  not  intended  that  she  should 
bo  left  nnprotected  from  assaults  made  upon 
her  with  intent  to  accomplish  that  act 

Tbe  Jnc^ment  of  the  district  court  is  af- 
firmed. 

AjDrmed* 

OUNTBE  and  MAXWELU  33.,  concur. 


(S6  Colo.  673) 

BBAMAN,  Sbcariff.  t.  INTERSTATE]  NAT. 
BANK. 

Supreme  Court  of  Colorado.    Feb.  5,  lOOG. 
Rehearing  Denied  April  2,  1900.) 

1.  Chattel  Mobtga0g&— Biqht  to  PossEssioif 

or  Pbopebtt. 

A  chattel  mortgagee  in  actual  and  exclusive 
possession  of  tlie  property  is  entitled  to  replevy 
it  from  an  officer  noldiog  it  under  a  writ  of  at- 
tachment against  the  mortgagor.  . 

2.  Same— AcTUAz.  Possession— Etidenoe. 

A  hanl£  held  notes  secured  by  a  chattel  mort- 
gage on  cattle.  The  mortgagor  desired  to  re- 
move the  cattle  to  another  state  for  pasturage, 
and  the  bank  consented,  on  condition  that  the 
security  be  not  impaired  and  sent  a  representa- 
tive with  the  cattle,  who  notified  the  owner  of 
tlie  pasture  that  the  cattle  were  not  to  be  removed 
without  instructions  from  the  bank.  This  no- 
tice was  afterwards  renewed  by  letter  and  tele- 

Sram,  and  the  owner  of  the  pasture  replied  that 
e  would  hold  tbe  cattle  subject  to  the  bank's  or- 
der. Held  sufficient  to  sbow  that  the  bank  was 
in  actual  possessioo  of  the  cattle. 
8.  Sahs— DssoBiraoN  or  Pbopebtt— IitaoctT' 
BACT— Rights  of  Cseditob  of  MoaTdAQOB. 
Where,  in  replevin  by  a  mortgagee  of  cat- 
tle to  recover  them  from  an  officer  holding  under 
a  writ  of  attachment  against  the  mortgagor,  the 
evidence  identified  the  cattle  which  plainttfE  re- 
covered by  the  writ  of  replevin  as  the  same  cat- 
tle included  in  the  mortgage,  and  of  which  tbe 
mortgagee  had  actual  possession  at  the  time  of 
the  attachment,  the  fact  that  the  brands  de- 
scribed in  the  mortgage  did  not  correspond  with 
those  upon  the  cattle  recovered  was  not  material, 
and  the  attaching  creditor  was  not  misled  or 
prejudiced  by  the  description  in  the  mortgage. 
Steele  and  Qunter,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  Pueblo 
County;  John  H.  Voorhees,  Judge. 

Action  by  the  Interstate  National  Bank 
against  James  L.  Beaman,  as  ahericr.  There 
was  judgment  for  plalntlflC,  and  defendant 
brings  error.  Affirmed. 

Crane  &  Patrick  A.  3,  Fires,  Duncan 
Smith,  and  Waldron  &  Thompson,  for  plain- 
tiff in  error.  Chas.  B.  Cast,  for  d^endant 
tn  error; 


CABBEBT,  a  J.  Defteodant  In  error,  u 
plaintiff,  brought  suit  In  replevin  to  recover 
from  plaintiff  In  error,  as  defendant,  tbe  pos- 
session of  certain  cattle.  Tbeae  cattle  were 
held  by  defraidant,  as  sheriff,  under  a  writ 
of  attachment,  and  were  originally  located 
In  Butler  county,  Kan.,  and  owned  by  G.  A. 
Yantls.  He  executed  certain  chattel  mort- 
gages thereon  to  the  firm  of  Tamblyn  &  Tarn- 
blyn,  which  mortgages,  together  with  the 
notes  secured  thereby,  were  transfwred  to 
the  plaintiff  bank,  or  the  Kansfu  City  Cattle 
Loan  Company^  Zantls  was  desirous  <^  mov- 
ing these  cattle  to  Colorado.  Tbe  bank  and 
Tamblyn  &  Tamblyn  had  no  objection,  pro- 
vided tbelr  security  was  not  Impaired.  For 
the  purpose  of  obviating  any  question  on  this 
score,  Yantls  and  Tamblyn  &  Tamblyn*  with 
the  knowledge  and  consent  of  the  bank,  exe- 
cuted an  agreement  which  provldedt  In  effect, 
that  the  cattle  should  be  shipped  in  the  name 
of  the  plaintiff  bank  to  pastores  In  Colorado 
famished,  or  to  he  furnished,  TantlB  or 
Tamblyn  &  Tamblyn ;  that  the  freight  char- 
ges, pastnn^  and  expenses  incurred  sliould 
be  borne  by  Yantls  and  Tamblyn  &  Tamblyn; 
that  a  representative  of  the  plaintiff  bank 
was  to  be  present  and  assist  in'  tallying  the 
cattle  on  the  cars,  and  In  a  general  way,  look 
after  Its  Intereste.  This  agreemoit  further 
recited  that  its  terms  should  not  In  any  way 
interfere  with  the  liens  created  by  the  chat- 
tel mortgagee  or  Impair  any  of  tbe  conditions 
thereof.  Under  this  arrangement  the  cattle 
were  shipped  to  Colorado  In  the  name  of  the 
bank,  in  care  of  Yantls.  A  representative  of 
the  bank  came  to  Colorado  with  tbe  last 
train  load.  The  cattle  were  placed  In  the 
Knight  pasture.  There  seems  to  be  some 
auestion  wbetber  this  pasture  was  controlled 
by  W.  li.  or  Clarence  Knight,  father  and  son; 
but  both  were  notified  by  a  representative 
of  the  bank  to  hold  them,  subject  to  tbe 
bank's  order,  and  not  to  permit  any  of  them 
to  be  removed  without  instructions  to  that 
effect  from  the  bank.  Later,  W.  L.  Knight 
was  notified  by  the  bank  by  wire  and  letter 
not  to  permit  the  cattle  to  be  moved  without 
definite  instructions  from  the  bank.  He  an- 
swered that  he  would  bold  tb§  cattle  subject 
to  tbe  bank's  order.  Thereafter  a  creditor 
of  Yantls  brought  suit  In  attaclunent,  and 
under  the.  writ  issued  therein  the  defendant 
sheriff  levied  upon  the  cattle.  To  recover 
the  possession  of  the  cattle  the  bank  twou^t 
Its  action  in  replevin.  In  its  complaint  the 
plaintiff  alleged  that  the  possession  of  the  cat- 
tle had  been  transferred  by  Yantls  to  it,  and 
that  it  was  in  such  possession  at  tbe  time  of 
the  levy  of  the  writ;  The  court  Inatrbcted 
tbe  jary  to  the  effect  that  If  ' they  btileved 
that  the  possession  of  the  cattle  was  turned 
over  to  the  bank,  and  that  the  bank  there- 
after held  exclusive  possessitm  of  than,  down 
to  the  date  of  tiie  levy  of  tbe  attachment, 
that  it  could  maintain  replevin.  A  trial  in- 
sulted in  a  verdict  for  defmdant  in  the  sum 
of  several  thousand  dollars,  which  vpmnmt- 
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ly  WS8  tbe  valae  of  the  cattle  which  the  juiy 
tonnd  tbe  bonk  was  not  entitled  to  hold, 
eltbOT  by  Tlrtne  of  tbe  chattel  mortgages  or 
the  BgreNDent  under  which  the  cattle  were 
shipped  to  CoIoTado,  and  awarded  the  plabi- 
tUr  the  poBsesalon  of  the  remainder  of  the 
cattle  in  controTersjr,  The  defendant  aberlff 
brings  the  canse  here  for  rerlew  on  error. 
Hifl  GontentifU  la  that  the  bank  was  not  en- 
titled to  tbe  poaBeaslon  of  any  of  the  catUe 
taken  under  the  wilt  of  replevin.  In  support 
of  thla  claim,  hla  counsel  raise  many  inter- 
esting questions  touching  the  validity  of  the 
mortgages  as  againat  creditora,  and  the  ex- 
tent ttie  iMtuk  was  bound  by  tbe  particular 
brands  wbldi  tbe  cattle  were  descrilwd  In 
the  mortgages,  none  of  which,  we  think,  ara 
material  because  in  our  (Hiinlon  two  ques- 
tions are  conclusive  of  the  case,  which  must 
be  resolved  In  favor  of  the  plaintiff:  (1) 
PlalntifE  was  in  the  actual  and  exclusive  pos- 
session of  tbe  cattle  awarded  it  by  tbe  ver- 
dict at  tbe  time  of  the  levy  of  tbe  writ  of 
attachment;  and  (2)  auch  cattle  were  the 
Idmtlcal  ones  described  in  the  chattel  mort- 
gages. 

Tbe  cattle  were  shipped  to  Colorado  in  the 
name  of  the  bank,  In  care  of  Tantls.  This 
was  for  the  purpose  of  enabling  blm  to  re- 
ceive them.  Th^  were  placed  in  the  pasture 
wlilch  tbe  parties  had  previously  agreed  up- 
on. Tbe  bank  was  not  to  be  put  to  any  ex- 
pense on  account  of  the  removal,  or  for  the 
pasture.  Yantls  and  Tamblyn  &  Tamblyn 
were  to  pay  these  expenses.  These  matters, 
bowevor,  would  mly  be  material  in  tbe  event 
tbe  bcma  fldea  of  tbe  transaction,  as  Iwtweai 
ttie  bank  and  Yantls  and  Tamblyn  &  Tam- 
blyn was  questioned.  Regarding  tbe  good 
faith  oi  all  these  parties,  there  is  no  doubt, 
because  it  clearly  appears  from  tbe  testi- 
mony tliat  the  bank  held  paper  of  Tantis  and 
Tamblyn  &  Tamblyn  which  It  was  Intended 
should  be  secured  by  these  cattle.  When 
they  were  placed  in  tiie  pasture  the  Knights 
were  expressly  notlfled  by  ttie  representative 
of  the  bank  tliflt  tb^  should  not  allow  fbem 
to  be  moved  without  orders  from  the  bank. 
Mr.  W.  L.  Knight  evidently  recognized  that 
be  was  In  tbe  possession  of  the  cattle  for  the 
bank,  for  we  find  later  tbat  when  he  was 
notifled  again,  by  wire  and  letter,  not  to  per- 
mit tbe  cattle  to  be  moved  except  on  instruo 
tions  from  the  bank,  be  replied  that  he  held 
tbem  subject  to  Its  order.  Tantis  was  In 
Colorado,  end  perhaps  in  the  vldnlty  of  the 
cattle;  but  be  was  exercising  no  control  over 
them,  and  could  exercise  none,  except  through 
the  order  oi  the  bank.  We  think  this  testi- 
mony dearly  demonstrates  tbat  the  actual 
and  exclusive  possession  of  the  cattle  was  In 
tbe  bank  at  tbe  time  of  tbe  levy  of  the  writ 
of  attachment 

It  may  be  claimed,  however,  that  there  Is 
a  conflict  in  the  testimony  on  the  subject  of 
possession  by  the  bank.  If  there  Is,  that  con- 
flict was  resolved  in  favor  of  the  plaintiff  by 
the  jury,  wlu>  were  directed  that  In  deter- 


mining this  queetton  It  was  tiieir  dutr  '*to 
Gcmsider  all  tbe  facts  and  circumstances  tbat 
attended  the  bandiliv  of  tlie  cattle  such  as 
sblpplng  of  the  same  from  Kansas  to  Colo- 
rado; the  manner  in  which  tbiey  were  con- 
trolled when  they  wwe  in  the  Knight  pasture 
and  ail  other  ta^  In  evidence  relative  to 
tbe  handling  of  said  cettl&'*  On  behalf  of 
the  sheiifl  It  Is  urged  tbat  tbe  creditora  of 
Tautls  were  not  bound  by  any  description  of 
the  cattle  except  such  as  appeared  In  the 
dtinttel  mortgagee.  They  were  deecrlbed  by 
certain  brands,  and  it  la  contended  that  these 
brands  did  not  correspond  with,  those  upon 
the  cattle  awarded  the  plalntiOr.  Tbe  brands 
would  aid  in  identifying  the  cattle,  but  were 
not  the  only  aids  which  could  be  resorted  to 
for  tbat  purpose.  Tbe  testimony,  ludepend- 
eat  of  tlie  brands,  esteblisbed  that  tbe  cattle 
awarded  the  plaintiff  were  tbe  Idoitlcal  cat- 
tle included  in  the  morl^ages  shipped  to  Col- 
orado, and  which  -It  was  in  tlie  actual  and 
exclusive  possesalon  of  at  the  time  tbe  writ 
of  attachment  was  levied.  In  these  circum- 
stances the  attaching  creditor  of  Yantls  was 
neither  misled  nor  prejudiced  by  any  descrlp-  . 
tlon  by  brands. 

The  Judgment  of  tlie  district  court  will  be 
affirmed. 

Affirmed. 

STEBLK  and  GUNTEB,  JX,  dissent 

(36  Colo.  MS) 
WHITMORB  et  at.  t.  GASTON. 
(Supreme  Court  of  Colorado.   April  2,  1006.) 

JunoHKin'— Opxniffa  DBrAUi.T— InsOTfTcixn" 

or  oir  Pbocess. 

Where  tbe  record  showed  that  a  summons 
was  issued  by  plaintiff's  attorney,  as  author* 
ized  by  Mills'  Ann.  Code,  I  83,  the  day  the  com- 
plaint was  Sled,  and  the  summons,  together 
with  tbe  proof  of  personal  service,  wa3  filed 
and  returned  Into  court,  the  court  could  not 
set  aside  a  default  judgment  aod  diamiss  tbe 
action,  on  the  ground  tbat  it  had  no  jurisdiction 
and  because  do  Bummons  was  issued  within 
one  month  after  the  ^ling  of  the  complaint  as 
required  by  statute. 

Appeal  from  District  Court,  Teller  County; 
Wm.  P.  Seeds,  Judge. 

Action  by  A.  B.  Whltmore  and  another 
against  John  C.  Gaston.  From  a  Judgment 
setting  aside  a  default  Judgrment  In  fitvor  of 
plaintiffs  and  dismissing  the  action,  plaintifCi 
appeal.  Reversed. 

Potter  &  McCarttiy,  for  appellanta. 

CAMPBELL,  J.  This  is  an  action  In  sup- 
port of  an  adverse  claim  filed  In  the  United 
States  land  olflce.  There  was  a  default  Judg- 
ment In  plaintiffs'  favor  In  April,  1901. 
After  the  expiration  of  the  term  when  It 
was  rendered,  and  in  August  of  the  same 
year,  the  defendant  appeared  specially  and 
moved  to  set  aside  and  vacate  that  judgment 
and  to  dismiss  the  canse,  because  the  court 
acquired  no  jurisdiction  of  the  person  of  the 
defendant,  and  because  no  summons  was 
Digitized  by  LjOOg  IC 


42S  SB  PACIFIC  REPOBTEB.  (Colo. 


Inaed  within  om  monfli  after  the  commence* 
mmt  of  tbe  acttcm  cm  the  filing  of  tbe  com- 
pUilnt  The  court  sustained  the  motion,  va- 
cated the  Judgment  and  dlsmlsBed  the 
action,  and  bom  that  judgment  the  plalntUEs 
appeal. 

The  defendant  rdled  npon  the  record  to 
BDBtaln  the  facts  set  up  In  his  motion,  there 
beinf;  no  otiier  proof.  The  complaint  was 
filed  March  87,  IMNX  On  the  same  day  a 
summons  was  signed  and  Issued  by  the 
plaintiffs*  attcmiey  whI(A  was  afterwards 
personally  serred,  and  with  proof  thereof 
filed  and  returned  Into  coart  The  court, 
In  rendering  Judgment  for  the  plalntltTs, 
found  as  a  fact  that  summons  had  been  duly 
served,  and  tiiat  Hie  d^endant  had  not 
seasonably,  or  at  all  responded  thereto, 
whereupon  defendantfs  default  was  entered, 
and  Judgment  duly  given  against  bim  In 
plalntlfh*  faroF.  The  record  shows  that 
when.  In  August,  1901«  tbe  court  set  aside 
the  Judgment  and  dismissed  the  action,  this 
summons,  with  proof  of  service,  was  on  file 
In  the  action.  It  also  appears  that  on  the 
•  same  day  tibat  the  complaint  was  filed,  and 
Ibe  summons  was  signed  and  issued  by  fhe 
plaintiffs'  attorney,  auother  summons  was 
duly  Issued  by  the  clerk  of  the  court,  which 
was  not  served  and  apparently  was  not  on 
file  at  the  time  the  Judgment  was  set  aside, 
and  the  action  dismissed,  although  It  was 
duly  filed  before  fbe  formal  decree  or  Judg- 
ment of  dismissal,  as  signed  by  the  Judge, 
was  filed  with  tbe  clerk.  In  Steves  v.  Car- 
son. 21  Colo.  280,  40  Pac.  GG9.  It  was  held 
that  a  motion  to  dismiss  an  action  and  strike 
the  compliant  ftom  the  files  because  no 
summons  has  been  Issued  within  SO  days 
from  llie  filing  of  the  complaint  as  required 
by  section  S3  of  the  Code  Is  addressed  to  th« 
sound  discretion  of  tbe  court  We  are  at  a 
loss  to  know  npon  what  possible  ground  the 
court  reached  the  conclusion  that  the  Judg- 
ment entered  In  plalntlfrs*  favor  In  April. 
1901,  should  be  vacated  and  the  action  dis- 
missed. The  only  gro6nd  which  defendant 
specified  was  that  the  sommons  was  not 
Issued  within  one  month  after  the  filing  of 
the  complaint.  Just  why  two  summons  were 
issued,  one  signed  by  the  clerk,  the  other  by 
plaintiffs'  attorney,  or  which  was  first  Issued, 
we  are  not  advised.  At  tbe  time  of  the  hear^ 
ing  of  defendant's  motion  there  was  on  file  in 
the  action  the  return  upon  the  snmmona 
Issued  by  the  plaintiffs'  attorney  showing 
due  service  of  defendant,  and  the  record 
shows  that  because  the  defendant  did  not 
respond  to  this  summons  his  default  was 
entered  and  Judgment  rendered  against  him. 

We  do  not  think  the  court  can  Ignore  the 
facts  disclosed  by  the  record.  We  appre- 
hend, although  the  fact  does  not  appear  from 
fte  abstract  but  from  the  original  transcript, 
that  as  the  summons  which  was  issued  by 
tfie  clerk  of  the  court  was  not  actually  re- 
twned  at  the  date  of  tiie  bearing  of  defend- 


ant's motion,  this  fact  was  consId««d  con- 
trolling by  tbe  court  that  no  summons  was 
Issued  within  the  month.  But  this  return 
and  filing  were  made  before  the  Judgment 
of  dismissal  was  entered,  though  the  fact 
that  the  clerk  had  within  tbe  legal  time 
Issued  a  summons  may  not  have  been 
actually  brought  to  the  attention  of  the  court 
at  tbe  time  of  tbe  bearing  of  the  motion. 
However  that  may  be^  It  does  appear.wlth- 
out  dispute,  that  summons  was  issued  by  tbe 
plaintiffs'  attorney,  as  was  prefer  under 
section  88  of  the  Code,  the  very  day  the  com- 
plaint was  filed.  The  grounds  set  up  In  the 
motion  are  contra^cted  by  the  record  Itself 
and  the  motion,  therefore,  should  have  been 
overruled. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded;  and  It  Is  so  wdwed. 
Reversed. 

GABBEBT  a  J.,  and  STEELE,  concur. 


(36  Colo.  U8) 
WHITMOBE  et  aL  v.  QASTON. 
(Supreme  Court  of  Colorado^    April  2,  1906L) 

Appeal  from  District  Court,  Teller  County; 
Wm.  P.  Seeds,  Judge. 

Action  between  A.  B.  Whitmore  and  an- 
other against  John  G.  Gaston.  From  a  Judg- 
ment for  the  latter,  the  former  appeals  B» 
versed. 

Totter  &  McCarthy,  tat  appellantsi 

CAMPBELL,  J.  The  facts  In  this  ease 
are  the  same  as  In  Whitmore  et  at  v.  Gaston, 
85  Pac.  and  the  decision  there  must 
govern  here.  For  the  reasons  stated  In  the 
opinion  In  that  case,  the  Judgment  must  bs 
reversed,  and  the  cause  remanded. 

Reversed. 

GABBERT,     J.,  and  STEELE^  3^  concur. 


06  Cola  1E8) 
OABR  V.  WILLOUGHBY  ft  CO. 
(Sapreme  Coart  of  Colorado.   April  2,  1906.) 

1.  APFEAXr-BiLL  OF  EXCEPTIONS— NECESSITT, 

A  statement  of  facts  agreed  on  as  tlie 
facts  of  tbe  ease  is  not  part  of  the  record  nnlenii 
embodied  in  a  bill  of  exc^ttone. 

2.  Saub. 

A  motion  to  vacate  an  order  of  dismissal, 
not  being  such  a  motion  as  Mills*  Ann.  Code, 
I  3S7.  declares  part  of  the  record,  is  not 
available  on  appeal  unless  presented  hy  bill  of 
exceptions. 

a.  Saux— Prssuuptiov  of  REouusnr. 

The  Judgmwit  of  the  county  court,  a  court 
of  general  Jurisdiction,  in  dismissing  an  action 
for  want  of  prosecution  and  refusing  to  rein- 
state it,  will  be  presumed  i^rnlar ;  the  facts  od 
which  It  acted  not  l>eing  in  tbe  record. 

[Bd.  Note. — For  cases  in  point,  see  toL  S. 
Cent.  Dig.  Appeal  and  Ertor,  |  874a] 
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Appeal  tnm  Summit  Oonnty  Court;  Wm. 
Thomas,  Judge. 

Action  by  Mark  B.  Garr  against  WiUottgb- 
br  &  Co.  Judgment  for  defendantB.  Plain- 
tUt  appeals.  Affirmed. 

J.  T.  Hogan,  tor  appellant 

MAXWELL,  J.  July  7,  1000.  fbeie  was 
filed  In  the  connty  conrt  of  Summit  county 
•  transcript  on  appeal  from  a  Justice  conrt 
September  8, 1001,  the  county  court  made  and 
enters  the  following  order  In  the  action: 
''Now  on  this  8d  day  of  September.  1901,  It 
was  wdered  by  the  court  ttiat  this  cause  be, 
and  the  same  la,  hereby  dlsnUssed  for  the 
want  of  prosecntlos.  It  Is  further  ordnwl 
Oat  a  procedendo  Issue  herela** 

The  errors  relied  JtSfoa  for  a  reversal  are 
that  the  trial  court  was  wrong  (1)  In  dia* 
missing  said  action,  and  ordering  a  proceden* 
do  to  Issue,  tor  the  reasmi  that  no  notice 
of  the  motion  to  dismiss  said  action  was 
•TOT  giTen  OT  served  upon  defendant  or  his 
attorney;  (2)  in  denying  defendant's  motion' 
to  set  aside  the  Judgmrat  entered  September 
9t  1901,  and  to  reinstate  said  cause,  for  the 
reasw  that  said  Judgment  was  contrary  to 
law  and  was  oi^red  without  authority  of 
law.  No  bill  of  exceptions  was  presaged  or 
filed,  and  no  order  with  reference  thereto 
waa  made  1^  the  -court  Tbeee  is  copied 
into  the  record  a  motion  oi  def«idant  appi^ 
lant  here,  to  set  aside  and  vacate  the  order 
of  dismissal  entered  Sept^ber  8,  1901,  and 
what  purports  to  be  a  statement  of  the  facts 
agreed  npon  as  txring  the  facta  ot  the  casew 
This  motl<m  was  not  such  a  motion  as  comes 
within  section  387,  Mills'  Ann.  Code,  and  la 
not  a  part  of  the  record  proper,  nor  la  what 
pnrpwts  to  be  the  agcesA  statemmt  of  facts, 
iipon  which  the  moUon  was  presented  to  tlie 
court  a  part  of  the  record  proper.  Such 
mattwB  can  only  become  a  part  of  tlw  record 
by  being  unbodied  In  a  bill  of  exertions, 
and  mllnes  on  the  motion  and  coudderatlmi 
of  the  agreed  statement  of  facte  in  support 
tboeof  are  available  on  appeal,  only  In  case 
the  same  are  preserved  by  bill  of  ezc^tlonB. 
Wagna^BtDCkbrldge  Co.  v.  Ooddard,  83  Colo. 
fi87,  80  Pa&  1088;  Bverett  t.  Wilson  (Gola) 
SB  Pac:  211.  The  facta  npon  which  the 
court  acted  In  dismissing  the  actl<m,  and  In 
refusing  to  r^nstate  tlie  same,  not  being  pre- 
wemA  by  WH  of  exceptions,  are  not  before 
OB.  The  Judgment  being  that  a  court  ot 
general  Jurisdiction,  having  Jurisdiction  of 
tba  subject-matter,  and  ot  the  parties  with 
power  to  «iter  the  Judgment  in  qutetlon,  we 
mnat  presume  that  tba  Judgment  waa  regu- 
lar In  evory  respect  unless  the  contrary 
appears  In  the  record.  Camaban  Con- 
nelly, 17  Colo.  App.  9^  68  Pac.  836. 

There  being  nothing  In  the  record  to  ii^l- 
cate  Irregularity  In  the  Judgment  It  must 
be  affirmed. 

Affirmed. 

The  GHIBF  JUSTIOS  and  QUNTEB,  J., 
concur. 


QO  Utah.  s>U 

NZELSON  V.  PETERSON  et  aL  (PBTBR- 

SON,  Intervener). 

(Supreme  Court  fo  Utah.    May  11,  lOOe.) 

MoBTOAeBS— Pasties— VAUDiTT—JoinDEB  or 
Wife. 

Under  Rev.  St  1898,  f  1155,  providing  that, 
if  the  owner  of  a  homestead  is  married,  no  con- 
veyance or  incumbrance  of  the  premises,  selected 
and  recorded  as  a  homestead  prior  to  the  con- 
veyance or  incumbrance,  is  raJid,  unless  both 
bustMud  and  wife  join  in  the  execution  of  the 
same,  and  section  1150,  aathorizing  either  a  hus- 
band or  wife  to  select  and  record  a  homestead, 
where  no  declaration  of  homestead  was  made  by 
either  the  husband  or  wife,  a  morteage  given  by 
the  husband  alone  was  valid,  and  foreclosure  and 
sale  thereunder  transferred  the  title  to  the  mort- 
gagee subject  to  the  right  of  redemption  and  to 
the  wife's  one-third  interest  shoula  she  survive 
the  husband.* 
Straup,  J.,  dissentlDg  In  part 

Appeal  from  District  Court  San  Pete  Com^ 
ty;  Ferdinand  Erlckson,  Judge. 

Action  by  Swen  O.  Nlelson  against  Otto 
Peterson,  in  which  Ellen  Peterson  Intervened. 
From  a  judgment  In  favor  ot  plaintiff,  inta^ 
yaier  appeals.  Affirmed. 

The  record  In  this  case  shows  that  on 
April  1, 1001,  and  for  a  long  time  prior  there- 
to. Otto  Peterson  and  his  wife,  Ellen  Peter- 
son, owned,  claimed,  and  occupied  lot  1,  In 
block  24^  plat  A,  of  Falrvlew  city,  San  Pete 
county,  Utah,  as  their  homestead.  On  April 
19.  1001.  Otto  Peterson,  who  held  the  legal 
title  to  the  homestead,  executed  and  delivered 
to  Swen  O.  Nlelsou,  respondent  herein,  a 
mortgage  to  secure  a  debt  of  $311,  which  he 
(Peterson)  was  owing  to  sold  Nlelsoo.  The 
mortgage  was  duly  recorded  lu  the  records 
of  San  Pete  county,  where  the  property 
sought  to  be  incumbered  Is  situated.  De- 
fault having  been  made  In  the  payment  <tf 
the  Indebtedness  for  which  mortgage  was  giv- 
en, Neitson,  on  the  4th  day  of  April,  1005, 
brought  suit  in  the  Seventh  Judicial  district 
court  in  and  tor  San  Pete  county  for  the 
foreclosure  of  the  mortgage.  Summons  was 
duly  Issued  and  served  on  Otto  Peterson,  who 
failed  to  appear  or  answer  In  said  suit  His 
default  was  duly  entered.  Ellen  Peterson 
(wife  of  Peterson),  who  had  not  Joined  in. the 
execution  of  the  mortgage,  filed  her  complaint 
In  Intervention,  alleging,  In  substance,  that 
she  was  the  wife  of  the  defendant,  that  the 
mortgaged  property  described  In  plaintiffs 
complaint  was  her  home^  was  exempt  as  such, 
and  that  the  mortgage  executed  by  her  hus- 
band, Otto  Peterson,  was  void  because  she 
bad  not  joined  In  Its  execution.  On  June  5, 
1005,  the  cause  came  on  for  bearing,  and  the 
court,  after  bearing  the  evidence,  found  tbe 
facts  In  accordance  with  plalntiCF's  complaint 
made  and  entered  a  decree  and  order  of 
sale  which  Is  In  the  usual  form  in  such  cases, 
except  that  it  provides  for  tbe  sale  of  tbe  de- 
fendant's (Otto  Peterson's)  Interest  only  In 
and  to  tbe  mortgaged  premises,  with  the  fol- 
lowing proviso:   "The  Intervener  herein.  E)l< 
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loi  ^teraon.  who'  Ui  tbe  wife  ct  tbe  defmd- 
ant  herein,  and  wboae  rights  to  the  aald  prem- 
ises and  erery  part  thenof  Is  not  affected  by 
this  decree."  And  again,  at  the  conclusion  of 
the  order  of  sale:  "Subject;  however,  to 
any  and  all  legal  rights  which  tbe  said  In- 
terrener,  Ellen  PetersiMi,  as  tbe  wife  of  Otto 
Peterson,  may  have  In  and  to  said  property, 
and  every  part  thereof  From  this  decree, 
Ellen  Peterson,  interTcner.  has  appealed  to 
this  court 

W.  D.  LlTlngston.  for  appellant  Jacob 
Johnson,  for  respondent 

McGARTT,  J.,  after  making  the  foregoing 
statement  of  tbe  case^  delivered  the  opinon 
of  the  court 

Appellant  Insists  that  the  mortgage  la  ab- 
solutely void,  for  the  reason  that  she  did  not 
Join  In  ite  execntlon  and  was  in  no  way  a 
party  to  It  On  the  other  hand,  it  Is  contend- 
ed that  Otto  Peterson,  tbe  mortgagor,  bad 
a  right  to  mortgage  tbe  land  In  question,  not- 
withstanding It  was  occupied  by  himself  and 
family  and  was  ttielr  only  home,  subject  to 
the  statutory  oDe-tblrd  Interest  of  his  wife, 
which  Interest,  respondent  contends.  Is  an  In- 
choate and  contingent  Interest  which  would 
take  effect  only  upon  the  death  of  Otto  Peter- 
son, should  fafs  wife  survive  him. 

The  sections  of  the  Revised  Statutes  of 
180S  of  this  state  relating  to  homesteads,  so 
far  as  material  here,  are  as  follows : 

"Sec.  1147.  A  homestead  consisting  of  lands 
and  appurtenances,  which  lands  may  be  In 
one  or  more  localities,  not  exceeding  In  value 
with  the  appurtenances  and  Improvements 
thereon  the  snm  of  fifteen  hundred  dollars 
for  tbe  head  of  the  family,  and  the  furtber 
snm  of  five  hundred  dollars  for  bis  wife, 
and  two  hundred  and  fifty  dollars  for  each 
other  member  of  his  family,  shall  be  exempt 
from  Judgment  Hen  and  from  execution  or 
forced  sale^  excqit  as  provided  In  this  title. 

"Sec.  114a  If  the  homestead  claimant  Is 
married,  the  homestead  may  be  selected  from 
the  separate  property  of  tbe  husband,  or, 
with  the  consent  of  the  wlfe^  from  her  sepa- 
rate property. 

"Sec.  1149.  Any  person  who  Is  the  bead  of 
a  family  may  make  a  declaration  of  home- 
stead in  the  manner  provided  In  the  next 
two  sections,  but  a  failure  to  make  such 
declaration  shall  not  Impair  the  homestead 
right 

"Sec.  116(K  la  order  to  record  a  homestead, 
the  biuband  or  other  head  of  the  family,  or. 
In  ease  the  husband  has  not  made  such  selec- 
ti<m,  the  wife  mnst  necnto  and  at&sowle^ee 
a  declaration  of  hmnestead,  and  file  the  same 
toT  record  In  the  office  of  the  recorder  of  the 
connty  or  counties  m  which  the  land  Is  sit- 
uated. 

"Sec  1151.  The  declaration  of  homestead 
must  contain :  (1)  A  stetement  showing  the 
person  making  It  to  be  the  bend  of  a  family; 
or,  when  the  declaration  la  made  by  the  wife, 


showing  that  her  bosbaiid  has  not  made  ancb 
declaration.  <2)  A  deecrlptlon  of  the  prem- 
ises.  aSi  An  estimate  of  their  cash  value." 

The  foregoing  provlrions  vt  our  statutes  re- 
lating to  the  exemption  and  selection  of  home- 
steads are.  In  the  main,  taken  from  the  Re- 
vised Oode  of  North  Dakota  of  1890,  section 
8008  of  which  is  as  follows :  "Tlie  homestead 
of  a  married  person  cannot  be  otmv^ed  or 
incumbered,  unless  the  instrument  by  which 
It  is  conv^ed  or  incnmbered  is  executed  and 
acknowledged  by  both  husband  and  wife." 
The  Codes  of  California,  Iowa,  NAraska,  and 
several  othw  states  contain  provisions  almost 
identical  with  section  8008  of  the  Revised 
Code  of  North  Dakota  of  180ft  Tbe  coorts 
of  those  states  have  uniformly  held  that 
under  this  provision  a  husband  cannot  legally 
Incumber  the  homestead,  nnlen  his  wife 
Joins  In  the  ezecnti<ni  and  adcnowledgment 
of  such  conveyance  or  incumbrance  Section 
1155  of  the  Revised  Statutes  of  Utah  of  1808. 
provides:  "If  the  ownor  la  married,  no  con- 
veyance or  Incumbrance  of,  or  contract  to 
conv^  or  Incumber,  the  pr^nlses  $eteete4 
and  recorded  or  a  Jtomeatead  prior  to  tho 
time  of  such  convevanee,  ^iCHmbronce,  or 
oontract,  is  valid  unless  both  tbe  huSband 
and  wifa  Join  In  tbe  execution  of  the  same.** 
By  a  comparison  of  tbis  provlsltm  of  the 
statutes  of  this  stete  with  the  correspondli^ 
provision  of  tbe  Codes  of  ibe  states  mention- 
ed. It  will  be  seen  that  tbat  portion  of  section 
11B5  of  our  Code  which  we  have  Italicized  Is 
not  Incorporated  In  tbe  provision  of  tbe  Codes 
relating  to  tbe  same  matter  of  the  states  re- 
ferred to.  Therefbre,  the  decisions  of  those 
states  bearing  upon  the  decisive  question  un- 
der consideration,  viz.,  tbe  validity  of  tbe 
mortgage,  are  of  but  lltUe^  If  any,  value  as  a 
guide  In  eonstmli:^  section  1155  of  our  own 
Codfc  It  would  seem,  however,  that  If  ttie 
Legislature  had  Intmded  this  section  to  re- 
ceive the  same  construction  as  Is  given  the 
corresponding  section  of  tbe  Codes  of  tbe 
states  mentioned,  It  would  not  have  limited 
tbe  cMiveyances,  Incumbrances,  eta,  therein 
mentioned  to  such  premises  only  as  may  be 
''selected  and  recorded  as  a  homestead  prior 
to  the  time  of  such  conveyance,"  eta  It  te 
a  welT-settled  mle,  and  one  that  has  been 
recognteed  and  followed  In  this  state,  that 
a  married  man  who  holds  the  1^1  title  to 
tbe  homestead  may,  unless  prohibited  1^ 
statute,  convey  or  Incumber  such  homestoad 
(subject  to  tals  wife's  one-tblrd  Interest  In 
case  she  survives  him),  without  the  wife 
Joining  in  the  execution  of  the  Instmment 
Cook  V.  Hlgley,  10  Utah,  228,  S7  Pac.  336; 
15  A.  &  E.  Enc.  Law  (2d  EM.)  665-606; 
Waples,  Homestead  &  Bxemp.  870;  Though 
son,  Homestead  &  KxCTip.  230. 

The  foregoing  provisions  of  the  statute  do 
not  confer  upon  the  wife  a  vested  estate  or 
property  right  In  the  premises  claimed  as 
a  bomeRt^ad  when  such  premises  are  owned 
by,  and  the  1^1  title  thereto  la  in,  the  hus- 
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tend.  A.ftBBiic:I«Bw(ZaBa.)66S.  "The 
wife  has  not  an  estate  In  bomest^d  during 
tb»  life  of  tba  husband,  bnt  a  mere  right  of 
occupancy,  or  the  ri^t  to  have  same  exempt- 
ed from  her  hnsband's  debts,  except  when 
abe  vnites  In  the  eonv^ruicek  with  pctry  ei^ 
amInatJim;  bn^  1^  uniting,  die  does  not  con- 
an  estate  of  Trblch  she  Is  s^sed,  bnt 
merely  consenta  that  her  bnsband  may  con- 
rey  hla  estate^  ao  aa  to  Tralve  her  right  to 
an  exelnptlan.'*  Greath  t.  Creath,  86  Turn. 
669,  8  B.  W.  847.  In  the  ease  of  Oee  t. 
Moore^  14  GaL  4T2,  this  same  qnestum  was 
Involred  (the  nature  and  e:^ait  of  the  wife's 
Interest  In  the  homestead),  and  In  the  course 
nt  the  opinion  In  that  case  the  conrt  say: 
"It  is  the  alienation  by  the  owner,  it  a  mar> 
ried  man,  whidi  the  statute  declares  shall 
be  Inralld  without  the  signature  <tf  the  wlfa. 
7%e  power  of  allmatlon,  and  not  the  nature 
of  the  hnsband'aeBtateh  Is  thns  affected.  And 
this  power  Is  restricted  only  so  far  aa  It  may 
be  neceassry  for  the  protection  of  the  home- 
stead. The  Invalidity  only  goes  to  the  ex- 
tent essenUal  to  this  object  The  husband 
can  neither  mortgage,  sell,  or  otherwise  alien- 
ate the  homestead,  without  the  signature  of 
the  wife,  so  as  to  derive  thraaselves  of  the 
benefit  ctf  the  humane  and  wise  proTisIons  of 
tiw  law.  For  this  purpose,  the  reetrlctlon 
was  designed,  none  other.  Subject  to  the 
protectlou  thus  extoided,  the  absolute  power 
of  the  husband  continues.  In  Jennesa  ▼.  Cut- 
ler, 12  Kan.  COO;  It  is  said;  **It  requires  no 
Instnmuait  In  writing  to  create  such  an  iUf 
terest,  nor  does  does  It  require  any  Instm- 
ment  In  writing  to  destn^  it  A  merely  go- 
ing upon  the  premises,  and  occupying  the 
same  as  a  homestead,  will  create  the  Interest 
Hie  abandonment  of  the  premises  as  a  home- 
stead win  destroy  the  Interest;  and,  tf  the 
wife  should  die  while  occupying  the  premises 
as  a  hQmestead,  she  would  hare  nothing  tliat 
would  descend  to  her  heirs,  or  go  to  her 
executors  or  administrators,  and  nothing  that 
she  could  derlse  or  bequeath.  The  whole 
estate  would  continue  to  belong  to  her  hus- 
band, and  att&  her  death  he  could  sell  and 
convey  the  same  by  a  deed  executed  by  him- 
self alonft"  Smith  v.  Sherck.  60  Ulss.  491 ; 
Godfrey  v.  Thornton.  46  Wis.  677.  1  N.  W. 
862 ;  Stewart  v.  MacKey,  16  Tex.  56,  67  Am. 
Dec  60B;  Howe  v.  Adams.  28  Vt  541. 

The  only  restrlctloDs  placed  upon  a  mar- 
ried man  In  this  state  to  prevent  him  from 
disposing  of  or  incumbering  the  homestead, 
without  bis  wife  Joining  In  the  execution  of 
the  instrument  by  which  It  Is  sought  to  con- 
vey or  Incumber  such  homestead,  are  con- 
tained in  section  1155.  As  we  have  hereto- 
fore observed,  this  section  renders  a  convey- 
ance or  incumbrance  of  a  homestead  by  a 
married  man  void  only  when  such  homestead 
has  been  selected  and  recorded  prior  to  such 
conveyance  or  Incumbrance,  and  both  hus- 
band and  wife  have  not  joined  In  the  execu- 
tion of  the  Instrument  by  which  the  home- 


stead Is  conveyed  ov  fncumbered!  bot  tbs 
statute  nowhere  problblte  tiw  huirtiand,  when 
be  holds  the  legal  title  *  to  the  homeataad, 
from  conveybig  w  Incumbering  It  when  no 
declaration  of  homestead  hu  been  made 
and  recorded  as  provided  in  sections  1150  and 
1161,  supra.  While  It  Is  evident  that  the 
Lei^alature  Intended  to  place  It  within  the 
poww  of  tbe  wife  to  protect  the  home,  when, 
because  of  tbe  husband's  Improvidence,  finan- 
cial misfortune^  or  for  any  other  reason,  he 
seeks  to  cottv«y  or  Incumber  the  homestead 
without  her  concurrence,  we  think  It  Is  also 
•pparoit  tlut  under  tiie  provision  of  section 
1166,  In  order  for  the  wife  to  eacerdse  tbe 
right  thns  glv«i  btt,  she  most  execute  and 
acknowledge  a  declaration  of  homestead  and 
file  tbe  same  for  record  as  provided  In  sec- 
tions 1150-and  llSl.  In  tbe  case  before  us 
no  declaration  of  homestead  was  made  and 
recorded  by  either  the  buiibana  w  wlf& 
Therefore  the  mortage  under  oocslderation 
was  valid,  and  the  fOredosore  and  sale  of 
the  premises  transferred  the  title  from  tba 
mortgagor  to  tbe  mortgagee,  subject  to  the 
right  of  redemption  and  to  tbe  intrarwier^ 
(wife  of  mortgager's)  one-tblrd  Interest 
should  she  survive  her  husband,  the  mortgag- 
cr. 

Tbe  judgment  la  afiirmed,  wltti  costL 

BABTCH,  <a  J.,  concurs. 

STBAUP,  J.  (concurring  In  part;  dissent- 
ing in  port).  I  concur  In  tbe  judgment  to 
the  extent  of  holding  the  mortgage  valid  ao 
far  as  It  affects  the  defendant  Otto  PetOHKm, 
but  dissent  from  the  holding  that  the  mort- 
gage Impaired  or  defeated  the  right  of  the 
lotervraer,  EUen  Peterson,  to  claim  and  pre- 
serve the  homestead,  or  that  the  mortgage 
was  at  all  binding  upon  her,  or  that  it  in 
any  way  affected  any  of  her  rights.  It  may 
be  conceded  that  a  mortgage  executed  only 
by  a  married  man  upon  a  homestead  not 
selected  and  not  recorded  Is  not  void  as  to 
him,  as  it  would  he  If  the  homestead  were 
selected  and  recorded,  and  that  he  may  law- 
fully mortgage  whatever  interest  he  may 
have  In  and  to  the  property.  But  be  can- 
not, by  his  act  alone,  mortgage  or  convey 
any  right  or  Interest  that  tbe  wife  maj  have 
in  and  to  the  homestead  aought  to  be  mort- 
gaged or  conveyed.  The  undisputed  evidence 
shows  that  the  realty  In  question  was  the 
only  real  estate  owned  or  possessed  by  the 
Petersons,  that  It  did  not  exceed  $800  In 
value,  that  at  the  time  of  the  execution  of 
the  mortgage  and  long  prior  thereto  tbe  prop- 
erty was  and  had  been  occupied  by  them  as 
their  home  and  residency  that  the  defend- 
ant was  a  married  man  and  that  the  inter- 
vener was  his  wife,  and  that  all  these  facte 
were  known  to  the  plalntlfT  at  the  tme  of 
the  execution  of  the  mortgage.  It  is  con- 
ceded by  Justice  McCarty  that  the  husband 
alone  by  his  deed  of  conveyance  cannot  de- 
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feat  or  Impair  the  wife's  statutory  interests 
glveD  her  in  lieu  of  dower  In  and  to  the  real 
estate  possessed  by  liim  at  any  time  during 
the  marriage.  Now  the  homestead  statute 
gives  the  wife  as  well  as  the  husband  the 
right  to  claim  and  preserve  the  homestead. 
In  addition  to  the  sections  of  the  statute 
quoted  by  Justice  McOARTY,  section  1152 
provides:  "It  shall  be  the  privilege  of  either 
the  husband  or  the  wife  to  claim  and  select 
a  homestead  to  the  full  extent  prescribed  in 
this  title,  on  the  failure  of  the  other,  being 
the  Judgment  debtor,  to  make  such  claim  or 
selection."  It  is  not  claimed  that  the  hus- 
band made  any  kind  of  claim  to  this  or 
to  any  other  realty  as  a  homestead,  or  that 
the  Peteraons  owned  or  possessed  any  other 
realty.  The  right,  then,  which  is  given  to 
the  wife  by  the  homestead  statute  to  claim 
and  preserve  the  homestead  cannot  be  de- 
feated or  impaired  by  a  mortgage  executed 
alone  by  the  husband  and  to  which  she  had 
not  given  her  consent  So  far  as  affecting 
her  Interest,  she  had  the  same  right  to  claim 
and  preserve  the  homestead  as  though  the 
mortgage  bad  not  been  given.  All  that  sec- 
tion 1165,  declares  is  that  no  conveyance  by 
a  married  man  of  a  homestead  selected  and 
recorded  Is  valid,  unless  both  the  husband 
and  the  wife  Join  in  the  execution  of  the 
same ;  that  is,  If  the  Instrument  in  such  case 
is  not  executed  by  both,  it  is  absolutely  void, 
even  as  to  the  married  person  who  alone  ex- 
ecuted It.  But  the^  section  cannot  be  con- 
strued to  mean  that,  If  It  is  otherwise  execut- 
ed alone  by  the  husband  and  under  condi- 
tions so  as  to  be  binding  upon  him,  there- 
fore it  is  also  binding  upon  another,  who 
did  not  execute  it,  and  who  has  a  right  or 
Interest  in  and  to  the  thing  conveyed.  Un- 
der such  circumstance  he  can  convey  what- 
ever Interest  be  may  have  in  and  to  the 
property,  but  he  canuot,  by  his  act  alone, 
impair  or  defeat  whatever  right  the  wife 
has  to  claim  and  preserve  the  homestead,  or 
any  otiier  right  which  she  may  have  In  and 
to  the  property.  Mr.  Waples,  in  his  work 
on  Homestead  and  Exemption,  on  page  546, 
says:  "The  owner  cannot  waive  any  vest- 
ed rights  of  his  wife  and  children.  When 
by  law,  through  his  dedication  of  his  own 
property  as  a  homestead,  they  become  en- 
titled to  certain  rights  or  Interests  In  It,  he 
alone  cannot  deprive  them  of  It  by  any  agree- 
ment to  forego  claiming  exeuiption.  Where 
'estate  of  homestead'  Is  created  with  this  ef- 
fect In  favor  of  the  wife,  and  where  bene- 
ficiaries other  than  the  owning  head  of  the 
family  have  such  rights,  interests,  or  privi- 
leges conferred,  though  there  be  no  such 
'estate'  recognized,  the  owner  alone  cannot 
Waive  exemption  to  their  injury.  No  such 
act  on  the  part  of  a  husband  or  father,  or 
of  a  wife  or  widow,  or  of  any  person,  as 
might  estop  him  or  her  personally  from 
claiming  n  homestead  right,  can  possibly  de- 
bar others,  who  have  rights  therein,  from 
their  interest" 


The  case  of  Cook  r.  HIgley.  10  Utah,  228, 
37  Pac.  336,  iB  cited  to  support  the  doctrine 
that  the  husband  can  convey  "bis  honiestead 
without  the  wife's  consent,  subject  only  to 
her  dower  right  on  his  death."  That  ruling 
was  made  under  the  exemption  or  homestead 
statute  of  1888.  Thereunder  no  one  but  "tlie 
debtor  who  was  the  head  of  a  family"  could 
claim  the  exemption  or  benedt  of  a  homestead. 
The  wife  herself,  unless  she  was  the  debtor 
and  the  head  of  a  family,  was  given  no  right 
whatever  to  lay  any  kind  of  claim  to  the 
homestead,  and  had  no  right  or  interest  in 
or  to  the  property,  except  the  right  of  dower. 
In  construing  and  speaking  of  that  statute, 
the  court  said:  "Therefore,  Independently 
of  the  husband,  who  Is  the  head  of  the 
family,  the  wife  has  no  claim  upon  the  home- 
stead, BO  long  as  he  Is  living,  except  her 
right  of  dower,  unless  it  be  her  separate 
property."  That  statute  ts  very  unlike  the 
one  here  under  consideration.  If  not  by  the 
very  letter,  certainly  in  spirit,  the  statute 
which  we  now  have  expressly  gives  the  wife 
the  right  to  claim  and  preserve  the  home- 
stead, and  I  cannot  see  bow  the  mortgage 
not  signed  nor  consented  to  by  her  can 
Impair  or  defeat  that  right  It  is  conceded 
by  Justice  McCARTT  that  this  statute  gave 
the  wife  a  right  to  claim  the  homestead,  and 
that  the  Legislature  Intended  to  place  It 
within  the  power  of  the  wife  to  protect  the 
home  against  the  improvidence  or  misfortune 
of  the  husband,  or  where  he,  for  any  other 
reason,  sought  to  convey  or  incumber  the 
homestead  without  her  concurrence ;  but  that. 
In  order  that  she  may  do  so,  under  the  cir- 
cumstances of  this  case,  it  was  a  prerequisite 
that  she  make  and  record  a  declaration. 
Had  she  made  and  recorded  a  declaration, 
then,  of  course,  the  mortgage  would  have 
been  absolutely  void,  even  as  to  the  husband 
who  alone  executed  it.  But  what.  Is  the 
wife's  right  with  respect  to  dalming  the 
homestead  when  no  declaration  was  made 
and  recorded,  and,  for  that  reason,  the  mort- 
gage held  valid  and  binding  as  to  the  hos- 
band?  To  say  that  she  is  barred  from  claim- 
ing the  homestead  under  such  circumstance 
is  because  she  failed  to  make  and  record 
a  declaration,  not  because  the  mortgage  w^as 
given.  As  to  her,  the  mortgage  has  nothing 
to  do  with  It  To  say  that  nnder  each  cir- 
cumstance Bhe  la  barred  from  claiming  the 
homestead  Is  to  say  that  no  one  can  claim 
a  homestead  unless  a  declaration  has  been 
made  and  recorded.  This  the  statute  does 
not  mean,  for  it,  In  express  terms,  declares, 
in  section  1149,  that  a  failure  to  make  a 
declarotion  shall  not  Impair  the  homestead 
right  And  I  do  not  und^tand  the  Intended 
effect  of  the  decision  of  tbo  majority  court 
to  be  that,  unless  a  declaration  is  made  and 
recorded,  a  claimant  fs  barred  from  claiming 
a  homestead,  but  that  because  of  the  execu- 
tion of  the  mortgage  by  the  hnshand,  the 
wife  Is  not  In  position  to  claim  and  preserve 
the  homestead,  because  a  declaration  was 
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not  made  and  recorded  TblB  court; 

la  sereral  caHea,  b&a,  under-  tbe  statute  of 
1896,  wbfch  provided  for  tbe  exemption  of 
a  homestead  "to  be  selected  by  a  Jodgmpnt 
debtor  consisting  of  land  and  appurtenances," 
that  the  homestead  claimant  was  not  re- 
qnli-ed  to  formallj  select  the  premJaes  as  a 
homestead,  but  that  tbe  selection  of  the 
homestead  Is  snfiSdently  manifested  by  the 
fact  of  ownership,  residence,  use,  or  occupa- 
tlon,  and  that  a  sale  thereof  under  execu- 
tion may  be  set  aside.  Kimball  T.  Lewis, 
17  Utah,  381.  53  Pac.  1037;  Kimball  t.  Salis- 
bury. 19  TItab,  161,  66  Pac.  973.  It  was, 
however,  urged  by  counsel  on  argument  that 
a  distinction  should  be  made  between  those 
cases  and  the  one  at  bar  because  they  were 
execution  sales,  while  this  is  a  foreclosure 
sale.  The  language  of  the  statute  Is  that  a 
homestead  consisting  of  lands,  etc.,  Is  exempt 
"from  execution  or  forced"  sale.  So  far  as 
the  wife  is  concerned,  a  sale  of  property 
on  foreclosure  of  a  mortgage  not  signed  nor 
consented  to  by  her  Is  Just  as  much  a  forced 
sale,  and  an  Involuntary  alienation,  as  is 
an  execution  sale.  Here  the  property  was 
not  charged  with  a  Hen  and  right  of  sale 
by  any  act  on  her  part,  or  with  her  eon- 
sent  As  to  her  status,  she  is  In  no  worse 
position  than  If  the  husband  had  voluntarily 
confessed  Judgment  on  a  note,  and,  for  value, 
waived  all  exemptions  and  benefits  of  home- 
stead. 

The  necessary  effect  of  the  decision  of  the 
majority  court  ousts  the  possession  of  the 
defendant  and  of  his  family  at  the  expira- 
tion of  redemption,  and  lets  the  purchaser 
In  with  all  right  of  title  and  possession,  save 
alone  tbe  wife's  indioate  or  statutory  In- 
terest given  her  In  Ueu  of  dower,  which  can 
only  be  asserted  on  the  death  of  the  husband. 
▲  boldlng  whldi  leads  to  audi  a  result,  I 
think,  subverts  rather  than  accomplishes  the 
purpose  of  the  statute,  which  Is  Intended  to 
secure  and  protect  the  borne,  not  only  tor 
the  benefit  and  protection  of  the  husband,  or 
the  head  of  the  family,  bat  also  for  the  bene- 
flt  and  protection  of  the  wife  and  children 
as  well  and  as  a  means  of  their  support, 
and  Is  Intended  to  give  tbe  wife  a  prlvll^e 
or  rlgbt  to  lay  claim  to  and  preserve  tbe 
home  for  herself  and  family.  However,  the 
decree,  as  made  the  lower  court,  prob- 
ably did  not  prejudice  the  right  of  tbe  Inter- 
vener, for  the  decree  and  the  order  of  sale 
were  subject  to  "any  and  all  legal  rights" 
which  she  may  have  In  and  to  tbe  proper- 
ty, and  that  her  "rights  to  tbe  said  premises 
and  every  part  thereof"  are  not  to  be  af- 
fected by  the  decreew  3%e  court  ought  to 
have  defined  and  adjudicated  what  those 
rights  are.  Neither  by  the  findings  nor  the 
decree,  or  otherwise,  did  It  do  so.  But  the 
majority  court  has  defined  and  adjudicated 
them  to  be  that  only  of  a  dower  right,  from 
which  I  dissent 
85  P.— 28 


(SO  Utah,  401) 
STATE  V.  WINSIiOW. 

(Supreme  Court  of  Utah.   May  12,  1906.) 

1.  (jBIHInai,  Law  —  Expert  Testimony  — In- 
cBsr— FoacmLE  Iktebcoubse.  , 

Where,  in  a  prosecution  for  incest,  the  fe- 
male testified  that  tbe  intercourse  was  by  force, 
txpert  testimony  tending  to  show  that  there  baa 
been  a  forcible  penetration  o£  the  vagina  was  ad- 
missible. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  }  1060.] 

2.  IkCSST— EVZraNCB— CiniFLAINT  BT  PfiOSBCn- 
TBIX. 

Where,  In  a  prosecution  for  incest,  the  fe- 
male testified  that  the  act  was  committed  with 
force,  and  against  her  wUI.  testimony  that  she 
had  made  a  complaint  shortly  after  the  offense 

was  admissible. 
8.  Saue. 

In  a  prosecution  for  incest,  a  question  as  to 
whether  prosecutrix  had  made  complaint  of  her 
father  having  had  carnal  knowledge  of  her  was 
objectionable,  because  assuming  and  stating  the 
name  of  the  accused. 

4.  Incest  —  Blements  or  Offense  —  Inteb- 

COOBSB  BT  FOBCI. 

Under  Rev.  St  1898,  |  4211,  dedaring  that 
if  any  person  related  to  another  person  within 
the  fourth  degree  of  consanguinity  shall  have 
sexual  intercourse  with  such  other  related  person 
with  knowledge  of  the  relationship  the  person 
BO  offending  snail  be  deemed  guilty  of  incest,  a 
father  having  intercourse  with  his  daughter  may 
be  convicted  of  incest,  though  the  daughter  did 
not  consent  and  the  intercourse  was  had  by 
force. 

[Ed.  Note.— For  cases  In  point,  see  vol.  27, 
Cent.  Dig.  Incest,  i  6.] 

6.  iNDicTiEXNT— Incest— Conviction  or  At- 
tempt. 

Under  Rev.  St.  1898,  |  4808,  declaring  that 
the  jury  may  find  the  defendant  guilty  of  any  of- 
fense necessarily  included  in  that  with  which  he 
is  charged  or  of  an  attempt  to  commit  the  of- 
fense, a  person  indicted  for  incest  may  properly 
he  convicted  of  an  attempt  to  commit  that  crime. 

Appeal  from  District  Court  Second  Dis- 
trict; J.  A.  Howell,  Judge. 

J.  H.  Wlnslow,  Jr.,  was  convicted  of  at- 
tenipt  to  commit  incest,  and  appeals.  Af- 
firmed. 

Henderson  &  MacMlUen,  for  appellant  M. 
A.  Gruden,  Atty.  Geo.,  and  Geo.  Halverson, 
Dlst  Atty.,  tor  the  Stat& 

STRAUP,  J.  1.  The  defendant  was  con- 
victed of  an  attempt  to  commit  Incest  on  his 
daughter,  then  between  11  and  12  yea»  of 
ag&  At  the  time  In  question  the  defendant 
occupied  a  cot  In  a  sleeping  room,  and  his 
daughter,  with  several  suwUer  childreD,,  oc- 
cupied a  bed  In  the  same  room.  Defend- 
ant's wife,  who,  about  two  we^s  prior  to  the 
commission  of  tbe  offense,  was  confined,  oc- 
cupied, with  an  attendant,  an  adjoining  room. 
On  the  evening  In  question  the  defendant  had 
retired  and  when  his  dav^bter  entered  the 
room,  also  to  retire,  and  commenced  undress- 
ing, he  called  to  her  to  lie  down  with  bim. 
She  did  so.  He  caressed  her  and  ttien  un- 
pinned and  raised  her  garments  and  attempt- 
ed to  have  sexual  Intercourse  with  her.  She 
said  he  penetrated  her  "about  that  far/'  (indi- 
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eating)  which  counsel,  on  crosB-examiBatlon, 
Bald  was  aboat  three-quarters  of  an  inch, 
and  she  said,  "about  that"  She  testified  that 
ahe  did  not  consent  to  the  act,  and  tried  to 
pull  away  from  the  defendant  but  was  unable 
to  do  BO  because  be  held  her;  that  he  attempt- 
ed Intercourse  with  her  the  second  time, 
and  then  dropped  off  to  sleep;  she  said  It 
hurt  her,  but  she  did  not  call  out  to  her  moth- 
er because  she  was  frightened.  After  the 
second  attempt  she  left  bis  cot,  and  sat  on  ber 
bed  thinkhig  whether  she  should  tell  her 
mothw.  After  a  few  minutes  she  went  into 
her  mother's  room  and  told  ber.  Her  mother 
asked  her  to  go  with  her  into  the  defoidant's 
room  and  there  repeat  in  his  presence  what 
she  had  said  to  her.  At  first  the  girl  hesitat- 
ed because  of  her  excitement  and  fear  of 
the  defendant,  but  finally  did  so.  The  defend- 
ant said,  "I  didn't,  did  t..Mandy?"  She  said 
that  he  did.  The  defendant  arose,  knelt  be- 
fore his  wife  and  b^sed  torglTenesa.  She 
told  him  to  take  his  -bed  and  go  In  the  kltehen. 
The  defendant  went  Into  the  kitchen  and 
there  walked  back  and  forth  crying  and  call- 
ing himself  names.  The  chief  of  police  and 
several  other  officers  testified  that  the  defend- 
ant, at  the  lime  of  bis  arrest  said  that  he 
bad  attempted  to  have  intercourse  with  his 
daughter,  but  thai  tiionght  of  the  wnmg  he 
was  doing,  and  quit 

2.  The  first  error  assigned  relates  to  the  ad- 
mission of  testimony.  Dr.  Forbes,  on  behalf 
of  the  state,  testified  that  he,  on  a  certain 
date,  which  was  five  or  six  days  after  the 
offoise  was  allied  to  have  been,  committed, 
made  an  examination  of  the  vaginal  parts  of 
die  prosecutrix  and  was  asked  to  state  what 
he  observed  about  their  condition.  This  was 
objected  to  as  beii^c  irrelevant  Incompetent, 
and  Immaterial  "for  the  reiuon  that  you  can- 
not prove  Incest  in  this  manner.**  The  objec- 
tion being  overruled,  the  witness  answered, 
thattherewasasuperfldal  Inflammation  of  the 
mncns  membrane  of  the  vaj^na  or  the  en- 
trance to  It,  an  Irrltetlon  or  redness  and  a 
soreness.  On  cross-examination  he  said  that 
the  Inflammation  extended  as  far  as  he  conM 
observe;  that  he  thought  it  not  possible  for  a 
full  grown  man  to  enter  the  vagina  very  far, 
but  that  It  inlght  be  dona  for  three-quarters 
of  an  Inch;  and  that  he  couldn't  tell  whoi 
the  injury  which  caused  tbelnfiammation  took 
place,  or  what  caused  It  Thorenpon  a  mo- 
tion was  made  to  have  the  testimony  stricken, 
which  was  also  overruled.  It  Is  now  claimed 
by  a^hant  that  incest  Involves  a  voluntary 
connection,  and,  while  this  evidence  might  be 
material  and  competent  in  rape,  It  la  Immate- 
rial and  Incompetent  in  Incest,  and,  further, 
because  It  was  not  shown  that  the  girl  was 
In  the  same  condition  at  the  time  of  the  ex- 
amination as  at  the  time  of  the  commission 
of  the  otCmae.  We  see  no  force  to  these  oIh 
lections.  The  teaUmony  was  properly  receiv- 
ed as  tending  to  corroborate  the  statement  of 
the  prosecutrix  that  her  person  bad  been 
violated.  The  time  was  not  so  remote  but 


ttiat  a  Jury  might  say  It  was  the  defendant's 
act  that  caused  the  condition  of  the  prosecu- 
trix as  described  by  the  witness.  People  v. 
St^atton.  141  Cal.  604,  75  Pac  107;  Common- 
wealth V.  Lynes,  142  Mass.  677,  8  N.  El  408, 
56  Am.  Bep.  709. 

3.  Mary  Eastman,  a  witness  on  behalf  of 
the  state,  was  asked:  "Did  Amanda  Win- 
slow  [the  prosecutrix]  make  any  complaint  to 
you  at  any  time  about  her  father  having  any 
carnal  knowledge  of  her?"  Over  defendant's 
general  objection,  she  answered,  "Yes,  sir." 
She  did  not  remember  the  date,  but  said  that 
she  remembered  the  day  that  the  girl  went  to 
the  doctor's  office  and  that  it  was  three  or 
four  days  before  that  The  witness  could  not 
remember  whether  the  prosecutrix  told  her 
the  day  it  (the  Injury)  occurred.  On  croes- 
examination  she  said  that  she  Icnew  the  pros- 
ecutrix  went  to  the  doctor's  office  from  what 
she  told  her.  A  motion  was  made  that  all 
the  evidence  be  stricken.  Court:  "Z  think 
the  whole  may  go  out  excepting  that  portion 
concerning  a  complaipt  made  to  the  witness." 
Defendant's  counsel:  "About  the  injury?"* 
Court:  "About  the  Injury."  The  testimony, 
therefore,  left  standing,  was  to  the  effect  that 
the  prosecutrix  made  complaint  to  the  witness 
about  the  injury.  The  prosecutrix  having 
herself  been  a  witness  In  the  case,  the  state 
bad  the  right  to  show  whether  she  made  com- 
plaint of  injury,  wh^  and  to  whom,  and  had 
the  right  to  prove  such  fact  by  the  person  to 
whom  the  complaint  was  madew  State  v. 
Neel,  21  Utah.  165,  60  Pac.  610;  8  Greeileaf 
Ev.  8  213. 

The  appellant  conpedes  this  right  in  a  rape 
case,  but  denies  it  in  a  case  of  incest.  This 
might  well  be  true  In  a  case  of  Incest  where 
the  act  of  intercourse  was  a  concnrring  as- 
sent  of  both  parties  and  wh»e,  therefore, 
the  female  would  be  an  accomplice.  But 
here  the  prosecutrix  had  not  consented  as  a 
matter  of  fact;  and,  because  of  her  age,  un- 
der the  statute,  she  was  legally  Incapable  of 
yielding  consent  In  audi  a  case  we  perceive 
no  good  reason  why  the  rules  of  evidence 
here  under  consideration  do  not  obtain  the 
same  as  In  a  case  where  the  charge  is 
rape.  The  reasons,  as  stated  by  the  author- 
ities, rendering  this  kind  of  evidence  admls> 
slble  In  a  case  of  rap^  eqlialiy  exist  In  all 
cases  where  the  person  of  the  female  vna, 
or  was  attempted  to  be,  violated  forcibly, 
and  without  her  omBeut,  and  where  ^e  is 
not  an  accomplice.  It  Is,  however,  urged  by 
appellant  that  to  make  the  evidence  admis- 
sible it  must  be  part  of  the  res  gestee.  That 
is  not  the  rule.  What  the  complaint  Is  a 
part  of  the  res  gests^  then  not  only  the  fact 
ot  the  complahit  may  be  given  In  evidence, 
but  also  the  particulars  and  the  things  said 
and  done  as  a  part  thweof.  When  it  Is 
not  a  part  of  the  rea  gestse,  as  tbls  was  not 
then  (mly  the  fact  that  complaint  was  made 
of  the  Injury,  to  whmn  It  was  made  and 
when,  may  be  given,  exc^t  when  elicited  on 
croBB-examlnatloo,  or  by  way,  of  coD&rming 
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the  testimony  of  the  profiecotrlx  aft^  It 

has  beea  Impeacbed.  It  l8  admitted,  not  on 
the  theory  of  res  gestte,  but  aa  a  fact  cor- 
roborative of  the  testimony  of  the  prosecn- 
trlx.  State  t.  Neel,  anpra,  and  cases  cited. 
The  evidence  being  restricted  aa  it  was  by 
the  court,  no  error  was  made  in  the  ruling. 
While  It  was  not  shown  definitely  on  what 
day  the  complaint  was  made  to  the  witness, 
it  was,  howeTer,  sufficiently  made  to  appear 
to  have  been  recently  after  the  commission 
of  the  alleged  offense.  Besides,  no  objec- 
tion was  made  on  this  ground,  and  no  com- 
plaint Is  here  made,  that  the  evidence  lacks 
the  required  proof  that  the  complaint  was 
made  recently.  Again,  the  question  asked 
the  witness'  whether  the  prosecutrix  made 
complaint  of  her  "father"  having  carnal 
knowledge  of  her  is  objectionable,  under  the 
authorities,  because  assuming  and  stating  tbe 
name  of  the  person  who  committed  tbe  as- 
sault or  Injury,  Bean  v.  People,  124  111.  57G, 
IG  N.  B.  650;  Stephen  v.  State,  11  Ga.  225; 
People  V.  Lambert,  120  Cal.  170,  52  Pac.  307; 
Thompson  v.  State,  38  Ind.  39;  State  v.  Rob- 
ertson (La.)  58  Am.  Rep.  201;  1  Whaton 
Crlm.  L.  S  5(JG;  BIsh.  Crlm.  Pro.  But  no 
such  or  other  sufficient  objection  was  made. 
Bean  v.  People,  supra.  Nor  Is  there  any 
such  complaint  made  here.  Though  It  were 
conceded  to  have  been  objectionable,  we 
think  whatever  error.  If  any,  was  committed 
with  respect  thereto,  was  cured  by  the 
court's  striking  all  objectionable  matter. 

4.  It  Is  further  urged  that  the  court  ought 
to  have  directed  a  verdict  for  the  defendant, 
because  the  evidence  on  the  part  of  the  state 
showed  that  the  prosecutrix  had  not  yielded 
consent;  and,  therefore,  the  defendant  was 
guilty  of  rape  or  qn  attempt  to  commit  rape, 
and  could  not,  for  that  reason,  be  convicted 
of  incest  or  an  attempt  to  commit  incest. 
This  presents  the  question  as  to  whether  a 
defendant  charged  with  Incest  can  be  con- 
victed thereof  If  the  evidence  shows  that  he 
forcibly  had  carnal  knowledge  of  the  female, 
and  without  her  consent  It  seems,  -under 
some  statutes,  it  has  been  held  that  be  can- 
not be  BO  convicted.  DeGroat  v.  People, 
30  Mich.  124;  State  r.  Jarvla,  20  Or.  437,  28 
Pae  302,  23  Am.  St  Bep.  141 ;  State  v.  Bills. 
74  Mo.  385.  41  Am.  Rep.  S21.  This  conclusion 
is  reached  by  the  courts  in  the  foregoing  au- 
thorities largely  because  of  the  wording  of 
the  statute  defining  incest — shall  have  Inter- 
coarse  "together,"  or  with  "each  other," 
which,  they  say,  necessarily  Implies  a  con- 
current act  and  the  consent  of  both  parties; 
and  if  one  of  the  parties  is  compelled  by 
force  to  submit  to  the  act  there  can  be  no 
consent  of  such  party,  and,  therefore,  the 
act  cannot  be  committed  "together,"  or  with 
"each  other."  But  the  great  weight  of  au- 
thority Is  to  the  effect  that  when  tbe  Inces- 
tuous fornication  is  shown  to  have  been  com- 
mitted by  the  defendant  with  full  knowledge 
of  the  relatlonablp  between  himself  and  the 
otbw  partlelpan^  thon^  he  tued  force  In  tlie 


accomplishment  of  his  object,  he  may,  never- 
theless, be  convicted  of  the  crime  of  Incest 
If  the  female  be  not  guilty  because  of  a  want 
of  consent  to  the  act  it  does  not  change  the 
character  of  the  act  so  far  as  the  defendant  Is 
concerned,  if,  on  his  part  it  was  willingly 
and  knowingly  done.  He  must  be  held  to 
answer  for  the  consequences  of  his  own  act 
done  with  his  knowledge  and  consent  When 
the  defendant  with  full  knowledge  of  the 
relationship  between  himself  and  tbe  female, 
willingly  on  his  part  has  sexual  Intercourse 
with  the  female,  the  crime  of  Incest,  so  far 
as  he  Is  concerned,  is  complete.  His  own 
guilt  Is  not  made  to  depend  upon  tbe  mental 
condition  of  the  female.  The  defendant's 
guilt  here  Is  measured  by  his  knowledge  and 
Intent,  and  not  by  the  knowledge  and  intent 
of  his  daughter  on  whom  he  committed  the 
offense.  People  v.  Stratton,  141  Cal.  60^ 
75  Pac.  100;  People  v.  Kaiaer,  119  Cal.  450, 
51  Pac.  702;  Norton  v.  State.  106  Ind.  103, 
0  N.  B.  126;  State  v.  Nugent,  20  Wash.  622, 
50  Pac,  25,  72  Am.  St.  Rep.  133;  David  v. 
People,  204  III.  479,  68  N.  E.  540;  Smith  v. 
State,  108  Ala.  1,  10  South.  306,  54  Am.  St 
Rep.  140;  State  v.  Hurd,  101  Iowa,  391,  70 
N.  W.  013;  State  v.  Kouhus,  103  Iowa,  720, 
73  N.  W.  853 ;  Raiford  v.  State,  08  Oa.  672 ; 
Porath  V.  State,  90  Wis.  527,  63  N.  W.  1001, 
48  Am.  St.  Rep.  954;  Shelly  v.  State,  95  Tenn. 
152,  31  S.  W.  492,  49  Am.  St.  Rep.  926 ;  Com- 
monwealth V.  Bakeman.  131  Mass.  t>n,  41 
Am.  Rep,  248;  Schwartz  v.  State.  65  Neb. 
190,  91  N.  W.  100;  Bishop  Stat  Crimes,  i 
600.  We  are  also  led  to  this  conclusion  be- 
cause of  the  language  of  the  statute,  which 
is  unlike  those  where  the  conrts  hold  a  mu- 
tual consent  essential.  Section  4211.  Rev.  St 
1898,  defines  incest  as  follows:  "If  any  per- 
son related  to  another  person  within  and  not 
including  the  fourth  degree  of  consanguinity, 
computed  according  to  the  rules  of  the  civij 
law,  shall  ♦  •  ♦  have  sexual  intercourse 
with,  snch  other  so  related  person,  knowing 
her  or  him  to  be  within  said  degree  of  re- 
lationship, the  person  so  offending  shall  be 
deemed  guilty  of  incest"  Whatever  force 
there  Is  -to  tbe  argnmmt  that  mutual  con- 
sent  is  necessarily  Implied  by  the  use  of  the 
t^ms,  shall  have  sexual  Intercourse  "to- 
gether." or  with  "each  other."  It  does  not 
equally  apply  to  the  Utah  statute,  "have 
sexual  Interconrse  with,  such  other  so  re- 
lated person."  Baumer  v.  State,  49  Ind. 
644,  19  Am.  Rep.  691 ;  Norton  v.  States  supra. 
The  request  was  properly  denied. 

6.  It  Is  also  urged  that  the  defendant;  on 
tbe  charge  of  Incest,  cannot  properly  be  con- 
victed of  an  attempt  to  commit  Incest.  Sec- 
tion 4893,  Rev.  St.  1808,  provides:  "The  Jury 
may  find  the  defendant  guilty  of  any  offense, 
the  commission  of  which  is  necessarily  In- 
cluded In  that  with  which  he  Is  charged  In 
the  indictment  or  of  the  attempt  to  commit 
the  offense."  When  a  party  proceeds  far 
enough  In  the  perpetration  of  a  crime  as  to 
clearly  Indicate  hl>  Intmtlon,  coupled  wltb 
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an  attempt  to  carry  it  Into  effect,  and  there- 
after desists  01  falls  to  consummate  the  crime 
he  may  be  found  guilty  of  an  attempt  We 
■ee  no  reason  why  an  exception  should  be 
made  In  the  crime  of  Incest  None  Is  made 
by  the  statute,  nor  by  the  authorities.  It 
Is  said,  "an  attempt  to  commit  Incest  has 
been  said  to  contain  two  elements — an  eyil 
Intention  and  a  simultaneous  resulting  act 
which,  If  fully  performed,  would  constitute 
the  substantive  crime."  16  Am.  &  Eng.  Enc. 
L.  141.  The  authorities  generally  hold  that 
on  a  charge  of  Incest  the  defendant  may  be 
convicted  of  an  attempt  to  commit  incest 
State  V.  McGIlvery,  20  Wash.  240,  55  Pac. 
115;  People  v.  Gleason,  09  Cat.  859,  S3  Pac. 
1111,  87  Am.  St  Rep.  50;  State  v.  Decker, 
86  Kan.  717,  14  Pac.  283 ;  State  v.  Blythe,  20 
Utah,  381,  58  Pac  lloa  If  the  defendant  had 
sexual  Intercourse  with  his  daughter,  he 
committed  Incest  If  he  attempted  to  have 
sexual  Intercourse  with  her,  but  failed,  we 
see  no  reason  why  he  cannot  properly  be  con- 
victed of  an  attempt  to  commit  Incest  Here 
the  evidence  shows  the  defendant  with  a 
criminal  intent  to  commit  incest  proceeded 
to  the  extent  of  a  sexual  contact  even  to 
a  penetration,  as  some  of  the  evidence  shows. 

The  record  does  not  disclose  any  error. 
The  judgment  of  the  court  below  Is  Uierefore 
affirmed. 

McCAROnt,  J.,  concurs.  GAATOH,  C.  J., 
ooncura  In  result 


(SO  Vtth,  410) 

BRIGHAM  CITY  v.  CHASB. 
(Supreme  Court  of  Utah.   May  12,  1006.) 

1.  EhINENT    DOUAIIT  —  CONOEUNATTOn  PSO- 
CXEniNG  OwifEBSHIF  OF  LAND— PLBAniNa. 

A  person  who  had  filed  a  homestead  entry 
<m  a  tract  of  land,  and  thereafter  relinquished 
and  canceled  the  entry  pursuant  to  a  contract 
with  the  state  board  of  land  commlssioneni,  by 
which  they  agreed  to  select  the  lands  under 
grant  to  the  state  from  the  United  States,  to 

ftreserve  the  entryman's  rlght^  and  to  sell  the 
and  to  him  at  a  certain  pnce,  all  of  which  was 
done,  the  entryman  thereafter  remaining  in  pos- 
session of  and  claiming  the  land,  was  an  owner, 
within  Rev.  St  1898,  {  3594,  relative  to  con- 
demnation proceedings,  and  providing  that  the 
complaint  In  such  proceeding  must  contain  the 
names  of  tiw  owntn  of  the  property. 
SL  Sam— PABTIE8— Pebsons  CunuNO  In- 
TiBEST  in  Land. 

Under  Rev.  St  1898,  I  3595,  relative  to 
condemnation  proceedings,,  and  providing  that 
•11  persons  in  occupation  of  or  having  or  claim- 
ing an  Interest  in  the  property  sought  to  b« 
condemned  may,  though  not  named  In  the  com- 

frlaint  appear  and  defend  each  as  to  his  own 
nterest  it  is  not  necessary  that  the  complaint 
Jn  condemnation  proceeduiga  make  all  of  the 
owners  or  alleged  owners  parties. 

[Ed.  Kote. — For  cases  in  point  see  voL  18, 
Cent  Dig.  Eminent  Domain,  §  478.] 

8.  Same — Sale  Pendino  Proceedings. 

Under  Rev.  St  1898,  8  2020,  providing  that 
where,  during  the  pendency  of  a  suit  a  party 
transfers  bis  Interest  the  action  or  proceeding 
may  bt  continued  in  the  name  of  the  original 
parly,  the  sale  of  property  sought  to  be  oon- 
oemaed  af  tor  the  comownoement  of  the  coar 


damnation  proceedings,  does  not  require  the 
purchaser  to  be  made  a  party. 

[Ed.  Note. — ^For  cases  In  point  see  voL  18^ 
Cent  Dig.  Eminent  Domain,      478.  479- 

Appeal  from  District  Court  Box  Elder 
County;  before  Justice  W.  W.  Maughau. 

Condemnation  proceedings  by  Brigham  Oty 
against  George  R.  Chase.  There  was  Judg- 
ment for  plaintlO^  and  defendant  appeals. 
Affirmed. 

This  was  a  proceeding  Instituted  Brig" 
ham  City  against  the  defendant  for  the  pur- 
pose of  condemning  a  right  of  way  over  cer- 
tain lands  for  a  pipe  line.  It  la  alleged  In 
the  complaint  substantially,  that  the  pipe 
line  Is  being  constructed  by  the.  plaintiff  to 
convey  water  for  an  electric  light  plant  own- 
ed and  controlled  by  the  mmilclpnllty ;  that 
the  pipe  line  runs  across  land  occupied  by  the 
defendant  and  claimed  by  him  "by  vlrtae  of 
a  .certain  state  contract  of  sale";  that  the 
-land  sought  to  be  condemned  la  necessary 
for  a  public  nse,  the  width  desired  being  four 
rods;  that  without  it  the  plant  cannot  be  com- 
pleted, and  injury  will  reanit  to  the  munici- 
pality and  its  Inhabitants;  that  the  petitioner 
has  been  and  la  now  unable  to  agree  with  the 
defendant  upon  a  price  for  the  right  of  way; 
that  be  refuses  to  sell  the  use  of  the  same  at 
any  price;  that  it  Is  the  intention^  <m  the  part 
of  the  city,  to  complete  the  jdant  in  good 
faith;  uid  that  all  the  prdlmlnary  steps  r» 
Quired  by  law,  to  InsUtate  proceedings,  bave 
been  taken.  Tbe  location  of  the  right  of  way, 
and  the  value  of  the  land  to  be  condemned 
are  also  alleged.  To  these  ollegaUons  tbe  de* 
fendant,  In  his  answer,  entered  a  craeral 
denial.  At  tbe  trial,  upon  the  first  witness 
being  sworn,  Ibe  defendant  objected  to  pro- 
ceeding upon  the  merits,  baali^  the  obJectl<m 
on  the  ground  that  the  otnoplalnt  tolled  to 
confer  Juriadictlon  upon  tbe  court  to  proceed 
to  condemn  tbe  land  because  no  alleKation 
therein  contained,  "m  a  party,  the  name  of 
the  owner  of  the  land,"  aa  reqnirej  by  statute 
where,  the  owner  Is  known.  The  objection 
was  overruled,  and  tbe  court  proceeded  with 
the  trial.  The  point;  of  want  of  jurisdiction, 
was  again  made  by  motion  for  nonsait  and 
dismissal  of  the  action,  at  tbe  dose  of  the 
plaintiff's  testimony,  upon  tbe  grounds  that 
the  erldoKe  foiled  to  show  that  the  defend- 
ant, at  the  oonunencemoot  of  tbe  action,  bad 
any  title  or  interest  in  the  land  sought  to  be 
condemned ;  that  as  shown  b7  tbe  evidence, 
the  sole  owner  and  tbe  one  entitled  to  tbe 
possession,  was  the  United  Stat^;  that  It 
was  shown  that  the  owner  had  not  been  made 
a  party  to  the  action;  and  that  It  affirmatively 
appeared  from  the  evIdCTce  that  the  defend- 
ant "never,  at  any  time,  either  at  the  com- 
mencement of  the  action  or  down  to  tbe  time 
of  making  this  motion,  had  any  interest  or 
claim  upon  the  land  sought  to  be  condemned* 
which  vested  this  court  with  any  Jurisdiction 
to  make  any  order  or  Judgment"  respectlnic 
the  land.  The  motion  was  denied,  and  upon 
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the  defendant  declining  to  recognlee  the  juris- 
diction of  tbe  court  and  to  present  any  evi- 
dence upon  tlie  question  of  damages,  stating 
tliat  to  be  the  only  Issue  that  could  be  de- 
termined, after  the  denial  of  the  motion  for 
nonsuit  and  of  dismissal,  and  claiming  he  was 
not  entitled  to  damagee  and  that  the  court 
had  no  jurisdiction  to  assess  any  to  him,  the 
court  decided  that  the  property  was  subject 
to  condemnation,  and  necessary  for  the  public 
use  for  which  it  was  sought  to  be  condemned. 
Findings  of  fact  were  made  In  accordance 
with  the  allegations  of  the  complaint,  the 
court,  among  other  things,  finding,  "that  said 
land,  at  the  time  plaintiff  began  this  suit 
was  subject  to  the  right  of  eminent  domain, 
and  said  defendant,  George  R.  Chase,  was 
the  owner  and  occupant  thereof  and  had 
such  an  Interest,  property,  title,  and  right 
therein  as  was  subject  to  condemnation,  and 
was  and  Is  a  proper  and  necessary  party  to 
said  action."  Damages  in  the  sum  of  $25 
were  awarded  to  the  defendant,  the  amount 
of  land  condemned  being  4.2T  acres. 

Jno.  A.  Street,  for  appellant  B.  H.  Jonea 
and  W.  H.  King,  for  respondent 

BARTCH,  C.  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court 

The  decisive'  question  presented,  upon  this 
aj^eal,  is  whether  the  appellant  had,  at  the 
commencement  of  tb^  proceedings,  such  a 
claim  to  and  Interest  in  the  property,  as 
Tested  the  court  with  Jurisdiction  to  adjudi- 
cate the  matter  In  controversy  as  to  him. 
The  appellant  Insists  that  he  had  no  Inter- 
est In  the  premises  sought  to  be  condemned; 
that  the  title  thereto,  at  the  commencement 
of  the  proceedings,  was  In  the  United  States ; 
that  as  the  right  of  eminent  domain  could  not 
be  exercised  against  the  govemmoit,  no  juris- 
diction could  be  obtained  to  condemn  the 
right  of  way  by  suit  against  the  defendant; 
and  tliat  therefore  the  proceedings  and  Judg- 
ment are  void.  On  the  other  hand,  the  re- 
Bponct«£nt  contends  that  notwithstanding  the 
fact  that  at  tliat  time,  the  legal  title  to  the 
land  In  controversy  had  not  passed  from  the 
United  States,  the  appellant  had  such  an  In- 
twest  and  eqnitoble  owuer^p  in  the  land  as 
CDold  be  coodcmned  for  public  use  under  our 
laws. 

From  the  evidence  relating  to  the  ques- 
tion thus  presented  and  facts  found  by 
the  court  It  appears  that  at  the  time  of 
the  commencement  of  this  action  tbe  munic- 
IlMllty  was  constructing  an  electric  light 
plant,  for  the  purpose  of  lighting  its  streets 
and  furnishing  light  to  Its  inhabitants.  The 
plant  was  to  be  operated  by  water  power 
and  the  water  for  that  purpose  had  to  be 
-conveyed  from  Box  Elder  creek,  a  mountain 
stream,  by  means  of  a  pipe  line,  which  was 
constructed  along  the  mountainside  In  the 
canyon.  In  order  to  pres^-ve  the  grade  of 
the  pipe  line,  it  was  necessary  to  cross  the 
JfiDd,  in  controversy,  which  was  claimed 


by  and  In  the  possession  of  the  defendant 
and  was  mountainous  land,  steep  and  rocky. 
On  June  30,  1898,  the  defendant  Chase  filed 
a  homestead  entry  on  a  tract  of  govern- 
ment laud  which  Included  the  land  sought 
to  be  condemned.  On  February  4,  1899,  be 
relinquished  and  canceled  his  homestead  en- 
try. The  relinquishment  he  delivered  to 
the  state  board  of  laud  commissioners  and 
entered  Into  an  agreement  with  the  state 
wherein  the  state  agreed  to  file  his  relin- 
quishment and  select  the  land,  embraced 
within  the  homestead  entry,  under  Its  grant 
of  lands  from  the  United  States  for  the 
purposes  of  an  agricultural  college;  to  pre- 
serve the  defendant's  rights  to  the  land; 
and  to  sell  It  to  him  at  $1.25  per  acre, 
one-tenth  of  tbe  amount  to  be  paid  down 
and  the  balance  in  nine  annual  payments, 
the  defendant  agi'eeing  to  .  purchase  the 
same  and  pay  therefor  accordingly.  There- 
upon, on  the  same  day,  the  state  land  board 
filed,  in  the  land  office,  the  relinquishment 
and  a  solectipn  of  that  land  made  by  the 
board  under  the  Agricultural  college  lar  l 
grant  Thereafter,  on  February  8,  1S99,  ti.  > 
local  land  office  approved  and  allowed  the 
selection  and  forwarded  the  same  to  the 
Ceneral  Land  Office  at  Washington,  and  the 
state  land  board  filed  with  Its  records  the 
defendant's  agreement  and  appHcotion  to 
pm'chase.  On  September  16,  1902,  these  pro- 
ceedings for  condemnation  were  Instituted, 
by  the  filing  of  the  complaint  and  serv- 
ice upon  the  defendant  and  an  order  made 
permitting  the  plaintiff  to  occupy  the  prem- 
ises for  the  purpose  of  constructing  its  pipe 
line.  At  that  time  the  defendant  was  In 
possession  of  the  tract,  had  worked  upon  It 
and  made  some  Improvements  on  part  of  it 
but  not  on  the  strip  In  controversy,  among 
the  same  being  a  small  ditch  to  irrigate 
a  parcel  of  bis  land.  He  bad  some  fruit 
trees  and  a  small  vlneyni-d  thereon, 
claimed  to  be  the  owuer  of  the  tract  and 
exercised  exclusive  control  over  it  The 
plalntift  had  offered  to  purchase  the  right 
of  nsty  froln  him  but  be  refused  to  sell 
it  Qn  January  19,  1903,  the  Box  Elder 
Powej  &  Light  Company  was  incorporated 
under  the  laws  of  the  state  of  Wyoming. 
Its  articles  of  incorporotlon  were  filed  in 
this  state  on  February  IStfa  following.  The 
defendant  ever  since  Its  organization  and 
at  the  time  of  the  trial  was  the  secretary 
of  that  corporation,  and  on  the  Ist  of 
June,  1903,  he  assigned  all  bis  Interest  in 
that  land  to  the  corporation  and  filed  the 
assignment  with  the  state  laud  board.  On 
June  30,  1003,  the  selection  of  the  land  by 
the  state  was  approved  by  the  Commission- 
er of  the  General  Land  Office,  and  on  July  9th 
following,  by  the  Secretary  of  the  Interior. 
Thereafter  the  register's  certificate  of  pur- 
chase, as  provided  by  law,  was  issued  to 
the  corporation,  and  on  September  4,  1903, 
the  corporation  having  paid  in  full,  the 
state  conveyed  the  land  to  It  by  patent 
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On  Marcb'O,  1004,  the  defendant  filed  his  an- 
swer In  this  case. 

Had,  then,  the  defendant,  under  the  facts 
and  clrcnmstances  thus  appearing,  at  the 
time  of  the  Institution  of  this  proceeding, 
Buch  nn  Interest  In  the  land  as  was  the 
subject  of  condemnation,  under  the  statute 
relating  to  eminent  domain ;  or.  In  other 
words  was  he  an  owner  or  claimant  of 
the  property  within  the  meaning  of  the  stat- 
ute, and  was  the  petition  or  complaint  snffl- 
clently  specific  In  alleging  ownership?  We 
think  the  answer  must  be  In  the  affirmative. 
The  statute.  In  section  3594,  Rev.  St  1898, 
provides:  "Tbecomplalntmustcontain :  (1) 
The  name  of  the  corporation,  association, 
commission,  or  person  in  charge  of  the  pub- 
lic use  for  which  the  property  Is  sought, 
who  must  be  styled  plaintiff.  (2)  lue 
names  of  all  owners  and  claimants  of  the 
property,  If  known,  or  a  statement  that 
they  are  unltnown,  who  must  be  styled  de- 
fendants. (3)  A.  statement  of  the  right 
of  the  plaintiff.  (4)  If  a  right  of  way  be 
sought,  the  complaint  must  show  the  lo- 
cation, general  route,  and  termini,  and  must 
be  accompanied  with  u  map  thereof,  so 
far  as  the  same  la  involved  In  the  action 
or  proceeding,  (5>  A  description  of  each 
piece  of  land  sought  to  be  taken,  and  wheth- 
er the  same  Includes  the  whole  or  only  part 
of  an  entire  parcel  or  tract.  Ail  parcels 
lying  In  the  county  and  required  for  the 
same  public  use  may  be  included  In  the 
same  or  separate  proceedings,  at  the  option 
of  the  plaintiff,  but  the  court  may  consoli- 
date or  separate  them  to  suit  the  conven- 
ience of  parties."  Considering  the  com- 
plaint and  the  proof  with  reference  to  tbla 
enactment,  the  principal  question  Is  as  to 
what  interest  In  and  dominion  over  prop- 
erty constitutes  a  person  an  owner  or  claim- 
ant In  this  Instance  the  complaint  al- 
leged occupancy  by  the  defendant  and  claim 
of  property  by  virtue  of  a  certain  contract, 
and  while  the  allegations,  in  this  regard, 
were  not  as  artistically  drawn  as  they 
might  have  been,  they  were,  doubtMa,  In 
the  absence  of  a  spedflc  demurrer  of  plea 
on  this  point,  sufficient  to  raise  the^  Issue 
of  ownership  upon  the  defendant's  denial, 
and,  so  for  as  the  allegations  of  ownership 
were  concerned,  to  confer  Jurisdiction  upon 
the  court  to  hear  the  case. 

Was,  then,  the  evidence  of  such  character 
B8  to  warrant  the  court  In  holding  that  the 
defendant  when  the  suit  was  brought  was 
the  owner  or  claimant  of  the  land,  and  In 
rendering  Judgment  of  condemnation?  It 
seems  clear  that  It  was.  The  proof  shows 
that  he  had  made  a  homestead  entry  upon  the 
land,  and  that  when  the  complaint  was  filed 
and  the  action  commenced  he  was  in  posses- 
sion of  the  land,  claimed  It  as  his  own,  work- 
ed upon .  it  had  made  some  Improvements 
upon  It,  constructed  an  irrigating  ditch, 
planted  fruit  trees  and  a  small  vineyard,  and, 
upon  being-  approached  with  an  offer  to  por- 


cbase  a  right  of  way  for  the  pipe  line,  refosed 
to  sell  or  permit  the  construction  of  the  pipe 
line  over  the  land.  These  things  were  all 
Indicative  of  ownership.  To  all  appearances 
bis  dominion  waa  exclusive  and  absolute,  and 
his  claim  of  being  the  owner  unqneBtioned. 
It  Is  true  he  had  in  fact  relinquished  his 
homestead  oitry,  but  this  was  under  the 
agreement  with  the  state  wh^eby  tie  had 
the  right  finally  to  secure  the  title  to  the 
premises  in  fee.  Und«r  that  contract  upon 
the  selection  of  the  land  by  the  state,  by  vir- 
tue of  \ta  grant  from  the  general  govanmoit, 
and  the  approval  of  the  selection  by  the  prop- 
er officers,  his  right  to  acquire  the  land  be- 
came a  vested  right  subject  only  to  be  de- 
feated by  a  failure,  on  hla  part  to  perform 
the  contract  Created  by  his  entry  and  con- 
tract and  the  acts  which  led  up  to  the  con- 
tract, that  right  constituted,  at  least,  an 
equitable  Interest  which  the  owner  could  sell 
or  assign,  although  he  had  not  yet  acquired' 
the  legal  title  to  the  land,  and  which  he  after- 
wards did  assign  to  a  private  corporation, 
of  which  he  was  secretary ;  and  It  perfected 
the  title  to  tiie  property  by  performing  his 
covenants  In  the  contract.  That  he  had  the 
lawfnl  right  to  assign  his  interest  In  the  land, 
or  that  bis  assignment  to  the  corporation 
was  lawful  and  transferred  his  Inter^t  Is 
not  controverted.  Having  beoi,  then,  the 
owner  and  claimant  of  an  interest  which 
was  the  subject  of  lawful  disposition,  he  was 
the  owner  and  claimant  of  en  Interest  sub- 
ject to  disposition  imder  the  laws  of  eminent 
domain. 

The  word  "owner"  Is  a  comprehensive 
term,  and  is  applied  to  any  person  who  has 
dominion  of  a  thing,  real  or  personal,  cor- 
poreal or  Incorporeal  and  right  of  enjoyment 
and  di^rasltion.  Bonvler.  When  the  term 
is  Mnployed  In  the  statutes,  relating  to  emi- 
nent domain,  to  designate  the  persons,  who 
are  to  be  made  parties  to  the  proceedings,  and 
who  are  entitled  to  receive  compensation 
for  land  taken  against  their  will.  It  should 
be  held  to  Include  all  those  who  have  any 
lawfnl  interest  In  the  property  to  be  con- 
demned. So  the  term  "claimants"  should  be 
held  to  embrace  any  person  who  has  an  In- 
terest in  the  land  and  whose  rights  will  be 
affected  by  a  Judgment  of  condemnation. 
Doubtless  this  Is  the  sense  In  which  the  Leg- 
islature used  the  terms  In  section  3594,  above 
quoted.  "The  word  owner  In  statutes,"  says 
Mr.  Lewis  In  his  work  on  Eminent  Domain, 
vol.  2,  9  835,  "when  used  to  describe  those 
to  whom  compensation  should  be  made  or 
who  should  be  made  parties  to  proceedings, 
has  been  held  In  a  general  way  to  Include  all 
persons  having  an  interest  in  the  land  to  be 
taken.  More  particularly,  the  term  owner 
has  been  held  to  Include  lessees,  whether  for 
years  or  from  year  to  year,  tenants  for  life, 
mortgagees,  vendees  In  possession,  and  the 
owner  of  a  ground  rent"  And  In  section 
341,  same  volume,  the  anthor,  referring  ta 
conistltutlonal  provisions  declaring  that  prl- 
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Ttts  property  Bball  not  be  taken  for  puUlc 
sae  without  just  compensation,  and  that  no 
person  shall  be  deprived  of  hla  pn^erty 
wltlHnit  dne  proceaa  of  law,  aaya:  "The 
woxd  *prop«rt7/  tberef  ore,  In  tbese  provtsious 
riionld  be  b^  to  Include  every  valnable  rlgbt 
and  Intwest  which  a  person  can  hare  in  or 
appcztMunt  to  land.  Due  process  of  law 
requires  that  the  owner  of  any  snch  riffht  or 
Interest  ■honld  have  a  nnsonable  opportunity 
to  be  heard  iqion  the  question  of  compensa- 
tion betWe  be  can  be  deprived  thereof  for 
public  uses.  This  is  a  matter  of  nmstitntlon* 
al  right,  and  not  dependent  upon  the  will  of 
the  Leglslatora  Statutes  should  be  so  con- 
strued, if  possible,  as  to  harmonize  with  the 
Oonstttution,  and,  eonseqnoitly,  words  de- 
scriptive of  parttca  to  proceedings  or  of  the 
persona  oilitled  to  compensatkm  or  notice 
alMHild  be  h^  to  include  the  oinur  of  any 
sndi  right  or  Interest  as  above  indicated. 
Thus  the  word  'owner'  may  always  be  so 
Cfmstrued  without  any  violence  whatever  to 
ito  ordinary  mnnlng,  and  we  do  not  call  to 
mind  the  language  of  any  Btatnte  which  la 
Incapable  of  mufb  oonstmctloit**  In  0«r- 
lard  T.  O..  N.  A  R  H.  B.  B.  Co.,  14  Neb.  270, 
IS  N.  W.  2B1.  It  was  decided:  nue  word 
'owner*  as  used  In  the  statute  applies  to  any 
person  bavtog  an  Interest  In  t^e  estate."  In 
State  ex  reL  Trimble  t.  Supwior  Cionrt  31 
Wash.  446,  72  Pa&  89^  68  H  B.  A.  887,  a 
ease  very  like  tbe  one  at  bar,  the  state  of 
Washington  owned  certain  *ilde  and  shore 
lands,"  and  Trimble  held,  by  assignmait,  an 
aecntory  contract  which  had  been  made 
wltb  the  steto  tbroi^h  its  officers  fior  the  pur- 
diase  of  a  part  of  those  lands,  and  posses- 
ston  of  the  land  In  controversy  had  been  de* 
Hvered  to  talm  by  his  assignor.  Afterwards, 
wblle  the  contract  was  In  force,  a  railroad 
company  sought  to  condemn  the  land  by  in- 
stituting salt  against  Trimble,  under  a  stat- 
ute which,  among  other  things,  provides  that 
the  petition  shall  describe  the  property  sought 
to  be  appropriated,  and  shall  set  forth  "the 
name  of  each  and  every  ownw,  encumbrancer, 
«  eibet  penoa  or  party  interested  In  the 
sam^  or  part  thereof,  so  far  as  the  same 
can  be  ascertained  from  the  public  records," 
eta  The  proceedings  were  resisted  upon  aub- 
stantlally  the  same  gnnmds  as  are  here  urged 
by  the  appellant.  The  Supreme  Court,  to  tbe 
course  of  an  opinion  affirming  the  order  of 
condemnation,  said:  "While, It  Is  true  that 
the  state  holdis  the  naked  legal  title  to  these 
tide  lands  as  trustee  for  tbe  relators  and  their 
assigns,  and  Is,  to  that  extent;  interested 
therein,  it  Is  also  true  that  It  is  no  more  con- 
cemed  in  the  condunnatlon  suit  than  It 
would  be  In  a  voluntary  tramfer  by  the  re- 
latom  of  their  Interest  to  the  respondent  here- 
in. The  atate  cannot  be  Involuntarily  de- 
prived  of  Ita  tlUe  by  condemnation  or  otfa«^ 
wise,  and  tiie  fact  that  it  was  not  made  a 
party  to  tbe  proceeding  cannot  affect  Its 
lights  or  those  of  the  relators  In  any  man- 
ow  or  degree  whatever.  All  that  the  re* 


latoTS  are  mtltled  to  Is  Just  comprasatlon 
for  their  interest  In  the  land,  and  such  com- 
pouation  can  readily  be  det^mlned  without 
regard  to  the  righto  of  the  state  or  any  other 
person  or  party."  Kor  v.  Day,  14  Pa.  St 
112;  Gom'rs  of  Smith  Go.  v.  lAbore,  37 
Kan.  480,  16  Pac.  677;  Haughwout  v.  Mur- 
pby,  22  N.  J.  Eq.  631;  Byder  t.  Horstlni^ 
180  Ind.  104^  29  N.  B.  567,  16  U  B.  A.  186; 
B.  &  O.  B.  B.  Co.  V.  Thompson.  10  Md.  76 ; 
Watson  V.  N.  T.  Central  TL  B.  Co.,  47  N.  T. 
1S7 ;  Burlington,  E.  &  S.  W.  B.  Ca  v.  Johnson 
(Kan.)  16  Paa  12S;  Northern  B.  B.  Co.  v. 
Gould,  21  Gal.  256. 

Whether  or  not  the  appellant  was  the  eole 
ownet  of  tbe  land  In  qnestltm.  Is  not  ma- 
terial. That  all  the  owners  of  tbe  property 
sought  to  be  condeonned  are  not  made  parties 
is  not  fatal  to  such  an  action.  Tbls  seems 
clear  from  the  statuto  which  provides  that 
"all  persons  la  occiqiatloD  of,  or  having  or 
claiming  an  Interest  In,  any  of  tbe  property 
described  in  the  complaint,  In  tbe  dam* 
age  for  the  taking  thoeof,  though  not  named, 
may  appear,  plead,  and  defend,  each  in  re- 
spect to  his  own  property  or  interest,  or  that 
claimed  by  blm,  in  like  manner  as  if  named 
in  tbe  complaint"  Section  ^185,  Bev.  St 
1808.  Every  parly  who  la  in  possession  of, 
or  who  has  an  Interest  in,  the  property,  thus 
having  the  right  to  apiiear  and  defend,  wheth- 
er named  in  the  complaint  or  not  It  would 
be  a  strained  construction  that  would  hold 
the  omission  of  the  name  of  one  such  party 
fatal  to  the  action,  so  that  the  court  would 
be  without  jurisdiction  to  proceed  as  to  those 
named  and  made  parties.  We  are  of  the 
opinion  that  When,  in  an  action  of  this 
charactra,  any  owner  or  claimant  is  made  a 
party,  the  court  has  Jurisdiction  to  proceed, 
as  to  bis  Interest  whether  all  the  owners,  or 
clahuants,  or  occupants,  are  made  parties 
or  not  Where  such  persons  are  not  all 
naiped  as  parties  or  not  served,  the  Judg- 
ment of  condemnation  will  simply  be  a  nul- 
lity as  to  those  wnltted.  "Tbe  omission  of 
any  propet  party  will  not  invalidate  the  pro- 
ceedings as  against  such  persons  as  are  made 
parties.  The  only  consequence  Is  that  as 
against  the  omitted  persons  the  conSemna- 
tton  win  be  nugatory.**  7  Bncy.  PL  &  Pr. 
604.  In  State  (Nat  By.  Co.)  v.  Easton  &  A. 
B.&.Co.,36N.  XLaw,181,ltwas8aId:  "The 
proceeding  for  condonnation  Is  strictly  be- 
tween the  company  and  the  persons  who  are 
m^e  partiea  to  it  The  omission  of  the  own- 
«■  of  any  estate  to  the  lands,  or  any  part 
owner  of  the  fee,  or  of  the  holder  of  any  lien, 
or  encumbrance  thereon,  whose  rotate  or  In- 
terest is  essential  to  a  perteet  and  Indefeasi- 
ble title  In  the  company,  will  not  invalidate 
the  proceedings  as  against  such  persons  as 
are  made  parties.  The  consequence  will  be 
merely  that  as  against  such  omitted  persons, 
the  condemnation  will  be  nugatory.  To  this 
extent  the  company  proceeds  at  their  peril." 
2  Lewis,  Emtoent  Domain,  8  S39 ;  Porter  r. 
States  78  Ind.  8;  Dodge  v.  O.  &  S.  W.  B.  B. 
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OOh  ao  Neb.  278;  29  N.  W.  988;  New  Orleans. 
M.  &  T.  B.  R.  Go.  T.  Sontbern  A  A.  Tel.  Ca, 
68  Ala.  211:  Hllhollin  v.  Tbomas,  7  Ind.  165; 
California  Bontbem  R.  Co.  t.  Colton  L.  & 
W.  Go.  <Cal.)  2  Pac.  38;  St.  L.,  L.  &  D.  a 
R.  Ga  T.  Wilder,  17  Kan.  2S9;  Columbus  & 
W.  I^.  00.  T.  WItberow,  82  Ala.  lOOb  8  South. 
28.  Nor  did  the  fallor^  after  the  asslgn- 
meut  by  the  defendant  of  his  contract  with 
the  state  to  the  WTomlng  corporation,  to 
make  that  corporation  a  party,  abate  the  ac- 
tion, or  affect  the  Judgment  as  to  the  defend- 
ant Where,  during  the  pendency  of  a  suit, 
a  party  tba«to  transfers  his  Interest,  "the 
action  or  proceeding  may  be  continued  In 
the  name  of  the  original  party.**  Section 
2020,  Rer.  St  1808. 

We  do  not  deem  it  important  to  dlscoss  any 
other  Question  presented.  The  record  pre- 
sents no  rererslble  error. 

The  judgment  Is  affirmed,  with  costs. 

HcGARTX  and  STRAUP,  JJ^  concur. 


(80  Utab,  422) 

STATB  T.  McBRIOa 

(Sapreme  Court  of  Utah.  May  12,  1806.) 

Cbiuinai.  Law— Evidence— Hand wsmna. 

In  a  prosecution  for  statutory  rape.  In 
which  prosecutrix  claimed  to  have  received  cer- 
tain letters  from  defendant  but  admitted  tiiat 
she  had  never  aeen  him  write  nor  seen  a  speci- 
men of  his  handwriting  admitted  to  be  genuine, 
and  was  not  an  expert  at  handwriting,  she  was 
not  competent  to  testify  that  ttie  letters  were 
written  by  defendant,  althoagh  she  claimed  that 
he  bad  admitted  having  written  two  ot  the 
letters.* 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  1047,  1055;  toI. 
20;  Cent.  Dig.  Evidence.  »  2211-^213.] 

Btraupk  dissenting. 

Appeal  from  District  Court  Sixth  District; 
John  F.  Chidester,  Judge. 

Albert  McBride  was  convicted  of  crime, 
and  appeals.  Remsed  and  remanded. 

A.  J.  Weber  and  S.  R.  Thurmati,,for  appel- 
lant M.  A.  Breeden,  Atty.  Gen.,  and  Jos.  H. 
Brlcfcson,  Dlst  Atty.,  for  the  Stat& 

BARTCH,  C.  J.  Tbe  defendant  was  pros- 
ecuted for  and  convicted  of  tbe  offense  of 
camally  Icnowlng  a  female  over  the  age  of 
13  and  under  the  age  of  IS  yenrs,  and  was 
sentenced  to  Imprisonment  In  the  peniten- 
tiary. He  thereupon  appealed  to  this  court 
At  the  ti'lal  the  prosecuting  witness,  so  for 
as  materrol  here,  testified,  in  substance,  that 
she  first  met  the  defendant  In  Marcti,  1004 ; 
that  at  tliat  time  she  had  a  conversation  with 
him,  went  buggy  riding  with  him,  and  that 
when  tbey  returned  he  walked  home  with 
ber ;  that  she  saw  him  again  two  days  lat^. 
She  says  she  saw  him  next  at  tbe  post  office 
April  1st;  met  htm  at  the  Johnston  hotel, 
and  saw  him  again  at  the  same  hotel  on 
April  29tb,  between  8  and  0  o'clock  In  the 
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evening;  and  that  she  walked  wttb  blm  to 
tbe  depot  then  back  to  the  hotel  and  up  to 
his  room;  that  be  told  her  bis  name  was 
Jack  McAuiiffe;  that  on  both  oocaslmu,  Aih 
rll  1st  and  20th,  they  had  sexual  Intercourse: 
and  that  he  accomplished  his  designs  through 
force  and  persuasion.  She  Identified  four 
letters,  Exbiblte  O,  D,  E,  and  F,  signed  "Jack 
McAuIIffe,"  as  letters  she  had  received,  and 
claimed  he  bad  talked  to  ber  about  two  of 
them,  but  she  never  saw  blm  write.  The 
defendant  testifying  in  his  own  behalf,  de- 
nied the  truth  of  all  the  material  stetemente 
of  the  prosecuting  witness.  He  testified  that 
be  never  knew  ber  until  be  saw  her  In  the 
courtroom,  after  this  prosecution  bad  been 
Instituted ;  that  he  never  had  any  as- 
sociation witb  ber,  and  never  wrote  to  ber 
either  over  his  own  signature  or  that  of  Jact; 
McAuiiffe;  that  be  did  not  write  the  lettei-x 
which  were  Introduced  In  evidence,  and  nev- 
er admitted  to  the  prosecuting  witness  thai 
he  had  written  them;  and  that  be  "never 
bad  anything  to  do  with  ber,  or  say  to  her. 
In  any  relation  whatever."  In  bis  testimony 
be  also  gare  an  account  of  bis  wbereabonts 
during  the  evening  of  April  29tb,  the  time 
when,  It  was  chained,  he  committed  tbe  of- 
fense, and  In  this  he  is  corroborated  by  sev- 
eral witnesses.  As  to  the  commission  of  the 
act  on  either  occasion,  the  statements  of  the 
prosecntlng  witness  are  not  corroborated 
any  other  direct  evidence. 

The  principal  anestlon  presented  on  this 
ai^al  has  arisen  out  of  the  introduction  In 
evidence  of  the  letters  referred  to  above. 
Counsel  for  the  prosecution,  upon  offering  in 
evidence  those  letters.  Interrogated  tbe  pros- 
ecuting witness  as  follows :  "Referring  again 
to  this  letter  marked  stete's  Exhibit  C,  I  wU) 
ask  you  as  to  whose  handwriting  this  \bT 
To  this  the  defense  objected  upon  the  ground 
that  no  foundation  bad  been  laid,  it  not  hav- 
ing been  shown  that  the  witness  was  com- 
petent; that  It  had  not  been  shown  that  she 
knew  the  defendant's  handwriting;  nor  that 
she  was  an  expert;  nor  that  she  had  ever 
seen  bim  write.  The  objection  was  over- 
ruled, and  the  witness  answered  that  It  was 
his  handwriting.  Practically  the  same  pr»- 
ceediogs  were  bad  respecting  each  of  tbe 
other  letters.  It  is  contended.  In  behalf  of 
the  appellant  that  the  -Murt  erred  in  permit- 
ting the  witness  to  thus  tesify,  and  we  are 
of  the  <^inion  that  tbls  contention  is  well 
founded.  Her  own  evidence  showed  her  in- 
competency to  testify  on  the  subject  of  bis 
handwriting,  for  she  admitted  that  she  never 
saw  him  write,  and  that  she  was  not  an  ex- 
pert on  handwriting.  It  is  true  that,  as  to 
two  of  the  letters,  she  claimed  he  acknowled- 
ged to  her  that  he  wrote  them  or  sent  tbem, 
but  this  be  positively  denied,  and  there  was 
nothing  to  corroborate  ber  statement  To 
identify  tbe  several  letters  as  those  of  the 
accused,  tbe  prosecution  called  tbe  witness 
Brewerton,  who  claimed  to  know  the  de- 
fendant's handwriting;  but  the  witness  saldi 
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"I  cotildii*t  saj  posltiTely  that  McBride  wrote 
either  one  of  those  letters,  because  I  don't 
know.  Didn't  see  him  write  them,  and  don't 
know  that  he  wrote  them.  My  knowledge 
of  his  handwriting  is  so  vagoe  that  the 
sligbteat  little  drcomatance  that  I  think  he 
might  not  have  been  there  would  hare  a 
tendency  to  raise  a  serious  doubt  about 
whetlier  he  wrote  a  certain  letter  that  is 
«chibited  to  me."  In  the  opinions  of  other 
witnesses,  familiar  with  ttie  accused's  hand- 
writing, none  of  the  letters  were  written  by 
him. 

To  say  the  least.  In  view  of  such  evidence, 
the  authenticity  of  even  tlie  two  letters  above 
referred  to.  and  which  she  claimed  he  ac- 
knowledged he  had  written,  was  in  serious 
doubt,  and  hence  could  not  become  the  basis 
of  comparison  which  was  her  only  means  of 
determining  the  genuineness  of  the  other  two ; 
for  there  was  no  other  paper  In  evidence, 
nor  did  the  vritness,  so  far  as  aj^iears,  ever 
have  In  her  possession  any  instroment  of 
any  kind  from  the  accused,  the  genuineness 
of  which  was  not  in  dispute.  The  law  Is  well 
settled  ttiat  for  the  admission  of  such  evi- 
dence It  Is  essential  that  the  authenticity  of 
the  paper,  which  becomes  the  standard  of 
comparison,  be  established  by  poritlve  proof 
and  not  left  In  uncertainty  and  doubt  There- 
fbre,  "before  a  witness  will  be  permitted  to 
testify  as  to  a  person's  handwriting  from 
knowledge  derived  from  seeing  papers  pur- 
porting to  have  been  written  by  hlni.  It  must 
be  clearly  shown  that  such  papers  were  In 
his  handwriting."  15  Am.  &  Eng.  Ency.  Law, 
2S7.  "It  Is  a  prerequisite."  says  Mr.  Whar- 
tcm,  "to  the  admission  of  such  proof  that  the 
writings  from  which  the  witness  has  drawn 
Ilia  knowledge  shouUL  be  genulnew  It  will 
not  be  enough  timt  the  witness  obtains  his 
knowledge  from  letters  whose  genuineness 
Is  In  dispute."  Whart  Grim.  Bv.  |  662.  lir. 
Rogers,  In  his  work  on  Expert  Testimony 
(section  188),  says;  The  general  role  more- 
over Is  that  tlie  proof  of  th^  genuineness  of 
the  instrument  thus  offered  must  be  positive. 
It  should  be  proved  either  by  the  admission 
of  the  party  when  the  standard  Is  not  offered 
by  himself,  or  else  by  the  testimony  of  per- 
sons who  testify  directly  and  positively  to  hav- 
ing seen  the  party  write  the  paper."  In  Mar- 
tin T.  Magulre.  7  Uray  (Mass.)  177,  it  was 
said:  "The  mode  of  proving  the  genuine- 
ness of  the  paper  In  controversy,  by  com- 
parison merely  with  other  documents,  has 
often  been  questioned  elsewhere,  though  with 
us  it  is  always  allowed.  But  the  paper  with 
which  the  comparison  is  to  be  made  must  be 
unQUestionably  a  genuine  paper,  and  that 
must  t>e  shown  beyond  a  doubt"  This  court, 
in  Tucker  v.  Kellogg,  8  Utah,  11,  2S  Pac.  870, 
said :  "The  common  law  excludes  a  compar- 
ison of  handwriting  as  proof  of  signature. 
But  to  the  general  rule  ttiere  is  this  excep- 
tion: That  if  a  paper  admitted  to  be  In  the 
handwriting  of  the  party,  or  to  have  been 
■ttbscrlbed  by  him*  is  in  evidence  for  some 


other  purpose  In  tlie  cue,  the  slgnatora  <x 
paper  in  question  may  be  (XHuparad  bf  the 
Jury,  with  or  without  the  aid  of  experts. 
The  principal  reasons  given  for  flie  exclu- 
sion of  evidence  by  comparison  of  handwrit- 
ing are  (1)  ttie  danger  of  fraud  In  the  selec- 
tion of  speclmois,  and  (2)  if  admitted,  their 
genuineness  msy  b«  contested,  and  collateral 
issues  introduced  Into  tlie  trial.  These  rea- 
sons do  not  apply  against  the  Introduction  of 
writings  conceded  by  the  parties  to  be  g«i- 
ulne  as  specimens,  because,  If  either  party 
entertains  a  suspicion  that  the  writing  offer- 
ed is  E^urlous,  he  will  uot  concede  It  to  be 
genuine;  and  If  all  the  parties  concede  the 
specimen  to  be  genuine  no  collateral  Issue 
can  arise  upon  It  Therefore,  we  think  there 
should  also  be  an  exertion  to  the  general 
rule  excluding  evidence  by  comparison  ad- 
mitting writings  as  specimens  for  ctmqiuir' 
Ison  conceded  by  the  parties  to  be  genuine." 
McKeone  v.  Barnes,  106  Mass.  344;  Cochran 
V.  Butterfleld,  18  N.  H.  115,  46  Am.  Dec.  3G3; 
Pavey  v.  Pavey,  80  Ohio  St  600;  Nat  Un, 
Bank  V.  Marsh,  46  Vt  443;  Gibson  v.  Trow- 
bridge F.  Co..  B6  Ala.  357, 11  South.  866;  Go- 
hen  V.  Teller,  03  Fa.  123;  Hyde  v.  Woolfolk, 
1  Iowa,  169;  Gunningtiam  v.  Hudson  Biver 
Bank,  21  Wend.  657;  Calkins  v.  State,  15 
Ohio  8t  222;  Sartor  v.  Bollnger.  CO  Tex. 
411;  Strother  v.  Lucas,  6  Pet  (U.  8.)  708. 
8  L.  Ed.  673. 

In  the  case  at  bar,  as  we  have  seen,  the 
g«iuineness  of  aU  the  letters  was  in  disputes 
and.  therefore,  while  It  may  be  oHiceded  that 
in  view  of  the  testimony  of  the  ^wsecutlng 
witness,  tliat  they  had  been  received  by  her, 
and  that  two  of  them  had  been  the  subject 
of  conversation  between  her  and  the  accused, 
the  prosecution  had  a  right  to  have  the  letters 
themselves,  or  at  least  the  two  which  bad 
formed  such  subject  admitted*  in  evidence 
and  read  to  the  Jury,  it  was  not  entitled  to 
the  admlBBl<Hi  of  the  testimony  in  question. 
Under  the  conflicting  evidence  it  was  the 
province  of  tlie  Jury  to  consider  the  letters 
in  determining  the  question  of  the  defend- 
aut's  gnllt  OT  Innocence^  and  to  give  them 
such  wtight  in  connection  with  all  the  other 
evidmce,  as  the  Jury  in  Its  Judgment  de^ed 
them  entitled  to  receive;  but  the  testimony 
in  question  ought  to  have  been  excluded. 
Considering  all  the  evldrace,  and  the  circum- 
stances disclosed,  with  tbe  fact  that  there 
was  no  direct  testimony,  as  to  the  commlssitHi 
of  the  act  alleged  as  constituting  the  offense 
charged,  exi'cpt  that  of  the  prosecuting  wit- 
ness, we  are  unable  to  say  that  the  admission 
of  the  testimony  In  question  was  not  preju- 
dicial to  the  rights  of  the  accused.  Having 
reached  such  conclusion.  It  Is  not  deemed  im- 
portant to  discuss  any  other  question  present- 
ed. The  Judgment  must  be  reversed,  and  the 
cause  renmnded,  with  directions  to  the  coort 
below  to  grant  a  new  trial. 

It  is  so  ordered. 

McCABTY,  J.,  concura,  _  . 
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STRAUP,  J.  I  dfsaent  The  proB«nitrix 
teetifled  that  the  defendant  told  her  his  name 
was  Jack  McAuUffe,  and  that  she  became  ac- 
<inainted  with  and  knew  him  by  that  name; 
that  he  wrote  and  sent  to  her  some  seven 
different  letters  under  snch  Dam&  They  were 
posted,  and  received  by  her  in  the  regular 
course  of  mail  It  was  shown  that  the  de- 
fendant was  at  the  various  places  where,  and 
at  the  times  when,  the  letters  bore  their  post- 
marks. Four  of  these  letters,  "G,  D,  B,  and 
F,"  she  produced  at  the  trial.  The  first 
letter  referred  to  a  ring  sent  to  her  under  a 
separate  cover.  After  receiving  the  letter  and 
the  ring,  she  met  the  defendant,  and  be  ask- 
ed her  if  she  had  received  the  letter  signed 
by  the  name  of  Jack  McAullffe,  and  the  ring 
therein  referred  to.  Upon  her  replying  that 
she  bad,  be  told  ber  tbat  be  wrote  the  letter, 
and  sent  the  ring.  Another  letter  referred  to 
some  bandkercblefb  After  receiving  that 
letter  she  bad  a  oonrersatlon  with  htm  about 
it  and  the  bandkerdilefs,  In  which  be  told 
her  tbat  be  wrote  the  letter,  and  gave  the 
bandkercbiefs;  therein  referred  to,  to  ber. 
The  four  lettos  were  all  identified  by  the  wit- 
ness as  haying  been  received  by  her  from  the 
defendant  In  tbe  cbnrse  of  mall.  She  then 
was  asked  by  t3ie  state:  "Q.  Do  yon  know 
hla  bandwrlte?  A.  Yes,  dr.  Q.  Beferrlng 
again  to'tiils  letter  marked  *G/  I  will  ask  you 
whose  bandwrlte  this  la."  Mae  counsel  for 
tbe  defraidant  made  tbe  statonent  tbat  the 
prosecution  was  aaalf^lng  tbe  witness  as  an 
expert,  and  be  desired  to  examine  her  on  tbe 
voir  dire.  He  then  asked  ber:  "Q.  Yon 
have  studied  bandwrltbig  a  great  deal?  A. 
I  bave  studied  It  enough  so  I  can  tell  bis  hand- 
writing in  tbat  letter  there.  Q.  Yon  have 
Been  him  write,  have  you?  A.  No,  sir.  Q. 
Do  yoQ  pretend  to  be  an  expert  on  bandwrlt* 
Ing?  Yon  never  saw  him  write?  A.  He 
acknowledged  to  me  tbat  be  wrote  those  let> 
ten.  Q.  Yon  say  It  is  his  handwriting,  do 
you  pretend  to  be  an  expert  on  liandwrltlng, 
do  you?  A,  Mo,  sir."  Defendant's  Counsel: 
"I  object  to  her  saying  wbose  handwriting 
this  Is.  She  has  not  qunllflcd  as  an  expert 
She  basn't  seen  him  write,  either."  Tbe 
State:  "Did  be  acknowledge  to  you  having 
written  this  letter?  A  Yes,  sir.  Q.  Did  you 
hare  any  conversation  with  him  about  other 
letters  tbat  he  had  written  to  you?  A.  Yes, 
sir.  He  asked  me  If  I  bad  received  his  let- 
ters during  that  time,  and  signed  Jack  Me- 
AnllCTe,  and  I  told  him  I  bad.  Q.  Do  you 
know  tiie  defendant's  handwrite?  A.  That 
Is  his  handwriting.  [Referring  to  Exhibit 
O.]  The  signature  Is  bis  handwriting.  Q. 
I  call  your  attention  to  Exhibit  D,  and  ask 
you  if  yon  know  the  handwrite,  the  signature 
and  also  tbe  address?  A.  Yes.  It  Is  Mc- 
Bride,  tbe'  defendant's."  In  like  manner  she 
testifled  concerning  Exhibits  E  and  F,  of 
course,  all  over  the  defendant's  objection  as 
heretofore  set  forth.  She  also  testifled  that 
she  bad  a  conversation  with  tbe  defendant 
about  Exhibit  D,  wherein  she  asked  blm  why 


tbe  letter  was  not  stamped  at  American  FoiiE. 
and  be  told  her  because  It  was  mailed  on  flw 

train. 

The  witness  Brewerton  testifled  that  he  had 
been  acquainted  with  the  defendant  for  more 
than  a  year,  during  which  time  he  and  tbe 
defendant  both  worked  for  tbe  same  whcde- 
sale  bouse  at  Salt  Lake  City;  tbat  tbe  de- 
fendant was  a  traveling  salesman  for  ttie 
house;  that  tbe  witness  checked  tbe  defend- 
ant's orders,  which  were  two  or  three  a  week 
and  sometimes  more ;  and  tbat  he  also  helped 
to  fill  some  of  them ;  and  tbat  at  several 
ttmes  when  tbe  defendant  was  making  out 
bis  expense  account,  the  witnera  saw  blm 
write.  Then,  on  part  of  the  state,  be  was 
further  Interrogated:  "Q.  Now,  I  will  ask 
you,  do  you  know  the  handwrite  of  McBride? 
A.  Yes,  sir,  I  think  I  can  recognize  it  all 
right  Here  defendant's  counsel  interrogated 
tbe  witness  on  tbe  voir  dire:  "Q.  You  say 
yon  know  tbe  bandwrltlng  of  Mr.  McBride? 
A.  Yes.  Q.  Now  do  you  know  it  from  hav- 
ing frequently  seen  him  write,  or  from  claim- 
ing to  be  an  expert  on  bandwrltlng?  A  I 
know  It  more  so  by  tbe  orders  that  bave  come 
In.  Q.  What  do  you  bave  to  do  with  bis  or- 
ders tbat  come  In ;  what  Is  your  business  In 
relation  to  them?  A  I  have  filled  some  of 
them,  but  my  real  business  with  them  was  to 
check  off  tbe  orders.  Q.  In  doing  tbat,  did 
you  pay  particular  attention  to  tbe  band- 
writing  for  any  reason,  or  Just  take  a  casual 
glance  at  it?  A.  Well,  Just  by  the  way,  X 
say,  I  don't  know  tbat  I  studied  it  Just  by 
seeing  them  come  in.  Q.  You  know  bis  sig^ 
nature,  do  you?  A.  Yes,  sir.  Q.  Yon  cant 
be  mistaken  as  to  that?  A  I  dont  think 
I  can,  No,  sir.  Q.  Your  fomlllarlty  goes  to 
that  exteat  tbat  yon  think  you  know  his  hand- 
writing and  yon  know  his  signature?  A 
Yes,  sir.  You  don't  claim  to  b«  an  ex- 
pert? A.  No.  sir."  The  witness  was  then 
again  interrogated  by  tbe  state,  and  was 
shown  the  letters  In  question  and  was  asted 
if  be  knew  whose  bandwrltlng  tbey  were, 
and  he  said  that  be  (Ud,  and  statpd  positively 
tbat  tbey  were  In  tbe  handwriting  of  tbe  de> 
fendant  except  E^dilblt  F,  of  which  tbe  wit- 
ness said :  "I  am  not  sure  but  that  it  looked 
like  tbe  defendant's  handwriting,  and  X 
should  say  that  It  was  his  bandwrltlng."  On 
cross-examination  he  said  tbat  he  had  no 
doubt  about  the  letter  being  in  the  hand- 
writing of  the  defendant,  unless  two  per- 
sons could  write  so  much  allk&  "Q.  If  one 
were  trying  to  imitate,  they  might  write  a 
great  deal  alike,  mightn't  th^7  A  Yes,  sir. 
Q.  Yon  wont  say,  will  yon,  without  some 
kind  of  qualification,  that  McBride  wrote 
either  one  of  those  letters?"  I^ere  consider- 
able discussion  followed  between  counsel,  in 
which  counsel  for  the  defendant  Insisted  that 
the  most  that  conld  be  claimed  for  the  testl- 
^rnony  of  the  witness  was  tbat  It  Is  bis  opin- 
ion merely  that  the  writing  is  the  defend- 
ant's. The  witness  was  then  asked  by  tbe 
defendant's  counsel;  "Q.  You  wouJdn't  say. 
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would  yoQ,  poslUTOly;  fbat  McBrtSe  mote 
either  one  of  those  letters?  A.  Well.  I  could- 
n't 837  potsltlvely  because  I  don't  know.  Q. 
well,  that* 8  what  I  am  i^lng.  and  now  yon 
have  answered.  A.  Aa  near  as  I  know.  Q. 
Well,  as  near  aa  yon  know.  Ton  didnt  see 
him  write  them?  A.  No,  sir.  Q.  Tou  don't 
know  that  he  wrote  them,  do  yon?  A.  No, 
elr."  Tbe  witnese  was  then  asked  why  he 
hesitated  abont  Bzhlbit  F,  dated  July  let 
He  answered  . that  tbe  last  day  of  inly  (he 
probably  meant  June)  waa  pay  day,  and  that 
one  or  two  days  after  pay  day  be  and  the  de- 
fendant took  dlnnor  togethw  at  Salt  Lake 
City,  and  for  that  reason  there  mlgbtbeaqnes- 
tion  as  to  whether  the  defondant  was  at  the 
place  where  the  letter  purports  to  have  been 
wrlttai,  on  July  lat  Thai  fbtlows  the  ques- 
tion, the  Bubfitance  of  which  la  stated  In  the 
opinion  by  the  majority  court:  "Q.  Tour 
knowledge  of  his  handwriting  Is  so  rague  that 
the  slightest  little  elrcdihstance  that  you 
think  he  might. not  have  been  tiiere  would 
haTe  a  tendency  to  raise  a  serious  doubt 
about  whether  be  wrote  a  certain  letter  that 
Is  exhibited  to  you?  A.  Yes.  sir." 

It  IB  apparent,  of  conree,  that  these  mat* 
ters,  on  cross-examination,  go  mer^  to  the 
weight  of  the  testimony,  and  not  to  tbe  oom- 
petency  of  the  witness.  It  Is  oonce^  by  the 
appellant  that  tbe  wltneaa  Brewwton  snffl- 
dently  qualified  to  exprees  a  belief  or  opinion 
as  to  tiie  defendanrs  handwrltli^;,  because 
of  the  testimony  of  the-  witness  that  at  dif- 
ferent times  be  saw  the  defOkdant  write. 
The  appellant  concedo,  also,  that  all  of  the 
letters  hi  question  were  aufficlently  proved  by 
tiie  state  to  be  the  dtfendanf s  handwriting 
80  as  to  entitle  thtir  admission  In  erldenca 
The  particular  complaint  made  In  this  re- 
gard la  that  tbe  prosecutrix  should  not  have 
been  permitted  to  eiqnvss  an  opinion  or  be- 
lief that  the  lettora  were  the  defendant's 
handwriting,  because  she  at  no  time  had 
seen  him  write,  and  because  she  was  not  an 
expert  on  handwriting.  From  the  objections 
made  In  the  court  below  by  connBel  for  the 
defendant,  and  from  th^  brief  on  appeal, 
they  seem  to  entertain  tbe  Tlew  that  there 
are  but  two  ways  by  which  a  witness  jnay 
qualify  so  aa  to  express  an  <^LQlmi  as  to  the 
handwriting  of  anothor.  One  Is  by  having 
aeea  the  person  write.  The  other  Is  by  com- 
parison. The  majori^  court  seem  to  enter- 
tain tbe  same  view.  For  they  say:  "Her 
own  evidence  ehowa  het  Incompetracy  to  tes- 
tify on  the  Bubject  of  his  handwriting,  for 
she  admitted  that  she  never  saw  him  write, 
and  that  she  was  not  an  expnl  on  handwrit- 
ing." It  being  conceded  that  the  prosecutrix 
bad  not  at  any  time  seen  tbe  defendant  write, 
her  testimony  In  the  prevailing  opinion  is  con- 
sidered from  tiie  standpoint  of  identifying 
handwriting  by  ounparlson,  the  collation  of 
two  papers  In  juxtaposition  for  tbe  purpose 
of  aacertainlng  by  inspection  if  they  were 
writtoi  by  the  same  p«w>n.  Of  couree,  when 
that  kind  ot  ta8tim<aiy  is  sought,  it  Is  es- 


sential that  the  writing  or  standard,  with 
which  the  disputed  writing  Is  compared,  be 
proved  or  admitted  to  be  gcaiulne,  and  that 
the  witness  making  the  comparison  must  be 
shown  to  have  special  Bklll  and  experience 
in  making  It,  before  he  Is  entitled  to  express 
an  opinion.  It  Is  to  that  kind  of  evidence 
that  the  authorities  dted  and  quoted  by  the 
majority  court;  refer.  But  the  prosecutrix 
was  not  called  to  glve^  nor  did  she  glre,  that 
kind  of  testimony.  The  statement  mode  by 
defendant's  counsel  that  tbe  state  was  quali- 
fying her  as  an  expert  is  erroneous.  The 
state  was  not  attempting  to  so  qualify  her, 
nor  did  she  in  the  least  qualify  as  such,  and 
from  that  alone  It  Ib  sufficient  to  say  that 
she  was  not  entitled  to  testify  as  an  expert 
But  this  witness,  like  the  witoess  Breworton, 
did  not  testify  as  to  defendant's  hnndwritbig 
by  comparing  a  disputed-  writing  with  an- 
other writing,  and  by  expressing  a  belief 
that  the  writings  were  written  by  the  same 
person,  or  that  If  the  def»idant  wrote  one 
he  also  wrote  the  other.  They  testified  as  to 
his  handwriting  from  tbeir  knowledge  of  and 
familiarity  with  his  handwrlthii^.   It  may 
he  said,  In  a  very  general  sense,  Itbat  all  evi- 
dence of  handwriting,  except  where  the  wit- 
ness saw  the  disputed  document  written.  Is, 
in  its  nature,  comparison.  That  Is,  It  la  the 
belief  or  opinion  which  the  witness  enter- 
tains upon  comparli^  the  writing  in  quea- 
tlon  with  an  exemplar  in  hiB  mind  derived 
from  some  previous  knowledge.   But  that 
is  not  what  is  meant  in  law  by  proof  of  hand- 
writing by  comparison.  B?rg  v.  Peterson, 
49  Minn.  420,  62  N.  W.  87;  Buzdick  v.  Hunt, 
43  Ind.  381;  Travis  v.  Brown,  43  Pa.  0,  82 
Am.  Dec.  640  ;  0  Ena  of  Bv.  386;  16  A.  &  B. 
Enc  li.  263.  I  think  we  can  well  eUminate 
the  question  of  expert  testimony  as  to  hand- 
writing, for  It  is  not  Involved  in  the  cas& 
The  question  here  Is,  was  sufficient  knowledge 
of  or  familiarly  with  the  defendant's  hand- 
writing shown  on  tbe  part  of  the  prosecutrix 
to  moke  her  competent  to  express  on  opinion 
or  belief  as  to  whether  tbe  letters  were  in 
his  handwriting.  This  leadB  to  tbe  Inquiry, 
from  what  source  or  sources,  other  than  see- 
ing a  person  write,  may  a  witness  derive 
knowledge  of  or  familiarity  with  the  faand- 
wrltiog  of  such  person  so  that  the  witness 
may  be  qualified  to  speak,  from  his  knowl- 
edge and  familiarity,  as  to  such  person's 
handwriting?  In  speaking  of  the  qualifica- 
tions and  sources  of  knowledge  of  such  a 
witness,  In  volume  6,  p.  370,  Enc.  Ev.,  it  Is 
said:   "Any  person  who  has  Beea  tbe  pur- 
ported author  write  and  has  thus  acquired  a 
standard  in  his  own  mind  of  the  general  char- 
acter of  bis  handwriting  Is  competent  to 
testify  as  to  the  genuineness  of  the  signature 
In  question.  ■  In  showing  familiarity  with 
handwriting  the  witness  Is  not  restricted  to 
the  single  means  of  having  seen  tbe  person 
write.   It  Is  sufficient  that  tbe  witness  may 
have  acquired  knowledge  of  tbe  handwriting 
by  having  aem  writings  admitted  by  the 
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pniported  autlior  to  be  his,  or  with  his  knowl- 
edge acted  upon  as  his,  or  so  adopted  in  the 
ordinary  business  of  life  as  to  create  a  rea- 
Bonable  presumption  of  genuineneas." 

Mr.  Jones,  on  the  Law  of  Evidence  (volnme 
2,  §  SSO),  says:  "It'bas  also  been  held  that 
a  witness  Is  competent  to  testify  as  to  tbe 
handwriting  of  another,  although  he  has  not 
actually  seen  him  wrlte^  if  the  witness  has 
seen  wrltii^  which  such  person  lias  acknowl- 
edged or  admitted  to  be  his.  Such  acknowl- 
edgment may  not  only  be  in  ^pre«9  terms, 
as  where  a  person  has  formally  acknowl< 
edged  his  slgnatnre  or  other  writing  to  have 
been  executed  by  him,  but  may  be  inferred 
as  will  be  seen  from  other  facts  and  circum- 
stances or  from  tlie  course  of  business.  But 
when  a  witness  has  testified  that  he  has 
neither  Seen  a  person  write,  nor  any  writing 
which  he  knew  to  be  the  writing  of  the  per- 
son, his  opinion  as  to  tbe  genuineness  of  such 
writing  Is  not  admissible."  In  the  case  of 
riowers  T.  Fletcher,  40  W.  Ta.  107,  20  S.  E. 
871.  it  is  said:  "The  law  Is  that  a  witness 
who  has  any  personal  knowledge  of  a  slg- 
natnre in  controversy,  however  slight,  has 
the  right  to  give  his  opinion,  and  the  weight 
of  that  opinion  is  a  question  for  the  Jury, 
and  not  for  the  court  A  witness  who  has 
seen  a  person  write  but  once,  and  then  only 
liis  abbreviated  signature,  may  testify  re- 
garding tbe  same;  or  if  he  has  seen  a  signa- 
ture admitted  by  tiie  owner  to  be  genuine." 
Xllnstrations  are  also  given  by  the  court  in 
Redding  V.  Redding,  69  Vt  502,  38  Ati.  231: 
"One  ifl  deemed  to  be  acquainted  with  the 
handwriting  of  another  person  when  he  has 
seen  iiim  write,  though  but  once,  and  then 
only  hlB  name;  or  when  he  has  received  let- 
ters or  other  documents  purporting  to  be 
written  by  that  person  In  answer  to  letters 
or  other  documents  written  by  the  witness 
or  under  his  authority  and  addressed  to  him; 
or  when  lie  has  seen  letters  or  other  docu- 
ments purporting  to  be  that  person's  hand- 
writing, and  has  afterwards  personally  com- 
mtmlcated  with  him  concerning  tbelr  con- 
tents, or  ha&  acted  upon  them  as  his,  be 
knowing  thereof  and  acquiescing  therein ;  or 
when  the  witness  has  so  adopted  them  into 
business  transactions  so  as  to  Induce  a  rea- 
sonable presumption  and  belief  of  their  genu- 
ineness; or  when  In  the  ordinary  course  of 
business  documents  purporting  to  be  written 
or  signed  by  that  person  bare  been  habitual- 
ly submitted  to  the  witness."  To  the  same 
effect,  also,  are  the  following:  1  Oreenl.  Et. 
{  577;  1  Wigmore  Ev.  §§  TOO,  701;  Bei^  v. 
Peterson,  supra;  Hammond  v.  Varlan,  54  N. 
T.  398:  Kinney  v.  Flynn,  2  R.  I.  819;  Ham- 
mond's Case,  2  Me.  33,  11  Am.  Dec.  39;  Atl. 
Ins.  Co.  V.  Manning,  3  Colo.  224;  Gordon  v. 
Price,  32  N.  C.  385. 

The  prosecutrix  having  testified  that  she 
saw,  and  had  In  her  possession,  writings,  ad- 
mitted to  her  by  the  defendant  to  have  been 
written  by  him,  and  to  be  genuine;  that  she 
and  tlie  defendant  conversed  about  matters 


and  thlugs  therein  referred  to,  the  subject 
matter  of  which  the  defendant,  In  effect,  ac- 
knowledged ;  and  that,  from  having  seen  such 
writings,  she  was  able  to  and  could  Identify 
tlie  defendant's  writing,  thereby  made  herself 
competent,  bi  my  opinion,  to  speak  upon  tbe 
subject  Such  sources  gave  her  a  means  of 
knowledge,  and  afforded  an  opportunity  of 
beaming  acquainted  -with  the  defendant's 
handwriting,  equally  as  well  as  If,  at  some 
time,  she  had  seen  him  once  write  his  name. 
When  it  is  said  that  a  person,  who  has  seen 
another  writ^  may  testify  to  that  other's 
handwriting;  that  is  but  an  illustration  of 
identifying  handwriting  from  knowledge. 
The  witness  In  such  case  is  quaiifled  to  speali, 
not  merely  because  he  saw  sndbi  other  write, 
but  because  he  knows  bis  handwriting  from 
having  seen  him  write.  When  a  witness 
shows  personal  knowledge,  not  from  having 
seen  anotim  write,  but  from  having  seen 
writii^  admitted  by  him  to  be  his,  or  with 
his  knowledge  acted  iu>on  as  his,  that  is  but 
another  way  of  also  identifying  handwriting 
from  knowledge^  But  It  Is  claimed  that  the 
testimony  of  tbe  prosecutrix  shows  that  tbe 
defendant  only  admitted  or  a<Anowledged  to 
her  that  letters  "C  and  "D"  were  written 
by  him.  and  that  inasmuch  as  he,  in  his  tes- 
timony, denied  making  such  admissions  or 
of  writing  any  of  the  letteM,  "O"  and  "D" 
could  not  become  the  basis  of  comparison, 
which  was  her  only  means  of  determining 
the  genuineness  of  the  other  two— "E"  and 
"F" — because  of  the  essential  that  the  stan- 
dard of  comparison  must  be  established  by 
proof  of  genuineness.  But  the  prosecutrix 
did  not  testify  by  comparison,  but  from 
knowledge.  Whatever  may  be  the  rule  and 
the  reasons  therefor,  in  that  regard,  when 
evidence  is  sought  by  comparison,  they  do 
not  apply  when  the  witnras  speaks  from  per- 
sonal knowledge  of  the  handwriting.  VfhOi 
a  witness  testifies  that  at  some  previous  time 
he  saw  tbe  defendant  write,  if  only  his 
name,  and  for  that  reason  he  knows  his  hand- 
writing, that  qualifies  the  witness  to  speak 
as  to  the  defendant's  handwriting  of  a  docu- 
ment or  signature  exhibited  to  the  witness. 
Because  the  defendant  denies  the  fact  that 
snch  witness  ever  saw  him  write.  It  does 
not  render  the  testimony  of  the  witness  In- 
competent, nor  Is  it  essential  before  the  wit- 
ness is  permitted  to  speak  upon  the  subject 
that  the  admission  of  the  defendant  of  such 
fact  be  first  bad.  All  that  Is  necessary  is 
that  the  fact  of  tbe  witness  having  seen 
him  write  be  proved,  which  generally  is  done 
by  the  witness  himself.  Now,  when  a  wit- 
ness qualifies  himself  by  showing  knowledge 
of  the  defendant's  handwriting  from  haviiv 
seen  letters  or  writings  acknowledged  or  ad- 
mitted by  him  to  the  witness  as  his  hand- 
writing, the  fact  that  the  defendant  may  or 
does  deny  that  he  made  such  acknowledg- 
ment or  admission,  or  that  he  wrote  the  writ- 
ing with  respect  to  which  the  admission  Is 
claimed,  does  not  render  the  witness  incom- 
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petent,  la  such  Instance,  any  more  than  in 
the  other.  All  that  Is  essential  is  that  proof 
be  made  of  such  an  admission  or  acknowl- 
edgment, which,  of  conrse,  may  be  done  by 
the  witness.  The  competency  of  the  witness 
Is  a  matter  for  the  court  upon  the  showing 
made  at  the  time  when  the  witness  is  asked 
to  express  his  belief.  If  sufficient  knowledge 
on  the  part  of  the  witness  as  to  the  hand- 
writing of  the  purported  author  Is  shown, 
his  testimony  on  the  subject  may  be  received. 
Whether  the  statements  of  the  witness  in  re- 
^rd  to  his  knowledge  are  thereafter  contro- 
verted by  the  defendant  or  by  other  testi- 
mony, goes  merely  to  the  weight  of  the  teatl- 
money  and  to  the  credibility  of  the  witness, 
and  not  tohlseompetency  in  the  first  Instance. 
It  certainly  was  proper  to  have  the  prosecu- 
trix state  that  the  defendant  admitted  to  her 
that  he  wrote  Exhibits  C  and  D.  That  alone 
was  suffici^t  proof  that  he  wrote  them. 
It  also  was  proper  for  her  to  state  that  the 
defendant  corresponded  with  hef,  and  that 
she  received  letters  purporting  to  come  from 
him  In  the  regular  course  of  mall,  and  that 
after  they  were  received  by  lier,  she  and 
the  defendant  conversed  about  their  contents; 
the  subject-matter  of  which  the  defendant  ac- 
knowledged and  In  which  he  acquiesced. 
From  such  sources  sufficient  knowledge  on 
her  part  may  be  obtained  to  enable  her  to 
speak  as  to  the  defendant's  handwriting,  not 
only  as  to  Exhibits  C  and  D,  but  as  to  E  and 
P  as  well,  or  as  to  any  other  writing  pur- 
porting to  have  been  written  by  him.  And 
the  fact  that  the  defendant  thereafter.  In  his 
testimony,  denied  that  he  made  any  such 
admissions  or  that  he  wrote  the  letters,  or 
that  he  ever  saw  the  witness  until  in  the 
courtroom,  or  that  because  he  was  corrobo- 
rated as  to  his  alibi,  or  because  the  prosecu- 
trix was  not  corroborated  by  any  "direct  evi- 
dence" as  to  the  acts  of  sexual  intercourse, 
did  not,  in  my  Judgment,  destroy  her  com- 
petency. 

(SO  uuli,  4»e) 

In  n  LOWHAirS  ESTATE.  In  re  BGCLES* 
ESTATE.  In  re  MXTRRATS 

ESTATE. 

(Supreme  Cotirt  of  Utah.    May  12,  1906.) 

1,  EXECUTOBS  AKD  Ai'MlNlSTBATOBS  —  AP- 
POINTMENT OP  Admisistbatob  — Existence 
OF  Assets. 

Rev.  St  Wyo.  1899,  M  3448,  3449,  provide 
that  on  death  by  wronRful  act  the  party  liable 
shall  be  liable  in  bd  action  broufiht  fn  the  name 
of  tlie  personal  representative  of  docwient  and 
that  the  proceeds  of  such  action  shall  be  dis- 
tributed as  provided  for  the  distribution  of  per- 
sonal estates  of  intestates.  Held  that,  though 
a  claim  for  damages  uoder  the  statute  is  not 
a  general  asset  of  the  decedent's  estate,  it  ia 
a  safficient  asset  for  the  purpose  of  appointing 
an  administrator.* 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Gent.  Dig.  Executors  and  Adminiatrators.  {  25.] 
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2.  Deato  — Aonon— JuBiBDicizoN— Law  or 

Other  State. 

The  right  given  by  the  Wyoming  statute 
to  recover  for  wrongful  death  may  be  enforced 
in  Utah  through  the  medium  of  an  administra- 
tor appointed  by  tl^  courts  of  Utah,  though  the 
decedent's  domicile  at  the  time  of  bis  death 
was  in  Wyoiping  and  though  the  injuries  oc- 
curred there.f 

[Ed.  Note. — For  cases  in  point,  see  vol.  J5t 
Cent  Dig.  Death,  |  60.] 

Appeal  from  District  Court,  Second  Dis- 
trict; J.  A.  Howell,  Judge. 

Judicial  proceedings  on  the  settlement  of 
the  estate  of  Joseph  P.  Lowham,  deceased. 
From  an  order  sustaining  a  motion  by  A.  I. 
Stone,  the  administrator,  to  dismiss  a  peti- 
tion filed  by  the  Union  Pacific  Railroad  Com- 
pany praying  for  the  revocation  of  the  letters 
of  administration,  and  sustaining  the  ad- 
ministrator's demurrer  to  the  petition,  the 
railroad  company  appeals,  with  which  were 
consolidated  similar  proceedings  In  the  estate 
of  Benjamin  Franklin  Ecclea,  deceased,  and 
of  William  Murray,  deceased.  Affirmed. 

P.  L.  Williams,  Geo.  H.  Smith,  and  J.  G. 
Willis,  for  appellant  W.  L.  Maglnnls,  for 
reapondoits.  * 

McCARTT,  J.  The  same  questions  being 
Involved  in  the  foregoing  cases  they  were  con- 
solidated on  this  appeal  and  heard  together, 
and  It  was  atipulated  that  the  judgment  ren- 
dered in  the  matter  of  the  estate  of  Joseph  P. 
Lowham,  deceased,  A.  I.  Stone,  administra- 
tor, Union  Pacific  Railroad  Company,  ap- 
pellant, should  control,  and  be  determlnatlTe 
of  the  other  two  cases.  On  March  30,  1905, 
William  R.  Lowhad,  a  resident  of  the  state 
of  Wyomli^,  filed  his  petition  Id  the  district 
court  of  Weber  conn^,  Utah,  praying  that 
letters  of  administration  of  the  estate  of 
Joseph  P.  Lowham  be  issued  to  one  A.  I. 
Stone.  The  petition  alleges  in  substance  that 
on  Not.  12,  1005,  at  Evaoston,  Wyo.,  Joseph 
P.  Lowham  died  Intestate;  that  deceased 
left  an  estate  in  Weber  county.  Utah,  consist- 
ing of  a  cause  of  action  against  the  Union 
Pacific  Railroad  Company  for  Injuries  re- 
sulting In  bis  death;  that  deceased  at. the 
time  the  injuries  were  received,  and  at  the 
time  of  his  death  was  a  resident  of  Wyoming. 
Then  follows  the  names  and  ages  of  the  heirs 
at  law  of  deceased.  It  further  appears  that 
at  the  time  the  petition  was  filed,  the  peti- 
tioner was  the  administrator  of  the  deceased 
In  the  state  of  Wyoming.  Letters  of  ad- 
ministration were  duly  and  r^ularly  Issued 
to  A.  I.  Stone  by  the  district  court  of  Weber 
county,  as  prayed  for  in  said  petition. 

It  Is  admitted  that  the  Injuries  which  re- 
sulted In  the  death  of  the  deceased  were  sus- 
tained by  him  In  the  state  of  Wyoming,  and 
that  letters  of  administration,  were  obtained 
in  the  district  court  of  Weber  county,  Utah, 


tUtab  Sav.  ft  Trust  Go.  v.  Diamond  Coal  it  Coke- 
Co.,  S8  UUb,  289,  73  P«C.  B24. 
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tar  fhe  Bolv  and  only  pnrpow  of  brlnslnc  mdt 
In  this  Btate  against  tbe  railroad  companies 
mmtloned,  to  recover  damages  for  the  deatb 
of  decedent  It  foFtbfflr  appears  that  on  tbe 
24th  day  of  April,  10(^  A.  I.  Stone,  as  ad- 
ministrator of  Joseph  P.  Lowham,  deceased, 
hrouglit  .an  action  In  the  district 'court  of 
Weber  county,  Utah,  against  tbe  nnlon  Pa- 
dflc  nallroad  Company,  to  recover  damages 
In  tbe  sum  of  $20,000,  on  accoimt  of  tbe 
death  of  said  Lowham,  which  action  la  still 
pending  and  undisposed  of.  Tbe  Union  Pa- 
cific Railroad  Company  filed  Its  petlUon  In 
the  district  court  of  Weber  county.  In  which 
tbe  foregoing  facts  are  recited  and  set  out, 
praying  that  tbe  letters  of  administration  Is- 
sued to  A.  I.  Stone,  In  said  estate,  be  revoked, 
vacated,  and  set  aside,  and  that  he  be  dis- 
charged as  micb  administrator.  Stone  ap- 
peared and'dfflnarred,  and  filed  a  motion  to 
dismiss  and  strike  tbe  petition  from  the  files 
for  the  reastm:  (1)  That  tbe  Union  Padflc 
Railroad  Company  Is  not  interested  In  the 
estate  of  said  Joseph  P.  Lowham,  and  has 
no  legal  capacity  or  authority  to  appear 
tuerein.  (2)  That  the  petition  does  not  state 
facta  Bufflcient  to  authorize  the  court  to  grant 
the  relief  prayed  for.  Tbe  court  made  and 
entered  an  order  austalnlng  the  motion  and 
demurrer,  and  the  petition  was  accordingly 
dlamlBsed,  from  which  order  the  Union  Pacific 
Railroad  Company  has  appealed  to  this  court. 
.  Appellant's  first  contention  Is  that  tbe  right 
created  and  given  by  tbe  statute  of  Wyoming, 
to  recover  damages  for  tbe  death  of  a  person 
caused  by  the  wrongful  act  of  another  in 
that  state,  is  not  snob  an  asset  of  tbe  estate 
of  the  deceased  as  will  aptborlze  tbe  appoint- 
ment of  an  administrator  to  bring  suit  to 
recover  damages  for  death  caused  by  such 
wrongful  act.  Section  8448,  Rev.  St  Wyo. 
1888^  provides:  "Whenever  tbe  death  of  a 
person  shall  I>e  caused  by  wrongful  act,  neg- 
lect or  default,  and  tbe  wrongful  act,  neglect 
or  default  Is  such  as  would  (If  death  bad  not 
ensued)  have  entitled  tbe  party  injured  to 
maintain  an  action  to  recover  damages  In 
respect  thereof,  then  In  every  such  case  the 
person  who,  or  the  corporation  which,  would 
have  been  liable.  If  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages  not- 
withstanding the  death  of  tbe  person  Injured, 
and  although  tbe  death  shall  liave  been  caus- 
ed under  such  circumstances  as  amounts  in 
law  to  murder  In  the  first  or  second  degree, 
or  manslaughter.**  Section  3449  of  tbe  snme 
act  provides  that  "every  such  action  shall  he 
brought  by  and  in  the  name  of  the  personal 
representative  of  such  deceased  person;  and 
tbe  amount  recovered  in  every  such  action 
shall  be  distributed  to  the  parties  and  In  the 
proportions  provided  by  law,  In  relation  to 
the  distribution  of  persoiuU  estatni  left  hy 


persons  dying  Intestate  •  •  •  and  flu 
amount  so  recovered  aball  not  be  sabject  to 
any  debts  or  liabilities  of  the  deceased." 

While  a  claim  for  damages  for  death  by 
wrongful  act  Is  not  a  general  asset  of  the 
estote  under  the  foregoing  provisions  of  the 
Wyoming  stotutes,  we  think  It  Is  a  snffident 
asset  of  tbe  estoto  for  the,  purpose  of  ap- 
pointing an  administrator.  '  This  court,  in 
effect,  BO  held  In  tbe  case  of  In  re  E:)ttote  of 
Tasanen,  25  Utah.  30^  71  Vac  VH.  The 
doctrine  declared  In  that  case  Is  not  only  in 
harmony  with  tbe  great  weight  of  antborlty, 
but  Is,  we  think,  supported  by  the  better  rea- 
son. Brown  V.  Ralhroad  Co.,  07  E:y.  238^  30 
S.  W.  639;  Flndiay  t.  Railioad  Co.,  100  Mich. 
700,  64  N.  W.  782;  Hutehlns  r.  Railroad  Co. 
44  Minn.  5,  4aN.W.  7Q;  Uerkle  v.  Bennington 
(Mich.)  83  N.  W.  846;  Griawold  t.  Qrlswold 
(Ala.)  29  South.  487;  Railway  Co.  r.  Beeves 
(Ind.  App.)  35  N.  E.  199;  Robertson  t.  Rail- 
road Co.  (Wis.)  99  N.  W.  433;  Morris  t.  Rail- 
road Co.  (Iowa)  23  N.  W.  143;  11  A.  &  EL 
Ency.  Law  (2d  Ed.)  82a  Ilarlng  determined 
that  a  claim  tor  damages  for  death  by  wrong- 
ful act  under  the  statutes  of  Wyoming,  Is 
at  least  a  special  asset  of  the  estate,  the 
qoeatton  presented  Is,  can  the  right  tbus  glr- 
m  by  the  Wyoming  statnto  be  enforced  In 
this  Jurisdiction  through  the  medium  of  an 
administrator  appointed  by  tbe  courts  of  this 
stote?  This  queatlon  was  squarely  presented 
and  decided  by  tills  court  In  the  case  of  Utah 
Sar.  &  Trust  Cow  T.  Diamond  Coal  ft  Coke 
Co-  20  Utoh,  299.  78  Pac  624. 

In  view  of  tbe  elaborate  discussion  of  this 
branch  of  the  case  by  appellant,  in  Its  brief, 
we  have  again  given  tbe  subject  careful  om- 
alderation,  and  while  there  aniears  to  be 
some  conflict  In  the  authorities  on  this  qnee- 
tlon,  the  doctrine  declared  in  Uie  case  of 
Utah  Sav.  ft  Trust  Co.  v.  Diamond  "Coal 
ft  Coke  Co.,  supra,  Is  upheld  by  the  decided 
weight  of  authority.  Morris  v.  Chicago,  R. 
L  ft  P.  B.  Co.  aowa)  28  N.  W.  143;  Stew- 
art T.  B.  ft  O.  R.  Co.,  ICS  U.  B.  447,  18 
Sup.  CL  105.  42  L.  Ed.  637;  Deonick  v. 
Railroad  Co.,  103  U.  S.  11,  26  L.  Ed.  439: 
Boston  A  M.  R.  Co.  v.  Hnrd,  106  Fed.  110,  47 
G.  G.  A.  615,  56  L.  R.  A.  103 ;  Lonlsvllle  ft 
N.  R.  R,  V.  Sblveirs  Adm'r  (Ky.)  18  S.  W. 
844;  Sargent  v.  Sargent  (Mass.)  47  N.  B.  121. 
It  being  admitted  that  the  proceedings  lead- 
ing up  to  the  IsRuance  of  letters  of  admbils- 
tratlon  to  A.  L  Stone  were  In  accordance  with 
the  provisions  of  the  stotute  regulating  such 
proceedings,  we  are  of  tbe  opinion,  and  so 
hold,  that  the  district  court  of  Weber  county 
had  Jurisdiction  to  Issue  said  letters,  and  that 
It  did  not  err  In  dismissing  appellant's  petl- 
tioQ  to  have  them  revoked. 

The  Judgment  Is  affirmed,  with  costs. 

BABT(3H,  a  J.,  and  BTBADP,  caaen. 
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8TATB  r.  FRESHWATSIB. 

(Snpreme  Court  of  Utah.   May  14,  1000.) 

1.  Cbiuinai.  Law  — Contik-oance  — Adsknce 
or  Witnesses— Diligence. 

A  motion  for  a  continuance  because  of  the 
absence  of  witnesses  vas  properly  denied,  where 
the  afSdavit  in  support  of  the  motion,  though 
reciting  that  defendant  caused  a  subpoena  to 
b«  issued  for  the  witnesses,  did  not  show  that 
he  commonicated  or  attempted  to  communicate 
with  tbem,  nor  that  any  other  effort  was  made 
to  procure  their  attendance,  though  they  had  ex- 
pressed  a  willingness  to  testify,  and  where  no 
facts  were  stated  tending  to  show  that  there 
was  a  probability  that  they  would  be  present 
at  the  ensning  term  of  court,  or  that  their  testi- 
mony could  be  procured  within  a  reawmable 
time. 

[Ed.  Note. — ^FoV  cases  in  point,  see  toI.  14, 
G6nt.  Dig.  Criminal  Lew,  H  1335,  1336.] 

2.  Same— Evidence— Handwbiting—Identi- 

nCATION. 

■On  an  issue  as  to  whether  a  certain  let- 
ter was  written  by  defendant,  a  witness  who 
bad  seen  defendant  write  but  once  was  com- 
petent to  testify. 

[Ed.  Note.— For  cases  hi  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {  1055.] 

3.  Sauz— Ttpewbitten  Lbttebb— Machine 

U8EI>— EXPKRT  THBTIMONT. 

On  an  issue  as  to  whether  certain  type- 
written letters  were  written  by  defendant,  testi- 
mony by  an  expert  that  a  comparison  of  the 
letters  with  the  work  done  by  a  certain  type- 
writing machine  in  the  town  where  defendant 
lived  mdicated.  because  of  defects  in  the  type 
and  in  the  alignment  thereof,  that  the  letters 
were  written  on  the  machine  in  question,  was 
competent. 

4.  Sahb— Secondabt  Evidekob. 

Where,  in  a  prosecution  for  adultery,  the 
state  claimed  thst  certain  letters  had  been  writ- 
ten by  defendant's  alleged  paramour  to  de- 
fendant, and  notified  the  defendant  to  produce 
these  letters,  which  he  did  not  do,  evidence  by 
the  woman  who  wrote  them  as  to  their  con- 
tents was  admissible. 

[Ed.  Note. — For  cases  In  point,  see  vol  14, 
Cient.  Diff.  Criminal  Law,  886-88a] 

5.  SAine— Lettebs  —  iDtNTmoAxioN  —  Sum- 
cienct. 

In  a  prosecution  for  adultery,  the  state 
daimed  that  a  number  of  letters  bad  been  writ- 
ten by  defendant's  alleged  paramour  to  him, 
and  that  she  had  received  replies  containing  in- 
criminating matter,  all  but  one  of  which  replies 
were  tynewritteo,  and  all  of  which  were  nn- 
signed.  The  alleged  paramour,  though  admit- 
ting that  she  had  seen  defendant  write  but 
once,  testified  that  the  handwriting  of  the  only 
letter  not  typewritten  was  that  of  defendant, 
and  that  the  address  on  the  envelope  of  one  of 
the  typewritten  letters  was  also  in  defendant's 
handwriting.  Held,  that  the  letters  were  ad- 
missible in  evidence  against  defendant 

Appeal  from  District  Court,  Fourth  Dis- 
trict; J.  E.  Booth,  Judge, 

John  W.  Freshwater  was  convicted  of 
adultery,  and  appeals.  Affirmed. 

8.  A.  King,  for  appellant  M.  A.  Breeden, 
Atty.  Gan.,  and  D.  D.  Houtz,  Dlst.  Atty., 

for  the  State 

McCAKTY,  J.  The  defendant  was  convict- 
ed of  the  crime  of  adultery  alleged  to  have 
been  committed  on  June  18,  lOOJt,  at  Frovo, 
Utali*  wltb  one  Delia  Nance^  an  unmarried 


woman,  and  was  sentenced  therefor  to  a  term 
in  the  penitentiary.  The  record  shows  that 
the  case  was  set  for  trial  for  December  S, 
1904,  but,  on  motion  of  the  district  attorn^, 
a  continuance  was  granted  until  December 
21,  1904.  Upon  the  case  being  called  for  trial . 
on  the  last-mentioned  date  the  defendant 
made  a  motion,  supported  by  affidavit,  for  a 
continuance  on  the  ground  that  three  of  his 
witnesses  were  absrat  from  the  state  The 
court  denied  the  motitm  and  a  trial  was 
had,  which  resulted  in  a  disagreement  of  the 
jury.  The  case  was,  thereupon.  Immediately 
set  for  trial  January  9,  1905.  When  the 
case  was  called  for  trial  on  said  dat^  the 
defendant  again  moved  for  a  continuance  on 
the  ground  that  his  three  witnesses  were 
still  absent  from  the  state,  and  that  he  could 
not  safely  proceed  to  trial  without  them.- 
The  court  overruled  the  motion  and  the  trial 
was  proceeded  wltb.  On  January  13,  1905,  a 
verdict  of  guilty  was  rendered.  A  motion  for 
a  new  trial  having  been  made  and  overruled, 
defendant  appeals  to  this  court 

The  action  of  the  court  In  denying  defend-  • 
ant's  motion  for  a  continuance  is  now  assign- 
ed as  error.  In  support  of  the  motion  de- 
fendant filed  an  affidavit  in  which  he.  In  sub- 
stance alleges  he  Is  Informed  that  all  three 
of  the  witnesses  therein  named  are  tempo- 
rarily absent  from  the  state;  that  one  of  the 
witnesses,  Alto  Carter,  was  In  Colorado;  that 
affiant  (defendant),  immediately  upon  the 
cause  being  set  for  trial  (Deconber  23,  1904, 
10  days  before  the  case  was  tilled  for  trial), 
caused  a  subpoena  to  be  Issued  for  said  witness 
but  that  the  "time  was  so  short  that  it  was 
impossible  for  this  affiant  to  obtain  the  pres- 
ence of  said  witness  at  this  term  of  court, 
notwithstanding  the  fact  that  said  witoess 
has  expressed  a  willingness  to  be  present  in 
court  and  testify  in  his  behalf."  The  affi- 
davit then  proceeds  to  recite  what  affiant  ex- 
pected to  prove  by  the  absent  witness.  It 
does  not  appear,  however,  that  defendant 
communicated  or  attempted  to  communicate 
with  the  witness,  notwithstanding  he  was 
advised  of  her  whereabouts  and  that  she  had 
expressed  a  wIlilngneBS  to  be  present  at  the 
trial  and  t^tify.  Nor  does  it  appear  that 
any  effort  was  made  to  procure  ber  attend- 
ance, lifeither  does  the  affiant  state  facts 
tending  to  show  that  there  was  any  probabil- 
ity that  this,  or  eith^  of  the  other  two  ab- 
sent witnesses,  would  be  present  at  the  thok 
next  ensuing  term  of  court  or  that  there  was- 
any  probability  that  the  evidence  of  these 
witnesses  could  and  would  be  procured  within 
a  reasonable  time.  The  same  laclc  of  dili- 
gence is  shown  with  respect  to  procuring  the 
attendance  of  the  other  two  absent  witnesses 
as  was  shown  in  the  case  of  Alto  Carter. 
Under  these  circumstances  It  was  not  an 
abuse  of  discretion  for  the  court  to  deny  the 
motion  for  a  continuance.  1  Spelling,  New 
Tr.  &  App.  Pro.  137-140. 

Delia  Nance,  the  woman  with  whom  It 
Is  alleged  d^endant  committed  the  crime  of 
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which  he  stands  convicted,  was  called  as  a 
witness  and  testified  that  defendant  was 
criminally  Intimate  with  her  on  June  18,  1904, 
at  FroTO,  Utah,  and  that,  as  a  resnlt  of  their 
criminal  conduct,  she  became  pregnant;  that 
defendant,  after  he  was  arrested  for  the 
crime,  prevailed  upon  her  to  go  to  her  home  In 
CJolorado  in  order  to  arold  testifying  against 
him;  that  on  the  night  of  September  5,  1904, 
the  defendant  took  her  to  Sprlngvllle  In  a 
buggy,  at  which  point  he  gave  her  money, 
and  she  took  the  train  for  Colorado;  that  it 
was  understood  Iwfore  they  parted  that  de- 
fendant would  ship  her  trunk  to  her  later  on; 
that  soon  after  arriving  at  her  destination 
In  Colorado  she  received,  through  the  United 
Stat&B  mall,  an  unsigned  typewritten  letter 
postmarked  at  Provo,  Utah;  that  she  had 
seen  the  defendant  write,  and  that  the  ad- 
dress on  the  envelope  was  la  his  haudwrltlDg; 
that  soon  after  the  receipt  of  this  letter  she 
wrote  a  letter  to  defendant,  deposited  the 
same  In  the  post  office,  postage  prepaid,  and 
addressed  to  him  at  Provo,  Utah,  and  stated 
to  him  In  the  letter  that  she  wanted  her  trunk 
and  if  he  didn't  send  It  she  would  return  to 
Provo  and  get  it,  and  that  she  made  In- 
quiries about  the  criminal  case  pending 
against  defendant;  that  soon  thereafter  she 
received  another  unsigned  typewritten  letter 
postmarked  Provo,  Utah,  which  was  Intro- 
duced In  evidence,  and,  in  part,  states: 
"Your  trunk  will  be  there  in  a  few  days, 
so  you  need  not  worry  about  that  •  •  • 
There  hasn't  been  anything  done  yet  and 
won't  if  you  don't  come  back  for  a  while. 
Of  coiirse,  after  this  Is  settled  In  court,  It 
would  be  all  right  for  you  to  come.  •  •  • 
She  also  testified  that  she  wrote  several 
other  letters  to  the  defendant,  deposited  the 
same  In  the  post  office,  postage  prepaid,  and 
addressed  to  him  at  Provo,  Utah,  In  which 
she  discussed  their  relations  and  trouble,  the 
contents  of  which  letters  It  is  unnecessary 
to  here  set  out  in  detnll,  and  that  in  due 
course  of  mail  she  received  unsigned  letters 
postmarked  Provo,  Utah,  which  were  intro- 
duced In  evidence  and  In  which  the  subject- 
matter  of  her  own  letters  was  discussed;  that 
■one  of  the  letters  and  the  address  on  the  en- 
velope iu  which  It  came  she  recognized  as 
being  In  the  handwriting  of  defendant.  A 
demand  was  made  by  the  state  on  defendant 
to  produce  the  letters  alleged  to  have  been 
written  to  him  by  the  prosecutrix,  but  be  de- 
nied having  written  any  letters  to  her  or  of 
having  received  any  from  her.  The  court, 
thereupon,  permitted  the  witness  to  testify 
to  the  contents  of  the  letters  which  she  claim- 
ed were  written  by  her  to  defendant.  E.  H. 
Holt,  who  was  shown  to  be  an  expert  on 
typewriting  and  familiar  with  the  mechanism 
of  typewriting  machines,  was  called  as  a 
witness  by  the  state,  and,  over  defendant's 
objections,  testified  that,  in  bis  opinion,  the 
affidavits  sworn  to  by  defendant  and  filed 
In  the  case  in  an^mrt  of  hia  motions  for 


continuance  and  the  typewritten  letters  re- 
ceived by  Delia  Nance,  berelubefore  referred 
to,  and  Uie  addresses  on  some  of  the  envelopes 
in  which  the  letters  were  posted,  were  writ- 
ten on  the  same  typewriter.  He  testified, 
and  his  evidence  Is  not  disputed,  that  the  let- 
ters and  affidavits  showed  that  the  type  used 
in  printing  them  was  of  the  same  class  and 
size,  that  certain  letters  (typo)  were  defective, 
broken  and  out  of  repair,  that  certain  other 
letters  were  out  of  alignment,  and  the  spacing 
between  certain  letters  was  too  great;  that 
those  peculiarities  and  defects  appeared  In 
the  affidavits  and  typwrltten  letters  and 
the  addresses  referred  to  which  were  type- 
written; that  he  examined  24  typewriting 
machines  in  Provo  City,  one  of  which  had  the 
same  defective  type  which  made  lettering, 
lining,  and  spacing  In  exact  conformity  with 
the  peculiarities  in  these  respects  of  the  affi- 
davits, letters,  and  addresses  on  the  en- 
velopes. He  also  testified,  that,  while  It  might 
be  possible  for  two  machines  out  of  repair  to 
have  precisely  the  same  defects  and  to  pro- 
duce the  same  faulty  printing  In  every  re- 
spect that  characterized  the  letters  and  affi- 
davits mentioned,  such  a  thing  or  coincidence 
Is  not  at  all  probable. 

It  Is  now  urged  that  the  court  erred  in 
permitting  Delia  Nance,  who  claimed  to  have 
seen  the  defendant  write  but  once,  to  testify 
that  the  letter  written  by  hand  which  she 
claimed  was  received  by  her,  and  the  address 
on  the  envelope  In  which  It  came,  was  In  the 
defendant's  handwriting.  The  rule  la  well 
settled  that  writing  may  be  proved  by  evi- 
dence of  a  witness  who  has  seea  the  person 
wi-lte.  In  1  Grecnleaf  on  Ev.  577,  It  la  said: 
"It  Is  held  sufficient  for  this  purpose  that 
the  witness  has  seen  hiro  write  but  once  and 
theu  only  his  name.  The  proof  In  such  case 
may  be  very  light,  but  the  jury  will  be  per- 
mitted to  weigh  it."  In  2  Jones  on  Ev.  S 
5o9,  the  author  says:  "But  whatever  decree 
of  weight  his  testimony  may  defwrre,  whldi 
Is  a  question  exclusively  for  the  jury.  It  la 
anestablished  rule  that  if  one  has  seen  the  per- 
son write,  he  will  be  competent  to  speak  as  to 
his  handwriting;  and  this  Is  true,  althongb 
the  Impression  on  the  witness  may  he  faint 
and  Inaccurate.  Thus,  the  testimony  has 
been  admitted  althov^h  the  witness  has  not 
seen  the  person  write  for  many  years  before 
the  trial  and  although  he  has  only  seen  the 
person  write  on  a  single  occasion,  and  even, 
though  he  only  saw  the  person  write  his  name; 
or  even  his  surname."  And  again:  "It  la 
not  necessary  that  the  witness  should  be  an 
expert.  These  are  matters  affecting  not  the 
admissibility  but  the  weight  of  such  testi- 
mony." McKelvey,  in  his  work  on  Evidence, 
p.  360,  says:  "It  has  from  early  times  been 
settled  that  no  great  degree  of  familiarity 
with  handwriting  Is  required  to  render,  a 
witness  competent  to  give  an  opinion.  It 
he  has  seen  the  person  write  a  single  time. 
It  has  generally  been  held  snfiScient"  Ham* 
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mond  ▼.  Varian,  tM  N.  T.  886;  McNalr  t. 
Commonwealth,  26  Pa.  388;  Bldeont  t.  New- 
ton, 17  N.  H.  71;  Pepper  t.  Barnett,  22  Orat 
(Va,)  405:  Keith  t.  Ijothrop,  10  Cnah.  (Masa) 
453;  Hopkins  T.  M^ulre.  35  Me.  7S;  Bdeloi 
T,  Gongh,  8  OUL  (Md.)  87;  17  Oyc  157. 

Appellant's  next  assignment  la  that  the 
court  erred  in  permitting  witness  Holt  to  tes- 
tify witb  respect  to  the  letters  and  affldsTlts 
referred  to  having  been  written  on  a  certain 
typewriting  machine  then  In  use  In  Provo, 
Utah,  the  town  In  which  defendant  was  re- 
siding at  the  time  the  letters  were  written 
and  affldavltB  made.  While  It  Is  true  that 
this  evidence,  standing  alone,  did  not  prove 
that  defendant  wrote  the  letters,  yet  the 
state  was  entitled  to  have  It  submitted  to 
the  jury  as  a  drcomstance  tending  to  show, 
when  considered  In  connection  with  other 
facts  and  drcnmstances  in  the  case,  that  the 
letters  were  written  at  the  same  town  where 
they  purported  to  hare  been  posted,  and  in 
which  the  record  shows  defendant  resided, 
and  thereby  tending  to  establish  a  link  In  the 
chain  of  eridaice  necessary  to  connect  the 
defendant  with  the  writing  and  sending  of 
the  letters. 

Appellant's  next  complaint  Is  that  the 
court  erred,  first,  in  permitting  Delia  Nance 
to  testify  to  the  contents  of  the  letters  she 
claimed  to  bare  written  to  defendant  from 
Colorado;  and,  second,  by  permitting  the 
state  to  introduce  In  evidence  the  unsigned 
letters  which  she  claimed  to  hare  received 
through  the  malls  in  Colorado  purporting  to 
be  In  answer  to  the  letters  which  she  claimed 
to  have  written  to  the  defendant  The  state 
having  made  a  dnnand  on  the  defotdant  to 
produce  the  lettars  In  question,  and  he  hav- 
ing failed  to  do  so,  it  was  proper  tor  the 
state  to  Introduce  testimony  of  their  contents. 
Nor  do  we  think  the  court  erred  In  pennl^ 
tlDg  the  state  to  Introdnce  In  evidence  the 
unsigned  letters  received  by  her  which  were 
posted  at  Provo,  Utah.  Tho  contents  (tf  these 
lettecfl;  as  shown  by  the  record,  related  to 
and  were  strictly  cfmfined  to  matters  of  an 
incriminating  diaracter  against  defendant 
which  were  peculiarly  within  his  knowledge 
and  concMnlng  which  the  prosecutrix  claim- 
ed to  have  written  him  Ifom  Colorado,  and 
about  which  she  testified  tliey  bad  talked 
over  together  before  she  went  to  Colorado. 
Under  these  circumstances,  and  In  view  of 
ber  testimony  that  she  Identified  one  of  the 
letters  which  was  not  typewritten  as  being 
In  the  bandwritiiv  of  defendant,  the  contents 
oC  which  were  concerning  matters  directly 
connected  with  the  nibject-matter  of  the  cor^ 
reqMHidence,  we  think  it  was  proper  to  re- 
sort to  and  read  In  evidoice  the  contents  of 
Oie  letters  as  tending,  when  considered  In 
connection  with  the  contents  of  the  letters 
which  Delia  Nance  claimed  to  have  writtm 
to  defendant,  to  prove  their  genuineness  and 
that  they  were  written  by  him.  Ill  Wig- 
more  on  Bv.  214I»,  2153i  Singleton  t.  Bremar. 
Harp.  (S.  a)  201. 
8SP.— 2» 


We  find  no  reversible  error  th,  the  record. 
The  ju^nwttt  la  Uunfcoe  afltrmed. 

BARTOH,  Ol  J.,  and  STBAUP,  3^  ocmcnr. 


(20  I4«V.  U6) 

BRANDON  V.  WEST  at  al.    (No.  1,031.) 
(Supreme  Conrt  of  Nevada.    May  2>  180&) 

1.  AppUIr-PuaEHTATIOIl  OF  CAUSn— OBJEC- 
TION S—REBEABI  N  O. 

A  notice  of  appeal  stated  that  the  appeal 
was  taken  from  the  judgment  and  from  an 
order  denying  the  motion  for  a  new  triaL 
The  undertaking  was  conditioned  for  the  pay- 
ment of  costs  on  appeal  from  the  judgment  and 
the  transcript  was  entitled  "Statement  on  Mo- 
tion for  New  Trial  and  Appeal."  Copies  of 
all  papers  required  by  Comp.  Laws,  f  3300, 
to  be  embodied  In  the  Judgm«it  roll,  with  the 
exception  of  the  summons,  were  contained  in 
the  transcript,  and  no  motion  was  made  to 
dismiss  the  appeal  from  the  judgment  because 
of  any  alleeed  defect  therein,  nor  was  the 
regularity  of  the  appeal  questioned  on  the 
presentation  of  the  cause ;  the  case  being  brief- 
ed, argued,  and  presented  as  though  the  appeal 
was  regular,  field,  that  respondent  was  not 
entitled  to  object  on  an  application  for  rehear- 
ing that  thwe  was  no  appeal  from  the  judg- 
ment. 

[Ed.  Note. — For  cases  in  point,  «m  vol. 
Cent.  Dig.  Appeal  and  Error,  i  3242.] 

2.  SauB— DiSFosmoiT  or  C&vbb— Braomcni 
OF  JunauBnr. 

In  a  suit  to  enforce  spedfie  performance 
of  a  contract  plaintiff  was  defeated  and  ap- 
pealed. He  prayed  that  the  Judgment  be 
modified  by  directing  ezecntlon  of  a  deed  to 
plaintiff,  or.  If  be  was  not  mtitled  to  such 
relief,  but  was  entitled  to  a  deed  to  certain 
sand  and  the  exclusive  ri^ht  to  remove  the 
same,  that  Judgment  be  rendered  on  appeal  ac* 
oordingly.  Defendants  offered  no  evideoce,  but 
prepared  findings,  which  were  sfgned,  neganving 
all  alleeatlODB  of  the  complaint  witb  reference 
to  a  sale  of  the  "land."  which  were  approved. 
Plaintiff  moved  to  strike  such  findings  relative 
to  a  sale  of  the  sand  to  plaintiff,  which  was 
denied,  and  defendants  on  appeal  did  not  deny 
that  the  evidence  was  sufficient  to  eatabtlsb 
a  sale  of  the  sand  and  license  to  remove  the 
same.  B^d,  that  defendants  could  not  object 
for  the  first  time  on  rehearing  that  plaintiff 
was  not  entitled  to  the  direct^  to  a  degree 
of  specific  iierformance  of  the  contract  for  tBe 
sale  of  the  ssnd,  but  that  the  court,  on  reversing 
the  cause,  shonld  have  remanded  the  case  for 
a  new  trial. 

Fitagerald,  a  dissenting. 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  83  Pac.  327, 

On  Rehearing. 

TALBOT,  J.  The  respondoits  petition  tot 
a  rehearing  in  this  action,  or  n  modification 
of  the  order  entered  therein,  on  the  follow- 
ing grounds:  "That  no  appeal  was  evw 
taken  from  the  Judgment  herein;  that  the 
only  appeal  which  was  taken  was  from  the 
order  denying  plaintiff's  motion  for  a  new 
trial,  and  the  jurisdiction  of  this  conrt  Is 
limited  to  affirming  or  reversing  ttiat  order; 
and  that  the  order  entered  directing  Judg> 
ment  for  plaintiff  Is  not  warranted,  even 
had  an  appeal  been  taken  from  the  jodg* 
ment.  It  is  oontoided  that  the  record 
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on  appeal  does  not  contain  the  Judgment 
roll,  and  consequently  that  there  can  be  no 
appeal  from  the  Judgment  The  notice 
states  that  the  appeal  Is  from  the  Judg- 
ment, as  wdl  as  the  order  denying  the 
motion  for  a  new  trial.  The  undertaking 
on  appeal  is  conditioned  for  the  payment  of 
costs  on  appeal  from  the  Judgment.  The 
transcript  is  entitled:  "Statement  on  Mo- 
tion for  New  Trial  and  Appeal."  Copies  of 
all  the  papers  required  under  Comp.  Laws, 
S  3300,  to  be  embodied  In  the  Judgment  roll, 
with  the  «eeptlon  of  the  summons,  are 
contained  In  the  transcript.  There  was  no 
motion  made  to  dismiss  the  appeal  from 
the  judgmrat  because  of  any  alleged  de- 
feet  therein,  nor  was  the  Bofflclency  or 
regularity  of  the  appeal  questioned  upon  the 
presentation  of  the  cause.  The  case  was 
briefed,  ai^ed,  and  presented  as  though 
tbe  appeal  was  entirely  regnlar.  Its  suffi- 
ciency, therefore,  cannot  now  be  questioned 
upon  petition  for  rehearing. 

It  Is  argued  that  this  court,  In  ^ny  event, 
ought  not  to  have  directed  that  Judgment  be 
entered  In  favor  of  the  appellant  upon  re- 
versal of  the  Judgment  but  that  all  that 
was  proper  to  be  done  under  such  clrcum- 
Btanoes,  was  the  granting  of  a  new  trial, 
the  rale  being,  "that  where  there  Is  an  Issue 
upon  material  facts,  which  may  possibly  be 
decided  in  more  than  one  way  on  another 
trial,  th&ee  shonid  be  a  new  trial  ordered 
on  a  reversal  of  the  Judgment"  Upon  the 
trial  of  this  cause  tbe  respondents  otTered 
no  evidence,  they  submitted  the  case  upon 
the  testimony  offered  by  the  plaintiff.  The 
court  ordered  Judgment  in  favor  of  defend- 
ants. Findings  pr^ared  by  defendants' 
counsel,  which  negatived  the  allegations  of 
plalntifC's  complaint  that  there  was  a  sale 
of  the  land  described  therein,  were  approved 
by  the  court  Counsel  for  the  plalntlfF  moved 
to  strike  out  the  dndlngs  so  allowed,  and 
made  request  for  certain  other  findings.  Up- 
on the  hearing  of  this  motion  and  request, 
the  court  made,  among  others,  the  addition- 
al finding  relative  to  the  sale  of  the  sand 
to  the  plaintiCT  and  the  right  or  license  to 
remove  tbe  same.  In  pursuance  of  which 
finding  Judgment  was  ordered  by  this  court 
to  be  entered  In  favor  of  appellant.  Coun- 
sel for  respondents,  though  participating  In 
this  bearing,  may  not  have  been  called  upon 
to  except  to  this  finding,  if  objection  were 
bad  tha«to;  bnt,  In  any  event  no  objection 
was  made  or  exception  taken.  In  plaintiffs 
assignments  of  error  in  his  statement  on  mo- 
tion for  a  new  trial  and  appeal  the  point 
la  twice  made  that  It  was  error  in  the  court 
not  to  give  piaintifC  Judgment  In  accordance 
with  tills  finding.  Counsel  for  appellant 
in  their  opoiing  brief  take  the  position  that 
they  were  entitled  to  Judgment  at  least  to 
tbe  extent  of  the  aand  and  tbe  exclusive 
license  to  remove  the  same,  as  found  by  the 
trial  court.  They  close  their  brief  with  the 
following  pamgrapta:   ''Wherefore  plaintiff 
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and  appellant  prays  that.  Inasmuch  as  all 
the  evidence  Is  before  the  court  tbe  Judg- 
ment be  modified  by  directing  the  defendants 
to  execute  a  deed  of  said  property  to  plain- 
tiff; and  should  the  court  find  that  plaintiff 
is  not  entitled  to  the  relief  prayed  for  in 
tbe  complaint  but  Is  entitled  to  tbe  lesser 
relief  of  a  deed  to  the  sand  and  exclusive 
right  to  remove  the  same,  that  the  Judgment 
be  modified  accordingly.  •  •  •"  It  will  be 
seen,  therefore,  that  whether  Judgment  by 
this  court  should  be  ordered  entered  In 
favor  of  tbe  plaintiff  upon  the  findings  as 
they  stood  was  squarely  before  the  court. 
Thore  was  no  intimation  In  respondents* 
brief  that  In  the  event  this  court  should 
conclude  that  tbe  finding  as  to  the  sale  of 
the  sand  was  supported  by  the  evidence 
and  that  tbe  trial  court  should  have  given 
Judgment  to  that  extent  In  favor  of  the 
plaintiff,  tbis  court  ought  not  to  make  an 
order  directing  such  a  Judgment  to  be  en- 
tered, Instead  of  remanding  the  case  for  a 
new  trial.  Tliere  was  no  suggestion  tbat 
In  the  event  this  court  agreed  with  tbe 
contention  of  appellant  that  Judgment 
should  have  been  entered  In  favor  of  the 
plaintiff  upon  the  findings,  that  a  new 
trial  should  be  ordered,  so  that  tbe  d^end- 
ants  might  have  an  importunity  to  oSa  evi- 
dence upon  the  issues  or  that  tbey  had  any 
evidence  that  might  be  so  offered. 

Counsel  for  respondents  In  the  presenta- 
tion of  this  case  upon  the  hearing  on  appeal 
took  the  sole  position  that  under  the  plead- 
ings, findings,  and  evidence,  the  appellant 
was  entitled  to  no  relief  whatever.  Al- 
though counsel  for  appellant  was  asking  tbat 
Judgment  be  ordered  entered  In  favor  of 
plaintiff  In  accordance  with  the  finding  rela- 
tive to  tbe  sale  of  the  sand,  tbis  finding 
is  nowhere  directly  attacked  in  respondents* 
brief;  In  fact,  It  Is  not  denied  that  the  evi- 
dence was  sufficient  to  establish  a  sale  of 
sand  and  a  license  to  remove  the  same,  al- 
though It  was  kna  Is  claimed  that  the 
proofs  as  to  tbe  limits  within  which  the 
sand  might  be  taken  were  too  indefinite. 
Under  this  state  of  facts,  we  think  the  con- 
tention, now  made  for  the  first  time,  that 
tbe  course  pursued  by  this  court  was  not 
a  proper  one,  also  comes  too  late.  It  is 
the  rule  that  no  new  ground  or  posi'tifm 
not  token  In  tbe  argtiment  submitting  tbe 
case,  or  question  waived  by  silence,  can 
be  considered  on   petition  for  rehearing. 

Powell  v.  N.  O.  O.  By.  Co.,  28  Nev.   ,  82 

Pac.  97;  Becfc  T.  Thompson,  22  Ner.  421,  41 
Pac.  1. 

It  was  contended  by  counsel  for  respond- 
ents upon  the  presentation  of  this  case,  and 
is  again  ni^ed  In  the  petition  for  rehearing 
that  there  was  no  satisfactory  proof  of  tbe 
boundaries  of  the  land  referred  to  in  the 
complaint  and  within  which  the  sand  has 
been  held  to  have  been  sold  to  the  plain- 
tiff. This  point  was  conddered,  althougli 
not  referred  to,  In  the  original  <^inIon. 
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Tbere  was  testlmoD7  to  tbe  effect  that 
two  of  tbe  sides,  the  south  and  the  east, 
were  laid  out  in  the  presence  of  B.  G.  Clow 
and  tbe  plalntifT  and  at  Glow's  direction. 
Counsel  in  their  petition  now  only  con- 
tend "that  the  record  on  appeal,  fairly  con- 
sidered falls  to  show  that  the  western  bound- 
axy  of  the  land  claimed  by  appellant  was 
eTcr  Indicated  or  marked  by  B.  G.  Clow." 
As  the  land  In  question  is  triangular  In 
shape,  the  establishment  of  two  of  the 
aides  wonld  necessarily  establish  the  third. 
The  petition  for  rehearing  is  denied, 

NORCROSS,  3^  concurs.  FITZOBBALD, 
a  J.,  dissents. 

(16  OU.  241) 

ROBINSON  TKRBITORT. 

(Bnpreme  Court  of  Ofclahoma.   Sept  7.  1905. 
Rehearing  Denied  Jan.  11, 1900.) 

1.  GRANDJuBT— INDICTMKKT— FlNDIRO— NOM- 
■    BEB  OF  GaAND  JUBOEB.  ^  ^  ^„ 

Under  the  provisions  of  section  0349.  Wil- 
son's Rev.  &  Ann.  SL 1901,  an  Indictment  cannot 
be  found,  except  by  ttie  concurrence  of  at  least 
12  grand  Jurors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Grand  Jury,  S  fl.] 

2.  iMDicnuENT— Motion  TO  Quash— Gbopnds. 

By  the  language  contained  in  section  5399, 
Wilson's  Ber.  &  Ann.  St  1903,  "when  it  is  not 
found,"  is  meant  when  not  concurred  in  by  at 
least  12  grand  Jurors,  and  baa  no  reference  to 
the  kind  or  character  of  erideace  received  1^ 
tbe  grand  Jury. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  SS  ^S0~ 
487.1 

3.  Samk— Morion  to  Sbt  Aside. 

By  tbe  provisions  of  the  act  of  criminal 

Sroeedure  of  this  territory,  the  rights  of  a 
efendant  indicted  are  defined,  and  the  causes 
for  which  he  may  attack  tbe  Indictment,  the 
manner  in  which  tbe  attack  must  be  made,  and 
the  time  for  makine  such  attack,  are  prescribed. 
The  reception  by  the  grand  jury  of  hearsay  or 
secondary  evidence  Is  not  one  of  tbe  grounds 
fw  which  the  indictment  must  be  set  aside 
upon  motion. 

[Ed.  Note.— 7or  cases  in  point  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  f  480- 
487.] 

4.  Cbihinai,  Law  — AppKAt— Jubt  — Chai.- 
UNGK  FOB  Cause. 

Under  the  provisions  of  the  statutes  of  this 
tmitoiy,  a  clialleage  for  cause  for  the  reason 
Of  incompetency  of  a  juror  is  a  question  to  be 
tried  by  the  trial  court  and  in  the  absence  of 
a  complete  record  of  the  examination  upon  that 
question  tbe  presumption  is  tliat  the  ruling 
of  the  trial  court  was  right 

[Ed.  Note. — For  cases  in  point  aee  toL  15, 
Cent.  Dig.  Criminal  Law,  S  M)23.J 

5.  JuBT— Statement  op  Grounds. 

Under  the  provisions  of  the  statutes  of  this 
territory,  a  party  desiring  to  challenge  a  juror 
for  cause  must  state  the  cause  of  his  chal- 
ieoge,  and  uuleiis  the  cause  ia  stated  the  chal< 
lenge  may  be  disregarded  by  the  court.  It  is 
not  enongh,  at  the  conclusion  of  the  examination 
of  tbe  juror,  to  say  "I  challenge  the  juror  for 
cause." 

[Ed.  Note. — For  cases  in  point  see  vol.  31, 
Cent  Dig.  Jury,  §  550.] 

6.  Same— Failube  to  Object. 

A  known  ground  of  disqualification  of  a 
JoroT  before  or  during  the  progress  of  a  trial 


is  waived  by  wittiholding  It  or  refusing  or  de- 
clining to  raiae  the  objection  until  after  verdict 
[Ed.  Note. — For  cases  in  point,  see  voL  SI, 
Cent.  Dig.  Jury,  Si  604^^14,  55&-{>6S.]     .  . 

7.  HOWOIDE— EVIDBRCK. 

The  ruling  of  the  court  coxdudiiw  tbe 
testimony  of  the  witness  Sellers  as  to  the  details 
of  a  fight  between  Sellers  and  tbe  deceased, 
a  short  time  before  the  bomicide,  A«Id  not  to 
he  reversible  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26^ 
Oent  Dig.  Homicide,  ||  29K2,  843.] 

8.  Same— Sbut-Defensk. 

Where,  in  a  criminal  action  upon  a  cfaarM 
of  manslaughter  in  the  first  d^ree,  the  defend- 
ant admits  firing  tbe  fatal  shot,  but  seekB 
to  justify  on  the  ^nnds  of  necessary  self-de- 
fense, and  that  be  fired  the  shot  believing  that 
he  was  then  in  danger  of  losing  his  life  or  suf- 
fering  great  bodily  harm,  in  order  to  justify  an 
acqutttaj  the  facts  must  be  such  that  the  Jury, 
in  tbe  light  of  ait  of  the  facts  and  circumstances 
known  to  the  defendant,  can  say  that  as  a  rea- 
sonable man  be  had  grounds  for  such  belief ;  and 
an  instruction  directing  the  jury  that  the  de- 
fendant  must  have  actually  and  in  good  faith 
have  thought  he  was  in  danger  of  losing  his 
life  or  of  suffering  great  bodily  harm,  and  that 
be  had  reason  and  cause  for  such  belief,  is  not 
erroneous.  ■ 

[Ed-  Note. — For  cases  in  point  see  rol.  26, 
Cent  Dig.  Homicide,  §  ISS-lSl} 

9.  Same— Inbtbuctions. 

The  use  of  tbe  language  "sound  reason," 
and  "honest  belief,"  in  connection  with  the  In- 
structions given  in  this  case,  can  only  be  under- 
stood to  mean  that  the  defendant  must  actually 
in  j^ood  faith  have  thought  be  was  io  danger  of 
losing  his  life  or  suffering  great  bodily  harm, 
and  that  he  had  reason  and  cause  for  such  belief. 

10.  Same. 

The  instructions  in  plain  and  unambiguous 
language  directed  tbe  jury  as  to  whom  the  dan-i 
ger  should  appear. 

11.  SAUB—JUSTmCATION— IVrSTBUCnONB. 
Where  the  jury  are  properly  instructed  that 

the  killing  was  justifiable,  if  in  response  to  some 
ov«>t  act  it  Is  not  error  to  in  that  connection 
instmct  "that-  no  man  by  his  own  lawless  act 
can  create  a  necessity  for  acting  in  self-defense, 
and  thereupon  assault  and  injure  or  kill  the 
person  with  whom  he  seeks  the  difficulty,  and 
then  interpose  as  a  defense  tbe  plea  of  self- 
defense.  The  plea  of  necessi^  is  a  shield  only 
for  those  who  are  without  fault  in  occasioning 
it  and  acting  under  it,"  where  tbe  evidence 
warrants  sucn  an  Instruction. 

12.  H0HICIDB--PB0V0EINa  DIFFICULTY— In - 
BTBUCT10N8— AFPLZCABILITT. 

Where  there  is  evidence  that  just  before 
the  homicide  the  defendant,  upon  receiving  in- 
formation that  tbe  deceased  was  abusing  him  to 
his  friends,  went  to  bis  saloon,  armed  himself 
with  the  revolver  with  wfaich  be  fired  the  fatal 
shot,  and  went  to  another  salotm,  where  he  met 
the  deceased,  accused  him  of  abusing  him  to  his 
friends,  and,  after  but  a  few  words,  fired  the 
fatal  shot  held,  ttiat  under  such  circumstances 
the  instruction  was  applicable  to  the  &cts. 

13.  Same — CBEATina  Difficultt. 

The  instruction,  when  taken  In  connection 
with  the  other  instructions  given  by  the  court 
in  this  case,  could  not  be' construed  as  assuming 
that  tbe  defendant  created  the  necessity  ~br 
his  own  lawless  act  to  produce  a  fear  that  hui 
life  was  in  danger  by  deceased,  and  taking  ad- 
vantage of  the  plea  of  self-defense  made  It  neces' 
sary  to  kill. 

14.  CBIUIHAZ*  Law— iNBTBUOnOHB— Appuoa- 

BILITY. 

Instruction  uumt»ered   13,  copied  in  the 
opinion,  directed  the  jury  that  the  defendant 
bad  the  right  to  proceed  with  defensiv-e  &s 
until  he  was  in  a  positioBij)|;2i«C|^A.j(@r 
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be  Gonstined,  when  taken  as  a  whole,  as  saying 
that  the  defendant  carried  his  acts  of  aggression 
further  than  he  ehonld  hare. 

15.  Sake— REPETiTion  or  InBTBircnoNS. 

It  Is  not  error  for  the  cocrt  to  refuse  re- 
qnests  tor  siiecial  instructions,  eren  though  such 
requests  correcUy  state  the  law,  where  they  are 
fully  covered  by  the  instructions  given  by  the 
court,  although  different  to  some  extent  io  the 
language  used. 

[Ed.  Note. — ^For  cases  in  point,  see  ToL  26, 
Cent  Dig.  Homicide,  |  2011.f 

16.  Homicide— iNBTBUonoNa. 

Special  instructions  requested  In  this  case 
examined,  and  held  to  be  fully  covered  by  the 
instructions  given  hy  the  coort 

17.  Cbihihax.  Law— Sfeciai,  Instbuctionb. 
If,  upon  the  trial  of  a  criminal  case,  spe- 

dal  Instmctions  are  desired  by  the  defendant 
he  is  required  by  the  provisions  of  the  statues 
of  this  territory  to  present  in  writing  to  the 
court  the  ^tmctions  desired.  The  tnal  court 
cannot  be  expected,  and  is  not  required,  to  In- 
struct upon  every  possible  question. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  2(»7.]    _         ,  , 

18.  Saue.  '^"^  '"^ 
It  is  not  error  for  the  trial  court  to  omit 

to  instruct  upon  some  pu-ticnlar  branch  of  the 
case  deemed  advisable  oy  the  defendant  under 
bis  theory  of  the  case,  when  he  has  not  re- 
quested  such  instructiooa. 

[Ed.  Note.^For  cases  in  point  "ce  toL  14, 
Cent  Dig.  Crbalnal  Law,  ||  1996-2005.] 

19.  Sake. 

Instmctions  Nos.  1  and  2  were  fnlly  cover- 
ed by  the  Instructions  given  by  the  court  and 
the  court  is  not  required  to  repeat  the  instruc- 
tions given  l)ecause  requested  by  the  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  2011.] 

aO.  HOHIOIDE  —  Mansuugbteb  —  Instbuc- 
HONS. 

Where,  In  a  crlmiiul  case,  the  tndictmrat 
charges,  and  the  evidence  for  the  prosecution 
shows  the  killing  to  have  been,  manslaughter  in 
the  first  degree,  and  the  defendant  admits  the 
killing,  and  the  evidence  upon  his  part  tends 
to  show  the  killing  to  have  been  justifiable,  it 
is  only  necessary  that  the  Instructions  of  the 
court  riiall  cover  the  law  of  the  case  as  shown 
by  the  evidence. 

21.  Same— Loweb  Deoeees  of  Cbimb. 

On  the  trial  of  a  criminal  caee,  where  the 
defendant  is  charged  with  the  crime  of  man- 
slaughter In  the  first  degree,  and  the  evidence  of 
the  prosecution  tends  to  support  the  charge, 
and  there  is  no  evidence  tending  to  support  the 
lower  degrees  of  the  crime,  but  the  evidence  of 
the  defendant  tenda  to  prove  justifiable  bomi- 
dde,  it  is  not  necessary  tor  the  court  to  instruct 
the  jury  upon  the  law  of  manslaughter  In  the 
second  degree. 

22.  Cbiminal  Law— Instbuotions. 

The  instructions  should  in  all  cases  state 
the  law  applicable  to  the  facts,  and  to  all  prop- 
er and  reasonable  deductions  to  be  made  tnere- 
from,  and  fair  interpretations  thereof,  and  not 
to  questions  not  presented  or  supported  hj  the 
evidence. 

[Ed.  Not& — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  fiS  1980,  1981.1 

23.  Same— Appeal— Affibmance. 

Where,  after  an  examination  of  the  entire 
record,  it  appears  that  the  defendant  has  had  a 
fair  and  impartial  trial,  that  no  material  error 
has  been  committed  by  the  trial  court  and  the 
verdict  is  amply  sustained  by  the  evidence,  this 
court  will  not  distarb  the  verdict  or  Jud^ent 
of  the  trial  court 
(Syllabus  by  the  Court) 


Error  from  District  Oonrt,  Gaddo  Oonntsr; 
before  Justice  Frank  E.  Gillette. 

Samuel  A.  Robinson  waa  conTlcted  of 
manslau^tar,  and  brings  &nor.  Afflrmed. 

StlllweU  H.  Rnssell,  Charles  H.  Carswell, 
and  Glitsch  &  Glltsch,  for  plaintiff  in  raror. 
P.  0.  Simons,  Atty.  Gen.  for  the  Territory. 

BEAUCHAMP.  J.  PlalntUt  In  error, 
Samuel  A.  Bobinson,  vaa  Indicted  for,  and 
tried  and  convicted  of,  manslani^ter  In  the 
first  degree  in  flie  district  court  of  Caddo 
county,  and  sentenced  to  the  penitentiary 
for  a  term  of  eight  years.  From  fliat  Jnds^ 
ment,  he  appeals,  and  brings  the  case  here 
by  petition  In  oror  and  case-made. 

After  the  return  of  the  Indictment  by  the 
grand  Jnty,  and  upon  arraignment,  tlie  plain- 
tiif  in  error  moved  the  conrt  to  qnash  lAe 
indictment  upon  two  grounds:  First  that 
said  Indictment  was  found  by  tbe  grand  jury 
without  legal  and  competent  evidence; 
second,  ttiat  the  grand  Jury  wtaidk  found  and 
returned  said  indictment  during  tbe  constdo- 
atlon  of  the  case  received  incompetent,  il- 
legal, hearsay,  and  secondary  evidence,  and 
that  the  finding  of  said  Indictment  was  made 
upcm  Incompetent,  Illegal,  hearsay,  and 
secondary  evidence.  A  hearing  upon  the 
motion  was  had  before  the  conrt;  and  the 
motion  ovATuled,  to  irtddb  mllng  the  plain- 
tiff in  error  excepted,  and  now  urges  tills 
as  his  first  ground  as  cause  tor  reversal  of 
the  Judgment  against  blm.  The  tecwd  dlo- 
doses  Oat  on  the  preliminaiy  ezamlnatiMi 
of  the  plaintiff  in  error  the  testimony  was 
taken  down  in  diorthand  by  a  stenographer* 
and  afterwards  by  her  transcribed,  and  tliat 
the  testimony  as  written  out  by  hw  was  In- 
troduced before  the  grand  Jury  wbUe  invests 
gating  falB  case;  that  llie  testimony  of  some 
of  the  witnesses  who  testified  before  Uie  ex- 
amining magistrate  was  not  contained  In  Am 
transcript,  and  Unt  ttae  tesUmimy  contained 
in  flie  transcript  was  not  taken  under  tbe 
direction  or  order  of  the  probate  Judge,  be- 
fore whom  the  examination  was  had;  and 
that  the  transcript  was  not  filed  in  the 
probate  court  nor  filed  txe  d^oslted  with  llie 
clerk  of  the  district  court  of  Caddo  county. 
These  are  Hie  ground  upon  which  the  plain- 
tiff In  error  relied  to  support  bis  motion  to 
quash.  The  record  also  discloses  that  a  num- 
ber  of  the  witnesses  who  testified  in  pemm 
before  the  grand  Jury  were  eyewitnesses  to 
the  homicide,  and  upon  whose  evidence  the 
grand  jury  were  fully  justified  In  returning 
the  indictment 

It  is  contended  ttiat,  by  reaaim  of  flie 
grand  Jury  taavlng  recdved  the  transcript  In 
evidence  before  them,  that  the  indlctmoit 
was  not  found  as  prescribed  by  the  statutes 
of  this  traritoxy.  and  tbat,  tij  reason  of  Hie 
provisions  of  section  5809,  Wilson's  Bar.  ft 
Ann.  St  1903,  the  indictment  should  have 
been  set  aside  1^  Hie  court  Secticm  B399 
reads:  **Xlio  Indictment  mna$  !»  set  aside 
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by  the  court,  In  whldi  the  defendant  Is 
arraigned,  and  upon  his  motion.  In  either  of 
the  following  cases:  First:  When  It  is 
not  found,  indorsed,  presented  or  filed,  as 
prescribed  by  the  statutes  of  the  territory. 
•  •  •»*  And  by  section  5339,  Wilson's 
Rev.  &  Ann.  St  1903,  It  Is  provided:  "The 
grand  jury  may  not  receive  hearsay  or 
secondary  evidence."  Section  5349,  Wilson's 
Rev.  &  Ann.  St.  1003,  provides:  "An  Indict- 
ment cannot  be  found  vrlthoat  the  concur- 
rence of  at  least  twelve  grand  Jurors.  When 
so  found,  It  must  be  indorsed,  'A  true  bill,* 
and  the  iudorsement  must  be  signed  by  the 
foreman  of  the  grand  jury."  The  Legislature 
has  seen  pn^er  to  provide  for  what  causes 
an  Indictment  must  be  set  aside  by  the  court 
upon  tfae  motion  of  the  defendant,  If  made 
at  the  proper  time,  and,  by  section  5349,  the 
Indictment  can  be  found  only  by  the  con- 
currence of  at  least  12  grand  Jurors,  and 
when  BO  found  It  Is  provided  how  It  must  be 
indorsed  and  signed.  By  the  language  con- 
tained In  section5399,"WhenItisnotfound"Is 
meant  when  not  concurred  In  by  at  least  12 
grand  Jurors,  and  has  no  reference  to  the 
kind  or  character  of  evidence  received  by  the 
grand  Jury,  or  to  the  other  matters  or  pro- 
ceedings prior  to  Qie  vote  of  the  grand  jury 
upon  wbl(^  the  indictment  is  found.  By  the 
provisions  of  our  criminal  procedure,  the 
rl^lits  of  a  defendant  Indicted  are  defined; 
and  the  causes  for  which  be  may  attack  the 
proceedings,  the  manner  in  which  the  attack 
must  be  made,  and  the  time  for  making  such 
attack,  are  prescribed;  and,  the  reception  by 
tiie  grand  jury  of  hearsay  or  secondary  evi- 
dence not  being  one  of  the  grounds  for  which 
ttie  Indictment  must  be  set  aside  upon  motion, 
and  the  motion  In  this  case  being  for  that 
canse  only,  it  was  rightfully  oveiruled. 
Shivers  v.  Territory,  13  Okl.  466,  74  Pac.  899. 

2.  Hie  second  assignment  of  error  la  that 
tiie  court  erred  In  overruling  the  challenge 
for  cause  made  to  the  petit  juror  R,  A.  Mc- 
Cracken.  The  record  discloses  the  following 
examination  of  the  juror  upon  his  voir  dire: 
"Q.  Are  you  a  deputy  sheriff' in  this  county? 
A.  I  have  a  commission.  I  am  not  a  r^rular 
working  sheriff.  Q.  You  hold  a  commission 
as  a  deputy  sherifF?  A.  Yes,  sir.  (Defend- 
ant f^allenges  juror  for  cause.  Challenge  is 
by  the  court  overruled.  Defendant  excepts 
to  mllng  of  the  court.)"  And  Immediately 
following  Is  the  certificate  of  the  official 
court  stenographer  as  follows:  "This  certi- 
fies that  the  above  and  foregoing  Is  a  true 
and  correct  transcript  of  my  shorthand  notes 
of  that  part  of  the  examination  of  junw 
KcCracken  relating  to  his  having  a  commis- 
sion as  d^nty  sheriff,  together  with  the 
objection  of  counsel,  the  ruling  of  court,  and 
Uie  exertions  of  counsel  to  said  mllng." 
It  Is  apparent  that  the  record  presented  does 
not  contain  a  complete  record  of  the  exami- 
nation and  testimony  of  the  juror  upon  his 
Toir  dire.  Under  the  provisions  of  the  stat- 
Dtes  of  this  territory,  a  dmllaige  tot  cause  Is 


an  objection  to  a  particular  Juror  and  is 
either:  First,  general,  that  the  Juror  Is  dis- 
qualified from  serving  In  any  case  on  trial; 
or,  second,  particular,  that  he  Is  disqualified 
from  serving  In  the  case  on  trial.  General 
causes  for  challenge  are:  First,  conviction 
for  felony;  second,  want  of  any  of  the  quali- 
fications prescribed  by  law  to  render  a  person 
a  competent  juror,  including  a  want  of 
knowledge  of  the  English  language  as  used 
by  the  courts;  third,  unsoundness  of  mind, 
or  such  defect  In  the  faculties  of  the  mind  or 
organs  of  the  body  as  renders  him  Inca- 
pable of  performing  the  duties  ot  a  Jurw. 
Particular  causes  of  challenge  are  of  two 
kinds:  First,  for  such  a  bias  as,  when  the 
existence  of  the  facts  is  ascertained.  In  Judg- 
ment of  law  disqualifies  the  Juror,  and  which 
Is  known  as  Implied  bias;  second,  for  the 
existence  of  a  state  of  mind  on  the  part  of 
the  Juror,  In  reference  to  the  case  or  to  eiOier 
party,  which  satisfies  the  court,  in  the  exer- 
cise of  a  sound  discretion,  that  he  cannot 
try  the  Issue  Impartially,  without  prejudice 
to  the  substantial  rights  of  the  party  chal- 
lenging, and  which  Is  known  as  actual  bias. 
A  challenge  for  Implied  bias  may  be  taken 
for  the  several  causes  set  forth  In  the  statute, 
and  for  no  other.  In  a  dhallenge  for  either 
Implied  bias  or  actaal  bias,  the  causes,  tiiere- 
fore,  must  be  stated.  All  challenges,  wheth- 
er to  the  pane!  or  to  Individual  Jurors,  shall 
be  tried  by  the  court.  The  Juror  and  other 
witnesses  may  be  examined  to  prove  or  dis- 
prove tbe  challenge.  Bee  Wilson's  Rev.  & 
Ann.  St  1008,  (8  6460-5470.  The  entire 
record  of  the  examination  of  the  Juror  not 
being  before  us,  it  Is  Impossible  for  ns  to 
determine  for  what  reason  the  court  over- 
ruled the  challenge  for  cause. 

Conceding,  for  the  purpose  of  this  ques- 
tion, that  the  Juror,  if  a  deputy  sberitT,  was 
Incompetent  to  serve,  it  may  be  that  if  the 
record  of  the  entire  examination  was  be- 
fore us,  it  would  show  that  he  was  not  in 
fact  a  d^uty  sheriff.  The  record  presented 
simply  discloses  that  the  Juror  answered  that 
he  held  a  commission;  that  he  was  not  a 
regularly  working  sherifF.  What  is  meant 
by  this  particular  language,  standing  alone. 
Is  not  certain.  Under  the  provisions  of  the 
statutes,  more  Is  required  to  constitute  one 
a  deputy  sheriCT  than  the  mere  Issuance  and 
delivery  of  a  commission.  Wilson's  Rev.  ^ 
Ann.  St  1903,  §  3750.  However,  under  tfae 
statutes  before  cited,  if  the  Juror  had  been 
challenged  on  the  grounds  of  Incompetracy, 
it  was  a  question  to  be  tried  by  the  court, 
and,  in  the  absence  of  a  complete  record, 
the  presumption  would  be  that  the  ruling  of 
the  trial  court  was  right  Again,  the  chal- 
lenge was  general.  For  what  cause  Is  not 
shown.  Under  the  provisions  of  the  stat- 
utes, the  cause  for  the  challenge  shall  be 
stated.  Whether  the  challenge  was  over- 
ruled on  the  ground  of  Insufficiency  In  form, 
or  because  unsupported  by  the  evidence, 
doe.  not  .pp«r  ftom^tte^^rec^of^^g 
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enough,  boweror,  If  the  rollng  can  be  sus- 
tained on  either  of  these  grounds.  In  the 
case  of  People  t.  B^olds,  16  Cal.  129,  In 
the  opinion  of  the  court  by  Baldwin,  J.,  It  Is 
said:  "The  statute  enumerates  several  dis- 
tinct causes  for  which  a  challenge  for  Im- 
plied bias  may  he  taken,  and  require,  In  a 
chalieoge  of  this  kind,  that  one  or  more  of 
the  causes  tbua  enumerated  shall  be  alleged. 
Act  Begulating  Proceedings  In  Criminal  Oases, 
SS  347,  349.  Unless  the  canse  be  alleged,  the 
challenge  may  be  disregarded  by  the  court 
It  Is  not  enough  to  say,  'I  challenge  the  Juror 
for  implied  bias,'  and  then  stop.  The  par- 
ticular cause  from  which  such  bias  Is  to  be 
Inferred  must  be  stated.  Such  was  the  rule 
of  the  common  law,  and  such  is  the  direction 
of  the  statute  In  this  state.  In  the  present 
case  the  challengea  were  Interposed  in  gen- 
eral terms  'for  Implied  bias,'  without  a 
specification  of  the  particular  causes;  and 
for  this  reason,  If  for  no  other,  they  were 
properly  disallowed.  'When  a  Juror  Is  chal- 
lenged for  principal  cause  or  for  favor,'  says 
the  Supreme  Court  of  New  York,  in  Freeman 
T.  People,  4  Denio,  31,  47  Am.  Dec.  216,  the 
ground  of  the  challenge  should  be  distinctly 
stated;  for  without  this  the  challenge  is  In- 
complete and  may  be  wholly  disregarded  by 
the  court  It  Is  not  enough  to  say,  "I  chal- 
lenge for  principal  cause  or  for  favor,"  and 
atop  there.  ■  The  canse  of  the  challenge  must 
be  spedfled.' "  "A  party  cannot,"  says  the 
31^>reme  Court  of  New  Jersey,  In  Mann  v. 
Glover,  14  N.  J.  Law,  195,  "make  a  principal 
challenge,  or  a  challenge  to  the  favor,  by 
giving  It  a  name.  A  challenge,  whether  In 
writing  or  by  parol,  must  be  In  such  terms 
that  the  court  can  see.  In  the  first  place, 
whether  It  Is  for  principal  canse  or  to  the 
favor,  and  so  determine  by  which  form  It  Is 
to  be  tried ;  and,  secondly,  whether  the  facts. 
If  true,  are  sulBclent  to  support  such  chal- 
lenge. It  is  the  common  practice  in  this 
state  to  Interrogate  a  Juror,  when  he  is  first 
called  upon  his  voir  dire,  generally  as  to  his 
quallflcations,  wltb  a  view  to  obtain  Informa- 
tion upon  which  to  rest  a  specific  challenge. 
This  practice,  though  productive  of  some  in- 
convenience, is  one  of  necessity;  for,  unless 
It  be  followed,  It  will  often  be  quite  Im- 
possible to  ascertain  the  qualificatlona  of  the 
Juror.  •  •  •  If,  therefore,  the  challenge 
for  implied  bias  be  not  taken  before  the 
Juror  Is  examined,  the  proper  course  to  pur 
sue  Is  to  make  the  challenge,  stating  dis- 
tinctly Its  causes.  Immediately  after  the  pre- 
liminary examination  is  closed.  The  district 
attoraey  can  then  except  to  the  challenge,  or 
deny  the  facts  it  alleges — that  Is,  he  can  de- 
mur to  Its  sufficiency  or  Join  issues  on  the 
truth  of  its  averments.  If  the  latter  course 
be  adopted,  the  Juror  can  be  further  ex- 
amined, and  other  witnesses  called,  and  the 
matter  be  thus  submitted  to  the  court." 

The  statutes  of  California  are  Identical 
with  the  statutes  of  this  territory.  In  the 
present  case  the  challengea  were  overruled, 


but  whether  on  flie  gronnds  of  InsufflclMKy 
In  form,  or  because  nnsapported  by  the  evi- 
dence, does  not  appear.  It  Is  enongb  It  the 
rullDg  can  J]e  sustained  on  either  of  the 
grounds.  People  v.  Cochran,  61  Cal.  5^  and 
cases  there  cited.  In  the  opinion  In  the  case 
of  Johnson  t.  HoUlday,  79  Ind.  151.  by  Howk. 
J.,  It  is  said :  "Of  coarse  the  appellant  was 
entitled,  as  was  the  appellee,  to  a  fair  trial 
of  the  Issues  In  the  cause  by  a  Jury  of  cMn- 
petent  Jurors.  But  we  cannot  assume  that 
any  of  the  Jurors  were  incompetent  On  the 
contrary,  as  all  of  the  presumptions  are  In 
favor  of  the  rulings  and  decisions  of  the  trial 
court.  It  behooves  the  party  who  may  wish 
to  claim  In  this  court  that  any  of  these  rul- 
ings or  decisions  were  erroneous  to  so  save 
and  present  them  In  the  record  of  the  cause 
as  to  exclude  every  reasonable  presun^tlon 
In  favor  of  such  rulings  or  decisions.  Myers 
v.  Murphy,  60  Ind.  282;  Stott  v.  Smith,  70 
Ind.  298;  Bowen  v.  Pollard,  71  IndL  177; 
Williams  v.  Potter,  72  Ind.  354;  Klssell  v. 
Anderson,  73  Ind.  485;  Smith  v.  Kyler,  74 
Ind.  575."  In  view  of  the  eondltlon  of  the 
record  presented  and  the  authorities  cited, 
we  cannot  say  that  there  was  error  com- 
mitted in  overruling  the  challenge  for  canse. 
A  known  ground  of  dlsQualiflcatlon  of  the 
Juror  before  or  during  the  progress  of  a  trial 
is  waived  by  withholding  It,  or  refusing  or 
declining  to  raise  the  objection  until  after 
verdict  Queenan  v.  Territory,  11  OkL  261, 
71  Pac.  218,  61  L.  B.  A.  324. 

3.  At  the  trial  a  witness,  Frank  Sell«*B, 
testified  that  between  6  and  7  o'clock  In  the 
evening,  Just  a  short  time  prior  to  the  boml- 
clde,  be  called  at  the  old  "K.  C."  building, 
aud  there  found  Smith  Brown,  the  deceased ; 
that  Brown  made  a  violent  assault  upon  him, 
cursed  him,  charged  him  with  being  a  spy 
for  Robinson,  and  tlureatened  to  kill  him, 
and  stated  that  he  would  kill  the  defend- 
ant, Robinson,  before  daylight;  that  Brown 
at  that  time  was  armed  with  a  revolver,  with 
which  he  punched  the  witness  in  the  side 
several  times.  The  territory  objected  to  the 
testimony  respecting  the  dlfQculty  between 
the  deceased  and  the  witness.  The  court 
ruled  that  whatever  the  witness  said  In  ref- 
erence to  Robinson  was  competent  The  wit- 
ness then  testified  in  reference  to  the  details 
of  a  fight  that  he  had  with  the  deceased. 
Brown,  and  thereafter,  in  response  to  an  ob- 
jection, the  court  Instructed  the  Jury  that 
the  testimony  of  the  witness,  in  so  far  as  It 
related  to  what  Brown  did  in  referrace  to 
the  witness,  was  not  competent  to  which 
the  defendant  excepted,  and  now  complains. 
Counsel  argues  that:  "This  brutal  outburst 
constitutes  a  link  In  the  chain  of  one  hostile 
series  of  acts  by  the  deceased  down  to  the 
time  he  was  shot.  It  showed  the  state  of 
his  mind  toward  the  defendant  in  this:  his 
assault  on  Sellers  and  the  language  used 
towards  him  was  actuated  solely  from  the 
fact  that  he  regarded  Sellers  as  an  emissary 
of  Robinson,  aud  that  the.excloded  testimony 
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of  Sdlen  dKnrt  that  ihe  deceaBed  was  ann- 
ed-  with  a  reTolver  aNnit  90  mlnntea  prkv  to 
tbe  time  he  met  hla  death."  The  teBthnosy 
of  the  witness  Sdlers,  with  refarence  to 
Brawn  being  armed  with  a  rerolver  at  the 
time  of  the  cUfflcnlty  between  himself  and 
Brown,  was  not  excluded  by  the  court.  The 
court  only  exdnded  tbe  testimony  wftb  ref- 
wence  tb  the  details  <tf  the  fight  between 
witness  and  ftvwn,  and  In  this  the  conrt 
oatatnly  did  not  «rr.  The  witness  was  per- 
mitted to  testify  to  everything  that  was  said 
or  done  with  refermce  to  the  defendant,  and 
under  what  thecmy  the  details  of  a  penona! 
enconnter  between  Sellers  and  Brown  could 
bo  material  or  relevant  to  the  qnestlonB  at 
Issne  we  are  unaUe  to  see;  but,  even  If  the 
mllng  of  the  court  was  ernmeons,  two  other 
witnesses  who  were  eyewitnesses  to  the  en- 
connter betwe^i  Sellers  and  Brown,  were 
permitted  to  testify  to  all  of  the  facts  and 
details.  S^rs  testUted  that  immediately 
after  the  encounter  with  Brown  he  told  the 
defendant  what  Brown  had  said  to  him,  and 
advised  dte  defMidant  to  look  out  for  him ; 
ibnt  he  believed  that  Brown  would  kill  him 
before  daylight  If  the  opportunity  should 
present.  The  defendant  testified  that  short- 
ly after  he  received  this  information,  he  met 
the  deceased  In  what  Is  called  the  "Bell  Top 
satobn"  In  Anadarko,  and  inquired  of  him 
Why  he  was  abusing  htm  to  his  friends. 
Brown  denied  that  he  had  made  such  state- 
ments, and  inquired  as  to  who  was  defend- 
ant's infrnmant  Upon  being  Informed  It 
was  Sellers,  Brown  made  the  remark,  "Tbat 
God  damned  son  of  a  bitch  I  would  not  be- 
tteve,**  to  which  remark,  It  seems,  defend- 
ant took  offense,  and  tbe  encounter  ensued  In 
which  the  defendant  shot  end  killed  the 
deceased,  in  the  presence  of  witnesses  who 
were  present  and  testified  to  all  of  the  de- 
tails at  tbe  trial.  Tbe  defendant  admitted 
tbe  sbootlng,  and  claimed  that  Brown  was 
In  the  act  of  drtfwing  a  revolver,  and  that 
he  shot  in  self-defense.  The  record  dls- 
doises  tbat  the  court  gave  the  defendant 
the  greatest  latitude  In  the  Introduction  of 
evidence. 

4.  Exceptions  were  taken  to  instroetions 
Noa.  9,  10,  13,  14,  and  19  given  by  the  court; 
and,  while  there  was  no  exception  taken  to 
instruction  No.  8,  we  are  requested  by  coun- 
sel to  notice  It  also,  which  Instructions  read 
as  follows : 

*'(S)  By  the  language  lawful  defense  of  the 
person'  is  meant  what  we  sometimes  term 
•self-defense.'.  The  right  of  self-defense  Is 
founded  upon  the  -natural  right  of  a  man  to 
protect  himself  against  the  unlawful  assault 
ni)on  him  by  another.  This  defense  having 
been  made  In  this  cage,  the  jury  should  weigh 
each  fact  and  circumstance  that  Is  offered  as 
justifiable  grounds  in  connection  with  all  the 
other  testimony  in  the  case.  Mere  apprehen- 
sion that  a  person  designs  to  kill  another  or 
tb  commit  some  great  bodily  harm  upon  him 
Is  not  sufficient  to  justify  such  other  In  first 


maklqg  an  attacik  'and  oommitUhg  the  Itct 
complained  of  In  the  indictniait  herein ;  and 
to  paform  Boch  act;  whrai  the  excuse  thefe- 
fbr  Is  mere  apprehension,  would  not  he  suffi- 
cient to  justify  the  act  as  -one  having  been 
committed  In  tbe  lawful  defense  oC  the  per* 
son.  In  a  case  where  a  person  attacks  anoth- 
er, or  attempts  to  execnte  a  design  npon  tiie 
life  of  such  other,  and  la  in  an  aK>arait  Mt- 
nation  to  do  so,  thereby  creating  a  reasonable- 
belief  that  such  design  Is  about  to  be  ac- 
complished, then  the  persim  so  threatened 
may  resist  and  use  all  necessary  force  to 
prevent  tiie  aocompllahinent  of  such  design, 
even  to  tbe  extent  of  taking  life,  and  It  Is 
justifiable.  Actual  or  positive  danger  is  not 
indispensable  to  justify  self-defensa  The 
law  considers  that  men,  when  threatened 
with  danger,  are  obliged  to  judge  frwn  ap- 
pearances and  to  determine  therefrom  the 
exact  state  of  things  surranndliv  them,  and 
In  such  case,  If  a  person  acts  from  an  hon- 
est conviction,  induced  by  reasonable  evi- 
dence, he  will  not  be  held  criminally  for  a 
mistake  as  to  the  extent  of  actual  dai^er. 
If  the  jury  believe  from  the  evidence  that  at 
the  time  tbe  defendant  Is  alleged  to  have 
ediot  the  deceased  the  dzcnmstancee  sur- 
rounding him  were  sudi  as  in  sound  reason 
would  justify  or  induce  in  bis  mhid  an  hon- 
est belief  that  he  was  In  danger  of  receiving 
from  the  deceased  some  great  bodily  harm, 
and'  that  tiie  defendant  In  doing  what  he  did 
was  acting  solely  from  the  instincts  of  self- 
preservation,  thok  bo  is  not  guilty,  and  yon 
should  so  find. 

"(9)  The  court  inrtructa  the  jury  tbat  ' 
mere  fear,  however  well  grounded,  that  an- 
other intends  to  kill  the  defendant,  or  to  do 
him  some  great  bodily  barm,  will  not  jus- 
tify a  killing,  unless  there  Is  some  overt  act 
indicating  a  purpose  to  Immediately  carry 
out  such  an  totentlon ;  and  you  are  lnstni6t- 
ed  that  It  is  not  enough  tbat  tbe  d^endant 
should  shoiv  tbat  he  believed  himself  In  dan- 
ger, unless  the  facts  were  such  that  In  the 
light  of  all  the  facts  and  (Circumstances 
known  to  tbe  defendant  at  the  time,  or  by 
blm  then  believed  to  be  true,  can  see  tbat  as 
a  reasonable  man  he  bad  grounds  for  sUch 
belief. 

"(10)  In  this  conection  you  are  Instrueted- 
tbat  no  man  by  bis  own  lawless  act  can  cre- 
ate a  necessity  for  acting  In  self-defense,  and 
tbereupon  assault  and  Injure  or  kill  the  per- 
son with  whom  he  seeks  tbe  difficulty,  and 
then  interpose  as  a  defense  the  plea  of  self- 
defense.  The  plea  of  necessity  is  a  shield 
only  for  those  who  are  without  fault  in  oC' 
casioning  it  and  acting  under  It." 

"(13)  The  Jury  are  Instructed  that  If  they 
find  from  the  evidence  that  tbe  deceased, 
G.  8.  Brown,  made  threats  against  the  de- 
fendant which,  If  carried  Into  execution, 
would  endanger  his  life  or  subject  Mm  to 
great  bodily  harm,  and  the  defendant  feared 
or  had  reason  to  fear  that  such  threats  were 
liable  to  be  carried  Into  execution,  then  tb& 
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defendant  migbt  lawfully  arm  himself  for 
the  purpose  of  self-defense  In  anticipation  of 
such  threats  being  carried  Into  execution; 
but  fou  are  Instructed  that  the  defendant 
could  not  lawfully  assault  the  deceased  on 
account  of  such  threats,  or  because  of  fear 
Induced  thereby,  unless  the  deceased  at  the 
time  made  some  demonstration  or  performed 
some  overt  act  that  caused  reasonable  ap- 
prehension that  such  threats  were  about  to 
be  put  Into  execution,  and  in  case  of  such 
demonstration  or  orert  act  the  defendant 
might  lawfully  become  the  aggressor  only  to 
the  extent  of  putting  himself  In  a  position  of 
safety  as  against  the  unlawful  threatened 
acts  of  the. deceased.  If,  under  the  circum- 
stances and  facts  In  this  case,  you  find  the 
defendant  intentionally  carried  his  act  of 
agression  farther  than  was  reasonably  nec- 
essary to  place  himself  In  a  situation  of  ap- 
parent safety,  bis  acts  would  be  such  as  to 
render  his  act  of  aggression  unlawful,  and 
you  should  under  such  circumstances  con- 
sider the  evidence  as  a  whole,  together  with 
such  act  of  aggression  In  determining  his 
guilt  or  innocence  under  the  charge  laid  in 
the  indictment 

"(14)  The  court  instructs  the  jury  that 
words  spoken,  no  matter  how  vile  or  op- 
probrious, unaccompanied  by  other  demon- 
strations which  would  cause  a  reasonable 
belief  in  the  mind  of  the  defendant  that  the 
deceased  was  about  to  do  him  some  great 
personal  Injury,  would  not  Justify  the  de- 
fendant in  shooting  the  deceased  or  in  in- 
flicting on  the  deceased  any  personal  injury." 

"(19)  The  court  instructs  the  Jury  that 
the  true  nature  of  manslaughter  is  that  it 
Is  a  homicide  mitigated  out  of  tenderness  to 
the  frailty  of  human  nature.  Every  man, 
when  assailed  with  violence  or  great  rude- 
ness, is  inspired  with  a  sudden  impulse  of 
anger,  which  puts  him  upon  resistance  be- 
fore time  for  cool  reflection.  If,  during  that 
period,  he  attacks  bis  assailant  with  a  weap- 
on likely  to  endanger  life,  and  death  ensues. 
It  is  r^arded  as  done  through  heat  of  blood 
and  violence  of  anger,  and  not  through  mal- 
ice. The  same  role  applies  to  a  homicide 
In  mutual  combat,  which  la  attributed  to  sud- 
den and  violent  anger  occasioned  by  the  com- 
JmU  and  not  to  malice.  Where  two  meet, 
not  Intending  to  Qoarrel*  and  angry  words 
suddenly  arise,  and  a  conflict  springs  up,  In 
which  blows  are  given  on  both  sides,  it  is  a 
mutual  combat,  without  much  regard  to  who 
la  the  assailant ;  and  If  no  unfair  advantage 
be  taken  In  the  outset*  and  an  occasion  is 
not  sought  for  the  purpose  of  gratifying  mat- 
Ice,  and  one  seizes  a  weapon  and  strikes  a 
deadly  blow,  It  Is  regarded  as  homicide  In 
the  heat  of  blood,  and  under  our  statute  Is 
manslaughter  in  the  first  degree." 

The  criticism  offered  as  to  Instruction  No. 
8  is  as  to  the  language  used,  "sound  reason" 
and  "honest  belief."  It  is  argued  that  "Ju- 
rors m^btsay  that  there  was  reason  inducing 
belief,  yet  under  the  cue  gathered  fnun  the 


instruction  would  easily  conclude  that  tbe 
reason  was  not  a  sound  one  or  the  belief  an 
honest  one.  Again,  that  the  defendant,  in 
doing  what  he  did,  was  acting  solely  from 
the  instincts  of  self-preservation,  else  he  is 
guilty."  The  defendant  on  the  witness  stand 
admitted  the  killing,  and  attempted  to  Justi- 
fy on  the  groimds  of  self-defense,  and  it  was 
for  the  Jury  to  determine  In  the  light  of  all 
tbe  facts  and  circumstances  in  evidence, 
whether  the  defendant  was  Jostlflable,  wheth- 
er he  was  by  the  deceased  assaulted  in  such 
a  way  as  to  Induce  in  him  a  reasonable  be- 
lief that  he  was  in  actual  danger  of  loeln^ 
his  life,  or  of  suffering  gi-eat  bodily  barm, 
and  that  the  defendant  in  doing  what  he  did 
was  acting  solely  from  the  Instincts  of  self- 
preservation  as  claimed  by  him.  The  defend- 
ant testified  that  he  believed  that  the  de- 
ceased was  armed  with  a  revolver,  and  that 
he  was  then  about  to  shoot  him,  and  that  be 
shot  the  fata]  shot  because  he  believed  that 
the  deceased  was  then  about  to  kill  himL, 
and  to  preserve  his  own  life.  If  the  ap- 
pearances were  such.  Judging  from  the  stand- 
point of  the  defendant,  that  the  Jury  could 
say  that  he  had  reasonable  grounds  for  the 
belief  that  he  was  then  in  danger  of  losing 
his  life  or  suffering  great  bodily  harm,  then 
they  were  told  that  they  should  acquit  him ; 
but  the  Jury  must  of  necessity  believe  that 
such  a  belief  was  an  honest  belief,  not  a  mere 
claim  of  belief,  and  one  for  which  under  all 
of  tbe  facts  and  circumstances  In  evidence, 
there  was  a  reason  for.  Tbe  facts  must  be 
such  that  the  Jury,  in  the  light  of  ail  tbe 
facts  and  circumstances  known  to  the  de- 
fendant at  the  time  and  by  bim  believed  to 
be  true,  can  say  that  as  a  reasonable  man  he 
had  grounds  for  such  belief  (see  Wells  r. 
Territory,  14  Okl.  436,  78  Pac.  124) ;  and  the 
use  of  the  language  "sound  reason"  and  "hon- 
est belief,"  In  connection  with  the  instruc- 
tion given,  can  only  be  understood  to  mean 
that  the  defendant  must  actually  In  good 
faith  have  thought  he  was  In  danger  of  los- 
ing his  life  or  suCFerlng  great  bodily  harm, 
and  that  be  had  reason  and  cause  for  such 
belief.  Again,  it  Is  said  that  "the  Instruction 
does  not  say'  to  whom  the  danger,  real  or  ap- 
parent, the  sound  reason,  the  honest  belief,  etc., 
should  appear,  and  unless  so  instructed  the 
jury  has  a  right  to  conclude  that  these  mat- 
ters must  be  viewed  from  their  standpoint" 
Tbe  language  of  the  instruction  Is:  "If  the 
jury  believe  from  the  evidence  that  at  the 
time  the  defendant  Is  alleged  to  have  shot 
tbe  deceased  the  circumstance  surrounding 
him  were  such  as  in  sound  reason  would 
justify  or  induce  in  his  mind  an  honest  be- 
lief that  he  was  in  danger  of  receiving  from 
the  deceased  some  great  bodily  harm,  and 
that  the  defendant  in  doing  what  he  did,  was 
acting  solely  from  the  Instincts  of  self-pres- 
ervation, then  he  Is  not  guilty."  What  lan- 
guage could  have  been  adopted  or  used  by  the 
court  to  more  clearly  direct  them  as  to  whom 
the  dango:  should  appear,  we  cannot  perceive; 
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for  fbB  language  Is  plain  and  nnamblguoTiB, 
and  expressly  states  to  wbom  the  reason  and 
danger  shonld  appear. 

The  objections  to  Instruction  No.  9  are 
based  npon  the  same  line  of  reasoning,  and 
tterefore  require  no  farther  notice. 

It  -Is  contended  that  Instruction  No.  10  Is 
not  applicable  to  the  case  made  by  the  evi- 
dence, and  Is  equivalent  to  saying  to  the 
Jury  "that  the  plaintiff  In  error  created  the 
necessity  by  his  own  lawless  acts  to  produce 
a  fear  that  his  life  was  In  danger  by  the 
deceased,  and,  taking  advantage  of  self-de- 
fense, made  It  a  necessity  to  kill."  This  In- 
strnctlon  was  given  la  connection  with  In- 
stmctlon  No.  9,  where  the  Jury  were  told 
that  the  killing  was  Justifiable  If  In  response 
to  some  overt  act  There  Is  testimony  In 
this  case  that  the  defendant,  Just  before  the 
shooting  occurred,  went  to  his  saloon,  armed 
himself  with  the  revolver  with  which  he  fired 
the  fatal  shot,  and  went  to  the  Bell  Top 
saloon,  where  he  met  the  deceased  and  ac- 
cused tilm  of  ftbtislag  bim  to  his  friends,  and 
after  bnt  a  few  words  fired  tbe  fatal  sfaot 
Under  such  circumstances  the  instmctlon 
was  applicable  to  tbe  facts.  By  instructions 
Nos.  16  and  17  the  jury  were  told: 

"(16)  The  court  Instructs  the  Jury  that  a 
man  baa  tbe  right  to  seek  and  ask  an  expla- 
nation of  one  who  has  made  threats  about 
him,  and.  If  In  so  doing  an  affray  Is  precip- 
itated, he  has  the  right  to  defend  himself 
from  death  or  great  bodily  Injury;  and  the 
Jury  are  Instructed  that  It  Is  not  necessary, 
In  order  that  the  defendant  have  tbe  right 
of  self-defense,  that  be  be  entirely  blameless 
in  the  matter  of  bringing  on  tbe  difficulty 
which  resulted  In  the  homldde.  The  mere 
fact  that  he  armed  himself  for  the  purpose 
of  defense.  If  you  find  from  the  evidence 
that  the  defendant  did  arm  himself  for  that 
purpose,  nor  the  fact  that  upon  meeting  tbe 
deceased  be  accosted  liim  and  asked  for  an 
explanation  from  him  of  threats  alleged  to 
have  been  previously  communicated  to  him, 
the  defendant,  as  having  been  made  by  tbe 
deceased,  unless  yon  further  find  from  the 
evidence  that  such  explanation  was  asked 
for  the  purpose  and  with  th'e  Intent  on  the 
part  of  the  defendant  of  bringing  on  tbe  dif- 
ficulty or  confilct,  and  In  such  conflict  to 
take  the  life  of  tbe  deceased,  and  if  you  do 
find  that  such  explanation  was  asked  for  tbe 
purpose  and  with  tbe  intent  of  bringing 
on  a  conflict  intending  In  such  confilct  to 
take  the  life  of  tbe  deceased,  such  act 
on  tbe  part  of  tbe  defeadant,  if  followed 
by  a  deadly  assault  on  the  part  of  the  de- 
fendant, would  render  his  act  of  aggresalon 
unlawful,  and  you  should  In  such  case  consid- 
er the  evidence  taken  In  this  case  as  a  whole, 
together  with  such  acts  of  aggression,  in 
determining  the  defendant's  guilt  or  Inno- 
cence under  the  charge  laid  In  the  indictment 

"(17)  If  the  defendant  was  in  a  place 
where  he  had  a  ri^t  to  be,  and  the  deceased 
waa  making  an  effort  to  draw  a  revolver  for 


the  purpose  of  shooting  or  killing  the  de- 
fendant, and  tbe  defendant  did  not  bring  on 
tlie  difficulty,  and  the  circumstances  sur- 
rounding him,  In  connection  with  any  threats 
theretofore  made  against  him  by  the  deceas- 
ed, were  such  as  to  Induce  In  the  defendant's 
mind  a  reasonable  belief  that  the  deceased 
intended  to  shoot  and  kill  'him,  and  the  de- 
fendant did  in  fact  so  believe,  then  the  de- 
fendant was  not  obliged  to  retreat,  nor  con- 
sider whether  he  could  safely  retreat,  but 
had  a  right  to  stand  bis  ground,  and  meet 
any  attack  made  upon  him  wltJi  a  deadly 
weapon,  in  such  way  and  with  such  force 
as  under  all  the  circumstances  he  at  tlie 
moment  honestly  believed,  and  bad  reason- 
able grounds  to  believe,  was  necessary  to 
save  bis  own  life,  or  to  protect  himself  from 
great  bodily  Injury;  and  if.  In  such  conflict 
between  tiiem,  the  defendant  killed  the  de- 
ceased, the  killing  was  Justifiable,  and  it  Is 
your  duty  to  flnd  the  defendant  not  guilty." 

Under  the  facts  In  evidence  in  tbts  case  the 
Jury  would  have  been  warranted  In  finding 
that  the  defendant  went  to  the  saloon  where 
he  found  the  deceased  in  SMrcta  of  him,  and 
for  and  with  the  purpose  and  Intenttcm  of 
killing  blm,  and  there  Is  no  Intimation  or 
claim  that  be  withdrew  or  attempted  to  with- 
draw from  the  fight  It  cannot  be  contraided 
that  a  man  can  deliberately  arm  himself  with 
a  dangerous  weapon  and  seek  out  another  for 
the  purpose  o^  killing  him,  unlawfully  and 
deliberately,  and  be  heard  to  claim  the  right 
of  self-defense,  where  he  had  not  withdrawn 
or  signified  bis  intention  or  wllUngnesa  to 
withdraw  from  the  struggle.  As  was  prop- 
erly said  by  tbe  trial  court:  "The  plea  of 
necessity  Is  a  shield  only  for  those  who  are 
without  fault  In  occasioning  It  and  acting 
under  It"  Tbe  instruction,  when  taken  in 
connection  with  the  other  instructions  glren 
by  tbe  court,  fairly  states  the  law  applicable 
to  the  facts  In  this  case,  and  could  not  be  ' 
construed  as  assuming  that  the  defendant 
created  the  necessity  by  bis  own  lawless  act 
to  produce  a  fear  that  his  life  was  In  danger 
from  deceased,  and  taking  advantage  of  self- 
defense  made  It  a  necessity  to  kill,  as  eon- 
tended  by  counsel  for  plaintiff  in  error,  and 
therefore  the  Instruction  was  not  erroneous. 
State  V.  Jones,  78  Mo.  278. 

Complaint  is  made  of  Instruction  No.  18, 
and  It  Is  argued :  "One  acting  In  resistance 
to  an  overt  act  Is  not  an  aggressor;  but  sndi 
resistance  is  a  defensive  act  and  be  has  the 
legal  right  to  proceed  with  such  defensive 
acts  until  he  is  In  a  situation  of  actual  safety 
— not  of  apparent  safety."  "Mie  lustructldn 
Is  copied  in  full  in  this  opinion,  and  we  are 
unable  to  see  any  Justification  for  tbls  crit- 
icism. The  jury  were  told  that  defendant 
could  not  lawfully  assault  tbe  deceased  on 
account  of  threats,  or  for  fear  induced  there- 
by, unless  the  deceased  at  the  time  made 
some  demonstration  or  performed  some  overt 
act  that  caused  a  reasonable  apprehension 
that  Bucb  threats  wwe  aboat  to  be  put  Intft 
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execution,  aiiO,  In  case  of  Bilch  demonstration 
or  overt  act,  the  defendant  might  lawfully 
become  the  aggreseor  only  to  the  extrait  of 
putting  himself  In  a  position  of  safety,  and 
If  be  Intentlooally  carried  his  act  of  aggres- 
sion further  than  that,  bis  acts  would  be 
Budi  as  to  render  his  act  of  aggression  un- 
lawful, and  that  the  jury  should,  undar  such 
circumstances,  consider  the  evidence  as  a 
whole,  together  with  such  act  of  aggresslui. 
In  determining  bis  guilt  or  Innocence;  nor 
can  the  language  used  lu  tbe  instructions, 
when  taken  as  a  whole,  be  oonstrned  as 
saying  that  thB  defendant  carried  his  acts 
of  aggression  further  than  he  should  hare. 
Tbe  Instruction,  when  taken  as  a  whole.  Is 
not  (^)en  to  the  criticism  offered,  and  fairly 
states  tbe  law  applicable  to  the  facts. 

BKceptlon  was  taken  to  instruction  No.  14 
given  by  the  court,  which  is  assigned  as  er- 
ror; but  counsel  for  plaintiff  in  error  In  their 
brief  assign  no  reason  why  such  instruction 
8h<)«ld  be  held  to  be  erroneous,  and  we  know 
of  no  reason  that  could  be  successfully  urged 
to  that  end.  Counsel  Insists  that  two  in- 
structionB  requested  by  tb^  and  refused  by 
tbe  court  should  have  been  given  in  lieu 
thereof.  The  Instructions  requested  and  re- 
fused are  fully  covered  by  the  lustrncUons 
given.  While  perhaps  different  to  some  ex- 
tent in  the  language  used,  tbe  substance  Is 
the  same.  It  Is  not  error  for  the  court  to 
refuse  requests  for  instructions'  even  though 
Bu<*  requestfl  correctly  state  the  law,  where 
they  are  fully  covered  In  the  instructions 
given. 

Instruction  No.  19  was  excepted  to,  and  Is 
now  insisted  upon  as  error.  It  Is  argued  that 
"the  vice  in  tbe  Instruction  la:  (1)  It  does 
not  .  describe  the  character  of  the  violence  or 
of  the  blows;  (2)  It  makes  no  difference  as 
to  who  dealt  tbe  first  blow  following  tbe 
words  used ;  (3>  It  says  that  the  law  has  no 
regard  as  to  who  dealt  tbe  first  blow ;  (4)  It 
does  not  explain  or  define  what  advantages 
would  be  unfair  In  the  outset,  If  nothing  but 
words  were  used;  and  (5)  because  If  the  two 
men  met,  not  intending  to  quarrel,  and  angry 
words  suddenly  arose  (and  words  not  justi- 
fying an  assault)  r  It  would  not  be  a  mutual 
combat  If  plaintiff  in  error  simply  defended 
himself  from  tbe  attack  of  deceased;  (ti)  in 
the  opinion  of  counsel  the  law  has  regard  as 
to  who  Is  the  assailant,  and  (7)  calling  for 
an  explanation  was  a  legal  right,  and  would 
not  be  *an  occasion  Bought  for  the  purpose 
of  gratiifying  malice.' "  For  the  reason  here- 
tofore stated  the  Instruction  la  applicable  to 
the  facts  In  this  case.  An  Instruction  Identic- 
al with  this  Instruction  was  given  In  the  case 
of  Commonwealth  v.  Webster,  5  Cush. 
(MasA)  295,  52  Am.  Dec.  711,  and  approved 
by  tbe  Supreme  Court  of  Massachusetts. 
Counsel  for  plaintiff  In  error  admits  that 
the  Instruction  properly  states  the  law  where 
applicable  to  the  facts.  If  counsel  desired 
an  Instruction  describing  the  character  of  the 
violence,  of  tbe  blows,  and  defining  what  ad- 


vantages would  be  unfair  In  the  outset.  If 
nothing  bat  words  were  used,  and  tbe  other 
matters  of  which  they  complain,  they  should 
have  requested  Instructions  covering  those 
matters.  The  trial  court  could  not  be  ex- 
pected and  Is  not  required  to  Instruct  upon 
every  possible  question,  and  It  is  not  error  to 
omit  to  Instruct  upon  some  particular  branch 
of  the  case  deemed  advisable  by  the  defend- 
ant under  his  theory  of  the  case,  when  the 
defendant  has  not  asked  for  such  Instruction. 

Complaint  is  made  because  of  tbe  refusal 
of  the  court  to  give  defendant's  Instructions 
Nos.  1  and  2,  which  were  requested  by  the 
defendant  and  refused.  The  Instructioiu  re- 
quested were  fully  covered  in  every  particular 
by  the  instructions  given,  and  even  though 
the  Instructions  requested  correctly  state  the 
law,  being  fully  covered  by  the  Instructions 
given.  It  was  not  error  to  refuse  the  requests. 
The  court  is  not  required  to  r^ieat  the  In- 
structions given  becMM  requested  by  tbe  de* 
fendant 

It  Is  contended  by  counsel  for  plaintiff  In 
error  that  the  court  erred  In  not  Instmctlng 
the  Jury  on  the  law  as  to  manslaughter  in  the 
second  degree^  As  bef<n«  stated,  the  de- 
fendant admitted  the  killing,  and  sou^t  to 
justly  on  tbe  grounds  of  self-defense.  He 
testified  to  previous  threats  made  by  the  de- 
ceased and  communicated  to  him,  and  Qiat; 
at  the  time  be  fired  the  fatal  shot,  he.  believed 
that  tbe  deceased  wae  about  to  shoot  him. 
Under  the  Indictment  and  the  evidence,  the' 
only  question  for  the  Jury  to  determine,  the 
shooting  being  admitted  by  the  defendant, 
was  whether  he  acted  in  aelf-defenoe.  The 
court  fully '  Instructed  the  Jury  as  to  man- 
slaughter In  the  first  degree,  and  as  to  the 
law  of  self-defense  applicable  to  the  facts; 
and  under  tbe  indictment  and  facts  In  evl- 
d^ce  In  this  case,  the  defendant  was  elth^ 
guilty  of  manslaughter  in  the  first  degree,  or 
not  guilty.  The  defendant  did  not  regueeC 
the  court  to  give  an  Instruction  as  to  man- 
slaughter In  the  second  degree,  and  it  has 
been  held  by  tbe  former  decisions  of  this 
court  that  it  Is  not  error  to  omit  to  Instruct 
upon  some  particular  brandi  of  the  case 
deemed  advisable  by  the  defendant  under  his 
theory  of  the  case,  when  tbe  defendant  has 
not  asked  for  such  instruction.  If  the  de- 
fendant desired  an  Instruction  as  to  the  low- 
er degree  of  manslaughter,  he  should  have 
asked  the  court  to  give  such  an  instruction. 
Where  the  Indictment  charges  and  the  evi- 
dence for  the  prosecution  shows  tbe  killing 
to  have  been  manslaughter  In  the  first  degree, 
and  tbe  defendant  admits  the  killing,  and  the 
evidence  upon  his  part  tends  to  show  tbe 
killing  to  have  been  justifiable,  it  Is  only 
necessary  that  the  Instructions  of  the  court 
should  cover  the  law  of  the  case  as  shown  by 
the  evidence.  In  the  case  of  New  v.  Territory, 
12  Okl.  172,  70  Pac.  198,  the  defendant  was 
indicted,  tried  for,  and  convicted  of,  murder. 
Tbe  defendant  admitted  firing  the  fatal  shot, 
.bat  claimed  that  be  was  Justified  on  the 
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grotind  of  necesaary  self-defense.  The  court 
instructed  the  Jury  as  to  the  law  of  murder 
and  of  self-defense,  but  did  not  Instract}  the 
jnry  as  to  manslaughter  In  the  first  or  second 
degree,  and  no  such  Instruction  was  request- 
ed by  the  defendant  In  the  opinion  by 
Justice  Pancoaat  it  Is  said:  "In  the  case  at 
bar  there  was  no  instruction  upon  this  point 
The  Instructions  of  the  court  simply  covered 
tbe  Inw  of  murder,  nor  did  the  defendant  ask 
for  any  Instructions  coTcrlng  the  law  of  man- 
slaughter in  any  degree.  We  think  the  plain- 
tiff In  error  has  not  properly  raised  this  ques- 
tion. If  the  defendant  was  entitled  to  In- 
stmctlons  upon  this  point  be  should  have 
asked  the  court  below  to  instruct  the  Jury 
npon  the  law  of  manslaughter,  and,  In  tbe 
absence  of  such  a  request,  it  was  not  error 
for  the  court  to  omit  to  give  such  Instructions. 
It  Is  true  that  the  court  should  Instruct  the 
jury  upon  all  questions  involved  In  the  case, 
Init  when  the  court  has  covered  the  case  with 
general  instmctions.  It  Is  not  error  to  omit 
to  Instruct  upon  some  particular  branch  of 
the  case  deemed  advisable  by  the  defendant 
under  bis  theory  of  the  case,  when  tbe  de- 
fendant has  not  aslced  for  such  instructions. 
Lovett  T.  State.  30  Tla.  142,  11  South.  550, 
17  I*  B.  A.  705;  Kelly  v.  People  (Colo.) 
29  Pac.  805;  State  v.  Bstep  (Kan.  Sup.)  24 
Pac.  980;  State  t.  Hendricks  (Kan.  Sup.)  4 
Pac.  1030.*'  Under  the  authority  of  the  case 
of  New  T.  Territory,  supra,  and  the  authorities 
there  cited,  the  failure  of  tbe  court  to  In- 
struct the  Jury  as  to  tbe  law  of  manslaughter 
In  the  second  degree  was  not  error. 

Having  noticed  and  considered  all  of  tbe 
aasigmiientB  of  error  contained  in  the  peti- 
tion In  error  and  argued  by  counsel  for  plain- 
tiff  in  error,  and  from  a  careful  examination 
of  tbe  record  in  this  case  we  find  no  error 
ttiat  will  Justify  a  reversal. 

The  Judgment  of  the  district  court  of  Caddo 
comity  Is  therefore  affirmed,  and  ordered  to 
be  at  once  carried  Into  exception,  with  costs 
to  plalutlfE  tat  OTTor.  All  the  other  Justices 
concnrrliifl;,  except  QILLETTB*  X,  who  tried 
Qie  case  b^w,  not  Bitting. 


(U  QM.  in) 

80UTHEBN  FINE  LUMBER  CO.  et  aL  T. 
WARD  et  al. 

(Supreme  Court  of  Oklahoma.  Sept  7,  1005. 
Rehearing  Denied  Jan  11,  1906.) 

1.  Appeal— Case- Ma ns— A UBitouENT. 

Where  counsel  for  plaintiff  in  error  at- 
taches to  a  case-made,  after  the  same  has  been 
settled  and  signed  by  the  court  a  -certificate 
of  the  clerk  that  the  copies  of  docaments  there- 
in contained  from  his  office  are  tme  and  cor- 
rect, such  certificate  is  not  an  amendment 
of  me  case-made,  and  can  have  no  office  wil^ 
reference  thereto,  unless  such  case-made  should 
at  some  time  be  used  as  a  transcript 

2.  Same— Recitai.  as  to  Cortents. 

Where  it  Is  shown  by  a  case-made  that 
"all  of  said  evidence  so  introduced  at  said  trial 
in  said  action  and  the  objection^  made  and 
exceptions  saved,  and  the  orders  and  rulings 
of  ue  court  are  In  words  and  figures  as  fol* 


lows,  to  wit:" — such  dedairatlon  Is  a  sufficient 
statement  that  the  record  contidns  all  of  the 
evidmoeu 

3.  Time  —  Computatioh  —  Excludiwq  First 

AND  iNCLUniNG  IiABT  DAT. 

Where  a  Judgment  was  rendered  March 
16.  19(^  and  a  case-made  was  settled,  signed, 
and  filed  In  the  Supreme  Court,  March'  16,/ 
1004;  tbe  same  Is  filed  within  one  year  under 
the  rule  fixed  by  tbe  statute  of  Oklahoma,  wbich 
provides  that  ''in  the  oompntation  of  time  the 
first  day  diall  be  excluded  and  the  last  inr 
duded."^ 

4.  Appeai>-Casb— Tub  fob  Sebvioe. 

Where  Judgment  was  entered  on  the  16Ql 
day  of  March.  1903.  and  a  motion  for  a  new 
trial  was  made  and  filed  the  next  day  and  con- 
sidered and  overruled  April  4.  1903,  at  which 
time  appellants  were  allowed  60  days  in  which 
to  make  and  serve  a  case-made,  the  time  so 
allowed  commenced  to  ran  from  the  -said  4th 
day  of  April. 
6.  Saub— Fabties. 

In  an  appeal  to  the  Supreme  Court  from  a 
determination  of  a  district  court,  persons  not 
affected  liy  or  interested  in  Uie  result  need  not 
be  made  parties. 

6.  Same— Grounds  of  Ebbob— Pbesebvation 
IN  Lowbb  Goubt. 

Where  a  judgment  is  entered  In  the  court 
below  without  exception,  and  a  motion  for  a  new 
trial  is  thereafter  Bled  within  three  days,  setting 
forth  error  in  the  proceeding  by  which  judg- 
ment was  obtained,  the  allegations  of  the  mo- 
tion for  a  new  trial  are  a  sufficient  exception 
to  bring  twfore  the  court  the  questions  of  er- 
ror raised  by  the  motion,  and  if,  upon  a  hear- 
ing of  said  motion,  tlie  grounds  thereof  are 
found  to  be  well  taken,  the  trial  court  or  an 
appellate  court  upon  appeal,  has  jurisdiction 
to  reverse  or  modify  the  Judgment  complain- 
ed of. 

7.  Same— RsooBn  —  Recitals  —  Conclusivx- 
nebs. 

A  motion  to  dismiss  a  case-made,  upon  the 
ground  that  all  the  records  are  not  therein  con- 
tained, which  were  produced  to  the  lower  court 
and  examined  and  read  by  it  cannot  be  raised 
for  tbe  first  time  in  the  appellate  court  and 
will  not  be  considered,  unless  the  court  can 
determine  from  the  record  that  evidence  before 
the  lower  court  has  not  been  preserved  in  the 
record.  A  declaratiint  in  the,  case-made  that  it 
contains  all  the  evidence,  and  a  certificate  of 
the  lower  court  to  the  same  effect  is  sufficient 
unless  the  contrary  is  manifest  from  the  record 
itself. 

8.  JUDOMBHT  •-  OOLLATKBAI.   OB  DiBXCFt  AT- 
TACK. 

Where  an  action  has  been  brought  to  fore- 
close a  trust  deed,  and  a  defendant  therein 
pleads  a  superior  title  in  himself  nnder  and  by 
force  of  a  prior  judgment  in  the  same  coorc, 
and  a  codefendant  answers,  admitting  the  plalu- 
tllTs  cause  of  action  upon  tbe  trust  deed,  and 
shows  that  he  was  the  party  who  executed  the 
same,  and  owned  tbe  proi>erty,  and  still  is  the 
owner  of  the  equity  therein,  subject  to  the 
plaintiflf's  right  nnder  said  trust  deed;  and  by 
way  of  cross-petition  shows  that  his  code- 
fendant  bad  acquired  no  title  under  and  by 
force  of  such  former  Jodgment  ^or  the  reason 
that  the  court  rendering  such  prior  judgment 
did  not  have  Jurisdiction  of  the  parties,  such 
pleading  is  a  direct,  and  not  a  collateral,  at- 
tack, upon  such  prior  Judgment;  and  where  in 
such  case  tbe  rights  of  the  parties  depend  upon 
the  validity  or  invalidity  of  such  prior  Judgment, 
the  question  thus  presented  may  be  tried  and 
determined,  and  the  rights  of  the  parties  duly 
adjudicated. 

9.  SAMx^— JuBiBDionoir  or  Coubt. 

Ttw  Jurisdiction  of  any  court  exercising 
authority  over  any  subject  may  be  Inquired  in- 
to in  every  other  court  when  the  proceedings  of 
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the  former  are  relied  on  and  tHOOglit  before  the 
latter  by  a  party  claimhu:  the  benefit  of  such 
proceeding,  FoUowins  Elliott  r.  Flersol,  26  U. 
S.  329,  7  L.  Ed.  104. 

10.  Same— Payment— Effect. 

A  Judgmeat  of  a  court  of  a  sister  state, 
shown  to  have  been  paid  in  full  opon  execa- 
tion  to  the  sheriff  holding  the  same,  is  fully 
'  and  completely  satisfied,  and  cannot  thereafter 
be  made  the  basis  of  an  action  in  this  territory. 

11.  Same  —  JuBisoicTtoN  —  Action  Bbouoht 
Without  Authoeity. 

Where  an  authorized  person  brings  an  ac- 
don  In  the  name  of  a  party  who  has  not  consented 
thereto,  such  action  is  fictitious,  and  the  court 
does  not  acquire  jurisdiction  of  the  plaintiff 
named,  or  of  the  subject-matter,  and  any  judg- 
ment rendered  In  audi  proceedings  Is  void. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  IvOgaa  Coun- 
ty; before  Justice  Jno.  H.  Burford. 

Action  by  W.  B.  Ward  and  others  against 
S.  E.  Pentecost,  as  trustee,  and  others.  There 
was  a  jnt^ment  tor  plaintiffs^  and  defendants 
bring  error.  Affirmed, 

This  action  was  commenced  la  the  district 
court  of  Logan  county,  by  the  defendant  In 
error  W.  B.  Ward,  May  S,  1900,  against  S. 
SL  Pentecost,  trustee,  and  others,  praying  for 
forecUwnre  of  a  trust  deed  and  sale  of  the 
property  described  in  said  trust  deed  to  satis* 
fy  debt  In  Qie  sum  of  f 11,082.6a  The  peti- 
titm  avers:  The  said  deed  of  trust  vbb 
executed  by  Grigsby  Bros.^  a  copartnership  of 
Marlon  county,  Tex^  composed  of  D.  J.  and  6. 
ac  Grlg^y,  to  S.  EL  Pentecost,  of  Guthrie, 
trustee,  to  secure  an  Indebtedness  of  said  part- 
nership In  the  sum  of  $5,000  to  the  National 
Bank  of  JefCerson,  at  JeCFeraon,  Tex.  That  the 
note  and  trust  deed  had  been  sold  and  assign- 
ed by  the  National  Bank  of  Jeffetaon.  cestui 
que  trust,  to  the  plaintiff  W.  B.  Ward,  before 
maturity.  That  the  same  was  due  and  wholly 
unpaid,  and  that  the  sum  of  $11,082.50  tor 
principal,  Interest^  and  penalty,  was  due 
thereon  at  the  time  of  bringing  the  action. 
That  the  defendant  Southern  Pine  Lumber 
Company,  a  corporation,  the  Southern  Pine 
Immber  Company,  a  partnership,  J.  W.  Mc- 
Neal,  Charles  Orlswold,  Battle  P.  De  Bols, 
J.  D.  Elder.  Wm.  H.  Dungan,  O.  W.  B.  Ohlnn, 
and  Mrs.  G.  W.  R.  Chinn  claim  to  hare  some, 
Interest  In  the  property  included  in  said 
trust  deed;  but  that  tbey  were  mere  tre»- 
passers  vepoa  the  property,  and  had  no  legal 
or  equitable  claim  thraeto;  and  npcm  Infor- 
mation and  belief  plaintiff  averred  that  the 
title  or  claim  of  the  last  above-named  de- 
fendants was  based  upon  a  Bale  of  said  prop- 
er^ at  an  execution  sale  of  the  same  by  vlr^ 
tue  of  bA  execution  issued  out  of  the  district 
court  of  Logan  county,  Okl.,  on  a  judgment 
of  said  court.  In  cause  No.  1,524  therein. 
In  favor  of  the  American  Exchange  Bank,  a 
corporation,  of  St  Louis,  Mo.,  against  T.  L.  L. 
Temple  and  Benjamin  Wbltaker,  partners, 
as  the  Southern  Pine  Lumber  Company,  the 
Southern  Pine  Lumbra:  Company,  a  corpora- 
tion of  Arkansas,  D.  J.  Grigsby,  O.  M.  Grigs- 
by, T.  L.  L.  Temple,  partners,  under  the  Arm 


name  and  style  of  tbe  Vidmi  Lumber  Mills 
Company,  which  Judgment  bore  date  of 
March  2,  1895,  sale  being  made  thereon  July 
18,  1805.  That  neither  the  plaintiff  nor  the 
National  Bank  of  Jefferson,  the  cestui  que 
trust,  or  S.  E.  Pentecost,  trustee,  were  made 
parties  to  said  action  No.  1,624,  and  that 
nether  the  plaintiff  nor  defendant  in  said  case 
No.  1,524,  bad  or  has  any  Interest  whatever  In 
the  property  sold  to  satisfy  the  Judgment, 
and  that  this  plaintiff  at  the  time  said  suit 
was  filed,  and  at  all  times  since,  has  held  the 
legal  titie  to  said  property  by  virtue  of  said 
trust  deed,  which  was  of  record  In  the  sever- 
al counties  In  which  said  property  was  sit- 
uated. That  the  sheriff  of  the  several  coun- 
ties, who  sold  said  property  on  said  Judg- 
ment In  said  action  No.  1,624,  together  with 
the  plaintiff  and  defendants  In  said  cause, 
and  the  purchasers  at  said  sale  each  had  ac- 
tual and  constrnctlve  notice  of  the  trust  deed 
herein  proceeded  upon,  and  that  plaintiffs 
titie  to  said  land  was  an  unbroken  chain. 
The  plaintiff  then  avers  that  all  proceedings 
had  in  said  cause,  Na  1,524,  were  null  and 
void  for  want  of  notice  to  S.  &  Pentecost, 
trustee,  who  was  a  resident  of  Guthrie,  OkL, 
the  cestui  que  trnst  named,  or  this  plaintiff, 
and  because  no  service  was  ever  had,  made 
or  procured,  iqmn  or  against  any  of  the  de- 
fendants In  said  action  for  the  reason  that  the 
attempted  service  by  publication  was  void. 

To  the  petition  of  plaintiff,  the  defendant 
the  Southern  Pine  Lumber  Company,  T.  L.  L. 
Temple,  G.  W.  B.  Obinn,  and  Mrs.  G.  W.  B. 
Chinn,  filed  Joint  uiswer,  admitting  that 
Grtgsby  Bros.,  became  Indebted  to  the  Na- 
tional Bank  of  Jefferson,  Tex.,  and  that  a 
trust  deed  was  executed  to  S.  E.  Pentecost, 
trustee,  to  secure  such  indebtedness,  and 
that  such  trust  deed  covering  the  property 
Involved  In  this  action  has  never  been  dis- 
charged, but  d^y  that  the  note  of  Grigsby 
Bros,  to  the  National  Bank  of  Jefferson,  or 
the  trust  deed  executed  to  S.  E.  Pentecost  as 
trustee  was  ever  sold  by  the  National  Bank  of 
Jefferson,  or  its  trustee,  for  a  valuable  consid- 
eration to  the  plaintiff  W.  B.  Ward,  and  they 
further  deny  that  a  sale  of  said  instruments 
was  ever  l^ally  made  and  completed  eithw 
before  or  after  the  maturity  of  said  note, 
and  deny  the  transfer  In  good  faith  of  the 
said  deed  of  trust  for  a  valuable  considera- 
tion, and  Aenj  any  Interest  of  the  plaintiff 
Ward,  either  1^'al  or  equitable,  in  either 
said  note  or  trust  deed  herein  sought  to  be 
foreclosed,  and  deny  that  tiiere  is  due  and  un- 
paid on  said  note  the  sum  of  $5,000,  or  any 
other  sum,  and  deny  tbat  there  Is  any  amount 
or  claim  due  to  the  plaintiff  or  any  other 
person  from  Grigsby  Bros,  by  reason  of  the 
execution  of  said  note  to  the  National  Bank  of 
Jefferson.  Tex.,  or  on  account  of  the  deed 
of  trust  executed  to  S.  B.  Pentecost,  trustee. 
And  for  affirmative  answer  to  the  plaintiff's 
petlticm,  the  defendants  set  out  that  said  note 
has  been  fully  sattefied  by  paymaits  to  par- 
ties holding  the  same  as  legal  representa- 
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tires  of  the  bank  of  Jefferson,  and  that  said 
note  and  eecurity  having  passed  by  delivery 
to  the  receiver  of  the  National  Bank  of  Jeffer< 
son,  and  in  his  hands  compromised  and  paid 
off  by  Grigsby  Bros.,  by  the  payment  of  a 
sum  less  than  its  face  valne,  and  that  upon 
such  payment  made  by  the  said  Grlgaby 
Bros,  said  note  was  surrendered  to  them, 
and  said  deed  of  trust  was  assigned  to  them 
In  blank  after  said  note  secured  by  said  trust 
deed  had  been  paid  as  aforesaid.  The  an- 
swer of  defendants  alleges  that  G.  W.  R. 
Chlnn  and  Mrs.  Chinn,  through  T.  li.  L.  Tem- 
ple, have  a  complete  and  perfect  title  to  the 
Oklahoma  City  property  mentioned  in  said 
trust  deed,  save  and  except  the  cloud  exist- 
ing by  reason  of  said  trust  deed;  and  the 
Southern  Pine  Lumber  Company  have  a  per- 
fect title  to  all  of  the  property  described  in 
said  trust  deed  sltuateO  in  the  city  of  Guth- 
rie. The  defendant  for  further  answer  states 
that  the  American  Exchange  Bank  brought 
In  the  district  court  of  Logan  county,  OkL, 
an  action  No.  1,524,  the  amended  petition 
therein  being  filed  on  the  17th  of  December, 
1894,  against  T.  L.  L.  Temple  and  Benjamin 
Whitaker,  partners,  as  the  Southern  Pine 
Lumber  Company,  the  Southern  Pine  Lumber 
Company,  a  corporation  of  Arkansas,  D.  J. 
Grigsby,  T.  L.  L.  Temple,  and  G.  M.  D.  Grigs- 
by, partners  of  the  firm  name  and  style  of 
the  Union  Lumber  Mills  Company,  and  that 
Judgment  was  entered  In  said  cause  March 
2,  1895,  and  that  this  property  was  levied 
upon  and  sold  on  the  18th  of  July,  1895,  and 
further  alleges  that  said  sale  was  made  so 
as  to  dispose  of  all  the  Interests  held  by  £>.  T. 
Grigsby,  G.  M.  D.  Grigsby,  and  T.  L.  K 
Temple,  partners  under  the  firm  name  of  the 
Union  Lumber  Mills  Company.  The  defend- 
ants then  aver  that  only  the  naked  legal  title 
to  said  property  remained  in  said  trustee 
Pentecost,  with  no  rights  therein,  except  his 
charges  and  costs,  which  the  defendants  then 
tender  into  court  That  the  plaintiff  had 
never  been  known  to  any  of  the  parties  to 
these  transactions  save  to  the  Grigsby  Bros., 
they  holding  after  settlement,  the  note  given 
to  the  Jefferson  County  Bank  end  trust  deed 
assigned  in  blank,  both  of  which  had  served 
their  purpose  and  been  satisfied  safe  upon  the 
record;  and  as  defendants  verily  believe  suit 
thereon  was  brought  by  the  plaintiff  at  the 
solicitation  of  Grigsby  Bros.,  In  this  action; 
that  there  being  no  legitimate  lien  against 
said  property  by  virtue  of  said  trust  deed, 
the  same  having  been  satisfied  should  be 
canceled,  and  that  the  trustee  Pratecost 
sbonld  be  directed  by  the  court  to  satisfy 
the  same,  and  plaintiffs  petition  be  dismissed, 
and  the  property  decreed  to  be  in  defendants, 
and  for  such  further  order  as  may  quiet  the 
title  in  the  respective  defendants. 

To  the  petition  of  the  plaintiff,  and  by  way 
<it  cross-bill  to  the  answer  of  the  defendants, 
«tber  than  themselves,  the  defendants  O.  M. 
D.  and  D.  X  Grigsby  pleaded,  admitting  that 
tfa^  madft  ttw  note  and  trust  deed  sued  on. 


and  admitting  the  allegations  of  plaintiff's 
petition  that  the  note  to  secure  which  the 
trust  deed  had  been  executed,  and  the  trust 
deed  bad  never  been  paid,  canceled  or  re- 
leased, and  that  $5,000  interest  and  attorney's 
fees  were  due  and  unpaid  thereon,  and  ad- 
mitted that  plaintiff  W.  B.  Ward  was  the 
legal  owner  and  holder  of  the  note  and  trust 
deed,  by  .assignment  from  the  Jefferson 
National  Bank  of  Jefferson,  Tex.,  through 
H.  F.  Austen,  receiver,  who  acted  under  or- 
ders of  the  Comptroller  of  the  Currency,  and 
the  law  governing  national  banks,  and  who 
had  no  other  right  or  Interest  In  said  note. 
In  response  to  tb9  answer  of  defendants 
other  than  themselves'  and  by  way  of  cross- 
bill, the  defendants  Grigsby  and  Grigsby  al- 
lege and  say  that  they  each  have  been,  and 
are  now,  bona  fide  citizens  of  the  state  of 
Texas;  that  their  Interests  In  the  property 
involved  Is  the  equity  therein  after  satisfy- 
ing the  demands  of  the  plaintiff  upon  the  note 
and  trust  deed  aforesaid;  that  about  July, 
1891,  the  Union  Lumber  Mills  Company,  a 
copartnership  composed  of  D.  J.  and  G.  M.  D. 
Grigsby  and  T.  L.  L.  Temple,  and  T.  L.  L. 
Temple  personally,  and  tlie  Southern  Pine 
I  Lumber  Company,  copartnership,  made  and 
'  delivered  to  the  American  Exchange  Bank  of 
St.  Louis  its  obligation  in  writing,  which 
obligation  was  not  paid,  and  said  bank 
brought  suit  thereon  in  the  district  court  of 
Dallas  county,  Tex.,  and  on  the  9th  day  of 
January,  1892,  recovered  judgment  against 
each  of  the  obligors  above  named,  upon  which 
execution  was  issued  February  7, 1892,  which 
was  by  T.  L,  L.  Temple,  judgment  debtor 
aforesaid,  paid  and  satisfied  in  full ;  after  the 
payment  of  which,  without  demand  for  ac- 
counting or  contribution,  the  said  Temple, 
or  tlie  said  Southern  Pine  Lumber  Company, 
copartnership,  or  as  a  corporation,  without 
right  or  authority  in  fact  or  in  law,  in  the 
name  of  the  said  American  Exchange  Bank 
of  St.  Louis,  Mo.,  filed  suit  in  the  district 
court  of  Logan  county.  Okl.,  against  T.  L. 
L.  Temple  and  Ben  Whitaker,  partuers,  as 
the  Southern  Pine  Lumber  Company,  the 
Southern  Pine  Lumber  Company  incorporated 
In  Arkansas,  and  D.  J.  and  G.  M.  D.  Grigsby, 
and  T.  L.  L.  Temple,  partners  under  the  firm 
name  of  Union  Lumber  Mills  Company,  and 
caused  attachment  to  be  levied  upon  the 
property  Involved  herein.  That  none  of  the 
defendants  named  In  said  suit,  either  in- 
dividually or  in  thdr  partnership  or  corpo- 
rate capacity,  made  any  appearance  in  said 
suit.  On  the  17th  of  December,  1894,  an 
amended  petition  was  filed  In  said  cause, 
and  on  the  2d  day  of  March,  1895,  judgment 
was  rendered  therein.  This  action  was  cause 
No.  1,524  of  the  district  court  of  Logan  coun- 
ty, Okl.  In  July  thereafter  an  amended  judg- 
ment was  entered  In  said  cause,  covering  all 
the  property  Involved  In  this  action,  under 
which  said  property  was  sold,  and  the  South- 
em  Pine  Lumber  Company,  either  as  a  part- 
nership or  as  a  corporation,  purchased  the 
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same  at  sheriff's  Ba1&  The  defendants  Grlga- 
by  and  Grigsby  aver:  That  they  challenge 
the  sufficiency  and  legality  of  each  and  all 
of  the  proceedings  in  said  cause  No.  1,624, 
and  by  their  answer  Intend  to  and  do  direct- 
ly attack  as  nnU  and  void,  not  due  process  of 
law,  and  as  an  actual  fraud  upon  them  and  a 
fraud  and  Imposition  upon  the  court,  each 
and  all  proceedings  had  In  said  cause.  Said 
Judgment  and  proceedings  are  declared  to 
be  void,  because  said  Texas  Judgment  was 
fully  paid  off  and  discharged  when  said  suit 
No.  1,624  was  brought  That  It  was  brought 
in  the  name  of  the  American  Exchange  Bank 
without  the  knowledge  or  authority  of  said 
bank,  was  brought  by 'said  Temple  Individu- 
ally or  as  the  then  sole  owner  of  the  South- 
ern Pine  Lumber  Company,  a  copartnership, 
and  was  therefore  the  real  beneficiary  in  said 
snlt  using  the  name  of  the  American  Ex- 
change Bank,  as  plaintiff,  without  Its  knowl- 
edge or  consent,  to  avoid  appearing  in  the 
capacity  of  both  plaintiff  and  defendant. 
That  as  to  G.  M.  D.  Grigsby,  the  judgment  Is 
without  pleading,  and  void.  That  the  South- 
em  Pine  Lumber  Company,  a  corporation  of 
Arkansas,  made  defendant  In  suit  No.  1,524, 
was  not  organized  until  September,  1892,  and 
was  not,  therefore,  in  anywise  liable  on  the 
Texas  judgment,  and  was  a  fictitious  party  to 
said  action.  That  the  Item  In  suit  No.  1,524 
showing  an  account  for  $204.56  was  not  in- 
cluded In  or  a  part  of  the  Texas  judgment, 
and  was  as  alleged  an  account  owing  by  the 
Union  Mills  Lumber  Company  to  the  South- 
ern Pine  Lumber  Company.  That  the  Ameri- 
can Exchange  Bank,  plaintiff  In  said  suit  No. 
1,524,  never  was  the  owner  of  said  account, 
and  was  without  knowledge  thereof,  and 
never  at  any  time  authorized  an  action  to  re- 
cover therefor  In  Its  name,  and  the  court  was 
therefore  without  jurisdiction  to  Issue  any 
process  or  render  any  judgment  therein,  and 
that  It  was  in  fact  an  indebtedness  arising 
wholly  outside  of  the  territory  of  Oklahoma. 
That  the  service  was  by  publication,  was  not 
made  as  required  by  law,  and  defendants 
D.  J.  and  G.  M.  D.  Grigsby  never  bad  notice, 
either  actual  or  constructive,  of  the  pendency 
of  said  action  No.  1,524,  and  for  that  reason 
made  default  therein.  That  the  writs  of 
attachment  issued  after  the  17th  day  of 
December,  1894,  were  Issued  without  affida- 
vits to  support  them,  affidavits  filed  prior 
thereto,  and  prior  to  the  17th  of  December, 
1894,  having  been  set  aside  by  order  of  the 
court  when  an  amended  petition  was  au- 
thorized to  be  filed.  The  service  by  publi- 
cation was  void,  because  the  affidavit  therefor 
did  not  show  or  allege  that  the  defendants 
summoned  thereby  were  nonresidents  of  the 
territory,  or  that  with  due  diligence  they  could 
not  be  served  therein.  That  the  defendants 
Grigsby  were  able  and  would,  have  paid  T. 
L.  L.  Temple  their  pro  rata  share  of  the 
Texas  judgment  had  the  fact  of  his  payment 
been  brought  to  their  notice;  but  that  the 
said  Temple  concealed  the  fact  of  such  pay- 


ment with  the  Intent  and  purpose  to  <*eat 
and  defraud  these  defendants  by  the  Instttn- 
tion  of  said  suit.  No.  1,524,  the  bringing  of 
which  in  the  name  of  the  American  Exchange 
Bank  of  St.  Louis,  as  well  as  the  suing  oat 
of  writs  of  attachment  on  behalf  of  a  plain- 
tiff, which  had  no  knowledge  of  the  bringing 
of  the  action  or  Interest  in  the  subject-matter 
thereof,  was  a  fraud  and  imposition,  both  np- 
on  these  defendants  and  the  court,  and  was 
further  a  fraud,  l)ecause  said  Texas  Judg- 
ment had  been  fully  paid  to  the  American  Ex- 
change Bank  by  one  of  the  judgment  debtors 
therein,  and  said  judgment  would  thereafter 
support  no  action,  except  for  contribution 
between  the  several  Judgment  debtors,  and 
that,  therefore,  all  judgments,  decrees,  or 
sales  In  said  action  1,524  were  illegal  and 
void.  And  the  defendants  Grigsby  pray  that 
the  same  may  be  declared  void,  and  of  no 
force  or  effect,  and  that  they  be,  by  order 
of  the  court,  held  to  have  a  direct  Interest 
in  said  property,  subject  to  the  payment  of 
the  plaintiffs  note  and  deed  of  trust,  and  to 
the  end  that  upon  the  payment  of  the  said 
note  and  deed  of  trust  their  title  in  and  to 
the  property  described  therein  shall  be,  and 
remain  unclouded  by  the  judgment  and  pro- 
ceedings In  said  cause  No.  1,524. 

The  defendants  Grigsby,  in  addition  to 
the  allegation  of  the  foregoing  cross-petition, 
say:  "That  the  indebtedness  paid  by  Temple 
in  paying  the  Texas  Judgment  was  a  debt 
wholly  due  from  him,  primarily;  that  the 
Union  Mills  Lumber  Company  executed  two 
notes  to  the  American  Exchange  Bank;  one 
for  $884.90,  which  was  Indorsed  by  T.  L.  L. 
Temple,  the  other  for  double  that  sum  was 
Indorsed  by  the  Qrlgsbys ;  th^  receiving  the 
proceeds  of  the  one  note  they  indorsed,  and 
•Temple  the  other.  That  each  took  the  pro- 
portion of  money  due  them  as  partners  In 
the  Union  Lumber  Mills  Company.  That 
Grlgsbys  paid  their  proportion,  but  that  the 
amount  Temple  was  primarily  liable  for  went 
to  judgment  in  Dallas,  Tex.,  judgment  here- 
inbefore referred  to,  which  judgment  was 
made  the  basis  for  the  said  action  No.  1,624. 
That  If  the  debt  sued  on  In  No.  1,624  Is  held 
to  be  just,  .they  stand  ready  to  pay  such  por- 
tion of  the  same  as  their  Interest  In  the 
Union  Lnmber  Mills  Company  would  r^re- 
sent.  They  further  allege  that  T.  L.  L.  Tem- 
ple, acting  as  the  Southern  Pine  Lumber 
Company,  purchased  the  property  at  sher- 
iff's sale,  and  that  because  of  his  fraudulent 
acts  in  procuring  the  Judgment  upon  which 
the  property  was  sold,  he  should  be  decreed 
to  hold  In  trust  for  these  defendants  Grigsby, 
to  the  extent  of  their  Interest  before  the  sale, 
if  in  the  Judgment  of  the  court  the  title  of 
said  Temple,  by  virtue  of  such  sale,  may  not 
be  held  void.  That  the  title  of  defendants 
Chlnn  and  Chlnn  Is  tainted  with  Temple's 
fraudulent  acts,  and  that  they  purchased 
from  Temple  with  full  knowledge  of  the 
fraud,  and  without  paying  a  valuable  con- 
sideration, and  ask  that  the  title  of  each  one 
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of  the  defendants  daiming  adrer^ely  to  tbem- 
selres  be  divested  by  decree  of  the  court,  and 
set  aside  as  B  cloud  upon  the  title  of  the 
Grlgsbys.  To  this  cross-complaint  of  Griga- 
bys  a  general  denial  was  filed  by  the  defend- 
ants Temple,  Chlnn,  aud  Chlnn,  and  the 
Southern  Pine  Lumber  Company.  A  trial 
was  had  in  the  district  court  of  Logon  coun- 
ty, without  a  Jury,  resulting  lu  a  judgment 
and  decree  holding  the  title  of  defeudants 
acquired  by  purchase  at  the  sherlfTs  sale  up- 
on the  execution  to  satisfy  the  Judgment  In 
case  No.  1,524^  and  all  the  proceedings  in 
said  case  void,  and  decreeing  the  legal  title 
to  the  property  involved  to  be  In  the  defend- 
ants Grigsby,  and  quieting  the  title  In  th^; 
subject,  however,  to  the  Hen  of  the  plain- 
tiff Ward,  which  is  found  to  amount  to 
^707,  which  Hen  of  the  plaintiff  Ward  was 
fcveclosed,  and  a  sale  of  the  property  In- 
TOlved  was  ordered  to  satisfy  said  lien.  The 
defendant  Southern  Fine  Lumber  Company,  a 
corporation,  and  the  Southern  Fine  Lumber 
Company,  a  copartnership,  T.  L.  L.  Temple,  in- 
dividually, and  G.  W.  B.  Cbinn,  aud  Mrs.  G. 
W.  R.  Chlnn  filed  motions  for  new  trial, 
which  were  by  the  court  considered  and  over- 
ruled, and  the  said  defendant  moving  for  a 
new  trial,  now  brings  the  case  to  this  court 
for  review  upon  error.  The  opinion  of  the 
eonrt  soffictoitly  shows  all  otbra  and  neces- 
sary facts  to  a  complete  understanding  of  the 
case. 

3.  D.  Cook,  Harper  B.  Gunningbam,  and 
Ootteral  &  Homor,  for  plafntlfh  In  error.  F. 
H.  Prendergast,  fordefoidantB  In  error  Grigs- 
t>ys.  Buckner  &  Son,  for  defttidant  In  error 
W.  B.  Ward. 

GILLETTE,  J.  (after  stating  the  facts). 
In  the  consideration  of  this  case  we  have 
first  presented  for  the  determination  of  the 
court,  certain  motions  to  dismiss  the  petition 
in  error,  filed  by  the  defendants  In  error 
Ward  and  G.  M.  D.  Grigsy  and  D.  J.  Grigsby. 
As  the  motion  filed  on  behalf  of  Grigsby  aud 
Grigsby  adopts  and  approves  the  motion  to 
dismiss  filed  by  defendant  In  error  Ward,  we 
will  determine  the  motion  upon  the  grounds 
stated  In  his  motion. 

The  first  ground  is  that  as  the  case-made 
was  signed  and  settled  by  the  trial  Judge, 
March  IS,  1904,  the  plaintiff  in  error  amended 
it  by  Inserting  therein  a  certificate  of  the 
clerk  of  the  district  court,  to  the  effect  that 
purported  copies  of  pleadings,  Judgments, 
orders,  etc.,  contained  in  said  case-made  were 
true;  second,  by  inserting  at  page  87%  of 
the  case-made  a  statement  that  "all  of  said 
evld^ce  so  Introduced  at  said  trial  •  •  • 
are  In  words  and  figures  as  follows:"  We 
have  examined  the  case-made  at  page  87%  of 
the  record,  as  well  as  the  record,  and  are  un- 
able to  determine  therefrom  that  it  was  "in- 
serted" in  the-  case-made  or  to  verlftr  from 
anything  that  appears  of  record,  the  allega- 
tions of  the  motion.  There  la  nothing  con- 


nected with  pag^  87%  of  the  record  that 
could  justify  a  statement  that  it  was  not 
there  at  the  time  the  trial  judge  settled  and 
signed  the  case,  the'  some  as  it  is  at  the  pres- 
ent time,  aud  must  therefore  be  treated  as 
a  part  of  the  case-made,  which  was  settled 
and  signed  by  the  trial  court;  and  with  ref- 
erence to  the  certificate  of  the  clerlt:  at  page 
104,  being  the  last  page  of  the  record,  and 
following  the  certificate  of  the  judge  to  the 
case-made,  it  is  no  part  of  the  case-made, 
and  is  not  an  amoidment  to  it;  the  judge 
having  certified  that  the  record  preceding  his 
certificate  is  the  case-made,  which  he  signs 
and  settles  as  such.  The  certificate  of  the 
cleric  afterwards  added  does  not  refer  to  the 
evidence,  but  is  a  certificate  to  the  correctness 
of  the  copies  of  the  files  which  are  on  file  in 
his  office.  Such  certificate  could  serve  no 
purpose  connected  with  the  case,  unless  pos- 
sibly at  Borne  state  of  the  proceedings  the  rec- 
ord as  made  up  might  be  used  as  a  transcript, 
instead  of  a  case-made,  in  wblcli  case  the 
certificate  of  the  clerk,  and  not  the  oertUleate 
of  the  trial  judge,  would  be  of  value. 

The  second  and  third  grounds  of  the  ob- 
jection will  be  considered  tt^ther.  They 
allege  that  the  case-made  does  not  show  that 
it  contains  all  the  evidence  before,  and  con- 
sidered by  the  lower  court  in  the  trial  of  the 
case.  The  case-made  contains  this  declara- 
tion: "And  at  the  trial  of  said  action,  the  said 
cause  was  tried  to  the  court  without  the  In- 
tervention of  a  jury.  The  partly  appearli^, , 
introduced  their  evidence,  and  certain  orders 
and  rulings  were  made  at  said  trial,  and 
certain  objections  made,  and  exceptions  saved. 
All  of  <  said  evidoice  so  introduced  at  said 
trial  in  said  action,  and  the  objections  made 
and  exceptions  saved,  and  the  orders  and 
rulings  of  the  court,,  are  In  words  and  figures 
as  follows,  to  wit:"  It  will  be  obsored 
that  the  language  used  is  that  the  record 
contains  aU  of  the  evidence  offered  upon  the 
trial.  We  are  cited  by  counsel  to  a  number 
of  authorities,  which  are  offered  as  sustain- 
ing this  objection.  An  examination  of  th&u 
shows  that  the  word  "testimony"  was  used  in- 
stead of  "evidence."  There  Is  a  broad  dis- 
tinction between  the  two  words.  The  word 
"testimony"  means  statement  by  witnesses  un- 
der oath,  while  the  word  "evldencep"  In  its 
legal  acceptance,  includes  all  the  means  by 
which  any  allied  matter  of  fact  under  In- 
vestigation is  established  or  disproved.  Te^ 
tlmony  Is  not  anonymous  with  evidence,  as 
the  word  "eyldence,"  vhea  addressed  to  a 
particular  cause,  covers  all  the  testimony, 
records,  documents,  papers,  and  proofs  sub- 
mitted for  the  consideration  of  a  court  or 
Jury;  and  where,  as  in  this  case,  the  record 
shows  that  all  tbe  evidence  Introduced  at  a 
trial  is  contained  In  tbe  case-made,  In  the  ab- 
sence of  some  showing  to  the  contrary,  it 
must  be  held  to  be  all  the  evidence  produced 
to  or  considered  by  the  court  below. 

The  fourth  ground  of  the  motion  Is  that 
summons  In  error  was  not  Issued  within  ona 
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yeat  from  fiie  date  of  ttie.  Judgment,  to  wit, 
March  16,  1903,  and  in  this  connection  coun- 
sel for  the  defendants  Orlgsby  and  Origsby  move 
a  dismissal  of  the  case  because  no  case-made 
was  presented  within  three  days  after  judg- 
ment was  rendered,  nor  was  an  ezteosioa  of 
time  granted  within  three  days;  that  the 
term  of  court  was  allowed  to  adjourn  without 
time  being  granted  within  which  to  present 
and  settle  a  case-made,  and  if  It  be  consid- 
ered that  time  was  allowed,  the  same  was 
not  prepared  and  settled  within  the  time  ao 
allowed.  The  Judgment  was  entered  on  the 
16th  day  ot  March,  1903,  and  summons  in 
error  was  issued  March  16, 1904.  The  record 
in  this  ease  shows  that  a  motion  for  a  new 
trial  was  made  and  filed  Mardi  17,  1903, 
was  considered  and  OTerruled  on  April  4, 

1903,  at  which  time,  the  appellants  excepted 
to  the  order  OTerrulIng  the  motion,  and  were 
allowed  60  days  in  which  to  make  and  serve 
a  case-made,  and  thereafter  from  time  to 
time  up  to,  and  Including,  December  22, 1903, 
for  good  canse  shown,  the  time  was  extended 
60  days.  On  the  12th  day  of  October,  1903, 
however,  counsel  for  defendant  in  error 
Ward,  aAnowledged  service  of  the  case- 
made,  and  on  October  15,  1903,  counsel  for 
defendants  Grlgsby  and  Grlgsby,  partners,  al- 
so acknowledge  the  service  of  the  case-made 
on  iKhalf  of  G.  M.  D.  and  D.  J.  Grtgsby,  com- 
prising the  firm  of  Grigsby  Bros.,  and  each  of 
them.  On  March  14th  the  case-made  was 
presoited  to  the  trial  Jndge  for  settlement, 
after  due  notice  to  Ward  and  the  Grlgsbys, 
and  was  settled  and  signed  on  March  15, 

1904.  As  to  each  of  the  objecting  defendants 
Ward  and  Grlgaby,  the  case  as  shown  by  the 
foregoing  record  was  served  within  the  time 
allowed  by  the  orders  of  the  court  extending 
the  time.  On  the  12th  day  of  September, 
1903,  the  defendants  In  error,  Bllncoe,  Me- 
Neal,  Griswold  and  De  Bois,  In  writing, 
waived  service  upon  them  of  the  case-made, 
and  notice  of  signing  and  settlement  of  the 
same,  also  of  the  service  of  the  summons  in 
error.  October  14,  1903,  the  American  Ex- 
change Bank  of  St.  Louis  waived  service  of 
case-made  upon  It,  which  provided  that  such 
waiver  should  not  constitute  an  entry  of  ai>- 
pearance;  and,  afterwards,  on  the  18th  of 
February,  1904,  said  bank  by  Its  president 
acknowledged  service  of  the  case-made. 
October  16,  1903,  Benjamin  Whltaker  waived 
service. of  case-made,  and  notice  of  the  time 
of  settling  same.  March  5,  1904,  the  Ameri- 
can Exchange  Bank  waived  notice  of  the 
time  and  place  of  settling  and  filing  the  case- 
made.  Under  this  status  of  the  record  we 
are  unable  to  understand  the  contention  of 
counsel.  The  language  used  with  reference  to 
the  settling  and  signing  of  the  case-made 
would  seem  to  indicate  that  they  understood 
the  extension  of  time  granted  was  an  exten- 
sion of  lime  within  which  to  have  the  case- 
made  settled  and  signed  by  the  court  It  Is 
argued  by  counsel  for  defendants  Grisby  that 
the  last  extension,  December  22,  1003,  of  GO 


days,  expired  Febmary  21,  1904,  and  cas^ 
made  was  not  settled  i-  '  II  March  14th,  follow- 
ing, which  was  too  law,  aa  extoudon  of  time 
expired  February  2l8t  The  law  of  proceed- 
ing in  error  by  case-made  is  manlfesUy  mis- 
understood by  counsel.  The  extoi^on  ot 
time  to  make  and  serve  a  case-made  is  not  an 
extension  of  time  within  wliicb  the  same  may 
be  settled  and  signed  by  the  court  The  case- 
made  must  be  made  within  three  days  of  the 
rendition  of  Judgment,  and  served  upon  the 
posing  party,  unless  for  goodcause  awb  time  Is 
extended  by  order  of  the  court  or  Judge.  Aft- 
er service  of  the  case-made,  the  same  may  be 
settled  and  signed  by  the  court  or  Judge, 
.wlien  presented  by  ^tfaer  party  upon  notice 
to  the  other  within  one  year  of  the  date  of 
rendition  of  Ju^mmt  The  objection,  there- 
fore, that  the  case  was  not  settled  within  the 
time  allowed  by  the  court  is  without  founda- 
tion. 

The  objection  that  no  case-made  was  pre- 
sented within  three  days,  and  no  extoislon 
of  time  granted  within  three  days,  and  that 
the  court  adjourned  without  time  being 
granted,  presents  no  substantial  ground  for 
the  motion  to  dinulss  the  appeal.  Und^  the 
practice  in  this  territory,  the  objections  and 
exceptions  taken  and  allowed  upon  the  trial 
to  the  proceedings  there  had,  and  which  are 
relied  upon  as  error,  are  preserved  by  a  mo- 
tion for  a  new  trial,  which  may  be  filed  with- 
in three  days  after  the  rendition  of  Judg- 
ment, or  the  return  of  a  verdict  and  until 
after  this  motion  for  a  new  trial  Is  heard 
and  passed  upon  by  the  court,  there  la  no  rea- 
son or  grounds  for  the  making  and  service  of 
a  case-made.  The  action  Is  pending  in  tlie 
trial  court  upon  the  motion  for  a  new  trial, 
and  may  be  disposed  of  upon  the  application 
of  either  party.  The  verdict  or  Judgment  If 
one  had  been  entered  in  the  case,  does  not  be- 
come final  In  the  court  below  until  such  mo- 
tion for  a  new  trial  has  been  heard  and  d^ 
termined,  and  upon  which  hearing,  If 
ceptlons  are  taken  to  the  rulings  of  the  court 
upon  the  motion  for  a  new  trial,  the  court 
may  then,  for  good  cause,  extend  the  time 
within  which  the  case-made  may  be  prepared 
and  served  by  the  party  objecting,  upon  the 
adverse  party.  The  grounds  of  the  motion  that 
summons  In  error  was  not  Issoed  within  one 
year  from  the  rendition  of  Judgment  cannot  be 
sustained,  even  though  It  be  granted  that  such 
case-made  must  be  settled,  and  summons  Is- 
sued thereon  within  one  year  of  the  date  of 
the  rendition  of  Judgment.  The  record  shows 
judgment  to  have  been  entered  ?klarch  16, 
1903,  and  the  case-made  to  have  been  filed  In 
the  Supreme  Court  and  summons  was  Issued 
thereon  as  conceded  on  the  16th  day  of 
March,  1904.  Section  4918,  Wilson's  Rev. 
Ann.  St  1903,  provides:  '*The  time  within 
which  an  act  Is  to  be  done  shall  be  computed 
by  excluding  the  first  day,  and  Including  the 
last;  If  the  last  day  be  Sunday,  it  shall  be 
excluded."  This  statute  was  borrowed  by 
this  territory  from  the  state  of  Kansas, 
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wZme  It  bad  been  passed  upon  and  conBtmed 
many  times  prior  to  its  adoption  here.  The 
precise  point  under  consideration  liere  was 
considered  by  the  Supreme  Court  ot  Kansas 
In  Boa^d  of  County  Gommlaslonws  of  Smith 
County  T.  Lahore  et  al.,  15  Pac  577.  The 
court  in  that  case  say :  "A  proceeding  in  er- 
ror, commenced  in  the  Supreine  Court  on  the 
same  day  of  the  same  month  of  the  next 
year  after  an  order  or  judgment  sought  to  be 
reversed,  is  made  or  rendered,  is  commenced 
within  one  year,  and  In  proper  time."  This 
objection  cannot,  therefore,  be  sustained. 

The  fifth  ground  of  the  motion  to  dismiss  Is 
tiiat  the  case-made  was  not  served  upon  a 
number  of  necessary  parties,  naming  8.  E. 
Praitecost,  trustee,  his  alleged  representatlTes 
Ihmgan,  Bannister  &  Elder,  the  Southern 
Pine  Lumber  Company,  «  partnership,  or 
Grlgsby  Bros.,  partnership.  It  Is  not  shown 
in  what  manner  S.  E.  Pentecost  was  inter- 
ested in  the  proceedings  In  error  by  which 
this  case  was  brought  to  this  court  He  was 
neither  judgment  creditor  or  debtor,  and  bad 
no  personal  estate  In  the'property  InvolTed, 
was  dead  when  the  case  was  tried  In  the 
court  t>elow,  and  the  case  was  tried  without 
being  revived  as  to  him ;  tits  cestui  que  trust 
bad  parted  with  its  interest  In  the  property 
involved  by  an  assignment  thereof  to  the  de- 
fendant in  error  Ward.  His  legal  represent- 
atlves  were  not  In  anywise  affected  or  Inter- 
ested. The  judgment  in  the  court  below  did 
not  and  an  affirmation  or  modification  of  that 
judgment  could  not  affect  his  estate,  nor 
could  his  I^al  representatives  be  held  under 
the  circumstances  to  be  charged  with  any 
duty  that  he  was  charged  with  as  trustee. 
We  therefore  hold  that  he  was  not  a  neces- 
sary party  to  the  proceeding  here  sought  to 
be  reviewed.  The  case  of  Kuhnert  t.  Conde, 
39  Kan.  205,  18  Pac.  193,  Is  not  In  point  In 
tliat  case  the  judgment  creditor  died,  and  his 
representatives  were  necessary  parties. 

As  to  the  partnership  Southern  Fine  Lum- 
l>er  Company,  and  Grlgsby  Bros,  the  record 
shows  services  of  case-made  on  the  two 
Grigsbys  as  partners,  and  each  of  them;  and 
this  record  further  shows  that  these  persons 
were  the  partners  composing  the  firm  of 
Grlgsby  Bros.  We  are  unable  to  understand 
what  counsel  meant  by  such  an  objection.  A 
partnership  Is  an  Inanimate  ttilng,  and  Is 
brought  Into  court  by  service  upon  the  Indi- 
viduals composing  the  firm,  and,  when  so 
served,  the  Individuals  and  the  partnership 
are  in  court  for  all  purposes  of  the  case.  The 
partnership,  Southern  Pine  Lumt>er  Company, 
was  composed  of  T.  L.  L.  Temple  and  Ben- 
jamin Whltatcer,  as  shown  by  the  record. 
Mr.  Whitaker,  October  16,  1903,  waived  serv- 
ice of  case-made  upon  him,  end  notice  of 
time  and  place  of  settling  and  signing  the 
same.  His  partner,  T.  U  L.  Temple,  Is  one 
of  the  plaintlffliB  in  error,  and  in  fact  the 
principal  mover  In  that  behalf,  and  Is  there- 
fore in  court  for  all  the  purposes  of  this  cnse. 

The  sixth  ground  ot  the  motion  has  less 
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reason  for  its  support  than  the  flfflL  It  Is 
based  upon  the  alleged  fact  ttiat  the  American 
Bxcliange  Bank  of  St  Louis,  and  G.  M.  D.  and 
D.  J.  Grlgsby,  as  Individuals,  are  not  by  the 
petition  in  error  made  parties  to  this  proceed* 
Ing  In  error,  and  are  necessary  to  Its  determi- 
nation. This  ground  of  the  motion  cannot  be 
sustained.  By  the  language  of  the  petition 
in  error,  G.  M.  D.  Grlgsby  and  D.  J.  Grlgsby 
are  made  parties  defendant  There  Is  no  al- 
legation which  makes  the  partnership  firm 
of  Grlgsby  Bros,  a  party  defendant;  but  the 
petition  reads,  "G,  M.  D.  Grisgby  and  D.  J. 
Grlgsby,  partners  as  Grisgby  Bros."  The 
words  "partners  as  Grisgby  Bros.,"  must  be 
held  to  be  words  descriptive  merely  of  G.  M. 
D.  Grlgsby  and  D.  J.  Grlgsby  i  and  these  per- 
sona, having  been  summoned,  entered  a  gen- 
eral appearance  in  this  court  as  to  this  pro- 
cedure In  error,  this  court  having  acquired 
thereby  jurisdiction  to  determine-  their  re- 
spective rights  by  virtue  of  the  proceedings 
had  in  the  court  below.  With  reference  to 
the  American  Exchange  Bank  of  St  Louis, 
It  appears  from  an  examination  of  the  record 
that  the  action  was  one  to  foreclose  a  trust 
deed  in  favor  of  defendant  In  error  Ward, 
and  against  the  defendants  named,  whose 
interest  it  Is  alleged  was  inferior  to  the  rights 
of  Ward  under  the  trust  deed.  In  this  action 
the  American  Exchange  Bank  was  not  made  a 
party  defendant.  Grlgsby  and  Grlgsby  were 
made  parties  defendant,  and  they  answered 
confessing  the  right  of  action  of  the  plaintiff 
Ward,  and  claiming  the  equities  In  the  prop- 
erty In  question  after  the  demands  of  Ward 
had  been  satisfied.  In  their  cross-petition, 
they  ask  to  have  the  American  Exchange 
Bank  made  a  party,  but  procured  no  order 
of  the  court  making  It  a  party.  The  Ameri- 
can Exchange  Bank,  however,  was  summoned 
by  publication,  but  made  default.  The  presi- 
dent of  tbe  American  Exchange  Bank  appear- 
ed as  a  witness  on  the  trial  of  the  cause,  as 
did  also  the  attorneys  for  said  bank,  without 
making  a  showing  or  claiming  that  any  In- 
terest of  the  bank  was  involved  In  the  suit; 
and  later,  upon  appeal  to  this  court  waived 
service  of  case-made ;  and  later  stiii,  after  a 
copy  of  case-made  bad  been  served  upon  It, 
waived  notice  of  the  time  and  place  of  set- 
tling tbe  case-made,  and  has  failed  to  appear 
to  any  of  tbe  proceedings  had  In  this  court 
The  court,  upon  examination  of  tbe  record. 
Is  unable  to  determine  that  the  presence  of  the 
bank  is  necessary  to  a  complete  determina- 
tion of  the  issues  in  this  case,  or  that  It  has 
any  Interest  affected  by  the  judgment  of  the 
court  below,  or  that  may  be  affected  by  the 
affirmation,  reversal,  or  modification  of  the 
judgment,  and  Is  therefore  of  the  opinion  that 
the  American  Exchange  Bank  Is  not  a  neces- 
sary party  to  this  proceeding. 

The  seventh  ground  of  the  motion  Is  that 
no  exceptions  were  taken  or  saved  to  the 
rendition  of  the  judgment  In  the  court  t>elow. 
Tlie  allegations  of  the  motion  for  a  new  trial 

filed  In  due  time  are  sufficient  in/tMs-,cas0^fli-. 
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bring  before  the  court  the  qnestlons  of  error 
contended  for,  and  which  If  found  sufflclent 
win  Justify  tbls  court  In  making  such  order 
with  reference  to  Buch  final  judgment  as  may 
be  necessary  to  correct  the  same.  We  find, 
however,  upon  examination  of  the  record, 
that  the  final  Judgment  at  the  time  of  Its 
rendition  was  objected  to  by  the  defendant 
Southern  Pine  Lumber  Company,  T.  L.  L. 
Temple,  and  Gblnn  and  Chlnn,  plaiatltts  In 
error. 

The  eighth  and  tenth  groundB  of  objection 
are,  in  substance,  that  the  Judgment  In  the 
court  below,  having  rendered  on  the  16tb 
day  of  March,  1903,  and  the  motion  for  a 
new  trial  determined  April  4,  1903,  at  which 
time  upon  overruling  said  motion  00  days' 
time  was  allowed  by  the  court  in  which  to 
make  and  serve  a  case  for  the  Supreme  Court, 
that  said  60  days'  time  began  to  run  from 
the  date  oif  rendition  of  the  Judgment,  and  a 
second  extension  of  time  Jime  1,  1903,  was 
out  of  tlm^  because  more  than  60  days  from 
the  date  of  Judgment.  The  subject-matter  of 
this  objection  was  partially  considered  in  the 
determinatloD  of  the  fourth  ground  of  the 
motion,,  supra,  where  we  determined  that 
upon  the  filing  of  a  motion  for  a  new  trial 
within  three  days  of  the  date  of  the  rendi- 
tion of  Judgment,  the  case  was  thereafter 
pending  in  the  lower  court,  and  further  pro- 
ceedings stayed  until  the  motion  for  new 
trial  was  beard  and  determined.  The  record 
shows  that  the  motion  for  a  new  trial  was 
•entered  March  17,  1903,  the  next  day  after 
Judgment,  and  was  determined  April  4tb, 
following,  at  which  time  60  days  was  allow- 
ed In  which  to  make  and  serve  a  case-made. 
This  60  days  did  not  relate  back  to  or  com- 
mence to  run  on  the  date  of  the  rendition  of 
the  Jn^ment,  but  did  commence  to  run  April 
Stb,  under  the  rule  of  the  statute  excludii^ 
the  flrst  day  in  computation  of  time.  The 
error  then  complained  of  was  the  overruling 
the  motion  for  a  new  trial,  and  exceptions 
being  taken,  there  was  preserved  thereby  any 
error  that  may  be  found  to  hare  been  made 
In  overruling  such  motion,  and  in  this  man- 
ner the  entire  case  is  brought  to  this  court 
for  review  upon  all  questions  of  error  pre- 
sented in  the  motion  for  a  new  trial;  and!  if, 
upon  ctmsideration,  It  la  found  that  the  mo- 
tion for  a  new  trial  is  erroneously  overruled, 
because  of  error  of  record  properly  presented 
by  such  motion,  the  Judgment  of  the  court 
betow,  which  was  stayed  by  the  motion,  will 
be  modified  accordingly.  It  is  not  error, 
therefore,  to  allow  60  days'  time  from  the 
date  of  ovoTulIng  the  motion  for  new  trial 
In  which  to  make  and  serve  case-made.  wtalCh 
may  be  extended  from  time  to  time  for  good 
cause  by  the  trial  court,  if  each  extension  Is 
allowed  prior  to  the  expiration  of  the  last 
pteceding  one. 

The  ninth  and  last  ground  for  considera- 
tion Is  upon  the  ground  that  the  case-made 
does  not  contain  allof  the  evidence  which  was 
before  the  lower  court  and  there  considered 
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upon  the  trial.  Counsel  say:.  "All  of  the 
records  of  the  lower  court  in  case  No.  1,524 
was,  as  a  matter  of  fact,  produced  to  the 
lower  court,  and  examined  and  read  by  it, 
but  the  stenographer  did  not  get  the  offer  In 
the  record."  Tbls  Is  an  asstuuptlon  by  coun- 
sel, as  the  record  shows  that  all  the  evidence 
is  in  the  record,  and  if  this  fact  of  record 
is  not  correct,  it  should  have  been  corrected 
by  counsel  for  defendant  in  error,  when  the 
case-made  was  settled  and  signed.  Such  a 
question  cannot  be  raised  for  the  first  time 
in  this  court  by  an  allegation  of  this  kind, 
and  will  never  be  considered,  unless  the 
court  can  determine  from  the  record  that  evi- 
dence before  the  lower  court  has  not  been 
preserved  in  the  record  and  brought  to  this 
court. 

Having  considered  each  of  the  grounds  of  the 
motion  of  the  defendants  in  error  to  dismiss 
the  proceedings  In  error,  and  being  unable 
to  concur  in  each  or  any  of  the  grounds  of 
said  motion,  the  same  is  hereby  overruled 
and  denied.  From  the  statment  of  facts  In 
this  case  showing 'the  issues  as  framed  by 
the  pleadings,  it  will  be  seen  that  the  plain- 
tiff  sues  to  foreclose  a  trust  deed,  making 
numerous  parties  defendant,  who  are  char- 
ged with  claiming  some  Interest  in  the  prop 
erty,  but  which  are  inferior  to  the  plalntllTs 
right  under  his  trust  deed  sought  to  be  fore- 
closed. 

The  plaintifCs  In  error  answering  the  peti- 
tion, allege  that  their  Utie  Is  not  Inferior, 
that  they  aje  the  owners  of  the  property,  hold- 
ing under  a  title  d^ved  by  purchase  at  a 
sheriff's  sale  of  the  same,,  pursuant  to  a  Judg- 
ment ordering  and  directing  the  sale  of  the 
same  in  a  case  No.  1,524  in  the  district  court 
of  Logan  ODonty,  Ofcl.,  bebig  the  case  of  the 
American  Sxcbange  Bank  of  8t  Louis  v.  T. 
U  L.  Temple  et  nl.;  that  in  said  sale  all 
of  the  right,  tltie,  and  Interest  of  G.  M.  IX 
and  D.  J.  Qrigfibiy  was  foreclosed  and  dis- 
posed they  at  the  time  beins  the  owners 
thereof.  6.  M.  D.  and  D.  J.  Grlgsby,  defend- 
ants, answer  plaintiff's  petition  admittiug 
their  indebtedness  to  plaintiff  Ward,  and  the 
existence  and  validity  of  the  trust  deed 
by  the  plaintiff  sought  to  be  foreclosed,  and 
aver  that  th^  are  the  owners  of  the  equity 
in  the  property  covered  by  the  trust  deed 
sought  to  be  foreclosed,  after  their  debt  to 
the  plaintiff  has  been  satisfied.  By  way  ot 
answCT  and  cros»-petition  to  the  auctions 
of  the  answer  of  T.  L.  I*  Temple  et  al.,  th^ 
say  that  no  interest,  right,  or  title  In  the 
property  was  by  htm  or  bis  codefendauts 
acquired  under  and  by  virtue  of  the  sheriff's 
sale  had  pursuant  to  Judgmeit,  In  cause  Mo. 
1,524,  aforesaid;  that  said  Judgment  and  all 
proceedings  thereunder  in  cause  No.  1,524 
were  void;  that  said  Judgment  was  en- 
tered by  tbe  court  without  jurisdiction  of 
the  parties. 

From  the  foregoing  brief  statement  of  the 
issue  it  Is  apparent  that  If  tbe  plaintiffs  In 
error  acquired  no  titie  to  the-  property  by 
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the  proceedings  bad  in  case  No.  1,5^,  Logan 
connty,  Okl.,  that  being  tbelr  cmly  source  ot 
titles  tbe  Judgment  of  the  court  below  fore* 
closing  the  trust  deed  sued  upon,  Is  correct 
Upon  the  trial  of  the  cause  the  trial  court, 
after  hearing  the  evidence,  found  the  judg^ 
meat  aud  proceedings  In  cause  1,624  to  be 
void  for  want  of  Jurisdiction  in  the  court 
of  the  subject-matter,  or  of  the  parties,  and 
entered  Judgment  vacating  and  setting  the 
same  aside,  and  all  proceedli^  bad  tfaere- 
nnder,  and  quletii^  the  title  to  the  property 
Involved  herein  In  Q.  M.  D.  and  D.  J.  Grlgs- 
by,  which  was  by  the  further  decree  of  the 
court  ordered  sold  to  satisfy  the  Indebtedness 
of  said.  GrlgBbjB  to  the  defradant  In  error 
Ward,  in  the  sum  of  $5,797.  It  la  ui^ed  by 
the  plalnUCr  In  «Tor  that  this  finding  and 
judgment  was  erroneous  for  want  of  author- 
ity to  bear  and  determine  in  this  action  the 
question  of  the  validity  of  the  Judgment  in 
1,524  and  proceedings  thereunder.  It  will  be 
observed  that  the  plaintiff  In  error  and  G.  M. 
D.  and  D.  J,  Grlgsby  were  brought  into  the 
court  in  this  case  for  the  purpose  of  fore- 
closing their  title,  to  the  property  In  ques* 
tlon.  The  Grigsbys  were  charged  as  being 
debtors  to  Ward,  which  indebtedness  was 
secured  by  the  trust  deed  sought  to  be  fore- 
closed. The  plaintiffs  in  error  answering 
claimed  that  the  indebtedness  to  the  plain- 
tiff was  a  pretense  without  foundation  in 
fact;  that  it  had  once  existed,  but  had  been 
paid  in  full,  which  payment  bad  liquidated 
any  right  of  action  to  foreclose  the  trust 
deed;  and  that,  thereafter,  by  reason  of  the 
Judgment  In  1,B24  and  sale  of  the  property 
pursuant  thereto,  they,  the  plalntlCTs  In  error, 
were  the  owners  In  fee  of  the  property. 
This  issue,  presented  by  the  plaintiffs  in 
error,  the  Grigsbys  assailed  la  their  cross- 
petition,  charging  that  the  plaintiff  in  error 
acquired  no  title  under  and  by  virtue  of  the 
Judgment  and  proceedings  in  case  No.  1,624; 
tt  being  void  as  we  have  heretofore  stated, 
for  want  of  Juilsdictlon  of  the  parties  to  it, 
both  plaintiff  and  defendant,  and  asb  to  have 
such  Judgment  vacated  and  held  for  naught 
This  we  hold  was  not  a  collateral  attack,  and 
cannot  be  held  to  be  such.  It  was  a  direct 
atta<^  and  Intended  as  such  upon  the  valid- 
ity <tf  that  Judgment,  and  might  be  made  in 
tbis  action  under  the  circumstances  of  this 
case.  A  multiplicity  of  suits  is  discouraged 
1^  the  law,  and  where,  as  In  this  case,  the 
rights  of  the  parties  depend  upon  the  validity 
or  invalidity  of  some  other  Judgment  of  the 
court,  which  Is  charged  to  be  void  for  want 
of  Jurisdiction  of  the  subject-matter  or  the 
parties,  and  the  necessary  parties  are  before 
the  court  to  enable  it  to  determine  the  valid- 
ly or  Invalidity  of  such  other  Judgment  for 
such  cause,  such  determination  may  be  had, 
where  tt  Is  necessary  to  a  conclusion  of  the 
rights  of  the  parties  to  the  litigation. 

In  this  case  the  plaintiff  In  error  brought 
forward  the  Judgment  and  proceedings  tbere- 
nndflr  In  IJBMt  as  the  basis  of  th^  right 


to  resist  the  foreclosure  of  tifae  trust  deed 
executed  the  defendants  Grigsby,  who,  In 
turn,  say  that  such  Judgment  waa  void  for 
want  of  Jurisdiction  of  both  the  parties  and 
the  subject-matter,  and  set  forth  the  reason 
why  their  allegation  Is  true.  The  court 
beard  the  evidence,  and  found  the  Issues  thus 
framed  In  favor  of  the  auction  of  want 
of  Jniisdictlon  in  the  court  rendering  Judg- 
ment in  case  No.  1,624,  and  entered  its  de- 
cree, holding  such  Judgment  void.  In  this 
we  see  no  error,  nor  any  legal  ground  of 
complaint  on  the  part  of  the  plaintiff  In  er- 
ror. It  would  be  otherwise  If  tt  had  been 
alleged  that  the  judgment  was  voidable  mere- 
ly, for  In  such  case  the  court  would  have 
been  called  upon  to  act  In  an  appellate  ca- 
pacity; and  this  we  understand  to  have  been 
the  decision  of  the  Supreme  Court  of  the 
United  States  In  Elliott  v.  Pelrsol.  26  U.  3. 
340.  7  L.  Bd.  164,  where  the  court  say: 
"Where  a  court  has  jurisdiction.  It  has  a 
right  to  decide  every  question  which  occurs 
In  the  cause;  and  whether  Its  decision  be  cor- 
rect, or  otherwise,  its  Judgment,  until  revers- 
ed. Is  regarded  as  binding  In  every  other  - 
court  But,  if  It  act  without  authority.  Its 
Judgment  and  orders  are  r^rded  as  nullities. 
Tbey  are  not  voidable,  but  simply  void;  and 
form  no  bar  to  a  recovery  sought,  even  prior 
to  a  reversal  In  opposition  to  them.  They 
constitute  no  Justification;  and  all  persona 
concerned  In  executing  such  judgments  or 
sentraces,  are  considered,  in  law,  as  tres- 
passers. This  distinction  runs  through  all 
the  cases  on  Hie  subj^;  and  it  proves  that 
the  Jurisdiction  of  any  conrt  exercising  au- 
thority over  a  subject  may  be  inquired  into 
in  every  court,  when  tbe  proceedings  of  the 
former  are  relied  on  and  brought  before  the 
latter,  by  the  party  claiming  tbe  benefit  of 
such  proceedings."  This  determination  was 
reviewed  and  .conflrmed  by  the  Supreme 
Court  in  Hlcfc«7  v.  Stewart  44  U.  8.  760, 
11  L.  Ed.  814.  And  In  Williamson  v.  Berry, 
48  U.  S.  541,  12  L.  Ed.  1170,  the  court  say : 
"The  principle  that  a  record  cannot  be  Im- 
peacbed  by  pleadings  Is  not  applicable  where 
there  Is  a  want  of  Jurisdiction.  The  want  of 
it  makes  a  record  utterly  void  and  unavail- 
able Dor  any  purpose.  The  want  of  Juris- 
dlctlMi  Is  a  matter  that  may  always  be  set 
up  against  a  Judgment  when  It  is  to  be  en- 
forced, or  when  any  benefit  Is  claimed  un- 
der It"  Here  a  benefit  was  dalmed  by  the 
def^danta  Temple  et  al.,  under  tbe  Judg- 
ment In  case  No.  1,624,  which  was  disputed 
by  tbe  defendants  and  croBs-petltlonerB,  the 
Grigsbys,  and  It  thus  becomes  apparent  that 
under  tbe  law  as  above  expressed  by  tbe  Sn- 
pr«ne  Conrt  of  tbe  United  Statoi,  the  Judg- 
ment and  proceedings  In  case  No.  1,624 
was  before  tbe  trial  court  In  such  way  as  to 
authorize  that  court  to  pass  upon  its  validity. 
This  tbe  trial  court  did,  and  determined  the 
Judgment  and  all  proceedings  thereunder  to 
be  -utterly  void  for  want  of  jurisdlctlim  over 
the  parties  plaintiff  or  defendant,  or  of  tbe 
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anbject-matter  of  the  action.  This  Judgment^ 
In  Na  1,524,  being  tbus  opui  to  tbe  court* b 
Inspection  In  this  caBe,  tbe  flnt  Inqnliy  of 
tbe  conrt  waa  necesBarlly  directed  to  tbe  pro< 
ceedlngs  by  wblcta  it  was  claimed  tbat  court 
bad  obtained  jiirlsdlcti<m  over  the  partlea 
litigant  and  the  siibject  ot  tbe  action. 

To  a  cwnplete  understanding  of  case  No. 
1,S24  let  it  be  remembered  tbat  liie  American 
Excbange  Bank  of  St  Louis  had  brought 
suit  in  Dallas,  Tex.,  against  the  Union  Lum- 
ber I^llls  Ck>mpany,  apartnershipocnnposedof 
the  Grlgsbys  and  Temple,  and  the  Soutbem 
Fine  Lumlier  Oompany,  a  partnership  com- 
posed of  T.  Lb  Xb  Temple  and  Ben  Whltakar, 
and  T.  L.  L.  Temple  personally,  In  wbidi 
action  tbe  said  bank  plainttflC  recovered  Judg- 
moit  against  the  defoidants  named,  and  upon 
which  judgment  execution  was  Issued,  and 
which  execution  was  satisfied  In  tbe  hands 
of  the  sbwlS  by  payment  thereof  by  T.  L.  L. 
Temple.  Thereafter,  suit  No.  1,524  was 
brought  In  the  district  court  of  Logan  county, 
Okl.,  in  the  name  of  tbe  American  Exchange 
Bank  upon  tbe  Dallas  Judgment,  and  against 
the  defendants,  T.  L.  L.  Temple  and  Ben 
Whitaker,  partners  of  the  Southern  Fine 
Lumber  Company,  the  Southern  Pine  Lumber 
Company,  a  corporation  of  Arkansaa, 
D.  J.  Grigsby,  G.  M.  D.  Grlgsby,  and  T. 
L.  L.  Temple,  partners,  under  the  firm  name 
of  Union  Lumber  Mills  Company,  to  recover 
In  that  court  upon  the  Dallas  Judgment  as  a 
first  cause  of  action;  and  a  second  cause  of 
action  therein  stated  upon  an  account  allied 
to  have  been  owing  by  the'  Union  Lumber 
Mills  Company  to  the  Southern  Pine  Lumber 
Company,  and  by  said  company  assigned  to 
the  Southern  Pine  Lumber  Company,  a  corpora- 
tion, and  by  said  corporation  assigned  to  tbe 
plaintiff.  An  attachment  was  Issued  In  said 
cause  out  of  the  district  court  of  Logan  coun- 
ty, Okl.,  and  levied  upon  the  property  now  In 
question  In  this  suit  Service  of  sumraons 
by  publication  was  had  upon  the  defendants 
named,  and,  upon  default  by  them,  Judgment 
was  entered  for  the  amount  sued  for,  and 
the  attached  propery  ordered  sold,  plaintiffs 
In  error  becoming  the  owners  under  and  by 
virtue  of  a  sale  had  pursuant  to  such  order. 
The  title  of  plalntlfTs  in  error  to  the  prop- 
erty In  controversy  by  reason  of  snch  Judg- 
ment and  sale.  Is  tbe  bone  of  contention  in 
this  suit  The  trial  court  held  the  Judgment 
and  all  proceedings  thereunder  void,  and  this 
boldlog.  we  think,  must  be  afiSrmed. 

While  it  Is  true  that  the  American  Ex- 
change Bank  of  St.  Louis,  plaintiff  in  cause 
No.  1,524.  was  not  made  a  party  to  this  case. 
It  is  also  true,  we  think,  that  said  bank  never 
was  a  party  to  the  proceedings  had  In  said 
cause  No  1,524.  Its  president  was  a  witness 
In  this  case,  and  testified  that  he  did  not 
know  anything  about  tbe  case  No.  1,524; 
that  McCormlck  &  Spence,  attorneys  at 
Dallas,  Tex.,  were  the  bank's  attorneys,  and 
the  tmly  people  who  had  authorll^  to  bring 
that  actioi^  or  any  action  in  that  behalf;  that 


be,  as  president  of  the  bank,  did  not  Imoir 
of  the  suit  until  he  was  written  to  about  It 
by  Mr.  n^dergast,  attorney  for  tbe  defend- 
ants In  error;  that  be  knew  nothing  about 
tbe  $294  account  sued  on  In  tbat  acticm;  and 
tbat  he  would  have  known  of  11;  if  tbe  aame 
bad  ever  been  transferred  to  the  bank.  And 
tbe  record  further  abvm  tiiat  McConni<dc  A 
Spttice  knew  nothing  of  tbe  bringing  of  tbe 
action,  and  did  not  authorize  it  to  be  brought. 
By  tbe  testlniony  of  tbe  plaintut  In  emw 
T.  L.  Lk  Temple,  It  appears  that  he  caused 
the  action  No.  1,524  to  be  brought  without 
consultation  with  tbe  American  Exchange 
Bank.  Tbe  record  further  shows  tbat  the 
Dallas  Judgment  was  collected  upon  execution 
in  February,  1892,  from  T.'  L.  X*.  Temple,  and 
tbe  amount  so  collected  was  tbe  sherUt 
paid  to  HcCormick  &  Spenee,  attorneys  tat 
Idle  American  Exchange  Bank.  This  testi- 
mony is  undisputed  upon  the  record,  and 
justifies  the  finding  of  the  court  below,  that 
said  action  No.  1,624,  was  never  brought 
or  authorized  by  the  American  Exchange 
Bank,  tbe  plaintiff  named  therein.  It  had 
in  fact  no  cause  of  action.  The  Datlaa,  Tex., 
Ju^tement  having  been  paid  on  executiim, 
tbe  same  was  thereby  ilQuldated,  and  could 
not  rightfully  be  made  the  tiosls  of  another 
action,  by  the  bank  or  any  one  In  Its  behalf ; 
and  It  could  not  become  the  owner  of  the  $294 
account  sued  on,  except  by  some  agreement  or 
undertaking  whereby  it  became  entitled  to 
maintain  an  action  thereon.'  It  therefore  ap- 
pears from  the  record  that  the  district  court 
of  Logan  county  did  not.  at  the  time  of  the 
rendition  of  the  judgmrat  In  said  cause,  have 
Jurisdiction  of  the  plaintlfC  In  that  action, 
of  the  subject-matter,  or  to  render  any  Judg- 
ment in  that  case  in  tbe  plaintiff's  name. 

Jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter Is  essential  to  the  rendition  of  a 
valid  Judgment;  and  without  it,  a  Jndgmoit 
la  void,  and  no  right  can  be  acquired  there- 
under. It  Is  equally  as  essential  that  the 
court  should  have  jurisdiction  of  tbe  plaintiff 
as  of  the  defendant  Such  jurisdiction  is  or* 
dinorlly  acquired  by  the  plaintiff  coming  vol- 
untarily Into  conrt  and  by  appropriate  plead- 
ings invoking  the  exercise  of  the  court's  ju- 
risdiction, thereby  submitting  himself  and  hia 
cause  of  action  to  the  ultimate  determination 
of  the  court  If  It  Is  shown  that  this  is  not 
done  or  authorized  to  be  done,  the  court  ao 
quires  no  Jurisdiction  of  the  subject-matter, 
and  If,  as  in  this  case,  the  action  Is  instigated 
and  directed  by  a  person  not  authorized,  it  is 
Immaterial  what  the  motive  may  have  be&a; 
It  Is  fraud  upon  the  court  as  well  as  the  par- 
ties, and  all  transactions  therennder  are  void 
ab  Initio.  B^aud  of  such  character  vitiates 
and  avoids  all  rights  attempted  to  be  acquired 
thereby;  and  if  a  record,  void  for  such  rea- 
son, is  brought  forward  and  relied  upon  by  a 
party  to  pending  litigation,  and  Its  validity  Is 
challenged,  as  In  this  case,  and  a  deta*miQa- 
tion  of  Its  validly  or  invalidity  Is  necessary 
to  complete  determination  of  the  pending 
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cause,  such  validllr  or  inralldlty  may  be  de- 
termined. It  Is  Immaterial  whether  or  not 
tbe  parties  plaintiff  to  tbe  challenged  record 
are  brought  in ;  he  Is  safficlently  represented 
b7  the  party  claiming  under  him  who  pleads 
or  relies  upon  the  right  acquired  thereunder 
and  thereby,  for  in  such  case  there  was  no 
party  plaintiff;  the  whole  proceeding  was 
flctlttons  and  void,  and  when  clearly  and  sat- 
isfactorily shown,  should  be  so  declared.  The 
trial  court  in  considering  the  validity  of  the 
Judgment  In  No.  1,924  found  the  services  by 
publication  void  for  want  of  sufficient  allega- 
tions in  tbe  affidavit  therefor;  and  the  order 
of  attachment  also  void,  for  want  of  a  suffi- 
cient affidavit  to  warrant  tbe  Issnaiice  of  the 
same. 

We  find  it  unnecessary  to  determine  these 
QuestlouB;  having  already  determined  that 
the  judgment  in  said  cause  No.  1,624,  and  all 
proceedings  thereunder,  were  void  for  want 
of  Jurisdiction  In  the  court  rendering  the 
same,  such  conclusions  determined  tbe  rights 
of  the  plaintiff  in  error  in  this  case  adversely 
to  them.  With  tbe  rl^ts  of  the  plaintiff  In 
error  eliminated  from  this  case,  for  tbe  rea- 
son hereinbefore  stated,  the  cause  stands  as 
an  action  by  tbe  defmdant  in  error  Ward  for 
foreclosure  of  a  trust  deed  against  the  defend- 
ants Grigsby.  The  lower  court  found  the 
lesal  title  to  the  property  la  question  to  be  in 
the  defendants  O.  M.  D.  and  D.  J.  Grigsby, 
who  executed  tbe  trust  deed  sued  upon  and 
quieted  the  title  In  them,  subject  to  the  rights 
of  tbe  plaintiff  under  such  trust  deed,  and 
entered  Judgment  foreclosing  the  same;  which 
judgment  we  think  was  correct,  and  must  be 
affirmed. 

Judgment  affirmed,  all  tbe  Justices  concnr- 
rlng,  except  BUBFORD,  0.  J.,  who  presided 
in  the  court  below. 


a>  okL  m) 

WEST  V.  BANK  OF  LAHOHA 

(Supreme  Court  of  Oklahoma.  Sept.  8,  1005. 
Rehearing  Denied  Jan.  10,  1906.) 

L  Bankbuptct— Transfer  or  Propertt. 

As  contemplated  by  Bankr.  Act  July  1. 1898, 
c.  541,  80  Stat  S44  [U.  S.  Oomp.  St.  1901,  p. 
3418],  money  Is  property,  and  a  payment  of 
money  constitutes  a  transfer  of  property. 

2.  Bamks  and  Bah  kino—Deposit  in  Bake— 
Application  to  Notk. 

Where  an  Insolvent  person  has  money  on 
deposit  in  a  bank  subject  to  check,  and  also 
owes  the  bank  upon  a  promissory  note,  upon 
such  InaolTent  person  being  adjudged  a  bank- 
rnpt,  the  bank  Is  entitled  to  have  the  amounc 
of  the  bankrupt's  deposit  set  off  against  tbe 
sum  due  on  the  promissory  note,  and  to  prove 
its  claim  against  the  bankrupt  tOr  the  balance. 

3.  Bahkeuptot— Prefebentiai.  TBARantB. 

Where  an  insolvent  person  borrows  money 
from  a  bank,  and  executes  his  note  therefor, 
and  deposits  the  money  in  said  bank  subject 
to  his  check,  said  transaction  does  not  con- 
stitute a  preferential  transfer  under  tbe  bank- 
ruptcy act,  and  the  bank  may,  before  the  de- 
positor is  declared  a  bankrupt,  credit  the  amount 
of  his  deposit  upon  his  debt  doe  the  bank,  md 
sudi  transaction  will  not  entitle  the  trustee  in 


bankruptcy  to  recover  the  ■*n^'?"t  of  such  de- 
posit as  a  preference. 
4.  Same— Action  to  Recover— Petition, 

A  petition  by  a  trustee  in  bankruptcy 
against  a  creditor  of  the  bankrupt  to  recover 
money  alleged  to  constitute  a  preferoitial  trans- 
fer, must,  among  other  averments,  show  that, 
if  the  transfer  Is  permitted  to  stand,  the  cred- 
itor will  receive  a  greater  percentage  of  its 
debt  than  other  creditors  of  the  same  class, 
and,  failing  to  show  such  state  of  facta,  It  ia 
not  error  to  sustain  a  demurrer  to  such  petltlm. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Garfield  Coun- 
ty •  before  Justice  O.  F.  Irwin. 

Action  by  Langdon  0.  West,  trustee  of 
Kaspee  Strelch,  bankmpt,  against  the  Bonk 
of  Laboma.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Stanley,  Vermilion  &  Evans  and  Charles 
West,  for  plaintiff  In  error.  Horace  Speed 
and  H.  J.  Sturgls,  for  defendant  In  error. 

BURFORD,  J.  The  plaintiff  in  error, 
Langdon  C.  West,  as  trustee  of  tbe  estate  of 
Kasper  Strelch,  a  bankrupt,  filed  his  petition 
in  the  district  court  of  Garfield  county  to 
recover  $1,300  from  tbe  Bank  of  Laboma, 
which  It  Is  claimed  belongs  to  tbe  estate. 
It  is  alleged  In  tbe  petition  substantially  that 
an  Involuntary  petition  In  bankruptcy  was 
filed  against  Strelch  on  the  16th  day  of  May, 
1902,  and  that  on  July  8th  following  he  was 
adjudicated  a  bankrupt  It  Is  further  al- 
leged that  on  May  9tb  he  borrowed  from  the 
Bank  of  Lahoma  $1,800  and  execnted  bis  note 
to  the  bank  therefor,  payable  May  12,  1902; 
that  Strelch  deposited  said  snm  of  $1,800  In  the 
bank  and  was  given  credit  therefor ;  that  said 
noto  was  secured  by  a  chattel  mortgage  upon  a 
stock  of  merchandise,  furniture,  and  fixtures, 
situated  in  the  storeroom  of  Strelch,  In 
Woods  county.  Okl. ;  that  on  May  13,  1903, 
the  bank,  without  releasing  or  waiving  its 
mortgage,  with  the  intent  to  receive  a  pref- 
erence over  the  oiJier  creditors  of  Strelch, 
and  while  be  was  Insolvent,  and  tbe  bank 
knowing  be  was  Insolvent  applied  $1,300  of 
said  deposit  toward  the  payment  of  the  debt 
due  the  bank  upon  said  promissory  note,  and 
gave  Strelch  credit  on  said  note  for  said 
sum.  The  trustee  In  bankruptoy  demanded 
a  return  of  said  money,  and,  the  bank  refus- 
ing to  surrender  the  same,  he  demands  Judg* 
ment  against  the  bank  for  the  said  sum. 
with  Interest  and  costs.  The  Bank  of  Ia- 
faoma  demurred  to  the  petition  on  the  ground 
that  the  facts  alleged  do  not  constitute  a 
cause  of  action  In  favor  of  tbe  trustee  In 
bankruptcy.  The  court  sustained  the  demur* 
rer  and  rendered  judgment  fbr  the  defendant 
The  plaintiff  appealed. 

The  only  question  presented  Is  whetha:  or 
not,  under  tbe  facts  stated  in  the  petition, 
the  trustee  Is  entitled  to  recover  the  money 
which  it  Is  alli^ed  the  bank  received  as  a 
preference.  It  Is  clear  from  the  allegations 
that  Strelch,  while  Insolvent,  borrowed  from 
the  bank  $1,800,  and  received  credit  la  the 
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bank  afl  a  dq>osltor  for  that  amount.  The 
relatlen  of  debtor  and  creditor  was  thereby 
created  as  to  this  deposit  Strelch  owed 
the  bank  $1,800  for  which  the  bank  held  bis 
note,  payable  May  13th.  On  that  day  the 
bank  gave  him  credit  on  his  note  for  the  bal- 
ance of  the  deposit,  $1,300,  and  charged  him 
with  that  stun  on  his  deposit  account  At 
that  time  Strelch  was  Insolvent  and  three 
days  afterward  his  creditors  began  proceed- 
ings against  him  to  have  him  declared  a 
bankrnpt  It  cannot  be  questioned  but  that 
the  effect  of  this  transfer  or  payment  to  the 
bank  had  the  effect  to  prefer  the  bank  to 
the  amount  of  the  deposit  of  $1,S00 ;  but  is  It 
a  preference  prohibited  by  the  bankruptcy 
law,  and  Is  the  trustee  entitled  to  recover 
the  same?  The  questions  presented  by  the 
record  have  been  before  the  Supreme  Court, 
Court  of  Appeals,  or  District  Courts  of  the 
United  States,  and  we  sbal!  content  ourselves 
by  following  these  decisions. 

In  the  case  of  Plrie  v.  Chicago  Title  &  Trust 
Company,  182  U.  S-  438,  21  Sup.  Ct  906,  45 
L.  Ed.  1171,  the  Supreme  Court  of  the  United 
States  had  under  consideration  the  various 
provisions  of  the  bankruptcy  act  relating  to 
preferential  transfers.  In  that  case  the 
bankrupts  were  merchants,  the  creditors 
bad  sold  them  goods  and  merchandise,  and 
within  four  months  prior  to  the  adjudication 
in  bankruptcy  the  bankrupts  paid  to  the 
creditor  certain  sums  on  account  The  debt- 
ors were  Insolvent  The  creditor  did  not 
know  of  the  Insolvency,  and  had  no  reason 
to  believe  that  the  debtors  were"  insolvent 
It  was  claimed  by  the  trustee  that  the  pay- 
ment constituted  a  preferential  transfer,  and 
the  cause  finally  reached  the  highest  court  In 
the  land  for  interpretation  of  the  provisions 
of  the  national  bankruptcy  law.  The  court 
Slid :  "The  solution  of  the  question  depends 
primarily  upon  the  Interpretation  of  subdivi- 
sions 'a'  and  'b,*  S  90,  of  the  law  of  July  1, 
1898  (30  Stat  062,  e  641  [U.  S.  Comp.  St  1901, 
p.  3445]),  and  certain  related  sections.  Sulv 
division  'a'  of  section  60  Is  as  follows :  'Pre- 
ferred CredltorB.— (a)  A  person  shall  be 
deemed  to  have  given  a  preference  if,  being 
Insolvent,  he  has  procnred  or  suffered  a  judg- 
ment to  be  entered  against  himself  in  favor 
of  any  person,  or  made  a  transfer  of  any  of 
bis  property,  and  tbe  effect  of  the  enforce- 
ment of  such  judgmoit  or  transfer  will  be  to 
enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other 
of  such  creditors  of  the  same  class.'  It  will 
be  observed  Uiat  payments  in  money  are  not 
expressly  mentioned.  Transfers  of  property 
are,  and  one  of  the  contentions  of  appellants 
is  that  by  'transfers  of  property*  paymwits 
In  money  are  not  Intended.  The  contention 
is  easily  dlsi}osed  of.  It  is  answered  by  the 
definitions  contained  in  section  1.  It  Is 
there  provided  that '  "^ansfer"  shall  include 
the  sale  and  every  other  and  different  mode 
of  disposing  of  or  parting  with  property  or 
tbe  pOBBeaslon  of  property,  absolute  or  con- 


ditional, as  a  payment,  pledge,  mortgage,  gift 
or  security.*  It  seems  necessarily  to  mean 
that  a  transfv  of  pr<^rty  Includes  the  ^v- 
Ing  or  conveying  anything  of  value — anything 
which  has  debt-paying  or  debt-securing  pow- 
er. We  are  not  unaware  that  a  distinction 
between  money  and  other  property  Is  some- 
tlmea  made,  but  It  would  be  anomalous  In 
the  extreme  tbat,  In  a  statute  which  la  con- 
cerned with  the  obligations  of  debtors  and  the 
prev^itlon  of  preferences  to  creditors,  the 
readiest  and  most  potent  instrumentality  to 
give  a  preference  should  have  been  omitted. 
Money  Is  certainly  property,  whether  we 
regard  any  of  its  forms  or  any  of  its  theories. 
It  may  be  composed  of  a  preclons  metal,  and 
hence  valuable  of  itself,  gaining  little  or.no 
addition  of  value  from  the  attributes  which 
give  It  its  ready  exchangeability  and  cur- 
rency. And  its  other  forms  are  Immediately 
convertible  Into  the  same  precious  metal,  and 
even  without  such  conversion  have,  at  times, 
even  greater  cMnmercIal  efficacy  than  it  It 
would  be  very  strange  Indeed  If  such  forme 
of  property,  with  all  their  sanctions  and  pow- 
ers, should  be  excluded  from  the  statute,  and 
the  representatives  of  private  debts  which  we 
denominate  by  the  general  term  'securities' 
should  be  Included.  We  certainly  cannot  so 
declare  upon  one  meaning  of  the  word  'trans- 
fer.' If  the  word  itself  permitted  snch  dec- 
laration, which  we  do  not  admit  the  defini- 
tion in  the  statute  forbids  it  'Transfer'  is 
defined  to  be  not  only  the  sale  of  property, 
but  'every  othec  mode  of  disposing  or  parting 
with  property.'  All  technicality  and  narrow- 
ness of  meaning  Is  precluded.  The  word 
is  used  In  its  most  comprehensive  sense,  and 
Is  intended  to  Include  every  means  and 
manner  by  which  property  can  pass  from 
the  ownership  and  possession  of  another, 
and  by  which  the  result  forbidden  by 
the  statute  may  be  accomplished — a  pref- 
erence cabling  a  creditor  'to  obtain  a  greater 
p«-centage  of  his  debt  than  any  other  credit- 
ors of  the  same  class.***  It  Is  here  settled 
that  money  Is  "property"  vrtthin  the  meaning 
of  the  bankruptcy  law,  and  that  a  payment 
of  money  is  a  "transfer." 

In  Jaqntth  v.  Alden,  189  U.  S.  78,  23  Sup. 
Ct  640,  47  U  £kL  620,  the  same  conrt  put  Its 
own  construction  upon  the  holding  In'  Pirie 
V.  Chicago  Title  &  Trust  Co.  After  reciting 
the  facts  In  that  case  the  court  said :  "The 
judgment  below  was  affirmed  by  this  court, 
and  it  was  held  that  a  payment  of  money 
was  a  transfer  of  property,  and,  when  made 
on  an  antecedent  debt  by  ^n  Insolvent,  was 
a  preference,  within  section  00a,  although 
the  creditor  was  Ignorant  of  the  Insolvency 
and  had  no  rrasonable  cause  to  believe  tbat 
a  preference  was  Intended.  The  estate  of 
the  Insolvent  as  It  existed  at  date  of  the  in- 
solvency was  diminished  by  the  payment,  and 
the  creditor  who  received  It  was  enabled  to 
obtain  a  greater  percentage  of  his  debt  than 
any  other  of  the  creditors  of  the  same  class." 
This  prindple  is  arollcable  to  the  case  under 
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OMiBlderatlon.  Hie  Bftnfc  ot  Leboma,  by  the 
transfer  ttf  the  fl,800  depoolt  and  ai^Ucatlon 
ot  aaid  smn  to  the  paymeat  of  the  debt  dae 
from  the  benknipt  to  the  back,  was,  under 
the  role  annonnced  aboreh  a  preferoice  -with- 
ia  eectlint  aOa,  If  the  ba«k  had  reasonable 
ffTonnda  to  believe  that  Strelch  was  Ineolvent 
at  the  tine  of  the  tranater,  and  tiie  effect  ot 
sncb  transfer  will  be  to  eneble  the  bank  to 
obtain  a  greater  pwcentage  of  its  dd>t  than 
4ny  oUier  creditors  of  the  same  class.' 
In  Swarts  t.  Fourth  National  Bank,  117 
1.  M  a  a  A.  fi87»  the  Glrctdt  Oonrt  of 
Appeals,  speaking  by  Justice  Sanborn,  said: 
*rFhe  plain  intentttm  of  Om^rees  and  the  le- 
^1  effect  of  tiie  puragrapb  wtte  to  mafee 
erery  transfW  of  any  of  the  Instdvent's  prtv- 
erty  by  means  at  which  a  larger  percentage 
would  be  paid  out  of  his  estate  to  any  credr 
Itor  or  any  claim  than  erery  other  creditor 
and  every  ottier  claim  of  the  same  dan. 
would  receive  a  preference  to  be  surrendered 
or  avoided  tmder  the  other  provisions  of  the 
statute.  The  meanlDg  and  effect  of  section 
60a  are  the  same  as  though  It  declared  every 
transfer  at  bis  ivoperty  by  an  insolvent  to 
be  a  preference  which  has  the  effect  to  en- 
able any  one  of  his  creditors  to  abtaln  a 
greater  percentage  of  his  debt  out  of  the  ivop* 
erty  of  tAe  UiaolT^  than  any  other  of  such 
creditors  of  the  same  class.'  Tbe  test  of  a 
preference  under  tlw  act  la  ttie  i»yment  out 
of  the  bankrupt's  pnq;>erty  of  a  lai^er  per- 
centage of  tba  creditors'  claim  than  other 
creditors  of  the  same  class  cecelTe«  and  not 
the  ben^t  or  Injui^  to  the  creditor  prefer- 
red." 

When  the  result  of  the  transactions  has 
been  to  decrease  the  indebtedness  of  the  ln< 
solvent  to  one  creditor  at  Uie  expense  of  his 
estate,  it  is  a  preference.  In  re  Gbltcm 
Export  &  Import  Co.,  121  Fed.  663,  S7  a  a  A. 
417;  In  re  Lyon  (D.  O.)  114  Fed.  826;  Uvlng- 
aton  T.  H^eman,  120  Fed.  796,  57  O.  O.  A. 
154;  In  re  Christensea  (D.  a)  101  Fed.  802. 
These  cases  senn  to  settle  the  doctrine  that  a 
payment  of  m<mey  constitutes  a  transfer,  and 
tha^  If  Ibe  effect  Is  to  diminish  the  assets 
of  the  bankrupt  and  to  enable  the  creditor 
wlw  rectives  the  transfer  to  obtain  a  greater 
per  cent  of  his  claim  than  other  creditors  of 
the  same  class,  then  such  transaction  is  a 
prefer«itial  transfer.  The  primary  test, 
thai.  Is,  have  the  creditors  of  the  same  class 
been  deprived  of  anything  by  the  transfwT 
If  they  liave  not^  it  moat  follow  as  a  neces- 
sary result  that  the  transaction  Is  not  with- 
in the  dffliunclatlon  of  the  statute. 

Section  68a  of  the  bankruptcy  act  (Act 
July  1,  1898,  c.  641.  80  Stat.  665  [D.  S.  Comp. 
St  1001,  p.  3450])  Is  as  follows:  *Tn  all 
caeca  of  mutual  debts  or  mutual  credits  be- 
tween the  estate  of  a  bankrupt  and  a  creditor, 
the  account  shall  be  stated  and  one  debt  shall 
be  set  off  against  the  other  and  the  balance 
only  BhaU  be  allowed  or  paid."  Under  this 
section  it  was  held  by  Mr.  Justice  Baker,  In 
Re  Myera  (D.  a)  90  Fed.  601,  Uuit  money  on 


deposit  in  a  bank  to  the  mdtt  of  a  bankrupt 
may  be  set  off  against  the  Indebtedness  of  the 
bankrupt  to  the  bank  upon  promissory  notes, 
and  in  the  case  of  In  re  Uttle  (D.  C)  110 
Fed.  621.  Mr.  Justice  Sblras  »iunciated  the 
same  doctrine.  The  Supreme  Oonrt  of  the 
United  States^  in  New  York  County  National 
ISank  V.  Massey,  102  U.  S.  138,  24  Sup.  Ot 
108^  48  Lb  Ed.  S80^  in  construing  this  provlalm 
of  the  bankruptcy  act,  held  that  insolvents, 
by  d^Kisltlng  money  in  a  bank  upon  an  open 
accotmt  BobJIect  to  chedE,  do  not  thereby 
make  a  transfer  of-  property  amounting  to 
a  preference  which  will  deprive^,  the  bank  «f 
Its  light  under  section  68a  to  set  off  the 
amount  of  sudi  deposit  remaining  to  the  de- 
posltw's  credit  on  the  date  of  the  adjudica- 
tion In  bankmptcvi  and  to  prove  Its  claim 
against  the  bankmpt  estete  tor  the  balance. 

It  must  be  conceded  that  these  dedsltms 
embrace  the  law  of  this  case.  The  Bank 
of  Lahoma,  as  shown  by  the  avermenta  in 
the  petition,  loaned  to  Strelch  the  sum  (tf 
fl.800,  and  Strelch  executed  his  promissory 
wte  to  the  bank  for  said  amount  Tlie  bank 
gave  htm  credit  on  deposit  account  for  the 
proceeds  of  the  loan.  The  bank  thep  became 
his  debtor  to  the  amount  of  the  deposit  Bb 
bw^me  tibe  d^tor  to  the  bank  In  the  amount 
of  the  note  The  deposit  was  subject  to 
check,  and  the  transcript  of  account  from  the 
baiik's  bo<^  wlileh  accompanies  the  peti- 
tion as  an  ohlblt,  shows  that  the  bank  paid 
out  on  his  check  |S0O  of  the  d^wslt  before 
tbe  note  matured.  On  the  date  the  note 
fell  due  Strelch  had  on  deposit  of  the  ori^nal 
sum  borrowed  11,300,  and  the  bank,  applied 
this  sum  on  his  note,  and  gave  him  credit  for 
payment  of  that  sum,  and  charged  tiie  same 
to  him  on  the  account  Tbe  deposit  In  tbe 
first  Instance  did  not  create  a  preferoice  In 
favor  of  the  bank,  for  tbe  reason  that  the 
bank  became  bis  debtor  for  the  full  amount 
of  the  deposit  His  available  assets  were  not 
diminished  by  Qie  deposit  In  0ie  bank,  and 
his  otha  creditors  of  the  same  class  were  In 
SB  good  a  position  as'  they  ivere  before. 
These  mutual  transacttons  brought  about  the 
exact  condition  mentioned  In  section  6Sa,  a 
case  of  mutual  debte  and  mutual  credits  be- 
tween the  estate  of  tbe  bankrupt  and  tbe 
oreditor,  and  after  tlie  adjudication  the  .bank 
would  have  been  oatitled  to  have  had  set  off 
the  amount  of  Stcelcb's  deposit  against  the 
amount  due  on  his  note  to  the  bank,  and  the 
right  to  have  tbe  balance  allowed  agalost  the 
estete. ,  Thai,  if  this  was  the  right  of  tiie 
bank  In  case  Strelch  was  adjudicated  a  baift- 
rupt,  has  it  put  Itself  In  any  worse  position  by 
making  the  transfer  of  the  d^oslt  to  the  pay- 
ment of  ite  debt  before  the  adjudication  In 
bankrupt(7?  Will  any  creditor  ot  the  estete 
receive  a  less  percentege  of  his  claim  undw 
present  condltloiis  than  be  would  have  re- 
ceived had  the  tredlt  or  set-off  been  allowed 
by  tlie  trustee  in  bankruptcy!  If  the  effect 
of  this  transfer  by  the  bank  has  not  beat  to 
oiable  It  as  a  creditor  to  obtein  a  greata  pa- 
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centage  of  Its  debt  fhan  any  other  credlton 
of  the  same  dus,  then  such  tranBaetloiL  does 
not  cosBtttnte  a  preferencfe  We  aie  nnable 
to  see  hoWf  by  doing  Itself  that  which  the 
law  reqalreg  the  trnatee  In  bankruptcy  to  do, 
Ihe  bank  sfaould  be  required  to  loee  the  credit 
the  law  permits  It  to  have.  No  adrantage 
has  been  acquired  by  the  bank,  and  no  de- 
triment has  resnlted  to  the  other  creditors. 

In  order  for  the  petition  to  be  sofBcient  to 
withstand  a  general  demurro',  It  was  re- 
quired to  show  that,  if  the  transfer  of  the 
credit  by  the  bank  Is  permitted  to  stand,  the 
bAnk  will  reetfve  a  greater  percentage  of  its 
debt  than  other  creditors  of  the  same  class. 
Schreyer  t.  Gltliens*  National  Bank  (Sup.) 
77  N.  T.  8npp.  <m. 

We  think  the  court  committed  no  error  In 
sustaining  the  demurrer  to  tiie  iKtltlon.  The 
Judgment  of  the  district  court  Is  affirmed,  at 
the  costs  of  the  plaintiff  in  error.  All  the 
Justices  concur,  except  IBWIN,  3^  who  pre- 
sided below,  not  setting. 

(U  OU.  B71) 

MORRISON  et  al.  t.  ATKINSON  et  al. 

(Sapreme  Gooit  of  Oklahoma.  Feb.  15,  1906.) 

Appeal  —  Thiost  or  Gabb  — Bstopfkl  to 
Ghanob. 

Where  s  party  EBsames  a  certain  posi- 
tion in  a  legal  proceediiif,  and  sacceedt  In  mafn- 
taining  that  position,  ne  may  not  thereafter, 
simply  because  his  interests  have  changed,  as* 
8ume  a  contrary  position,  especially  if  it  be 
to  the  prejadice  of  the  parbr  who  has  ac- 
quiesced in  the  position  formerly  taken  by  him. 
Hence,  where  a  party  assumes  a  position  and 
asserts  a  legal  nght  in  the  district  court,  and 
there  aafca  the  benefit  of  that  position,  be  is 
estopped  from  denying  the  legality  of  that  po- 
sition on  aiveal  to  the  Supreme  Gonrt. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  8, 
Gent  Dig.  Appeal  and  Error,  {(  8591-8616L] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma 
Goonty;  before  Justice  B.  F.  Bnrwell. 

Action  by  C.  E.'  Atkinson  and  others 
against  A.  Morrison  and  J.  E.  Bailey.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.  Affirmed. 

This  was  an  action  originally  brought  In 
the  probate  court  of  Oklahoma  county,  from 
which  an  appeal  was  taken  by  the  plaintiff 
In  error  to  the  district  court  of  Oklahoma 
county.  In  the  district  court,  the  plaintiff  In 
error  moved  the  court  for  ju^ment  in  faVor 
of  the  plaintiff  in  error,  defendant  In  that 
court,  and  against  the  plaintiff,  for  the  reason 
that  the  plaintiff  has  not  complied  with  rule 
19  of  that  court  Rule  19  Is  as  toltows:  **In 
appeal  cases,  which  under  the  statute  stand 
for  trial  at  a  term  of  court,  the  appellant 
shall  be  required  to  deposit  with  the  clerk  the 
sum  of  $10.00  and  the  appellee  the  sum  of 
$5.00  on  the  first  day  of  such  terra  to  apply  on 
costs  accruing  In  the  district  court  For 
failure  to  comply  with  this  mle^  the  court 
may  mter  either  a  default,  or  an  order  dla* 


missing  the  appeal  or  cause."  This  motion 
coming  on  to  be  heard  by  the  court,  tt  was 
found  by  the  court  that  the  appellant  had 
not  made  the  dCfmsit  required  by  rule  19.  and 
for  this  reason  the  appeal  was  dismissed, 
to  which  the  defendant  excepted,  motion  to 
set  aside  the  judgment  of  dismissal  was 
made,  overruled,  and  ezc^>ttons  saved,  and 
the  case  Is  hronght  here  for  review. 

Hays,'  Thorp  &  Thorp,  for  plaintiffs  In 
error.  Shartel,  Keaton  ft  Wells,  for  defend- 
ants  Id  error. 

IRWIN,  J.  (after  stating  the  facts).  Bnt 
one  reason  Is  assigned  as  grounds  for  revers- 
ing the  order  of  the  court  below,  to  wit: 
That  said  order  and  the  rule  of  said  court, 
requiring  that  In  appeal  cases  appellant  shall 
deposit  with  the  clerk  $10  -to  apply  on  costs, 
and  authorizing  the  court  to  dismiss  the  ap- 
peal upon  the  failure  of  appellant  to  make 
snch  deposit,  are  illegal  and  void.  The  rec- 
ord in  this  case  shows  that  In  the  district 
court -this  matter  came  up  for  hearing  upon 
the  motion  of  the  plaintiff  in  error,  who  was 
the  defendant  in  that  court  He  asks  the  en- 
forcement of  this  rule,  and  allies  that  a  vio- 
lation of  this  rule  by  the  plaintiff  In  the 
court  below,  defendant  In  error  here.  Is  a 
sufficient  legal  cause  for  Judgment  In  his 
favor.  Now  we  take  the  rule  to  be  that 
where  a  parl^  assumes  a  position  In  the 
district  court,  and  asks  for  relief  on  certain 
legal  grounds,  that  when  he  has  succeeded  in 
bringing  the  matter  before  the  court  upon  the 
theory  adopted  by  him,  and  upon  bis  demand 
for  legal  relief,  that  he  Is  estopped  trom 
denying  that  such  position  is  correct  or  that 
he  is  entitled  to  sndt  legal  relief,  on  appeaL 
In  this  case,  as  shown  on  page  24  of  the  rec- 
ord, the  plaintiffs  in  error  filed  In  the  court  be- 
low on  October  25, 1904,  their  written  motion, 
asking  that  the  court  below  dismiss  the  cause 
of  defendant  In  error,  because  he  had  failed 
to  make  the  deposit  required  by  rule  19. 
They  thus  expressly  asked  the  court  to  en- 
force that  rule,  and  to  bold  that  the  defend- 
ant In  error  had  not  compiled  with  it  After 
they  had  invoked  the  benefit  of  this  rule, 
and  had  had  a  hearing  thereon,  and  it  was 
found  that  they  were  In  default  for  nmi- 
compllance  with  this  rule,  and  their  cause 
was  defeated  by  the  very  rule  they  thon- 
selves  had  enforced,  they  now  desire  to 
be  beard  In  this  court  to  say  that  while 
they  asked  the  enforcement  of  the  rule, 
th^  now  Aeny  the  right  of  tlie  court  to 
make  snch  a  rule.  We  take  the  true  rule 
to  be,  that  parties  are  restricted  on  appeal 
to  the  theory  on  which  the  case  waa  tried 
in  the  court  b^ow.  2  Cent  Dig.  col.  1580, 
1  1053.  "Where  parties  consent  to  try  thdr 
cause  below  on  a  particular  theory  of  what 
the  law  of  the  case  Is,  though  It  he  erroneous, 
they  cannot  complain  If  the  result  be  cor- 
rect according  to  that  theoiy.'*  Davis  v. 
Jacoby,  M  Mtnn.  144,  56  N.  W.  806. 
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Nov,  whoi  tber  asked  tlw  court  to  raforce 
thmt  rule,  they  la  effect  said  that  tlie  rule 
was  a  valid  rul^  and  ttiat  tbey  desired  tbe 
benefit  of  it  The  matter  was  tried  In  U» 
court  below  on  ^e  theory  that  rule  19 
should  be  mtorced.  The  only  qneatkm  for 
the  court  to  detenulne  was,  wbo  was  In 
d^nlt  according  to  the  terms  of  that  rule. 
The  detennlnatlon  of  the  court  was  unques- 
tionably correct  If  the  rule  was  a  valid  one ; 
and  according  to  the  doctrine  laid  down  by 
the  Minnesota  Supreme  Court  In  the  case  of 
Davis  V.  Jacoby,  they  cannot  be  beard  to 
complain  that  the  rule  Invoked  was  erro- 
neous, if  the  result  be  correct  according  to 
the  theory  they  adopted.  In  other  words, 
counsel  for  defendant  below,  In  their  motion 
for  Judgment,  alleged  that  said  rule  19  was 
legal,  and  pleaded  that  they  bad  complied 
therewith,  and  tbat  plaintiff  below  bad  failed 
to  comply  with  the  requirements  thereof, 
and  for  tbat  reason  they  asked  that  Judgment 
be  entered  in  said  cause  in  favor  of  said 
defendant  Hence  it  is  evident  that  the  po- 
sition now  taken  by  counsel  for  sold  defend- 
ant Is  Inconsistent  with  the  position  which 
they  occupied  when  they  filed  and  urged 
said  motion  for  Judgment  for  noncompliance 
with  said  rule  19.  In  the  case  of  Wllia  v. 
Kane,  2  Grant,  Cas.  60,  the  Pennsylvania 
^  Supreme  Court  say:  "Where  a  man  allies 
a  fact  in  a  court  of  Justice  for  his  advantage, 
be  shall  not  be  allowed  to  contradict  it 
afterwards."  In  the  case  of  Fowler  v.  Stev- 
ens, 29  La.  Ann.  S53,  the  Louisiana  Supreme 
Court  say:  "One  wbo  has  represented  himself 
in  bis  own  pleading,  In  a  former  suit,  as  a 
partner  in  a  certain  firm,  is  estopped  from 
afterwards  denying  it."  In  Davis  v.  Wakelee. 
1S6  n.  S.  681,  In  the  opinion,  at  page  689, 
15  Sup.  Ct.  555,  at  page  558  (39  L.  Ed.  578) 
Mr.  Justice  Brown,  In  speaking  for  the  court, 
says:  "It  may  be  laid  down  as  a  general 
proposition,  that,  where  a  party  assumes  a 
obtain  position  In  a  l^al  proceeding,  and 
succeeds  in  maintaining  tbat  position,  he 
may  not  thereafter,  simply  because  his  in- 
terests have  changed,  assume  a  contrary  posi- 
tion, eqKcIally  If  it  be  to  the  prejudice  of  the 
party  who  has  acquiesced  in  the  position  for- 
merly taken  by  him."  And,  In  the  case  of 
Pblladelpbia,  etc.,  Ballroad  v.  Howard,  13 
How.  307,  14  L.  Ed.  157.  in  the  body  of 
the  opinion,  the  court  says:  **We  are  clearly 
of  opinion  tiiat  the  defendant  cannot  be  heard 
to  say,  that  what  was  asserted  on  a  for- 
met  trial  was  false,  even  U  the  assertion  waa 
ma6B  by  mistake.  If  It  was  a  mistake,  of 
which  there  Is  no  evld^ce,  It  was  one  made 
by  defendant  of  which  he  tock  the  benefit, 
and  the  plaintiff  the  loss,  and  It  is  too  late 
1»  correct  It"  In  the  case  of  Railroad  Com- 
pany T.  McCarthy,  96  U.  S.  258,  24  L.  Ed.  693. 
It  appears  that  defaidant  proved  on  the  trial 
In  the  court  below  fbat  It  was  Impossible  to 
forward  certain  cattle  on  Sunday,  tor  want 
of  cars,  and  it  waa  held  to  be  fairly  pre- 


sumed that  no  other  reason  was  given  tor 
the  refusal  at  that  time;  and  that  the  rail- 
way company  could  not  In  this  court,  set 
up  the  illegality  of  such  a  shipment  on  the 
Sabbath,  under  tba  Sunday  law  of  West 
Virginia.  In  dtilvering  the  opinion  of  the 
court,  Mr.  Justice  Swayne  says:  "Where  a 
party  gives  a  reason  for  his  conduct  and 
decision  touching  anything  Involved  in  a  con- 
troversy, he  cannot,  after  litigation  has  be- 
gun, change  his  ground,  and  put  his  con- 
duct upon  another  and  a  different  considera- 
tion. He  Is  not  permitted  thus  to  mend  his 
hold."  To  the  same  effect  are  Railroad  Co. 
T.  National  Bank,  102  U.  S.  14,  26  L.  Bd.  ^1; 
Daniels  v.  Tearney,  102  U.  S.  415,  421,  26 
L.  Ed.  187 ;  Everett  v.  Saltus,  15  Wend.  (N. 
T.)  4T4;  Holbrook  v.  Wight,  24  Wend.  (X. 
T.)  169,  35  Am.  Dec.  607;  Winter  v.  Colt,  7 
N.  T.  288,  57  Am.  Dec  522.  In  the  case  of 
Abbot  V.  WllbUr,  22  La.  Ann.  368,  the  court 
says:  "It  Is  contrary  to  the  first  principles 
of  Justice  that  a  man  should  obtain  an 
advantage  over  his  adversary  by  asserting 
and  relying  upon  the  validity  of  a  Judgment 
against  himself,  and  In  a  subsequent  pro- 
ceeding upon  such  judgment,  claim  that  it 
was  rendered  without  personal  service  upon 
him.  Davis  may  possibly  have  been  mistaken 
in  his  coucluBlou  that  the  Judgment  was 
valid,"  but  he  la  conclusively  presumed  to 
know  the  law,  and  cannot  thus  speculate  upon 
his  possible  ignorance  of  It.  He  obtained 
an  order  which  he  could  only  have  obtained 
upon  the  theory  that  the  judgment  was 
valid  •  ♦  *  his  statement  that  It  was  in 
force  was  equivalent  to  a  waiver  of  service, 
a  consent  that  the  Judgment  should  be  treat- 
ed as  binding  for  the  purposes  of  the  motion, 
and  he  Is  now  estopped  to  take  a  different 
position."  Hence,  in  this  case.  It  Is  unneces- 
sary for  us  to  go  Into  an  extended  discussion 
as  to  the  Inherent  right  of  the  court  to  make 
the  necessary  rules  and  r^ulatlons  to  facili- 
tate a  proper  discharge  of  the  business  com- 
ing before  the  court,  because,  for  the  reasons 
herein  expressed,  we  think  the  plaintiff  in 
error  is  estopped  from  asserting  the  invalid- 
ity of  the  rule,  after  having  invoked  Its  aid 
In  the  court  below. 

The  decision  of  the  district  court  Is  there- 
fore affirmed,  at  the  costs  of  the  plaintiff 
In  error.  All  the  Justices  concurring,  except- 
ing BURWELL,  J.,  who.  having  tried  the 
case  below,  took  no  part  in  this  decision. 


(U  M.  H.  «T> 

TERRITORY  ex  rel.  HTTBBELL  v.  DAHE^ 

(Supreme  Oiurt  of  New  Mexico.    March  2. 
190a) 

1.  Appeai/— Dismissal. 

When,  pending  an  appeal,  an  event  oe- 
cnrs  withoat  fault  of  appellee  wbich  renders  it 
Impossible  for  the  court,  shooid  its  decision  be 
favorable  to  appellant,  to  grant  him  any  ef- 
fectual relief  whatever,  the  court,  upon  that 
fact  behig  brought  to  Its  knowledge,  will  not 
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proceed  -to  fonnal  Judgmeot,  bat  will  dlsmlBi 
the  appeal. 

[Ed.  Note. — ^For  eases  In  point,  see  vol.  3, 
Oent.  Dig.  Appeal  and  Error,  SI  4456-4401.] 

2.  Quo  Wabbahto— Possession  ot  Offic*. 

By  Institating  proceedings  In  the  natare  of 
qno  warranto  the  claimant  of  an  office  con- 
clusively admits  that  sudi.office  is  Id  the  poa- 
■esslon  of  the  party  proceeded  Bgalmt 
8.  AfpeaIt— Dishissaxh 

Where  a  litigant,  claiming  to  be  the  de 
facto  officer,  brings  an  action  purely  in  aid 
of  or  for  the  protection  of  his  possession  of  sach 
office,  and,  pending  an  appeal  from  an  adverse 
deciaion  in  such  action,  surrenders  the  pos- 
■essioD  of  lucb  office  and  institutes  proceed- 
tngB  in  the  natare  of  quo  warranto,  the  court 
will  not  proceed  to  the  decision  of  sucfa  appeal, 
bat  will  dismiss  the  same. 
(Syllabos  by  the  CoorL) 

Appeal  <rom  Dlatrict  Gonr^  Bernalillo 
Oomity;  before  Justice  Ira  A.  Abbott 

Appllcatloii  by  the  territory,  on  the  rela- 
tion of  Tbomas  8.  Hnbbell,  for  a  writ  of 
mandamus  to  William  Dame,  clerk  of 
tbe  district  court  Jad^ent  for  defendant 
and  relator  appeals.  Dismissed. 

Tbts  Is  a  mandamus  proceeding  brought 
September  6,  1905,  on  tbe  relation  of  Thom- 
as S.  Hubbell,  against  William  E.  Dame,  as 
clerk  of  the  district  court  of  the  seciond 
Judicial  district  of  New  Mexico.  Tbe  in- 
formation sets  forth  that  relator  was  duly 
elected  sheriff  of  Bernalillo  county  at  the 
regular  1904  election;  that  he  duly  quali- 
fied as  such  and  entered  into  possesslou  of 
bis  office  and  upon  the  discharge  of  tbe 
duties  thereof  on  January  1,  1905,  and  was 
at  tbe  time  of  the  filing  of  this  Informa- 
tion still  In  possession  of  the  office,  to- 
gether with  Its  books,  papers,  property,  In- 
signia, and  rooms  in  the  county  courthouse, 
and  also  in  the  care  and  custody  of  the 
county  Jail  and  the  prisoners  therein,  and 
was  otherwise  in  tbe  discharge  of,  and 
ready,  willing,  and  offering  to  discharge, 
the  duties  of  tbe  office  of  sheriff.  Relator 
further  avers  that  be  baa  never  resigned 
from  or  abandoned  the  said  office;  that  be 
Is  stUI  alire,  and  etlll  claiming  tbe  right  to 
said  office,  and  is  still  discharging  the  du- 
ties thereof;  and  that  there  has  been  no 
vacancy  in  said  office  since  bis  cfuallfylDg 
therein  on  tbe  date  above  named.  Tbe  In- 
formation further  alleges  that  certain 
charges  of  official  'misconduct  were  filed 
against  relator  with  the  Governor  of  New 
Mexico,  after  the  bearing  of  which  an 
order  was  made  by  tbe  Governor  removing 
him  from  said  office  of  sheriff,  and  a  further 
order  was  made  appointing  one  Perfecto 
Armljo  to  fill  tbe  alleged  vacancy  thus 
created;  that  said  order  of  removal  was 
void  and  conferred  no  color  of  right  on 
said  Armijo;  that  the  said  Armljo  has  taken 
all  the  formal  steps  required  by  law  to 
qualify  as  sheriff.  Including  the  giving  of 
bond,  and  is  assuming  to  discbarge,  and 
claiming  the  right  to  exercise  and  discharge, 
tti*  Autiea  and  tecelve  tbe  emoluments  of 


tbe  said  office  midev  tbe  pretended  commit' 
sion  above  mentioned.   The  relator  furtber 
alleges  that  It  la  the  duty  of  tbe  said 
Dame  as  clerk  to  lasue  and  deliver  to  him 
as  sheriff  the  Jury  venires  for  the  September, 
1905,  term  and  succeeding  terms  of  court, 
and  to  deliver,  also,  all  other  process  of  the 
court  and  Out  It  Is  tbe  duty  of  relatcw  to 
serve  the  same  and  his  privilege  to  receive 
all  fees  therefor.  It  Is  further  alleged  that 
the  same  cl^k,  claiming  to  act  under  the 
Instructions  and  directions  of  the  presiding 
judge  of  said  court,  bas  refused  and  still 
refuses  to  deliver  to  relator  tbe  venires  tia 
said  September,  1905,  term,  and  gives  out 
that  he  will  likewise  refuse  to  deliver  future 
process  to  relator  as   such   sheriff,  and 
will  refuse  to  recognize  him  as  de  facto 
sheriff,  but  will  deliver  the  same  to  tbe  said 
Perfecto  Armijo,  claiming  to  act  as  eheriff 
nnder  said  pretmded  executive  appointment 
Proceeding  npoo  tbese  allegation^  relator 
prayed  an  alternative  writ  of  mandamnscom- 
mandlng  said  Dame  *^orthwltii  to  deliver 
tbe  said  Jury  venire  for  the  summoning 
of  grand  and  petit  Jurors  in  the  ensuing 
September  term  of  the  said  court  to  this- 
relator,  and  also  commanding  him  to  dfr 
Uver  ^aU  other  puDcess  issued  out  of  the 
said  court  nqulrlng  sorlee  by  tbe  sheriff 
of  tbe  said  county,  to  this  relator  to  b« 
served  by  him,  and  to  recognize  said  relator 
as  sheriff  de  facto."   Tbe  alternative  writ 
was  allowed,  and  the  re«pond«it  filed  what 
Is  entitled  an  "answer,"  and  which  sets  np, 
by  way  of  defense,  first,  that  upon  the 
allegations  above  outilned  no  Issue  could 
be  formed  properly  triable  in  an  action, 
of  mandamna;  second,  tiiat  tbe  alternative, 
writ  indlrectiy  aeeks  to  try  the  question 
of  title  to  office;  third,  tiiat  rela^  has  a 
plain,  speedy,  and  adequate  remedy  in  the- 
ordinary  course  of  law,  and  the  facts  alleged 
do  not  entitie  relator  to  the  relief  prayed.. 
No  evidence  vaa  taken,  but  the  court  tak- 
ing Judicial  notice  that  the  said  Pofecto. 
Armijo  had  presented  to  the  court  the  com- 
mission alleged  in  tbe  complaint  signed  hj 
the  Governor  of  New  Mexico,  appointing  him 
as  sheriff,  and  being  informed  by  the  plead-. 
Ings  that  Armijo  had  duly  qualified  under, 
said  commission,  made  findings  of  f&ct  to. 
the  effect,  first  that  Anuljo  was  the  prima 
facie  sheriff  of  said  county.  In  possession, 
of  tbe  office,  and  entitled  to  discharge  the 
duties  thereof,  and  to  tbe  custody  and  pos- 
session of  all  public  property,  until  his. 
right  to  said  office  should  be  successtolly 
assailed  In  quo  warmnto,  or  other  appropri- 
ate proceeding;  second,  that  the  defendant 
clerk  derives  his  autbori^  ^m  the  court 
alone,  and  therefore  the  plaintiff  was  not 
entitied  to  a  peremptory  writ  of  manda- 
mus.  The  alternative  writ  was  accordingly 
ordered  quashed,  and  the  cause  dismissed, 
from  which  decision  relator  ^s'os'ecutea  an 
appeal  to  this  courtf. 
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WilUam  B.  Childers,  A.  B.  McMUlen,  and 
XL  W.  Dobson.  tor  appellant  Nelll  B.  Field 
and  Frank  W.  Clancy,  for  a^ptUet, 

POFEi,  J.  (after  etating  the  case).  Upon 
the  state  of  facts  above  outlined,  a  number 
of  questions  are  argued  at  the  bar  and  in  the 
briefs  of  counsel.  Among  these  are  whether 
the  court  below  had  the  power  upon  the 
pleadings,  and  aided  only  by  Judicial  notice, 
to  make  the  findings  of  fact  contained  In  the 
record,  or,  Indeed,  any  flocliugs  at  all ;  wheth- 
er the  Governor  of  New  Mexico  had  the  pow- 
er to  remove  the  relator  and  to  appoint  Ar- 
mijo  In  bis  stead;  whether  the  clerk,  being 
an  arm  of  the  court,  is  subject  to  mandamus : 
and  whether  a  court  will,  pending  a  dispute 
as  to  an  office.  Issue  mandamus  to  enforce 
recognition  of  the  de  facto  officer.  We  find 
it  unnecessary  to  decide  any  of  these  ques- 
tions, for  the  reason  that,  even  were  they  to 
be  decided  as  contended  for  by  appellants^ 
and  the  cause  reversed,  the  status  of  the  case 
has  been  so  changed,  pending  this  appeal, 
tiiat  It  would  be  Impossible  upon  a  new  heaf- 
ing  to  grant  appellants  an  effectual  relief. 
No  rale  of  practice  Is  better  settled  than  that 
when,  pending  an  appeal,  an  event  occurs, 
wtthont  fault  of  apE>elIee>  which  renders  It 
tanpoesible  for  the  court,  should  Its  decision 
be  favorable  to  the  appellant,  to  grant  him 
any  effectual  relief  whatever,  tbe  court,  upon 
that  t&ct  being  brought  to  lts  knowledge,  will 
not  proceed  to  formal  judgm^t,  but  will 
dismiss  the  appeal.  Jones  v.  Montague,  194 
n.  S.  147,  24  Sup.  Ct  611,  48  Tj.  Bd.  913; 
Mills  V.  Green,  1S9  U.  S.  653, 16  Sup.  Ct  132. 
40  L.  Ed.  293;  Kimball  v.  Kimball,  174  U.  S. 
16S.  19  Sup.  Ct.  689,  48  L.  Bd.  932;  Tennessee 
T.  Condon,  189  U.  S.  69,  23  Sup.  Ct  679,  47 
Ia  Bd.  700.  It  appears  from  the  records  of 
this  court  in  cause  ]r,188  and  the  arguments 
and  brieft  In  this  case  that  the  appellant 
HubbelU  has  since  the  decision  below  in- 
ttttnted  proceedings  In  the  nature  of  quo 
warranto  to  test  the  title  of  Annijo  to  the 
office  in  question.  The  underlying  theory  of 
sach  a  suit  Is  that  the  office  contended  for 
is  In  the  adverse  pcssessitm  of  the  party  pro- 
ceeded against,  or,  In  other  words,  that  while 
the  relator,  moving  In  such  suit,  considers 
himself  tbe  de  jure  officer,  his  adversary  la 
the  de  facto  officer.  Such  a  suit  admits  the 
relator  therein  to  be  out  of  office.  This  was 
distinctly  held  by  this  court  In  Conklin  t. 
Cunningham,  7  N.  M.  445,  38  Paa  170^  where 
the  fact  that  Conkiln  had  Instituted  quo  war* 
ranto  against  Cunningham  was  held  to  be  a 
conclusive  admission  that  Cunningham  was 
the  de  facto  officer  and  entitled  to  all  of  tbe 
rights  flowing  from  such  occupancy.  With 
the  law  as  thus  declared  In  Conklin  v.  Cun- 
ningham, we  have  no  dispute,  nor  apparently 
has  appellant;  for  In  his  petition  In  the  pro- 
hibition case  <No.  1,112,  85  Pac  470)  he  dla- 
tluctly  avers  -that  "be  cannot  institute  pro- 
ceedings in, quo  wa'rranto  without  abandoning 
hla  laid  office  and  waiving  his  rishts  aa  de 


facto  sheriff."  We  deem  It  sufficient,  thero- 
fore,  to  point  out  that  by  Instituting  quo 
warranto  appellant  has  abandoned  tbe  possei^ 
slon  of  the  office,  and  has  surrendered  any 
point  of  vantoge  he  might  have  as  de  facto 
shwiff.  Were  the  cause  reversed,  there  could 
be  no  effectual  relief  granted  talm.  Certain- 
ly the  clerk  could  not  be  ordered  to  deliver 
to  him  tbe  venires  for  the  September,  1905, 
term  of  court  for  the  time  for  the  service 
of  these  has  long  since  expired.  Neither 
could  the  clerk  be  ordered  to  deliver  to  blm 
future  process  requiring  service  by  the  sher^ 
Iff's  office,  for  tbe  reason  that  he  is  confess- 
edly no  longer  In  possession  of  that  office, 
or  Its  books  or  paraphernalia.  How,  for  ex- 
ample, could  commitments  for  prisoners  be 
attended  to  by  relator,  when  tbe  jail  to  which 
they  are  to  be  committed  is  In  tbe  hands  of 
another? '  Indeed,  the  whole  theory  upon 
which  this  suit  is  predicated  Is  that  the 
relator,  Hubbell,  as  de  facto  officer.  Is  en- 
titled to  be  .maintained  in  the  possession  of 
the  office  by  mandamus.  The  gist  of  the 
contention  is,  not  that  be  Is  entitled  to  pros- 
ecute these  proceedings  as  the  de  Jure  officer, 
for  that  question  Is  confessedly  one  for  quo 
warranto,  but  that  ha  is  the  de  facto  officer 
In  full  possession  of  the  office.  'When,  there-^ 
fore,  as  admitted  by  his  Qllng  quo  warranto.' 
relator  surrendered  the  office  and  ceased  to 
be  the  officer  de  facto,  tbe  whole  basis  of  bis 
several  contentions  slipped  away  from  hl;n 
and,  even  upon  his  own  argument,  left  no 
foundation  upon  which  the  court  upon  a 
reversal  of  the  case,  could  grant  him  any  re- 
lief. His  election  to  abandon  the  pos^sslon 
of  the  office  and  to  proceed  by  quo  warrantoi 
was.  to  again  quote  his  own  language,  a 
waiver  of  "his  rights  as  de  facto  sheriff." 
Feeling,  therefore,  that  a  reversal  of  this  case 
could  result  In  no  substantial  relief  to  re^ 
iator,  for  tbe  reason  that  the  changed  status 
of  tbe  matter  has  left  tbe  case  where  a  de- 
termination  of  the  questions  Involved  would 
be  a  mere  moot  decision  by  this  court,  we  are 
of  opinI<»t  that  the  appeal  sboold  ha  dlft* 
missed. 

By  this  direction  given  the  matter  we  do 
not  desire  to  be  understood  as  receding  from 
tho  views  expressed  In  Albright  v.  Territory 
(N.  M.)  79  Pac.  719,  wherein  we  declined  to 
dismiss  an  appeal,  where  tbe  term  of  office 
bad  expired  pending  aocb  appeal,  npon  the 
ground  that  in  quo  warranto  the  proceeding 
was  one  Involving  more  than  the  mere  right 
to  hold  the  office  In  tbe  present  case  we  do 
not  conceive  that  either  the  findings  of  the 
court  of  which  complaint  la  made,  or  the 
judgment  quashing  the  writ  will  be  of  the 
slightest  relevancy  upon  any  proceeding  di- 
rectly Involving  the  title  to  .the  office  In  con- 
troversy. The  present  disposition  of  the 
matter,  therefore,  does  not  leave  the  appel- 
lant burdened  with  any  adjudication  that 
will  affect  the  quo  warronto  proceeding  to 
which  be  has  token  recourse. 

Tlte  appeal  is  aocordiog^  dlnmiMpcl 
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HIUJS.  a  X,  ana  McFIB,  and  HANN,  JT^ 
concur.  ABBOTT,  J.,  haTing  tried  the  caae 
below,  did  not  partldpate  In  tlils'dedBUnL 


03  N.  u.  «1) 

HDBBELL  t.  ABBOTT,  District  Judge. 

(Supreme  Ooort  of  New  Mexico.  Mardi  % 
1906.) 

-  Application  1^  TliomaB  S.  Hubbell  for  writ 
of  prohibition  to  Ira  A.  Abbott,  Judge  of  the 
Second  Judicial  dtotrlct  Writ  denied. 

William  B.  Ctallders  and  A.  B.  McMIUen 
(E.  W.  DobsoQ,  on  the  brief),  for  relator. 
Nein  B.  Field  (F.  W.  Clancy,  on  the  brief), 
for  respondent 

MILLS,  0.  J.  This  Is  a  proceeding  In 
which  the  relator  obtained  from  Hon.  Ed- 
ward A.  Mann,  Associate  Justice  of  the 
Supreme  Court  of  the  territory  of  New 
Mexico,  and  Judge  of  the  Sixth  Judicial 
district  thereof,  a  preliminary  writ  of  pro- 
hibition returnable  on  the  first  day  of  the 
present  term  of  this  court,  to  wit,  January 
3,  1900,  against  Hon.  Ira  A.  Abbott,  Individ- 
ually and  as  Judge  of  the  Second  Judicial 
district  and  .of  the  district  court  of  the 
county  of  Bernalillo,  territory  of  New 
Mexico.  The  facts  of  the  case  are  stated 
concisely  in  the  brief  filed  by  the  attorneys 
of  the  respondent,  and  we  adopt  their  state- 
ment as  that  of  the  court.  It  reads;  **Tbe 
writ  was  based  upon  two  affidavits  of  the 
relator,  in  which  were  set  forth  certain 
orders,  made  and  entered  by  the  respondent 
in  his  ofilclal  capacity,  which  were  alleged 
to  be  in  excess  of  the  Jurisdiction  of  the 
court  over  which  the  respondent  presides,  as 
well  as  the  reasons  upon  which  relator  re- 
lied to  establish  the  illegality  of  the  acts  of 
respondent  While  these  affidavits,  together 
with  the  exhibits  attached  to  them,  are  quite 
voluminous,  it  Is  only  necessary,  for  the  pur- 
pose of  this  brief,  to  say  that  they  charge 
that  the  relator  had  been  removed  from  office 
by  the  Governor  of  the  territory  and  that  one 
Ferfecto  Armijo  had  been  appointed  and 
commissioned  by  the  Governor  In  his  place 
and  stead;  that  tbe  relator  denied  the  power 
of  the  Governor  to  remove  him  and  to  ap- 
point said  Armljo,  and  denied  that  the  com- 
mission of  the  Gk)Temor  and  Armtjo's  quali- 
fication thereunder  were  effectual,  and  claim- 
ed that  Armijo  could  not  be  recognized  as 
sheriff  of  the  county  of  Bernalillo  until  such 
time  as  he  should  by  a  proceeding  in  quo 
warranto  estabilBh  the  validity  of  his  ai>- 
polntment  and  commission.  Relator  afiirm- 
ed  that  tiie  respondent  was  proceeding  to  de- 
termine the  question  of  title  to  the  office  of 
sherisr  of  Bernalillo  connty  and  to  adjudge 
that  Armijo  was,  and  the  relator  was  not, 
Invested  with  a  valid  title  thereto  at  a  time 
when  there  was  no  proceeding  pending  be- 
fore the  court  over  which  respondent  pre- 
sides. It  will  be  observed  that  the  two  af- 
fldavita  narrate  as  facta  no  more  than  the 


proceedings  before  the  Governor,  flie  action 
of  Armijo  thereunder,  and  the  orders  of  the 
district  court  thereon,  and  that  all  else  con- 
tained In  the  affidavits  are  mere  statements 
of  conclusions  of  law.  It  does  appear,  how- 
ever, that  at  the  time  of  the  granting  of  the 
writ  the  relator  was  in  Jail,  and  tbat  no  other 
proceedings  were  contemplated,  except  to 
continue  blm  In  Jail  ontn  he  complied  with 
the  order  of  the  court"  The  preliminary 
writ  was  duly  served  upon  the  respondrait 
on  the  7th  day  of  October,  1905, 

The  respondent  filed  a  motion  to  quash  the 
writ,  the  motion  containing  nine  grounds,  ai 
follows:  "(3)  It  appears  from  the  record 
that  the  orders  In  the  writ  of  prohibitifm 
contained  r^er  only  to  matters  or  acts  al- 
ready performed  at  the  time  the  writ  was 
allowed.  ^  It  appears  from  the  record 
that,  at  tiie  time  said  writ  was  allowed,  the 
said  district  court  had  disposed  of  fbe  mat- 
toB  referred  to  in  said  writ,  so  that  nothing 
remained  to  be  done,  and  therefwe  there 
was  nothing  upon  which  the  writ  of  prcAlbl- 
tion  could  operate.  (8)  It  apprars  from  the 
recOTd  that,  at  the  time  the  writ  was  allow- 
ed, no  act  was  threatened  or  contemplated  In 
tbe  direction  of  passing  upon  or  determlnli^ 
the  rlfiJitB  of  mid  Perfecto  Armijo  to  tbe 
office  of  sheriff  of  Bernalillo  county.  (4)  It 
appears  &om  the  record  Oat,  at  flie  time 
the  writ  was  allowed,  no  further  act  was 
threatened  or  contemplated  in  the  direction 
of  ordering,  or  enforcing  any  orier,  that  the 
said  Thomas  S.  Hubbell  should  deliver  to  the 
said  Perfecto  Armijo  possesion  of  tbe  coun- 
ty Jail,  or  of  the  prisoners  tiiM%in  confined, 
or  of  a  room  In  the  courthouse  of  Bernalillo 
county,  or  of  the  records  and  paraphernalia 
of  the  office  of  sheriff;  everything  necessary 
to  that  end  having  already  been  performed. 
(5)  The  writ  seeks  to  prohibit  a  court  of  gen- 
eral Jurisdiction  from  punishing  disobedience 
to  Its  orders  as  a  contempt.  (0)  It  appears 
from  the  record  that  at  tiie  time  the  safd 
writ  was  allowed,  the  said  Thomas  S.  Hub- 
bell was  confined  in  the  Jail  of  Bematillo 
county  for  contempt  of  the  authority  of  said 
district  court  in  having  disobeyed  the  order 
of  said  court  sought  to  be  prohibited,  and 
hiB  remedy  to  obtain  release  from  such  Im- 
prisonment, If  unlawful,  was  by  writ  of 
habeas  corpus,  and  not  by  writ  of  prohibl 
tlon.  (7)  It  is  impossible  for  this  court  to 
grant  said  Hubbell  any  effectual  relief  in 
this  case.  (8)  It  appears  from  the  records 
of  this  court  in  the  case  of  Thomas  S.  Hub- 
bell, appellant,  against  Perfecto  Armijo,  ttiat 
said  Hubbell,  by  the  institution  of  a  proceed* 
ing  In  tbe  nature  of  a  quo  warranto,  admit- 
ted that  he  bad  been  deprived  of  the  posses- 
sion of  the  office  of  sheriff  of  Bernalillo  coun- 
ty, and  that  It  was  in  said  Ferfecto  Armijo. 
(9)  The  writ  was  allowed  ex  parte,  without 
notice  to  respondent  or  opportunity  for  any 
hearing  on  the  appllcatloq."  Upon  this  mo- 
tion to  quash,  the  bearing  was  had  by  this 
court  on  January  23,  lOOG.   ^  i 
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For  the  reasons  Indicated  in  the  opinion  of 
the  court  tn  Hnbbell  v.  Dame,  Clerk  (this 
day  decided)  85  Pac.  473,  we  are  of  opinion 
Uiat  the  writ  of  prohibition  Bhonid  be  quash- 
ed, upon  the  ground  that,  even  if  made  ab- 
solute, It  wouhl  afford  no  eCfeetual  relief  to 
tile  relator,  HubbelL  The  proceedings  dis- 
close that  the  writ  was  applied  for  because 
of  two  fiuppmed.  emergencies:  First,  that 
the  Judge  of  the  Second  judicial  district  was 
proceedliv,  notwltiutandbig  the  alleged  fact 
that  Hnbbell  was  In  full  possessltm  of  the 
office  of  sheriff  as  at  least  the  de  facto  In- 
cumbent. tha«of,  to  require  the  clerk  to  de- 
llTcr  and  to  continue  to  deliver  all  process 
for  service  to  one  Perfecto  Armljo,  a  rival 
claimant  to  the  office;  and,  second,  that  said 
Judge  had,  ex  parte  and  without  notice  or 
proceedings  filed  to  that  end,  made  an  order 
requiring  the  relator  to  yield  up  the  {Msses- 
sIOQ  of  the  office  of  sheriff,  Its  books, 
parapbemalla,  and  Jail,  to  Armljo,  and  upon 
relator's  failure  to  comply  therewith  bad 
committed  him  for  ctmt^pt.  As  pointed 
oat  la  fhe  ease  first  above  mentioned,  how- 
ever,^ the  status  of  tba  case  has  entirely 
dunged  pending  this  proceeding.  Hubbell 
Is  no  longer  In  possession  of  the  office.  He 
has,  we  are  Informed  by  the  ai^nment  at  the 
bar,  complied  wltb  the  Mrder  of  llie  court  as 
to  the  possession  of  the  office  and  Its  accee- 
sorles,  and  baa  delivered  it  iv  to  Armljo. 
He  has*  we  are  likewise  informed  by  the 
argument  at  bar,  been  released  from  the  Im- 
I^teonment  impMed  for  contempt  We  can, 
tterefore,  see  no  ntlllty  in  the  peipetuatlon 
of  a  writ  whose  <mly  objects  are  to  secure 
writs  for  service  whldi,  If  delivered  to  him 
coald  no  longer  be  served;  to  restratai.the 
mforcement  of  an  order  wUtih  he  has  al- 
ready ob^ed;  to  avoid  an  inq^simmatt 
trom  which  be  has  already  been  released. 

The  preliminary  writ  of  prohibition  here- 
tofore allowed  is  accwdingly  quashed. 

McFIE,  PARKEH,  and  POPE.  JJ.,  concur. 
MANN  and  ABBOTT,  JJ..  took  no  part  In 
fills  decision. 

03  N.  U.  480} 

HUBBELL  v.  ARMIJO. 

(Sapreme  Court  of  Nr>w  Mexico.   March  2, 
190a) 

Appeal  from  District  Court,  BCTnallllo 
County ;  before  Justice  Ira  A.  Abbott 

Bill  by  ^omas  8.  Hnhbdl  against  Per- 
fecto Armija  Demurrer  to  the  complaint 
sustained,  and  plaintiff  aiq;>eal8.  Dismissed. 

W.  B.  Chllders,  A.  B.  McMlUeo,  and  B.  W. 
Dobson,  for  appellant  NtiU  B.  Field,  for 
appellee. 

PARKER,  J.  Appellant  brought  a  Ull  for 
Injunction  against  appellee  to  restrain  him 
trom  Interfering  with  appellant  in  the  dls- 
diarge  of  bis  duties  as  sheriff  of  Bernalillo 
county.  Appellee  answered,  setting  up  his 
oommlBsion  from  the  Qovernor,  his  quallfi- 


catlon,  and  claimed  to  he  in  possession  of 
the  office.  A  demurrer  was  interposed  to 
the  answer,  overruled  as  to  that,  but  car- 
ried back  to  the  complaint  and  sustained  as 
to  the  latter.  Appelant  electing  to  stand 
upon  his  bill  of  complaint,  the  same  was  dis- 
missed for  want  of  Jurisdiction.  Subse- 
quently, as  appears  from  the  briefs  of  coun- 
sel, appellant  abandoned  his  possession  of 
the  office  and  iH'ought  quo  warranto  proceed- 
ings to  try  the  title  thereto.  This  brings 
the  case  within  the  doctrine  stated  In  Hub- 
bell  V.  Dame  (decided  at  this  term)  85 
Paa  47%  and  It  will  be  disposed  of  in  the 
same  way  as  that  case  and  for  the  same  rea- 
sons. While  that  was  a  mandamus  proceed- 
ing, and  this  Is  a  proceeding  for  injunction, 
the  principle  Involved  Is  the  same  In  each 
case,  and  this  court  Is  not  In  position  to 
award  appellant  any  effectual  rellet 
The  appeal  is  dismissed. 

MILLS,  a  J.,  and  FOPffi,  McFIB,  and 
MAMN.  JJ..  concor.  ABBOTT.  J.»  havinf 
tried  the  case  b^ow.  did  not  participate  In 
this  decision. 

aO  ArU.  143) 
8CRIBNBR  V,,  MEADE. 
(Sapreme  Gonrt  of  Arizona.  Maich  90^  1906.) 

TBUSTS  —  CONBTBUOTIVK  TBUSTB  —  BBEAOH  OF 

AoBBEUEnr  as  to  Pubchase. 

In  an  action  to  have  defendant  declared  a 
trustee  for  plaintiff  of  certain  real  estate,  it 
appeared  that  the  parties  had  agreed  to  par* 
chase  the  real  estate,  each  to  have  a  half  in- 
terest. That  plaintiff  had  on  deposit  with  de- 
fendant a  sum  of  money,  and  told  defendant 
that  payment  for  plaintifrs  share  conld  be  made 
from  such  fnnds,  but  it  did  not  appear  that 
defendant  ever  agreed  to  bo  use  the  money. 
Defendant  purchased,  taking  title  in  his  own 
name,  and  paying  the  full  pnrcbase  price  from 
his  own  funds.  Subsequently,  the  defendant 
offered  to  deed  plaintiff  a  half  interest,  but 
plaintiff  did  not  accept  the  deed.  Thereafter 
plaintiff  sent  defendant  a  check  sufScient  to 
make  the  sum  in  defendant's  bands  equal  half 
what  had  been  paid  for  the  land,  and  demanded 
a  deed.  Eeld,  that  tlie  facts  did  not  show  de- 
fendant a  OKistructive  tmstee. 

.^[fpeal  from  District  Court  OKblse  Coun- 
ty ;  Thomas  Armstrong,  Jr.,  Judge  pro  tern. 

Action  by  William  E.  Meade  agahist  M.  D. 
Scribner.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.  Reversed. 

William  K.  Meade  brought  this  action, 
seeking  to  have  the  defendant  M.  D.  Scrib- 
ner, declared  to  be  a  trustee  for  the  plaintiff 
of  an  undivided  one-half  Interest  In  certain 
real  estate.  The  complaint  alleged  that  the 
title  to  the  property  In  question,  being  In  one 
Bently  W.  Warren,  as  trustee,  the  said  War- 
ren sold  the  property  for  the  sum  of  $1,500 
to  the  plaintiff  and  the  defendant  and  by 
deed  conveyed  the  same  to  the  defendant  in 
fee;  that  the  plaintiff  and  defendant  paid 
for  the  property  In  equal  shares,  to  wit: 
$750  each ;  that  the  title  was  for  convenience 
taken  in  the  name  of  the  defendant  upon  the 
express  understanding  and  express  agreem^ 
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o{  tbe  defendant  Oiat  be  would  on  demand 
convey  one  equal  undivided  balf  thoeof  to 
the  plaintiff,  and  tibat  the  defendant,  though 
often  requested,  has  refused  and  still  refuses, 
to  perform  his  said  agreement.  The  plalntUC 
prayed  that  the  defendant  be  decreed  to  be 
such  trustee,  and  be  required  to  execute  and 
deliver  to  the  plaintiff  a  deed  for  one-hatf 
of  .  the  premises.  The  answer  was  a  general 
denial  of  all  the  facts  alleged  In  the  com- 
plaint The  court  found  that  prior  to  April 
1,  1002,  Warren  was  trustee  of  the  property ; 
that  prior  and  subsequent  to  such  date  the 
defendant  was  in  possession  of  a  considerable 
sum  of  money  belonging  to  the  plaintiff,  and 
acted  as  the  plaintUTe  f^nt  in  the  disburse- 
ment of  the  same;  that  prior  to  such  date 
the  plaintiff  asked  the  defendant  as  agent 
of  the  plaintiff,  to  purchase  an  undivided  half 
Interest  In  the  property  for  the  plaintiff,  and 
to  pay  therefor  out  of  the  money  of  plaintiff 
then  In  defendant's  hands  as  agent  of  the 
plaintiff,  there  being  there  sufficient  money 
for  such  purpose,  and  to  take  the  title  In 
defendant's  name,  and  that  at  that  time  the 
plaintiff  directed  the  defendant  to  make  the 
said  purchase;  that  pursuant  to  such  direc- 
tion of  the  plaintiff,  and  acting  as  plaintiff's 
agent  as  to  balf  of  such  property,  the  de- 
fendant purchased  the  property  and  took 
the  title  In  bis  own  name,  one-half  thereof 
in  his  own  behalf,  and  one-half  on  behalf  of 
the  plaintiff,  as  Ills  agent,  and  that  the  plain- 
tiff directed  the  defendant  to  use  for  the  pur- 
chase price  of  his  half  of  the  property  money 
of  the  plaintiff  in  the  defendant's  hands  as 
agent ;  that  on  an  accounting  had  between  the 
parties  on  September  5,  1903,  of  the  money 
held  by  defendant  as  agent  of  the  plaintiff, 
defendant  informed  the  plaintiff  that  be  had 
not  applied  the  money  of  the  plaintiff  in  pay- 
ment of  the  half  interest  in  the  propsty  as 
directed;  that  It  further  appearing  upon  such 
accounting  that  the  sum  then  in  defendant's 
hands  as  agent  of  the  plaintiff  was  not  suf- 
ficient to  pay  for  the  plalntlfTs  one-half  in- 
terest in  the  property,  but  that  there  was  a 
balance  due  the  defendant,  the  plaintiff  of- 
fered then  to  make  good  such  balance,  and 
n&it  defendant  a  check  therefor,  which  de- 
fradant  returned  to  plaintiff;  that  prior  to 
the  commencement  of  the  action,  plaintiff,  at 
a  time  when  he  bad  in  defendant's  hands 
applicable  thereto  sufficient  funds  to  pay  the 
full  agreed  purchase  price  therefor,  duly  de- 
manded of  the  defendant  that  defendant  exe- 
cute to  bim  a  deod  for  an  undivided  half  in- 
terest in  the  property. 

The  conrt  found,  as  conclusions  of  law,  that 
the  defendant  purchased  a  half  Interest  In 
the  property  for  and  on  behalf  of  the  plain- 
tiff, and  acting  as  his  agent  and  that  the 
defendant  is  now  estopped  from  denying  that 
he  made  payment  therpfor  out  of  the  plain- 
tiff's money  and  thus  defeat  plaintiff's  right 
thereto ;  that  the  defendant  took  title  to  half 
of  the  property  as  agent  of  the  plaintiff, 


and  holds  the  aune  In  trust  forllie  plaintiff, 
and  that  as  tbere  Is  not  now  saffident  funds 
of  the  plaintiff  In  def^dant's  hands  to  fully 
reimburse  defmdant  for  plaintiff's  share  of 
the  purchase  price,  plaintiff  ought  In  equity 
and  good  conscience,  to  pay  to  the  d^endant 
the  balance  sufficient  to  complete  such  pur- 
chase price,  to  wit  $S86^;  and  that  upon 
deposit  tliereof  with  the  clerk,  the  defendant 
be  required  to  execute  a  deed  to  the  plain- 
tiff for  an  undivided  half  of  the  premises. 
The  Judgment  followed  the  conclusions  reach- 
ed by  the  court  From  such  Judgment  and 
the  denial  of  a  motion  for  a  .new  trial,  the 
defendant  has  appealed. 

W.  P.  Miller  and  Eugene  S.  Ives,  for  ap- 
pellant. FInnnlgan  &  Flannlgan,  Thos.  F. 
Wilson,  and  Klngan  &  Wright,  for  appellee. 

KENT,  0.  X  (fittex  making  the  fortius 
statement).  The  complaint  In  the  action  al- 
leged a  payment  by  the  plaintiff  of  his  half 
of  the  purcliase  price  of  the  prop^ty,  and 
an  express  agreement  on  the  part  of  the  de- 
fendant to  convey  to  the  plaintiff  a  half  in- 
terest therein.  Neither  the  evidence  tokoi  in 
the  case,  nor  the  findings  of  the  court  support 
the  allegations  of  the  complaint  in  this' 
regard ;  nor  do  facts  appear  in  the  record  or 
In  the  findings  of  the  court  which  show 
such  representotlons,  acts,  or  conduct  In  re- 
gard to  the  premises  as  would  Justify  the 
application  of  the  doctrine  of  equitable  es- 
toppel. The  trial  court  seems  to  have  ap- 
plied either  the  doctrine  of  equitable  estoppel, 
or  to  have  concluded  that,  by  the  action  of 
the  parties  and  the  premises  the  defendant 
as  the  agent  of  the  plaintiff,  was  Impressed 
with  a  constructive  trust  in  favor  of  the 
plaintiff,  his  principal.  This  latter  theory  is 
the  one  on  which  the  appellee  seeks  to  up- 
hold the  judgment  In  this  court 

There  Is  no  substantial  conflict  In  the  evi- 
dence. Stating  It  as  favorably  as  possible 
for  the  plaintiff,  It  appears  that  Meade  and 
Scrlhner  were  old  friends  living  together  in 
the  same  house,  and  had  had  various  busi- 
ness transactions  together.  Meade  had  on 
deposit  with  Scrlhner  some  ¥5,000,  against 
which  Meade  drew  from  time  to  time,  StTlb- 
ner  acting  as  Meade's  banker  In  this  r^rd. 
The  property  in  question  belonged  to  Meade's 
wife,  being  held  In  trust  by  Warren.  Scrlh- 
ner, who  was  the  lessee  of  the  property, 
had  held  an  option  to  purchase  the  prop- 
erty. The  property  was  offered  to  Scrlbner 
by  Warren,  the  traatee,  for  $1,600.  Scrlhner 
and  Meade  had  several  conversattons  about 
a  prospective  purchase  of  the  property  and 
Its  value,  and  It  was  agreed  between  them 
that  the  property  should  be  purchased  for 
?1,.500.  Each  to  have  a  half  Interest  At 
that  time  Meade  bad  on  deposit  with  Scrlh- 
ner, about  $4,W)0,  and  Meade  told  Scrlbner 
that  he  could  pay  for  his  (Meade's)  half 
Interest  out  of  the  funds  In  his  hands.  There 
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Is  no  erldence  tbat  ficrlbher  era  agreecl 
so  to  use  Meade's  mon^.  Scribner  por- 
chased  tlie  pK4)erty  tm  $1,S00,  taking  the 
title  In  hla  own  name,  bnt  paying  the  toll 
pnrcbaae  price  himself,  and  not  any  part 
ttaereof  with  Meadtfa  money.  Scribner  took 
the  deed  in  bis  own  name,  and  after  Its  re- 
ceipt ti^  Meade  thereof,  and  oltored  to 
deed  Meade  a  half  Interest  Meade  asked, 
bowerer,  to  have  the  matter  remain  In  abey- 
ance, and  did  not  accept  the  deed,  and 
no  deed  was  ev&  givoi  falm.  At  this  time 
Meade  and  Scribner  were  friendly,  and  it 
la  apparent  that  iq>  to  this  lime  Scribner 
intended,  in  making  the  purchase,  to  allow 
Meade  a  half  •Interest  therein.  Matta-s 
wwe  allowed  to  ranaln  In  this  state  for  a 
year  and  a  Half*  Serlbner  being  In  posses- 
sion of  the  property  and  expending  money 
thereon.  Differences  baring  then  arisen  be- 
tween than  a  settlement  of  Meade's  money 
account  In  Scrlbner's  hands  was  had,  when 
Meade  -leuned,  as  he  (dalatB  tea  the  first 
time,  that  Scribner  had  not  used  any  of 
Meade's  mon^  in  the  purchase  of  the  prop- 
oty.  On  such  settlement  It  appeared,  bow- 
ever,  that  Meade  had  checked  against  the 
fund  in  Scrlbner's  bands  until  it  was  re- 
duced below  tbe  sum  of  f750.  which  was 
half  of  tbe  purchase  price.  Meade  thereupon 
salt  Scribnw  a  chet^  for  the  balance^  suffl- 
elent  to  make  the  sum  In  Scrlbner's  hands 
equal  the  amount  of  $700,  and  demonded  a 
deed  to  a  half  Interest  In  tbe  property. 
Scribner  returned  the  check  and  gave  no 
deed.  Meade  then  brought  this  action.  Upon 
such  a  state  of  facts,  was  .the  district  court 
right  In  its  conclusion,  tbat  Scribner  In  his 
purchase  of  the  i^mperty  acted  as  Meade's 
agent  as  to  the  purchase  of  one-half  thereof, 
and  that  as  to  such  half  Meade  was  ^ititled 
to  a  conveyance  thereof  upon  his  payment 
into'court  for  Scrlbner's  bmeflt  a  sum  suffi- 
cient to  cover  half  of  the  purchase  price? 

It  Is  ai)parent  tbat  there  is  a  wide  variance 
between  the  pleadings  and  the  proof.  The 
complaint  alleges  a  payment  by  Meade  of 
half  of  the  purchase  price,  and  an  express 
agreement  on  Scrlbner's  part  to  take  the  title 
in  his  oTm  name  and  to  convey  to  Meade  a 
half  Interest  The  proof  shows,  looking  at  It 
in  tbe  most  favorable  light  to  Meade,  that 
there  was  an  agreement  between  Mende  and 
Scribner  that  each  shonld  have  a  half  inter- 
est, and  that  Scribner  should  deed  such  half 
to  Meade,  but  that  Meade  paid  no  part  of  the 
pxirehase  price.  It  Is  clear  from  the  evidence 
and  tbe  findings  of  the  court,  that  there  can 
be  no  recovery  upon  the  theory  of  an  express 
trust.  It  U  also  clear  that  there  can  be  no 
recovery  upon  the  theory  of  a  resulting  trust; 
for  In  order  for  such  n  trust  to  arise  upon  a 
purchase,  it  is  indispensable  that  the  pay- 
ment should  have  been  mode  by  the  benefl- 
cary,  or  that  an  absolute  obligation  to  pay 
should  have  been  Incurred  by  blm  as  a  part 
of  the  orlghial  transaction  of  purchase,  at  €X 


before  the  time  of  the  conveyance.  -2  Pome- 
roy's  Eq.  Juris,  par.  1067;  In  re  Btanger, 
(D.  0.)  36  Fed.  23&;  Woodslde  r.  Bewel. 
<Gal.)  42  Pac.  152.  Tbe  appellee  claims, 
however,  that  a  cmstrnctlTe  trust  has  been 
imposed;  his  contention  being  that  where 
It  appears  that  an  agmt  employed  by  his 
principal  to  negotiate  for  the  purchase  of 
land  purchases  In  his  own  name  and  with 
his  own  money;  the  transaction,  on  account 
of  the  circumstances,  will  be  held  to  be 
impressed  with  reasons  of  equity  and  justice 
with  a  constructive  trust  In  fiavor  of  the 
prtaidipal. 

If  we  could  Igoore  the  fact  tbat  tiie  plead- 
lugs  raise  no  such  Issue,,  and  that  upon  the 
evidence  the  rdatloa  of  Scribna  vnis  rather 
that  ot  a  bailee  holding  his  funds  subject  to 
Meade's  wders.  than  that  of  an  agent  to 
purchase  or  negotiate  a  purchase  for  Meade^ 
we  still  do  not  think  that  a  constmcUTe 
trust  could  be  held  to  be  impressed.  As 
said  by  Mr.  Fomeroy,  such  tmsts  "Indude 
all  those  Instances  where  a  ^st  is  ratoed 
It  the  doctrines  ot  equity  for  tlift  purpose 
of  wwklng  out  justice  In  the  most  efficient 
manuOT,  where  there  is  no  Intention  of 
the  parties  to  create  snch  a  relation,  and 
In  most  cases  contrary  to  the  Intoition 
of  the  one  holding  the  legal  title,  and 
where  there  Is  no  express  implied  written 
or  verbal  dedontlon  of  the  trust  «  •  * 
They  are  often  termed  tmste  la  Invltnm, 
and  this  phrase  fnnilshes  a  criterion  gen- 
etally  accurate  and  sufficient  for  determln* 
Ing  what  tmste  ate  truly  *c(»i8tructiTe.'  An 
exhaustive  analysis  wonld  show,  I  think, - 
tbat  ail  instances  of  constructive  trusts, 
properly  so  called,  may  be  r^erred  to-what 
equity  denominates  fraud,  eifhvr  actual  or 
constmctlve,  as  an  essential  element,  and  as 
tli^r  final  source."  2  Pomeroy's  Bq.  Juris. 
S  lQ44k  One  form  of  sndi  omstnictiTe  trust 
ex  malefldo  Is  wfaoe  a  p«son  obtains  fbe 
title  to  land  by  means  of  an  intentional  false 
verbal  promise  to  convey  to  a  third  person, 
and  Laving  thus  fraudulently  obtained  the 
property  retetns  It.  Bqulty  regards  sudi 
person  as  holding  It  charged  with  a  con- 
structive trust  Tbe  trust  in  sudi  a  case 
arises  wholly  from  tbe  fraud,  and  Is  In  most 
jurisdictions  expressly  ^eluded  from  the 
operation  of  tbe  statue  of  frauds.  2  Pome- 
roy's Bq.  Juris,  1055. 

In  all  such  cases,  however,  as  pointed  out 
fraud  actual  or  constructive  must  be  found. 
Not  only  Is  the  complaint  here  lacking  in 
any  allegation  sufficient  to  cover  such  claim, 
but  there  Is  no  finding  of  the  trial  court  of 
actual  fraud,  or  of  such  facta  as  would  show 
constmctlve  fraud,  and  the  evidence  does 
not  support  such  claim.  At  best  the  facte 
disclose  a  mere  verbal  promise  to  pnrchsse 
and  convey,  and  a  subsequent  refusal.  This 
is  not  safflcient  to  Impose  such  trust 
Furthermore,  such  a  promise,  not  l>e1ng  in 
writing,  Is  not  enforceable  under  our  statute 
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of  frands.  Spencer  t.  Lawton,  14  E.  I.  494. 
To  quote  again  from  Mr.  Pomeroy:  "The 
foregoing  cases  should  be  carefully  distin- 
guished from  those  In  which  there  is  a  mere 
verbal  promise  to  purchase  and  convey  land. 
In  order  that  the  doctrine  of  trusts  ex  male- 
flcio  with  respect  to  land  may  be  enforced 
under  any  circumstances,  there  must  be 
something  more  than  a  mere  verbal  promise, 
however  unlquevocal,  otherwise  the.  statute 
of  frauds  would  be  virtually  abrogated; 
there  must  be  an  element  of  positive  fraud 
accompanying  the  promise,  and  by  means  of 
which  the  acquisition  of  the  legal  title  la 
wrongfully  consummated.  Equity  does  not 
pretend  to  enforce  verbal  promise  In  the 
face  of  the  statute;  It  endeavors  to  prevent 
and  punish  fraud  by  taking  from  the  wrong- 
doer the  fruits  of  his  deceit,  and  It  accom- 
plishes this  object  by  Its  l>eneficlal  and  far- 
reaching  doctrine  of  constructive  trusts." 

The  case  of  Dunphy  v.  Ryan,  116  U.  S. 
491.  0  Snp.  Ct  4S6,  29  L.  Ed.  703,  is  a  case 
almost  Identical  with  the  case  the  appellee 
seelfs  to  make  upon  the  evidence,  and  the 
llndlngs  of  the  trial  court  There,  however, 
under  a  similar  agreement  as  Is  contended  Is 
la  the  case  before  us,  the  defendant  by 
cross-corn  plaint  sought  to  compel  the  plain- 
tiff to  talce  a  deed  to  the  property  he  bad 
purchased,  the  converse  of  the  case  at  bar, 
where  the  plaintiff  seeks  to  obtain  such  deed. 
The  court  there  held  that  the  general  denial 
of  the  making  of  the  contract  alleged  was 
sufficient  to  let  in  the  defense  of  the  statute 
of  fi-auds;  that  such  a  contract  was  clearly 
within  the  statute,  It  being  simply  a  verbal 
agreement  to  convey  land  for  a  certain  con- 
Rideratiou;  that  a  contract  so  void  by  the 
statute  could  not  be  enforced  directly  or  col- 
laterally; that  the  fact  that  the  purchaser 
was  acting  as  the  agent  of  the  plaintiff,  as 
well  as  for  himself,  did  not  avail  to  take  the 
case  out  from  the  operation  of  the  statute, 
the  suit  being  based  upon,  and  brought  to  en- 
force, the  void  contract;  that  the  contract 
being  void  under  the  statute,  there  was  no 
obligation  upon  the  plaintiff  to  accept  the 
deed  tendered  to  blig,  or  to  pay  any  part  of 
the  porebase  money;  that  the  case,  neither  in 
the  averments  nor  in  the  prayer,  was  one 
ft>r  equitable  relief,  and  that  the  mere  breach 
ot  a  verbal  promise  for  the  purchase  of  the 
lands  would  not  Justify  the  interference  of  a 
court  of  equity,  there  being  no  fraud  In  sncb 
refoBBl.  The  case  fully  meets  the  conten- 
tions of  the  appellee*  and  Is  conclusive  of  this 
appeal. 

We  think  that  the  trial  court  In  the  find- 
ings made  by  It  went  ontside  of  the  Iranes 
raised  tbe  pleadings,  and  furthermore, 
that  upon  Uie  findings  as  made  by  It,,  and  up- 
on the  evidence,  tbe  trial  court  was  In  error 
In  Its  conclnsioos  that  the  defendant  held  a 
half  Intei-est  In  the  property  In  trust  for  the 
plaintiff,  which  tie  was  obligated  to  convey 
to  Uin* 


The  judgment  of  the  district  court  Is  re- 
versed, and  the  case  rananded  for  a  new 

tmi 

SLOAff,  OAMFBELL.  and  NAYB,  JJ. 
concur. 

(W  Am.  tt> 

IVES  T.  SANGUINKTTT. 
(Supreme  Court  of  Arizona.  March  30,  1900.) 

1.  AssionmniTS  roB  Benefit  of  CBEDiroBft— 

Tbusts— GoiTTBAcrrB— Patheitt  of  Debts. 
Defendant  ngreed  to  sell  to  plaintiff  a  hay 
crop  harvested  on  certain  rancti^  belonging  to 
defendant's  wife,  tbe  proceeds  to  be  applied 
to  certain  debts  of  defendant  and  his  wife; 
plaintiff  afrreelog  to  account  to 'defendant  for  the 
balance,  Beld,  that  such  agreement  created  a 
mere  trust  of  such  proceeds,  in  which  tbe  cred- 
itors had  DO  vested  interest,  and  that  it  was  not 
an  assignment  for  the  benefit  of  creditors. 

[Ed.  Note. — ^FoT  eases  In  point,  see  voL  4, 
Cent  Dig.  Assignments  for  Boiefit  of  Creditors, 
a  5,  a.} 

2.  TBUSTS— ALTEBATIOIf—AaBEBUEirT  OF  PAS- 
TIES. 

Such  agreement  was  subject  to  alteration 
or  abrogation  by  the  parties  to  the  extent  of 
eliminating  from  its  proTisions  the  payment  of 
any  money  to  any  of  tbe  creditors  named  thete- 
In  at  any  time. 

3.  AsstONHRNTS— Effect. 

Where  creditiMrs  acquired  no  vested  rights 
under  a  trust  of  the  proceeds  of  certain  hay 
sold  by  their  debtor  to  which  such  creditors 
were  not  parties,  an  assignment  of  whatever 
rights  they  had  under  such  ^jeement  to  the 
debtor  did  not  confer  on  hfm  a  right  of  action 
against  the  buyer. 

4.  Husband  and  Wife— Wife's  Pbopebti— 
Sale— Actions. 

Where  a  husband  sold  hay  cut  from  land 
belonging  to  his  wife  under  an  agreement  with 
the  buyer  to  pay  a  portion  of  the  proceeds  to 
the  creditors  of  lx>th  husband  and 'wife,  the 
buyer's  failure  to  conform  to  such  asreement 
gave  rise  to  a  cause  of  action  to  compel  him  to 
account,  maintainable  by  the  husband  and  wife 
Jointly,  and  not  by  the  huslwnd  alone. 

5.  Set-Opp  and  CotJNTEactAiM— Joint  Debt. 

A  joint  debt  cannot  be  pleaded  as  a  set-off 
or  counterclaim  by  one  of  two  joint  creditors 
in  a  suit  broiwht  by  the  debtor  against  MU!h 
joint  creditor  alone  on  his  individual  debt. 

Appeal  from  District  Court,  Tuma  Gonntj; 
before  Justice  Campbell. 

Action  by  E.  F.  Sangulnettl  against  Eugene 
S.  Ives.  From  a  judgment  sustaining  a  de- 
murrer to  the  counterclaim,  defendant  ap- 
peala  Affirmed. 

Harcns  A.  Smith  and  W.  B.  Parker,  for 
ai^lant  Peter  T.  Bo4>ert8on  and  Ibomos 
Armstrong,  Jr.,  fbr  appellee. 

SLOAN,  J.  The  appellee,  B.  F.  Sangnlo- 
ettl,  brought  suit  In  the  district  court  oi 
Yuma  county  against  appellant,  Eugene  8. 
Ives,  to  recover  upon  two  several  cbecks  ag» 
grating  1125,  one  being  In  the  sum  of  $100^ 
and  the  otb«  la  the  sum  of  925.  The  ap- 
pellant In  his  answer  admitted  tbe  Indebted- 
ness sued  upon,  but  pleaded  a  cotmterdalm 
wherein  be  alleged  that  on  or  about  tbe  Isl; 
day  of  April,  1809^  be  and  bis  wife,  Annie  W. 
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Iwm,  entered  Into  a  certain  contract  with  the 
appellee  in  which  they  agreed  to  sell  to  ap- 
pellee the  hay  crop  to  he  grown  dnrlng  the 
year  1899  on  certain  farms,  belonging  to 
eaid  Annie  W.  Ives,  tQ>on  the  terms  that  ap- 
pellee was  to  pay  to  the  appellant  and  his 
said  wife  $5JX>  per  ton  for  all  the  hay  deliTer- 
ed  under  the  contract,  and  the  balance  that 
might  he  realised  from  the  sale  of  said  bay 
to  be  disbursed  by  said  appellee  as  follows : 
First,  the  sum  of  $TCO  was  to  be  paid  to  one 
J.  W.  DorrlDgton  upon  a  [nomlssory  note  held 
by  him  against  appellant  and  his  said  wife ; 
second,  the  ram  of  $3,968,  with  interest,  was 
to  be  paid  on  a  promissory  note  given  by 
Ives  and  his  wife  to  Gandolfo  and  Sengnln- 
ettl,  and  the  som  of  fSSO^  to  be  paid  to  one 
F.  Is.  Bwlng,  ai^  credited  upon  another  prom- 
issory note  of  appellant  and  his  said  wife; 
third,  after  the  payment  of  the  aforesaid 
claims  appellee  waa  to  pay  the  sum  of 
to  said  3.  W.  Dwrlngton,  witb  Interest; 
fourth,  any  residue  remaining  In  the  hands 
of  appellee  after  all  the  said  claims  were 
paid  was  to  be  paid  to  appellant  and  his  »di 
wife.  The  oounterdalm  further  alleged  that 
under  said  agreement  610  tons  of  hi^  were 
delivered  to  appellee  which  were  sold  by  ap- 
pellee for  a  sum  not  less  than  f6,000;  ttiat 
appellee  failed  to  pay  to  appellant  or  to 
Swing  or  Gandolfo  any  sum  whatever  on  ac- 
count of  the  notes  mentlo'ned  In  the  agree- 
ment ;  that  prior  to  the  commencement  of  the 
action  Efwlng  assigned  his  interest  In  said 
agreement  to  appellant,  and  that  Gandolfo. 
also  assigned  his  Interest  and  claim  against 
Sangulnettl  under  said  agreement  to  appel- 
lant; that  the  notes  mentioned  In  the  agree- 
ment had  become  due  and  payable  long  prior 
to  Uk  commencement  of  this  action ;  that 
Gandolfo  and  Sangulnettl,  mentioned  in  the 
agreement,  prior  to  the  assignment  of  Gan- 
dolfo's  interest  therein  to  appellant,  had  dis- 
solved partnership ;  this  Intn-est  it  Is  alleged, 
xiptm  Information  and  belief,  to  have  been 
two-thirds  of  any  Interest  which  the  firm  of 
Gandolfo  and  Sangulnettl  were  entitled  to  In 
the  proceeds  of  the  sale  of  the  hay  under 
said  agreement  It  is  further  alleged  In  the 
counterclaim  that  appellee  had  received  from 
the  proceeds  of  Uie  sale  of  the  hay  a  sum 
nunre  than  $925  in  excess  of  the  amount  agreed 
by  blm  to  be  paid  to  the  said  appellant  and 
hla  wife  in  and  by  the  terms  of  said  agree- 
ment ;  and  that  appellee  became,  under  the 
i^rraement;  indebted  to  Dorrlngton  in  the 
amount  of  97SS.50;  that  after  deducttug  from 
the  said  96,000^  received  appellee  fe)m  the 
proceeds  of  the  sale  of  the  hay,  $2,805,  said 
sum  being  $5.30  for  eadi  ton  of  hay  delivered 
to  and  sold  by  an>ellee,  and  deducting  the  fur* 
ther  sum  of  $783 JSO,  due  Dorrlngton  under  the 
agreement,  there  remained  the  snm  of 
$1,411.50 ;  that,  of  the  latter  sum,  by  reason 
of  the  assignments  made  to  appellant  by 
Bwlng  and  Gandolfo  of  their  Interests  In  the 
proceeds  of  the  sale  of  the  hay  undo*  the 
ngreement,  appellant  became  enUtled  to  the 
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sum  of  $996.0(^  being,  as  alleged,  Vbe  propoi^ 
ttonato  amount  wblc^  would,  muda  the  agree- 
mmt,  have  been  due  to  Swtog  and  Gandolfo 
had  no  assignment  been  made  by  them  of 
their  interesta.  The  countoclalm  prayed 
for  Judgment  ^lalnst  appellee  for  said  snm 
of  $998^  less  the  amount  sued  for  by  appel- 
lant To  this  counterclaim  appellee  demurred 
upon  the  grounds :  First  that  there  was  a 
defect  of  parties ;  second,  that  it  failed  to 
state  facta  suflBclCTt  to  constitute  a  counter- 
claim; third,  that  It  faUed  to  constitute 
facte  Boffldent  to  constitute  a  defense,  and 
cause  of  actltm  against  appellee.  The  demurs 
rer  was  sustained  by  the  court  and  ju^ment 
rendered  for  the  app^lee  for  fbe  amount 
sued  for.  E^om  the  order  sustaining  the  de- 
murrer, and  from  the  Judgment,  this  appeal 
Is  taken. 

In  considering  the  mling  of  the  court  In 
sustaining  the  demurrer  to  the  counterclaim 
the  first  Inquiry  must  be  to  ascerteln  the  ex- 
act nature  of  the  agreemrat  between  Ives  and 
his  wife  and  Sangnlnetti.  Upon  Ito  face, 
primarily  It  yras  an  agreement  to  sell  the  hay 
crop  to  he  grown  and  harvested  on  certain 
randies  belonging  to  the  wife  of  the  appel- 
lant; secondarily  It  was  an  agreement  be- 
tween the  parties  regarding  the  disposition 
of  the  proceeds  to  be  derived  firom  such  sale 
A  trust  arose  by  virtue  of  the  agreement  that 
Sangulnettl  should  devote  a  part  of  the  pro- 
ceeds to  the  payment  of  cotaln  debte  owed 
Iry  Ives  and  his  wife  evidenced  In  part  by 
their  promissory  notes.  In  no  sense  can  the 
agreement  either  at  common  law  or  under  the 
statute,  be  construed  as  an  assignment  for 
the  benefit  of  creditors.  The  parties  to  the 
agreement  could,  at  any  time,  have  abrogated 
it  or  changed  Ite  terms  to  the  extent  of 
ellmbiating  from  ite  provisions  the  payment 
of  any  money  to  any  of  the  creditors  named. 
The  trust  was  not  such  an  one  as  ctmferred 
any  vested  right  upon  any  of  the  creditors 
named  In  the  agreement  who  were  not  parties 
thereto.  In  so  far  as  the  agreement  read, 
tbe  provisims  thereof  having  r^erence  to  the 
payment  of  certain  debte  were  for  the  con- 
venloice  merely  of  appellant  and  his  wife. 
Certainly,  nothing  appears  in  the  agreement 
nor  Is  any  fact  alleged  in  the  eountwclalm, 
from  whlfdi  It  can  be  Inferred  that  the  cred- 
itors named  had  any  vested  intraest  In  the 
trust  funds  held  by  SanguInettL  The  bene- 
ficiaries under  tbe  trust  were  Ives  and  his 
wife  None  of  tbe  creditors,  tiierefore,  had 
a  right  of  action  against  Sangulnettl  upon  the 
agreement  and  no  assignment  of  any  as- 
sumed interest  therein  carried  with  It  such  a 
right  of  action.  Appellant  therefore,  by  tak- 
ing an  asslgnmoit  from  Bwlng  and  Gandolfo 
of  their  assumed  Interests  in  the  agreement, 
did  not  acquire  £b»eby  any  right  of  action 
which  he  could  enforce  against  Sangulnettl, 
either  In  this  suit  or  in  one  which  be  might 
bring  against  the  latter.  Whatever  may  be 
Sangulnettl's  liability  upon  an  accounting, 
that  liability  continues,  notwithrtapdlng  the 
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asslgiiment,  one  enforceable  by  appellant  and 
his  wife  jointly,  and  not  by  appellant  Individ- 
ually. By  tbe  terms  of  the  agreement  It 
appears  that  the  bay  sold  was  the  separate 
property  of  Mrs.  Ives.  She  had  rights,  there- 
fore, under  the  agreement,  which  could  not  he 
litigated  In  this  action.  A  Joint  Indebtedness 
cannot  be  pleaded  as  a  set-off  or  counter- 
claim by  one  of  two  Joint  credltws  in  a  snlt 
brought  by  the  debtor  against  the  former 
alone  upon  his  Individual  debt  It  does  not 
appear  that  Mrs.  Ives  has  assigned  her  Inter- 
est In  the  proceeds  of  tlie  bay  to  appellant 
For  the  reasons  given  tbe  appellant  cannot, 
In  tbU  action,  require  an  accounting  by  San- 
gnlnettl  or  recover  judgment  against  him  for 
any  amount  which  may  be  du«  appellant  and 
his  wife  Jointly  under  the  contract 

We  hold,  therefor^  that  the  demurrer  was 
properly  sustained,  and  the  Judgment  of  tbe 
court  win  therefor©  be  affirmed. 

DOAN  and  NAYB,  TT.,  concur. 


(10  Ariz:  78} 

YOUNG  V.  TERRITORY. 
(Supreme  Court  of  Arizona.   March  30,  1906.) 

1.  Assault  and  Battkbt— Punishment. 

Under  Pen.  Code,  |  208,  prescribing  the 
punishmeDt  for  assanlt  as  either  a  fine  In  any 
sum  not  exceeding  fSOO,  or  Imprisonment  for  a 
term  not  exceeding  three  months,  a  judgment 
imposing  both  a  uu  and  an  bnprlsonment  is 
irregular. 

TEd.  Note.— For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Assault  and  Battery,  §  170.] 

2.  Saue. 

Under  Pen.  Code,  §  208,  prescribing  as 
nishment  for  the  crime  of  assault,  either  a 
e  in  any  sum  not  exceeding  $300,  or  imprison- 
ment for  a  term  not  exceeding  three  months ; 
and  section  1013,  providing  that  a  jodgment 
imposing  a  fine  may  direct  that  defendant  be 
imprisoned  until  the  fine  be  satisfied,  specifying 
tbe  extent  of  the  imprisonment,  which  must  not 
exceed  one  day  for  each  dollar  of  the  fine,  a 
jndgment  on  conviction  for  assault,  sentencing 
defendant  to  pay  a  fine  of  $300,  and.  in  case 
of  nonpayment  of  the  fine  immediately  after 
judjnnent,  to  be  imprisoned  for  300  days,  failed 
to  impose  the  imprisonment  as  the  method  of 
satisfying  the  fine  under  the  provisions  of  said 
section  1013,  and  was  irregular  as  Imposing 
both  a  fine  and  an  imprisonment. 
8.  Same— Excessive  Tebm. 

The  judgment  was  also  irr^lar  under  said 
Pen.  Code,  f  208|,  as  Imposing  a  term  of  im- 
priBonment  exceeding  three  months. 

Appeal  from  District  Court  Graham  Coun- 
ty; before  Justice  Eugene  A.  Tuclter. 

George  Young  was  convicted  of  assault 
and  appeals.   Jndgment  modified. 

W.  K.  Dial,  for  appellant  E.  S.  CSark, 
Atty.  Gen.,  for  the  Terrltoiy. 

SLOAN.  J.  The  appellant  In  the  district 
court  of  Graham  county,  was  convicted  of 
the  crime  of  assault  He  was  sentenced  by 
the  court  to  pay  a  fine  of  $300,  and  In  case 
tbe  defendant  should  not  pay  tbe  fine  Im- 
Inediately  after  Jndgment  to  be  Imprisoned 


In  the  county  Jail  for  300  days.  The  appeal 
is  from  this  Judgment 

T^e  punishment  prescribed  for  the  crime 
of  assault  Is  either  a  fine  In  any  sum  not 
exceeding  $300  or  Imprisonment  in  Jail  for 
a  term  not  exceeding  three  months.  Sec- 
tion 208,  Pen.  Code.  The  judgment  Is  Ir- 
regular, In  that  It  Imposes  both  a  fine  and 
an  imprisonment,  and  for  the  further  rea- 
son that  the  term  of  Imprisonment  Imposed 
exceeds  three  months.  A  jndgment  Impos- 
ing a  fine  may  direct  that  tile  defendant  be 
imprisoned  udtll  the  fine  be  satisfied,  epeel- 
l^ing  tbe  «tent  of  tbe  impriaomnent  which 
must  not  exceed  one  day  for  each  dollar  of 
the  fine.  Section  1013,  Id.  If  tbe  Intent  of 
the  court  was  to  Impose  the  Imprismunent 
as  a  method  of  satisfying  tbe  fine  under  the 
provisions  of  tbe  latter  section  of  the  Penal 
Code,  such  Intent  is  not  exprewed  in  the 
judgment  and  cannot  ther^ore,  be  given 
effect 

The  Jndgment  is  modified  by  eliminating 
all  reference  to  tbe  imprisonment  which 
leaves  In  full  force  and  effect  the  fine  of 
$800. 

KENT,  0.  J.,  and  DOAN,  OABCPBSLL, 
and  NAVE,  JJ.,  concur. 


00  JMe.  k) 
EPPERSON  V.  GROZIEB. 
(Supreme  Court  of  Arlstma.  March  80.  1906.) 

Sales  —  Bitt  of  Sale  —  Ackwowledoment— 

Under  Acts  1897,  p.  28,  Nou  6,  |  57,  de- 
claring that  upon  tbe  sale  of  horses  or  cattle 
the  delivery  shall  be  accompanied  by  a  written 
bill  of  sale  signed  and  a^nowle^ed  by  the 
seller,  and  that  upon  the  trial  of  any  person 
charged  with  theft  of  any  such  animal  the 
possession  of  the  animal  by  the  accused  with- 
out his  having  such  a  bill  of  sale  shall  be 
prima  facie  evidence  that  the  possession  is  il- 
legal, and  section  55,  declaring  that  no  person 
shall,  in  originally  branding  animals  make  use 
of  more  than  one  brand,  provided  that  any  per- 
son may  own  or  possess  animals  in  many 
marks  and  brands,  the  same  having  been  ac- 
quired by  purchase  and  that  bills  of  sale  hi 
writing  properly  acknowledged  by  the  previous 
owner,  shall  be  sufficient  evidence  of  such  pur- 
chase, etc.,  a  bill  of  sale  of  cattle  is  not  by 
reason  of  being  unacknowledged.  Inadmissible 
in  evidence  In  action  for  conversion  of  the 
cattle. 

Appeal  from  District  Court  Mobave  Coun- 
ty ;  before  Justice  Sloan. 

Action  by  William  Epperson  against  John 
W.  Crozier  to  recover  damages  for  the  con- 
version of  mares  and  colts.  From  a  judg- 
ment for  defendant  t^alntlff  appeals.  Re- 
versed and  remanded. 

E.  M.  Sanford,  for  appellant  Hemdon  A 
Norrls.  for  appellee. 

NATE,  J.  The  appellant  Vnillam  Epper- 
son, brought  suit  in  the  district  court  of  Mo- 
have county  to  recover  $2,S00  alleged  to 
bo  the  value  of  mares  and  colts  purchased 
by  plaintiff  from  defendant  oo^Aprll  2,  1901, 
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and  ''nnlawfolly  converted  and  dIsi>osed  of, 
to  his  own  use,  by  defendant"  In  April,  1803, 
while  stiU  In  defendant's  possession. 

The  first  assignment  of  error  ii  that  the 
court  erred  In  rejecting  a  paper  offered  In 
evidence  hy  plaintiff,  purporting  to  be  a 
bill  of  sale  dated  April  2,  1901,  signed  by 
defendant,  whereby  defendant  sold  to  plain- 
tiff "all  mares  branded  'DR'  on  left  hip  and 
all  sucking  colts  for  the  sum  of  $200,"  pur- 
chaser "agreeing  to  take  them  all  off  the 
range  within  six  months  from  ^te."  This 
Instrument  was  not  acknowledged ;  and  was 
objected  to  by  defendant  upon  that  ground 
alone.  The  objection  was  sustained  Act 
Mb.  6,  p.  9,  of  the  Legislature  of  1897,  was 
In  effect  at  the  time  of  the  execution  of  this 
bill  of  sale.  Section  67  (page  28)  thereof 
provides  as  follows:  "Upon. the  sale,  aliena- 
tion, or  transfer  of  any  horses,  males,  asses, 
or  neat  cattle  by  any  person  In  this  terri- 
tory, the  actual  delivery  of  such  animals 
shall  be  accompanied  by  a  written  bill  of 
sale  from  the  vendor  or  the  party  selling 
to  the  party  purchasing,  giving  the  num- 
ber, kind,  marks  and  brand  of  each  animal 
sold  and  delivered,  which  bill  of  sale  shall 
be  signed  by  the  party  giving  the  same,  and 
shall  be  acknowledged  by  him  as  his  act 
and  deed  before  some  officer  authorized  un- 
der the  laws  of  the  territory  to  take  acknowl- 
edgment of  deed  of  conveyance;  and  upon 
the  trial  of  any  person  charged  with  the 
theft,  unlawful  possession,  handling,  drlv* 
Ing  or  killing  of  any  such  animal  as  Is  men- 
tioned In  this  section,  the  possession  of  such 
animal  by  the  accused  without  his  having 
a  duly  written  and  acknowledged  bill  of 
sale  therefor,  such  as  is  required  by  th9 
provisions  of  this  section,  shall  be  prima  facie 
evidence  against  the  accused  that  such  pos- 
session was  Illegal;  •  •  •"  Section  55 
(page  27)  of  t^e  same  act  Is  as  follows: 
"No  person  owning  or  claiming  shall  In 
originally  marking  or  branding  horses,  mules, 
asses,  or  neat  cattle,  make  use  of  or  keep  up 
more  than  one  mark  or  brand;  provided, 
that  any  person  may  own  or  possess  snch 
animals  In  many  marks  and  brands, '  the 
same  having  been  by  him  acquired  by  pur- 
chase or  any  other  lawful  manner,  and  bills 
of  sale  In  writing,  properly  acknowledged  by 
the  previous  owner  or  owners  of  the  animal 
or  animals  having  such  brands,  or  from  the 
heirs,  executors,  administrators,  or  legal  re- 
presentatlTes  of  such  owner  or  owners,  shall 
be  sufficient  evidence  of  such  purchase. 
•  •  • »»  Tlie  penalty  of  being  prima  facie 
a  thief  Is  attached  to  one  who  purchases  and 
takes  possession  of  animals  enumerated  in 
the  act  vTlthout  having  a  bill  of  sale  comply- 
ing In  all  respects  with  the  requirements  of 
the  act;  and  a  bill  of  sale  complying  with 
the  act  carries  with  it  proof  of  its  execution, 
and  Is  made  "anfflciwit  evidence"  of  such 
sale ;  but  that  a  bill  o^  sale  of  such  animals 
must  be  acknowledged,  nnd  otherwise  must 
compl/  witb  the  provisions  of  sectl<m  57 


Bupra,  In  order  that  It  may  be  admlaslUe  at 
evidence  ot  a  sale,  is  not  expressly  presedb- 
ed.  Such  a  rule  of  evidence  should  not  be 
based  upon  Implication.  The  objection  to 
the  Introduction  In  evidence  of  this  paper 
went  only  to  ^  its  failure  to  comply  with  the 
section  of  the  statute  In  question.  ThU 
objection' should  have  been  overrnled.  and 
the  Instrum«it  received.  ' 

It  is  unneceraaty  to  consider  the  other 
assignments  of  error. 

The  ]adgm«Qt  Is  reversed,  and  the  case  Is 
remanded  to  the  district  court  tor  new  trlaL 

KENT,  a  J.,  and  DOAN  and  OAMPBELU 
JJ.,  concur. 

(10  Arts,  tun 

HunoN  T.  cnAMEa 

(Suprane  Court  itf  Arlaona.  Uaidi  801,  1909.) 

1.  Deeds— DsuvEBT—BviDENO*. 

Intestate  proposed  to  deed  to  defendant  a 
mining  claim  m  controrersy  if  the  latter  wimld 
agree  to  take  care  of  him  during  tiie  tulanee 
of  his  Kt«.  Defendant  agreed,  and  Uiereafter 
met  intestate,  who  stated  that  be  had  some 

fiapers  made  out  whicti  he  would  like  to  deposit 
a  defendant's  box  In  the  bank.  They  went 
to  the  bank,  procured  the  box,  Into  wolcb  In- 
testate placed  an  envelope  wltb  def^dant^ 
name  written  thereon,  remarking,  "This  contains 
what  I  am  going  to  give  you  after  I  am  dead : 
beep  that  here  until  I  am  dead.**  The  box 
was  returned  to  the  cashier  of  the  banl^  and 
was  not  opened  until  after  intestate's  oeetb. 
Before  leaving  the  bank,  defendant  reqnested 
the  cashier  to  ^d  intestate's  name  to  that  of 
defendant  on  the  box,  and  to  give  intestate  ac- 
cess to  It  as  he  desired.  The  eDvelope  con- 
tained a  deed  to  the  mining  claim,  t(«etbev 
with  a  notice  that  intestate  had  conveyed  all 
his  property  to  defendant,  and  asked  that  the 
instruments  be  recorded  immediately  after  in- 
testate's death.  Held  sufficient  to  show  a  valid 
delivery  of  the  deed  to  transfer  title. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  16, 
CenL  Dig.  Deeds,  SS  140,  141] 

2.  EscBowa— Deeds— Conditional  Dblitkbt. 

The  placing  of  the  deed  In  the  liank  box, 
tiiongh  construed  as  an  escrow,  and  hence  a 
conditional  dellvety,  constltnted  a  sufficient  de> 
livery  to  vest  title  in  the  grantee  <»  tbs  gnuit 
or's  death. 

[Ed.  Note. — For  cases  in  point,  see  vuL  19, 
Gent  Dig.  Escrows,  SS  9-14.] 

Nave,  J.,  disBenting. 

Appeal  from  District  Court,  Glla  County ; 
before  Justice  Eugene  A.  Tucker. 

Action  by  Peter  L.  Button,  as  adminis- 
trator of  the  estate  of  A.  T.  Epley,  deceased, 
against  John  J.  Cramw.  From  a  judgment 
for  defendant  on  his  cro88-conq>l8lnt,  plain- 
tiff appeals.  Affirmed. 

George  B.  Hill  and  O.  W.  Sbntc^  for  appel- 
lant.   A.  OL  Baker,  for  appellee. 

SLOAN,  J.  Appellant,  Peter  I*  Hutton, 
aa  administrator  of  the  estate  of  A.  T.  Epley, 
deceased,  brought  suit  In  the  district  court 
of  Glla  county  against  John  J.  Cramer,  appel- 
lee, to  quiet  the  title  to  the  Gem  mining  claim 
situate  In  the  Globe  mining  district  of  said 
county.  The  case  was  heard  by* the  court 
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without  a  jmy,  and  a  Jn^ment  entered  for 
the  appellee  quieting  the  latter's  title  to  said 
mine  in  accordance  -with  the  prayer  of  bis 
cross-complaint  From  this  Judgment  the 
appeal  Is  taken. 

The  facts,  as  disclosed  by  the  record,  are 
these :  In  1903  A.  T.  Epiey  was  the  owner  of 
the  Gem  mining  claim.  Being  a  man  of  ad- 
vanced years  ahd  somewhat  feeble,  he  pro- 
posed to  Cramer  If  the  latter  would  agree  to 
take  care  of  him  during  his  lifetime  to  so 
arrange  his  affairs  that  Cramer  should  have 
the  Oem  mine  and  bis  other  property  upon 
his  death.  This  Cramer  agreed  to  do.  In  No- 
vember, 1908,  EpI^  met  Cramer  in  the  town 
of  Globe,  and  said  toi  bim:  "Mr.  Cramer,  I 
have  the  papers  made  out,  and  I  would  like 
to  go  and  deposit  tbese  papers  in  your  box  in 
the  First  Natioual  Bank."  Cramer  then  ac- 
companied Epley  to  the  bank  and  introduced 
him  to  the  cashier,  and  asked  the  latter  to 
hand  bIm  his  private  bank  box.  Upon  re- 
ceiving the  box  Cramer  and  Epley  withdrew 
to  a  private  room,  whereupon  Epley  placed 
In  the  box  an  envelope  with  Cramer's  name 
written  thereon,  and  remarked  at  the  time 
to  Cramer:  *^bl8  contains  what  I  am  going 
to  give  yoD  after  I  am  dead;  keep  that  here 
until  I  am  dead."  The  box  was  then  clraed 
and  returned  to  the  cashier.  Before  leaving 
the  bank  Cramer  requested  the  cashier  to  put 
Epley's  name  on  the  box  with  his  own  name 
and  to  give  Epley  access  to  It  at  any  time  he 
might  desire.  The  box  was  not  tiiereafter 
opened  until  after  Epley's  death  which  oc- 
curred In  1904.  After  this  transaction  at  the 
hank  Cramer  assumed  control  of  the  property 
with  the  knowledge  of  Epley,  and  did  or 
caused  to  be  done  the  assessment  work  on 
the  claim.  After  Epley's  death  Cramer 
opened  the  box  at  the  bank  and  took  out  the 
envelope,  placed  therein  by  Epley,  and  found 
therein  a  deed  made  out  to  him  by  Epley  of 
the  Gem  mining  claim  which  he  at  once 
placed  of  record.  He  also  found  with  the 
deed,  Inclosed  in  the  envelope,  a  paper  which 
read  as  follows:  "Notice.  To  all  whom  it 
may  concern :  I,  A.  T.  Epley,  of  the  Town  of 
Globe,  County  of  Gila,  Territory  of  Arizona, 
on  this  7th  day  of  November,  A.  D.  1903, 
have  made  two  deeds  of  conveyance  of  all 
my  real  estate,  of  which  I  am  possessed,  as 
also  a  bill  of  sale  of  all  my  personal  property 
of  which  I  am  possessed,  to  John  J.  Cramer 
of  Globe,  Gila  County,  Territory  of  Arizona, 
and  have  placed  the  said  instruments  so 
made  into  my  private  box  in  First  National 
Bank,  Olob^  Arizona,  to  be  had  and  held 
there  by  seal  for  delivery  to  said  John  J. 
OramCT,  Immediately  upon  my  death,  with 
the  understanding  that  the  valuable  consider- 
ation by  said  John  J.  Cramer,  so  as  aforesaid 
therefor  Is:  (1)  That  be  will  cause  upon  my 
said  death  a  reapectfnl  and  honorable  bnrlal ; 
(2)  that  said  John  J.  Cramer  has  for  thnes 
past  extended  every  possible  klndnew  to  me; 
(8)  that  the  said  Jt^  J.  Cramer  has  for 
many  years  been  and  is  an  old  Ume  friend ; 
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that,  for  the  aforesaid  considerations,  I  have 
thus  conveyed  to  him,  said  John  J.  Cramer, 
all  my  real  and  personal  property;  and  ask 
that  the  same  be  placed  on  record  in  the 
recorder's  office,  Gila  county.  Territory  of 
Arizona,  as  evidence  of  title  from  myself  to 
him,  said  John  J.  Cramer,  Immediately  after 
decease  and  this  to  be  the  authority  therefor. 
A.  T.  Epley."  The  trial  court  found  that 
there  was  an  actual  delivery  of  the  deed  by 
Epl^  to  Cramer  during  the  lifetime  of  the 
former,  and  that  the  title  to  the  Gem  mine 
thereupon  vested  In  the  latter  upon  the  death 
of  the  former.  The  correctness  of  this  find- 
ing, as  a  matter  of  law.  Is  the  sole  question 
raised  by  the  appellant  and  discussed  in  the 
briefs. 

It  is  evident  from  the  facts  above  stated 
that  Epley  intended,  by  depositing  the  deed 
in  Cramer's  bank  box,  to  part  with  its  poe- 
seaston,  and  it  Is  likewise  evident  from  his 
declarations  and  subsequent  conduct  that  he 
had  no  Intention  of  reserving  the  power  of 
recalling  the  deed.  It  Is  true  that  the  clt^ 
cumstances  show  that  he  could  have  regained 
possession  of  the  deed  had  be  so  cbos^ 
The  arrangement  made  with  the  cashier  of 
the  bank  granting  Epley  permission  to  have 
access  at  any  time  to  the  box  and  the  papers 
therein  was  made  by  Cramer,  and  was  not 
made  through  any  suggestion  or  request 
coming  from  Epley.  Nothing  In  his  acts  or 
In  his  written  notice  accompanying  the  deed 
negatives  the  view  taken  by  the  trial  court 
in  its  findings  that  Epley  intended  Irrerocar 
bly  to  place  the  deed  In  the  bank  box  to  be 
there  kept  until  his  death.  Such  an  act  -with 
such  an  Intent  constitutes  In  law  a  delivery 
and  a  transfer  of  title  under  the  deed.  It  is 
a  generally  accepted  rule  of  law  that  where 
a  deed  to  real  estate  Is  handed  to  a  third 
party  to  be  kept  until  the  deatb  of  the  grant- 
or, and  then  Immediately  to  be  delivered  to 
the  grantee,  upon  the  death  of  the  grantw 
title  vests  in  the  grantee  as  of  the  time  when 
the  deed  was  thus  placed  In  escrow;  and 
the  law  regards  the  legal  effect  of  such  a 
conditional  delivery  to  be  the  same,  after 
the  death  of  the  grantor,  as  If  there  had  been 
an  absolute  delivery  of  the  deed  during  the 
life  of  the  grantor,  and  an  Immediate  trans* 
fer  of  the  title  to  the  grantee,  with  a  reser- 
vation of  a  life  estate  by  the  grantor.  Bury 
V.  Young,  98  Cal.  446,  33  Pac.  338,  35  Am. 
St  Bep.  186;  Cook  v.  Brown,  34  N.  H.  460; 
Prutsman  v.  Baker,  30  Wis.  650,  11  Am.  Rep. 
592;  Thatcher  v.  St  Andrew's  Church,  37 
Mich.  264.  Under  this  rule  of  law.  If  the 
placing  of  the  deed  by  Epley  in  the  bank  box 
be  construed  to  have  been  In  effect  an  es- 
crow, and  hence  a  conditional  delivery,  theo, 
upon  the  death  of  Epl^,  title  to  the  mine 
vested  in  Cramer.  If  the  transaction  can- 
not be  coDstmed  as  a  conditional  delivery, 
then,  under  the  finding  of  the  court,  which 
the  evidence  sustains,  that  Epley  parted  with 
the  possesslim  of  the  deed  without  Intending 
to  reserv.  ^  r^^W,^     re^yg|J.  t. 


HALL  T.  NlEUEHtS. 


4SA 


construed  as  an  absolute  dellv«7,  the  legal 
^ect  of  whicb  was  to  rest  title  In  Cramer 
subject  to  the  life  Interest  retained  by  B!pl€y. 
Hathaway  v.  Payne,  34  N.  T.  92;  Foster  t. 
Mansfield.  3  Mete.  (Mass.)  412,  87  Am.  Dec.  154. 

Whichever  view  be  taken,  therefore,  the 
trial  court  was  right  In  Its  conclusion  of  law 
that  the  title  to  the  mine  in  Question  vested 
In  appellee,  and  the  judgment  must  therefore 
be  affirmed. 

KENT,  a  7^  and  DOAN  and  CAMPBELL, 
JJ.,  concur. 

NAVB,  dlssenta 

(12  Idaho.  83>  =— 

HALL  et  al.  v.  NIEUKIRK  et  aL 

(Suprame  Court  of  Idaho.  Feb.  10,  1906.  On 

Rehe&rlnv,  March  9,  1006.) 
1.  CoRPOB&nonB— Actions— Receivkbs—Ap- 
roximcBiiT  PiMiwins  Lrrs. 

Upon  a  prcqw  showing  a  receiver  will  be 
appointed  for  a  corporation  pendente  lite. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  tSt, 
Gent.  Dig.  Corporations,  M  2016, 2016.] 

±  Sahz— WnziT  Appointsd. 

Under  the  provisions  of  sobdlvblons  6  and 
6,  I  4329,  Rev.  St  1887,  a  receiver  will  be  ap- 
M^ted  where  It  Is  shown  that  the  eotporatlon 
■■  insolvent  or  In  hnminent  danger  of  fnsolven- 
ey,  and  in  all  cases  where  receivers  have  here- 
tofore been  appointed  by  the  osages  of  the  courts 
of  equity. 

[Ed.  Note, — ^For  eases  In  point,  see  voL  1% 
Cent.  Dig.  -CorporaUons,  K  2201-2216.] 

9.  Same— CoUFUiNT— SnmciKKOT. 

Under  the  all^ttons  of  the  complaint, 
fteU,  that  tha  eout  erred  In  refosinf  to  appoint 
a  ncdver. 

4.  Sam»— Appoibtmewt  or  Biceivbi  Pehdeh- 
TB  Lm. 

Under  our  statute  an  appointment  of  a 
receiver  does  not  necessarily  cause  a  dissolu- 
tion of  the  corporation.  Unless  the  court  ao 
directs^  the  receiver  may  be  appointed  simply 
to  manage  the  affairs  of  the  company  during 
the  pendency  of  the  litigation. 

[Ed.  Note. — For  cases  In  point,  see  voL  12, 
Cent.  Dig.  Corporations,  U  2016,  2016;  2243.] 

B.  BscEivEBS—CAiraB  WOK  AppoximcKin^His- 

KARAOKUKin  OF  GOBPORaTIOK. 

Upon  the  application  .of  a  stockholder, 
where  it  Is  shown  that  the  directors  and  officers 
of  the  corporation  are  mismanaging  Its  affairs 
for  their  own  personal  advantage  and  gain, 
ai^  where  It  is  shown  that  the  profits  of  the 
bntfneas  of  the  corporation  Is  being  absorbed 

Ssuch  mismanagement  In  paying  toe  salaries 
favorite  anplojes,  whose  services  are  not 
necessary  to  the  proper  conduct  of  the  busi- 
BBBB  of  the  corporation,  and  where  gross  mis- 
management Is  showir  wbfcb.  If  continued,  would 
necessarily  result  In  insolvency  of  the  corpora- 
tion,  a  receiver  sbonid  be  appointed. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Elmore  Conn* 
ty ;  Littleton  Price,  Juclga 

Suit  by  Adln  M.  Hall  and  others  against 
J.  W.  NIeukIrk  and  others.  In  which  appli- 
cation was  made  for  the  appointment  of 
a  receiver  for  the  Charles  R.  Keisey  Com- 
pany, Limited.  From  an  order  denjrlng  the 
application,  plaintiffs  appeal.  Reversed. 

BL  If .  Wolfe  and  B.  J.  Dockery,  for  apptf- 
lanth  W.  OL  Howk^  for  reapondentgi 


SULLIVAN,  J.  This  l8  an  appeal  from  an 
ordo'  of  the  Judge  of  the  Fourth  Judicial  dis- 
trict court  denying  the  application  of  the 
appdlants  for  the  appointment  of  a  receivar 
for  the  Charles  B.  Keisey  Company,  Limit- 
ed,  a  cotpotatlon  organlced  under  liie  'lawa 
of  the  state  of  Idaho,  and  doing  a  graenU 
merchandising  boiineiB  In  Blmwe  county. 
The  application  was  based  on  flw  amended 
complaint  In  the  action.  AH  of  the  allega- 
tions of  that  complaint  were  admitted  by 
tlw  respondents,  as  they  did  not,  by  answer 
or  othowls^  deny  any  of  them  at  the 
time  said  application  for  a  receiver  was 
presented  and  passed  upon  by  the  Judge. 
Among  many  of  the  allegations  of  the  com- 
plaint we  find  the  following:  That  Charles 
R.  Keisey,  on  or  about  Febmary  1,  1901, 
owned  and  operated  a  general  merchandise 
store  in  Mountalnhome^  said  coonty,  and 
that  on  or  about  said  day  was  organiaeA 
the  defendant  corporation;  that  the  apDA- 
lants  were  inezjftaienced  In  the  mwchan- 
dlslng  bnsinesa  and  that  said  Kels^ 
represented  to  them  that  his  merchandising 
house  was  doing  a  prosperous  business  and 
that  the  new  corporation  would  make  large 
profits,  and  guarantied  to  the  plalntUfs  ot  t» 
the  appellants,  add  to  all  owners  of  prefMrstf 
stock,  an  anrnul  dlTidnid  ot  10  pw  eeat,  and 
to  that  end  be  caused  ttu  stock  of  said  ear- 
poration  to  be  Issued  In  preferred  iutd 
common,  $26,000  of  each.  All  of  the  pre- 
fKTed  stofdE  he  sold  to  plaintiflta  and  othen^ 
who  paid  cash  therefor;  that  plaintiffs  ware 
led  to  believe  that  said  prefored  atoA  would 
receive  a  10  per  coit  dividend  which  would 
bft  paid  semiannually,  but  as  a  msttw  of  fact 
said  articles  of  incoipwatton  guarantied  said 
dividends  only  out  of  the  profits  ot  the  busl* 
ness  b^QTB  the  common  stock  should  ahars 
in  any  part  thereof;  that  only  three  semi- 
annual dividends  had  been  paid  and  that  no 
dividends  whatever  had  been  paid  on  said  yr^ 
ferred  stock  irince  August,  1902;  tiiat  in  fix- 
ing the  value  of  the  stwe  and  general  assets 
of  said  Kels^  which  went  to  make  up  the 
property  transferred  to  said  corporation, 
there  was  considend  and  valued  a  large 
number  and  amount  of  open  accounts  to  said 
Kels^,  and  be  guanmtied  said  accounts 
should  be  paid  within  one  year  aftra  the  in- 
corpmition  of  tiie  said  oompany,  and  as 
security  for  such  gosranty  it  was  agreed 
tliat  $10,000  of  the  common  stock  should 
remain  and  be  the  property  of  the  corpo- 
ration and  should  not  bo  delivered  to  said 
Keisey  or  to  any  other  person  until  all  of 
said  <v»en  accounts  slurald  be  paid  to  said 
corporation;  that  thereafter  a  conslderable 
Itart  of  said  accounts  were  paid,  and  by 
propw  resolution  of  the  board  of  Arectoxs 
of  said  corporation,  the  president  and  secre- 
tary wov  directed  to  Issns  to  said  Keisey 
$10,000  worth  of  the  Gmnmm  stock  and  to 
retain  as  the  propvty  of  tin  company  the 
remaining  $5,000  worth  of  common  stock; 
that  at  that  tinw  said  Kdsey  waspresldent 
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of  the  company,  and  Instead  of  Issuing 
$10,000  as  directed,  lie  caused  to  be  issued 
95,000  additional  of  the  said  common  stock, 
tbua  defrauding  the  plalntifEs  out  of  said 
common  stock ;  that  there  Is  yet  due  and  un- 
paid a  large  amount  upon  said  open  accounts 
so  guarantied  by  Kelsey;  that  thereafter 
said  Kelsey  transferred  said  $5,000  worth  of 
common  stock  so  fraudulently  Issued  to  him 
to  his  wife,  Altha  B.,  who  took  the  same 
with  full  knowledge  that  said  stock  was 
fraudulently  Issued;  that  on  or  about  the 
24th  day  of  June,  1004,  said  Kelsey  died,  and 
that  on  or  about  the  9th  day  of  July,  1904, 
the  defendant  J.  W.  NIeukirk  was  elected 
president  of  the  said  company  to  succeed  the 
deceased;  that  he  was  elected  in  opposition 
to  the  votes  of  the  plalntifTs,  who  were 
members  of  the  board  of  directors ;  that  said 
Ni«nkirk  Is  a  practicing  physidan  and  Is 
wholly  unacquainted  with  the  mercantile 
business ;  that  he  was  a  particular  friend  of 
the  said  Kelsey,  deceased,  and  his  wife,  and 
was  their  family  physician,  and  that  he 
always  snstained  them  at  the  meetings  of 
the  stockholders  r-^^d  of  the  directors  of  said 
corporation;  tbut  among  the  duties  of  the 
secretary  and  treasurer  is  that  of  preparing 
eveej  month,  for  the  r^:nlar  monthly  meet- 
ing of  the  tward  of  directors,  a  statement  in 
writing  showing  th9  ivesent  financial  con- 
dition' of  the  company,  the  business  trans- 
acted during  the  preceding  month,  the  cash 
taken  in  and  paid  ont,  and  the  amount  dne 
and  owing  to  the  company;  that  said  Nien- 
klrk  has  refused  to  allow  tiie  secretary  and 
treasurer  to  prepare  and  presuit  to  said 
board  the  said  monthly  reports,  although  the 
same  has  often  been  regnested  by  the  board 
of  dtrectora ;  that  on  the  17th  day  of  Novem- 
ber, 1901,  the  directors.  beHevlng  that  it  waa 
for  the  best  Interest  of  the  campany  and 
Btockholdera,  ordered  and  directed  an  In- 
Tentory  of  the  property  of  said  company  to 
be  taken  so  that  th^  might  know  how  the 
company  stood  flnandally,  and  for  that  pur- 
pose they  employed  one  'Wllterdlng,  an  ex- 
perienced merchant,  whmnpon  defendant 
NIeukirk  then  and  there  refused  to  allow  him 
or  any  parson  to  make  an  appralsonent  of 
the  company's  pFoi>ert7;  tbat  said  Nlea- 
klrk,  Altha  B.  and  Altba  R.  Kelsey  and 
George  O.  Nichols  have  conspired  together 
for  the  purpose  of  defrandlng  said  corpo- 
ration and  the  plalntlfEs  h&celn  and  other 
stockholders,  and  In  furtherance  of  said 
conspiracy  and  fraud  said  NIeukirk  has  re- 
fused to  preside  over  the  regular  monthly 
meetings  of  the  board  of  directors,  although 
personally  present;  that  he  failed  to  enter- 
tain motions  made  tm  the  purpose  of  ad- 
journing such  meetings;  that  he  has  left 
meetings  of  the  board  for  the  purpose  of  re- 
ducing the  number  so  that  there  would  be  no 
quorum  present,  thereby  forcing  an  adjourn- 
ment ;  that  at  various  meetings  of  said  board 
he  has  become  very  offensive,  abusive,  and 
Insulting  to  the  members  of  the  board ;  that  J 


he  is  at  enmity  with  every  member  of  the 
board,  except  the  two  Kelseys  and  Nichols; 
that  on  the  17th  day  of  December,  1904, 
while  the  board  of  directors  was  In  session 
In  the  company's  store  building,  they  re- 
quested their  counsel  to  appear  before  them, 
for  the  purpose  of  counseling  and  advising 
them,  whereupon  said  Nieukirk  refused  to 
allow  said  counsel  to  enter  the  building, 
declaring  that  he  would  put  nlm  out  by  force 
violence  if  he  attempted  to  enter;  that  he  re- 
fused to  abide  by  their  Instructions  or  to 
carry  out  their  orders ;  that  be  manages  and 
operates  the  business  of  the  said  company  in 
the  interest  of  himself  and  of  the  said 
Kelsey's  family,  to  the  exclusion  of  the  other 
stockholders-;  that  he  draws  from  the  funds 
of  said  company  the  sum  of  $150  per  month 
for  his  said  services,  which.  Instead  of  being 
a  benefit,  are  an  injury  to  the  company 
because  of  bis  Inexperience  and  misconduct ; 
tbat  be  employs  the  Kelsey  family  In  said 
store:  that  the  ofdce  help  alone  consists  of 
four  persons  at  a  monthly  cost  of  $500 ;  that 
In  the  sales  department  he  emplc^  four 
persons  at  a  monthly  salary  of  $450 ;  that  In 
the  dellva-y  department  he  employs  a  man 
and  a  boy  at' a  monthly  cost  of  $100;  tbat 
the  work  of  the  office.  Including  the  super- 
intending of  the  buying^  can  be  done  by  two 
persons  at  a  cost  not  to  exceed  $175  monUily, 
and  tbat  for  the  five  months  next  precedliv 
the  election  of  aalA.  NIeukirk  as 'president, 
the  <^ce  force  consisted  of  two  persons  tor 
three  monttts  at  a  salary  of  $150,  and  for  two 
months  at  a  salary  of  $185;  tlut  the  total 
coat  of  tfelp  for  sajd  company  should  not  ex- 
ceed $5S0 ;  that  the  board  of  directors  have 
often  directed  that  the  purchases  of  the 
company  should  be  macte  on  a  cash  basis. 

Notwithstanding  the  repeated  ordors  of 
the  board  to  tbat  effect,  at  the  close  of  the 
year  ending  January  31,  1004,  tho  said  Kel- 
sey, deceased,  had  so  managed  the  com- 
pany!s  business  that  It  was  Indebted  to 
wholesale  honses  and  firms  In  the  sum  of 
$16,000,  all  m  whkdi  was  overdue;  that  said 
Kelsey  and  NIeukirk  urged  the  board  of 
directors  to  consolidate  llie  Indebtedness  of 
the  company  and  place  It  with  one  bank  or 
person  and  tbat  the  time  for  payment  there- 
of be  extended;  that  In  so  doing  the  finances 
of  the  compai^  wonld  be  In  such  condition 
that  all  purchases  thereafter  could  be  made 
for  cash  and  al]  bills  discounted,  thereby 
making  a  great  saving  to  the  company. 
Relying  npon  such  representations  the  ap- 
pellants Joined  with  the  defendanta  In  an 
order  directing  said  Kelsey  to  secure  a  loan 
of  $10,000;  that  thereafter  said  Kdsey  be- 
came Ul  and  unable  to  attend  to  said  matter, 
and  tbat  said  NIeukirk  and  others  nego- 
tiated a  loan  of  $16,000^  which  loan  was  se- 
cured mortgage  on  the  company's  prop- 
erty; that  said  loan  was  to  be  paid  monthly 
In  payments  of  $1,000;  that  four  of  said 
monthly  paymente  only  had  been  made; 
that  all  other  of  said  monthly^  payments  are 
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now  past  due  tanA  remain  mqwld;  that  nM 
meiAdife,  Instead  of  conducting  aald  Inid- 
Beak  upon  a  cash  basis  In  the  pnrdiaBe  of 
goods,  has  so  managed  and  conducted  the 
Iraslneas  that  said  company  now  owes 
$11,000  for  goods  pnrcbased,  wbleh  amount 

overdue;  that  said  Nieuklrk  and  Altha 
B.  Kelaey,  In  fnrtherance  of  the  consptiacy. 
transfored  to  Altha  B.  Kelsey,  daughter  of 
Altha  B.,  wlOiont  condderatlon,  a  number 
<Hf  the  shares  of  the  capital  sto<jlc  of  said 
company,  and  so  transferred  to  the  said 
eerage  Nichoto  five  shares  of  the  capital 
stoA  thereof;  that  said  transfers  were 
made  for  the  sole  and  onlj  purpose  of  en- 
abling said  Kels^  and  Nichols  to  become 
directors  of  said  cmnpany  that  they  might 
aaslst  NleuUrk  and  Altha  B.  Kelsey  In  said 
eonq>lracy;  that  at  the  annual  meeting  of 
tite  stoddioldav  on  the  16th  of  January, 
IMS,  the  plaintiffs  and  Altha  B.  Kelsey 
were  elected  directors  of  said  company,  but 
tiiat  aald  NtenUi^  Altha  B.  and  Altha  R. 
Kelsey  and  Nichols,  In  furthenuce  of  said 
conspiracy  and  after  said  election  and  with- 
out further  ballots  being  takw,  during  a 
recess  of  said  meeting  and  in  pursuance  of 
aaid  conspiracy,  did  fraudulently  and  nnlaw- 
fnlly  remore  four  of  tba  ballots  which  had 
been  east  prior  to  eald  recess,  and  In  their 
place  substituted  other  .ballots^  and  that 
said  ballots  were  counted  by  said  defmdant 
on  tiie  accmnnlated  plan;  that  by  reason 

Bsld  finiudulwt  chan^  of  said  ballots 
the  defendants  NIeuldrk,  Kels^s,  and  Ntch- 
ols  were  dedared  tiected  as  directors  of 
said  company  In  fMud  of  aald  company  and 
of  the  rights  of  plaintiffs.  That  after  said 
fraudulent  election  the  four  pwsons  men- 
thmed  elected  said  Nlei^rk  president,  Altha 
B.  Ktisey  Tlce  president,  and  George  (X 
Nichols  secretary  and  treasurer  of  said  cor- 
poration; that  no  meeting  of  the  board  of 
directors  has  been  bdd  since  the  annuel 
meeting  of  January,  1905;  that  no  monthly 
statement  of  the  financial  condition  ot  the 
company  has  been  rendered  i^nce  said  an- 
nmul  meeting,  and  none  was  made  at  that 
time;  and  that  said  defendants  had  reltused 
to  make  such  report,  In  violation  of  the 
bylaws  ttt  the  company,  ^at  NleuUrk 
had  taken  from  said  company  the  sum  of 
$1,800  toe  one  year's  service  as  president  of 
the  company;  that  said  fraudulently  elected 
officers  have  conspired  together  ta  dtfraud 
the  appellants  and  othor  stockholders  of  any 
and  an  profits  of  said  business,  and  have 
fraudulently  denied  the  plaintiffs  and  other 
stockholders  from  all  knowledge  or  partld- 
patioB  In  the  conduct  of  such  business;  that 
In  furtherance  of  such  conqilracy  said  de- 
fendants have  paid  to  themselves  and  their 
favorites  salaries  way  beyond  the  value  of 
the  servicea  rendered  by  than  to  the  said 
cmnpany,  In  order  to  consume  the  pn^ts 
and  substance  of  the  said  company;  that 
while  the  business  6t  the  said  company  now 
and  tat  several  months  last  part  is  less 


tlun  onfr-thlrd  of  the  busfness  done  said 
ennpany  before  fbe  Incompetent  manage- 
ment ot  Nieuklrk  and  the  other  d^endanta, 
they  have  continued  to  empl<^  an  unneces- 
sary Cnrce  to  conduct  the  buslnesa  of  said 
company,  and  have  Increaaed  tbe  salaries 
of  tbe  said  Kelseys  end  Nichols,  an^  that 
the  affairs  of  the  company  have  been  so 
recklessly,  fraudulently,  and  Incompetently 
managed  that  the  salary  expense  thereof 
ranges  from  f722  to  $959  per  month,  and 
that  the  total  expense  of  conducting  the 
business  Is  ftom  $1,100  to  $1,^  per  month,  ■ 
and  that  the  average  monthly  sales  do  not 
exceed  $5,000  per  mtmth;  ttiat  to  give  the 
Impresrion  of  doing  a  large  bmlness,  credit 
Is  Indlsctimlnatdy  extended  to  people  ot 
little  <a  no  financial  reqctonslblUty,  and  ac- 
counts of  long  standing  are  left  uncollected 
BO  that  about  two-thirds  ot  the  total  out- 
standing bins  of  said  company,  aggregating 
upward  of  $20,000,  are  uncollectible,  and 
that  said  misconduct,  mismanagement  and 
extravagance  In  the  Affairs  of  said  com- 
pany are  dellberatdy  and  Intentionally  made 
on  tbe  part  of  said  Nieuklrk,  and  in  further- 
ance of  a  purpose  and  consplncj  to  dlvMl 
tbe  funds  and  apply  the  assets  to  thelt  own 
benefit^  whereby  plaintiffs  are  defniuded, 
and  tlw  seid  company  Is  In  Imminent  dai^ 
ger  of  becoming  Insolvent  If  It  Is  not.  In 
fact  fdready  so;  that  stdd  $8,000  of  common 
stock  was  to  become  the  property  of  the 
stO(ikholders  in  tbe  event  Kdsey  failed  to 
collect  or  pay  outstanding  accounts,  aggre- 
gating over  $2,800,  and  that  aaid  stoA  was 
fraudulently  Issued  hy  said  Ktisey  and  as- 
signed to  the  defendant  Altha  B.  Kelsey, 
and  that  said  aceonnts  have  not  been  col- 
leeted  and  have  been  fraudnlently  charged 
to  the  accotint  of  said  O.  R.  Kelsey  months 
after  his  death,  and  Uiat  the  same  were 
uncollectible  from  his  estate,  and  that  said 
accounta  were  so  charged  for  the  purpose  of 
consummating  tiie  conspiracy  to  defraud 
plaintiffs  and  said  stockholders  of  the  $5,000  ' 
worth  of  common  stot^;  that  on  October 
81,  1004,  said  Altha  B.  Kels^  owed  aald 
company  tbe  sum  of  $768.14  on  account,  and 
had  the  same  traiaferred  to  the  account  of 
a.  R.  Eeteey,  deceased;  tiist  said  transfer 
was  caused  to  be  made  by  tbe  said  Nieuklrk, 
K^seys,  and  Nichols  with  the  full  knowl- 
edge that  said  0.  Ro^Kelsey  was  dead  and 
had  left  no  estate,  and  that  said  account 
was  utteriy  worthless  as  an  account  against 
his  mid  estate;  tiiaf  said  transfer  was 
made  expressly  for  defrauding  plalntiffB 
and  other  atockholdera  out  of  said  sum  of 
$758.14;  that  aald  Altha  K  Kelsey  now 
disclaims  said  debt  and  obllifftion  and  r^ 
fuses  to  pay  the  same;  that  no  redress  can 
be  obtained  by  plaintilfs  In  an  action  In  tbe 
name  of  the  corporation,  as  Its  officers  and 
directors  are  parties  to  and  direct  bene- 
ficiaries of  the  fraud  practiced  upon  plain- 
tUCe^  and  they  neglect  and  refuse  to  require 
said  Altha  B.  Kelsey  to  pay  said  sum  or 
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any  part  thraeof  or  to  require  her  to  asslgii 
and  transfer  to  the  company  said  $5,000 
worth  at  common  stodc  so  frandolently  ac- 
quired by  hw;  that  prUa:  to  the  oz^nlza- 
tlon  of  the  aald  corporation,  as  an  Induce- 
ment and  protection  to  the  ovmea  and  hold- 
ers of  the  said  preferred  stock.  It  was  under- 
stood and  agreed  by  and  between  them  and 
■all  owners  of  stodc  tiiat  the  holders  of  pre- 
ferred stock  should  have  the  privilege, 
power  and  aothority  to  elect  this  secretary 
and  treasurer  and  to  fix  his  salary,  and  to 
.that  end  a  by-law  was  adopted  as  follows: 
"The  office  of  secretary  and  the  office  of 
treasurer  may  be  held  by  the  same  person 
both  offices  to  be  filled  and  the  salary  fixed 
by  a  majority  rote  of  the  preferred  stock- 
holders at  ttte  time  of  the  stockholders*  an- 
nual meeting:  He  or  they  sball  hold  the 
office  for  one  year.  In  case  of  a  vacancy 
by  resignation,  disqualification  or  removal, 
the  vacant^  Is  to  be  filled  in  the  same  man- 
ner as  the  election.^  That  at  the  annual 
meeting  of  the  stockholdw  in  JTenuary, 
3905,  Nleuklrk,  Kelseys,  and  Nichols,  repre- 
senting all  the  common  stock  and  a  very 
small  mlnorl^  of  tiie  preferred  stock, 
against  the  will  and  wmiout  the  authority 
or  consent  of  the  Iwlders  of  the  majority  of 
the  preferred  stock,  in  furtherance  of  said 
conspiracy  and  In  fraud  of  plaintiffs,  so 
amended  said  by-law  as  to  deprive  the 
holders  of  preferred  Btock  from  so  selecting 
the  secretary  and  treasurer  and  that  under 
such  amended  by-law  and  In  pursuance  of 
the  fraudulent  purpose  aforesaid,  voted  for 
and  dected  or  pretended  to  elect  said  Nich- 
ols secretary  and  treasurer,  and  thereafter 
employed  him  as  a  bookkeeper  at  a  salary 
of  flOO  per  month;  that  on  account  of  the 
unMendly  feeling  existing  between  Nleu- 
klrk and  the  board  of  directors  caused  by 
the  mismanagement  and  misconduct  of  the 
Bald  Nleuklrk,  Kelseys,  and  Nichols,  and 
because  of  tlw  inexperience  of  said  Nleu- 
klrk and  his  ^travagant  management  In 
the  c<mdnct  of  the  said  buslneni,  the  capi- 
tal stodc  of  said  comiMuy  is  becoming  Im- 
paired uid  endangwed.  and  that  said  coi^ 
poration  is  in  imminent  danger  of  Insol- 
vency, and  unless  protected  by  order  of  the 
court  will  become  entirely  valueless;  that 
plaintiff  lias  no  plain,  Bp^eOy,  and  adequate 
remedy  at  law. 

The  forcing  Is  the  Substance  of  the  al- 
l^tlons  of  the  complaint,  none  of  which  are 
deniedl^therespimdents.  Thatbelngtnie,we 
think  the  allegations  amply  sufficient  to  war- 
rant the  court  in  aK>olntlng  a  recover,  ^e 
utter  Incompetmcy  of  Nleuklrk  Is  shown.  A 
conspiracy  Is  shown  to  exist  between  him  and 
other  of  the  directors  to  loot  said  corporation 
of  all  its  profits  In  the  mercantile  bnelness  and 
of  the  profits  of  the  company.  Under  his 
management  large  debts  have  accrued  against 
the  am^Loy  and  omtrary  to  the  order  of 
the  bmrd  of  directors.  Salaries  of  the  offi- 
cers and  of  the  unpJoyte  have  been  Increasedf 


and  employes  not  required  by  the  business 
retained  on  the  pay  roll.  The  business  ot 
the  company  has  decreased  from  (15,000  'a 
month  to  about  $&,000.  Gre^t  has  beeia  In- 
discriminately glv^  to  the  amount  of  abont 
$20,000,  much  of  which  Is  absolutely  worth- 
less. Stock  that  belonged  to  said  company  has 
been  fraudutently  issued  to  the  Eels^  fiuni- 
ly. .  A  good  account  of  $758.14  against  Altha. 
B.  Kelsey  has  beea  transf^red  gainst  a 
deceased  man  who  left  no  estate  in  fraud 
of  the  rlgbte  of  the  8to(&h(ridra«,  It  appean 
that  mon^  was  paid  for  the  preferred  stock, 
and  a  by-law  was  adopted  giving  the  stodc- 
holders  lioldlng  tbe  preferred  stodE  the  right 
to  elect  the  secretary  and  treasurer.  This 
was  fraudol«itly  amended  by  said  Nleuklrk 
and  bis  co-GCNospirators  so  as  to  pormlt  tbe 
secretary  and  treasurer  to  be  elected  by  them- 
selves and  against  the  intereste  of  the  atod^* 
holders  who  held  the  pref^red  stodc,  and  It 
Is  admitted  that  If  said  corporation  is  not 
already  Inaolvoit,  tlut  hut^vency  starra  it 
in  the  face.  Notwithstanding  all  of  those 
undenled  allegations,  it  to  contended  by  coun- 
sel for  respondoite  that  auffldent  Is  not  al- ' 
leged  to  wfurant  a  court  of  eqidty  In  grant- 
ing a  receiver,  and  that  tbe  appellants  have  a 
plain,  speedy,  and  adequate  remedy  at  law. 
If  the  complaint  Aoea  not  contain  all^atlons 
Buffldoit  to  warrant  the  appointmoit  of  a 
recover.  It  would  be  most  difficult  to  make 
allegations  snffldent  for  that  purpose.  Under 
the  provisions  of  subdlvislona  6  and  9  ot 
section  4329,  Rev.  St  1S87,  tbe  ai^Dlntment 
of  a  receiver  to  authorized  where  a  corpora- 
tion to  Insolvent  oi  in  imminent  dangw  ot 
insolvency,  and  also  In  all  othw  cases  whwa 
receivers  have  heretofore  been  appointed  by 
the  usages  of  courts  of  equity.  Tbe  allega- 
tions are  amply  sufficient  to  show  that  said 
corporation  to  grossly  misman^^  and  to  In 
immlnent.dang«  of  insolvency. 

In  GiblM  V.  Morgan,  72  Pac.  732,  section 
4329,  Rev.  St  18S7,  this  court  held  that  upon 
proper  application  a  receiver  would  be  ap- 
pointed for  a  corporation  poidoite  Ute.  Tbe 
court  said  In  that  case:  "As  far  as  possible 
courts*  of  equity  should  adapt  their  practice 
to  the  existing  conditions  of  the  business 
world  and  apply  their  Jurisdiction  to  the 
changed  conditions  and  cases  artetng  thoe- 
under,  and  should  not  too  strictly  adhere  to 
forms  and  rules  established  under  dlffwent 
circumstances  and  decline  to  administw  Jus- 
tice and  enforce  righto  tar  which  there  Is  no 
other  remedy."  The  Supreme  Court  of  'Mask- 
tana.  In  State  v.  Second  Jndldal  Gourt,  89 
Paa  316,  48  Am.  St  Re^  682,  29  L.  B.  A. 
892,  under  a  statute  Identical  with  section 
4829,  held  that  the  court  had  Jurlsfficlion  to 
appoint  a  receiver;  and  that  court,  referring 
to  the  Frendi  Bank  Case,  63  OaL  KSO,  says: 
"In  the  Gailfomla  case  an  important  elonent 
in  the  dectoion  as  It  aippears  was  that  the  sgn 
polntment  of  a  receiver  acted  aa  a  dlssolutioa 
ot  the  corporation."  end  says  fwtber:  "The 
receiver  is  not  to  wind  up.  the  c(H^ratl<m 
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onder  his  appointment;  be  Is  slmpl;  to  man-  i 
age  the  affalrg  of  tbe  same  while  charges  of 
the  most  outrageous  frauds  of  the  managers 
and  officers  are  being  Investigated  In  the  trial 
of  the  action."  So.  In  the  case  at  bar,  the 
appointment  of  a  receiver  does  not  act  as  a 
dissolution  of  the  corporation.  The  receiver 
would  only  manage  the  affairs  of  the  corpo- 
ration during  the  investigation  of  the  charges 
of  the  conspiracy,  incompetency,  and  fraud. 
In  Smith  Ml  Receiverships^  I  22C,  it  Is  stated: 
*^ha«,.npon  application  of  a  stocftholder, 
It  is  shown  that  the  directors  and  officers 
of  the  corporation  are  mlsmani^ng  its  af- 
fiiirs  as  fw  their  own  personal  advantage 
and  gain,"  a  zecelver  will  be  appointed  and: 
"Where  tbe  majortty  stockholders  are  clear]; 
Tlolatliv  tbe  chartaed  rights  of  the  mlnor^ 
Ity  and  patting  tbtir  Interests  In  Imminent 
OaDgee,"  a  receiver  will  be  ai^lnted.  In 
aeetlm  228  it  Is  said:  "Where,  however,  tbe 
ocndnct  of  tbe  officers  of  n  corporation  is 
satlsftwtnrlly  eetabllabed  as  frandnlent,  It 
Is  not  only  proper,  but  it  Is  the  duty  of  tiie 
oonrtto  wrest  from  tucb  officers  tbe  manage- 
ment of  the  company  and  place  the  company 
In  tbe  diwqte  of  a  recelvei^'*  In  Gilbert  r. 
Bemolds,  61  UL  016.  it  is  held  that  If  posses- 
sioa  of  tbB  defondants  Is  obtained  tq^  fraod, 
or  that  the  Income  Is  In  dangw  of  loss  from 
neglect,  waste,  or  misconduct,  a  receiver 
will  be  an>olntea  upon  proper  arollcation; 
and  la  Be  Lewis,  S2  Kan.  660.  85  Paa  287, 
that  tbe  mismanagemoit,  diverting  of  fnnds. 
upptyiiig  assets  to  the  benefit  of  t^cers,  are 
gronnds  for  a  "receiver.  See  Sidn^  Sterma 
et  aL  T.  South  Ogdui  Land.  Bl^.  A  Imp.  Co^ 
14  Utab,  232.  47  Paa  81.  In  Fonca  MUI  Co^ 
T.  Mikes^ll.  66  Neb.  96;  76  N.  W.  46.  it  was 
bflid  that  a  receiver  would  not  be  appointed 
merely  because  of  dUteraice  of  opinion  be- 
tween officers  or  holders  of  the  majority  of 
On  stodc  as  to  pr(q>er  policy  of  mana^ng 
tbe  oiwporate  affairs,  bnt  that  one  would  be 
appointed  when  It  was  shown  that  tbe  officers 
and  the  holders  of  a  majority  of  the  stock 
■re  frandulently  managing  the  onporate 
bnalnesB,  converting  tbe  property  to  ttieir 
individual  use,  and  abusing  tbelr  powm  to 
the  injury  of  the  other  stockholders.  Miner 
T.  Ice  Co..  9&  Bflch.  97,  63  N.  W.  218.  17 
Ii.  B.  A.  41%  was  a  case  something  like  the 
one  at  bar,  and  furnishes  an  Instance  of  a 
gross  abuse  of  tbe  trust  It  is  there  h^ 
that  tbe  law  requires  <tf  tbe  manager  the  u^ 
most  good  falUi  In  the  control  and  manage- 
ment of  the  corporation  as  to  the  minority. 
Tbe  court  said:  "It  IS  the  essence  of  the 
trast  that  It  shall  be  so  managed  as  to  pro* 
dnce  far  each  stocAbolder  the  best  possible 
returns  for  his  Investment  The  trustee  tias 
80  far  absorbed  all  returns."  So,  In  the  case 
at  bar,  It  is  shown  that  Nieuklrk  and  his 
favorites  have  not  only  absorbed  all  of  the 
returns,  but  are  about  to  wreck  tbe  company. 
See  Clark  &  Marshall  on  Corporations,  fi  65di 
In  Haywood  r.  Lincoln  Lumber  Co.,  64  Wis. 
639^  26  N.  W.  184^  the  court  holds  that  a 


I  receiver  may  be  appointed  wben  the  affairs 
of  a  corporation  are  l>eing  mismanaged  and 
its  assets  be  in  danger  of  being  lost  to  the 
stockholders.  Tbe  rl^ts  of  a  majority  of 
the  board  of  dlrectonr  or  a  majorl^  of  the 
stodcbolders  to  loot  and  mismanage  the  busi- 
ness of  the  corporation  la  not  protected  by 
our  law  simply  because  It  Is  a  awporatlon. 
Such  rights  are  no  more  iwotected  to  a  corpo- 
ration than  they  are  to  a  partnor  of  a  co- 
partnOTshlp,  In  this  age  of  trusts  and  corpo- 
rations, the  managers  timeof  must  be  held 
to  as  strict  an  accountability  for  the  fair  and 
honest  conduct  of  the  bushuss  as  a  partner 
conducting  the  business  of -a  partnwshlp. 

The  allegations  of  the  complaint  require 
the  amiolntment  of  a  recdror,  and  the  Judge 
erred  In  not  appointing  ona  His  action  In 
refnsiog  to  appoint  a  receiver  la  reversed^ 
and  the  cause  remanded,  with  directions  to 
appoint  one.  Costs  «f  this  appeal  are  award- 
ed to  appellantSL 

STOGKSLAGEB.  a  J.,  cfmcnra.  AHV 
SHIBb  J«  expresses  no  opinion. 

On  Rehearing. 

BTOGKSLAOBE,  a  J.  tteqpondents  In 
tiiis  ease  filed  their  petition  for  what  is 
tmned  a  limited  rehearing,  **witb  a  view 
the  correction  of  what  we  think  Is  an  error 
in  the  m6ee  of  the  court  directing  that  a 
receiver  be  appointed,  and  aak  that  said 
order  be  modified  to  pormlt  reepondenta  to 
answer  tiw  complaint  In  said  cause  and  deny 
die  auctions  of  said  complaint,  to  the  end 
that  complete  Justice  may  be  done."  So  says 
the  petitioner.  Again  It  Is  said:  *%e8p(nid- 
ents  now  stand  ready,  kdA  at  all  times  have 
stood  ready,  to  show  tbe  falsity  of  all  the 
allegations  of  tbe  conqilaint  upon  wblcb  a 
receiver  Is  asked  to  be  an^cdnted.  ezc^  the 
llablUly  to  Insolvency,  and  to  show  that  said 
liability  is  caused  by  the  wrongful  acts  of 
tbe  appellant"  As  abown  by  the  complaint 
In  this  action,  the  sidwtancs  of  whl<Si  Is  em- 
bodied In  tbe  opinion,  a  nmnber  of  reasons 
were  enumerated  why  a  receiver  should  be 
appointed  to  take  tbare^  of  the  property  of 
this  corjwratlon  and  preserve  It  from  waster ' 
and  wbetber  a  direct  charge  of  Insolvauy 
was  all^^ed  or  not,  the  allflgatUma  were  suf- 
ficient to  show  that  tbe  ultimate  result  of 
tbe  management  would  be  Instdveocy.  Tb»e 
auctions  were  utst  by  a  domurrer.  wfal^ 
was  sustained  by  the  teamed  trial  Judge; 
bnt  thla  court  was  of  the  i^lnion  that  the 
sbowii^  was  suffldeat  -to  warrant  tbe  ap- 
pointment of  a  recover  undw  tbe  provisions 
of  subdivision  6  of  section  4S29,  Bev.  St 
1887.  It  says  a  receiver  may  be  appointed 
"when  a  corporation  has  been  dissolved.  1» 
insolvent,  or  In  Imminent  danger  of  Insol- 
vency or  has  forfeited  its  corporatloa  rights."' 
Learned  counsel  for  respondents  says  that 
his  time  was  too  limited  to  prepare  an  answer 
and  meet  the  issue  at  tbe  time  the  applica- 
tion was  set  ft»r  bearing.  Beyond  doubt  an. 

Digitized  by  Google 


85  PACIFIC  RBPOETBE. 


application  for  an  extension  of  time  In  which 
to  prepare  his  answer  would  have  been  grant- 
ed by  the  lower  court,  and  the  allegations  of 
insnfSclency,  incompeteocy,  with  other  more 
serious  and  far-reaching  charges,  were  of  a 
nature  that  should  have  beaa.  met  by  a  posi- 
tive denial  otb»-  than  by  demurrer,  which. 
In  effect,  admits  the  truth  of  the  allegation, 
but  denies  that  the  plaintiff  la  entitled  to 
the  relief  demanded.  As  to  respondents' 
right  to  answer  In  the  lower  conrt  now,  this 
court  has  nothing  to  say;  that  right  ]»  gorera- 
ed  by  statute. 

We  find  no  merit  In  the  petition,  and  It  la 
denied. 

SUUilVAN,  J.,  coneoni. 


<U  Idaho.  190) 

WOOD  V.  BRODERSON. 
(Supreme  Court  of  Idaho.  March  12,  1906.) 

1.  TBIAL— FlSDlNGB— PaXIUBK  TO  FIND. 

Where  the  court  fails  to  find  oo  all  the 
materiaJ  issues  made  by  the  pleadings,  the 
jnd^ent  will  be  rarersed,  unless  a  finding  upon 
such  issues  would  not  affect  the  judgment  en- 
tered. 

(Ed.  Note. — For  cases  In  point,  see  Tot  46, 
Cent  Dig.  Trial,  S8  &40-945.] 

2.  Same— SuFFiciEHCT  of  Findinq. 

The  following  finding  held  insufficient  to 
support  a  judgment,  to  wit:  "That  all  the  is- 
sues of  fact  raised  by  tlie  pleadings  in  this  case 
are  hereby  found  and  decided  in  favor  of  the  de- 
fendant and  against  plaintiff." 
8.  Samb— Necessitt  fob  Finding. 

The  Issnea  made  by  the  pleadings  held 
sufficient  to  require  a  finding  upon  the  rate  of 
commission  to  be  paid. 
4.  Bbokess— Right  to  Coiucission. 

Where  a  party  mploys  a  real  estate  broker 
to  sell  a  piece  of  real  property  at  a  stipulated 
price,  and  the  broker  procures  a  purchaser  who 

EQrcbases  the  property  at  that  price,  the  broker 
t  entitled  to  his  commission  therefor. 
[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  S§  85-89.] 

6.  SAHB^Acnon  FOB  CoMuissions  — Evi- 
dence. 

Held,  In  this  case,  that  there  Is  not  a  sub- 
stantial conflict  In  the  evidence,  such  as  to 
bring  it  within  the  rule  that  where  there  is  a 
substantial  conflict  in  the  evidence,  the  findings 
of  the  court  will  not  be  disturbed. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Canyon 
County ;  Frank  J.  Smith,  Judge. 

Action  by  A.  E.  Wood  against  Claus  F. 
Broderson.  Judgment  for  d^endant,  and 
plaintiff  appeals.  Reversed. 

RIdiaida  ft  Haga,  for  appellant.  T.  D. 
Gahalan,  for  respondent 

SULLIVAN,  J.  This  action  was  brought  to 
recover  a  commission  of  $700  for  services 
rendered  in  selling  for  the  plaintiff  40  acres 
of  land,  situated  near  the  town  of  Payette, 
Canyon  county,  for  the  sum  of  914,000.  The 
complaint  sets  out  two  causes  of  action ;  one 
on  contract,  and  the  other  on  quantum  meruit. 
It  Is  alleged,  amon^  other  things,  in  the  first 
cause  of  action,  that  the  plaintiff  was  a  real 


estate  agent,  and  on  or  about  the  1st  of  Jan- 
uary, 1903,  defendant  employed  him  to  sell 
a  certain  40-acre  tract  of  land  situated  near 
the  town  of  Payette,  and  promised  to  pay  the 
plaintiff  for  services  rendered  In  securing  a 
buyor  for  the  same  a  commission  of  5  per 
cent  on  the  purchase  price  thereof;  that 
plaintiff  after  being  so  employed  expended  a 
considerable  sum  of  money  In  advartlsing 
said  real  estate,  and  In  taking  persona  oat  to 
view  the  tame,  and  that  through  such  serv- 
ices and  efforts  a  sale  of  said  premises  was 
made  on  or  about  the  6th  of  Octob^,  190&; 
that  thereupon  defendant  became  Indebted 
to  the  plaintiff  In  the  sum  of  |700.  And  as  a 
second  cause  of  action  the  plaintiff  alleges 
that  while  engaged  as  a  real  estate  agent  and 
broker,  the  plaintiff  performed  services  for 
the  defendant  at  defendant's  instance  and  re- 
quest In  effecting  a  sale  for  defendant  of  a 
certain  40-acre  tract  of  land  belonging  to  the 
defendant  and  situated  near  the  town  of 
Payette;  that  plalntlfE  eqiended  considerable 
sums  of  mon^  In  advertUdng  said  lanA  for 
sale,  and  taking  peramis  oat  to  Inspect  the 
same,  and  that  through  hla  services  And  tf- 
forts  a  sale  of  sal^  premises  was  made  od  the 
5th  day  of  October,  190S.  for  the  sum  of 
S14,000 ;  that  plaintiff's  services  were  reason- 
ably worth  1700,  which  at  the  time  of  the 
sale  defendant  undertook  and  promised  to 
pay,  but  no  part  thereof  has  been  paid,  al- 
though payment  of  the  same  has  been  de- 
manded by  the  plaintiff.  The  prayer  is  for 
$700  damages,  with  interest  and  costs.  The 
defendant  by  his  answer  specifically  denies 
the  allegations  of  the  complaint  and  In  his 
second  defense  sets  up  a  contract  entered 
Into  on  or  about  the  10th  day  of  April,  where- 
by plaintiff  was  to  receive  2^  per  cent  com- 
mission for  the  sale  of  the  lands  in  question 
and  adjoining  land  at  $250  per  aci«,  and 
avers  that  no  sale  was  made  thereunder.  De- 
fendant then  sets  up  a  second  contract  enters 
ed  into  about  the  ISth  of  Septembo-,  1903, 
wb^by  the  plaintifl  was  to  sell  the  40-acre 
tract  that  was  subsequently  sold  for  |14,000 
at  a  commission  of  2^  per  cent,  but  alleges 
that  the  defendant  withdrew  the  land  from 
sale  on  the  29tb  of  September,  Informing  the 
plaintiff  at  that  time  that  the  land  was  do 
longer  for  aale.  Both  of  said  contracts  were 
oral.  Judgment  was  entered  for  the  d^end- 
ant  and  a  motion  for  a  new  trial  was  over- 
ruled. This  appeal  ts  from  the  judgment 
and  said  ordet. 

The  failure  of  the  court  to  find  upon  all  the 
issues  raised  in  the  pleadings  is  assigned  as 
error,  as  well  as  the  insufficiency  of  the  evi- 
dence to  Justify  the  findings  and  declsl<m  of 
the  conrt  As  to  the  first  assigned  error: 
It  is  clear  that  the  court  failed  to  find  upon 
all  of  the  material  Issues  raised  by  the  plead- 
ings. The  issue  of  the  employment  of  ap- 
pellant to  sell  the  real  estate  described  In  the 
complaint  is  found  in  favor  of  appellant,  but 
falls  to  find  the  amount  or  per  cent  of  com- 
mlssion  to  be  paid  for  such  services.  It  li 
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alle^  In  the  first  cause  et  action  tbat  re- 
spondent agreed  to  pay  6  per  cent  on  the 
purchase  price  of  said  land  as  commlssloo. 
while  respoDdeot  averred  In  hla  answer,  and 
testified  on  the  trial,  that  It  was  2%  per  cent:, 
and  the  court  failed  to  find  npcm  that  Issue. 
It  was  alleged  In  the  complaint  that  the  ap- 
pellant expended  considerable  money  In  ad- 
■vertlsing  said  real  estate  f<H*  sale,  and  In 
taking  persons  out  to  view  It  for  the  purpose 
of  buying.  Those  allegadons  were  denied  by 
the  answer,  and  the  court  failed  to  make  a 
finding  thereon.  The  respondent  averred  In 
his  answer  that  the  first  contract  with  ap- 
pellant was  to  terminate  on  July  1, 1908,  and 
the  court  failed  to  find  on  that  iaane.  As  an 
affirmative  defense  the  respondent  averred 
a  contract  entered  Into  with  appellant  on  the 
15th  of  September,  1903,  for  the  sale  of  said 
land,  and  avers  that  said  contract  was  to 
continue  for  one  week  only.  This  defense 
Is  significant  and,  as  I  view  It,  has  an  im- 
portant bearing  on  this  case,  as  It  is  averred 
that  said  land  was  listed  with  appellant  for 
sale  at  ?14,000,  the  very  price  that  respond- 
ent sold  the  land  for  on  the  5th  of  October, 
1903,  to  a  purchaser  introduced  to  him  by  ap- 
pellant But  it  Is  contended  by  counsel  for 
respondent  that  appellant  did  not  "Introduce" 
the  purchaser  to  respondent.  In  such  trana- 
actlons  as  this  the  formal  Introduction  re- 
quired In  polite  society  la  not  absolutely  nec- 
essary. It  is  sufficient  If  tte  appellant  pro- 
cured the  purchaser.  The  court  failed  to 
And  on  this  affirmative  defense,  although  tt 
was  a  clear  cut  issue  and  considerable  testi- 
mony received  thereon.  As  late  as  September 
29th,  only  seven  days  before  the  sale,  re- 
spondent avers  In  his  answer  that  he  asked 
appellant  If  he  had  yet  found  a  purchaser  for 
said  land,  when,  according  to  the  averment 
In  bis  answer,  the  contract  which  was  to 
continue  for  a  week  only,  had  «EpIred  on 
September  22d.  Why  ask  that  question  on 
that  date,  if  the  contract  had  been  terminated 
seven  days  before?  An  Issue  was  made  as 
to  the  amount  of  commlaslon  to  be  paid  In 
case  of  a  sale,  and  also  as  to  whethOT  the  re- 
spondent withdrew  from  sale  the  land  In 
question  on  September  29th,  and  terminated 
the  contract  between  them,  and  the  court 
failed  to  make  findings  thereon. 

The  fourth  finding  Is  apparently  a  very- 
sweeping  one,  and  is  as  follows :  "That  tte 
plaintiff,  under  said  employment  never  sold 
defendant's  said  land,  nor  any  part  thereof, 
to  any  person,  nor  did  the  plaintiff  ever  notify 
the  defendant,  or  his  agent  that  he  had  sold 
said  property,  or  any  part  of  the  same,  for 
any  sum  at  all,  or  that  he  had  found  a  pur- 
chaser for  said  land,  or  any  part  thereof,  at 
any  price  or  sum,  nor  did  plaintiff  ever  pre- 
sent a  purchaser  to  the  defaadant*'  When 
analyzed,  this  finding  does  not  meet  the 
Issues.  While  It  Is  there  found  appellant 
"never  sold  defendant's  land,"  nor  '"notify  the 
defendant  or  his  agrait  that  be  had  sold  said 
property,  *  *  *  or  that  he  had  found  a 


purchaser  for  said  land,  •  •  •  nw  did. 
plaintiff  ever  presmt  a  purchaser  to  the  de- 
fendant" as  nnder  tibe  ISBoea  ai^)eUant  to 
earn  hla  commission  was  not  required  to  "sell 
said  land"  nor  formally  "notify"  the  defend- 
ant that  he  had  sold  the  same  or  that  he  had 
found  a  purchaser  or  "presented"  a  purchaser 
to  respondent  It  was  sufl^ent  If  the  appe- 
lant found  a  purchaser,  showed  him  the  land 
and  explained  Its  desirability  as  a  purchase, 
and  was  Instmmental  in  making  the  sal& 
No  formal  Introduction  ot  the  purchaser  to 
ftw  owner  was  necessary,  and  no  formal  no- 
tification was  required,  but  the  evidence  deai^ 
ly  shows  that  appellant  gave  respondent  the 
name  of  the  pnrchaser,  and  he  testified  that 
a  Mr.  Wells  in  the  ^ploy  of  appellant  In- 
troduced him  to  reqwndent  Said  finding  is 
equivocal,  evasive,  and  doea  not  squarely 
meet  the  issues.  The  rule  Is  well  established 
in  this  state  that  when  the  court  falls  to  find 
on  all  of  the  material  Issues,  the  Judgment 
will  be  reversed,  unless  a  finding  thereon 
either  for  or  against  the  successful  party 
would  not  affect  the  Judgment  entered.  Tage 
V.  Alberts.  2  Idaho  (Hash.)  271,  13  Pac.  19; 
Standley  v.  Flint  (Idaho)  79  Pac.  815;  Car^ 
son  V.  Thews,  2  Idaho  (Hash.)  17G,  9  Pac 
605;  Bowman  v.  Ayers,  2  Idaho  (Hasb.)  305, 
13  Pac.  340 ;  Halght  r.  Tryon,  112  Cal.  4,  44 
I^c.  SIS.  This  rule  applies  to  all  material 
Issues  even  though  made  by  affirmative  de- 
fenses. In  2  Spelling  on  Appellate  Practice, 
.1  591,  the  author  says:  "It  la  Immaterial 
whether  the  Issue  arises  upon  allegations  In 
the  complaint  and  denials  hi  the  answer,  or 
upon  affirmative  defenses  pleaded  In  the  an- 
swer and  treated  as  denied  by  the  plaintiff.'* 
Reliance  Is  placed  upon  the  sixth  finding  by 
counsel  for  respondent  which  finding  Is  aa 
follows:  "That  all  the  Issues  of  fact  raised 
by  Uie  pleadings  in  this  case  are  hereby  found 
and  decided  In  favor  of  defendant  and  against 
the  plataitittL"  That  finding  at  once  suggests 
an  inqnliy  as  to  what  Issues  are  raised  by  the 
pleadings,  and  that  in  many  cases  la  of  no 
little  difllcalty  to  determine.  Take  the  case 
at  bar.  The  oonrt  below  may  have  concluded 
tbat  ttie  affirmatlTe  defense  set  up  In  the  an- 
Bwee  did  not  present  an  Issue,  while  this  court 
has  concluded  that  it  did  do  so.  Said  finding 
la  Indefinite,  and  not  a  anfllclent  finding. 
Johnson  t.  Squires,  68  Oal.  87.  It  is  difficult 
to  determine  from  the  finding  of  facts  the 
exact  poaitioa  of  the  trial  court  But  from 
the  record  we  Inf^  ttie  otnut  took  the  view 
that  said  land  was  not  sold  under  the  first 
agreement  between  the  parties,  and  aa  stated 
by  the  Judge,  "the  plalnttflhas  fiUled  to  estab- 
lish a  pr^nderanoe  of  the  evidence  that 
he  ever  notified  defeadant  that  he  had  a  pnr- 
chaser for  said  land  under  said  agreement" 
The  rule  does  not  require  a  formal  notifica- 
tion in  snch  a  matter.  It  ia  soffielait  If  plain* 
tiff  procured  the  pnrchaser.  And  the  Judge 
said:  "The  evidence  discloses  a  subsequoit 
agreement  made  In  Septonber,  1903,  but  d<>ea 
not  show  the  rate  of  oompoisattoi)  or  anx 
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agreement  In  regard  to  the  amount  of  com- 
penaation  plaintiff  was  to  receive  for  his  serv- 
ices In  selling  said  property.  The  evidence 
shows  clearly  that  the  plaintiff  pwfonned  cer- 
tain services  for  defendant,  but  there  Is  an 
absolute  failure  of  proof  aa  to  the  reasonable 
value  of  said  srarlces."  This  statement 
would  indicate  that  the  court  found  for  re* 
Bpondent  because  of  an  absolute  failure  to 
prove  the  value  of  the  services,  which  the 
court  conceded  the  appelant  had  performed. 
On  tlie  question  of  compensation  respondent 
avers  in  his  answer  that  be  stipulated  to  pay 
2^4  per  cent  commission  in  case  of  a  sal^ 
and  on  that  admission  tiie  appellant  was  en- 
titled to  Judgment  in  case  he  procured  the 
pnn^aser.  Witness  Cralnard  testified  that 
one  selling  a  farm  like  the  one  described  In 
the  complaint,  a  reasonable  commission  would 
be  6  per  ceat.  This  I  think  sufficient  to 
fix  tiie  commission  to  be  paid.  If  appellant  pro- 
cured the  pnrdiaser.  The  answer  of  respond- 
ent admits  that  the  land  was  listed  with  ap- 
pellant for  sale  In  April,  1903.  but  the  parties 
do  not  agree  as  to  the  time  the  contract  was 
to  continue  and  the  ctHnmisslon  to  be  paid  in 
case  of  a  sale.  The  respondent  contends  that 
the  contract  was  to  expire  on  July  1, 1003,  whlla 
the  appellant  contends  that  in  case  the  or- 
chard tract  was  not  sold  until  after  July  1st 
respondent  should  retain  that  year's  crop, 
and,  if  sold  before  that  date,  the  crop  was  to 
go  with  the  land. 

It  also  appears  tha^  after  the  Ist  day  of 
July,  the  ref^pondent  called  on  appellant,  and 
ur^d  htm  to  sell  said  land,  and  that  he  con- 
tinued to  advertise  the  same  and  show  it  to 
prospective  purchasers.  While  the  respond- 
ent testified  that  said  contract  was  to  termi- 
nate on  July  lat,  the  circumstance  of  his  call- 
ing on  the  appellant  repeatedly  after  that  date 
and  ui^ng  him  to  sell  said  land,  and  when 
a  purchaser  procured  by  appellant  went  to 
respondent  in  Septemt)er  he  did  not  protest 
.that  the  land  was  not  for  sale,  but  assisted 
the  appellant  In  showing  the  land  to  the  best 
advantage  by  furnishing  returns  from  the 
sale  of  fruit  and  arranged  for  the  purchaser 
to  go  through  and  examine  the  bouse  on  the 
premises.  If  the  place  was  not  for  sale  after 
the  Ist  of  July,  it  is  a  little  remarkable  that 
when  the  purchaser  called  on  him  on  the  15th 
of  September,  and  talked  with  him  In  regard 
to  the  purchase  of  the  property,  that  he  did 
not  then  and  there  inform  him  that  the  prcp- 
erty  was  not  for  sale.  It  further  appears 
from  the  record  that  the  appellant  found  a 
purchaser  for  said  land  at  $300  per  acre,  and 
when  he  informed  the  respondent  that  he  had 
found  a  purchaser,  respojident  asked  at  what 
prlc^  and  the  appellant  Informed  him  that 
It  was  at  the  price  of  $300  per  acre.  He  re- 
plied that  be  could  not  take  that  for  It  then, 
and  the  appellant  rolled  that  "It  was  a  pret- 
ty late  time  Uien  to  put  up  the  price."  The 
appellant  there  informed  the  respondent  that 


he  feared  the  raise  in  the  price  would  block 
the  sale ;  that  it  would  bar  the  sale.  It  was 
at  that  time  respondent  informed  the  appel- 
lant that  he  would  take  fl4,000  or  $350  per 
acre  for  said  land,  and,  after  appellant  had 
persuaded  the  purchaser  to  give  that  amount 
and  the  purchaser  informed  the  re^ndent 
that  he  would  take  it  at  that  price,  the  re- 
spondent testified  as  follows  in  r^rd  to  tint 
transaction :  "It  kind  of  surprised  me.  He 
told  me  he  would  take  It  914,000  cash,  so  I 
told  him  that  I  had  better  see  my  wife  about 
it  It  kind  of  frightened  me.  It  scared  toe.'* 
It  seems  from  the  evidence  that  the  respond- 
ent was  vadllating  and  scared  and  frightened 
whenev«  he  was  offered  the  price  that  said 
land  was  listed  for.  The  fnrdier  fact  that 
the  respondoit  testified  that  the  second  list- 
lug  of  the  property  for  sale  was  to  oontlnae 
only  for  a  week  from  the  15th  of  Sept«nber, 
and  thereafter  teetlfled  that  on  tbe  20th  of 
Septouber  he  told  the  appellant  tliat  "it  Is  all 
ofC,"  and  that  In  seven  days  thereafter  he 
sold  the  land  to  the  purchaser  procured  by  tbe 
aE^lant  for  $14,000  on  very  fevorable  terms 
as  to  deferred  paymrats,  would  at  least  go  to 
indicate  that  he  was  attempting  to  evade  the 
payment  of  a  commission  to  the  one  who  had 
procured  him  the  purchaser.  It  is  clear  from 
the  evidence  that  the  appellant  not  only  fur- 
nished a  purchaser  who  was  ready,  witling, 
and  able  to  buy,  but  did  buy  the  land  at  the  list- 
ed price.  At  the  time  of  the  sale  respondent 
for  some  reason  requested  the  purchaser  not 
to  Inform  the  appellant  of  the  sale,  apparently 
desiring  to  keep  It  a  secret,  and  keep  appe- 
lant in  Ignornnce  of  the  sale.  Considering 
all  the  facts  of  the  case,  and  the  statement  of 
the  respondent  that  the  power  to  sell  was  re- 
voked on  the  29th  of  September,  yet  in  the 
face  of  that  statement,  seven  days  thereaftw 
he  proceeds  to  sell  the  proper^  to  the  very 
person  whom  the  evidence  clearly  shows  was 
procured  by  the  appellant  is  at  least  very 
significant  Smith  v.  Anderson,  2  Idaho 
(Hash.)  637,  21  Pac.  412,  was  a  case  some- 
what similar  to  the  case  at  bar;  the  court 
said,  after  reciting  the  facts:  "Ckinsidering 
these  facts,  and  considering  the  fact  that  the 
defendants  stated  In  their  letter  of  revocation 
that  they  did  not  desire  to  sell  the  ranch,  yet 
in  the  very  teeth  of  that  statement  proceeded 
to  sell,  and  to  the  very  person  to  whom  the 
plaintiff  had  introduced  them,  It  Is  a  fair  In- 
ference from  the  testimony  that  the  object 
of  the  letter  of  revocation  was  an  attempt  to 
deprive  the  plaintiff  of  his  commlBSion.** 
While  there  Is  a  conflict  in  the  oral  testimony 
on  some  points  in  the  case,  the  circumstances 
and  physical  facts  surrounding  tbe  transac- 
tion clearly  support  the  contention  of  the  ap- 
pellant and  that  In  connection  with  the  fail- 
ure of  title  court  to  find  upon  the  material  is- 
sues, requires  a  reversal  of  the  judgment  and 
the  granting  of  a  new  trial  In  order  that  Jus- 
tice may  be  don&  There  Is  not  socb  a  conflict 
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In  the  erld^ce  as  would  bring  this  case  wltli- 
In  the  well-eBtabIl9bed  rule  on  the  Question  of 
fubstantial  conflict  therein. 

The  judgment  is  reversed,  a  new  trial  grant- 
ed, and  the  cause  remanded,  with  costs  in 
taTor  of  appellant 

8TOCKSLAOER,  O.  J.,  concurs  to  condu- 
alon  reached.  AILSHIB,  J.,  concurs. 


(U  Mabo,  312} 

STATB  T.  WRIGHT. 
(Supreme  Oonrt  of,  Idaho.  March  16,  1906.) 

1.  CaiuiNix  Law— Appeu^Motion  »)b  New 
Tbi&i,. 

Under  the  prorfsions  of  section  7^3  of  the 
Berised  Statutes  of  1887,  where  a  defendant 
serves  and  files  his  notice  of  intention  to  move 
for  new  trial,  and  states  therein  the  grounds 
upon  which  his  application  is  based,  and  the 
trial  court  or  judge  and  respective  counsel 
treat  each  notice  as  an  application  for  a  new 
trial,  this  court  will  so  treat  it,  and  not  dis- 
miss the  appeal  on  the  ground  that  a  formal 
application  was  not  made. 

2.  Ii&RCBHT— EyiDENCE}— SUFPICIINOT. 

Evidence  examined,  and  keld  sufficient  to 
sustain  v^icL 

8.  Ckiuinax.  Law  — Instbcotioss— Assump- 
tion OP  Facts. 

An  instruction  that  leaves  the  questiona  of 
fact  to  be  found  by  the  jury,  and  <mly  snggests 
the  law  applicable  in  case  they  find  certain  tacts 
to  exist,  is  not  objectionable  on  the  ground  that 
it  assumes  that  certain  facts  do  exist* 
^  SAHK— BiNDIHO  iKSTKaCTIONS— POWEB  OV 

Gotm. 

Under  Ihe  provisions  of  section  TSTI  of 
the  Bevlsed  Statutes  of  1887,  it  is  not  error  for 
the  court  to  refnse  to  instruct  the  jury  to  find 
the  defendant  not  guilty ;  bnt  the  court  may  ad- 
vise the  jury  to  acquit  the  defendant,  but  the 
Jury  fs  not  boond  by  sodi  advice. 

[Ed.  Note.— -For  eases  In  point,  see  voL  14, 
Gent  Dig.  Orbnhutl  Law.  |  1727.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Washington 
County ;  Frank  J.  Smith,  Judge. 

John  Wright  was  convicted  of  larceny, 
and  appeata.  Affirmed. 

Frank  Harrli,  for  appellant  J.  3.  Guheen, 
Atty.  Gen.,  and  Edwin  Snow,  for  the  State: 

8T00KSLAGBB,  a  -3.  Appellant  waa 
charged  with  the  crime  of  grand  larceny  In 
the  district  court  of  Washington  county,  to 
wit:  "That  the  said  John  Wright,  oa  or 
atwut  the  16tb  day  of  May,  1906,  In  the 
county  of  Washington,  state  of  Idaho,  then 
and  there  one  bay  horse,  the  same  being  the 
penKHial  property  of  W.  M.  Pearson,  did  un- 
lawfully and  fetonloQsIy  steal,  take,  lead,  and 
drive  away,  contraiy  to  the  form,  force^  and 
effect  of  the  statute  In  aucb  cases  made  and 
provided,  and  against  the  power,  force,  and 
dignity  of  the  state  of  Idaho."  To  tbU  In- 
formation defoidant  pleaded  not  guilty.  A 
trial  was  subsequently  had,  which  resulted 
in  a  verdict  of  guilty.  Defoidant  moved  for 
a  neiw  trial,  which  was  overruled.  The  ap- 
peal la  from  tba  order  oTermllng  the  motion 


for  a  new  trial  and  from  the  judgment 
Learned  counsel  for  appellant  assigned  two 
errors,  to  wit:  (1)  "That  the  court  mis- 
directed the  jury  In  matters  of  law,  and 
erred  in  the  matter  of  decisions  of  questions 
of  law  arising  In  the  trial  of  the  cause."  (2) 
"That  the  verdict  Is  contrary  to  law  and  the 
evidence." 

Counsel  for  respondent  moved  to  dismiss 
the  appeal  from  the  order  of  the  court  deny- 
ing a  new  trial,  and  also  to  strike  the  bill  of 
exceptions  from  the  record,  for  the  reason 
that  appellant  did  not  comply  with  section 
7953,  Rev.  St  1887,  by  making  his  applica- 
tion for  a  new  trial  within  10  days  after 
verdict  This  section  provides:  'The  ap- 
plication for  a  new  trial  may  be  made  before 
or  after  judgment  and  must  be  made  within 
ten  days  after  verdict,  unless  the  coort  or 
Judge  extends  the  time."  The  verdict  was 
rendered  on  November  Ist,  and  on  November 
3d  the  defendant  served  and  filed  what  Is 
designated  "Notice  of  Motion  for  New  Trial," 
wherein  he  stated  all  the  grounds  upon  which 
he  thereafter  moved  the  court  for  a  new 
trial,  and  addressed  the  notice  to  the  district 
Judge  and  the  prosecuting  attorney  In  and 
for  Washington  county.  On  the  same  date 
the  prosecuting  attorney  entered  into  a  stipu- 
lation with  defendant's  counsel  for  an  exten- 
sion of  time  for  a  iwriod  of  60  days  in  -whldi 
to  prepare  and  present  a  bill  of  exceptions, 
and  on  the  same  date  the  trial  Judge  made 
and  entered  an  order  to  the  same  effect.  It 
is  clear  and  undisputable,  we  think,  that  the 
prosecuting  attorney,  district  judge,  and  all 
parties  to  this  action  understood  the  so-called 
"notice  of  motion  for  new  trial"  as  amount- 
ing to  an  "application  for  a  new  trial,"  with- 
in the  meaning  of  section  7053,  Bevlsed  Stat- 
utes. Had  they  not  so  understood  It,  there 
would  have  been  no  use  or  object  in  granting 
an  extension  of  time  for  the  settlement  of 
"a  bill  of  exceptions  and  statement  of  the 
case  on  motion  for  a  new  trial,"  as  was  done 
by  the  trial  court  The  foregoli^  views  are 
also  reinforced  by  the  fact  that  the  prosecut- 
ing attorney  made  no  objection  whatever  to 
the  consideration  of  defendant's  motion  for 
a  new  trial,  when  the  same  was  formally 
made,  on  the  ground  that  the  same  had  not 
been  made  within  the  statutory  time.  The 
contention  which  is  here  made  by  the  Attorney 
General  for  the  first  time  In  this  court  was 
never  presented  to  the  trial  judge  nor  urged 
in  any  manner  until  the  case  waa  called  for 
hearing  In  this  court  We  are  admonished 
by  section  8070,  Rev.  St  1887,  that  In  the 
hearing  of  criminal  eases  on  appeal  "the 
court  must  give  judgment  without  regard  to 
technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of 
the  parties."  This  section  has  been  time  and 
time  again  Invoked  by  this  court  against  de- 
fendants who  were  relying  on  mere  technical 
objections,  and  we  can  see  no  reason  why 
the  same  statute  la  not  aa  clearly  applicable 
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to  and  enfOTceable  against  the  state^  when  It 
urges  a  mere  technical  Tariance  from  the 
Btatntory  reqniremoits  wnlcb  appears  neither 
to  hare  misled  nor  prejudiced  the  rights  of 
the  people  In  any  respect  whatever.  It  is 
dear  to  my  mind  that  the  appeal  fiwm  the 
i»der  denying  d^endanf a  motion  for  a  nev 
trial  should  not  be  dismissed.  Section  8066, 
BeT.  St  1887,  provides  that  **U  the  appeal 
Is  Irrc^lar  In  any  substantial  partlcnlar, 
bat  not  otherwise,  the  aK>elIate  coort  may, 
on  any  day  and  term,  on  motion  of  the 
reBp<»ident  upon  five  days'  notice  accom- 
panied with  copies  of  the  papas  nptm  which 
the  motion  is  founded,  order  it  to  be  ^miss- 
ed." The  objection  urged  here  does  not 
amount  to  a  snbstantial  Inwlarity.  It 
makes  no  ^fference  what  a  party  litigant 
calls  a  paper  or  document  he  flies  In  legal 
proceedings.  The  court  will  look  to  the  pur* 
pose,  effect,  and  object  of  the  document. 
The  notice  given  by  defendant  in  this  case 
advised  the  state  beyond  all  peradventnre 
that  he  would  formally  move  for  a  new  trial 
as  soon  as  he  could  get  his  bill  of  exceptions 
and  statement  prepared  and  settled;  and 
In  pursuance  of  this  notice  he  prepared, 
served,  and  presented  his  statement  pro- 
cured the  settlement  of  the  same,  and  there- 
upon made  his  formal  motion  tor  a  new  trial. 
The  rule  announced  In  State  v.  Smith,  5 
Idaho,  291,  4S  Pac.  1060,  wUl  be  so  modified 
as  to  hold  that  where  a  notice  of  Intention 
to  move  for  a  new  trial  is  made  within  the 
statutory  time,  and  contains  the  groimds  of 
the  appllcatUm,  and  is  treated  by  the  trial 
court  and  respective  counsel  as  an  applica- 
tion for  new  Izlal,  it  will  be  so  treated  on 
appeal. 

The  Insufficiency  of  fba  evidence  to  sustain 
the  verdict  Is  ass^ned  as  error.  On  an 
examination  of  the  evidence  we  conclude 
that  there  was  sufficient  to  support  the  ybt- 
dlct 

The  giving  of  instructions  11  and  12  Is 
assigned  as  error.  Instruction  11  is  as  fol- 
lows :  "Possession  of  property  recently 
stolen  Is  not  evidence  sufficient  of  Itself  to 
warrant  a  conviction.  It  is  merely  a  circum- 
stance to  show  guilt,  which,  taken  in  connec- 
tion with  other  evidence,  is  to  determine 
the  question  of  guUt.  If,  however,  the  Jury 
believe,  beyond  a  reasonable  doubt  that  the 
property  described  In  the  Informatlori  was 
«toIen,  and  was  seen  In  the  possession  of  the 
defendant  shortly  after  being  stolen,  the 
failure  of  the  defendant  to  account  for  such 
possession  or  to  show  that  such  possession 
was  honestly  obtained,  Is  a  circumstance 
tending  to  show  his  guilt ;  and  the  defendant 
is  called  npon  to  explain  the  possession  In 
order  to  remove  the  effect  of  the  possession 
as  a  circumstance  to  be  considered  In  connec- 
tion with  other  suspicious  facts,  If  the  evi- 
dence discloses  any  such."  The  twelfth  in- 
struction reads:  "The  court  Instructs  you 
that  In  order  to  find  that  the  property  de- 
BCilbed  In  the  lnformati<m  was  in  the  posses- 


sion <tf  tlie  defendant,  for  fbo  reason  that  it 
was  found  In  the  poraesslon  of  Zlbe  Horse 
and  Thomas  Jackson,  If  yon  find  that  it  was 
tn  their  possesslrai,  then  you  must  find  that 
the  said  Zlbe  Morse  and  Thomas  Jai^sou 
were  authorized  and  directed  by  the  defend- 
ant to  take  possession  at  said  property  de- 
scribed in  the  Information  for  and  on  behalf 
of  said  defoidan^  and  as  the  property  of  the 
said  defendant"  We  think  that  those  In- 
structions correctly  state  the  law,  and  there 
was  no  error  In  giving  them.  Th^  should 
not,  however,  be  used  as  a  model,  as  they  are 
not  as  clear  as  the^y  might  be  drawn  and 
might  tend  to  confusa  The  court  does  not 
assume  by  either  instruction  that  the  evi- 
dence shows  any  partlcnlar  fact  Both  are 
conditional,  and  leave'  the  question  of  f&ct 
In  each  instance  for  the  Jury  to  determine, 
and  suggest  the  law  to  be  applied  In  case 
they  find  certain  facts  to  exist 

Counsel  for  appellant  also  submitted  a 
peremptory  Instruction  for  the  consideration 
of  the  court  to  be  given  to  the  jury,  which 
was  In  effect  to  return  a  verdict  of  not 
guilty,  and  urges  that  the  court  erred  In  not 
giving  tills  Instruction.  There  are  two 
reasons  why  the  court  did  not  err  in  refusing 
to  give  that  Instruction:  (1)  In  criminal 
cases  the  court  Is  not  authorized  to  direct  the 
jury  to  return  a  verdict  of  not  guilty,  but 
may  so  advise,  which  advice  the  jury  may 
decline  to  follow.  Section  7877,  Rev.  St 
1887;  Territory  v.  Nelison,  2  Idaho  (Hash.) 
614.  23  Pac.  537.  (2)  The  evidence  was 
sufficient  to  sustain  the  ver^ct 

The  judgment  Is  affirmed. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


LATER  et  al.  t.  HATWOOD. 

(Supreme  Court  of  Idaho.  Feb.  21,  1906.  Oa 
Behearing.  March  16, 1906.) 

1.  WrrNESSBft— Pbivilbqzd  OomcirniOATiom 

— GonVSTAITCEE    AND   PAOTT   10  COMVBT- 

ANCE— ATTOBNET  ABD  CLIENT. 

Gommanicationa  which  pass  between  one 
who  iH  merely  acting  as  a  conveyancer  or  friend- 
ly advisor  and  the  grantor  or  grantee  are  not 
privileged  communications  anda  the  provisions 
of  subdivision  2,  S  Bev.  St.  1887,  which 

protects  communications  >vbich  pass  between 
attorney  and  ciient  in  the  course  <a  profesitiooal 
employment 

[Ed.  Note. — For  cases  Id  point  see  vol.  SOt 
Cent  Dig.  Witnesses.  »  749,  762.] 

2.  TaiAij— Motion  tob  Nonsuit— BvRcr  or 

Evidence. 

On  a  motion  by  the  defendant  for  non- 
suit after  the  plaiutifE  baa  introduced  hia  evi- 
dence and  rested  his  case,  the  defendant  must 
be  deemed  to  liave  admitted  all  the  facts  of 
which  there  is  any  evidence  and  all  the  facta 
which  the  evidence  tends  to  prove. 

[Ed.  Note. — For  cases  in  point  see  voL  46L 
Cent.  Dig.  Trial,  §§  372,  374] 

3.  Same— When  Gbaitted.  '    ' '" 

A  ca&e  shonid  not  be  withdrawn  from  the- 
jury  on  motion  for  nonsuit  after  the  plaintiff 
has  introduced  his  evidence,  unless  the  conclu'. 
■ion  from  tbe  eviden;»  nteessarliy  follow^  as' 
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m.  matter  of  !aw,  that  no  recoverr  coald  be  bad 
opon  any  view,  which  could  reasonabl;  be  drawn 
from  the  facts  which  the  evideQce  tends  to  establish. 
-[Ed.  NotR— Pot  cases  In  point,  Me  toL  46, 
Cent  Dig.  Trial,  If  a59.  360.] 

StotAslagw,  O.  3t  diMenting, 

W  jUabus  1^  the  Court.) 

Appeal  from  District  Court;  Fiemont 
County;  J.  M.  Stevens,  Judge. 

Action  bj  Peter  Later  and  others  against 
Martha  Haywood.  From  a  judgment  for  de- 
fendant; plalntifto  appeal.  BeverMd. 

The  plalntUTs,  who  are  appellants  In  this 
court,  commenced  their  action  In  the  district 
court  in  and  for  Fremont  county  on  the  lltb 
day  of  January,  1906,  praying  that  a  certain 
deed  made  by  George  E.  Hill.  Sr.,  to  Martha 
Haywood,  though  absolute  in  form,  be  de- 
clared to  be  a  mortgage  on  the  ground  that 
such  deed  was  given  only  for  the  purpose  of 
•ecurlng  the  payment  of  a  loan  from  the 
defendant  Haywood,  to  Frederick  R.  Hays. 
Tbe  plaintiffs  also  prayed  that  they  be  ad- 
judged and  decreed  the  auccessoni  In  interest 
of  George  SL  Hill.  Sr..  and  Frederick  R, 
Hays,  and  that  it  be  decreed  that  tbey  are 
the  le^l  owners  of  the  property  described  in 
the  deed,  and  that  the  defendant  be  required 
to  convey  tbe  legal  title  to  the  plalntiCCs  upon 
their  paying  the  amount  of  the  loan  with 
Interest  It  appears  that  the  plaintiffs,  Pet- 
er Later,  Richard  lAter,  and  Samuel  S.  Lat- 
er, had  been  for  a  number  of  years  prior  to 
the  commencement  of  tbe  action,  copartners 
doing  bnslness  under  the  firm  name  and  style 
of  Later  Bros.,  and  that  prior  to  tbe  com- 
mencement of  the  action  the  firm  had  been 
dissolved  and  the  business  and  accounts  of 
the  Arm  had  been  turned  over  to  the  Rlgby 
Hardware,  Lnmber  ft  Manufacturing  Com- 
pany, a  corporation  which  had  been  organiz- 
ed by  tbe  Later  Bros.,  to  succeed  to  tbe 
rights  and  Interest  of  the  copartnership.  It 
W9fs  also  agreed  and  understood  that  any 
debts  or  accounts  that  could  not  t>e  collected 
by  the  corporation  should  be  turned  back  to 
the  Later  Bros.  About  the  IBth  day  of  July, 
1902,  the  plaintifTs  made  a  contract  with 
George  B.  Hill,  Sr.,  to  build  a  house  for  him 
on  his  ranch,  and,  In  tbe  course  of  the  busi- 
ness dealings,  agreed  to  take  In  payment  for 
their  services  and  materials  furnished,  cer- 
tain real  property  consisting  of  some  town 
lots  and  the  buildings  thereon  In  the  town  of 
Rlgby,  at  a  consideration  of  $G75.  Tbe  plain- 
tiffs in  the  meantime  had  a  conversation 
with  one  of  their  employ^  Frederick  R. 
Hays,  whereby  they  agreed  to  secure  for 
Hays  tbe  property  Involved  in  this  action, 
either  by  purchasing  tlie  same  or  by  assist- 
ing him  in  raising  the  purchase  price.  In 
the  course  of  plaintiffs'  business  dealings 
with  Hays,  a  loan  was  secured  through  them 
from  tbe  defendant  Martlia  Haywood,  In  the 
•nm  of  $400  for  the  use  and  benefit  of  Hays, 
tbe  defendant  making  the  loan  on  the  agree- 
pient  and  nnderstandine  that  she  should  re- 


eelT«  an  abaolnta  HmH  to  Oie  properly 
security  for  the  loan.  This  appears  to  bare 
been  agreed  to  by  oU  parties  Interested,  and 
a  deed  was  made  and  executed  by  George 
B.  HUl,  Sr..  In  faTor  of  the  defendant  Hay- 
wood, and  was  delivered  l^^  EUU's  woo  to  tbe 
Later  Bros,  and  the  $400  cash  was  paid  by 
the  defendant  to  Later  Bros,  tat  the  use  and 
benefit  of  Hays,  whereupon  the  deed  was 
deUvered  by  thnn  to  the  defendant  At  the 
time  of  the  parent  of  the  loan,  and  tbe  re- 
ceipt of  the  deed  ot  conveyance,  a  contract 
was  Mittted  Into  whereby  the  defendant 
agreed  to  reomvey  the  property  to  Frederick 
R.  Hays  upon  the  payment  of  the  amount  of 
the  loan,  together  with  the  Interest  thereon. 
At  the  time  of  tills  transaction  thwe  was  doe 
to  Hays  firom  the  liater  Bros.,  the  sam  of 
about  $100  for  lal^.  Tbe  amount  of  flie 
loan  and  the  $100  was  paid  to  Hill  on  the 
purchase  price  for  the  propwty  and  tb» 
Later  Bros,  paid  Hill  fbe  difference.  About 
two  weeks  thereafter.  Hays  executed  and 
delivered  to  the  Bigt^  Hardware^  Lumber 
&  Manufacturing  Company  his  promissory 
note  for  the  sum  of  $184,  being  the  difference 
between  the  purchase  price  for  the  projtertyi 
together  with  the  amount  of  money  which 
the  Later  Bros,  had  to  his  credit,  and  the 
purchase  price  paid  to  Hill  for  the  property* 
Some  months  after  the  purchase  had  been 
made  and  tbe  loan  secured,  Hays  executed 
and  delivered  a  qultolalm  deed  in  favor  of 
the  plaintiffs,  the  Lator  Bros.,  for  the  prop- 
erty In  dispute.  The  plaintiffs  introduced 
their  evidence  tending  to  establish  the  al- 
legations of  their  complaint,  and,  after  th^ 
had  rested  their  case,  the  defendant  moved 
for  a  nonsuit,  which  motion  was  granted. 
The  plaintiffs  appealed  from  the  judgment  ot 
nonsuit  made  and  entered  against  them.  Re- 
versed, and  new  trial  ordered. 

Caleb  Jones,  for  plaintiffs.  Holden.  Hold- 
en,  Holden  &  Holden,  for  respondent 

AILSHIB,  J.  (after  stating  the  facts). 
The  first  four  assignments  of  error  go  to  rul- 
ings of  the  court  In  settling  tbe  Issues  In 
the  case.  These  were  matters  addressed  to 
the  discretion  of  the  trial  court,  and  we  find 
no  abuse  of  that  discretion  In  this  case.  The 
fifth  and  sixth  assignments  are  predicated 
on  the  denial  of  motions  by  plaintiffs  to  have 
default  entered  against  defendant  While 
the  defendant,  was  as  a  matter  of  fact  In 
default  In  the  strict  sense,  it  was  within  the 
power  and  discretion  of  the  court  to  extend 
and  enlarge  the  time  for  answering,  and  no 
Injury  appears  to  have  resulted  from  such 
action.  -■ 

The  seventh  assignment  Is  that  the  court 
erred  In  sustaining  defendant's  objection  to 
the  admission  or  the  evidence  of  J.  F.  Bon- 
hum.  The  witness  was  called,  and,  after 
being  sworn,  testified  that  he  had  resided  at 
Rlgby  and  was  acquainted  with  Later  Bros., 
and  also  wltb  the  defendant;  that  he  had 
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talked  with  Mrs.  Haywood  In  relation  to  the 
matter  at  Issue  about  one  year  prior  to  the 
trial  of  the  case.  It  was  shown  by  the  wit- 
ness that  he  bad  never  been  admitted  as  an 
attorney  In  any  court,  and  that  he  did  not 
hold  himself  out  as  such,  but  that,  on  the 
other  hand,  he  was  a  conveyancer  and  kind 
of  general  counselor  and  advisor  of  the  people 
In  the  village  of  RIgby.  He  advised  bis 
neighbors  and  friends  concerning  business 
and  legal  transactions  which  arose  among 
them.  It  does  not  appear  that  he  had  ever 
been  employed  by  defendant  as  a  legal  advis- 
or In  this  niatter.  It  is  sufficient  to  say  that, 
8o  far  as  the  record  discloses,  the  witness  was 
not  disqualified  under  snbdlvlirioa  2,  |  0958^ 
Rev.  St  1887. 

The  last  asdgnment  is  made  against  tiie 
action  of  the  court  In  granting  a  nonsuit 
This  action  was  taken  under  snbdivlsiwi  5, 
I  4SH  Bev.  St  1887.  A  careful  perusal  of 
the  record  ccmvlnces  us  that  the  evidence 
produced  by  the  plalntUte  was  sufficient  to 
put  the  defendant  to  ber  proof.  The  evi- 
dence, at  least  tended  to  prove  all  the 
material  allegations  of  the  complaint  The 
rule  requiring  the  evidence  In  such  cases 
as  the  one  at  bar  to  be  clear  and  con- 
vincing applies  only  to  the  determination 
of  the  case  on  the  evidence  after  both  sides 
have  submitted  their  proofs  and  has  no 
application  to  a  case  where  the  defendant 
resting  on  plalntlfEs*  proof  alone,  moves  for 
nonsuit  By  such  a  motion  the  defendant 
admits  the  existence  of  every  fact  which  the 
evidence  tends  to  prove,  or  which  can  be  gath- 
ered from  any  reasonable  view  of  the  evi- 
dence. Great  Northern  R.  R.  Co.  v.  Mc- 
Laughlin, 17  O.  C.  A.  330,  70  Fed  673 ;  Cain 
V.  Gold  Mountain  Mln.  Co.  (Mont)  71  Pae. 
1004;  Railroad  Co.  v.  Everett,  152  tl.  S.  107, 
14  Sup.  Ct  474,  38  L.  Ed.  373;  Cravens  v. 
Dewey,  13  Cal.  40;  McKee  v.  Greene,  31 
Cai:  418;  Felton  v.  Millard,  81  Cal.  540.  21 
Pac.  533,  22  Pac.  750;  Lewis  v.  Lewis,  3 
Idaho  (Hash.)  645,  33  Pac.  38;  Edmisson  v. 
Dnimer-Flato  Conimission  Co.  (Okl.)  73  Pac. 
958  ;  6  Ency.  P.  &  P.  441.  It  is  also  contend- 
ed that  there  was  a  fatal  variance  between 
the  all^atlons  of  the  complaint  and  the 
proof  submitted.  Respondent  argues  that  the 
evidence  shows  that  whatever  claim  or  cause 
of  action  has  been  disclosed  belongs  to  the 
Rlgby  Hardware,  Lumber  &  Manufacturing 
Co.,  a  corporation,  and  not  to  the  plalntiflFs, 
This  contention  rests  on  the  fact  that  the 
]Cat«r  Bros,  were  the  incorporators  of  the 
new  company,  and  that  the  corporation  ap- 
pears to  have  succeeded  to  all  the  property 
and  rights  of  the  Later  Bros.  It  also  ap- 
pears that  the  copartnership  known  as  Later 
Bros,  was  dissolved  sometime  prior  to  the 
commencement  of  this  action.  It  was  shown, 
however,  that  the  accounts  w«re  turned 
over  to  the  corporation  only  conditionally, 
and  that  such  as  might  not  be  collected 
within  a  given  time  should  be  turned  back. 


So  far  as  disclosed  by  the  record,  the  right 
"Of  action  rests  In  the  plaintiflrs  and  a  re- 
covery by  them  will  be  a  bar  to  a  recovery  on 
the  same  cause  of  action  by  the  Rlgby 
Hardware,  Lumber  &  Manufacturing  Ca  If 
any  assignment  of  the  subject-matter  of  the 
cause  of  action  has  ever  been  made — which 
fact  does  not  appear — it  Is  not  shown  that  the 
defendant  has  ever  had  any  notice  thereof 
either  actual  or  constructive.  The  dissolu- 
tion of  the  partnership  does  not  preclude  tbe 
maintenance  of  an  action  for  the  collection  of 
debts  and  liabilities  due,  nor  from  recov^ 
Ing  property  that  belonged  to  the  firm. 

Tbe  judgment  must  be  reversed,  and  It 
is  BO  ordered,  and  the  cause  Is  remanded  for 
a  new  trlaL  Costs  awarded  to  appellants. 

SUIiLITAN,  J.,  cmcurs. 

ST0CESLA6ER,  C.  X  (dissenting).  I  can- 
not concur  In  the  conclusion  reached  by  my 
associates  for  the  reason  that  I  do  not 
believe  that  the  plaintlCts  are  entitled  to 
any  relief.  Before  a  plaintiff  can  recover 
In  a  civil  action  of  this  character  be  must 
show  he  Is  the  real  party  in  Interest  In 
this  case  Later  Bros,  plead  they  are  eor 
titled  to  the  relief  prayed  for,  and  if  they 
prove  any  one  is  entitled  to  an  equity  In 
the  property  In  controversy,  It  Is  the  Rlgby 
Hardware,  Lumber  &  Manufacturing  Com- 
pany. The  proof  shows  that  Later  Bros, 
and  others  organized  a  corporation  called 
the  Rlgby  Hardware,  Lmnbcr  &  Manufactur- 
ing Company;  that  a  corporation  took  over 
all  the  assets  of  Later  Bros.  Later  Bros, 
ceased  to  exist  as  a  copartnership  after  the 
Incorporation  of  the  Rlgby  Hardware,  Lum- 
ber &  Manufacturing  Company,  and  the 
equity.  If  any,  in  the  property  In  controversy, 
passed  to  the  Rlgby  Hardware,  Lumber  & 
Manufacturing  Company  as  one  of  the  as- 
sets of  Later  Bros.;  the  corporation  is  still 
In  existence.  We  find  a  letter  In  the  record 
that  throws  much  light  on  the  question  be- 
fore us:  "Rlgby,  Idaho,  June  21,  1904.  Mrs. 
Martha  Haywood,  Rlgby,  Idalio— Dear  Mad- 
am; Your  proposition  made  to  us  through 
Richard  Later  to  pay  us  $140.00  In  full  for 
oar  claim  against  the  property  you  b<rid 
as  security  for  loan,  tielng  lots  6  and  6, 
block  2,  town  of  Rlgby,  has  been  considered 
by  the  directors  of  our  company  and  refused. 
We  feel  that  this  company  has  been  as 
generous  with  you  In  this  matter  as  any 
sane  person  could  wish.  We  wish  to  avoid 
trouble  and  foreclosure  proceedings,  but  in 
this  matter  you  certainly  cannot  object  to 
the  ultimate  result  of  such  procedure.  The 
members  of  our  company  Insist  on  immediate 
action  beiuff  brought  to  recover  the  amount 
due  us,  with  interest  and  have  Instructed 
the  undersigned  to  notify  you  that  unless  you 
pay  to  this  company  before  tbe  morning 
train  leaves  for  St  Anthony,  Friday,  the  2Sd 
Inst  the  sum  of  f 150.00  (being  tbe  proposl- 
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tlon  made  to  jwa  on  tiie  18tb  Inat)  the  said 
lH»908ltlon  will  be  off,  and  we  shall  go  to 
the  oonnt7  seat  and  inatltnte  ftwedosnre 
proceeffingB.  This  proposition  Is  flral  and 
do  not  expect  fnrther 'overtures  from  us,  for 
none  will  be  made.  Host  respectfnllr  yours, 
The  Rlgby  Hardware.  Lnmbn  ft  Hannfactiuv 
Ing  Company,  per  George  E.  IIIll,  Jr.,  secre- 
tary and  treaanrer.**  This  letter  would  In- 
dicate that  the  business  officer  of  this  cor- 
poration believed  the  KIgby  Hardware.  Lum- 
ber ft  Manufacturing  Company  had  some 
kind  of  a  claim  against  respondent  There  is 
no  dispute  about  the  claim  referred  to  be- 
ing the  same  one  upon  which  this  action  is 
predicated.  The  record  falls  to  disclose  any 
transfer  of  this  claim  from  the  Rlgby  Hard- 
ware, Lumber  ft  Manufacturing  Company  to 
Later  Bros.,  after  the  time  this  letter  was 
written  and  the  commencement  of  this  ac- 
tion. The  motion  for  nonsuit  was  sustained 
on  the  ground  of  fatal  variance  between  the 
pleadings  and  proofs  and  other  grounds. 

I  do  not  think  there  was  any  error  In  the 
ruling  of  ttie  court  In  sustaining  this  motion, 
at  least  on  the  ground  above  Indicated,  and 
the  Jndgmmt  should  be  affirmed. 

On  Petition  for  Rehearing. 

SULLIVAN,  J.  This  Is  a  petition  for  re- 
hearing. The  petitioner  suggests  that  the 
majority  of  the  court  have  treated  the  peti- 
tioner's motion  for  nonsuit  as  made  solely 
upon  the  ground  of  failure  of  proof  and  not 
as  a  motion  made  upon  the  ground  of  fatal 
variance  between  the  all^atlons  and  the 
proof.  In  that,  counsel  for  petitioner  is  mls- 
takcai.  It  Is  admitted  by  counsel  that  the 
motion  for  oonsnit  involved  two  questions: 
(1)  Whether  the  defendant  had  been  actually 
mislead  to  her  prejudice  In  maintaining  her 
defense  upon  the  merits  because  of  the  vari- 
ance between  the  allegations  and  the  proof; 
and  (2)  were  the  appellants  the  real  parties 
in  Interest?  While  'the  first  point  Is  only 
Inferentially  decided  by  the  opinion,  the 
court  considered  that  matter  and  concluded 
that  the  variance  between  the  allegations 
and  proof  did  not  mislead  the  appellant. 
SecUon  4226,  Rev.  St  1887.  provides  that 
whenever  It  appears  that  the  party  has  been 
10  misled,  the  court  may  ord«r  the  pleadings  to 
be  amoided  upon  such  terms  as  may  be  Just ; 
but  it  Is  clear  to  ns  that  the  variance 
complained  of  did  not  ndsirad  the  adverse 
party,  and  for  that  reason  the  court  followed 
the  provisions  of  section  Bev.  St  1887, 
which  provides  that  the  court  must  In  every 
stage  of  an  action  disregard  any  error  or 
defect  in  the  pleadings  or  [HroceedlngB,  which 
does  not  affect  the  sidMtantlal  rights  of  the 
parties,  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  nich  error  or  de- 
fect 

A  rehearing  la  denied. 

AILSHIB,  3^  concurs 
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OS  Uafao,  XU) 
BANE  OF  OOHBiOROD,  Lfaolted.  T. 
BALDWIN  et  al. 
(Supreme  Court  of  Idaho.  March  6.  1906.) 

L^HnsBAiiD  AND  Wife  —  Sefabatt  Pbof- 
EBTT  op  Wife— Poweb  to  Contbact. 

Under  the  act  of  March  0,  1903  (Sess. 
Laws  1903.  p.  845).  a  married  woman  is  given 
the  alwolate  control  of  her  separate  inroperty 
and  estate,  and  has  tiie  unqualified  right  of 
contracting  with  reference  to  Boch  property, 
and  may  sell  and  dispose  of  Uie  same  without 
the  consent  or  approval  of  her  husband. 

[Eld.  Note.— For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife,  gS  716-718.] 

2.  Same— CoNerancnoK  of  Statute. 

The  act  of  March  0, 1903  (Sees.  Laws  1003. 
p.  345),  has  reference  oaly  to  the  separate 
propert;  of  the  wife  and  the  management  and 
control  thereof,  and  the  carrying  on  of  buslnesa 
therewith,  and  the  sale  or  disposal  iJiereof, 
and  contracts  in  referoice  thereto,  or  for  Uw 
benefit  thereot 

3.  Sauk— Agebehekt  to  Pat  Debt. 

A  married  woman  cannot  bind  herself  per- 
sonally for  the  payment  of  a  debt  that  was  not 
contracted  for  her  own  use,  or  for  the  use  or 
benefit  of  her  separate  estate,  or  In  connection 
with  the  control  and  management  thereof,  or  in 
carrying  on  or  conducting  business  therewith. 

[Ed.  Note. — For  cases  In  point  see  vol.  26, 
Cent  Dig.  Husband  and  Wii^  H  317-326.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Ada  County; 
Frank  J.  Smith,  Judge. 

Action  on  a  promissory  note  by  the  Bank  of 
Commerce,  Limited,  against  Geo.  E.  Baldwin 
and  another.  Judgment  by  default  against 
defendant  Baldwin,  and  Judgment  of  nonsuit 
in  favor  of  defendant  Bowers.  Plaintiff  ap- 
pealed. Reversed. 

George  M.  Parsons  and  Slarl  Davis,  for  ap- 
pellant Thomas  Cahalan,  for  resptmdent 

AILSHIB,  J.  This  action  was  cosnmenoea 
by  the  Bank  of  Commerce  against  Geo.  B. 
Baldwin  and  Sarah  A.  Bowers  to  reoorer  a 
balance  of  $6,097.06  due  on  a  promissory  note 
executed  Baldwin  and  Mrs.  Bowers  on  the 
4th  day  of  November,  1903.  Baldwin  defaal^ 
ed,  and  Mrs.  Bowers  answered,  admitting 
the  aecntlon  <tf  the  note  and  the  amount 
due,  but  denying  her  Uability  for  the  reaaon 
that  the  same  was  executed  by  her  almply 
as  a  surety  fOr  Baldwin  and  that  the  contract 
did  not  in  any  way  affect  her  separate  prop- 
erty and  was  not  made  for  her  use  and  bene- 
fit or  In  refer^ce  to  her  separate  estate^ 
The  case  came  on  regularly  for  trial  and  the 
plaintiff  Introduced  Its  evidence.  The  de- 
fendant moved  tor  a  nonsuit  on  the  ground 
that  the  evidence  of  the  plaintiff  failed  to 
show  that  the  c<mtract  was  executed  tat  the 
benefit  of  or  concerning  the  separate  prop- 
erty or  estate  of  Mrs.  Bowers,  or  for  her 
individual  or  s^arnte  use  and  bouefit  This 
motion  was  sustained  by  the  court  and  the 
plaintiff  moved  for  a  new  trial,  which  was 
denied,  and  thereupon  appealed  from  the 
judgment  and  order  denying  the  motion. 
The  principle  and  leading  questlw.to  whii'h 
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the  respective  coanael  hare  directed  their  at- 
'tention  on  this  appeal  is  the  effect  of  the  act 
of  the  Legislature  approved  March  9,  1903 
(Sess.  Laws  1903,  p.  845),  and  entitled:  "An 
act  giving  to  married  women  the  manage- 
ment, control,  and  power  of  disposition  of 
their  separate  property,  amending  section 
2495,  chapter  3,  title  2,  Revised  Statutes 
1887,  of  Idaho,  and  repealing  sections  2406 
and  2199  thereof  and  sitl  other  acts  In  conflict 
herewith."  Sections  1  and  2  of  that  act  are 
as  follows: 

"Section  1.  That  section  2495,  of  chapter  3, 
title  2,  of  the  Revised  Statutes  of  Idaho,  1887, 
be  amended  to  read  as  follows:  *Sea  2495. 
All  property  of  the  wife  owned  by  her  before 
marriage,  and  that  acquired  afterwards  by 
gift,  bequest  or  descent,  or  that  she  shall  ac- 
quire with  the  proceeds  of  her  separate  prop* 
erty,  shall  remain  her  sole  and  separate  prop- 
erty, to  the  same  extent  and  with  the  same 
effect  as  the  property  of  a  huaband  almflarly 
acquired.' 

"Sec.  2.  During  the  continuance  of  the 
marriage  the  wife  has  the  management,  con- 
trol and  absolute  power  of  disposition  of  her 
separate  property,  and  may  bargain,  sell  and 
convey  her  real  and  personal  property,  and 
may  enter  into  any  contract  with  reference 
to  the  same  in  the  same  manner  and  to  the 
same  extent  and  with  like  effect  as  a  married 
man  may  In  relation  to  his  real  and  personal 
property.  Provided,  that,  the  husband  shatl 
be  bound  by  such  contracts  to  no  greater  ex- 
tent  or  effect  than  his  under  similar  cir- 
cumstances would  be  bound  by  his  contracts." 

The  act  doses  with  sectlcm  5  which  specif- 
ically repeals  sections  2498  and  2499  of  the 
Revised  Statutes  of  1887. 

It  Is  contended  by  counsel  for  respondent 
that  under  the  decision  In  this  state  as  an- 
nounced prior  to  the  adoption  of  the  act  of 
March  9,  1903,  the  plaintiff  Is  not  entitled  to 
recovtf.  Demham  &  Kaufman  v.  Bowl^, 
4  Idaho,  763,  44  Pac.  643;  Jaeckel  t.  Pease, 
6  Idaho.  131.  58  Pac.  399;  Strode  t.  MUIer,  7 
Idaho,  16,  SO  Pac.  89B;  Holt  v.  Grldley,  t 
Idaho,  416,  63  Pac.  188.  Appellant  contsids. 
however,  that  the  forgoing  legislation  so  ex- 
tended and  enlarged  the  jwwers  and  cor- 
responding liabilities  of  a  married  wcHnan,  as 
to  make  respondmt  liable  on  the  contract  in 
qnestion.  This  can  best  be  determined  by 
flrat  ascertaining  the  purpose  and  extent  of 
this  latter  legislation.  Flrat,  It  gives  the 
wife  the  absolute  control  and  management 
of  her  separate  properly  and  repeals  sectttm 
2498.  which  bad  formerly  given  the  manage- 
ment and  control  of  her  property  to  the  hus- 
band. Second,  it  givra  to  the  vrlfe  tite  sole 
and  absolute  power  to  sell  and  dispose  of  her 
separate  property  and  carry  on  business 
therewith  and  malce  contracts  in  reter^ce 
thereto  and  for  the  benefit  thereof  and  re- 
peals section  2499  which  provided  for  her 
becoming  a  sole  trader.  In  this  respect 
McDonald  v.  Rozen,  8  Idaho,  352,  60  Pac.  126, 
Is  no  longer  the  rule  of  law  in  this  state.  It 


is  safe  to  say  that  a  most  careful  examina- 
tion and  consideration  of  the  act  of  March  9, 
1903,  will  disclose  no  legislation  nor  legisla- 
tive intent  therein  to.  in  any  respect,  ciionge 
the  wife's  legal  status  "with  reference  to  any 
subject  or  matter  other  than  her  separate 
property.  Prior  to  the  amendment  the  bus- 
band  was  ^titled  to  the  custody,  control,  and 
management  of  his  wife'b  separate  propwty, 
but  now  she  Is  entitled  to  its  custody  and  con- 
trol and  may  sell  and  dispose  of  It  without 
consulting  him.  She  may  also  make  any  con- 
tracts she  pleases  with  reference  thereto.  In 
all  other  respects  the  law  of  this  state  re- 
mains the  same  with  reference  to  her  con- 
tracts as  It  was  when  the  above  cited  cases 
were  decided  by  this  court.  It  should  be 
borne  in  mind  that  all  our  legislation  with  re- 
ference to  the  contracts^  powers,  and  liabil- 
ities of  married  women  must  be  viewed  and 
construed  as  grants,  instead  of  restriction  ot 
power  and  authority  to  contract.  In  Dem- 
ham &  Kauffmon  v.  Rowley,  supra,  the  qnea- 
tlon  arose  as  to  the  power  of  the  wife  to  bind 
herself  to  pay  a  debt  contracted. by  the  hus- 
band for  his  use  and  benefit,  and  tills  court, 
speaking  throi^  Chief  JusUce  Morgan,  said: 
"From  this  exposltim  It  will  clearly  appear 
that  In  order  to  charge  the  Borate  property 
of  the  wife,  or  render  it  liable  to  levy,  and 
sale,  it  must  be  alleged  In  the  complaint,  and 
proven,  that  the  debt  was  Incurred  for  the 
use  and  benefit  ot  her  s^Kurate  property,  or 
was  contracted  by  her  for  her  own  use  and 
benefit"  In  Jaeckel  v.  Pease,  supra,  the 
question  arose  as  to  the  power  of  the  wife 
to  bind  herself  on  a  debt  contracted  for  th6 
benefit  of  the  community  pnqierty,  and  this 
court,  speaking  tbroogfa  Justice  Quarles,  said- 
"A  married  woman  cannot  bind  herself  per- 
sonally for  the  debt  of  ber  husband,  or  for  a 
community  debt,  and  It  Is  error  to  render 
Judgment  Jointly  against  the  husband  and 
wife  on  a  note  signed  by  both  in  the  absence 
of  a  showing  that  the  Hebt  was  created  for 
the  separate  use  and  benefit  of  the  wife,  or 
for  the  use  and  benefit  of  her  separate  es- 
tate." In  Strode  t.  Miller,  supra,  the  same 
principle  was  munciated,  and  Jaeckel  v. 
Pease  was  dted  with  approval.  In  Holt  v. 
Grldley,  supra,  a  similar  question  was  Involv- 
ed, and  this  court,  peaking  through  Justice 
Sullivan,  said:  "It  also  appears  that  the  de- 
fendants are  husband  and  wife,  and  there  Is 
nothing  in  the  record  to  show  that  her  sep- 
arate property  Is  liable  for  the  indebtedness 
sued  on  herein.  Where  It  is  sought  to  make 
the  separate  property  of  a  married  woman 
liable  for  debt,  it  must  be  alleged  and  proved 
that  the  debt  is  ber  own,  or  made  on  behalf 
of  her  separate  property.  The  wife  is  not 
personally  liable  for  the  debts  of  her  bus- 
band,  and  neither  is  ber  separate  property." 

It  follows,  from  what  we  tiave  already  said, 
that  In  order  to  bind  Mrs.  Bowers  In  this  case 
it  will  be  necessary  ft>r  the  plaintiff  to  show 
that  the  debt  was  contracted  for  the  use  or 
benefit  of  her  separate  property,  or  for  bw 
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own  nse  or  benefit,  or  in  reference  to  tbe 
management  control,  or  business  transactions 
ton<diiDg  sncb  pr<q;>erty.  There  can  no  longer 
be  any  question  In  this  state  as  to  the  power 
of  a  married  woman  to  bind  her  separate 
property  and  estate  for  the  payment  of  a 
debt.  The  nature  of  the  argmnent  advanced 
In  this  case,  however,  makes  It  necessary  tor 
OS  to  observe  that  the  mere  r^resentatlon 
by  a  feme  covert  that  she  owns  a  certain 
amount,  class,  and  character  of  property  In 
her  own  name  and  right  does  not  create  a 
liability  against  her  estate  for  a  debt  not  con- 
tracted for  her  use  or  benellt,  or  the  benefit 
of  such  estate.  In  order  to  create  a  charge 
against  her  estate  for  such  a  debt,  it  must 
be  made  a  charge  in  rem  by  a  mortgage  or 
pledge  of  the  property  or  In  some  manner 
known  to  or  recognized  by  the  law  as  con- 
stituting a  lien  upon  or  charge  against  the 
specific  property.  It  Is  not  sufficient  to  fur- 
nish a  list  of  property  and  say:  "This  Is 
my  separate  property  and  I  own  It  In  my  own 
name  and  right."  It  has  been  repeatedly 
held  that  a  married  woman  who  signs  a  prom- 
issory note  with  her  husband  for  the  payment 
of  bis  debt,  and  executes  a  mortgage  on  her 
property  to  secure  the  payment  of  the  same, 
creates  a  liability  only  in  rem  and  not  in 
personam.  The  property  encumbered  Is  li- 
able for  the  payment  of  the  debt,  but  when 
exhausted  the  obligation,  as  against  tbe  wife. 
Is  extinguished,  and  no  personal  liability  at- 
taches. Jaeckel  v.  Pease  and  Strode  v.  Mil- 
ler, supra.  It  Is  different,  however,  where 
the  liability  was  originally  the  wife's  debt  or 
contracted  with  reference  to  her  separate 
property  and  estate;  or  In  the  management 
and  control  thereof;  or  in  the  carrying  on 
and  transacting  business  therewith  or  In  ref- 
erence thereto.  In  the  case  at  bar  the  obliga- 
tion, if  an  obligation  at  all.  Is  only  in  per- 
sonam,  as  no  property  appears  to  bave  been 
mortgaged  or  encumbered  or  pledged  for  the 
payment  of  the  debt 

We  have  examined  the  evidence  Introduced 
<m  behalf  of  the  plaintiff  in  this  case  very 
carefnlly,  and,  while  It  Is  rather  meager  and 
alight,  we  think  it  is  sufficient  to  bring  the 
case  within  the  rule  aimounced  at  the  present 
term  In  Later  v.  Haywood,  85  Pac  494,  where 
tbe  court  said:  "On  a  motion  by  tbe  defend- 
ant for  nonsnlt  after  the  plaintiff  has  in- 
troduced bis  erldence  and  rested  his  case, 
the  dt^endant  must  be  deemed  to  have  ad- 
mitted all  the  facts  of  which  there  is  any  evi- 
dence, and  aU  the  facts  which  the  evidence 
t«ida  to  prove."  See,  also.  Shnpson  v.  Rem- 
ington, 6  Idaho,  681,  59  Pac.  360;  Kann- 
Bteiner  t.  Clyne,  S  Idabo,  69,  46  Pac.  1019; 
Lewla  T.  Lewis,  8  Idaho  <Hasb.)  645,  33  Pac 
88;  York  t.  P.  &  K.  By.  Co.,  8  Idabo,  574 
00  Pac  1012.  The  debt  sued  on  in  this  case 
ml^t  have  been  incurred  for  the  use  and 
benefit  of  the  respondent;  or  for  tiie  benefit 
of  her  separate  estate,  and  still  she  might 
not  have  actually  received  and  disborsed  tl» 
money.  It  may,  on  the  other  hand,  have  been 


Incurred  entirely  and  solely  for  the  use  and 
benefit  of  her  codefendant,  Baldwin.  The 
plaintiff,  we  think,  introduced  sofflclent  evl* 
dence  to  put  tbe  defendant  to  her  proofs,  and 
we  shall  therefore  order  a  new  trial.  If  the 
respondent  can  establish  a  defense  that  will 
bring  her  within  the  purview  of  the  law,  as 
herein  announced,  she  will  defeat  plaintiff's 
right  of  recovery;  otherwise  she  will  fail.  * 
The  parties  should  have  a  full  hearing  on  the 
merits  of  this  case. 

Judgment  reversed,  and  a  new  trial  grant- 
ed. Ck>sts  awarded  to  appellant. 

STOCESLAOER,  C.  J.,  concurs. 

SULLIVAN,  J.  (concurring).  I  concur  In 
the  conclusion  reached,  to  the  extent  that  a 
new  trial  should  be  granted,  but  am  unable  to 
concur  In  tbe  concluston  that  under  the  laws 
of  this  state  a  married  woman  cannot  bind 
herself  personally  for  the  payment  of  a  debt 
that  was  not  contracted  for  her  own  nse,  or 
for  Uie  use  or  benefit  of  ber  separate  estate^ 


(U  Idabo,  H5) 
STATB  V.  DRISKEIiL. 

(Supreme  Court  of  Idaho.  April  14,  1900.) 

Criminai,  Law— New  Tbial— Review  on  Ap- 
peal. 

Where  respondent  waa  convicted  of  the 
statutory  crime  of  rape,  and  it  is  shown  that 
the  evidence  was  connlcting  on  material  quen- 
tiODS  involved  in  tbe  trial,  and  tbe  tri4.1  judge 
sustained  a  motioa  for  a  new  trial,  without 
stating  whether  his  order  was  based  upon  the 
Insufficiency  of  the  evidence  or  errors  of  law  oc- 
curring at  the  trial,  this  conrt  will  not  reverse 
sucb  order,  unless  error  is  manifest  from  the 
record. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  IS  30&7-807U 

(Syllabus  by  the  Court.} 

A4>pea]  from  District  Court;  Latah  Coun- 
ty; Edgar  0.  Steel,  Judge. 

Ernest  Driskell  was  convicted  of  crime. 
From  an  order  granting  a  new  trial,  the 
state  appeals.  AfBrmed. 

Wtlllam  B.  StIHIngOT  and  John  JT.  Onheen, 
Atl7.  Gen.,  tor  tbe  Stata  Wm.  U.  M<n>- 
gan  and  Albert  L.  Hoi^an,  for  respondent 

STOOESLAGBR,  a  7.  ^le  prosecuttng 
attorney  of  Latah  county  filed  an  informa- 
tion against  respondent,  charging  him  with 
the  crime  of  statutory  rape  on  the  person 
of  one  Grace  Clark.  A  trial  was,  had  and  a 
verdict  returned  by  the  jury  &idlng  him 
gullly  as  charged  in  tbe  Information.  With- 
in tbe  time  agreed  upon  by  tbe  prosecuting 
attorn^  and  counsel  for  respondent;  a  bill 
of  exceptions  was  settled  and  allowed  by 
the  court,  and  thereafter  a  motion  in  arrest 
of  Judgment  was  filed,  to  ^t:  "Gomes  now 
the  above-named  defendant  and  moves  tbe 
court  to  arrest  the  Judgment  In  tbe  abOT&- 
entitled  cause,  and  that  no  judgment  be 
pronounced  against  Uie  defeiidftnl.oa  the, 
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Terdlct  hereinbefore  rendered,  for  tbe  rea- 
Hon  that  the  information  in  said  cause  does 
not  Btate  facts  snfflclent  to  constitute  a 
crime  against  the  laws  of  the  state  of 
Idaho."  This  motion  -wfis  filed  on  the  22d 
day  of  January,  1906,  overruled  by  the 
court,  and  defendant  sentenced  to  five  years' 
imprisonment  In  the  State  Penitentiary.  On 
the  same  day  counsel  for  respondent  there 
moTed  for  a  new  trial  on  the  following  al- 
leged errors:  "(1)  That  the  court  misdirect- 
ed the  Jury  In  matters  of  law  arlelng  during 
the  course  of  the  trial.  (2)  That  the  verdict 
Is  contrary  to  both  the  law  and  the  evi- 
dence." On  the  29th  day  of  January,  1906, 
the  court  made  the  following  order:  "This 
cause  coming  on  to  be  beard  before  me  this 
20tb  day  of  January,  1906,  the  defendant 
having  heretofore  in  open  court  regularly 
made  his  application  and  motion  for  a  new 
trial,  within  tbe  time  heretofore  allowed  by 
the  court  for  that  purpose,  the  time  for 
the  presentation  of  that  motion  and  applica- 
tion being  agreed  to  by  the  respective  coun- 
sel for  the  state  and  the  defendant,  and 
the  conrt  having  beard  the  arguments  of 
tbe  respective  counsel  for  and  against  said 
application  and  motion,  and  having  exam- 
ined all  tbe  records  and  papers  appertain- 
ing, and  being  fully  advised  In  the  premises 
both  as  to  the  law  and  the  facts,  It  is  hereby 
ordered  that  the  said  application  and  mo- 
tion of  the  defendant  for  a  new  trial  be, 
and  the  same  Is,  hereby  granted  and  allow- 
ed." It  Is  from  this  order  that  tbe  state 
appeals. 

We  are  not  Informed  by  tbe  order  of  the 
learned  trial  Judge  on  which  ground  or 
whether  on  both  set  out  in  respondent's  mo- 
tion he  granted  the  new  trial.  It  Is  con- 
ceded by  the  Attorney  General,  also  the 
county  attorney  of  Latah  county,  who  took 
the  appeal  and  made  the  only  oral  argument 
In  the  case,  that  orders  granting  new  trials 
are  largely  within  tbe  discretion  of  the 
trial  court  The  rale  Is  so  well  settled  that 
it  needs  neither  discussion  nor  citation  of 
authorities.  It  is  apparent  from  the  record 
that,  In  the  opinion  of  tbe  court,  the  Infor- 
mation was  sufficient  to  charge  tbe  crime 
of  rape,  as  a  demurrer  alleging  various  rea- 
sons why  It  vras  Insufficient  bad  been  over- 
ruled by  the  court  It  would  hardly  seem 
reasonable  that  the  motion  was  sustained 
on  account  of  the  Insufficiency  of  tbe  evi- 
dence to  support  tbe  verdict,  as  this  ques- 
tion had  been  passed  upon  by  the  Jury; 
hence  we  conclude  that  the  court  was  con- 
vinced that  an  error  prejudicial  to  the 
rights  of  the  defendant  In  tbe  instructlonc 
given  to  the  Jury  or  refusal  to  give  the  re- 
quests of  counsel  for  defendant,  the  admis- 
sion of  evidence  on  behalf  of  the  prosecu- 
tion or  rejection  of  evidence  oCrered  by  de- 
fendant, or  some  one  or  more  of  these 
reasons,  prompted  the  court  in  granting  a 
new  trial.  If  it  was  apparent  to  the  Judge 
before  whom  this  case  was  tried,  after  aa 


examination  of  the  record  and  proceedings 
of  the  trial,  that  some  error  had  been  com- 
mitted that  may  have  iplsled  tbe  Jury  in 
the  conclusion  reached  that  tbe  defendant 
was  guilty,  then  It  was  the  duty  of  the 
court  below  to  make  the  order  granting 
respondent  another  hearing.  It  matters  not, 
BO  far  as  this  court  is  concerned  from  the 
record  before  us,  whether  the  order  -was 
based  on  the  Insufficiency  of  tbe  evidence 
to  support  the  verdict  or  whether,  in  the 
opinion  of  the  court  errors  In  the  admis- 
sion of  evidence  offered  by  the  state  or  re- 
jection of  evidence  offered  by  respondent 
prompted  the  court  In  making  tbe  order. 
He  says  be  made  it  after  familiarizing  him- 
self with  both  tbe  law  and  the  facts,  and, 
as  has  been  so  often  said  by  this  court 
where  there  are  disputed  facts,  the  trial 
court  and  Jury  are  in  better  position  to  pass 
upon  them  than  this  court  Without  dis- 
cussing what  the  record  shows  as  to  the 
facts  la  tbe  case,  It  is  sufficient  to  say  that 
there  are  many  contradictions  shown,  es- 
pecially as  to  the  confession  of  tbe  respond- 
ent, and  the  facts  find  circumstances  that 
led  op  to  such  confession.  In  1  Greenleaf 
on  Evidence  (15th  JSd.)  {  219,  discussing  con- 
fessions and  when  they  may  be  used  against 
the  accused,  the  author  says:  ^'Before  any 
confession  can  be  received  in  evidence  In  a 
criminal  case  It  must  be  shown  that  it  was 
voluntary.  Tbe  cause  of  practice  is  to  In- 
quire of  the  witness  whether  the  prisoner 
had  been  told  that  It  would  be  better  for 
him  to  confess,  or  worse  for  him  If  he  did 
not  confess,  or  whether  language  to  that 
effect  had  been  addressed  to  him.  •  •  •  »■ 
This  rule  stands  uncontradicted  by  any  au- 
thor or  text-writer,  and  from  the  record  in 
this  case  we  find  much  evidence  and  many 
contradictory  statements  as  to  Just  what 
was  said  by  Mr.  Clark,  tbe  father  of  Grace 
Olark,  and  respondent  prior  to  the  meeting 
in  the  office  of  the  prosecuting  attorney 
as  well  as  In  the  office  of  such  officer.  If 
the  theory  of  the  prosecntlon  Is  correct  as 
to  what  vras  said  In  consultation  between 
Mr.  Clark  and  respondent  then  the  court 
erred  In  granting  a  new  trial.  If,  on  the 
other  hand,  the  evidence  offered  by  respond- 
ent some  of  which  was  admitted  and  some 
rejected,  shall  be  accepted  as  true  and 
should  have  gone  to  the  Jury  for  their  con- 
sideration, then  there  was  no  error  In  the 
order  granting  a  new  trial.  As  heretofore 
stated,  the  lower  court  was  more  familiar 
with  tbe  record  and  facts  In  this  case  than 
it  is  possible  to  bring  here  on  paper,  and  wo 
do  not  feel  Inclined  to  disturb  his  ordw 
granting  a  new  trial. 

The  order  granting  a  new  trial  Is  sus- 
tained. 

SULLIVAN,  J.,  concurs. 

AILSHIE,  J.  (concurrii^.  I  have  exam- 
ined the  record  In  this  case  very  mlautdy 
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«nd  In  detail,  hare  been  tinable  to  find  any 
reason  why  the  trial  court  granted  a  new 
trial.  It  la  clear  to  iny  mind  that  the  eTi- 
dence  of  extrajndldal  etatements  made 
the  defendant  was  admissible  and  that  those 
statements  were  made  under  such  clrcnm- 
fltances  as  to  clearly  Jnstify  their  admission. 
1  am  also  satisfied  that  the  court  did  not 
err  tn  refosing  to  give  the  Instructions  re- 
quested by  the  defendant  The  court  had 
already  given  an  Instruction  to  the  Jury 
covering  the  same  subject  in  eTen  a  more 
favorable  light  to  the  defendant  than  this 
request,  and.  Indeed,  one  of  which  he  could 
In  no  way  complain.  It  is  also  tme  that 
there  would  have  been  no  error  In  giving 
this  requested  Instmction.  It  Is  as  follows: 
'^he  ^llt  of  the  defendant  cannot  be  prov- 
en alone  by  the  confessions  or  statements 
of  the  defendant  without  other  evidence  or 
circumstances  tending  to  show  the  commls- 
^n  of  the  crime,  and,  unless  there  is  other 
evidence,  it  Is  your  duty  to  acquit  the  pris- 
oner." X  have  been' unable  to  find  any  error 
committed  by  the  court  on  the  admission 
or  rejection  of  evidence.  The  letters  writ- 
ten by  defendant's  sister  to  him  while  In 
Jail  and  after  the  commission  of  the  alleged 
offense  were  clearly  Inadmissible,  and  the 
court  properly  rejected  them.  This  leaves 
only  one  other  possible  ground  upon  which 
the  court  could  have  granted  a  new  trial, 
and  that  Is  Insufflclency  of  the  evidence.  It 
Is  true  there  Is  a  •conflict  In  the  evidence, 
and  it  was  perhaps  not  an  abuse  of  the  dis- 
cretion vested  In  the  trial  court  In  such 
cases  to  grant  a  new  trial  If  he  believed 
that  material  evldmce  introduced  on  the 
part  of  the  state  was  false,  or  that  an  in- 
justice had  been  done  the  defendant  by  rea- 
son of  false  statements  made  by  witnesses 
or  misapprehension  of  facts  by  the  Jury. 

Since  the  trial  court  has  assigned  no 
ipeciflc  reason  why  he  granted  a  new  trial, 
It  is  as  fair  to  presume  that  he  granted  It 
fOr  this  latter  reason  as  for  any  other.  On 
ttiat  ground  alone  I  concur  In  an  affirmance 
9t  the  order  granting  a  new  trlaL 


<«  or.  US) 


PAXTON  V.  IiIVBLT.* 


(Supreme  Court  of  Oregon.  Mar  22,  1006.) 

Appeal  —  StntsnES  —  Compitenct  —  Orri- 
cEBs  or  CouBT— UinTBD  STATES  Ooon  Gou- 

ICISSIOHKB* 

Under  Act  Com.  May  28,  1896,  c. 
I  19,  29  SUt.  1841^.  S.  Comp.  St.  1901,  p. 
309],  pTOTldlng  that  the  United  States  District 
Gonrts  shall  app<^t  United  Sutea  eommliH 
slonen  having  the  same  powen  and  duties  as 
wvn  jierformed  by  commissioners  of  the  Clr< 
ciUt  Conrts,  a  United  States  district  commis- 
sioner fa  an  ^'officer  of '  court,"  within  B.  & 
G.  Comp.  I  ISOT.  providing  that  no  officer 
of  uy  court  is  qnalined  to  be  bail,  so  that  sndi 

•BakMilBff  daaM  July  U.  IMM^ 


<^oer  is  disqualified  to  act  as  sorety  so  appeal 
bond  under  B.  &  a  Cnnp.  |  60,  sobd.  I; 
providlDs  that  qaali8cati<HU  of  sureties  on  ap- 
peal shall  be  the  same  as  in  bail. 

Appeal  from  Circuit  Court,  Wallowa  Coun- 
ty; Bobwt  Eakln,  Judge. 

Action  by  O.  F.  Faxton  against  L.  D.  Livo* 
ly.  From  a  Judgment  for  plaintiff,  dsfflnA- 
ant  appeals.  Appeal  dismissed. 

The  plaintiff  recovered  Judgment  against 
the  defoidant  who  appealed  to  this  coort 
and  filed  his  transolpt  on  appeal  herein, 
whereupon  plaintiff  filed  a  motion  to  dismiss 
the  appeal  for  the  reason  that  the  defoidant 
had  failed  to  file  a  proper  undertaking  on  ap- 
peal. In  that  the  surety  thereon  was  not 
qualified  as  by  law  required.  The  record 
discloses  that  the  plaintiff  excepted  In  the 
lower  court  to  the  sufficiency  of  the  surety 
on  the  undertaking  and  required  him  to 
Justify  before  the  county  clerk,  where  he 
testified  that  he  then  was,  and  for  several 
months  had  been,  a  United  States  commis- 
sioner appointed  by  the  United  States  Dis- 
trict Court  for  the  district  of  Oregon,  anil 
made  no  other  showings  as  to  his  qnallflcar 
tions  as  sdrety. 

J.  A.  Burleigh,  for  at)pellanL  D.  W.  Shear 
han  and  D.  W.  Ballegr,  for  respondent 

HAILBT,  I.  (after  stating  tbe  facts).  The 
sole  questlm  raised  by  this  motion  Is  whether 
or  not  a  United  States  commissioner  Is 
qualified  to  act  as  surety  on  an  nndertaUng 
on  appeal  under  onr  law.  Snbdlvlsioa  8.  S 
649,  B.  ft  O.  Oomp.,  provides  that  "tbe  HuaU.- 
flcatlOQs  of  sureties  In  tbe  mdertiAlng  on  ap- 
peal shall  be  the  same  as  In  ball  on  arrest 
and,  If  e:tepted  to,  tSm  shaU  Jostify  In  like 
manner.**  Section  1007,  B.  ft  O.  Onnp.,  de 
fining  the  qnallficatlms  of  ball  tm  arrest  pnn 
vldes:  "No  connsdor  or  attorney,  shttlfl, 
cleric  of  any  conrt,  or  other  officer  of  any 
court.  Is  qnallfled  to  be  baU."  In  Todd  t. 
United  States.  ISS-U.  S.  278-282,  IS  Bnpi  Ot 
889.  80  L.  Bd.  862;  Mr.  Justice  Brewer,  tn 
speaking  of  a  commissioner  ot  the  United 
States  Circuit  Court;  said:  "He  Is  slmpSy  an 
officer  of  the  Circuit  Court  appointed  and 
remorable  by  tiiat  court"  Ccmgress  In  1800 
abolished  all  commlsslmiers  of  Circuit  Orarta 
and  provided  that  the  United  States  District 
Gonrts  for  each  Judicial  district  should  ap- 
point United  States  commissioners,  who 
"shall  have  the  same  powers  and  perform 
the  same  duties  as  are  now  Imposed  upon 
oommisslonws  of  ttie  Circuit  Courts.**  Act 
May  28,  1886,  e:  2S2;  |  18,  29  Stat  1S4  [U. 
S.  Comp  St  1901,  p  49^.  The  surety  tn 
the  undertaking  on  appeal  herein,  being  a 
United  States  commissioner,  was  an  officer  ot 
a  court  and  therefore  not  qualified  as  snrety; 

The  motion  will  be  allowed,  and  the  ap- 
peal dlnmlBMil, 
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(48  Or.  U«) 

MIIvLER  T.  BBAVBR  HILL  COAL  OO. 

(Supreme  Court  of  Oregon.   May  22,  1900.) 

Master  and  Servant— SnBGiCAlr  Attbno- 
ANCE— Master's  Liability. 

Where  defendant  company  collected  from 
plaintiff  and  other  employ^  a  certain  amount 
per  month  for  the  maintenance  of  a  hospital 
for  the  use  of  empl(v£s,  bat  made  no  contract 
to  furnish  employ^  medical  or  sui^cal  at- 
tendance at  sueh  hospital,  defendant's  only  doty 
was  to  use  ordinary  care  in  the  expenditure 
of  the  money  collected,  and  in  the  employment 
of  physicians  and  Burgeons  In  charve  of  toB  &oe- 
pital,  and  it  was  not  therefore  liable  for  fees 
of  a  stir^eon  employed  by  plaintiff  to  nerf«m  an 
operation  during  the  absence  of  the  sargeon 
in  chaise. 

Appeal  trom  Circuit  Court,  coos  Ooanty; 
Xj.  T.  Harris,  Judge. 

Action  b7  Victor  Miller  against  the  Beaver 
HIU  Coal  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

This  la  an  action  to  recover  for  the  breach 
of  an  alleged  contract  by  which  the  defend- 
ant agreed  to  provide  the  plaintiff  with  nec- 
essary medical  and  surgical  attention,  at  a 
hospital  maintained  by  It,  in  case  of  his  in- 
jury while  In  Its  employ.  The  facts,  as  dis- 
closed by  the  testimony,  are  these:  The  de- 
fendant company  Is  engaged  in  coal  mining 
at  Beaver  bill.  In  Coos  county.  It  Iiaa  a  hos- 
pital at  Its  mine  in  charge  of  a  physician  at 
wblcb  its  employes,  and  those  of  subcon- 
tractors paid  through  its  office,  are  entitled 
to  be  cared  for  free  in  case  of  sickness  or 
Injury  while  in  its  service.  For  the  support 
and  maintenance  of  the  hospital  $1.50  a 
month  is  deducted  from  the  wages  of  each 
employ^  by  their  consent,  or  at  least  without 
objection  from  them.  In  August,  1904,  the 
plaintiff,  while  at  work  for  a  subcontractor, 
was  seriously  injured  by  an  Iron  splinter 
penetrating  the  abdominal  wall.  He  was 
taken  to  the  company's  hospital  and  the 
wound  examined  by  Doctor  Chambers,  who 
was  temporarily  In  charge  during  tiie  ab- 
sence of  the  regular  physician.  The  doctor 
found  tiie  wound  to  be  of  such  a  diaracter 
as  to  require  a  surgical  operation  which 
could  not  be  performed  by  him  alone  or  with 
the  tsL<A\ltiea  at  bis  command.  He  telephon- 
ed to  Coquille,  the  nearest  town,  for  assist* 
ance,  but  was  unable  to  obtain  a  sui^eon 
from  that  place  and  thereupon  at  plaintiff's 
request  telephoned  to  Marcbfleld  to  Doctor 
UIi^s,  who  came  oat  to  the  mine  and  per- 
formed the  necessary  operation.  Mingus 
charged  the  plaintiff  $250  for  his  services, 
and.  defendant  refusing  to  reimburse  him 
therefor,  he  brought  this  action  to  recover 
flie  amount  At  the  close  of  the  plaintiff's 
testimony  the  defendant  moved  for  a  nonsuit, 
which  motion  was  overruled  and  a  verdict 
rendered  In  favor  of  plaintiff.  From  the 
Judgment  entered  on  the  verdict,  the  defend* 
ant  appeals. 

J.  L.  Coke,  for  appellant  J.  M.  Upton, 
for  respondent 


BEAN.  O.  J.  (after  stating  Che  facts). 
This  action  Is  founded  on  contract  and  be- 
fore the  plaintiff  can  recover  be  must  show 
that  defendant  agreed  to  furnish  him  with 
necessary  medical  and  surgical  attendance  Id 
case  of  injury,  and  that  It  neglected  to  com- 
ply with  its  contract.  The  only  evidence  on 
this  question  was  the  testimony  of  the  plain- 
tiff and  the  witnesses  Bjorqulst,  Anderson, 
and  Carlson.  The  plaintiff  testified  tihat  for 
sometime  prior  to  his  injury  he  had  been  as- 
sisting in  getting  out  mine  timbers  for  the 
defendant  and  that  it  retained  $1.50  each 
month  from  bis  wages  "for  the  hospital." 
BJorqulBt  said  the  defendant  had  a  hospital 
at  the  mine  where  sick  and  injured  employes 
were  cared  for  free,  and  that  $1.50  a  month 
was  regularly  deducted  from  the  wages  of 
each  employe  by  the  company  for  Its  support, 
but  that  he  did  not  know  who  employed  the 
physician  In  charge.  Anderson  and  Carlson 
testified  to  substantially  the  same  state  of 
facts.  Doctor  Swennson,  an  admittedly  com- 
petent physician  and  surgeon,  was  In  charge 
of  the  hospital,  and  testified  that  he  was  em- 
ployed by  the  defendant;  that  he  was  In 
Portland  at  the  time  of  the  accident  to  the 
plaintiff  and  left  the  hospital  In  charge  of 
Doctor  Chambers,  who  was  a.  proper  person 
for  that  purpose. 

This  Is  all  the  testimony  that  was  given 
on  the  trial  on  the  question  now  under  con- 
sideration, and  we  are  of  the  opinion  It  falls 
short  of  proving  a  contract  by  the  defendant 
to  provide  the  pi  'ntiff  with  necessary  med- 
ical and  sui^ical  attendance  in  case  of  In- 
Jury.  It  merely  shows  that  a  certain  sum 
each  month  was  contributed  by  the  plaintiff 
and  hia  fellow  employes,  or  exacted  by  the 
company,  for  the  support  and  maintenance 
of  a  hospital  for  the  use  of  the  employes. 
There  la  no  evidence  that  any  statement  or 
promise  was  made  by  the  defendant  to  the 
plaintiff,  or  any  of  Its  employes,  as  to  the 
object  and  purpose  of  the  contribution  or  the 
benefit  they  would  receive  therefrom,  other 
than  it  was  for  hospital  purposes.  The  trans- 
action, therefore,  under  the  testimony,  con- 
stituted in  law  nothing  more  than  a  sub- 
scription by  the  plaintiff  and  the  other  em- 
ployes for  the  charitable  purpose  of  main- 
taining a  hospital,  where  they  could  obtain 
Buqh  medical  attendance  and  hospital  accom- 
modations as  the  fund  thus  subscribed  would 
afford.  And  the  only  liability  assumed  by 
the  defendant  in  collecting  the  fund  was  to 
expend  It  for  the  purpose  for  which  it  was 
subscribed,  and  no  other.  The  mere  fact 
that  it  received  or  exacted  the  contribution 
did  not  Impose  upon  it  the  absolute  duty  to 
furnish  each  contributor  all  the  medical  or 
surgical  attendance  he  might  need  or  require, 
whether  the  fund  provided  was  sufficient  or 
not  A  sick  or  Injured  employe  was  entitled 
to  the  use  and  benefit  of  the  hospital  and  the 
medical  services  there  provided,  to  the  ex- 
tent of  the  money  contributed  for  that  pur- 
jfoee,  but  he  was  not  obliged  to  co  to  the 
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hospital  or  to  accept  ttae  accommodations. 
He  could,  if  he  chose,  go  elsewhere  and  em- 
ploy physicians  and  attendants  other  than 
those  provided  by  the  company,  and,  if  he 
did  so,  the  company  would  not  be  liable  to 
reimburse  him  tfawefor.  The  only  duty  of 
the  company  was  to  use  ordinary  care  In 
tiie  expenditure  of  the  money  and  In  the 
employment  of  physicians  and  surgeons  la 
cbarge  of  the  hospital,  and  It  is  not  respon- 
sible for  the  negligence  of  the  surgeon  so 
employed  In  going  away  and  leaving  the  hos- 
pital In  charge  of  another.  Union  Pacific 
Ry.  Co.,  T.  Artist,  60  Fed.  365,  9  O.  O.  A. 
14,  23  li.  R.  A.  581;  South  Florida  Ry.  C!o., 
r.  Price,  32  Fla.  46.  13  South,  638;  Elghmy 
T.  Union  Paclflc  Ry.  Co.,  93  Iowa.  538,  61 
N.  W.  1056,  27  L.  R.  A.  296;  Atchison,  Tope- 
ka  &  Santa  F6  R.  Co.  v.  Zeller,  54  Kan.  340, 
38  Pac.  282;  Richardson  v.  Carbon  Hill  Coal 
Co..  10  Wash.  6^,  39  Pac.  95.  This  action 
Is  not  based  upon  a  misapplication  or  mis- 
appropriation of  the  hospital  fund  by  the  de- 
fendant, or  the  employment  of  an  unskillful 
surgeon  by  it,  bnt  upon  an  alleged  contract 
to  furnish  plalntltT  wltb  necessary  medical 
and  surgical  attendjsnce — an  averment  en- 
tirely unsupported  by  the  testimony. 

The  Judgment  Is  thwefore  reveneA,  and 
Uie  cause  remanded  for  such  further  pro- 
ceedings as  may  be  pn^er,  not  inconsistent 
vltb  this  opinion. 

(«  Or.  ISS) 

MacRAE  V.  SHALL. 
(Supreme  Court  of  Oregon.  May  22,  lOOa) 

1.  Watebs  and  Watkk  Coubses— Appbofbi- 
ATiON  07  Water  tob  Ibbigatioh  Fubposes 

— RIGHTS  ACQUIBED. 

A  settler  on  land  owned  by  another  took 
poBsessuon  of  a  ditch  constructed  by  a  third 
person  for  the  Irrieatioc  of  land  on  which  he 
settled  and  subsequently  acquired  as  a  bome- 
Btead.  The  settler  diverted  the  water  to  tfie 
land  occupied  by  him.  No  consent  to  divert  the 
water  was  obtained,  field,  tliat  a  grantee  of 
the  land  under  a  Quitclaim  deed  of  the  settler 
and  a  deed  from  the  owner  did  not  acquire 
any  right  by  appropriation  to  the  nse  of  the 
water. 

2.  Sake— REUKQmsHMENT  of  Riqbt. 

Evidence  examined,  and  held  to  show  that 
grantees  of  land  under  conveyances  expressly 
conveyine  a  right  of  amuopriation  of  water  for 
irrigation  purposes  did  not  relinquish  the  right 
of  appropnation. 

8.  Same— Pesobiftive  Right— Etxdemce — 
sufticiehct. 

.  Evidence  examined,  and  held  not  to  ahow 
that  one  entitled  to  the  prior  right  of  appropria- 
tion of  water  for  irrigation  purposes  was  de- 
prived of  a  part  thereof  liy  adverse  user  for 
the  statutory  period. 
4.  Saue. 

One  entitled  to  the  prior  right  of  appro- 
priation of  all  the  waters  of  a  creek  for  ir- 
rigation purposes  can  only  be  deprived  thereof 
by  adverse  user  established  by  clear  and  con- 
clnsive  evidence. 

Ai^>eal  from  Circuit  Court,  Grant  County; 
Uorton  D.  Clifford,  Judge. 

Suit  by  Kenneth  F.  MacRae  against  James 
Small.  From  a  decree  for  defendant,  plain- 
tiff appeals.  Affirmed. 


Errett  m<^  for  i^pellant  Morton  D. 
Clifford  and  John  L.  Band,  for  respondent. 

MOORE,  J.  This  is  a  suit  by  Kenneth  F. 
MacRae  against  James  Small  to  enjoin  in- 
terference with  the  flow  of  water  In  a  Altct 
to  plaintiffs  premises,  and  to  recover  dam- 
ages for  intermeddling  therewith,  his  rl^t 
beii^  based  on  an  alleged  appropriation,  and 
also  on  a  prescriptive  use.  The  answer 
denies  the  material  allegations  of  the  com- 
plaint, and  avers  that  the  defendant's  pred- 
ecessor in  interest  made  a  prior  appropria- 
tion of  all  the  water  In  question  In  1870^' 
which  quantlt;  had  ever  since  been  nsed  in 
irrigating  the  lands  now  owned  by  the  de< 
fendant  The  reply  admits  that  defendant's 
predecessor  constructed  a  small  ditch  from  a 
stream  to  Ills  premises,  appropriating  about 
six  inches  of  water  and,  on  December  1<^ 
1881,  amyeyed  the  lands  to  defendant's 
giantor,  who  immediately  abandoned  such 
nse,  and  alleges  that  no  right  to  the  water 
was  thereafter  asserted  until  June  1,  1902. 
The  (XLvaa  was  tried  raiting  In  a  decree 
for  the  defendant,  awarding  him  the  use  of 
all  the  water  In  controversy,  and  plaintiff 
appeals. 

The  transcript  shows  that  about  1870,  one 
Marcus  D.  Reeves  settled  on  unsurveyed 
public  land  through  which  a  peremdal  stream 
flows  that  was  subseanently  called  Beeves' 
Ore^  This  brook  rises  in  a  spar  of  the 
Blue  Mountains  in  Grant  county,  flows  south- 
erly and  empties  Into  the  John  Day  river, 
affording  In  the  dry  season  about  20  inches  of 
water,  minera*  measurement  Reeves  In  1872,  - 
constructed  a  flume  from  the  creek  with 
which  he  connected  a  ditch,  whereby  water 
was  diverted,  and  used  to  Irrigate  crops 
grown  on  the  arid  land  on  which  he  had 
settled.  The  township  in  which  such  land  Is 
situated  was  surveyed  in  1873.  by  autborlty 
of  the  general  government,  whereupon  Reeves 
filed  a  homestead  claim  on  the  premises  con- 
taining Ids  improvements,  described  as  fol- 
lows: The  S.  W.  %  of  the  N.  E.  H>  the  S.  B. 
%  of  the  N.  W.  %,  the  N.  B.  %  of  the  S.  W. 
^,  and  the  N.  W.  ^,  of  the  8.  B.  %  of  sec- 
tion 12,  in  township  13  S.,  of  range  27  E.  of 
the  Willamette  meridian,  and  April  20,  1882. 
a  patent  from  the  United  States  was  issued 
to  htm  therefor.  Reeves  built  a  good  house 
on  this  land,  fenced  most  of  It,  cultivated 
several  acres  thereof,  and  raised  good  crops 
thereon  by  nse  of  the  water  which  be  bad 
diverted.  He  also  irrigated  with  water  from 
his  ditch  a  meadow  of  about  10  acres  on 
land  subsequently  patented  to  Louisa  Aldrlch, 
which  is  described  as  follows:  The  S.  W. 
%  of  the  N.  W.  the  W.  and  the  S.  B. 
U  of  the  S.  W.  Vi  of  that  section.  Reeves 
and  his  wife  had  some  difficulty  in  conse- 
qnence  of  which  he  left  her,  after  making 
final  proof  In  support  of  his  entry,  and  made 
his  home  with  one  Robert  B.  Hay  to  whom, 
on  December  10,  1881,  he  executed  a  deed  of 
bis  land,  but  she  did  not  join  In  the  con- 
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Teyance.  Hay  atoo  obtained  a  deed  of  the 
Aldrlch  land,  and  on  Octobw  4,  1889,  con- 
veyed  It  and  tbe  Reeves  tract  to  tbe  d^end- 
ant  Reeves  left  Grant  coun^  soon  after 
execating  his  deed,  and  having  never  since 
been  heard  from,  It  la  generally  believed  that 
be  is  dead.  Hrs.  Reeves  snbseguoitly  mar- 
ried M.  E.  Oage  who  In  1884,  settled  on  the 
N.  )6  of  the  N.  H  of  section  11  In  that  town- 
ship and  rang^  which  land  was  then  owned 
by  tbe  Eastern  Oregon  Land  Company,  a 
corporation,  the  title  thereto  having  been 
secnred,  with  otha  lBnds,-by  mesne  conv^- 
ances  from  the  United  States,  pursuant  to 
an  Act  of  Congress  Act  Feb.  25,  1867,  14  U. 
S.  Stat  400,  c  77),  granting  l&nds  to  the 
state  of  Oregon  to  aid  In  the  construction 
of  a  military  wagon  road,  and  also  con- 
formable to  an  act  of  the  legislative  assembly 
of  this  state  (Laws  Or.  1868,  p.  3),  designating 
the  Dallas  Military  Road  Company  as  the 
artificial  being  entitled  to  the  benefits  of  such 
grant  Gag^  In  the  spring  of  1886,  took 
possession  of  Reeves'  flume,  which  be  re- 
paired, and  of  his  dltdi,  whldi  he  cleaned  out 
from  Its  head  to  a  point  near  the  termina- 
tion thereof  from  which  he  constructed  a 
ditch  to  land  on  which  be  had  settled,  and 
used  the  water  of  Reeves*  creek  to  Irrigate - 
crops.  He  executed  a  qnltelalm  deed,  De^ 
cember  81,  1888,  to  plaintiff  of  all  bis  In- 
tereet  In  such  land,  but  no  mention  was  made 
therein  of  any  ditch  or  water  right  Tbe 
Eastern  Oregon  Land  Company,  on  Novem- 
ber 1,  1890,  gave  a  deed  of  such  land  to  the 
plaintiff,  who,  ever  since  securing  possession 
of  tbe  premises  from  Gage,  has  caused  water 
so  diverted  to  be  used  In  Irrigating  crops 
grown  thereon  until  June  1,  1902,  when  his 
ditch  was  cut  by  defendant's  tenant  thereby 
causing  an  embroilment  which  resulted  In 
this  suit 

The  first  question  to  be  considered  Is 
whether  tbe  testimony  shows  that  the  use  of 
water  from  Reeves*  Creek  was  abandoned 
by  Hay,  and  not  thereafter  resumed  by  tbe 
defendant  until  the  ditch  referred  to  was  cut 
and  whether  MacRae  and  his  predecessor  In 
Interest  for  more  than  10  years  prior  to 
bringing  this  suit  have,  under  a  claim  of 
right  openly,  notoriously,  and  continuously, 
applied  such  water,  each  season,  to  the  Ir- 
rlgntiOD  of  crops  grown  on  his  land,  thus 
securing  by  prescription  a  preferred  right 
thereto  7  Neither  Hay  nor  tbe  defendant 
ever  lived  on  the  land  now  owned  by  the  lat- 
ter, but  as  they  were  severally  engaged  in 
raising  sheep,  their  flocks  were  occasionally 
kept  thereon  during  winters,  and  In  the  sum- 
mers th^  were  driven  to  and  herded  on 
distant  ranges.  After  Reeves  conveyed  his 
homestead,  the  fences  which  be  bad  built 
were  alowed  to  decay  and  sage  brush  was 
permitted  again  to  grow  on  all  tbe  land 
that  he  bad  cultivated,  except  about  an  acre 
thereof  on  which,  by  tbe  use  of  water  from 
tfie  ditch,  garden  vegetables  were  occasion- 


ally raised  by  persona  who  temporarily  oc- 
cupied the  honae  on  tbe  pranlaea.  Some 
placer  mining  was  attempted  on  the  Aldrldi 
place  by  using  water  tram  tbe  ditch,  but  as 
this  work  was  not  done  in  tbe  Irrigating  sea- 
son the  extent  of  such- use  Is  not  deemed 
material.  In  the  10  yean  from  the  aprlng  of 
1888,  when  Oage  flrst  applied  the  water  to 
the  irrigation  of  crops  grown  on  tbe  land 
now  owned  by  plaintiff,  gardena  were  cid- 
tivated  and  vegetables  raised  on  tbe  Reeves* 
homestead  by  persons  and  In  area  aa  fol- 
lows: H.  Munjar,  Jr.,  In  1893,  not  an  acre, 
and  J.  B.  Moble  In  1804  and  the  following 
year  about  an  acre.  TUs  la  the  extent  of  the 
uae  of  such  wat«  for  Irrigating  the  defend- 
anfa  tillable  land  during  the  entire  period 
of  tbe  statute  of  llmltetlon.  J.  Helmadore, 
as  defendanfa  witness,  testified  that  In 
October,  1899,  he  took  a  bond  of  sbe^ 
to  tbe  Reevea*  land  and  kept  th«n  tbere 
for  Small  until  tbe  tolowing  spring,  and 
that  while  on  the  place  he  put  aome  roctai 
In  tbe  head  of  the  diteh'  and  turned  water  on 
defendant's  land  to  Irrigate  grass  growing  on 
a  meadow.  The  defendant  as  a  witness  In 
hla  own  bdialf,  testlfled  that  when  be  par- 
cbaaed  the  Reevea'  and  the  Aldrlcb  lands 
tbe  fencea  once  standing  thereon  were  nearly 
all  destroyed,  and  that  cattle  and  horses  could 
come  and  go  at  will  over  the  entire  prem- 
ises, bnt  that  by  tbe  use  of  water  from 
the  Beeves'  ditch,  grass'  could  be  kept  alive 
without  Inclosing  tbe  meadow  on  which  it 
grew;  that  every  year  after  securing  the 
deed  to  these  lands  he  bad  sent  men  there- 
to from  his  home  ranch,  about  four  miles 
distant  to  Irrigate  the  praises,  frequently 
going  there  himself  for  that  purpose,  always 
using  the  water  when'  necessary  and  some- 
times taking  tbe  entire  flow  of  the  diteh, 
thereby  keeping  the  timothy  growing  on  a 
meadow  and  also  irrigating  a  lower  bench 
of  cultivated  land,  containing  in  all  abont 
10  or  12  acres  which  were  partly  covered 
with  sage  brush;  and  that  he  never  gave 
Gage  or  McRae  any  authority  to  use  tbe 
water,  though  as  a  neighborly  act  be  had 
permitted  the  surplus  after  supplying  bis 
needs  to  flow  In  tbe  ditch  to  pialntiflTs 
land,  until  he  learned  that  a  right  thereto 
by  ativcpse  user  was  claimed.  The  plain- 
tiff's witnesses,  who  lived  in  the  vicinity  of 
the  Reeves*  land,  severally  testlfled  that  they 
never  saw  the  defendant  or  bis  anfiUjiyfn 
using  water  from  the  ditch.  It  further  ap- 
pears tbat  plaintiffs  occupation  is  raising 
sheep,  which  business  Gage  was  formerly 
conducting,  and  as  the  latter  was  grazing 
more  land  than  tbe  parties  hereto  thought  be 
was  entitled  to  occupy,  the  plaintiff,  at  the 
defendant's  suggestion,  purdiased  Gage^a  In- 
twest  In  tbe  lands  on  which  he  had  aettled 
and  MacRae,  referring  thereto,  testlfled  that 
defendant  then  made  no  claim  to  the  oae 
of  the  water  thereon  from  Reeves^  cre^ 
When  Gage's  deed  was  executed  an  agree- 
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meat  vu  omuommftted  wiuatby  plalntlfl  was 
to  keep  bla  sbe^  west  of  Beeves*  CTedc,  and 
ttw  defaidant  would  pasture  bis  flocks  east 
of  that  stream,  tbe  terns  of  wblch  con- 
tract ttae  parties  bare  ever  dnce  observed. 
The  defendant  tnrtber  testified  tbat  be  ad- 
vised plabitUf  to  purcbase  Oage'a  Interest 
In  the  lands  on  wbtcb  be  bad  settled,  but 
he  ^d  not  then  know  that  anj  water  firom 
Beeves*  creek  had  been  need  on  the  premises. 
The  plaintiff  does  not  live  on  ttie  Qage  place, 
bat  his  toiants  have  cultivated  about  35  acres 
thereof  which,  without  the  use  of  water  trom 
Reeves'  cre^  must  become  nearly  valueless. 
Gage  testified  that  when  be  applied  the 
wat«  of  such  aeek  to  the  irrigation  of  crops 
grown  on  the  land  now  owned  bj  plaintiff 
be  knew  that  the  premises  were  within  the 
limits  of  the  grant  to  the  state  of  Or^cm, 
but  that  he  thoughts  because  a  part  of  the 
section  had  been  settled  upon  prior  to  the 
act  of  Congress,  that  the  land  which  be 
selected  would  not  pass  under  the  terms 
of  the  grant,  and  that  be  could  procure  a 
title  thereto  directly  from  the  United  States, 
but  tbat  having  applied  therefor  at  the  local 
land  office  be  was  unable  to  make  an  aitry 
thereon. 

The  foregoing  Is  the  substance  of  the  testi- 
mony given  at  the  trial  from  a  consideration 
of  which  the  plaintiff's  right  to  use  the 
water  of  Beeves'  cre^.  If  It  exist,  must 
be  determined.  Gage  was  evidently  a  tres- 
ptOBer  on  the  land  on  which  be  settled,  but 
as  the  use  of  water  thereon  was  undoubtedly 
a  benefit  to  the  Eastern  Oregon  Land  Com- 
pany, the  owner  of  the  premlsee,  and  as  such 
advantage  regularly  passed  to  the  plaintiff. 
It  will  be  assumed,  without  deciding  the 
question,  tbat  Gage  was  authorized  to  make 
a  valid  appropriation  of  water,  and  to  apply 
the  same  to  such  land.  Such  appropriation 
could  legally  have  been  made  by  taking 
water  from  the  Reeves'  ditch,  if  the  consent 
of  the  owner  thereof  had  been  secured. 
Water  Supply  &  Storage  Co.  v.  Larimer  & 
Weld  IrrigaOon  Co.,  24  Cola  324  51  Pac. 
496,  46  L.  B.  A.  322;  North  Point  Consoli- 
dated IrrlgatlMi  Co.  v.  Utah  &  Salt  Lake 
Canal  Co.,  16  Utah,  246,  52  Paa  168,  40  L. 
B.  A.  KSl,  67  Am.  St  Rep.  607.  In  McPhall 
V.  Forney,  4  Wyo.  556,  35  Pac.  773,  Mr. 
Justice  Conaway,  speaking  for  the  court  In 
discussing  this  question,  says:  "Plaintiff  in 
error  also  forgets  tbat  it  Is  just  as  necessary 
to  the  creation  and  preservation  of  a  water- 
right,  to  provide  means  for  the  continual 
diversion  of  the  water  from  its  natural 
channel  aad  for  conducting  It  to  the  place 
where  it  is  applied  to  some  beneficial  purpose, 
aa  It  la  to  apply  it  to  the  beneficial  pur- 
pose. And  he  cannot  arbitrarily  seize  and 
use  another's  ditch,  or  Interest  In  a  ditch,  for 
ttiat  purpose."  No  consent  to  divert  the 
water  from  the  ditch  was  ever  secured,  but 
Oage  arbitrarily  seized  and  used  the  conduit 
cimstmcted  across  patoited  land,  and  hence 


plaintiff,  as  bis  successor  In  interest,  never 
acquired  any  right  by  appropriation  to  the 
use  of  water  from  Beeves*  creek.  A  careful 
ezamtnatloa  of  the  testimony  convinces  ns 
that  neither  Hay  nor  Small  Intended  volmi- 
tarily  to  rellngulsh  the  valuable  right  of 
appropriation  which  was  initiated 
Beeves,  and  conveyed  by  express  fitipolutlcm 
contained  In  his  deed.  It  la  contended  by 
plaintifTs  counsel,  however,  tbat  from  the 
spring  of  1886  to  tiie  corresponding  season  of 
1890,  the  10  years  preecclbed  by  the  statute 
of  llmltetlon,  during  which  Oage  and  the 
plaintiff  used  the  water  In  question,  no  part 
of  the  lands  so  owned  by  the  defendant  was 
irrigated,  ezc^t  a  small  garden,  requiring 
not  to  exceed  an  Inch  of  watw  which  is  the 
greatest  measure  of  bis  right,  and  that  the 
plaintiff  and  his  predecessor  In  interest.  In 
the  interim,  acquired  by  prescription,  a  right 
to  the  remainder  of  the  water  flowing  in 
Beeves'  creek,  all  of  which  is  necessary  to 
bis  use  in  the  Irrigating  season.  If  the  testi- 
mony of  the  defendant  Is  to  be  believed,  tbat 
each  year  after  securing  Hay*s  deeds  of  ttae 
premises  she  used  such  quantities  of  water  aa 
he  needed  to  Irrigate  his  meadow  and  other 
land,  sometimes  taking  the  entire  flow  of  the 
stream,  there  was  therefore  such  an  Inter- 
ference with  plaintiff's  alleged  continuous 
nser  as  to  defeat  hla  prescriptive  r^fat. 

It  is  argued  by  plaintiff's  counsel  tbat  as 
the  defendant's  testimony,  In  relation  to  the 
very  uIstCTce  of  the  allured  meadow  Is 
uncorroborated  except  possibly  by  that  of 
Helmadore,  and  denied  by  all  other  wit- 
nesses, the  Improbability  of  such  declaration 
under  oath  la  self-evident  when  It  Is  con- 
sidered that  an  unfenced  meadow  would 
lie  entirely  destroyed  by  cattle,  horses,  and 
sheep  grazing  thereon.  If  the  grass  was  ut- 
terly uprooted  as  Intimated,  Its  complete 
destruction  In  the  manner  suggested  would 
not  necessarily  disprove  the  defendant's  stete- 
ment  that  the  water  was  applied  to  his 
meadow  and  cultivated  land,  for  the  right 
to  the  entire  use  of  the  stream  being  primar- 
ily vested  In  him,  as  Reeves'  succeraor  in 
Interest,  be  might  have  wasted  the  entire 
volume  of  water  on  the  land  wblch  bad  once 
produced  grass  and  crops  and  thereby  Inter- 
rupted plaintiffs  adverse  user.  That  no  person 
living  In  the  vicinity  of  the  Reeves'  or  Aldrlch 
lands  saw  the  defendant  or  fals  employ^  using 
water  on  bis  meadows  does  not  disprove 
his  testimony,  for  It  does  not  appear  from 
the  transcript  that  a  view  of  the  meadow 
could,  at  all  times,  have  been  obtained  by 
plaintiff's  witnesses.  Tbat  the  defendant  did 
not  call  any  of  his  employes,  except  Helma- 
dore, to  corroborate  his  statement,  to  the 
effect  that  be  frequently  sent  them  to  tbese 
lands  to  irrigate  grass  growing  thereon,  or 
offer  any  proof  of  their  death,  absence,  or 
inability  to  attend  the  trial.  Is  a  circumstance 
traidlng  to  discredit  him.  So,  too,  the  plaln- 
tiCTs  testimony  that  if  the  defendant  ever 
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Intofered  with  llie  ditch  he  was  nerer  aware 
of  any  dlmlnntlon  of  the  wat»  whldi  con- 
tlnnouBly  flowed  therein  to  hta  premises 
where  It  was  used  for  Irrlgatlott,  dlrecOy 
ocmtzorerts  the  defendant's  statement  nndo* 
oath.  It  Is  Impossible  to  say  with  certainty 
that  tbQ  def>Endant*s  testimony,  in  the  par- 
ticular mentl(med.  Is  trm,  but  as  he  Is  m- 
titled  to  the  prior  right  of  appropriation  of 
an  the  water  of  the  creek,  and  ooold  only 
be  deprtved  thereof  by  an  adverse  user,  tbe 
erldmce  bf  such  prescriptive  right  ought 
always  to  be  clear  and  concInslTe,  In  order 
to  defeat  a  vested  tftate  In  or  an  appurtenant 
to  land.  1  Am.  A  Eng.  Sine,  Law  &6.  Ed.) 
887;  1  Cye.  1161.  The  agreemoit  entored 
Into  whereby  tbe  flodcs  of  sheep  of  the  de- 
tfendant  and  of  the  plaintiff  were  respect- 
ively kept  on  separate  sides  of  Reeves'  Greek, 
tends  to  show  the  friendly  relation  formerly 
exlatlDg  between  the  parties  to  this  suit  and 
probably  accounts  for  the  flow  of  the  surplus 
water  In  the  ditch  to  plalntlflfs  premises. 
Tbe  testimony,  in  our  opinion,  falls  to  show 
that  plaintiff  has  made  out  a  case  with  that 
degree  of  {uroof  whlc^  tbe  rules  of  law  re- 
quire In  such  cases,  but  rather  that  the 
weight  ol  evidoLce  discloses  that  defoidant's 
Irrigation  of  his  meadow  and  other  land,  by 
means  of  tike  flume  and  ditch  from  Beeves' 
creek  broke  the  continuity  of  plalntlfTs  en- 
joyment of  the  water,  thereby  depriving  him 
of  a  prescriptive  right  thereto. 

These  conclusions  necessitate  an  affirm- 
ance of  the  decree;  which  is  ordered. 


KABAT  V.  MOORa<» 
(Sapreme  Court  of  Oreson.  Maj  29,  1906.) 

1.  PLBAoiHG—GoMPi.Aiirr— Motion  TO  Make 
Moaa  Gkbtaih— Fbaud, 

In  an  action  for  deceit,  becaase  of  defend- 
ant, who  had  been  employed  by  plaintiff  to 
locate  plaintiff  on  faomeBteaa  land,  bavin^point- 
ed  out,  ea  tbe  land  embraced  in  plalotiff^a  de- 
scription, land  not  snhJecC  to  entry,  it  waa 
proper  to  deny  a  motion  to  make  tbe  complaint 
more  definite  and  certain  by  inserting  the  names 
of  tbe  parties  who  assisted  defendant  in  run- 
ning out  tbe  lines  of  tbe  property  diown  to 
plaintiff. 

2.  Saioe— Requisites  ot  Rkflt. 

Laws  1903,  p.  205,  amending  aectltm  77; 
B.  &  G.  Comp.,  provides  that  wben  an  answer 
contains  new  matter  con'stituting  a  defense 
or  counterclaim,  plaintiff  may  reply  thereto, 
denying  generally  or  specifically  each  allega- 
tion tiiereof  controverted  by  bim.  In  an  action 
for  deceit,  the  complaint  alleged  that  plaintiff 
employed  defendant  to  locate  plaintiff  on  home- 
stead land,  that  defendant  pointed  out  certain 
land  wbicb  he  stated  to  be  a^art  of  section  num- 
bered 84,  and  that  plaintiff  filed  thereon,  but 
aubseguently  discovered  that  the  land  pointed 
out  waa  in  another  section.  The  answer  alleged 
that  defendant  waa  employed  to  locate  plain- 
tiff, and  that  defendant  showed  plaintiff  a  por- 
tion of  section  34  and  tmthfully  pointed  out 
the  eomus  and  lines  thereof,  and  that  plain- 
tiff, being  satisfied,  entered  such  description. 
Held,  that  such  averments  of  the  answer  con- 
stituted merely  a  denial,  and  hence  a  motion 
to  make  a  reply,  merely  denying  the  material 
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allegations  of  the  answer,  mom  d^bilts  and 

certain,  waa  properly  overruled. 

5.  Fbaud— AcnoR—Qunnon  torn  Jvtbt. 

In  an  action  for  deceit,  becanse  of  de- 
fendant, who' had  been  employed  by  plaintiff 
to  locate  plaintiff  on  homestead  land,  having 
iwlnted  out  certain  land  as  the  description  on 
which  plaintiff  hied,  wben  in  fact  the  land 
shown  waa  not  subject  to  vatry,  held  a  qoesti<m 
for  the  jury  whether  plahttUf  relied  upon  tSn 
statements  of  defendant. 

[Ed.  Note.— For  cases  in  p^Bt,  sse  23, 
Cent.  Dig.  Fraud,  1  70.] 

4.  EviDSNoi— AniosaioiiB  Aoaihbt  Inrnaai 

— Erracr. 

In  an  acdon  for  deceit,  becanse  of  dtfend- 
ant,  who  was  employed  by  plaintiff  to  locate 
plaintiff  on  homest^  land,  having  pointed 
out,  as  the  description  on  which  plaintiff  filed, 
certain  land  not  subject  to  entry,  upon  which 

filaintiff  made  improvements  before  discover- 
ttg  tbe  fraud,  a  letter  written  by  plalntiff*a 
attorney  to  defendant,  in  an  attempt  to  adjust 
the  matter,  to  the  effect  that  plaintiff  had  had 
his  land  surveyed  and  found  that  his  bouse  was 
not  upon  the  land  shown  him.  if  iDsceptlhie 
of  tbe  construction  that  plaintiff  did  not  tralld 
his  house  on  the  land  shown  him,  was  a  meie 
admission  against  Interest,  the  valne  of  which 
vras  for  tbe  jury. 

6.  Afpsai/— Habuxess  Ebbob— iHSTBtrcnoRS. 

Though  an  allegation  of  the  complaint  in 
reference  to  defendant's  being  engaged  In  the 
business  of  locating  persons  on  vacant  govern- 
ment land  vras  stricken  out.  such  fact  appear- 
ing from  tbe  evidence,  an  Instractloo  that,  as  It 
waa  alleged  in  the  complaint  that  defendant  was 
engaged  in  locating  settlers,  he  waa  supposed 
to  know  the  comers  and  boundaries,  and  to 
nnderstand  the  boslnesB,  was  not  reversible 
error. 

6.  PbAUD— AcnOH— iNSTBUCnOHS. 

In  an  action  for  deceit,  because  of  defend- 
ant, who  was  employed  by  plaintiff  to  locate 
plaintiff  on  homestead  land,  having  pointed  out 
to  plaintiff,  as  tbe  description  on  which  be  filed, 
land  which  was  in  fact  not  subject  to  entry. 
It  was  proper  to  refuse  a  requested  instmctlon 
that  wben  one  or  more  witnesses  affirm  the  ex- 
istence ot  frand,  and  an  equal  number  deny  its 
existence,  and  there  is  nothing  to  show  that 
one  Is  more  credible  than  the  other,  the  fraud 
is  not  established,  as  the  question  was  to  be 
determined  from  all  the  testfanony  and  dream- 
stances. 

Appeal  from  Circuit  Court,  Douglas  Conn- 
tj;  William  Galloway,  Jadge. 

Action  by  Leonard  Kabat  against  Maurice 
Moore.  From  a  judgment  In  favor  of  plain* 
tiff,  defendant  appeals.  Affirmed. 

This  is  an  action  for  deceit  The  com- 
plaint alloges  that  at  all  the  times  therein 
mentioned  defendant  was  engaged  In  the 
bnelness  of  locating  settlers  upon  vacant 
government  land  for  a  consideration;  that 
on  May  18,  1902,  he  represented  to  the  plain- 
tiff that  he  knew  of  k  suitable  tract  of  va- 
cant land  subject  to  entry  under  the  home- 
stead laws  of  the  United  States,  and  plaintiff 
employed  bIm  to  point  It  out  and  run  the 
lines  and  boundaries  thereof,  and  agreed  tC 
the  land  was  as  represented  by  the  defend- 
ant that  he  would  enter  the  same  and  pay 
defendant  $86  for  his  services;  that  "Under 
and  in  pursuance  of  such  agreement  defend- 
ant took  him  to  a  certain  tract  of  land 
which  he  represented  to  be  the  N.  B.  ^  ot 
section  31,  township  SO      of  range  Syf.ot 
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the  W.  U.|  and  nnoceapled  public  land,  sab- 
ject  to  entry  under  fbB  -homestead  laws,  and 
then  and  there  showed  plaintiff  a  certain 
tree  with  markings  thereon,  which  he  rep- 
resented to  be  a  witness  tree  to  the  northeast 
comer  of  such  quarter  section,  and  hj  the 
assistance  of  other  persona  pretended  to  tun 
out  and  locate  the  lines  of  such  land;  that 
the  land  thus  shown  to  the  plainUfl  was  a 
vanlable  tract,  contained  soTeral  acres  of 
level  land,  and  was  suitable  for  a  homestead; 
that  plaintiff  was  wholly  witbont  knowledge 
of  the  public  surreys  or  the  location  of  the 
land  or  the  manner  of  tracing  and  locating 
the  lines  thereof,  but  relied  upon  the  rep* 
resentatlons  of  the  defendant  concerning  the 
same,  and,  so  relying,  entered  the  N.  E.  14 
of  section  34  as  a  bomeatead,  paying  $22  as 
fees  tbei-efor;  that  he  afterwards  built  a 
bouse  and  made  other  valuable  improvements 
upon  the  land  shown  bim  by  the  defendant 
and  spent  considerable  time  and  money  In  go- 
ing to  and  returning  from  such  land,  amount- 
ing in  the  aggregate  to  $400,  with  the  Inten- 
tion of  Improving  the  same  with  a  view  to  ob- 
taining titie  thereto  from  the  United  States; 
that  after  plaintiff  bad  built  his  bouse,  made 
bis  improvements,  and  spent  the  time  and 
money  as  aforesaid,  he  was  advised  that 
such  improvements  were  not  on  the  land 
entered  by  blm,  and  be  thereupon  employed 
tiie  county  surveyor  of  Douglas  county,  at 
an  expense  of  ?17.60,  to  survey  out  such  land, 
and  It  was  thereupon  ascertained  that  his 
improvements  were  upon  the  northeast  anar- 
ter  of  section  36,  and  not  the  northeast  quarter 
of  section  34  as  represented;  that  at  the  time 
the  defendant  showed  him  the  land  and  polnt- 
6&  out  the  boundaries  be  well  Imew  that  It 
was  not  land  of  the  United  States,  but  be- 
longed to  the  Oregon  &  California  Railroad 
Company,  and  that  such  representations  and 
statements  were  made  for  the  purpose  and 
with  the  Intention  of  wronging,  cheating, 
and  defrauding  the  plaintiff  out  of  the  loca- 
Uon  fee;  that  the  land  upon  which  the  plain- 
tiff was  induced  to  locate  by  the  false  and 
fraudolent  representations  of  the  defendant 
is  a  steep  mountainside,  not  suitable  for  ag- 
ricultural purposes,  and  plaintiff  could  not 
reside  upon  or  cultivate  the  same  so  as  to 
secure  title  thereto;  that  by  reason  of  the 
false  and  indolent  representations  of  the 
d^endant,  plaintiff  has  lost  the  money  paid 
as  the  location  tee,  the  amount  paid  the  land 
office^  the  value  of  his  Improvemraits,  and  the 
money  and  time  expended  In  going  to  and 
from  liie  land,  aggr^atlng  $624.5a  D^end- 
ant  moved  to  strike  out  co'taln  portions  of 
the  complaint  as  sham,  frivolous,  and  irrele- 
vant, and  to  make  It  more  definite  and  cer- 
tain by  setting  out  the  names  of  the  persons 
who  assisted  the  defendant  In  running  the 
lines  of  the  land  shown  by  him  to  the  plain- 
tiff. The  motion  to  strike  out  was  sustained, 
and  that  to  make  more  de0aite  and  certain 
overruled.    The  defendant  then  answered. 


denying  all  the  allegationa  of  the  complain^ 
except  as  thereinafter  alleged.  For  an  affirm- 
ative defense  he  averred  that  about  the  1st 
day  of  May,  1902,  be  was  employed  by  the 
plaintiff  to  show  him  160  acres  of  vacant 
land  which  be  could  take  under  the  stone 
and  timber  act,  and  another  160  acres  which 
he  could  enter  under  the  homestead  laws, 
for  which  he  was  to  pay  the  defendant  $85 
for  each  claim;  that  In  pursuance  of  such 
employment  the  defendant  did  find  and  show 
plaintiff  two  tracts  of  land,  one  suitable  for 
entry  under  the  stone  and  timber  act,  and 
the  other  under  the  homestead  laws;  that 
each  of  such  tracts  was  satisfactory  to  the 
plaintiff,  but  when  they  returned  to  the  land 
office  at  Boseburg,  that  selected  for  a  home- 
stead was  found  to  have  been  filed  upon,  and 
tberenpon  plaintiff  solicited  the  defendant  to 
show  blm  another  tract  for  a  homestead; 
that  defendant  then  said  to  plaintiff  that  he 
knew;  of  only  one  vacant  quarter  section,  and 
that  If,  after  examination,  it  was  satisfac- 
tory to  him,  he  could  have  it  upon  the  pay- 
ment of  $85;  that  thereafter,  and  In  pursu- 
ance of  snch  arrangement,  defendant  showed 
plaintiff  the  northeast  quarter  of  section  34 
and  pointed  out  the  corners  and  lines  there- 
of; that  plaintiff  examined  such  land  and 
the  timber  growing  thereon  until  he  became 
fully  satisfied,  accepted  the  same,  and  therer 
after  filed  thereon  under  the  homestead  law. 
The  reply  Is  a  denial  of  "each  and  every  mate- 
rial allegation"  of  the  answer.  The  defend- 
ant moved  to  make  the  reidy  more  definite 
and  certain,  which  motion  was  overruled, 
and  a  trial  had  before  the  court  and  a  Jury. 
At  the  close  of  plaintiff's  testimony  the  de- 
fendant moved  for  a  nonsuit,  on  the  ground 
that  plaintiff  had  not  proven  a  case  sufficient 
to  be  -submitted  to  the  jury,  and  also  for  a 
verdict  in  his  favor,  for  the  reason  that  the 
affirmative  matter  alleged  in  the  answer  was 
not  denied  by  the  reply.  These  motions 
were  both  overruled,  and  a  verdict  and  judg- 
ment rendered  in  favor  of  the  plaintiff,  from 
which  defendant  appeals,  assigning  as  error 
the  overmling  of  his  motion  to  make  the 
complaint  more  definite  and  certain,  his  mo- 
tion for  nonsuit  and  for  a  directed  verdlc^ 
and  the  giving  and  refusal  of  certain  In- 
structions. 

John  T.  Long,  for  appellant.  J.  C  Fullw^ 
ton  and  A.  N.  Orcutt;  for  respondent. 

BEAN,  a  J.  (after  stating  the  facta). 
There  was  no  error  in  overruling  the  motion 
to  make  the  complaint  more  definite  and 
certain.  The  names  of  the  parties,  If  any, 
who  assisted  the  defendant  in  running  out 
the  lines  of  the  property  diown  to  the  plain- 
tiff, were*  immaterial  to  the  cause  of  action, 
and  It  was  not  necessary  that  they  shonid 
be  stated  In  the  complaint 

The  moti<m  to  make  the  reply  more  definite 
and  certain  and  for  a  directed  verdict,  be- 
cause it  did  not  raise  an  Issue  on,  the  av^ 
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mentB  of  new  matter  In  the  answer,  was 
likewise  properly  overniled.  The  statute 
(section  a,  B.  &  C  Gomp.)>  as  amended 
In  1903,  prorldes  that  when  an  answer  con- 
tains new  matter  constituting  a  defense  or 
counterclaim,  the  plaintiff  may  r^ly  to  such 
new  mattff,  denying  generally  or  apeclflcally 
each  allegatltKL  thereof  controverted  by  him. 
Laws  1903,  p.  205w  It  may  be  doubted  wheth- 
er, under  this  statute,  a  reply  merely  deny- 
ing each  and  every  "material"  all^atlon  of 
ttie  answer  Is  a  good  d«ilal,  for  a  plaintiff 
onc^t  not  to  assume  to  himself  to  determine 
what  facts  are  material  apd  thus  render  a 
conviction  tor  perjui^  for  a  false  verlflcatlon 
difficult  or  impoaslblfc  1  Bnc.  ft  Pr.  782; 
Hontonr  v.  Pardy,  U  Minn.  884  (GU.  278).  83 
Am.  Dec.  88 ;  Lewis  v.  Coulter,  10  Ohio  St  4S2. 
The  qoestlon,  however,  is  not  Important  here, 
because  the  new  matter  pleaded  In  the  an- 
swer merely  negattves  the  averments  of  the 
complaint;  and  could  have  been  shown  vnder 
the  denials.  It  does  not  admit  the  cause 
of  action  as  allied  and  se^  to  avoid  its 
force  and  vttecU  nor  set  up  a  defense  or  a 
counterclaim  thereto.  All  the  facts  alleged 
were  embraced  In  the  Judicial  Inquiry  as  to 
the  truth  of  the  matter  stated  la  the  com- 
plaint, and  went  directly  to  disprove  such 
facts.  The  substance  of  the  afBrmative  matr 
ter  is  that  defraidant  was  employed  by  plalu- 
tlfl  to  locate  him  on  a  homestead  claim;  that 
in  pursuance  of  such  empk^ment  he  showed 
plaintiff  the  northeast  quarter  of  section  84 
and  truthfully  pointed  out  to  him  Qie  cor* 
nera  and  lines  thereof;  that  defendant  made 
an  examination  of  the  premises,  and,  b^g 
satisfled  therewith,  entered  the  same  under 
the  h^miestead  laws,  with  full  knowledge  that 
he  was  filing  upon  the  land  Included  within 
the  description.  Tbeuo  avermoits  constitute 
merely  a  dmlal  of  the  fraud  charged  in  the 
complaint,  and  no  reply  was  required.  Bliss, 
Oode  PI.  (Sd.  Ed.)  I  330. 

It  is  also  contended  that  the  court  erred 
In  overmlliiv  d^endanfs  motltm  for  a  non- 
suit on  the  ground  that  plaintiff  had  not 
proven  a  o&se  sufficient  to  be  submitted  to  the 
jury.  The  argumoit  Is  that  the  evidence 
does  not  show  that  plaintiff  relied  upon  the 
statements  and  representations  of  the  de- 
fendant as  to  the  location  of  the  land  and 
the  boundaries  fbere<^,  or  that  he  was  de- 
ceived thereby.  There  la  no  positive  and 
direct  evidence  that  plaintiff  relied  upon 
the  statements  and  representations  of  the 
defendant;  but  such  is  the  only  reasonable 
inference  that  can  be  drawn  tmn  the  testl- 
mony.  Plaintiff  was  a  cigar  manufacturer 
at  Boseburg,  and  unfamiliar  with  public 
laxiSa.  Desiring  to  enter  160  acres  as  a 
homestead,  he  applied  to  defendant,  who  was 
In  the  business  of  locatli^  settlers  upon 
gov^nment  land,  to  ascertain  and  point  out 
to  him  a  vacant  tract  subject  to  entry  under 
the  homestead  laws,  for  which  service  he 
agreed  to  pay  the  defendant  |85.  The  de- 
fendant, in  pursuance      this  employment, 


took  him  out  In  Uie  mountains  vme  ^stance 
from  Roeeburg,  showed  him  a  tract  of  land 
which  he  represented  to  be  the  northeast 
quarter  of  section  Si,  from  15  to  18  acres  (tf 
which  was  level  and  suitable  for  agricultural 
purposes;  that  defendant  pointed  out  to  the 
plaintiff  what  he  represented  to  be  the  northr 
east  comer  of  the  tract  and  tbea  stated  that 
he  would  run  out  the  east  Un^  but,  as  the 
country  was  rough  and  the  plaintiff  vas  not 
very  well,  advised  him  to  go  b7  another 
route  to  the  supposed  southeast  comer  and 
there  await  his  arrival;  and  that  defendant 
pretended  to  run  the  east  line;  and,  after 
a  time,  came  to  where  Um  plaintiff  was 
waiting  tor  him,  and  said  that  the  comer 
must  be  near  that  point  H«  was  unable 
to  find  It,  but  said  to  tbe  plaintiff  that  "We'll 
make  a  comer,"  and  thai  {iroceeded  to  mark 
a  laurel  tree  at  the  point  were  he  said  the 
comer  waa  to  be  and  to  run  out  what  be 
claimed  to  be  the  sonth  line  of  tbe  tract 
Tlw  plaintiff,  without  making  any  further 
examination  or  Inquiry  as  to  the  tme  lines, 
and  relying  vpon  the  defendanfs  statenoita 
In  rtference  thereto,  filed  on  the  land,  and 
fhoeafter  proceeded  to  build  a  house  and 
make  oth»  imptovements  thereon.  He  sub- 
sequently caused  the  land  to  be  surveyed, 
and  found  that  the  true  east  line  waa  81 
rods  west  of  the  line  shown  him  by  tt» 
defendant  and  that  bis  house  and  Improve- 
ments were  off  the  land  ffied  on  some  16  rods, 
and  that  none  of  the  level  land  was  on  the 
claim.  It  Is  clear,  from  this  testimony.  It 
true — and  for  the  purposes  or  this  motion 
It  must  be  so  taken — that  the  plaintiff,  In 
filing  upon  the  claim  and  making  his  Im- 
provements, relied  upon  the  statemento  of 
the  defendant  as  to  the  location  of  the  land 
and  the  boundaries  thero^  and  was  thereby 
deceived  and  misled  to  his  injury. 

Considerable  promlufflice  is  givm  in  OAb 
connection  to  a  statement  In  a  letter  writt^ 
by  one  of  plaintiff's  counsel  to  the  defendant 
long  after  the  facts  constituting  this  cause 
of  action  had  arisen,  and  In  an  attempt  to 
adjust  the  matter,  to  the  effect  that  plaintiff 
had  had  his  land  surveyed  and  found  that 
"his  house  and  improvements  are  not  upon 
the  land  Bhown  him,  but  upon  a  railroad 
section."  The  intention  of  the  writer  of  this 
letter  Is  perfectly  apparent  and  his  lai^nage 
can  hardly  be  distorted  Into  an  admission 
that  plaintiff  did  not  in  fact,  build  his  bouse 
or  make  his  improvements  upon  the  land 
shown  him  by  the  defendant  but  upon  other 
and  different  land.  But  if  It  be  so  con- 
strued, counsel  wbo  wrote  the  letter  bad  no 
authority  to  bind  his  client  by  any  such  a 
statonent  and  at  most  It  could  amount  to 
nothing  more  than  an  admlsdon  against 
Interest  o°d  Its  value  was  for  the  Jury. 

It  Is  also  claimed  that  the  court  erred  In 
instructing  the  Jury  that,  as  It  was  alleged 
In  the  complaint  that  defendant  was  engaged 
In  locatliv  settlers  upon  vacant  government 
land  for  hire,  he  was  suppoK^  to  know  the 
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corners  and  bonndarlee  of  the  land  he  solicit- 
ed persona  to  locate  upon  and  to  nnderstand 
his  bnslness  "Jast  as  much  as  a  pbyalclan 
Rbould  hla  profession  If  he  tafees  pay  there- 
for." The  all^atfon  of  the  complaint  In 
reference  to  defendant's  being  engaged  in  the 
bnslness  of  locating  persons  on  vacant  govern- 
ment land  for  hire  was  stricken  out  and 
therefore,  technically,  the  conrt  was  In  error 
In  saying  that  the  complaint  so  stated.  The 
fact,  however,  appeared  from  the  evidence. 
He  assnmed  to  locate  the  plaintiff  ui>on  a' 
tract  of  vacant  land  for  wlileh  he  was  to 
receive  and  was  paid  $8S,  and  he  mnst,  there- 
fore, be  prraumed  to  understand  bis  bnslness 
and  be  responsible  for  the  manner  in  which 
he  discharged  his  obligation.  There  was  no 
reversible  error  In  the  Instmetlon  as  given, 
as  applied  to  the  facts  of  this  case,  althongh 
some  parts  of  it  may  be  open  to  criticism 
as  the  statement  of  a  general  rule. 

The  defendant  requested  the  conrt  to  in- 
struct the  jury  that:  "When  one  or  more 
witnesses  affirm  the  existence  of  fraud,  and 
an  equal  number  denies  Its  existence  and 
there  Is  nothing  to  show  that  one  is  more 
creditable  than  the  other,  the  fraud  Is  not 
established,  and  if  you  find  that  state  of  fftcts 
from  the  evidence  that  has  been  adduced 
before  you,  plaintiff  has  failed  to  make  out 
the  l}etter  case,  and  your  verdict  should  be 
for  the  defendant"  As  an  -academic  state- 
ment of  the  law  this  Instruction  may, be  cor- 
rect under  some  circumstances,  but  It  Is 
not  pertinent  In  this  case.  The  existence 
of  fraud  here  is  not  to  be  det^mlned  from 
the  number  of  witnesses,  but  from  the  entire 
testimony  and  the  surrounding  circum- 
stances. Where  fraud  la  an  Issue,  It  Is 
generally  to  be  ascertained  from  all  the 
testimony  and  such  inferences  as  may  be 
l^itlmately  drawn  from  It  Williamson  v. 
North  Pacific  Lumber  Co.,  42  Or.  153,  70 
Pac.  887,  C32.  It  Is  seldom  that  It  can  be 
established  by  the  direct  and  positive  testi- 
mony of  witnesses.  It  Is  a  question  for  the 
jury,  who  are  the  judges  of  the  credibility 
of  the  witnesses,  the  weight  of  th^r  testi- 
mony, and  the  inferences' to  be  drawn  from 
the  circumstances  attending  the  particular 
transaction. 

The  Judgment  is  affirmed. 


(4S  Or.  147) 

LIYBSLEY  et  aL  v.  HEI8B  et  sL 
(Sivreme  Gonrt  of  Oregon.  May  29,  1900.) 

1.  PBAUDTTIENT   CoNVBTANCKB  —  CONDUCTINO 

Business  in  Name  of  Anotheb— Bbeach  of 

CONTBACT— LlABILITV  OF  PBBSOKS  PaBTIOI- 
PATIirO  IR  FBAin>UIANT  SOHEUB. 

A  lessee  of  hopyards  for  a  term  of  years 
contracted  to  sell  to  a  third  person  a  specified 
number  of  ponnds  of  hops  annnnlly  daring  the 
term.  The  lessee  relinuuished  his  rights  under 
the  lease  before  Che  expiration  of  the  term,  and 
his  wife  and  wm  procured  a  lease  for  the  residue 
of  the  term.  Seld,  that  the  third  person,  in  an 
action  for  breach  of  contract,  could  recover  only 
from  the  leasee  unless  the  wife  and  son  partici- 


pated in  a  scheme  to  defraud  Um,  tSuragh  fb» 
wife  and  son  knew  of  the  contract. 

2.  SAME—BuBDEn  OF  PBOOF. 

The  burden  of  proving  good  faith  on  the 
part  of  the  wife  and  son  in  procuring  the  lease 
rested  on  them. 

3.  Pabent  and  Ohild — Sebvices  and  Eabn- 
ING8  OF  Child— Emancipation— Right  of 
Cbeditob  of  Parent. 

A  lessee  of  hopyards  for  a  term  of  years 
surrendered  the  premises  before  the  expiration 
of  the  term.  His  wife  and  minor  son  subse- 
quently operated  the  yards  under  a  new  lease  to 
them.  There  was  no  question  as  to  whether  the 
minor  son  had  l>een  emancipated.  Held,  that  the 
minority  of  the  son  did  not  render  the  labor  he 
performed  or  the  hops  be  helped  to  produce 
liable  to  the  clalma  of  the  creditors  fif  the  lessee. 

4.  Fraudulent  Gonvetanobb  —  Ooksidcba- 

TION  OF  TbaNSFEB— SCJBBENDEB  OF  LeaSB. 

The  release  by  a  lessee  of  his  rights  under 
the  lease,  made  in  conalderation  of  the  lessor 
agreeli^  to  forego  his  right  to  ooHeet  rent,  ia 
supported  by  a  sufficient  crasideration. 
6.  Save. 

A  lessee  of  hopyards  for  a  term  of  years 
surrendered  the  premises  before  the  expiration 
of  the  term.  The  owner  executed  a  new  lease 
to  the  lessee's  son  and  wife  for  the  remainder 
of  the  term,  in  consideration  of  their  agreement 
to  give  one-Gfth  of  the  hops  annually  to  be 
grown  on  the  premises.  Held,  that  the  agree- 
ment of  the  son  and  wife  to  pay  a  part  of  the 
annual  crop  was  a  snflftdeat  consideratiim  for 
the  lease  to  them. 

6.  Same— CoNDucTiNQ  Business  in  Name  of 
Another— Breach  of  Contbact— Liasiutt 
OF  Thibd  Pebsons. 

A  lessee  of  hopyards  for  a  term  of  years 
contracted  to  sell  to  a  third  person  a  spmfied 
number  of  pounds  of  hops  per  year  during  the 
term.   He  surrendered  the  lease  before  the  ex- 

f>iration  of  the  term.  His  wife  and  son  then 
eased  the  yards  and  operated  it  for  the  re- 
mainder of  the  term.  A  third  person  sued  the 
lessee  and  wife  and  son  for  breach  of  con- 
tract Evidence  examined,  and  held  to  warrant 
a  finding  that  the  son  and  wife  in  good  faith 
leased  the  yards  for  their  own  use  and  I)eneflt 
and  not  In  trust  for  the  lessee,  and  they  were 
not  liable  to  tiie  third  person. 

Appeal  from  Circuit  Court,  F(rik  County; 
William  Oalloway,  Judge. 

Suit  by  T.  A.  liiresley  and  another,  part- 
ners as  T.  A.  Llvesley  &  Co.,  against  A. 
Heiae  and  otbeza.  From  a  decree  granting 
insufficient  relief,  plaintiffs  appeal.  Modi- 
fied. 

This  is  a  suit  by  T.  A.  Llvesley  and  John 
J.  Roberts,  partners  as  T.  A.  Llvesley  &  Co., 
against  A.  Helse,  Rachel  E.  Helse,  bis  wife, 
and  W.  C.  Helse,  their  son,  originally  to  en* 
Join  the  disposal  of  certain  bops,  grown  in 
1903,  and  to  compel  the  specific  performance 
of  a  contract  to  sell  and  deliver  the  crop  to 
plaintiffs.  The  complaint  sets  out  the  facts 
constituting  their  right  to  the  h(^,  and 
alleges  a  conspiracy  on  the  part  of  the  de- 
fendants to  defraud  plaintiffs.  A  demurrer 
to  the  complaint  was  sustained,  the  tem- 
porary Injunction  was  dissolved,  the  suit  dis- 
missed, and  plaintiffs  took  an  appeal,  on 
the  trial  of  which  the  decree  was  reversed, 
the  demurrer  overruled,  and  the  cause  re- 
manded for  further  proceedings.  Uvesley 
V.  Heise,  45  Or.  148,  70  Pao.  952.  While  that 
appeal  was  pending  the  liopa  w^  -sold  and 
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■hipped  ont  of  the  state.  Whea-  the  maadate 
was  sent  down  plaintiffs  died  a  supplemental 
complaint,  stating  the  changed  condition  of 
the  bops  and  praying  a  recovery  against  the 
defendants  of  the  value  of  the  crop  as  dam- 
ages for  the  breach  of  the  contract  The  de- 
fendant Helse  s^tarately,  and  his  wife  and 
son  Jointly,  answered,  denying  the  material 
allegations  of  the  original  and  the  supple- 
mental complaints,  and  averring  that  In  1901 
and  the  year  following,  Helse  cultivated  hop- 
yards  leased  to  him,  and  delivered  the  crops 
grown  thereon  to  plaintiffs,  hut  that  In 
consequence  of  his  financial  embarrassmoit 
he  was  compelled  to  rellnqidsh  his  rights 
under  the  leases  and  to  surrender  the  pos- 
session of  the  demised  premises  to  the 
owners  thereof,  and  tiiat  Mrs.  Helse  and  her 
son  leased  the  Same  yards  and  raised  bops 
thereon  in  1903,  in  whldi  crop  Helse  bad  no 
Interest  The  allegations  of  new  matter  In 
the  answers  having  been  denied  In  the  re- 
plies, a  trial  was  had,  and  plaintiffs  were 
ftwarded  a  recovery  against  Helse  in  the  sum 
of  ¥2,764.80,  as  the  damages  snatalned  by 
reason  of  bis  failure  to  perform  the  terms 
of  bis  contract,  but  Mrs.  Helse  and  her  son 
were  decreed  to  be  l^e  owners  of  the  hops 
In  question  and  entitled  to  their  costs  and 
dlsbursemente,  and  the  plaintiffs  i^ln  ap- 
peal. 

W.  T.  Slater  and  Wirt  Minor,  for  appel- 
lants. Geo.  a.  Bingham  and  P.  H.  D'Arcy, 
for  respondents. 

MOOR&,  J.  (after  stating  the  facts).  The 
transcript  shows  that  about  January  23, 
1900,  the  defendant  A  Heise  leased  two  hop- 
yards  In  Polk  county,  containing  25  and  20 
acres,  from  his  moth^-ln-law,  Mrs.  N.  W. 
Harris,  and  brother-in-law,  E.  I*.  Harris, 
respectively,  for  the  term  of  flve  years ;  the 
consideration  being  one-flfth  of  the  bops  to 
be  raised  annually  thereon.  About  the  same 
time  he  entered  Into  an  agreement  with 
plaintiffs  to  cultivate,  sell,  and  deliver  to 
them  30,000  pounds  of  merchantable  hops  on 
or  before  the  15th  of  October  of  each  year 
during  the  term  of  his  leases,  at  10  cents  a 
pound,  the  plaintiffs  to  make  certain  ad- 
vances to  enable  him  to  cultivate  the  yards 
and  to  harvest  the  hops.  Heise  complied 
with  bis  contract  during  the  first  two  years, 
except  that  In  1902  he  attempted  secretly  to 
dispose  of  about  85  bales  of  hops,  but  was 
prevented  from  dohig  so  by  plaintiffs. 
When  he  settled  with  plaintiffs  for  the  year 
1902,  he  had  received  such  advances  on 
account  of  bis  crop  that  there  remained  only 
$288.50  due  him  for  the  season's  work.  The 
plaintiffs  charged  him  $09.49  for  examining 
bis  bops,  and  also  assessed  to  him  premiums 
for  Insurance  on  his  crop  taken  ont  In  their 
names  in  pursuance  of  the  terms  of  tbe  con- 
tract but  the  policies  for  which  they  refused 
to  exhibit  to  him.  The  controversy  arising 
In  relation  to  these  nmtters  culminated  In 
a  notice  given  by  Helse  to  plaintiffs  that  he 


would  not  longer  be  bound  by  the  terms  of 
bis  contract,  and  that  he  should  8Urrend» 
his  interest  In  the  leases  to  the  owners  of  the 
demised  premises  The  plaintiffs  thereupon 
offered  to  operate  the  yards  In  fulfilhnent  of 
the  terms  of  the  contract,  but  Heise  refosed 
to  asdgn  to  ttiem  any  part  of  his  term.  Of 
the  sum  of  money  so  received  he  paid  his 
brother-in-law  $180,  and  being  stlU  in  debt, 
an  action  was  instituted  against  him  In  a 
Justice's  court,  so  that  at  that  time  he  owed 
several  hmidred  doUara  and  bad  no  money  or 
property  with  which  to  make  payment 
After  the  cxopa  of  1902  were  harvested,  Mrs. 
Helse,  leaving  her  husband  In  Polk  county, 
came  to  Sal^,  where  she  sent  ber  two  sons 
and  two  daogbton  to  scho(4,  paying  tteir 
tuition  in  advance  with  money  she  had 
earned  by  plckhig  bops  and  selling  tnrkeya 
she  bad  raised.  Needing  more  mcmey  to 
support  herself  and  fiunlly,  she  reluctantly 
conveyed  to  her  brothv,  B.  Lb  Harris,  ou 
December  3,  1902,  an  undivided  Intarest  tu 
certain  real  property  that  sbe  taiharlted  from 
ber  fathw,  receiving  thwefor  $665.  On  tbe 
same  day  Helse  executed  to  the  owners  of 
the  hopyards  releasea  of  all  his  Intereato 
therdn  tea  the  remainder  of  the  terms, 
which  reUnqnlshments  were  acc^ted.  B.  L. 
Harris,  Decembw  4,  1902.  and  his  mother, 
Febmary  2,  1908,  severally  leased  to  the  de- 
fendante  Mrs.  Heise  and  W.  a  Helse,  the 
hopyards  so  snrroidered,  fCr  terms  to  expire 
October  1,  1906,  in  consideration  of  tlie 
leasees*  agreonent  to  give  one-flfth  of  the 
hops  annually  to  be  grown  on  the  premises. 
Abont  February  1,  190S,  Mrs.  Heise  removed 
to  Polk  county,  and  with  tiie  money  remain- 
ing from  the  sale  of  her  patrimony  support- 
ed her  family  and  raised  hops  that  year  in 
tlte  yards  so  leased  to  her  and  her  son ;  ber 
husband  and  children  aiding  tier  In  tbe  mter- 
prlse.  The  plaintiffs.  April  4,  1903,  maUed 
to  Helse  their  check  for  $150,  Inclosed  la  a 
letter  which  steted  that  the  money  evidenced 
thereby  was  an  advance  on  bis  hop  contract 
with  them,  but  he  refused  to  accept  It  and 
returned  the  draft,  writing  them  that  be  had 
no  use  for  It  Mrs.  Helse's  mother  and 
brother,  during  the  season  of  1908,  furnished 
her  and  her  eon  sustenance  for  their  teams, 
supplied  them  tools  and  farming  Implemoits 
to  enable  them  to  cultivate  tbe  yards,  and 
also  loaned  them  tbe  sum  of  $2,500,  to  pay 
the  expenses  of  harvesting,  taking  as  secur- 
ity therefor  a  chattel  mortgage  on  the  crop, 
pursuant  to  the  terms  of  which  they  took 
Immediate  possession  of  the  bops  as  soon  as 
they  were  baled,  and,  after  the  Injunction 
was  dissolved,  sold  the  same,  retaining  the 
sums  due  them  and  paying  tbe  remainder 
to  Mrs.  Heise  and  her  eon. 

Though  Helse  assisted  In  cultivating  and 
harvesting  tbe  bops,  for  which  service  it 
does  not  appear  that  he  received  any  comijen- 
sation,  his  wife  and  eldest  son,  who  was  then 
a  minor,  employed,  discharged,  and  paid  the 
persons  who  labored  In  the.  yards  and  about 
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the  dry  booBes.  B.  Selwert,  who  was  em- 
ployed in  the  hopyaid.  In  1903 W.  0.  Helse 
and  ptid  for  bis  aerrloes  1^  a  check  drawn 
on  the  baift  by  the  latter,  as  defendants' 
witness,  testlfled  on  croeB-ezamlnatloii  as  fol- 
lows. "Q.  Are  you  acquainted  with  A. 
Helse?  A.  Tea,  sir.  Q.  Did  yon  see  him  at 
that  time?  A.  Yes,  sir.  Q.  What  was  be 
doine?  A.  Nothing;  jnat  Joshing  the  boys; 
having  a  good  deal  of  fun  once  In  a  while. 
Q.  Did  yon  Bee  blm  tiiere  all  the  time?  A. 
No.  air."  B.  L.  Harris,  as  defendants'  wit- 
ness, tesUfled  that  In  October,  190%  Helse 
told  him  be  did  not  bare  snffldent  money 
with  which  to  operate  the  bopyards,  and  for 
that  reason  be  was  not  going  to  rent  them 
any  longer;  that  the  witness  did  not  then 
begin  to  look  for  another  tenant  or  think 
much  Bbont  the  matter  until  he  obtained 
releases  of  the  demised  premlsa;  that  he 
negotiated  with  Mrs.  Helse  about  two  days 
before  he  secured  her  deed  of  the  real  prop- 
erty which  she  Inherited  from  her  father;  and 
that  after  secoring  such  releases  and  deed, 
he  then  advised  his  sister  and  bar  son  to 
rent  the  hopyards,  wtaldb  proposal  baying 
been  accepted,  leases  thereof  were  executed 
to  thmn.  Mrs.  Helse.  as  a  witness  for  her- 
self, testlfled  tba^  knowing  her  husband  did 
not  Intend  to  raise  hops  In  1903,  she  sold 
her  interest  in  the  real  property,  to  obtain 
nmn^  wltb  which  to  educate  her  children; 
that  from  the  sum  so  received  she  paid  an 
old  grocery  bill  of  about  flOO,  wtalch  her 
husband  was  unable  to  liquidate;  that  after 
he  bad  executed  reteases  of  all  his  interests 
In  the  demised  premises  and  subsequent  to 
tbe  making  of  her  deed,  ber  brother  told  her 
that  as  she  then  had  the  necessary  means, 
it  would  be  advisable  for  her  and  her  son 
to  rent  the  hopyards,  and  that  at  bis  sug- 
gestion she  consented  to  the  proposal  in 
pursuance  of  which  the  leases  were  made  ont 
to  them. 

From  the  foregoing  testimony,  plaintiffs' 
counsel  Insist  that,  as  the  contract  wht(A 
their  clients  conBummated  with  Helse  re- 
lated to  real  property  tiiea  leased  to  him 
and  to  the  crops  annually  to  be  raised  there- 
on, when  the  possession  of  such  premises 
voluntarily  paesed  to  his  wife  and  son,  with 
knowledge  thereof,  they  took  the  leases  snb- 
ject  to  the  conditions  Imposed,  and,  though 
equity  might  not  compel  them  to  perform 
the  labor  necessary  to  prodnce  a  crop,  when 
tbey  did  so,  and  the  hops  came  Into  existence, 
plaintiffs  were  entitled  thereto,  but  the  crop 
having  been  sold  by  them  tbey  are  liable 
to  plaintiffs  for  the  value  thereof,  which  Is 
f  the  measure  of  the  damaj^es  sustained,  In 
refusing  to  give  which  an  error  was  com- 
mitted. Mrs.  Helse  and  her  son  unquestion- 
ably knew  of  the  contract,  but  notwithstand- 
ing such  knowledge.  If  they  were  Innocent 
of  any  attempt  to  defraud  plaintiffs,  they 
should  not  be  punished  because  the  husband 
of  one  of  the  defendants  and  the  father  of 
the  «ther  failed  In  business,  whereby  be  was 


unable  to  perform  the  terms  of  his  agreement 
If  Helse's  flnandal  embarrassment  necessitat- 
ed a  rellnqiUshment -Of  his  Interests  in  the 
doulsed  premises,  or.  If  bis  anger  enkindled 
by  being  compelled  to  account  for  bops  which 
he  tried  to  secrete,  or  his  resentment  at  what 
be  considered  to  be  ecorbltent  charges, 
prompted  him  to  surrender  bis  rights  under 
the  leases,  plaintiffs*  remedy  w&a  limits 
to  an  action  against  him  for  a  breach  of 
his  i^reanent,  and  they  cannot  recover 
against  his  codefendante  unless  th^  partici- 
pated in  a  scheme  to  defraud  plaintiffs.  The 
relatlrai  existing  betwera  the  defendants  Im- 
poses upon  Mrs.  Helse  and  her  am  the 
burden  of  proving  the  bona  fides  of  tbe  part 
undertaken  by  them  immediately  preceding 
and  durliw  the  time  they  had  charge  of  the 
hopyards.  Jolly  v.  Kyle.  27  Or.  95,  S9  Fac. 
999;  Feldman  v.  Nicolal,  28  Or.  84,  40  Pac. 
1010;.  Schwarte  v.  Oerhardt,  44  Or.  425,  75 
Pac.  ftOS.  After  Heise  settled  with  plaintlfb 
and  received  the  mcmey  due  him  for  tbe  bops 
which  he  raised  in  1902,  he  found  it  Im- 
possible to  pay  the  debtt  which  he  then  owed. 
It  Is  talT,  also,  to  infer  that  he  was  angiy 
with  plaintiffs  and  determined,  if  possible, 
to  prevent  13iem  from  securing  any  further 
advantages  nnder  their  contract  with  litm. 
His  wife,  having  the  duty  of  supporting  and 
educating  her  children  thus  unexpectedly 
thrust  upon  h^.  senns  to  have  undertaken 
the  task  with  characteristic  fortitude,  ' but' 
her  vary  limited  means  were  evidently  soon 
exhausted,  and,  after  about  two  days  of 
n^^otiationsi  she  reluctantly  a«»ded  to  her 
brottaw^  earnest  solicitation  to  convey  to 
him  her  Interest  in  the  real  property  which 
she  inherited  from  her  father.  Fraternal 
duty  probably  prompted  EL  Jj.  Harris  to 
dealre  that  Mrs.  Helse  should  make  good  use 
of  the  money  which  she  had  received,  and 
bavlng  also  obtained  from  her  hui^and  a 
relinquishment  of  all  his  Int^est  in  and 
rlgbte  to  tbe  demised  premises,  he  rjecom- 
mended  her  and  ber  son  to  take  leases  there- 
of and  raise  bops  thereon.  We  believe  that 
Mrs.  Helse's  testimony  is  true,  to  the  effect 
that  the  first  intimation  she  received  con- 
cerning the  possibliity  of  the  bopyards  be- 
ing again  rented  came  from  her  brother,  after 
he  had  secured  her  husband's  rellnqnlsh- 
menta  of  all  bis  righto  In  the  premises,  and 
after  she  had  executed  her  deed. 

Though  Helse's  resentment  towards  plain- 
tiffs may  taave  afforded  a  motive  for  bis 
desire  to  renounce  bis  rigbta  under  the  leases, 
bis  lack  of  auffl<dent  means  to  continue  rais- 
ing hoiM  was  evidently  the  controlling  cause 
that  Induced  such  action,  but,  whatever  tbe 
reason  may  have  been  that  brought  about 
such  result,  we  think  tbe  testimony  clearly 
shows  that  neither  his  wife  nor  his  son  was 
a  party  to  any  scheme,  If  such  existed,  to 
defraud  tbe  plaintiffs.  Heise  performed  eome 
labor  in  cultivating  and  harvesting  hops.  He 
was  not  a  diligent  worker,  however,  if  the 
testimony  of  Selwert,  hereinbeforei.  quoted^ 

Digitized  by  CjOOg  IC 


612 


85  PACIFIC  BEPOKTBR. 


iB  to  be  believed.  His  wife  surpasaed  blm 
Id  tbe  management  of  tbe  hopyard,  thereby 
demonstrating  that  she  possessed  the  greater 
Interest  therein,  which  is  a  circumstance 
tending  to  corroborate  her  testimony  respect- 
ing the  bona  fldes  of  the  transaction.  If 
Heise  had  labored  faithfully  at  the  business, 
such  work  would  not  necessarily  establish 
tbe  fact  that  be  was  tbe  beneficiary  of  a  se- 
cret trust  or  render  his  wife's  money  that 
she  had  invested  In  good  faith  subject  to  tbe 
payment  of  his  debts.  In  McCormack  Har- 
vesting Machine  Co.  v.  Pouder,  123  Iowa, 
17,  98  N.  W.  303,  Mr.  Justice  McClaln,  speak- 
ing for  the  court,  in  discussing  the  legal 
principle  arising  under  similar  facts  respect- 
ing labor  performed  by  a  married  man,  says: 
"But  If,  in  fact,  he  saw  fit  to  do  Just  what 
he  did  for  the  purpose  of  aBslatlng  his  wife 
and  son  in  carrying  on  tbe  farm  asd  realiz- 
ing profits  therefrom,  tbis  would  not  render 
such  profits  subject  to  any  extent  to  tbe  pay- 
ment of  bis  debts.  That  a  husband  can  ren- 
der bis  services  .to  bis  wife  In  the  majiage- 
ment  of  property  belonging  to  her  without 
rendering  such  property  subject  to  the  claims 
of  bis  creditors  Is  well  settled  in  tbis  state." 
To  tbe  same  effect  is,  also,  the  dedslon  of 
tbis  court.  King  v.  Voos,  14  Or.  91,  12  Pac 
281.  This  suit  was  evidently  Instituted  on 
the  assumption  tbat  tbe  defendant  W.  C. 
Heise  had  attained  his  majority.  The  testi- 
mony evinces,  however,  tbat  be  was  not  quite 
21  years  old.  No  question  was  raised  at  the 
trial  as  to  whether  or  not  he  had  been  eman- 
cipated, and,  as  he  was  permitted  to  become 
a  party  to  tbe  leases,  we  shall  assume  tbat 
his  father  had  given  him  bis  time  before  bis 
grandmother  and  nucle  executed  to  him  and 
his  mother  such  leases.  His  minority,  imder 
tbe  circumstances  supposed,  did  not  render 
the  labor  he  performed  or  the  hops  be  helped 
to  produce  liable  to  the  claims  of  bis  father's 
creditors.  Flynn  v.  Balsley,  35  Or.  268.  57 
Pac.  908,  45  L.  R.  A.  646,  76  Am.  St  Rep. 
495;  ClemeDB  t.  Brillhart,  17  Neb.  335.  22 
N.  W.  779. 

The  releases  given  by  Heise  to  his  mother- 
in-law  and  to  bis  broth^-In-law  were  not 
voluntary,  for  their  agreement  to  forego  fats 
obligation  to  pay  them  rent  was  a  sufficient 
consideration  for  his  relinquishments.  Whlt- 
maiVT.  Watryf  31  Wis.  639.  Bo.  too,  tbe  cove- 
nant of  Mrs.  Heise  and  ber  son  to  pay  for 
the  use  of  the  bopyards  was  an  adequate 
consideration  for  the  execution  of  tfae  leases 
to  them.  We  think  the  testimony  clearly 
sbows  that  Mrs.  Heise  and  her  son  honestly 
entered  into  the  contract  for  the  leasing  of 
the  yards  for  their  own  use  and  ben^t  and 
not  In  trust  for  Heise  or  any  other  person, 
and  that  It  would  be  Inequitable  to  permit 
advantage  to  be  taken  of  the  money  which 
she  expended  and  of  the  latmr  which  she 
and  het  children  performed.  In  cnltivating 
and  harvesting  tfae  bops,  to  award  asalnst 
her  or  such  son  a  recovery  of  any  sum  what- 
ever as  damages  by  reason  of  Helse's  failure 


or  refusal  to  keep  and  perform  his  part  of 
tbe  contract  with  plaintiffs.  The  testimony, 
which  is  uncontradicted,  shows  that  the 
market  value  of  the  hops  which  Heise  agreed 
to  sell  to  plaintiffs  was  24  cents  a  pound 
at  the  time  they  should  have  t)een  dellvwed; 
that  there  were  raised  on  the  yards  originally 
leased  to  him  23,040  [wunds  of  hope,  for 
which  he  was  to  have  received  10  centa  a 
pound,  whereby  plaintiffs  sustained  damages 
to  the  extent  of  14  cents  a  pound.  Tbe  court 
found,  however,  tbat  the  value  of  such  hoi» 
at  tbat  time  was  only  22  cents  a  pound, 
making  the  loss  sustained  by  plalntiflki 
$2,704m 

Tbe  decree  will  therefore  be  modified  so 
as  to  award  plaintiffs  a  recovery  against 
the  defendant  A.  Heise  of  the  simi  of 
$3,225.00,  but  in  all  other  respects  affirmed; 
the  defendants  Rachel  E.  Heise  and  W.  C 
Heise  to  recover  tb^  costs  and  dialnirae> 
ments  on  this  appeaL 


(«  Or.  UK) 

JACKSON  V.  BAKER. 
(Snpreme  Court  of  Oregon.  May  29,  lIX>a.) 

1.  Public  Lands— Houestbad — Contbagt  to 
Convey— Validity. 

A  contract  wliereby  defendant  agreed,  (or 
for  a  consideration  paid  by  plaintiff  and  another, 
to  convey  to  a  tliird  party  the  legal  title  to 
defendant's  iiomestead  after  be  bad  obtained 
titif^  thereto  from  the  United  States,  was  illegal 
and  void,  and  unenforceable  at  the  demand  of 
either  party  thereto. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Public  Lands,  {  373.] 

2.  DisHissAL— Action  ok  Contkaci  —  Ixu- 
OALTTY  Appearing  fbom  Cokpi.aint. 

Where  tbe  ille)nlity  of  a  contract  sued 
on  appears  from  the  complaint,  or  the  plain- 
tiff's case,  the  court  will,  at  any  stage  of  the 
procef^inga,  dismiss  the  action,  though  such 
illegality  is  not  pleaded  aa  a  defense  or  in- 
sisted upon  by  the  parties,  and  may  have  been 
expressly  waived  by  them ;  it  being  an  ob- 
jection which  tbe  court  itself  Is  bound  to  hUse 
in  the  due  administration  of  Justice,  regardless 
of  tbe  wishes  of  the  [wrties. 

[Ed.  "Note. — For  eases  In  point,  see  voL  IT, 
Cent  Dig.  Dismissal  and  Nonsuit  S  100.) 

3.  CONTBACTS  —  iLLEOALTrr  —  ACTIONS  OR— 

Pasties  In  Pari  Delicto. 

Where  defendant  agreed  for  a  considera- 
tion paid  by  plaintiff  and  another  to  convey 
to  a  third  party  the  legal  title  to  defendant's 
homestead  after  obtaining  title  thereto  from 
tbe  United  States,  the  parties  to  the  contract 
void  bf-cfluae  against  the  policy  of  the  homestead 
law,  were  in  pari  delicto,  and  plaintiff  was  not 
entitled  to  recover  the  consideration  paid. 

[Ed.  Note.— For  cases  in  point,  see  voL  11, 
Gent  Dig.  Contracts.  H  686-68&] 

Appeal  from  Circuit  Court,  Josephine  Coun- 
ty; H.  K.  Hanna,  Judge. 

Action  by  H.  W.  Jackson  against  G.  W. 
Baker.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

This  is  an  action  to  recover  f 1,000  paid  by 
tbe  plaintiff  and  bis  assignor  to  the  defendant 
In  consideration  of  an  agreement  tbe  lattor 
to  sellf  and  convey  land  mtered  by  him  as  a 
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homestead  upon  obtaining  title  thereto.  The 
complaint  alleges  that  In  September,  1008, 
the  plaintiff  and  defendant  and  one  Hamilton 
were  the  owners  as  tenants  in  common  of 
certain  mining  property,  and  that  the  defend- 
ant was  In  possession  of  160  acres  of  adjoin- 
ing land,  which  he  had  entered  under  the 
homestead  laws ;  that  at  the  date  mentioned 
the  parties  referred  to  contracted  and  agreed 
with  one  Draper  to  sell  and  convey  to  him  the 
mine  and  homestead  for  $25,000,  and  that  It 
was  agreed  between  the  plaintiff  and  Hamlltm 
and  the  defendant  that  If  the  entire  sum 
Khonld  be  paid  for  the  property  the  former 
M'oald  pay  to  the  latter  oat  of  their  part  of 
the  proceeds  $1,000  In  consideration  of  hia 
transferring  to  Draper  the  "legal  title"  to  the 
land  covered  by  the  homestead,  but  that  If  he 
foiled,  or  neglected  to  make  such  transfer  he 
would  return  the  mmej  so  paid;  that  there- 
after Draper  paid  the  926,000  for  the  projMr- 
ty.  and  plaintiff  and  Hamilton  paid  the  de- 
fendant 11,000;  that  defendant  never  obtain- 
ed title  to  ttie  homestead  because  his  enti7 
was  subsequently  canceled  for  the  reason 
that  the  land  was  mineral  in  character,  and 
not  subject  to  eutiy  under  the  homestead 
laws,  and  defoidant  did  not  and  cumot  trans- 
fer the  legal  title  thereto  to  Draper;  that 
plaintiff  has  succeeded  to  all  the  rights  at 
Hamilton  in  and  to  the  money  jMild  them 
to  the  defendant  and  prior  to  the  commence- 
ment of  this  action  d^endant  promised  and 
agreed  to  repay  the  same  to  blm  but  has  fail- 
ed and  neglected  to  do  so.  A  demurrer  to 
the  complaint  because  it  did  not  state  facts 
sDlBclent  to  ctmatltoto  a  cause  of  action  was 
overruled,  and  the  defendant  answered  de- 
nying the  material  allegations,  and  afflrm- 
atlT^  alleging  that  he  only  agreed  to 
surrender  and  relinquish  to  Draper  his 
homestead  entry,  and  that  the  considera- 
tion for  tlie  11,000  paid  him  by  Hamil- 
ton was  such  Burroider,  and  certain  assess- 
ment and  development  work  which  he  'had 
done  on  tiie  mining  property.  A  reply  put  In 
Issne  the  new  matter  pleaded  in  the  answer, 
and  a  trial  was  bad  before  the  court,  and  a 
Juiy*  At  the  dose  of  plaintiff's  case  the  de- 
fendant moved  the  court  to  direct  a  verdict  In 
his  favor,  but  this  motion  was  overruled,  and 
the  cause  submitted  to  the  Jury  who  returned 
a  verdict  In  favor  of  the  plaintiff.  From  the 
Judgment  entered  Oiereon  this  appeal  Is  taken. 

A.  S.  Hamm<Hid,  for  aj^jiellaiit.  A.  O. 
Hough,  for  respondent 

BBAN,  G.  J.  (after  stating  the  facts). 
There  la  no  bill  of  exceptions.  The  only  ques- 
tion made  on  the  appeal  is  that  the  contract 
between  the  plaintiff  and  Hamilton,  and  the 
defendant  as  alleged  and  set  out  in  the  com- 
plaint la  illegal  and  void  as  against  public 
policy,  and  ought  not  to  be  enforced  by  the 
courts.  The.  substance  of  the  complaint  Is 
that  the  defaidant  agreed  for  a  consldera- 
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tlon  paid  by  plaintiff  and  Hamilton  to  con- 
vey to  Draper  the  legal  title  to  his  homestead 
after  he  should  obtain  title  thereto  from  the 
United  States.  Such  a  contract  Is  illegal  and 
void  because  against  the  spirit  and  policy  of 
the  homestead  law,  and  will  not  be  enforced 
by  the  courts  at  the  demand  of  either  party 
thereto.  Klne  v.  Turner,  27  Or.  356,  41  Pac. 
B64;  Oaks  v.  Heaton,  44  Iowa,  110;  McCrlllls 
V.  Copp,  31  Pla.  100,  12  South.  643;  Dawson 
V.  MerrlUe,  2  Neb.  119;  Mellisonv.  Allen,30 
Kan.  382,  2  Pac.  97 ;  Anderson  v.  Carkins,  135 
U.  S.  483,  10  Sup.  Ct  905,  34  Ia.  Ed.  272. 

If  the  Illegality  appears  from  the  complaint 
or  the  plalntifTs  case,  the  court  will,  at  any 
stage  of  the  proceedings,  dismiss  tiie  action, 
although  such  illegality  Is  not  pleaded  as  a 
defense,  or  Insisted  upon  by  the  parties,  and 
may  have  been  expressly  waived  them.  It 
Is  an  objection  which  the  court  itself  Is  bound 
to  raise  In  the  due  administration  of  Justice 
regardloH  of  the  wishes  of  the  parties.  OS' 
canyan  v.  Arms  Co.,  108  U.  S.  1^1,  26  U  Ed. 
580;  Buchtel  v.  Evans,  21  Or.  809, 28  Pac.  67; 
Ah  Doon  V.  Smith,  25  Or.  89,  34  Paa  1093; 
Bradtfeldt  v.  Oooke,  27  Or.  194,  40  Pac.  1,  60 
Am.  St  Bep.  701;  Miller  v.  Hlrscfaberg,  27  Or. 
522,  40  Pac  606;  Pacific  Uvestock  Co.  v. 
Gentry,  38  Or.  276,  61  Pac.  422,  65  Pac  597; 
Cnllison  v.  Downii«,  42  Or.  377,  71  Pac.  70; 
Kreamer  v.  Earl,  91  CaL  112,  27  Pac.  735. 

The  plaintiff's  counsel  seems  to  think  that 
the  parties  to  this  litigation  were  not  in  pari 
delicto;  but  as  said  by  Mr.  Justice  Brewer  in 
a  similar  cose  (Anderson  v.  Carkins,  Bupat)  i 
"We  are  unable  to  see  any  distinction  in 
moral  status  between  the  man  who  contracts 
for  tile  perjury  of  anothra,  and  the  one  who 
contracts  to  commit  swdi  pinjury." 

The  Judgment  Is  reversed,  and  the  cause  re> 
manded,  with  directions  to  ^smlss  the  com- 
plaint 


(SO  Or.  80) 
SUMMERS  V.  OBEB  et  mL 
(Supreme  Court  of  Oregon.  May  29,  1906.) 

1.  Apnux—NoncB— SnFFiciBncT— Dkscbip- 
Tion  or  Judgment— SuBPLTTSAOE. 

A  reference  In  a  notice  of  appeal  from  a 
jndnnent  to  the  entry  of  the  jadgmeat.  in  the 
^'judgment  docket,"  while  B.  &  O.  Comp.  { 
190,  requires  the  rerordiog  of  judgments  in  the 
journal,  which  is,  by  section  583,  a  book  in 
which  the  clerk  must  enter  the  proceedings  of 
the  court  in  term  time,  is  a  misdescription  of 
the  record  intended,  and  may  be  disregarded  as 
surplusMie  In  determining  the  Bufllcimcy  of  the 
notice. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  )S  2145,  2140.] 

2.  Same  —  Desobiftion  or  Pabtt— Suirz- 

cisNcr. 

A  defect  in  a  notice  of  appeal,  arising 
from  the  failure  to  state  that  the  person  named 
in  the  notice  as  appealing  is  the  defeated  party 
in  the  action,  is  not  fatal,  identity  of  the  per- 
son being  ratablisfaed  under  B.  &  G.  Comp.  i 
788,  subd.  25,  from  the  Ideotity  of  name. 

Ed.  Note. — For  cases  in  point,  see  vol.  2, 
C3ent  Dig.  Appeal  and  Error,  |  21^] 
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3.  Same— EKQUTsrreB  of  Notice. 

A  notice  of  appeal  from  a  judgment  con- 
taining the  name  of  the  court  and  the  parties, 
and  reciting  that  the  defeated  party  appeals 
from  a  judgment  rendered  and  "entered  of 
record  in  the  above-entitled  coart,  •  *  * 
wherein  and  whereby  it  was  ordered  and  ad- 
judged flubstantially  as  follows,"  followed  by  the 
judgment  appealed  from,  is  sufBcient  under  B. 
&  G.  Comp.  §  549,  providing  that  a  notice  of 
appeal  shall  be  sufficient  if  it  contains  the 
title  of  the  cause,  the  name  of  the  partiea,  and 
notifies  the  adverse  party  that  an  appeal  is 
taken  from  tbe  judgment,  though  the  omission 
from  the  notice  of  tbe  words  "and  cause"  aftei 
the  phrase  "in  tbe  above-entitled  court."  creates 
a  doubt  as  to  whether  the  Judgment  complained 
of  was  rendered  in  the  case  at  bar,  and  though 
the  word  "substantially"  qualifying  the  words 
"ordered  and  adjudged"  makes  uncertain  what 
t>urports  to  be  the  judgment  attempted  to  be 
reviewed. 

[Eld.  Note. — For  cases  in  point,  see  vol.  2, 
Gent  Dig.  Appeal  and  Error,  8S  2140,  2142. 
2145,  2lS.]  .  ™. 

Appeal  from  Circalt  Court,  Marlon  Coun- 
ty; George  H.  Bnmett,  Judge. 

Action  b7  Geotge  Summera  against  T.  T. 
Geer  and  otbers.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  On  motion  to 
dismiss  appeal.  Denied. 

George  G.  Bingham  and  Jobn  W.  Reynolds, 
for  the  motion.   M.  E.  Pogoe,  opposed. 

PBSR  CURIAM.  This  is  a  motion  to  dis- 
miss an  appeal.  7be  notice  of  appeal,  by 
referring  to  the  first  page  of  tbe  transcript 
fbr  the  title  and  names  of  the  parties,  is  as 
follows:  "In  the  Circuit  Court  of  the  state 
of  Oregon  for  tbe  County  of  Marlon.  De- 
partment No.  1.  George  Summers,  Plaintiff, 
t.  T.  T.  Geer,  I*  B.  Geer,  and  W.  H.  Odell. 
Defendants.  To  T.  T.  Geer  and  to  George 
G.  Bingham,  Tour  Attorney  of  Record,  and  to' 
L.  B.  Geer  and  to  George  G.  Bingham,  Tour 
Attorney*  ana  to  W.  H.  Odell  and  to  A.  O. 
Oondit  and  John  W.  Reynolds,  Your  Attor- 
neys of  Record.  In  the  Above-Entitled  Action: 
Ton  and  each  of  yon  are  hereby  notified,  and 
yon  win  hereby  please  take  notice  that  the 
plaintiff,  George  Summers,  hereby  appeals 
to  the  Supreme  Court  of  the  state  of  Oregon, 
from  that  certain  judgment  made,  rendered, 
and  ojitered  of  record  In  the  above-entitled 
court  on  tbe  '10th  day  of  July,  1905,  at  page 
405,  of  B6ok.  2A,  Judgment  Docket  for  Marion 
county,  Or.,  wherein  and  whereby  it  was 
ordered  and  adjudged  substantially  as  fol- 
lows: 'Now  on  this  10th  day  of  July,  1905, 
this  cause  coming  on  to  be  heard,  plaintiff 
appearing  by  M.  E.  Pogue,  bis  attorney,  and 
the  defendant  T.  T,  Geer  appearing  by 
George  G.  Bingham,  his  attorney,  and  the 
defendant  L.  B.  Geer  appearing  by  George 
G.  Bingliam,  his  attorney,  and  the  defendant 
W.  H.  Odell  appearing  by  A.  O.  Condit  and 
John  W.  Reynolds,  his  attorneys,  and  now 
at  this  time  the  plaintiff,  by  M.  E.  Pogu^ 


his  attorney,  announcing  to  the  court  that  be 
did  not  desire  to  file  a  second  am^ded  com- 
plaint, and  that  he  was  satlsSed  with  and 
could  stand  on  bis  first  amended  complaint, 
and  tbe  defendants  by  their  attorneys  now 
move  tbe  court  for  a  judgment  of  dismissal 
for  tbe  failure  on  the  part  of  plaintiff  to 
file  a  second  amended  complaint,  and  It  ap- 
pearing to  the  court  that  tbe  defendants* 
motion  should  be  allowed.  It  Is  therefore 
ordered  and  adjudged  that  plaintiff's  action 
be,  and  the  same  is,  hereby  dismissed,  and  that 
tbe  defendants  each  recover  of  and  from  tbe 
plaintiff  tbelr  costs  and  disbursements  here- 
in expended  and  taxed  and  allowed  at  $46.00* 
—and  from  the  whole  and  every  part  of  said 
Judgment  M.  E.  Pogue,  Attorney  for  Plain- 
tiff." When  the  notice  of  appeal  Is  not  given 
in  open  court,  Its  adequacy  Is  tested  by  the 
following  rule:  "Such  notice  shall  be  suf- 
ficient If  It  contains  the  title  of  the  cause, 
the  names  of  the  parties,  and  notifies  the 
adverse  party  or  his  attorney  that  an  appeal 
Is  taken  to  the  Supreme  or  circuit  court,  as 
the  case  may  be,  from  the  judgment,  order,  or 
decree,  or  some  s^ieclfled  part  thereof."  B.  & 
C.  Comp.  §  549,  As  all  judgments  of  the 
circuit  court  are  required  to  be  recorded  In 
the  Journal  (Id.  {  196),  which  is  a  book  in 
which  the  clerk  must  enter  the  proceedings 
of  the  court  in  term  time  (Id.  S  583),  the 
reference  In  the  notice  of  appeal  to  the  entry 
of  the  judgment  in  the  "Judgment  Dockets 
is  probably  a  misdescription  of  tbe  record 
Intended  and  all  allusion  to  it  may  be  dis- 
regarded as  surplusage.  It  Is  not  stated  that 
tbe  George  Summers  mentioned  In  the  notice 
of  appeal  is  tbe  plaintiff  in  this  action.  This 
defect  is  not  fatal  for  certainty  to  a  common 
intent  in  general  (5  Am.  &  Eng.  Enc.  Law, 
[2d  Ed.]  799)  Is  the  degree  of  Indubitableness 
required  which  permits  invoking  the  pre- 
sumption, that  tbe  Identltly  of  a  person  may 
be  established  from  the  Identity  of  name. 
B.  ^  C.  Comp.  §  788,  subd.  25. 

The  omission  from  tbe  notice  of  the  words 
"and  cause"  after  the  phrase  "In  the  above- 
entitled  court"  creates  a  doubt  as  to  whether 
tbe  Judgment  complained  of  was  rendered 
In  the  case  at  bar.  So,  too,  the  word  "sub- 
stantially," used  to  qualify  the  verbs  "or- 
dered" and  "adjudged."  makes  uncertain 
what  purports  to  be  the  Judgment  attempted 
to  be  reviewed,  although  the  language  em- 
ployed Is  designated  by  quotation  marks. 
"Tbe  punctuation  of  an  Instrument,"  says 
Mr.  Tiffany  (17  Am.  &  Eng.  EInc  Law  [2d 
Ed.]  20,  "may  be  considered  when  the  mean- 
ing Is  doubtful."  By  rejecting  tbe  repugnant 
words  mentioned  and  applying  tbe  rules  of 
construction  specified,  the  notice  of  appeal 
assailed  cames  within  the  very  liberal  provi- 
sions of  tbe  statute  regulating  Its  snfflclency. 

Tbe  motion  should  therefore  be  denied, 
and  it  is  so  ordered. 
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(«or.  ssn 

OATLIK  et  U.  T.  JONE&* 

^iiprem«  Court  of  Oreson.  iSaj  29,  1906.) 

1.  Sales— CoNSTBUcnos  of  Ooktea.ct  —  D«- 
PENDENT  Stipulations. 

Where  a  contract  reqalree  imt  party  to 
•ell  the  other  certain  property  at  a  apecified 
price,  the  payment  of  Che  price  and  delivery 
are  concurrent  acts,  which  are  to  he  performed 
•t  the  same  time. 

[Ed.  Note. — For  cases  fn  point,  see  voL  43, 
Cent  Dig.  Sales,  6{  ISO,  230.] 

2,  Saub—Dclivebt— Excuses  vob  Default— 
Default  of  Buteb. 

Where,  by  a  contract  of  sale,  payment  and 
delivery  are  concurrent  acts,  the  purchaser  can- 
not recover  damages  for  a  fnllure  to  deliver. 
nntesB  he  was  ready  and  willing  to  perform, 
by  accepting  and  paying  at  the  tmie  and  place 
appointed. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  43, 
Gent.  Dig.  Sales,  S3  1156.  1167.} 

&  Bahe— Patheut  of  Pbio—Tkrdeb. 

Where  the  purchaser.  In  a  contract  of 
Mie  whereby  payment  and  delivery  were  con- 
current acta,  was  ready  to  perform  at  the  ap- 
pointed time  and  place,  hut  the  seller  did  not 
deliver,  the  purchaser'a  right  of  action  for  the 
Iweacb  was  complete  without  tender  or  demand. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  8S  1156,  1157.] 

PLEADincf— DEFBors— Cube  bt  Subsequent 
pLEADinas. 

In  an  action  by  the  parcfaaser.  In  a  con- 
trecC  of  Mle  whereby  payment  and  dellTery  are 
ooDcorrent  acts,  tot  dunagea  because  of  de- 
fendant's faHnre  to  deliver,  though  the  com- 
plaint failed  to  allege  plaintifTs  readiness  and 
willlngnen  to  i«rform,  defendant  having  by  bis 
answer  aet  up  nonperformance  by  plaiotiS.  and 

galntiff  iMTlu  taken  Issue  upon  ue  averment, 
e  defect  In  the  complaint  was  cored. 
B.  Sale*— Deliveet— Time. 

Where  a  contract  for  the  sale  of  hops 
leqolred  delivery  to  be  made  on  a  certain  day, 
It  was  incumbent  on  tb«  seller  to  make  delivery 
seaaonably  during  that  day,  bo  that  the  pur- 
chaser might  have  an  c^portunlty  to  inspect 
the  hops  by  daylight. 

[Ed.  Note. — For  cases  In  point,  see  vot  43, 
Cent  Dig.  Sales.  U  403.  404.] 

Ok  8a1I>— SUFFICIUfCT  OF  DeLITBBT. 

Where  a  contract  for  the  sale  of  hops 
Feqnlred  tbem  to  be  delfvered  on  a  certain  day 
at  a  certain  place,  the  mere  transportation 
of  the  hops  to  that  place  was  not  a  sufficient 
delivery,  without  the  presenoe  of  the  seller  or 
Ilia  agent  to  make  Silvery  and  lecetve  the 
purchase  price. 

[Ed.  Note. — ^FoT  cases  In  point,  see  toL  48, 
Oeut  Die  Sales,  |i  871-^.] 

Appeal  from  Circuit  Court,  Uarion  County; 
George  H.  Burnett,  Judge. 

Action  by  Bussell  Catlln  and  another 
against  8.  W.  Jones.  From  a  Judgment  In 
favor  of  defendant,  plaintiffs  appeaL  Bfr- 
versed,  and  new  trial  ordered. 

This  is  an  action  to  recover  damages  for 
tbe  breach  of  s  contract  to  sell  and  deliver 
Imps.  Tbe  complaint  alleges  that  on  July  15, 
1904,  tbe  parties  to  this  action  entered  Into  a 
written  contract,  by  the  terms  of  which  the 
defendant  agreed  to  sell  for  14^  cents  a 
pound  and  deliver  to  the  plaiutifTs  at  Brooks 
station,  on  board  cars  free  of  all  exuiense, 
from  13,000  to  16,000  pounds  of  bopi^  to  1m 
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grown  during  that  SMSon  In  certain  spedfled 
yards,  and  to  be  of  the  first  average  qnallty 
tor  the  year  and  section,  and  to  be  put  np  In 
new  baling  cloth,  delivery,  and  acceptance  to 
be  made  between  the  Ist  and.  10th  of  October. 
1004;  that  the  defendant  had  of  the  bops 
mentioned  In  the  contract  16,000  pounds  or 
tiiereabonts.  produced  upon  the  pronlsea 
described  and  of  the  kind  and  quality  men- 
tioned :  that  on  the  10th  of  October,  1904,  tiie 
plalntllTs  sent  their  agent  to  defendant  to 
ascertain  whether  he  was  reat^  to  deliver  the 
hopi;  but  th^  were  not  all  then  baled  or  In  a 
deliverable  condition,  and  on  the  17th  of 
October,  the  hops  being  baled  and  ready  for 
delivery,  the  plaintiffs  tendered  the  purchase 
price  thereof,  aM  demanded  a  delivery,  but 
defendant  xeCoaeA  to  accept  tbe  money  or  de- 
liver the  hops  to  the  plaintltb'  damage  in  the 
sum  at  92,CffiS.  The  answer  admits  the  con^ 
tract  as  alleged,  avers  that  ttie  honn  tberdn 
etipniated  to  be  sold  by  the  defendant 
amounted  to  14,086  poun^  and  tor  an  affirm- 
ative defense  alleges  that  prior  to  October  1, 
1004,  tbe  plaintiffs  sold,  assigned,  and  trans- 
ferred .  all  tbelr  interest  In  the  contract  in 
question  to  T.  Bosenwald  ft  Co.,  who  hav# 
ev^  ^ce  been  tbe  owners  and  holders  thCTe* 
of;  that  on  Octob»  1(^  1004,  the  defendant 
bad  at  Enxto  stotion  the  bapa  mratloned  to 
the  Gomplatot,  ready  tor  dtilvery,  but  that 
nelthor  Bosenwald  nor  any  one  on  his  behalf 
was  there  ready  and  willing  to  accept  or  pay 
for  them;  that  on  the  day  immed  defendant 
was  ready  and  willing  to  deliver  tbe  hops  as 
called  for  by  the  contract  to  the  legal  owner 
and  holAer  of  snch  contract,  but  that  there 
was  no  <Hie  at  Brooks  to  receive  the  hops  or 
pay  for  tbe  same  on  tlie  part  of  any  person 
whatsoever.  The  reply  denies  the  material 
allegations  of  the  answer  and  afflrmatively 
alleges  that  during  tbe  year  1004,  Bosenwald  . 
was  a  customer  of  the  plaintiff  and.  they  had 
agreed  to  sell  and  deliver  to  blm  In  October 
of  that  year  a  large  quantity  of  bc^s;  that 
toT  the  purpose  of  fnlfllltng  their  contract 
with  him,  tb^  entered  Into  the  agreonent 
with  the  defendant  set  out  In  the  complaint 
and  attempted  to  assign  tbe  same  to  Bosen- 
wald, but  whCTt  he  learned  that  defoidant  re- 
fused to  deliver  the  hops  he  declined  to  ac- 
cept the  assignment  and  insisted  that  plain- 
tiffs comply  with  their  agreement,  which  they 
were  compelled  to  and  did  do  at  great  loss 
and  damage  to  them.  Upon  the  Issues  thus 
joined  tbe  case  was  tried  to  a  Jury.  It  was 
admitted  that  the  hops  lu  question  amotmted 
to  09  bales  and  weighed  14.086  pounds.  Tbe 
evidence  for  the  piaintlffa  tended  to  show 
that  on  October  10,  1004.  they  sent  their 
agent,  Earl  Race,  to  defendant's  residence 
near  Brooks  to  ascertain  If  tbe  hops  were 
thm  In  a  deliverable  condition,  and  to  re- 
ceive them  If  defendant  was  ready  to  deliver; 
that  Bace  arrived  at  defendant's  place  some 
tlice  after  noon  and  told  the  defendant  that 
plaintiffs  were  anxious  to  receive  the  hops, 
and.  toqulred  when  he  \irould  be  ready  to  de- 
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IWer  and  be  replies  "at  most  an;  time" ;  tbat 
defendant  gave  Race  a  written  order  permitt- 
ing him -to  take  samples  from  tbe  bales  of 
hops  wblch  were  then  In  tbe  warehouse  at 
the  station  at  Brooks ;  that  Race  went  from 
defendant's  residence  to  Brooks,  took  sam- 
ples from  the  ho^  then  la  the  warehouse, 
and  remained  there  until  about  4:30  o'clock 
In  the  afternoon  or  thereabouts ;  that  at  tbat 
time  there  were  only  4(M)dd  bales  In  the 
warehouse  The  defendant,  as  a  witness  in 
his  own  behalf,  testified  that  he  told  Race 
that  he  was  then  ready  to  deliver  the  hops  to 
the  plalntlfCs ;  that  40-odd  bales  were  in  the 
warehouse  at  Brooks  station  on  the  morning 
of  the  lOtb  of  October,  and  bad  been  for  some 
time  previous;  that  afterward  and  on  tbat 
day  be  caused  29  or  30  bales  more  to  be  haul- 
ed by  his  woAmen  to  the  warehouse,  and 
placed  with  the  other  bops ;  that  he  himself 
was  at  the  warehouse  in  the  forenoon  but  did 
not  return  again  tbat  day,  and  tbe  bill  of  ez- 
ceptloQB  recites  that  there  was  no  evidence 
'tending  to  show  that  defendant  or  any  per- 
son authorized  by  blm  was  at  the  place  when 
the  hops  wen  stored  for  the  purpose,  of  de- 
livering the  same  to  plalntlfra."  There  was 
testimony  tending  to  show  tbat  all  the  hops 
were  baled,  and  In  deliverable  condition  on 
October  ITtii  and  were  worth  from  30  to  31 
cents .  a  pound ;  and  that  on  tbat  day  the 
plaintlfls  demanded  the  delivery  thereof,  and 
toidered  to  the  defendant  the  purchase  price, 
but  tbat  defendant  refused  to  accept  the 
money  or  make  the  delivery.  The  plalntltTs 
requested  tbe  conrt  to  Instruct  ttie  Jury  that, 
'tf  the  defendant  did  not  have  tbe  bops  at 
Brooks  In  time  for  the  plaintiffs  to  inspect 
and  receive  them  by  daylight,  but  tbat  he  got 
them  there  so  late  that  plaintiffs  would  hare 
tud  to  Inject  and  receive  them  after  dark 
or  at  a  time  so  late  In  tbe  day  that  it  was  not 
possible  to  carefully  Inspect  and  receive  them 
by  the  aid  of  dayligbt.  then  the  defoidant  did 
not  comply  with  that  part  of  the  mmtract 
which  required  him  to  have  tbe  hops  at 
Brooks  by  the  10th  day  of  Octobn-,  1004,  and 
his  defense  on  that  issue  cannot  avail  him." 
This  instruction  was  refused,  and  the  cause 
was  thereupon  submitted.  After  the  jury 
bad  been  out  for  a  time  they  returned  into 
court  and  Inquired  whether  It  was  necessary 
for  the  defendant  to  be  at  the  warehouse  on 
October  lOtb,  after  the  last  load  of  hops  had 
been  hauled  in  order  to  make  a  complete  de- 
livery. To  this  Inquiry  the  court  replied: 
**I  will  say  to  you  that  the  question  presented 
Is  not  within  the  pleadings.  Tbe  plaintiffs 
have  charged  In  their  con^>lalnt  tbat  the  hops 
were  not  in  a  deliverable  condition,  and  that 
is  the  only  ground  tiiat  they  allege  as  excus- 
ing them  from  paying  or  offering  to  pay  tbe 
money  on  the  10th  and  they  must  recover  on 
tbat  ground  or  not  at  all.  The  question 
which  you  propound  baa  nothing  to  do  with 
the  case  under  the  evidence  tbat  they  have 
offered."  The  verdict  was  for  the  defend* 
an^  and  plaintiffs  appeal. 


A.  M.  Cannon,  for  appellants.  Gea  O. 
Bingham  and  M.  Ij.  Pipes,  for  respondent 

BEAN.  C.  J.  (after  staUng  tbe  facts).  By 
tbe  terms  of  the  contract  upon  which  plains 
tiffs  seek  to  recover,  tbe  payment  of  tbe 
purchase  price,  and  the  delivery  of  tbe  hops 
were  made  concurrent  acts,  to  be  performed 
at  the  same  time.  The  defendant  was  not 
bound  to  deliver  the  bops  until  they  were 
paid  for,  nor  were  plaintiffs  bound  to  pay  for 
tbem  until  delivered.  Payment  and  delivery 
were  to  be  performed  simultaneously. 
Beanchamp  v.  Archer,  58  Cnl.  431,  41  Am, 
Rep.  260;  Meeker  v.  Johnson,  6  Wash.  71S, 
32  Pac.  772,  34  Pac.  148.  But,  before  tbe 
plaintiff  can  recover  damages  for  a  breach 
of  tbe  contract,  he  must  sbow  more  than  tbe 
mere  default  of  the  defendant  He  must 
show  that  be  was  ready  and  willing  to  per- 
form bis  part  of  tbe  contract  by  accepting 
and  paying  for  the  hops  at  tbe  time  and 
place  appointed.  The  hops  were  to  be  de- 
livered at  a  particular  place,  and  If  the 
plaintiffs  were  ready  at  the  appointed  time 
and  place  to  perform  their  part  of  the 
contract  and  the  defendant  did  not  have  the 
hops  tbere  ready  for  delivery,  the  right 
of  action  for  a  breach  of  the  contract  was 
complete  without  a  t^der  of  the  purchase 
price  or  a  demand  tor  the  hops.  Coonley  v. 
Anderson,  1  Hill  (N.  T.)  519 ;  Nels  v.  Tecum 
(C.  C.)  16  Fed.  16a  But  if  the  defendant 
as  be  alleges,  had  the  bops  ready  for  de- 
livery at  the  time  and  place  specified  In 
tbe  contract,  tbe  plaintiffs  must  sbow  an  offer 
then  to  receive  and  pay  for  them  before  they 
can  maintain  an  action  for  nondelivery. 

Now,  it  is  not  directly  averred  in  the 
complaint  tbat  plaintiffs  were  ready  and  will- 
ing at  the  time  and  place  specified  to  perform 
the  contract  on  their  part,  but  this  omission 
is  cured  by  tbe  allegation  of  the  answer  tbat  de- 
fendant had  the  hops  at  Brooks  station  ready 
for  delivery  at  a  time  stipulated,  butthatthere 
was  no  one  present  to  receive  and  pay  for 
tbem.  This  averment  of  tbe  answer  Is  de- 
nied by  tbe  reply,  and  an  issue  thus  made  on 
tbe  plaintiffs'  readiness  and  willingness  to 
perform  tbe  contract  on'  their  part.  Conse- 
quently the  defect  in  the  complaint  is  cured 
by  the  answer.  Turner  v.  Corbctt  9  Or.  79; 
Cbesapealce  &  Ohio  R.  Co.  v.  Thieman,  96 
Ky.  507.  29  S.  W,  357;  Schenck  v.  Hartford 
Fire  Ins.  Co.,  71  Cal.  28,  11  Pac.  807; 
Beckmann  y.  Phoenix  Ins.  Co.,  49  Mo.  App, 
604.  In  an  action  of  this  kind,  readiness  and 
willingness  to  perform  by  the  plfllntlfl,  must 
be  alleged  In  tbe  complaint,  or  else  It  will  be 
had  on  demurrer,  but  where  such  all^atJon 
Is  omitted  and  the  defendant  in  bis  answer 
by  way  of  defense  sets  up  nonperformance 
by  tbe  plaintiff  of  tbe  terms  of  tbe  contract 
and  the  plaintiff  takes  issue  upon  swA 
averment  tbe  defect  In  the  complaint  Is 
helped  out  or  aided  by  tbe  subsequeait  plead- 
ing. TU8  rule  l8  well  illustrated  in  Bedcmann 
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V.  Pticenlx  Ina  Oo.,  eupra.  Tbat  was  an 
acHon  on  a  policy  of  fire  Insurance  and  the 
complaint  failed  to  allege  that  tbe  plaintiff 
<!oniplied  with  certain  conditions  precedent 
to  bis  right  of  action.  The  court  said  the 
complaint  wonld  have  been  viilncrable  to  a 
demuiter,  bnt  tbat  the  defendant  baring  by 
war  o'  defense  set  up  the  nonparformance 
of  the  conditions  precedent  on  the  part  of 
the  plaintiff,  and  plaintiff  having  taken  issue 
by  reply,  the  defect  was  cured.  The  same 
principle  is  applied  In  other  cases  dted. 

The  queetions  for  determination,  there- 
fore, under  the  pleadings,  were  (1)  whether 
the  plaintiffs  were  ready  and  willing  at  the 
time  end  place  stipulated  to  perform  the 
contract  on  their  part  by  accepting  and 
paying  for  the  hops,  and  If  so  (2)  whether 
the  defendant  was  ready  and  able  at  that 
time  to  comply  with  the  contract  by  making 
the  delivery.  Upon  this  latter  point  the 
Instruction  requested  by  the  plaintiffs  was, 
In  onr  opinion,  correct  and  should  have  been 
given  and  the  Inquiry  of  the  Jury  should  have 
been  answered  in  the  affirmative.  Where, 
under  the  terms  of  an  executory  contract  of 
sale,  the  delivery  of  bulky  articles,  such 
as  hops,  which  require  inspection  and  exam- 
ination, Is  to  be  made  at  a  particular  place, 
tender  must  be  seasonably  made  so  that  the 
vendee,  who  Is  bound  to  attend  for  the 
purpose  of  receiving  the  property,  may  have 
an  opportunity  to  examine  and  Inspect  it  by 
daylight  to  ascertain  whether  It  complies 
with  the  contract  2  Mechem,  Sales,  § 
1187;  Cronlnger  v.  Crocker,  62  N.  X.  151; 
Startup  V.  MacDonald,  4^8  B.  C.  L.  691.  The 
rule  upon  this  subject  Is  thus  admirably 
stated  by  Baron  Parke,  In  Startup  v.  Mac- 
Donald,  supra,  "A  party  who  Is,  by  con- 
tract, to  pay  money,  or  to  do  a  thing  transi- 
tory, to  another,  anywhere,  on  a  certain  day, 
has  the  whole  of  the  day,  and  If  on  one 
of  several  days,  the  whole  of  the  days,  for 
tlie  performance  of  his  part  of  the  contract; 
and  until  the  whole  day,  or  the  whole  of  the 
last  day.  has  expired,  no  action  will  lie 
against  him  for  the  breach  of  such  contract 
In  such  a  case  the  party  bound  must  find 
the  other,  at  his  peril,  and  within  the  time 
limited,  if  the  other  be  within  the  four  seas ; 
and  he  must,  do  all  that,  without  the  con- 
currence of  the  Other,  he  can  do,  to  make 
the  payment,  or  perform  the  act,  and  that 
at  a  convenient  time  before  midnight,  such 
time  varying  according  to  the  quantum  of  the 
payment  or  nature  of  the  act  to  be  done. 
*  *  *  But  wbsse  the  thli^c  to  be  done  Is 
t9  be  performed  at  a  cotalu  place,  on  or  be- 
fore a  certain  day,  to  another  party  to 
a  contract,  there  the  tender  must  be  to  the 
other  part?  at  that  place;  and  as  the  at- 
tendance of  the  other  is  necessary  at  that 
place  to  complete  the  act  there  the  law, 
thon^  it  requires  that  otiier  to  be  present, 
la  not  BO  unreaaonable  as  to  require  him  to 
be  preunt  for  the  whole  da;  where  the 


thing  is  to  be  done  on  one  day,  or  fbr  the 
whole  series  of  days  where  It  la  to  done  on 
or  before  a  day  cortain;  and,  therefore.  It 
fixes  a  particular  port  of  the  day  for  his 
pres^ce;  and  it  is  enough  if  he  be  at  the 
place  at  such  a  convenient  time  before  sun- 
set on  the  last  day  as  that  the  act  may  be  ' 
•ompleted  by  daylight;  and  If  the  party 
bound  tender  to  the  party  there,  if  present, 
or.  If  absent,  be  ready  at  the  place  to  per- 
form the  act  within  a  convenient  time  be- 
fore sunset  for  Its  completion,  it  is  suffi- 
cient" If,  therefore,  the  defendant  did  not 
have  the  hops  at  Brooks  in  time  for  the  plain- 
tiffs to  Inspect  them  by  daylight  on  the  day 
stipulated  for  the  delivery,  he  did  not  com- 
ply with  his  contract  and  his  act  is  no  de> 
fense  in  this  case^  if  in  fact  the  plalntUM 
have  thiODSelves  complied  with  the  contract 
so  as  to  entitle  them  to  sue  tlie  defoidant 
for  nondelivery.  Nor  would  the  mere  trans- 
portation of  the  hops  to  Brooks  station  be  a 
defense  If  the  plaintiffs  were  there  ready 
and  wilting  to  accept  them,  unless  the  de- 
fendant or  some  one  representing  him  was 
present  to  make  the  delivery  and  to  receive 
the  purchase  price.  If  both  parties  had  been 
present  at  the  time  and  place  agreed  upon 
and  able  to  perform  thetr  respective  under- 
takings, neither  could  have  put  the  other  In 
default  without  offering  to  perform  on  his 
part.  Davis  v.  Adama,  18  Ala.  264.  It  was, 
therefore,  Incumbent  on  the  plaintiffs.  If  they 
were  ready  and  willing  to  perform  the  con- 
tract and  the  defendant  was  likewise  ready, 
to  offer  to  perform  before  they  could  main- 
tain an  action  for  a  breach,  but  they  were  not 
bound,  as  Judge  Deady  says  In  Nels  v. 
Tocum,  supra,  "to  go  out  Into  the  highways 
and  elsewhere  to  find  the  seller"  to  make 
such  offer.  It  was  the  duty  of  the  defendant 
If  he  desired  to  perform  bis  contract  to  be 
present  at  the  time,  and  place  of  performance 
either  in  person  or  by  agent  so  that  he 
could  have  delivered  the  hops,  and  received  ' 
the  pay  therefor. 
Judgment  reversed,  and  new  trial  ordered. 


<4S  Or.  201) 

HENRY  JENNING  &  SONS  v.  MILLEK. 
(Supreme  Court  of  Oregon.   May  29,  1906.) 
BPBCtFIO    PeRFOBHANCE  —   OOHTBACTS  VOK 

Lease— Part  Perforuancb. 

Where  plaintiff,  who  had  been  occupying 
a  building  as  tenant  presomed  that  on  the 
termination  of  his  lease  he  would  be  compelled 
to  vacate,  and  hence  secured  an  option  on 
another  building,  and  Bubseqnently  be  con- 
tracted orally  with  the  landlord  of  the  building 
which  he  occupied  for  a  lease  for  a  greater 
term  than  one  year,  he  could  not  maintain  a 
suit  for  specific  performance  on  the  ground  that 
part  performance  had  taken  the  lease  out  of 
the  statute  of  frauds,  as  plaintiff's  possession 
was  a  mere  uninterropted  continuation  of  a 
former  possession,  and  the  abandonment  of 
plaintiffs  option  was  not  in  pursuance  of  any 
contract  with  the  landlord. 

{EH.  Note. — For:  cases  in  p<rfnt,  see  vol.  4^ 
Gent  Dig.  SpeciBc  Perfonnanc^  |3j!9.] 
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Appeal  from  Circuit  Court,  Multnomah 
Oonn^ ;  Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  Henry  Jenning  &  Sons,  a  corpo- 
ration, against  Ernest  Miller.  From  a  Judg- 
ment in  favor  of  defendant,  plaintUt  appeals. 
Afflnned. 

This  la  a  suit  to  enjoin  an  action  of  forci-j 
ble  entry  and  detainer  and  for  the  specific 
performance  of  a  parol  contract  for  the  leas- 
ing of  real  property.  The  plalutiflF  Is  a  cor- 
poration engaged  In  the  furniture  and  carpet 
business  In  the  city  of  Portland  with  an  In- 
vestment of  about  $75,000.  Its  furniture  and 
carpet  departments  are  separate,  but  onder 
the  same  general  management,  and  It  Is 
therefore  important  that  they  should  be  as 
accessible  to  one  another  as  possible.  For 
some  time  prior  to  February,  1904,  the 
plaintiff  occupied  two  stores  at  the  northeast 
corner  of  First  and  Tamhlll  streets,  known 
as  Nos.  174  and  172.  ,  The  former  was  used 
for  the  furniture  department,  aud  the  latter 
for  the  carpet  department,  and  there  was  an 
opening  or  passageway  between  them.  The 
plaintiff  had  a  lease  for  three  years  on  No. 
174,  but  was  a  tenant  from  month  to  month 
of  No.  172,  paying  therefor  a  rental  of  $80  a 
month.  In  January,  1904,  It  learned  that  No. 
172  was  about  to  be  sold,  aud  that  It  would 
probably  have  to  vacate  and  move  Its  carpet 
business  elsewhere.  Its  officers  thereupon 
began  looking  about  for  a  suitable  building 
near  and  convenient  to  its  furniture  depart- 
ment Into  which  it  could  move  Its  carpets 
and  curtains.  Tlje  most  desirable  vacant 
building  for  that  purpose  was  across  the 
street,  and  they  entered  Into  negotiations 
with  the  agent  or  owner  for  a  leose  thereof, 
and  had  practically  agreed  upon  Its  terms, 
although  no  definite  or  binding  contract  had 
been  entered  into,  when  the  defendant  be- 
came the  purchaser  of  No.  172.  Negotia- 
tions were  thereupon  had  bet^veen  the  plain- 
tiff and  the  defendant  for  the  leasing  by  the 
plaintiff  of  the  premises  purchased  by  the 
defendant,  and  such  negotiations  resulted  In 
some  sort  of  an  agreement  by  which  the 
plaintiff  continued  to  occupy  the  premises, 
and  gave  up  and  surrendered,  with  the  de- 
fendant's loiowledge,  its  option  on,  or  con< 
tract  for,  the  other  building.  The  parties 
disagree  as  to  the  terms  of  the  leasing.  The 
plaintiff  alleges  and  gives  testimony  tending 
to  show  that  It  was  understood  and  agreed 
that  the  lease  should  be  for  three  years  at 
the  same  rental  it  had  been  paying  the  for- 
mer owner,  and  that  relying  upon  such  con- 
tract and  agreement,  It  continued  to  occupy 
the  building  and  abandoned  Its  efforts  to 
Becnre  another  location,  and  gave  up  Its 
option  or  contract  on  the  room  across  the 
street.  The  defendant,  however,  denies  the 
contract  as  set  up  by  the  plaintiff  and  says 
that  the  understanding  was  that  the  lease 
should  only  extend  to  such  time  as  be  should 
need  the  premises,  and  tii&t  there  was  no 
agreement  as  to  the  amount  of  the  rent  The 


plaintiff  continued  In  possession  paying  $80 
a  month  rent  which  was  accepted  by  the  de- 
fendant, until  December  31,  1004,  when  tiie 
defendant  commenced  an  action  of  forcible 
entry  and  detainer,  whereupon  plaintiff 
commenced  this  suit  to  enjoin  the  prosecu- 
tion of  such  action,  and  for  the  specific  per- 
formance of  the  oral  contract  of  leasing, 
alleging  that  It  was  then  Impossible  for  it  to 
secure  a  suitable  building  near  Its  furniture 
department  for  its  carpets  and  curtains,  and 
that  if  it  was  compelled  to  vacate  No.  172  it 
would  be  greatly  damaged.  Upon  the  trial 
the  suit  was  dismissed,  and  plaintiff  appeals. 

Thomas  G.  Greene,  for  appellant  Jobn  F. 
Logan,  for  respondent. 

BEAN.  O.  J.  (after  stating  the  facts).  That 
the  contract  sought  to  be  enforced  In  this 
suit  assuming  it  to  be  as  plaintiff  has  alleged, 
was  void  under  the  statute  of  frauds  because 
not  In  writing  Is  unquestioned.  B.  &  C.  Cop., 
§  797;  Pulse  v.  Hamer,  8  Or.  251;  White  v. 
Holland,  17  Or.  4,  3  Pac.  573;  Rosenblat  v. 
Perkins,  18  Or.  156,  22  Pac.  598,  6  L.  R.  A. 
257.  But  the  plaintiff  contends  that  there 
has  been  such  a  part  performance'  as  will 
take  It  out  of  the  statute.  The  acts  relied 
upon  for  this  purpose  are  the  possession  of 
the  leased  premises  by  the  plaintiff  and  the 
abandonment  by  It  of  the  attempt  to  secure 
another  storeroom,  and  especially  Its  sur- 
render or  release  of  Its  right  or  option  on  the 
room  across  the  street  and  its  Inability  to 
secure  another.  But  these  are  not  snffldoit 
to  avoid  the  effect  of  the  statute. 

The  possession  by  the  plaintiff  was  a  mere 
uninterrupted  continuation  of  its  former 
possession  without  any  change  whatever, 
and  under  all  the  authorities  this  Is  not 
enough.  The  rule  on  this  question  Is  thus 
enunciated  by  Mr.  Pomeroy,  who,  after  point- 
ing out  that  If  the  possession  can  naturally 
and  reasonably  be  accounted  for  upon  some 
suppositicn  other  than  that  of  the  contract 
it  will  not  be  a  part  performance,  says: 
"This  rule  has  Its  most  frequent  application 
to  cases  In  which  the  possession  Is  not  a  new 
fact,  but  is  the  uninterrupted  continuation 
of  a  former  condition.  It  results  as  a  neces- 
sary corollary  from  the  rule  itself  that  such 
a  poessesslon — one,  that  Is,  which  merely  pro- 
longs a  pre-existing  situation  of  the  party  In 
reference  to  the  land — cannot  alone  be  a  part 
I>erformauce  of  an  Intervening  contract 
since  It  will  be  accounted  for  by  the  prior 
condition  as  naturally  as  by  the  new  afgne- 
ment  If,  therefore,  a  verbal  agreement  Is 
made  by  a  lessor  with  his  tenant  either  dur- 
ing the  tenancy  or  after  Its  termination,  to 
grant  another  lease  in  place  of  the  existing 
on^  or  to  renew  the  lease  after  the  expira- 
tion of  the  prior  one,  or  to  sell  and  conv^ 
the  land  Itself,  the  possession  of  the  tenant 
continued  as  under  the  former  holding  can- 
not of  itself  be  a  part  performance  of  the 
agreement.   If  the  original  tenancy  has  not 
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eqrfred,  the  poasesalon  mast,  of  oonrs^  be 
referred  to  that;  If  it  has  expired,  the  po»- 
seaBioii  will  more  naturally  be  accounted 
for  by  the  tenant's  holding  over  than  by  a 
new  contract  Ab  has  already  been  shown, 
such  possesslob  does  not  raise  a  presump- 
tion as  to  tlie  intent  of  the  possessor,  as  is  the 
case  wliere  be  is  an  entire  stranger  to  the 
estate;  It  must  be  accompanied  by  some 
farther  act  on  the  part  of  the  tenant  in  order  i 
to  stamp  Its  character  and  connect  It  with  | 
tbe  contract"  Pomeroy,  Sp.  Perf.  Contracts  . 
<2d  Ed.)  fi  124.  The  same  doctrine  Is  laid 
down  by  the  text-writers  and  the  adjudged 
casee  generally.  Waterman,  Sp.  Perf.,  i  274 ; 
Brown,  Stat  Frauds,  (5th  Ed.)  %  476 ;  Wood 
Thomly,  58  111.  470;  Koch 'v.  National 
Union  Bnlldlng  Ass'n,  187  111.  497,  27  N.  B. 
530;  Swales  v.  Jackson,  126  Ind.  282,  26  N. 
El  62;  Mahana  v.  Blunt  20  Iowa,  142; 
Rosenthal  T.  Preeburger,  26  Md.  80 ;  Spald- 
ing T.  Conzelman,  30  Mo.  177 ;  Emmel  v. 
Hayes,  102  Mo.  186,  14  S.  W.  209,  11  L.  R.  A. 
323,  22  Am.  St  Rep.  769 ;  Blgler  T.  Baker, 
40  Neb.  328,  58  N.  W.  1026,  24  L.  R.  A.  255; 
Jc^ston  v.  Glancy,  4  Blaekf.  (Ind.)  93,  28 
Am.  Dec.  45. 

The  abandonment  and  giving  up  by  the 
plaintiff  of  Its  option  or  right  to  the  store- 
room across  the  street  and  its  ceasing  Its 
efforts  to  secure  another  building  were  not  in 
pursuance  of,  or  In  execution  of,  any  contract 
with  the  defendant  although  It  may  have 
been  In  reliance  thereon.  It  was  no  part  of 
the  allied  contract  of  leasing  that  the 
plaintiff  should  surrender  or  give  up  Its 
option  on  the  other  storeroom  and  the  de- 
fendant made  no  contract  or  agreement  In 
reference  thereto.  An  act  of  part  perform- 
ance to  take  a  case  out  of  the  statute  of 
frail ds  must  be  done  in  pursuance  of,  or  in 
execution  of,  the  contract  alleged,  or  must 
obviously  be  related  to  or  connected  there- 
with, and  must  be  referable  solely  to  such 
contract.  A  mere  collateral  act,  disconnected 
with  the  agreement  although  done  in  reli- 
ance thereon  and  although  prejudicial  to  the 
plaintiff,  known'  to  the  defendant  and  in- 
capable of  adequate  compensation  In  dam- 
ages, will  not  suffice-  Brown,  Stat  Frauds 
(5th  Ed.)  8  457.  "If."  Says  Mr.  Pomeroy,  "a 
plalntlft  should,  relying  upon  a  verbal  agree- 
ment and  with  the  defendant's  knowledge, 
do  something  prejudicial  to  himself  in  a 
manner  and  to  an  extent  not  susceptible  of 
compensation  In  damages,  but  unconnected 
with  that  agreement  and  not  In  execution  of 
Its  provisions,  this  would  fall  far  short  of 
being  the  part  performance  required  by  the 
rule,  in  order  to  admit  the  remedial  jurisdic- 
tion of  equity."  Pomeroy,  Sp.'  Perf.  Con- 
tracts (2d  Ed.)  S  109.  This  principle  is  illus- 
trated by  the  case  of  Graves  v.  Goldthwait 
153  Mass.  268,  26  N.  E.  800,  10  L.  R.  A.  7G3. 
The  plaintiff  and  her  sisters  were  tenants  in 
common  of  real  estate.  The  plaintiff  made 
an  oral  agreement  with  them  by  which  she 
waa  to  pay  each  a  certain  sum,  and  th^ 


were  to  eomey  to  b»  their  right  ftnd  title 
to  the  prwisea.  Five  of  tbe  sisters,  rely- 
ing npm  each  and  all  of  these  agreements, 
released  their  reepecttve  Interests  in  tbe 
land  to  the  plaintiff,  and  the  stipulated  sums 
were  paid.  The  defendant  however,  refused 
to  carry  out  her  contract.  In  a  suit  against 
htr  tor  q^eclflc  performance  it  was  cont^d- 
ed  by  the  plaintiff  that  she  had  so  changed 
her  position  by  relying  upon  the  defendant's 
promise  that  she  could  not  be  restored  to 
her  original  situation  and  that  the  injury 
which  would  result  to  her  if  the  defendant 
failed  to  carry  out  her  contract  was  such  a 
fraud  as  enabled  her  to  invoke  the  remedial 
jurisdiction  of  equity.  The  court  however, 
refused  to  specifleally  perform  the  contract 
on  the  ground  that  the  purchase  of  the 
rights  of  the  other  sisters  even  in  reliance  on 
defendant's  promise  was  not  in  part  perform- 
ance of  the  contract  with  the  def aidant  bnt 
was  purely  a  collateral  matter. 

So,  in  the  case  under  consideration,  the 
giving  up  by  the  plaintiff  of  its  right  or 
option  on  tbe  other  storeroom  was  not  in 
performance  of,  or  in  pursuance  of,  any  con- 
tract with  the  defendant,  but  was  entirely  a 
collateral  matter,  and,  therefore,  not  auffl- 
clent  to  take  the  case  out  of  the  statute  of 
frauds. 

The  decree  Is  affirmed. 


(48  Or.  206) 
AUSTIN  V.  VANDERBII/r. 
(Supreme  Court  of  Oregon.  May  29,  1006.) 

1.  Tboveb  and  OoNVEESiON— Complaint. 

Tbe  complaint  in  an  action  for  conversion 
of '  articles  alleging  that  plaintiff,  being  tbe 
owner  thereof,  delivered  tbem  to  defendant  and 
thereafter  demanded  of  bim  tbe  possesion  there- 
of, and  that  be  refused  to  comply  with  the  de- 
mand, and  converted  tbe  property  to  bis  own 
use,  is  sufficient,  without  setting  out  the  con- 
tract with  respect  to  tbe  delivery  and  aver- 
ring wherein  it  was  violated. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trover  And  Conversion,  |{  197,  198.] 

2.  Same— Conversion  or  Pledge— Tbndee  of 

Debt  Secubed. 

Where  a  pledge  Is  sold  and  converted 
by  the  pledgee  so  that  he  cannot  return  it 
the  pledgor  need  not,  before  bringing  action 
for  the  conversion,  tender  tbe  amount  of  the 
debt  secured  by  the  pledge. 

[Ed.  Note- — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Pledges,  S§  115-117;  vol.  46,  Cent 
Dig.  Trover  and  Conversion,  §  l^.J 

8.  Damages— Yalue  of  Pbopibty  Contebtbd 

—Evidence. 

Though  tbe  value  of  property  at  the  time 
of  its  couversion  is  the  measure  of  damages, 
evidence  of  its  worth  a  reasonable  time  before 
and  after  its  conversion  is  admissible  to  show 
such  valoe. 

[Ed.  Note, — For  cases  in  point  see  vol.  15, 
Cent.  Dig.  Dnmages;  S  402*  vol.  47,  Cent  Dig. 
Trover  and  Conversion,  $  231.] 

4.  AprEAir—EiLL  OF  Exceptions. 

Admission  of  evidence,  in  an  action  for  the 
conversion  of  diamonds,  of  the  value  of  "flaw- 
less" dinmonds,  cannot  be  Held  «cror,  the  bill 
of  exceptions  not  showing  that  the  converted 
diamonds  were  not  of  that  Quality./^^^_I  _ 
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Appeal  from  Olrcalt  Cotirt,  Multnomah 
Gonntr;  U.  a  Georse,  Jvdgew 

Actum  hj  AJmee  Austin  against  Obcet 
TaodeAUt  Jqdsment  for  plalntUL  De- 
fendant acpealK  Afflnned. 

This  Is  on  action  bj  Almee  Austin  against 
Oscar  Vandrahllt  to  recover  damages  for  an 
alleged  conversion  of  personal  property.  The 
complaint  states  that,  October  80,  1802,  at 
Los  Angeles,  CaL,  the  plainUff  was  the 
owner  and  poesessed  of  one  pair  at  &«8zat 
Bolttmre  earrings,  pore  white,  of  the  valne 
of  $90(^  and  also  of  one  horseshoe  pin,  set 
with  11  diamonds,  of  the  value  of  $285,  which 
she  then  and  there  delivered  to  the  defoidant; 
that  she  thweaftar  douanded  of  falm  posses- 
sion of  such  property,  but  he  refused  to  com- 
ply therewith,  and  converted  It  to  hla  own 
use,  to  hex  damage  In  the  sum  of  91,lSfb  A 
demurrer  to  the  complaint;  on  the  ground 
that  it  ^  not  state  facts  Buffldent  to  ccmsti' 
tute  a  cause  of  action,  ha^ug  been  overruled, 
an  answer  was  filed  denying  the  material 
allegations  of  the  complaint,  and  averring 
that  the  diamonds  were  delivered  to  the  de> 
fendant  as  security  for  a  loan  of  $200;  that, 
plaintiff  having  tailed  to  pay  any  part  of 
that  sum,  he  gave  her  a  written  notice,  July 
80;  1008,  that  in  30  dive  he  would  sril  each 
property  to  the  highest  bidder;  that  pursuant 
to  such  notice  he  sold  the  diamonds  mo- 
tioned for  92&S,  which  was  the  full  value 
thereof,  to  A  M4f  hall  of  Chicago,  IlL;  that 
defendant,  retaining  tlie  amount  of  his  debt, 
tendered  to  plakiUtT  in  writing  fKt,  whldi  she 
refused  to  accept,  whereupon  he  deposited 
that  sum  In  court  tote  her.  The  r^ly  denied 
the  allegations  of  new  matter  In  the  answer, 
and,  the  cause  bdng  tried,  the  Jury  found 
for  tl»  plaintiff,  assesring  her  damage  at 
1726,  leas  $200  loaned  to  her  by  the  defend- 
ant, and.  Judgment  having  been  rendered  on 
the  verdict  for  $528,  the  defendant  appeals. 
.  A  King  WllKHi,  for  appellant  A  O.  Em- 
mons, for  respondent 

liOO££,  J.  (aftw  stotlng  the  facts).  It 
to  couteuded  that  the  couiplulnt  should  have 
alleged  the  substance  of  the  contract,  re- 
specting the  delivery  of  the  diamonds,  and 
averred  wherein  it  bad  been  vlolSLted  by 
the  defendant  but  not  having  done  so^  the 
pleading  assailed  tailed  to  state  facts  sufil- 
cioit  to  constitute  a  cause  of  action,  which 
defect  was  not  waived  by  answering  over. 
In  Miller  v.  Hlrscbberg,  27  Or.  622,  40  Pac. 
506,  it  was  held  that  an  allegation  of  the 
facte  now  insisted  niton  was  unnecessary 
in  an  action  of  trover;  Mr.  Chief  Justice 
Bean  saying:  "The  matwial  avermente  in 
an  action  of  this  charact»  are  ownership 
and  right  to  the  possession  In  plaintiff,  and 
that  the  defendant  wrongfully  took  and  con- 
verted the  property  In  question  to  his  own 
use,  or  that  being  lawfully  In  possession 
thereof,  he  so  converted  it"  The  conduslon 
thus  reached  Is  amply  supported  by  the  ad- 
Judged  cases  (21  Eocy.  PI  ft  Pr.  1063), 
which  bold  that  It  is  aofficient,  In  an  action 


of  trovw,  to  allege  In  the  complaint  the  cod> 
version,  as  a  taxA,  without  ateting  the  partle> 
ular  acte  constituting  the  nnauthoiind  as* 
sumption  and  uerdse  of  the  right  of  owner- 
ship ovw  the  plalntUTs  goods  and  personal 
chattels  to  the  exclusion  of  bis  dominion 
over  them.  Id.  1077.  Whether  It  Is  neces- 
sary to  the  maintenance  of  an  action  of 
this  cAiaracter  to  aiiege  a  tender  of  the  som 
loaned,  to  secure  the  payment  of  which  the 
property  was  pledged,  will  be  considered  In 
connection  with  the  contention  that  the  court 
erred  In  d^lng  a  motlim  for  a  nonsuit  and 
also  in  refusing  to  imrtroct  the  Jniy  to  find 
for  the  defendant  An  examination  of  plaln- 
tifTs  pleadlnga  would  seem  to  snow  that  her 
theory  was  that  the  delivery  of  the  diamonds 
was  a  mere  naked  ballmoit;  but,  as  the  Jury 
found  that  she  owed  the  defoidant  $200; 
we  shall  adopt  his  hypothesis,  that  tlie  de- 
livery of  the  Jewels  to  him  was  a  pledge  to 
secure  the  payment  of  that  sum. 

fnie  bill  of  exceptions  contelns  the  follow- 
ing Btetenent:  "Tliere  was  no  evidence  in- 
troduced at  the  trial  of  any  demand  to  r^wy 
any  loan,  or  of  any  tender  of  any  money  by 
plalntlfl  to  defendant"  So  that  a  considera- 
tion of  the  questions  of  avermente  and  of  proof 
of  taider  become  importent  In  Halllday  t. 
Holgate,  L.  B.  8  Kx.  209,  one  Baitley  bor- 
rowed of  the  defendant  a  sum  of  money,  to 
secure  the  payment  of  which  he  deposited 
scrip  certificates  for  certein  shares  of  stodk 
in  a  mining  company.  Bentl^  became  n 
banknq>t  and  absconded,  whereupon  the  de- 
fendant without  demand  or  notice,  sold  a 
part  of  the  certificates.  The  plaintiff  as  the 
bankrupt's  astignee,  not  having  tendoed  any 
of  the  deM;  brought  an  action  of  trover 
attest  the  defendant  to  recover  the  value 
of  the  shares  disposed  of,  and  It  was  held, 
affirming  the  decision  In  Donald  v.  8uddtiv> 
B.  1  Q.  B.  SSS,  that,  assuming  the  sale  to 
be  wrongful,  as  the  immediate  right  to  the 
possession  of  tike  shares  of  Bto<&  was  not  by 
the  sale  revested  in  the  platetiff,  be  could 
not  malnteln  trover,  eltha  fbr  the  whole 
value  of  the  shares  or  tor  nominal  damages, 
thereby  suhstantlaUy  overruling  the  decision 
in  Johnson  v.  Stear.  16  C.  B.  (X.  8.)  330. 
In  Halllday  t.  Holgate,  supra,  Mr.  Justice 
Wlllea,  peaking  for  the  Court  of  Elxchequw 
Chamber;  in  discussing  the  question,  says: 
**It  Is  true  the  pledgor  has  such  a  property 
In  the  article  pledged  as  he  can  convey  to  a 
third  person,  but  he  has  no  right  to  the  goods 
without  paying  off  the  debt  aud  until  the 
debt  is  paid  off  the  pledgee  has  the  whole 
present  Interest  If  he  drals  with  It  In  a 
manuOT  other  than  Is  allowed  by  law  tor 
the  payment  of  his  debt  th^  In  so  far  as 
by  disposing  of  the  reversionary  Interest  of 
tike  pledgor  he  causes  to  the  jdedgor  any  dif- 
ficulty to  obtain!^  possession  of  the  pledge 
on  payment  of  the  sum  du^  and  thereby  does 
him  any  real  damage,  he  commlte  a  l^al 
wrong  against  the  pled^r.  But  It  Is  a  coa^ 
tradlction  in  fac^  and  vonld  to  to  call  a 
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tfatnc  tlwt  wbldi  It  la  not,  to  n7  tbat  tbe 
pledgee  consents  by  his  act  to  rereat  In  tbe 
pledgor  tbe  Immediate  lnt»est  or  rlgbt  in 
the  .pledge  wbldi  by  tbe  bargain  Is  out  of 
tbe  pledgor  and  In  the  pledgee.  Tber^ore 
for  any  sncb  vrong  an  action  (tf  trover  or  of 
detinue,  ea6b  of  which  assumes  an  Immediate 
rlgbt  to  possession  In  tbe  plaintiff,  Is  not 
maintainable^  for  tbe  rlgbt  clearly  Is  not  In 
the  plaintiff." 

The  doctrine  tbns  announced  In  England 
prevails  In  some  of  tbe  states  of  tbe  Union. 
In  Cortelyoo  t.  lianslng,  2  Gaines,  Gas.  (N. 
Y.>  20O,  bowever,  a  different  rale  was  adopted 
^bwe  It  was  held  tlut,  If  a  pledgee  sells  tbe 
pledge  before  application  Is  made  to  redeem 
be  is  answerable  In  damages  for  the  value 
of  tbe  pnqwrty  converted,  and  tbat  It  Is  not 
necessary  in  sncb  case  to  moke  an  actual  ten- 
der of  the  Bom  dn^  to  secure  tbe  payment  of 
wbleb  the  property  was  delivered  to  tbe 
pledgee^  In  deciding  tbat  case  Mr.  Justice 
Kent;  asBlgnli^  «  reason  for  tlie  conclusion 
tbua  reached,  observes:  "But  when  one 
party  baa  incapacitated  himself  to  perform 
bis  part  of  the  contract  tliere  Is  no  need  of 
tbe  other  comliw  forward  at  tbe  time  to  make 
a  tender,  or  to  show  himself  In  a  capacity  to 
pay,  because  it  would  be  a  nugatory  act 
wbldi  tbe  law  will  never  reqnire.  If  tbe  one 
party  dlstdiarges  tbe  other  from  a  perfor* 
manc^  bf  saying  be  wIU  not  perform  on  bis 
part  <and  voluntarily  and  notoriously  render- 
ing himself  unable  to  perform  bis  part  Is 
equivalent  to  such  discharge).  It  is  well  un- 
derstood tbat  It  Is  not  necessary  tar  the  otha 
party  to  go  forward.**  Tba  rule  established 
In  that  pioneer  case  Is  tersely  stated  fay  Hr. 
Ullbnm  as  follows:  *af  the  property  has 
been  converted  by  the  pledgee,  no  tender  of 
llw  debt  secured  need  be  made  by  tbe  pledgw 
before  lirlng^ng  an  action  against  tbe  pledgee.** 
22  Am.  ft  Sng.  Enc.  Law,  (2d  Ed.)  874. 
Judge  Story,  In  bis  woEk  on  Bailments  (8tb 
Ed.,  f  849),  In  qjieaklng  of  the  recovery  of 
compensation  tor  Injury  sustelned  by  reason 
of  the  conversion  of  a  pledge,  remarks: 
'3ut,  If  an  action  Is  brought,  the  pledgee  may 
recoup  Ms  debt  in  the  damages.**  In  addition 
to  tbe  cases  dted  by  Hr.  MHbnrn.  as  sup- 
porting the  text  quoted,  see  the  following: 
Hallack  li.  ft  H.  Co.  V.  Gray,  ID  Golo.  140.  84 
Paa  1000;  Wilson  v.  Little.  2  N.  T.  44S,  51 
Am.  Dec.  807;  Rnsh  v.  First  Nat  Bank,  71 
Fed.  102,  17  a  a  A.  627;  Waring  v.  Gas- 
kUI.  05  Ga.  781,  22  8.  E.  659:  OUdden  v. 
Hechanltfs  Nat  Bank  (Ohio)  42  N.  805, 
48  L.  R  A.  737;  Felge  v.  Burt  118  Mich. 
243,  77  N.  W.  928,  74  Am.  St  Rep.  S90; 
Work  V.  Bennett.  70  Pa.  48C  The  pledgee  Im- 
pliedly agrees  teitbfully  to  hold  tbe  pledge 
until  the  ctmdltlons  have  been  perfoimed  up- 
on the  teith  of  which  tbe  choses  in  action, 
goods,  or  personal  cbattels  have  been  deliver- 
ed to  bim.  If,  In  violation  of  his  trnst,  he 
sells  or  disposes  of  tbe  pledge,  thereby  put* 
ting  It  out  of  bis  power  to  return  tbe  property, 
It  would  be  useless  to  taupose  upon  tbe  pled- 


gw  tbe  burden  of  teodering  to  tiie  idedgee  tbe 
payment  of  the  debt,  or  tbe  perfwmanoe  of 
Ibe  doty  before  be  could  maintain  an  action 
against  the  pledgee  far  the  damages  susteln- 
ed by  reason  of  the  conversion,  when  it 
would  be  Impossible  tot  tbe  latter  to  dis- 
cbarge tbe  obligation  which  be  had  under- 
taken. Whoi  a  pledgee,  by  bis  overt  act;  vlo- 
lates  the  twms  <tf  his  agraonent,  so  tbat  it 
cannot  be  spe(dflcally  enforced,  be  necessarily 
severs  the  fiduciary  relations  be  assumed 
towards  thq  pledgor,  whose  rone^  against 
him  In  this  fonn  of  an  action  tm  tbe  Injury 
sustained,  though  treated  as  one  for  conver- 
sion, la  in  reality  founded  on  the  breach  of 
tbe  ontract  Gllddoi  v.  Uedmnlc'a  Nat 
Bank,  supra.  The  stetement  that  the  rules 
«t  law,  which  are  founded  in  reason,  do  not 
require  the  performance  ot  vain  things;  has 
been  so  often  repeated  as  to  become  almost 
a  general  maxim,  Innftlng  whidi  we  think 
tbwe  was  no  necessity  to  allege  In  tbe  ctnn- 
plolnt  or  to  prove  at  tbe  trial  a  toider  of  any 
sum  by  tbe  plaintiff  to  the  defendant  as  • 
condition  precedent  to  tbis  rlgbt  to  msinteln 
this  action. 

A.  reldenbdmer,  as  plalntlfTs  witnen,  tes- 
tlfled  tbat  be  had  bought  and  sold  diamonds 
for  several  years  and  knew  tihe  value  thereof; 
was  permitted,  over  objection  and  exception, 
to  state  tbe  highest  ntaiM  value  from  Oct- 
ober 30,  1902,  to  tbe  time  of  trial,  of  tw9 
pure  white  flawless  diamonds,  one  weighing 
a  trifle  less  and  tbe  other  a  little  more  than 
three  carats,  and  also  to  vedfy  the  rato  of 
Increase  in  tbe  value  of  swdi  Jewels  In  the  In* 
terim,  and  It  Is  ccmtended  by  def^antfs 
counatf  that  an  error  was  committed  thereby. 
The  value  of  prt^rty  at  tbe  time  of  Ita  con- 
version Is  generally  the  measure  of  damages 
In  an  action  of  trover.  To  ascertain  ftat 
value,  however,  evidence  of  Itt  worth  a 
reasonable  time  in-ior  and  subsequoit  to  the 
conversion  Is  admlS8ab1&  Douglass  v.  Kraft, 
9  CaL  562;  Hamer  v.  Hathaway,  88'Cal.  117; 
Denton  v.  Smith,  61  Mich.  431,  28  N.  W.  160; 
Kendrlck  v.  Beard.  90  Mich.  688,  51  N.  W. 
645;  Gaocbe  v.  Hllbratb,  94  Wis.  674,  69  N. 
W.  990.  We  think  no  error  was  committed  as 
alleged,  nor  In  permitting  the  witaess  to  tes- 
tify concernii^  tbe  value  of  "flawlesi^'  dia- 
monds; for  tbe  bill  ot  exceptions  does  not  dis- 
close that  tbe  Jewels  which  plaintiff  delivered 
to  the  defendant  were  not  of  that  quality. 

These  considerations  necesaitete  an  affirm- 
ance of  tbe  Judgment  which  Is  cndered. 

(H  IConL  Sl> 

BTATB  V.  LU  SING. 
{Sapreme  Court  of  Montana.   March  19,  1906.> 
1.  iTfVORHATION  —  FOBH  —  MlSSPEtXIHO  OT 

Words. 

Pen.  Code,  {  1842,  dedares  that  no  Infor- 
mation i«  insnffident  by  reaaon  of  any  defect 
or  imperfection  in  matter  of  form  not  pre- 
Jodicial  to  a  suliatantiBl  rlgbt  of  the  defendant 
on  Ita  merits;  and  section  2000  provides  Chat 
neither  a  deportnre  Iran  tbe  fcwm  or  mode 
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ftrescrfbed  by  tb«  Oode  In  respect  to  any  plead- 
Dg,  nor  any  error  or  mistake  therein,  renders 
It  invalid  in  the  absence  of  prejudice.  Held, 
that  an  information  cbarsing  murder  In  the 
first  degree,  alleging  that  defendant  feloniously, 
willfnlly,  and  of  his  (defendant's)  "deliberatedly" 
premeditated  malice  aforethought  committed  the 
act  in  qnestioD,  was  not  fatally  defective  be- 
cause ot  the  mistake  In  spelUns  the  word  "delib- 
erately." 

[Ed.  Note.— For  cases  in  point,  see  voL  27, 
Gent  Dig.  Indictment  and  Information,  {|  20&- 
214.] 

2. .  Saub. 

Allegations  snfBdent  for  a  cominon-law  In- 
dictment are  BUffident  to  sustain  an  Informa- 
tion for  murder  In  the  first  degree. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  27. 
Cent  Oig.  Indlctoaent  and  Information,  |  290.] 

8.  Witnesses  —  Goupetvitct  —  Abujtt  to 
Tei.l  tub  Natitbe  of  an  Oath. 

Voder  Code  Ov.  Proc.  {  3161,  declaring 
that  all  persona,  witbont  exception,  otherwise 
than  as  specified  In  the  sncceedii^  two  sec- 
tions, who,  having  organs  of  sense,  can  per- 
ceive, and.  perceiving,  can  make  known  their 

Srceptions  to  othen.  may  be  witnesses,  a 
ilnaman  was  not  disqualified  to  testify  be- 
cause  of  his  inability  to  tell  the  nature  of 
the  oath  administered  to  witnesses. 

[Ed.  Mote. — For  cases  in  point,  see  vol.  60, 
Cent  Dig.  Witnesses,  H  77,  9S,  104.] 

4.  GancinAi,  Law— Adki8Bioh»— Butoi  Oon- 

tebbatioh. 

Defendant,  after  bdng  arrested,  attempted 
to  conduct  a  conversation  with  a  policeman, 
who  had  him  in  charge,  while  being  taken  to 
the  cItT  Jail.  The  policeman  testified  that  de- 
fendant spoke  English  very  poorly,  and  that 
idtness  was  imable  to  understand  all  that  he 
said,  but  did  understand  bis  statement:  "If 
I  kill  him,  me  good  man.  If  I  no  kill  him, 
no  good" — and  again:  "If  me  no  kill  him,  me 
no  good  man:  and  if  Tom  Sing  dead,  me  die 
happy."  neld.  that  such  statement  was  not 
objectionable  because  of  the  witness*  Inability 
to  detail  all  of  the  conversation. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  Sfi  863,  805,  905.] 

6.  Same— Objectioks  to  Evidbsce— Foau. 

An  objection  to  questions  asked  accused  on 
cross-examination  that  the  evidence  sought  was 
"incompetent  irrelevant  immaterial,  and  not 
cross-examination"  was  too  general. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  8fi  1633-1637.] 

6.  Same— Motive— Re  A  BON  ABU!:  Doubt. 

In  a  prosecution  for  homicide,  accused  re- 
quested an  Instruction  that,  if  the  evidence  failed 
to  show  any  motive  on  the  part  of  accused  to 
commit  the  crime,  that  was  a  circumstance  in 
favor  of  bis  innocence,  which  the  jury  ought 
to  consider  with  other  facts  and  circumstances 
in  making  np  their  verdict  and  the  absence 
of  all  evidence  of  an  inducing  cense  or  motive 
to  commit  the  crime,  when  the  fact  is  in  rea- 
sonable doubt  as  to  who  committed  It  affords 
a  strong  presumption  of  Innocence.  Held,  that 
the  instruction  was  properly  refused;  the  sec- 
ond clause  being  erroneous,  as  misleading  and 
as  invading  the  province  of  the  Jury. 

7.  Same — Vebdict—Sentehce — Tiue. 

Pen.  Code.  S  2210.  declares  that  after  a 
plea  or  verdict  of  guilty,  if  the  Judgment  be 
not  arrested  or  a  new  trial  granted,  the  court 
muBt  appoint  a  time  for  pronouncing  Judgment, 
which,  in  cases  of  felony,  muat  be  at  least  two 
days  after  the  verdict  if  the  court  intends  to 
remain  in  session  so  long ;  otherwise,  at  as 
remote  a  time  as  cnn  be  reasonably  allowed. 
Held,  that  defendnnt  is  entitled  to  two  days 
after  verdict  Ijefore  Judgment  is  pronounced, 
provided  the  term  of  court  lasts  that  long ;  other- 


wise, the  time  of  pronouncing  Judgment  most 
be  postponed  to  a  date  as  remote  as  can  reason- 
ably be  fixed  within  the  current  term  of  couil. 

[Ed.  Note. — For  cases  in  point,  see  voL  15^ 
Cent  Dig.  Criminal  Law,  S  2492.] 

8.  Sake— Appsal— PBESUHFTion. 

Where  two  days  did  not  intervene  between 
the  verdict  and  Jui^ment  it  will  be  presumed 
on  appeal,  in  the  absence  of  anything  in  the 
record  to  the  contrary,  that  the  court  did  not 
remain  in  session  after  the  date  on  which  the 
judgment  was  pronounced. 

Appeal  from  District  Court,  Oallatin  Coun- 
ty; W.  fi.  C.  Stewart;  Judge. 

Lu  Sing  was  convlctect  of  mnider,  and  be 
appeals.  Affirmed. 

J.  L.  Staata,  for  appellant  Albert  J.  Gal- 
en, Atty.  Oen.,  and  B.  1£.  Hall,  Asst  Atty. 
Gen.,  for  the  State. 

HOLLOWAT,  J.  Lu  Sing  was  couTlcted 
of  murder  of  the  first  degree,  and  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing him  a  new  trial. 

1.  It  Is  contended  by  api>ellant  tli&t  tbe 
Information  does  not  charge  any  higher  of- 
fense than  murder  of  the  second  degree,  and 
therefore  does  not  support  the  Judgment 
The  information  charges  that  the  acts  by 
which  tbe  homicide  were  committed  were 
done  "feloniously,  willfully,  and  of  his  [de- 
fendant's] deliberatedly  premeditated  malice 
aforethought"  The  word  "deliberatedly"  Is 
used  repeatedly  Instead  of  "deliberate,''  as 
employed  In  tbe  Code.  Pen.  Code,  {  352.  It 
Is  urged  that  the  word  "deliberatedly"  Is 
wholly  meaningless,  and  without  some  ap- 
propriate word  Importing  deliberation  the  In- 
formation does  not  charge  murder  of  the 
first  degree,  and  that  this  question  may  be 
raised  In  the  Supreme  Court  for  tbe  first 
time.  So  far  as  tbe  question  of  procedure 
is  concerned,  we  think  appellant  Is  correct 
Territory  t.  Young,  5  Mont  242,  6  Pac.  248: 
Territory  v.  Duncan,  6  Mont  478,  6  Pac.  353. 
But  we  are  not  satisfied  that  by  reason  of 
the  poor  spelling— the  mere  insertion  of  the 
letter  "d"  between  the  letter  "e"  and  the 
letters  "ly"  of  what  was  evidently  Intended 
to  be  the  word  "deliberately" — the  Informa- 
tion is  rendered  fatally  defective  as  one 
charging  murder  of  the  first  degree;  for, 
even  assuming  that  it  is  necessary  to  allege 
the  facts  which  distinguish  murder  of  the 
first  degree  from  murder  of  the  second  de- 
gree. In  order  to  sustain  a  conviction  of  mur- 
der of  the  first  degree,  still  we  think  that 
no  one  could  have  been  misled  as  to  tbe 
meaning  of  this  Information.  The  author- 
ities are  practically  unanimous  in  holding 
that  an  error  of  this  character  will  not  viti- 
ate the  Information.  Leflcr  v.  State,  122 
Ind.  206,  23  N.  E.  354:  Terrell  v.  State,  41 
Tex.  463:  State  v.  Williamson,  43  Tex.  500; 
State  v.  Smith,  63  N.  C.  234;  State  v.  Myers, 
85  Tenn.  203,  5  S.  W.  377;  12  Cyc.  761. 
Furthermore,  Bections  1842  and  2600  of  the 
Penal  Code  provide: 

"Sec.  1842.  No  Information  .or  Indictment 
Digitized  by  CjOOg  IC 


Itott) 


STATE  T.  LU  SINQ. 


623 


1m  InsnfBclen^  nor  can  the  trial,  judgment, 
or  other  proceedings  thereon  be  affected  by 
reason  of  any  defect  or  imperfection  In  mat- 
ter of  form  which  does  not  tend  to  the  pre- 
judice of  a  substantial  rif^t  of  ttie  defend' 
ant  upon  Its  merits." 

"Sec.  2R0O.  Neither  a  departure  from  the 
form  or  mode  prescribed  by  this  Code  in  re- 
spect to  any  pleading  or  proceeding,  nor  an 
error  or  mistake  therein,  renders  It  Invalid, 
unless  it  has  actually  prejudiced  tbe  defend- 
ant, or  tended  to  bis  prejudice,  in  respect  to 
a  substantial  rifrbt." 

If  the  word  "deliberately"  had  been  used, 
the  information  would  not  have  been  couch- 
ed In  the  most  elegant  English,  but  tbe  ob- 
jection now  made  could  not  have  been  nrged 
seriously;  and,  wblle  the  evident  purpose  of 
the  pleader  was  to  use  the  word  "deliberate- 
ly," we  think  tbe  mere  misspelling  of  It 
does  not  render  the  Information  defective. 
"When  the  context  and  subject-matter  are 
taken  into  consideration,  tbe  word  Intended 
to  be  used  cannot  be  misunderstood."  State 
T.  Williamson,  above.  Under  a  statute  sim- 
ilar to  the  one  now  In  force  it  bas  been  held 
by  tills  court  that  It  Is  not  necessary  to  allege 
tiiat  the  acta  done  were  done  deliberately  in 
order  that  tbe  Information  may  be  snffldent 
to  sustain  a  conviction  of  murdra*  of  tha  first 
degree.  It  is  still  held  that  allegations  suffi- 
cient for  a  common-law  Indictment  will  be 
Bufflclent  for  an  Informatioou  Territory  v. 
Stears.  2  Mont  S24,  approved  In  Territory 
T.  McAndrewB,  S  Mont  158,  and  In  State  v. 
Uetcalf,.17  Hont  417,  43  Fac.  182.  The 
same  rule  Is  also  announced  In  Fettle  t.  De 
Ij&  Com  Soto.  fl3  CaL  165. 

2.  One  Mar  Qnong,  a  CMnaman,  was  call- 
ed as  a  witness  on  b^lf  of  the  state,  but 
before  testifying  was  tested  as  to  bis  com- 
petency as  a  witness  by  defendant's  counsel. 
It  Is  now  ccmtended  that  upon  the  showing 
made,  defendant's  objection  to  the  witness 
testifying  shonld  bave  been  sustained.  Tbe 
exambution  of  tbe  witness  related  principal- 
ly to  his  relUrloiiB  belief.  He  testified  In  tbe 
first  biBtance  tbat  he  knew  tbe  natnre  of  the 
oatii  be  bad  taken,  but.  after  being  cross- 
examined  at  some  lengtii,  said  that  he  did 
not  He  said  be  could  tell  what  be  knew, 
and  that  what  be  would  say  woald  be  true. 
He  teettfled  tbat  be  believed  in  tbe  COirlstlan 
rell^on  and  knew  that  the  Christian  Ood 
la  a  snpreme  b^ng.  He  also  stated  tiiat  be 
did  not  know  what  kind  of  an  oatii  la  ad* 
ministered  In  tlie  courts  In  China.  Section 
8181  of  the  Code  of  Ctvll  Procedure  provides: 
"An  persons,  without  exception,  otiberwlse 
titan  as  sped^ed  In  the  next  two  sections, 
who*  having  organs  of  sense,  can  perceive, 
and  perceiving,  can  make  known  their  per- 
.  captions  to  others,  may  be  witnesses,  niere- 
fore,  neither  parties  nor  oth»  persons  who 
bare  an  Interest  In  tbe  event  of  an  action  or 
proceeding  are  excluded;  nor  those  who  have 
been  convicted  of  crime;  noi;  persons  on  ac- 
conrt  of  their  opinions  on  matters  of  religious 
belief;  oltbon^  in  every  case,  tbe  credibl^ 


ity  of  the  witness  may  be  drawn  In  question, 
as  provided  In  section  3123."  The  witness 
does  not  come  within  any  of  the  exceptions 
noted  In  section  8162  as  amended,  or  in  sec- 
tion 3163,  and  was  apparently  competent  un- 
der section  8101.  We  do  not  find  any  au- 
thority for  applying  the  test  sought  to  be  ap- 
plied In  this  case,  namely,  the  ability  of  tbe 
person  offered  as  a  witness,  to  "tell  the  na- 
ture" of  the  oatb  administered  to  wftnesses 
In  the  courts  of  this  state.  So  far  as  this 
record  discloses,  there  was  not  any  attempt 
to  show  thai  the  witness  did  not  understand 
tbe  obligation  of  his  oath  or  tbe  penalty  for 
perjury. 

3.  E.  H.  Williams,  a  policeman  in  the  city 
of  Bozeman,  wbo  arrested  the  defendant 
soon  after  tbe  homicide  was  committed, 
testified  for  the  state,  over  the  objection  of 
the  defendant,  to  a  part  of  a  conversation 
which  took  place  between  himself  and  the 
defendant  on  their  way  to  and  at  tbe  city 
jail.  The  witness  testified  tbat  the  defend- 
ant spoke  English  very  poorly,  and  tbat  he 
could  not  understand  all  that  defendant  said, 
but  did  understand  the  defendant's  state- 
ment: "If  I  kill  bim,  me  good  man.  If  I 
no  kill  him,  no  good."  And  again:  "If  me 
no  kill  bim,  me  no  good  man;  and  If  Tom 
Sing  dead,  me  die  happy."  Defendant 
moved  to  strike  out  the  testimony  of  the  wit- 
ness, on  the  ground  that  be  had  not  under- 
stood all  tbat  the  defendant  said  to  him  and 
ought  not  to  be  permitted  to  testify  to  a 
portion  only.  The  motion  was  denied,  and 
error  Is  predicated  on  this  ruling.  In  sup- 
port of  his  contention  counsel  for  appellant 
cites  People  v.  Gelabert,  39  Cal.  603,  decided 
In  1870,  and  State  v.  Buster,  23  Nev.:  846,  47 
Pac.  IH  decided  in  1896.  Tbe  opinloh  In 
People  V.  Gelabert  Is  very  brief  and  dtea  no 
authorities  In  support  of  the  conclusion 
reached.  The  reason  given  for  tbe  conclu- 
sion goes  to  the  weight,  rather  than  to  tbe 
competency,  of  tbe  evidence.  1  Oreenleaf 
on  Evidence,  8  214,  is  cited,  not,  however,  in 
support  of  the  conclusion  reached  by  the 
court,  but  In  support  of  tiie  oft-repeated 
declaration  of  courts  and  text-writers  that 
evidence  of  extra  judicial  confessions  should 
be  received  with  great  caution,  because  of 
tbe  danger  of  mistake  of  the  witness  arising 
from  his  misapprehending  what  the  defend- 
ant said,  bis  unintentional  misuse  of  a  par- 
ticular word;  or,  if  the  witness  does  not 
remember  the  exact  words  used  by  the  de- 
fendant bis  failure  to  express  In  bis  own 
language  the  meaning  Intended  to  be  convey- 
ed by  the  defendant;  and,  finally,  because 
of  tbe  infirmity  of  memory.  But  all  of  this 
Is  directed  to  tbe  weight,  rather  than  the 
competency,  of  the  evidence,  and  It  Is  well 
for  the  trial  court  to  warn  the  jury  as  to  the 
caution  to  be  exetcised  respecting  this 
character  of  evidence  {Code  Civ.  Froc  f 
3390,  subd.  4)  as  Indicated  above,  as  was 
fully  done  by  the  trial  court  In  this  case. 

The  case  of  State  t.  Busted  Is^of 
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as  a  precedent,  for  the  reeaon  tbat,  while 
the  Supreme  Court  Nevada  holds  that  the 
evidence  glvni  by  the  witness  Gozzens,  who 
conld  not  understand  all  the  defmidant  said, 
waa  Incompetent  tt»  error  in  receiving  It 
was,  nevertbelesB,  cored  by  the  fact  that 
other  witnesses  who  did  fully  understand 
what  the  defendant  said,  corroborated  the 
testimony  of  OoaBena*  apparently  overloolc- 
Ing  the  fact  that  the  Jury  might  have  be- 
lieved the  wltneai  Costsena,  and  refused  abso- 
lutely to  believe  the  other  witness  who  cor^ 
roborated  him,  with  the  result,  if  the  court's 
conclusion  waa  right  in  the  first  instance, 
that  the  defendant  was  convicted  upon  evi- 
dence held  to  be  wholly  incompetent 

No  foult  ia  found  with  the  authorities 
which  hold  tliat  wtiere  tbs  state  offers  only 
a  part  of  the  conversation  embodying  a  con- 
fesrion,  the  defendant  haa  a  right  to  have 
the  whole  of  the  conversation  before  the 
Jury ;  but  the  great  weight  of  anthwity  and 
reason  hold  that  merely  because  a  witness 
did  not  hear  all  of  the  conversation,  or  did 
not  understand  It  all,  does  not  render  Incom- 
petent what  he  did  hear  or  understand.  The 
evidence  goes  to  the  Jury  for  what  it  is 
worth.  Ita  value  may  be  greatly  impaired 
by  the  fact  that  the  witness  heard  or  under- 
stood only  a  part  of  what  was  said.  But 
where  the  Jury  Is  cautioned,  as  was  done 
in  this  case,  there  can  be  no  error  In  the 
reception  of  the  evidence,  merely  because 
the  witness  can  give  only  a  portion  of  what 
was  said.  Westmoreland  v.  Stete,  45  Ga. 
225;  WoolfoIlE  v.  State.  85  6a.  60,  11  3.  B. 
814;  Stete  v.  Elliott,  15  Iowa,  72;  Stete  v. 
Hoelcben,  63  Iowa,  310,  5  N.  W.  180 ;  State 
V.  Madison,  47  La.  Ann.  30,  16  South.  566; 
State  V.  Tallery,  47  lia.  Ann.  182,  16  South. 
745,  49  Am.  St.  Rep.  363 ;  State  v.  Daniels, 

49  La.  Ann.  054,  22  South.  415;  Common- 
wealth V.  Pitelnger,  110  Mass.  101 ;  8  Wig- 
more  on  Evidence,  $  2100 ;  Wharton's  Crim- 
inal Evidence,  8  688.  Tjong  after  the  decision 
Id  People  v.  Gelabert  waa  rendered,  the 
Supreme  Court  of  California  held  to  this 
same  doctrine  announced  by  the  courts 
above.  People  v.  Daniels,  105  Cal.  262,  38 
Pac.  720;  People  v.  Dice,  120  Cal.  189,  62 
Pac  477.  There  cannot  be  any  reason  ad- 
vanced for  the  admission  of  the  testimony 
of  witnesses  who  heard  only  a  part  of  a 
conversation  which  will  not  apply  equally 
to  the  testimony  of  a  witeess  who  heard  it 
all  bnt  only  understood  or  rememl)ered  a 
portion  of  it  We  think  the  evidence  was 
properly  admitted. 

The  same  objection  is  made  to  the  testi- 
mony of  the  witness  John  Robertson;  but 
tbe  record  does  not  support  the  contention. 

50  far  as  disclosed,  the  witness  Robertson 
understood  the  defendant  and  detailed  all 
the  conversation  which  he  had  with  him. 

4.  Objections  were  made  to  certain  ques- 
tions asked  tbe  defendant  on  cross-examin- 
ation, and  errors  are  predicated  upon  the 
refural  of  the  court  to  susteln  them.   We  | 


ore  not  prepared  to  aay  that  tbe  conrt*s  rul- 
ings were  moneous,  even  bad  the  objections 
been  more  specific ;  but  the  fact  la  that  the 
objection  In  every  instance  was  that  tiie  evi- 
dence sought  was  "tecompet«it,  irrelevant, 
Immatraial  and  not  cross-examination."  Tbe 
evidence  was  oortelnly  material.  The  obJeo< 
tlons  were  too  general  and  were  properly 
overruled.  State  v.  Black,  IS  Mont  148,  88 
Pac.  074. 

6.  Tlie  detendant  offered  an  Instruction, 
numbered  2,  as  follows:  "If  the  evidence 
tails  to  ^w  any  motive  on  the  part  of  the 
accused  to  commit  the  crime  charged  in  tbe 
Information,  this  Is  a  circnmstence  In  favor 
of  his  innocence  which  tbe  Jury  ought  to  con- 
alder,  together  with  all  the  other  facto  and 
circumstances,  in  making  up  tlielr  vodlct 
The  absence  of  all  evidence  of  an  inducing 
cause  or  motive  to  commit  tbe  aim^  when 
the  fact  is  in  reasonable  doubt  as  to  who 
committed  ft,  affords  a  strong  presumption 
of  innocence."  It  was  refused.  The  first 
sentence  of  tiie  Instruction  correctly  states 
the  law,  but  the  second  sentence  renders  the 
whole  instruction  emmeons:  <a)  In  that 
It  would  necessarily  confuse  the  Jury  by 
leading  them  to  infer  that  after  they  bad 
come  to  a  conclusion  that  there  was  a 
reasonable  doubt  as  to  who  committed  the 
murder,  they  must  still  pursue  their  Investi- 
gation of  the  case  furtho-;  (b)  in  that  It 
would  have  been  highly  improper  for  tbe 
trial  court  to  have  said  that  certain  evidence 
"affords  a  strong  presumption  of  innocence;'' 
W  nether  the  presumption  is  strong  or  othw^ 
wise  is  for  tbe  Jury  to  determine  and  any 
comment  upon  tbe  weight  of  the  evidence  by 
the  court  Is  an  unwarranted  invasion  of  the 
province  of  the  Jury.  State  v.  SulllTOn,  0 
Mont  177,  22  Pac.  1088;  State  t.  Gleim,  17 
Mont  29,  41  Pac.  998,  31  L.  R.  A.  294.  52 
Am.  St  R^.  055. 

6.  The  verdict  wos  returned  on  November 
10,  1005,  and  Judgment  was  pronounced  on 
November  11,  1905,  over  objection  of  the  de- 
fendant tliat  he  was  entitled  to  two  full  days 
after  the  rendition  of  the  verdict  liefore  sent- 
ence. Section  2210  of  the  Penal  Code  pro- 
vides :  "After  a  plea  or  verdict  of  guilty,  or 
after  a  verdict  against  tbe  defendant  on  the 
plea  of  a  former  conviction  or  acquittal.  If 
the  Judgment  be  not  arrested  or  a  new  trial 
granted,  the  court  must  appoint  a  time  for 
pronouncing  Judgment,  which  In  cases  of 
felony,  must  be  at  least  two  days  after  the 
verdict.  If  tbe  court  Intend  to  remain  In  ses- 
sion so  long;  but  if  not,  then  at  as  remote 
a  time  as  can  be  reasonably  allowed."  Coun- 
sel for  appellant  construes  this  section  to 
mean  that  In  any  event  the  defendant  Is  en- 
titled to  two  full  days  afer  the  verdict  Is  ren- 
dered before  Judgment  is  pronounced,  and,  if 
the  court  Is  not  to  remain  in  session  for  that 
length  of  time,  then  Judgment  must  be  pro- 
nounced at  a  subsequent  general  or  special 
term.  Of  coui-se,  If  appellant's  construction 
of  this  aection  is  correct,  tills  Judgmrat  was 
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prosoaneed  piwnatnrely.  Bat  we  do  not 
agree  witb  comiBel  In  Ida  constractiott  of  the 
aectlon.  The  section  means  tliat  the  de* 
fbndant  la  entitied  to  two  days  after  the 
verdict  la  returned  before  Jndgmait  la  pro- 
nounced, provided  the  term  of  court  lasts 
that  long.  Bnt,  If  the  term  la  not  to  continue 
for  two  days  aft«  tin  rradlet  la  returned, 
then  the  time  fbr  pronouncing  Judgment 
ahall  be  postponed  to  a  date  as  remote  aa 
can  reaaonaMy  be  fixed  within  tiie  then 
current  term  of  -  court  Whethor  this  was 
done  In  this  Instance  does  not  appear  from 
the  record.  The  burden  of  showing  emnr 
rests  upon  the  appellant,  and.  In  the  absence 
of  anything  In  the  record  Indicating  that  the 
court  waa  to  remain  or  did  remain  In- 
ses^n  after  Noremba  Utb,  thla  conrt  must 
praaome  that  the  district  conrt  did  Its  duty ; 
at  least,  the  piesomption  will  not  be  Indulged 
that  a  anbstantlal  right  of  the  d^endant  was 
Invaded  or  denied.  The  mlnntea  of  the 
court  ahould  have  shown  that,  wbsa  the 
court  fixed  the  time  for  pronouncing  Judg- 
ment, It  also  announced  that  court  would 
not  remain  In  sesdon  longer  than  the  time 
eo  fixed,  If  ttiat  was  done  Thla  conrt  takes 
Judicial  notice  of  the  Act  that  there  are  two 
counties  In  the  Ninth  Judicial  district,  and 
that  the  court  has  fixed  terms,  which,  of 
necessity,  must  eipire  at  certain  periods,  and 
that  the  court  Is  not  f)pen  tar  the  tranffiction 
of  business  at  all  times,  aa  in  a  district 
having  but  a  single  county. 
The  Judgment  and  ordw  are  affirmed. 

BRANTLY,  C  X,  and  MILBUBN,  J.,  con- 
cur. 

(U  Hoot  2SS) 

STATE  ex  rel.  PEW  v.  DISTRICT  COURT 
OP  FIRST  JUDICIAL  DISTRICT  FOR 
LEWIS  AND  CLARK  GOUNTX  et  al. 
(Sivreme  Court  of  Montana.  May  14^  1906.) 
InjuNcnoN  —  JtraiSDionoH  —  Summary  Pbo- 

CBEDIffO. 

Where  by  the  final  decree  in  an  action  the 
richts  of  the  parties  to  the  nse  of  the  waters 
of  a  creek  were  detmnined,  and  all  the  parties, 
their  beirs,  assigns,  taiants,  etc.,  were  en- 
joined from  inte^ering  with  the  rights  of  the 
other  parties,  the  court  is  without  jurisdiction 
la  a  summarr  ijroceeding,  on  less  than  24  honrs* 
notice,  to  enjoin  a  person  not  a  party  to  the 
action,  whether  he  be  a  trespasser  or  claim  an 
Independent  right,  from  using  the  waters  of 
the  creek  for  any  purpose  whatever. 

Certiorari  by  the  state,  on  relation  of 
George  H.  Pew,  against  the  district  court  of 
tiie  First  Judicial  district  In  and  for  the 
county  of  Lewis  and  Clark  and  Henry  C. 
Smltb,  Judge  of  department  1  thereof,  to  re- 
view an  order  enjoining  relator  from  using 
the  waters  of  a  creek  for  irrigation  pniposes 
or  otherwise.  Order  annulled. 

O.  B.  Nolan  and  Chas.  B.  Pew,  for  appel- 
lant  Oalen  ft  Mettior.  for  reepondents. 


BSANTLY,  a  3.  Certiorari.  In  May, 
190S,  In  a  cause  entitled  William  Allen  But- 
ler and  Wllhelmcis  Mynderse  v.  Thomas  Cas- 
aldy  et  al.,  the  district  court  of  Lewis  and 
ClariE  coun^  made  and  entered  a  final  de- 
cree settling  and  adjudicating  the  rls^ts  of 
all  the  parties  to  the  nae  at  the  waters  of 
Sllvw  cretfc,  Sn  that  county,  and  declarhig 
their  relatt\-»  privities.  Among  the  other 
JTli^ta  BO  ajudleated  Is  one  owned  Jointly  by 
the  plalntUEs  And  S.  8.  Johnson,  one  of  tiie 
defendants,  consisting  of  GO  Inches,  statutory 
measurement  The  relator  was  not  a  party 
to  the  action,  but  being  the  tenant  of  plaln- 
tifTa,  interested  himself  therein  as  their  rep- 
resentative, and  was  active  In  th^r  behalf. 
The  decree  contains  this  provision:  "(2) 
And  It  is  farther  ordered  that  each  and  every 
one  of  the  parties  to  thla  action,  fata,  her,  or 
their  heirs,  assigns,  lessees,  tenants,  subten- 
ants, claimants,  or  occupiers  of  said  several 
rights,  tlieir  agents,  servants,  employes,  le- 
gal or  other  representatives,  be,  and  tbey 
are,  hereby  perpetually  enjoined  from  in  any- 
wise invading,  encroaching,  or  Infringing  up- 
on or  Interfering  with  the  rights  of  any  and 
all  of  the  other  of  said  parties  as  the  same 
are  quieted  and  settled  by  this  decree." 
On  April  16, 1906,  Johnson  filed  In  that  cause 
in  the  district  court  the  following  affldaVlt: 
"8.  S.  Johnson,  being  dniy  sworn,  says: 
That  he  Is  the  owner  of  a  Joint  water  right 
witb  plaintiff  of  SO  inches  of  waters  of  Sil- 
ver creek  Involved  In  the  decree  In  this  ac- 
tion; that  ever  since  the  opening  of  the  sea- 
son of  1906.  one  George  H,  Pew  has  persist- 
ently taken  all  of  said  water  right  Including 
the  waters  of  this  affiant  and  when  this 
affiant  has  gone  to  the  head  of  the  ditch  to 
get  his  share  of  the  water,  the  said  Pew 
would  always  take  the  whole  of  the  same, 
inr-medlately  upon  the  return  of  this  affiant 
to  bis  home."  The  conrt  thereupon  Issued 
and  bad  served  an  order  requiring '  the  re- 
lator to  show  cause  at  4  o'clock  that  day 
why  an  order  shonld  not  be  made  providing 
for  the  use  of  said  Joint  water  rlg^t  by  the 
owners  tbereof  at  different  periods,  respect* 
Ively,  so  as  not  to  interfere  with  each  other, 
and  why  such  further  order  should  not  be 
made  In  tiie  premises  as  to  tbe  conrt  might 
seem  proper.  After  a  hearing  the  following 
order  was  entered:  *rFhla  matter  came  on 
regularly  for  bearing  before  the  conrt  on  the 
afflda^'lt  of  S.  S.  Johnson,  and  tiie  or&er  to 
show  cause  heretofore  Issued.  Oeorge  H. 
Pew  appeared  In  open  court  personally  and 
by  counsel:  Wh««apon  S.  S.  Johnson. 
George  S.  Fiyatt  and  W.  H.  Barnes  appeared 
and  gave  testimony  fbr  the  aflOant  and  the 
said  George  H.  Pew  testified  In  his  own  be- 
half, whereupon  the  court  makes  the  ftdlow- 
Ing  findings  of  t&ct:  1.  That  while  the  said 
George  H.  Pew  disclaims  any  further  in< 
terest  or  present  Interest  in  the  plalntiffii* 
water  right  be  has  for  the  lost  30  days,  nn- 
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der  some  absolutely  unfounded  clafm  taken 
all  of  the  waters  of  the  said  joint  right  of 
the  plaintiffs  and  the  said  defendant  3.  8. 
Johnson,  and  In  addition  thereto  a  great  vol- 
ume of  other  water  belonging  toother  water 
users  on  said  creek  from  Silver  creek,  to  none 
of  which  the  said  Pew  has  any  title  or  any 
light  thereto.  And  it  further  appearing  that 
tlie  said  plaintiffs  and  their  lessees  have  pas- 
Blvely  allowed  the  said  Pew  to  use  all  of 
said  Joint  water  right  without  protest  and  that 
the  said  S.  S.  Johnson  has  been  deprived  of 
his  share  of  the  same  for  the  last  30  days: 
It  Is  ordered  that  the  said  Johnson  be,  and 
he  is  hereby,  given  the  right  to  use  the  wfaoltj 
of  said  joint  right  of  50  Inches  heretofore 
decreed  to  himself  and  the  plaintiffs,  con- 
tinuously op  to  and  Indudii^  the  morning 
of  May  IG,  1006,  and  that  thereafter  the 
plaintiffs  may  use  the  same  until  the  23d 
day  of  May,  1906,  at  8  o'clock  a.  m.  ezclu- 
slrely,  and  that  thereafter  ttie  defendant, 
8.  S.  Johnson,  and  the  plaintiffs  shall  use  the 
said  Joint  rU^t  respectively,  alternately, 
week  in  and  week  out  commencing  as  afore- 
said, until  the  further  order  of  this  court. 
And  it  is  further  ordered  that  the  said 
George  H.  Pew  be,  and  be  is  hereby,  re- 
strained and  prohibited  from  directly  or  In- 
directly, personally,  or  through  bis  servants 
or  employes,  or  in  any  other  manner  using 
any  of  ^e  waters  of  Silver  creek,  for  irriga- 
tion purposes  or  otberwlaa'*  Therenpon  tliis 
proceeding  was  brought  In  this  court  to  have 
tiie  order  annulled. 

The  proceedings  resulting  in  the  order 
made  by  the  court  were  anomalous.  The  de- 
ctee  In  the  case  of  Butler  et  al.  v.  Gassidy  et 
al.  does  not  provide  In  terms  bow  the  right  in 
controversy  shall  be  used.  It  merely  ad- 
judges that  the  plaintiffs  are  entitled  to  a 
one-half  Interest  and  that  Johnson  is  en- 
titled to  the  other  half  interest  Thou^  all 
the  parties  to  the  action,  including  their 
heirs,  assigns,  lessees,  tenants,  etc.,  are  per- 
petually enjoined  from  in  any  manner  in- 
vading or  interfering  with  the  rights  of  any 
of  the  other  parties,  there  is  no  specific  pro- 
vision regulating  the  rights  of  the  plaintiffs 
and  the  defendant  Johnson,  as  between 
themselves,  in  the  use  of  their  joint  right 
But  whatever  may  be  the  rights  of  these 
parties  under  the  decree,  and  whatever  may 
be  its  provisions  adjusting  their  rights  as  be- 
t^veeu  tltemselves,  it  is  clear  that  the  order 
complained  of  Is  in  excess  of  jurisdiction. 
If  the  relator  had  such  connection  with  the 
litigation  by  which  the  rl^ts  of  the  parties 
were  adjusted,  as  to  make  the  decree  binding 
upon  him,  the  proper  way  for  the  court  to 
enforce  it  was  by  contempt  proceedings. 
The  affidavit  does  not  charge  a  contempt 
It  appears  from  the  order  made,  that  the  re- 
lator disclaims  any  further  Interest  in  the 
plaintiffs'  water  right  by  virtue  of  a  tenancy 
or  any  other  relation.  The  court  evtdratly 


proceeded  upon  the  theory  tiiat  he  was  a 
trespasser  interfering  with  the  rights  of  the 
parties  as  they  had  been  settled  and  deter- 
mined by  the  decree,  and  that  the  making 
of  the  order  would  restrain  Pew  from  lnt«- 
fering  in  any  way  any  further.  HowevM 
this  may  be,  the  order  amounts  to  an  inde- 
pendent injunction  issued  in  the  case,  re- 
straining Pew  from  interfering  with  any.  of 
the  waters  of  Silver  creek,  no  matter  wheth- 
er by  a  claim  of  some  Independent  ilg^t  not 
adjudicated  In  the  decree,  or  as  a  mere  tres- 
passer without  claim  of  any  rl^t  At  t^e 
close  of  the  hearing  the  relator  found  him- 
self enjoined  from  interfering  with  or  using 
In  any  way  any  of  the  waters  of  the  creek. 
In  other  words,  the  contt  adjudged  that  be 
was  engaged  In  committing  a  trespass,  and 
enjoined  him  In  a  summary  proceeding,  in  a 
cause  to  which  he  was  not  a  party,  or,  upon 
the  theory  that  he  claimed  an  independent 
right  finally  and  absolutely  adjudicated  tiiat 
be  had  no  such  ri^t  and  that,  too,  upon 
summary  notice  of  less  than  24  hours. 
From  either  point  of  view  the  court  had  no 
Jurisdiction.  If  the  relator  was  a  trespasser, 
he  could  be  enjoined  only  after  a  bearing  in 
a  regular  action,  brongbt  In  the  naual  way. 
So,  if  be  claimed  an  independent  rl^t,  be 
was  entitled  to  a  regular  bearing  In  an  action 
brought  for  tbe  purpose  of  adjndglnjc  bis 
right  As  it  is,  bis  rin^ts  vwe  adjudged 
without  due  process  ot  law. 

There  being  no  appeal  from  tbe  order,  nor 
any  other  adequate  remedy  tiian  by  certior- 
ari, relator  is  entitied  to  a  Judgment  onnall- 
Ing  tbe  order  complained  oL  Tbe  wder  !■ 
accordingly  aimuUed. 

On]«  annulled. 

HOLLOWAT,  J.,  concurs.  MIUBTTUN,  J.v 
not  bavlng  b«ird  tbe  argument,  takes  so 
part  In  tiie  foregoing  decision. 


(7J  Kan.  418) 

STATB  ex  reL  HUMOATB  t.  TIBBITS  et  al. 
(Saprenw  Court  ot  Konsaa.  April  7,  1906.) 

Statutes— VAUorrr—MDLTiFAEiousiress.  ' 

Chapter  334,  p.  650.  of  the  Session  Laws 
of  1905,  amending  section  4700  of  the  General 
Statutes  of  1001  (one  of  the  sections  of  article 
12  of  the  Code  relating  to  injunctions),  is  not 
multifarious  because  It  deals  with  Injunctions 
in  respect  to  such  diverse  matters  as  taxation, 
improvident  public  contracts,  and  nuisances. 

[Ed.  Note. — Fop  cases  in  point  see  voL  44, 
Cent  Dig.  Statutes,  8|  121.  &} 

(Syllabus  by  the  Court) 

Error  from  District  Court;  ffliawnee  Gonn- 
ty;  A.  W.  Dana.  Judge. 

Action  by  the  state,  on  tbe  relation  of  Otis 
E.  Hungate,  county  attorney,  against  W.  H. 
Tibblte  and  others.  Judgment  for  defoad- 
ants,  and  relator  brings  error.  Reversed. 

C.  C.  Coleman,  Atty.  Gen.,  and  Otis  E. 
Hungate  (R.  B.  Welch,  of  counsel),  for.  plain- 
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tiff  In  error.  Bam  ft  Oav,  Cor  defendants 
In  error. 

BUBOH,  J.  Tbta  proceedlns  In  error  was 
commenced  to  procore  a  rerlev  of  an  order  of 
tbe  district  court  yacating  a  tanporary  In- 
junction. The  Injunction  was  granted  under 
tiie  antlHnrlty  of  diapter  884,  p.  of  tbe 
Session  Laws  of  lOOS,  the  material  portion 
of  wlildi  reads  as  follows:  "That  section 
4700  of  tiie  general  statutes  of  1901  be  amend' 
ed  so  as  to  read  as  follows:  Seetltm  4700. 
An  Injunction  may  be  granted  to  enjoin  tbe 
Illegal  levy  of  any  tax,  chai^  or  assessment, 
or  the  collection  of  any  Illegal  tax,  charge*  or 
assessmoit,  or  any  proceeding  to  enforce  tbe 
•ame^  or  to  enjoin  any  public  offlcw,  board, 
or  body  from  entering  Into  any  contract  or 
doing  any  act  not  authorised  by  law  that  may 
result  in  tbe  creation  <Jf  any  public  burden  or 
the  lery  of  any  illegal  tax,  charge  or  assess- 
ment; and  any  number  of  persons  whrae 
iwopwty  Is  or  may  be  affected  by  a  tax  or 
assessm^t  so  levied,  or  whose  burdens  as  tax- 
payers may  be  Increased  by  tbe  threatmed  un- 
autborlzed  contract  or  act,  may  unite  In  the 
petition  flied  to  obtain  such  Injunction.  An 
injunction  may  be  granted  in  the  name  of  the 
state  to  enjoin  and  suppress  llie  keeping  and 
maintaining  of  a  common  nulBauce.  The  peti- 
tion ther^or  shall  be  verified  by  the  county 
attorney  of  the  proper  county,  or  by  the  At- 
torney General,  upon  Information  and  belief, 
and  no  bond  eball  be  required." 

This  act  the  court  beld  to  be  unconstitution- 
al In  that  It  contains  more  than  one  subject 
The  purpose  of  the  act  wae  to  amend  section 
2S3  of  the  Code.  That  section  Is  a  part  of  the 
chapter  of  tbe  Code  which  treats  of  injunc- 
tions. The  entire  chapter  relates  to  the  sin- 
gle subject  of  Injunctions.  Before  tbe  amend- 
ment section  253  enumerated  certain  classes 
of  cases  in  which  Injunctions  may  be  granted. 
The  amendment  merely  added  to  the  list. 
The  subject  of  the  chapter  Is  now,  the  same 
as  iKfore  the  amendment,  the  subject  of  each 
section  It  contains.  If  tbe  defendant's  view 
were  correct  It  might  be  argued  that  section 
238  unbraced  In  tbe  same'  chapter  Is  multi- 
farious t>ecau8e  It  enumerates  some  three  or 
four  occasions  upon  which  a  temporary  in- 
junction may  be  granted.  Clearly,  however, 
the  Legislature  does  not  there  deal  with 
waste,  fraudulent  transfers,  and  the  like,  but 
with  temporary  Injunctions.  So  the  burden 
of  section  253  Is  nOt  taxation,  Improvident 
public  contracts,  and  nuisances,  but  the  right 
to  Invade  those  fields  with  on  Injunction. 
If  the  principle  of  Interpretation  here  applied 
were  not  tbe  true  one,  section  5  of  the  act  re- 
lating to  corporations  {section  1249,  Gen.  St. 
1901)  would  contain  40  different  subjects  In- 
stead of  one,  and  it  would  be  impossible  to 
pass  a  valid  law  of  comprehensive  scope.  By 
tbe  terms  of  tbe  act  relating  to  injunctions 
a  temporary  Injunction  is  a  provisional  reme- 
dy. Hence  an  order  vacating  «  temporary 


Injunction  Is  reviewable  nodw  tbe  second 
Bubdlvl^n  of  section  Bffi  of  the  C3ode. 

The  judgment  of  the  district  court  is  xevers- 
ed,  and  the  cause  rananded.  All  the  Justices 
ooncnrrlng. 


(n  Kaa.  m) 

BUBUBY  V.  BROWN. 
(Bnpreme  Cknirt  of  Kansas.  April  7.  1900.) 

L  PABTNKasBIP-^Dl8S0X.UTI0N— AonOS  Bl- 

TWEBN  Pabtnebs— Petition. 

A  complalDt  alleging  that  plaintiff  and 
defendant  dissolved  their  partnership  and  set- 
tled the  "business,"  but  that  defendant  failed 
to  pay  the  amount  doe  plaintiff,  was  not  ob* 
jectionable  on  the  grouDd  that  it  did  not  al- 
lege a  settlement  of  the  paitnership  affairs. 
2.  Save— Settlembkt  oh  Dissoldtion— Pat- 

HENT  OF  Debts. 

In  an  action  to  reoover  a  sum  found  due 
to  plaintiff  on  a  partueraUp  settlement  betwMSQ 
the  parties,  it  was  not  necessary  to  show  that 
the  firm  debts  were  paid. 

Error  from  District  Court,  Oherokee 
County ;  W.  B.  Glasses  Judge. 

Action  by  W.-B.  Brown  against  7.  U.  Bur- 
ley.  Judgment  In  favor  of  plaintiff,  and  de> 

fendant  brings  error.  Affirmed. 

E.  J.  White  and  S.  O.  Weetcott,  for  plaintiff 
in  error.   Sapp  &  Brown,  for  defendant  In 

error. 

PER  CURIAM.  Brown  sued  Buriey,  alleg- 
ing in  his  petition  that  a  partnership  existed 
between  them,  which  was  dissolved  by  mutual 
consent  January  1,  1004;  that  In  July,  1904. 
there  bad  been  a  full  and  final  accounting  and 
settlement  of  the  business,  and  in  the  settle- 
ment there  was  found  to  be  due  to  Brown  from 
Buriey  tbe  sum  of  $852.36.  It  was  alleged 
that  the  debts  of  tbe  partnership  had  all  been 
paid;  that  Buriey  refused  to-pay  tbe  amount 
agreed  upon  In  the  settlement  The  answer 
was  a  general  denial.  Upon  a  trial  before  a 
Jury,  plaintiff  recovered  a  verdict  for  the  full 
amount,  and  had  judgment,  from  which  de- 
fendant below  appeals. 

It  Is  urged  that  the  court  should  have  sus- 
tained an  objection  to  the  Introduction  of  any 
testimony  under  the  petition  for  the  reason 
that  the  petition  does  not  allege  a  settlement 
of  the  partnership  affairs.  This  objection  la 
trivial,  and  d^ends  upon  whether  the  word 
"business"  means  "affairs."  The  petition 
states  ttiat  they  had  a  full  and  final  account- 
ing and  settlement  of  their  said  business  up 
to  said  date.  Plaintiff  In  error  cites  Palm 
T.  Poponoe,  60  Kan.  297,  56  Pac.  480,  which, 
however,  uphold^  the  theory  upon  which  the 
petition  was  drawn.  That  case  distinctly 
recognizes  the  well-settled  rule  that,  before 
an  action  can  be  malntolned  by  one  partner 
against  another  to  recover  as  for  a  balance 
due  upon  an  accotmtlng,  there  must  have 
been  an  accounting  or  settlement  and  the 
amount  due  determined,  which  Is  Just  what 
the  petition  here  alleges  was  done. 

The  claim  that  the  court  should  have  su»- 
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talned  a  demurrer  to  the  erldence  rests  upon 
tbe  contoition  tbat  It  wa«  necessary  for  plain- 
tiff to  prove  tbat  tibere  were  no  debts  of  the 
partnership  ontstandlng.  Plaintiff's  evidence 
was  silent  as  to  this,  althoogta  the  petition 
alleged  that  the  debts  liad  been  paid.  As  tbe 
action  here  was  based  upon  a  settlement  and 
agreement  to  pay.  It  was  not  necessary  to 
establish  the  fact  that  the  flrm's  debts  were 
paid.  It  was  not  an  action  for  an  accounting, 
or  a  settlement  of  a  partnership,  but  simply 
upon  a  contract  to  pay  an  amount  agreed 
upon  In  a  final  settlement  Tbe  general  de- 
nial raised  no  Issues  of  fraud  or  mistake  In 
the  settlement;  but  merely  denied  the  settle- 
ment 

We  have  examined  tbe  other  errors  com- 
plained of,  but  find  nothing  substantial  or 
prejudicial.  The  evldoice  clearly  shows  that 
these  parties  met  day  after  day  for  months 
In  a  lawyer's  office  for  the  express  purpose  of 
arriving  at  a  settlement  of  their  affairs ;  that 
they  had  thdr  papers  and  accounts  with 
them,  and  freQBOitly  adjourned  to  meet  and 
continue  tbe  attempt  at  a  settlement;  and 
there  Is  the  testimony  of  plaintiff  below,  cor- 
roborated by  other  witnesses  and  drcum- 
Btances  that  a  final  settlement  was  agreed 
upon,  and  tbat  defoidant  below  agreed  to 
pay  plaintiff  the  amount  found  to  be  dne 
from  him. 

There  was  evidence  anffident  to  vrarrant 
the  verdict  and  Judgment.  The  Judgment 
win  be  afflrmed. 


(7S  Kan.  179) 

ROBERTSON  v.  LOMBARD  LIQUIDATION 
CO.  et  al. 

(Supreme  Court  of  Kansas.  April  7,  1006.) 

1.  Pleadtno — AuEHDUENT— Answer. 

Under  the  express  provisions  of  Code  CIt. 
Proc.  §  139,  an  answer  may  be  amended  where 
the  amendment  does  not  snbstantially  change 
the  defense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  §§  761-807.] 

2.  Taxation  —  Tax  Deeds  —  Description  — 
sufficienct. 

Where  a  tax  deed  accurately  described  the 
land  taxed,  and  in  d^ribing  the  land  Bold 
stated  "the  whole  of  the  above-described  prop- 
erty," and  in  the  grantinR  clause  stnted  "the 
real  property  last  hereinbefore  described,"  it 
was  sufficient  as  to  the  description  of  the  land 
sold. 

Error  from  District  Court,  Jewell  County; 
E.  M.  PIckler,  Judge. 

Action  between  Fred  Robertson  and  the 
Lombard  Liquidation  Company  and  another. 
The  former  brings  error  to  review  the  Judg- 
ment Affirmed. 

B.  W.  Turner  and  Fred  Robertson,  for 
plaintiff  in  error.  E.  P.  Hotchkiss  anft 
Peters,  Bowersock  &  Hall,  for  defendants  In 
error. 

PER  CURIAM.  This  was  an  action  In 
ejectment.  Two  errors  are  assigned:  (1) 
In  allowing  an  amended  answer  to  be  filed; 


(2)  in  holding  the  tax  deed  of  the  defendant 
valid.  Tbe  defenses  set  np  In  tbe  amended 
answer  did  "not  change  substantially  •  •  • 
the  defense"  which  could  have  been  made 
under  the  original  answer.  Hence  there  was 
no  abuse  of  discretion  in  the  allowance  of 
the  amendment  Code  CIt.  Proc.  i  139. 

Tbe  tax  deed  had  been  of  record  more  than 
five  years  b^ore  the  commencement  of  ttaia 
action.  It  described  accurately  the  land 
taxed,  and  in  describing  the  land  sold  says 
"the  whole  of  the  above-described  propoty," 
and  in  the  granting  clause  says  "tbe  real 
property  last  her^nbefore  described."  There 
is  only  one  tract  of  land  described.  Its  de- 
scription is  admitted  to  be  accurate,  and  tbe 
references  thereto  are  so  direct  and  certain 
that  there  can  be  no  mistake  as  to  the  land 
sold  or  to  the  land  conveyed.  Thin  ta  snfflr 
dent  Gartwrlgbt  v.  Korman.  45  Kan.  SIG^ 
26  Pac.  48.  The  deed  shows  that  the  land 
was  sold  on  the  first  Tuesday  in  S^tember, 
mi,  for  the  taxes  of  1800,  for  $10.83,  and 
that  the  holder  of  the  tax-aale  cra^lficate 
paid  the  taxes  of  1801.  tS-77.,and  that  oo 
July  22,  1805,  the  county  clerk  conveyed  titie 
land  to  such  holder  for  $32.05,  being  "ttie 
taxes,  costs,  and  Interest  due  on  aald  land 
for  the  years  1800  and  1801.**  Qiapter  110^ 
p.  103.  Laws  1893,  changed  the  rate  of 
interest  frran  24  per  cent  to  15  per  cent  Of 
course,  this  would  not  effect  the  rate  of 
interest  In  this  case.  Assuming  that  tbe 
toxes  for  1801  were  paid  by  tbe  holder  of 
the  certificate  as  soon  as  the  same  became 
delinquent;  and  comimting  Interest  at  24  per 
cent  on  the  two  amounts  to  July  22,  1906, 
leaves  less  than  SO  cents  of  the  amount  tor 
whicb  tbe  conveyance  waa  made  to  be  aiv 
counted  for  In  coats. 

The  Judgment  of  the  dlatoict  court  Is  af- 
firmed. 

(7B  Kut.  4m 

MISSOURI,  K.  &  T.  RT.  CO.  v.  TAYLOR. 
(Supreme  Court  of  Kansas.   April  7,  1906.) 

1.  Railboads—Injuby  to  Licensee. 

A  person  while  upon  premises  occaiued 
and  controlled  by  ' an  elevator  company,  with 
its  consent  and  for  the  purpose  of  transacting 
business  with  'it,  is  not  a  trespasser  as  to  a 
railroad  company  which  owoa  the  land  upon 
which  the  elevator  building  stands. 

2.  Saub— GoNTBiBirroBT  NiaLiaBKCi:. 

When  a  railway  company  n^ligently  In- 
flicts injuries  upon  a  person  situated  as  above 
stated,  while  such  person  is  exercising  ordinary 
care,  it  cannot  avoid  liability  therefor  on  tbe 
plea  of  contributory  negligaic& 
(Syllabus  by  the  Court) 

Error  from  District  Court  Mon^merj 
County;  Thos.  J.  Flannelly,  Judge. 

Action  by  Florella  Taylor  against  the  Miss- 
ouri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  dtfendant  brings 
error.  Afflrmed. 

John  Madden  and  W.  W.  Brown,  for  plain- 
tiff In  error.  Osbom  &  Osborn,  tor  defend- 
ant In  error. 
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GBAVES,  X  The  UlBSonrl,  Kansas  & 
Texas  Railway  Company,  wbile  placing  a  car 
of  grain  on  Its  Bwitcta  track  at  an  elevator 
In  Coffeyvllle,  Kan.,  knocked  a  grain  cbnte 
down,  which  fell  upon  James  W.  Taylor,  and 
injured  blm  so  that  he  died.  His  widow 
sued  the  company  for  damages,  and  recovered 
a  judgment  in  the  district  court  of  Montgom- 
ery county  for  $3,000.  The  defendant  brings 
the  case  here  for  review.  A  d^nrrer  to 
the  evidence  was  overruled,  and,  the  defend- 
ant having  no  testimony,  the  case  went  to 
the  Jury  on  the  evidence  of  the  plaintiff 
alone.  The  plaintiff  in  error  has  assigned 
several  errors,  but  its  ai^ument  Is  confined 
almost  oitirel^  to  a  failure  of  proof  and 
contributory  negligence. 

The  facts  necessary  to  an  understanding 
of  the  case  are  In  substance  as  follows:  The 
Rea-Patterson  Milling  Company  own  the  ele- 
vator, and  the  railway  company  Is  the  owner 
of  a  switch  track  upon  which  cars  loaded 
with  grain  may  be  taken  to  the  elevator  to 
be  unloaded.  When  a  loaded  car  Is  run  up 
to  the  elevator,  It  Is  the  du^  of  the  Milling 
Company,  to  see  that  It  is  unloaded.  It  does 
not  appear  from  the  evidence,  whether  the 
elevator  building  occupies  ground  belonging 
to  the  railway  company  or  not,  but  It  may 
be  Inferred  from  the  averments  of  the  peti- 
tion, which  should  perhaps  be  considered  as 
admissions  of  the  plaintiff,  equivalent  to 
proof,  that  It  stands  upon  the  defendant's 
right  of  way,  the  elevator  company  having 
permission  to  use  all  the  ground  necessary 
for  the  purposes  of  its  business.  The  eleva- 
tor building  stands  upon  a  foundation  wall 
which  is  strengthnied  with  bric^  piers,  about 
three  feet  across  at  the  ground,  and  18  Inches 
at  the  top  and  extend  from  18  inches  to  two 
feet  out  from  the  wall  of  the  building.  The 
deceased,  prior  to  his  death  had  been  for 
about  two  months  in  the  habit  of  coming  to 
the  elevator  and  assisting  the  men  engaged 
In  tmloading  wheat  by  sweeping  out  the  cars, 
for  which  he  received  whatever  grain  he 
might  find  which  amounted  in  quantities, 
ranging  from  a  budget  full  to  a  half  bushel 
to  the  car.  At  the  time  of  the  injury,  be  was 
engaged  with  an  employ^  of  the  elevator  cchu- 
pany  in  unloading  a  car ;  while  so  employed 
ft  became  necessary  to  move  the  car  to  permit 
the  placing  of  another.  While  this  was  being 
done,  the  deceased  was  requested  to  get  off 
of  the  car,  which  be  did.  After  getting  out 
■he  stood  against  the  elevator,  between  It 
and  the  switch  track,  and  west  of  and  near 
one  of  the  brick  piers  to  the  foundation  wall. 
While  so  situated  he  would  be  about  three 
feet  from  a  car  passing  on  the  switch  track. 
The  loaded  car  which  was  being  pushed  In 
on  the  switch  track,  had  a  heavy  iron  step 
hanging  under  it,  which  was  bent  out  of  proper 
position  so  that  it  extended  several  inches 
beyond  the  car.  The  car  was  run  down  to 
the  elevator  at  a  speed  of  about  10  miles 
an  hour,  nnd  as  it  passed  the  elevator  this 
step  ntrnck  the  chute  and  kno^ed  it  over 
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against  and  txpou  the  deoeaBed,  whardv  he 
was  killed. 

It  Is  contended  that  the  deceased  was  a 
trespasser  upon  the  defendants  premises, 
and,  as  the  Injury  was  not  inflicted  wantonly, 
there  can  be  no  recovery.  It  appears  that 
he  was  standing  at  the  time  of  the  Injury, 
within  the  line  of  the  foundation  walls  of  the 
elevator,  and  on  ground  which  the  elevator 
company  occupied  and  controlled.  He  was 
there  by  permission  of  the  managers  of  this 
company,  for  the  purpose  of  performing  du- 
ties in  which  both  were  Interested,  the  com- 
pany was  Interested  In  having  the  car  cleaned 
and  the  deceased  In  securing  the  grain  there- 
for. Under  ordinary  circumstances  be  was 
in  a  place  of  perfect  security.  He  had  no 
reason  to  suspect  danger.  He  was  rightfully 
there.  The  jury  returned  special  findings 
of  fact,  among  which  was  the  following :  "Q. 
Was  James  W.  Taylor  at  the  time  of  the 
injury  a  trespasser  on  the  grounds  that  be  ' 
was  occupying  at  the  time  he  was  injured? 
A.  No.  Q.  From  whom  did  he  obtain  a  right 
to  occupy  the  ground?  A  Rea-Patterson 
Milling  Company's  foreman."  Under  the 
facts  shown  we  do  not  think  the  deceased 
can  fairly  be  held  to  have  been  a  trespasser, 
but  if  we  had  any  doubt  upon  the  subject, 
these  findings  of  the  jury  would  place  it  at 
rest 

It  Is  also  contended  that  the  deceased  was 
guilty  of  contributory  negligence.  This  claim 
is  based  largely  upon  the  Idea  that  he  was  a 
trespasser.  Aside  from  this.  It  is  urged  that 
the  deceased,  by  the  exercise  of  proper  dili- 
gence, could  have  seen  the  projecting  step 
and  moved  to  a  place  of  safety.  We  do  not\ 
understand  it  to  be  the  duty  of  a  person,  when 
rightfully  in  a  place  which  under  ordinary 
circumstances  is  safe,  to  anticipate  danger 
which  arises  from  the  negligence  of  another. 
Ordinary  care  to  avoid  ordinary  or  known 
danger  Is  the  »tent  of  vigilance  required. 
Upon  tills  subject  the  jury  returned  the 
tollowlng  special  findings:  "Q.  Could  Tay- 
lor, by  the  exercise  of  ordinary  prudence, 
have  seen  that  there  was  danger  In  placing 
himself  between  the  cars  and  the  wall  of 
the  elevator?  A.  No.  Q.  Could  Taylor  at 
the  time  he  saw  the  train  approaching  blm 
have  gone  to  the  west  side  of  the  elevator 
and  have  been  safe  from  danger?  A.  No." 
Ordinary  care  did  not  require  the  deceased 
to  anticipate  that  the  defendant  would  run 
a  car  upon  this  switch  track  at  a  high  rate 
of  speed,  past  the  chute,  between  which  and 
the  car  there  was  known  to  be  a  space  of  only 
a  very  few  Inches,  without  first  examining 
to  see  if  any  obstacles  existed.  He  was  not 
bound  to  act  upon  a  supposition  that  the 
chute  near  which  he  was  standing  was  about 
to  be  negligently  torn  to  pieces,  and  thrown 
upon  hlni.  We  think  this  claim  of  contribu- 
tory negligence  Is  not  tenable. 

The  other  errors  complained  of  relnte  to 
the  instructions  of  the  court,  bnt  the  forego- 
ing conclusions  practically  dlspose-of  these 
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questtons  also.  We  have  oamlned  each  of 
these  Instrnctioiis,  and  are  unable  to  find 
that  either  is  ent>neoii& 

The  Judgment  of  the  district  court  Is  af- 
firmed. All  thp  Justices  concurring. 


(73  Kan.  602} 

WHITNEY  et  al.  v.  BOATID  OF  COUNTY 

COM'RS  OF  MORTON  COUNTY. 
(Supreme  Court  of  Kansas.  April  7,  1906.) 

1.  Taution— DBunqpENT  Taxes— Oonbolx- 
DATioN  OF  Actions. 

Under  chapter  392,  p.  705,  Laws  1901,  re- 
lating to  the  collection  of  delinquent  taxes  on 
real  estate  and  providing  a  remedy  by  sale  un- 
der decree  of  coart,  separate  Buits  against  in- 
dividual tracts  are  permissible.  In  many  in- 
stances there  ought  to  be  a  joinder.  In  all  cases 
the  board  of  county  commissioners  ought  to 
exercise  care  when  ordering  suits  to  be  com- 
menced not  to  multiply  costs ;  and  if  by  a 
ooDBolidatioD  of  actions  the  district  court  can 
aid  in  keeping  costB  at  a  minimum,  it  should 
make  an  order  to  that  end,  on  request,  unless 
some  paramount  consideration  ahould  control  to 
the  contrary. 

2.  SAMK—COfflB. 

If  the  action  of  the  board' of  county  com- 
missioners in  ordering  separate  suits  should  re- 
sult in  oppression  and  palpable  wrong,  the 
district  court  may  tax  any  unjust  Increase  In 
costs  so  made  to  the  plaintiff. 

3.  Same— Fbaudulent  Valuation. 

In  an  action  brought  under  the  provisions 
of  the  statute  referred  to  the  district  court  is 
required  to  investigate  and  decide  .what  taxes 
shall  have  been  legally  assessed  and  charged 
upon  the  land  in  controversy.  An  increment  to 
taxes  occasioned  by  a.  fraudulent  valuation  is 
illegal,  and  should  be  eliminated  from  die 
amount  of  the  plaintiff's  lien. 

4.  LiHiTATion  OF  Actions— Taxation— De- 
linquent Taxes— CoLLECTtoN— Actions. 

The  statute  requiring  actions  to  enforce  a 
liability  created  by  statute  to  be  fwmmenced 
within  three  years  has  no  application  to  suits 
brought  to  enforce  tax  liens. 
(Syllabus  by  the  Ckmrt.) 

EKrror  from  District  Court,  Morton  Coun- 
ty; Wm.  Baston  Hutchison,  Ji^ge. 

Action  by  the  hoard  of  county  commla- 
flloners  of  the  county  of  Morton  against 
Florence  D.  Whitney  and  Charles  S.  Hinch- 
man,  trustee.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Reversed. 

Allen  &  Allen,  for  plaintiffs  In  error. 
Geo.  Gelty,  Mathew  J.  Allen,  and  Q.  Porter 
Craddock,  for  defendant  in  error. 

BUBOH,  J.  This  proceeding  tn  error 
grows  out  of  an  action  brought  to  enforce 
tax  Hens  under  chapter  392,  p.  705,  Laws 
1901,  provldii^  a  remedy  by  sale  under  de- 
cree of  court  Under  an  order  of  the  board 
of  county  commissioners  the  county  attor- 
ney brought  a  large  number  of  actions  to 
foreclose  tax  Hens,  devoting  a  single  suit  to 
each  unredeemed  tract  A  large  number  of 
defendants  mored  for  a  consolidation,  and 
the  refusal  of  the  court  ■  to  comply  with 
their  applications  Is  assigned  as  error. 

The  statute  relates  to  "cases"  In  which 
real  estate  ranaina  unredeemed,  and  the 
commissioners  are  given  anthorl^  to  order 


suits  against  so  much  ot  the  unredeemed 
real  estate  the  county  as  they  may  direct 
Separate  suits,  therefore,  are  permissible, 
although  not  required.  In  many  instances 
no  doubt;  a  single  action  for  the  foreclosure 
of  the  lien  upon  a  single  tract  is  the  oaty 
proper  method  of  procedure.  In  mai^  other 
cases  there  should  be  a  jtdnder,  and  tiie 
hoard  of  connty  commissioners  always  oua^t 
to  exercise  great  care  Then  ordering  snitB 
not  to  multlp^  costs.  Likewise  whoi  the 
matb»  of  cfHUKrtldating  suits  already  cmn- 
menced  Is  presoited  to  the  district  court  It 
should  manage  the  litigation  in  such  a  way 
as  to  keep  costs  at  a  minimom.  One  In* 
dlTlduai  may  he  the  owner  of  a  large  nnnt- 
ber  of  tracts  all  affected  by  the  same  tax 
proceedings.  In  such  a  case  it  would  be 
unjust,  for  the  board  til  county  commis- 
sioners to  require  separate  suits,  and  it 
would  be  an  abuse  of  discretion  in  the  dis- 
trict court  not  to  consolidate  sudi  suits  af- 
ter  they  had  been  started  unless  some  ex- 
ceptionally ImpcHrtant  fact  should  control 
to  the  contrary.  Other  dear  cases  might  be 
suggested.  No  very  large  amount  of  arbi- 
trary power  has  been  distributed  ammig 
officers  and  tribunals  of  this  state  vested 
with  authority  in  public  affairs,  and  if  the 
action  of  the  board  of  county  eommisBloners 
in  ordoing  separate  suite  should  result  in 
oppression  and  palpable  wrong  the  district 
court  should  remedy  the'  Injury  by  appor- 
tioning coste  at  the  time  ot  the  decree.  The 
hoard  of  county  commlssltmers  has  a  dis- 
cretion only  as  to  the  time  and  manna-  tn 
which  it  will  act  When  proceedings  hare, 
commenced  It  Is  m«ely  a  party,  and  the 
district  court  has  Jurisdiction  to  protect 
the  righto  of  all  concerned.  The  proceeding 
is  equitable,  for  the  aiforcemoit  of  a  lien, 
and  the  llenholder  may  be  required  to  hear 
whatever  unconachmaUe  Increase  it  may 
make  in  the  costs.  In  this  case  the  only 
reason  given  tm  the  motltms  to  consolidate 
is  that  the  actions  might  have  been  Joined. 
It  cannot  be  said,  therefor^  that  the  dis- 
trict court  abused  Ite  discretion. 

The  answers  pleaded  facte  showing  a 
fraudulent  valuation  whereby  the  defend- 
anlfs  taxes  w»e  greatiy  increased,  but  the 
defendanta  were  not  permitted  to  Introduce 
evidence  in  support  of  this  claim.  The 
plaintiff  contends  that  the  remedy  Jay  In 
an  application  to  the  board  of  equalization. 
The  statute  requires  the  court  "to  Investi- 
gate and  decide  what  taxes  shall  have  been 
legally  assessed  and  charged  on  such  land, 
lot  or  piece  of  ground,  and  to  render  Judg- 
ment therefor  with  the  Interest  and  penalty 
Uiereon  as  provided  by  law."  This  does  not 
mean  that  mere  errors  of  Judgment  mis- 
takes, or  simple  Irr^lwltles  on  the  part 
of  any  of  the  <^cIalB  may  be  corrected  in 
the  foreclosure  suit.  But  an  increment  to 
tpxes  occasioned  by  fraud  In  the  valuation 
of  the  property  affected  is  so  far  Illegal  as 
to  he  within  the  contemplattOQ  of  the.  stat- 
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nte.  WlOiout  flie  ttatate  the  courts  have 
exercised  Jurisdiction  to  restrain  the  collec- 
tion of  taxes  which  were  the  result  of  con- 
duce quite  similar  to  that  described  in  the 
answers  In  this  case  (C.  B.  &  Q.  Railroad  Co. 
T.  Gom'is  of  Atchison  Ca,  M  Kan.  781,  38 
Pac.  1039)  and  the  Legislature  evidently 
Intended  to  give  tbe  court  authority  to  elim- 
inate the  products  of  fraud,  corruption  and 
gross  Injustice  from  the  amount  of  the 
claimed  Hen  before  entering  a  decree  for 
fbe  sale  of  the  land. 

The  defendants  claim  that  the  liability 
of  their  land  to  sale  for  taxes  under  a  de- 
cree of  court  is  one  created  by  statute  and 
hence  that  suit  for  Uiat  purpose  must  be 
brought  within  three  years.  Under  the  pro- 
visions of  section  5  the  board  of  county 
commissioners  acts  In  a  representative  ca- 
pacity. Tbe  suit  is  brought  for  the  benefit 
of  the  state  of  Kansas  and  all  of  Its  munic- 
ipal subdivisions  Interested  in  tbe  taxes 
to  be  recovered.  The  proceeds  of  the  fore- 
closure sale  are  distributed  among  tbe  bene- 
flclarles,  Including  the  state,  ratably  In  pro- 
portion to  their  several  Interests.  Under 
the  well-known  rule  statutes  of  limitation 
do  not  apply  to  tbe  state  except  by  specific 
reference.  The  state  is  certain  to  be  In- 
terested in  almost  every  suit  brought  under 
the  act  No  discrimination  having  been 
made  between  those  cases  and  others  it  Is 
plain  the  Legislature  did  not  intend  that  ac- 
tion should  be  barred  in  any.  Instance  by 
lapse  of  time.  Other  ctmslderations  lead 
to  the  same  interpretation,  hut  It  Is  not 
necessary  to  elaborate  them. 

F<Hr  the  error,  committed  in  rejecting  evi- 
dence under  the  answers,  the  Judgment  of 
the  district  court  is  reversed,  and  a  new 
trial  awarded.  All  the  Justices  concunlng. 


(73  Kao.  778) 

McGREADT  V.  DBNNIS  et  al. 

(Supreme  Court  of  Eanssa.  April  7,  1906.) 

Pleading— JuDOUEnT  on  Fleadinob. 

In  eJecttDcnt,  plaintiff  claimed  to  be  the 
owner  and  entitled  to  poswasion.  Defendants, 
in  their  cross-petition,  denied  plaintiff's  owner- 
ship and  alleged  that  a  third  person  was  the 
owner  and  that  she  had  executed  an  oil  and  gas 
lease  to  defendants  under  which  tbey  were 
in  possession.  Plaintiff  filed  a  general  denial 
to  Uie  cross-petition  and  reaffirmed  his  owner- 
ship. Held,  that  the  court  could  not  enter 
jadgment  for  defendants  on  tbe  pleadings;  it 
t)eing  necessary  to  determine  the  issue  of 
ownership  in  order  to  decide  the  rights  of  the 
parties. 

Error  from  District  Court,  Chautouqna 
County;  Q.  P.  Aikman,  Judge. 

Action  by  Abba  Clair  McCready  against 
W.  H.  Dennis  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Be- 
vened. 

J.  B.  Zlegler  and  KepHnger  it  Trickett;  for 
plaintiff  In  error.  W.  S.  Eltepatriek  and 
Bpronl  ft  Van  Toyl,  fw  defendant  In  error. 


PER  CUBIAU.  This  waa  the  second  trial 
of  an  action  In  ejectment  On  motion  there- 
for the  court  rendered  Jadgment  for  tiie  de- 
fendante  on  the  pleadings.  This  Is  assigned 
as  error.  The  plaintiff  In  tbe  actiim  claimed 
to  be  the  owner  of  the  property  In  contro- 
vwsy,  and  entitled  to  Ito  possesslott.  The 
defmdants  denied  plaintiff's  ownership^  and 
In  their  croBS-petltion  for  affirmative  relief 
alleged  that  one  Amanda  Miller  was  the  own- 
er of  the  property,  and  that  she  bad  executed 
to  them  an  oil  and  gas  lease  under  which 
they  were  In  possession,  and  they  asked. that 
the  plaintiff's  claim  of  ownership  be  can- 
•celed.  To  tUa  cross-petition  the  plaintiff 
filed  a  general  denial,  and  reaffirmed  her 
ownership  of  the  land.  These  pleadings  put 
in  Issne  the  ownraBhIp  of  the  land  as  one 
of  the  material  facte  to  be  determined  before 
the  court  could  decide  the  ultimate  righto 
of  the  parties.  It  was  therefore  error  for 
the  court,  while  this  issue  was  undetermined 
to  render  a  Judgment  on  the  pleadings. 

Tbe  motion  to  dismiss  this  proceeding  Is 
overruled,  the  Judgment  reversed,  and  the 
cause  remanded  for  further  proceedings; 

Cn  Kan.  464) 

UOSS  OIL  &  OAS  CO.  T.  EASTHAM  et  al. 
(Supreme  Court  of  Kansas.  April  7,  100&) 

1.  COBPOBAITOHS— AUTHOBITT   Ot  SECBETABT 

—Contracts. 

A  secretary  of  a  corporation  cannot  or- 
dinarily, without  special  authority,  make  con- 
tracts which  will  bind  the  company. 

[Ed.  Note. — ^For  cases  in  point,  see  toI.  12, 
Cent  Dig.  Corporations,  §  1G13.] 

2,  APPBAL<— PSESnHFTIONS. 

Where  a  district  court,  in  a  trial  to  it 
without  a  jury,  enters  a  general  Judgment,  and 
tbe  record  iu  the  case  preceots  two  theories 
ui>oo  which  the  court  might  have  based  Its 
conclusions,  one  proper  and  the  other  erroneoos, 
bat  does  not  show  wliich  theory  was  followed, 
this  court  will  presume  that  the  jndgment  was 
entered  upon  the  theory  which  makes  it  valid. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Allen  County; 
Oscar  Fouat,  Judge. 

Action  by  F.  N.  Bastham  and  others  against 
the  Rosa  Oil  &  Gas  Company.  Judgment  for 
plaintiffs*  and  defendant  brings  error.  Af- 
firmed. ■ 

Ewli«,  Oard  &  Gard,  for  plaintiff  In  error. 
Campbell  ft  Goshom,  tor  d^endant  In  error. 

OBAYES,  3.  This  action  was  brought  to 
recover  for  extra  work  done  on  a  gas  well. 
The  plaintiff  in  error,  a  corporation,  had  a 
contract  with  tbe  defendant  in  error  to  put 
down  six  wdls  at  Humboldt,  Kan.  Five  of 
the  wells  were  completed.  When  the  sixth 
well  was  at  the  depth  where  oil  sand  was 
aj^pectefif  a  stratum  thereof  was  found,  but 
tiie  quantity  and  quality  vrare  not  satisfac- 
tory. Under  the  direction  of  the  secretory 
of  tiie  plaintiff  In  error  the  extra  work  was 
done  which  is  Involved  in  this  case.  It  does 


Digitized  by  Google 


632 


85  PACIFIC  BEPOBrSB. 


not  appear  tiiat  tbe  secretair  was  specially 
authorized  to  act  for  the  company  In  this 
matter,  and  for  this  reason,  the  company 
denies  liability.  On  a  trial  to  the  court  witili' 
out  a  Jury  In  the  district  court  of  Allen  coun- 
ty, the  defendant  in  error  recorered  judgment 
against  the  company  for  the  extra  work  done, 
and  It  brings  the  case  here  for  review. 

No  q»eclal  findings  of  fact  were  filed  by  the 
court  and  tbe  record  does  not  show  upon  what 
theory  the  Judgmrat  was  based.  It  Is  In- 
sisted that  the  secretary  of  a  corporation 
cannot  bind  the  company  by  contracts  made 
for  It,  unless  thereto  specially  authorized. 
In  this  rantentiim,  we  fully  agree  with  the' 
plalntUC  in  error.  It  Is  alleged  In  the  peti- 
tion, however,  that  the  secretary  was  also 
manager  and  agent  oi  the  corporation,  so 
far  as  this  well  was  concerned,  and  there  la 
evidence  In  the  case  tendliv  to  sustain  this 
avermoit.  It  the  evidence  in  Qie  case  satis- 
fled  the  coart  that  the  secretary  acted  for  the 
company  In  this  matter,  with  Its  knowledge 
and  consent,  and  under  circumstances  which 
Justified  flie  defendants  In  error,  in  recognis- 
ing him  as  the  authorised  representative  of 
the  company;  or  that  he  was  expressly  au- 
thorized to  manage  and  superintend  the  well 
In  question,  the  Judgment  was  proper.  The 
graieral  presumption  which  always  obtains  In 
support  of  the  judgmraits  of  courts  luivlng 
general  Jurisdiction,  requires  us  to  assume 
that  the  court  so  found,  and  placed  Its  Judg^ 
anent  upon  such  finding.  There  Is  evidence 
to  support  such  finding,  and  as  the  case 
comes  to  us  we  are  unable  to  say  that  the 
evidence  Is  insi^cient 

The  Judgmoit  of  the  district  court  Is  af- 
flnned.   All  the  Justices  concurring. 


(73  Kan.  SM) 

CROAN  V.  BADEN. 
(Sapreme  Court  of  Kansas.  April  7,  19D6.) 

1.  TalAL— FlMDINO — CONSTBUCTION. 

Whether  the  answer  "Do  not  know,"  to  a 
q>ecial  findinr  of  fact  returned  by  a  jury,  is 
equivalent  to  ''Yes,"  op  "No,"  depends  upon  the 
form  of  the  qnestion  answered.  Generally,  such 
an  answer  shows  that  the  par^  whose  duty 
It  was  to  establish  the  fact  involved  iu  the 

Sluesticm,  failed  In  bla  proof.  In  a  ease  where 
t  was  the  duty  of  the  defendant  to  prove  that 
Emma  M,  Carey  did  not  sign  a  certain  promis- 
sory note,  and  the  jury  returned  the  following 
finding  and  answer:  "Did  Emma  M.  Carey 
sign  the  note  in  question?  Do  not  know." 
Such  answer  Is  equivalent  to  "Tee." 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  |  853.] 

2.  LnriTATiOR  of  Actions— Pleajjinq. 

The  statute  of  limitations,  to  be  available 
as  a  defense,  must  be  affirmatively  pleaded  or 
otherwise  asserted,  and  a  failure  to  do  so^  con- 
stitotes  a  waiver  of  such  defense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  8  678.] 

8.  Same— Action  Between  Noneesidents. 

The  laws  of  the  state  of  Kansas  relating 
to  the  limitation  of  actions  apply  exclusively 
In  this  state,  except  when  the  requirements  of 
the  statute  permitting  the  law  of  another  state 


or  territory  to  be  applied  has  been  complied 

with, 

(Syllabus  by  the  Court) 

Error  tram  District  Court,  Mmtgomer^ 
County;  Thos.  J.  Flannelly,  Judge. 

Action  by  Henry  Baden  against  B.  K 
Croon.  Jiidgment  tor  plaintiff.  Defraidaiit 
brings  error.  Affirmed. 

Ayres  &  Welch,  for  plalntltC  in  error.  X 
H.  Keith,  for  defendant  in  error 

GRAVES,  J.  This  action  was  commenced 
In  the  court  of  Coflfeyvllle,  Montgomery  coun- 
ty, Kan.,  on  the  29th  day  of  August,  1900; 
by  Henry  Baden,  a  resident  of  said  connly. 
against  B.  B.  Groan,  a  resident  of  the  Indian 
Territory.  The  plaintiff  recovered  Judgment 
May  11,  1901.  Tbe  defendant  took  the  case 
to  the  district  court  by  petition  In  error, 
where  the  Judgment  was  affirmed,  and  he 
now  brings  the  case  here  for  review. 

The  suit  was  brought  to  recover  on  a  prom- 
issory note.  The  petition  was  in  ordinary 
form  with  a  copy  of  the  note  attached  as  an 
exhibit,  which  reads:  "$735.0O.  Nowata,  L 
T.,  June  7th.  1895.  Sixty  days  after  date  we 
promise  to  pay  to  the  order  of  Henry  Baden 
at  Independence,  Kansas,  seven  hundred  & 
thirty-flve  and  no-100  dollars  with  Interest 
at  the  rate  of  10  i>er  cent  per  annum  from 
date  until  paid  value  received.  Interest  pay- 
able annually.  Emma  M.  Carey.  Wm.  Y. 
Carey.  R.  B.  Croan."  Apparently  for  the 
purpose  of  avoiding  tbe  statute  of  limita- 
tions, it  was  avetred  "that  tbe  said  d^end* 
ants  and  each  of  them  have  for  more  than 
one  year  since  said  note  became  due  and  pay- 
able resided  in  the  Indian  Territory,  and  out 
of  the  state  of  Kansas,  and  beyond  the  Juris* 
diction  of  this  court."  The  defendant  was 
summoned  In  Mon^mery  county.  He  filed 
a  verified  answer  containing:  (1)  A  general 
denial.  (2)  That  be  had  for  more  than  eight 
years  been  a  resident  of  the  Indlah  Territory, 
and  never  had  been  a  resident  of  Kansas. 
That  the  note  was  made,  executed,  and  de- 
livered In  the  Indian  Territory,  and  was 
barred  by  the  laws  of  that  place  long  before 
this  action  was  commenced.  (3)  A  failure  ot 
consideration.  The  plaintiff  for  reply  filed 
a  gCDeral  denial.  Tbe  issues  thus  presented 
were  tried  to  a  Jury  of  six  men  In  the  a)urt 
of  CoffeyviUe. 

One  of  the  material  facts  involved  In  the 
defendant's  third  defense  was  whether  or 
not  Emma  M.  Car^  signed  the  note  In  ques- 
tion. The  defendant  claimed  that  he  signed 
the  note  as  surety  In  consideration  of  the 
promise  that  she  would  also  sign  It,  and  her 
name  had  been  forged  thereto.  Special  find- 
ings of  fact  were  submitted  to,  and  returned 
by  the  jury,  which  are  In  part  as  follows: 
"Q.  State  what  the  consideration  of  the  note 
was?  A.  Hbe  amount  of  the  note.  Q.  What 
was  the  agreed  consideration  of  tbe  note? 
A.  f7S5.  Q.  Did  Emma  M.  Car^  sign  the 
note  In  question?  A.  Do  not  know."  It  Is 

Digitized  by  Google 


Kan.) 


HI8S0U&X  PAa 


JftY.  CO.  T.  DOBB. 


633 


claimed  that  tba  anaww  "Do  not  know,"  f» 
equivalent  to  "No,"  and  tbe  case  of  Kalina  v. 
RaUroad,  C9  Kan.  172,  76  Paa  488,  is  dted 
as  antlwrlty  for  tMB  contention.  The  d«cl- 
Bion,  boireTer,  does  not  so  bold.  Tbe  rule 
established  by  that  and  other  cases,  Is  that 
sncfa  an  answer  Indicates  that  the  party 
whose  duty  It  was  to  estaUish  tlw  fact  In- 
rolred  In  the  question,  failed  In  his  proof. 
Tested  by  this  rule  tbe  answer  means,  "Tea,** 
The  defendant  alleged  and  nnderto(dc  to  prove 
that  Emma  M.  Carey  did  not  sign  the  note. 
Tbe  jury,  after  bearing  all  tbe  evidence  on 
the  subject,  are  unable  to  say  that  she  did 
not  sign  it,  and  therefore,  tiie  presumption 
that  she  did,  Is  not  overthrown.  The  execu- 
tion of  tbe  note  by  the  defendant  Is  not 
controverted  by  tbe  evidence.  This  disposes 
of  all  the  questionB  presented  In  favor  of  tbe 
plaintiff,  Henry  Baden,  except  the  statute  of 
limitations. 

It  is  argued  by  the  plaintiff  In  error  that, 
when  It  appears  from  the  face  of  the  peti- 
tion that  tbe  cause  of  action  Is  barred  by 
tbe  statute  of  limitation,  tbe  plaintiff  can- 
not recover  unless  he  affirmatively  removes 
tbe  bar  by  bis  testimony.  It  is  further  claim- 
ed that  this  duty  of  the  plaintiff*  does  not 
depend  upon  any  act  or  plea  on  tbe  part  of 
tbe  defendant.  We  think  otherwise.  The 
mere  fact  that  a  promissory  note  is  barred 
by  tbe  statute  of  limitations  does  not  imply 
tbat  the  debt  evidenced  thereby  Is  extinguish- 
ed, nor  that  tbe  defendant  la  not  morally  ob- 
ligated to  pay  it.  This  statute  was  not 
designed  to  prevent  ,the  payment  of  snch 
obligations.  It  only  furnishes  a  defense 
thereto  which  the  defendant  may  use  or  not 
at  bis  option.  The  right  to  use  this  defense 
Is  regarded  as  a  privilege  which  may  be 
waived,  and  tbe  failure  to  affirmatively  as- 
sert it  will  constitute  a  waiver  thereof.  In 
this  case  the  defendant  did  not  either  demur 
to  the  petition,  object  to  the  introduction  of 
evidence,  plead  tbe  statute  of  limitations  in 
his  answer,  or  otherwise  claim  the  protection 
of  this  Kansas  statute.  It  seems  tbat  the  de- 
fendant did  not  rely  upon  tbe  Kansas  stat- 
ute of  limitations,  at  the  trial,  but  sought 
protection  under  the  statutes  of  the  Indian 
Territory,  which  were  fully  pleaded  la  his 
answer,  and  ■  established  by  tbe  proof.  He 
Insists  that  a  good  defense  was  made  one 
under  section  4460  of  the  General  Statutes  of 
Kansas  of  1901,  which,  so  far  as  necessary, 
reads:  "Where  the  cause  of  action  bas  arisen 
In  another  state  or  country,  between  nonresi- 
dents of  this  state,  and  by  the  laws  of  the 
state  or  country  where  tbe  cause  of  action 
arose  an  action  cannot  be  maintained  thereon 
by  reason  of  lapse  of  time,  no  action  can  be 
maintained  thereon  In  this  state."  Tbe  de- 
fense as  pleaded,  however,  omits  tbe  essen- 
tial averment  that  the  cause  of  action  "arose 
between  nonresidents  of  this  state."  This 
omission  makes  the  plea  insufficient.  It  is 
shown  by  tbe  evidence  that  tbe  plaintiff, 
Heniy  Baden,  payee  of  the  not^  was  at  all 


times  a  reeUent  d  the  stftt*  of  Kansaa. 

TtOa  fact  Is  not  disputed.  It  seems,  there- 
tore,  that  this  defense,  both  in  plea  and  proof, 
fftlls  outside  of  the  proritfims  of  the  statute 
relied  upon.  We  conclude  tbat  tbe  verdict 
and  findings  of  tbe  Jury  were  folly  Justified, 
both  by  the  law  and  the  evidence. 

Tbe  Ju^m^t  la  affirmed*  All  the  Justices 
coDCnrzing. 

(73  Kan.  m) 
MISSOURI  PAa  RT.  CO.  v.  DOBR. 
(Supreme  Court  of  Kansas.    April  7,  1906) 

1.  Uastbb  aho  SsBTAnr— InJUBT  to  Sebvant  ' 

— DEFBCTIVK  APFLIAnCESt 

Before  an  emplo^d  of  a  railroad  comany 
can  recover  from  the  company  for  injuries 
resulting  from  a  defective  appliance  on  a  locomo- 
tive, of  which  defect  tbe  railroad  company 
had  no  actual  knowledge,  he  must  show  that  it 
had  existed  for  auch  length  of  time  that  the 
company  should  have  discovered  and  remedied  iL 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  S!  248,  260.] 

2.  Same— Tbiai.  —  Spboial  FiirniNOs— Deh- 

NITKSESS. 

There  was  a  finding  by  tbe  jury  that  the 

injury  in  question  would  not  have  occnrrcd  bat 
for  the  defect,  and  that  the  compnny  had  no 
actual  knowledge  of  its  existence.  It  also  found, 
in  response  to  a  question  as  to  the  duration  of 
the  defect,  that  it  had  existed  "for  some  time 
previous  to  accident"  Held,  that  the  latter 
finding  is  too  indefinite  to  support  a  recovery. 

3.  TbIAI<~COBBBCTIOR—- OBJECnONS. 

At  the  insbmce  of  the  defendant  the  jury 
was  required  to  make  a  more  definite  answer 
to  the  question,  but  the  second  answer  was  no 
more  specific  than  tbe  first,  and,  as  the  second 
effort  to  obtain  a  specific  answer  bad  failed, 
it  is  not  to  be  presumed  that  a  better  result 
would  have  been  obtained  by  still  other  efforts, 
nor  did  tbe  defendant  waive  Its  right  to  object 
to  the  findiag  by  -failing  to  request  tlie  court 
to  have  the  effort  repeated. 

4.  Sami. 

A  finding  of  a  Jury  apon  a  spedfie  and 
coatrolliDg  question  must  be  deemed  to  be  as 
full  and  definite  an  answer  as  the  testimony  in 
the  case  will  warrant. 
(Sylhibns  by  tbe  CourLl 

Error  from  District  Court  Sedgwldc  Coun- 
ty; Thos.  O.  Wilson,  Judge. 

Action  "by  Richard  N.  Dorr  against  tbe 
Missouri  Pacific  Railway  Company.  Judg- 
ment  tor  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded. 

J.  H.  Richards  and  0.  B.  Benton  (Smyth  & 
Helm,  of  counsel),  for  plaintiff  in  error. 
Humsboa  &  Brot^  tor  defendant  In  error. 

JOHNSTON,  C.  J.  Richard  N.  Dorr  was 
tbe  bead  brakeman  on  a  freight  train  of  tbe 
Missouri  Pacific  Railway  Compai^r,  and  on 
his  fourth  trip  over  tue  Hue  be  fell  from  the 
steps  of  the  locomotive,  tbe  wheels  passed 
over  and  crushed  his  le^,  making  it  necee^ 
sary  to  amputate  one  of  tbem  above,  and  one 
below  the  knee.  He  brought  this  action,  al- 
leging that  the  injury  was  due  to  the  negli- 
gence of  tbe  railway  company.  In  his  testi- 
mony he  related  the  circumstances  of  tbe  un- 
tortunate  occurrence,  saying  suhstaatlallg 
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that  he  was  riding  on  tbe  engine,  and  as  be 
EKMroached  the  statiim  of  Freeport  it  was 
Bag^ted  to  blm  that  be  make  ready  to  get 
off,  which  be  proceeded  to  do;  tbat  be 
graFped  the  handhold  of  tbe  tender  and 
reached  for  tbe  handhold  of  the  cab  at  the 
opposite  aide  of  the  pasaage-way,  and.  it 
beli%  oonalderably  lower  than  the  other 
handhold,  be  leaned  over  end  just  as  be  was 
about  to  catch'  It  there  was  a  Jar  of  the 
engine  which  threw  hlm  off  bis  balance.  He 
then  placed  bis  foot  on  the  lower  step  which, 
being  deftetlve,  tilted  him  off,  his  handhold 
br^e  loose,  he  fell  tothegroand,androUednn> 
der  tbe  wheels,  receiving  tbe  Injuries  menr 
Honed.  In  bis  petition  the  negligence  Im- 
puted to  the  railway  company  was  tbe  sud- 
den checking  of  tiie  train,  the  Improper  posi- 
tion of  the  handholds,  tbe  defective  step  and 
tbe  condition  of  the  ground  upon  which  he 
fell,  causing  him  to  roll  towards  tbe  track. 
The  railway  company  alleged  aud  offered 
tefitlmony  tending  to  show  that  the  st^  was 
not  defective,  and  its  condition  was  tbe  main 
point  in  dispute  between  the  parties.  It  was 
insisted  by  the  company  that  in  any  event 
Dorr  knew  of  the  exlsUng  conditions  and 
that  his  own  negligence  contributed  to  tbe 
injury.  The  trial  resulted  in  a  verdict  for 
Dorr  and  the  jury  awarded  blm  damages  In 
the  sum  of  $35,000.  There  was  no  claim  tbat 
tbn  injury  was  malicious,  willful,  or  wanton, 
and  hence  no  jwrt  of  this  exceptionally 
la^  award  was  exemplary  damages. 
'  It  is  earnestly  centered  that  the  evidence 
does  not  prove  the  alleged  negligence  of  the 
railway  company,  and  it  is  also  argued  tliat 
it  affirmatively  shows  that  the  Injury  was 
due  to  a  want  of  care  on  the  part  of  Dorr. 
Of  this  branch  of  tbe  case  It  may  be  said 
tbat  in  some  'respects  tbe  testimony  is  not 
satisfactory,  bnt  it  cannot  be  held  that  the 
iSnding  tbat  the  company  was  negligent  is 
without  support,  nor  would  the  court  be  justi- 
fied in  saying,  as  a  matter  of  law,  that  a 
recovery  by  Dorr  was  barred  by  bis  own 
negligence.  Tbe  railway  company  Insists 
that  It  Is  entitled  to  Judgment  on  tbe  find- 
ings, claiming  that  they  In  effect  acquit  It  ot 
tiie  dkarge  of  negligence.  It  appears  from  tbe 
evidence  and  the  flndii^  that  tbe  liability 
of  tbe  railway  company  Is  based  principal^ 
upon  its  n^llgence  in  maintaining  a  defect- 
ive step.  To  question  No.  IS,  "If  you  find 
tbat  said  step  was  out  of  repair,  state  in 
answer  to  this  whetiier  yon  find  plaintiff 
would  have  been  injured  if  said  step  had  not 
been  out  of  repair?"  the  Jury  answered,  "No." 
To  hold  the  company  for  Injuries  to  an  em- 
ploys because  of  defective  machinery  or  ap- 
pliances It  is  necessary  that  the  company 
should  have  had  knowledge  of  the  defect,  or 
that  it  ought  to  have  bad  such  knowledge 
by  the  nse  of  ordinary  care.  There  was  a 
finding  by  tbe  Jury  that  tbe  step  on  the  en- 
gine was  out  of  repair  at  the  time  of  the 
injury,  and  In  answer  to  another  question 
as  to  tbe  nature  of  the  defect^  tue  Jury  au- 


swered,  "The  stirrup  was  bent  tip  In  the 
cento  at  the  bottom— tK>lt  was  kiose  and 
flanges  broken."  To  the  apedaX  question, 
"What  perscm  or  parsons  In  tbe  emplt^  of  the 
defoidant  are  sbown  by  tbe  evklence  to  have 
had  notice  prior  to  the  accident  In  queatkm 
tbat  said  st^  was  out  of  r^>alr?"  tbe  fary 
answered,  "No  one."  The  special  Interroga- 
tory, "If  yoQ  answer  qnestlon  No.  18  in  tbe 
affirmative  state  for  how  long  a  time  said 
step  bad  been  out  of  repair,"  was  answered 
by  the  Jury,  "For  some  time;"  Tbe  railway 
company  moved  the  court  to  reqalre  tbe 
jury  to  answer  the  question  more  definitely, 
and  the  judge  stated,  "I  presume  tbey  are 
entitled  to  a  more  definite  answer  to  that; 
as  to  bow  many  days  or  weeks,"  and  enstain- 
ed  tbe  motion.  Later  tbe  Jury  returned  with 
the  enlai^ed  answer,  "For  some  time  pre- 
vious to  acddoit"  These  findings  do  not 
warrant  a  recovery.  Whether  the  defect 
ffi^isted  for  such  a  length  of  time  as  to  diarge 
the  railway  company  with  notice  of  tlie  de- 
fect was  an  important  consideration.  Notice 
or  knowledge  cannot  be  presumed  nnlesa  the 
duration  and  character  of  tlie  defect  were 
such  as  should  have  been  discovered  by  the 
railway  cbmpany  by  tbe  exercise  of  ordinary 
care  and  diligence;  In  Barter  v.  Bailroad 
Ca,  65  Kan.  260,  38  Fac  778,  it  appeared 
tbat  an  lojury  to  an  empioyfi  was  caused 
a  defect  In  a  railway  track;  Tbe  court  re* 
marked:  "This,  liowever,  is  not  enough  to 
warrant  a  recovery  against  tbe  defendant. 
I^iere  must  be  evidence  fairly  taadlng  to 
show  either  that  tbe  defendant  knew  of  the 
existence  of  tlie  defect,  or  that,  in  the  ex- 
ercise of  reasonable  and  ordinary  care  and 
diligence,  tbe  defect  could  have  been  dis- 
covered before  the  accident"  See,  also.  Bail- 
road  Oo.  V.  Wagner,  S8  Kan.  660,  7  Fac.  2M; 
Bailroad  Oo.  v.  Ledbetter,  34  Kan.  826,  S 
Fac.  411;  Oarratbws  Ballway  Oo.,  5S  Kan. 
60a  40  Fac.  91^  Bailroad  Oo.  v.  Tlndall,  57 
Kan.  710.  48  Fac.  12;  Batbroad  Co.  v.  Swarts, 
68  Kan.  235,  48  Fac.  953. 

It  has  been  found  tbat  Dorr  would  not 
have  been  hurt  bnt  fw  the  defective  step: 
that  none  of  the  em^oyfis  of  tbe  railroad 
company  knew  of  tbe  defect,  and  that  the 
step  had  been  out  of  r^alr  "for  some  time 
previous  to  accident"  Was  It. out  of  repair 
long  enough  to  charge  thft  railroad  company 
with  constructive  notice  of  tbe  defect?  How 
long  a  period  Is  "some  time"?  In  the  Gen- 
tnry  Dictionary  the  word  "some"  is  defined 
as  "a  certain  Indefinite  or  Indeterminate 
quantity  or  part  of;  more  or  less;  often  so 
used  as  to  denote  a  small  quantity .  or  a 
deficiency.**  The  definition  given  in 
Webster's  International  Dictionary  is: 
"Consisting  of  a  greater  or  less  portion  or 
sum;  composed  of  a  quantity  or  number 
which  is  not  Stated;  used  to  express  ap  In- 
definite quantity  or  number;"  and  also,  "not 
much;  a  little."  In  Lewis  v.  .Tones,  17  Pa. 
262,  65  Am.  Dec.  550,  a  witness  had  testified 
about  the  purchase  ot  "some  bay"  and.  "some 
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grab^  to  feed  stock,  and  tiie  eomt  was  asked 
to  base  an  Instroctlon  tii^reon,  wbldi  was 
refused.  In  reviewtog  tbe  case  it  was  said 
tbat  **  'some'  Is  a  term  too  oDcertaln  In  Its 
signification  to  sustain  a  verdict  for  any 
definite  amount  It  may  mean  a  single 
onnce,  or  10.000  tons;  a  slnsle  quart,  or 
20,000  bushels."  In  tbe  same  connection  It 
was  said  that  "nothing  can  more  Justly 
Impair  confidence  In  the  administration  of 
justice  than  the  practice  of  encouraging,  or 
even  permitting,  a  Jury  to  find  facts  of  which 
there  la  no  evidence."  In  Ballroad  Co.  v. 
Spear.  44  Mich.  ITO,  6  N.  W.  203  (88  Am. 
Bep.  242) ,  the  court,  In  speaking  of  a  promise 
to  r^alr  an  engine  "some  time,"  said  that 
the  promise  was  wholly  Indefinite."  In  Olty 
df  Lincoln  v.  Calvert,  39  Neb.  805,  58  N.  W. 
115,  there  was  an  Instruction  given  In  a  per- 
sonal Injury  case  to  the  effect,  that  If  the  city 
permitted  a  defect  in  the  street  to  continue 
for  a  "considerable  length  of  time"  which 
rendered  it  unsafe  and  dangerous,  a  liability 
would  arise,  and  it  was  held  tbat  a  "con- 
siderable length  of  time"  was  so  Indefinite 
as  to  form  no  proper  test  for  the  guidance  of 
the  Jury.  In  St  Louis  Paper  Box  Co.  v. 
Hnblnger  Bros.,  100  Fed.  595,  40  0.  C.  A.  5T7, 
the  court  had  before  It  a  contract  for  the 
sale  of  a  large  number  of  articles,  and  there 
was  a  provision  In  it  tbat  if  the  vendee 
should  receive  "some"  that  were  not  up  to 
sample  he  should  return  them  to  the  vendor 
who  would  replace  them,  and  tbe  court 
Interpreted  the  word  "some,"  as  used  in  the 
contract,  to  mean  "a  small  or  Inconsiderable 
number."  To  the  same  effect  la  Chase  v. 
City  of  Cleveland,  44  Ohio  St  605,  9  N.  B. 
225.  58  Am.  Rep.  843.  In  Railroad  Co.  T. 
Swarts,  58  Kan.  235,  48  Pac.  953,  where  the 
Question  was  whether  a  certain  bole  had  ex- 
isted such  a  length  of  time  tbat  the  railway 
company  should  have  known  of  It  Chief 
Justice  Doster  discussed  the  matter  of  time. 
Among  other  things,  he  said:  "What  Is 
meant  by  a  'considerable  time,'  as  related  to 
the  duration  of  a  defect  In  railroad  tracks 
which  will  charge  tbe  company  with  knowl- 
edge? Suppose  the  Jury  had  fonnd  In  plain 
terms:  'The  hole  did  not  exist  for  a  con- 
siderable time.*  Who  would  tiave  been  the 
wiser  as  to  whether  it  had  existed  long 
enoogb  to  enable  the  company's  responsible 
agents  to  discover  and  repair  It?  Such  a 
finding  would  have  been  too  Indefinite  to  aid 
In  the  determination  of  the  disputed  ques- 
tion." "Some  time"  is  equally  indefinite  as  a 
"considerable  time,"  and  certainly  It  Is  not  a 
longer  time.  It  is  evident  that  the  Jury  were 
unable  to  find  from  tbe  evidence  what  length 
of  time  tbe  defect  did  exist,  and  upon  what 
baslfl  could  they  have  found  that  It  did 
exist  such  a  length  of  time  that  It  should 
have  been  discovered  and  remedied  by  the 
railroad  company?  The  finding  Is  tbe  equiva- 
lent of  an  answer  that  "tbe  step  was  out  of 
repair  before  the  accident,  but  the  length  of 
time  we  do  not  know."    The  Jury  were 


pressed  tor  a  specific  answer  to  the  qneatlon, 
bat  their  second  attempt  added  words  bnt 
not  deflnlteness  to  the  answer.  After  the 
second  effort  to  obtato  a  definite  answer  to 
tbe  qnestlon  had  failed  there  was  no  good 
reason  to  expect  anything  more  explicit  from . 
the  Jury  on  tbe  testimony  submitted,  and 
therefore  no  reason  why  the  court  should 
have  been  asked  to  send  tbe  Jury  back  for  a 
better  answer. 

It  Is  argued  that  tbe  necessary  facts  are 
presumably  found  in  the  general  verdict 
The  general  verdict  had  no  other  or  better 
support  than  the  special  finding.  The  ques- 
tion was  specific;  It  was  controlling;  a 
definite  answer  was  required,  and  It  must  be 
presumed  tbat  the  Jury  made  as  full  and 
as  definite  an  answer  as  tbe  testimony  would 
warrant  How,  then,  can  It  be  said  that  the 
general  verdict  helps  out  the  special  findlngt 
The  general  rule  Is  that  tbe  general  verdict 
yields  to  the  special  finding  The  purpose, 
in  part,  of  special  findings  Is  to  explain  and 
test  tbe  correctn^  of  the  general  verdict 
Applying  this  test  It  appears  that  tbe  Jury 
must  have  misunderstood  or  misapplied  the 
law  as  to  constructive  notice  of  the  defective 
step.  Tbe  court,  in  effect,  Instructed  that 
the  company  was  not  chargeable  with  con- 
structive notice  "unless  the  defects  were  of 
Bucb  a  nature,  and  bad  existed  for  such  a 
length  of  time,  that  they  should  have  been 
discovered  and  remedied  by  tbe  defendant." 
The  Jury's  answer  as  to  the  length  of  time 
was  no  more  than  a  conjecture.  If  they 
could  not  approximate  the  duration  of  the 
defect,  they  could  not  intelligently  find  that 
It  had  existed  so  long  that  It  should  have 
been  discovered  and  remedied  by  the  rail- 
road company.  As  was  snid  In  Railroad  Co. 
V.  TIndall,  supra :  "A  finding  of  negligence 
cannot  rest  on  mere  conjecture." 

On  account  of  this  finding,  the  verdict 
must  be  set  aside,  tbe  Judgment  reversed, 
and  the  cause  remanded  for  a  new  trial.  All 
the  Justices  concurring. 


(73  Kan.  968) 

HONOB  et  al.  v.  SCETRAM  et  al. 
(Supreme  Court  of  Kansas.   April  7,  1906.) 

1.  EXBCtJTION— SUPPLEMENTABT  PBOCEBDINQ— 

Pbobate  Court— Review. 

In  a  proceeding  In  aid  of  execntion  the 
probate  judge  acts  as  a  subordinate  officer  of 
the  district  court  from  which  the  execution  is 
issued,  and  in  the  supervision  of  the  probate 
judge's  action  the  court  ezercim  orii^nal,  rather 
than  appellate,  Jarisdictlott. 

[Ed.  Note. — For  cases  In  point,  see  vol.  21, 
Cent  Dig.  Execution,  9  1097.] 

2.  Appeai^IIabmless  Ebbob. 

Where  auch  supervision  was  invoked  by 
what  was  termed  a  'iKtition  in  error,"  and  the 
court  save  such  consideration  to  the  proceed- 
ings of  the  probate  judge  as  would  have  been 
given  on  a  formal  application,  it  cannot  ha 
held  that  its  action  was  void  or  that  any  one 
was  prejudiced  by  the  Informality. 
&  EbEBCCTION— SUPPLBICBNTABT  PBOCKSniHOa. 

An  abstract  of  a  judgment  of  a Jyatice  of. 
the  peace*  duly  filed  in  the  dis 
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A  aufficient  barit  for  •  proceeding  in  aid  of 
execution.  . 

[Ed.  Mote. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Execution,  f  1093.] 

4.  PBinCIFAI,    AMD    SUBETT  —  SOBBOOATIOH— 

COKTBIBIJTION. 

Under  section  480  of  the  Civil  Code  a 
inirety  who  has  paid  a  Judgment  may  have  the 
ben«Bt  of  8uch  judgment,  not  only  to  compel 
repayment  from  the  principal,  but  also  to  en- 
force contribution  against  other  sureties  jointly 
liable  with  him  on  the  judgment. 

[Ed.  Note. — For  cases  in  point,  aee  toI.  40, 
Cent.  Dig.  Principal  and  Snrety,  H  524,  60S.] 

B.  Judgment— Satisfactioh—Absighmbnt  of 
Jddomekt. 

The  payment  of  such  judgment  by  one  of 
the  sureties  against  whom  it  was  rendered,  and 
the  taking  of  an  assignment  of  the  judgment 
io  hlnuKlf,  did  not  operate  aa  a  satisfaction  of 
the  jn^ment  against  the  other  judgment  debt- 
ors. 

6.  EZBOUTJON— SOPPX-EUENTABT  PbOCEEDINOS. 

While  the  rights  of  third  parties  as  to  the 
ownership  of  assets  sought  to  be  subjected  to 
the  payment  of  a  judgment  cannot  be  finally 
determined  in  this  summary  proceeding,  the 
mere  fact  that  property  is  in  the  hands  of 
others  than  the  judgment  debtor,  or  that  a 
colorable  dispute  as  to  the  owneralup  arises, 
does  not  deprive  the  judge  of  power  to-proceed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Execution,  S  1149.] 

7.  Saue— Obdeb— Res  Judicata. 

A  third  person,  subpoenaed  as  a  witness 
and  who  gives  testimony  in  such  a  proceeding, 
but  who  IS  not  made  a  party  to  it,  and  who 
did  not  intervene  to  claim  the  property,  is  not 
bound  by  the  order  of  the  judge,  and  may 
thereafter  In  an  appropriate  action  litigate  his 
rights  to  such  property. 

[Ed.  Noteu — ^For  cases  In  point,  see  vol.  21, 
Cent  Dig.  Execution,  |  1167.] 

8.  SAMB— SUPPLBMENTABT  PeOCEEDINQS. 

The  failure  of  the  judgment  debtor  to 
appear  and  give  testimon;^  in  the  proceeding 
does  not  preclude  the  examination  of  other  wit* 
nesses,  nor  prevent  the  judge  from  making 
such  order  as  the  testimony  produced  will  war* 
rant. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Butler  County; 
G.  P.  Aikman,  Judge. 

Proceedings  by  Charles  Scbram  and  others 
against  S.  A.  Honce  and  others.  Judgment 
for  plaintieCs,  and  defendants  bring  error. 
Affirmed. 

N.  A.  Ye&ger,  for  plalntlfiTs  In  error.  T.  A. 
Kramer,  for  d^raidants  In  error. 

JOHNSTON,  0.  7.  This  was  a  proceeding 
In  aid  of  execution.  Joseph  S.  Bogle  gave  a 
promissory  note  for  borrowed  money  and 
procured  bis  broths,  Jobn  P.  Bogle,  and  also 
Charles  Scbram  and  B.  H.  Ilntchins,  to  sign 
the  note  as  sureties.  Default  was  made  In 
the  payment  of  the  note,  and  on  May  16, 1891, 
jndgment  was  obtained  before  a  Justice  of 
the  peace  against  the  principal  and  the  sure- 
tlea.  For  hia  own  protection,  the  surety 
Scbram  paid  the  Judgment  and  took  an  as- 
signment of  It  An  abstract  of  the  judgment 
was  filed  In  tbe  district  court  and  several 
exeoutloos  were  Issued  without  substantial 
results.  On  October  13,  1003,  Scbram  In- 


stttnted  this  proceeding,  and  an  order  was  is- 
sued by  tbe  probate  Judge  requiring  both  of 
the  Bogles  to  appeu  and  answer  concerning 
property  of  tbelrs  wblch  might  be  subject  to 
tbe  payroll  of  tbe  Ji^lgm«tt  In  that  con- 
nection a  Bubpcma  duces  tecum  was  issued, 
directed  to  S.  A.  Honce^  a  daughter  of  Jobn 
P.  Bogl^  and  to  Chris  Wirth,  under  wblcb 
S.  A.  Honce  produced  a  note  for  $300.  exe- 
cuted by  Wlrth.  On  the  part  of  Scbram  tt 
was  <dalmed  that  tbis  note  was  the  property 
of  Jobn  P.  Bogle,  while  Mrs.  Honce  stated 
that  It  bad  been  i^ven  to  her  by  her  fattier 
for  serrlces  roidered.  After  a  hearing,  tbe 
probate  judge  found  that  tbe  note  and  in- 
debtedness was  tbe  property  of  Jolm  P.  Bogle, 
and  to  corer  It  up,  and  to  prerent  Scbram 
from  collecting  a  abare  of  the  judgment  from 
him,  he  bad  attempted  to  transfer  the  note 
and  Indebtedness  to  his  daughter,  M ra.  Honc^ 
and  that  tlie  transfer  was  without  considera- 
tion and  fraudulent  An  order  was  made  tij 
the  Judge  appointing  a  receiver  and  direct* 
Ing  him  to  take  cbai^  of  and  collect  tbe  note 
and  apply  tbe  proceeds  upon  the  Bo^e  Judg- 
ment Tbe  probate  Judges  who  had  obtelned 
possession  of  the  note  under  the  subpoena 
duces  tecum,  delivered  it  to  the  recover.  Bx- 
c^tlons  were  taken  to  the  rulings  of  tbe  pro- 
bate judge,  a  transcript  of  the  proceedings 
made,  and  tbe  matter  was  taken,  before  tbe 
district  court  upon  what  Is  designated  aa  a 
**petItIon  In  error."  Scbram  moved  to  dis- 
mlBS  tbe  proceeding  for  lack  of  Jurisdiction 
in  the  disblct  court,  on  tbe  theory  that  a 
proceeding  in  rarer  is  not  warranted  in  sncb 
case&  The  district  court  denied  the  motion, 
reviewed  tlie  proceedings  before  the  probate 
Judge,  and  snstolned  his  rullngSL  John  P. 
Bogle  died  after  the  proceedii^  was  begun, 
and  the  administrator  of  his  estate,  as  well 
aa  bis  danghta*,  S.  A.  Honce,  complain  of  tbe 
rulings  of  the  district  court  In  a  cross- 
petition  In  error,  Scbram  also  complains  of 
the  refusal  of  tbe  district  court  to  dismiss  tbe 
proceeding. 

In  a  proceeding  In  aid  of  execution,  tbe 
jurisdiction  of  the  district  court  to  review  and 
revise  the  action  of  the  probate  Judge  la 
original  rather  than  appellate.  "While  tbe 
proceedings  were  had  before  the  probate 
judge,  they  were  not  an  exercise  of  probate 
Jurisdiction,  nor  was  a  record  of  them  re- 
quired to  be  kept  in  the  probate  court  The 
Judge  was  exercising  Judicial  functions  in  a 
case  In  the  district  court,  and  was  in  fact  act- 
ing as  a  subordinate  officer  of  that  court,  and 
under  Its  supervisory  control."  Bowerso<^v. 
Adams,  55  Kan.  68u,  41  Pao.  971;  Young  v. 
Ledrick,  14  Kan.  02;  The  White  Sewing 
Machine  Co.  v.  Walt,  24  Kan.  136 ;  Civ.  Code, 
g  499.  The  proceeding,  being  In  the  district 
court,  Is  of  course  subject  to  Its  supervision. 
Although  Irregularly  brought  to  its  attention 
the  court  had  Jurisdiction  to  gamine,  and.  If 
necessary,  to  correct  the  proceedings  of  its 
subordinate  officer.  That  Jurisdiction  was 
Invoked,  and  a  bearing  bad  upon  a  full  tran- 
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■cript  of  the  proceedings.  The  considera- 
tion of  the  court  was  Babstantlallr  what  It 
would  have  been  If  It  had  been  Invoked  hj 
an  OTdinax?  application,  and,  that  Mng  trne^ 
the  name  of  the  paper  hy  which  Its  jarladlc* 
tlon  was  Invoked  la  not  very  mat^L  The 
transcript  presented  the  doings  of  the  pro- 
bate taOge  more  folly  than  if  the  require- 
moite  of  tbe  Co6»  bad  hem  strictly  followed. 
It  proTldes  that  "Uie  judge  shall  reduce  all 
his  orders  to  writing  which,  together  wltb  a 
mlnnte  of  his  proraedlngs,  signed  by  himself* 
shaU  be  filed  with  the  clerk  of  the  conrt,"  etc. 
Civ.  Code,  i  40l>.  Since  the  court  snpariaed 
the  proceedings  of  the  probate  judge  substan- 
tially as  if  there  had  been  a  fcwmal  presenta- 
tion it  cannot  well  be  said  that  ito  action  la 
void,  mr  that  anyone  suffered  pr^tidlce  by 
reason  of  the  hiformallty. 

On  the  other  side  It  Is  Insisted  that  as  a  full 
transcript  of  tbe  judgment  of  the  justice  of 
the  pw»  was  not  filed  in  the  district  court 
thwe  was  no  basis  for  the  proceeding.  An 
abstract  of  the  jtidgment  is  snfflcloit  When 
an  abstract,  such  as  is  prescribed  in  section 
IIB  of  the  Jmtlce  Code^  Is  filed  In  the  dis- 
trict court,  the  judgment  Is  subject  to  the 
same  rules,  and  has  the  same  force  within 
tlie  county,  aa  though  original^  rendered  in 
the  district  court  Treptow  t.  Buse,  10  Kan. 
170 ;  Bahm  t.  Bosses,  28  Kan.  528.  Where  a 
Judgmeat  Is  to  be  transferred  from  ooa 
conn^  to  another  a  different  rule  applies 
and  tlie  transcript  of  the  journal  entry  of 
judgment  ia  reanlred.  The  distinction  be- 
tween sndi  a  transfer  and  the  filing  of  an 
abstract  within  the  county  Is  pointed  out  and 
the  reasons  given  tb«%for  in  Hubbard  t. 
Jones.  61  Kan.  722,  60  Pac.  743. 

The  contention  that  Scbram  was  not  enti- 
tled to  the  benefit  of  the  judgment  to  oifbrce 
contribution  frran  his  co-surety  cannot  be  sns- 
tained.  Under  section  48p  of  the  Civil  Code, 
a  surety  who  has  paid  a  Judgment  may  Iiave 
the  benefit  of  each  judgment,  not  only  to  com- 
pel repayment  from  the  principal,  but  also  ta 
eaforce  contribiitl<m  against  any  one  Jointly 
liable  with  him  on  tlie  Judgment.  In  such  a 
case  a  new  proceeding  would  be  wholly 
siqierflnons.  The  assignment  of  the  judg- 
ment; when  It  was  paid  by  Schram,  was  en- 
tered on  the  dodket  and  embraced  in  the  ab- 
stract of  the  judgment  which  was  filed  in  the 
district  conrt  Tlte  assignment  did  not  oper- 
ate as  a  satisfaction  of  the  judgment  as 
against  the  other  judgment  debtors,  and  un- 
der it,  and  the  notice  which  the  entiy  affordr 
ed,  Schram  was  oititled  to  enforce  contrlbu- 
tlon  against  his  co-surety.  Bogle.  Harris  v. 
Frank,  29  Kan.  200;  Williams  v.  Riehl,  127 
GaL  366,  BO  Pac.  762,  78  Am.  8t        60;  17 

Oyc^4io. 

There  is  a  contention  that  tlie  Judgment 
had  not  lieen  kept  alive,  and  was  tiierefore 
not  enforceable.  Tlds  Is  based  on  tlie  dis- 
credited Uieory  that  no  execution  was  issued 
on  Hay  11, 1896.  l!1ie  »try  on  the  Judgment 
dodtet  was  tliat  on  the  date  named  a  praecipe 


for  execution  was  filed  and  an  execution  is- 
sued. That  executimi  appears  to  have  been 
lost;  but  there  is  ample  testimony  that  it  was 
'in  tact  issued,  placed  in  the  hands  of  the 
sheriff  and  that  he  returned  tlie  writ  unsat- 
isfied. The  oral  proof  of  this  tact  is  snp- 
plemented  by  an  entry  on  the  docket  of  Jme 
2,  1896,  that  the  aecutlon  was  returned,  en- 
twed,  and  filed,  and  liiat  It  was  unsatisfied. 

It  is  mat  ccmtatded  that  the  Judge  bad  no 
power  over  8.  A.  Honc^  who  was  only  a  wit- 
ness, and  that  his  order  can  have  no  binding 
effect  nptm  her.  or  uptm  Wirth,  who  owned  the 
inqwunded  debt  The  Judge  did  have  power 
to  intiaire  whether  tlie  debt  was  an  asset  of 
John  P.  Bogle,  and,  that  being  found,  to  or- 
der the  aiq^llcation  of  it  to  the  payment  of 
13m  Judgment  The  note  bad  been  placed  in 
the  custody  ot  the  judge,  and,  so  far  as  ap- 
peals, it  was  surrendered  without  objectlmi. 
If  she  had  refused  to  yield  possession,  or 
bad  Intervoied  as  a  party  and  claimed  own- 
ership of  the  note,  the  Judge  would  probably 
have  declined  to  proceed  furtlier  until  the 
dispute  as  to  ownership  had  been  settled. 
It  is  ime,  as  cmitended,  that  an  ultimate  de- 
termination of  a  disputed  ownership  of  prop- 
erty or  of  Ind^itedness  cannot  be  made  in 
this  summary  proceeding,  and  especially  in  a 
case  where  the  claimant  Is  not  a  party  to  tlie 
proceeding.  However,  ttie  mere  fact  that  an 
asset  Is  In  tbe  hands  of  another  than  the 
judgment  d^itor  does  not  preclu^  the  appli- 
cation of  it  to  the  payment  of  the  jtidgment 
The  statute  provides  that  ttie  judge  may  or- 
der the  application  of  any  property  of  the 
Judgment  debtor  not  exempt  by  law  which  la 
In  the  hands  of  any  other  person  or  corpora- 
tion, or  whidi  may  be  due  to  the  Judgment 
debtor,  upon  the  judgment  and  may  enforce 
the  order  by  contempt  proceedings.  Civ.  Code, 
I  490.  We  have  no  statute,  as  do  some  of  the 
states,  providing  tliat  a  dispute  as  to  title  or 
ownership  ends  the  inquiry;  and  the  statute 
would  not  be  very  Elective  If  every  dlq^ute, 
colorable  or  otherwise,  terminated  the  pro- 
ceeding. The  statute  is  intended,  hovrever, 
to  include  raily  pn^rty  of  the  judgment 
debtor,  and  Is  not  operativa  upon  tlie  pr^ 
erty  of  third  persons,  and  a  [ffoceeding  under 
it  can  never  conclude  the  rlghtt  of  third 
parties  where  there  Is  a  substantial  dispute 
as  to  title  or  ownership  by  such  parties.  A 
refusal  to  surrender  the  note  might  have 
made  necessary  an  action  by  ttae  receiver  of 
the  court  to  obtain  possession  of  and  collect 
the  note,  but  there  was  no  refusal  dot  any  In- 
tervoitlon  by  Mrs.  Honce>  She  was  not  a 
parly  to  the  proceeding,  and  her  right  to  the 
note  is  not  concluded  by  the  action  of  the 
judge.  She  was  a  witness  and  was  brought 
Into  court  by  the  compelling  force  of  a  sub- 
poena, hut  this  did  not  make  her  a  party  nor 
give  her  a  day  In  court  The  jud^  in  this 
case  has  found,  nvtm  what  appears  to  be 
sufflcieat  evidence,  that  tiie  Indebtedness  of 
Wlrth  was  due  to  Bogle,  and  tKerefore  the  or- 
der of  application  is  not  without  sqpport 
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The  order,  however,  Is  not  binding  upon  a 
third  party  like  Mrs.  Honce,  and  If  there  Is 
a  real  dispute  as  to  the  ownership  of  the  as- 
set she  is  entitled  to  a  trial  In  accordance 
with  the  regular  forms  of  law. 

The  fact  that  John  P.  Bogle  did  not  give 
teetimbny  before  the  Judge  does  not  Invali- 
date  the  order.  The  statute  contemplates 
that  other  witnesses  may  be  examined  and 
that  the  order  of  the  Judge  shall  be  based  up- 
on the  whole  testimony  submitted  In  the  pro- 
ceeding. The  absence  of  the  judgment  debt- 
or, which  In  this  case  it  is  said  was  due  to 
his  illness,  does  not  defeat  the  proceeding. 
State  V.  Downing,  40  Or.  809,  58  Pac.  86a 
66  Pac.  917.  We  think  the  probate  Judge 
had  Judicial  authority  to  make  the  inquiry 
and  order  of  application,  that  there  is  evidence 
to  support  his  order,  and  that  be  correctly 
measured  the  llablll^  of  John  P.  Bi^le  as 
co-surety. 

The  Judgment  wUl  be  affirmed.  All  tlie 
JttsUces  concurring. 


(78  Kan.  tff ) 

DTNEBN  T.  OLSON. 
{Supreme  Court  of  Kansas.  April  7,  1000.) 

1.  JUSTICEa    OP    THE  PEACE— JTIBISniCTl ON— 

PoBcinLK  Detainer— Evidence. 

A  justice  of  the  peace  in  an  action  of 
forcible  detainer  may  receive  evidence  of  title, 
legal  or  equitable,  whom  such  evidence  is  neces- 
sary to  determine  the  question  of  [WBsessioD. 

2.  Saice. 

It  was  provided  In  a  written  contract  that 
the  grantor  uereln  would  convey  to  the  grantee 
certain  real  estate  upon  payment  by  him  of 
the  parcbftse  price  as  stipulated.  On  the  part 
of  the  grantee  It  was  a^eed  that  he  would 
make  aach  payments,  or,  m  case  of  failure  so 
to  do,  wonld  retnm  the  poneaaion  of  the  prem- 
iaea  to  the  grantor  immediately.  Afterwards  the 
grantee  made  such  default  as,  under  the  con- 
ditions of  the  contract,  terminated  his  right 
of  possession.  The  grantor  then  commenced  an 
action  of  forcible  detainer,  before  a  justice  of 
the  peace,  to  recover  posseBsion  of  the  property. 
In  such  action,  it  appeared  by  the  stipulations 
of  the  parties  thereto  that  such  default  had 
occurred.  Tbe  defendant  did  not  claim,  and  it' 
did  not  appear  ttiat  he  had  .any  legal  or  equitable 
right  In  the  premises.  Held,  that  the  justice 
of  the  peace  had  jurisdiction  to  hear  and  deter- 
mine such  action. 
(Syllabus  by  the  Court) 

Brror  from  District  Court,  Saline  County; 
Bt  R*  Rees,  Judge. 

Action  by  John  Olson  against  John  J. 
Dlneen.  Judgment  for  plaintiff  before  a 
justice  was  affirmed  In  tbe  district  court,  and 
defendant  brings  error.  Affirmed. 

This  is  an  action  of  forcible  detainer.  It 
was  commenced  before  a  Justice  of  the  peace, 
and  tbe  plaintiff  recovered  Judgment.  The 
defendant  appealed  to  the  district  court, 
where  the  plaintiff  again  recovered  Judg- 
ment, and  the  defendant  brings  tbe  case  here 
for  review.  The  case  was  tried  each  time 
upon  an  agreed  statement  of  facts  as  follows: 
**<1)  That  John  J.  Dlneen  went  Into  posses- 


sion of  the  9.  E.  U  of  section  5,  township  16, 
range  5,  Saline  county,  Kansas,  April  14, 
1900.  under  contract  with  the  Union  Pacific 
Land  Company,  the  owner  of  said  land.  A 
copy  of  said  contract  It  attached  to  this 
agreed  statement,  marked  'Exhibit  A,*  and 
made  a  part  hereof.  (2)  That  at  the  time 
said  Dlnew  went  into  possession  be  made  a 
payment  of  $168,  as  shown  by  the  contract 
above  referred  to,  and  that  on  April  19. 1901, 
he  made  the  Interest  payment  of  ¥90.72, 
which  was  due  on  April  14.  1901;  that  after 
April  19,  1901,  Dlneen  made  no  farther  pay- 
ment of  either  principal  or  interest  <3)  That 
demand  was  made  of  Dlneen  by  the  Union 
Pacific  Land  Company  for  the  payments 
which  fell  due  April  14,  1902,  and  AprU  14, 
1903,  hut  the  same  were  never  made  nor 
tendered,  nor  did  the  Union  Pacific  Land  Com- 
pany waive  any  of  tbe  conditions  of  the  con- 
tract regarding  payment  (4)  That  on  Janu- 
ary 21,  1904,  forfeiture  notice  was  duly 
served  on  Dlneen.  A  copy  of  said  notice 
with  copy  of  tbe  affidavit  of  service  Is  at- 
tached to  tbls  agreed  statement,  marked 
'Exhibit  B,'  and  made  a  part  hereof.  (5) 
March  14,  1904,  John  Olson  bought  this  land, 
under  contract  with  the  Union  Pacific  Land 
Company,  for  $2,000,  paying  $200  down.  A 
copy  of  said  contract  is  attached  to  this 
agreed  statement  of  facts,  marked  'Exhibit 
C  and  made  a  part  hereof.  (6)  Dlneen  re- 
fuses to  deliver  possession  of  said  land  to 
Olson,  and  has  put  in  a  crop  on  said  land 
since  the  sale  of  tbe  land  to  Olson  and  de- 
maud  by  Olson  of  Dlneen  for  possession  of 
the  same.  (7)  On  May  2,  1904,  Olson  duly 
served  on  Dlneen  tbe  notice  required  by  stat- 
ute, before  commencing  the  action  of  forcible 
detention.  (8)  May  16,  1904,  this  action  was 
commenced.  (9)  The  amount  involved  is 
over  $100,  exclusive  of  costs.  (10)  Addi- 
tional evidence  not  Inconsistent  with  the 
foregoing  agreed  statement  may  be  Intro- 
duced by  either  party  upon  tbe  trial  of  the 
case." 

The  contract  (Exhibit  A)  so  far  as  neces- 
sary Is  as  follows: 

"This  agreement,  made  this  14th  day  of 
April,  A.  D.,  1900,  between  the  Union  Pacific 
Land  Company,  as  party  of  the  first  part 
and  J.  J.  Dlneen,  of  the  county  of  Douglass 
in  the  state  of  Nebraska,  the  party  of  the 
second  part  wltnessetb:  That  tbe  Union 
Pacific  Land  (Company,  for  and  in  considera- 
tion of  the  payment  to  It  of  the  sum  of 
one  hundred  sixty-eight  ($168.00)  dollars  on 
the  delivery  thereof,  the  receipt  whereof,  is 
hereby  acknowledged  and  la  consideration  of 
the  covenants  and  agreements  of  the  party 
of  the  second  part  hereinafter  written,  sub- 
ject however  to  the  exceptions,  reservations 
and  conditions  hereinafter  written,  has 
agreed  to  sell  to  said  party  of  the  second 
part  tot  the  sum  of  sixteen  hundred  eighty 
($1,680.00)  dollars  and  upon  the  strict  exact 
and  punctual  performance^  by  the  said  party 
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of  fibe  Bocond  part,  of  each,  every  and  all  of 
ttw  oniTenaiits  and  agreements  on  bis  part 
braein  written  and  by  Mm  to  be  kept  and 
peiffffmed  and  subject  also  to  the  exceptions, 
roBOrratlong  and  conditions  below  wrlttou 
to  make  and  deliver  at  ttae  office  of  its  land 
department  at  Omaba,  Nebraska,  upon  liie 
surrender  of  tbls  agreoneat  by  the  said  party 
of  the  second  part,  a  good  and  sufficient  deed 
with  the  ordinary  corenanta  of  warranty, 
omiTeying  to  said  party  of  the  second  part 
in  fee  simple  the  f(dlowing  described  real 
estate,  to  wit:  [Here  follows  description  of 
land.]  In  om^eratlon  whereof,  the  said 
party  of  the  second  part  has  and  does  her^y 
covenant  and  agree  to  and  with  the  party  of 
the  first  part: 

"First  To  pay  to  it  at  the  office  of  the 
local  treasurer  of  the  Union  Pacific  Land 
Company  in  C^naha,  Nebraska,  as  the  re- 
mainder  of  tiie  price  of  said  land,  the  gross 
sum  of  fifteen  hundred  twelve  (|1>512)  dollars 
with  interest  thereon  on  the  several  dates 
and  In  the  sevoal  amounts  as  foltows: 

Day  Ho.  Teur  Prln.  Int.  Amt 

Fint  pBrmsnt      »th  April  im  990.72  $  90.72 

Second  parmflBt    14th  April  1902  (IGS  90.72  268.72 

Third  paTmeot     14th  April  1903  I6S  80.64  148.64 

Fourth  pATmeiit    14th  April  1904  168  70.68  23S.56 

FIRh   parment      14th  April  1906  168  60.48  228.48 

Sixth  parment      14tb  April  1906  160  GO  40  218.40 

Serenth  parment  14th  ApHl  1907  168  40.32  208  32 

Xlsbtli  parment    14tb  April  1W8  108  30.24  198.24 

Ninth  parment     14th  April  IW  168  20.76  188.U 

Tentlt  parment     Uth  April  lUO  168  10.08  178.0S 

"Second.  To  pay,  at  the  time  when  by 
law  tbe  same  becomes  due  and  payable  to  the 
proper  collecting  officer,  all  taxes  and  assess- 
ments  (special  or  general),  which  may  be 
lawfully  levied  or  assessed  upon  or  against 
said  laods  (including  any  such  taxes  or  as- 
sessments levied  for  or  during  the  year  1900 
or  subsequent  years). 

"Third.  That  all  improvements  placed  up- 
on said  premises  sball  remain  thereon,  and 
sliall  not  nor  any  part  thereof  be  removed  or 
destroyed  until  final  payment  for  said  land, 
that  he  will  punctually  pay  said  sums  of 
money  above  specified  as  each  of  the  same 
becomes  due. 

"Fourth.  That  time  and  punctuality  are 
material  and  essential  ingredients  In  this 
contract  And  in  case  the  second  party  shall 
fall  to  make  the  payments  aforesaid,  and 
each  of  them,  punctually  and  upon  the  Strict 
tonus  and  times  above  limited,  and  likewise 
to'  perform  and  complete  all  and  each  of 
tbe  covenants  and  agreements  aforesaid, 
strictly  and  literally  without  any  failure  or 
default  then  this  contract  so  far  as  It  may 
bind  said  first  party,  shall  become  utterly 
null  and  void  and  all  rights  and  interest 
hereby  created,  or  then  existing,  In  favor  of 
the  second  party,  or  any  one  claiming  under 
him,  shall  utterly  cease  and  determine,  and 
tbe  right  of  possession,  and  all  equitable  and 
legal  Interests  in  the  premises  hereby  con- 
tracted, with  all  the  improvements  and  ap- 
purtenances, shall  revert  to,  and  revest  in, 
said  first  party  without  any  declaratioa  of 


forfeiture  or  act  of  re-oitry  or  any  other 
act  by  said  first  party  to  be  performed,  and 
without  any  right  of  second  puty  ot  re- 
clamation or  compensatlfHi  for  moneys  l«ld 
or  services  performed,  as  absolutely,  fully 
and  perfectly  as  If  this  contract  had  never 
been  madew  The  said  party  of  the  first  part 
shall  have  the  right,  Imediately  upon  the 
failure  on  the  part  of  13ia  sectmd  party  to 
comply  with  the  covenanto  and  agreemente 
hexeXn  written,  or  any  part  liiereof,  to  ent» 
vpoa  the  land  aforesaid,  and  take  immediate 
possession  thereof  without  process  of  law, 
togethiv  with  tbe  Improvementa  and  appur- 
tenances there  unto  belonging.  And  the  sold 
party  of  the  second  part  covffliante  and  agrees 
that  he  will  surrender  unto  the  said  par^, 
of  the  first  part  the  said  land.  Improvements, 
and  appurtenances,  without  delay  or  hinder^ 
ance,  and  no  court  shall  relieve  the  party 
of  the  second  part  upon  failure  to  comply 
strictly  and  literally  with  tbls  etmtract 

rrifth.  That  no  assignment  of  .this  ccm- 
tract,  or  of  the  premises  herein  described, 
shall  he  valid  unless  the  same  be  made  with 
tbe  wrlttui  consent  of  tbe  party  of  the  first 
part  and  snch  consent  and  assignment  be 
Indorsed  hereon,  and  that  no  agreements  or 
conditions,  or  relations  between  the  party 
of  the  second  part  and  his  assignee,  or  any 
oUier  prason  acquiring  tlUe  or  interest  from 
or  through  ttiem,  or  elth»  of  them  shall 
pre<dude  the  party  of  the  first  part  from  the 
right  to  convey  the  premises  to  the  party  of 
the  second  part,  or  his  assigns,  on  the  sur- 
render of  this  agreement  and  the  payment 
of  the  unpaid  portl(Ki  of  the  purchase  money 
which  may  be  due  to  the  party  of  the  flrrt 
part 

"And  it  is  forthK  expressly  agreed  that 
any  cmsent  which  may  be  glvoi  to  the 
assignment  of  this  contract,  or  recognltlov 
thereof  by  the  party  of  the  first  part  ahatl 
not  exempt  the  original  purchaser  from  any 
of  his  liabilities  under  this  contract  but  the 
same  shall  thereafter  continue  In  full  force. 
And  it  Is  further  covenanted  &nd  agreed 
that  If  said  second  par^  shall  make  default 
to  the  payment  of  principal.  Interest  or  taxes, 
ot  shall  make  default  in  the  performance  of 
any  of  the  covenanta  and  agreements  on  his 
part  herein  spedfled,  the  said  party  of  the 
second  part  shall  then  be  deemed  to  have 
been  from  tbe  beginning  the  tenant  of  the 
party  of  the  first  part,  and  the  tenancy  of 
said  second  party  shall,  upon  the  default  In 
the  performance  of  any  of  the  covenants  and 
agreements  by  him  herein  agreed  to  be  kept 
and  performed,  cease  and  determine,  without 
any  notice  by  the  party  of  the  first  part  of 
the  termination  of  said  tenancy;  and  the 
said  party  of  the  second  part  hereby  waives 
any  notice  of  the  termination  of  said  tenancy 
and  agrees  Immediately  upon  such  default 
as  aforesaid  to  quit  said  pranises  and  deliver 
possession  of  the  same  to  said  par^  of  the 
first  part^  and  that  thweup<Hi  said  party  of 
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fbe  flnt  part  may  treat  the  Bald  party  of  the 
Becond  part  ai  a  tenant  holding  oster  and  at 
sufferance  and  may  at  once  proceed  against 
Bald  second  party  by  Bummary  action  of 
forcible  detainer  to  recoTer  posseaslon  of 
said  premises. 

"It  is  further  mutually  agreed  and  under- 
stood that  In  case  of  such  default,  all  pay- 
ments of  principal,  interest  and  taxes  and  ali 
improvements  made  upon  said  lands  by  the 
party  of  the  second  part  shall  be  deemed  and 
held  to  have  been  payments  of  rent  for  the 
use  and  occupation  of  said  property  during 
the  occnpancy  thereof  by  said  party  of  the 
second  part  as  aforesaid  and  that  the  said 
party  of  the  second  part  shall  not  have 
relief  In  any  court  of  law  or  equity  in  re- 
spect to  any  payments  made  under  thia  eon- 
tract  or  any  Improvonents  made  upon  said 
lands." 

The  contract  to  Olson  was  the  same  as  the 
one  to  Dineen,  ac^t  that  be  was  to  pay 
91^800,  in  annual  payments  of  |200  and 
Interest 

The  notice  (Bxblbit  B)  reads: 

"The  Union  I^clflc  Land  Conqiany,  Oma- 
ha, Nebr.,  Not.  28,  1903.  To  J.  J.  DIneen, 
BroofcTlll^  Kansas:  The  pn^pwty  herein- 
after described  having  been  sold  by  tb^ 
Union  Padflc  land  Company  under  contract, 
now  standing  on  the  records  of  said  company 
in  the  name  of  J.  J.  DIneen,  to  wit:  South- 
east quarter  of  section  five  (5),  township 
sixteen  (16),  south  of  range  five  (6),  west, 
of  the  state  of  Kansas,  contract  numbered 
ft08  B.  April  14, 1900.  Yon  are  hereby  noti- 
fled  that  default  hwi  been  made  by  the  holder 
of  said  contract,  in  the  payment  of  the  defer- 
red InstaUmoits  hwetofore  due  and  payable 
vnder  the  terms  of  said  contract,  and  that  he 
has  likewise  failed  to  perform  and  complete 
ftll  and  each  of  the  covenante  and  agree- 
ments <m  his  part  to  be  kept  and  performed 
as  In  said  contract  spedfled,  and  that  because 
of  snch  default  and  failure  to  keep  and  per- 
form the  said  covenants  and  agreements,  the 
said  contract  has  become  null  and  void  In 
accordance  with  the  provisions  therein  con- 
tained, and  all  rights  and  Interest  thereby 
created  or  existing  in  favor  of  the  said  pur- 
chaser or  any  one  claiming  under  him  have 
litteriy  ceased  and  determined.  Ton  are 
further  notified  tiiat  the  Union  Pacific  Land 
Company  has  elected  to,  and  does  hereby, 
declare  said  c<mtract  forfeited  and  canceled. 
The  Union  Pacific  Land  Company,  by  B.  A. 
HcAllaster,  OKieral  Manager." 

David  Ritchie  and  G.  M.  Holmqulst,  for 
plaintiff  in  error.  N.  H.  Loomis,  R.  W. 
Blair,  and  H.  A.  Scandrett,  for  defendant  in 
error. 

ORATES,  J.  (after  stating  the  facts) .  The 
plaintiff  in  error  insists  tiiat  his  contract  with 
the  railroad  company  is  not  a  lease,  but  a  con- 
tract fbr  the  purchase  of  real  estate,  and 
therefore  the  Justice  of  the  peace  before 


whom  the  action  was  commenced  did  not  have 
Jurisdiction  of  the  subject-matter  involved  in 
the  suit  The  claim  In  this  respect  la  clearly 
and  tersely  stated  In  his  brief  as  follows: 
"As  to  whether  the  above  and  forcing  con- 
tract Is  a  contract  of  purchase  or  a  contract 
of  lease  depends,  as  we  believe,  the  correct- 
ness or  Incorrectness  of  the  ruling  of  the  dis- 
trict court  in  this  case.  It  seems  to  us  that 
it  is  clearly  a  contract  of  purchase  and  not 
a  contract  of  lease,  and  it  cannot  be  both.  It 
must  be  one  or  the  other."  We  do  not  dean 
it  necessary  to  give  this  paper  a  name.  Its 
provisions  state  the  rights  and  duties  of  the 
parties  thereunder  and  present  the  only  quee> 
tions  to  be  considered.  Jiutlce  will  protiably 
be  better  subserved  by  treating  this  exhibit 
as  an  ordinary  written  contract  containing 
the  stipulations  and  agreements  of  the  parties 
thereto,  than  by  attempting  to  assign  It  to  a 
place  in  the  tedmlcal  clasBlficatkm  of  legal 
InstromentB,  by  determining  which  of  them  it 
most  resemblee.  The  parties  refer  to  this  pa- 
per in  their  brttfs  as  a  contract  and  f<»-  oon- 
venlence  It  will  be  so  designated  hra&  It  is 
conceded  that  whatever  right  plajntlff  In  er- 
ror may  have  to  the  poBsesd<m  of  the  land  In 
controversy  is  derived  from  thia  contract 
By  the  covenants  <tf  anch  contract  be  agreed 
that  in  cafle  of  failure  on  his  part  to  comply 
with  Its  provlslonB,  hla  right  to  the  possesaltm 
of  the  premises  would  cease  at  once,  and  all 
paymoiti  which  had  been  made  by  him  etaonld 
be  retained  as  rent  fbr  the  prior  use  of  the 
property.  The  agreed  etatonents  of  facts 
shows  that  he  failed  to  comply  with  his  agre^ 
ments  in  the  contract  April  14,  1002,  by  re- 
fusing to  make  the  payment  then  due.  He 
has  ever  since  remained  in  default  On  Jan- 
uary 21,  1904,  he  was  notified  that  the  con- 
tract was  at  an  end.  No  payment  or  offer  to 
pay  has  been  made  since  April  14,  1001. 

This  suit  was  commenced  May  16,  1904. 
The  aggregate  amount  paid  by  Dfneen  is 
$258.72.  He  had  been  In  possession  two  years 
at  the  time  of  default  When  this  suit  was 
comm^ced  he  had  been  in  [>ossession  more 
than  foar  years.  The  aggregate  amoimt  paid, 
when  applied  as  rent,  from  the  time  he  went 
into  possession  to  the  date  of  default  would 
be  less  than  80  cents  an  acre  annually,  and 
for  the  whole  period  of  occupancy  prior  to 
the  commencement  of  this  suit  less  than  40 
cents  an  acre  annually.  It  Is  not  claimed 
that  an  injustice  will  be  done  to  Dine^  by 
compelling  him  to  surrender  possession  of  the 
land,  nor  that  he  has  any  meritorious  ABteaae 
to  a  proper  action  brought  for  that  purpose. 
It  is  simply  insisted  that  he  has  a  l^al  right 
to  stay  there  until  ousted  according  to  the 
strict  letter  of  the  law.  It  may  be  conceded 
that  an  action  of  forcible  detainer  Is  strictly 
possessory  In  Its  character,  and  the  plaintiff 
must  have  a  perfect  right  to  possession  at 
the  time  the  notice  to  quit  is  given,  and  that 
when  such  an  action  is  pending  before  a  Jus- 
tice of  the  peac^  a  court  without  equitable 
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jBrisdIetloB  or  power.  It  mut  be  deteimlned 
as  an  actlOB  at  law.  KeUogg  t.  Levis,  28 
Kan.  6S6;  OOmore  t.  Astmry*  M  Kan.  883, 
6T  Fac,  SOL  But  for  the  pnrpose  of  deter- 
ndnlng  tbe  rlgbt  of  poBBeBBl(»i,  questions  of 
title,  legal  or  equitable,  may  be  Inddoitally 
considered.  Gonaway  t.  Gore^  27  Kan.  122; 
UcClaln  T.  Jones,  60  Kan.  689^  B7  Fac.  BOO. 
In  the  ease  of  Gonaway  v.  Goxe,  sniwa,  which 
waa  an  action  of  this  naturae  Justice  Biewo; 
irtw  dellTered  the  oplnltm  of  the  court,  used 
Uie  foUowlng  language:  **It  Is  true,  as  the 
court  charged  the  Inry,  tiiat  qnentkms  of 
title  are  not  to  be  litigated  In  actions  of  this 
nature.  The  qnestlon  Is  slrai^  one  of  the 
unlawful  and  forcible  disturbanoe  or  with- 
holding of  posBesslon;  and  yet;  as  we  ahall 
see  hoeafter,  eridenoes  of  title  are  ottm  pnp- 
erly  recetred  in  evidence^  and  questloos  of 
title  may  often  be  ctmsldered  and  have  an 
Important  bearing  upon  the  final  decision. 
Indeed,  cases  may  arise  under  our  statute 
where  the  plaintiff  may  rest  his  entire  right 
of  recovery  upon  mere  proof  of  title**  The 
Idalntlff  may  always  reaover  In  an  actlbn  of 
fordUe  detainer  ff  he  Is  oitltled  to  posses- 
sion and  the  defendant  has  no  legal  or  equit- 
able Interest  in  the  land.  In  the  ease  of 
DooglasB  r.  Andmsim,  28  Kan.  2X0^  it  la  held 
that  where  a  toiant  In  a  lease  stipulated  that 
iQNm  failure  to  pay  resit  the  lessor  ml^t  en> 
ter  and  take  possession,  that  upon  default, 
the  landlord  might  recorer  possession  by  an 
action  of  forcible  detainer. 

The  prOTlslons  of  the  contract  betweoi  de- 
fBBdant  and  the  railroad  company  contain 
Uw  measure  and  limit  of  tte  rights  acquired 
hy  DIneen  to  the  land  ther^  described.  He 
exprooely  agreed  by  said  contract  to  quit 
the  premises  and  deliver  back  ttte  possession 
thoeof  In  case  of  default  by  him  In  the  pv- 
fonnanoe  of  any  of  his  agrennents.  It  Is 
admitted  that  he  made  default,  and  no  cause 
or  excuse  Is  offered  therefor.  We  can  see  no 
reason  why  he  should  not  be  held  to  this 
agreemoit  Upon  the  agreed  facts,  he  has 
no  right,  legal  or  equitable^  remaining  In  said 
landa,  and  does  not  claim  to  have  His  rig^t 
to  possession  has  ended  by  reason  of  his 
own  drtlborate  contract  The  question  as  to 
whether  a  Justice  of  the  peace  has  equitable 
Jurisdiction  or  not  Is  Inmiaterlal.  as  nothing 
of  an  equitable  nature  Is  presmted  here  to 
Challoige  sud)  jurisdiction,  if  it  existed.  The 
court  was  dearly  rl^t  In  holding  that  under 
the  admitted  facte,  the  right  of  DIneen  to  re- 
main in  possession  was  at  an  ad.  If,  out- 
side of  the  question  ot  possession,  be  has 
r^ts  concerning  cn^s.  Improvement^  or  of 
any  other  nature,  th^  can  be  adjusted  In  any 
appropriate  proceeding  withont  embarrass- 
ment  on  account  of  this  Judgment  as  It  is 
not  a  bar  to  any  after  action  brought  by  either 
party.  Gen.  8t  1901,  {  6396;  Waite  v.  Teet- 
ers, 86  Kan.  004,  14  Faa  14& 

The  Judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concur. 


cn  Kan.  un 

KBBIiEB  St  si.  T.  LAUDR  et  aL   8AMB  T. 
HBILBBUN.  OAUrrMAN  et  sL  T. 
LAUBB  et  aL 
(Bttprems  Ooort  of  Kansas.  April  T,  1906;) 

1.  ^USTS— Tkstausntart  Tkost— Vuiditt. 

A  testnmentary  trust  authorized  the  trustee, 
who  was  the  husband  of  the  testatrix,  to  sell  the 
property  of  the  estate  and  invest  the  proceeds 
as  be  might  deem  best,  and  to  appropriate  so 
much  of  the  estate  to  the  edacati(m  and  main- 
tenance of  the  children  of  the  testatrix  as  the 
trustee  might  deem  necessary.  It  provided,  also, 
that  no  bond  should  be  required  of  the  trustee, 
nor  a  report  of  his  doings  to  the  court,  but 
Bhoald  have  foil  imwer  to  sell  and  dispose  of 
the  trust  property  as  his  judxment  might  dic- 
tate so  long  as  the  proceeds  should  Im  applied 
to  the  purposes  of  the  trust  Heldt  that  the 
large  discretion  vested  In  the  tmstes  did  net 
InvaUdate  the  wUL 
&  Tausrs— GoNTBOL  ov  TBUsnK. 

Notwithstanding  the  powers  and  discretion 
given  to  the  trustee  ha  Is  rabject  to  the  direc- 
tion and  control  of  a  cooit  «t  equity,  which 
will  have  full  power  to  prevent  mismanagement 
of  the  estate  and  to  correct  any  abuses  of  the 
trust. 

[Ed.  Note. — For  cases  In  point  see  voL  47. 
Cent  Dig.  Trusts,  |  231.] 

8.  PEBPETTrmaa— Tebtahentabt  Tbubt. 

A  provision  In  the  will  that  the  trust  Is 
to  terminate,  and  the  estate  vest  In  the  ttenefida- 
ries,  within  21  years,  or  within  common-law 
period,  does  not  offend  the  rule  against  the 
creation  of  perpetuities. 
4,  wrLLs—pBOBATB—Coirrnr— LnnTATioirau 

An  order  probating  a  will  determines  Its 
due  attestation,  executioif,  and  validity,  and  an 
heir  or  other  Interested  person  must  contest 
the  will,  it  at  all,  within  two  years  from  the 
time  of  probate,  unless  such  petaon  Is  under 
legal  disability. 

[Ed.  HiotEr—Vot  cases  In  point  see  voL  40l 
Gent  Dig.  Wills,  H  60O-60a] 

&  8AMB. 

A  creditor  of  an  heir,  who  clahns  that  the 
devised  property  has  passed  to  the  heir,  oc- 
cupies DO  better  position,  at  least  and  has  no 
greater  right  to  contest  the  irill  than  the  heir 

himself. 

6.  Sahb— Wm.  or  Wm— Gomseiit  or  Hus- 
band. 

A  consent  of  the  husband  that  tiw  wifS 
may  bequeath  and  devise  more  tiian  one-half 
of  her  property  is  not  to  be  regarded  as  a 
part  of  the  will,  and  it  Is  not  necessary  that  It 
should  be  admitted  to  probate. 
T.  Bams. 

The  law  does  not  require  that  such  consent 
■ball  specify  the  particular  property  which  may 
be  so  bequeathed  and  devised,  nor  that  it 
shall  parttcuiarly  designate  the  will  to  whldl 
the  consent  applies. 
(Syllabos  by  the  Court) 

Error  from  District  Court  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Jodgel 

Actions  by  B.  Laner  and  othns  against 
Isaac  Keeler  and  others,  by  Isaac  Keeler 
and  otbm  against  Benjamin  Heilbrnn,  trus- 
tee, and  JoBq;>h  Gaufttaian  and  others 
against  G.  Lauer  and  othm.  Jndgmoit  for 
plalntlffli^  and  defendants  bring  error.  AI- 
firmed. 

Several  creditors  of  Boijamln  HeUbrun 
caused  levies  of  executions  to  be  made  upon 
real  estate  in  which  it  waa  claimed  Il^Ibmn 
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bad  an  Interest,  acquired  by  Inberltaace  from 
bis  wife.  These  actions  were  brought  to  en- 
join the  sale  of  tbe  land  upon  the  executions, 
claiming  that  tbe  property  had  passed  by 
will  of  Carrie  Hellbnm,  in  whom  the  title 
bad  rested,  to  her  children.  The  following 
Is  a  copy  of  the  will: 

"I,  Carrie  Hellbrun,  of  tbe  county  of  Osage 
and  state  of  Kansas,  being  of  lawful  age  and 
of  sound  and  disposing  mind  and  memory, 
but  fully  realizing  tbe  uncertainty  of  human 
life,  do  make,  publish  and  declare  the  fol- 
lowing as  my  last  will  and  testament,  hereby 
revoking  all  former  willa  by  me  at  any  time 
heretofore  made. 

"I  give,  bequeath  and  devise  all  my  real 
and  personal  estate  of  what  nature  or  kind 
soever  to  my  husband,  Benjamin  Hellbrun, 
in  trust  for  the  sale  benefit,  behoof  and  uae 
of  my  children  that  may  survive  me.  My 
said  husband,  Benjamin  Hellbrun,  Is  to  hold 
all  of  said  property  as  trustee  only,  and  It 
Is  my  will  that  In  acting  as  such  trustee  be 
shall  not  be  required  to  give  bond  or  report 
bis  doings  In  any  court.  I  hereby  direct  that 
my  said  trustee  shall  have  full  power  to  sell 
any  real  estate  of  which  I  may  die  seized, 
and  invest  the  proceeds  or  any  part  thereof  In 
other  real  estate,  with  like  power  of  sale; 
and  I  hereby  direct  that  he  may  sell  any 
othar  property  which  may  come  Into  bis 
hands  in  such  trust  capacity,  with  power  to 
reinvest  the  proceeds  or  any  part  thereof 
with  like  power  of  sale. 

"I  hereby  direct  my  said  trustee  to  use 
and  appropriate  so  much  of  the  trust  estate 
as  may  la  h\a  judgment  be  deemed  necessary 
for  the  proper  support,  maintenance  and  edu- 
cation of  my  said  children.  It  Is  my  will 
and  I  hereby  appoint  and  constitute  my  said 
husband,  Benjamin  Heilbrun,  the  sole  trus- 
tee and  financial  agent  of  my  estate  for  the 
benefit  of  my  children,  and  in  so  doing  my 
Intention  is  not  to  hamper  bis  movements 
but  to  give  him  full  authority  to  sell  and  dis- 
pose of  any  of  the  property  as  bis  judgment 
may  dictate,  so  long  as  tbe  proceeds  are  ap- 
plied according  to  the  manner  heretofore  set 
out,  but  no  person  paying  money  or  other 
thing  of  value  in  his  stead  to  my  said  trustee 
upon  my  said  trustee's  receipt,  shall  be  liable 
to  see  to  the  application  or  be  answerable 
for  the  misapplication  or  the  new  applica- 
tion of  tbe  same. 

"The  said  trust  shall  continue  and  be  In 
force  until  my  youngest  child  sbali  have  ar- 
rived at  tbe  age  of  twenty-one  years,  at 
which  time  my  said  trustee  shall  proceed  to 
divide  the  trust  estate  in  the  manner  fol- 
lowing, that  Is  to  say:  To  each  of  my 
children  I  direct  my  said  trustee  to  give, 
pay  over  and  transfer  an  equal  portion  of 
my  trust  estate  as  it  then  shall  be  found  to 
consist  of,  to  each  child  share  and  share 
alike;  and  in  the  event  any  of  my  said 
children  shall  have  died  leaving  Issue  at  the 
time  of  said  division  of  said  estate  then  the 
said  Issue  shall  take  the  part  that  bia,  her 


or  their  parent  would  hare  taken  bad  fbej 
been  living;  It  being  my  Intention  that  only 
such  of  my  children  as  shall  be  living  at  the 
termination  of  said  trust,  and  the  living 
issue  of  such  of  my  children  as  may  have 
died  before  that  time  shall  participate  In  the 
dUtrlbutlon  of  my  said  trust  estate. 

"For  his  services  as  such  trustee  said 
Benjamin  Heilbrun  shall  be  allowed  8u<A 
sum  annually  as  it  may  require  to  compen- 
sate for  the  necessary  time  and  labor  expend- 
ed in  behalf  of  said  estate. 

"I  hereby  nominate  and  •  appoint  said 
Benjamin  Heilbrun  the  sole  executor  of  this 
my  last  will  and  direct  that  he  shall  not  be 
required  to  give  security  on  his  official  bond. 
This  will  is  typewritten  on  two  sheets  of 
paper. 

"In  witness  I  have  hereunto  set  my  hand 
tills  0th  day  of  April.  1001. 

"Carrie  Hellbmn. 

"Signed,  sealed,  published  and  declared 
said  testator,  Caroline  Hellbrun,  as  and  tot 
her  last  will  and  testament  in  the  presence 
of  us,  who,  at  her  request.  In  her  pres^ce 
and  in  the  presence  of  each  other,  have  here- 
unto subscribed  our  names  as  witnesses  this 
ninth  (9)  day  of  AprU.  1001. 

"Gustav  Wolf, 
"Jenny  Wolf.'* 

The  same  day  on  which  the  will  was  made, 
Benjamin  Heilbrun  executed  a  consent  to 
the  making  of  such  a  will.   It  reads: 

"I,  Benjamin  Heilbrun  of  Osage  county, 
and  state  of  Kansas,  of  lawful  age,  and  be- 
ing of  sound  mind  and  memory,  do  b^i'^by 
and  herein  consent  that  my  wife,  Carrie 
Hellbrun  of  Osage  county,  state  of  Kansas, 
give,  will,  l>equeath  and  devise  from  me,  the 
undersigned  Benjamin  Heilbrun,  more  than 
one-half  of  all  tbe  property  she  may  own  or 
be  entitled  to,  both  real  and  personal  at  the 
time  of  her  demise. 

"Further,  I,  the  said  Benjamin  Heilbrun, 
do  consent  that  my  said  wife  may  give,  will 
and  devise  and  bequeath  all  of  her  said 
property  of  whatsoever  kind  or  nature  to  her 
children,  or  to  any  other  person  she  may 
name,  as  her  heirs  at  law,  in  any  will  she 
may  make  and  publish,  all  to  the  exclusion 
of  any  and  all  rights  I  as  her  said  husband 
have  under  tbe  laws  of  the  state  of  Kansas. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  this  9th  day  of  April,  A.  D.  1001. 

"Benjamin  Heilbrun. 

"Signed,  sealed  and  delivered  by  said 
Benjamin  Hellbrun  as  and  for  his  consent 
given  that  his  said  wife,  Carrie  Heilbrun, 
may  give,  will,  devise  and  bequeath  her 
property  from  him,  In  the  presence  of  us, 
who,  at  bis  request;  and  in  his  presence,  and 
In  the  presence  of  each  other,  we  have  here- 
unto subscribed  our  names  as  witnesses  this 
9tb  day  of  April,  A.  D.  1001. 

"Ben  Lauer. 

"Charlie  A.  Anderson." 

The  creditors  answei-ed  and  attempted  to 
contest  the  execution  and  validity  of  the  will, 
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claiming  that  Benjamin  Hellbnm  had  an 
Interest  In  tbe  land  which  was  subject  to 
execution.  The  court  found  agalnet  the 
claims  of  the  creditors  and  enjoined  the  sale 
of  tbe  land  under  the  executions.  The 
creditors  complain. 

Bu(A  &  Spencerf  Ches.  S.  Brlggs,  and  W. 
W.  Harrey  (Overmyer  &  Qvermyer,  of  coun- 
selj.  for  plaintiffs  In  error.   Thomson,  Stanley 
&  Price.  McLau^lIn  &  Meeserley,  and  3. 
Jones,  for  defendants  In  error. 

JOHNSTON,  C.  J.  (after  stating  the 
facts).  The  title  to  the  land  sought  to  be 
subjected  to  tbe  paymrat  of  the  judgment 
against  Benjamin  Hellbmn  was  in  his  wife, 
Carrie  Heilbmn,  at  tbe  time  of  her  death. 
While  her  ownership  has  not  been  exactly 
conceded,  It  Is  not  seriously  attacked.  In 
one  part  of  the  answer  there  was  a  genoal 
statemoit  that  real  and  personal  property  of 
Benjamin  Hellbrun  was  placed  In  his  wife's 
name  for  fi'audolent  purposes,  but  there  Is  no 
all^atlon  that  the  property  in  question  had 
ever  been  owned  by  him,  nor  that  It  was 
fraudulently  acquired  or  held  by  bar.  The 
case  must  be  determined  on  the  theory  that 
she  was  tbe  owner  of  the  land  when  It  was 
derlsed  and  untU  her  death. 

It  Is  contended  tbat  tbe  terms  of  tbe  will 
betray  a  Trrongful  purpose,  are  such  as  to 
render  the  Instrument  IneffectlTe,  and  there- 
fore one-half  of  the  land  passed  to  Benjamin 
Helllvun  at  bis  wife's  death.  Nothing  Is 
found  In  tbe  prorlslons  of  tbe  will  to  avoid 
or  dtBcredit  it  Idrge  discretionary  powers 
wen  conferred  upon  tbe  trustee.  It  is  true, 
but  fbat  was  a  matter  for  the  testator,  and 
after  specifying  particulariy  the  purposes  for 
which  the  estate  should  be  devised,  she 
evidently  deemed  it  advisable  to  leave  the 
management  of  It  to  the  discretion  of  tbe 
trustee.  One  feature  of  tbe  will  Is  a  pro- 
vision that  the  trustee  shall  not  be  required 
to  give  bond,  or  report  his  doings  to  a  court 
He  Is  authorized  to  sell  any  of  the  real  estate 
and  invest  the  proceeds,  and  to  sell  and  rein- 
vest as  he  may  deem  best;  to  appr(q)rlate 
so  much  of  the  estate  as  be  may  think 
necessary  for  the  support,  malnt^ance,  and 
education  of  tbe  children;  and  there  is  ex* 
pressed  in  the  vrill  an  Intention  not  to 
hamper  his  movements,  but  to  give  h'm  full 
authority  to  sell  and  dispose  of  the  property, 
as  his  judgment  may  dictate,  so  long  as  the 
proceeds  are  applied  to  tbe  purposes  of  tbe 
trust— that  is,  for  the  benefit  of  tbe  children 
and  an  equal  division  of  the  estate  among 
them  when  tbe  youngest  child  should  arrive 
at  tbe  age  of  majority.  The  omission  of  a 
bond  is  not  unusual,  and  tbe  attempted 
waiver  of  a  report  of  the  trustee's  doings  to  a 
court  -does  not  destroy  the  vrlll.  Tbe  pro- 
vision evinces  a  purpose  of  relieving  the 
trustee  of  making  r^orts  that  an  ordlnar/ 
executor  would  be  required  to  make.  Tbe 
trust  Is  within  the  scope  of  equity  juris- 
diction and  the  trustee  Is  subject  to  the 


powCT  and  direction  of  the  court  whenever 
there  is  an  occasion  for  its  exercise.  Upon 
complaint  of  the  beneficiaries  that  the  estate 
was  being  mismanaged,  or  the  trust  abased, 
they  can  safely  appeal  to  the  Jurisdiction  of 
the  court  for  tbe  protection  of  tbe  estate. 
Nether  this  provision,  nor  those  vesting 
great  discretionary  power  in  the  trustee,  nor 
even  tbe  possibility  of  the  abuse  of  the 
power  by  tbe  trustee,  furnishes  any  reason 
for  declaring  tbe  trust  invalid.  It  has  been 
said  that:  "As  a  general  rul^  a  court  of 
equity  will  not  Interfere  with  or  attempt  to 
exercise  discretionary  powers  conferred  upon 
trustees,  but  the  court  never  loses  its  power 
to  review  the  use  of  such  discretion,  and  to 
correct  any  abuse  in  Its  exercise.  Moreovo; 
equity  will  always  so  control  a  trustee  ttiat 
he  stuUl  not  disappoint  tbe  true  Intent  and 
purpose  of  the  donor,  as  gathered  fnun  the 
Instrum^t  containing  the  power."  28  A,  & 
B.  Encyl.  of  L.  (2d  Ed.)  985,  901. 

Tbe  contention  that  the  will  is  vcM  be* 
cause  it  violates  the  rule  against  the  creation 
of  po-petultles  is  not  good,  o^ere  is  no 
remoteness  In  the  vesting  of  the  estate,  and 
It  Is  to  be  noted  tbat  instead  of  providing 
for  a  snspoision  of  alienation,  the  will  itself 
authorizes  the  trustee  to  sell  and  convey  the 
land  at  any  time.  The  ixaat  is  to  tennlnate* 
and  tbe  property  to  pass  to  the  children, 
when  the  youngest  child  arrives  at  tbe  age 
of  21  years.  Having  no  stetuto  on  the 
subject  the  common-law  rule  prevails, 
under  which  the  contingent  interest  must  be* 
come  vested  within  a  life  or  lives  in  being 
and  21  years  afterwards,  to  which,  undw 
some  circumstances,  is  added  the  period  of 
gestation.  22  A.  &  B.  Encyl.  of  L.  (2d  Ed.) 
708;  Oiay  on  Perpetuities  (2d  Ed.)  S  201. 
If  the  contingency  on  which  the  estate  is  to 
vest  must  certalidy  happen  within  tbe 
common-law  period  it  does  not  offend  the 
rule.  As  tbe  minority  of  the  youngest  child 
comes  within  the  gross  period  added  to  a 
life  in  being  there  Is  no  room  for  disagree* 
ment  It  is  held,  too,  that  the  term  of  21 
years  may  be  taken  in  gross,  without  refer- 
ence to  Infancy,  end  the  devise  Is  not  too 
remote  If  tbe  contingency  must  happen  with- 
in that  period.  Bamltz*s  Lessee  v.  Casey,  7' 
Granch  (U.  S.)  45A,  468,  8  L.  Ed.  40S ;  Potter 
V.  Couch,  141  IT.  S.  206,  S14,  11  Sup.  Ct  1005, 
35  L.  Ed.  7^;  Johnston's  Estate,  180  Pa. 
179. 89  Atl.  879,  04  Am.  St.  Rep.  621;  Cadell 
V.  Palmer,  1  CI.  ft  F.  392;  Brockdorff  v. 
Malcom,  30  Ch.  DIv.  172;  Gray  on  Perpetu- 
ities (2d  Ed.)  81  186.  223  ;  22  A.  ft  E.  Encyl. 
of  It.  (2d  Ed.)  709.  The  contingency,  as  we 
have  seen,  must  happen  within  21  years, 
and  under  any  view  the  estate  will  vest 
within  tbe  common-law  measure  of  time. 
The  recent  case  of  (Coleman  v.  Coleman,  69 
Kan.  45,  76  Pac.  441,  Is  quite  closely  In 
point  There  a  will  was  made,  giving  an 
estate  to  children  of  the  testator,  but  pro- 
viding that  the  real  estate  should  not  be 
sold  until  tiie  youngest  child  should  reach. 
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majority.  In  the  opinion  It  Ib  said:  "It 
is  Anally  contended  tliat  the  limitation  over, 
and  the  estate  sought  to  be  conferred  there- 
by. Is  Toid  for  remoteness,  and  created  a 
perpetuity  prohibited  by  law.  This  claim 
Is  not  well  fotmded.  Three  of  the  testator's 
children  were  living  when  the  will  was 
made.  The  other  child  was  bom  prior  to 
his  death,  and  the  fee  to  the  proceeds  of 
the  property  in  question  was  to  Test  In  them 
when  the  youngest  child  became  of .  age." 
The  New  York  cases  cited  are  based  on  a 
statute  which  does  not  conform  to  the  com- 
mon-law rule,  and  hence  are  not  controlling. 

The  attack  of  Uie  creditors  of  Benjamin 
Heilbnm  upon  Mrs.  Heillmin's  will  is  col- 
lateral In  character,  and  somewhat  In  the 
nature  of  a  contest  The  will  is  not  open 
to  contest,  as  it  was  probated  and  its  valid- 
ity established  more  than  two  years  before 
the  attack  was  made.  Then,  the  matter 
of  probate  being  within  the  jurisdiction  of 
the  probate  court,  its  judgment  in  the  prem- 
ises iB  not  open  to  coUatentl  attack.  Gallo- 
way V.  Cooley,  50  Kan.  754,  32  Pac.  372; 
Proctor  T.  Dicklow,  57  Kan.  119,  46  Pac. 
86;  Watkins  r.  Hollen.  62  Kan.  1,  61  Pac. 
385,  84  Am.  St  Bep.  372.-  The  order  of  pro- 
bate determined  the  doe  attestation,  exe- 
cution, and  validity  of  the  will,  and  in  the 
absence  of  a  contest  within  the  appointed 
time  It  is  forever  binding,  except  as  to 
those  under  legal  disability.  Statute  of 
Wills,  58  19,  20,  21. 

It  Is  contended  that  the  will  Is  not  effect- 
ive, nor  the  probate  of  It  conclusive,  be- 
cause the  consent  of  the  husband  that  the 
wife  might  bequeath  and  devise  all  her 
property  to  her  children  was  not  presented 
to  the  probate  court  and  probated.  The  stat- 
ute does  not  declare  that  the  consent  Is 
to  be  regarded  as  a  part  of  the  will,  nor 
that  It  shall  be  probated.  We  cannot  Inter- 
polate a  clause  that  such  consent  shall  be 
invalid  unless  It  is  proved  and  recorded.  In 
the  giving  of  consent  such  formalities  are 
required,  as  that  It  shall  be  In  writing  and 
executed  In  the  presence  of  two  witnesses, 
and  If  the  legislative  purpose  was  that  It 
should  have  been  filed,  recorded,  or  probated, 
these  things  certainly  would  have  been  in- 
cluded with  the  other  requirements. 

It  is  contended,  also,  that  the  consent  must 
be  to  a  particular  will,  and  that  the  one  In 
question  is  Ineffectual  because  It  is  general. 
The  statute  controls,  and  It  does  not  providf^ 
that  the  consent  of  husband  or  wife  shall 
specify  the  particular  pieces  of  property 
wliich  the  otbet  may  will  away.  On  the 
other  band,  It  is  general  In  its  terms,  stat- 
ing that  the  husband  or  wife  may  consent 
"that  the  other  may  Iwqueath  more  than 
<me-half  of  bis  or  her  property  from  tlie 


other  so  consenting."  Statute  of  Wills,  S  35. 
In  the  present  case,  however,  it  appears  that 
the  win  and  consent  bear  the  same  date, 
and,  being  contemporaneous  la  execution, 
may  well  l>e  considered  as  having  been 
made  with  reference  to  each  other.  After 
the  death  o£  his  wife,  Benjamin  Hellbrun 
went  through  the  form  of  electing  to  take 
under  the  will.  If  the  provision  of  the  stat- 
ute in  regard  to  a  widow's  election  ap- 
plies to  the  widower,  which  we  need  not 
now  determine.  It  Is  clear  that  the  attempt 
made  did  not  nullify  or  weaken  the  consent 
already  given.  The  consent  was  sufficient 
for  the  purpose,  and  no  further  step  was 
necessary.  But  probably  it  was  not  then 
within  his  power  to  revoke  the  consent  pre- 
viously given.  With  this  consent,  Mrs.  Hell- 
brun had  complete  right  to  dispose  of  all  her 
property  by  will.  The  will  made  is  In  due 
form,  and  the  order  probating  it  determined 
its  due  execution  and  validity. 

Only  Interested  persona  can  contest  the 
will,  and  it  may  well  he  doubted  whethtf 
the  creditors  of  the  husband  can  be  regarded 
as  entitled  to  that  right.  In  Ijockard  v. 
Stephenson,  120  Ala.  &11,  24  South.  996, 
74  Am.  St  Bep.  C3,  it  was  held  that  the 
words  "any  person  interested  therein"  in- 
clude only  such  persons  as  would  take  an 
interest  in  the  estate  of  the  testator  under 
or  by  virtue  of  a  provision  of  the  will,  and 
it  was  there  said  that  "Judgment  creditors 
of  the  husband  of  a  testatrix  have  not 
under  the  statute,  such  an  Interest  as  gives 
them  a  right  to  contest  the  probate  of  the 
will  of  the  testatrix  by  which  a  child  is 
made  the  sole  legatee  and  devisee,  and  the 
husband  Is  deprived  of  liis  distributive  share 
in  the  property  of  his  wife."  In  Page  on 
Wills,  8  325,  it  is  said  that  "the  creditors 
of  an  heir  of  decedent  cannot  contest  dece- 
dent's will  disinheriting  such  heir  by  reason 
of  creditor's  hojpes  of  expectations  of  being 
paid  out  of  the  heir's  share  of  decedent's 
estate."  See,  also,  Shepard's  Estate,  170  Pa. 
323,  32  AU.  1040;  Cochran  T.  Xoung,  104  Pa. 
333.  Even  If  the  creditors  could  be  sub- 
stituted to  the  rights  of  Benjamin  Heilbrun, 
the  time  had  passed  In  which  be  could  Iiave 
instituted  a  contest  of  the  will,  and  in  no 
event  could  his  creditors  liave  any  betta 
standing  to  contest  than  he  had. 

It  follows  from  what  has  been  said  that 
no  error  was  committed  by  the  court  in 
overruling  the  demurrers  to  the  amended 
petitions,  nor  in  sustaining  the  demurrers  to 
several  of  the  defenses  of  the  answers.  The 
evidence,  including  that  relating  to  the  ac- 
c^tance  of  the  trust  by  the  trustee,  abim- 
dantly  sustains  the  judgment  of  the  trial 
court,  and,  no  error  appearing  In  the  rec- 
ords, the  judgment  in  the  sevwal  cases  will 
be  affirmed.  All  the  Justices  concur. 
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CONTINENTAL  CAStJALTT  CO.  t. 
JOHNSON. 
(Supreme  Court  of  KanSM.  Jnne  9,  1906) 

1.  IwanBASCB  —  Accident  Poliot  —  "Sun- 

STBOKB." 

The  word  "sunstroke,"  when  ased  in  an 
famirance  policy  in  deBcribing  o^?  of  the  risks 
covered,  should  not  be  interprett^  as  applying 
only  to  an  effect  produced  by  the  heat  of  the 
■UDt  unless  the  context  or  other  special  con- 
sideratiooss  require  it.  The  term  unexplained 
denotes  a  condition  prodoced  by  any  heat,  solar 
or  artlBdal. 

2.  SAUB— EJXPOSDBK  TO  FUBNACE. 

In  an  action  upon  an  accident  insurance 
policy  containing  a  provision  that  loss  of  time 
due  to  BonBtroke  should  be  deemed  to  be  due 
to  external,  violent,  and  purely  accidental  caus- 
es, and  should  entitle  the  insured  to  full  bene- 
fits according  to  tJie  terms  of  the  policy,  where 
the  plaintilTs  claim  is  based  upon  a  loss  which 
he  alleges  was  due  to  sonstroke,  he  is  not  pre- 
cluded from  recovery  bj  the  tact  that  his  dis- 
ability was  occasioned  by  expoonre  to  the  heat 
of  a  furnace,  not  to  tliat  of  the  son. 
(Sylhibos  hy  the  Court) 

Bnor  from  IMBtrlct  Gonrt,  Harvey  Comity ; 
P.  J.  Galle,  JVdge. 

Action  by  Gnnt  0.  Jolmaoa  agalnat  the 
Continental  CasnallT  Company.  Jodgment 
for  plaintiff.  D^mdant  brings  error.  Af- 
firmed. 

Bowman  A  Bowman  (Manton  Maverick,  of 
counsel),  for  plaintiff  In  error.  Branine  & 
Branine  and  J.  8.  Henderson,  for  defendant 
In  error. 

MASON,  J.  Grant  6.  Jobnson  heldapollcy 
of  Insurance  Uuned  by  the  Continental  Cas- 
ualty Company,  the  principal  purpose  of 
which  was  to  provide  indemnity  to  tlie 
amount  of  $10  a  week  against  ioas  occasioned 
by  accidental  injury,  Its  phraseology  being 
that  usually  employed  in  contracts  of  that 
character.  It  also  contained  a  provision  as 
follows:  "The  loss  of  •  ♦  ♦  time,  as 
above  provided,  due  solely  to  •  *  •  sun- 
stnAe  or  freezing  due  solely  to  necessary  ex- 
posure while  engaged  In  his  occupation,  shall 
be  deemed  to  be  due  to  external,  violent  and 
purely  accidental  causes  and  shall  entitle  the 
Insured  to  full  benefits  according  to  the  terms 
of  this  policy."  What  is 'called  a  "health  in- 
surance rld^"  was  attached  to  and  made 
a  part  of  the  policy,  providing  that  for  time 
lost  by  Illness  or  disease  the  insured  should 
be  entitled  to  receive  $6  a  week.  Johnson 
was  a  fluewelder,  and  while  engaged  in 
that  occupation  was  overcome  by  heat  from 
the  forge  or  furnace  near  which  he  worked 
and,  in  consequence  thereof,  became  ill  and 
suffered  the  loss  of  nearly  a  year's  time.  He 
brought  an  action  upon  his  policy  alleging 
that  bis  loss  was  due  to  sunstroke,  and  re- 
covered  a  Judgment  based  upon  that  theory. 
The  company  prosecutes  error  and  rests  its 
case  upon  one  general  contention,  which,  if 
soand,  requires  a  reversal  of  the  Judgment, 
namely  that  the  word  "sunstroke"  as  used  in 
the  policy  referred  only  to  an  effect  produced 
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by  the  heat  rays  of  the  sun.  If,  however,  the 
word  was  there  employed  In  a  sense  that 
made  it  applicable  to  a  condition  resulting 
from  artificial  heat  the  judgment  must  stand, 
for  there  was  abundant  evidence  tliat  the 
plaintiff  suffered  from  sunstroke,  if  that  term 
may  be  used  to  describe  a  disorder  so  occa- 
sioned. 

The  only  definition  of  "sunstroke"  given 
in  Webster's  International  Dictionary,  Is  as 
follows:  "Any  affection  produced  by  the 
action  of  the  sun  on  some  pait  of  the  body, 
especially,  a  sudden  prostration  of  the  phys- 
ical powers,  with  symptoms  resembling  those 
of  apoplexy,  occasioned  by  exposure  to  ex- 
cessive heat,  and  often  terminating  fatally." 
This  language  is  not  free  from  ambiguity 
but  seems  to  recognize  two  meanings  of  the 
word;  in  the  one  case  as  colloquially  used 
in  a  popular  and  general  sense,  referring  to 
any  ill  ^ects  resulting  from  exposure  to  the 
direct  rays  of  the  sun,  and  in  the  other  as 
accurately  employed  In  a  scientific  and  tech- 
nical way  to  denote  a  specific  ailment  caused 
by  excessive  heat  from  any  source.  The 
Standard  Dictionary  gives  but  one  meaning, 
as  follows:  "A  sudden  cerebral  disturbance, 
often  with  apoplectic  E^mptoms,  due  to  ex- 
posure to  excessive  heat,  generally  that  of 
the  sun."  The  definition  of  the  Century  Dic- 
tionary is  not  BO  explicit,  but  is  probably 
open  to  the  same  construction.  It  Is :  "Acute 
prostration  from  ezceBsive  heat  of  weather. 
Two  forms  may  be  distinguished — one  of  sud- 
den collapse  without  pyrexia  <heat  exhaus- 
tion) ;  the  other  with  very  marked  pyrexia 
(thermic  fever).  The  same  effects  may  be 
produced  by  heat  which  is  not  of  solar  origin." 
The  Encyclopeedia  Brittanica  thus  defines 
sunstroke,  giving  heat  stroke  as  a  synonym: 
"A  term  applied  to  the  effects  produced  upon 
the  centra]  nervous  system,  and  through  it 
upon  other  organs  of  the  body,  by  exposure 
to  the  sun  or  to  overheated  air."  In  the 
course  of  the  article  introduced  by  the  words 
Just  quoted  it  Is  said :  "While  attacks  of  sun- 
stroke are  frequently  precipitated  by  expos* 
ure,  especially  during  fatigue,  to  the  direct 
roys  of  the  sun,  In  a  laige  number  of  instan- 
ces they  come  on  under  other  drcumstances. 
Cases  are  of  not  uufrequent  occurence  among 
soldiers  in  hot  climates  where  there  Is  over- 
crowding or  bad  ventilation  in  their  barracks, 
and  sometimes  several  will  be  attacked  In 
the  course  of  a  single  night  The  same  re- 
mark applies  to  similar  conditions  existing 
on  shipboard.  Further,  persons  whose  occu- 
pation exposes  them  to  excessive  heat,  such 
as  stokers,  laundry  workers,  eta,  are  apt  to 
suffer  particularly  in  hot  seasons."  The 
Encyclopedia  Americana  article  on  the  sub- 
ject b^ns:  "Sunstroke,  prostration  due  to 
exposure  to  Intense  external  heat  Such  ex- 
posure may  be  to  the  direct  or  indirect  rays  . 
of  a  tropical  sun  or  to  the  excessive  heat  of 
an  engine  room.  In  either  case  hent  and 
physical  exertion  combine  to  bring  alwut  the 
results.   A  blgb  degree  ot  humidity  of  the 
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atmosphere  IB  one  of  the  most  Important 
features,  since  this  binders  free  evaporation 
from  the  body."  The  New  International  En- 
cyclopaedia treats  the  word  as  a  ^nonym  of 
heat  stroke.  Trhich  It  defines  thus :  "The  ef- 
fect produced  upon  the  body  by  exposure  to 
iutense  heat,  whether  from  the  sun,  from 
furnaces,  or  from  the  atmosphere."  The  Unl- 
Teraal  Cyclopaedia  furnishes  this  definition: 
"Fever  doe  to  excessive  heat,  but  most  com- 
monly to  exposure  to  the  direct  heat  of  the 
sun ;  indirect  solar  heat  or  artificial  beat  may 
hare  the  same  effect" 

A  number  of  medical  dictionaries  apply 
tbe  word  to  a  specific  fever,  caused  by  heat, 
regardless  of  its  origin,  as  shown  by  the  fol- 
lowing definitions:  "Heat  stroke,  especially 
that  due  to  exposure  to  the  sun's  rays."  Bill- 
ing's National  Medical  Dictionary.  "A  popu- 
lar tprm  for  insolation  or  heat  stroke." 
Goiiltl's  New  Medical  Dictionary.  "A  con- 
dition resulting  from  exposure  to  the  heat  of 
the  sun  or  to  heat  from  otber  sources."  J. 
K  Fowler's  Dictionary  of  Practical  Medicine, 
**Heat  stroke,  especially  from  direct  sun 
rays."  Keating's  New  Pronouncing  Diction- 
ary of  Medicine.  "Certain  pathological  con- 
ditions resulting  from  exposure  to  solar  or 
artificial  heat."  Quain's  Dictionary  of  Medi- 
cine. The  following  named  works  fail  to 
recognize  the  application  of  the  term  to  any 
case  not  resulting  from  solar  beat,  but  what- 
ever significance  might  otherwise  attach  to 
this  fact  is  diminished  if  not  destroyed  by 
the  further  fact  that  they  treat  "heat  stroke" 
In  the  same  way,  tbe  first  five  giving  it  as  a. 
mere  synonym  of  "sonstroke,"  and  the  others 
ignoring  it  altogether:  Appieton's  Medical 
Dictionary,  Llppincott's  Medical  Dictionary, 
DungllBon's  Medical  Dictionary,  Foster's  En- 
cyclopedic Medical  Dictionary,  the  Encyclo- 
peedlc  Dictionary,  Thomas'  Medical  Diction- 
ary, the  Imperial  Dictionary,  Worcester's 
Dictionary,  Stormontb's  Dictionary,  Zell's  En- 
cylopsedia  and  Dictionary.  In  H.  C.  Wood's 
work  on  "Thermic  Fever,  or  Sunstroke,"  It 
Is  said  (pages  9,  10):  "My  own  experience 
is,  that  tbe  only  absolutely  necessary,  and 
the  everpresent,  immediate  cause  (of  what 
the  author  calls  sunstroke)  is  heat,  solar  or 
artificial.  It  was  formerly  believed  that  ex- 
posure of  the  head  to  the  direct  rays  of  the 
sun  was  requisite,  bat  this  is  now  well  known 
not  to  be  true.  One  of  my  own  cases  origin- 
ated in  a  sugar  refinery.  Dr.  Longmore  tells 
us  that  out  of  16  cases  seen  by  him  In  one 
epidemic,  thirteen  originated.  In  barracks  or 
bcspital,"  And  In  Herold's  Manual  of  Legal 
Medicine,  p.  421 :  "This  affection  (sun- 
stroke) is  produced  by  exposure  to  great 
solar  beat,  overexertion,  and  an  Insufilcient 
supply  of  water.  Tbe  term  Is  also  applicable 
to  those  cases  occurring  as  a  result  of  ex- 
pc>8ure  to  otber  sources  of  extreme  heat." 
And  in  Peterson  &  Haines'  Text-Book  of 
Legal  Medicine  and  Toxicology,  p.  173:  "Ex- 
ciu!ilve  of  tbe  effects  of  burns  and  scalds, 
Irtat  maj  produce  lethal  effects  by  what  Is 


commonly  known  as  sunstroke,  heat  stroke, 
or  thermic  fever.  This  condition,  prraent- 
Ing  several  different  pbases,  usually  occurs 
from  exposure  to  the  direct  rays  of  the  snn, 

'  but  may  be  Induced  by  exposure  to  any  ex- 
cessive external  heat  if  of  sufficiently  long 
duration."  In  8  Wharton  &  Stllle's  Medical 
Jurisprudence,  §  812,  cases  arising  from  ex- 
posure to  the  intense  heat  of  tbe  aun  are 
spoken  of  as  "true"  sunstroke,  and  in 
Draper's  Legal  Medicine,  p.  461,  it  Is  said  to 
be  correct  to  speak  of  such  cases  as  sun- 
stroke; but  In  each  instance  the  context 
seems  to  Indicate  that  what  is  intended  Is 
merely  a  suggestion  that  the  word  as  ordi- 
narily employed  is  In  a  sense  a  misnomer. 

It  seems  clear  from  these  authorities  not 
merely  that  it  Is  permissible  to  apply  the 
word  "sunstroke"  to  a  condition  produced  by 
artificial  heat,  but  that  it  accords  with  the 
best  usage  to  do  so;  that  such  condition  la 

:  comprehended  within  the  ordinary  meaning 
of  the  word  wherever  It  is  used  with  care 

:  and  precision,  whether  in  technical  scientific 
treatises  or  In  works  designed  for  the  general 
reader.  Where  the  word  Is  used  carelessly 
or  ignorantly  It  may  well  be  supposed  that 
reference  Is  bad  to  any  temprntiry  discomfort 
resulting  from  exposure  to  the  direct  action 
of  the  sun.  So  in  Insurance  Co.  t.  Trefz, 
101  U.  S.  197,  26  L.  Ed.  708,  it  was  held  that 
the  statement  of  a  witness  that  he  had  had 
an  attack  of  sunstroke  was  not  necessarily 
to  be  taken  as  an  admission  that  his  aliment 
was  In  fact  a  real  case  of  sunstroke,  pn>i>erly 
so  called.  But  In  the  drawing  of  an  Instru- 
ment of  the  character  and  Importance  of  an 
Insurance  policy  tbe  presumption  should  be 
that  language  la  selected  to  apress  with 
entire  accuracy  and  correctness  the  agree- 
ments of  the  contracting  parties.  And  In 
the  present  case  the  word  "sunstroke"  may 
be  deemed  to  describe,  or  at  least  to  be  in- 
clusive of,  tbe  condition  properly  called  by 
that  name,  whether  occasioned  by  solar  or 
artificial  heat,  unless  some  special  rea'soD 
exists  for  giving  it  a  different  meaning. 

There  may  be  an  apparent  tncongmlty  in 
calling  that  "sunstroke"  whldi  has  no  rela- 
tion to  any  effect  produced  by  the  sun,  but 
this  Is  only  to  say  ihat  tbe  word  is  not  hap- 
pily formed  to  suggest  the  Idea  It  is  employed 
to  express.  Etymology  is  not  always  a  safe 
guide  to  the  meaning  of  a  term.  It  is  no 
more  Imperative  that  "sunstroke"  shall  al- 
ways mean  a  disorder  caused  by  the  sun 
than  that  "lunacy"  shall  denote  only  an  aber- 
ration due  to  tbe  Infiuence  of  the  moon.  It 
is  true  as  urged  by  counsel  for  the  plaintiff 
In  error  that  "beat  stroke"  Is  a  more  logical- 
iy  constructed  phrase.  Words,  however,  are 
not  to  be  Interpreted  by  any  theory  of  how 
they  ought  to  be  used,  but  In  accordance 
with  the  actual  use  to  which  they  are  put 
by  those  whose  custom  establishes  a  stand- 
ard. The  history  of  the  word  "sunetrnrtce" 
seems  to  be  that  it  was  coined  to  describe 
any  sroddenljr  percdved  111  effects  of  nin 
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heat;  as  obaerratlon  dlBclosed  tliat  a  definite 
morbid  condition  ordinarily  accompanied  or 
followed  such  an  Incident  the  word  waa  ap- 
pUed  to  that  condlUon  in  the  belief  that  It 
was  peculiar  to  casra  having  that  origin; 
aa  advancing  medical  science  revealed  that 
sDfdi  condition  was  a  distinct  disease  and 
ml^t  and  often  did  result  ^m  artlflclal 
as  well  as  from  8(^r  heat,  the  doctors,  In- 
stead of  at  <HU»  inventing  a  new  and  more 
appropriate  name,  broadened  the  application 
of  the  old  one  and  their  example  was  nat- 
urally and  prt^rly  followed  hy  others  until 
the  usage  became  general.  Later,  as  a  vis- 
ible mark  oC  the  advanced  learning  on  the 
subject,  a  more  suitable  t«nn  was  originated 
to  describe  the  disorder— "beat  stn^,"  the 
growing  employmoit  of  which  may  In  time 
resttnn-  "sonstroke"  to  its  primitive  meaning. 
That  this  result  has  not  yet  been  accom- 
plished is  evidenced  by  the  fact  that  the  new 
word  Is  itvea  In  but  two  of  the  general 
dicttonariea— the  Standard  and  the  Bncyclo- 
pffidlc— and  there  merely  aa  the  equivalent 
for  the  old  onei  Wo  are  not  directly  concern- 
ed with  the  past  or  future  meaning  of  the 
vwd,  iHit  with  its  present  significance,  and 
■Qmti  as  already  indicated,  we  think  is  com- 
^idienalve  enough  to  cover  the  plalntltTs 
case. 

The  provlBlfm  of  the  policy  is  that  sunt 
stroke  ''shall  be  deemed  to  be  due  to  exter- 
nal, violent,  and  purely  acddmtat  eausea" 
and  ahall  entitle  the  insured  to  indemnity  at 
the  full  rate.  It  is  ai^ed  not  without  plansl* 
blll^,  that  this  language  points  to  a  concep- 
tion of  suuatnAe  as  something  of  andden 
and  unexpected  occurrence,  more  or  less  in 
tiie  nature  of  an  accident,  and  that  this  con- 
c^tim  is  only  appropriate  to  an  attack 
brouslit  on  by  exposure  to  the  sun's  rays. 
But  proetratifHi  resulting  from  heat  emanat- 
Ing  ttom  a  furnace  may  be  aa  swift  in  Ita 
develcqpment  and  as  startling  in  its  efTects 
as  though  it  were  occadoned  by  hot  and 
bumid  weather.  In  each  case  there  would 
be  present  some  of  the  features  of  an 
ai^idental  injury  but  neither  would  Justify 
a  recovery  upon  an  ordinary  accident  policy. 
In  the  only  reported  cases  bearing  on  the 
subject  (Dozler  v.  Fidelity  &  Casualty  Ca 
[O.  0.]  46  Fed.  446,  13  Ii.  R.  A.  U4,  and  Sin- 
clair V.  Maritime  Pass.  Assur.  Co.,  3  El.  & 
El.  478, 107  B.  a  Ii.  476,  7  Jurist  [N.  S.]  367), 
In  disposing  of  the  contention  that  the  hold- 
er of  an  ordinary  policy  Insuring  him  against 
accidental  injuries  Is  entitled  to  recover  for 
disability  due  to  sunstroke.  It  Is  tield.  that 
sunstroke  Is  not  an  accident  but  a  disease^ 
These  cases  are  frequently  referred  to  by  the 
medical  and  legal  writers  and  eeem  to  be 
regarded  as  definitely  settling  the  proposition 
to  which  they  are  directed.  The  discussion 
tn  the  case  first  named  tends  to  support  tbe 
view  that  sunstroke  may  .  be  caused  by  arti- 
ficial heat,  and  tbe  decision  Is  cited  as  liaving 
that  effect  in  Peterson  &  Haines'  Text-Book 
of  Legal  Medicine  and  Toxicology,  p.  491. 


It  might  not  be  unfair  to  assume  that  the 
policy  here  Involved  was  drafted  in  tbe  light 
of  these  decisions.  Whether  so  or  not  we  see 
nothing  in  its  language  to  impair  the  effect 
of  the  presumption  that  the  word  "sunstroke" 
was  used  in  Its  strictly  correct  sense.  If  the 
company  wished  to  limit  Its  liability  under 
this  clause  to  dlsablllly  occasioned  by  natur- 
al heat  It  could  easily  have  so  framed  the 
policy  as'  to  make  this  dear  and  It  should 
have  done  so.  The  health  rider  is,  of  course 
to  be  deemed  a  part  of  tlie  contract  By 
ita  terms  it  covered  suutnAe  as  well  as 
other  diseases.  But  In  the  body  of  the  policy 
that  disease  la  singled  out  and  expressly  claa* 
sifled  as  an  accident  for  the  purposes  of  fixing 
tbe  extent  oC  lodenuilty  afforded  against  that 
particular  disordor.  The  liability  of  the  coxb- 
pany  must  be  determined  by  the  apeclfle 
rather  tiian  by  the  general  provisions.  John- 
son had  previously  suffered  a  somewhat  simi- 
lar affliction  while  holding  a  like  policy  mim 
the  company,  and  made  a  claim  and  received 
payment  upon  the  basis  of  its  being  ordinary 
sickness,  covered  by  tiie  rider.  Bvldence  was 
offered  by  the  company  to  show  the  full  facta 
with  refMenee  to  this  matter,  but  was  ruled 
out,  and  of  this  complaint  Is  made.  We  do 
not  think  the.evldenee  rejected  had  any  tendr 
ency  to  %how  an  Interpretation  of  the  con- 
tract by  the  parties  or  that  the  court  commit* 
ted  errcw  In  this  connecticm.  The  Jury  found 
that  overwork  was  a  contributing  cause  of 
Johnsm's  ailment,  and  the  plahitifl  In  onnr 
ai^nes  that  this  should  prevent  a  recovery, 
twcause  it  shows  that  his  ccmdiUon  was  not 
due  solely  to  beat.  Severe  exertion  according 
to  the  authorities  already  cited  renders  one 
more  subject  to  sunstroke^  The  fact  that  the 
Jury  found  in  the  present  Instonce  that  tikere 
was  overexertion  does  not  affect  the  liability 
of  the  company.  To  hold  otiierwiBe  vrould 
be  to  make  the  mere  negligence  of  the  in- 
sured a  defense.  The  established  rule  is  to 
tiie  contrary.    1  Cyc.  282. 

The  Judgment  Is  affirmed.  All  the  Justlcea 
concurring. 


mKsD.  «o 

STATE  V.  RIOKSECKER. 
(Sopreme  Court  of  Kansas.  April  7,  190&) 

1.  iNDICniEITT  ANO  iHrOBHATIOH— BXXCTIOn 

Betpwebr  Counts. 
Where  an  information  contains  several 
counts,  intended  to  charge  the  same  substan- 
tial offense  in  different  ways,  and  their  allega- 
'ti<aks  are  not  inconsistent,  it  Is  ordlDarily  not 
error  for  the  trial  court  to  refuse  to  require 
the  state  to  elect  upon  which  one  It  will  rely 
for  a  conviction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  §  439.] 

2.  Cbiminal     I4AW  —  Verdict  —  Sbvebai, 
Counts. 

In  such  a  case  a  verdict  of  guilty  which 
fails  to  refer  to  any  specific  count  is  sufficient, 
and  will  l>c  rcsarded  as  a  finding  of  guilty 
upon  all  of  them. 

[Ed.  Note. — For  cases  in  iwint,  see  VoL  14, 
Cent.  Dig.  Criminal  Law.  $  2009.1  1 

Digitized  by  CjOOg  IC 


648 


85  PACIFIC  REPORTBB. 


<KaiL 


8.  Saub— Evidence. 

In  Buch  a  caee.  If  all  the  evidence  Intrc^ 
daced  would  hare  been  admissible  under  one 
count,  •which  states  a  public  offense,  the  fact 
that  one  or  more  of  the  other  counts  may  fail 
to  do  so,  or  may  fail  to  bring  the  case  within 
the  operation  of  the  particular  statute  ander 
which  they  are  drawn,  is  not  fatal  to  the  con- 
victiOD. 

4.  Sake— iNSTHucnoNS. 

Where  an  information  contains  one  good 
count  and  several  others  which  repeat  its  al- 
legations, with  others  which  are  unnecessary 
and  do  not  change  the  character  of  the  offense, 
a  conviction  will  not  be  disturbed  on  account 
of  any  failure  to  instruct  upon  such  additional 
matters,  where  no  prejudice  results  to  the  de- 
fendant with  respect  to  his  trial  upon  such 
good  count 

B.  SAVB— J17DI0TAL  NOTICE. 

The  courts  will  take  notice  without  proof 
that  a  municipality  is  a  city  of  the  second  class, 
where  it  has  been  made  such  under  the  stat- 
ute by  a  public  proclamation  issued  by  the 
Gorernof. 
(Syllabus  by  the  Court) 

Appeal  from  District  Conr^  Montgomery 
County;  Thos.  J.  Flannelly,  Judge. 

B.  H.  Rlcksecker  was  convicted  of  em- 
beszlffloent,  and  appeals.  Affirmed. 

J.  H.  Keltb  and  Otaae.  Bvcber,  tor  appd' 
lant  C.  C  Coleman,  Atty.  den.,  T.  B,  Wsff- 
staff,  and  8.  J.  Osbom,  tor  tbe  State. 

IfASON,  J.  B.  H.  RteJEsecker  m^teals  from 
a  conviction  upoa  a  charge  of  embeszUng 
money  tbat  came  into  his  hands  m  auperln- 
tendent  of  tbe  waterworks  system  owned 
and  operated  bjr  the  dty  of  Goff^rUlft  The 
defendant  held  that  position  from  April,  190O, 
to  May,  19^.  After  he  had  retired  from 
the  office  the  dalm  was  made  that  he  had 
failed  to  account  to  the  city  for  all  of  the 
public  fonds  that  he  had  xecelTod  in  virtue 
of  it  An  investigation  followed,  as  a  re- 
sult of  which  a  prosecution  for  embezslement 
was  b^on  July  12,  1004.  The  Information 
which  was  afterwards  filed,  and'  iq?on  which 
he  was  tried  and  convicted,  contained  three 
counts.  The  first  charged  him  with  em- 
bezzling as  an  officer  of  the  city  the  sum  of 
$4,083.84,  that  evidently  being  considered 
the  total  amount  of  his  shortage.  Upoo  tbe 
theory  that  he  migbt  have  converted  a  part 
of  this  to  hlB  own  use  more  than  two  years 
before  the  criminal  action  against  him  was 
begun,  it  was  alleged  that  be  bad  concealed 
the  fact  of  his  crime  until  April,  1903;  this 
all^ation  being  plainly  Intended  to  avoid  the 
effect  of  the  statute  of  limitations.  Tbe 
second  count  was  like  the  first  except  thaf 
tbe  allegation  of  concealment  was  omitted, 
and  tbe  amount  embezzled  was  placed  at 
$2,600.  It  Is  clear  tbat  It  was  tbe  pur- 
pose of  the  pleader  in  this  count  to  declare 
only  upon  such  conversion  as  bad  taken 
place  within  tbe  period  fixed  by  the  statute 
of  limitations.  The  third  count  set  out  tbe 
amount  of  the  entire  shortage,  and  was 
drawn  under  that  part  of  the  embezzlement 
statute  (section  20S1,  Geo.  St  1901)  which 
was  first  enacted  in  1873,  and  which  makes 


It  a  criminal  offense  for  an  agent  under 
certain  circumstances  to  fail  to  pay  over  upon 
demand  money  collected  for  bis  principal. 
Doubtless  this  count  was  added  with  the 
idea  that  It  might  evade  any  question  of 
limitation  upon  tbe  theory  that  tbe  statute 
does  not  begin  to  run  against  proceedings 
under  this  part  of  the  statute  until  a  demand 
Is  made.  At  tbe  conclusion  of  the  evidence 
a  motion  was  made  to  require  tbe  state  to 
elect  niwn  which  count  it  would  rely  for  a 
conviction.  The  motion  was  overruled.  Tbe 
verdict  returned  merely  declared  tbe  defend- 
ant "guilty  of  the  crime  of  embeEzlem«:it 
all  as  in  manner  and  form  charged  in  the 
information,"  and  that  the  value  of  tba 
funds  embezzled  was  $2,866.65. 

Under  various  assignments  of  error  tbe 
defendant's  counsel  complain  of  rulings  relat- 
ing to  the  first  and  third  counts,  or  having 
some  connection  therewith.  It  is  contended 
that  an  election  between  the  counts  should 
have  been  compelled;  that  the  form  of  the 
verdict  was  Insufficient,  inasmuch  as  It  did 
not  refer  to  any  specific  count;  tliat  tbe 
allegation  in  tbe  first  count  of  tbe  conceal- 
ment  of  the  crime  was  too  indefinite  to  have 
any  effect ;  that  the  court  gave  no  snffident 
Instruction  as  to  what  acts  could  be  r^carded 
as  oHistitutlng  a  concealment;  tliat  tiie 
statute  under  vtbi<A  the  third  count  was 
drawn  had  no  application  to  the  state  of 
facts  relied  upon  by  tbe  prosecution  In  this 
case;  and  tbat  tbe  InstmcUons  with  r^iard 
to  a  demand  were  defective.  All  these  com- 
plaints may  be  considered  uad  disposed  of 
together.  It  Is  manifest  that  the  several 
counts  In  the  information  did  not  charge 
three  separate  and  distinct  offenses.  Th^ 
w^  obviously  Intended  only  as  three  dif- 
ferent ways  of  stating  tbe  same  offimse; 
namely,  tiie  converting  to  his  own  use  by  tbe 
defendant  of  that  part  of  tbe  funds  of  tbe 
city  which  came  Into  bis  han&  as  supoin- 
taident  of  the  waterworki^  and  which  was 
otherwise  unaccounted  for.  Under  such  dr> 
cumstauccs  a  verdict  of  guilty  is  valid,  al- 
though  It  contains  no  reference  to  any  partie- 
ular  count  "When  but  one  offense  is  char- 
ged In  various  forms  in  separate  counts  of  one 
Indictment,  a  general  verdict  of  gallty  or  of 
guilty  as  charged,  without  mentioning  tbe 
count  on  which  It  Is  based,  Is  sufflcimt  The 
same  rule  Is  applicable,  although  several  dis- 
tinct crimes  are  charged  in  different  counts, 
if  they  all  arose  out  of  tbe  same  transac- 
tion." 12  Gyc.  693.  Such  a  verdict  Is  re- 
garded as  a  finding  that  the  defendant  is 
guilty  upon  each  one  of  the  several  counts,  and 
it  can  therefore  be  sustained  even  if  some 
of  the  counts  are  bad,  for  It  will  be  held  to 
respond  to  any  good  count  that  the  informa- 
tion contains.  "One  good  count  in  an  Indict- 
ment If  sustained  by  the  proof,  will  support 
a  general  verdict  of  guilty,  although  there 
be  other  counts  which  are  defective.  So, 
where  there  are  two  or  more  counts  In 
the  Indictment  and  but  one  offense  la  fact 
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Is  chanced,  a  general  verdict  of  guilty  la 
good  If  one  of  the  counta  be  good  and  the 
allegation  In  It  are  snatalned  by  tbe  evi- 
dence." Id.,  694.  For  tbeae  leasona  there 
vas  no  neceralty  In  thla  case  for  tbe  atate 
to  elect  BiKHi  wblcb  count  It  wonld  reply,  or 
for  tbe  verdict  to  r^er  In  tonaa  to  any 
particular  const  Tbe  aame  conalderatlonB 
make  It  needteaa  to  inquire  wbether  tbe  first 
count  snfficloitly  cbai^^  a  conceabnent  of 
tbe  offense,  or  whether  the  third  count 
stated  an  "offoise"  within  that  part  of  the 
statote  under  which  it  was  drawn.  It  may 
be  conceded  to  the  defendant  that  wtaoe  tbe 
Iffoaecution  is  compelled  to  ahow  a  omceal- 
ment  in  order  to  convict,  tbe  facts  relied  upon 
as  constituting  concealment  should  be  spe- 
dfleally  pleaded  (Jones  v.  State,  14  Ind.  120), 
and*  alao^  that  the  dedalwia  of  this  court 
toid  to  support  the  view  that  tbe  part  of  the 
statute  which  la  the  basis  of  the  third  count, 
and  whkdi  makes  a  demand  and  rtfusal  to 
pay  essaitial  featorea  of  the  crime  there 
denounoed,  does  not  apply  to  any  ease  where 
tbe  offense  of  embesalement  could  be  com- 
plete without  sQCh  demand  and  refusal  (State 
V.  Bancroft,  22  Kan.  170;  State  v.  Yelt«', 
M  Kan.  277,  88  Fac.  820).  and'  therefore  can- 
not be  inviAed  agaiiut  a  city  ofitcer  with 
respect  to  money  wblcb  It  was  bis  duty  to 
turn  over  to  the  city  wltiiont  demand.  Such 
cmceBslons  can  avail  him  nothing.  No 
question  Is  made  of  the  sufficlen<7  of  the 
second  count  The  first  count  Is,  In  sub- 
stance, tbe  same  as  the  Eecond,  except  that  a 
larger  amount  Is  named  as  tbe  sum  em- 
bezBled,  and  the  allegation  of  concealment 
Is  added ;  the  third  count  Is  tbe  same  as  tbe 
second,  with  tbe  all^tlon  of  demand  add- 
ed, No  evidence  was  admitted  under  the 
flrat  <^r  third  count  that  would  have  been 
materially  erroneous  if  the  second  count 
bad  stood  alone,  and  the  defendant  was  In  no 
way  prejudiced  by  their  presence  In  the 
Information. 

An  Important  feature  of  the  case  made  by 
the  state  was  the  testimony  of  an  expert 
accountant,  who  undertook,  not  only  to  give 
tbe  total  amount  of  the  defendant's  shortage, 
whicb  be  fixed  at  $2,366.65.  hut  to  separate 
this  amount  into  two  parts,  tbe  one  ($1,028.43) 
made  up  of  items  received  more  than  two 
years  before  tbe  prosecution  was  begun,  the 
other  ($1,338.22)  of  those  received  wltbln 
that  period.  As  the  Jury  found  the  amount 
embezzled  to  be  $2,366.65,  it  is  clear  that 
tbe  verdict  was  based  upon  this  testimony. 
It  follows  that  tbe  Jury  held  tbe  defendant 
criminally  liable  for  all  the  money  for  which 
he  failed  to  account,  including  that  portion 
as  to  which  he  claimed  immunity  under  tbe 
statute  of '  limitations.  But  It  also  follows 
that  they  convicted  him  of  embezzling  that 
portion  as  to  which  no  question  of  UmltatiOD 
could  be  raised.  He  was  not  convicted,  bow- 
ever,  of  two  offenses — of  embezzling  $1,028.43 
at  one  time  and  $1,3.38.22  at  another— but  of 
tbe  single  offense  of  embezzling  by  one  act 


tbe  sum  of  $2,866.60^  which  Included  $1,028.43 
that  was  collected  more  than  two  years  be- 
fore tbe  prosecution  was  b^nn.  The  crime 
<tf  embeszUng  $2,366.66  differs  neither  in 
degree  nor  kind  ttom  that  of  embesallng 
$1,838.22,  It  requires  no  greater  or  dif- 
ferent ponlshment  li  It  was  error  tor  the 
Jurjr  to  include  the  latter  amotmt  in  tlitir 
atatemoit  of  the  amount  embeizled  It  was 
harmless  wror.  Inasmuch  aa  the  qvastlon  of 
conceabnent  was  Immaterial,  there  Is  no 
occasion  to  consider  whether  the  court 
should  have  given  more  definite  ina tractions 
concerning  It  It  may  be  remariEed,  howevor, 
that  no  qwdal  Instruction  in  that  regard 
appears  to  have  been  asked.  Inasmuch  as 
the  Instructtons  relating  to  a  demand  had  no 
reference  to  second  count.  It  Is  unnecessary 
to  consider  the  criticisms  made  npon  them, 
tor  the  reasons  already  stated.  Specific 
complaint  la  mode  of  the  admlsriMi  of  evi- 
dence of  the  'paymoit  of  several  warrants 
Issued  to  tbe  defOndant  fOr  water  used  by 
tbe  city.  It  appears  that  the  city,  although 
owning  Its  owu  waterworks,  kept  the  busi- 
ness done  in  that  c(»mectl<m  entirely  sepa- 
rate from  the  other  affairs  of  the  municipal- 
ly, and  paid  for  water  used  tor  public  pur^ 
poses  the  same  as  any  other  consumer.  Tbe 
evidence  warranted  tbe  finding  that  the  pro- 
ceeds of  these  warrants  came  Into  tbe  hands 
of  the  defendant  In  his  official  capacity.  . 

Error  Is  also  assigned  because  <rf  tlie  ad- 
misslon  of  evidence  having  some  tendency  to 
show  that  the  defendant  bad  been  accused 
fjt  being  short  In  bis  acconnto  In  another 
capacity.  The  evidence  objected  to  was  not 
<^ered  for  the  purpose  of  showing  this  fac^ 
but  had  some  bearing  upmi  the  legitimate 
Issues,  and  tbe  ftict  that  It  Incidentally  sug- 
gested tbe  commission  of  another  offense 
did  not  bar  its  reception.  The  Information 
allied  that  Goffeyvllle  was  a  city  of  the 
second  idass,  and  complaint  Is  made  tha]^ 
while  tbexe  was  no  proof  of  the  fact,  tbe 
court  assumed  Its  existence.  Under  our 
statute  a  dty  of  the  second  class  becomes 
such  In  virtue  of  a  public  proclamation  made 
by  tbe  Governor,  of  which  the  courts  take 
notice.  17  A.  &  E.  Encycl.  of  L.  (2d  Ed.) 
014;  16  Cyc.  903.  State  v.  Flttman,  10  Kan. 
693,  in  which  it  was  said  that  Judicial  notice 
cannot  be  taken  of  the  Incorporation  of  a 
city  under  a  general  law,  was  decided  under 
a  different  statute.  See,  also.  State  v.  Bowles 
(Kan.)  79  Pac  720,  69  L.  K.  A.  176,  and 
La  Rue  V.  Insurance  Co.,  68  Kan.  689,  76 
Pac.  494. 

It  is  contended  In  behalf  of  the  defendant 
that  he  should  have  been  granted  a  new 
trial  because,  under  the  whole  evidence,  if 
he  was  guilty  at  all  he  was  guilty  of  several 
distinct  acta  of  embezzlement.  Inasmuch  as 
he  was  under  a  duty  to  turn  over  to  tbe  city 
at  stated  intervals  the  public  funds  then  In 
his  hands.  The  mere  failure  to  perform 
this  periodical  duty,  however,  did  not  of  It- 
self render  him  guilty  of  a  criminal  offense. 
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It  Is  possible  that  he  did.  npon  several  dif- 
ferent occaeloDS,  wrongfally  convert  to  bis 
own  QBO  tbe  money  then  In  fala  posmsslon, 
but  tbe  evidence  Is  consistent  with  tbe  view 
that  there  was  no  criminal  intent  and  conse- 
quently no  crime  until  the  entire  missing 
amount  had  accumulated,  and  that  he  then 
wrongfully  by  one  act  emb^Ied  the  entire 
sum.  This  feature  of  tbe  case  appears  to 
have  been  sufficiently  covered  by  the  In- 
s^ctlons,  and  we  are  unable  to  perceive 
that  the  defendant  has  apy  just  cause  of 
complaint  In  connection  therewith. 

Other  assignments  of  error  have  been  ex- 
amined, but  are  not  thought  to  require  sepa- 
rate discussion. 

Tbe  Judgment  la  affirmed.  All  the  Justices 
ctmcnr. 

(J>  KaxL.  SOQ 

SMITH,  County  Treasurer,  et  aL  T. 
HANET  et  aL 
(Supreme  Court  of  Kansas.  April  7,  1906.) 

1;  CoDNTTEs— Erection  of  Coubthottsb— Usb 
or  General  Revenuk  Funos. 

Section  3,  of  chapter  167,  p.  234,  of  the 
T^ws  of  1005,  is  to  be  interpretrd  as  authorizing 
the  commissioners  of  Gove  couoty  to  use  a  part 
61  the  general  revenue  fund-  for  the  building  ol 
ft  courthouse. 

2.  Saur. 

Such  provision  violates  veetioa  4  of  article 
11  of  tbe  state  ConBtitutlon,  forbidding  the  di- 
version of  a  tsT  fron  the  object  for  which  it 
is  'levied,  and  Is  therefore  void. 

8.  StATDTBS— CONBTIXUTIONAl.  IiAW— PaBTIAI. 
In  VALID  ITT. 

Such  provision  is  so  related  to  the  other 
provisions  of  s&ld  act  that  it  cannot  be  said 
that  the  Legislature  would  have  passed  any  of 
them  independently  of  this  one,  and  the  entire 
act  is  therefore  void. 

[Ed.  Note. — For  cases  In  point*  see  vol.  44, 
Cent.  Dig.  Statutes,  J  5S.] 

(Syllabus  by  the  Courts 

Error  from  District  Court  Gtore  Connty; 
J.  H.  Beeder,  Judge. 
Action  by  Alex  Han^  and  others  against 

3.  B.  Smith,  county  treasurer  and  the  board 
of  county  commissioners.  Judgment  for 
plaintiffs,  and  defendants  tfflng  error.  Af- 
firmed. 

J.  S.  West  and  O.  B.  Jones,  for  plaintiffs 
In  error.  A.  D.  GUkeson,  E.  A.  Austin,  and 
Lee  Monroe,  fOr  defendants  In  error. 

MASON,  J.  The  Legislature  of  1905 
passed  a  law  (Laws  1905,  p.  234.  c.  1G7)  to 
authorize  the  county  commissioners  of  Gove 
connty  to  build  and  equip  a  courthouse  with- 
out a  vote  of  tbe  people.  The  maximum  cost 
of  tbe  building  was  fixed  at  $16,000.  Pro- 
vision was  made  for  tbe  expense  of  the  build- 
ing and  equipment  by  tbe  levy  of  a  special 
annual  tax  of  not  more  than  3  mills  on  the 
dollar  for  not  more  than  four  years,  the  pro- 
ceeds of  theae  levies  to  form  a  separate  fund 
to  be  known  as  the  "county  building  fund," 
against  which  warrants  were  to  be  drawn 


for  all  obllgadons  arising  from  tbe  construc- 
tion and  furnishing  of  such  courthouse.  A 
further  provision  of  the  act,  upon  the  con- 
struction and  effect  of  which  the  present 
litigation  turns,  reads  as  follows  (section  3): 
"The  said  board  of  county  commissioners  are 
hereby  authorized  to  use  and  expend  In  the 
erection,  equipment  and  furnishing  of  said 
courthouse  and  connty-offlce  building,  in  the 
year  or  years  in  which  a  tax  may  be  levied, 
as  they  may  deem  necessary.  In  addition  to 
tbe  amount  or  amounts  raised  by  the  levy 
of  the  tax  as  herein  provided  for.  such  sum 
or  sums  from  the  genwal  fund  of  said  oountr 
not  othorwlae  appropriated  after  ail  other 
nmning  expenses  of  said  connty  shall  bam 
been  provided  for."  A  tax  having  been  lev- 
ied under  color  of  such  statute  an  action  was 
b^on  to  enjoin  Its  collection  upon  the  ground 
that  tbe  act  was  nnconstltutlonal.  An  order 
was  made  granting  a  temporary  InJnnctloD,  to 
reverse  which  this  proceeding  Is  bronght 
The  only  attack  upon  the  validity  of  the  stat- 
ute which  It  will  be  necessary  to  consider  is 
based  npon  the  claim  that  the  portion  above 
quoted  Is  void,  becanse  It  attempts  to  au- 
thorize the  proceeds  of  a  tax  to  be  used  tor* 
purpose  different  from  that  for  which  It  was 
levied.  The  defendants  In  errw  practically 
concede  that  If  this  porttm  of  the  act  means- 
anything  at  all  It  is  open  to  the  objection 
nrge^,  but  they  argue  first  that  it  Is  nnintol- 
!U;lble,  and  may  be  disregarded  entirely,  and- 
second,  that  It  It  Is  given  a  construction 
which  renders  It  obnoxious  to  the  Constito- 
tion  It  may  be  rejected  on  that  ground  with- 
out affecting  the  validity  of  the  remainder  of 
the  act  Tbe  three  questions  to  be  determin- 
ed are  therefore:  (1)  Does  the  language 
quoted  mean  that  tbe  commissioners  may  use 
In  tbe  construction  of  a  courthouse  such  part 
of  the  general  revenue  fund  of  each  year  as 
shall  prove  not  to  be  needed  to  pay  the  cui^ 
rent  expenses  of  that  year;  (2)  as  so  constru- 
ed Is  this  part  of  the  act  void;  and  (3)  If  so, 
Is  It  so  far  an  Independent  provision  that  the 
remainder  of  the  act  may  stand,  notwith- 
standing Its  Invalidity? 

The  criticism  of  the  language  of  the  part 
of  the  act  which  Is  quoted  Is  based  upon  the 
apparent  Incompleteneaa  of  tbe  last  clause. 
Introduced  by  the  words  "such  sum  or  sums," 
the  contention  being  that  tbe  omission  of 
"as,"  the  correlative  of  "such,"  leaves  the 
phrase  Indefinite  and  meaningless.  It  Is  as- 
serted In  the  brief  of  plaintiff  In  error  that 
"no  pedagogue,  however  high  his  learning, 
could  successfully  parse  this  sentence  and 
diagram  it"  This  may  be  true,  but  It  is  not 
Important.  "The  rule  that  bad  grammar  will 
not  defeat  tbe  operation  of  a  statute  Is  old 
and  well  settled."  26  A.  &  E.  Encycl.  of  I* 
(2d  Ed.)  612.  If  It  be  thought  necessary  to 
provide  the  missing  "as"  It  may  be  located 
In  either  of  two  ways.  Tbe  sentence  may 
be  deemed  elliptical,  the  words  "as  are"  being 
understood  between  '^unty^  and  "nof* 
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Mltiiig  In  fhlB  rtftdli^:  "Sntib  Baiii  or  mma 
fKnn  ibe  general  fond  of  said  coanty  [as  are] 
not  otlierwiBe  anm^riated  after  all  otber 
mnning  acpamB  (rf  said  county  shall  have 
beea  provided  for/'  Or  tbe  pbraae  "as  they 
may  deem  necessary"  may  be  transposed  so 
as  to  follow  "such  sum  or  snnMr,"  giving  tbe 
reading:  "Such  sum  or  snms  as  they  may 
deem  necessary  from  -the  gmeral  fnnd,"  etc. 
Bltbet  .ot  these  lnterpretatl<»is  .would  be  per- 
missible under  the  establlEdied  rules  govern- 
ing statutory  construction.  Id.  pp.  612,  613. 
But  probably  a  sufficient  solution  of  the 
problem  is  to  be  reached  by  a  reasonable  con- 
sideration of  the  language  as  It  stands  with 
a  panxMie  to  arrive  at  its  Intraded  effect 
So  regarded  there  is  no  difficulty  In  saying 
that  the  Legialature  clearly  meant  to  author- 
fee  the  commissioners  in  their  dlaoretion  to 
use  the  unexpended  balance  of  the  general 
revenue  fund  for  several  years  toward  pay- 
ing for  the  construction  of  the  courthouse. 
Although,  as  already  said,  It  Is  practically 
■  conceded  that  this  view  renders  this  much 
of  the  statute  unoonstltntlonal  It  may  not  be 
out  of  place  to  state  the  grounds  that  compel 
that  concession.  Section  4  of  article  It  of 
the  state  Constitution  provides  that:  "No 
tax  shall  be  levied  except  In  pursuaace  of  a 
law,  which  shall  distinctly  state  the  object 
of  the  same;  to  which  object  only  such  tax 
shall  be  applied."  * 

The  phrase  "general  fund"  as  applied  to 
the  fiscal  management  of  a  Kansas  county 
has  a  d^nlte  and  well-recogitlzed  meaning. 
It  covers  the  proceeds  of  a  tax  levied  to  pro- 
Vide  for  the  usual  current  expenses.  The 
building  of  a  courthouse  is  a  special  or  ex- 
traordinary matter,  and  not  one  included  In 
the  purposes  for  which  the  general  tax  levy 
Is  made.  To  permit  the  diversion  to  that 
use  therefore  of  any  part  of  the  unexpended 
proceeds  of  a  general  revenue  tax  would  be  a 
violation  of  the  spirit  and  letter  of  the  C!on- 
Btltntlon.  National  Bauk  v.  Barber,  24  Kan. 
534;  A.  T.  &  S.  F.  R.  B.  Co.  v.  Woodcock, 
18  Kan.  20;  State,  v.  Marlon  Co.,  21  Kan. 
4l9.  It  remains  to  consider  whether  the  In- 
validity of  this  portion  of  the  act  vitiates  the 
whole  of  It.  It  wonld  serve  no  purpose  to 
review  tbe  cases  deciding  the  effect  of  the 
partial  nnconstitutlonallty  of  statutes.  Each 
of  necessity  turns  upon  its  own  peculiar  facts 
and  throws  but  little  light  upon  tbe  deter- 
mination of  others.  There  Is  no  difficulty  In 
stating  the  general  rule,  however  much  doubt 
may  arise  In  Its  application.  When  a  court 
finds  that  one  part  of  a  statute  Is  In  con- 
travention of  tbe  fundamental  law  the  In- 
quiry, so  far  as  relates  to  the  effect  of  this 
holding  on  tbe  remainder,  la  whether  tbe 
Legislature  would  have  passed  such  remain- 
ing and  unobjectionable  portion  without  the 
obnoxious  feature.  To  give  effect  to  any 
part  of  such  act,  the  court  must  be  convinced 
tiiat  the  Legislature  Intended  that  part  to 
become  tbe  law  uninfluenced  by  any  consider- 
ation growing  out  of  the  provisions  that  .were 


beyond  the  l^ciidatlvB-  power.  It  '  Is  not 
anou^  that  It  cannot  be  said  with  positive* 
ness  tbat  tbe  Joinder  vrlth  the  objectionable 
lAatter  did  contribute  to  tbe  passage  of  the 
rest  of  the  act;  tbere  must  be  an  affirmative 
assurance  that  the  desire  to  accomplish  tbe 
nnconBtitutl(Hial  purpose  termed  no  inrt  of 
tbe  motive  of  the  lawmakers  in  permitting 
the  passage  of  that  portion  of  the  act  which 
la  free  from  objection.  In  tbe  present  case 
it  must  be  assumed  tbat  the  Legislature^ 
In  undertaking  to  decide  for  the  pecq[)le 
of  a  conn^  a  matter  which  it  la  the  gen* 
eral  policy  of  tbe  law  to  permit  them  to 
regulate  for  themselves,  made  an  investiga- 
tion of  the  needs  and  resources  of  the  commu- 
nity affected,  and  acted  upon  tbe  basis  ot  th« 
information  so  obtained — that  the  probable 
surplus  that  might  be  anticipated  from  each 
year's  general  revenue  was  estimated,  as  well 
as  the  amounts  likely  to  be  obtained  from 
the  special  tax  levies,  and  tbat  the  amount 
to  be  expended  for  tbe  courthouse  and  the 
rate  of  the  special  tax  may  have  been  fixed 
with  reference  to  these  estimates.  The  act 
presents  a  complete  and  symmetrical  plan  for 
accomplishing  a  given  object.  In  Its  title  one 
of  its  purposes  Is  stated  to  be  "to  appropriate 
money  from  tbe  general  fund"  of  the  coimty 
to  pay  for  the  expenses  of  building  and  equip- 
ping tbe  courthouse.  We  cannot  say  that  the 
feature  of  the  act  having  relation  to  the  diver- 
sion of  a  part  of  the  general  revenne  of  the 
county  to  a  building  fund  was.  so  separata 
from  and  Independent  of  its  other  provlslona 
that  they  may  be  permitted  to  stand  while 
It  Is  stricken  out  by  reason  of  its  otmfllct 
with  the  Constitution. 

The  Judgment  is  affirmed.  All  tbe  Jue* 
tices  concurring.        .  - 


(73  Ktin.  OS) 
HURST  V.  ALTAMONT  MFG.  CO.  . 
(Supreme  Court  of  Kansas.  April  7,  1906.) 

1.  SAZ.B— GONTBAO!r-GON8TBUCTION. 

When  a  seller  of  merdiandise  agrees  to 
sell  30  car  loads  thereof,  delivered  to  the  buyer 
"f.  0^  b.  cars,"  at  the  st^ner's  place  of  business, 
it  is  not  tlie  duty  of  the  buyer  to  furaish  the' 
cars  to  receive  tbe  Roods;  and  in  an  action  by 
the  buyer  against  the  seller,  under  such  a  con- 
tract to  recover  daiqages  for.  nondelivery  of  the 
merchandise,  the  petition  need  not  allege  that 
the  plaintiff  furnished  cars  ready  to  receive  tbe 
goods. 

(Ed.  Note. — ^For  cases  in  poln^  see  vol.  48, 
Cent  Dig.  Sales,  8S  227,  877.1 

2.  SAStE. 

The  phrase  "t.  o.  h.  cars,**  when  used  In  a 

contract  between  a  buyer  and  seller  of  com- 
mercial commodities,  where  tbe  use  of  a  common 
carrier  is  necessary,  means  that  the  seller  will 
secure  the  cars,  load  them,  and  do  whatever- 
may  be  required  to  accomplish  the  shipment  and 
consignment  of  tbe  goods  to  tbe  buyer,  free 
of  expense  to  him. 

(Syllabus  by  tbe  Court.) 

Error  from  District  Court,  Bourbon  Coan< 
ty;  W.  L.  Simons.  Judge. 
Action  by  William  B.  Hurst  gainst  the  Al- 
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tamont  Mannfoctniing  Oompany.  Judgment 
for  deCmdan^  and  plaintiff  brii^  error.  Re- 
versed. 

John  H.  Cratn  and  Jobn  V.  McKloaej,  for 
plaintiff  In  error.  Keene  &  Gates,  for  de< 
fendant  In  error. 

GRAVES,  J.  A  demurrer  was  sustained  to 
the  plaintiff's  petition  by  the  district  court. 
The  plaintiff  excppted  and  brlogs  that  ques- 
tion here  lor  review.  The  demurrer  contain- 
ed two  grounds:  (1)  Several  causes  of  action 
are  Improperly  joined.  (2)  The  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained  gen- 
erally. The  record  does  not  otherwise  show 
whether  the  court  considered  the  petition  In- 
sufficient for  both  reasons  or  not.  The  case 
has  been  argued  as  though  the  last  ground 
was  the  only  one  Involved,  and  we  will  so 
assume. 

The  petition  la  of  considerable  length,  and 
the  points  discussed  by  counsel  can  be  suf- 
ficiently stated  without  giving  a  full  copy  of 
the  pleading.  After  the  proper  formal  and  In- 
troductory averments,,  the  petition  states  In 
substance  that  the  defendant  offered  to  sell 
to  plaintiff  certain  goods,  at  a  stated  price  as 
shown  by  Exhibit  A.  The  plaintiff  accepted 
the  offer  as  shown  by  Exhibit  B.  That  plain- 
tiff afterwards  made  an  additional  order  as 
shown  by  Exhibit  0.  That  afterwards,  the 
plaintiff  by  letter,  confirmed  and  renewed 
previous  orders,  which  were  accepted  by  the 
president  of  the  defendant  company,  as 
shown  by  Exhibit  D.  That  afterwards  and 
in  pursuance  thereof  shipping  orders  were 
sent  to  and  received  by  the  defendant,  as 
shown  by  Exhibit  F.  That  defendant  receiv- 
ed all  shipping  orders  sent  by  plaintiff  as 
aforesaid,  but  "neglected  and  refused  to  de- 
liver said  egg  cases  as  it  agreed  to  do,  and 
as  ordered  by  this  plaintiff."  That  at  the 
time  the  first  shipment  should  have  been 
made,  and  ever  since,  such  egg  cases  have 
been  worth  from  to  2  cents  more  than  the 
contract  price.  Whereby  plaintiff  has  been 
damaged  $1,000.  Then  follows  a  prayer  for 
Judgment. 

The  exhibits  are  as  follows: 

Exhibit  A. 

*'Altamont»  111.  Jan.  81st,  190S. 
•TF.  B.  Hunt  &  Co.,  St  Louis,  Mo.— Dear 
Sir:  Tours  ot  yesterday  at  band  ordering  10 
cars  standard  white  wood  cottonwood  veneer 
egg  cases.  We  note  tliat  yon  speak  of  a  on& 
piece  end.  The  case  we  quoted  you  on  lias  a 
2-plece  dressed  end.  Ready  cleated.  The 
price  quoted  yon  of  9  cents,  cars,  factory,  Is 
at  the  Cairo  ininofa  factory  and  the  rate  as 
before  named  yon  are  as  follows:  Eldorado, 
6  cts.  per  IOOl  Mariam,  5  cts.  per  100.  Mt. 
Ynnon,  T  cts.  per  100.  Twms  are,  as  yon 
mentioned,  2%  off  for  cash  10  days  firom  date 
of  invoice.  These  cases  average  7  %  pounds 
eadi.  Possible  a  little  less.  Hence  It  is  no 


trouble  to  tell  almost  precisely  wlut  the  case 
will  cost  you  f.  o.  b.  airs  at  the  above  named 
stations.  Cars  are  very  scarce  and  we  would 
suggest  that  you  place  your  order  early,  say 
at  least  20  da^  in  advance  of  time  yon  ex- 
pect to  nse  them.  Awaiting  your  pronq^t 
reply,  we  are  re^ectfnlly  yours,  Altammit 
Mfk-Co." 

Exhibit  a 

"St  Louis,  Mo.  Feb.  2nd,  1908. 
"Altamont  Mfg.  Co.,  Altamont,  111. — Dear 
Sirs:  Replying  to  your  favor  of  the  31st  it 
ends  are  two  piece  and  cleated,  as  you  say 
they  are,  balance  of  case  filling  ruiuired  dl- 
mentlons,  being  a  standard  whltewood  case 
(veneer).  It  is  alright  we  will  talte  the  10  cars. 
Tou  may  file  our  order  now  for  shipment  of 
one  car  to  Fayettevllle,  Ark.,  and  one  car  to 
our  address  South  Greenfield,  Mo.  Would  be 
glad  to  have  you  get  these  off  at  as  early  a 
date  as  possible.  Since  we  know  that  the 
cases  are  at  Cairo,  we  have  bought  a  great 
many  there,  and  tnow  what  the  freight 
rates  are  ourselves  to  our  various  stations. 
Tonrs  truly,  W.  B.  Hurst  ft  Company.** 

•  Exhibit  a 

"St  Louis,  Mo.  Feb.  5th,  1903. 
"Altamont  Egg  Case  Co.,  Altamont  HI-— 
Gentlemen:  Confirming  our  conversation  by 
telephone  this  morning,  you  can  enter  our 
order  for  10  more  cars  of  cases  to  be  same 
as  last  order  of  10  cars,  at  9  cts.  f.  o.  b.  Galra. 
We  Instruct  you  to  order  out  Immediately.  1 
car  to  Fredonla,  Kansas.  1  car  to  Monett 
Mo.  1  car  to  Harrison,  Arkansas.  1  car  to 
Springfield,  Mo.  1  car  to  Ft  Scott,  Kansas. 
On  the  3d,  we  gave  yo'U  order  for  one  car  for 
S.  Greenfield,  Mo.,  and  one  car  to  Fayet^ 
Tllle,  Ark.  Let  these  cars  to  forward  first 
The  Fredonla  car  next  and  then  let  the  other 
go  as  they  come.  Now  relative  to  yonr  pay: 
Do  not  worry  about  that  We  supposed  that 
Dun  and  Bradstreet  had  our  rating.  But 
you  have  our  permission  to  address  them,  or 
to  address  the  Citizens'  Xat  Bank  of  Ft 
Scott  Kansas,  National  Exchange  Bank, 
Springfield,  Mo.,  Bank  of  Commerce  here,  or 
any  of  the  commercial  agencies.  It  Is  our 
Intention,  however,  to  discount  all  theee 
cases,  as  the  old  company  did  with  yon.  We 
are  agreeable  to  your  passing  draft  If  you 
desire,  but  make  it  subject  to  arrival  of  car, 
for  we  would  not  want  to  pay  the  draft  un- 
til cars  arrived  and  wene  properly  chewed. 
Kindly  let  us  hear  from  you  promptly  con- 
firming above  order,  and  oblige.  Yonrs 
truly,  W.  B.  Hurst  &  Co." 

Exhibit  D. 

St  Louis,  Mo.  2—0— '03. 
"Altamont  M%.  Co.,  Altamont  111.— Gen- 
tlemen: This  will  ccmflrm  pundiue  from 
you  of  thirteen  cars  of  veneer  cases  (in  addi- 
tion to  the  seven  cars,  orders  tor  which  have 
already  been  placed  with  you)  at  nine  ceatB 
track,  Cairo;  Hlinols,  the  caaejto  be  standaxA 
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veneer  case  made  of  cottonwood.  We  will 
give  yon  shipping  Instructions  on  tbese  thir- 
teen cars  within  the  next  few  daya  Xoura 
truly,  W.  B.  Hurst  &  Co. 
"Accepted.   Altamont  Mfg.  Co.,  3.  B.  B." 

Exhibit  B. 

"Feb.  Uth,  1008. 
^'Altamont  Hfs.  Co.,  Altamont,  HI.— Dear 
Bin:  To  conform  with  our  contract  entered 
Into  a  few  days  ago  you  will  kindly  book 
our  OTders  on  18  cars  of  cases  to  be  shipped 
as  promptly  as  possible  to  tlie  following 
points:  2  cars  to  Springfield.  2  cars  to  S. 
Greenfield,  Mo.  1  car  to  Fredonla.  Kansas. 
1  car  to  Parsons,  Kansas.  1  car  to  Cuba,  Mo. 
8  cars  to  Monett,  Mo.  1  car  to  Clinton,  Mo. 

1  car  to  Fayetterill^  Mo.  We  would  like  if 
pouible  for  yon  to  fill  these  cars  in  the  fol- 
lowing order,  shlppli«  the  first:  2  cars  to 
FsyetterlUe,  Ark.  2  cars  to  Bprlngfleld,  Mo. 

2  cars  to  South  Greenfield,  Mo.  3  cars  to 
Mwiett,  Mo.  1  ear  to  Clinton,  Mo.  1  car  to 
Cuba,  Mo.  1  car  to  Faraomi,  Kansas.  1  car 
to  FredfHila,  Kansas.  All  of  these  points 
are  now  ready  to  take  the  cars  in  as  pr%)mptly 
as  they  are  shipped,  so  kindly  move  than  as 
promptly  as  yon  can.  Our  e^  seasra  Is  open, 
and  we  will  need  them  all  between  now  and 
March  Ist  Toom  truly.  W.  B.  Hurst  ft  Co." 

The  supposed  weakness  of  this  petition, 
as  we  understand  from  the  discussion  of 
counsel,  lies  In  Its  want  of  an  allegation  that 
the  plaintiff  famished  the  necMsary  cars, 
at  the  time  when  shliMnent  was  desired.  On 
the  other  hand.  It  Is  contended  that  it  was 
the  duty  of  the  defendant  to  obtain  the  cars 
from  the  carrier,  load  the  goods  therein  and 
consign  them  to  the  plaintiff.  The  real 
point  in  the  ctmtroTersy  therefore  seems  to 
be  this:  Whose  duty  was  it  under  the  eon- 
tract  between  these  parties  to  cause  the 
carrier  to  place  cars  In  position  to  receive 
the  goods  to  be  shipped?  The  exhibits  at- 
tached to  the  petition  constitute  the  contract 
If  oondsely  stated  It  would  be  substantially 
as  follows:  Ship  to  us  Immediate,  or  as 
promptly  as  possible,  20  cars  egg  cases,  dis- 
tributed as  hereinafter  stated. ,  We  will  pay 
therefor,  nine  cents  a  case  tab.  cars  Cairo. 
Ills.,  payment  made  whoi  cars  arrive  at 
point  of  destination.  This  order  was 
accepted. 

In  construing  this  contract,  the  difficulty 
centers  In  determining  what  the  parties  In- 
tended by  the  clause  "f.  o.  b.  cars,  Cairo,  Ilia" 
It  Is  conceded  that  the  letters  "f.  o.  b."  are  for 
brevity  used  Instead  of  the  words  "free  on 
hoard."  The  clause  when  expressed  in  words 
fbetetoK  stands  thus:  "Free  on  board  the 
cars  at  Cairo,  111."  This  language  has  beea 
used  in  the  transaction  of  commercial  bbsl- 
ness  many  years,  and  has  by  general  custom 
and  usage  among  buyers,  sellers,  and  ship- 
pers acquired  a  definite  and  specific  meaning, 
which  Is  well  understood,  of  common  knowl- 
edge, and  of  which  courts  will  take  Judicial 
notice.  The  significance  of  this  language, 


wh«i  standing  alone.  Is  so  wdl  established 
that  it  bas  been  generally  held  that  proof  in 
support  of  such  signification  Is  unnecessary 
and  improper.  Sheffield  Furnace  Co.  v.  Hull 
Goal  &  Coke  Coi,  lOl  Ala.  440,  14  South. 
672  i  Capehart  v.  Fnrman  Farm  Improvement 
Co.,  lOB  Ala.  671,  16  South.  627,  49  Am. 
St  B^.  60;  Vogt  T.  Bhlenebeck  (Wis.) 
100  N.  W.  820,  67  L.  B.  A.  766,  106  Am.  St 
Rep.  080  (Sept.  1804);  Hunter  Bros.  Milling 
Go.  V.  Kramer  Bros.  (Kan.;  May  6,  1905)  80 
Pac  068.  TbSs,  like  any  other  language  may, 
however,  be  used  in  a  sense  different  from 
that  in  wlileh  It  is  goierally  understood;  and 
It  may  receive  an  interpretation  from  the  acta 
of  the  parties  using  it,  different  from  what 
the  words  seem  to  Indicate. 

It  is  important  to  bear  this  In  mind  as  in 
the  decided  cases  where  the  words  "free  on 
board  the  cars"  have  been  defined,  the  de- 
cisions generally  turn  iqwn  some  modl^lng 
circumstance  wholly  ontalde  of  and  apart 
from  the  lai]cuage  itsdf.  The  declekms  are 
practically  unanimous  In  holding  that  these 
words  bind  tbe  seller  to  place  the  goods  pn 
board  the  cars  free  of  expense  to  the  buyer, 
also  that  the  carrier  is  the  bailee  of  the  oon- 
slgnee,  and  that  delivery  to  the  carrier 
amounta  to  deliveiy  to  the  buyer.  We  are 
asked  to  extend  this  meaning  a  st^  further. 
It  Is  anmrent  that  the  goods  cannot  be  loaded 
until  cars  are  In  place  to  receive  them.  The 
duty  to  select  the  carrier  and  cause  It  to 
furnish  the  cars  resto  somewhere.  The  plain- 
tiff In  error  Inslsta  that  this  duty  belongs  to 
the  seller.  At  this  point  the  authorities  part 
company  and  seem  to  be  somewhat  con- 
flicting. A  careful  examlmitlon  of  the  caaea, 
however,  show  this  conflict  to  be  more  appar- 
ent than  real.  A  few  decisions,  fairly  recent 
in  date,  have  held  that  this,  duty  devolves 
upon  the  buyer.  These  cases,  however,  are 
limited  to  the  particular  facts  presented,  and 
In  nearly  every  instance  sudi  facta  furnish 
a  reason  for  the  meaning  given  to  the  contract 
under  consideration.  The  mosi;  Important  of 
these  cases  are:  C!onsolldated  Coal  Co.  v. 
Schneider,  163  lU.  303,  45  N.  B.  126;  Hock- 
ing V.  Hamilton,  158  Pa.  107,  27  Ati.  836; 
Baltimore  &  U  By.  Co.  v.  Steele  Ball  Supply 
Co.,  123  Fed.  668,  49  C.  C.  A.  419;  Evans- 
ton  Elevator  Coal  Co.  v.  Castner  (G.  C.)  183 
Fed.  409;  Nelm^er  Lumber  Oo.  v.  Burling- 
ton &  M.  B.  B.  B.,  64  Neb.  326,  74  N.  W.  67% 
40  li.  B.  A.  534.  In  the  case  of  Coal  Go.  v. 
Schneider,  supra,  the  coal  company  leased. 
Ita  mine  to  the  defendant  whereby  the  lessee 
was  to  fnmlsh  coal  to  the  lessor,  to  be  de- 
livered at  the  mine  which  was  some  distance 
from  the  railroad  station.  The  lessor  fur- 
nished oaxB  tot  a  time  and  stated  that  he 
would  continue  to  do  sa  Under  these  tacte  it 
was  held  to  be  the  duty  of  the  lessor  to  fux^ 
nish  the  car&  In  the  case  of  Hocking  v. 
Hamilton,  supra,  the  omunodlty  sold  was 
coal  to  be  delivered  at  tiie  tipple,  and  the 
buyer  agreed  to  receive  It  there.  This  was 
not  a  contract  to  d^ver  at  any  raproad  sta- 
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tlbn,  but  at  a  different  place,  and  becaase  of 
this  agreement  It  was  held  to  be  the  duty  of 
the  buyer  to  furnish  the  cars.  In  the  case 
of  Railroad  t.  Supply  Co.,  supra,  the  plain- 
tiff sold  some  old  rails  to  the  defendant  to 
be  shipped  upon  orders  stating  destination 
and  name  of  consignee.  No  such  orders  were 
given.  It  was  held  that  as  the  shipper  could 
not  know  when,  where,  or  to  whom  the  ship- 
ment was  to  be  made,  he  was  not  bound  to 
furnish  the  cars.  The  case  of  Elevator  Co. 
T.  Castner,  supra,  was  also  a  case  where  coal 
was  to  be  delivered  at  the  mine.  In  that 
case  the  court  refers  to  the  above  and  other 
cflseSf  and  while  ai^rently  ai^rovlng  all  of 
them  limited  the  decision  to  the  facts  of  that 
case  and  held  it  to  be  Uie  duty  of  the  buyer 
to  famish  the  cam,  but  did  not  decide  what 
the  phrase  *^  o.  b."  means,  when  standing 
al<Hi& 

The  following  cases  bold  tttat  under  the 
prima  fade  meaning  of  the  phrase  "f.  o.  b.**  it 
la  the  duty  ot  the  buyer  to  furnish  the  cars: 
EunUe  T.  Mitchell,  56  Pa.  100;  Wetherell 
T.  Goope,  8  Campbell,  272;  DwtgSit  v.  Stele- 
eri;  117  Pa.  490,  12  Atl.  82;  Chicago  Lumber 
Co.  T.  Comstode,  71  Fed.  477.  18  0.  a  A. 
207}  Davis  T.  Oemoit  Oa  (a  U)  184  Fed. 
278.  In  the  case  of  Boylngton  v.  Sweeney, 
77  Wis.  65,  45  N.  W.  938,  it  was  held  that 
tbe  duty -of  famlshli^  the  cars  rested  upon 
the  buyer.  This  decisira  was  practically 
overruled  by  the  sabseaaent  case  of  Lombw 
Co.  T.  WiilEinBon,  117  Wis.  468,  94  N.  W. 
337,  and  the  contrary  rule  ad^ted.  This 
laM  case  was  followed  in  the  later  «iBe  of 
Vogt  V.  Shlenebeck.  100  N.  W.  820,  67  L.  B. 
A.  756,  decided  by  the  same  court  in  Septem- 
ber, 1004.  A  noticeable  feature  of  the  cases 
here  dted,  holding  It  to  be  the  duty  of  the 
buyer  to  famish  the  cars,  is  that  none  of 
them  Involve  an  ordinary  commercial  trana- 
action  like  or  similar  to  the  one  here  present- 
ed. On  the  contrary,  each  case  had  peculiar 
and  exertional  conditions  which  clearly  dis- 
tinguish it  from  this  case,  and  which  furnish- 
ed tlie  reason  fbr  the  decision  glv«L  '  We 
do  not,  therefore,  regard  these  casea  as  In 
point  on  the  question  here  involved.  Tlila 
case  can  be  disposed  of  so  far  as  the  de- 
murrer is  concCTied,  without  defining  the 
meaning  of  the  phrase  "f.  o.  b.  cars  Cairo, 
Ills.,"  when  standing  alone.  We  think  tiiie 
corr^ondence  attadied  to  the  plalittlira  pe- 
tition, when  considered  as  a  whole,  contains 
lai^age  oatside  of  this  phrase,  which  fairly 
Indicates  what  was  intended  by  It  It  Is 
not  dlfflcnlt  to  bold,  aided  by  this  language, 
that  the  formula  "f.  a  b.  ears  Cairo,  Ills.," 
mu  understood  by  both  parties  to  mean  that 
the  defoidant  would  do  all  that  was  neces- 
sary to  be  done  to  accomplish  the  shipment 
of  the  goods  to  the  plaintiff  as  directed,  free 
of  expense  or  farther  attention  on  his  part 
Here  this  opinion  might  end.  But  the  case 
must  be  returned  for  farther  proceedings, 
and  as  we  cannot  anticipate  what  facts  will 
be  d0vel(q;)ed  when  the  issues  are  finally  dos- 


ed we  deem  It  beet  to  consider  and  dedde 
the  whole  question  discussed  by  the  parties. 

It  IS  our  understanding  that  the  phrase  or 
formula  "f.  o.  b.  cars"  has  by  long  usage  and 
custom  acquired  throughout  the  business  cir- 
cles of  this  country  a  definite  and  specific 
meaning  generally  understood  by  all  business 
people.  When  sudi  phrase  or  formula  Is 
used  In  a  business  omtract  betweoi  a  bnyer 
and  seller  of  ordinary  commixdal  commodi- 
ties, where  the  use  of  a  common  carrier  la 
necessary,  the  parties  Intend  thereby  that  the 
seller  will  at  his  own  expense  do  all  that 
may  be  necessary  to  accomplish  the  loading 
and  consignment  of  the  goods  to  the  bayn» 
Including  the  placing  of  cars  upon  which  to 
load  the  commodities  sold;  and,  when  nothing 
appears  to  modify  or  limit  ttils  meaning, 
courts  should  enforce  the  contract  so  as  to 
effectuate  this  Intent  This  rule  la  reasmi- 
ablG^  It  harmonizes  with  existing  baslneas 
conditions,  and  Is  the  universal  practice 
among  business  pet^le,  It  Is  conceded  Uiat 
by  this  phrase  the  sdler  Is  bound  to  ddlver 
the  goods  to  the  buyer  by  placing  them  on 
board  the  cars.  How  can  he  do  this  unless 
he  secures  the  cars?  Why  say  that  tills  duty 
belongs  to  the  buyer?  The  luiguage  of  the 
contract  Is  silent  upon  this  question.  By  the 
lettn-  of  the  agreement  it  m^  be  said  that 
neither  party  has  a^ved  to  perform  this 
duty,  but  it  nu^r  not  be  said  that  there  was 
no  understanding  upon  this  subject  Without 
such  an  understanding,  the  contract  would  be 
Incomplete  and  not  enforceable.  What  the 
parties  Intended  upon  this  subject  can  only 
be  ascertelned  by  Intwpretetlon,  and  to  do 
tills  the  situation  of  the  parties  when  the 
contract  was  made,  the  sabject-mattv  there- 
of, and  all  the  attendant  circumstances  and 
conditions  must  be  considered. 

It  Is  within  common  knowledge  tiiat  carri- 
ers are  willhig  and  even  anxious'  to  receive 
freight  for  tran^rtatlon,  and  to  Invite  busi- 
ness they  famish  every  reasonable  fadllly 
and  convenience  to  shippers.  It  is  also  well 
known  that  wholesale  houses  and  manufac- 
turing establlshmente  have  spedai  8faliq;^ng 
arrangonenta  with  carriers,  whereby  their 
business  Is  provided  for  and  accommodated. 
The  fadlltles  of  the  latter  for  tiie  procure- 
meat  of  cars  are  f6r  many  reasons  sup^or 
to  those  of  the  buyer.  In  lai^  dtles,  where 
many  railroads  center,  having  recdving  sto- 
tions,  more  or  le«i  remote  from  each  other, 
it  might  be  a  matwial  advantage  to  a  ship- 
per to  have  the  privilege  of  selecting  ttie 
carrier  to  whom  his  goods  should  be  ddiver' 
ed,  which  he  might  do  If  it  was  his  duty  to 
furnish  the  cars,  l^e  Inconvenience  which 
the  seller  will  oicoanter  In  securing  cars,  upon 
which  to  load  the  goods  sold.  Is  merely  nomi- 
nal. While  the  dlfflculties  to  which  the  buy- 
er would  be  subjected  are  such  that  it  would 
be  unreasonable  to  assume  that  he  would  un- 
dertake to  do  so.  In  view  of  the  many,  seri- 
ous objections  in  the  way  of  such  a  contract 
It  seems  dear,  bc^nd  donb^  that  If  the 
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parties  to  this  case  had  deemed  tt  necessary 
to  state  apeclflcally  who  should  perform  tbis 
dnty  the  seller  woold  have  been  named. 
TbiB  manifest  Intention  of  the  parties  sbonld 
be  made  effectual  by  giving  to  their  contract 
the  same  legal  effect  wblcb  It  would  have  If 
such  agreement  had  been  specifically  writ- 
ten therein.  In  tbe  case  of  Lumber  Co.  t. 
Wilkinson,  117  Wis.  468,  94  N.  W.  837,  where 
tbe  meaning  of  tbe  phrase  "f.  o,  b.  cara" 
was  the  point  discussed.  It  was  said:  "It 
would  seem  pretty  obvious  that  one  undertak- 
ing to  load  logs  upon  railroad  cars  ordinarily 
assnmes  tbe  dnty  of  obtaining  tbe  cars  on 
wblch  to  load  the  logs,  as  much  as  any  other 
Implements  with  which  to  do  tbe  work,"  and 
also  "we  cannot  avoid  tbe  conclusion  that 
the  written  contracts  upon  their  face,  by 
necessary  Implication  Imposed  on  tbe  appel- 
lants the  dnty  of  obtaining  the  cars  upon 
wblcb  to  load  the  logs."  This  language  was 
approved  and  followed  In  the  later  case  of 
Vogt  V,  Shlenebeck,  100  N.  W.  820,  67  L.  R. 
A.  756,  decided  by  the  same  court  in  Septem- 
ber, 1004. 

We  conclude  that  the  judgment  of  tbe  dis- 
trict court  should  be  reversed.  It  Is  there- 
fore directed  that  such  Judgment  be  vacated,' 
that  tbe  demurrer  to  the  petition  be  over- 
ruled, and  that  tbe  further  proceedings  had 
be  in  aocordnnce  with  tbe  views  herein  ex- 
pressed. All  the  Justices  concurring. 


(73  Ku.  469) 

O'KGE^  et  aL  v.  BEHREN8  et  al. 
(Supreme  Court  of  Kansas.    April  7,  1000.) 

1.  BXBCtJTOItS  AND  ADVTNTSTRATORS— SaXX  OV 

IiAND—RionTS  or  Heibs— Action  to  Set 

Aside— Limitations. 

Sectioo  16  of  tbe  Code  of  Civil  Procednre, 
requiring  actions  brought  by  the  heirs  of  a 
deceased  person  for  the  recovery  of  real  property 
descending  to  them,  but  sold  by  an  administra- 
tor of  the  estate  of  the  decedent  upon  an  order 
of  court  directing  sucb  sale,  to  be  commenced 
within  five  years  after  the  date  of  the  re- 
cording of  tbe  deed  made  in  pursuance  of  the 
sale,  applies  to  sales  which  are  void  for  want 
of  notice  to  tbe  hdrs  of  tbe  proceedings  upon 
which  the  deed  is  based. 

2.  Pabtitiom— Title  to  MAinTAiir  Aonon— 

Debts  or  Ancestob. 

Heirs  suing  for  tbe  possession  and  par- 
titloQ  of  real  estate  to  which  they  have  ac- 

S aired  title  by  descent  are  not  required  to 
bow,  as  a  condition  precedent  to  recovery,  that 
the' land  is  not  subject  to  appropriation  tor  tbe 
payment  of  tbe  decedent's  debts. 
8,  Plxadiro  —  ExBOUTiOM  or  Instbuhbnt— 
Dkhial  Undeb  Oath. 

An  allegation  that  a  party  Is  the  owner  of 
real  property  "under  a  valid  and  legal  deed  of 
conveyance  duly  executed"  describes  no  written 
instrument  whose  execution  ia  admitted  unless 
denied  under  oath. 
4.  Save— ADWissiona. 

Failure  to  deny  the  execution  of  an  ad< 
ministrator's  deed  under  oath  does  not  admit 
the  validity  of  the  proceedings  upon  which  it  is 
based. 

Johnston,.  0.  J.,  dissenting. 
(Syilabos  by  the  Courts 


Error  from  DlstrTct  Cofirt,  Montgomelry 
County;  Tbos.  J.  Flannelly,  Judge. 

Action  by  Charles  F.  Behrens  and  others 
against  William  O'Eeefe  and  otberft  Ju^- 
ment  for  plaintiffi.  DeCoidants  bring  error. 
Reversed. 

J.  B.  Ziegler  and  S.  H.  Piper,  for  plain- 
tiffs In  error.  O.  F.  Ergenbrlght  and  J.  B. 
Tomlinson  (P.  O.  Jones,  of  counsel),  for  de- 
fendants in  error. 

BURGH,  J.  John  F.  Behrens,  tbe  owner 
of  the  real  estate  In  controversy,  died  In- 
testate In  June^  1800.  On  January  SO,  1896, 
the  plaintiff  In  error  placed  upon  record  an 
administrator's  deed  of  tbe  land  to  him, 
regular  upon-  its  face  and  duly  approved, 
executed,  and  delivered  in  pursuance  of  a 
sale  directly  to  be  made  by  an  order  of  the 
probate  court  In  December,  1903,  the  heirs 
of  tbe  decedent  commenced  an  action  of  eject- 
ment for  tbe  recovery  of  tbe  land,  and,  on 
tbe  trial,  attacked  the  administrator's  deed 
as  void.  They  claimed  that  the  probate  court 
had  no  jurisdiction  to  grant  tbe  order  of  sale 
because  no  notice  of  the  hearing  of  tbe  ap- 
plication to  sell  bad  been  given  (Mlckel  v. 
Hicks,  10  Kan.  578,  21  Am.  Rep.  161),  and 
that  unless  founded  upon  a  valid  order  of 
sale  the  deed  could  not  divest  them  of  their 
Inheritance.  Whether  the  proof  offered  was 
sufficient  to  establish  this  claim  need  not 
be  discussed  and  Is  not  decided.  From  tbe 
purposes  of  the  case  it  will  be  assumed  .that 
no  order  respecting  notice  w6s  made;  that 
notice  was  neither  given  nor  waived;  that 
none  of  the  heirs  appeared  In  tbe  probate 
proceedings,  and  hence,  that  tbe  order  of  sale 
was  void  and  open  to  attack  In  a  collateral 
proceeding. 

The  question  still  remains  whether  tbe 
action  was  barred  under  the  provisions  of 
section  16  of  tbe  Code  of  Civil  Procedure, 
wblcb  reads  as  follows:  "Actions  for  the 
recovery  of  real  property,  or  for  tbe  deter- 
mination of  any  adverse  right  or  Interrat 
therein,  can  only  be  brought  witbln  the  peri- 
ods hereinafter  .prescribed  after  the  cause 
of  action  shall  have  accrued,  and  at  no  time 
thereafter:  *  *  •  Second;  An  action  for 
the  recovery  of  real  property  sold  by  execu- 
tors, administrators  or  guardians,  upon  an 
order  or  judgment  of  a  court  directing  such 
sale,  brought  by  tbe  heirs  or  devisees  of  tbe 
deceased  person,  or  tbe  ward  of  his  guardian, 
or  any  person  claiming  under  any  or  either 
of  them,  by  title  acquired  after  the  date  of 
the  judgment  or  order,  within  five  years  after 
tbe  date  of  the  recording  of  tbe  deed  made  In 
pursuance  of  the  sale."  The  question  sug- 
gested was  fairly  decided  In  the  case  of 
Young  V.  Walker,  26  Kan.  242.  Tbe  action 
there  under  consideration  was  one  of  eject- 
ment against  a  claimant  under  an  adminis- 
trator's deed.  There  were  defects  In  the 
proceedtDg  upon  which,  tbe  deed  was  found- 
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ed.  The  eoxat  held  that  the  statute  dted 
applied,  and.  In  the  course  of  the  opinion. 
Haid:  *'We  shall  atutume,  for  the  purposes  of 
the  case,  that,  except  for  the  statute  of  lim- 
itations, the  administrator's  deed  would  be 
void.  We  shall  assume,  for  the  purposes  of 
the  case,  that  the  Irregularities  In  the  pro- 
ceedings of  the  probate  cour^  and  of  the 
administrator,  are  sufficient  to  render  the 
administrator's  deed  Toid  In  any  action  or 
proceeding  that  might  have  been  commenced 
before  the  statute  of  ilmltatlons  had  com- 
pletely run,  and  this  whether  the  deed  was 
attacked  directly  or  collatomlly;  and  with 
such  assumptions  we  shall  proceed  to  a.  dis- 
cussion of  the  question  whether  the  statute 
of  limitations  has,  in  fact,  so  run  as  to  make 
the  deed  valid.  Of  course  the  -statute  of  lim- 
itations must  have  some  use.  It  was  not 
enacted  fi>r  the  purpose  of  curing  adminis- 
trators* deeds  which  were  a]r8a<^  good.  It 
was  really  enacted  tbr  the  purpose  of  curing 
administrators*  deeds  which  would  otherwise 
bo  void.  *  *  *  If  everything  were  regular, 
there  would  be  no  need  of  any  statute  of 
limitations.  If  the  administrators'  deed  ^ras 
valid  without  such  statute,  then  there  would 
be  no  need  of  the  statute.  Therefore  It  Is 
evident  that  the  statute  was  enacted  for 
the  purpose  of  curing  administrators'  deeds 
which  would  otherwise  be  void."  This  de- 
cision has  never  been  overruled.  In  the  case 
of  Howbert  v.  H^le^  47  Kan.  68,  27  Fac. 
116,  tt  guardian's  deed  was  attat^ed  in  an 
action  of  ejectment  The  defects  In  the  pro- 
ceedings supporting  the  inatmment  were  held 
to  be  mere  Irregularities,  the  usual  presump- 
tloDS  in  fftvor  of  proceedings  within  the  juris- 
diction of  the  probate  court  were  indulged, 
and  It  was  decided  that  the  deed  was  not 
vulnerable  to  collateral  attack.  The  opinion 
was  delivered  by  the  Justice  who  ej^pressed 
the  conclusion  of  the  court  in  Young  v. 
Walker.  That  decision  was  not  referred  to, 
but,  apparently  forgetful  of  what  had  be^ 
written  in  the  earlier  case,  the  learned  judge 
made  Incidental  use  of  language  from  which 
it  might  be  inferred  that  the  statute  of 
limitations  In  question  would  not  apply  to 
void  sales. 

Some  Inconclusive  references  to  the  stat- 
ute appear  tn  other  decisIonB,  and,  In  order 
that  all  doubt  regarding  the  matter  may  be 
removed,  a  restatement  of  the  court's  views, 
and  of  the  reasons  for  entertaining  them,  may 
be  proper.  The  probate  business  of  this  state 
has  been  exposed  to  administration  by  un- 
skilled hands.  The  office  Is  political,  the 
terms  short,  and  Ignorance,  inexperience,  In- 
efficiency, and  carelessness  are  likely  to 
register  their  effects  upon  the  devolution  of 
titles  accomplished  through  probate  proceed- 
ings. Upon  the  death  of  a  resident  of  a  coun- 
ty, his  estate  must  be  settled.  His  debts 
must  be  paid,  and  his  real  estate  liable  for 
the  satisfaction  of  debts  must  be  sold  for  that 
purpose  In  the  absence  of  other  available  as- 
sets. In  justice  to  all  persons  interested^ 


land  ought  to  be  sold  to  the  bli^ieat  possible  afr 
vantage,  and  this  cannot  be  done  unless  pux^ 
chasers  have  confidence  In  the  security  of 
thdr  titles.  Men  will  not  pay  for  land  upon 
which  to  found  homes  unless  they  are  to  be 
protected  in  the  undisturbed  enjoyment  of  tjie 
fruits  of  their  eiterprise.  Aftw  a  fair  pur^ 
chase  has  been  made  upon  the  fftith  of  an 
order  of  sole  panted  by  a  court  of  competent 
authorl^  and  the  purchase  m<Hiey  has  bem 
Irretrievably  distributed  among  creditors,  It 
would  result  in  the  rankest  kind  of  injustice 
to  allow  heirs  to  remain  slloit  for  years  and 
then,  prompted  by  some  fortuitous  circum- 
stance, like  the  discovery  of  oil  or  other  mlnf 
eral  in  the  vicinity  of  iha  premises,  to  claim 
than.  TbB  stete  Ite^,  as  a  mattor  of  public 
policy,  is  interested  in  the  r^iose  and  atabU- 
Ity  of  land  titles,  in  the  development  and  im- 
provement of  landed  property  wtaicb  doubtful 
toiures  prohibit,  and  In  the  repre«don  of  vezor 
tlous  and  speculative  litigation.  These  ochi- 
sideratlons  apply  as  Weil  to  sales  made  with- 
out notice  as  to  those  of  which  the  heirs  liave 
been  legally  Informed.  A  title  wbidi  Is  not 
infirm  needs  no  statute  of  Umttetimis  for  Its 
protection.  If  there  be  no  defects,  remedial 
legislation  Is  superfluous.  All  the  defects 
which  vitiate  probate  sales  must  range  theoo- 
selves  with  one  or  the  other  of  two  classes— 
those  which  go  to  the  Jusrisdlctlon  of  the 
court  and  those  which  are  not  JnrisdictlonaL 
The  latter  class  does  not  render  sales  void  or 
subject  to  atteidc  except  in  a  direct  manner  by 
appeal  or  by  stetntory  proceedings  to  nvetaa, 
vacate,  or  modify.  The  time  llmltetlons 
on  such  proceedings  are  found  In  the  provi- 
sions of  the  statutes  fixing  the  period  within 
which  appeals  may  be  token,  or  proceedings 
in  error,  and  the  like,  may  be  commttwed. 
When  such  time  has  elapsed,  no  matter  what 
the  Irr^ularltles  may  be,  for  all  purposes 
of  the  law  the  proceedings  are  valid,  and  eject- 
ment against  the  purchase  will  not  lie. 
There  is,  therefore,  no  room  fbr  the  boie- 
flclal  application  of  the  statute  dted  except 
to  forfend  collateral  attacks. 

Ejectment  Is  a  collateral  proceeding.  Flem- 
Ing  V.  Bale,  23  Kan.  88;  Mastln  v.  Cray,  19 
Kan.  468,  466,  467,  27  Am.  Bep.  149.  The 
basis  of  the  actlou  must,  of  necessity,  be  the 
absence  of  some  fact  essential  to  probate 
Jurisdiction.  The  language  of  the  statute, 
which  Is  plain  and  unambiguous,  clearly  ap- 
plies to  such  an  action,  and  to  limit  Ite  opera- 
tion sales  made  upon  voidable  orders  only  Is  to 
make  an  unauthorized  and  unwarranted  In- 
terpolation. It  Is  to  be  conceded  that  what- 
ever Is  placed  of  record  must  be  capable  of 
description  as  an  administrator's  deed,  or  the 
stetnte  will  not  be  set  In  motion.  It 'must  al- 
so  be  tested  by  what  appears  upon  Ite  face. 
But  If  Itcanbe  said,  from  what  appears  there, 
that  it  fairly  complies  with  the  law.  It  will  be 
sufficient,  although  Informal  and  irregular. 
Such  deed  must  also  be  made  pursuant  to  an 
order  or  Judgment  directing  a  sale.  The 
court  must  have  acted,  and  what  it  didimust 
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be  of  a  character  to  make  It  identlflable  as 
an  order  or  Jadgment  A  forged  order  would 
not  be  an  order  of  a  court  arty  more  than  a 
forged  deed  wonld  be  a  deed  made  pursuant 
to  an  order  or  judgment  If,  upon  appeal, 
an  order  of  sale  should  be  set  aside  or  If  the 
enf orcemmt  of  the  order  should  be  permanent- 
ly enjoined,  no  deed  could  be  made  pursuant 
to  It  Other  circamstances  might  be  suggest- 
ed under  which  something  In  the  form  of  an 
order  or  a  deed  would  not  be  snch.  But 
after  an  adlnmistrator's  deed  made  pursu- 
ant to  an  order  or  judgment  of  the  proper 
court  directing  a  sale  has  been  placed  of  rec- 
ord, helra  must  sue  to  recover  the  property 
within  Ave  years,  or  be  deemed  to  have  ad- 
mitted the  validity  of  the  sale  and  conveyance 
whether  they  had  notice  of  the  proceedings  or 
not  After  the  expiration  of  that  time  tiie 
porcbaser  cannot  be  called  upon  to  vindicate 
ttaelr  legality. 

Statutes  of  this  character  are  common, 
and  usually  receive  the  Interpretation  liere 
indicated.  In  MlsriaslppI,  a  stetute  was 
passed  barring  actions  brought  on  accouut 
of  the  invalidl^  of  executors,*  admlntetra- 
tors*.  and  guardians*  sales  made  under  de- 
crees of  probate  courts  prior  to  October  1, 
1871,  and  barring  actions  directed  against 
audi  sales  made  under  decrees  of  the  chan- 
cery court  to  which  probate  jnrlsdiction 
was  transferred,  subsequent  to  'that  time. 
The  period  within  which  such  actions  might 
be  brought  was  limited  to  one  year,  bnt  the 
ptDtectlon  of  the  act  was  confined  to  sales 
made  In  good  faith  upon  which  the  purchase 
mon^  had  been  paid.  In  conslrulng  this 
statute  in  a  case  in  which  the  invalidity 
complained  of  was,  in  part  want  of  notice 
to  hein,  tlie  court  said:  "The  manifest  pur- 
pose of  the  stetute  was  remedial.  It  is 
framed  on  the  idea  of  giving  repose  and  con- 
fidence to  titles  derived  from  probate  sales 
made  prior  to  the  1st  of  October,  1871,  and 
to  the  same  kind  of  sales  made  by  executory 
'  administrators,  and  guardians  subsequently 
by  the  cliancery  court  The  evil  was  that 
because  of  the  negligence  and  car^essneas 
which  experience  had  shown  marked  the 
hSatorj  of  the  probate  court  it  was  almost 
the  exception  to  conform  to  the  stetntory 
directions,  in  the  exercise  of  that  special 
and  limited  jurisdiction  for  the  sale  of  the 
real  eetete  of  decedeute  by  their  pwsonal 
representetlves,  and  of  minors  1^  their 
guardians;  and,  under  the  decisions  appli- 
cable to  that  sort  of  jurisdiction,  the  titles 
of  the  purchasers  were  Invalid.  Persons 
who  had  in  good  faith  paid  their  money, 
years  afterwards  lost  their  lands,  and  the 
heirs  recovered  the  property  oftentimes  dls- 
Incumbered  of  debte.  The  stetute  proposed 
to  cure  the  evil  by  applying  a  short  llmlte- 
tlon  where  the  sale  was  free  from  fraud, 
and  the  purchaser  in  good  faith  had  paid 
his  money;  so  that  If  the  purchaser  Iwt  his 
land,  he  mi^t  indemnify  himself  In  some 
mode  or  other.  •  •  •  Mn.  Faler,  having 


been  in  possession  for  more  than  a  year  after 
1st  of  October,  1871,  before  suit  brought  can 
claim  the  ben«Qt  of  the  bar,  unless  the  further 
position  taken  by  counsel  be  true,  that  the 
stetute  do»  not  apply  if  the  sale  be  void,  for 
some  defect  which  makes  the  decree  a  nul- 
lity, snch  as  want  of  notice  to  the  heirs.  It 
is  said  that  the  invalidity  meant  Is  some  Ir- 
regularity occurring  after  decree.  If  the 
court  had  Jurisdiction  of  the  eubject-mattw 
and  parties,  the  decree  of  sale  is  valid,  and 
the  sale  itself  would  stand  on  the  same  foot- 
ing as  other  Judicial  sales,  and  would  not  be 
impeached  collaterally  for  mere  Irregulari- 
ties. The  stetute  is  remedial  and  curative, 
has  ite  origin  in  that  policy,  and,  if  the  words 
will  admit  of  It  sliould  receive  that  construc- 
tion wtiich  will  accomplish  the  end  aimed  at 
It  was  meant  to  cure  all  defecte  in  the  sale, 
no  matter  from  what  cause,  whether  before 
or  after  decree,  unless  the  heir  brought  his 
action  within  the  tim^  to  contest  and  show 
ite  invalidity.  The  vendee  enters,  claiming 
under  the  judicial  proceedings  and  the  admin- 
istrator's deed.  Though  the  sale  be  void, 
be  Is  in  under  color  and  claim  of  title»  and 
the  stetute  does  no  mme  than  to  protect  and 
perfect  his  imperfect  right  after  the  expira- 
tion of  a  year  from  the  time  the  right  to 
bring  the  suit  arose.*'  Morgan  v.  Hazl^urst 
Lodge,  68  Miss.  605,  679,  682.  In  a  sobse- 
quent  decision  the  court  commented  upon  the 
same  stetute  as  follows:  "It  originated  in 
the  known  tact  that  a  very  large  proportion 
of  the  sales  of  property  by  virtue  of  the 
orders  ot  probate  courte  was  void,  trran  vari- 
ous causes:  and.  as  insecurity  of  titles  to 
property  is  a  great  public  evil,  it  was  ^ter- 
mlned  to  provide  a  short  stetute  of  llmlte- 
tions  applicable  to  all  cases  telling  within 
the  existing  evil.  *  *  •  This  section  ap- 
plies to  all  sales  of  the  class  mentioned  wldch 
are  Invalid,  no  matter  on  what  ground.  Evwy 
sale  which  Is  included  in  the  evil  iutoided  to 
be  remedied  is  embraced.  *  •  •  The  sec- 
tion does  not  involve  tbe  idea  of  a  legally 
app<dnted  and  qualified  administrator,  exec- 
utor,  or  guardian,  who  made  a  sale  by  virtue 
of  the  order  of  any  probate  court  Tbe  lan- 
guage is  'any  administrator,  executor,  or 
guardian  by  virtue  at  tbe  order  of  any  pro- 
bate court*  It  Is  not  any  l^lly  appointed 
and  qualified  administrator,  executor,  or 
guai;dlan;  and  to  hold  that  tbe  stetute  ap- 
plies' only  to  sales  by  a  legally  appointed  and 
duly  qualified  one  is  to  interpolate  tlie  sec- 
tion, and  to  drcumscrlbe  Its  beneficial  opera- 
tion within  narrower  llmlte  than  the  evil  to 
be  remedied,  and  than,  It  is  to  be  justly  as- 
sumed, the  Ijegislature  Intended.  •  •  • 
The  stetute  was  passed  with  direct  reference 
to  the  known  condition  of  things,  and  to  meet 
that  and  not  upon  the  view  that  proceedings 
in  the  probate  courts  were  what  they  should 
have  been  under  the  Constitution  and  laws." 
Hall  V.  Wells.  54  Miss.  289. 

In  the  case  of  Tandeave  v.  Milllkeai,  13 
Ind.  lOS,  an  administrator's  deed  was  atteCk- 
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«d  as  void  for  Want  of  notice  to  the  beirs  In 
an  action  to  recover  poBBesslon  of  the  land. 
The  court  held  a  statute  of  Itmitatlons, 
Ideotlcal  in  eflTect  with  section  16  of  the  Code 
ot  this  state,  to  be  applicable,  and  adopted 
the  reasoning  employed  In  Pillow  t.  Roberts, 
13  How.  (U.  S.)  472,  14  L.  Ed.  228,  saying: 
"It  1b  held  by  the  court.  In  that  case,  that 
such  statutes  are  statutes  of  repose,  and  that 
it  Is  not  necessary  that  he  who  claims  their 
protection  should  have  a  good  title;  that  such 
statutes  would  be  of  little  use  if  they  protect 
tiiose  only  who  conld  otherwise  show  an  In- 
defeasible title  to  the  land ;  and  hence  color 
of  title,  even  under  a  void  and  worthless  deed, 
bas  always  been  received  as  evidence  that  the 
person  In  possession  claims  for  himself,  and, 
of  course,  adversely  to  all  the  world."  In 
the  case  of  White  et  al.  v.  Clawson  et  al.,  79 
Ind.  188,  the  statute  was  applied  to  a  void 
guardian's  sale.  "Nor  did  the  averment  that 
the  guardian's  sale  was  Told  add  anything 
to  It  The  statute  upon  which  the  defraise 
was  based  Is  a  statute  of  repose,  and  It  Is  not 
necessary  that  a  person  shall  have  a  good 
title  to  invoke  Its  aid.  Such  persons  do  not 
need  it  It  is  only  those  who  cannot  assert 
a  good  title.  It  protects  those  who  hold  un- 
der  void  sales."  In  the  case  of  Harlan  v. 
Pecit,  33  CaL  515,  91  Am.  Dec.  653,  the  court 
bad  under  consideration  a  three-year  statute 
of  limitations  similar  to  that  of  this  state. 
The  opinion  reads :  "There  Is  nothing  in  the 
policy  or  language  of  the  statute  which  ex- 
cludes void  sal€B  from  its  operation.  The 
poMcy  of  the  statute  Is  to  quiet  titles  to  real 
estate  sold  by  order  of  the  probate  courts, 
and  In  view  of  that  policy,  merely,  there  can 
be  no  distinction  between  sales  which  may  be 
termed  void  for  the  want  of  Jurisdiction,  and 
those  which  are  voidable  only.  •  •  *  We 
Ibink  the  statute  applies  to  all  sales,  void  as 
well  as  voidable,  made  by  probate  courts, 
ot  real  estate  belonging  to  persons  who  have 
died  since  the  passage  of  the  probate  act" 
The  syllabns  of  the  ease  of  Oanabl  v.  Sober, 
68  Cal.  96,  8  Fac.  650,  reada:  "An  action  by 
the  heirs  of  a  deceased  intestate  to  recorer 
real  property  sold  by  a  person  acting  as  his 
administrator  under  the  provldons  of  tiie 
probate  act,  and  by  order  of  the  probate 
court,  rnnst  be  brovgbt  -within  three  years 
next  after  the  sale,  or  wltUn  thrae  yean  after 
they  attain  majority,  notwithstanding  such 
sale  was  void  because  of  the  invalidity  of 
tbe  aiqpointment  of  the  acting  administrator." 
In  the  case  of  Scott  v.  Hi<&ox,  7  Ohio  St  88. 
persona  who  had  not  been  made  parties  to  a 
foreclosure  suit  underbxri^  to  recover  tbe 
land  In  controverBy  In  tbe  face  of  a  seven- 
Tear  statnte  protecting  porcbasers  at  Judicial 
sales.  Tbe  conrt  said :  "On  the  face  of  the 
eqctlon  there  Is  no  absnrdity  which  might 
tmperlonBly  reqnlre  a  construction  giving  It 
a  meaning  different  from  Its  literal  import; 
and  tbe  only  argoment  by  which  we  are 
srged  to  do  so  is  derived  from  supposed  cases 
of  hardship  vhlch  might  arise  under  its  op- 


eration If  literally  constraed.  That  such 
cases  of  hardship  might  possibly  occur  Is 
readily  admitted.  But  the  same  may  be 
said  of  the  operation  of  all  statutes  of  limita- 
tion. It  Is  in  the  nature  of  all  such  statutes 
that  It  should  be  so.  And  they  all  proceed 
upon  the  policy  of  compelling  either  a  vigi- 
lant and  timely  prosecution  of  the  rights  of 
parties,  or  tb^  sacrifice  of  those  rights  to  tbe 
public  repose.  Where  statutes  of  limitation 
are,  on  their  face,  free  from  ambiguity.  It  Is 
now  the  established  policy  of  courts  to  avoid 
giving  them  ahy  other  construction  than  that 
which  their  words  demand.  Angell  on  Limi- 
tations, 24.  And,  on  the  whole,  looking  at 
the  examples  of  like  legislatlcm  to  be  fonod 
in  other  states,  we  are  not  prepared  to  say 
but  that  the  General  Assembly,  In  tbe  enact- 
ment of  this  statute,  appreciating  the  advan- 
tages of  public  repose,  and  tbe  evils  of  Inse- 
curity of  laud  titles,  may  have  intended  to 
express  all  It  has  expressed,  notwithstanding 
the  cases  of  Individual  bardsblp  to  which  Its 
operation  might  possibly  give  rise.  But  It 
is  said,  neither  the  plalntlfT  nor  those  under 
whom  be  claims  have  had  their  day  In  court, 
and  therefore  he  ought  not  to  be  barred. 
This  would  be  a  valid  objection  If  tbe  defend- 
ant were  setting  up  the  decree  as  an  estoppel, 
but  as  against  a  plea  of  this  statute,  it  caur 
not  avail ;  for  tbe  objection  would  lie  eqally 
against  all  pleas  of  any  statute  of  limitations, 
and  effectually  prevent  its  operation."  See, 
also,  Holmes  v.  Beal,  9  Cush.  (Mass.)  223; 
Kammerer  v.  Morlock,  126  Mich.  320,  84  N. 
W.  310 ;  Cbeesebrougb  T.  Parker,  25  Kan.  56& 

Although  length  of  years  may  not  give  Jnris> 
diction  or,  in  a  certain  soise,  make  good  that 
which  is  void  (Foreman  v.  Carter,  9  Kan. 
678),  an  act  of  the  Legislature  may,  ont  frf 
oonslderatlou  for  the  public  welfare  oblige 
interested  persons  to  assert  their  rights  with- 
in a  limited  time  or  forever  hold  their  peaces 
The  power  of  the  Legislature  to  enact  a  stat- 
ute of  this  character  .  Is  Included  In  the  gener- 
al power  to  fix  periods  within  'which  actions 
may  be  brought.  On  the  score  of  reM^ble- 
ness  It  may  be  observed  that  tbe  practical  pro- 
tection to  heirs  afforded  by  a  probate  court 
order  and  a  public  record  of  tbe  administra- 
tor's deed  for  five  years  is  much  greate  than 
that  secured  by  a  notice  published  for  a  brief 
period  In  a  newspaper,  which  s^  at  the  ont- 
set  would  have  conferred  JurisdicttoD.  In 
many  states  proceedings  for.  the  sale  of  a 
decedent's  lands  to  pay  debts  are  treated  as 
proceedings  In  rem,  and  notice  to  helrB  may 
be  dispensed  with  altogethor.  Generally 
heirs  will  know  something  of  steps  taken  to 
settle  the  estate  of  their  ancestor,  and  It  am- 
not  be  unjust  to  require  them  to  press  ob^ 
Jections  at  an  early  date  or  forfait  the  rl^ 
to  do  80.  From  the  foregoing  it  follom 
that  the  conrt  erred  In  admitting  evldenotf 
of  the  Invalidity  ot  tbe  defendant's  deed. 

Immediately  upon  tbe  death  of  ttie  an- 
cestor, title  to  his  real  estate  descends  to  his 
heirs,  subject  only  to  approprlatttm  for  the 
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pannent  of  debta.  Black  t.  BUUott,  68  E&a 
211,  215,  65  Pac.  215k  8S  Am.  8t  Bep:  289. 
niey  are  entitled  to  posseBsIonJ  and  may 
require  partltiini  at  once.  Letters  of  admin- 
istration may  not  be  takoi  out  for  a  long 
period  at  time,  or  not  at  aU.  Mndi  time  may 
elapse  before  claims  are  presmted  or  estab- 
llsbed,  or  before  it  may  be  known  tbat  the 
personal  assets  are  insDfDclMt  During  audi 
periods  tta^  are  entitled  to  the  separate  en- 
J<^ment  of  tbelr  sevttal  portions  of  the  es- 
tate, and  may  proceed  to  enforce  tlielr  righto 
unlMS  some  special  state  of  facts  ahould 
make  It  nnjost  or  Improper  that  they  should 
do  so.  Qeneral  creditors  are  not  proper  par- 
ties to  partition  proceedli^  at  all,  and  the 
administrator  ahould  not  be  Joined  unless 
onder  emqiitlonal  drcnmstanoes.  Sheehan  t. 
Allen,  67  Kan.  712;  74  Fac  246.  It,  after 
partition,  the  administrator  should  require 
the  land,  or  some  portlm  of  It  for  the  pay- 
ment of  debta,  It  may  then  be  sold.  Samide 
T.  Samj^e^  84  Kan.  78.  77, 8  Pac;  24&  There- 
fore^  It  was  not  necsesary  that  the  heirs  as 
a  condition  of  recorery  elionld  either  plead 
or  prore  that  Uie  decedenlfs  estate  had  been 
ssttled  or  tbat  no  dd)ts  existed  for  the  pay- 
mmt  of  which  the  land  might  afterwards  be 
qiprcvriated. 

The  all^tlon  of  the  def^idanfs  answor, 
ttnt  he  Is  the  owner  In  fee  of  the  premises 
In  controreray  "under  a  valid  and  legal  deed 
of  oonvcyance  duly  executed,"  describes  no 
written  instmment  whose  execution  Is  ad- 
mitted unless  denied  under  oatii,  and  a  fail- 
ure to  deny  the  execution  of  an  admlnletra- 
tor'a  deed,  under  oath  does  not  admit  the 
validity  of  the  court  proceedings  upon  which 
it  is  based.  It  has  only  the  prima  facie  ef- 
fect which  the  statute  gives. 

For  the  error  In  allowing  the  admlnlstra- 
tor's  deed  to  be  Impeached,  the  judgment  of 
the  dl^lct  court  Is  revened,  and  the  cause 
remanded. 

OBBENE,  MASON,  SAflTH,  FORTEB,  and 
OKAVES,  JJ^  concur. 

JOHNSTON,  a  J.  (dissenting).  Although 
not  free  from  doubt,  I  indhie  to  the  view 
that  the  statute  of  llmltatlcHts  does  not  ap- 
ply to  a  void  sale.  To  give  the  probate  court 
JorlsdlcUon  to  order  a  sale  of  land  by  an 
administrator,  notice  to  the  heirs  Is  essential. 
Ml^el  V.  Hicks,  19  Ean.  57^  21  Am.  Rep. 
161;  Bogers  v.  Cloumans,  2B  Kan.  622;  C,  K. 
*  N.  B.  CkK  v.  Cook,  48  Ean.  83.  22  Fac.  9S& 
A  sale  without  Jurisdiction  Is  a  nullity,  and 
the  purchaser  acquires  no  title.  Coulson  v. 
Wing,  42  Ean.  507,  22  Foe.  570,  16  Am.  St 
Bep.  503.  An  absolutely  void  sale  and  deed 
never  starts  the  statute  of  limitations  to 
running.  Taylor  v.  Miles,  6  Kan.  406,  7  Am. 
Bep.  558;  Garltbers  v.  Weaver,  7  Ean.  123; 
Hall's  Hdrs  v.  Doiga,  18  Ean.  277;  Dnffitt  v. 
Tnhan.  28  Ean.  202;  Delashmntt  v.  Parreut 
89  Kan.  548. 18  Fac.  712.  The  statute  of  lim- 
itations invoked  applies  to  executors',  admla- 


istratras',  or  guardians'  sates  ivon  an  ordw 
or  Jodgmoit  directing  such  Mies.  It  can 
have  no  application  if  there  is  no  order  xa 
Judgment  directing  sucdi  sales.  If  there  Is 
an  entire  absence  of  Jurisdiction  in  the  court 
to  order  a  sale,  then  there  was  no  sale^  and 
hence  no  room  for  the  appllcatltm  ot  the 
statute  If  the  sale  and  deed  are  absolute 
nullities.  It  Is  difficult  to  understand  how 
iiiey  can  be  cured  by  a  statute  of  limitations 
— how  lapse  at  time  alone  can  make  snne- 
thlng  out  of  nothing.  It  may  be  that  such 
a  deed.  In  connection  with  adverse  posaesr 
sion.  would  start  the  statute  of  limitations 
whl(A  would  ultimately  bar  the  heirs,  as  some 
of  tdbe  cited  cases  hold,  but  a  sal^  void  for 
want  of  Jurisdiction,  and  which  conv^  no 
titie  to  a  purchaser,  does  not  set  the  statute 
in  motion.  The  sale  In  this  instance  Is  no 
better  than  If  the  land  of  third  persons  had 
been  embraced  in  the  order  of  sale  and  deed. 
The  language  of  the  opinion  In  Young  v. 
Walker,  supra,  sanctions  the  view  that  the 
statute  of  limitations  appHes  to  a  void  deei^ 
but  In  that  case  there  was  a  notice,  and  therOr 
f<Hre  no  want  of  Jurisdiction.  The  proceed- 
ings were  Irr^lar  and  the  deed  voidable^ 
but  It  could  not  be  regarded  as  a  nullity. 
It  Is  true  that  some  plausible  arguments  have 
been  advanced  to  sustain  the  position  of  the 
court,  and  quite  a  number  of  authorities  have 
been  cited  which  tend  to  support  that  view. 
Several  of  those  cases,  It  will  be  observed, 
were  treating  of  voidable,  rather  than  void, 
sales,  and  several  of  the  decisions  are  rested 
on  the  fact  that  there  was  adverse  possession 
In  connection  with  the  Irregular  proceedings. 
The  Supreme  Court  of  California,  for  In- 
stance, applies  the  statute  of  limitations  to 
void  probate  sales,  and  yet  In  Gage  v.  Dowa- 
ey.  04  Cal.  241,  29  Pac.  635.  It  Is  beld  that 
If  no  possession  is  taken  by  the  purchaser 
at  a  void  probate  sale  the  statute  of  limi- 
tations will  not  effect  the  question  of  title 
or  confer  title  upon  the  purchaser,  but  tbat 
the  title  will  still  remain  In  the  heirs  and 
their  grantees. 

As  tending  to  sustain  the  view  that  the 
statute  of  limitations  does  not  apply  to  pro- 
bate sales  which  are  mere  nullities,  I  cite 
Howbert  v.  Heyle,  47  Kan.  68,  27  Pac.  116; 
Pursley  v.  Hayes,  22  Iowa,  11.  26,  92  Am. 
Dec.  350;  Good  v.  Norley,  28  Iowa,  188; 
Boyles  V.  Boyles,  37  Iowa,  592;  Chadbonme 
T.  Backllff,  SO  M&  851 


m  KsD.  i») 
3.  B.  BHR8AM  &  SONS  MFG.  CO.  T. 
JACKMAN. 

(SnprenM  Court  of  Kansas.  April  7.  1906.) 

1.  Sam  —  GoNnmoNAL  Test  —  Action  fob 
Pbice. 

It  is  competent  for  parties  to  a  contract 
for  the  sale  of  mill  machinery  and  its  installa- 
tion in  a  mill  to  provide  tbat  a  guarantiM  ca- 
pacity shall  be  demonstrated  by  an  actual  oper- 
ation of  the  mill  under  certain  conditions  be- 
fore payment  of  the  pries.  Such  a^^ovlslon  is 
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not  collateral,  and  the  prescribed  test  most  be 
made  or  waived  before  u  action  for  tbe  price 
can  be  maintained. 

[Ed.  Note. — For  cases  la  point,  see  vol. 
Gent.  Dig.  Salea,  fiS  403.  960.] 

2.  Saicb— GnAKARTT— GonsTBUomni. 

A  contract  for  tbe  sale  of  mill  machinery 
and  Its  installation  in  a  mill,  which  provides 
that  when  tbe  machineir  is  operated  so  as  to 
meet  the  requirements  oC  a  milling  guaranty 
under  which  it  is  sold,  the  purchaser  will  ac- 
cept and  pay  for  It,  which  guaranties  that  tbe 
mill  will  perform  accordins  to  the  milling  guar- 
anty when  operated  by  the  seller,  and  which 
requires  the  purchaser  to  furnish  wheat,  labor, 
and  power,  to  operate  the  mill  at  Its  full  ca- 
pacity when  the  seller  is  ready  to  operate  it, 
contemplates  a  mill-run  demonstration  of  the 
guarantied  capacity  of  the  mill,  as  a  condition 
precedent  to  the  payment  of  the  price. 
8.  SauE. 

In  arriving  at  tbe  meaning  of  a  contract 
the  court  should  give  effect  to  each  word  If 
possible,  should  take  into  consideration  all  its 
parts  in  ascertaining  tbe  meaning  of  each  par- 
ticular part,  should  construe  written  and  print- 
ed portions  together  when  they  do  not  contra- 
dict each  other,  and  shoald  i^ve  weight  to  the 
practical  construction  placed  upon  the  instru- 
ment by  the  parties  themselves  before  litigation 
arose. 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent  Dig.  Contracts,  Sf  723,  745,  753.] 

4.  SAH^^— Default  ow  PuBcnABBB. 

If  the  purchaser  of  mill  machinery  under 
a  contract  of  the  character  described  should, 
upon  request  of  the  seller,  furnish  wheat  for  a 
test  run,  but  the  wheat  shonld  be  Inferior  in 
gaallty  to  that  stipulated  for  and  the  mill  should 
nil  to  develop  its  guarantied  capacity,  the  pur- 
chaser cannot  take  advantage  of  its  own  de- 
fault and  claim  that  the  test  Is  conclusive. 

5.  Same— Waiver  of  Conditions. 

The  use  by  the  purchaser  of  mill  machinery 
Bold  under  a  contract  of  the  character  described, 
pending  a  test  of  the  capacity  of  the  mill  which 
the  purchaser  is  under  no  obligation  to  bring 
about,  and  which  tbe  seller  can  delay  indefinite- 
ly, does  not  constitute  a  waiver  of  the  test  or 
relieve  the  seller  of  the  burden  of  showing  that 
the  mill  complies  with  the  guaranty  if  Buch  use 
is  not  in  violation  of  the  contract  or  prejudi- 
cial to  the  seller's  rights. 

6.  PLEADIMG—PEriTION— BLBCTIOH  BETWEEN 

Counts. 

A  count  of  a  petition  which  claims  the  price 
of  property  on  the  theory  that  the  plamtifE 
has  parted  with  title  to  it  by  sale,  and  that 
the  d^endant  owns  it,  and  hence  is  entitled 
to  Its  possession.  Is  inconsistent  with  anotiier 
count  which  asks  damages  as  In  trover  for 
the  conversion  of  the  same  property  on  the 
theory  that  the  plaintiff  owned  it  and  was  en- 
titled to  its  possession;  and  it  is  not  error  to 
require  an  election  between  such  counts. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Ottawa  County; 
R.  B.  Rees,  Judge. 

Action  by  the  3.  B.  Ehrsam  &  Sons  Manu* 
facturlog  Company  against  R.  G.  Jackman. 
Judgment  was  rendered  for  plaintiff  for  a 
portion  of  his  claim,  and  both  parties  bring 
error.  Affirmed. 

The  plaintiff  mannfactores  and  erects  mill 
machinery  and  the  defendant  owns  a  flour 
mill.  The  petition  contains  three  counts. 
The  first  one  pleads  a  contract  whereby  tbe 
plaintiff  undertook  to  furnish  and  set  up 
(tprtaia  madihiery  tm  defendant's  mill  for  a 


price  which  tbe  defendant  agreed  to  pay. 
Performance  by  the  {dalntiff  Is  alleged,  cred- 
it is  allowed  for  payments  made  and  die 
balance  of  the  contract  price  Is  demanded 
together  with  the  foreclmure  of  a  Hen  upon 
the  mill  property  which  the  defendant  per- 
fected. Tbe  second  count  pleads  specially  a 
clause  of  the  contract  retaining  title  to  the 
machinery  until  tbe  price  Is  paid.  Default 
on  the  part  of  the  plaintiff,  demand  for  a  re- 
turn of  the  property,  and  refusal  to  comply 
with  tiie  demand  are  alleged  and  damages 
as  for  a  conversion  are  claimed.  Tbe  third 
count  prays  for  the  price  of  extras  wbtch  the 
plaintiff  placed  In  the  mill  Tbe  answer 
denied  performance  of  the  contract,  pleads 
Ifs  breach  and  asks  for  damages  occasioned 
thereby.  On  motion  tbe  plaintiff  was  re- 
quired to  elect  between  the  first  and  second 
counts  of  the  petition.  It  chose  to  go  to 
trial  upon  the  first  count,  and  the  second  was 
stricken  out. 

The  court  made  finings  of  fact  and  oon- 
clusians  of  law  as  follows: 

Findings  of  Fact. 

"(l)  That  the  plaintiff  now  Is.  and  tiut 
during  all  Uie  times  mentioned  In  Its  petition 
herein  It  bae  been,  a  corporation,  duly  or- 
ganized and  existing  under  and  by  virtue  ot 
the  laws  of  Ibe  state  of  Kansas. 

"(2)  That  on  the  27th  day  of  Hardi,  1908. 
the  defendant,  R.  O.  Jackman,  was  and  ev» 
since  Uiat  time  has  been  the  ownw  of  Ibe 
real  estate  described  in  tbe  petition  and  of 
tbe  flouring  mill  thereon. 

"(S)  That  on  the  27tii  day  of  March.  1003. 
the  plaintiff  and  defendant,  made  and 
entered  into  a  c^taln  written  contract,  using 
therefor  a  blank  furnished  by  the  plainUff, 
which  said  contract  was  partly  printed  and 
partly  written,  and  was  in  words,  lettos 
and  figures  as  follows,  to  wit:  Tbe  material 
portions  of  the  contract  are  as  foDows: 

"  'Guaranty.  The  first  party  makes  the  fol- 
lowing guaranty,  viz.:  That  the  machinery 
herein  mentioned  to  be  furnished  by  tbe  first 
party,  sliall  be  made  of  good  material  and  in 
a  workmanlike  mann».  Should  any  part  be 
found  defective  in  material  or  workmanship 
within  six  months  from  date  of  acceptance 
the  first  party  promises  to  perfwm  this  gnar^ 
anty  by  making  good  said  part  at  the  shops 
of  tbe  first  party  and  allow  freight  without 
additional  compensatioii.  When  said  ma- 
chinery and  material  are  properly  set  up  ac- 
cording to  tbe  first  party's  plan  and  flow 
sheet,  and  when  operated  un^  dbrectlon  of 
the  first  party,  said  mill  will  be  capable  of 
producing  flour  In  quality,  pncentage,  and 
yield  equal  to  that  made  on  any  mill  of  any 
make,  having  an  equivalent  line  of  madtln- 
ery,  and  milling  like  grade,  quantl^  and 
quality  of  wheat,  [Printed.) 

"  *The  flrst  party  further,  gnarantles  ttaat 
said  mill  will  have  a  eapaclly  of  two  hundred 
(200)  barrels  of  flour,  all  grades  per  run  of  24 
hours,  and  will  be  capable  of  producing  ■ 
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barrel  ctf  floor  of  all  sradea  from  4  tniBbels 
and  24  poondB  of  No.  2  wbeat  cleaned,  on 
tiw  recelTliw  separator;  the  percentage  of 
low  grade  not  to  exceed  S  per  cent  [Written.] 

"  The  leatlier  belting  la  goarantied  to  be  of 
firat  clan  qaallty,  and  will  be  r^laeed  free 
of  charge  If  found  defective^  [Written.] 

"The  second  party  promises  to  provide 
promptly  a  suitable  building  ready  for  tbe  In- 
stallation of  said  machinery  and  material,  to 
provide  for  heating  and  lilting  said  build- 
Ins  during  progress  of  work,  to  furnish 
material  for  and  build  ^11  foundations,  to 
do  all  mason  woA  including  the  cutting  ot 
walls,  to  OMiT^  raaeUnery  and  material 
ftom  cars  to  mill  house,  and  whenever  the 
first  party  Is  ready  to  operate  said  macihlnery, 
to  foniisb  good,  plump,  dry  milling  wheat, 
labor,  and  power  to  (^rate  mill  at  full 
capacity,  and  not  to  hold  tbe  first  party 
liable  for  damages  caused  by  delays  Incident 
to  starting  np^  The  second  party  also  prom- 
ises that  when  said  machinery  is  operated  so 
as  to  fulfill  ttie  milling  guaranty  herein 
stated,  then  and  there  upon  the  second  party 
ahall  acc^t  said  mill  and  settle  tlierefor  ac- 
cording to  Ibe  terms  herein  mentioned.  It 
Is  understood  and  agreed  that  until  said  mill 
shall  have  been  accepted  and  paid  tor,  the 
first  pftrty  shall  have  for  itself  and  its 
servants,  the  right  of  access  to  any  and 
eve^  I»rt  of  said  premises,  for  the  puipose 
of  carrying  out  the  provisions  of  this  agree- 
ment [Printed.] 

**  The  second  party  furUier  promises  to  pay 
to  the  first  party  without  relief  tram  valu- 
ation or  appraisement  exemption  and  bank- 
rupt laws  and  without  cost  or  expense  to 
said  first  party,  toe  sum  of  (15,000.00}  Five 
lliousand  and  no/100, dollars  In  installmenta 
as  follows,  to  wit: 

Upon  arrival  of  machinery  $2,500  00 

When  mill  is  started  aod  milling 

Koaranty  falSlled   1,000  00 

Three  months  after  mill  is  started 

and  guaranty  fulfilled   770  00 

On  January  lot,  1004   730  00 

"  '[Partly  printed  and  partly  written.]' 

"(4)  That  the  plaintiff  fumlBhed  all  the 
machinery  provided  for  In  said  contract  and 
pat  the  same  Into  the  mill  which  was  com- 
pleted with  the  exception  of  some  slight  al- 
terations afterwards  made  in  the  flow  sheet 
about  the  20tfa  day  of  August  10(»- 

"(5)  That  upon  arrival  of  tbe  machinery  as 
provided  In  the  contract  the  defendant  paid 
to  the  plaintiff  $2,600,  and  that  he  sold  to 
the  plaintiff  certain  old  machinery  which  was 
talcen  and  accepted  as  &  payment  of  the  $730, 
which  was  due  January  1, 1904,  by  the  terms 
of  the  contract,  and  that  In  anticipation  of 
a  completion  of  the  contract  he  advanced  to 
the  plaintiff  $46.  bat  failed  and  refused  to 
make  any  further  payments, 

"(8)  That  all  of  the  machinery  sold  to  the 
defendant  was  with  the  express  understand- 
ing that  It  should  be  set  np  and  in  fact  It 
afterwards  was  set  up  In  defendant's  mill. 

"(7)  That  the  defendant  furnished  all  tbe 
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material  and  labor  be  was  required  to  com- 
plete aald  mill,  and  all  the  labor  and  power 
he  was  reqnhred  to  In  making  the  tests  pro- 
vided for  in  the  contract 

*'(8)  That  on  two  separate  occasions  tbe 
plaintiff  deeming  the  mill  con^fleto  attempt- 
ed to  make  tests  of  tbe  mill  as  to  its  fulfill- 
ment of  the  guaranties  set  out  In  the  con- 
tract and  the  defendant  at  each  of  these 
times  fumiahed  a  very  high  grade  of  wheat 
testing  61  pounds  to  the  bushel,  for  the  pur- 
pose of  being  used  In  these  tests,  but  on  each 
of  these  occasions,  after  operating  the  mill 
awhile,  without  any  fault  on  the  part  of  the 
defoidant  the  ^te  were  abandoned  at  the 
suggestion  of  the  plaintiff. 

"(9)  Tbat  thereafter  the  plaintiff  wrote  to 
the  d^endaht  as  follows :  'Bnterprlse,  Kan- 
sas, Oct  12,  '03.  Mr.  B.  G.  Jackman.  Minne- 
apolis, Kansas — Dear  Sir:  The  sample  of 
wheat  which  you  promised  to  send  us  on 
Friday  has  not  been  received,  and  since  tele- 
phoning to-day,  we  find  that  yon  forgot  to 
send  it  Now  this  matter  has  been  dragging 
along  enough,  and  we  Insist  that  you  send  us 
a  sample  of  the  wheat  which  you  promise  to 
furnish  us  to  be  used  In  making  a  test  run 
of  your  mill.  If  this  wlieat  grades  in  ac- 
cordance with  tbe  grades  called  for  In  our 
contract  we  will  make  arrangements  to  make 
a  test  run  of  your  mill  without  delay.  Give 
this  matter  immediate  attratlon,  please. 
Yours  truly,  The  J.  B.  Ehrsam  &  Sons  VUf^ 
Co.,  per  J.  B.  Bhrsam,  J.  J.  A.' 

"(10)  That  immediately  upon  the  receipt 
of  this  letter  the  defendant  sent  to  tbe  plain- 
tiff, at  EJnto^rlse,  Kan.,  by  express,  a  sample 
of  NO.  2  wheat  testing  69  pounds  to  the 
bushel,  and  requested  that  the  wheat  from 
which  this  sample  was  token  be  need  In  mak- 
ing the  test 

"(11)  That  after  receiving  this  sample  and 
on  the  23d  day  of  October,  1903,  the  plalntlflt 
sent  its  representetives  to  Minneapolis,  tor 
the  purpose  of  making  the  test  end  the  de- 
fendant famished  several  hundred  bushels 
of  the  wheat  from  which  the  sample  referred 
to  in  finding  No.  10  bad  been  taken,  to  be 
used  by  tbe  plaintiff  In  making  another  test ; 
and  the  plaintiff  thereuppn  took  charge  of 
the  mill  and  operated  the  same,  but  were 
unable  to  make  a  barrel  of  flour  out  of  4 
bushels  and  24  pounds  of  the  wheat  furnish- 
ed, it  requiring  of  the  wheat  furnished  4 
bushels  and  34%  pounds  to  produce  a  bar- 
rel of  flour  of  all  grades  with  not  to  exceed 
3  per  cent,  of  low  grade. 

"(12)  That  all  the  wheat  used  In  making 
this  last  test  was  dry  No.  2  wheat  testing  69 
pounds  to  the  bushel  before  being  cleaned 
over  the  receiving  separator,  but  that  such 
wheat  was  not  good,  plump,  dry  No.  2  mill- 
ing wheat,  some  of  the  grains  being  bleached 
and  shriveled. 

"(13)  That  the  defendant  made  no  com- 
plaint of  the  grinding  quality  or  capacity  of 
the.  mill,  except  that  it  would  not  prodiicc 
a  barrel  of  flour  from  4  bushels  ^nd^^ 
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pounds  of  the  wheat  furnished  with  not  to 
"  exceed  3  per  cent,  low  grade. 

"(14)  That  the  said  mill  has  never  at  any 
time  since  Its  completion  been  capable  of 
producing  a  barrel  of  flour  of  all  grades  with 
not  to  exceed  S  per  cent  of  low  grade  flour 
from  4  bushels  and  24  pounds  of  Ko.  2 
wheat,  testing  not  to  exceed  59  pounds  to  the 
bushel,  cleaned  on  the  receiving  separator. 

"(1^  Tliat  said  mill  has  never  at  any  time 
since  its  completion  been  capable  of  pro- 
ducing a  beirel  of  flour  of  all  grades  with 
not  to  exceed  3  per  cent,  of  low  grade  flour 
from  4  bushels  and  24  pounds  of  No.  2 
wheat  not  testing  to  exceed  59  pounds  to 
the  busheL 

"19)  That  the  plaintiff  furnished  to  the 
defendant  at  hie  request  the  extras  mention- 
ed In  the  third  count  to  the  petition  and  that 
the  amount  due  thereon  from  the  defendant 
to  the  plaintlfl  Is  the  sum  of  (461.34. 

"(17)  That  on  the  SOth  day  of  September. 
1S03,  the  defendant  filed  at  the  office  of  the 
clerk  of  this  court  its  statement  of  a  lien 
duly  verified,  a  true  copy  of  which  Is  at- 
tached to  plalntifPs  petition. 

"(18)  ^at  ite  soon  as  said  mill  was  com- 
pleted and  before  ai^  of  the  tests  were  made 
the  defendant  commenced  to  operate  said 
piiii  and  has  been  continuli^c  to  operate  it 
ever  slncfc 

"(1^  That  the  roll  belts  were  not  flrst- 
dass  belting. 

**CtQ)  That  the  dnteh  coupling  was  de- 
fective when  set  up  in  said  mill. 

"(21)  That  from  the  Ist  of  September* 
1902,  until  the  let  day  of  September,  1903, 
according  to  the  rules  In  force  adopted  by 
the  grain  Inspection  department  of  the  state 
of  Kansas,  the  following  regulations  were 
In  force  determining  what  should  constitute 
Na  1  hard  wheat  and  No.  2  hard  wheat 
'No.  1  hard  shall  he  pure  and  bard  winter 
wheat,  sound,  plump,  and  well-cleaned,  and 
Shalt  weigh  not  less  than  S9  pounds  to  the 
bushel.  Na  2  hard  shall  be  sound,  dry,  and 
reasonably  clean  hard  winter  wheat  tuiA 
shall  wdgb  not  1«»  than  B8  pounds  to  the 
bushel.' 

"(22)  Quality  and  weight  of  wheat  were 
In  the  year  1903,  In  the  vicinity  of  said 
mill,  both  considered  in  det^mining  its 
grades.  The  lowest  weight  for  No.  2  hard 
wheat  was  BD  pounds  to  the  bushel,  wbUe 
that  weighing  60  and  61  was  also  graded  as 
No.  2,  if  It  otherwise  had  Uie  requisite  quali- 
ties. No  wheat  was  graded  No.  1  In  that 
vicinity. 

"(23)  The  quality  of  the  wheat  In  the  vi- 
cinity of  the  mill  during  the  summer  and 
tell  of  1903.  was  not  vciy  good,  and  made 
It  extremely  difficult  to  procure  a  high  grade 
of  No.  2  wheat  ■ 

"(24)  The  evidence  does  not  disclose  that 
the  defendant  ever  furnished  any  other  wheat 
for  making  any  farther  tests,  nor  does  It  ap- 
pear that  the  plalntlCC  ever  asked  to  make 
any  further  test 


"(25)  That  at  the  time  of  making  the  last 
test  said  mill  was  capable  of  producing  a 
barrel  of  flour  of  all  grades,  with  not  to 
exceed  S  per  cent  low  grade,  from  4  bushels 
and  24  pounds  of  good,  plump,  dry  milling 
wheat,  cleaned  on  the  receiving  separates, 
welghtog  61  pounds  to  the  bushel ;  but  the 
court  cannot  say  whether  It  has  the  capacity 
to  produce  that  quantity  and  quality  of  flour 
from  any  wheat  inferior  to  that  This 
finding  la  not  based  on  any  of  the  tests 
attempted. 

"(26)  That  as  It  iias  not  been  determined 
by  an  actual  trat  whether  the  mill  was  capa- 
ble of  fulfllllDg  the  guaranty,  the  court  will 
make  no  findings  upon  the  evidence  offend 
by  the  defendant  as  to  any  damage  be  may 
have  sustained  by  a  breach  of  the  warranty 
as  to  the  quantity  and  quality  of  flour  It  was 
capable  of  producing  from  a  given  quantity 
and  quality  of  wheat  althov^  some  eWdsnce 
was  offers  for  the  purpose  of  snstefadng 
that  d^ense." 

Conclusions  of  Law. 

"(1)  That  before  the  plaintiff  can  recover 
upon  Ito  first  cause  of  action  it  must  appear 
from  the  evidence,  either  that  the  mill  when 
completed  fulfilled  the  guaranty,  or  that  the 
d^endant  waived  a  compliance  therewith. 

"C^  That  there  was  no  such  an  acceptance 
of  the  mill  on  the  part  of  the  defoidant  as 
waived  a  strict  performance  of  the  guaranty.' 

"(3)  That  the  only  way  In  which  It  could 
be  determined,  according  to  the  contract, 
whether  the  mill  was  capable  of  fulfilling  the 
guaran^  as  to  the  quantity  and  quality  of 
flour  it  would  produce  fron;i  a  glvm  quantity 
and  quality  of  wheat  was  by  an  actual  test 

"(4)  That  a  fair  construction  of  this  con- 
tract required  that  this  actual  teat  should  be 
made  with  good,  plump  dry  No.  2  milling 
wheat 

"(6)  That  by  attempting  to  make  the  test 
on  the  wheat  furnished  by  the  defendant  the 
plaintiff  did  not  estop  ItseU  from  det^ing 
that  it  is  bound  by  that  test 

"(S)  Tbat'untll  a  fair  teat  is  made^  accord- 
ing to  the  provisions  of  the  oonteact  it  can- 
not be  determined  whether  or  not  the  mill 
fulfills  the  guaranty  with  respect  to  the  quan- 
tity and  quality  of  flour  It  is  capable  of  pro- 
ducing from  a  given  quantity  and  quality  of 
wheat 

"(7)  That  for  any  defect  in  the  material 
furnished,  the  defaidant's  remedy  as  provid- 
ed for  In  said  contract  was  to  return  the  de- 
fective parte  and  have  them  r^laced  by  new 

ones. 

"(8)  That  the  plaintiff  Is  not  mtltied  to  re- 
cover anytfalng  in  this  case  J^oa  ite  first 
cause  of  action. 

"(9)  That  the  plaintiff  la  enUtied  to  recover 
npon  its  third  cause  of  action,  the  sum  of 
$491.34. 

"(10)  That  the  defendant  Is  not  mtiUed  to 
recover  anything  In  this  action." 
Motions  for  a  new  trial  bx.J}oth  the  iilaln* 
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tiff,  and  the  defendant  werooTermled.  Xndg- 
ment  was  rendered  pnrsnant  to  tiie  concin- 
idoos  of  law,  and  both  parties  prosecnte  error. . 

G.  W.  Hard  and  T.  F.  Oarrer,  for  plaintiff 
In  error.  Thompson  &  King  and  E.  0.  Sweet, 
for  defendant  In  error. 

BURCH,  J.  (after  stating  the  facts).  The 
chief  controversy  Is  over  the  meaning  of  the 
contract  The  plaintiff  says  that  although 
the  contract  provides  for  a  mill  of  a  given 
capacity,  no  teat  Is  prescribed  by  which  that 
capacity  Is  to  be  ascertained;  that  an  actual 
test  with  the  kind  of  wheat  described  In  the 
contract  Is  not  necessary,  and  that  such  ca- 
pacity may  be  proved  by  any  competeot  evi- 
dence, citing  Kinnard  Press  Co.  v.  Stanley 
(Kan.)  70  Pac.  661,  and  Edward  P.  Allla  Co. 
V.  Colombia  Mill  Co.,  65  Fed.  52,  12  C.  C.  A. 
511.  The  contract  ezpressly  provides  that 
when  the  machinery  fs  operated  so  as  to  meet 
the  requirements  of  the  milling  gnaranty  the 
defendant  shall  accept. the  mill  and  pay  for 
It  It  Is  a  part  of  the  guaranty  that  the  mill 
will  perform  according  to  the  guaranty  when 
operated  under  the  plaintiff's  own  direction, 
and  the  defendant  Is  required  to  furnish 
wheat  labor,  and  power  to  operate  the  mill 
at  Its  full  capacity  when  the  plaintiff  Is 
ready  to  do  so.  These  terms  can  mean  but 
one  thing.  Besides  the  existence  of  mill  ma- 
chinery which,  when  properly  set  up,  shall 
have  a  given  capacity  there  must  be  an  opera- 
tion of  the  machinery  In  such  a  manner  that 
It  will  demonstrate  Its  powers. 

The  contract  Indicates  that  the  defendant 
wanted  a  200  barrel  mill,  the  equivalent  In 
all  respects  of  those  of  his  competitors,  and 
which  would  make  a  barrel  of  flour  from  4 
boshels  and  24  pounds  of  No.  2  wheat ;  that 
he  was  willing  to  pay  the  plalnttfT's  price  for 
It  whenever  the  mill  produced  the  desired 
results,  but  that  he  wanted  to  see  such  re- 
sults produced  before  parting  with  bis  money. 
The  contract  further  indicates  that  the  plain- 
tiff, as  a  manufacturer  of  mill  machinery,  un- 
dertook to  furnish  the  very  kind  the  defend- 
ant needed,  and  agreed  to  wait  for  Its  pay 
until  an  actual  working  test  of  the  mill  dem- 
onstrated a  capacity  commensurate  with  the 
guaranty.  So  interpreted,  the  contract  Is 
fair  and  Just  uid  businesslike  and  reason- 
able. Any  other  Interpretation  would  strain 
the  meaning  of  words,  and  would  violate  the 
rule  relied  npon  by  the  plaintiff  when  dls- 
cnsslng  other  features  of  the  contract  that 
all  of  Its  parts  are  to  be  considered  In  as- 
certaining the  meaning  of  any  particular 
part  Any  other  Interpretation  would  also 
be  contrary  to  the  practical  construction 
wblch  the  parties  themselves  have  given  It 
by  three  attempts  at  a  mlll-mn  demonstra- 
tion. When  writing  for  wheat  with  which  to 
make  a  '*test  run"  and  calling  the  attention 
of  the  defendant  to  the  provisions  of  the  con- 
tract respecting  the  matter  the  plaintiff  had 
no  doubt  as  to  what  was  required  of  It  To 
substitute  some  kind  of  proof  of  capacify 
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other  than  that  afforded  by  an  operation  of 
the  mill  would  be  to  change  the  contract 

Since  the  mill  must  show  for  itself  what 
it  can  do,  the  character  of  the  grain  to  be 
used  in  making  the  test  Is  Important  The 
defendant  says  the  special  gnaranty  relating 
to  the  qnanti^  and  quality  of  flonr  to  be 
made  from  a  given  number  of  bushels  of 
wheat  Is  to  be  considered  as  if  standing 
alone;  that  It  was  written  hi  a  printed 
blank;  that  the  printed  clause  relating  to 
the  kind  of  wheat  to  be  supplied  for  a  test 
run  should  be  read  solely  with  reference  to 
the  printed  guaranty  of  an  equal  rating  with 
other  mills,  and  that  tt  has  no  bearing  npon 
the  written  guaranty;  and  hla  conclusion  1b 
that  any  kind  of  wheat  which  will  grade  No. 
2  when  cleaned  on  the  receiving  s^arator, 
even  though  some  of  the  grains  be  bleached 
and  shriveled,  will  satlsQr  his  obligation  in 
respect  to  material  for  a  test  This  Interpre* 
tatlon  of  the  contract  appears  to  liave  occurs 
red  to  the  defendant  after  he  had  provided 
the  wheat  for  two  inconclusive  tests.  It 
would  kill  the  effects  of  the  words  "good 
plump  dry  milling"  when  the  contract  speaks 
of  wheat  to  be  used  In  showing  a  compliance 
with  the  written  guaranty,  and  It  would 
utilize  them  when  it  prwcrlbes  the  character 
of  grain  to  be  forthcoming  to  prove  capacity 
according  to  the  printed  gnaranty.  To  avoid 
this  crux  the  defendant  argues  that  the  print- 
ed guaranty  Is  meaningless,  although  he  re- 
tained It  in  the  contract  after  striking  out  oth- 
er parts  of  the  printed  form.  This  court  can- 
not assume  that  there  are  no  other  accessible 
mills  having  an  equivalent  line  of  machinery, 
or  that  the  quality,  percentage  and  yield  of 
flonr  produced  by  such  mills  from  a  glvoi 
grade,  quantity,  and  quality  of  wheat  cannot 
be  ascertained.   There  is  a  likelihood,  at 
least  that  such  mills  exist  and  that  their 
owners  have  proved  with  perfect  accuracy 
their  exact  capacity;  and  It  may  be  that  In 
order  to  fulflll  the  printed  guaranty  the  plain- 
tlfTs  machinery  must  be  able  to  produce  a 
barrel  of  flour  with  not  to  exceed  3  per  cent 
low  grades  from  4  bushels  and  24  pounds  of 
No.  2  wheat   The  clause  In  which  the  words 
referred  to  occur  is  a  very  Important  one. 
It  Is  the  duty  of  the  court  to  give  effect  to 
every  word  of  the  contract  If  possible,  and 
to  construe  its  written  and  printed  portions 
t(«ether  when  they  do  not  contradict  each 
other.   The  obvious  sense  of  this  undertaking 
Is  that  whenever  a  test  run  la  to  be  made 
the  defendant  must  furnish  wheat  labor,  and 
power  to  operate  the  mill  at  full  capaclly, 
and  that  the  wheat  furnished  must  be  good 
sound  dry  mjlling  wheat  at  all  events,  wheth- 
er  attention  be  directed  specially  to  match- 
ing some  other  mill  In  some  particular  or  to 
the  competency  of  the  machinery  to  extract 
from  wheat  grains  a  high  percentage  of  flour. 

Since  this  mill  has  not  been  operated  to 
prove  that  it  has  the  capacity  called  for,  the 
condition  precedent  to  payment  of  the  price 
has  not  been  performed.  Since  the  defend-i 
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ant  has  not  furnished  wbeat  of  the  kind  re- 
quired to  perform  the  condition,  be  Is  not 
lu  a  position  to  urge  that  the  test  made 
proves  the  mlil  to  be  Inadequate.  That 
operation  merely  showed  what  the  mill  will 
do  with  bleached  and  shriveled  No.  2  wheat, 
and  the  defendant  cannot  in  effect  take  ad- 
vantage  of  his  own  default  There  is  no 
question  in  the  case  of  the  defendant  defeat- 
ing payment  through  a  wrongful  refusal  to 
arrange  the  preliminaries  of  a  test,  or  of  a 
recovery  by  the  plaintiff  notwithstanding  a 
wrongful  refusal  to  operate  the  mill  under 
proper  conditions.  The  plaintiff  says  that 
If  it  requires  a  high  quality  of  No.  2  wheat 
to  produce  a  barrel  of  flour  from  4  bushels 
and  24  pounds  the  contract  should  be  con- 
strued to  apply  only  to  wheat  of  the  superior 
kind.  This  court  has  no  judicial  knowledge 
of  how  much  flour  qiay  be  extracted  from  dif- 
ferent grades  of  wheat.  The  plaintiff  guar- 
antied that  its  machinery  would  produce  a 
barrel  of  flour  with  not  to  exceed  3  per  cent 
low  grade  from  4  bushels  and  24  pounds  of 
good  plump  dry  No.  2  milling  wheat  and 
the  court  will  not  assume  that  it  contracted 
to  do  an  impossibility,  or  anything  unreason- 
able. There  Is  nothing  before  the  court  to 
call  for  Its  opinion  upon  the  situation  of  the 
parties  If  jjerfonnance  of  the  strict  conditions 
which  they  have  Imposed  upon  thanselves 
should  be  impossible,  or  upon  the  question 
whether  or  not  performance  by  either  of  them 
may  be  excused,  or  if  excuses  may  be  offered 
which  ones  are  valid.  Conceding,  but  not  de- 
eding, that  what  may  be  termed  secondary 
evidence  of  the  capacity  of  the  mill  might  be 
proper  under  some  circumstances,  still  the 
plaintiff  is  not  entitled  to  recover  in  this  ac- 
tion on  the  findings  of  fact  Finding  No.  22 
relates  to  a  local  custom  not  pleaded  as  af- 
fecting the  contract,  and  hence  is  outside  the 
Issues.  There  is  no  finding  that  the  custom 
was  known  to  either  party  and  they  must  be 
held  to  have  contracted  with  reference  to  the 
law.  Therefore  finding  No*.  25,  which  de- 
scribed No.  1  wheat  does  not  show  a  com- 
pliance with  the  milling  guaranty,  and  no 
other  finding  or  set  of  findings  is  sufficient 
for  that  purpose.  Neither  Is  the  plaintiff  en- 
titled to  a  new  trial  under  the  provisional 
concession.  The^  facts  being  found  the  court 
can  apply  the  law  and  will  do  so  unless  an 
erroneous  theory  of  the  law  has  prejudiced 
the  trial,  which  does  not  appear.  It  Is  said 
the  court  erred  in  refusing  to  make  addition- 
al findings  of  fact  requested  by  the  plaintiff 
relating  to  the  efficiency  and  capacity  of  the 
mill,  but  such  findings  are  not  printed  in  the 
brief  or  further  described,  the  evidence  sup- 
posed to  support  them  Is  not-  pointed  ont 
and  the  assignment  of  error  is  not  argued. 
Hence  the  matter  will  not  be  considered.  No 
complaint  is  made  that  evidence  relating  to 
the  capacity  of  the  mill  was  Improperly  re- 
jected. This  being  true  the  facts  found 
which  are  within  the  Issues  are  to  be  regard- 
ed as  the  facta  of  the  controversy* 


The  plaintiff  claims  13iat  the  second  connt 
of  the  petition  was  inserted  on  the  tbeoty 
that  It  may  recover  as  in  quantum  memit 
notwithstanding  a  deviation  from  the  con- 
tract No  such  theory  Is  discoverable  In  tibe 
count  itself.  It  asks  damages  as  In  trover 
for  the  conversion  of  property  owned  by  the 
plaintiff  and  to  the  possession  of  wtiich  the 
plaintiff  was  entitled.  This  cannot  be  done 
while  at  the  same  time  the  first  count  of  the 
petition  claims  the  price  of  the  property  on 
the  theory  that  the  plaintiff  has  parted  with 
title  by  sale,  that  the  defendant  owns  it  and 
hence  is  entitled  to  its  possession.  The  two 
theories  are  Inconsistent  and  an  election  was 
properly  required.  The  plaintiff  says  that 
the  machinery  having  been  accepted  and  used, 
the  burden  was  on  the  ■  defendant  to  allege 
and  prove  that  it  was  not  up  to  the  require- 
mente  of  the  contract  and  cites  Hoffman  v. 
Independence  School  Dlst,  06  Iowa,  319,  65 
N.  W.  822,  among  other  decisions,  as 
author!^.  In  that  case  the  court  says; 
"Parties  may  well  stipulate  as  to  the  char- 
acter and  capacity  of  apparatus  or  machinery 
to  be  furnished  or  improvements  to  be  made, 
and  make  affirmative  proof  of  performance  a 
condition  precedent  to  the  recovery  of  the 
contract  price." 

The  contract  under  consideration  Is  of  the 
kind  there  described.  Besides,  there  liaa 
been  no  acceptance  of  the  machinery  in  the 
sense  that  a  performance  of  the  guaranty  Is 
waived.  The  defendant  was  under  no  obli- 
gation to  bring  about  a  test  of  the  mill.  The 
plaintiff  could  do  so  at  once  or  delay  as  long 
as  it  saw  fit  There  Is  nothing  in  the  contract 
or  in  tlie  situation  of  the  parties  requiring 
that  tiie  mill  He  Idle  nntU  a  compliance  with 
th<er  guaranty  la  shown,  or  requiring  a  forfeit- 
ure of  the  defendant's  contract  rights  npon. 
his  setting  the  machinery  In  motion.  If  the 
plaintiff  has  not  been  prejudiced  In  any  way, 
and  there  la  no  claim  that  he  has  been,  sim- 
ple use  of  the  mill  does  not  waive  the  test  or 
shift  the  burden  of  proof.  The  written  and 
printed  portions  of  the  contract  relating  to 
the  belting  should  be  construed  together,  and 
the  conclusion  of  the  trial  court  upon  that 
matter  was  correct  The  plaintiff  recovered 
a  judgment  upon  Its  third  action  after  proof 
wbtdi  it  was  obliged  to  make.  Upon  other 
matters  which  occasioned  the  bulk  of  the 
costs  both  parties  asked  relief  and  both  were 
defeated.  Under  these  drcumstances  the 
judgment  that  each  party  pay  half  the  costs 
will  not  be  disturbed. 

Tile  ludgmoit  oi  the  district  court  Is  af- 
firmed. The  costs  in  this  court  are  divided. 
All  the  Justices  concurring. 

(ZSKuu  KS) 
UNDERWOOD     F08HA  et  aL 
(Sopreme  Court  of  Kansas.  April  7.  1906.) 

PBOCKSS-^EBVICll— EZEMFTtORS. 

A  resident  of  this  state  while  in  attend- 
ance iqwn  a  federal  court  in  a  county  other 
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than  that  of  hts  residence,  either  as  a  party 
or  as  8  material  witness,  althou^  not  under 
«nbp<Bna,  is  exempt  from  the  service  of  a  eum- 
mons  in  an  action  brought  in  that  coanty. 

[Ed.  Note. — For  cases  in  point,  see  voL  40, 
GenL  Dig.  Process,  SS  14S-1G0.] 

Syllabus  by  the  Court) 

Error  fnan  District  Court,  Wyandotte 
Coanty;  J.  McCabe  Moore^  Jndg& 

Action  by-  A.  F.  Undemood  agalni$  Henry 
Foataa  and  Hairy  Quantlc.  Jnflginent  for 
defendants,  and  plaintiff  brings  eerot.  Af- 
firmed. 

Geo.  B.  Stoker,  for  plaintiff  In  error. 
Loomls.  Blair  &  Scandrett  and  Bobert  J. 
Brock,  for  defendants  in  error. 

MASON.  J.  Wblle  Henry  F.  Fosba  and 
Henry  Qnantic,  residents  of  Btl^  coan- 
ty, wCTe  In  Wyandotte  coun^  for  the  pur- 
pose of  being  present  at  the  trial — the  one 
as  a  defendant  and  the  other  as  a  material 
witness — of  a  case  pending  in  the  federal  cir- 
cuit court  In  which  A.  F.  Underwood  was 
the  plaintiff,  they  were  served  with  eummons 
in  a  new  action  brought  against  them  by 
Underwood  in  the  district  court  of  Wyandotte 
county  upon  a  promissory  note  executed  by 
Fosha  and  Indorsed  by  Quantlc.  They  ap- 
peared specially  and  moved  that  the  service 
upon  them  l>e  set  aside  upon  the  ground  that 
while  outside  of  the  county  of  their  residence 
in  attendance  upon  a  court  In  the  capacltl^ 
stated  they  were  exempt  from  being  sued. 
The  motion  was  sustained,  and  the  plaintiff 
prosecutes  error. 

It  Is  a  familiar  rule  of  law,  generally  al- 
though not  universally  accepted,  that  apart 
from  any  statutory  Immunity  all  nonresi- 
dents of  a  county  In  which  they  are  attend- 
ing court  proceedings  either  as  litigants  or 
witnesses  are  privileged  from  civil  arrest  or 
the  service  of  summons  while  there  upon 
that  business.  Cases  bearing  upon  this  ques- 
tion are  collected  in  a  note  in  25  li.  R.  A 
721,  and  In  40  Cent  Dig.  Title  "Process," 
K  148.  150.  The  reason  of  the  rule  Is  that 
the  efficient  administration  of  Justice  in  the 
courts  Is  promoted  by  encouraging  the  per- 
sonal attendance  upon  trials,  not  only  of  the 
parties  In  Interest,  but  of  other  witnesses 
as  well ;  the  removal  of  the  risk  of  being  put 
to  the  Inconvenience  of  defending  a  law  suit 
away  from  home  being  manifestly  a  substan- 
tial contribution  to  this  end.  In  this  con- 
nection, It  Is  said  In  Ela  v.  Ela.  68  N.  H.  312, 
86  AtL  18:  "The  right  to  take  the  deposi- 
tion of  a  nonresident  witness  does  not  -  an- 
swer the  requirements  of  Justice.  It  Is  often 
Indispensable  to  a  Just  decision  of  a  cause, 
and  Is  always  desirable  that  testimony  shall 
be  given  orally  In  open  court  The  triers 
are  more  likely  to  understand  the  testimony 
fully  and  correctly.  The  appearance  of  the 
witness  aids  materially  In  forming  a  correct 
Judgment  of  the  credibility  and  weight  of  his 
testiniony.  All  tbe  Issues  of  fact  ttiBt  may 


arise  at  tbe  trial  can  seldom  be  Coraew.  A 
fact  within  the  knowledge  of  a  witness  may 
aniear  to  be  so  foreign  to  tbe  case  wbcn  hts 
d^HMltlon  Is  taken  tbat  it  la  not  deemed 
worth  wblle  to  qoestlon  him  upon  It,  and 
yet  tbe  course  ol  the  trial  may  be  sncb  that 
it  is  the  fact  which  will  control  the  TWdlct 
See  Metcalf  t.  GUmora,  63  N.  H.  174,  186- 
189.  Every  reasonable  ftuilU^  sbogld  Hum- 
fan  be  provided  for  obtaining  tbe  attendance 
of  Tritnessee  in  person.  These  and  other  . 
considerations  have  led  to  the  establishment^ 
quite  generally,  of  the  doctrine  that  non- 
resldoit  witnesses  are  privileged  from  lia- 
bility to  be  sued  while  attending  the  trial« 
and  going  to  and  returning  from  It." 

There  Is  no  doubt  that  the  later  and  Jnst 
tendency  of  tbe  courts  Is  to  extend  rathw 
than  to  restrict  tbe  privily  referred  to. 
So  to  as  tbe  case  of  Quantlc  the  defendant 
In  the  first  action,  is  concerned,  the  ruling 
of  tbe  trial  court  may  be  affirmed  upon 
ttie  authority  of  Bols  v.  Crone,  .64  Kan.  670, 
67  Pac  110&  It  was  there 'held  that:  "A 
witness  or  suitor  In  necessary  sttendance  In 
court,  either  In  bis  own  behalf  w  under  pro- 
cess, outside  the  territorial  Judicial  Jurisdic- 
tion of  bis  residence.  Is  exempt  from  clvU 
arrest  and  service  of  summons  while  In  at- 
tendance upon  such  court,  and  while  going 
to  or  returning  therefrom."  It  Is  suggested 
that  that  decision  was  affected  by  the  fact 
that  tbe  conduct  of  the  plaintiff  as  stated 
In  tbe  opinion  amounted  to  an  abase  of  Ju- 
dicial process,  Inssmucb  as  the  defendants 
when  served  with  summons  were  In  attend- 
ance upon  the  court  not  for  the  purpose  of 
any  trial  upon  tbe  merits,  but  merely  to  pro- 
cure the  setting  aside  of  a  wrongful  service 
previously  made  upon  them.  This  feature  of 
the  case  however  was  only  Incidentally  men- 
tioned, and  th.e  conclusion  reached  was  not 
based  upon  any  theory  of  bad  faith  or  fraud. 
The  general  rule  stated,  and  the  rule  an- 
nounced In  Bolz  V.  Crone,  would  be  equally 
conclusive  upon  the  question  of  the  suffi- 
ciency of  the  service  upon  Fosha  If  he  had 
been  In  compulsory  attendance  upon  the 
court  In  virtue  of  having  been  served  with 
a  subpoena.  Such,  however,  was  not  the 
case.  He  lived  more  than  100  miles  from  the 
place  of  trial,  and  his  attendance  as  a  wit- 
ness could  not  have  been  compelled.  Tixe 
great  weight  of  authority  Is  to  the  effect 
that  in  tbe  absence  of  an  express  statute 
controlling  the  matter  tbe  same  protection  Is 
to  be  extended  to  one  who  comes  voluntarily 
to  give  his  testimony,  as  to  a  witness  brought 
In  by  process.  See  the  cases  already  re- 
ferred to  and  also  those  cited  In  16  A  &  E. 
Encycl.  of  L.  (2d  Ed.)  42. 

Our  ClvU  Code,  however,  contains  this  pro- 
vision: "Sec.  337.  A  witness  shall  not  be 
liable  to  be  sued  In  a  county  In  which  he 
does  not  reside,  by  being  served  with  a 
summons  In  such  county  while  going,  return- 
ing or  attending  In  obedience  to  a  subpoena." 
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Section  4785,  Oen.  St  1901.  There  Is  ob- 
viously plausible  ground  for  contending  tbat 
tblB  epeclflc  grant  of  Immunity  to  a  witneas 
Tho  is  acting  In  obedience  to  a  aubpcena  Im- 
plies tbat  a  mere  volunteer  la  to  be  excluded 
from  the  prlvUe^  Such  seems  to  be  tbe  In- 
terpretation placed  upon  the  same  statutory 
language  in  Kentucky  and  South  Dakota. 
See  Currle  Fertilizer  Co.  v.  Krlsh  (Ky.)  T4 
S.  W.  268,  and  Malloy  v.  Brewer,  7  S.  D. 
687.  64  N.  W.  1120,  58  Am.  St  Rep.  856.  In 
Kentucky,  however,  there  are  various  other 
provisions  of  the  statute  relating  to  such 
exemptions,  from  which  it  may  fairly  be 
gathered  that  there  was  a  legislative  pm> 
pose  to  cover  the  entire  subject-matter,  while 
a  necessary  corollary  of  tbe  doctrine  an- 
nonnced  In  Bols  v.  Crone  is  that  such  Is  not 
the  ease  here,  hut,  as  suggested'  In  Cooper  t. 
Wyman,  122  N.  C.  784,  29  S.  E.  947,  65  Am. 
St  R^.  731.  the  section  of  tbe  Code  qnoted 
must  be  beld  "not  te  be  an  implied  r^eal  of 
the  common-law  exemption,  bnt  a  statutory 
declaration  of  It  pro  tanta"  The  construc- 
tion placed  upon  tbe  statute  by  the  South  Da- 
kota court  In  tbe  case  cited  Is'Influenced  by 
other  sections  In  terms  making  Code  provi- 
sions exclusive  In  all  mattors  to  which  they 
relate.  But  even  in  that  case  it  was  held 
tbat  the  section  referred  to  had  no  applica- 
tion to  nonresidents  of  the  state,  and  that 
such  persons  were  protected  during  their 
attendance  as  witnesses  although  not  under 
subpffina. 

On  the  other  band  expressions  made  use  of 
by  the  courts  of  Nebraska  and  of  Nortb 
Dakota,  in  the  statutes  of  each  of  which 
states  tbe  section*  quoted  is  found,  seem  to 
surest  a  contrary  view,  although  the  qne** 
tion  appears  not  to  have  been  directly  passed 
upon.  See  Linton  v.  Cooper,  54  Neb.  488,  74 
M.  W.  842,  68  Am.  St  Bep.  and-Hlckd 
T.  Besochet,  7  N.  D.  429.  76  N.  W.  798.  66  Am. 
8t  B^.  666.  In  the  former  case  a  non- 
resident of  tile  state  was  held  to  be  exempt 
from  tbe  service  of  summons  while  volun- 
tarily attending  court  as  a  witness.  In  the 
latter  the  same  role  was  applied  to  a  reel- 
dent  of  the  state  who  was  a  nonresident  of 
the  county;  bnt  although  spoken  of  as  a 
voluntary  witness  the  person  concerned  was 
also  In  ftiet  a  suitor.  In  neither  case  wait 
this  provision  of  tbe  statute  referred  to.  In 
McAnam^  v.  Canghenanr,  84  Kan.  621,  9 
Pac.  47^,  It  was  held  tbat  a  good  service  of 
summons  might  be  made  upon  one  who  was 
attending  a  hearing  in  a  United  States  Land 
Office  contest  In  a  county  other  than  that  of 
bis  residence,  the  action  being  for  the  re- 
covery of  damages  for  an  assault  and  bat- 
tery committed  by  blm  during  such  attend- 
ance. In  the  opinion  reference  was  made  to 
tbe  fact  tbat  he  was  not  under  subpoena ;  but 
tills  consideration  could  not  have  been  con- 
trolling, as  tbe  defendant  was  a  suitor  In  the 
contest  case  as  well  as  a  witness.  That 
the  action  was  founded  upon  a  wrong  com- 


mitted in  the  county  where  the  action  was 
brought  and  during  the  period  for  wbidi 
Immunity  was  claimed,  doubtless  afforded 
sufficient  ground  for  holding  tbe  service  good. 
See,  in  this  connection,  Mullen  v.  Sanborn, 
79  Md.  364,  29  AH.  522,  25  L.  B.  A.  721.  47 
Am.  St  Rep.  Iron  Dyke  Copper  Hin. 

Co.  V.  lion  Dyke  R.  B.  Co.  (a  a)  132  Fed. 

2oa 

We  cannot  believe  that  It  was  tbe  purpose 
of  tbe  Le^slature  in  adopting  tbe  section  In 
question  to  restrict  instead  of  to  preserve  tbe 
privilege  of  a  witness  living  In  Kansas,  by 
denying  blm  all  immunity  from  process  while 
voluntarily  attending  a  trial  outside  of  bis 
own  county,  when  bnt  for  such  enactment 
he  would  ^oy  the  same  exemption  as  a 
ncnresldent  of  the  state  eonld  claim  under 
tbe  same  circumstances.  The  reason  for  the 
rule  that  persons  living  outside  of  the  state 
cannot  be  sued  wblle  here  to  fi^ve  testimony 
before  a  court  Is  that  they  may  be  encour- 
aged to  come  Into  the  state  for  that  pur- 
pose voluntarily,  Inasmuch  as  tbey  cannot 
be  required  to  do  so.  Sherman  v.  Onndlacb, 
8T  Minn.  118,  83  N.  W.  649.  In  Christian  v. 
Williams.  Ill  Ho.  429.  20  S.  W.  96»  this  prin- 
ciple was  held  not  to  apply  to  the  case  of  a 
resident  of  the  state  who  attends  as  a  wit- 
ness a  trial  outside  of  his  home  county;  for 
the  reason  tbat  In 'Missouri  a  sabpmui  may 
be  Issued  to  any  county  In  the  state.  But  In 
Kansas  It  appll»  with  ftall  force,  tor  under 
our  statute  no  one  can  be  compelled  to  leave 
the  connl7  of  bis  residence  In  obedience  to 
a  subpoena  in  a  dvll  case.  In  re  Bughbanks, 
44  Kan.  106.  24  Pac.  76. 

We  conclode  tiiat  the  service  of  summons 
upon  Fosbo,  as  well  as  that  upon  Quantic, 
was  propwly  set  aside,  and  tbe  Judgment  la 
affirmed.  AU  the  Jtutices  concurring. 

(n  KuL  460) 
8RAHEK  V.  SKLENAR.  , 
(Suimme  Court  (tf  Eanaaa.  April  7,  1900.) 

L  PZUDTITO— PSTmOH— -TllBKLBVAnT  MATTIX 

—Motion  to  Stbikb  Out— Matteb  ih  Aq- 

qbavation. 

In  an  action  to  recover  damages  for  a 
breach  of  contract  of  marriage,  It  Is  not  error 
to  overrule  a  motion  to  strike  out  ct  the  peti- 
tion evidential  facts,  which  form  no  part  of  tita 
cause  of  action,  but  which  are  pleaded  as  ag- 
gravation of  the  damans. 

[Ed.  Note. — For  cases  in  Doint  see  vol.  39, 
Gent  Dig.  Fleadhig,  §  1166.] 

2.  FuAniHQ— HoTtoN  TO  Stbikb. 

Bvoi  If  such  facta  are  redundant  and  anr- 
plnsage  and  conld  be  jproven  without  beinf 
pleaded  it  is  within  the  msctetlon  of  the  court 
to  strike  out  or  retain. 

[Ed.  Note. — For  cases  in  oolnt.  see  vet  89, 
Cent  Dig.  Pleading,  SS  ll&O,  1161.] 

8.  Bkeaob  of  Habbiaoe  PBomss—EvinxNCE. 

Bvldence  tending  to  show  that,  after  a  con- 
tract of  marriiage  nas-  been  made,  the  man 
seduces  the  woman  by  taking  advantage  of  her 
plighted  love  and  confideDce,  may  be  considered 
by  the  Jury  In  aggravation  of  the  damages  for 
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«  bteadi  of  tits  contract,  and  Aonld  not  be 
atrlcfeen  oat 

[Ed  Note.— For  cases  in  point,  see  vol.  & 
Cent.  TUg.  Breach  of  Marriace  Promise,  i  42.] 

(Syllabus  hj  the  Court.) 

Error  from  District  Court,  Marlon  County; 
R.  Ix  King,  Jadge. 

Action  by  Uzzle  Sklenar  against  Peter 
Sramek.  Judgment  for  platntU^  and  defend- 
ant brings  error.  Affirmed. 

This  action  was  brought  by  defendant  In 
error  in  tlie  district  court  of  Reno  county  to 
recoTCT  damages  against  the  plaintiff  in  error 
for  an  alleged  breach  of  a  contract  of  mar- 
riage. After  a  motion  of  the  defendant  to 
strUte  out  portions  of  the  petition  as  redund- 
ant had  been  overruled,  the  defendant  Joined 
issue  by  a  general  denial.  The  case  was 
tried  to  a  Jury.  A  Terdlct  for  $5,000  dam- 
ages ytM  returned  In  favor  of  plaintiff.  A 
motion  of  defendant  for  a  new  trial  was 
overruled.  Judgment  was  rendered  in  ac- 
cordance with  the  verdict,  and  tbe'defradant 
brings  the  case  here  for  review. 

Keller  &  Dean  and  Henry  Swan,  for  plain 
tiff  in  error.  W.  H.  parpentec,.  for  defendant 
In  error. 

SMITH,  J.  (after  stating  the  facts).  Six 
assignments  of  error  are  made,  of  which  the 
first  is  the  refusal  of  the  court  to  strike  out 
certain  portions  of  the  plaintiff's  petition 
which  set  forth  the  circomstances  and  long 
continuance  of  the  engagement  to  marry  and 
the  seduction  of  plaintiff,  which  in  themselves 
do  not  constitute  a  cause  of  actioUi  or  any 
part  of  a  cause  of  action,  but  which  are  mat- 
ters of  proper  proof  and  proper  for  the  con- 
sideration of  the  Jury  by  way  of  aggrava- 
tion of  the  damages  for  the  breach  of  the 
contract,  of  marriage.  "As  a  general  rule  It 
is  not  necessary  to  the  plaintiff's  right  of 
recovery  that  the  particular  clrcnmstances  ot 
aggravation  should  be  set  out  In  the  declara- 
tion, although  such  matters  are  not  Infre- 
quently alleged,  and  In  some  cases  have  been 
required  in  order  to  warrant  a  recovery." 
5  Euc.  Pleading  &  Practice,  705.  In  Klopfer 
V.  Bromme,  .26  Wis.  378,  it  Is  assumed  that 
facts  which  go  In  mere  aggravation  of  dam- 
ages should  not  be  allowed  in  evidence  un- 
less pleaded.  If  objection  Is  made  on  that 
ground.  The  general  rule,  however,  does  not 
seem  to  go  this  far.  The  allegation  of  such 
facts,  instead  of  being  prejudicial,  are  gener- 
ally considered,  if  not  a  inatter  of  right,  as, 
at  least,  highly  favorable  to  the  defendant 
If  the  facts  pleaded  are  evidential,  but  are 
so  remotely  connected  with  the  cause  of  ac- 
tion as  to  form  no  part  thereof,  and,  in  so 
far  as  they  pertain  to  stating  a  cause  of  ac- 
tion, are  redundant  and  irrelevant,  still  It  is 
within  the  discretion  of  the  court  to  strike 
thera  out  or  to  retain  them.  Drake  v.  Nation- 
al Bank,  33  Kan.  634,  7  Pac.  219.  Some,  It 
not  all.  of  the  facts  alleged,  are  evidential 
upon  the  issue  as  to  whether  or  not  there 


was  a  contract  of  marriage^  Johaam  t.  Leg- 
gett,  2S  Kan.  B80. 

The  second  and  third  claims  of  errw  relate, 
to  the  admission  and  the  refusal  to  strike 
out  tlie  evidence  of  plaintiff  as  to  the  court- 
ship and  oft-repeated  piomlae  of  marrlagei 
from  1890  to  1902,  when  first,  It  is  said,  a 
time  was  agreed  upm  ft>r  the  fnlflllment  ot 
the  contract;  also  the  evidence  as  to  the  se- 
duction of  the  plolntlfC.  We  have  examined 
this  evidence,  and  find  it  all  admissible  for 
the  purpose  of  establishing  the  disputed  con^ 
tract,  or  in  aggravation  of  the  damages  for 
the  alleged  breach  of  the  contract  Johnstm 
T.  Leggett,  supra;  Klopfer  t.  Bromme,  supnu 

It  is  urged,  further,  that  the  court  erred  In 
refusing  to  instruct  the  Jury  that  It  should 
disregard  the  evidence  of  the  seduction  ot 
plaintiff  by  defendant  In  determining  whether 
or  not  a  contract  <tf  marriage  was  entered 
Into.  Some  limitation  upon  the  application  of 
this  evidence  might  well  have  been  given,  but 
the  hMtracti(m  asked  was  properly  refused. 
True  it  is,  as  contended,  that  If  the  defend- 
ant promised  to  marry  plaintiff  in  considera- 
tion of  her  consent  to  sexual  intercourse,  no 
action  could  be  maintained  for  damages  for 
the  breach  of  such  contract,  by  reason  of  the 
immorality  and  illegality  of  the  considera- 
tion. Saxon  V.  Wood  (Ind.  App.)  30  N.  B. 
797;  Hanks  v.  Naglee,  54  Cal.  51,  35  Am. 
Rep.  67;  Steinfeld  v.  Levy,  16  Abb.  Prac. 
(N.  S.;  N.  T.)  26.  On  the  other  hand.  It  was 
contended  that  the-  seduction  was  accomplish- 
ed In  consideration  of  the  promise  to  marry, 
and  the  barriers  of  modesty  and  virtue  were 
overcome,  long  after  the  contract  to  marry 
had  been  made,  by  the  defendant  taking  ad- 
vantage of  the  plighted  love  and  confidence  of 
the  plaintiff.  The  Jury  had  a  right  to  con- 
sider this  evidence,  and,  If  they  believed  the 
latter  contention  to  be  true,  they  might  well 
give  It  weight  In  determlnlijg  the  amount  of 
damajtes  to  be  awarded.  They  might  also 
properly  conBlder.  If  they  believed  plaintiff's 
evidence,  the  yeara  of  courtship,  the  years  of 
renewed  promises  of  marriage,  and  all  other 
circumstances  which  they  found  placed  the 
plaintiff  In  a  worse  position,  or  debarred 
her  from  other  opportunities  of  marriage,  by 
reason  of  the  contract  with  the  defendant 

The  judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concurring. 


(7S  Kan.  451) 
STARE  et  ftl.  T.  MORGAN  et  al. 
(Snpreme  Court  of  Kansas.  April  7,  1906.) 

1.  Ptblio   Lands  —  Hohkstkad    Estet  — 

Al-IEIfATTOlV. 

A  mortgBKe  In  this  state,  bffing  merely  se- 
curity for  a  dpbt,  ronveys  no  title,  and  is  not 
an  "alienation."  within  the  meanSiiK  of  section 
2291,  Reviiied  Stntutes  of  the  United  Stat«s  [U. 
8.  Oonip.  St  1901,  p.  1390.1 

[Ed.  Note.— For  cases  in  point  see  voL  41, 
Cent.  Dig.  Poblic  Lands,  |  366.] 

2.  Same— MOBTGAGE. 

A  mortgage  npon  government  land,  made 
by  a  claimant  liolding  under  the  homestead  ack 
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prior  to  final  proof,  for  tli«  purpose  of  pro- 
coring  morie;  to  improve  the  land,  or  for  any 
purpose,  provided  it  is  not  intended  thereby  to 
traii8f«r  the  title  in  evasion  of  the  statue,  Is 
hot  void,  nor  in  violation  of  the  homestead  laws. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Public  Lands,  I  m] 

3.  SaHK— -HOUEBTBAD  BnTBT— KSTOFPEti. 

A  homestead  claimant,  who  executed  a 
mortgage  under  such  circumstances,  and  after- 
wards procures  the  title  to  the  land  from  the 
government,  will  be  estopned  from  defeating, 
by  his  own  act,  the  enforcement  of  the  lien 
created  by  the  mortgage.  His  after-acquired 
title  inures  to  the  benefit  of  the  mortgagee. 
'  lEA.  Note. — ^For  cases  in  point,  see  vol.  41. 
Gent  Dig.  Public  Lan<to,  }  866.] 

4.  Saue. 

The  doctrine  of  Brewster  v.  Madden,  15 
Kan.  249,  and  such  portions  of  the  opinion  in 
Mellison  v.  Allen,  2  Pac.  07,  30  Kan.  382,  as 
follow  that  case,  disapprovea. 
(Syllabus  by  the  Court) 

-Brror  from  District  Goart,  Graham  Gonn- 
ty;  Chafl.  W.  Smith,  Judge. 

Action  by  O.  M,  Stark  aod  otbera  i^liut 
H.  H.  Moi^:an  and  otherti.  Judgment  for  de- 
tendants,  and  plalntiitB  bring  wror.  B«- 
Tensed  and  remanded. 

R.  T.  Wilcox,  for  plalntlffa  in  error.  O.  'W. 

joiles,  for  defendants  In  error. 

PORTER,  J.  This  action  was  brought  to 
foreclose  certain  mortgage  liens  iiptm  land, 
which,  at  the  time  the  liens  were  created, 
was  government  land  occupied  by  defendants 
under  a  homestead  entry,  and  before  final 
proof  thereon.  Defendant  Morgan  and  his 
wife  executed  two  written  agreemoits,  dated 
February  1,  1802,  and  November  28.  1802, 
respectively,  wblcb  were  promises  to  pay  for 
certain  fruit  trees  to  be  planted  upon  the  land 
la  question,  and  were  In  effect  mortgages 
upon  the  land.  The  agreements  were  ac- 
knowledged and  recorded.  The  answer  of  de- 
fendants raised  tbe  defense  as  follows : 
"And  for  a  second  defense  defendant  avers 
and  says  that  said  debt  Is  not  a  lien  upon 
the  southeast  quarter  of  section  2,  townsblp 
8  south,  range  25  west,  Graham  county,  Kan- 
aas,  because  he  says  that  at  tbe  time  of  the 
execution  and  delivery  of  tbe  written  contract 
declared  upon  and  the  creating  of  tbe  debt 
the  title  of  said  land  was  In  tbe  United 
States  of  America,  defendant  having  made 
homestead  entry  upon  It  and  was  occupyiug 
It  under  the  United  States  homestead  law 
and  at  the  time  of  the  execution  and  delivery 
of  said  contract  and  the  creating  of  the  debt 
he  had  not  made  final  proof  under  the  United 
States  homestead  law  and  did  not  do  so  un* 
til  on  or  about  S^)tember,  1894."  A  demur- 
rer to  this  defense  was  overruled,  a  trial  was 
had,  and  the  court  gave  Judgment  against 
defoidants  for  $1,600,  the  amount  of  the  In- 
debtedn^  but  denied  the  Hen  and  ordered 
plaintiff's  mortgages  canceled.  Of  that  part 
of  the  Judgment  denyli^  plaintiff's  Hen.  and 
directing  the  cancellation  of  the  mortgages, 
plaintiffs  in  error  complain. 


From  tile  statanent  It  appears  that  but  one 
question  Is  raised :  Are  tbe  mortgages  valid 
Hens  upon  defendants*  land?  The  prorislons 
of  tbe  homestead  act  require  the  applicant 
at  the  time  the  original  entry  is  made  to 
make  affidavit  "that  his  entry  is  made  for 
the  purpose  of  actual  settlement  and  caltiva- 
tion,  and  not  either  directly  or  Indirectly 
for  the  use  or  benefit  of  any  other  person." 
Bev.  St  U.  8. 1  2200  [U-  S.  Comp.  St  1901.  p. 
1388].  On  final  proof  he  is  required  to  nnake 
affidavit  "that  no  part  of  such  land  has  been 
allmatedr  exc^t  as  provided"  th^eln.  Seo- 
tlon  2291  tU.  S.  Gomp.  St  1901,  p.  1380j. 
The  exception  mentioned  relates  to  transfers 
for  church,  cemetery,  school,  or  railroad  pur- 
poses. Section  220G  [U.  S.  Comp.  St  1001.  p. 
1398]  provides  that  no  lands  acquired  under 
the  homestead  act,  "shall  In  any  event  be- 
come liable  to  the  satisfaction  of  any  debt 
contracted  prior  to  tiie  Issuing  of  the  patent 
therefor."  Defendants  In  error  rely  upon 
Brewster  v.  Madden,  16  Kan.  249,  and  Melli- 
son V.  AHen,  90  Kan.  882,  2  Fac.  97.  In  the 
former  case  tbe  question  considered  was 
whether  a  mortgage  given  by  a  pre-emptor 
prior  to  the  entry  of  the  lands  was  void. 
The  pre-emption  act  of  September  4,  1841 
(5  Stat  453,  c.  16),  required  the  claimant  pri- 
or to  his  entry  to  make  oath  that  "he  has 
not  directly  or  Indirectly  made  any  agreement 
or  contract.  In  any  way  or  manner,  with  any 
person  or  persona  whatsoever,  by  which  the 
title  which  be  might  acquire  from  the  govern- 
ment of  the  United  States  should  Inure  In 
/whole  or  in  part  to  the  benefit  of  any  person 
except  himself."  It  also  provided  that  "any 
grant  or  conveyance  which  he  may  have 
made,  except  In  the  hands  of  bona  fide  pur- 
chasers for  a  valuable  consideration,  shall 
be  null  and  void."  The  court,  speaking  by 
Mr.  Justice  Brewer,  construed  the  pre-emp- 
tloQ  act  to  mean  that  Congress  intended  by 
this  section  tbat  when  title  passed  to  the 
pre-emptor  It  should  pass  perfect  and  unen- 
cumbered, and  the  mortgage  was  held  to  he 
void.  This  la  recognized  as  the  leading  case 
In  support  of  the  doctrine  announced.  We 
believe  It  has  never  been  followed,  except 
by  this  court  In  Mellison  T.  Allen,  supra. 
Brewster  v.  Madden  has  been  denied  and 
overruled  by  most  of  the  other  courts.  It 
relies  upon  the  case  of  McGue  v.  Smith,  9 
Minn.  252  (Gil.  237),  86  Am.  Dec.  100,  which 
was  decided  in  1864,  and  expressly  overruled 
In  Jones  et  al.  v.  Talnter  et  al.,  15  Miun. 
612  (Gil.  423),  decided  In  1870,  five  years 
before  Brewster  v.  Madden. 

In  overruling  MeCue  v.  Smith,  tbe  Min- 
nesota court  say :  "It  is  true,  that  In  McCue 
V.  Smith,  9  Minn.  259  (Gil.  237),  86  Am.  Dec 
100,  and  In  Woodbury  v.  Dorman.  15  Minn. 
338  (Gil.  212)  It  was  held  that  a  mortgage 
made  in  pursuance  of  an  agreement  such 
as  appears  in  this  case  was  void  In  the  hands 
of  the  original  mortgagee,  and  as  against  per^ 
sons  claiming  under  the  mortgagee,  not  being 
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bona  flde  pnrcbuen,  and  unquevtlonably  the 
oonrt  below  wa«  Justified  by  tbese  cases  iu 
boldlng  tile  mortgage  here  void  In  Uie  haata 
of  Talnter.  In  the  case  of  Woodbnxy  t.  Dor- 
man  (In  which  one  monber  of  the  court  dis- 
sented) an  BMiUcatton  was  made  Immediately 
after  the  filing  of  the  opinion  for  a  reargn- 
moit  tQT  tiie  appellant,  who  claimed  ttiat  this 
court  had  faHen  Into  error  In  holding  a  mort- 
gage glTMi  imder  drcumstances  similar  to 
those  presented  by  this  case,  Told;  and  al- 
tbongh  a  reargnment  was  denied  for  reasons 
peculiar  to  that  case,  the  majority  of  the 
oonrt  in  d«iylng  the  same  took  occasion  to 
express  their  dlsrat  from  the  holding  In 
that  case,  and  to  announce  that  tiiey  should 
feel  at  liberty  In  future  to  re-examine  tbe 
question  there  determined.  The  majority  of 
the  court  think  that  the  question  ought  not  to 
be  passed  over  In  the  case  at  bar,  regarding  It 
as  one  which  affects  Interests  of  too  much 
Importance  and  extent,  to  permit  them  to 
sanction  by  silence,  or  acquiescence,  what 
ther  deem  a  mlstakm  view  of  the  law.  In 
HcGue  T.  Smith,  wldch  was  followed  In 
Woodbury  t.  Dorman,  It  was  held  that  such 
mortgage  was  void  under  the  thirteenth  sec- 
tion of  the  pre-emption  act  of  September  4, 
1841.  5  Stat  466,  a  16.  •  •  •  In  the 
opinion  of  the  majority  of  this  court,  a  simple 
agreement  by  a  person  proposing  to  apply 
for  and  enter  land  under  the  act  of  Septem- 
ber 4,  1841,  to  execute  a  mortgage  to  secure 
the  payment  of  money  furnished  him  with 
which  to  pay  for  such  land,  is  not  such  an 
agreement  as  is  referred  to  in  the  proTlsion 
Just  quoted  from  the  pre-emption  act  It  Is 
not  an  agreement  by  which  the  title  to  be 
acquired,  that  is  to  say,  the  fee  should  Inure, 
In  whole,  or  In  part  to  the  t>eneflt  of  any  per- 
son other  than  the  pre-emptor;  on  the  con- 
trary, the  presumption  is  that  a  mortgagor 
Intends  to  pay  the  mortgage  debt  and  dts- 
'charge  his  land  from  the  encumbrance  of  the 
mortgage  debt  so  ttwt  his  title  shall  not 
toure  to  the  benefit  of  the  mortgagee. 
•  •  •  But  the  result  Is  not  Important 
The  question  is,  was  there  any  contract  or 
agreement  by  which  the  pre-emptor  fixed 
this  result  Did  the  pre-emptor  contract  or 
agree  that  the  tlUe  to  l>e  acquired,  that  Is 
to  say,  that  fee  stmuld  Inure  to  the  l>eneflt  of 
another?  In  other  words,  did  the  pre-emptor 
contract,  or  agree  to  do  anything,  whicli, 
when  done,  would  pass  the  title,  in  whole 
or  In  part  to  another,  so  that  the  pre-emption 
would,  as  to  such  whole,  or  part  he  a  mere 
conduit  of  the  titie?  We  are  clear  that  no 
such  contract  or  agreement  is  fairly  to  be 
inferred  from  a  simple  agreement,  made  be- 
fore pre-emption,  to  secure  the  whole  or  a 
part  of  the  purchase  money  by  a  mortgage 
upon  the  premises  to  be  pre-empted.  The 
mortgage  contemplated  by  such  contract  or 
agreement  is  but  a  security  (as  this  court 
tias  often  liel<!0  and  Its  execution  does  not 
ban  tbe  effect  of  making  the  title  acquired 


by  the  prfr«mptor,  to  wit,  the  fee,  Inure  in 
whole  or  in  part  to  the  bmefit  of  another." 

The  only  otiier  case  cited  and  relied  xxpou 
ta  Brewst»  t.  BCadden  is  Warren  Tan 
Brunt  19  Wall.  646,  22  L.  Ed.  21B.  There 
the  question  of  the  validity  of  a  mortgage 
was  not  In  any  way  luTOlved.  Tbe  contract 
held  illegal  was  one  by  which  the  pre-emptor 
omtracted  before  final  proof  to  sell  an  In- 
tmst  in  the  land,  which  was,  of  conrse,  hi 
Tlohition  of  the  spirit  and  letter  of  the  law. 
Tlie  court  held  that  *^n  entry  of  tbe  public 
land  by  one  person  in  trust  for  anotliOT  being 
forbidden  by  statute,  equity  will  not,  on  a 
bill  to  enforce  such  a  trust  decree  that  any 
entry  in  trust  was  made."  The  case  of 
Melllson  T.  Allen,  supra,  was  decided  in  1888. 
The  opinion  In  that  case  Is  also  by  BA:. 
Justice  Brewer,  and  follows  and  approves 
Brewster  v.  Madden.  The  land  involved 
was  a  homestead,  and  the  court  refused  to 
deoee  the  specific  perAnmance  of  a  contract 
for  the  conveyance  of  an  undivided  Interest 
in  the  laud  made  before  final  proof.  The 
distinction  between  the  iwoTlslons  of  the 
homestead  act  and  those  respecting  pre- 
emption is  pointed  out,  but  the  decision  Is 
placed  squarely  upon  tiie  ptMcj  of  the 
government  expressed  in  the  requirement 
that  tbe  occupant  shall  make  oath  at  the 
time  of  final  proof  that  no  part  of  tiie  land 
'tiad  been  alienated.  "It  is  tme,"  the  court 
say,  "these  sections  contain  no  express  pro- 
hibition on  alienation,  and  no  declaration  of 
forfeiture  or  penalty  In  case  of  alienation; 
and  yet  tbe  homestead  right  cannot  l>e  per- 
fected, In  case  of  alienation,  without  perjury 
by  the  homesteader."  It  Is  held  that  tbe 
contract  whether  absolutely  void,  or  not  "Is 
clearly  against  the  will  and  policy  of  the 
government,  and  so  necessarily  resting  upon 
perjury,  that  a  court  of  equity  will  have 
nothing  to  do  with  It."  McCue  v.  Smith  Is 
cited  again  and  relied  on. 

The  Supreme  Court  of  California  In  Orr  v. 
Stewart  67  Gal.  270,  7  Pac.  693.  had  tiie 
same  question  before  it  in  a  case  involving 
both  the  homestead  and  pre-emption  laws. 
Stewart  occupied  the  land  under  the  home- 
stead act  and  executed  a  mortgage  to  Orr 
for  money  to  pay  for  the  land.  After  the 
foreclosure  and  sale  to  Orr,  and  after  Orr 
had  taken  poss^ion  of  the  land  under  the 
sherlfTs  deed,  Stewart  commuted  the  entry 
under  the  pre-emption  act,  and  received  a 
certificate  of  purchase.  Orr  brought  the 
action  to  Quiet  his  title  against  Stewart  The 
mortgage  was  held  valid,  and  plaintiff's  title 
was  quieted  as  against  any  title  defendant 
had  acquired  snbsequentiy  from  the  govern- 
ment In  a  later  case,  decided  In  1893 
(Stewart  v.  Powers,  08  Cal.  514,  S3  Pac. 
486),  tbe  same  court  holds  that  a  mortgage 
executed  by  a  pre-emption  claimant  before 
final  proof  Is  not  a  "grant  or  conveyance" 
within  tiie  pre-emption  statute  and  was 
therefore  valid.  It  was  held  that  the  mort- 
gagor was  estopped  from  defeating  by  his 
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own  act  the  lien  attempted  to  be  created, 
and  that  the  mortgajfe  was  not  void  under 
tiie  homestead  act;  "unless  It  Is  Intended  as 
a  mode  of  transferring  the  title  In  evasion  of 
the  statute."  The  authorities  are  reviewed, 
and  McCne  y.  Smith  referred  to  as  support- 
ing the  other  view;  and  it  Is  noted  that  the 
Minnesota  court  had  expressly  overruled  the 
latter  ease  In  Jones  v.  Talnter,  supra;  and 
Brewster  t.  Madden  la  mentioned  as  in  line 
with  the  earlier  overruled  cases  in  Minnesota. 

When  Brewster  v.  Madden  was  decided 
it  was  In  accord  with  the  rulings  of  the  Com- 
missioner of  the  General  Land  Office  as  well 
as  those  of  the  Department  of  the  Interior; 
but  in  1882  this  department  of  the  govern- 
ment faced  about,  and  Mr.  Teller,  Secretary 
of  the  Interior,  reviewed  the  former  deci- 
sions In  a  careful  opinion  and  showed  their 
unaoundnesB.  In  Larson  v.  Welsbecker,  1 
Land  Dec.  Dep.  Int.  409,  he  used  thla 
language:  "I  am  aware  that  the  former  rul- 
ings of  your  office  and  of  this  department, 
following  the  precedent  of  an  early  decision, 
have  held  that  an  outstanding  mortgage 
given  by  a  pre-emptor  upon  the  lands  em- 
braced in  hla  filing  defeats  his  right  of  entry 
upon  the  ground  that  such  mortgage  is  a 
contract  or  agreement  by  which  title  to  the 
lands  might  Inure  to  some  other  person  than 
himself.  A  careful  consideration  of  this 
section  leads  me  to  a  different  conclusion, 
and  to  the  opinion  that  unless  It  ahall  appear 
under  the  rules  of  law  applicable  to  the  con- 
struction of  contracts  or  otherwise  that  the 
title  ^all  Inure  to  another  person,  it  does 
not  debar  the  right  of  entry;  and  that  tho 
mere  possibility  that  the  title  may  so  result, 
as  in  the  case  of  an  ordinary  mortgage,  is 
not  sufficient  to  forfeit  the  claim.  *  •  • 
The  statute  under  consideration  requires 
from  a  pre-emptor,  In  my  opinion,  in  order 
to  the  defeat  of  bis  right  of  entry,  a  contract 
by  force  of  which  title  to  the  land  must  vest 
In  some  other  person  than  himself;  and  It 
must  appear  that  such  was  his  Intention  at 
the  time  of  making  It.  If,  on  the  contrary, 
the  mortgage  waa  a  mere  security  for  money 
loaned,  and  the  contract  does  not  necessarily 
divert  the  title  from  him,  It  was  not  a  con- 
tract or  agreement  within  the  meaning  of 
section  2262.  [Rev.  St  U.  S.  ]."  The  Secre- 
tary held  that  the  purpose  of  the  law  was  to 
prevent  speculative  entries.  The  effect  of 
this  decision  was  limited  to  the  case  under 
consideration  and  to  future  cases.  Since 
that  time  the  rulings  of  the  Department  have 
uniformly  held  that  a  mortgage  given  In 
good  faith,  executed  prior  to  final  proof,  In 
no  manner  violates  either  the  provisions  of 
the  pre-emption  or  homestead  laws.  This 
change  In  the  rulings  of  the  Interior  Depart- 
ment is  referred  to  and  commented  on  by 
the  court  In  Wilcox  v.  John,  21  Colo.  3G7,  40 
Pac.  880,  52  Am.  St  Rep.  246,  in  the  follow- 
ing language  (at  page  870  of  21Colo..andpage 
881  of  40  Pac.  [52  Am.  St  Rep.  24(i]):  "The 
rale  then  announced  has,  we  think,  been  uni- 


formly followed  by  the  Department  since. 
It  Is  founded  upon  sound  reasons,  and  in 
practice  it  has  not  Infrequently  been  of  bene- 
fit to  settlers  In  negotiating  loans  to  carry 
them  over  periods  of  drouth,  or  of  business 
depression,  and  should  be  maintained  If  not 
inconsistent  with  the  terms  of  the  statute, 
as  it  is  of  the  highest  Importance  that  the 
decisions  of  the  courts  in  these  matters 
should  be  In  harmony  with  the  rulings  of  the 
Land  Department  The  rule  contended  for 
by  appellants,  whereby  a  mortgage  is  held  to 
be  interdicted,  is  founded  upon  a  somewhat 
forced  construction  of  the  words  'grant'  and 
'conveyance'  as  used  in  the  statute.  By  the 
later,  and  as  we  think,  the  better  considered 
cases,  it  Is  held  that  neither  a  mortgage  nor 
a  deed  of  trust  Is  a  grant  or  a  conveyance 
within  the  prohibitory  clause  of  the  statute." 
In  this  case  the  Colorado  court  refers  to 
Brewster  v.  Madden  as  one  of  the  few  cases 
holding  to  the  contrary  view.  The  Supreme 
Court  of  Montana  In  a  well-considered  case 
has  held  that  a  mortgage  of  a  pre-emption 
prior  to  final  proof  la  not  a  grant  or  convey- 
ance within  the  provisions  of  the  pre-emption 
act  expressly  overruling  a  former  decision  of 
that  court  In  Baas  v.  Buker,  6  Mont  442,  12 
Pac.  922.  In  the  later  caae  (Norrls  v.  Heald, 
12  Mont  282,  29  Pac.  1121,  33  Am.  St  Rep. 
.581)  the  two  lines  of  cases  are  exhaustively 
■  reviewed,  and  the  change  In  the  niHngs  of 
the  Interior  Department  since  Brewster  v. 
Madden  la  noted,  and  the  reasoning  of  Sec- 
retary Teller  In  Larson  v.  Welsbecker,  supra, 
approved.  It  Is  held,  however,  that  "The 
purpose  for  which  a  sum  of  money  may  bo 
borrowed  becomes  material  to  show  that  the 
mortgagor  la  acting  In  good  faith,  and  not 
In  collusion  with  the  mortgagee  to  convey 
the  title,  and  evade  the  provisions  of  the 
law."  The  case  of  Stark  et  al.  v.  Duvall  et 
al.,  7  Okl.  213,  64  Pac.  453,  la  aquarely  In 
point.  Plaintiffs  in  error  In  the  case  at  bar 
are  the  same  persons,  the  lien  being  for  fruit 
trees  and  created  in  the  same  way.  The 
land  there  was  a  homestead  entry.  The 
opinion  reviews  ihe  changes  In  the  mllnga 
of  the  Interior  Department  and  refers  to 
Brewster  v.  Madden  and  the  other  cases 
from  this  court,  but  refuses  to  follow  them, 
preferring  to  adopt  the  reasoning  of  the  later 
cases  as  In  accordance  with  the  rulings  of 
the  General  Land  Department  of  the  govern- 
ment See,  alFO,  the  following  cases:  Spiess 
V.  Neuberg  and  Wife,  71  Wis.  279,  37  N.  W. 
417,  5  Am.  St  Rep.  211;  Lang  v.  Moray,  40 
Minn.  306,  42  N.  W.  88,  12  Am.  St  Rep.  748; 
Puller  &  Co.  V.  Hunt  48  Iowa,  163;  Howard 
V.  Reckling,  Si  Ore.  161,  49  Pac.  961;  Dicker- 
son  V.  Bridges,  147  Mo.  235,  4S  8.  W.  825; 
Weber  v.  Laldler,  26  Wash.  144,  66  Pac. 
400,  90  Am.  St  Rep.  720;  Orr  v.  Ulyiatt  23 
Nev.  134,  43  Pac.  916;  Mudgett  v.  Railroad 
Co.  (by  Secretary  Vilas)  8  haaA  Dec  Dep. 
Int.  243,  247;  26  A.  ft  B.  Eoc.  Law,  411  and 
412. 

A  mortgage  in  this  state  is  aot  an  allenar 
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tlon,  bat  a  mere  security  for  debt.  It  creates 
a  Ilea,  bat  Tests  no  title.   Chick  et  al.  r.  Wll- 
letts.  2  Kan.  384;  EIrkwood  T.  Koeater,  11 
Kan.  471;  Huat  t.  Boytrman,  62  Kan.  44S, 
63  Pac.  747;  Starr  y.  Flynn.  62  Eao.  846, 
62  Pac  659.   It  thus  appears  that  Brewster 
V.  Madden  stands  opposed  to  the  current  of 
recent  authorities.    When  It  was  decided, 
the  principal  case  upon  which  It  relied  had 
been  discredited  and  was  no  longer  authority 
In  the  Minnesota  court.  It  is  Itself  no  longer 
la  harmony  with  the  policy  of  the  depart- 
ment of  the  government  which  has  to  do  with 
public  lands.  When  It  was  decided  It  accord- 
ed with  the  rulings  of  the  Interior  Depart- 
ment; and  It-may  be  noted  that  when  It  was 
followed  in  Mellieon  t.  Allen  It  was  expressly 
stated  that  the  contract  declared  to  be  void 
was  against  "the  will  and  policy  of  the  gov- 
ernment.'*  This  was  true  until  the  decision 
by  Secretary  Teller  In  Larson  t.  Welsbecker, 
and  It  is  apparent  that  the  court's  attention 
was  not  directed  to  the  then  recent  change 
In  the  rulings  of  the  department  which  had 
occurred  the  iwevlous  year.  In  the  case  at 
bar  the  land  was  held  under  the  homestead 
law,  and  something  might  be  argued' In  favor 
of  upholding  these  mortgage  Hens  upon  the 
theory  that  the  restrictions  in  the  provisions 
of  the  homestead  law  are  less  stringent  than 
those  In  the  pre-emption  act   However,  the 
courts  as  well  as  the  Interior  Department 
have  recognized  no  distinction  between  mort- 
gages executed  upon  land  held  under  the  pre- 
emption law,  when  that  law  was  In  force, 
and  those  held  under  the  homestead  law. 
The  purpose  of  the  requirements  In  both  Is 
held  to  be  to  prevent  speculative  entries,  and 
the  right  of  the  claimant  to  execute  a  valid 
mortgage  upon  the  land  for.  any  legitimate 
purpose  Is  no  longer  doubted.  There  Is  much 
force  In  the  suggestion  that  In  cases  of  this 
kind  the  court  should  hold  In  harmony  with 
the  policy  and  will  of  the  government  as  an- 
nounced in  the  rulings  of  the  Land  Depart- 
ment; and  In  view  of  all  that  has  been  said, 
we  are  constrained  to  hold  that  the  doctrine 
announced  In  Brewster  v.  Madden,  and  fol- 
lowed In  MelUson  v.  Allen,  should  be  dis- 
approved.   To  do  so  requires  little  or  no 
disturbance  of  any  vested  rights  or  rule  of 
property. 

It  Is  contended  that  under  section  2296  Rev. 
St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  1398], 
supra,  which  provides  that  no  land  acquired 
under  the  provisions  of  the  act  shall  be  liable 
for  any  debt  contracted  prior  to  the  Issuance 
of  the  patent  will  prevent  the  Hen  of  the 
mortgages  from  attaching.  This  contention 
has  been  decided  squarely  against  defendants 
in  error  In  Watson  v.  Voorhees,  14  Kan.  328, 
where  It  was  held  that  Congress  did  not  In- 
tend by  this  act  to  place  any  restriction  on 
the  right  of  the  owner  to  voluntarily  encum- 
ber thfi-  land.  It  is  there  said:  "The  limita- 
tion was  on  the  creditor,  and  not  upon  the 
debtor."  See,  also,  Weber  v.  Laidler.  supra. 
Since  It  appears;  therefore,  that  the  mor^ 


gages  In  no  wise  conflict  with  the  proVtslons 
of  the  statute  In  relation  to  homestead  en- 
tries, and  that  In  this  state  they  do  not  con- 
stitute an  "alienation"  and  can,  la  no  sense, 
stand  In  the  way  of  the  claimant's  honest 
oath  on  final  proof,  they  are  clearly  valid 
liens.  If,  however,  it  •should  be  made  to  ap- 
pear that  a  mortgage  given  under  such  cir- 
cumstances was  intended  as  a  means  of 
transferring  the  title  in  evasion  of  the  pro- 
visions of  the  homestead  act.  It  wonld  l>e 
void;  made  In  good  faItU  for  any  other  pur- 
pose,'It  is  valid.  The  principles  of  after-ae- 
quired  title  and  equitable  estoppel  apply 
with  full  force.  Defendants  In  error  at  the 
time  the  liens  were  created  bad  no  title ;  but 
It  is  well  settled  that  in  such  a  case,  the  title, 
being  acquired  after  the  mortgage,  inures  to 
the  benefit'  of  the  morfeagee.  Watklns  v. 
Houck,  44  Kan.  502,  24  Pac.  301;  Orr  v, 
Stewart,  supra;  Spless  v.  Neuberg  and  Wife, 
supra;  Rauch  v.  Dech,  116  Pa.  St  157,  9 
Atl.  180,  2  Am.  St  698  and  note ;  2  Herman 
on  Estoppel  and  Res  Judicata,  895.  We  hold, 
therefore,  that  the  mortgages  were  valid  liens 
upon  the  land  In  question,  and  not  in  viola- 
tion of  the  provisions  of  the  homestead  laws ; 
that  defendants  in  error  are  estopped  from 
defeating  the  lien  attempted  to  be  created 
by  them;  and  that  their  after-acquired  title 
Inured  to  the  benefit  of  the  mortgagee. 

The  cause  will  be  reversed,  and  remanded 
for  farther  proceedings  In  accordance  with 
these  views.  All  the  Justices  concurring. 


Cnxkn.  im 
BRIGOS      VOaS  et  aL 

(Supreme  Court  of  Kansas.  April  T*  1900.) 
JxTDOKs— De  Facto  Judo*— Vai.iditt  of  Acts. 

One  who  claims  to  act  as  ludge  pro  tem. 
of  a  city  court  by  virtue  of  an  appointnient 
filed  in  a  public  office,  who  is  recognited  by  the 
clerk  and  marshal  of  the  coort,  aod  by  litigants, 
attorneys,  and  others  as  judge  pro  toin..  is  a 
de  facto  ofiicer,  and  his  acts  and  JudfmentB 
rendered  by  him  while  so  acting  cannot  be  at- 
tacked in  a  collateral  proceeding. 

[Ed.  Note.— For  cases  in  point,  voL  29, 
Cent  Dig.  Judges.  S9  U.  12>] 

(Syllabus  by  the  GourLI 

Error  from  District  Court,  Sedgwick  Conn- 
I7;  TbOB.  C.  Wilson,  Jodgei 

Action  by  Clarence  Brigga  against  Tbomaa 
Yobs  and  others.  Jadgment  for  defeadants, 

And  plaintiff  brings  error.  Afi3rmed. 

L  P.  Campbell  &  Son,  for  plalatUT  In 
error.  Blake  ft  Ayers,  tor  defendants  In' 

error. 

PORTER,  J.  Plaintiff  in  error  brought 
this  action  to  enjoin  an  execotlon  Issued  upon 
a  Judgment  recovered  In  the  city  court  of 
Wichita.  From  a  Judgment  of  the  district 
court  dissolving  tlie  temporary  injunction,  he 
brings  the  case  here  for  review. 

The  execution  sought  to  be  enjoined  was 
Issued  upon  a  Jodgmeat  against  Brlggs  In  an 
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ftctloQ  of  forcible  entry  and  detainer,  render- 
ed by  James  A.  Conly  as  Judge  pro  tern,  of 
the  dty  court  of  Wichita,  and  It  Is  claimed 
that  he  was  neither  a  judge  de  Jure  or  de 
facto,  and  that  the  Judgment  for  that  reason 
was  void.  George  H.  Alexander  was  the 
regular  Judge,  and  Conly  claimed  to  be  act- 
ing  by  virtue  of  an  appointment  made  by 
talm.  The  statute  creating  the  city  court  of 
Wichita  (Liaws  1899,  p.  266,  c.  130)  provides: 
"Sec.  13.  In  case  of  the  alnence,  sickness  or 
disability  of  the  Judge  of  said  court,  such 
Judge  may  appoint  a  Judge  pro  tern,  of  said 
court,  who  shall  hold  court  for  him  and  bear 
and  determine  any  matter  pending  therein  to 
the  same  extent  tliat  such  absent  or  disabled 
Judge  might  do  if  personally  present,  and 
such  Judge  pro  tem,  shall  fill  such  position 
until  the  Judge  of  said  court  can  be  personally 
present"  On  account  of  falling  health  Judge 
Alexander  left  the  city  of  Wichita  December 
7,  1904,  and  went  to  Arizona.  February  23, 
1906,  he  returned,  but  was  never  able  after 
that  to  resume  his  official  duties,  and  remain- 
ed'at  his  home  until  his  death.  On  December 
6th,  the  day  previons  to  his  departure  for 
Arizona.  Judge  Alexander  appointed  A.  S. 
Houck  as  Judge  pro  tem.  under  the  provisions 
of  section  13  (page  269)  referred  to,  and  at 
the  su^estlon  of  Mr.  Houck  that  occasions 
might  arise  when  Mr.  Houck  would  be  absent 
or  disqualified  from  acting.  Judge  Alexander 
signed  30  blank  appointments,  leaving  the 
name  of  the  Judge  pro  tem.  to  be  written  in 
as  occasion  might  require,  and  handed  these 
to  Mr.  HOUC&.  For  a  time  Judge  Houdc  act- 
ed as  Ju^e  pro  tem.,  and  when  he  was  unable 
to  act,  be  handed  one  of  these  blank  appoint 
ments  to  Jam«i  A.  Conly,  who  filled  in  hla 
name,  took  the  oath  of  office,  and  acted 
Judge  pro  tem.  On  March  6,  1906,  after  the 
return  of  Judge  Alexander,  Houck  banded  one 
of  these  blank  appointments  to  Conly,  and  the 
latter  wrote  his  name  In  the  blank  space,  and 
qualified  by  taking  the  oath  of  office  before 
tile  clerk  of  the  district  court,  as  provided  by 
section  IS,  c.  130,  p.  280,  laws  1809.  His  oath 
of  office  as  sncb  Judge  was  on  file  with  the 
clerk  of  tbe  district  court,  and  he  continued 
to  dlscfaaige  the  duties  ot  tbe  office  under 
this  appointment  ftom  March  6th  until  after 
the  trial  of  the  fondble  entry  and  detainer 
rait,  which  occurred  March  16, 1005.  He  was 
rec(^ized  as  Judge  pro  tem.  of  the  court  by 
the  officers  of  the  city  court,  the  clerk  and 
marshal  and  by  litigants  and  attorneys.  The 
parties  In  the  forcible  entry  and  detainer 
case  appeared  before  him,  the  case  was  tried. 
Judgment  rendered,  and  an  appeal  taken  by 
plaintiff  In  error  to  the  district  court  Tbe 
ai^eal  was  afterwards  dismissed,  and  tlils  ao- 
tltm  brought  to  enjoin  the  execution. 

The  one  question  here  Is  whether  James  A. 
Conly  was  a  de  facto  Judge  pro  tem.  at  the 
time  the  Judgment  was  rendered.  He  was 
exercising  the  duties  of  the  office  dalming 
the  right  and  authority  to  do  so  by  an  appoint 
ment  regular  on  its  face.  So  far  as  tbe  pub- 
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He  knew,  this  appointment  was  in  all  re- 
spects regular.  There  was  the  situation  con- 
templated by  the  statute;  the  r^ular  judge 
was  sick  and  disable  from  acting;  he  was 
present  In  the  cl^  with  authority  to  appoint; 
and  there  was  on  file  in  the  office  of  the 
clerk  of  tbe  court  what  purported  to  be  his 
written  appointment  of  Conly,  with  the  lat- 
ter's  oath  of  office.  The  officers  of  the  court 
recognized  Conly  as  Judge  pro  t^.  and  Issued 
and  served  process  In  his  name;  the  litlgante 
and  attorneys  recognized  him  as  such  Judge 
pro  tem.  These  facts  bring  the  case  squarely 
within  the  rule  laid  down  by  this  court  in 
numerous  cases.  Chief  JnstiK  Butler's  def> 
Inltlon  of  a  de  facto  officer  in  State  v.  Car^ 
roll,  38  Conn.  449,  9  Am.  Rep.  409,  Is  follow- 
ed in  Railway  Co.  v.  Preston,  63  Kan.  819, 
823,  66  Fac.  1050.  The  third  subdivision  of 
this  well-reoognized  definition  applies  to  this 
case,  where  the  duties  of  the  office  have 
been  exercised.  "Under  color  of  a  known 
election  or  appointment,  void  because  the  of- 
ficer was  not  eligible,  or  because  there  was  a 
want, of  power  In  the  electing  or  appointing 
body,  or  by  reason  of  some  defect  or  Irregu- 
larity in  its  exercise,  such  ineligibility,  want 
of  power  or  defect  being  unknown  to  the 
public."  See,  also,  Ritchie  v.  Mulvane,  89 
Kan.  241,  17  Pac  830. 

While  this  Is  a  direct  attack  upon  the  Judg- 
ment, It  Is  a  collateral  attack  upon  the  acts  of 
the  officer.  It  Is  said  In  State  v.  Williams,  61 
Kan.  739,  741,  60  Pac.  1050.  "The  acte  of  a 
de  facto  Judge  cannot  be  collaterally  attacked, 
and  this  right  to  the  office  Is  not  open  to 
question  except  in  a  direct  proceeding  brought 
by  the  state ;  and  this  Is  true  in  a  case  where 
the  officer  Is  incapable  of  holding  the  office." 
The  principles  which  control  these  decisions 
are  firmly  established;  they  may  be  said  to 
lie  close  to  tbe  fonndationa  of  law  and  order 
and  the  stoblllty  of  government.  It  la  clear 
that  James  A.  Conly  was  tbe  de  facto  Ju^e 
pro  tem.  of  the  dty  court  when  the  Judgment 
was  rendered,  and  it  follows  that  bis  acta  as 
sncb  Judge  cannot  be  attacked  in  this  col- 
lateral proceeding,  and  that  the  temporazy 
Injunction  was  properly  dissolved. 

The  Judgment  vrll]  be  afllrmed.  All  tlie 
JnsUces  concurring. 


(7SKIUL«M) 

PHARES  V.  GLEASON,  County  Treasnrer. 
(Supreme  Court  of  Kansas.   May  12,  1906.) 

Public  Lands— Pubchabe  of  Sohooi.  Lakds 

FBOH  State — Fobfeitubb. 

To  effect  a  forfeiture  of  a  purchase  of  school 
land  strict  compliance  with  the  requirements  of 
the  statute  is  necessary.  Where  the  return  of 
the  sheriff  upon  a  notice  of  default  in  paymoit 
tails  to  show  that  It  was  served  npon  "all  per- 
sona in  possession  of  the  lands,**  such  service 
is  fatally  defective,  and  a  forfeltore  cannot  bt 
predicated  thereon. 

(Syllabos  by  the  ConrL) 

Error  from  District  Conrt.  Trego  County; 
J.  fi.  Reeder,  Judge. 
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Appllcatloii  by  'William  Pbares  for  writ  of 
mandamus  to  L.  C.  GleaEwn,  coun^  treasur- 
er. From  an  order  denying  the  writ,  jdalnUff 
bringB  error.  Reversed. 

Herman  Long,  for  plaintiff  In  error.  W. 
K.  Snnm,  for  defendant  In  error. 

OBAVBS,  J.  This  was  an  application  to 
the  district  court  of  Trego  county  for  a  writ 
<tf  mandamus  to  compel  the  treasurer  of  that 
county  to  acc^  the  tender  of  paet  due  pur- 
chase money  on  school  lands  In  that  county, 
made  hy  the  plaintiffs  herein.  The  court 
granted  an  altonatlve  writ,  hut,  after  a  trial, 
set  It  aside  and  refused  any  relief.  The 
plaintiffs  excepted  and  bring  the  case  here 
tor  review. 

The  facts  briefly  stated  are  Oat  Isaac  Bow- 
ers purchased  the  land  and  assigned  his  cer- 
Uflcate  to  8.  8.  Phares  who  imt  Martin  J. 
Glares  in  possession  as  tenant;  and  removed 
to  Texas  with  his  family  where  he  died. 
Default  In  the  payment  of  principal  and  In- 
terest occurred  and  the  then  cotmly  cleA,  J. 
W.  Phares,  with  knowledge  that  8.  a  I^res 
was  dead.  Issued  a  notice  of  forfeiture  direct- 
ed to  blm,  and  delivered  the  same  to  the 
dieriff,  for  service,  the  dierlfl  made  return 
thereof  as  follows:  "Received  this  noUce 
this  10th  day  of  March,  1904,  and  served  the 
same  by  delivering  a  true  copy  ot  within 
notice  to  Martin  3.  Phares,  ^o  Is  In  the 
possession  of  said  land,  and  by  posting  a  true 
copy  of  said  notice  In  a  conspicuous  place  in 
the  office  of  the  county  clerk  of  Trego  county, 
Kansas,  this  2eth  day  of  March,  1904^  as  the 
witbln-named  8.  8.  Pbares  caniu>t  be  found 
In  my  county:  and  made  return  oi  this  notice 
to  the  county  clerk  of  the  county  and  state 
aforesaid  tiiis  2eih  day  of  March.  1904.  T.  D. 
Hlnshaw,  Bheriff."  The  plaintiffs  are  the 
heirs  of  8.  8.  Phares,  and,  as  soon  as  they 
heard  of  the  forfeiture  proceedings,  they 
tendered  the  amount  then  due  on  the  land, 
which  was  refused,  ^e  plalntUEs  had  and 
still  have  tiie  right  to  pay  up  all  principal 
and  Interest  mi  the  certificate  which  may  be 
due,  and  thereby  reinstate  the  contract  of 
purchase,  unless  barred  by  these  forfeiture 
proceedings. 

It  Is  claimed  that  service  ot  the  notice  was 
Insufficlfflit,  and  the  attempted  forfeiture 
thereA>re  void.  The  forfeiture  proceedings 
are  provided  In  section  6368,  Gen.  8t  1901, 
which  directs  how  notices  of  forfeiture  shall 
be  served,  using  the  following  language: 
"The  notice  .above  provided  for  [which  Is 
the  notice  of  forfeiture]  shall  be  sorved  by 
the  staerlfl  of  tiie  county  by  delivering  a  copy 
thereof  to  such  purchaser,  If  found  In  the 
county:  Also  to  all  persons  in  possession  of 
said  lands,  and  If  such  purchaser  cannot  be 
found,  and  no  person  Is  In  possession  of  said 
land,  then  by  posting  the  same  up  In  a  con- 
spicuous place  In  theofflcecMTthecounty  clerk." 
8tatutory  forfeiture  proceedings  must  be 
strictly  fbUowed.   Knott  v.  Tade,  68  Kan. 


94,  48  Paa  S61;  Furniture  Ga  r.  Spencer, 
68  Kan.  168,  62  Pac.  425;  True  v.  Brandt, 
(Kao.)  S3  Pae.  828.  In  this  case  the  return 
of  the  Bhoriff  does  not  show  that  he  served 
said  notice  upon  all  persons  In  possession  of 
the  land,  as  required  by  the  statnte.  This 
omission  Is  fatal  to  the  notice.  Mo  forfeiture 
was  effected.  This  attempt  to  forfeit  the 
rights  of  the  plaintiff  had  no  more  effect  than 
If  it  had  not  oocurred. 

The  Judgment  of  the  district  court  is  re- 
versed, with  dhrectton  to  issue  a  peremptory 
writ,  requiring  tiie  conn^  clerk  to  accept  the 
offer  of  tile  plaintiffs  and  to  make  such  fur- 
ther orders  In  the  case  as  may  be  necessary 
and  proper  to  carry  out  the  views  expressed 
In  this  opinion.  All  the  Justices  concurring. 


(74  Ku.  14l> 
SPBNCER  V.  SMITH,  County  Treasurer. 
(Supreme  Court  of  Kansas.  Jnne  9,  180&) 

1.  PcrBx.10  Lands  —  Sohool  Lud  —  Saix— 
Fait^ubs  to  Pat  Intbbest  and  Taxis— 

TlNDBB. 

A  purchaser  of  school  land,  who  has  failed 
to  pay  datereett  and  taxes  when  due,  but  whose 
rights  as  a  pnrcfaaser  have  not  been  forfeited, 
is  entitled  to  the  remedy  of  mandamus  to  com- 
pel the  county  trrasurer  to  accept  a  tender  ot 
money  to  meet  delinquoieles  of  interest  and 
taxes. 

2.  Saub  —  Gebtifioatb  of  Saije  — BiaHTS  or 

PXJBCnASEB. 

The  egnitable  Interest  in  school  land  a» 
quired  hj  a  purchaser  under  a  certificate  of 
Bale  is  not  lost  by  mere  abandonment. 

3.  S&UE— FOBTBITUBB  OW  RiOHTS. 

A  forfeiture  of  the  rights  of  a  purdiaaer  of 
school  land  is  based  on  the  written  notice  of 
default  issued  b;  the  county  clerk  and  the 
return  of  the  sheritC  showing  the  time  and  man- 
ner of  service  on  file  in  the  count?  clerk's 
office,  and  where  these  fail  to  show  legal  notice 
to  the  purchaser  there  is  no  forfeiture,  and  in 
a  proceeding  to  compel  the  treasurer  to  ac- 
cept the  money  tendered  by  a  purchaser  to  pay 
delinqaent  interest  and  taxes,  .oral  proof  offered 
to  show  that  the  notice  was  sufficient  in  fact, 
or  to  amend  the  retnm  of  service,  is  not  ad- 
missible. 

4.  Same— Unobqanized  Couhty. 

It  was  competent  for  the  officers  of  Trego 
connty  on  February  4,  1886,  to  sell  school  land 
situate  in  the  unorganized  county  of  Gove, 
which  was  then  atta^ed  to  Tngo  county  Cor 
judicial  purposes. 
(Syllabus  by  the  Court.) 

Mandamus  proceeding  by  George  K.  Spen- 
cer against  J.  E.  Smith,  as  county  treasurer 
of  Qove  connty.  Peremptory  writ  allowed. 

L.  C.  Tru^  for  plaintiff.  A.  D.  Ollkeson. 
B.  P.  HotchklsB,  and  Lee  Monro^  for  de- 
fendant. 

JOHNSTON,  a  J.  On  February  4,  1886, 
while  Gove  county  was  unorganized  and  at- 
tached to  Trego  county  for  Judicial  purposes, 
the  officers  of  Trego  county  sold  to  George  K. 
Spencer  a  half-section  of  school  land  at  $3 
per  acre.  He  paid  one-tenth  of  the  purchase 
price  in  cash  and  continued  to  pay  the  ac- 
cruing Interest  on  the  balance  until  Febru- 
ary, 1897,  when  he  made  default  No  other 
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payment  was  made  him,  nor  was  there  any 
offer  of  payment,  either  of  Interest  or  taxes 
until  SeptenMer,  1905,  when  he  proposed  to 
pa;  the  Interest  and  taxes  then  due,  hut  the 
county  treasurer  to  whom  tender  was  made 
declined  to  Inform  bim  of  the  amount  due  ac- 
cording to  the  records,  or  to  receive  paym^nt, 
upon  the  ground  that  Spencer's  contract 
rights  had  been  forfeited  and  the  land  eold 
to  another.  It  appears  that  In  1898  an  at- 
tempt was  made  to  forfeit  the  contract  rights 
of  Spencer.  Two  notices  of  forfeiture,  one 
for  each  of  the  quarter  sections  of  land  pur- 
chased by  Spencer,  were  Issued  by  tlie  county 
clerlt  of  Gove  county,  and  placed  In  the  hands 
of  the  sheriff  for  senrlce.  Within  15  days 
afterward  that  ofBcer  returned  each  notice 
with  an  Indorsement:  "Received  this  no- 
tice this  8th  day  of  January,  1898,  and  serred 
the  same  by  posting  a  cerUfled  copy  in  the 
county  clerk's  office,  as  the  within-named 
George  K.  Spencer  cannot  be  found  in  the 
comity.  January  13,  1898.  W.  B.  Terrlll, 
Sheriff."  An  Item  o(  fees  Is  appended  to 
each.  The  notices  and  returns  were  filed  In 
the  coun^  cleric's  office,  and,  in  pursuance  of 
these,  the  land  was  sold  to  a  third  party,  who 
purchased  with  such  notice  and  knowle^  of 
Spencer's  rights  as  the  public  records  Im- 
parted. Later  an  asdgnment  of  the  pup- 
cluiser*8  rights  was  made  to  Arthur  Stana- 
bnry,  who  has  since  paid  the  balance  of  the 
purchase  price,  and  has  received  a  patent 
from  the  state.  This  proceeding  is  brought 
by  Spencer  to  compel  the  county  treasurer  of 
GoTe  county  to  receive  payment  of  the  de- 
faulted interest  and  taxes,  upon  the  theory 
that  the  proceedings  to  forfeit  his  rights  In 
the  land  were  ineffectual  and  void. 

It  la  first  contended  that  mandamus  will 
not  lie  In  this  case,  and  that  if  the  plaintiff 
has  any  remedy  it  is  an  equitable  one  against 
Stansbury  who  holds  under  the  second  sale. 
If  there  has  heeh  no  forfeiture  of  plaintiff's 
rights,  it  was  the  official  du^  of  the  county 
treasurer  to  accept  the  money  tendered  by 
plaintiff,  and  the  performance  of  that  duty 
may  be  compelled  by  mandamus.  A  pur- 
chaser in  default  is  entitled  to  relieve  himself 
from  the  default  by  making  payment  and  per- 
fecting his  title  to  the  land  purchased.  Pay- 
ments can  only  be  made  to  the  county  treas- 
urer, and  the  plaintiff  Is  not  in  a  position  to 
protect  his  rights  nor  to  contest  with  others 
unless  the  tendered  payment  Is  received.  He 
has  no  other  adequate  remedy  as  against  the 
treasurer,  and  a  remedy  which  will  defeat  the 
right  to  mandamus  must  be  against  the  re- 
spondent, and  not  against  some  third  party. 
Williams  v.  Clayton.  6  Utah,  86,  21  Pac.  398; 
Palmer  v.  Stacy,  44  Iowa,  340;  19  A.  &  E. 
Eucycl.  of  L.  746.  The  fact  that  there  was 
another  claimant  for  the  land  Is  no  reason 
why  the  county  treasurer  should  have  refused 
to  accept  payment  instead  of  undertaking  to 
decide  between  the  rights  of  the  contending 
parties.  The  only  duty-of  the  county  treas- 
ure la  the  matter  was  to  accept  payment 


from  Spencer,  and  give  htm  a  receipt  for  the 
amounts  paid.  WUkle  v.  Howe,  27  Kan.  B18; 
Scott  V.  Schwab,  70  Kan.  306,  78  Pac.  443. 
It  is  further  contended  that  the  action  can- 
not be  maintained  because  the  plaintiff's 
rights  have  been  lost  by  abandonment.  Even 
if  it  were  conceded  that  an  Interest  In  real 
estate  could  be  divested  by  abandonment, 
there  Is  no  room  for  that  contention.  The 
genera]  rule  Is  that  a  title  to  land  cannot  be 
so  lost  Barrett  v.  Coal  Co.,  70  Kan.  649,  79 
Pac.  150.  Whatever  the  general  rule  may  be 
as  to  the  loss  of  an  equitable  interest  under  a 
contract  of  purchase  by  abandonm^t,  the 
policy  of  the  state  In  respect  to  the  disposi- 
tion of  school  land  is  against  that  theory. 
The  statute  which  expresses  the  state's  policy 
provides  that  a  purchaser  of  school  land  who 
is  in  default  may  pay  the  delinquent  interest 
and  taxes,  and  this  without  limitation  as  to 
the  time  of  default  or  the  circumstance  of 
possession.  Laws  1903,  p.  723,  c  477.  The 
privilege  accorded  by  statute  cannot  be  de- 
nied by  the  county  treasurer,  and  the  right 
of  redemption  remains  in  the  purchaser  until 
his  rights  are  forfeited  as  the  statute  pro- 
vides. Even  after  the  notice  of  forfeiture  Is 
given  the  purchaser  still  has  60  days  with- 
in which  to  make  payment  of  the  delinquency, 
and  may  thus  prevent  a  forfeiture.  Gen.  St 
1901,  i  6356.  Was  there  a  forfeiture  of  plain- 
tiff's rights?  That  must  be  determined  from 
the  notice  Issued  and  the  return  of  service. 
The  returns  show  fatal  defects.  No  personal 
service  was  made,  and  the  essentials  to  a  con- 
structive service  do  not  legally  appear.  No- 
tice can  only  be  glvai  by  posting  where  tba 
purchaser  cannot  he  found  and  no  one  Is  in 
possession  of  the  land.  The  returns  of  tin 
sheriff  show  that  Spencer  could  not  be  found 
in  the  county ;  hut  they  do  not  show  that  no 
one  was  in  possession  of  the  land.  Tlie  re- 
turns further  fall  to  show  that  the  notices 
put  up  In  the  county  clerk's  office  were  posted 
In  a  conspicuous  place.  The  failure  to  ob- 
serve these  requirements  defeats  the  attempt 
ed  forfeiture.  Knott  v.  Tade,  58  Kan.  94, 
48  Pac.  561;  Furniture  Co.  v.  Spencer,  59 
Kan.  168,  52  Pac  425 ;  True  v.  Brandt  (Kan.) 
83  Pac  826;  Phares  v.  Gleas(Hi  (Kan.) 
85  Pac  572.  To  avoid  the  effect  of  these 
omissions  the  respondent  prvgoeea  to  show 
that  no  one  was  lu  possession  of  the 
land,  and  also  that  the  notices  were  posted 
in  a  conspicuous  place  In  the  county  clerk's 
office.  The  testimony  Is  not  admissible.  The 
basis  of  a  forfeiture  is  the  notice  and  return 
of  service.  It  rests  upon  written  evidence 
of  official  action,  and  is  not  left  to  the  un- 
certain recollection  of  officers  who  may  be 
asked  eight  years  afterward  what  steps  to- 
ward a  forfeiture  were  In  fact  taken.  Ajb  was 
said  In  Knott  v.  Tade,  supra,  jurisdiction 
must  affirmatively  appear,  and  "the  notice 
and  return  are  Jurisdictional."  These  are 
to  be  found  in  the  county  clerk's  office,  and 
to  them  any  Interested  party  may  look  to  de- 
termine the  status  ot  the  land.   An  ezaml- 
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natSon  of  tbe  notices  Isnwd  Id  tlili  caie,  and 
the  returns  of  eeirlce  made  thereon,  would 
have  disclosed  to  the  purchaser  as  well  as 
to  tbe  ofBcers  or  a  proposed  purchaser,  that 
the  proceedings  were  iDvalld.  The  jnrlsdlc- 
tlou  cannot  be  supplied  by  oral  proof  or  an 
attempt  In  this  pioceedlug  to,  amend  tbe  re- 
turns made  In  the  forfeiture  proceedluga. 

There  Is  a  final  ccNQtectlon  that  tbe  sale 
to  plaintiff  In  1836  was  Inralid,  for  the  rea- 
son tbat  the  land  was  situated  In  Qotb,  then 
an  unorganized  county,  while  It  was  sold  by 
the  officers  of  Trego  county.  In  the. statu- 
tory provision  relating  to  the  sale  of  school 
lands  there  is  no  Intimation  of  a  res«ryatlon 
of  the  school  lauds  situate  in  unorganized 
counties.  It  is  expressly  provided  that  all 
sdMiol  lands  witbin  tbe  state  may  be  sold  In 
the  manner  therein  stated.  Laws  1876,  p. 
280,  c  122,  art  14,  8  1.  By  tbe  attachment 
of  Gove  to  Tr^  county  the  former  became 
a  municipal  township  of  the  latter,  with 
township  officers  and  all  things  pertaining  to 
the  rights  and  privileges  of  a  township,  and 
subject  to  the  same  regulations  and  liabil- 
ities, as  other  townships  of  toe  county.  Some 
KHi^tonB  are  named  in  the  act,  but  none 
of  them  relate  to  the  sale  of  school  lands. 
Laws  1S73,  p.  154,  c.  72.  8  31.  The  proceed- 
li^  to  Initiate  a'sale  of  school  laud  is  placed 
upon  the  householders  of  the  township  In 
which  tbe  land  is  situated.  Since  the  un- 
organized county  becomes  a  township  of  the 
wganlzed  county  to  which  It  is  attached, 
the  provisions  for  ioltlatlng  and  carrying  out 
a  sale  of  school  land  appear  to  be  appropriate 
to  an  unorganized  county.  This  appears  to 
have  been  tbe  legislative  interpretation,  as 
the  Legislature  of  1S86  amended  the  school 
taw,  adding  a  provision  tbat  school  lands 
lying  in  an  unorganized  county  should  not 
thereafter  be  subject  to  sale  until  three  years 
aftw  the  county  shall  have  been  organized. 
Laws  1886.  p.  198,  c  150,  8  1-  This  act  In- 
dicates a  change  of  policy  on  the  part  of  the 
state  with  reference  to  the  sale  of  school 
lands  In  unorganized  counties,  and  proceeds 
on  the  theory  that  theretofore  they  were  sub- 
ject to  sale  the  same  as  in  the  organized  coun- 
ties of  the  state.  Some  other  questions  have 
been  argued  by  counsel;  but  the  decision 
reached  renders  them  immaterial  to  this  con- 
sideration. 

The  peremptory  writ  will  be  allowed.  All 
the  Justices  concurring. 


C78  Kan.  «9)   

In  re  BURXETTH 
^prtme  Court  of  Kansas.  May  12, 1906.) 

1.  ATrOBNKY—DlBBABMENT-— PaOCEDURE. 

Under  the  statutes  o£  thia  state  the  remedy 
of  disbarment  in  a  gpeoifll  proceeding  to  deprive 
tbe  accased  of  the  power  to  abuse  the  office  of 
sttoniey  and  couDsellor  at  law.  It  is  not  a 
criminal  proceedinff,  but  its  gravity  suggests 
caution  and  strictness.  The  speofal  statute  reg- 
ulating It  most  be  followed  so  far  as  the  steps 
to  tie  taken  are  prescribed.  Otherwise  It  Is 


to  be  conducted  In  general  barmony  With  tbe 
practice  of  the  courts  In  civil  cases. 

[Ski.  Note. — For  cases  In  point,  see  vol.  6, 
Cent  Dig.  Attorney  and  Client,  f  48.] 

2.  CouBTs— SnpaEMi;  Coubt— OaioinAi.  Jnais- 
DicrroN. 

Under  the  Constitution  of  this  state,  the 
original  jurisdiction  of  tbe  Supreme  Court  is 
contined  to  proceedings  In  quo  warranto,  man- 
damus, and  habeas  corpus;  and,  even  in  these 
matters,  some  special  reason  must  exist  for  In- 
voicing its  powers,  or  parties  will  be  relegated' 
to  courts  of  general  jurisdiction  for  relief. 
S.  Save— Appellate  JDSiSDlcnoif. 

Under  the  Constitution  of  this  state,  tbe 
appelate  Jurisdiction  of  the  Supreme  Court  is 
limited  to  expounding  tbe  law  and  correcting 
errors  appearing  on  the  record  in  the  proceedings 
of  Inferior  courts,  whether  such  proceedings  Be 
presented  for  review  by  proceedings  in  error  or 
by  appeal. 

4.  Sams. 

It  is  beyond  tbe  power  of  the  Legislature 
to  enlarge  the  scope  of  the  original  jurisdiction 
of  this  court,  either  directly  by  authorizlag  the 
primary  consideration  of  cases  other  than  those 
specifieid  in  the  Constitution,  or  indirectly  by 
including  sudi  cases  within  its  review  power 
on  appeal. 

5.  Saug, 

The  jurisdiction  to  consider  eanses  de  nonk 
on  appeal,  and  to  decide  them  on  tbe  law  and 
tbe  evidence  according 'to,  the  right  of  the  case, 
independent  of  the  rulings  and  judgment  of  the 
lower  court.  Is  original  and  not  appellate. 

6.  COHSTITUTIOKAL     LaW  —  StATUTBS  —  COH- 
STBUCTIOS  IN  FaVOB  OF  VaLIDITT. 

If  a  statute  be  open  or  two  Interpretations, 
under  one  of  which  It  would  be  constitutional 
and  under  the  other  unconstitutional,  the  court 
will  adopt  the  meaning  consonant  with  validity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law.  f  4S.] 

7.  Attobnet  and  Client— Disbarment  Pbo- 
oeedinob— afpeair-^pbial  de  novo. 

The  statute  relating  to  appeals  in  disbar- 
ment cases,  which  provides  that  all  the  orig* 
inal  papers  ti^ether  with  a  transcript  of  the 
dodcet  entries,  shall  be  transferred  to  this  court 
to  be  finally  considered  and  acted  npon,-  being 
ambiguous.  Is  held  not  to  anthorize  a  tritu 
de  novo,  but  to  create  a  special  method  for 
bringing  such  causes  to  this  conrt  tor  cMmsideni- 
ti<Hi  according  to  its  omstltuttonal  appeilatt 
jurisdiction.  . 

8.  Saub— Remand— Pbocedcbe. 

After  a  judgment  of  this  court.  In  a  dls> 
barment  appeal,  remanding  tbe  cause  to  tHe  di^ 
trict  court  for  trial,  it  is  not  essential  to  juris- 
diction- that  the  acxusatlQn  be  refiled  in  the  dis^ 
trict  court. 

9.  Same— Tbanbfee  of  Accusation. 

In  such  a  case,  the  omissioD  of  this  court 
to  mabe  a  specific  order  relating  to  the  trans- 
fer of  the  accusation  to  the  district  court,  and 
its  custody  pending  tbe  proceedings  there,  does 
not  deprive  the  district  court  of  jurisdiction, 
and,  if  the  accusation  actually  be  present  there 
and  accessible  to  the  court  and  to  the  accused 
during  the  trial,  he  sustains  no  Injury  of  which 
he  can  complain. 

10.  Witnesses  —  Attobnet  and  Client— 
Pbivileqed  Communications. 

After  a  party  to  a  cause  baa  voluntarily 
solicited  and  procured  the  reading  of  his  an- 
filed  pleading  by  a  nonprofessional  stranger, 
has  published  its  contents  in  a  newspaper  in- 
terview, and  has  spread  the  sulistance  of  It 
upon  the  record  of  a  court  of  general  jurisdic- 
tion in  a  pleading  filed  against  the  attorney 
who  as<!iated  In  preparing  It,  the  privileged 
character  of  the  document  is  waived ;  it  then  be- 
comes eommoB  public  property,  the  attozsey  Is 
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released  from  the  confidential  relation  he  bore 
to  it  before  Its  publication,  and  his  prodaction 
of  a  copy  of  it  for  use  as  evidence,  in  a  sul»e- 
quent  proceeding  broogbt  against  the  party,  is 
not  a  breach  of  privilege. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.  Witnesses,  §  782.] 

11.  AtTOBNET  —  DlSBABUEItT    PEOOEEDINQS  — 

Faitubb  to  Testify. 

The  failnre  of  the  accused,  in  a  disbar- 
ment proceeding,  to  give  testimony  either  in 
denial  or  explanation  of  incriminating  facts, 
may  be  considered  by  the  court  in  weighing  the 
evidence  of  hie  guilt 

(SyUabas  by  the  GourL) 

Appeal  from  District  Court,  Sumner  Oonn- 
ty;  P.  B.  Gillett,  Judge. 

In  the  matter  of  the  disbarment  of  Cleo  D. 
Bumette.  From  judgment  of  disbarment, 
defendant  Bnrnette  appeals.  Affirmed. 

J.  8.  Dey,  J.  A.  Bumette,  and  W.  W. 
Schwlnn,  for  appellant  Hackney  &  Laf- 
ferty,  Jaa.  Lawrence  and  Waggener,  Doster 
&  Orr,  for  appellee. 

BURGH,  J.  On  September  2,  1903,  the 
district  court  of  Sumner  connty  raidered  a 
Judgment  revoking  the  license  of  Cleo  D.  Bur- 
nette  to  practice  as  an  attorney  and  coun- 
sellor at  law.  From  that  judgment  an  ap- 
peal was  taken  to  this  court  under  the  pro- 
TialoDS  of  section  403.  Gen.  St  1901,  which 
reads  as  follows:  "In  case  of  a  removal  or 
suspension  being  ordered  by  a  district  court, 
an  appeal  therefrom  Ilea  to  the  Supreme 
Court  onA  all  the  original  papers,  together 
with  a  transcript  of  the  docket  entries,  shall 
thereupon  he  transferred  to  the  Suprane 
Court,  to  be  there  considered  and  finally  act- 
ed upon.  A  judgment  of  acquittal  in  the  dis- 
trict court  18  final."  When  the  appeal  was 
beard  it  was  argued  that  the  judgment  was 
erroneous,  because  the  accusatton  had  been 
Terifled  upon  Information  and  belief  only, 
and  because,  after  appellant  had  failed  to 
answer,  the  court,  acting  nnder  section  402, 
Gen.  St  1801,  rendered  such  j^idgment  as 
the  case  required  without  bearing  evidence. 
Upon  consultation  it  was  imderatood  that  a 
majority  of  the  court  believed  that  the  Judg- 
ment Miould  be  reversed,  because  it  had  been 
rendered  without  evld«u!e  In  support  of  the 
accusation.  A  minority  also  thought  the 
accusation  to  be  Insoffldently  verified.  There- 
fore an  order  was  made  remanding  the  cause 
to  the  district  court,  with  instructions  to  set 
aside  its  judgment  and  to  proceed  with  a 
hearing  upon  the  accusation.  Various  mem- 
bers of  the  court  expressed  their  views,  from 
which  it  appears  that,  while  the  order  of  re- 
versal was  agreed  to  1^  a  majority,  neither 
ground  of  reversal  was  sustained,  and  the 
judgmfflit  of  the  district  court  should  have 
been  affirmed.  In  re  Bnrnette,  70  Ean.  229, 
78  Pac.  44a  This  fact  was  not  noted  until 
the  order  of  reversal  had  gone  into  effect 
Upon  the  return  of  the  cause  to  the  district 
court  a  trial  was  had,  and  a  judgment  of  dts- 
barment  was  again  entered,  from  which  the 
present  appeal  was  taken. 


The  defendant  now  claims  this  court  had 
no  power  to  r^and  the  cause ;  that  the  ap- 
peal is  for  the  pnipose  of  a  hearing  de  novo; 
that  the  object  of  filing  all  original  papers 
and  a  transcript  of  the  docket  entries  In  this 
court  la  that  a  trial  de  novo  may  be  bad; 
that,  when  the  original  papers  are  transfer- 
red to  this  court,  they  are  to  be  considered 
Independently  of  the  Judgment  of  the  dis- 
trict court ;  and  that  a  final  Judgment  must 
be  rendered  upon  them  here.  In  this  state 
remedies  in  courts  of  Justice  are  divided 
into  two  classes,  actions  and  special  proceed- 
ings. An  "action"  Is  an  ordinary  proceeding 
by  which  a  party  prosecutes  another  for  the 
enforcement  or  protection  of  a  right  the  re- 
dress or  prevenUon  of  a  wrong,  or  the  pun- 
ishment of  a  public  offensa  There  are,  two 
kinds  of  actions,  civil  and  criminal.  A  "crim- 
inal action"  Is  one  prosecuted  by  the  state 
as  a  party  against  a  person  charged  with  a 
public  oflfense  for  the  punishment  thereof. 
Every  other  action  is  a  civil  action.  Bv«y 
remedy  other  than  an  action  is  a  special  pro- 
ceeding. Gen.  St  1901,  S§  4431-4436,  IncL 
A  disbarment  inticeediDg  is  not  prosecuted  by 
the  stote  as  a  party.  Many  causes  for  dls- 
barmcait  are  not  denounced  as  crimes  at  alL 
Acts  amounting  to  offenses  under  the  crimes 
act  which  constitute  causes  for  disbarment 
are  such  only  because  they  disclose  a  dis- 
qnallficatlon  to  exercise  the  rights,  privileges, 
and  powers  of  an  attorn^  and  counsellor  at 
taw.  Proceedings  to  disbar  an  attorney  on 
account  of  criminal  conduct  connected  with 
the  practice  of  his  profession  are  wholly  in- 
dependent of  any  prosecution  for  crime.  The 
proceeding  to  disbar  Is  not  for  the  punlsh- 
mmt  of  the  derelict  attorney,  bnt  for  the 
pitotection  of  the  courts,  the  legal  profession, 
and  the  administration  of  justice  generally. 
The  purpose  Is  not  to  enforce  a  forfeiture 
against  the  defendant  in  the  sense  of  an 
amerc«nent,  or  to  visit  any  kind  of  retribu- 
tion uiion  blm,  bnt  to  deprive  him  of  tbe  pow- 
er and  oKwrtunlty  to  abuse  an  office.  In  all 
free  governments  crimes  must  b&  defined  by 
tbe  legislative  power  so  that  nothing  is  1^ 
to  the  courts  but  to  intor^t  and  administer 
Its  wUL  But  every  court  has  the  right  to 
purge  its  roll  of  persons  guilty  of  miscon- 
duct whether  tbe  acta  done  have  been  pro- 
scribed in  advance  or  not  It  Is  true,  as 
stated  In  Peyton's  Appeal,  12  Kan.  398,  that 
tbe  public  is  benefited  by  the  disbarmrat  of  a 
disreputable  lawy<f ,  that  It  Involves  him  in 
disgrace,  and  that  It  takes  away  from  him 
the  means  of  gaining  a  IlTellhood.  Tbe  grav- 
ity of  the  matter  su^ests  caution  and  strict- 
ness. But  it  contravenes  the  express  classi- 
fication of  the  statute,  is  destructive  of  scien- 
tific accuracy,  and  leads  to  confusion  to  call 
the  proceeding  crlmhial.  This  confusltm  Is 
nowise  clarified  1^  using  the  hybrid  expres> 
slon  "quasi-criminal."  It  Involves  an  andent 
fallacy  to  give  a  thing  a  name,  and  then  at- 
tempt to  prove  its  attributes  by  that  name. 
Tbe  learned  Judge  who  pr^^^  at  tbe  last 
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trial  was,  no  doubt,  misled  by  the  Bometlme 
description  of  the  proceeding  as  criminal. 
He  excluded  Important  depositions  taken 
against  ttie  defendant,  holding  that  the  accus- 
ed had  the  right  to  meet  the  witnesses  face 
to  face.  Such  is  not  the  law  (4  Cyc.  915),  and 
the  circumstance  Illustrates  the  great  danger 
lurking  in  the  unnecessary  employment  of 
unauthorized  terms.  It  Is  sufficient  to  Say, 
with  the  L^filature,  that  the  remedy  of  dis- 
barment Is  a  special  proceeding.  The  special 
statute  regulating  the  matter  must  be  ob- 
served so  far  as  the  steps  to  be  taken  hare 
been  prescribed.  Otherwise  the  proceeding 
must  be  conducted  In  general  harmony  with 
the  practice  of  the  courts  In  civil  matters. 
Thus,  notwithstanding  the  statute  requires 
the  evidence  to  be  reduced  to  writing,  filed, 
and  preeerred,  and  all  original  papers,  to- 
gether with  a  transcript  of  the  docket  en- 
trles,  to  be  flled  In  this  court  upon  appeal, 
testimony  not  Incorporated  In  a  bill  of  ex- 
ceptions or  case  made  allowed  and  settled 
by  the  Judge  will  not  be  considered  here.  In 
re  Norrls.  60  Kan.  649,  57  Pac.  528. 

In  this  state,  except  in  certain  specified  mat- 
ters, the  Suprone  Court  is  a  court  of  error 
and  review.  In  criminal  cases  it  may  re- 
verae,  affirm,  or  modify  tiie  Judgment  appeal- 
ed from,  or  may  order  a  new  trIaL  In  civil 
eases  it  may  affirm,  reverse,  vacate,  modl^, 
or  grant  new  trials,  and,  If  the  facts  be  found 
or  agreed  to,  may  designate  the  character  of 
Judgment  to  be  entered.  But  In  all  appel- 
late cases  the  Supreme  Court  considers  the 
conduct  of  the  lower  court  Error  must  be 
asa^ed  aa  Inhering  in  the  rulings,  orders, 
and  Judgments  appealed  from.  The  Supreme 
Otmrt  decides  tiie  qneatlons  thus  presented  as 
they  arise  upon  the  record,  and  Issues  Its 
mandate  to  the  tribunal  from  which  the  ap- 
peal was  taken  to  carry  the  Judgment  ren- 
dered Into  execntlcHL  Such  being  the  general 
cbaracter  of  appellate  procedure  In  this  state, 
a  trial  de  novo  here  would  be  an  anomaly 
and  can  take  place  only  under  the  compulsion 
«C  some  sovereign  command.  Elsewhere  It 
Is  held  that  trials  de  novo  cto  be  had  in  ap- 
pellate courts  only  1^  virtue  of  express  au- 
thority, and  statutes  to  that  eflFect  are  to  be 
strictly  construed.  3  Cyc  260.  It  Is  doubt- 
ful If  the  dlsbarmrait  statute  of  this  state  Is 
of  the  peremptory  kind  required.  The  use  of 
the  word  "appeal**  does  not  alone  import  a 
trial  de  novo.  The  old  civil  law  signiflcatlon 
no  longer  obtains,  and  the  term  not  merely 
Includes,  but  is  commonly  used  to  designate, 
a  review  of  the  proceedings  of  an  Inferior 
court  brought  up  as  by  writ  of  error.  Styles 
T.  Tyler,  64  Conn.  432.  458,  30  Atl.  165 ;  Dutch- 
er  V.  Culver,  23  Minn.  415,  420;  Lyles  v. 
Barnes,  40  Miss.  608;  State  of  Florida  v.  King, 

20  Fla.  899;  In  re  Jessup,  81  Cal.  408,  465, 

21  Pac.  976,  22  Pac.  742,  1028,  6  L.  K.  A, 
694.  That  the  "appellate"  Jurisdiction  of  this 
court,  under  the  Constitution.  Includes  pro- 
ceedings in  error,  no  one  will  deny.  The 
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limitation  of  final  consideration  and  action  to 
original  papers,  which  do  not  include  evidence 
(In  re  Norris,  60  Kaa  649,  57  Pac.  528), 
and  a  transcript  of  the  docket  entries,  might 
be  taken  to  indicate  that  the  facts  are  not 
to  be  reinvestigated  at  all,  rather  than  that 
they  shall  t>e  tried  anew  i  and  the  entire  stat- 
ute lacks  the  certainty  and  the  mandatory 
quality  necessary  to  engraft  this  alien  prac- 
tice upon  our  appellate  procedure. 

Appellant  Cites  the  case  of  State  v.  Mosber 
(Iowa)  103  N.  W.  105,  In  support  of  his  conten- 
tion. The  Iowa  statute  relating  to  appeals  In 
disbarment  cases  reads  like  our  own,  and  in  the 
opinion  It  is  said:  "Under  Code,  {  329,  In 
Intlon  to  the  revocation  of  the  license  of  an 
attorney,  and  providing  that  all  the  origi- 
nal papers,  with  a  transcript  of  the  record, 
shall  be  transferred  to  the  Supreme  Court 
on  appeal,  to  be  there  considered,  the  Su- 
preme Court  is  to  consider  the  case  de  novo." 
Contrary  to  the  law  of  Kansas,  the  practice 
of  trying  certain  cases  de  novo  In  the  Su- 
preme Court  Is  an  established  feature  of  the 
Judicial  system  of  Iowa.  In  the  opinion  cited 
the  question  at  issue  Is  not  discussed  at  all, 
and  the  decision  Is  rested  upon  the  case  of 
In  re  Crum,  7  N.  D.  816,  75  N.  W.  257,  which 
was  disposed  of  under  a  statute  obliging  the 
Supreme  Court  to  try  and  determine  disbar- 
ment appeals  as  the  law  and  the  evidence 
might  warrant.  Therefore  State  v.  Mosher 
Is  not  of  controlling  authority.  The  stat- 
ute being  ambiguous,  it  must  be  Interpreted 
in  a  manner  to  uphold  it  If  possible.  If  it 
were  given  the  meaning  recognized  by  the 
Iowa  court.  It  would  be  unconstitutional  and 
ther^re  void. 

The  Jurisdiction  to  consider  and  dedde 
causes  de  novo  is  In  Its  essence  original.  The 
manner  In  which  a  case  reaches  the  higher 
court  Is  not  the  test  Jurisdiction  being  thB 
power  to  hear  and  determine,  the  nature  ot 
the  functions  to  be  exercised  cmitrols,  wheth- 
er they  are  brought  into  activity  by  primary 
process  or  by  removal  from  an  inferior  tri- 
bunal. Upon  a  trial  de  novo  the  power  of  an 
a^>^late  court  in  dealing  with  the  plead- 
ings and  the  evidence,  in  the  application  of 
the  law  and  In  tite  rendition  of  Judgment  ac- 
cording to  the  rl^t  of  the  case,  all  indepen- 
dent of  the  action  of  the  lower  court,  is 
no  different  from  what  It  would  be  if  the 
ease  were  begun  there  originally,  and  hence 
is  not  "appellate,"  within  the  meaning  of 
laws  creating  Jurisdiction.  Lacy  v.  Williams, 
27  Mo.  280;  Co.  of  St.  Louis  v.  Sparks,  11 
Mo.  203;  Ex  parte  Henderson,  6  Fla.  279; 
State  ex  rel.  v.  Vann,  19  Fla.  29.  The  Con- 
stitution of  this  state  provides:  "The  Ju- 
dicial power  of  this  state  shall  be  v^ted  In 
a  Supreme  Court,  district  courts,  probate 
courts.  Justices  of  the  peace,  and  such  othee 
courts.  Inferior  to  the  Supreme  Court,  as 
may  be  provided  by  law.  The  Supreme  Court 
shall  have  original  Jurisdiction  In  proceeding 
In  quo  warranto,  mandamus,  and  habeas  cor- 
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pna;  and  such  appellate  Jarlsdictlon  as  may 
be  provided  by  law."  The  distinction  be- 
tween original  and  appellate  jurisdiction  is 
here  clearly  drawn.  The  Supreme  Court,  as 
the  head  of  the  Judicial  system,  was  not  made 
the  forum  for  general  litigation.  The  pro- 
tection and  enforcement  of  rights,  the  pre- 
vention and  redress  of  injuries,  and  the  pun- 
ishment of  crimes  are  committed  to  district 
and  Inferior  courts  of  general  jurisdiction, 
where  all  ordinary  actions  are  to  be  In- 
itiated and  determined.  A  few  matters  of 
great  public  importance  and  certain  depreda- 
tions upon  personal  liberty  are  cognizable, 
In  the  first  Instance,  by  the  Supreme  Court 
through  proceedings  in  quo  warranto,  manda- 
mus, and  habeas  corpus.  But,  even  In  such 
cases,  some  special  reason  must  exist  for  In- 
voklng  its  imwers,  or  parties  will  be  relegat- 
ed to  a  court  of  general  jurisdiction  for  re- 
lief. State  T.  Breese,  15  Kan.  123;  Evans 
T.  Thomas,  32  Kan.  469,  476,  4  Pac.  833; 
Supreme  Lodge  v.  Carey,  57  Kan.  655,  47 
Paa  621;  People  v.  City  of  Chicago,  193 
III.  507,  62  N.  E.  179,  58  L.  R.  A.  833;  Peo- 
ple T.  Board  of  Trade,  193  111.  677,  82  N.  B. 
19G,  and  cases  cited  In  these  opinions.  It 
would  be  entirely  Impossible  for  a  single 
Supreme  Court  to  hear  and  decide  con- 
troversies generally,  arising  within  the 
state,  upon  their  merits,  and  If  any  consider- 
able number  of  them  were  to  be  heard  anew 
little  opportunity  would  remain  for  the  per- 
formance of  the  true  functions  of  an  appel- 
late court  Therefore  the  Constitution  estab- 
lishes a  clafislfleatlon  of  Its  own,  and  in  all 
except  the  extraordinary  matters  referred 
to  the  power  of  the  Supreme  Court  Is  limit- 
ed to  expounding  the  law  and  supervising 
the  conduct  of  inferior  tribunals,  by  correct- 
ing errors  in  the  decisions  which  thqy  may 
promulgate.  It  Is  beyond  the  power  of  the 
Legislature  to  enlarge  the  scope  of  the  origi- 
nal jurisdiction  to  which  this  court  Is  con- 
fined, either  directly  by  authorizing  the  pri- 
mary considerations  of  causesother  than  those 
specified  In  the  Constitution,  or  indirectly 
by  Including  such  cases  within  its  review 
power  on  appeal.  "This  court  Is  created  by 
the  Constitution,  and  the  outlines  of  its  juris- 
diction established  by  that  instrument  It 
has  orlgiunl  jurisdiction  In  three  specific 
Classes  of  cases,  which  It  possesses  independ- 
ent of  any  legislation,  and  such  appellate 
jurisdiction  as  may  be  provided  by  law.  The 
Jurisdiction  of  the  court,  under  this  last 
provision,  Is  wholly  dependent  upon  the  will 
of  the  Legislature.  It  may  be  enlarged  or 
restricted,  as  the  Legislature  shall  prescribe, 
but  In  all  its  acts  the  L^islature  is  still 
under  the  restriction  that  the  jurisdiction 
conferred  must  be  appellate,  not  original." 
Auditor  of  State  v.  Atchison,  T,  &  S.  F.  R. 
Co.,  6  KflB.  500,  504,  7  Am.  Rep.  575.  See. 
also,  State  ex  rel.  v.  Wilson,  30  Kan.  661, 
2  Pac.  828. 

In  the  case  of  Klein  v.  Valerius,  87  Wis. 
64,  57  N.  W.  1112,  22  L.  R.  A.  609,  It  was 
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held  that,  since  the  jurisdiction  of  the  Sti- 
pmne  Court  of  Wisconsin,  under  the  Con- 
stitution of  that  state,  was  appellate  only,, 
except  in  specified  cases,  a  statute  attempt- 
ing to  make  It  the  duty  of  the  court  to  ex- 
amine and  review  the  evidence  preserved  by 
bill  of  exceptions,  and  give  judgment  ac- 
cording to  the  right  of  the  case  regardless  of 
the*  decision  by  the  court  below,  upon  ques- 
tions of  fact  as  well  as  of  law,  was  uncon- 
stitutional and  Told.  "It  is  suggested,  how- 
ever, that  the  recent  amendment  to  sectiou 
3070,  Kev.  St.  1878,  by  section  2,  c.  242,  p. 
299,  Laws  1893,  makes  it  the  duty  of  this  court 
to  review  'all  questions  of  law  or  fact  pre- 
sented by  the  record  upon  snch  appeal  or 
writ  of  error'  and  'to  examine  and  review 
the  evidence  when  the  same  is  preserved  by 
a  bill  of  exceptions,  and  give  judgment  ac- 
cording to  the  right  of  the  cause,  regardless 
of  the  decision  upon  questions  of  fact  or 
law  made  by  the  conrt  below,  according  to 
law  and  equity.*  •  •  •  Undoubtedly, 
within  certain  limits,  the  Legislature  has 
power  to  regulate  the  practice  of  this  court, 
but  It  must  be  remembered  that  this  court 
as  well  as  the  Legislature,  gets  its  judicial 
power  and  jurisdiction  directly  from  the  Con- 
stitution. That  instrument  declares:  "The 
judicial  power  of  this  state,  both  as  to  mat- 
ters of  law  and  equity,  shall  be  vested  in  a 
Supreme  Court  circuit  courts,  courts  of  pro- 
bate, and  In  justices  of  the  peace.'  Section  2, 
art.  7.  It  moreover,  declares  that  'the  Su- 
preme Court  except  In  cases  otherwise  pro- 
vided In  this  Constitution,  shall  have  ap- 
pellate jurisdiction  only,  which  shall  be  co- 
extensive with  the  state;  but  in  no  case  re- 
moved to  the  Supreme  Court  shall  a  trial 
by  jury  be  allowed.'  Section  3,  art  7.  The 
case  at  bar  Is  not  one  of  those  otherwise  pro- 
vided for  In  the  Constitution,  and  hence  Is 
not  within  the  exception  mentioned,  •  •  • 
It  may  be  added  that  much  less  can  the  Leg- 
islature take  anything  from  the  original  ju- 
risdiction of  the  circuit  court  and  give  the 
same  to  this  court  in  cases  in  which  it  has 
only  appellate  jurisdiction.  We  must  hold 
that,  in  so  far  as  section  2,  c.  242,  p.  299,. 
Laws  1803,  has  attempted  to  give  this  court 
original  jurisdiction  in  cases  In  which,  un- 
der the  Constitution,  it  only  has  appellate 
jurisdiction,  the  same  Is  null  and  void." 

In  Florida,  the  Constitution  conferred  Ju- 
risdiction in  civil  actions  at  law  upon  justices 
of  the  peace.  If  the  amount  or  value  involved 
should  not  exceed  $100.  It  also  gave  the 
circuit  court  original  jurisdiction  If  the 
amount  or  value  in  controversy  should  exceed 
$100,  and  final  appellate  jurisdiction  in  cases 
coming  from  justices'  courts  In  which  the 
amount  or  value  should  be  ?25  or  upward. 
The  Legislature  passed  an  act  providing  that 
when  an  ajipoal  should  be  perfected,  the 
justice  should  transmit  to  the  clerk  of  the 
circuit  court  a  certified  copy  of  all  the  en- 
tries In  bis  docket  and  ail  papers  filed  In  the 
case,  and  providing  that:  "Thereupon  the 
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Bald  anwllate  court  shall  proceed  to  bear  the 
Mid  eatiae.  and  may  allow  such  amendmeDts 
therein  as  may  be  Just,  and  render  sncfa  jn<^- 
ment  as  may  be  conformable  to  law  and  the 
justice  of  the  ease.  The  trial  shall  be  by 
Jnry,  If  demanded  by  either  party."  A  Bub- 
aeqnent  statute  provided  that  "all  appeals 
taken  from  a  Judgment  of  any  Justice  of  the 
peace  shall  be  tried  de  noTo."  The  Supreme 
Court  held  these  acta  to  be  unconstitutional, 
as  attempting  to  confer  original  Jurisdiction 
on  the  circuit  court,  saving  them,  however, 
to  "the  extent  that  they  provided  a  method 
of  bringing  up  cases  for  review  on  error  ac- 
cording to  the  proper  appellate  Jurlsdictlou 
of  the  circuit  court.  In  the  opinion  It  Is 
said:  "'Appellate'  pertains  to  the  Judicial 
review  of  adjudlcntions.  'Appellate  Jurisdic- 
tion' Is  the  power  to  take  cognizance  of  and 
review  proceedings  had  In  an  Inferior  court, 
Irrespective  of  the  manner  In  which  they  are 
brought  up,  whether  by  appeal,  or  by  writ 
of  error.  *  *  *  The  case  of  Ex  parte 
Henderson,  In  6  Fla.  279,  decided  that  the 
trial  de  novo  of  a  cause  coming  to  the  cir- 
cuit court  on  appeal  from  a  Justice's  court 
was  the  exercise  of  original  rather  than  ap- 
pellate jurisdiction.  •  •  •  Where  words 
confer  only  appellate  Jurisdiction,  original  Is 
clearly  not  given.  Ex  parte  Henderson.  And 
especially  where  the  Constitution  draws  the 
line  distinctly,  and  clearly  declares  where 
the  boundary  is.  It  Is  beyond  ^the  power  of 
the  li^islature  to  establish  a  different  one. 
The  Constitution  confers  on  circuit  courts 
appellate  jurisdiction,  and  It  Is  confined  to 
the  limits  there  deflned.  Whether  exercised 
by  a  writ  of  error,  certiorari,  or  appeal,  as 
may  be  provided  by  the  statute,  it  is  still 
appellate,  and  Its  ofHce  Is  to  review  the  pro- 
ceedings of  the  inferior  tribunal  and  to  de- 
cide the  law  of  the  case  as  presented  by  the 
record  legitimately  brought  up  by  the  appeal. 
The  Constitution  conferring  on  parties  the 
right  of  appeal  and  on  the  circuit  courts  the 
power  to  entertain  it,  the  statute  has  pro- 
vided how  an  appeal  may  he  talcen.  While  it 
is  evident  that  the  Legislature  had  in  view 
a  trial  by  the  exercise  of  original  Jurisdiction 
of  the  cause  appealed,  yet,  so  far  as  It  pro- 
vided the  machinery  by  which  the  appeal 
might  be  effected,  the  law  Is  valid  to  give 
the  circuit  court  power  to  dispose  of  the  case ; 
while  so  much  of  the  law  as  provided  for  a 
trial  by  a  jury,  or  otherwise  than  by  a  re- 
view, is  not  authorized  but  conflicts  with  the 
constitutional  restriction.  The  appeal  here 
provided  operates  as  a  statutory  writ  of 
error,  bringing  up  the  proceedings  for  ex- 
amination and  Judgment  upon  their  validity. 
Hendricks  v.  Johnson,  6  Port  (Ala.)  472; 
Lewis  V.  Nuckolls,  26  Mo.  278;  Lyles  v. 
Barnes,  40  Miss.  608." 

The  Constitution  of  the  state  of  Connecti- 
cut provides  as  follows:  "The  Judicial  pow- 
er of  the  state  shall  be  vested  in  a  Supreme 
Court  of  Errors,  a  superior  court,  and  such 
inferior  courts  as  the  General  Assembly 


shall,  from  time  to  time,  ordain  and  estab- 
lish; the  powers  and  Jurlsdictlwi  of  which 
eoorts  shall  be  deflned  by  law."  Article  6, 
S  1.  In  1898  the  Legislature  of  that  state 
passed  an  act  In  the  following  terms  (Pub. 
Acts  Conn.  1893,  pp.  818.  319,  c  174): 

"Sec.  7.  Either  party  may  appeal,  from  any 
finding  or  refusal  to  find  any  fact,  to  the  Su- 
preme Court  of  Errors  In  the  manner  now  by 
law  provided." 

"Sec.  9.  The  Supreme  Court  shall  review 
all  questions  of  fact  raised  by  the  appeal  as 
well  as  all  questions  of  law,  and  in  all  cases 
where  no  evidence  has  been  Improperly  ad- 
mitted or  excluded  In  the  trial  court,  shall 
determine  -the  question  of  fact  and  law  and 
render  final  Judgment  thereon.  In  passing 
upon  said  questions  of  fact,  said  Supreme 
Court  shall  not  rerverse  the  finding  of  the 
trial  court  upon  any  question  .of  fact,  unless 
it  find  the  conclusions  of  such  trial  court  up- 
on such  question  clearly  against  the  weight 
of  evidence. 

"Sec.  10.  The  rights  of  appeal  under  this 
act  shall  be  In  addition  to  those  now  pro- 
vided by  law,  and  the  provisions  of  this  act 
shall  apply  to  all  suits  now  pending." 

From  the  use  of  the  name  "Supreme  Court 
of  Errors,"  and  from  a  consideration  of  the 
history  of  the  Judicial  establishments  of  the 
state  prior  to  the  adoption  of  the  Constitu- 
tion in  1818,  the  court  came  to  the  following 
conclusions  respecting  Its  powers :  "The 
most  significant  feature  in  the  eBtablisIiment 
of  the  court  is  found  in  the  fact  that  it  was 
the  deliberate  adoption  into  our  system  of 
Judicature  of  the  fundamental  pflnclple, 
which  has  ever  since  characterized  it,  that 
the  certainty  of  our  jurisprudence,  as  well 
as  the  security  of  parties  litigant,  depends 
upon  confining  the  Jurisdiction  of  a  court 
of  last  resort  to  the  settlement  of  rules  of 
law.  •  •  *  Two  courts  are  established 
and  the  character  of  their  Jurisdiction  de- 
scribed by  the  Constitution  Itself ;  one  with  a 
supreme  Jurisdiction  In  the  trial  of  causes, 
and  one  with  a  supreme  and  final  Jurisdiction 
in  determining  in  the  last  resort  the  princi- 
ples of  law  involved  In  the  trial  of  causes. 
The  'superior  court'  Is  a  'superior  court  of 
Judicature  over  this  state,'  with  a  supreme 
jurisdiction  original  and  appellate  over  the 
trial  of  all  causes  not  committed  to  the  Juris- 
diction of  inferior  courts.  The  'Supreme 
Court  of  Errore'  Is  not  a  supreme  court  for 
all  piu-poses,  but  a  supreme  court  only  for  the 
correction  of  errors  in  law.  •  •  •  The 
Judicial  power  committed  to  the  court  was 
intended  to  secure  the  people  against  a  mix- 
ed Jurisdiction  th^  deemed  unwise  and  un- 
safe." Consequently,  It  was  held  that  the 
act  quoted  did  not  authorize  the  court  to  de- 
termine, from  ev.Idence  spread  upon  the  rec- 
ord brought  up  by  appeal,  questions  of  pure 
fact  settled  by  the  trial  court  The  syllabus 
of  the  case  reads:  "The  Supreme  Court  of 
Errors,  as  established  by  the  Constitution  of 

this  state,  is  a  court  of  last  r^ 
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correction  of  errors,  and  its  Jurisdiction  as 
described  lu  the  Constitution  relates  to  the 
determination  of  principles  of  law,  and  not 
to  tile  trial  or  retrial  of  ptn:e  questions  of 
fact  In  view  of  such  jurisdiction,  chapter 
174,  p.  318,  of  the  Public  Acts  of  1893,  cannot 
be  construed  as  requiring  this  court  to  deter- 
mine, upon  evidence  spread  upon  the  record, 
questions  of  pure  fact  settled  by  the  Judgment 
of  the  trial  court"  Styles  v.  Tyler,  64  Conn. 
432,  30  Atl.  165. 

In  the  case  of  Jasper  v.  Hazen,  4  N.  D.  1, 
58  N.  W.  454,  23  L.  R.  A.  58,  it  Is  said. 
"Under  section  25,  c.  120,  p.  310,  Laws  1801, 
this  court  is  required,  npon  appeal,  to  review 
Questions  of  fact  in  cases  tried  by  the  court 
or  referree,  when  exceptions  to  the  findings 
are  duly  taken  and  returned.  But  this  court 
-will  not  try  the  case  de  novo.  The  findings 
below  are  presumed  to  be  correct.  Appel- 
lant must  show  error,  and  a  finding  based 
upon  parol  evidence  will  not  be  disturbed  un- 
less the  error  be  made  clearly  to  appear." 
This  doctrine  Ifl  approved.  The  less  pro- 
nounced views  announced  in  the  case  of 
Chrlstlanson  v.  Farmers'  Warehouse  Asso- 
ciation, 5  N.  D.  438,  67  N.  W.  300,  32  I*  R.  A. 
730,  are  not  in  harmony  with  the  principles 
which  lie  at  the  foundation  of  the  judicial 
system  of  this  state. 

The  decisions  quoted  are  entirely  sound 
and  are  conclusive  against  the  appellant's 
contention.  In  the  case  of  Marbury  v.  Madi- 
son, 1  Cranch  (U.  8.)  137.  2  L.  Ed.  60,  Involv- 
ing the  power  of  Congrera  to  authorize  the 
Supreme  Court  of  the  United  States  to  Issue 
the  writ  of  mandamus,  Chief  Justice  Marshall 
said:  "The  act  to  establish  the  judicial 
courts  of  the  United  States  authorizes  the 
Supreme  Court  *to  issue  writs  of  mandamus, 
in  cases  warranted  by  the  principles  and 
usages  of  law,  to  any  courts  appointed,  or 
persons  holding  office,  under  the  authority 
of  the  United  States.'  The  Constitution  vests 
the  whole  judicial  power  of  the  United  States 
in  one  Supreme  Court  and  such  Inferior 
courts  as  Congress  sliall,  from  time  to  time, 
ordain  and  establish.  Tliis  power  Is  express- 
ly extended  to  all  cases  arising  under  the 
laws  of  the  United  States,  and,  consequently, 
in  some  form,  may  be  exercised  over  the 
present  case,  because  the  right  claimed  Is 
given  by  a  law  of  the  United  States.  In  the 
distribution  of  this  power  It  Is  declared  that 
*the  Supreme  Court  shall  have  original  jur- 
isdiction in  an  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  those 
in  which  a  state  shall  be  a  party.  In  all 
otiier  cases,  the  Supreme  Court  shall  have 
appellate  jurisdiction.'  It  has  been  insisted 
at  the  bar  that,  aa  the  original  grant  of  jur- 
isdiction to  the  supreme  and  Inferior  courts 
Is  general,  and  the  clause,  assigning  original 
jurisdiction  to  the  Supreme  Court  contains 
no  negative  or  restrictive  words,  th^  power 
remains  to  the  Legislature  to  assign  original 
jurisdiction  to  that  court  in  other  cases  than 
those  specified  In  the  article  which  has  been 


recited,  provided,  those  cases  belong  to  the 
Judicial  power  of  the  United  States.  If  it 
had  been  Intended  to  leave  It  In  the  discre- 
tion of  the  Legislature  to  apportion  the  Ju- 
dicial power  between  the  supreme  and  the  in- 
ferior courts  according  to  the  will  of  that 
body,  It  would  certainly  have  been  useless  to 
have  proceeded  further  than  to  have  defined 
the  judicial  power,  and  the  tribunals  in  whidi 
it  should  be  vested.  The  subsequent  part  of 
the  section  la  mere  surplusage,  Is  entirely 
without  meaning,  if  such  Is  to  be  the  con- 
struction. If  Congress  remains  at  liberty  to 
give  this  court  appellate  Jurisdiction,  where 
the  Constitution  has  declared  their  Jurisdic- 
tion shall  be  original,  and  original  Jurisdic- 
tion where  the  Constitution  has  declared  it 
shall  be  appellate,  the  distribution  of  Juris- 
diction made  In  the  Constitution  is  form  with- 
out substance.  When  an  Instrument,  organ- 
izing fundamentally .  a  Judicial  system,  di- 
vides It  into  one  supreme  and  so  many  Infer- 
ior courts  as  the  Legislature  may  ordain  and 
establish,  then  eniunerates  its  powers,  and 
proceedn  so  far  to  distribute  them,  as  to  de- 
fine the  jurisdiction  of  the  Supreme  Court  by 
declaring  the  ca^es  in  which  It  shall  take 
original  jurisdiction,  and  that  In  others  It 
shall  take  appellate  Jurisdiction,  the  plain 
import  of  the  words  seems  to  be  that  In  one 
class  of  cases  its  jurisdiction  is  original,  and 
not  appellate;  In  the  other  it  is  appellate 
and  not  original.  If  any  other  construction 
would  render  the  clause  inoperative,  that  Is 
an  additional  renson  for  rejecting  such  other 
construction,  and  for  adhering  to  the  obvious 
meaning.  To  enable  this  court  then  to  Issue 
a  mandamus,  it  must  be  shown  to  be  an  exn^ 
cIhc  of  appcllnto  Jurisdiction,  or  to  be  neces- 
mry  to  enable  them  to  exercise  appellate 
Jurisdiction.  It  has  been  stated  at  the  bar 
that  the  appellate  Jurisdiction  may  be  exer- 
cised In  a  variety  of  forms,  and  that  If  It  be 
the  will  of  Ihe  Legislature  that  a  mandamus 
should  he  usud  for  that  purpose,  that  will 
must  be  obeyed.  This  Is  true;  yet  the  Juris- 
diction must  be  appellate,  not  original.  It 
Is  the  cssentJal  criterion  of  appellate  juris- 
dlctlou  that  It  revises  and  corrects  the  pro- 
ceedings In  a  cause  already  Instituted,  and 
does  not  create  that  case.  Although,  there* 
fore,  a  mandamus  may  be  directed  to  courts, 
yet  to  issue  such  a  writ  to  an  officer  for  the 
delivery  of  a  paper  Is  In  effect  the  same  as 
to  sustain  an  original  action  for  that  papo*. 
and  therefore  seems  not  to  belong  to  appel- 
late, but  to  original,  jurisdiction.  Neither  is 
it  necessary,  in  such  a  case  as  this,  to  enable 
the  court  to  exercise  Its  appellate  jurisdic- 
tion. The  authority,  therefore,  given  to  the 
Supreme  Court  by  the  act  establlshli^  the 
Judicial  courts  of  the  United  States,  to  Issue 
writs  of  mandamus  to  public  ofBcera,  appears 
not  to  be  warranted  hy  the  Coiutltntion." 

The  statute  in  question  does  no  more  than 
to  provide  In  part  a  special  method  for  bring- 
ing disbarment  cases  to  this  conrt  for  con- 
sideration according  to  its  constitutional  Ju- 
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rlsdlctloD,  which  inclndes  nothing  except  a 
revision  of  errors  appearing  upon  the  record 
and  power  to  enforce  the  decision  rendered. 
Therefor  the  judgment  upon  the  first  appeal, 
remanding  the  cause,  waa  valid,  and  Invested 
the  district  court  with  authority  to  proceed 
as  directed. 

At  the  second  trial  appellant  objected  to 
the  jurisdiction  of  the  district  court,  and 
after  conviction  moved  an  arrest  of  judgment, 
because  the  accusation  had  been  transmitted 
to  this  coort  on  appeal,  and  was  not  then 
technically  on  file  In  the  district  court  It 
1b  true  that  this  court  made  no  special  order 
relating  to  the  transfer  of  the  original  papers 
to  the  district  court  and  their  custody  pend- 
ing the  proceedings  there.  But  this  fact  did 
not  deprive  the  district  court  of  jurisdiction. 
When  the  cause  was  remanded  the  district 
court  had  the  same  jurisdiction  It  originally 
possessed,  and  the  absence  of  the  accusation 
ft-om  its  files  could  not  terminate  its  au- 
thority. The  accusation  having  once  been 
filed  In  the  district  court,  no  useful  purpose 
could  be  subserved  by  refiling  It.  The  rea- 
son tor  requiring  papers  to  be  filed  Is  to 
prewnre  their  identic  and  to  afford  them 
ttm  protection  secured  to  court  records.  So 
long  as  the  accusation  was  In  ofllclal  custody 
this  purpose  was  accomplished.  It  is  true 
that  the  original  papers  ought  to  be  present 
In  the  district  court  during  the  trial,  in  or- 
der  that  the  court  and  the  parties  may  be 
able  to  conduct  and  verify  each  step  of  the 
proceeding  by  them.  The  record  indisputably 
shows  that  the  original  papers  In  this  case 
not  only  were  present  In  the  district  court 
at  the  trial,  but  that  counsel  for  appellant 
used  the  accusation  In  the  croes-examlnatlon 
of  a  witness  and  introduced  another  original 
paper  In  evidence.  What  danger  to  the  ap- 
pellant would  have  been  circumvented,  or 
what  embarrassment  he  suffered  because  the 
accusation  was  Hot  reflled,  he  forbears 
to  dlBcloee.  The  circumstance  afforded  no 
ground  whatever  for  assaulting  the  jnrisdlc- 
tlmi  of  the  district  court  It  did  serve  the 
appellant,  however,  as  a  flimsy  pretext  for 
not  answerli^  the  accusation,  and  for  re- 
fusing  to  give  testimony  r^ardlng  the  nefari- 
ous transaction  disclosed  by  the  evidence  ad- 
duced by  the  prosecnting  committee. 

The  legal  snfflclency  of  the  evidence  to 
support  the  findings  of  the  trial  court  Is 
challenged.  The  charge  against  Bumette, 
briefly  stated.  Is  that  he  manufactured  a 
spurious  letter  to  be  used  as  evidence  on  the 
trial  of  a  civil  action  In  the  district  court 
of  Sumner  county,  and  at  such  trial,  as  a 
witness,  falsely  swore  to  the  genuineness  of 
the  letter.  On  July  21,  1902,  May  Bandolph 
brought  an  action  In  the  district  court  of 
Sumner  county  against  Eli  McCaulley  and 
others  for  the  speclflc  performance  of  a  con- 
tract for  the  sale  of  land.  It  was  necessary 
to  matte  out  the  alleged  contract  from  letters 
written  by  Bumette  to  HcCaulley  and  an- 
vw«n  thereto  by  HcCaulley  to  Bumette.  On 


May  30, '1902,  Bumette  reported  a  sale,  and, 
among  other  things,  said:  "I  started  to 
make  out  a  deed  for  the  place,  but  dis- 
covered that  I  did  not  know  the  names  of 
all  the  parties  who  ahould  sign  the  deed, 
consequently  I  have  made  out  a  list  of  the 
heirs  as  best  I  could,  and  herewith  Inclose 
them  on  a  separate  sheet  I  wish  you  would 
examine  the  names  of  these  parties  on  this 
separate  sheet,  and  those  that  I  have  not  com- 
pleted I  wish  you  would  complete  It  you  can 
and  return  them  to  me."  On  June  4th  Bnr- 
nette  wrote  again:  "Please  aend  me  list  of 
heirs,  stating  whether  they  are  married  or 
single,  and  If  married  give  the  names  of 
their  husband  or  wife,  as  the  case  may  be, 
BO  that  I  can  make  out  deed  at  once.  I  sent 
you  a  statement  In  my  last  letter  of  this  kind 
for  you  to  fill  out  but  It  seems  that  yon 
overlooked  It  Deed  cannot  be  made  until 
I  have  the  names  of  the  parties  who  are  going 
to  give  the  deed."  Other  letters  passed  be- 
tween the  parties.  Mr.  Ed.  T.  Hackney  rep- 
resented Randolph,  and  copies  of  the  letters 
Bumette  had  written  to  McCaulley,  made 
from  Bumette's  letter-press  copies,  were  giv- 
en to  him.  The  original  letters  McCaulley 
had  written  were  also  glv«i  to  him.  Mr. 
Ivan  D.  Bogera  represented  McCaull^  and 
received  from  his  dlait  tbe  letters  Bumette 
bad  written. 

Preparatory  to  title  trial  the  attorneys  for 
the  respective  parties  agreed  that  the  cor- 
respondence might  be  introduced  without  pre^ 
llmlnary  proof.  To  avoid  mistake.  Hackney 
and  Rogers  checked  over  the  correspondence, 
and  Rogers  was  not  Informed  of  any  letter 
of  May  31,  1902.  Shortly  before  the  trial 
Rogers  went  to  Bumette's  ofl3ce  and  told  him 
he  wanted  to  be  sure  he  had  all  of  Bumette's 
letters  to  McCaulley  and  asked  him  to  get 
his  letter  book  so  the  fact  could  be  deter- 
mined, as  be  wanted  to  be  6ur&  Bumette 
took  his  letter  book,  Rogers  held  his  letters, 
and  the  two  went  through  them  to  ascertain 
the  fact,  and  no  copy  of  any  letter  of  May' 
31,  1902,  was  pointed  out  to  Mr.  Rogers. 
When  the  trial  occurred  on  May  29,  1903, 
a  purported  copy  of  a  letter  from  Bumette 
to  McCaulley  dated  May  31,  1902,  containing 
Important  matter  bearing  upon  the  rights  of 
the  parties,  was  offered  in  behalf  of  the 
plaintiff.  Objection  was  made  because  no 
such  letter  had  ever  been  beard  of  by  the 
defendant's  counsel  prior  to  that  time.  Bur- 
nette  was  sworn  as  a  witness  and  testified 
that  he  had  corresponded  with  McCaulley, 
that  his  stenographer  kept  copies  of  his  let- 
ters to  McCaulley,  that  the  letters  In  a  letter 
book  produced  were  copied  in  the  order  In 
which  they  were  written,  that  he  wrote  a 
letter  of  May  31,  1902,  corresponding  to  a 
copy  contained  In  tbe  book,  that  he  kept  a 
copy  of  that  letter,  that  tbe  copy  In  the  book 
was  correct,  and  ttiat  the  letter  was  mailed 
to  McCaulley.  He  further  stated  that,  In 
making  copies  of  letters  for  Mr.  Hackney, 
he  made  caiffiea  of  the  tetters  relating  to  tbe 
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Bale  as  shown  by  the  letter-press  book.  The 
court  prudently  adjourned  the  case  to  a  later 
date.  On  August  6,  1903,  when  the  trial  of 
Randolph  t.  MeCauIley  was  resumed,  Bur- 
nette  declined  to  testify,  on  the  ground  that 
bis  testimony  might  incriminate  him.  He 
did  testify,  however,  that  he  dictated  the 
letter  of  May  31.  1002,  to  bis  stenographer. 
Miss  Barnes.  He  was  not  pressed  to  state 
when  or  under  what  circumstances  the  dicta- 
tion occurred.  On  August  6,  1903,  the  ac- 
cusation Involved  in  this  proceeding  was 
prepared  and  verified,  and  on  the  next  day 
It  was  presented  to  the  court.  On  September 
2,  1903,  the  first  judgment  In  disbarment  was 
rendered.  On  September  4th  an  application 
was  made  to  set  aside  the  Judgment,  and 
the  court  made  an  order  that.  If  before 
September  Sth  an  answer  should  be  filed 
containing  a  defense  to  the  accusation,  the 
Judgment  would  on  that  day  be  set  aside. 
On  September  4tb  Burnette  subscribed  and 
Bwore  to  an  answer  to  the  accusation  before 
a  notary  public;  which  answer  gave  a  detail- 
ed account  of  the  writing  of  the  spurious 
letter  in  his  office  and  the  making  of  the 
copy  of  It  In  his  letter  book  some  time  in 
the  month  of  August,  1902.  These  acts,  how- 
ever, althougb  committed  In  his  presence, 
were  attributed  to  another  person.  Various 
conversations  with  the  party  charged  to  be 
the'  actual  writer,'  relating  to  the  transaction, 
were  narrated,  and  the  following  admission 
was  made:  "That  some  time  afterwards, 
along  in  the  first  days  of  September,  1902, 
this  respondent  made  a  lead  pencil  copy  of 
said  letter  on  a  piece  of  typewriter  paper 
and  dictated  the  same  from  said  copy  to  said 
Morah  Barnes,  who  was  at  thattlmeastenog- 
rapher  In  the  office  of  Elliott  and  Burnette. 
That  this  respondent  afterwards  told  said 
Morah  Barnes  that  she.  need  not  write  said 
letter,  and  she  could  tear  it  up  or  scratch  it 
out  The  dictation  of .  said  letter  to  said 
Morah  Barnes  was  done  at  the  request  and 

the  suggestion  of  [the  person  charged 

with  writing  the  letter],  and  so  said  Morah 
Barnes  could  get,  and  would  be  under  the 
Impression,  and  of  the  opinion  that  she  had 
written  such  a  letter  in  which  the  name  of 
Randolph  was  mentioned."  The  answer  con- 
cluded with  the  statement  that,  while  on  the 
witness  stand  In  the  trial  of  Randolph  T. 
McCaulley,  he  did  not  Intend  to  say  he  wrote 
or  dictated  the  letter  of  May  31,  1902,  or 
that  he  copied  It -In  his  letter  book. 

When  Burnette  presented  himself  before 
the  notary  to  be  sworn  to  this  document,  he 
asked  the  officer  to  read  it,  which  be  did. 
The  paper  was  discussed  between  them,  and 
the  notary  hesitated  to  have  any  relation  to 
it,  because  It  Implicated  other  persons,  and 
he  feared  It  would  cause  trouble.  On  the 
same  day  Burnette  gave  an  Interview  to  Mr. 
H.  Ti.  Woods,  editor  of  the  Wellington  Daily 
News,  containing  the  same  facts  ivhich  were 
embodied  In  the  answer,  but  somewhat 
Aore  In  detail.  A  portion  of  the  interview 


reads  as  follows:   "On  one  of  these  occasions 

  said  that  he  would  write  and  copy 

the  letter,  and  he  and  Randolph  would  take 
the  witness  stand  when  the  suit  came  up  and 
swear  that  ley  knew  the  tetter  was  written 
before  the     it  was  filed,  because  they  saw 

It   I  finally  yielded,  and  sat  down  to 

write  the  letter  on  the  typewriter.  *  •  • 
Who  changed  the  figures  in  the  Index  in  the 
letter  book?  Burnette  was  asked.  'Those 
changes  I  made.  I  think  It  was  along  in  Feb- 
ruary or  March  this  year.  I  had  given  Miss 
Barnes  orders  to  make  copies  of  all  the 
McCftulIey  letters,  and  when  this  letter  was 
not  copied  I  thought  It  would  be  well  to 
change  the  Indexing  so  that  the  letter  would 
show.  The  figures  are  mine,  and  I  scratched 
the  others  out'  "  The  Interview  was  printed 
In  the  evening  issue  of  the  paper  named. 
On  the  evening  of  September  5th  Burnette 
left  the  state,  after  making  an  effort  to  con- 
ceal the  fact  that  he  was  going,  and  did  not 
return  "tHitll  March  4,  1904.  On  bis  return 
he  published  "the  contents  of  his  answer  in 
the  disbarment  proceedings  (which,  however, 
had  never  been  filed)  in  the  petition  filed 
against  Mr.  O.  E.  Elliott,  which  was  con- 
sidered by  this  court  in  the  case  of  Elliott 

V.  Burnette,  decided  ,  190—.    In  ttils 

petition  he  denied  the  truth  of  the  facts  be 
bad  sworn  to  in  the  answer  and  asseverated 
the  genuineness  of  the  letter  of  May  31,. 
1902.  Meanwhile  Mr.  Woods  had  been  ar- 
rested for  libel  by  the  party  Implicated  by 
Burnette,  on  account  of  the  publication  of 
Bumette's  interview.  On  the  trial  of  the 
libel  case  Burnette  was  a  witness.  He  ad- 
mitted the  conversation  with  Woods  on  the 
morning  of  September  4,  1903,  examined  a 
copy  of  the  Wellington  Dally  News  of  that 
date,  and  stated  that  It  coutalned  the  sub- 
stance of  such  conversation,  but  declined  to 
say  whether  the  matter  was  true,  because  It 
might  Incriminate  him.  He  did,  however, 
make  the  following  further  significant  ad- 
missions: "Q.  Do  you  refuse  to  testify  on 
tlie  ground  that  your  testimony  in  regard  to 
the  statement  made  to  Mr.  Woods  would 
tend  to  Incriminate  you,  because  of  your 
testimony  on  the  trial  of  Randolph  against 
McCaulley?  A.  I  do.  I  think  it  might;  yea, 
sir.  Let  me  see  that  paper.  (Exhibit  0 
handed  to  witness.)  A.  (Continued)  I  think 
I  can  testify  to  parts  of  that  article,  except 
to  the  part  that  has  to  do  with  the  writli^ 
or  copying  and  the  mailing  of  the  letter. 
Q.  Was  there  a  conversation  between  you 

and    in  regard  to  writing  a  letter  to 

Ell  McCauley  and  dating  it  back  at  any 
time  after  the  suit  of  Randolph  against 
McCaulley  had  been  brought?  A.  Ther* 
was.  Q.  Where  did  that  conversation  take 
place?  A.  Took  place  in  our  office.  Q. 
Office  of  Elliott  and  Burnette?  A.  Yes,  sir. 
Q.  Was  Mr.  Elliott  there?  A.  No,  sir.  Q. 
Was   Morah   Barnes   there?   A.   No,  Shr. 

•    •   •   Q.  DIdyouand  haveanyoon- 

versatlon  In  regard  to  the  letter,  or  copy  of 
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ttd  letter,  dated  May  31,  1902,  purporting  to 
taave  been  addressed  to  Ell  McCaulIey  and 
written  by  you,  after  the  29th  of  May,  1003, 
and  prior  to  the  6th  day  of  August,  19037 
A.  Did  -we  have  any  conversation?  Q.  Yes, 
sir.  A.  Yes,  sir.  Q.  How  many  conversa- 
tions did  yoa  have?  A.  Well,  of  course,  I 
wouldn't  undertake  to  say  how  many,  but 
then  there  were  15  or  20,  I  should  Judge,  at 
different  times  between  those  dates." 

It  Is,  of  course,  plain  to  every  lawyer  that 
there  could  be  no  occasion  for  talking  about 
writing  a  post-dated  letter  If  the  letter  of 
May  31,  1902,  were  genuine.  A  genuine 
letter  would  not  have  aroused  the  feverish 
agitation  which  led  to  15  or  20  consultations 
about  It.  If  the  letter  had  l>een  genuine,  a 
copy  of  It  would  have  been  given  to  Hack- 
ney, who  would  have  shown  It  to  Rogers 
when  they  were  checking  up  the  correspond- 
ence, and  Bumette  would  have  called  at- 
tention to  Its  absence  when  Rogers  was 
checking  up  the  correspondence  to  be  sure  he 
had  It  all.  Not  being  genuine,  It  was  neces- 
sary to  conceal  It  from  Rogers  until  the  trial, 
else  Rogers  would  hare  had  time  to  Inter- 
rogate his  client,  a  nonresident  of  the  state, 
and  the  scheme  would  have  failed  or  would 
have  been  exposed.  Bumette's  letter  to 
McCaulley  of  May  30th  contained  the  list  of 
heirs.  His  letter  of  June  4th  referred  to 
that  letter  as  the  last  and  left  no  room  for 
one  of  May  Slst.  These  facts  are  all  Inconsis- 
tent with  the  genuineness  of  the  disputed 
letter.  They  are  consistent  with  the  inter- 
view with  Woods  and  with  the  disbarment 
answer.  The  statements  in  the  petition 
against  Blllott  were  probably  Inserted  In  a 
floundering  attempt  on  the  part  of  Bumette 
to  r^abllltate  himself  after  he  had  abscond- 
ed and  returned.  Whether  Bumette  fabri- 
cated^ the  letter  alone  or  had  a  confederate 
is  immaterial.  The  court  was  abundantly 
justified  in  finding  the  defendant  guilty,  and 
its  conclusion  Is  fortified  by  the  failure  of 
Bumette  to  interpose  In  court  any  single 
written  or  oral  statement  either  In  denial  or 
explanation  of  the  facts  charged  against  him. 
from  the  day  the  accusation  was  filed  to  the 
present  time.  Matter  of  Randel,  158  N.  Y. 
216.  62  N.  B.  1106;  In  re  Wellcome.  23  Mont 
450,  468,  59  Pac.  445;  Ex  parte  Tbcnnpson, 
32  Or.  499,  40  li.  R.  A.  194,  52  Pac.  570; 
People,  r.  Wrirater,  28  Colo.  2SSI,  226,  64  Pac. 
207. 

Some  objections  to  the  admission  of  evi- 
dence are  argued.  The  disbarment  answer 
was  proved,  after  the  original  had  been  tra- 
ced into  Burnette's  possession,  by  a  copy 
taken  by  one  of  his  attorneys  who  fumlshed 
It  to  the  prosecuting  committee.  It  is  claim- 
ed the  paper  was  privileged.  As  already 
^wn,  Bumette  published  the  matter  con- 
tained In  this  answer  to  the  notary  wHo 
administered  the  oath  to  him.  He  published 
the  same  matter  to  Woods,  He  again  pub- 
lished It  to  his  petition  against  Elliott  It 
wot  then  no  longer  private  or  confidential 


or  privileged.  Whenevw  a  party  to  a  cause 
voluntarily  solicits  and  procures  the  reading 
of  his  unfiled  pleading  by  a  nonprofessional 
stranger,  bruits  it  In  a  newiqiaper  interview 
and  blazons  it  npon  the  records  of  a  court 
of  general  jurisdiction  in  another  pleading 
filed  against  the  attorney  who  aaaisted  In 
preparing  it  the  privileged  characteo:  of  the 
document  is  waived.  It  then  becomes  com- 
mon public  property,  the  attorney  is  released 
from  the  confidential  relation  he  bore  to  It 
prior  to  Its  publication,  and  his  production  of 
a  copy  of  it  which  he  has  retained,  for  use* 
as  evidence  In  a  subsequent  proceeding 
brought  against  the  party,  is  ^  not  a  breach 
of  privilege.  In  re  Elliott  (t^lnion  of  this 
eoort  filed  February  10,  1906)  84  Pac.  750.. 
If  any  decided  cases  have  attempted  to  make, 
the  rale  of  privilege  a  by-word,  by  holding 
to  the  contrary,  they  are  disapproved. 

The  newspaper  Interview  with  Woods  wag 
proved  by  an  identified  copy  of  the  Welling- 
ton Daily  News  of  September  4,  1904.  It 
having  been  shown  that,  on  the  trial  of- 
the  Ubel  suit,  after  inspecting  that  issue  of 
the  paper,  Bumette  declared  be  made  the 
statements  \t  contained,  the  paper  'was  the 
best  evidence.  This  Interview  constituted 
an  admission  that  the  letter  of  May  31, 1902, 
was  not  genuine,  and  the  fact  that,  on  the 
trial  of  the  libel  case,  Bumette  declined  to 
answer  respecting  its  truth,  did  not  affetft 
its  admissibility.  .  > 

The  Judgment  of  the  district  court  of  Sum- 
ner county,  revoking  the  license  of  Gl^  t). 
Bumette  to  practice  as  an  attMvey  ^d 
counsellor  at  law  In  the  courts  of  Kansas, 
Ii  affirmed.  All  the  Justices  concnrrlng. 

(73  Kan.  791) 

STATE  ez  rel.  COLEMAN,  Atty.  Gen.,  t.. 
WELFELT. 
(Supreme  Court  of  Kanaas.  May  12,  1906.) . 

Shbriffs— Rbuovat.  fboh  OmcB. 

A  proceeding  for  the  purpose  of  removing 
a  sheriff  from  his  office  for  failure  properly  to 
perform  his  duties  should  be  brought  Srat  in' 
the  district  court,  and  not  in  the  Supremo 
Court  by  original  proceeding  in  quo  warranto.  . 

Quo  warranto  by  the  state,  on  the  relation 
of  C.  C.  Coleman,  Attorney  General,  against 
Adam  O.  Welfelt.  Dismissed. 

C.  C  Coleman,  Atty.  Gen.,  and  J.  E.  Tor- 
rance for  plaintiff.  C.  T.  Atkinson  ai}d-  O. 
H.  Buckman,  for  defendant 

PER  CURIAM.  This  la  an  original  pro- 
ceedlng  brought  In  this  court  for  the  pu^ 
pose  of  removing  the  sheriff  of  Cowley  coun- 
ty from  his  office  for  failure  properly  to  per- 
form Its  duties.  A  motion  to  dismiss  is 
made,  npon  tho  ground  that  it  might  more 
appropriately  be  brought  In  the  district  court. 
Ihe  reason  given  for  Invoking  the  action  of 
this  court  Is  that  the  docket  of  the  district 
court  Is  so  congested  that  a  case  begun  there 
could  not  be  finally  determined  before  the 
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expiration  of  tbe  defendant's  term,  In  Jann- 
ary,  1907.  It  Is  obvious  tbat  no  flual  deter- 
mination could  be  had  of  the  preseut  pro- 
ceeding before  that  time,  unless  It  should  be 
heard  out  of  its  regular  order.  Time  could 
doubtless  be  saved,  however,  by  Instituting 
such  a  proceeding  In  the  court  of  last  resort, 
and  that  might  ordinarily  be  a  sufficient  rea- 
son for  such  course.  But  another  feature 
of  this  case  requires  consideration.  The 
sheriff  is  an  officer  sustaining  a  relation  of 
peculiar  Intimacy  to  the  district  court  While 
lie  has  duties  to  perform  unrelated  to  that 
tribunal,  he  Is,  In  a  general  sense,  one  of  its 
officers.  Allegations  of  misconduct  with  ref- 
erence to  carrying  out  the  mandates  of  that 
oonrt  (and  those  here  relied  on  ere  of  that 
character),  can  be  Investigated  with  a  great- 
er assurance  of  reaching  a  Just  result  In  the 
county  where  the  acts  complained  of  are  al- 
leged to  have  been  committed.  The  reasons 
stated  In  State  v.  Breeze,  15  Ean.  123,  and 
Supreme  Lodge  t.  Carey,  67  Kan.  655,  47 
Pac.  621t  for  requiring  applications  to  con- 
trol the  acts  of  the  clerk  of  the  district  court 
to  be  made  first  to  that  court,  apply  with 
substantially  equal  force  In  support  of  tbe 
contention  that  the  same  rule  should  be  en- 
fbrced  in  the  case  of  %  proceeding  of  this 
character  against  the  sheriff.  The  rule  of 
this  court  requiring  tbe  plaintiff,  bringing 
original  proceedings  h«:e,  to  show  by  affida- 
vit why  that  course  is  adopted,  was  not 
framed  upon  the  theory  that  the  existence 
of  any  particular  class  of  reasons  is  Juris- 
dictional, but  with  a  view  to  afford  an  early 
opportunity  In  tbe  history  of  each  case  for 
the  court  to  determine  whether  there  is  good 
ground  for  the  discretionary  exercise  of  a 
conceded  Jurisdiction.  The  existence  of  the 
Jurisdiction  does  not  imply  that  a  litigant 
has  always  an  absolute  and  uncdbdltional 
right  to  Invoke  It  In  re  Bumette  (Just  de- 
cided) 85  Pac.  675.  In  the  present  Instance 
the  court  is  of  tbe  (pinion  that  the  contro- 
versy involved  is  one  which  can  better  be 
heard  In  the  district  court,  and  that  the  rea- 
sons given  for  a  different  course  are  not 
sufficient  to  overcome  tiiat  consideration. 
Tbe  cause  la  therefore  dlsmlwed. 


at  K«D.  743) 

In  re  SMITH. 
(Sopreme  Court  of  Kansas.  May  12.  1906.) 

1,  Venue— Chanob—Pbejudice  of  Judge. 

An  apprehension  of  a  party  that  a  judge 
1b  prejudiced  against  him  ia  not  enough  to  re- 
anire  a  change  of  venae,  but  it  must  satia- 
mctrai^  appear  that  prejudice  In  fact  exists. 

2.  atrobnet  and  client  —  disbabvbnt  — 
Oboukds. 

The  ennmeratioQ  in  the  Btatote,  of  cer- 
tain acts  which  will  be  deemed  sufficient  for  the 
revocation  or  sospensioa  of  an  attorney's  license 
to  practice  law,  does  not  limit  the  common-law 
power  of  the  court  In  tliat  respect,  and  attor- 
neys may  be  disbarred  for  other  than  the 
statutory  grounds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent  Dig.  Attwney  and  Client.  S  50.] 


3.  Same. 

An  attorney  may  be  disbarred,  not  only 
for  malpractice  and  dishonesty  in  his  pro- 
fession, bat  also  for  gross  misconduct  showing 
him  to  be  tmworthy  or  the  privileges  which  the 
law  confers  on  bim  and  ungt  to  be  intrusted 
with  tbe  duties  and  powers  of  an  attorney. 

[Ed.  Note. — ^For  cases  In  point,  see  ToL  6, 
Cent  Dig.  Attorney  and  Client,  t  63.] 

4.  Same. 

\yher9  the  charges  made  agaioBt  an  at- 
torney involve  moral  turpitude,  proof  of  a  con- 
viction is  not  essentia]  to  a  disbarment 

[Ed.  Note. — For  cases  in  point,  see  toL  6, 
Cent  Dig.  Attorney  and  Client,  §  64.] 

6.  Same— Defenses— Limitations. 

In  a  proceeding  for  the  disbarment  of  an 
attorney,  the  statute  ef  llmitatians  Is  no  de- 
fense. 

(Ed.  Note. — For  cases  In  point  see  toL  6, 
Cent  Dig.  Attorney  and  Client  S  71.] 

6.  Same— Method  or  Pbqcedube. 

In  such  a  case,  the  court  itself  is  the  trier 
of  both  facts  and  law,  and  these  functions 
cannot  be  delegated  to  a  committee,  commia- 
sloner,  or  referee. 

[Ed.  Note. — For  cases  In  point  see  vol.  6, 
Cent.  Dig.  Attorney  and  Client  S  73.] 

7.  Samk— Form  of  Charge. 

Tbe  formal  and  technical  requirements 
of  criminal  pleading  are  not  required  in  an 
accusation,  but  it  is  necessary  that  the  charge 
against  an  attorney  shall  he  so  speciGc  as  to 
fairly  inform  him  of  the  precise  nature  of  the 
misconduct  of  which  he  Is  accused.  If  the  facta 
of  the  charged  misconduct  are  clearly  brou^t 
to  his  attention,  the  form  in  which  th^  axe 
stated,  and  whether  some  of  them  are  repeated 
in  several  paragraphs,'  are  not  vital. 

[Ed.  Note. — For  cases  In  point,  see  vol.  B, 
Cent.  Dig.  Attorney  and  Client.  K  69,  70.] 

8.  Same— Evidence— SuPFiciBNCT. 

The  testimony  of  moral  and  professional 
delmquency  of  the  respondent  is  held  to  meet 
the  requirement  that  more  than  a  mere  pre- 
ponderance of  the  evidence  is  necessary  in  such 
cases,  and  is  sufficient  to  sappcnt  the  judg- 
ment of  the  dislwrment. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Wyandotte 
County ;  J.  McCabe  Moore,  Judge. 

Proceedings  for  the  disbarment  of  J.  A. 
Smith,  an  attorney  at  law.  From  a  Judg- 
ment disbarring  respondent,  be  appeals.  At 
firmed. 

J.  A.  Smith  and  L.  W.  KepUnger,  for  appe- 
lant Samuel  Maher,  John  A,  Hale^  and 
Tbranas  J.  Whiter  for  appellee. 

JOHNSTON,  C.  J.  This  was  &  proceeding 
brought  In  the  district  court  of  Wyandotte 
county  for  the  disbarment  of  J.  A.  Smith,  a 
practicing  attorney  In  the  courts  of  Kansas. 
Upon  a  complaint  made  that  Smith  had  been 
guilty  of  malpractice  and  other  misconduct, 
tbe  court  appointed  a  committee  of  the  bar 
to  make  a  preltmlnary  Investigation  of  the 
charges  and  to  report  whethet  furthw  action 
upon  the  complaint  should  be  taken.  This 
committee,  after  an  extended  Inqniry,  recom- 
mended that  an  accusation  be  filed  against 
Smitb.  The  court  accordingly  appointed  an- 
other committee  of  lawyers  to  pr^are  and 
file  an  accusation  against  blm^  and  one  con- 
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talnlng  tbree  paragraphs  was  drawn  and 
filed.  In  the  first  paragraph  It  was  alleged 
that  Smith  was  a  material  witness  In  a  case 
pending  In  the  district  court  of  Lyon  county, 
as  to  whether  a  certain  deed  purporting  to 
coDTey  the  land  In  controversy  was  genuine 
or  a  forgery;  that  he  was  vlaited  by  J.  W. 
Blank,  who  offered  to  give  Smith  ?200  If  he 
woold  testify  falsely  In  the  case,  or  would  al>- 
sent  himself  so  that  his  deposition  could  not 
be  taken,  or  serrice  of  a  subpoena  made  upon 
him;  that  Smith  aec^ted  the  offer  and 
ngreed  with  Blank  either  to  give  the  false 
testimony  or  to  absent  himself  so  that  bis  evi- 
dence could  not  be  had;  that  Blank  paid  Smith 
110  of  the  stipolated  amount  and  to  secure 
payment  of  the  remainder  gave  Smith  a 
diamond  of  the  value  of  ?175;  that  later 
Blank  brought  an  action  of  replevhi  for  the 
recovery  of  the  diamond  against  Smith  In 
the  district  court  o^  Wyandotte  coun^,  In' 
which  Smith  stated  and  made  the  defense 
that  the  diamond  was  given  to  him  for  the 
Immoral  and  Illegal  purpose  mentJoned  In  the 
offer ;  that  the  trial  resulted  in  a  verdict  and 
iu^gment  qgalnst  Smith,  whereupon  he  In- 
stituted a  proceeding  In  error  In  the  Supreme 
Court  to  reverse  the  Judgment,  and  to  that 
end  argaed  there  that,  because  the  diamond 
had  been  given  to  him  for  the  aforementioned 
Immoral  and  illegal  purpose,  there  should 
be  a  reversal  of  the  Judgment ;  but  that  upon 
his  own  statement  and  argument  the  Su- 
preme Court  denied  any  relief  and  dismissed 
the  proceeding  upon  the  grounds  stated  In 
the  decision,  reported  In  69  Kan.  853,  76  Pac. 
858.  In  the  second  paragraph  it  Is  alleged 
that  Smith  came  Into  possession  of  the  dia- 
mond mentioned  in  the  first  paragraph,  but 
that  the  exact  manner  In  which  he  gained 
possession  of  It  was  not  Imown  to  the  com- 
mittee; that  upon  a  demand  for  ite  return 
to  the  owner  Smith  refused  to  surrender 
it,  setting  up  that  it  was  obtained  for  the  il- 
legal purpose  mentioned  in  the  first  para- 
graph. The  detoUs  of  the  transaction,  the 
bringing  of  the  replevin  action,  and  the  at- 
tempted review  of  the  Judgment  render^  in 
that  action,  together  with  the  defenses,  state- 
ments, and  arguments  made  by  Smith  in 
those  proceedings,  were  alleged  in  substan- 
tially the  language  employed  in  the  first  para- 
graph, closing  with  the  averment  that,  not 
wltiistandlng  the  final  Judgment  for  the  return 
of  the  diamond  to  Its  owner,  Smith  still  re- 
fuses to  give  it  np.  In  the  third  paragraph 
it  Is  averred  that  Smith  brought  an  action 
in  behalf  of  a  client  to  recover  an  Indebted- 
ness for  labor,  and,  after  having  been  In- 
formed by  both  of  the  parties  to  the  transac- 
tion that  the  debt  had  been  paid  and  the  con- 
troversy settled,  he  continued  the  litigation, 
Introduced  false  testimony,  and  made  false 
statements,  in  the  absence  of  the  defendant, 
by  which  the  Justice  of  the  peace  before 
whom  the  case  was  tried  was  deceived,  and 
was  induced  to  enter  a  Judgment  against  the 
defendant  for  f  10.  when  Smith  well  knew  that 


the  debt  had  been  tnlly  paid  and  satisfied. 
After  several  motions  directed  at  the  ac- 
cusation bad  been  made  and  overruled,  and 
a  motion  for  a  change  of  venue  had  been 
denied,  the  respondent  answered,  denying  the 
charges  made  against  him,  pleading  the  bar 
of  statutes  of  limitation,  and  aiso  a  former 
adjudication  of  the  charge  as  to  the  diamond, 
and  setting  forth  his  version  of  the  transaction 
uiwu  which  the  charges  in  the  accusation 
were  based.  Much  testimony  was  offered, 
upon  which  the  court  found  that  the  chaises 
were  sustained,  and  entered  a  Judgment  re- 
voking the  license  of  the  respondent  as  an 
attorney  and  counselor  at  law,  and  barring 
him  from  luractlclng  his  profession  In  the 
courts  of  the  state,  and  striking  his  name 
from  the  roll  of  attom^s. 

The  first  question  raised  on  this  appeal 
is:  Was  there  error  In  refusing  respondent's 
application  for  a  change  of  venue?  In  an 
afildavit  Smith  stated  that  he  believed  the 
district  Judge  entertained  a  feeling  of  ill 
will  and  prejudice  toward  him,  citing  rulings 
In  a  number  of  cases  as  Indicating  such  a 
state  of  mind,  and  that  his  apprehensions  of 
prejudice  were  shared  by  his  clients,  and  on 
that  account  he  had  been  bringing  most  of 
his  cases  In  the  court  of  common  pleas  of 
Wyandotte  county.  Respondent  states  In 
his  affidavit  that  he  aqults  the  Judge  of  any 
Intentional  misconduct  or  desire  to  wrong 
him,  and  that,  although  the  Judge  serans  not 
to  be  conscious  of  any  prejudice  toward  him, 
he  believes  the  Judge's  state  of  mind  to  be 
such  that  he  cannot  give  respondent  a  fair, 
trial.  Eliminating  mere  conclusions,  and 
looking  to  the  facts  stated  in  the  affidavit. 
It  Is  clear  that  a  change  of  venue  would  not 
have  been  Justified.  It  frequently  has  been 
held  that  the  vraiue  should  never  be  changed 
upon  this  ground,  unless  the  evidence  clearly 
establishes  the  prejudice  of  the  Judge.  The 
most  that  can  be  said  of  the  showing  In  suir- 
port  of  the  application  In  this  case  Is  that 
It  indicates  a  strong  belief  on  the  part  of 
the  respondent  that  a  prejudice  existed 
against  him  in  the  mind  of  the  judge.  It 
is  not  enoi^h  that  a  party  apprehends  or  be- 
lieves that  a  judge  Is  prejudiced,  but  It 
must  satisfactorily  appear  that  prejudice  In 
fact  exists.  If  mere  fear  of  prejudice  In  a 
Judge  would  warrant  a  change,  the  applica- 
tions for  changes  of  venue  would  be  numer- 
ous. The  rule  established  by  the  statute  and 
the  decisions  relating  to  changes  of  venufr 
on  account  of  the  prejudice  of  the  Judge  make 
It  clear  that  no  error  was  committed  in  deny- 
ing the  respondent's  application.  City  of 
Emporia  v.  Volmer,  12  Kan.  622;  State  v.. 
Bohan,  19  Kan,  50;  Protective  Union  T- 
Oardner,  41  Kan.  ^1,  21  Pac.  233 ;  State  v. 
Orlnstead,  62  Kan.  608,  64  Pac.  49 ;  State  v. 
Stark,  63  Kan.  529,  66  Pac.  243,  54  L.  R.  A. 
910,  88  Am.  St.  Rep.  251 ;  State  v.  Parmenter,. 
70  Kan.  513,  79  Pac.  123. 

It  Is  next  contended  that  some  of  the  chaiw 
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gee  against  Smith  do  not  fall  within  the 
causes  for  disbarment  named  in  the  statute. 
As  will  be  observed,  the  statute  does  not  pro- 
Tide  that  the  only  causes  for  which  the  li- 
cense of  an  attorney  may  be  revoked  or  sus- 
pended are  tbose  specified  In  the  statute,  nor 
does  It  undertake  to  limit  the  common-law 
power  of  the  courts  to  protect  Itself  and  the 
public  by  excluding  those  who  are  unfit  to 
assist  In  the  administration  of  the  law.'  It 
merely  provides  that  certain  causes  shall  be 
deemed  «ufi3clent  for  the  revocation  or  sus- 
pension of  an  attorney's  license.  Oen.  8t 
1901,  S  398.  In  the  early  case  of  Peon's 
Appeal,  12  Kan.  401,  it  was  held  that  tbU 
statute  was  not  an  enabling  act,  but  that  the 
power  of  the  court  to  exclude  unfit  and  un- 
worthy members  of  the  profession  was  In- 
herent; that  "It  Is  a  necessary  Incident  to 
the  proper  administration  of  Justice;  that  It 
may  be  Exercised  without  any  special  statu- 
tory authority,  and  In  all  proper  cases,  unless 
positively  prohibited  by  statute;  and  that  It 
may  be  exercised  In  any  manner  that  will 
give  the  party  to  be  disbarred  a  fair  trial 
and  a  full  opportunity  to  he  beard."  If 
there  Is  autborlty  In  the  Legislature  to  re- 
strict the  discretion  of  the  courts  as  to  what 
shall  constitute  causes  for  disbarment,  or 
to  limit  the  Inherent  i>ower  which  they  have 
exercised  from  time  immemorial,  It  should 
n<ot  he  deemed  to  have  done  so,  unless  Its 
pVrpose  Is  clearly  expressed.  It  Is  generally 
held  Xttat  the  enumeration  of  the  grounds  for 
disbarment  In  the  statute  Is  not  to  be  taken 
as  a  limitation  on  the  general  power  of  the 
court,  hut  that  attorneys  may  be  removed 
for  common-law  causes  as  well  when  the 
escerclse  of  the  privileges  .aud  functions  of 
their  high  office  Is  Inimical  to  the  due  ad- 
ministration of  justice.  Farlln  T.  Sook,  30 
Kan.  401,  1  Pac.  123,  46  Am.  Rep.  100;  In 
re  NorrlB,  60  Kan.  659,  57  Pac.  528 ;  Boston 
Bar  Association  v.  Greenhood,  168  Mass.  1G9, 
46  N.  te.  5G8;  In  the  Matter  of  Mills,  1  Mich. 
892;  Laughlin's  Case,  10  Mo.  App.  1,  31  S. 
W.  8S9;  State  v,  Harber,  129  Mo.  271.  31  a  W. 
889;  State  v,  Gebhardt,  87  Mo.  App.  542;  In  re 
Boone  (0.  C.)  83  Fed.  944  ;  4  Cyc.  905,  906. 
The  nature  of  the  office,  the  trust  relation 
which  exists  between  attorney  and  client,  as 
well  as  between  court  and  attorney,  and  the 
statutory  rule  prescribing  the  qualiflcatlMis  of 
attorneys,  uniformly  require  that  an  attor- 
ney shall  he  a  person  of  good  moral  char^ 
acter.  If  that  qualtflcatltm  Is  a  condition 
precedent  to  a  license  or  privilege  to  enter 
upon  the  practice  of  the  law.  It  would  seem 
to  be  equally  essential  during  the  continuancd 
of  the  practice  and  the  exercise  of  the  privi- 
lege. So  It  Is  held  that  an  attorney  will  be 
removed  not  only  for  malpractice  and  dis- 
honesty in  his  profession,  but  also  for  gross 
DTilsconduct  not  connected  with  his  profes- 
sional duties,  which  show  him  to  be  unfit  for 
the  office  and  uflworthy  of  the  privileges 
which  his  license  and  the  law  confer  upon 
him.   Bz  parte  WaU»  107  U.  &  206»  2  Sup. 


Ct  569,  27  li.  Ed.  552;  In  re  Burr,  Fed.  Gas. 
No.  2,  186;  1  Wheeler,  Or.  Cases  603;  In  re 

O  ,  73  Wis.  602,  42  N.  W.  221 :  Delano's 

Case,  68  N.  H.  S,  42  Am.  Rep.  555 ;  O'ConneU. 
Petitioner,  174  Mass.  253,  63  N.  E.  1001,  64 
N.  B.  658;  Dormenon's  Case,  1  Mart  (O.  8.; 
La.)  120;  In  re  Percy,  8fl  N.  Y.  661;  San- 
bom  V.  Kimball,  64  Me.  140 ;  In  re  Welcome, 
23  Mont  450,  S9  Pac.  445;  In  re  Weed.  26 
Mont  507,  68  Paa  1115;  Cohen  T.  Wright  22 
CaL  298;  State  r.  McClaugherty,  33  W.  Va. 
250,  10  8.  B.  407 ;  Jones's  Case,  2  Pa.  Dlst 
R.  538 ;  State  v.  Byrkett,  4  Ohio  S.  ft  G.  P. 
Dec.  89;  4  Cyc.  910;  8  A.  &  E.  Ency.  of  Law, 
802.  Respondrat  was  charged  with  profes- 
sional misconduct,  and  also  with  misconduct 
not  directly  connected  with  his  professional 
duties,  but  all  of  the  charges  related  to  the 
administration  of  Justice  and  aeriously  af- 
fected his  professional  and  personal  integrity. 
Although  the  charges  Involved  moral  turpi- 
tude, it  is  not  necessary  to  a  disbarment  that 
there  should  be  a  conviction.  Bz  parte  Wall, 
supra ;  State  ex  rel.  Hartman  r.  Gadwell,  16 
Mont  119,  40  Pac  176;  State  t.  Wlnton.  U 
Or.  456,  6  Pac  837,  50  Am.  Rep.  486 ;  Perry 
T.  State,  8  O.  Greene  (Iowa)  690;  Watson  v. 
Citizens*  Savings  Bank,  6  S.  a  169;  tn  re 
Davle^  93  Pa.  116,  39  Am.  Rep.  729;  Gates's 
Case,  1  Pa.  Go.  Ct  R.  236.  Even  an  acqultal 
upon  a  criminal  charge  does  not  prevent  the 
disbarment  of  an  attorney,  where  It  clearly 
appears  that  the  misconduct  under  Investiga- 
tion rendered  blm  unfit  to  be  Intrusted  with 
the  powers  and  duties  of  his  profession. 
People  T.  Mead,  29  Colo,  844,  68  Pac.  241. 

It  is  contended  that  the  proceeding  Is 
barred  by  some  statute  of  limitations,  but 
respondent  points  out  no  particular  limita- 
tions applicable  to  cases  of  this  character. 
Stateness  In  a  charge  against  an  attorney 
might  prevent  Its  being  considered,  because 
an  unreasonable  delay  In  the  presentation  of 
a  charge  of  misconduct  might  make  It  Im- 
possible for  an  attorney  to  procure  witness- 
es or  the  testimony  available  at  an  earlier 
time  to  meet  such  charge;  but  the  statute  of 
limitations  Itself  Is  no  defense  to  such  a  pro- 
ceeding. In  re  Elliott  (Kan. ;  recently  decid- 
ed) 84  Pac  750;  In  re  Lowenthal,  78  Cal. 
427,  21  Pac  7 ;  Ex  parte  Tyler.  107  Cal.  78, 
40  Pac  83 ;  In  re  Weed,  supra ;  United  States 
V.  Parks  (a  O.)  93  Fed.  414 ;  4  Cyc  914,  915. 
It  cannot  t>e  said  that  the  charges  In  the 
present  case  have  become  stale,  nor  that 
there  has  been  an  unreasonable  delay  In  pre- 
senting them  to  the  court 

The  respondent  urges  as  a  defense  that  a 
former  Inquiry  as  to  his  professional  stand- 
ing and  conduct  bars  the  maintenance  of 
this  proceeding.  In  1901  complaint  as  to  his 
misconduct  was  made  to  the  court  and, 
among  other  things,  the  diamond  transaction 
was  mentioned.  The  court  appointed  a  com- 
mittee to  investigate  the  charges  and  report 
the  results  with  recommendations.  The  com- 
mittee made  an  extended  inquiry,  reported 
that  the  charges  preaaited  men  not  jtmc^ 
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and  their  report,  which  was  not  preaervefl, 
was  approved  by  the  court,  and  It  was 
ordered  that  the  petition  tor  disbarment 
sboold  be  denied.  The  argnment  is  that,  as 
the  misconduct  in  respect  to  the  diamond  was 
included  iu  the  complaint,  brought  to  the  at- 
tention of  the  committee,  and  the  committee's 
report  acted  on  by  the  court,  It  Is  not  open  to 
further  consideration.  The  action  taken  in 
that  preliminary  inTestlgation  by  the  com- 
mittee, although  approved  by  the  court,  Is  In 
no  sense  an  adjudication.  In  the  first  place, 
II  appears  that  the  diamond  transflctlon  was 
not  in  fact  investigated.  At  that  time  It 
was  the  subject  of  inquiry  In  the  replevin  ac- 
tion heretofore  mentioned,  and  hence  the 
committee  concluded  to  leave  it  out  of  con- 
sideration. Again,  the  investigation  appears 
to  have  been  preliminary  and  only  for  the 
purpose  of  determining  whether  a  formal  ac- 
cvsatlon  should  be  filed  and  the  respondent 
cited  to  appear  and  make  answer  to  the  char- 
ges of  misconduct  Like  action  was  taken 
in  the  present  case,  for  It  appears  that  the 
accusation  was  not  filed  until  a  committee  of 
the  Wyandotte  county  bar  had  Inquired  Into 
the  charges  and  recommended  that  further 
proceedings  be  taken.  This  Is  not  an  un- 
common practice,  especially  where  the  court 
la  not  satisfied  that  the  charges  made  are 
well  founded,  or  where  It  has  not  sufficient 
time  to  make  the  necessary  inquiry  in  order 
to  determine  whether  the  attorney  sboold 
be  cited  before  the  court  to  answer  and  de- 
fend. There  Is  a  further  reason  why  the 
action  taken  cannot  be  considered  as  a  bind- 
ing adjudication.  Charges  of  this  character 
cannot  be  tried  by  a  committee,  nor  can  the 
functions  of  the  court  In  this  respect  be  dele- 
gated to  any  one  else.  The  statute  Is  speci- 
fic and  expressly  places  this  responsibility 
upon  the  court  itself.  It  provides :  "To  the 
accusation  he  may  plead  or  demur,  and  the 
issues  Joined  thereon  shall  in  all  cases  be 
tried  by  the  court,  all  the  evidence  bring  re- 
duced to  writing,  filed  and  preserved,"  Gen. 
St  1901,  S  401.  It  was  the  evident  legis- 
lative purpose  that,  in  cases  where  the  honor 
and  dignity  of  the  court  are  Involved,  and 
which  BO  seriously  affect  one  of  Its  attorneys, 
the  court  Itself  should  be  the  trier  of  both 
facts  and  law.  In  Colorado  It  Is  held  that 
the  testimony  in  such  a  case  may  be  reported 
by  a  referee  {People  t.  Mead,  supra),  but  In  a 
number  of  states  It  Is  ruled  that  thQ  judge 
should  not  only  make  the  findings  of  fact  and 
law,  bnt,  also,  that  the  witnesses  should  be 
examined  In  the  presence  of  the  court. 
State  V.  Flnley,  30  Fla.  825,  11  South.  674, 
18  li.  R.  A.  401 ;  In  the  Matter  of  Albert  L. 
Chandler.  106  Mich.  285,  63  N.  W.  69 ;  In  the 
Matter  of  An  Attorney,  83  N.  T.  1C4;  In  the 

Matter  of  ,  an  Attorney,  86  N.  T.  568. 

In  the  Investigation  of  the  respondent  In 
1001  there  was  certainly  no  trial  by  the 
court,  and  hence  no  adjudication.  The 
testimony  In  the  record  makes  It  clear  that 
SDcb  inquiry  as  the  committee  made  was 


only  preliminary,  that  the  transactlODfl  In* 

volved  here  were  not  In  fact  considered  by 
the  committee,  and  that  there  has  never 
been  a  previous  trial  by  the  court  of  the 
charges  now  under  consideration. 

There  Is  complaint  of  inconsistency  In  the 
charges  contained  in  the  accusation,  and  a 
contention  that  the  prosecuting  committee 
should  have  been  required  to  elect  whether 
It  would  stand  upon  the  first  or  second 
counts.  Both  of  these  counts  related  to  the 
conduct  of  the  respondent  in  respect  to  the 
diamond.  In  the  first  it  was  charged  that 
money  and  a  diamond  were  given  to  and 
accepted  by  respondent  as  a  bribe  to  assist 
in  defeating  the  ends  of  justice,  and  that 
when  possession  and  ownership  of  the  dia- 
mond were  presented  to  the  courts  he  plead- 
ed his  own  Immoral  and  illegal  acts  to 
defeat  a  recovery.  In  the  second  count  it 
alleged  that  the  committee  was  unable  to 
state  the  exact  manner  la  which  the  respond- 
ent gained  possession  of  the  dlamoild,  but 
that  he  unlawfully  refused  to  give  It  up,  and 
when  proceedings  were  brought  for  Its  re- 
covery he  set  up  that  the  money  was  paid 
and  the  diamond  delivered  for  the  Immoral 
purpose  related  in  the  first  count  It  is 
ihanifest  that  the  complaint  was  framed. to 
meet  the  exigencies  of  the  proof.  .The  pro- 
ceeding Is  not  criminal,  and  the  formal  and 
technical  requirements  of  criminal  pleading 
are  not  necessary  in  an  accusation.  In  re 
Burnette  (Kan.;  just  decided)  85  Pac.  575. 
Id  criminal  cases,  however,  the  pleader  is 
permitted  to  charge  tbe  same  offense '  In 
several  counts,  In  order  to  meet  the  require- 
ments of  the  evidence.  While  formal  and 
technical  pleading  Is  not  essential  to  this 
proceeding.  It  Is  Important  that  the  charges 
against  an  attorney  shall  be  so  specific  Us 
to  fairly  inform  him  of  the  precise  nature  of 
the  misconduct  with  which  he  is  accused. 
If  the  facts  of  the  charged' misconduct  are 
clearly  brought  to  his  attention,  the  form  in 
which  they  are  stated  and  whether  In  one  or 
two  paragraphs  Is  not  of  great  Importance. 
In  any  event,  the  penalty  can  be  no  more 
than  disbarment  So,  In  this  case,  respond- 
ent was  notified  that  tbe  committee  would 
endeavor  to  prove  that  the  money  and  prop- 
erty were  offered  to  and  accepted  by  bim  on 
the  condition  that  he  would  either  testify 
falsely  or  would  assist  In  defeating  Justice 
by  absenting  himself  so  his  testimony  could 
not  be  had,  and,  if  they  failed  la  establishing 
that,  that  they  would  attempt  to  show  that, 
however  he  may  have  acquired  the  posses- 
sion of  the  diamond,  he  at  least  stated  and 
pleaded  that  it  was  given  to  him  for  the 
Immoral  and  Illegal  purpose  stated.  Tbe 
respondent  could  not  hare  been  misled  as  to 
the  nature  of  the  misconduct  cbaiged  against 
him,  and  we  think  no  error  was  committ«d 
by  tbe  court  In  refusing  either  to  quash  the 
charges  or  to  require  an  election  by  the  com- 
mittee. 

Little  need  be  said  as  to  t)ie' 
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of  tbe  proof  vjfm  wblcb  the  judgmoit  of 
dlBbarmeDt  rests.  Although  the  proceeding 
l8  not  criminal  it  Is  of  sncta  a  natnre,  and 
the  Judgment  ot  disbarment  is  so  severe 
and  80  dlrefal  in  Its  results  to  an  attorney* 
ttiat  Hunethlng  more  than  a  mere  prepon- 
derance of  proof  ia  necessary.  A  Judgm^t 
deprives  an  attorney  of  an  office,  at  a  means 
of  livelihood,  and  to  a  great  extent  of  his 
good  nam^  and  should  only  he  rendered  upon 
clear  and  satisfactory  1<^  proot  The  evi- 
dence In  the  record  appears  to  he  sufficient  to 
meet  the  strictest  requirement  in  this  re- 
spect Indeed,  the  respondoit,  in  state- 
mmts,  pleadings,  and  arguments  serlonsly 
made  In  courts,  seems  to  have  admitted 
much  of  the  misconduct  alleged  against  him. 
Bis  recital  of  the  negotiations  for  the  giving 
of  false  testimony  by  him  in  court  or  of  tbe 
evasion  of  a  snbpoena  bo  that  bis  testimony 
as  to  the  real  facts  in  the  case  could  not  be 
obtained  betrays  a  moral  obliquity  and  an 
utter  ladE  of  appreciation  of  the  dishonesty 
of  his  acts.  The  explanation  that  be  took 
money  and  property  tendered  as  tbe  price  of 
his  dishonor,  expecting  later  to  make  an 
exposure  of  tbe  man  who  bought  him,  if  It 
bad  been  believed  by  the  trial  court  does  not 
go  tar  toward  exclnpation.  Instead  of  resent- 
ing the  corrupt  offer,  the  money  was  accepted 
and  the  diamond  securing  a  furthw  payment 
was  received  and  kept,  and,  when  the  owner 
of  tbe  diamond  brought  replevin  for  Ibe 
recovery  ot  his  property,  respondent  set  up 
the  Immorality  of  the  transaction  and  bis 
own  shame  to  defeat  the  action.  The  testi- 
mony showing  bo^  moral  and  professional 
delinquency  was  such  that  the  duty  of  the 
trial  court  was  clear,  and  no  other  course 
was  open  than  the  revocation  of  the  abused 
llcCTse.  An  attorney  Is  admitted  upon  a 
satisfactory  showing  of  his  good  character 
and  fitness  to  be  an  officer  of  the  court  He 
is  afterwards  required  to  maintain  the  same 
ethical  standard,  and  Is  only  entitled  to  bold 
tbe  high  office  of  "minister  of  the  law" 
during  good  behavior. 

The  proofs  of  misbehavior  and  of  moral 
and  professional  delinquency  are  so  clear 
that  there  appears  to  be  no  escape  from 
the  unpleasant  duty  of  affirming  tbe  judg- 
ment of  disbarment  All  tbe  Justices  con- 
curring, 

(73  Kan.  607) 

SMITH  V.  WHITE  et  al. 
(Sapmne  Court  of  Kansas.  May  12,  1906.) 

Uei-ease— .ToiNT  NcTE— Effect. 

The  release  by  the  holder  of  a  promissory 
note  of  one  or  more  joint  makers  does  not  op- 
erate to  dischance  otiier  joint  maken,  except 
as  to  the  full  proportional  amount  whltm  would 
be  payable  by  those  released. 

[Ed.  Note. — For  cases  In  point  see  vol.  42, 
Cent  Dig.  Release,  j  57.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sumner  County: 
G.  L.  SwartB,  Judge. 


Action  by  F.  S.  Smith  against  W.  mite 
and  others.  Judgment  for  defendants.  Plain- 

tiff  brln^  error.  Reversed. 

W.  W.  Scbwlnn,  for  plaintiff  in  error. 
Ready  &  Iteady,  for  defendants  In  error. 

GREENE.  J.  The  plaintUTs  cause  of 
action  was  based  on  a  promissory  not^ 
signed  by  11  persons,  which  contained  a 
statement  that  "this  note  is  subject  to  a  con- 
tract" Tbe  ccmtract  referred  to  was  a 
guaranty  of  a  stelllon  for  the  purchase  price 
of  which  the  note  was  given.  The  guaran^ 
was  pleaded,  and  full  performance  allied. 
Wallace  W.  Wicks,  one  of  tbe  signers  of  the 
note,  pleaded  a  written  agreement  betweoi 
himself  and  the  payee  of  tbe  note,  dated  two 
days  after  the  note,  by  which  tbe  payeeagreed 
that  if  Wicks  desired  at  any  time  to  be  re* 
leased  from  tbe  note,  and  should  bo  noti^ 
payee  within  U  months  therefrom,  that  he 
would  release  him;  that  he  had  expressed 
such  doE^re  wltbln  the  time,  and  was  entitled 
to  a  discharge.  This  agreement  was  admit- 
ted by  the  plaintiff,  and  the  action  dismissed 
as  to  Wicks.  The  answer  of  the  other  de- 
fendante  was  construed  to  contain,  two  de- 
fenses; first  that  tbe  note  had  been  altered 
after  Ite  delivery,  and  second,  tiiat  the  sale 
of  the  horse  and  tbe  signatures  of  tbe  de- 
fendants to  the  note  had  been  obtained  by 
the  owner  of  the  horse  and  payee  of  tbe  note 
by  falsely  and  fraudulently  stating  to  them 
that  Wallace  W.  Wicks  would  become  a  j<Hnt 
purchaser  of  said  stalUtm  and  would  be  one 
of  11  persons  to  sign  a  note  for  Ibe  purchase 
price  thereof,  that  all  of  such  represoitatlons 
and  statements  were  false,  and  that  they 
bad  relied  upon  them,  by  reason  whereof 
they  were  Induced  to  sign  the  note.  Flaln- 
tllTs  reply  denied  these  statements.  In 
plalntilTs  <^>enlng  statement  he  admitted 
having  made  tbe  written  agreement  with 
Wicks,  but  denied  that  It  was  made  prior  to 
its  date  which  was  two  days  after  the  date 
of  (be  note.  The  cause  was  submitted  to 
the  court  upon  plalnUff's  petition  and  bis 
oral  opening  statement  Upon  these  the 
court  rendered  Judgment  for  tbe  defendants. 

All  facte  pleaded  as  defenses  were  denied, 
and  tiiere  was  no  evidence  offered  to  sustain 
any  of  them.  Tbe  only  fact  admitted  by  the 
plaintiff  was  that  be  had  entered  into  tbe 
written  agi-eemeat  to  release  Wicks,  and  it 
must  have  been  concluded  by  tbe  court  that 
the  voluntary  release  of  one  maker  of  a 
promissory  note  by  tlie  payee  will.  In  law, 
operate  as  a  release  of  all  makers.  The 
written  agreement  of  release  states  that  It 
was  for  a  coneideration,  and  If  it  did  not  the 
law  would  imply  a  consideration  therefor. 
Tbe  plaintiff  was  only  asking  Judgment 
against  tbe  defendante  for  the  amount  due 
on  the  note  after  deducting  tbe  proportion 
Wicks  would  have  been  required  to  pay. 
Section  IIM  of  the  General  Statutes  of  1901 
reads;  "Any  person  Jointly  .or  aererally 
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liable  with  others  for  the  payment  of  any 
debt  or  demand  may  be  released  from  such 
liability  by  the  creditor,  and  Boch  release 
shall  not  discharge  the  other  debtors  or  ob- 
ligors beyond  the  proper  proportion  of  the 
debt  or  demand  for  which  the  person  re- 
leased was  liable."  Under  this  atatnte  one 
joint  maker  of  a  promissory  note  may  pur- 
chase his  release,  at  any  time,  for  any  con- 
sideration that  the  payee  is  wUHng  to  act^t, 
or  the  payee  may  voluntarily  acquit  him  of 
liability  wlthont  consideration.  In  either 
event  the  remaining  makers  would  not  there- 
by be  also  released.  They  could  not  be  held 
for  the  proportion  owing  1^  fbe  maker  thus 
released.  The  court  could  not  hare  found  the 
facte  in  favor  of  the  defendants  without 
evidence,  and  tbey  were  not  entitled  to  a 
judgment  because  the  payee  of  the  note  had 
released  one  of  the  makers. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded.  All  the  Juaticea  concurr- 
ing. 

(7J  Kan.  481) 

DUNCAN  r.  HUSE. 
(Supreme  Court  of  Kansas.   April  7,  1906.) 
Tbiai—Demtfbreb  TO  Etidbhcb. 

upon  a  demurrer  to  the  evidence  the  trial 
court  is  not  called  upon  to  wei^h  the  evidence. 
If  there  is  any  testimony  tending  to  establiBh 
the  material  facts  necessary  to  sustam  the 

ElaintHTs  cause  of  action,  the  demurrer  should 
e  overruled. 

[Ed.  Note.— Few  cases  In  point,  s«e  vol.  40, 
OenL  Dig.  Trial,  «  846-86*1^ 
(Syllatras  br  the  Court.) 

Error  from  District  Court,  Cowley  County; 
O.  L.  Swarts,  Judge. 

Action  by  J.  D.  Duncan  against  A.  F.  Hnse. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Reversed  and  remanded. 

0.  T.  Atkinson,  for  plaintiff  In  wror.  L.  O. 
Brown,  for  datmAant  In  &aot. 

GREENE,  J.  J.  D.  Duncan  sued  A.  F.  Huse 
on  a  promissory  note.  The  note  was  signed 
"A.  F.  Huse  Coal  Company,  per  Aler  Wil- 
son." The  defendant  denied  that  he  had  ever 
executed  the  note,  and  denied  that  Ala  Wil- 
son liad  any  authority  to  execute  a  note  for 
him  or  for  A.  F.  Hnse  Coal  Company.  The 
court  sustained  a  demurrer  to  the  plaintiffs 
evidence,  and  rendered  a  Judgment  for  the 
defmdant  This  presents  the  question  wheth- 
er the  evidence  introduced  by  the  plaintiff, 
construing  It  in  the  most  favorable  light  for 
him  raised  a  question  of  fact  for  the  consid- 
wation  of  the  Jnry.  The  material  part  of  the 
erldoioe  introduced  by  the  plahitlfl  is  as  foU 
lows: 

A.  F.  Huse  testified :  "What  business  were 
you  ei^ged  In  at  Arkansas  City  during  the 
time  yon  were  there,  and  for  several  years 
prior  to  going  to  Manhattan,  Kansas?  A.  In 
the  coal  business  and  In  the  implement  busi- 
ness,  and  was  in  the  hardware  business  a 


short  time.  Q.  Now,  did  yon  sen  your  busi- 
ness when  you  left  Arkansas  City  to  go  to 
Manhattan?  A.  No,  rir,  I  bad  the  coal  busi- 
ness there.  Q.  Ton  left  the  coal  business? 
A.  Tes.  Q.  Whoi  was  that?  A.  It  was 
in  April  1901.  Q.  Well,  now,  whom  did 
you  leaTO  In  possession  of  your  co^  yard 
down  there?  A.  I  left  Alex  Wilson.  Q.  Yon 
left Al» Wilson?  A.  Tefl,8lr.  Q.  Now.wb^ 
you  left  there  yon  left  him  In  possession  of 
ev&ey  thing  ther^  did  you?  A.  I  left  him 
there  to  run  the  bnslnera  for  me.  •  *  * 
Q.  He  conducted  everything  connected  with 
the  coal  yard,  and  fully  represented  you?  A. 
Tee,  under  my  Instructions.  Q.  When  did 
you  sell  this  coal  yard  out?  A.  Sold  It  out 
in  *Q3 1  think.  Q.  In  1903?  A.  1903;  I  mean 
1908.  Q.  About  what  time?  A.  I  think  It 
was  Sept^ber.  Q.  S^tember,  1903?  A.  I 
think  It  was  the  latter  ptfrt  of  September. 
Q.  Ton  think  It  was  the  latter  part  of  Sep- 
t^ber.  A.  I  think  that  Is  when  It  was. 
Q.  Now,  from  the  time  yon  left  in  1901  until 
1008.  Mr.  Wilson  had  control  of  all  the 
business  there— <tf  the  coal  bnalnees?  A.  He 
had  charge  of  the  buainera  there  for  me,  yes, 
sir." 

J.  D.  Duncan  testified:  "Q.  Now,  during 
the  time  that  Mr.  Wilson  was  there  as  one 
of  his  clerks  was  be  a  minor  or  subordinate 
clerk  or  chief  clerk?  A.  Why,  he  seemed  to 
be  chief  clerk;  he  done  the  bnsliMss.  Q. 
Now,  at  the  times  that  Mr.  Wilson  was  In 
charge  there  and  Mr.  Bvae  was  still  there 
also  In  that  business,  did  Mr.  Huse  ever 
borrow  any  money  from  yon?  A.  Yes,  sir. 
Q.  Throus^  whom  did  he  borrow  It?  A. 
Alex  Wilson.  Q.  Who  paid  it  afterwards? 
A.  Hnse.  Q.  Huse  paid  it  himself?  A.  Tes, 
sir.  Q.  Now,  coming  down  to  the  time  that 
Mr.  Hnse  left  as  he  says — ^you  heard  his 
testimony,  did  you?  A.  Yes,  sir.  Q.  Now  he 
states  that  Mr.  Alex  Wilson  had  charge  of 
his  business  there.  A.  Yes,  sir.  Q.  Was' 
you  around  there  as  a  rule?  A.  I  was  there 
sometimes,  not  very  often.  Q.  Did  yon  have 
a  conversation  with  him  about  the  business? 
A.  Alex  Wilson?  Q.  Tes.  A.  Yes,  sir.  Q. 
It  was  while  he  was  in  possession  there  of  the 
business  as  Mr.  Hnse  has  stated  he  placed 
him  there?  A.  Tee,  sir.  Q.  Now,  on  or 
about  the  8th  of  July,  did  you  have  any 
conversation  with  him  about  borrowing  mon- 
ey? A.  Tes,  sir.  Q.  Did  he  borrow  any  mon- 
ey from  you  for  this  company?  A.  Tes,  after 
coaxing  hard.  Q.  Tou  may  look  at  that  note. 
A.  That  Is  the  note  he  gave  me.  Q.  Now, 
what  did  be  say  to  you  at  the  time  he  gave 
you  this  note  about  what  be  wanted  the 
money  for — If  connected  with  this  business 
I  mean?  A.  He  said  the  bank  refused  to  let' 
him  have  any  more  money,  and  he  had  to  bor- 
row It  to  save  Huse  to  buy  coal  with." 

Albert  H.  Denton  testified  that  be  was 
the  cashier  of  the  Farmers'  State  Bank  of 
Arkansas  City;  that  he  knew  A.  F.  Hnse  and 
John  D.  Duncan  and  Alex  Wilson  during  his 
lifetime;  that  Hose  conducted  the  coal  busi- 
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nesB  in  person  nntn  1901;  that  when  he 
left  he  left  Alex  Wilson  in  charge;  that  the 
boalneBB  was  conducted  in  the  name  of  "A.  F. 
Hnse  Cool  Company,"  Qiovafter;  that  they  did 
business  at  bis  bank  a  part  of  die  time  i  that 
they  drew  dieclts  signed  "A.  F.  Huse 
Coal  Company,  by  Alex  Wilson";  tliat  the 
coal  company  bad  borrowed  money  at  bis 
bank;  that  the  note  was  signed  "A.  F.  Hnse 
Coal  Company,  by  Alex  Wilson";  that  be- 
sides the  note  given  to  bis  bank  signed 
in  tbls  manner,  and  afterwards  paid,  he  had 
seen  seven  other  notes  signed  In  the  same 
way. 

George  S.  Hartl^  testified  that  he  was  In 
the  banking  business  In  the  Citizens'  State 
Bank;  that  during  the  time  tliat  Mr.  Wilson 
was  in  control  and  management  of  the  busi- 
ness, he  transacted  business  at  his  bank; 
that  he  borrowed  money  there  for  the  A.  F. 
Huse  Coal  Company;  that  at  the  time  he 
borrowed  the  money  he  gave  notes  to  the 
amount  of  $1,500  as  evidence  of  the  debt; 
that  the  notes  were  signed  "A.  F.  Hnse  Coal 
Company,  by  Alex  Wilson'*;  that  the  notes 
were  renewed  by  Alexander  Wilson,  and  af- 
terwards paid  by  him.  This  conrt  has  no 
hesitancy  In  saying  that  under  the  eridrace 
the  case  should  have  been  submitted  to  the 
Jury. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded. All  the  Justices  concurring. 


(73  Kan.  786) 

BOARD  OF  COM'RS  OF  DEGATUB  COUN- 
TY V.  LEAMAN. 
(Siqirune  Court  of  Kansas.  May  12;  1906.) 

SHKBIFFS— AriJOWANCE  FOB  DBPUTIRS. 

In  tbe  absence  of  provision  tberefor  In 
the  statute  fixing  tbe  fees  and  allowances  of  a 
sheriff,  he  cannot  recover  for  the  services  of 
deputies  famished  by  him. 

[Ed.  Note. — For  cases  fai  point,  see  vol.  43. 
Gent  Dig.  Bheriffs  and  Constables.  |  85.] 

Error  from  District  Court,  Decatur  County; 
A.  C.  T.  Gelger,  Trial  Judge. 

Action  by  J.  B.  Leaman  against  tbe  board 
of  county  commissioners  of  Decatur  county. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  directed. 

h.  M.  Parker  (O.  Webb  Bertram,  of  conn- 
Bel),  for  plaintUI  in  error.  W.  8.  Langmade, 
for  defendant  in  error. 

PBIl  CURIAM.  J.  B.  Leaman  held  tbe  of- 
tlOB  of  sheriff  of  Decatnr  county  for  a  period 
of  five  years  from  Janvary  8,  1900»  to  Janu- 
ary 9,  1905.  Two  days  before  bis  term  of 
office  expired  he  filed  a  dalm  against  the 
county  for  fl,^  for  deputy  hire  at  the  rate 
(tf  |200  for  each  of  tbe  five  years.  The  claim 
was  disallowed  1^  file  board  of  commission- 
em,  and  <m  ai^wal  to  the  district  court  the 
cause  was  tried  by  the  court  without  a  Jury, 
and  be  was  givm  Judgment  for  f750,  the 
court  holding  that  the  claim  for  deputy  hire 


fbr  the  first  tm>  years  was  barred  iQr  the 
statute.  The  county  brings  error. 

It  appears  from  tbe  evidence  that  during 
the  five  years  be  was  dierlff  be  presented 
claims  against  the  county  for  tbe  services  of 
himself  and  dqnity  for  each  day  and  mileage 
for  each  mile  either  he  or  his  depute  travel- 
ed, and  these  claims  were  from  time  to  time 
allowed,  inie  peculiar  claim  is  advanced  by 
defendant  in  error  In  support  of  tbe  Judg- 
ment in  this  (»se  that  the  conditions  existing 
in  Decatur  county  at  the  time  he  was  so  un- 
fortunate as  to  be  called  upon  to  fill  the 
office  of  sheriff  were  such  as  to  authorize  a 
si)eclat  dispensation  of  Justice.  It  appears 
that  the  courthouse,  sheriff's  residence  and 
Jail  were  all  separated  -by  a  distance  of  sev- 
eral blocks  requiring  extra  help  and  assist- 
anoe  In  caring  for  the  prlsonera  In  addition, 
the  sheriff's  own  testimony  discloses  that 
the  earnings  of  bis  office  were  small  during 
the  years  he  held  It  In  some  years- he  thinks 
be  only  averaged  about  $000  as  receipts. 
A  former  sheriff,  who  immediately  preceded 
him  In  the  office,  testified  that  bis  earnings 
were  on  an  average  of  f 1,700  a  year.  Au- 
thorities are  dted  to  the  effect  that,  when 
a  party  knowingly  appropriates  to.  Its  own 
use  the  property  or  services  of  another,  there 
is  an  implied  contract  to  pay  for  the  same. 
It  is  argued  that  the  county  appropriated 
to  Its  use  the  services  furnished  by  the  sheriff, 
and  should  allow  him  for  it  The  claim  Is 
not  based  upon  any  testimony  that  in  each 
year  defendant  In  error  lilred  a  d^uty  and 
paid  him  $250.  The  amount  claimed  for  each 
year  appears  to  be  a  sort  of  estimate  on  tbe 
part  of  the  sheriff  that  tbls  amount  would 
about  square  him  with  the  couuty  for  eacb 
year.  The  statute  fixes  the  fees  and  allow- 
ances of  sheriffs,  and  we  know  no  way  he  can 
avoid  rendering  services  to  the  county  for  an 
Inadequate  compensation  except  by  resigning 
tbe  office  when  dissatisfied  with  the  emolu- 
ments fixed  by  the  statute.  To  uphold  this 
Judgment  would  open  the  door  to  the  allow- 
ance by  the  boards  of  county  commissioners 
of  Innumerable  claims  which  might  with  as 
much  propriety  be  pres^ted  by  county  officers 
after  their  terms  have  expired  for  additional 
compensation  for  services  claimed  to  have 
been  rendered. 

There  is  no  law  that  we  know  of  or  have 
been  referred  to  which  would  sustain  the 
Judgment  and  it  will  therefore  be  reversed, 
and  remanded,  with  Instructions  to  enter 
Judgment  for  defendant  below  for  coats. 


  (73  Kan.  GK) 

MATHIS  et  aL  T.  STRUNK. 

(Supreme  Court  of  Kansas.   May  12,  1906.) 

InJUHCTION—USB  of  PaBXT  WAUO-QUKaTlOB 

AS  TO  Title. 

Where  there  is  b  dispnte  whetlier  the  wall 
of  a  building  stands  wholly  apon  the  land  of 
its  owner  or  rests  io  part  upon  that  of  another, 
tlie  owner  of  tbe  building,  t>eing  in  the  peace- 
able possession  thereof,  may  maintain  Injunc- 
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don  to  prevent  the  adjoining  proprietor  from 
nsins  such  wall  as  a  party  wtill  until  he  has 
established  his  right  thereto  in  a  proceeding 
broaght  b7  him  for  that  purpose. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  SS  SS,  87.] 

(SrllabQB  by  the  ConrtO 

BYror  tcom  District  Court,  Sedgwick  Coun- 
ty; Thos.  a  Wilson,  Judge. 

Action  by  8.  a  Strtuik  ^Inst  B.  Matbls 
and  ottaeza.  Ju^ment  for  plaintiff,  and  de- 
faidants  bring  error.  Affirmed. 

AdamB  &  Adama  and  W.  B.  Bailey,  for 
piaintlfiCs  in  «T0r.  H.  O.  Sluss,  for  defend- 
ant In  error. 

MASON,  3.  S.  a  Stninlc  la  tlie  owner'  of 
lot  103  on  Main  Street  In  the  Clt7  of  Wichita, 
and  B.  Mathls  and  otliera  are  the  ownera  of 
lot  101,  which  adjoina  It  on  the  south.  In 
1888  the  owner  of  lot  103  bnilt  a  threenatory 
brick  bnlldiDg  thereon,  which  he  and  bfs 
grantees  have  ever  atnce  occnpled.  In  1905 
the  owners  of  lot  101  aaswted  a  claim  tbat 
one-half  of  the  south  wall  of  tbe  building 
stood  upon  their  property,  and  therefore  be- 
longed to  them.  Under  color  of  thla  claim 
they  were  about  to  erect  a  building  of  their 
own  upon  lot  101,  nsing  for  its  marih  wall 
tbe  south  wail  of  the  one  already  constructed. 
Stnmk  brought  an  action  to  enjoin  them 
from  doing  m,  and,  upon  a  trial  was  granted 
an  Injunction  restraining  them  from  making 
use  of  the  wall  until  they  shoold  have  es- 
tablished their  right  thereto  In  a  proceeding 
brought  for  that  purpose.  The  defendants 
prosecute  error  from  this  ju^ment 

As  the  matter  has  been  argued  in  this 
court  some  confusion  exists  as  to  the  exact 
legal  question  Involved.  The  defendant  In 
error  contends  that  even  If  his  wall  stands 
In  part  upon  the  lot  of  his  opponents,  he  has 
acquired  a  prescriptive  right  to  the  land  ac- 
tually occopled,  by  adverse  possession  for 
more  than  15  years.  Thla  contention  cannot 
be  sustained,  for  there  Is  nothing  in  the 
pleadings  or  the  evldeuee  to  suggest  that 
there  was  ever  any  Intention  on  the  part  of 
an  owner  of  lot  103  to  assert  a  right  to  en- 
croach upon  lot  101,  and  the  mere  physical 
occupancy  of  a  part  of  it  through  mistake 
as  to  the  situation  of  the  boundary  line  could 
not  set  the  statute  of  limitation  in  operation. 
Winn  T.  Abeles,  85  Kan.  85,  10  Pac.  443,  57 
Am.  Rep.  ISa  The  defendant  In  error  fur- 
ther claims  that  the  district  court  could 
not  have  tried  out  in  this  action  the  question 
of  the  true  location  of  the  boundary  Ijecause 
upon  that  matter  the  parties  were  entitled 
to  the  decision  of  a  jury.  This  point  seems 
not  to  be  well  taken,  for  a  dispute  regarding 
a  boundary  does  not  in  a  proper  sense  Involve 
the  title  to  real  estate  (5  Cyc.  951,  962)  and 
Is  not  of  that  class  of  controversies  for  the 
determination  of  which  a  jury  trial  may  be 
demanded  as  a  matter  of  right  Swarz  v. 
Ramala,  63  Kan.  833,  «6  Pac.  649.  The  vital 
question  in  this  r^rd  la  not  whether  the 


court  in  the  Injunction  acUoa  xxst^&  have  In- 
vestigated and  decided  the  true  position  of 
the  boundary  line  between  tbe  lots,  but 
whether  It  rras  obliged  to  do  so  at  the  in- 
stance <tf  the  d^endants.  Tbe  petition  on  Its 
face  seemed  to  Invite  the  conEdderation  and 
setUement  of  this  matter,  but  In  his  opening 
statonent  the  plaintiff  made  It  clear  that 
such  was  not  Ills  purpose,  but  tbat  he  Invifted 
the  aid  of  tiie  conrt  to  prevoit  the  defendants 
from  interfering  with  his  possession  of  the 
building  until  the  line  should  be  ascertained 
In  some  other  proceeding.  '  The  answer  con- 
tained no  prayer  fi'>r  any  spedflc  afflrmaUve 
relief,  and  was  eaeentially  a  denial  of  the 
averments  of  tiie  petition.  Although  It 
claimed  ovrnership  of  one  half  of  the  wall,  it 
gave  the  defendant  no  standing  to  insist  upon 
the  trial  of  the  tltia  thereto.  If  the  allega- 
tions of  the  petition  veee  suffldent  to  war- 
rant the  Jn^ment  rerdered  the  defendants 
cannot  complain  that  th^  also  antborised 
a  further  Inquiry  Into  tbe  disputed  facts. 
If  necessary  the  petition  may  be  regarded  as 
amended  so  as  to  conform  to  the  position 
taken  by  the  counsel  fior  the  plaintiff  In  the 
opening  statement. 

The  precise  questim  to  be  determined 
therefore  Is  whether  under  the  drenmstances 
stated  the  plaintiff,  being  la  the  actual  pos- 
session at  the  building,  was  entitied  to  the 
aid  of  a  conrt  of  equity  to  protect  that  pos- 
session until  the  right  of  the  defendants 
should  be  established  in  an  action  brought  by 
them.  This  question  must  be  answered  In 
the  afflrniatlve.  The  plaintiff  for  the  time 
being  was  In  the  peaceful  occupancy  of  the 
building,  claiming  such  occupancy  to  be  right- 
ful. If  the  defendants  desired  to  challenge 
tbat  right  it  was  incumbmt  upon  them  to 
assume  the  burden  of  instituting  some  legal 
proceeding  to  that  end.  They  could  not  by 
forcibly  seizing  the  debatable  ground  deprive 
the  plaintiff  of  the  advantage  his  possession 
gave  bim,  and  compel  him  to  become  tbe 
moving  party  in  an  action  to  determine  the 
true  boimdary  of  his  lot  The  case  of  Echel- 
kamp  T.  Scbrader,  45  Mo.  5(3,  is  v^  similar 
to  the  one  at  bar.  There  a  double  house  was 
supposed  to  stand  so  as  to  be  bisected  by  the 
dividing  line  between  two  adjoining  tracts 
of  land  having  different  owners,  each  of 
whom  occupied  one  half  of  the  building.  It 
was  discovered  that  the  real  boundary  lay 
three  feet  to  one  side  of  the  middle  of  the 
house,  and  the  owner  whose  holdii^  were 
enlarged  by  this  discovery  began  to  tear  down 
tbe  building  upon  his  side  up  to  the  dlvldli^ 
line  as  newly  located.  The  other  owner 
brought  an  action  to  restrain  such  Inter- 
ference with  his  occupancy.  It  was  held  that 
he  was  entitled  to  such  relief  to  the  same 
extent  to  which  It  was  granted  in  the  present 
case.  The  court  said :  "It  is  usual  In  cases 
like  this,  where  the  titie  Itself  comes  In  con- 
troversy, to  grant  a  temporary  Injunction  to 
await  the  event  of  an  action  at  law  to  be 
prosecuted  by  the.  plaintiff.  But  here  the 
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plaintiff  Is  In  actoal  possession,  and  Iub  been 
for  many  years,  and  Is  therefore  not  In  a 
position,  nor  has  he  any  occasion,  to  sue. 
The  defendant  is  the  proper  party  to  bring 
an  action  and  test  the  r^hts  of  the  respecHva 
parties  at  law.  If  he  neglects  to  do  this  in 
a  reasonable  lime,  he  will  bare  no  Jost 
grounds  of  con^ilalnt  U  the  Injunction  Is 
made  perpetual  against  blm  in  consequence 
of  his  own  negligence."  The  light  of  the 
actual  occupant  of  real  estate  to  enjoin  inter- 
ference with  his  possession  by  one  claiming 
title  is  affirmed  under  drcnmstances  more  or 
less  analogous  to  those  here  presented  in  the 
following  cases:  Western  Union  Telegraph 
Co.  T.  St  Jo.  &  W.  Ry.  Co.  (O.  O.)  3  Fed. 
430;  La  Chapelle  v.  Bnbb  (C.  C.)  69  Fed. 
481;  Pittsburg,  S.  &  W.  Ry.  Co.  T.  Flake,  123 
Fed.  760,  60  C.  C.  A.  621;  Jones  t.  Brandon, 
60  Miss.  656;  Penn.  Cool  Go.  t.  Savage,  1 
ULdk.  Leg.  N.  213. 

Ttie  judismoit  Is  affirmed.  All  the  Justices 
concurring. 

(IS  Kan.  C99) 

NICHOLSON  T.  HALE. 
(Supreme  Court  of  Kansas.  Hay  iS,  1900.) 

1.  E-TECTMBNT— Who  mat  Maihtatn. 

Where  a  tax  deed,  valid  on  its  face,  has 
been  of  record  for  five  years,  witli  tlie  tas- 
title  holder  in  actual  possession,  and  one  claim- 
ing adversely  wrongfully  dispossesses  him  by 
force,  or  fraud,  or  stealth,  the  holder  of  the  tax 
deed  may  maintain  ejectment  to  r^in  what 
was  wrongfully  taken  from  him. 
i.  Limitation  of  Actions— Ejectment. 

The  two-year  statute  of  limitations  lias  no 
application  to  such  a  case. 
iSyllabns  by  the  OonrU 

Error  from  Dletrlct  Gonrt,  Cowley  County ; 
C.  L.  Swarts,  Judge. 

Action  by  D.  A.  Hale  against  Samuel  Nich- 
olson. Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

James  McDermott,  for  plaintiff  In  error. 
O.  H.  BucScman,  for  defendant  In  error. 

PORTER,  J.  This  is  an  action  In  eject- 
ment for  possession  of  a  town  lot  In  the  city 
of  Dexter,  Cowley  county.  In  a  trial  by 
the  court  plaintiff  had  judgment  Defend- 
ant below  brings  error. 

Eisdi  claims  title  under  a  different  tax 
deed.  In  1890,  the  title  to  the  lot  was  In 
J.  H.  SerrlBS.  The  taxes  for  that  year  were 
not  paid,  and.  In  September,  1891,  the  lot  was 
sold  and  hid  off  by  Cowley  county.  Ten  years 
later,  in  June,  1901,  the  County  Treasurer 
assigned  the  certificate  to  William  Greenwell. 
He  assigned  to  plaintiff  in  error,  and,  on 
March  10,  1902,  a  tax  deed  was  Issued  to 
the  latter  and  recorded  on  the  same  day. 
In  December,  1902,  plaintiff  in  error  also 
obtained  a  quitclaim  deed  from  Servlss  the 
original  owner.  He  claims  to  have  entered 
into  immediate  possession  of  the  premises  at 
the  time  his  tax  deed  was  Issued.  The  taxes 
for  the  year  1801  remaining  unpaid,  the  lot 


was  sold  again  at  the  r^ular  sale  In  Sep- 
tonber,  189^  and  tiie  purchaser  assigned  hia 
certificate  to  the  National  Bond  &  Debentnrtt 
Company.  A  deed  was  Issued  to  that  com- 
pany October  10,  1896.  and  recorded  on  tbe 
same  day.  By  subsequent  conveyanceB  tliU 
tax  titie  passed  to  defendant  In  error  who 
claims  1^  virtue  thereat,  and,  on  July  14. 
190S,  being  then  out  of  possession,  he  brought 
this  action.  By  Oen.  St  1901,  S  7654^  It  is 
provided  that  when  lands  or  town  lots  are 
hid  off  by  the  county,  th^  slmll  not  be  sold 
fbr  taxes  levied  subsequently  until  tb^  have 
been  redeemed  or  sold  by  the  ooun^,  or  the 
tax  cerUflcate  assigned  by  the  county.  It 
is  conceded  that  this  tax  deed  was  voidable; 
BelB  V.  Bird.  81  Kan.  139,  1  Pac.  240;  Flint 
V.  Dulany,  37  Ean.  332, 16  Pac.  208.  But  de- 
fendant In  error  contends  that  as  It  was  of 
record  for  more  than  live  years  during  whldi 
time  be  and  his  Immediate  grantors  had  been 
in  possession  of  the  lot,  his  title  thereto  caur 
not  be  assailed ;  that  his  possession  was  nn- 
lawfully  disturbed  by  plaintiff  in  error  Im- 
mediately before  be  brought  this  action. 

Plaintiff  in  error  contends,  first,  that  tin 
right  based  upon  the  statute  of  limitations  Is 
a  personal  one,  and  la  waived  unless  express- 
ly pleaded.  The  <m\y  Issue  was  ownership 
and  the  right  to  the  possession.  Under  the 
pleadings  in  ejectment  provided  for  the 
Code,  it  is  not  necessary  for  plaintiff  to  state 
In  his  petition  how  his  title  or  ownership  is 
derived.  Code  Ctv.  Proa  f  595,  Goi.  St 
1901,  i  5082. 

The  second  contention  raises  a  more  seri- 
ous question.  The  tax  deed,  under  whteh 
plaintiff  below  claimed,  was  not  void  on  its 
face,  but  merely  voidable.  With  defendant 
In  error  and  his  Immediate  grantors  In  the 
actual  possession,  what  is  the  effect  of  the 
five  years*  statute  of  limitations?  Did  It  give 
to  defendant  in  error  a  right  which  be  could 
use  afflrmatlvely  and  assert  for  the  purpose 
of  recovering  the  possession  of  the  premises; 
or  was  the  right  which  he  thus  acquired 
merely  one  which  he  might  use  as  a  defense 
In  case  his  title  and  ownership  should  l)e  as- 
sailed? It  Is  contended  that  having  lost  pos- 
session he  could  not  use  the  five-years*  statute 
for  the  purpose  of  seeiEtag  affirmative  re- 
lief. Myers  v.  Coonradt,  28  Kan.  211;  Walk- 
er V.  Boh,  32  Kan.  354,  4  Pac.  272 ;  Doyle  v. 
Doyle,  33  Kan.  721,  7  Pac.  615,  and  Stump 
T.  Burnett,  67  Kan.  689,  73  Pac.  894,  are 
cited  and  relied  upon.  In  the  latter  case  the 
authorities  are  reviewed,  and  It  Is  held  that 
notwithstanding  the  statute  a  tax  deed  valid 
on  is  face  and  recorded  for  five  years  may 
be  Impeached  when  used  as  a  foundation 
for  affirmative  relief  in  an  action  lirought 
by  the  tax-title  holder.  In  that  case,  how- 
ever, the  land  was  vacant  and  unoccupied. 
The  only  possession  relied  upon  was  con- 
structive possession.  This  Is  mentioned  as 
a  controlling  circumstance.  It  is  there  said: 
"It  Is  perfectly  plain  that  this  Is  an  action 
to  procure  sometliiug  which  the  idainUfl  has 
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n&nr  oJoyeO.  Be  nenr  bad  actual  poa- 
aesalon  of  the  land.  He  m^t  hare  taken 
Boch  possession,  but  be  n^lected  to  do  so. 
Trne.  the  tax  deed,  good  on  Its  face,  cast 
Bpon  its  boldw  constructive  possession,  but 
constractlTe  possession  csists  only  in  legal 
oontemplation,  and  falls  far  abort  of  tbe 
Immediate  occupation  In  fact  wblcb  actual 
possession  zeanlree.  The  plaintiff,  there- 
fore, seeks  to  enlai^^  the  scope  of  bis  actual 
proprietorship  and  add  to  the  sum  of  enjoy- 
ment hitherto  furnished  1^  his  tax  deed  the 
new,  distinct  imrement  of  actual  poases- 

SlOtt.** 

In  tbe  case  at  bar  the  party  sattinff  up  the 
tax  deed  dalmed  to  hare  bad  actual  posses- 
sion of  the  lot  from  a  few  months  after  the 
recordlDff  of  the  tax  deed  in  1895,  nntU  dis- 
possessed by  plaintiff  In  error,  niere  was 
erldence  tending  to  support  this  claim  and 
tbe  general  finding  of  tbe  trial  court  majr 
be  conceded  to  bare  settled  that  contention 
In  favor  of  defendant  in  error.  An  excep- 
tion to  tbe  rule  that  a  statute  of  limitations 
can  only  be  used  as  a  shield  of  defense  and 
not  as  a  weapon  of  attack  la  recognized 
trbere  the  person  claiming  under  the  atatute 
baa  been  wrongfully  dispossessed  after  tiie 
lurescrlbed  period  has  run.  He  may  be  re- 
stored to  bla  rights  in  an  action  ftw  posses- 
sion and  base  bis  clalma  upon  tiie  statute. 
Tiedeman  in  his  wOTk  <m  Beal  Property,  8 
740.  says:  "But  in  any  case  a  temporary 
recovery  of  possession  by  the  <n1glnal  own- 
er after  tbe  rmmlDg  of  tbe  statute  of  liml- 
tationa  wilt  not  affect  the  disselsor'a  titie, 
where  there  has  been  no  voluntary  surrend- 
er to  tbe  original  owner.**  To  tbe  same  effect 
see  Hlncbman  r.  Whetstone,  28  IIL  185;  Ad- 
gell  on  Limitations,  I  880. 

Where  one  has  held  adverse  possession 
of  land  for  the  prescribed  period  under  a 
claim  of  title  other  than  a  tax  deed,  his 
Utie  becomes  absolnt&  He  Is  not  requjred 
thereafter  to  continue  his  possesion  in  order 
to  protect  bla  rights,  and  while  they  have 
been  acqidred  under  a  statute  which  In 
terms  only  barred  the  remedy,  and  made  no 
provision  for  extlnguisbing  the  titie  of  the 
ordinal  owner  or  casting  it  upon  him,  never- 
theless tliat  Is  tbe  net  result  and  courts 
will  grant  him  affirmative  relief  in  an  action 
bafied  upon  tbe  titie  thus  acquired.  Lefflng> 
wen  T.  Wairen,  2  Black  (U.  B.)  589,  17  L. 
Ed.  261;  Faloon  et  at  v.  Slmshansn  et  al., 
180  IIL  648.  22  N.  B.  885',  Alexander  et  al. 
T.  Pendleton,  8  Cranch  <U.  S.)  461,  8  L. 
Ed.  624;  Angell  on  Limitations  (Oth  Ed)  I 
881.  The  title  acquired  becomes  as  perfect 
as  a  title  by  deed.  1  A.  ft  E.  Bnc.  of  Law, 
888.  If  there  is  any  reason  why  this  rale 
shoidd  not  apply  to  the  title  acquired  under 
a  tax  deed,  valid  on  ite  face,  where  the  flve- 
yeara'  statute  has  nm.  It  must  be  fbnnd 
In  tbe  nature  of  the  thing  Itself,  and  because 
tax  deeds  are  not  favored. 

It  has  been  said  that  after  tbe  five-year 
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statute  has  run,  the  boldw  of  the  tax  deed 

may  retain  all  that  he  is  possession  of  by 
virtue  of  it,  but  that  he  may  not  nae  It  to 
obtain  something  more.  Walker  v.  Bob, 
gupra.  In  that  case  the  land  was  vacant 
and  unoccupied,  and  the  action  was  not  In 
ejectment,  but  one  to  quiet  tbe  title  of  tbe 
tax  deed  bolder.  Here  plaintiff  seeks  to  re- 
gain something  he  had  and  was  entitled  to 
and  wUcb  was  wrongfully  taken  from  him. 
We  think  that  when  a  tax  deed,  valid  on  Its 
face,  has  been  of  record  for  five  years,  and 
the  tax-tiUe  holder  la  in  possession,  claim- 
ing by  virtue  of  tbe  tax  deed,  and  one  claim- 
ing adversely  wrongfully  dispossesses  him 
by  force,  or  fraud  or  stealth,  tbe  holder  of 
the  tax  titie  may  maintain  ejectment  to  re- 
gain  what  was  wrongfully  taken  from  him. 
He  does  not  thereby  seek  to  enlarge  tbe 
scope  of  his  orl^nal  claim  or  to  add  to  the 
sum  of  enjoyment  furnished  by  his  tax  deed; 
but  his  cause  of  action  arises  by  virtue  of 
tbe  wrongful  dispossession,  and  the  courts 
will  permit  him  to  base  his  claim  upon  his 
tax  deed  and  former  possession  and  tbe 
wrongful  act  of  the  other  party.  To  bold 
otherwise  would  encourage  reprisals  and 
efforta  to  obtain  scrambling  possession 
which  tbe  law  discoimtenances.  Before  the 
limitation  has  run  the  original  owner  may 
enter.  His  entry  then  Is  not  wrongful  evesi 
though  made  against  the  will  of  the  person 
claiming  nnder  the  tax  titie.  After  tbe 
limitation  lias  run,  his  right  to  enter  has 
lapsed.  If  section  141  of  the  tax  law  (Laws 
1876,  p.  95,  c  84),  prevents  blm  after  five 
years  from  maintaining  an  action  to  regain 
possession  from  one  holding  either  actual 
or  coustructive  possession,  how  can  it  b* 
said  with  reason  that  he  can  lawfully  ac- 
quire any  rights  by  a  possession  obtained 
by  force,  or  fraud,  or  stealth  against  the 
peraon  In  actual  possession?  If  be  can  ac- 
quire no  rights  by  possession  obtained 
wrongfully,  the  courts  should  be  open  to  the 
one  wrongfully  dispossessed,  and  the  parties 
should  be  restored  to  their  original  position. 

There  Is  no  force  in  the  claim  that  tbe  two- 
year  statute  of  limitations  barred  the  action, 
or  that  defendant  in  error  waived  any  rights 
by  failure  to  plead  the  facts  relied  upon  to 
avoid  the  statute.  As  before  observed,  the 
petition  was  In  tbe  statutory  form,  and  It 
was  not  necessary  for  defendant  in  error  to 
plead  any  of  the  facts  relied  upon  to  abow 
his  title.  He  claimed  that  the  lot  was  In 
the  actual  possession  of  himself  and  bla  im- 
mediate grantors  from  1805,  shortly  after 
the  deed  was  recorded,  until  he  was  wrong- 
fully dispossessed  by  plaintiff  in  error.  The 
judgment  of  the  trial  court  settled  these 
contentions  In  bis  favor.  Under  these  facts 
the  two-year  statute  bad  no  aiq>Iication. 
Thornburgh  v.  C!ole,  27  Kan.  400l 

The  judgment  will  be  afflrmecL  All  tbe 
Josticea  concurrins. 
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(73  Kaa.  784) 

MISSOURI,  K.  &  T.  RT.  CO.  v.  FITHIAN. 
(Supreme  Court  of  Kansas.   M&j  12,  1906.) 

RA.n;.B0AD8— IiIABII,ITT  TOR  FiBES.  . 

A  railroad  company  is  liable  for  destruction 
of  a  building  through  the  negligence  of  its 
employ^  in  buroiD^  its  right  of  way,  though 
because  of  the  direction  of  the  wind  the  fire 
"  was  burning  towards  the  track;  tbe  employes 
acting  under  orders  of  the  company's  repre- 
sentadTO. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  41, 
Cent.  Dig.  Railroads,  SS  16tK).  ia7a-1670.] 

Error  from  District  Court,  Lyon  Coiint7i 
F.  A.  Meckel,  Judge. 

Action  by  W.  C.  Flthlan  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  defendant  brings 
error.  Affirmed. 

John  Madden,  W.  W.  Brown,  and  L,  B. 
Kellogg,  for  plaintiff  in  error.  Buck  &  Spen- 
cer, for  defendant  In  error. 

PTOR  CURIAM.  An  Icehouse  was  burned 
through  the  negligence  of  the  employ^  of  the 
railway  company  who  were  burning  and 
clearing  the  right  Of  way.  It  was  not  an  ac- 
cidental fire,  but  was  purposely  set  ont  under 
orders  of  a  foreman  and  to  carry  out  the  com- 
pany's scheme  of  clearing  the  company's 
right  of  way  and  protecting  it  against  loss. 
The  Are  was  set  out  Just  beyond  the  right 
o£  way  and  within  a  few  feet  of  the  Ice- 
house, but  tbe  company  cannot  escape  llahtllty 
on  that  account.  Because  of  the  direction  of 
the  wind  the  men  thought  It  to  be  more 
practicable  to  bum  from  the  outside  toward 
tbe  railroad  track,  instead  of  from  the  track 
outward,  but  it  proved  to  he  a  careless  and 
disastrous  plan.  Tbe  fire  was  started  near 
the  right  of  way  by  employes  of  the  company, 
under  ordws  of  its  representatlTe,  and  for 
its  own  benefit.  For  their  negligence  the 
company  is  responsible. 

The  question  of  contributory  negligence 
was  properly  submitted  to  and  settled  by  the 
Jury. 

We  find  no  error  In  the  Instmctlona,  or 
other  rulings,  and  Uierefore  the  judgment 
will  be  affirmed. 


(73  Kan.  401) 

CHRISTISEN  r.  BARTLBITT. 

(Supreme  Court  of  Kansas.   May  12,  1006.) 

COUBTS— RBCOBDS  —  COBBECTIOK  —  POWEB  OF 
COUBT. 

A  district  court  has  inherent  power  to  cor- 
rect the  record  of  its  proceedings,  so  that  it 
sbali  apeak  the  truth  and  show  what  actually 
took  place.  This  power  is  not  loat  by  lapse  of 
time,  and  may  in  the  discretion  of  the  court 
be  exercised  upon  its  own  motion  and  without 
notice  to  the  parties  affected. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Courts,  SS  36&-373.] 

(Syllabus  by  the  Court) 

On  motion  fbr  rehearing.  Denied. 
For  former  opinion,  see  84  Pac,  S3(X 


MASOX,  J.  In  the  original  dplnioa  la  this 
case  It  Is  stated  .that  one  objeetlcm.  made  by 
the  plaintiff  in  mor  to  the  order  of  the 
district  court  amending  tbe  record  of  its 
Judgment  was  that  tbe  purported  correction 
did  not  accord  with  fbe  real  facts  and  waa 
not  sup{>orted  1^  sofflciait  evidence.  In  a 
motion  for  a  rehearing  it  la  truly  said  that 
this  Btatemmt  la  Incorrect,  and  that  the  only 
objections  made  to  the  order  were  based  on 
the  contoitton  that  tbe  district  court  had  no 
Jurisdiction  to  make  it  This  court  was  mis- 
taken la  auEposlng  that  counsel  for  tbe  plain- 
tiff in  error  were  relying  upon  a  claim  that 
the  first  Journal  entry  showed  the  actual 
proceedings  that  took  place  and  that  the  sec- 
ond one  did  not  This  mistake  resulted  from 
their  having  filed  here  an  aflSdavlt  tending 
to  impeach  the  second  entry  and  support  the 
first,  and  from  the  circumstance  that  at  the 
oral  ai^ument  the  question  of  fact  was  tbe 
subject  of  some  controversy.  This  affidavit, 
however,  was  presented  In  resistance  of  the 
motion  of  the  defendant  In  error  for  leave  to 
file  a  supplemental  transcript,  and  the  orat 
discussion  referred,  to  was  only  Incidental. 
Neither  upon  the  final  submission  of  the 
cause  here,  nor  In  his  motion  In  the  lower 
court  to  set  aside  the  order  amending  the 
Journal  entry,  did  the  plaintiff  in  error 
raise  an  Issue  as  to  what  was  actually  done 
at  the  time  judgment  was  rendered.  At  the 
hearing  of  that  motion  affidavits  were  offer- 
ed and  rejected,  tbe  contents  of  which  are  not 
shown,  but  the  motion  itself  was  based  on 
purely  Jurisdictional  grounds.  The  plaintiff 
in  error  stands  upon  tbe  proposition  that  the 
district  court  had  no  power  after  the  expira- 
tion of  the  term  at  which  the  Judgment  was 
rendered  to  order  a  change  in  the  record  of 
the  Judgment  of  Its  own  motion,  and  without 
notice  to  him.  If  his  contention  Is  sound  be 
has  done  nothing  to  waive  its  benefits  and  Is 
entitled  to  a  reversal  of  the  order. 

In  support  of  his  position  the  plaintiff  In 
error  cites  a  number  of  decisions  which  are 
quite  beside  tbe  question  because  they  refer 
to  actual  changes  in  the  action  of  tbe  court 
while  we  are  concerned  here  only  with  an 
alteration  in  the  record  made  of  such  action. 
He  also  relies  upon  the  language  of  the  first 
sentence  of  section  569  of  the  Code  of  Civil 
Procedure  (section  6065,  Gen.  St.  1901), 
which  reads:  The  proceedings  to  correct 
mistakes  or  omissions  of  the  clerk,  or  irregu- 
larity in  obtaining  a  judgment  or  order,  shall 
be  by  motion,  upon  reascmable  notice  to  the 
advene  party  or  bis  attorn^  In  tbe  action." 
This  language  has  obrlous  reference  to  the 
tliird  Bubdlvtfllon  ot  the  preceding  paragraph 
which  by  the  context  is  shown  to  have  rela- 
tion to  tbe  vacation  or  modification  of  Judg- 
ments or  orders  actually  made,  and  not  to  tbe 
correction  of  mistakes  made  In  attempthv 
correctly  to  register  them.  Whether  it  has 
any  application  to  the  matter  of  rectifying 
errors  made  1^  the  clwk  in  r^rdlng  ordors 
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need  not  be  decided.  If  so  the  method  point- 
ed out  for  accompllshliig  tbat  purpoee  Is  not 
exclusive.  A  court  of  record  hae  an  inherent 
power  over  its  own  records  which  includes 
the  authority  to  require  the  correction  of  any 
errors  that  may  creep  into  them.  This  power 
Is  not  lost  by  lapse  of  time  or  the  expiration 
of  a  term  of  court  The  duty  of  a  court  to 
see  that  Its  records  speak  the  truth  Is  an 
affirmative  and  active  one,  and  It  Is  not  a 
jQrIsdictlonal  prerequisite  to  Its  performance 
that  one  party  should  Invoke  It  by  motion  or 
that  the  other  should  have  notice  before 
action  is  taken.  See  17  Eac  of  P.  &  P.  912, 
913,  914,  note  2.  The  proposition  Is  thus 
stated  In  the  syllabus  to  Balcta  t.  Sbaw,  7 
Gush.  (Mass.)  282:  "Courts  of  record  hare 
power,  at  any  time,  as  well  after,  as  dnrli^ 
the  term,  at  which  any  ^ti7  Is  made,  of  their 
own  motion  or  on  the  suggestion  of  any  party 
Invested,  and  without  notice  to  any  one,  to 
correct  the  mistakes  and  snpply  the  omissions 
of  their  clerks  or  recording  officers,  so  as  to 
make  the  record  confonn  to  the  truth  of  the 
case,  and  are  the  ^elusive  Judges  of  the 
necessity  and  propriety  of  so  amending  and 
extending  their  records,  and  of  the  proofs 
and  of  the  snfflclency  of  the  proofs  on  which 
to  proceed.**  In  Lewis  v.  Ross,  87  Me.  230, 
8D  Am.  Dec.  49.  It  is  said,  citing  Balch  t. 
Shaw,  supra:  "On  general  principles,  It  Is 
competent  for  a  court  of  record,  and  Incident 
to  Its  antbority,  to  correct  mistakes  in  Its 
records,  which  do  not  arise  from  the  Jndl<dal 
action  of  the  court,  but  fnnn  the  mistakes  of 
Its  recording  officer.  In  doing  this,  It  may 
r^nlate  Its  own  action  upon  Its  own  sense  of 
respoiudblllty  and  duty,  and  proceed  upon 
suggestion,  or  on  motion  of  those  Interested, 
or  i^n  Its  own  *certaln  knowledge  and 
mere  motion.'  It  would  not  be  an  adversary 
proceeding.  In  which,  of  necessity,  there 
should  be  parties,  or  in  which  notice  would 
be  required.**  In  applying  this  principle  in 
Strickland  t.  Strickland.  95  N.  a  471,  the 
court  says:  "The  court  did  not  mtar  the 
Judgment  it  intended  to  enter,  nor  tiiat  au- 
thorized by  what  appeared  In  the  record. 
Soch  errors  may  be  corrected  at  any  time, 
and  after  a  long  while,  npon  motion  or  the 
court  may  and  ought  to  correct  them  ex  mere 
motn  as  soon  as  it  sees  tliem.  This  Is  neces- 
saty  sod  proper,  to  the  end  tiie  record  shall 
speak  the  truth. .  The  object  is  to  make  the 
record  show  what  the  court,  in  fkct.  resolved, 
intended,  and  111  contemplation  of  law,  did." 

The  fnrthm  dtation  of  antliorttles  Is  un- 
necessary. The  power  referred  to  Is  nndonbt' 
ed  and  ia  essential  to  the  prevention  of  in- 
justice; The  manner  of  its  exercise  is  neceft* 
sarlly  committed  to  the  sound  discretion  of 
the  court,  and  must  be  governed  by  circum- 
stances. Unquestionably,  as  suggested  In  the 
original  opnlon.  It  would  ordinarily  be  bet- 
ter practice  that  a  notice  sbould  be  given. 
Possibly  conditions  might  arise  In  which  a 
fallnre  to  give  a  notice  would  tend  to  show 
an  abnse  of  discretion.  In  the  pres^ut  case 


the  omission  to  give  notice  affords  the  plaln- 
ticr  in  error  no  cause  of  cociplaint  As 
already  stated  a  notice  was  not  necessary  to 
confer  jurisdiction  to  make  the  order,  and 
it  is  manifest  that  its  absence  affected  no 
substantial  right  of  the  plaintiff  in  error. 
Els  motion  to  strike  out  the  new  entry  was 
based  solely  upon  technical  grounds,  and 
raised  no  issue  as  to  what  the  record  should 
say  in  order  to  speak  the  truth;  but  tiie  fact 
that  it  was  filed,  noticed,  argued,  submitted, 
and  decided,  shows  tbat  he  had  abundant  op- 
portunity if  be  cared  to  to  exercise  It  to  se^k 
a  r«nedy  for  any  real  wrong  he  believed  he 
had  suffered.  Aa  was  said  in  Balch  v.  Shaw, 
snpra:  "Surely  a  court  of  record  need  not 
l^ve  notice  to  all  the  world  to  ctmo  in  and 
show  cause  why  it  should  not  make  its  rec- 
ord conform  to  the  truth  of  the  case.  Any 
party,  who  supposes  be  can  show  anch  causes 
should  apply  to  the  court  to  have  the  record 
set  aside  or  expunged,  after  it  Is  made. 

The  motion  for  a  rehearing  Is  denied.  All 
the  Justices  concurring. 


C7S  Kan.  690) 

GHTCA60,  E.  T.  &  P.  EY.  CO.  et  al.  T. 
WYNKOOP  et  al. 
(Supreme  Court  of  Kansas.  May  12,  190a) 

1.  VEwnB— Actions  in  Pebbokaic  —  Closino 
Undebgbade  Cbossiko. 

An  action .  of  mjunction  to  prevent  the 
closing  of  an  nnderKrade  crossing  of  a  rail- 
road operates  In  perBonam.  and  is  not  one  of 
those  provided  for  in  section  46  of  the  Civil 
Code,  which  must  be  brought  in  the  county  In 
which  the  subject  of  the  action  is  situated. 

2.  RaIZAOADB— RlQHT  OF  WAT— UNOSBGBADI 
CBOSBI  NO— CONTBACT. 

A  contract  between  the  owner  of  land  and  a 
railroad  companj,  in  connection  with  a  pro- 
ceeding to  condemn  a  right  of  way  for  a  rail- 
road, which  reserved  to  the  landowner  an  un- 
dergrade crossing  as  a  means  of  access  from  one 
part  of  the  farm  to  the  other,  and  which  was 
taken  into  account  by  the  condemnation  com- 
missioners In  the  award  of  damages  for  the  ap- 
propriation f»f  the  right  of  way,  is  binding  npon 
both  of  the  parties. 
(Syllabus  by  the  Court) 

Error  from  District  Court,. Atchison  Coun- 
fy;  B.  F.  Hudson,  Judge. 

Action  by  Albert  L.  Wynkoop  and  others 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

M.  A.  Low,  W.  F.  Bvans,  and  Paul  B.  Walk- 
er, for  plaintiffs  In  error.  J,  L.  Berry  and 
Gl  D.  Walker,  for  defmdants  In  error. 

JOHNSTON,  a  J.  This  was  an  action 
to  enjoin  the  chMlng  of  an  undergrade  form 
crossing  of  a  railroad.  In  1888  tiie  Chk»go, 
Kansas  ft  Nebnuka  Railway  Cmnpanjt  laid 
out  a  railroad  and  condonned  the  right  of 
way  across  the  farm  of  David  Wynkoop.  The 
route  selected  was  between  the  buildings  on 
the  Wynkoop  farm  and  the  public  highway, 
in  a  d^ression  which  extoided  {rom  thft 
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balldli^  to  tbe  public  highway  a  private 
roadway  had  been  built  for  the  accommoda- 
tion of  the  owner  and  occupants  of  the  farm. 
The  railroad  was  laid  out  and  butlt  across 
this  depression,  and  the  plan  of  the  railroad 
required  a  high  embankment,  which  extend- 
ed 85  rods  across  the  farm,  and  the  height 
of  which  was  about  25  feet  at  the  Intersec- 
tion of  the  private  roadway.  When  the  com- 
missioners met  to  condemn  a  right  of  way 
over  the  farm,  the  matter  of  passing  from 
one  side  of  the  railroad  to  the  other  by  the 
ode  of  the  private  roadway  was  considered, 
and  It  was  agreed  between  the  owner  and  the 
r^fresentatlve  of  the  railway  company  that 
an  opening  would  be  left  for  an  undergrade 
crossing  at  the  Intersection  of  the  private 
roadway,  and  the  damages  of  the  owner  were 
assessed  by  tbe  commissioners  upon  the  un- 
derstanding that  he  should  have  such  a  cross- 
ing at  that  polht  The  railroad  was  built 
In  accordance  with  the  plan,  and  a  bridge 
constructed  over  tbe  private  roadway.  In 
1891  the  plaintiff  in  error  acquired  the  rail- 
road property,  and  in  1895  some  negotia- 
tions were  had  between  the  railway  company 
and  the  owner  of  the  farm  in  regard  to  nar- 
rowing tbe  passageway  under  the  railroad 
and  the  substitution  of  an  arch  stone  culvert 
for  the  bridge  first  built  No  agreemrat  was 
reached  by  them,  however,  and  another  bridge 
similar  to  the  one  first  built  was  erected, 
without  Interfering  with  tbe  private  roadway. 
In  1903  the  railroad  company,  desiring  to 
Improve  its  roadbed  and  to  put  It  In  a  condi- 
tion for  the  use  of  heavier  equipment,  again 
negotiated  with  Wynkoop  with  reference  to 
placing  a  stone  culvert  where  the  private 
roadway  crossed  under  the  railroad  tracks. 
At  that  time  the  representative  of  the  rail- 
way company  suggested  tbe  substitution  of  a 
stone  culvert  about  10  feet  wide,  while  Wyn- 
koop insisted  that  the  necessities  of  the  farm 
required  an  opening  14  feet  wide.  There  was 
a  suggestion,  too,  by  the  railroad  company 
that  a  grade  crossing  might  be  made  at  the 
and  of  the  embankment;  but  the  parties  were 
unable  to  at;ne,  and  tba  company  proceeded 
to  close  up  the  roadway,  whoi  this  action  was 
brought,  which  resulted  in  a  permanoit  In- 
junction against  the  destruction  of  the  tinder^ 
grade  crossing. 

It  is  first  contended  tha^  as  tbe  situs  of  the 
undergrade  crossing  Is  In  Doniphan  county, 
the  district  court  of  Atdilson  county  was 
without  jurisdiction  to  consider  tiie  cue; 
that  the  provision  of  section  46  of  the  Civil 
Code^  requiring  that  actions  "for  the  recovery 
of  real  proper^  or  of  an  estate  or  Interest 
tiierein,  or  for  the  determination  In  any  form 
of  any  such  right  or  Interest;"  must  be 
bron^  in  the  county  in  which  Hie  subject  of 
the  action  Is  situated,  applies.  This  Is  not  an 
action  to  recover  real  property,  nor  for  Hie 
determliutlon  of  an  Interest  ther^  It  Is 
an  action  whldi  opetB-tes  In  personam,  and 
its  object  Is  to  prevent  the  commission  of  a 
wnuig  b7  obstructing  a  roadvay.  Wynkxxv 


was  not  askli^  to  have  an  Interest  In  land 
determined,  nor  could  any  Judgment  be  ren- 
dered In  the  action  which  would  have  that 
effect  The  legal  title  In  the  land  was  In  him- 
self, and  ever  since  the  right  of  way  for  tbe 
railroad  was  condenmed  and  the  railroad  was 
built  there  has  been  an  undergrade  crossing 
from  one  part  of  his  farm  to  the  other.  The 
proposed  closing  of  this  roadway  Is  tbe  wrong 
of  which  complaint  Is  made  In  establishing 
tbe  wrong,  the  ownerahip  of  the  land,  as  welt 
as  the  condemnation  of  a  right  of  way  over  it, 
was  to  sinne  extent  drawn  in  question;  but 
these  matters  were  only  incidental  to  the 
gravamen  of  the  action — the  prevention  of  a 
threatened  wrong. "  Not  every  action  growing 
out  of  transactions  concerning  real  property  Is 
local.  Where  the  decree  sought  Is  to  operate  on 
the  person,  and  not  upon  the  real  property,  tbe 
location  of  the  property  Indirectly  affected  Is 
not  material.  It  was  held  In  Close  v.  Wheat- 
on,  65  Kan.  830,  70  Paa  891,  that  an  action  to 
compel  the  specific  performance  of  an  agree- 
ment to  convey  land  did  not  come  wltbln  the 
provisions  of  section  46  of  the  Civil  Code^ 
and  that,  while  It  related  to  real  estate^  it 
could  be  brought  in  any  county  where  the  de- 
fendant might  be  legally  served  with  personal 
process.  In  Slassle  v.  Watts,  0  Cranch  (U. 
S.)  148,  8  L.  Ed.  181,  Chief  Justice  Marshall, 
speaking  of  such  an  action,  said:  "In  eases 
of  fraud,  trust,  or  contract  the  Jurisdiction  of 
a  court  of  chancery  is  sustainable  wherever 
the  person  may  be  found,  although  lands  not 
within  the  Jurisdiction  of  that  court  may  be 
affected  by  the  decree."  It  Is  held  that  Juila- 
diction  of  this  character  Is  strictly  in  person- 
am and  that  the  court  may  CTercIse  it  Inde* 
pendently  of  the  locality  where  tbe  act  la  to 
be  done.  The  relief  sought  not  l>elng  the  de- 
termination of  an  Interest  In  real  estate,  but 
against  the  defendant  personalty,  was  rightly 
brought  where  personal  service  could  be  bad. 
As  tending  to  sustain  this  view,  see  Alex- 
ander V.  Tolleston  Club,  110  IlL  e6;  Powell 
V.  Cheshire,  70  Oa.  8S7,  48  Adl  Rep.  B72; 
Great  Falls  Mfg.  Co.  t.  Worster,  23  M.  H.  462; 
Glad  T.  Palst;  181  Fa.  148,  87  Aa  IM:  Jen- 
nings V.  Beale,  158  Fa.  28B»  27  AtL  948;  OXion- 
uor  T.  Shannon  (Tex.  Olv.  An*.)  SO  8.  W. 
1096;  BoCbeT.Harrbi,g2N.Y.398:  Boee  t. 
Ghotean,  11  HI.  167;  Bc^ston  T.  Royston,  21 
Oa.  161;  IfeArthnr  t,  Matthewson,  67  Oa. 
184 »  11  A.  ft  B.  BncyL  of  U  178. 

Then  Is  a  contention  tiiat  nnder  Uie  evi- 
dence Wynkoop  waa  not  entitled  to  an  under- 
grade crossing.  In  that  cramectlon  It  Is  ar- 
gued fliat  the  r^t  of  Wynkoop  to  nae  tbe 
cnwting  la  In  tbe  natare  of  an  easonemt;  and 
that  It  18  wortbiees  nnleas  eridenced  by  writ- 
ing The  case  Is  not  to  be  treated  aa  an 
easemoit  obtained  by  WjtAoop  from  tbe  raU- 
xoad  company.  The  private  roadway  passed 
ma  his  own  land  and  he  never  parted  wltb 
the  right  to  it  or  to  Its  nse^  The  company 
acquired  no  more  than  it  tor,  and  accord- 
ing to  the  testimony  tbe  op^  passageway  was 
ezcQpted  tnm  tt»  rUfiit  ^way,  and  thst 
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flact  was  taken  into  acconnt  in  ttm  lOlowance 
of  damages  ibe  ooumlasloDerB.  If  the 
right  to  make  a  solid  embankment  had  be»i 
eon^t  and  obtained,  an  award  of  damages 
tor  the  (dntmctlon  and  the  resnlting  tncon- 
venience  of  the  owner  In  paaslng  from  one 
part  of  his  farm  to  the  other  must  have  been 
allowed.  The  aawtion  of  whethw  the  under- 
grade crossing  was  practicable  and  shonld  be 
maintained  was  a  proper  conslderfttion  In  the 
condemnatifm  proceeding.  If  snch  a  crossing 
is  a  part  of  the  plan  of  the  railroad  company, 
and  It  Is  considered  in  awarding  damages  to 
the  landowner,  tlie  company  Is  bound  to  con- 
struct and  maintain  such  crosalng.  Railroad 
Go.  T.  Kregelo,  S2  Kan.  608,  5  Pac.  16 ;  Rail* 
road  Go.  t.  Goq»r,  ^  Kan.  Q61,  22  Pac.  634; 
Railway  Go.  r.  Davenport.  &i  Kan.  206,  69 
Pac.  1(6,  16  Oyc  717.  A  contract  reserving 
a  crossing,  which  diminishes  the  damages  to 
be  paid  by  the  railroad  compuy,  surely  has  a 
binding  effect  upon  such  company.  The 
crossing  was  maintained  1^  t3ie  railroad  com- 
pany, and  used  1^  the  landowner,  about  17 
years  without  Interruption  before  tills  con- 
troversy arose;  but  the  right  to  the  crossii^ 
does  not  depend  upon  inferences  based  on  the 
conduct  of  the  parties,  nor  yet  upon  the  ne- 
cessity for  the  crossing  but  rests  upon  an 
agreement  reserving  It  to  the  owner,  and 
which  largely  affected  the  compensation  paid 
for  the  right  of  way.  The  landowner  cannot 
insist  that  the  opening  shall  remain  In  the 
same  form,  nor  as  wide  as  it  was  originally 
left,  but  under  the  agreement  Is  entitled  to 
snch  an  undergrade  crossing  as  will  meet  the 
ordinary  necessities  of  a  farm.  The  fact  that 
the  parties  were  unable  to  agree  Just  what 
should  be  the  width  of  the  crossing  did  not 
abrogate  the  original  agreement,  nor  warrant 
the  closing  of  the  crossing. 

There  appears  to  be  substantial  support  In 
the  evidence  for  the  findings  of  the  court,  and 
boice  its  Judgment  must  be  affirmed.  All 
the  Justices  concurring. 


(73  Kan.  S67) 

STATM  LIFE  INS.  CO.  v.  JOHNSON. 
(Supreme  Court  of  Kansas.   May  12,  1906.) 

1  Evidence— Parol  Evidbkcb— Faiun. 

In  an  action  to  avoid  a  writtoi  contract 
and  to  recover  money  paid  thereon,  on  the 
ground  that  the  party  seeking  to  avoid  and  re- 
cover the  payment  had  no  opportunity  to  read 
the  contract  and  was  induced  to  execute  the 
same  by  false  and  frandulent  rraresantationa, 
tibe  role  Uiat  parol  testimony  will  not  be  re- 
ceived of  conversations  had  between  the  con- 
tracting parties  prior  to  the  signing  of  the  con- 
tract, for  the  purpose  of  disputing,  altering, 
or  changing  the  terms  of  tlie  contract,  does  not 
obtain. 

2.  Contracts  —  Rescission  —  Fraudui.ent 
Repbesentations— Qttestion  bob  Jury. 
A  defense  to  such  an  action,  that  the  false 
and  fraudulent  representations  allied  to  have 
been  made  were  so  palpably  false  or  unrea- 
sonable that  the  party  claiming  to  be  injured 
could  not  be  and  was  not  deceived  thereby,  is 
ordinarily  a  question  of  fact  Cor  tlie  juiyi  and 
not  a  question  of  law. 
^yllaboB      the  Gourt^ 


BiTor  flrom  District  Court,  Jeffsmn  Coun- 
ty; G.  F.  Hurrel,  Judge. 

Action  hy  John  N.  Johnson  against  the 
State  I4fe  Insurance  Company.  Judgment 
for  i^alntlfl.  Defendant  brings  error.  Af- 
firmed. 

Defendant  In  error  sued  plaintiff  In  error 
to  recover  $132.12  paid  by  him  to  said  Insur- 
ance company  on  a  contract  of  insurance 
which,  as  claimed,  was  procured  through 
fraud  and  fraudulent  representations.  Judg- 
ment was  rendered  for  the  full  amount  claim- 
ed by  Johnson  In  the  district  court  of  Jeffer- 
son county,  and  the  Insurance  company  brings 
the  case  here  for  review. 

Chas.  F.  Coffin  and  Phinney  &  Raines,  An: 
plaintiff  in  error.  H.  B.  Schaeffer.  W.  A.  Kli- 
ley,  and  D.  U  Stanley,  for  defendant  In  error. 

SMITH,  J.  The  first  error  complained  of 
la  the  overmllng  of  the  demurrer  filed  by  the 
Insurance  company  to  the  amended  petitlmi, 
and  as  principal  ground  therefor  flie  com- 
pany claims  that  the  representations  alleged 
to  have  been  falsely  made  by  the  Insurance 
company's  ag^t  were  so  palpably  unreason- 
able that  they  were  not  Ukely  to  deceive,  and 
hence  the  all^atlon  Hiat  the  plaintiff  below 
did  rely  upon  tl»  same  is  not  admitted  by  the 
douurrer.  The  general  rule  Is  that  a  de- 
murrer to  a  pleading  admits,  for  the  purposes 
of  the  bearing  thereof,  the  truth  of  the  facts 
alleged  in  the  pleading,  and  while  there  may 
possibly  be  exceptions  to  this  rule  courts  will 
not  carefully  weigh  the  degree  of  credibility 
whldi  a  particular  person  may  lend  to  what 
appears  to  be  an  unreasonable  story  told  to 
him  for  the  purpose  of  defrauding  him.  It 
comes  with  poor  grace  from  one  defending 
against  an  allied  fraudulent  representation 
that  the  r^resentatloiu  were  so  palpably 
false  and  unreasonable  as  to  be  absolutely  In- 
credible. At  most,  it  is  rather  a  question  oi 
fact  for  the  Jury  tiian  a  question  of  law  for 
the  court  The  other  objections  to  the  peti- 
tion, except  the  fifth,  are  somewhat  In  the 
same  line. 

The  fifth  obJecUcm  Is  that  the  plaintiff  does 
not  allege  ttiat  tiie  policy  he  received  was 
worth  less  than  he  actually  paid  for  it,  and 
consequently  that  he  was  not  damaged  and 
is  not  entitled  to  relief.  This  is  not  an  ac- 
tion to  recover  damages  but  to  avoid  a  con- 
tract for  fraud,  and  to  recover  the  money 
procured  through  the  fraud.  We  think  the 
petition  stated  a  cause  of  action  and  that  the 
demurrer  thereto  was  properly  overruled. 

W6  have  examined  the  speclflcattons  of  er- 
ror assigned  on  the  introduction  of  evidence. 
As  to  the  vritoess  Johnson  the  oply  evidence 
which  we  think  worthy  of  comment  to  whlcb 
our  attention  Is  called  is  the  answer  to  the 
question:  "State  whether  you  ever  received 
from  defendant  the  kind  of  policy  that  was 
represented  would  be  sent  to  you  by  this  man, 
Marks."  Answw:  "No,  sir."  This  was  a 
conclusion  of  fact  whidi  should  no^ijave  been 
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drawn  or  made  hj  tbe  witness,  bnt  Bbonld 
have  been  left  to  the  Jury.  The  representa- 
tions said  to  have  been  made  by  Marks,  how- 
ever, were  detailed  to  the  juryt  and  a  copy  of 
the  policy  was  also  produced  In  evidence,  and 
we  cannot  say  that  the  defendant  was  prej- 
udiced by  the  answer.  In  fact,  the  Jury  was 
prartlcally  left  to  draw  its  own  concluslona 
ta  the  witness  does  not  seem  to  have  detail- 
ed In  what  respect  he  con^dered  the  policy 
was  of  different  bind  than  that  promised. 

The  plaintiff  In  error  further  complains  of 
the  testimony  of  Barnes,  Haddleston,  Hender- 
son, and  Tounkln.  We  have  been  noable  to 
discover  anything  In  the  evidence  of  Bamea 
that  was  really  material  to  the  case,  or  that 
could  aid  the  plaintiff  below  or  Injure  the  de- 
fendant, except  a  letter  from  the  Insurance 
department  to  Johnson  which  was  identified 
by  Barnes  and  admitted  in  evidence  ov^r  the 
objection  of  defendant  but  the  court  struck 
this  out.  and  Instructed  the  Jury  to  disregard 
It.  Otherwise  it  would  have  been  material 
error.  We  remarlr  here  that  the  practice  per- 
mitted in  this  trial  of  allowtng  an  attorney, 
after  the  court  bad  austained  objections  to 
certain  questions,  to  make  oral  offers,  In  the 
presence  of  the  Jury,  of  what  he  expected  to 
prove  by  the  witness,  and  to  assert  that  be 
bad  plenty  of  evidence  to  sustain  the  offer, 
Is  not  good  practice.  The  court,  however, 
remedied  the  evil  so  for  as  possible  by  telling 
the  Jury  to  disregard  or  pay  no  attention  to 
the  offer.  The  better  practice  1b  to  require 
offers  of  proof  to  be  made  In  writing.  Many 
Jurymen  are  not  able,  at  the  end  of  a  long 
trial,  to  discriminate  between  the  matters 
heard  on  the  trial,  which  are  snbmltted  to 
them  as  evidence  and  those  matters  which 
are  not  so  submitted.  The  prodacti<ni  of  evi- 
dence, should  therefore  be  made  as  simple  aa 
possible,  and  counsel  should  not  be  allowed, 
daring  the  introdnctlon  of  evidence,  to  make 
assertions  with  reference  to  the  strength  of 
their  evidence  or  the  weakness  of  their  op- 
ponent's. We  cannot  say,  however,  that 
after  the  corrections  made  by  the  court  that 
Uie  defendant  was  materially  prejudiced  In 
this  req>ect 

As  to  the  evidence  of  the  witnesses  Hud- 
dleston,  Tounkln,  and  Henderson,  we  think 
It  was  admissible  for  the  purpMe  of  showing 
the  design  and  plan  of  the  agent,  Maries,  In 
procuring  the  Insurance  application  from 
Johnson  under  the  mle  of  evidence  laid  down 
In  Wlgmore  on  Evidence,  vol.  1.  |  304;  but, 
of  coorse,  such  evidence  should  not  have  been 
considered  In  determining  what  representa- 
liona  said  agent  made  to  Johnson.  If,  how* 
ever,  the  evidence  was  admissible  for  any 
purpose  is  should  not  have  been  excluded 
and  if  the  Insurance  company  desired  to  have 
Its  application  limited  It  should  have  request- 
ed an  Instruction  to  the  Jury,  defining  the  pur- 
poses for  which  it  could  be  considered,  and 
for  which  It  should  not  be  considered.  We 
think  there  was  aofflclent  competent  evidence 
not  only  to  JustlCy,  but  to  reqoln  the  orerrul- 


BlO'OBTBB,  OCaif^ 

ing  of  the  demurrer  to  plalntUTs  evidence. 
It  must  be  borne  In  mind  that  thla  was  not 
an  attempt  on  the  part  of  the  plaintiff  below 
to  vary  or  to  contradict  the  terms  of  the  writ- 
ten contract,  but  la  an  action  to  annul  and 
set  aside  a  written  contract  and  to  recover 
the  money  paid  thereon  on  the  ground  that 
the  contract  was  procured  through  fraud. 
The  real  Issue  In  this  case  U  whether  or  not 
the  agent  for  the  purpose  of  Inducing  John- 
son to  take  the  insurance,  made  material  mis- 
representations as  to  the  cost  or  conditions 
of  the  policy  or  as  to  the  payments  therefor, 
or  the  beneflts  to  be  derlv^  therefrom,  and 
whether  Johnson  did  rely  thereon,  and  was 
deceived  thereby,  and  induced  thereby  to  taks 
such  Insurance,  and  make  the  payment  there- 
on. If  tbls  question  is  answered  In  the  af- 
firmative, and  the  company  accepted  the  ben- 
efits of  the  fraud  practiced  by  Its  agent,  the 
contract  should  be  set  aside,  and  the  plaintiff 
should  recover.  We  have  examined  the  In* 
structlons  complained  of  and  think  the  qne» 
tions  in  Issue  were  fairly  presented  to  th* 
Jury,  and  that  the  Jury  was  not  misled.  Tba 
Issues  were  practically  all  Issues  of  fact 
There  seems  to  have  been  a  fair  trial,  and 
the  verdict  of  the  Jury  Is  Biq>ported  by  suf- 
ficient evidence. 

The  Judfrtnent  of  the  district  court  Is  at* 
firmed.  All  the  Jnstlcea  concorrbi^ 

(73  Kan.  658) 
CUB  et  aL  r.  JOHNSON. 
(Snpreme  Court  of  Kansas.  May  12,  190Q.) 

1.  VSRDOS    ANH    PCRCnASBB  —  DErAUX.T  OV 

pDRcnASER— Forfeiture. 

Courts  ahhof  forfeitures,  and  will  resort 
to  any  miiionnhte  rule  of  construction,  to  avoid 
•  tbna.  But  when.  In  a  contract  (or  the  sale 
real  estate,  it  is  stipulated  that  time  sbsll  be 
of  the  essence  of  tbe  sfcreement,  and  a  (or- 
feitore  upon'defanlt  is  provided  for,  sn'eb  con- 
tract will  be  upheld  and  enforced,  twless  under 
the  circumstances  shown  would  be  grossly  in- 
equitable. 

[Ed.  Note. — For'caAes  In  point,  see  vol.  4& 
Cent  Dig.  Vendor  and  Purchaser,  SS  30&-372.] 

2.  Save— Waiver. 

When  tbi  right  to  dKlare  a  forfeiture  im- 
der  such  a  contract .  exlttts.  the  party  entitled 
thereto  nniat  aasert  bis  right  promptly,  and  bis 
acts  relatlDg  thereto  must  be  uneqaivocal,  snd 
inconsistent  with  the  couttauance  of  the  con- 
tract, or  1m  will  be  held  to  have  waived  such 
right 

(Syllabus  by  the  Conrt) 

Error  from  District  Conrt;  Tngo  Ooanty; 
J.  ^.  feeder.  Judge. 

Action  by  Jj.  G.  Johnson  against  C  BL  Cue 
and  others.  Judgment  for  plaintiff,  and  ds> 
fendants  bring  error.  '  Reversed,  with  direc- 
tion. 

W.  B.  Sanm,  for  plaintiff  In  wror,  J.  3» 

Schenck,  for  defendant  in  error. 

GBAVES,  J.  Tbls  action  was  brought  In 
the  district  court  of  Trego  county,  by  tho 
.defendant  In  error,  to  cancel  a  contract  tot 
the  sale  of  real  estate,  which  bo  had  ex«> 
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cnted  to  the  plaintiffs  In  error,  who  made  de- 
fiiQlt  In  payments  due  thereon.  The  con- 
tract sought  to  be  canceled  was  executed 
June  IS,  1903.  By  It  the  grantor  agreed  to 
convey  320  acres  of  land,  upon  payment  by 
the  grantees  of  $4,5Wi.lO  as  stipulated.  Pay- 
ment was  to  be  made  in  Install  menta.  Time 
was  by  express  terms  made  of  the  essence 
of  the  contract  Under  a  prior  agreement 
of  sale  the  grantees  had  been  In  possession 
of  the  land  one  year,  and  had  paid  to  the 
grantor  $500.  The  balance  remaining  due 
on  the  sale  of  the  land,  at  the  date  of  the 
contract  sought  herein  to  be  canceled,  was 
the  ag^gate  sum  therein  stated,  ^,606.10. 
Of  this  amount  the  grantees  had  paid 
$822.03.  On  May  1.  1904,  an  Installment  of 
9133  became  due,  It  was  not  paid,  the 
grantor  declared  the  contract  at  an  end,  and 
demanded  possession  of  the  land,  which 
being  refused  he  brought  this  action.  Upon 
a  trial  a  decree  was  granted  In  favor  of 
the  plaintiff  and  the  defoidants  now  ask 
that  such  decree  be  reversed. 

By  this  decree  the  grantor  retatiu  $1,822.03 
paid  on  the  purchase  price,  and  also  re* 
covers  the  possession  of  the  land.  -  The 
grantees  have  been  in  possession  two  years. 
Upon  these  facts,  the  plaintiffs  in  error 
claim:  First,  that  the  defendant  In  error 
is  not  entitled  to  a  forfeiture;  and,  second, 
If  he  was  entitled  thereto,  It  has  been 
waived.  This  court  In  the  case  of  National 
Land  Company  v.  Perry,  28  Kan.  140,  held 
that  where  parties  to  a  contract  for  the  sale 
of  real  estate,  make  time  of  the  essence  of 
the  contract,  a  forfeiture  will  be  nnbeld  as 
stipulated,  unless  imder  the  circnmstances 
of  the  case  it  would  be  grossly  Ineqnitable. 
At  the  same  time  conrte  do  not  thvor,  but, 
on  the  contrary,  they  abbor,  forfeitures,  and 
will  resort  to  very  liberal  rules  of  construc- 
tion to  avoid  tbem.  BngUsh  v.  Williamson. 
M  Kan.  216,  8  Fac.  214;  Hartley  v.  Costo, 
40  Kan.  559,  20  Fac.  208;  Bitcbie  v.  Kansas, 
N.  &  D.  By.  Co.,  S5  Kan.  36,  39  Fac.  718; 
Insurance  Co.  r.  Hardesty,  182  111.  39,  55 
N.  B.  139,  74  Am.  St  Bep.  161;  Grlgg  v. 
Lendls,  21  N.  J.  Eq.  494;  Boblnson  v.  Ohen- 
ey.  17  Neb.  678,  24  N.  W.  378.  In  the  case 
last  cited.  In  speaking  of  a  contract  where 
time  was  made  of  the  essence  of  the  agree- 
ment uid  provided  for  a  forfeiture  In  case 
of  default  the  court  said:  "A  court  of  equity 
will  not  declare  a  forfeiture  unless  compelled 
to  do  so.  It  violates  every  prln(^ple  of  Jus- 
tice to  take  the  property  of  one  man,  and 
give  it  to  another  witbout  compensation, 
upon  a  simple  failure  to  pay  at  the  day, 
where  there  had  not  been  gross  laches.**  It 
seems  to  be  a  well-established  rule  In  such 
cases,  that  the  party  claiming  the  benefit 
of  a  forfeiture,  must  show  himself  to  be 
strictly  within  the  terms  of  the  instrument 
which  confers  that  right  He  must  act 
promptly  in  asserting  bis  claim  and  his  acts 
relatiiig  thereto  must  be  positive,  unequiv- 
ocal, and  Inconsistent  vKh  the  oontinuance 


of  the  contract  Faw  v.  Whlttlngton,  72  N., 
O.  321;  29  Am.  &  Bng.  Enc  of  Law,  677,, 
681;  Boone  v.  Drake,  109  N.  O.  79,  13  S.  BL 
724;  Hlpwell  v.  Knight  1  ^ou.  &  ColL  Bz.: 
401.  In  the  case  last  cited.  Baron  Alderson' 
said:  "The  result  of  all  the  cases  on  this 
subject  seems  to  be,  that  slight  circum- 
stances are  sufficient  In  a  court  of  equity  to 
prevent  a  party  from  taking  the  benefit  of 
such  a  stipulation,  and  that  whenever  a 
party  has  done  any  act  inconsistent  with 
the  supposition  that  be  continues  to  hold  his 
opponent  strictly  to  his  part  of  the  agree- 
ment, he  Is  to  be  taken  to  have  waived  it  al- 
together." 

In  addition  to  the  facts  before  stated,  It 
appears  that  all  payments  had  been  made 
according  to  the  contract  prior  to  May  1,; 
1004.  At  that  time  Interest  to  the  amount 
of  $133  became  due.  A  short  time  before 
that  date,  April  28th  or  28th,  the  defendant 
Informed  the  plaintiff  that  he  would  be  un- 
able to  pay  prompUy,  asked  for  further  time, 
and  offered  additional  security  for  the  delay. 
The  plaintiff  declined,  stating  that  be  needed 
and  wanted  the  money  when  due.  On  Mont 
day,  May  2d,  the  defendant  saw  the  plaintiff, 
and  ai^tt  reported  his  inability  to  pay. 
They  talked  over  the  situation;  plaintiff 
claimed  that  by  failure  to  pay,  the  contract 
was  forfeited,  and  the  defendant  admitted 
such  to  be  the  case.  The  plaintiff  stated 
to  the  defendant  that  he  wanted  the  money 
or  the  property.  The  defendant  tfa^  said 
he  .thought  he  could  raise  the  money  by 
Thursday  or  Friday  of  that  we^  and  would 
be  back  Saturday  with  the  money  or  the 
p^ers.  At  this  time,  the  plaintiff  did  not 
expressly  consent  to  any  further  time,  but 
he  then  intended  to  wait  until  Saturday  and 
take  the  money  if  at  that  time  offered.  The 
defendant  failed  to  come  back  on  Saturday* 
and  on  the  folllowlug  Monday,  May  9th,  the 
plaintiff  went  to  the  defendant,  who  resided 
on  the  land  in  controversy.  Upon  arrival  he 
said  to  the  defendant  "Yon  did  not  come 
down  Saturday  as  you  agreed?"  Defendant 
replied,  "No,  I  changed  my  mind."  Plaintiff 
then  donanded  possession  of  tlie  land.  This 
suit  was  commraced  May  7, 1904.  May  24th, 
plaintiff  filed  an  amended  petition  In  which 
for  the  first  time  he  tendered  back  the  unpaid 
notes  given  for  the  land;  tiie  defendant 
tendered  the  full  amount  then  due  to  the 
plaintiff  which  was  refused,  and  the  amount 
was  deposited  with  the  clerk  where  It  has 
since  remained  for  the  plaintiff.  During  the 
trial  in  October,  19M,  the  defendant  tendered 
the  further  sum  of  $530  to  apply  upon  the 
$614.64  which  would  become  due  November  1, 
1904,  and  offered  in  open  court  to  let  Judgment 
go  against  him  at  that  time  If  the  remainder  of 
the  amount  which  would  then  become  due 
was  not  paid;  the  offer  was  refwed  We  find 
that  the  plaintiff  by  bis  conduct  at  and  about 
May  2,  1904,  wben  the  forfeiture  Is  dahned 
to  have  occurred,  waived  his  right  thereto. 
When  the  defoidant  informed  tbs,  plaintiff 
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that  be  was  nnable  to  pay,  and  wanted  more 
timie,  stating  tbat  he  tibonght  he  could  possibly 
r^se  tbe  money  by  Ttanrsdoy  or  Friday,  a:^ 
If  he  oonld  would  return  with  It  on  Saturday* 
Ibe  plaintiff,  If  then  determined  to  Insist  upon 
the  forfeiture,  ought  to  have  said  so  in  pos- 
itive and  nnegulToeal  terms.  He  oi^ht  to 
have  Informed  the  defendant  that  he  need  not 
make  any  ^ort  to  raise  money  as  the  time 
had  passed,  and  the  money  would  not  be  re- 
eelved  on  Saturday  If  tendered.  On  the  con- 
traiy,  he  carefully  refrained  from  giving  ex- 
prees  consent  to  farther  time,  but  In  bis  own 
mind  did  consent  and  decided  to  wait  until 
Saturday,  and  thra  take  tbe  mon^  if  offered, 
and  If  no^  take  back  the  unexpressed  consent 
and  waiver  formed  In  his  own  mind  and  In- 
sist niron'  the  forfeiture^  He  permitted  the 
defendant  to  engage  In  another  effort  to  raise 
the  money  in  the  belief  that  if  secured  the 
plaintiff  would  acc^t  it  This  attempt  to 
hold  on  to  ^e  forfeiture  and  waive  It,  does 
not  tSiow  Bueb  can^r  and  fairness  as  the 
circumstances  demanded.  He  ought  to  be 
held  to  this  waiver.  This  makes  it  unueoea- 
sary  to  consider  the  question  as  to  whether 
the  amount  paid  by  the  defendant  was  bo 
great  as  to  make  a  forfeiture  grossly  Inequi- 
table or  not  It  la  ai^arent,  however,  that 
the  defendant  is  ready,  able  and  willing  to 
carry  out  his  contract,  and  It  would  be  a 
loss  and  hardship  to  hhn  if  deprived  of 
tbe  opportunity. 

Tbe  Judgment  of  the  court  will  be  reversed, 
with  direction  to  entor  Judgment  for  the  de- 
fendant for  coats. 

(78  Kan.  EI8) 

AVERT  T.  TTNION  PAG  B.  CO. 

^npreme  Court  of  KanaaB.   May  12,  190(X) 

Tbui^Demubbeb  to  Evidence. 

It  ia  error  for  a  trial  court  to  sustain  a 
demurrer  to  evidence,  or  to  direct  a  verdict, 
unless  it  can  be  said  that  the  adverse  party 
lias  failed  to  introduce  any  substantial  evi- 
dence in  support  of  a  vital  point  in  his  case. 

[Bd.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  |§  881-880.] 

(Syllabns  by  ttie  Court) 

Error  from  District  Court,  Riley  County ; 
Sam  Kimble,  Judge. 

Action  by  A.  J.  Avery,  administrator  of 
George  Avery,  against  the  Union  Pacific^  Rail- 
road Company.  Judgment  for  defendant, 
and  platnUfl  brings  error.  Reversed  and 
remanded. 

Waters  &  Waters,  for  plaintifr  In  error. 
N.  H.  LoomtB^  B.  W.  Blair,  and  H.  A.  Scan- 
drett  for  defendant  In  error. 

6BEENB,  J.  George  Avery  was  run 
over  and  killed  on  a  public  crossing  by  one 
of  the  Union  Pacific  Railroad  Company's 
trains.  A.  J.  Avery,  as  his  administrator, 
sued  to  recover  damages  therefor.  The  court 
overruled  a  d^urrer  to  the  plaintiff's  evi- 
dence. The  defendant  introduced  its  evi- 


dence, and  then  upon  its  request  the  court 
directed  the  Jury  to  find  a  verdict  for  the 
defendant,  upon  which  a  Judgment  was  ren* 
dered. 

The  error  assigned  is  that  the  court  direct- 
ed a  verdict  for  tbe  defendant  and  rradered 
Judgment  thereon.  Numerous  acts  of  negli- 
gence are  chained  In  the  petition,  among 
which  is  the  negl^^ence  of  the  engineer  of 
the  train  which  ran  over  Avery  to  sound 
the  whistle  80  rods  from  the  crossing. 
Plointlfl  introduced  some  evidonce  tending 
to  show  that  the  whistle  was  not  sounded 
at  a  point  80  rods  fnmi  the  crossing,  while 
the  testimony  on  the  part  of  the  defendant 
very  strongly  tended  to  show  that  it  was 
so  sounded.  Whether  It  was  or  not  was  a 
material  fact  upon  which  the  evidence,  when 
all  In,  was  conflicting.  The  rule  controlling 
where  a  demurrer  la  Interposed  to  evidence 
applies  hi  directing  a  verdict  If  tbere  Is 
any  substantial  testimony  tendii^  to  sustain 
the  matoial  facts  contended  for  by  either 
fiarty  as  against  anch  party,  the  trial  court 
should  overrule  a  demurrer,  and  where  all 
of  tbe  evidence  has  been  snlnnltted  <m  both 
sides,  and  tbere  Is  a  cmfllct  upon  any  mate- 
rial question  of  fact,  the  cause  must  be 
submitted  to  the  Jury.  Aa  suggested,  there 
was  evidence  Introduced  by  the  plaintiff 
tending  to  show  that  the  railroad  company 
did  not  sound  the  whistle  at  a  point  80 
rods  before  reaching  the  crouing  upon  which 
Avery  was  killed,  and  presumably  it  wu 
because  of  this  that  the  court  overruled  the 
demurrw  to  the  plaintiff's  evidence  This 
evidence  stiU  remained  in  tbe  case.  Not- 
withstanding the  defendant  had  offered  testi- 
mony to  the  contrary,  and  notwithstanding 
tbat  evidence  might  have  been  suffidoit 
to  satis^  a  Jury,  and  did  satisfy  tbe  court 
tbat  the  defendant's  ens^neer  had  compiled 
with  the  law  in  this  respect  and  notwltb- 
stendlng  tbe  court  felt  tbat  it  would  be  com- 
pelled under  tbe  evidence^  In  case  a  verdict 
should  be  returned  for  the  plaintiff,  to  set  it 
aside  and  grant  a  new  trial,  it  was  never- 
theless the  duty  of  the  court  to  submit  tbe 
<»u8e  to  the  triers  of  the  facts.  It  is  on- 
ly where  It  can  be  said  tbat  the  plaintiff 
has  wholly  failed  to  Introduce  any  Bulistan- 
tial  evidence  in  support  of  some  material 
point  in  this  case  that  a  court  Is  authorized 
either  to  sustain  a  demurrer  to  bis  evi- 
dence or  direct  a  verdict  for  the  defendant 
The  jury  are  the  triers  of  the  facts,  and, 
whenever  the  testimony  has  reached  that 
point  that  it  must  be  weighed  and  conciusioDS 
deduced  tta«%from,  tbe  Jury  alone  must 
make  tbe  deductions  in  the  first  instance; 
and  not  the  court  Sullivan  v.  Pbenlx  Ins. 
Ca,  84  Kan.  170,  S  Pac.  US;  K.  P.  By.  Ga 
V.  Oouse,  17  Kan.  571;  Brown  v.  A.,  T.  4 
S.  F.  Bid.  Co.  31  Kan.  1,  1  Faa  605;  Jansen 
V.  City  <tf  Atchison,  16  Kan.  358;  St  Jos. 
&  D.  C.  Bid.  Oo.  V.  Dryden,  17  Kan.  278. 

Ttw  Judgment  Is  reversed,  and  the  cause 
rrananded.  All  the  Justicn  concurring. 

Digitized  by  CjOOg  IC 


Kan.) 


LBWABE  T. 


PARKINSON. 


GOl 


LBWARK  et  aL  T.  PARKINSON. 

iSapreme  Conrt  of  Kansas.  May  12,  1906.) 
.1.  Cabbiebs— PsopBurroBS  ow  Hacks— Dutieb 

TOWABDS  PaBSBNOEB. 

Proprietors  of  backs  and  cabs  carryins 
passengers  for  bire  are  liable  for  all  injuries 
caused  by  their  failure  to  provide  suitable  ve- 
hicles, safe  horses  and  harness,  and  a  compe- 
tent, careful  driver. 

(EcL  Note. — For  cases  in  point,  see  voL  9, 
Gent.  Dig.  Carriers,  S§  1088,  1141,  1185.] 

2.  Sahb— Neoliqence  of  Dbivebs. 

When  the  proprietors  of  a  line  of  hacks 
and  caba,  engaged  in  carrying  passengers  for 
hire,  are  sued  for  damages  sustained  by  a  pas- 
senger in  a  runaway,  caused  by  the  team  be- 
coming frightened  and  the  harness  breaking,  an 
instruction  is  properly  refused  which  charges 
that  carriers  are  not  liable  for  &  mistaken 
exercise  of  judgment  on  the  part  of  their  serv- 
ants in  an  emergency,  nor  for  a  failure  of  such 
servants  to  act  with  the  utmost  promptitude 
when  the  drcamstances  are  such  as  to  afford 
no  time  for  deliberation. 
8.  Dauaqes— Febsonai.  I  hjttbies— Expenses. 

Expenses  incurred  by  an  injured  passen- 
ger, which  resulted  from  the  injuries,  including 
compensation  for  services  of  nurses,  are  proper 
elements  of  damages  in  an  action  against  the 
carrier  In  such  a  case,  notwithstanding  the 
servicea  were  performed  by  a  member  of  the 
family  of  the  injured  person,  if  the  services  were 
necessary  and  the  charges  reasonable. 

[GM.  Note. — For  cases  in  point,  see  ToL  16, 
Gent.  Dig.  Damages,  S  243.] 

(Syllabus  by  the  Conrt) 

BiTor  from  District  Oonrt,  Montsomery 
Cotmty;  Tlios.  J.  Flannell;,  Judge. 

Action  by  Sopbia  Parkioaon  against  W.  H. 
Lewark  and  others.  Judgment'for  pIalnti£F, 
and  defendants  bring  error.  Affirmed. 

J.  H.  Keith  and  Chas.  Bncher,  for  plain- 
tiffs in  error.  Benson  ft  Harris,  for  defend- 
ant in  error. 

POBTISU,  3.  Plaintiffs  In  errw  are  pro- 
prietors of  a  line  of  hacks  and  cabs  operat- 
ing at  Cofferrllle  as  common  carriers  of  pas- 
sengers  and  baggage  between  railway  depots 
and  elsewhere  In  the  <Atj.  On  the  7th  day 
of  Handi,  1902,  Mrs.  Parkinson,  defendant  In 
mor,  who  was  72  yean  of  age,  was  a  passen- 
.ger  In  one  of  the  cabs  on  her  waj  from  one 
depot  to  another  and  was  Injured  In  a  run- 
away- She  brouKht  this  action  to  recovo: 
damages  tor  the  InJmies  sustained.  The 
Jnty  returned  a  verdict  In  her  Cavor  for  $400 
of  which  they  iallowod  $160  tor  expenses  in- 
cnrred  by  reason  of  the  injuries,  and  the  re- 
mainder for  pain  and  suffering.  Plaintiffs 
In  wrat  seek  to  reverse  the  Judgment  and 
assign  numerous  errors. 

Defendant  In  error  at  the  time  of  tiie  ac» 
cidoit  was  traveling  from  her  home  at  Po- 
mona, In  Fnuoklln  county,  to  visit  her  sons 
who  lived  at  Wagtmer,  in  the  Indian  Terri- 
tory. It  was  cdalmed  In  her  petition,  and  es- 
tabltahed  by  the  evidence,  tiiat  she  was  the 
only  passenger  In  the  cab  when  the  team 
started  to  mn:  that  she  looked  out  and  saw 
that  the  driver  bad  dropped  or  in  some  way 


lost  the  lines.  She  soys  that  he  Jumped 
from  his  seat  and  ran  to  the  door  of  the  cab 
which  was  at  the  rear  and  opened  the  door 
and  held  bis  band  to  assist  her  In  getting 
out;  that  while  attemplng  to  get  out  she 
was  thrown  down  and  received  the  Injuries 
complained  of.  The  answer  set  up  contrib- 
utory negjlgrace.  Upon  the  trial  the  driver 
testified  tiiat  the  horses  became  frightened  at 
a  large  piece  of  paper  which  the  wind  car- 
ried Into  the  street  In  front  of  fbem;  that 
ohe  of  the  tugs  broke,  and  then  one  of  the 
lines  broke  and  he  Jumped  off.  He  dented 
that  he  opened  the  door  for  defendant  hi 
error,  or  that  he  did  anything  to  Induce  her 
to  get  out,  but  claimed  that  he  was  endeavoE^ 
Ing  to  prevent  her  fnnn  doing  sa  The  in* 
Juries  to  Mrs.  Parkinson  were  serious  enough 
to^  prevent  her  from  continuing  bee  Journey. 
She  was  carried  into  a  private  residence  near 
by  and  cared  for  by  strangers.  Her  sons 
came  at  once  from  Wagoner,  and,  while  one 
remained  to  care  for  her,  the  other  went  back 
to  Wagoner,  returning  the  next  day  with  his 
family  phyalcian  who  took  charge  of  defend- 
ant in  error.  The  court  admitted  evidence  of 
the  expense  incurred  by  the  sons  in  these 
trips,  and  also  In  taking  their  mother  from  . 
Cotfeyville  to  Wagoner,  where  she  remained 
several  weeks,  and  the  expense  of  one  of  the 
sons  in  taking  her  later  to  her  own  home. 
These  expenses,  and  the  time  of  the  sons  in 
nuralng  and  caring  for  defendant  In  error,, 
were  allowed  by  the  Jury  as  a  part  of  the  ex- 
penses Incurred. 

It  is  seriously  contended  that,  as  the  sons 
were  in  duty  bound  to  care  for  their  mother, 
and  that,  because  it  appeared  from  the  evi- 
dence that  the  wages  of  one  of  the  sons  who 
was  employed  as  a  clerk  in  a  store  were  paid 
him  by  bis  employer  during  the  time  he 
claimed  to  have  cared  for  his  mother,  It  was 
error  for  the  jury  to  allow  defendant  in  error 
for  these  Items  of  expense.  If  defendants 
below  are  liable  at  all,  they  are  liable  for  the 
uecauiary  expense  caused  by  the  injury  to 
the  passenger,  Including  traveling  expenses 
made  necessary  by  the  circumstances  in 
which  defendant  In  error  was  left  by  the  ac- 
cident It  became  necessary  for  her  sous  to 
come  to  her  and  to  take  care  of  her  to  the 
end  of  her  Journey,  and,  again,  for  some  one 
to  travel  with  her  to  her  home.  Reasonable 
compensation  for  nurse  hire  and  attendance 
was  a  proper  Item  of  recovery,  notwithstand- 
ing the  persons  who  performed  the  services 
were  relatives  who  might  have  been  bound 
to  take  care  of  her  without  compensation. 
If  she  paid  or  became  liable  for  the  expense, 
and  the  service  was  required.  In  Brosnan 
et  aL  V.  tiweetser,  127  Ind.  1,  26  N.  B.  555, 
where  the  services  were  reudiawd  by  m«n- 
bers  of  the  family,  it  is  said:  "It  this  be 
done  1^  some  good  hlend  or  membw  of  the 
family,  who  donated  his  swvlces,  that  is  the 
good  fortune  of  the  app^lee,  and  a  mattw 
with  which  the  persons  Uabto  tiave  no  con- 
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cem.  It  she  bad  paid  ten  times  the  trne 
value  of  each  services  she  could  only  have 
recovered  what  such  services  were  reason- 
aWy  worth."  See,  also,  Trapnell  v.  City  of 
Red  Oak  Junction,  70  Iowa,  744,  39  N.  W. 
884;  Kendall  v.  City  of  AlbJa,  73  Iowa,  2*1.34 
N.  W.  833.  Pennslyvania  Company  v.  Mar- 
lon, 104  Ind.  239,  3  N.  E.  874;  Vamham  v. 
City  of  Council  Bluffs,  62  Iowa,  698,  3  N.  W. 
792. 

Error  Is  claimed  because  the  court  refused 
to  permit  defendant  to  prove  that  the  driver 
was  a  competent,  experienced  driver  of 
horses,  and  that  his  reputation  In  that  re- 
spect was  good.  As  well  mi^t  a  railway 
company  seek  to  defend  an  action  for  In- 
juries to  a  pas8eng:er  by  proving  that  the  en- 
gineer whose  negligence  caused  a  wreck  was 
a  capable  and  experienced  engineer  and  that 
he  bore  a  good  reputation  as  such.  The  the- 
ory of  an  Unavoidable  accident  was  not 
pleaded  as  a  defense,  nndtberewasnothing  in 
the  evidence  to  warrant  the  court  Instructing 
In  reference  to  It  The  jury  found,  in  an- 
swer to  a  special  question,  that  the  Injuries 
were  not  the  result  of  an  unavoidable  acci- 
dent It  Is  complained  that  the  court  erred 
_  in  refusing  to  give  the  following  Instruction: 
'  "You  are  Instructed  that  carriers  are  not  li- 
able tor  mistaken  exercise  of  Judgment  on 
the  part  of  their  sei-vants  In  an  emergency, 
nor  for  a  failure  upon  the  part  of  their 
servants  to  act  with  the  utmost  prompt- 
itude when  the  circumstances  are  such  as  to 
afford  no  time  for  deliberation."  This  was 
properly  refused.  The  negligence  of  the  car- 
rier in  permitting  the  emergency  to  arise  Is 
lc>8t  sight  of  In  the  Instruction.  Moreover. 
It^as  nota  correct  statement  of  the  law  with 
respect  to  the  liabilities  of  a  common  carrier 
for  Injnrles  caused  to  a  passenger  by  the 
negligence  of  the  carrier.  In  Sawyer  v.  Saur 
er,  10  Kan.  460,  the  trial  court  Instructed  the 
jury  as  follows:  "  'That  a  stagecoach  pro- 
prietor who  carries  passengers  for  compen- 
sation Is  responsible  tat  all  accidents  and  In- 
juries happening  to  passengers  which  might 
have  been  prevented  by  human  care  and 
forethought  He  is  bound  to  furnish  gentle 
and  well-broke  horses,  skillful,  prudent  and 
sober  drivers,  and  the  smallest  degree  of 
negligence  in  those  particulars  will  render 
such  proprietor  liable  for  any  injury  to  pas- 
sengers therefrom,' "  This  Instruction  was 
conceded  to  be  correct  in  the  abstract  by 
-  counsel  for  plaintiff  In  error  In  that  case,  and 
WHS  approved  by  this  court  and  afterwards 
cited  with  approval  in  Topeka  City  RIy.  Co. 
V.  Higgs,  38  Kan.  375, 16  Pac.  667,  5  Am.  St. 
Rep.  754.  The  law  Imposes  certain  duties 
upon  the  carrier,  and  It  Is  from  these  that 
bis  liabilities  flow.  He  is  not  an  Insurer 
against  all  defects.  He  Is,  however,  liable 
for  all  Injuries  caused  by  his  failure  to  pro- 
vide Etnltable  vehicles,  safe  horses  and  har- 
ness, and  a  competent,  careful  driver.  It 
was  said  In  Ci-ofts  t,  Waterhouse.  3  Bing. 
810-821:        there  be  the  least  failure  In 


any  one  of  these  things,  the  duty  of  the  coach 
proprietors  Is  not  fulfilled,  and  they  are  an- 
swerable for  any  injury  or  damage  that  hap- 
pens." See,  also,  Budd  v.  United  Carriage 
Co.,  25  Or.  314,  35  Pac.  660,  27  L.  R.  A.  279, 
and  cases  cited.  The  testimony  of  the  driver 
established  the  carriers'  negligence.  He  tes- 
tified that  one  of  the  horses  "would  run  away 
if  he  got  a  chance."  The  opportuni^ 
came,  the  horse  ran  away,  the  harness  broke 
in  two  Important  places,  the  driver  Jumped 
off,  and  the  passenger  was  injured.  The 
doctrine  of  unavoidable  accident  and  the  rep- 
utation of  the  driver  were  never  seriously  In- 
volved In  this  case. 

The  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 

(73  Kan.  BK\ 
HAMLIN  V.  KANSAS  RT.  CO. 
(Supreme  Court  of  Kansas.  May  12,  1906.) 

Eminent  Domain— Rahaoao  Right  of  Wat 

—foefeituee. 

A  court  cannot  say  as  a  matter  of  law 
tliat  the  mere  failure  of  a  railroad  company  for 
any  fixed  period  to  complete  a  track  upon  a 
right  of  way,  which  it  has  acquired  by  con- 
demnation, works  a  forfeiture  of  its  rights, 
where  Uiere  has  been  no  adverse  possession. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Wilson  Coun- 
ty ;  L.  Stillwell.  Judge. 

Action  by  James  Hamlin  against  the  Kan- 
sas Railway  Company.  Judgment  for  de- 
f^idant,  and  plaintiff  brings  errpr.  Affirmed. 

Mlkeseli  &*  Wilson,  for  plalntUT  In  error. 
T.  J.  HndBon  and  A.  U.  Harr^,  Cor  defend- 
ant in  enor. 

MASON,  J.  In  1SS2  the  Kansas  Railway 
Company  condemned  a  right  of  way  across 
Wilson  county.  A  grade  was  constructed, 
but  no  track  was  ever  laid.  In  1903  James 
Hamlin,  as  owner  of  the  fee  of  a  portion  of 
the  tract  so  appropriated,  brought  an  action 
to  quiet  title  against  the  railway  company 
upon  the  ground  that  whatever  rights  It  had 
acquired  with  respect  th^eto  had- been  for- 
feited. A  trial  was  had  upon  oral  evidence, 
a  part  of  which  tended  strongly  to  show  an 
abandonment  by  the  company,  and  a  part  of 
which  had  some  tendency  to  the  contrary. 
The  court  decided  in  favor  of  the  defendant, 
and  the  plaintiff  prosecutes  error.  No  spe- 
cial findings  were  made,  and  it  is  Impossible 
for  this  court  to  know  upon  what  view  of 
the  facts  the  decision  was  based.  The  judg- 
ment must  therefore  b6  affirmed,  unless  it 
can  be  said  that  the  mere  fact  that  no  rail- 
road was  ever  completed  compelled  a  differ- 
ent result.  It  may  be  assumed  tbat  there 
was  no  adverse  possession  by  the  plaintiff, 
for  the  evidence  does  not  conclusively  show 
It  Where  there  is  no  adverse  possession, 
nonuser  does  not  of  Itself  work  an  extin- 
guishment of  the  company's  right.  23  A.  ft 
E.  Encycl.  of  L.  (2d  Ed.)  705.  Of  course 
the  Lesislature  might  have  provided  that  a 
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ftdlore  to  complete  a  railroad  wltbln  a  stated 
time  Bboold  hftTe  that  ect,  bat  no  claim  Is 
made  that  the  Kansas  statnte  Is  to  be  con- 
Btrned  as  fixing  sncb  a  limit  In  the  ab- 
sence of  a  statutory  limitation  a  court  can- 
not say  as  a  matter  of  law  that  Irrespective 
of  all  other  amstderatlons  the  more  failure 
of  the  conqiany  to  onuplete  its  track  within 
any  fixed  period  operates  as  an  exthignlsfa- 
mmt  of  all  rights  acquired  by  the  condemna- 
tion proceedings.  8  ElUott  on  Railroads,  | 
tISi ;  Nlcomen  Boom  Go.  v.  North  Shore  Boom 
and  DrlTing  Co.  (Wash.)  82  Pac.  412,  and 
cases  there  cited. 

It  resnlts  that  the  Judgment  must  be  af- 
firmed. All  the  Justices  concurring. 

(13  Kao.  671) 

UNION  FAC.  R.  GO.  t.  KANSAS  GITT 

et  aL.  (two  cases.) 

(Supreme  Coart  of  Kansas.  Hay  12,  1906.) 

ICnniciPAL  GoBPOBATiozis— Public  Ihpkovk- 
MINTS— Petition— Peotest—Bnjoikino  As- 
sessment. 

Where  a  landowoer,  who  claims  to  be  a 
resident  of  a  city  of  the  first  class,  files  with 
the  city  clerk  a  written  protest  against  a  peti- 
tion for  the  improvement  of  a  street,  and  the 
petition  Is  regalar  on  Its  face^  and  purports  to 
be  signed  by  one-half  of  the  resident  owners 
of  the  lands  abatting  upon  the  .street  to  be  im- 
proved, and  the  mayor  and  council  consider 
the  petition  and  protest  and  order  the  petition 
spread  upon  the  journal,  and  proceed  to  cause 
the  improvements  to  be  made,  their  action  is 
a  final  and  conclusive  determination  of  the  suffi- 
ciency of  the  petition,  and  such  landowner  can- 
not question  the  validity  of  the  proceedings  in 
an  action  to  enj(»n  the  sssessments,  unless  such 
acUon  is  brooght  within  30  days  from  the  time 
the  amount  of  the  sssessment  Is  ascertained. 
(Syllabus  by  the  Court.) 

EJrrora  from  Court  of  Common  Pleas, 
Wyandotte  County;  Wm.  G.  Holt,  Judge. 

Actions  by  the  Union  Pacific  Saltroad 
Company  against  the  city  of  Kansas  City 
and  W.  B.  Trembly,  <dty  clerk.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
AflSnned. 

N.  H.  Loomis,  B.  W.  Blair,  and  S.  A. 
Scandrett,  for  plaintiff  In  error.  Ralph  Nel- 
son and  B.  S.  McAnany,  fw  defendants  in 
error. 

FOBTBR,  7.  I^ainttff  in  error  brought 
these  actions  to  enjoin  the  assessment  and 
cfrflectlon  of  s[>eelal  Improvement  taxes  for 
the  grading,  paving,  and  curbing  of  Fifth 
street  from  Euclid  aTenne  to  Central  aTenne 
In  Kansas  City,  Kan.  From  a  judgment 
refusing  a  permanent  Injnnction,  plalntlfl 
appeals. 

The  cause  was  tried  upon  an  agreed  state- 
ment of  facts.  The  plalntlfTs  petition  claim- 
ed that,  previous  to  the  adoption  of  the  reso- 
lution declaring  tfie  improvement  necessary, 
there  had  not  been  filed  with  the  city  clerk 
a  petition,  signed  by  the  resident  owners 
of  one-half  of  the  feet  fronting  or  abutting 
upon  the  street,  asking  that  such  improve- 


ments be  made;  flut  plaintiff,  being  a  re^ 
dent  owner  of  a  majority  in  front  feet  of 
the  property  liable  to  be  taxed  under  the  im- 
provement, duly  filed  Its  written  protest 
against  the  improvement  notwithstanding 
which  the  council  proceeded  to  pass  the  or- 
dinances and  cauaed  the  improvements  to  be 
made.  A  special  objection  to  the  validity 
of  the  proceedings  was  also  made  uprai  the 
8^und  that  plaintiff  was  the  owner  of  an 
Irregular  ^ped,  unplatted  piece  of  ground, 
a  portion  vt  vrhlch  abuts  on  Fifth  street  a 
distance  of  1.725  feet.  The  other  portion  of 
said  Irregular  shaped  tract  is  land  which 
does  not  abut  upon  the  street  Improved,  but 
extends  for  a  distance  of  about  1,400  feet 
parallel  with  Fifth  street,  but  distant  there- 
from 200  feet  This  Irregular  tract  was  as- 
sessed as  one  entire  tract  of  land.  Kansas 
City  Is  a  city  of  the  first  class.  The  defense 
is  made  that  the  80-day  statute  of  Umltatlona 
(section  706,  Gen.  St  1901)  bars  plalnUff 
from  ralsInK  any  of  the  contentions  relied 
upon  to  defeat  these  special  improvement; 
taxes.  The  agreed  statement  of  facts  re-, 
cites  that  tlie  action  was  commenced  more 
than  SO  days  after  the  time  of  the  ascertain- 
ment and  levy  of  the  assessment  for  the  cost 
of  the  biqtrovranents  complained  of;  al- 
so that  the  mayor  and  -council  had  done  all 
things  necessary  so  far  as  form  Is  ccmcem-; 
ed  upon  which  to  base  the  assessment 

The  validHy  ot  an  assessment  for  special 
improvemmte  authorized  by  the  mayor  and 
council  of  a  dty  of  the  first  class,  when  the 
proceedings  upon  th^  face  are  r^lar  In 
form,  cannot  be  attained  by  an  action  to 
enjoin  the  collection  and  assessment  nn- 
less  ttie  actitm  Is  brought  within  dp  days 
from  the  time  the  amount  of  the  assessment 
is  ascertained.  Oen.  St  1901,  f  766;  Simp, 
son  V.  Kansas  Olty,  62  Kan.  88,  S4  Pac.  406: 
Doran  v.  Barnes,  54  Kan.  238,  38  Pac.  300; 
City  of  Argentine  v.  Slmm<m8,  64  Kan.  600, 
39  Pac.  181;  Arends  v.  City  of  Kansas  City, 
57  Kan.  350,  46  PaC  702;  Kansas  City  v. 
Kimball,  60  Kan.  224,  S6  Paa  T8.  Plaintiff 
in  error  is  a  corporation:  organised  under  the 
laws  of  Utah,  with  Its  principal  office  In  that 
state,  but  claims  that  under  the  ruling  of 
State  V.  Bogardns.  63  Kan.  250,  (S5  Pac.  251, 
It  Is  a  resident  of  any  city  or  county  in 
whldt  it  operates  Its  railway  or  exercises 
corporate  franchises.  It  seeks  to  avoid  the 
effect  of  the  30-day  statnte  of  limitations  by 
the  argument  that  the  mayor  and  council 
were  without  jurisdiction,  and  all  the  pro- 
ceedings In  r^erence  to  the  Improvement 
and  the  ascotalnment  and  apportionment  of 
the  cost  thereof  were  void,  because  the  city 
and  Its  officers  had  a  list  of  the  property 
owners  and  a  map  showing  the  location  of 
the  land,  and,  in  addition,  knew  that  plain- 
tiff In  error  was  a  resident  of  the  city  and. 
owned  a  majority  of  the  front  feet  and  had 
filed  Its  written  protest  against  the  Improve- 
ment. On  the  other  hand,  it  Is  contended 
tliat  plaintiff  In  error  is  not  a  "reaideut  owm 
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er"  of  land  In  Kansas  City,  within  the  terms 
of  section  730,  Gen.  St  1901.  The  further 
contention  is  made  that,  If  it  be  conceded  to 
have  been  a  resident  at  the  time  the  petition 
for  the  improvements  was  presented,  the 
determination  of  the  mayor  and  council  that 
the  petition  was  signed  by  the  requisite  num- 
ber of  resident  owners  Is  conclusive,  and  that 
the  railroad  company  lost  its  righta  by  fail- 
ing to  brlns  an  action  within  30  days  after 
the  ascertainment  and  apportionment 

Without  paaslDg  upon  the  question  of 
whether  a  railway  corporation  which  is  a 
citizen  of  another  state,  with  its  principal  of- 
fice In  that  state,  can  be  considered  a  resi- 
dent of  any  city  In  this  atate  In  which  it 
operates  its  railway  or  exercises  corporate 
franchises,  we  are  of  the  opinion  that  the 
determination  by  the  mayor  and  council  that 
the  petition,  prescribed  asking  for  the  im- 
prov^ent  contained  the  requisite  number 
of  signers  Is  final  and  conclusive,  unless  a 
suit  is  brought  within  30  days  after  the  as- 
certalnment  and  levy  of  the  taxes.  This  al- 
so covers  mere  irregnlarlties  In  the  detail  of 
the  apportionment  and  levy  of  the  tax,  such 
as  la  claimed  occurred  with  reference  to  a 
portion  of  the  Irregular  tract  of  land,  which 
was  within  less  than  SCO  feet  of  the  street 
improved.  The  action  of  the  mayor  and 
council  in  determining  the  snfflciency  of  the 
peUtion  has  been  said  not  to  be  final  and 
conclusive.  In  the  absence  of  legislative  pro- 
vision to  that  effect  2  Dillon  on  Mun. 
Corp.  (4tta  Ed.)  8  800.  Our  statute  contains 
such  a  provision  (Gen.  St.  1001,  S  733), 
which  reads  as  follows:  "When  hereafter 
the  mayor  and  conncll  of  any  city  of  the 
first  class  shall  have  ordered  any  petition 
presented  to  them  for  the  paving,  curbing 
or  guttering  of  any  street  to  be  spread  upon 
the  Journal,  said  order  shall  in  ail  respects 
be  a  final  determination  and  conclusive  evi- 
dence as  to  the  sufficiency  of  such  petition," 
Plaintiff  in  error  filed  its  written  protest 
against  the  making  of  the  improvement  It 
claimed  to  be  a  resident  of  the  city,  and  It 
knew  of  all  the  objections  to  the  proceedings 
wUch  it  DOW  sets  up  against  the  assess- 
ments after  the  improvements  have  been 
made.  Its  claim  for  relief  does  not  appear 
to  be  any  stronger  upon  equitable  grounds 
than  that  of  an  absent,  nonresident  owner, 
who  was  in  entire  ignorance  of  the  proceed- 
ings, but  whose  property  is  assessed,  and 
ail  right  to  object  cut  off  by  this  30-day  stat- 
ute. After  the  expiration  of  30  days  the  va- 
lidity of  the  assessment  cannot  be  attacked 
for  any  purpose,  when  the  proceedings  are 
regular  on  their  face,  and  here  the  regularity 
is  conceded. 

The  two  cases  were  submitted  together, 
and  are  in  all  respects  similar,  except  that 
the  question  with  respect  to  the  assessment 
of  the  Irregular  tract  of  land  is  not  involved 
in  No.  14,500. 

The  Judgments  will  be  affirmed.  All  the 
Justices  concurring. 


{1%  Kan.  SK) 

SCOTT  V.  BANKERS'  UNION  OP  THH 
WORLD  et.  al. 

(Supreme  Goart  of  Kansas.  May  12,  1908L) 

1.  InSURANCE  —  FBAISBNAL    AflSOGIATIOll  — 

PowEB  TO  Issue  Notes. 

An  incorporated  fratenutl  Insurance  associ- 
ation, organized  under  a  charter  which  does 
not  expressly  confer  the  power  to  issue  promis- 
sory notes,  haa  no  implied  power  to  do  so.  when 
SQcli  authority  Is  nnnecessary  to  enable  the  as- 
sociation to  exercise  the  powers  expressly  ^ven,, 
or  to  accomplish  the  purpose  of  its  creation. 

2.  CoKPOBATioNa—PowEBS— Notice. 

Every  person  dealing  wilii  a  eorpamtitm 
or  with  Its  obligations  la  bound  to  take  notice 
of  the  power  possessed  by  such  corporation  and 
of  the  purpose  for  which  it  was  created. 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Cent  Dig.  Corporations,  SS  1547,  1803.] 

3.  Bills  and  Notes— Bona  Fide  PuBciuaEB. 

The  purchaser  of  a  promissory  note,  exe* 
cuted  b7  a  corporation  not  having  the  legal 
power  to  issue  such  an  obligation,  cannot  re- 
cover thereon  from  such  maker,  even  when  tihe 
note  Is  taken  in  good  faith  and  for  value. 

[Ed-  Note. — For  cases  in  point  see  vol.  7, 
Cent  Di^  Bills  and  Notes,  |§  947,  048;  voL 
12,  CenLlUg.  Corporations.  H  1S2S,  1891] 

4.  Same. 

A  person  who  is  the  Joint  maker  of  a 
promissory  note,  with  a  corporation  which  does 
not  have  the  power  to  issue  such  an  obliga- 
tion,  may  be  liable  thereon  to  an  innocrat  holder 
thereof,  ev^  though  no  recovery  can/  be  had 
against  the  corporation. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Sliawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  W.  T.  Scott  against  the  Bank- 
ers' Union  of  the  World  and  B.  C  Splnn^. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Affirmed  as  to  the  Bankers*  Union, 
and  reversed  as  to  Spinney,  and  judgment 
entered  against  Spinney. 

In  1901  the  Bankers'  Union  of  the  World 
was  a  fraternal  beneficiary  association  organ- 
ized uuder  the  laws  of  the  state  of  Nebraska. 
Its  principal  oflicers  were  E.  C  Spinney, 
president,  and  C  M.  Chittenden,  secretary. 
At  that  time  the  National  Aid  Association 
was  also  a  fraternal  beneficiary  associatiOQ 
located  in  Topeka,  Kan.;  and  its  principal 
officers  were  U  R.  Lewis,  president;  S.  D. 
Cooiey,  secretary;  and  M.  Ware,  medical 
director.  The  National  Aid  Association  was 
very  much  reduced  financially,  having  abont 
$100  in  its  mortuary  fund  and  about  $2,400 
In  Its  expense  fund  It  owed  Its  offlom 
nearly  $5,0(X>,  for  past  due  salaries,  and 
there  were  claims  due  against  its  mortuary 
fund  aggregating  $34,330.  The  officers  of 
these  associations  held  a  conference  In  Oc- 
tober, 1001,  for  the  purpose  of  effecting  a 
conBoiidation  of  the  organizations.  Arrange* 
ments  were  considered  and  written  agree- 
ments signed,  which  were  satisfactory  to 
the  officers.  Efforts  were  then  made  by 
them  to  obtain  the  consent  of  the  asaoda- 
tion^  to  the  plaiw  which  had  been  agreed 
upon.  The  board  of  dlre<rtor8  of  the  Bankos' 
Union  of  the  World,  which  had  all  xbe  power 
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lesally  conferred  iipon  tiie  association,  an^ 
tborlxed  Its  president,  E.  G.  Splnn^,  w  '0<^ 
tober  23,  1901,  to  make  such  arrai^ements 
OS  "be  deems  necessary  and  proper  to  effect 
such  consolidation."  In  purauance  of  this 
aatborlty  E.  C.  Spinney  confirmed  the  former 
arrangements  made  "with  the  officers  of  the 
National  Aid  Association,  whereby  It  bad 
been  agreed  between  them  that  Lewis,  Cooley, 
and  Ware  should  use  their  influence  In  secm> 
Ing  a  transfOT  of  the  managem^  of  the 
National  Aid  Association  to  the  managemoit 
of  the  Bankers'  Union  of  the  World;  tbat 
tbey  sbould  smrender  all  claims  for  bade 
salary  and  otherwise  held  by  tiiem  against 
tbe  National  Aid  Association,  apd  assist 
as  far  as  passible  In  obtaining  the  final 
amalgamation  of  the  two  orders.  In  coiuld- 
eratlon  whereof  the  Bfl^m*  Union  ot 
the  World  agreed  to  assmne  the  liabilities 
of  ttie  otitex  assodaUon,  not  »ceeding  the 
sum  of  931,330,  and  pay  to  said  Lewis,  Gooleyt 
and  War9  tiie  snm  of  $10,000^  in  30  equal 
monthly  Installments,  b^innlng  NoTember 
1,  1901,  if  the  consolIdaUon  was  complied 
at  that  time,  and,  if  not,  then  on  the  first 
day  of  the  next  month  aftw  it  was  com- 
pleted. These  imtallmenta  were  each  evi- 
denced hy  a  promissory  note  executed  by  the 
Bankers'  Union  of  the  World  by  Its  presi- 
dent, B,  G.  Splnn^,  and  by  Um  poraanally. 
Ten  of  these  promissory  notes  were  made 
payable  to  the  order  of  Ware^  and  Hie  same 
number  to  eadi  of  the  other  oUIgees,  Lewis 
and  Gooley.  The  notes  were  Ui  all  reqtects 
negotiable  In  form.  la  furtherance  of  this 
arrangemoit  Lewis  and  Oooley  called  a  meet- 
ing of  the  directors  of  the  National  Aid 
Assodation,  resUpied  from  tbeir  poftIti<ms  as 
president  and  secretary  of  the  order,  and  the 
directors  elected  Spinney  and  Chittenden  to 
fill  the  Tacancies  made  by  sncb  resignations, 
who  at  <HK»  assumed  the  management  and 
control  of  ttiat  anociatlon.  Afterwards  a 
meeting  of  delegates  sent  from  the  subordi- 
nate lodges  of  the  National  Aid  Assodation 
throughout  the  country  met  at  Top^a,  Kan., 
and,  after  full  discussion  thereof  ratified 
and  confirmed  the  acts  whidi  bad  been 
taken  in  the  direction  of  a  consolidaUon  of 
the  associations,  and'  ordered  that  proper 
steps  be  taken  to  complete  such  arrange- 
ments. Spinney  and  Chittenden  managed 
the  National  Aid  Association  as  a  sc^mrate 
organlzaUm  until  December  IB,  1901,  when 
tb^  resigned,  and  the  management  devolTed 
iq;ion  Elste  Buckman,  acting  secretary,  who 
conducted  the  affairs  of  the  order  nntil  Jan- 
uary 8,  1902^  when  it  passed  into  the  bands 
of  a  receiver.  The  promissory  notes  held  by 
Lewis,  Gooley,  and  Ware,  whldi  fell  due  No- 
vember 1,  1901,  were  paid  by  Spinney,  with 
checks  drawn  upon  the  funds  of  the  Nation- 
al Aid  Association.  The  note  becoming  due 
December,  1,  1901,  was  not  paid  when  due, 
and  suit  was  brought  thereon,  but  Spinney 
aft»wards  settled  the  suit  and  paid  the 
note.  As  a  result  of  the  attempted  consoli- 


dation, the  Bankers*  Union  of  the  World 
received  nothing.  Ite  oflOcers,  E.  0.  Spinney 
and  C.  M.  Chittenden,  received  nothing.  The 
National  Aid  Association  Tecelved  noOiing. 
Ita  officers,  Lewis,  Gooley,  and  Ware,  re- 
c^TOd  the  notes  as  above  stated.  In  the 
transaction,  bowevor,  they  bad  resigned  their 
offices,  and  faiOifully  worked  to  accomplish 
the  purpose  In  view,  as  agreed  by  tliem. 
H.  War^  the  payee  and  holder  of  eight  of 
the  not»s  above  mentioned,  ezdmnged  said 
notes  for  the  home  form  and  live  stock  there- 
on of  the  plalntUC  herein,  which  Is  located 
in  Hodgman  county,  kW.  The  plaintiff 
gave  to  Ware  a  bond  for  a  deed  to  th6  real 
estate,  a  bill  of  sale  for  the  stoclE,  and 
agreed  to  retain  possession  thereof,  and 
care  for  the  same  one  year.  Sidt  was 
brought  on  the  note  which  became  due  Janu- 
ary 1,  1002,  on  January  2,  1002,  and  after- 
wards, stipnlatl<m,  the  other  notes  wm 
added,  so  that  this  suit  embraces  the  ^|lit 
notes  of  $388.33  each.  The  platntlfl  still 
retahis  possession  of  all  the  j^pesrty  deeded 
to  Ware;  The  plaintiff  took  the  notes  la 
good  faith,  for  full  value  and  without  notice 
of  the  drcnmstances  under  which  they  were 
executed. 

The  Bankers'  Uni<m  of  the  World  was  or- 
ganized  under  the  provisions  of  chapter  47. 
p.  266,  of  the  Laws  of  Nebraska  of  1807. 
The  title  of  tbe  act  contains  the  followii^r^ 

"An  act  defining  fraternal  beneficiary  soci- 
eties, orders  ot  assodatlonB  and  regulat- 
ing the  sai&e  and  to  repeal.   *  •  • 

"Section  1.  A  fraternal  beneficiary  associa- 
tion is  hereby  declared  to  be  a  corporation, 
sodety  or  voluntary  assodation,  formed  or 
organised  and  carried  on  for  the  sole  benefit 
of  ite  monbers  and  their  ben^claries,  and 
not  for  profit  Each  such  Bodetj  shall  have 
a  lodge  system,  with  rltoallstlc  form  of 
work  and  repres^tatlve  form  of  government. 

"Sea  2.  Such  sodety  shall  make  provision 
f<Hr  the  payment  of  benefits  in  case  of  death. 
•  •  •  Provided  the  payment  of  such  ben- 
efite  in  all  cases  be  subject  to  compliance, 
by  the  member,  with  the  ccmtract,  consti- 
tution, rules  and  laws  of  tiie  society. 

"Sec.  3.  TbB  fund  from  which  the  payment 
of  such  beneflte  ahall  be  made,  and  the  fund 
from  which  the  expenses  of  such  society 
shall  be  defrayed,  shall  be  derived  from 
ben^d(U7  calls,  assessmento,  or  dues  de- 
lected from  ite  members." 

Section  4  defines  who  may  be  boiefldaries. 

"Sec.  S.  Such  societies  shall  be  governed 
by  this  act  and  shall  be  exempt  from  the  pro- 
visions of  statutes  of  this  state  relating  to 
life  Insurance  companies  except  as  h^in- 
after  provided,  and  no  law  hereafter  passed 
shall  apply  to  them  unless  th^  be  expressly 
designated  therein." 

Section  6  defines  where  such  association 
may  be  served. 

Section  7  exempts  proceeds  of  benefidary 
certificate  for  debta  of  holder. 
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Sections  S  and  &  proTide  the  steps  to  be 
taken  to  obtain  a  pennit  to  do  biuinesa  ander 

this  act 

Section  10  provides  reports  to  be  made  to 
tbe  auditor  of  public  accounts. 

Section  11  requires  foreign  assoclatlonB 
doing  business  under  tbis  act  to  appoint  a 
person  upon  whom  service  may  be  made. 

Section  12  provides  terms  upon  which  such 
orders  may  do  business  In  the  state. 

Section  13  limits  right  to  solicit  member- 
ship. 

Section  14  concerns  charges  to  beneflclaries. 

Section  15  permits  transaction  of  buslnras 
ontslde  the  state. 

Sections  16,  17,  and  18  recite  causes  which 
forfeit  right  to  do  business  and  provide  pen- 
alties for  violation  of  statute. 

Section  19  rcQulres  examination  of  mem- 
bers by  physician. 

Section  20  provides  for  voluntary  associa- 
tion doing  business  under  this  act 

"Sec  21.  All  societies,  orders,  and  associa- 
tions contemplated  In  this  act  shall  be  esempt 
from  the  provisions  of  chapter  10  of  the  com- 
piled statutes  of  1885.  •  •  *  The  monies 
collected  by  any  such  society  from  Its  mem- 
bers according  to  the  plan  or  method  provid- 
ed In  Its  constitution  and  by-laws,  for  the 
payment  of  deatb  or  disability  claims  aris- 
ing nnder  the  terms  of  Its  beneflclary  certifi- 
cates, shall  be  Itept  separate  and  apart  from 
the  other  funds  of  such  society,  and  shall  be 
used  only  In  payment  of  such  claims,  and  no 
part  thereof  shall  be  used  bjt  such  society  in 
payment  of  expenses  of  any  kind  or  charac- 
ter." 

Section  22  requires  copy  of  constitution 
and  by-laws  to  be  filed  with  aoditor. 

Constitution. 

"Sea  B.  How  Maintained— The  expense 
of  the  fraternity  shall  be  defrayed  tij  a  per^ 
centage  of  the  premium  Income,  per  capita 
tax,  and  memberahip  and  c^tlficate  fee  niwn 
every  member  thereof.  The  same  shall  be 
collected  and  forwarded  to  the  Bankers* 
Unltm  of  the.  World  by  the  Subordinate 
Lodges,  and  shall  be  placed  In  the  designated 
funds.  The  amount  available  for  general 
fund  for  expenses  and  the  membership  fees 
shall  be  established  by  the  Board  of  Direct- 
ors, but  the  amount  of  premium  bicome  so 
arallable  shall  not,  after  the  first  year  of 
each  policy,  exceed  the  ratio  of  $3  per  $1,000 
of  life  Insurance  on  a  single  policy  and  a 
ratio  of  tAJiO  per  $1,000  In  case  of  a  joint 
policy,  or  a  ratio  of  $3  ftir  each  accident 
policy  of  the  lowest  amount  provided  for,  all 
ca:icnlated  per  anmun.  To  meet  this  expense 
the  flmt  premiums  received  on  each  policy  by 
said  Bankers'  tTnlon  of  the  World  shall  be 
available  till  snld  limit  Is  reached. 

"Sec.  F.  Dntles  of  tbe  Supreme  Banker — 
The  Supreme  Banker  shall  receive  all  money 
belonging  to  tbe  general,  reserve  and  benefit 
funds  of  the  order,  and  shall  give  a  recclnt 
when  each  payment  Is  received.  *  *  *  He 


shall  pay  all  orders  on  the  reserve,  benefit 
and  general  funds,  signed  by  the  Supreme 
President  and  attested  by  the  Supreme  "Sec- 
rotary,  keeping  a  separate  aooonnt  with  each 
of  the  three  funds." 

"Sec.  H.  Duties  of  Board  of  Directors — 
The  Board  of  Directors  shall  hare  complete 
control  of  the  financial  affairs  of  the  frater- 
nity, shall  protect  the  charter  of  the  same 
and  exercise  its  corporate  powers  as  provided 
by  the  laws  of  the  state  of  Nebraska.  •  •  • 
Payment  of  Claims.  To  authorize  and  order 
payment  of  all  proper  claims  against  the  fra- 
ternity, and  direct  payments  to  be  made 
from  the  General  Fund  of  such  as  may  be 
properly  paid  therefrom.  The  Supreme  Sec- 
retary shall  not  Issue  ai^  order  on  the  Su- 
preme Banker  for  the  payment  of  any  claims 
unless  such  order  shall  have  been  first  sign- 
ed by  the  Supreme  President. 

"Sec.  I.  General  Manager  authorized  to 
publish  paper  for  membership  and  to  employ 
an  attorney  when  necessary,  compensation  in 
each  case  to  be  fixed  by  General  Manager." 

"Sec.  D.  Reserve  Fund— For  the  purpose 
of  creating  a  reserve  fund,  to  guard  against 
poor  risks,  protect  healtby  members,  equalize 
tbe  cost  to  all,  and  absolutely  Insure  the  per- 
petuity of  the  Union,  all  insurance  In  the 
Bankers'  Union  of  tbe  World  will  be  adjusted 
and  paid  on  the  following  plan :  Should  any 
member  holding  a  policy  die  before  having 
lived  out  bis  expectancy  of  life  based  on  his 
age  at  entry  according  to  the  American  Ex- 
perience Table  of  Mortality,  there  shall  be 
deducted  from  the  death  benefit  payable  un- 
der such  policy  held  by  such  member,  a  sum 
equal  to  the  amount  of  one  payment  [at  the 
rate  paid  by  the  member]  for  each  month  of 
the  unexpired  period  of  such  life  expectancy;, 
with  four  per  cent,  on  the  unpaid  balance  of 
such  sum.  Acddent  and  diBat>ilIty  benefits 
payable  under  all  policies  sball  be  subject  to 
proportionate  deduction.  All  such  deduction 
made  In  payment  of  policies  at  times  when 
the  mortuary  fund  equals  or  exceeds  $10,000 
over  and  above  all  claims  on  file  and  approv- 
ed against  said  mortuary  fund  shall  consti- 
tute a  reserve  fund.  AH  such  deductions  In 
payment  of  policies  made  at  times  when  tbe 
mortuary  fund  amounts  to  less  than  $10,000 
over  and  above  all  claims  on  file  and  approv- 
ed against  said  fund  shall  be  placed  In  the 
mortuary  fund  of  tbe  Company.  The  reserve 
fund  of  the  Bankers'  Union  of  the  World 
shall  not.  nnder  any  circumstances,  be  used 
for  any  purpose  except  to  meet  death  loss^ 
In  excess  of  six  deaths  per  thousand  membem 
per  year,  and  for  the  payment  of  old  age 
benefits  to  members  over  70  years  of  age. 
It  is  declared  to  he  the  fundamental  prin- 
ciple and  policy  of  this  Union  that  no  more 
than  twelve  premiums  at  the  rate  at  entrance 
age  shall  he  made  In  any  one  year  for  the 
payment  of  mortuary,  disability  and  accident 
Txmeflts  and  ^qienses  of  the  Union.  But  If 
for  any  muse  now  unforeseen  and  not  antici- 
pated, tlie  rate  fixed  at  entra^ice  according  to 
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Wifte  fallB  to  produce  the  necessary  amount, 
then  it  sliall  be  the  duty  of  the  Board  of 
Directors  to  order  a  special  call,  which  shall 
be  paid  by  each  member  to  the  Secretary  of 
hia  or  her  Subordinate  Lodge  within  thirty 
days  from  the  date  of  such  call,  which  funds 
shall  forthwith  be  transmitted  by  such  secre* 
tary  to  the  Bankers'  Union  of  the  World. 
Memtwrs  falling  to  pay  any  special  call  with- 
in thirty  days  from  the  date  of  the  said  call 
of  the  same  shall  stand  suspended." 

By-Laws. 

Se&  A.  "FroTldes  that  the  Bnpreme  Lodge 
shall  hare  exclusive  charge  of  printing  and 
furnishing  lodge  supplies,  at  prices  fixed  by 
directors,  proceeds  to  go  into  the  general 
fund  of  the  Supreme  Lodge." 

In  addition  to  the  foregoing  there  are  many 
other  expenses  provided  for  which  are  neces- 
sary to  the  existence  of  tbe  order,  and  which 
It  Is  necessary  to  pay  out  of  the  funds  of  tbe 
association.  E.  O.  Splnn^  Is  Joint  maker  of 
the  notes  sued  on  with  tbe  Bankers'  Union 
of  the  World,  of  which  he  was  president.  A 
copy  of  tbe  note  is  as  follows:  **Omaha,  Ne- 
braska, Oct  2d,  1901.  January  1st,  1902, 
after  date  for  value  received,  we  promise  to 
pay  to  the  order  of  M.  Ware  at  tbe  office  of 
Stebbtns  &  Evans,  509  Kansas  Avenue,  To- 
peka,  Kansas,  three  hundred  and  thirty-three 
dollars  and  thirty-three  cents.  Interest  at  ten 
per  cent,  per  annum,  after  due  until  paid. 
The  Bankers'  Union  of  the  World,  by  B.  C. 
Spinney,  President  and  General  M.  B.  C 
Spinney."  Indorsed  as  follows:  "Pay  to  tbe 
order  of  W.  T.  Scott.  M.  Ware." 

Overmyer  &  Overmyer,  for  plaintiff  In  er- 
ror. B.  A.  Austin  and  Otto  B.  Hungate,  for 
defendants  In  oror. 

OBAVBS,  J.  (after  stating  the  facts).  This 
action  was  commenced  by  the  plaintiff  to  re- 
cover upon  tbe  el^t  promissory  notes  obtain- 
ed by  bim'from  M.  Wore,  eacb  being  for  the 
sum  of  $338.33.  The  notes  were  given  In  con- 
sideration of  serviced  performed  in  an  effort 
to  effect  a  consolidation  of  the  Bankers'  Union 
of  tbe  World  and  ^e  National  Aid  AsRoda- 
tiion.  .  Tbe  defendant  the  Bankers'  Union  of 
the  World  objects  to  tbe  payment  of  the 
notes:  (1)  Because  tbe  purpose  for  which 
the  notes  were  given  was  beyond  tbe  power  of 
the  association,  which  makff  them  void  In 
toto;  (SE)  the  plaintiff  Is  not  In  a  position  to 
claim  tbe  protection  ordlnarlly  dne  to  an  In- 
nocent holder  of  commercial  paper,  as  be  Is 
still  In  possession  of, all  the  property  sold 
and  secure  from  loss,  without  such  protection. 
The  plaintiff  insists  that  a  corporation  having 
power  to  create  debts  or  incur  liabilities  for 
any  purpose  whatever,  bas  tbe  power  to  is- 
sue its  promissory  note  therefor,  and  the  pur- 
chaser of  such  note  In  the  absence  of  notice 
or  knowledge  to  the  contrary,  has  the  right 
to  assume  that  It  t^as  given  for  such  rightful 
purpose.  Also,  that  this  association  has  ex 


press  power  to  provide  many  things  that  can 
only  be  obtained  either  by  cash  or  credit,  and 
to  carry  out  tbe  manifest  purposes  of  the 
order  It  is  necessary  for  it  to  have  the 
power  to  contract  debts  for  these  essential 
purposes  and  issue  its  promissory  notes  there- 
for. Also,  that  the  plaintiff  has  delivered  all 
of  the  property  sold,  and  la  In  possession 
thereof  merely  as  agent  of  the  owner,  and 
therefore  cannot  protect  himself.  And,  fur- 
ther, that  tbe  defendant  assodation  having 
received  the  services  of  tbe  payees  of  tbe 
notes,  and  caused  them  to  surrender  their  of- 
ficer and  receipt  for  their  past  due  salaries, 
is  now  estopped  from  denying  its  power  to 
make  the  contract  and  execute  the  notes. 

Tbere  are  other  questions  presented,  but 
they  are  minor  to  and  Involved  in  the  prin- 
cipal ones  mentioned,  and,  in  tbe  ^lew  we 
have  taken,  they  are  not  material  to  tbe, con* 
elusion  reached,  and  need  not  be  considered. 
Corporations  are  created  by  law,  and  have 
such  powers  only  as  are  expressly  or  implied- 
ly conferred  upon  tbem.  The  charter  of  a 
corporation  Is  tbe  measure  of  its  power.  7 
Am.  ft  Kng.  Enc.  of  Law  (2d  Bd.)  695.  In 
the  case  of  Head  v.  Providence  Insurance  Co., 
2  Cranch,  127,  2  L.  Ed.  229.  Chief  Justice 
MarshaU  said:  "Without  ascribing  to  this 
body,  wblcb,  in  its  corporate  capacity,  Is  tbe 
mere  creature  of  tbe  act  to  which  it  owes  Its 
existence,  all  tbe  qnalltleB  and  dlflabllltles  an- 
nexed by  the  common  law  to  ancient  Instlto- 
tl(ms  of  this  sort,  it  may  correctly  be  said  to 
be  precisely  wbat  the  Incorporating  act  has 
made  it,  to  derive  all  its  powers  from  that 
act,  and  to  be  capable  of  exerting  Its  faculties 
only  in  tbe  manner  wblcb  that  act  anthorlxeL 
Ho  this  source  of  Its  being,  then,  we  most  »• 
cur  to  ascertain  Its  powws.**  In  the  case  of 
New  York  Firemen  Insurance  Go.  v,  Ely,  6 
Omn.  G60,  13  Am.  Dec.  VXK  Ohief  Justice 
Hosmer  said,  when  fQwaklng  of  tbe  pow^  of 
corpwatlons:  "The  law  of  its  nature  or  its 
birthright  In  tbe  most  omapretaensive  sense  la 
sncb  and  such  tnlly  ss  Its  charter  confers." 
In  the  case  of  Central  Transportation  Co.  v. 
Pullman's  Palace  Car  Co.,  188  U.  8.  48,  11 
Sup.  Ot  481,  35  L.  Ed.  65,  Justice  Gray  said: 
"The  charter  of  a  co^ration,  read  in  tbe 
light  of  .any  general  laws  wblcb  dre  ap- 
pUcable,  Is  the  measure  of  its  powers,  and 
tbe  enumeration  of  those  powers  implies  the 
exclusion  of  all  others  not  fairly  IncldentaL" 
This  Is  tbe  generally  accepted  and  reco^lzed 
rule.  The  implied  powers  which  a  corpora- 
tion has  are  only  such  as  are  necessary  to 
fully  carry  out  the  powm  expressly  given 
and  to  accomplish  the  purpose  of  Its  crea- 
tion. 7  Am.  ft  Eng.  E^c.  of  Law,  TOO;  People 
V.  Gas  Co.,  180  HI.  283,  22  N.  B.  70a  S  L.  B. 
A.  497,  17  Am.  St  Rep.  319;  Gas  Light  Co. 
V.  Gas  IJght  Co.,  121  III.  580,  13  N.  B.  160, 
2  Am.  St.  Bep,  124;  Bank  T.  Bank,  36  Ohio 
St  355,  88  Am.  Bep.  504.  In  the  case  of 
National  Loan  Association  v.  'Home  Savings 
Bank.  181  Til.  S.^.  54  N.  E.  619.  64  L.  B.  A. 
399,  72  Am.  St  Rep.  243,  Chief  Justice  Ma- 
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grader  said:  "A  corporation  Is  a  creature 
of  the  law  having  no  powers  but  those  con- 
ferred upon  It  A  corporation  has  no  natural 
rights  or  capacities  such  as  an  Individual  or 
an  ordinary  partnership,  and  If  a  power  1b 
claimed  for  it,  the  words  giving  the  [>ower,  or 
from  which  It  Is  necessarily  Implied,  must  be 
found  In  the  charter  or  It  does  not  exist." 

It  may  therefore  be  said  that,  as  a  general 
rule,  a  private  corporation  possessing  the 
powers  usually  conferred,  has  authority  to  Is- 
sue promissory  notes,  either  when  authorized 
to  do  so  in  express  terms,  or  when  it  Is  nec- 
essary to  carry  out  other  powers  expressly 
given,  and  is  essential  to  the  accomplishment 
of  the  purpose  of  its  creation.  But  It  may  al- 
so be  said  that  corporations  may  be  created 
which  do  not  have  such  power  either  express 
or  implied.  Whether  a  given  corporation  has 
such  power  or  not  will  depend  upon  the  ex- 
press provisions  of  its  charter  and  the  pur- 
pose it  was  intended  to  accomplish.  When 
a  law  whereby  a  corporation  Is  created  does 
not  confer  in  express  terms  the  power  to  issue 
promissory  notes,  such  power  will  not  be  Im- 
plied, If  It  appears  from  the  general  scope  of 
the  law  and  from  the  purpose  to  be  accom- 
plished by  such  corporation  that  it  Is  not  es- 
sential to  the  proper  exercise  of  the  powers 
expressly  conferred  nor  to  the  accomplish- 
ment of  the  objects  for  which  It  was  created. 
Applying  these  principles  to  this  case,  we 
have  concladed  that  the  Banliers'  Union  of 
the  World  did  not  have  power,  either  ex- 
press or  implied,  to  issue  the  notes  sued  upon. 
It  was  organized  under  the  provisions  of  a 
statute  enacted  for  the  purpose  of  placing 
such  associations  in  a  separate  and  distinct 
class.  By  the  express  terms  of  this  statute 
associations  organized  under  it  are  excluded 
from  the  provisions  of  all  laws  relating  to 
ordinary  corporations  and  life  Insurance  com- 
panies. This  Indicates  an  Intention  to  de- 
prive them  of  the  ordinary  business  powers 
incident  to  other  corporations,  and  to  with- 
hold all  power  not  expressly  given.  This 
association  was  not  organized  for  trading  or 
business  purposes,  or  to  acquire  profit  In  any 
way.  It  Is  without  capital,  and  has  no  rev- 
enue. Its  only  financial  resource  Is  the  vol- 
untary Contributions  of  Its  members.  Its  only 
business  Is  to  receive  and  disburse  these  con- 
tributions In  accordance  with  the  rules  of  the 
order.  No  power  exists  to  enforce  the  pay- 
ment of  assessments,  but  when  they  are  vol- 
untarily paid,  a  fixed  per  cent,  thereof  Is  pla- 
ced In  a  fund,  out  of  which  all  the  expenses 
incident  to  the  management  of  the  order  are 
to  be  paid.  This  fund  Is  the  sole  means  at 
the  disposal  of  the  officers  of  the  association, 
and  It  Is,  and  of  necessity  must  be,  an  un- 
certain and  conjectural  quantity.  The  issu- 
ance of  a  promissory  note  with  no  security  for 
payment  when  due,  other  than  this  fund, 
would  be  a  very  unbuslnessiilie  transaction. 
It  would  seem  like  folly  to  permit  any  obliga- 
tion of  tbe  association  to  be  Issued  b^ond  the 


present  extent  of  this  fund.  An  obligation 
payable  upon  the  contingency  that  this  fund 
would  be  suflScient,  might  work  no  Injury,  but 
a  promissory  note  negotiable  In  a  commercial 
sense,  payable  absolutely,  ia  wholly  Incom- 
patible with  the  plans,  resources  and  ne- 
cessities of  such  an  organization,  A  law  per- 
mitting a  corporation  of  this  character  to  Is- 
sue such  notes,  and  thereby  deceive  and  en- 
trap the  unwary  and  credulous,  would  be  open 
to  serious  criticism.  It  may  be  conceded  that 
the  Legislature  of  Nebraska  might  confer 
such  power  upon  such  an  association,  but  It 
should  not  be  assumed  to  have  done  so,  antll 
Its  language  to  that  effect  Is  so  clear  and  ex- 
plicit as  to  admit  of  no  other  reasonable  In- 
tei-pretatlon. 

The  statute  under  which  the  Banker^ 
Union  of  the  World  was  oiganized  and  the 
constitution  and  by-laws  of  such  order  have 
been  fully  pleaded,  and  constitutes  a  part  of 
the  record  in  this  case.  The  decisions  of  the 
Nebraska  Supreme  Court,  so  far  as  deemed 
applicable,  have  been  cited  in  the  briefs  of 
counsel,  and,  to  further  aid  this  court,  dep- 
ositions of  eminent  lawyers  In  that  state 
have  been  taken  wherein  opinions  have  been 
given  pro  and  con  as  to  whether  or  not 
under  this  statute,  and  the  decisions  and 
other  laws  existing  In  Nebraska,  the  Bank- 
ers' Union  of  the  World  had  the  legal  power 
to  issue  a  promissory  note.  But  since  we 
have  the  statute  and  reports  before  us  we 
have  concluded  to  follow  our  own  Judgment 
In  the  decision  of  this  question.  It  is  ta.- 
miliar  law  that  whoever  deals  with  a  corpo- 
ration or  buys  Its  obligations  Is.  bound  to 
take  notice  of  the  powers  conferred  by  Its 
charter,  and  the  purposes  for  which  It  was 
created.  When  the  plaintiff  was  about  to 
purchase  the  notes  In  question,  he  was 
charged  with  notice  of  the  powers,  express 
and  Implied,  possessed  by  the  Bankers'  Union 
of  the  World,  and  was  bound  to  take  notice 
that  It  had  no  authority  or  power  to  issue 
such  notes  for  any  purpose  whatever. 
Charged  with  such  notice  he  could  not  be- 
come the  owner  of  the  notes  so  as  to  be 
entitled  to  the  protection  usually  accorded  an 
Innocent  holder  of  commercial  paper,.  Alex- 
ander V.  Cauldwell,  83  N.  Y.  485 ;  Jamison 
V.  Bank,  122  N.  T.  140,  26  N.  E.  264,  9  L.  R. 
A.  708,  19  Am.  St  Rep.  482;  Sturdevant 
V.  Bank  (Neb.)  95  N.  W.  819;  National 
Home  Building  Association  v.  Bank,  181  111. 
35,  54  N.  E.  619,  64  L.  R.  A.  399,  72  Am.  St 
Rep.  245;  Bank  v.  Turner,  71  Minn.  413,  74 
N.  W.  160,  70  Am.  St.  Rep.  334;  Bank  v. 
Whitehead,  149  Ind.  560,  49  N.  E.  592,  39 
L.  R.  A.  725.  63  Am.  St  Rep.  302;  Durkee 
V.  People,  155  III.  354,  40  N.  E.  626.  46  Am. 
St  Rep.  340.  This  conclusion  disposes  of 
the  case  so  far  as  the  Bankers'  Union  of  the 
World  Is  concerned,  and  makes  It  unneces- 
sary to  consider  the  question  of  estoppel  on 
account  of  benefits  received,  as  the  plaintiff 
took  the  notes  with  notice  of  this  infirmity. 
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and  IB  not  therefore  entitled  to  the  rig^bts  of 
■n  Innocent  holder.  It  seems,  howerer, 
Hut  this  defendant  received  very  little,  if 
auTtbing,  of  valn^  ont  of  tiie  transaction. 
The  scheme  of  consolidation  failed.  These 
notes  were  not  to  be  paid  unless  It  sncceeded. 
It  Is  true  that  the  president  and  secretary 
of  the  Bankers*  Union  of  the  World,  while 
In  control  of  the  National  Aid  Association, 
.used  Its  fn^ds  In  a  way  that  might  give 
jnst  cause  of  complaint,  but  that  association 
Is  not  in  this  case,  l^ese  fnnds  were  not 
transferred  to  the  Bankers'  Union  of  the 
World,  nor  nsed  In  any  way  for  Its  direct 
benefit  They  were  used  to  defray  the  ex- 
pense Incurred  In  the  furHierance  of  the 
sdieme  In  which  both  associations  were 
Interested. 

The  National  Aid  Association  was  Insol- 
Tent  and  unable  to  pay  the  salaries  due  Its 
officers,  and  the  release  thereof  resolted  in 
very  little,  If  any,  loss  to  them,  and  no  ad- 
vantage to  the  other  association.  We  think 
B.  C.  Spinney,  the  other  maker  of  these  notes, 
la  liable  thereon.  He  was  personally,  as 
well  as  ottUAaUy,  Interested  In  securing  tbe 
omsolldatlon  of  the  assodatlonB ;  except 
tor  his  supposed  personal  financial  rraponsl- 
blllty,  nothing  would  have  been  done  by  the 
payees  of  the  notes  to  secure  the  union  of 
the  two  comiHinles.  He  knowingly  and 
Tfduntarlly  executed  negotiable  notes  and 
conscmted  to  their  ddUvery.  The  transaction 
in  which  they  were  glrm  was  not  unlawful 
or  contrary  to  public  policy.  The  c<mBollda- 
tlim  of  such  corporations  might  be  desirable 
and  nsefnl  to  both  asaoclatlong  and  proper 
and  Intimate  In  every  way.  The  officeta 
of  tbe  National  Aid  Association  did  not 
attempt  to  sell  ont  their  company,  nor  to  be- 
tray their  trust ;  th^y  only  undertook  to  advise 
with  and  urge  the  subordinate  lodges  and 
m«nbers  to  consent  to  the  pn^aed  mei^er. 
This  was  proper.  Tbe  National  Aid  Associ- 
ation could  not  exist  alone  very  long,  and 
any  change  which  promised  protection  to 
ltd  cerdflcate  holders  was  desirable.  We 
think  this  effbrt  on  the  part  of  the  ofllcers 
was  not  vicious,  but  commendable.  The 
notes  are  not  enforceable  against  the  other 
maker  irimply.  because  it  had  no  power  to 
execute  thran,  and  the  plaintlir  had  legal 
notice  thereof,  when  he  took  them.  Tbe 
plaintiff  having  bought  these  notes  in  good 
faith,  and  for  valne,  and  without  notice  of 
the  drcnmstances  under  which  they  were 
given.  Is  an  lnm>cent  holder  as  against  Spin- 
ner, sod  Is  entitled  to  recover  thereon. 

^e  Judgment  of  the  ^strict  court  will  be 
affirmed  so  far  as  the  Bankers'  Union  of  tbe 
World  is  concerned,  and  reversed  as  to  E. 
CL  Spinney;  and  it  will  enter  Judgment 
upon  the  tocte  fomid  by  It  against  B.  C. 
Spinney  in  accordance  with  the  views  herein 
expressed.  The  costs  In  this  court  will  be 
divided  equally  between  the  plaintiff  and  the 
defendant  Spinn^.  All  the  Justices  concnr- 
clng. 
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STATE  V.  MIU^EB.    (S.  F.  4,307.) 
(Supreme  Court  of  California,   April  11,  lOOG.) 

1.  Escheat  —  EwFoacEMENX— Infobmation  — 
Absence  of  Heies — Sufficiemct  of  Al- 
legation. 

Civ.  Code,  |  1386,  provides  tliat  If  a  de- 
cedent leaves  no  heirs  to  take  bis  estate,  the 
same  escheats  to  the  state.  Section  1401  pro- 
vides that  tbe  title  of  nonresident  alien  heirs 
1b  forfeited  anleas  thej  appear  to  claim  the 
property  within  five  years  from  the  death  of 
deceased.  Code  Civ.  Proc  §  1269,  regulates  pro- 
ceedings by  the  Attorney  General  for  the  for- 
feiture of  escheated  estates,  and  provides  that 
the  information  most  set  forth  the  facts  in 
consequence  of  which  the  estate  is  claimed  to 
have  escbedted  with  an  allegation  that  by  reason 
thereof  the  state  has  ngbt  to  the  estate. 
Held,  that  !n  this  information  an  allegation 
that  there  are  no  heirs  to  take  the  estate  is 
sufficient  as  against  resident  beirs,  while  an  al- 
l^atlon  that  five  years  have  elapsed  within 
which  no  nonresident  alien  heirs  have  appeared 
to  claim  the  estate  la  sufScient  as  to  that  class 
of  beirs. 

[Ed.  Note.-*-For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Escheat,  §  13.] 

2.  Same— Time  fob  Pboceedings, 

Inasmuch  as  tbe  rights  of  possible  nonresi- 
dent alien  heirs  camiot  be  barred  within  less 
than  five  years  after  the  death,  an  escheat  pro- 
ceeding commenced  within  less  than  five  yean 
is  premature. 

[Ed.  Note. — ^For  cases  fn  point,  see  vol.  19, 
Gent  Dig.  Escheat,  §  10.1 

3.  Same  — Absence  of  Heibs  — Evidence  — 
Prima  Facie  Case. 

Under  the  further  provision  of  Code  Civ. 
Proc.  S  1271,  declaring  that  all  persons  named 
in  the  information  or  any  other  person  claiming 
interest  in  the  estate  may  appear  and  answer, 
and  that,  if  no  such  person  does  appear,  judg- 
ment must  be  rendered  that  tbe  state  is  the 
owner  of  the  proper^,  it  is  not  necessary  in  an 
escheat  proceeding  to  offer  any  evidence  In  sup- 
port of  the  allegation  that  there  are  no  heirs, 
but  the  failure  of  claimants  to  appear  Is  suf- 
ficient to  support  a  judgment  of  forfeiture. 

[Ed.  Note. — For  cases  fn  point,  see  vol.  19* 
Cent.  Dig.  Escheat,  S  16.] 

Department  1.  Appeal  from  Superior 
Court,  Sonoma  County;  Albert  G.  Burnett 
Judge. 

Proceeding  by  the  state  of  California  against 
6.  F.  Miller,  as  administrator  of  the  estate 
of  Henry  Hemker.  deceased,  to  escheat  the 
property  of  decedent  to  the  stete.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  Geoi^  A.  Sturte- 
vant,  Deputy  At^.  Gen.,  and  0.  W.  A.  Weske, 
for  the  Stet&  L.  W.  Julllard,  for  respondent 

BHAW,  J.  Henry  Hemker  died  In  this 
state,  intestate,  on  Hay  9,  1903.  His  estate 
was  duly  administered  hj  tbe  defendant  and 
on  February  27, 1906,  upon  settl«nait  of  the 
final  account  therein,  it  was  adjudged  tibat 
the  defendant  had  in  bis  hands  belmiging  to 
said  estate,  for  distribution,  the  sum  of 
$2,058.55  In  mone^.  No  person  having  ever 
claimed  as  heir,  or  otherwise,  any  part  of 
tbe  estate,  the  Attorney  General  on  May  15, 
1906,  b^n  this  proceeding  by  information, 
unda  section  1268,  Code  of  Civil  Procedure, 
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to  obtain  a  jadgmrat  of  the  coart  declaring 
said'  property  escheated  and  the  title  thereto 
vested  In  the  state  of  California.  The  court 
below  sustained  a  general  demurrer  to  the 
complaint,  and  thereupon  gare  judgment  for  * 
the  defendant.   The  plaintiff  appeals. 

The  complaint  alleges  that  the  deceased 
left  "no  surviving  wife  or  kindred  of  any 
kind  or  degree,"  and  that  "there  are  no  heirs 
to  take  eald  estate."  In  People  v.  Roach, 
7G  Cal.  296,  18  Pac.  407,  In  a  proceeding  of 
this  kind  begun  within  12  months  after  the 
death  of  the  deceased,  there  was  a  similar 
allegation  that  the  deceased  left  no  wife  or 
heirs  to  take  the  estate.  It  was  held  that 
this  was  an  allegation  of  fact  which  was 
"Impossible  in  law,  and  which  cannot 
be  admitted  by  demurrer,"  citing  Louis- 
ville, etc.,  Co.  V.  Palmes,  109  U.  S.  255,  3 
Sup.  Ct  193.  27  L.  Ed.  922,  In  which  case  It 
was  declared  that  an  alleged  fact,  Impossible 
In  law,  Is  not  admitted  by  a  demurrer.  In 
People  V.  Roach,  supra,  and  In  sfate  v.  Smith, 
70  Cai.  156,  12  Pac.  121,  It  was  further  de- 
cided that  our  statutes  on  the  subject  of  es- 
cheats, when  considered  together,  do  not  con- 
template that  a  proceeding,  of  this  kind 
should  be  commenced  before  the  expiration  of 
flTO  yeara  after  the  death  of  the  deceased, 
and  that  It  is  premature  if  began  sooner,  al- 
though It  may  have  been  commenced  after 
th^  Bettlement  of  the  administration.  The 
reason  gtvea  tor  tills  ruling  la  that  there  may 
be  nonr^dent  aXl&i  heirs,  in  wbom  the  title 
would  vest,  subject  to  forfeiture  or  escheat 
upon  failnre  to  appear  and  claim  within  the 
fire  years,  and  that,  in  tbat  event,  until  that 
time  has  elapsed,  the  state  can  have  no  title 
or  right  to  a  Jodgmoit  declaring  an  escheat. 
In  State  t.  Smith  there  were  nonresident 
alien  heirs  vho  were  known  t6  exist  In 
People  T.  Roach  this  did  not  affirmatively  ap- 
pear, but  the  existence  of  such  heirs  was  ns- 
snmed  as  a  poasIblUty  necessary  to  he  con- 
sidered in  the  disposition  of  the  case.  In 
both  of  those  cases  it  Is  clear  from  the  opin- 
loDS  that  the  court  had  in  mind  the  existence 
at  nonresident  alien  heirs,  only,  and  was 
discussing  the  rule  which  should  be  applied 
wltta  reference  to  tbem  alone.  Under  our 
law  of  succession  the  title  to  the  estate  of  a 
person  dying  intestate  vests  in  the  heirs, 
whether  known  or  unknown,  immediately 
upon  his  death.  Civ.  Code,  §  1384 ;  Smith  v. 
Olmstead,  88  Cai.  580,  26  Pac.  521, 12  L.  R.  A. 
46,  22  Am.  St.  Rep.  336 ;  Phelan  v.  Smith,  100 
Cai.  164,  34  Pac.  C67;  Bates  v.  Howard, 
105  Cal.  183,  38  Pac.  715;  Murphy  v.  Clay- 
ton, 114  Cal.  528,  43  Pac.  613.  40  Pac. 
4G0;  Estate  of  Packer,  125  Cal.  397,  58  Pac 
59,  73  Am.  St  Rep.  58.  In  the.  case  of  non- 
resident alien  heirs  this  title  becomes  barred, 
or  forfeited,  under  the  provisions  of  sections 
672  and  1404  of  the  Civil  Code,  at  the  end  of 
five  years  from  the  death  of  the  deceased, 
unless  within  that  time  such  heir  appears  and 
claims  the  property.   Estate  of  Pendergast 


143  Cal.  140,  7&  Pac.  962.  And  this  occurs 
without  any  Judicial  proceeding,  and  even  If 
the  heirs  be  well  known.  In  such  cases  the 
purpose  of  a  proceeding  under  sections  12C9- 
1272,  Code  of  Civil  Procedure,  la  merely  to 
establish  the  disputable  facts,  that  the  heirs 
are  nonresident  aliens  and  that  they  have  not 
claimed.  From  th^  facts  spring  the  for- 
feiture, and  the  Investiture  of  title  In  the  state. 
As  to  such  nonresident  alien  heirs,  th^efore, 
it  follows  that  the  proceeding  could  not  be 
maintained  until  after  the  lapse  of  the  five 
years  necessary  to  produce  the  forfeiture. 
As  applied  to  the  fact  considered  by  the  court 
in  those  cases,  the  fact  that  the  heirs  were 
noni-esldent  aliens,  it  was  proper  enough  to 
hold  that  the  cases  were  prematurely  begun. 
The  resident  heirs,  however,  are  not  barred 
Ipso  facto  by  any  statutory  forfeiture.  They 
can  be  barred  only  by  a  judgment  In  a  pro- 
ceeding by  Information  such  as  Is  here 
sought  and  then  only  after  the  lapse  of  20 
years  from  the  judgment.  The  only  sound 
reason  for  holding  the  proceeding  premature 
as  to  this  class  of  heirs,  is  that  It  Is  necessary 
to  await  the  five  years  before  proceeding 
against  tlie  nonresident  aliens,  whose  exist- 
ence is  always  possible  where  the  heirs  are 
unknown,  and  as  the  statute  provides  for  but 
one  proceeding,  It  must  be  postponed  as  to  all 
classes  of  heirs  until  it  can  be  maintained 
against  all. 

Upon  another  point,  however,  we  think 
the  case  of  People  v.  Roach,  supra,  re- 
quires some  modification.  The  case  went 
off  upon  the  theory,  that  such  heirs  as  there 
might  have  been  In  that  estate  were  nonr^i- 
dents  and  alibis.  The  ^Istence  of  sncli 
alien  heirs  being  assumed,  the  only  point  nec- 
essary to  be  decided  In  the  cose  was  that  It 
was  prematurely  begun.  The  effect  of  an 
allegation,  that  there  were  no  heirs  was  fully 
considered,  but  there  does  not  seem  to  have 
been  any  consideration  of  the  question,  how 
that  fact  could  be  alleged  and  proved,  where 
such  allegation  and  proof  are  required  by 
a  statute.  If  It  were  legally  impossible  tbat  It 
could  be  true,  then,  manifestly  It  could  not 
be  legally  established  at  all.  An  examina- 
tion of  the  provisions  of  the  statute  leads  us 
to  the  conclusion  that  It  Is  not  thereby  in- 
tended that  the  fact  of  the  nonexistence  of 
heirs  shall  be  established  In  that  proceeding. 
In  the  ordinary  method,  by  the  production  of 
evidence  to  that  effect  Such  a  requirement 
would  defeat  every  such  proceeding  and  ren- 
der the  statute  wholly  nugatory.  Section  1269 
provides  that  the  Information  must  set  forth 
"the  facts  and  circumstances  In  consfquence 
of  which  the  estate  is  claimed  to  have  es- 
cheated, with  an  allegation  that  by  reason 
thereof,  the  state  of  California  has  right  by 
law  to  such  estate."  With  respect  to  resident 
heirs,  the  estate  could  not  ^heat  unless 
there  were  no  such  heirs  In  existence,  or  at 
least  unless  there  were  none  in  existence  in 
eoutemplation  of  law,  however  the  actual 
fact  might  he.   It  would  be  necess-iry,  nndei* 
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this  provision,  therefore,  Trith  respect  to 
sach  hetrs,  to  make  an  allegation  that  there 
were  **no  heirs  to  take  the  estate,*'  which  la 
the  condition  necessary  under  section  1386 
of  the  CiTll  Code,  to  cause  the  property  .to 
escheat  to  the  state.  We  do  not  see  how  tills 
can  be  done  except  hy  a  direct  aTerment  to 
that  effect,  nor  how  It  can  be  held  Uiat  this 
Is  not  a  sufficient  allegation  of  the  fact  to 
serve  as  a  support  for  the  proceeding.  As 
to  nonresident  aliens.  It  would  be  snfflclrat 
to  aver  that  none  has  appeared  and  claimed 
and  that  the  five  years  had  elapsed.  The 
proof  is  regulated  by  section  1271.  It  pro- 
vides that  any  person  named  In  the  Infor- 
mation, or  any  person  claiming  an  Interest, 
thongb  not  named,  may  appear  and  contest 
the  title  of  the  state,  bnt  that  "if  no  person 
appears  and  answers  within  the  time,  then 
Jndgmrat  must  be  rendered,  that  the  state 
be  seised**  of  the  property  claimed  lu  the  In- 
formation. From  this  it  la:  clear  that  there 
need  be  no  further  proof.  The  failure  of 
any  claimant  to  appear,  after  tbe  40  days' 
publication  required,  la  by  this  statute  made 
sufficient  proof,  proristonally  and  for  the 
purpose  of  authorizing  a  judgmwt  of  the 
fact  that  there  are  no  heirs,  **to  take  tbe 
estate,"  and  of  the  right  of  the  state  to 
such  Judgment  If  Is  true  that  It  also  pro- 
vides that  If  any  claimant  appears,  and 
takes  Issue  upon  tbe  information,  there 
must  be  a  trial  of  the  issue,  as  in  civil  ac- 
tions, and  that  if,  upon  such  trial,  "It  ap- 
pears from  the  facts  found  or  admitted  that 
the  state  has  good  title"  to  the  property  or 
any  part  thareof,  "judgment  must  t>e  render- 
ed that  the  state  be  seised  thereof,  and  re- 
cover costs  of  salt  against  the  defendant" 
It  is  silent  with  r^rd  to  the  effect  of  a  find- 
ing that  the  person  so  appearing  Is  entitled  to 
a  part  of  the  estate,  bat  obviously  In  that 
event  there  should  be  a  judgment  In  his  favor 
for  such  share.  This  provision  for  a  trial, 
however,  must  be  taken  to  refer  solely  to  the 
issue  between  the  claimant  and  the  state 
concerning  the  share  claimed  by  such  person, 
and  not  to  tbe  right  of  the  state  against  per- 
sons not  appearing.  The  meaning  and  effect 
of  tbe  statute  is  that  If,  on  tbe  trial  of  such 
Issue,  the  proof  shows  that  the  claimant  Is 
not  an  heir,  or  entitled  to  the  estate,  or  some 
share  thereof,  then  such  claimant  must 
fall,  and  Judgment  muKt  thereupon  go  In 
favor  of  the  state  for  the  whole  of  the 
property  described,  although  there  may  be  no 
proof  of  the  nonexlBtence  of  heirs,  other  than 
the  constructive  proof  afforded  by  the  fact 
that  no  heir  or  person  entitled  has  appeared.'* 
The  state  Is  not  required  to  prove  the  Impos- 
sible in  any  other  manner,  or  to  any  greater 
extent  than  this. 

The  reasonableness  of  this  construction  Is 
shown  by  the  provisions  of  section  1272,  that 
at  any  time  within  20  years  after  judgment 
of  escheat  any  person  not  a  party  or  privy  to 
the  proceeding,  may  appear  and  prove  lils 
heirship,  or  right  to  the  property,  and  tUere- 


upon  Bball  receive  the  prc^terty,  or  Its  pro>- 
ceeds  If  It  has  been  sold  In  the  proceeding. 
This  shows  that  the  real  purpose  and  effect 
of  the  proceeding,  with  regard  to  unknown 
heirs,  ia  not  to  estebllsh  by  ordinary  modes 
of  proof,  the  nonexistence  of  heirs,  but  mere- 
ly to  make  a  statutory,  prima  fade,  showing 
of  failure  of  heirs,  in  order  to  start  the  mn- 
nlng,  as  against  such  nonappearing  heirs,  of  a 
period  of  20  years,  after  i^hlcb  aucfa  heirs 
will  be  barred,  if  not  under  legal  disability, 
otherwise,  within  five  years  after  such  dis- 
ability ceases.  We  are  of  the  opinion  that 
the  Information  sbows  no.present  right  In  the 
state,  becanse  begun  within  the  five  years 
after  the  death  of  Hemker,  but  that  the  alle- 
gations are  sufficient  to  have  put  all  claim- 
ants upon  their  proo^  If  tlie  proceeding  bad 
been  instituted  after  the  five  years  bad 
elapsed. 
The  judgment  Is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS,  J. 


(«  Or.  IK) 

STATE  V.  MIZIS. 
(Supreme  Conrt  of  Oregon.  June  12,  1006.) 

1.  CsiMiNAi,  Law  —  Appbai,  —  Change  or 
Venue— Dei^iai^Abusb  op  DiscEirroN. 

An  appiicatiOD  for  a  cbanfre  of  venue, 
in  a  prosecution  for  a  felony,  because  an  im- 
partial trial  oannot  be  had  in  the  county  where 
the  action  is  broupht,  authorized  by  B.  &  O. 
Comp.  S  1250,  ia  addressed  to  tbe  discretion  of 
the  trial  court,  and  its  action  Id  granting  or 
refusing  the  same  will  not  be  disturbed  on  ap- 
peal, in  the  absence  of  a  showing  of  manifest 
erroneous  exercise  of  discretion  to  the  aubstaq- 
tial  injury  of  accused. 

[Ed.  Note. — For  cases  in  notnt,  see  roL  16, 
Cent^  Dig.  Criminal  Law,  S  3044.] 

2.  Same. 

Where,  in  a  prosecotlon  of  certain  Greeks 
for  riot,  the  state,  in  resistance  of  an  application 
for  a  cliange  of  venue  for  local  prejudice.  Bled 
affidavits  of  five  of  tbe  seven  grand  jurors  who 
returned  the  indictment  SRainat  defendant,  the 
affidavits  of  the  sheriff  and  his  deputy,  and  the 
affidavits  of  106  citizens  of  the  county,  to  the 
effect  that  they  were  familiar  with  the  senti- 
ment of  the  people  in  reference  to  the  crime 
charged,  and  that  in  their  opinion  a  fair  and 
impartial  trial  could  be  had  in  the  county,  and 
no  difficulty  was  experienced  in  securing  a  jury, 
the  denial  of  the  appfication,  supportea  larKcly 
by  nonresident  countrymen  of  accaaed,  who 
claimed  they  liad  made  diligent  inquiry  con- 
cerning the  feeling  of  tbe  inhabitants,  a&d  that 
it  was  unsafe  for  them  to  go  to  trial  in  that 
county,  was  not  an  abuse  of  discretion. 

[Ed.  Note. — For  cases  in  point,  see  voL  16, 
Cent.  Dig.  Criminal  Law,  ft  243.] 

8.  SaUE— POSTFOHEVEKT  — AFPKAL  — DDBOBB- 

TION. 

Denial  of  an  application  by  accused  for  a 
postponement  of  the  .trial  will  not  be  reviewed 
on  appeal,  except  for  abuse  of  discretion. 

[E^.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §{  3045-3048.] 

4.  SAifE— Grounds  kob  Continuance. 

Where  counsel  for  accused,  after  the  de- 
nial of  a  change  of  venue,  made  no  request  fOr 
a  postponement  for  a  reasonable  time  to  en- 
able them  to  prepare  for  trial,  but  requested 
a  continuance  of  the  cause  over  the  term  bo- 
cause  they  had  not  bad  sufficient  .time  to  pip- 
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pare  for  trial,  the  denial  of  the  application  was 
not  an  abuse  of  discretion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  88  1316,  1317.] 

6.  Riot— Offense— Elements. 

B.  &  C.  Comp.  8  1913,  definefl  riot  aa  tbe 
use  of  any  force  or  violence  or  any  threat  to 
use  force  or  violence,  if  accompanied  by  im- 
mediate power  of  execution,  by  three  or  more 
persona  acting  together  and  without  authority 
of  law.  Held,  that  It  was  not  necessary,  un- 
der such  section,  .that  three  persona  should  do 
the  same  identical  act,  but  that  it  was  sufficient 
to  constitute  the  ottatse  it  three  persons  had  a 
common  purpose  to  do  the  act  complained  of 
or  were  engaged  In  aiding  or  assisting  one  an- 
other in  accomplishing  such  common  purpose 
with  the  use  of  force  and  violence  or  threats 
without  authority  of  taw,  though  the  individual 
act  of  each  was  separate  from  tliat  of  the 
others. 

[Ed.  Note.— For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Riot.  §8  1-5.] 

e.  Same— Common  Purpose— Proof. 

In  a  prosecntion  for  riot,  it  is  not  neces- 
sary tliat  the  common  purpose  of  the  rioters 
should  be  estabHsbed  by  positive  proof,  but  such 

Jurpose  and  intent  may  be  inferred  and  found 
rom  the  circumstances  and  acts  committed. 
[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Riot,  8  HJ 

7.  SaUE— GVIDMCE. 

In  a  proeecutlon  for  riot  evidence  Held 
sufficient  to  sustain  a  conviction. 

8.  Criminal  Law— Appeal— Objeotionb  not 
Made  at  Tsial. 

Where,  in  a  prosecution  for  riot,  the  only 
objection  to  the  Introduction  of  Impeaching  testi- 
mony was  that  it  was  not  proper  impeaching 
testimony,  such  objection  was  insufficient  to 
sustain  a  contention  on  appeal  that  the  witness- 
es were  not  shown  to  be  competent  to  testify. 

9.  RlOT^lNBTBlTCTIOKS. 

Where,  in  a  prosecntion  for  riot,  the  court 
charged  that,  before  either  of  the  defendants 
couJd  be  convicted,  the  jury  must  find  beyond 
a  reasonable  doubt  not  only  that  such  defend- 
ant participated  in  the  alleged  riot,  but  that  at 
least  two  of  the  other  persona  whose  names 
were  averred  in  the  indictment  were  present 
at  the  time  the  riot  occurred,  if  one  occurred, 
and  were  acting  In  concert  with  said  defendant, 
and  that  they  assembled  with  the  common  in- 
tent to  do  the  act  charged  in  the  indictment, 
an  instruction  that  each  of  the  defendants  must 
have  been  "acting  In  conjunction  with  not  less 
than  two  other  persona  In  committing  the 
act,"  WOE  not  objectionable,  as  misleading  the 
jury  to  infer  that  aoy  two  persons  would 
answer  the  requirement. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; L.  T.  Harris,  Judge. 

Anton  MIzls  was  convicted  of  riot,  and  he 
appeals.  Affirmed. 

Tbe  defendants,  together  with  James  Pi- 
lantes  and  Anton  ^ilizls  and  three  others, 
whose  names  were  to  the  grand  jury  un- 
known, were  Indicted  for  riot.  They  were 
all  Greek  laborers,  engaged  with  some  75  or 
80  of  tbelr  countrymen  In  repairing  tbe  track 
of  the  Southern  Pacific  Company  at  or  near 
Olenbrook,  a  station  about  80  miles  south 
of  Roseburg.  They  were  under  the  charge 
of  foremen  and  lived  in  "outfit  cars,"  which, 
for  about  a  week  prior  to  the  commission  of 
the  alleged  crime,  had  been  standing  on  the 
siding  at  Glenbrook.  About  10  o'clock  on 
the  night  of  October  10,  1805,  an  extra 


freight  train  "headed  In"  on  the  stdlng  to 
clear  the  main  track  for  the  north-bound 
passenger  train  then  about  due.  It  coupled 
onto  the  outfit  ear  nearest  the  switch  and 
pushed  It  and  those  connected  with  It  down 
against  the  other  cars  with  such  force  and 
violence  as  to  cause  considerable  damage  to 
the  furniture  and  belongings  of  the  occu- 
pants. This  60  enraged  tbe  Greeks  that  a 
large  number  of  them  rushed  out  of  the 
cars,  ran  down  the  track  toward  the  freight 
train  armed  with  guns,  pistols,  and  otlier 
firearms,  and  began  a  general  fusillade  at 
and  In  the  direction  of  tbe  freight  train  and 
Its  crew.  The  fire  was  returned  by  one  of 
the  brakemen,  who  secured  a  gmi  from  *  a 
bouse  nearby,  and  some  shots  were  fired  by 
the  foreman.  There  were  flred  In  all  from 
75  to  lOO  shots.  During  the  difilciilty  the 
wife  of  tbe  foreman  was  killed  and  one  of 
the  Greek  laborers  injured.  The  passenger 
train  arrived  a  short  time  after  the  difficul- 
ty commenced,  when  it  ceased,  and  the 
Greeks  returned  to  their  cars.  The  freight 
train  then  backed  down  to  the  nearest  sta- 
tion and  the  county  officers  at  Roseburg  were 
notified  of  the  trouble,  and  tbe  sheriff  sent 
a  posse  In  charge  of  a  deputy  to  the  scene 
of  the  difllculty,  who  arrested  and  brought 
all  the  Greeks  to  Roseburg,  where  they  were 
confined  in  a  warehouse  guarded  by  the  state 
militia  who  bad  been  ordered  out  by  the 
county  judge  at  the  request  of  the  sheriff. 

The  circuit  court,  with  a  grand  jury,  was 
in  session,  and  the  grand  jury,  after  an  In- 
vestigation of  the  matter,  returned  an  indict- 
ment on  the  IBth  against  the  defendants  for 
riot,  charging,  among  other  things,  that  be- 
ing armed  with  dangerous  weapons,  namely 
shotguns,  pistols,  and  rlfies,  they  made  a 
felonious  assault  with  such  weapons  on  Jes- 
se L.  Woodson  and  Jesse  McCulloch,  tbe  en- 
gineer and  fireman  of  the  freight  train,  by 
shooting  at  thorn.  The  defendants  were  ar- 
ralgued  and  given  until  tbe  next  morning  at 
8:30  o'clock  to  plead.  At  that  time  they  ap- 
peared by  counsel,  entered  a  plea  of  not 
guilty,  and  moved  for  a  change  of  venue,  on 
tbe  ground  that  they  could  not  expect  a  fair 
aud  impartial  trial  in  the  county.  This  mo- 
tion was  supported  by  and  based  upon  the 
joint  affidavit  of  tbe  defendants  and  the  affi- 
davits of  Mr.  Voicly,  tbe  deputy  consul  for 
Greece,  residing  in  San  Francisco,  Andrew 
Papageogopulos,  and  John  Marandas,  two 
Greeks  residing  In  Portland;  the  latter  be- 
ing a  lalwr  agent  of  the  Southern  Pacific  and 
Oregon  Railroad  &  Navigation  Compnnlea 

The  affidavit  of  the  defendants  states  that 
they  are  natives  of  Greece  employed  by  the 
Southern  Pacific  Company  and  bad  been  so 
employed  for  a  long  time;  that  there  is  & 
strong  prejudice  among  the  people  of  tbe 
county  against  them  end  tbelr  fellow  coun- 
trymen being  so  employed,  and  that  such  feel- 
ing was  greatly  Int^sified  by  the  trouble  at 
Glenbrook,  that  immediately  after  audi 
trouble  they,  In  company  with  other  vt  tlidr 
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fellow  workmen,  'were  arrested  and  bronght 
to  Roseburg,  where  tbe;  bad  since  been  con- 
fined and  beld  In  custody  under  guard  of  the 
militia ;  tbat  a  large  number  of  persons  were 
in  attendance  upon  the  circuit  court  at  the 
thne  tbey  were  taken  to  Roseburg,  and  that 
the  matter  of  the  alleged  riot  had  been  dis- 
cussed hy  fivery  one  in  the  city,  and  reports 
ttaoreot  garbled  and  in  tbe  main  untrue,  had 
been  carried  all  over  the  county  by  persons 
iu  attendance  upon  tbe  court  and  by  the 
daily  and  weekly  newspapers  of  the  county 
and  of  the  city  of  Portland;  that  by  such 
means  the  alleged  riot  had  been  given  great 
pnblici^  throughout  tbe  entire  county  to  the 
prejudice  of  the  defendants;  that  members 
of  the  r^lar  panel  of  Jurors  had  been  In 
R<Meburg  since  tbe  difficulty  and  had,  as  af- 
fiants believed,  conversed  with  the  witnesses 
for  tbe  state  and  other  persons  pretending 
to  know  the  facts  in  relation  th^eto,  and 
had  trwly  expressed  (pinions  concerning  the 
same  prejudicial  to  affiants ;  tbat.  on  account 
of  such  reports  and  of  tbe  publicity  given 
the  matter,  there  Is  great  prejudice  in  the 
county  against  the  affiants;  and  that  tbey 
could  not  obtain  a  fair  and  Impartial  trial 
thoeln.  Mr.  Volcly  says  in  bis  affidavit  that 
be  came  to  Roseburg  in  response  to  a  tele- 
gram advising  blm  that  84  Greeks  in  tbe 
employ  of  tbe  Southern  Pacific  Company 
were  under  arrest;  that  upon  his  arrival  he 
found  them  confined  In  a  warehouse  guarded 
by  the  militia ;  tbat  be  made  diligent  Inquiry 
among  the  prisoners  and  citizens  of  tbe 
county  and  ascertained  that  there  la  a  strong 
prejudice  against  the  defendants,  on  account 
of  which  it  would  be  Impossible  for  them 
safely  to  go  to  trial ;  and  tbat  he  did  not  be- 
lieve a  fair  and  impartial  trial  could  be 
had  la  the  county.  Fapageogopnious  states 
that  he  came  to  Roseburg  on  tbe  11th  of 
October  after  tbe  difficulty  at  Glenbrook; 
that  when  be  first  came  be  secured  a  room 
at  a  hotel,  but  when  It  was  discovered  tbat 
be  was  ft  Greek  he  was  compelled  to  vacate 
and  was  unable  to  obtain  another  until  aided 
by  the  sheriff;  that  during  his  stay  in  Rose- 
burg he  had  found  a  prejudice  among  the 
people  agaluRt  tbe  Greeks  so  intense  tbat  in 
his  opinion  tlie  defendants  could  not  secure 
a  fair  and  impartial  trial  In  the  county. 

Marandas'  affidavit  was  substantially  to 
the  same  effect  as  tbe  others.  He  attaches 
thereto  articles  from  the  Rosebui^  papers 
giving  an  account  of  the  difficulty.  One  of 
these  Is  from  the  Roseburg  Review.  It  Is 
headed:  "Death  In  a  Riot  Wife  of  Sec- 
tion Foreman  at  Glenbrook  Killed.  Is  Mrs. 
John  A.  Petersein.  Freight  Train  Jolts 
Gars  Occupied  by  Greelis  Who  Open  Fire — 
One  Wounded  by  Bvakemen" — and  pro- 
ceeds to  say  that,  during  a  riot  of  Greek  sec- 
tion hands,  precipitated  by  the  severe  Jolt- 
ing of  their  cars  by  the  freight  train,  tbe 
wife  of  the  foreman  was  killed  and  a  Greek 
injured;  that  the  Greeks  to  the  number  of 
88  were  arrested  and  brought  to  Roseburg 


that  day  and  were  quartered  In  the  Joseph- 
son  warehouse,  where  they  were  closely 
guarded  by  the  mlUtia  pending  an  investiga- 
tion; that  tbe  body  of  the  foreman's  wife 
was  also  brought  and  taken  to  tbe  undertak- 
er's, where  an  autopsy  was  beld ;  that  com- 
plete and  accurate  details  of  the  difficulty 
were  hard  to  obtain,  but  accordbog  to  re- 
ports the  Greeks  became  enraged  because  the 
cars  occupied  by  them  were  struck  with  un- 
usual severity  by  the  freight  train,  and  arm- 
ed with  rifles,  revolvers,  and  shotguns, 
swarmed  out  of  the  cars  and  made  a  rush  for 
the  fireight  train,  and  tbe  engineer  and  fire- 
man were  driven  from  the  engine  by  a  fusil- 
lade of  bullets  which  riddled  tbe  cab;  that 
tbe  rest  of  the  freight  train  crew  were  oblig- 
ed to  flee  for  safety ;  that  one  of  tbe  brake- 
men  ran  to  a  nearby  house,  secured  a  rifle, 
and  returned  to  tbe  train  giving  battle  to 
the  Grerfis,  when  he  fired  four  shots,  so  the 
story  goes,  wounding  one  of  the  Greeks  and 
causing  the  rest  to  disperse;  tbat  the  fore- 
man and  his  wife,  attracted  by  tbe  shoot- 
ing, went  to  the  door  of  tbeir  car  to  look  out, 
when  suddenly  three  shots  were  fired  in 
quick  succession,  one  of  wblcfa  pierced  the 
breast  of  the  woman,  instantly  killing  her; 
that  the  Identity  of  the  person  who  fired  the 
shot  could  not  be  ascertained,  but  the  Iwlief 
prevails  that  It  was  intended  for  the  fore- 
man and  was  fired  by  one  of  the  Greeks  as 
threats  had  been  made  against  bis  life ;  that, 
as  soon  as  the  news  of  the  riot  reached  Rose- 
burg, a  posse  of  28  men  and  a  deputy  sheriff 
and  the  city  marshal  left  in  a  special  train; 
that  when  they  arrived  at  Glenbrook  they 
found  the  Greeks  in  bed  and  everything  qui- 
et ;  that  tbe  Greeks  were  brought  to  Roseburg 
and  unloaded  from  the  cars  about  noon  and 
placed  in  the  warehouse  in  charge  of  the 
militia,  which  had  been  ordered  out  for  the 
occasion  by  the  county  judge  at  tbe  request 
of  the  sheriff;  that  an  autopsy  on  the  re- 
mains of  the  foreman's  wife  would  be  held 
that  afternoon  and  the  Inquest  on  tlie  mor- 
row. 

Another  article  was  from  the'  Roseburg 
Plaindealer  of  the  12th,  tbe  headlines  of 
which  were:  "Drunken  Greeks  Attack  and 
Kill  the  Foreman's  Wife.  While  under  the 
Influence  of  Liquor  They  Create  a  Bad  Dis- 
turbance at  Glenbrook,  with  Disastrous  Re- 
sults." It  states  that  seldom  has  Roseburg 
been  more  aroused  thaa  It  was  by  tbe 
trouble  at  Glenbrook  Tu^day  night;  that 
Foreman  Petersein  had  an  extra  gang  of 
Greeks  surfacing  the  road,  and  they  went  on 
a  big  drunk,  quarreled  with  Petersein,  and 
finally  cornered  him  In  his  car,  and,  vhsn  he 
attempted  to  defend  himself,  shot  and  killed 
his  wife  who  was  at  his  side;  that  about 
that  time  an  extra  freight  train  came  along 
and  a  r^lar  warfiire  began,  the  engineer 
being  kept  busy  dodging  Irallets  until  Brake- 
man  Johnson  got  a  rifie  from  the  caboose 
and  began  firing  in  the  air,  when  the  Greeks 
scattered  and  the  trouble  soon  subsided.  It 
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then  gives  an  account  of  the  aberlfTs  posse 
going  to  the  scene  of  the  trouble,  the  arrept 
and  bringing  of  the  Greeks  to  Rosebui^  on 
the  special  train;  that  by  the  time  the  train 
arrived  at  K(»ebnrg  a  large  crowd  hod  con- 
gregated at  the  depot  expecting  to  see  trouble, 
but  that  the  Greeks  were  meek  and  submis- 
sive and  were  not  In  a  fighting  mood;  that 
the  members  of  the  militia  were  much  In  evi- 
dence and  rendered  the  sheriff  valuable  as- 
sistance in  handling  the  crowd  and  getting 
the  prisoners  to  the  warehouse,  where  they 
■will  camp  until  the  trouble  is  over  and  they 
are  discharged;  that  several  ladies  were  at 
the  train  and  seemed  to  take  much  Interest 
in  the  matter;  tiiat  every  available  space  on 
top  of  box  cars,  warehouses,  and  elsewhere 
was  filled  by  the  crowd  to  see  the  sheriff 
search  the  prisoners  as  they  were'  marched 
^^>  by  the  soldiers;  that  It  was  an  orderly 
orowd,  and,  although  there  was  thought  to  be 
ground  for  lynching,  there  seemed  to  be  a 
desire  for  the  law  to  take  Its  course,  all  hop- 
ing that  the  guilty  ones  would  be  amply  pun- 
ished. The  article  then  states  that  an  antop- 
was  had  on  the  remains  of  Mrs.  Feterseln, 
and  that  the  inquest  was  then  in  progress 
and  would  likely  continue  throughout  the 
day;  that  in  the  meantime  the  militia  had 
the  prisoners  in  hand,  and  had  kept  them 
safely  through  the  night  before,  although  it 
was  rumored  that  they  would  be  dynamited; 
that  during  the  afternoon  the  83  Greeks  were 
bplng  marched  by  the  militia  to  the  coroner's 
inquest  and  from  there  to  the  grand  Jury 
room. 

Another  article  was  from  the  Rosebui^  Re- 
view of  the  17th,  with  headlines  as  follows: 
"No  Foreign  Labor.  Local  Merchants  Asso- 
ciation Goes  on  Record.  Resolutions  are 
Passed  Asking  S.  P.  Co.  to  Displace  Its  Alien 
Laborers  in  Douglas  County  with  Ameri- 
cans." It  states  that,  In  accordance  with  the 
prevailing  sentiment  throughout  the  commun- 
ity, the  Merchants*  Protective  Association 
has  passed  certain  resolutions,  which  were 
published  in  full,  requesting  the  Southern 
Pacific  Company  to  remove  all  gangs  of 
foreign  laborers  from  the  county  because 
they  were  disposed  to  insulting  conduct  on 
tile  streets  and  public  highways,  to  commit- 
ting larceny  from  the  farmers  and  those  liv- 
ing in  the  vicinity  of  their  camps,  and  mani- 
fested a  general  disrespect  for  law  and  order. 

The  remaining  article  was  from  the  Re- 
view of  the  19th,  purporting  to  be  a  reprint 
of  an  article  from  a  Portland  paper.  It  was 
headed:  "As  Viewed  by  Trainmen" — and  was 
to  the  effect  that  investigation  of  the  trouble 
had  revealed  the  startling  fact  that  every 
caboose  is  an  arsenal,  and  that  every  freight 
brakeman  and  engineman  on  the  road  wears 
a  44-caIiber  Colt's  revolver  strapped  to  his 
body,  as  the  train  crews  believed  their  lives 
to  be  in  danger  from  the  excitable  and  ig- 
norant Greeks,  and  have  therefore  for  some 
time  been  taking  precautions  to  defend  them- 
selves In  any  em^-genc^y  that  might  arise. 


In  refutation  of  the  proofs  submitted  by 
the  defendants  In  support  of  their  moUou 
for  a  change  of  venue,  the  state  filed  the 
afllidavit  of  five  of  the  seven  grand  jurors 
that  returned  the  Indictment  against  th6  de- 
fendants, the  affidavits  of  the  sheriff  and  his 
deputy,  and  the  affidavit  of  106  citizens  of  the 
county,  to  the  purport  and  effect  that  they 
were  each  and  all  residents  of  the  county  and 
were  familiar  with  the  feeling  and  sentiments 
of  the  people  In  reference  to  the  crime  char- 
ged against  the  defendants,  and  that  in  their 
opinion  a  fair  and  Impartial  trial  could  be 
had  in  the  county.  Upon  this  showing  the 
court  overruled  the  motion.  The  defendants 
then  moved  for  a  postponement  of  the  trial 
until  the  "next  regular  term"  of  the  court 
This  motion  was  based  upon  the  affidavits 
previously  filed  for  a  change  of  vehue,  and 
the  additional  affidavit  of  the  defendants* 
counsel  to  the  effect  that  nether  they  nor  the 
defendants  were  advised  of  the  charge  until 
the  Indictments  were  returned  late  In  the 
afternoon  of  the  10th;  that  the  defendants 
were  Immediately  arraigned  and  given  nntil 
the  next  morning  at  8:30  In  which  to  plead; 
that  Messrs  Fullerton  &  Orcntt  were  not  re- 
tained as  counsel  until  late  In  the  afternoon 
of  the  day  the  indictments  were  returned; 
that  the  brief  time  since  tiie  arraignment 
had  been  consumed  in  preparing  and  sub- 
mitting the  motion  for  a  change  of  venue,  and 
therefore  counsel  had  had  no  time,  since  be- 
ing informed  of  the  nature  of  the  charge,  In 
which  to  confer  with  their  clients  or  prepare 
for  the  defense.  This  motion  was  likewise 
overruled,  and  the  defendants  required  to  go 
to  trial  immediately.  The  defendant  Mtzis 
demanded  a  separate  trial,  and  it  was  com- 
menced on  the  20th.  Seven  of  the  Jurors 
were  secured  from  the  regular  panel  iand  the 
remaining  five  from  a  special  venire  of  fifteen. 
On  the  23d  a  verdict  of  guilty  was  returned 
against  him,  and  the  trial  of  the  other  de- 
fendants Jointly  commenced.  The  record 
discloses  no  special  difficulty  In  securing  a 
Jury.  Georges  and  Demas  were  convicted  on 
the  25th  and  the  defendant  Pilantes  acquit- 
ted. Motions  for  new  trials  in  each  of  the 
cases  were  overruled,  and  Judgment  entered 
on  the  verdicts,  and  defendants  appeaL  The 
two  appeals  were  argued  and  submitted  as 
one,  and  will  be  so  treated  for  the  purposes 
of  the  decision.  The  points  relied  upon  for 
reversal  will  be  noted  In  the  opinion. 

Frank  G.  MlcelU.  J.  a  Fullerton.  and  A. 
N.  Orcutt,  for  appellant  Geotge  M.  Brown, 
Dist  Atty.,  for  the  State. 

BEAN,  G.  J.  (after  stating  the  facts).  The 
first  point  relied  upon  for  reversal  is  that  the 
court  erred  In  overruling  the  motion  for  a 
change  of  venue.  Where  an  action  for  a 
felony  Is  at  Issue  upon  a  question  of  fact, 
the  place  of  trial  may  be  changed,  when 
it  appears  by  affidavit  to  the  satisfaction  of 
the  court  that  a  fair  and  Impartial  trial  can- 
not be  had 'In  the  county  where  the  action 
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to  brOQi^  B.  &  a  Oon^.  I  1260.  But  an 
application  for  that  purpose  to  addressed  to 
fbe  dtocretion  of  the  trial  court;  and  Its  ac- 
tion In  granting  or  refosing  the  same  win 
not  be  disturbed  on  a^>eal,  unless  there  Is 
manifestly  an  erroneous  ezerctoe  4^  such  dis- 
cretion to  the  substantial  Injury  of  the  ac- 
cused. State  T.  Pomeroy,  80  Or.  16,  46  Pac. 
797;  State  T.  Savage,  36  Or.  191,  00  Pac. 
6ia  61  Pac.  112S;  Stdte  t.  Humphreys,  43 
Or.  44.  70  Pac.  SM;  State  T.  Armstrcmg.  43 
Or.  207,  73  I^c.  1022.  Upon  the  showing 
made  in  the  case  there  was,  In  our  opinion, 
no  abuse  of  dtocretion.  The  affidavits  In  sup- 
port of  the  motion  were  all  made  by  non- 
residents who  had  been  In  the  county  but  a 
few  days,  and,  In  the  nature  of  things,  could 
not  have  been  famlttor  with  the  general  pub* 
lie  sentiment.  On  the  contrary,  the  affi- 
davits filed  by  the  prosecution  were  by  of- 
ficers, dtteeos,  and  residents  of  the  count; 
who  all  state  that  they  were  familiar  with 
the  public  feeling,  and  that  in  their  opinion 
a  fair  and  impartial  trial  could  be  bad  in  the 
county.  This  view  was  subsequently  con- 
firmed by  the  fact  that  no  particular  diffi- 
culty seems  to  have  been  experienced  in 
securing  a  Jury.  It  is  true  the  newspaper 
articles  made  a  part  of  the  record 
were  Inaccurate  In  many  particulars  and 
somewhat  sensational,  but  tbey  were  not 
particularly  Inflammatory  or  calculated  to  so 
prejudice  the  citizens  of  the  county  against 
the  defendants  as  to  prevent  a  fair  and  im- 
partial trial. 

The  next  contention  is  that  the  court  erred 
In  overruling  the  motion  for  a-  continuance. 
The  grounds  of  the  motion  were  the  alleged 
excited  state  of  the  community  and  the  want 
ctf  sufficient  time  for  counsel  for  the  de- 
fense to  prepare  for  trial.  The  postpone- 
ment of  a  trial,  like  that  of  achangeof  venue, 
rests  in  the  discretion  of  the  trial  court 
and  its  ruling  will  only  be  reviewed  for 
abuse.  State  v.  O'Nell,  13  Or.  183,  0  Pac 
284;  State  v.  Hawkins,  18  Or.  4T6,  23  Pac. 
476;  State  v.  Howe,  27  Or.  138,  44  Pac.  672; 
State.  V.  Flester,  32  Or.  254.  50  Pac.  561.  A 
defendant  In  a  criminal  action  Is  entitled 
as  a  matter  of  right  to  the  aid  of  counsel 
and  to  a  suitable  time,  after  he  is  Informed 
of  the  nature  of  the  accusation  against  him, 
to  prepare  for  trial,  and,  if  the  application 
in  this  case  had  been  for  a  postponement  for 
a  reasonable  time  for  such  purpose,  quite 
a  different  question  would  have  been  pre- 
sented to  the  trial  court.  But  the  applica- 
tion was  to  postpone  the  trial  for  the  term, 
which  would  have  taken  It  over  until  the 
following  January,  and  there  was  not  suffi- 
cient reason  shown  for  such  a  delay.  If 
counsel  desired  more  time  in  which  to  pre- 
pare for  trial,  they  should  have  so  advised 
the  court  and  asked  for  a  postponement  for 
that  purpose,  and  it  would  probably  have 
been  granted.  Having  confined  their  appll- 
catt<ni  to  a  request  tor  a  continuance  for 


the  term,  ttiere  was  no  reversible  error  in 

denying  It 

At  the  close  of  the  state's  case,  defendants 
moved  the  court  to  dhrect-  an  acquittal,  for 
the  reason  that  tbece  was  no  proof  ct  the 
commission  of  the  crime  of  riot,,  or  that 
either  of  the  defendants  participated  therein. 
Whatever  the  definition  of  a  "riot"  may  be 
at  common  law  or  In  other  jurisdictions,  it 
Is  settled  here  by  statute  as  "any  use  of 
force  or  violence,  or  any  threat  to  use  force. 
or  violence,  If  accompanied  by  Immediate 
power  of  execution,  by  three  or  more  per- 
sons acting  together,  and  without  authority, 
of  law."  B.  &  O.  Gomp.  {  1913.  To  con- 
stitute a  crime  under  this  statute,  there  must 
be:  First;  .the  use  of  force  or  violence  or 
threats  to  use  force  or  violence,  accompanied 
by  immediate  power  of  execution;  second, 
such  force  or  violence  or  threats  must  be 
by  three  or  more  persons  acting  together; 
and,  third,  they  must  be  acting  without  au- 
thority of  law.  It  to,  of  course,  not  neces- 
sary  that  the  three  persons  should  do  the 
same  act  In  the  sense  that  what  one  does 
must  be  Identical  with  what  Is  done  by  each 
of  the  others  to  constitute  an  "acting  to- 
gether," within  the  meaning  of  the  statute. 
It  is  enough  If  tbey  have  a  common  pur- 
pose to  do  the  act  complained  of  or  are  en- 
gaged In  aldingandasslstli^oneanothertoac- 
compllsh  such  common  purpose,  although  the 
individual  act  of  each  may  be  separate  from 
that  of  the  other.  Otherwise  riot  Is  an  im-. 
possibility.  For,  as  said  by  Mr.  Justice 
Stephens,  In  Prince  v.  State,  30  Ga.  27:  "It 
is  Impos^le  that  the  action  of  each  shalb 
not  have  a  certain  Individuality  which  will 
distinguish  ft  from  the  action  of  all  the  rest. 
In  tearing  down  a  house,  for  Instance,  one 
rioter  breaks  down  a  door,  and  another 
breaks  down  a  window,  and  a  third  mere- 
ly hands  a  crowbar  to  one  of  his  assoctatcss. 
Here  each  one's  act  Is  different  from  the  aets 
of  the  others,  and  the  act  of  one  of  them  has 
In  It  nothing  of  violence.  But  there  is  an 
obvious  legal  sense  In  which  they  all  do 
the  same  act.  The  common  intent  which 
covers  all  the  individual  parts  in  the  action, 
cements  those  parts  into  one  whole,  of  which 
each  actor  Is  a  responsible  proprietor.  Thoj 
part  performed  by  himself  is  bis  by  per- 
I)etration,  and  the  parts  performed  by  the^ 
others,  in  execution  of  the  common  intent, 
are  his  by  adoption.  The  principle  Is  that 
each  one  adopts  the  performance  of  all  the' 
rest  and  adds  them  to  his  own,  and  thus 
does  the  whole.  In  the  sense  of  the  defini- 
tion, so  long  as  they  are  acting  In  execotion 
of  the  common  Intent,  but  no  longer."  Nor- 
Is  it  necessary  that  there  should  be  direct 
and  positive  proof  of  a  common  purpose,  or 
that  the  parties  should  deliberate  beforehand 
or  exchange  views  before  entering  upon  the. 
execution  of  their  design.  The  purpose  and 
Intent  may  be  inferred  and  found  by  the 
jury  from  the  drcomstances  and  the  acts: 
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committed  1^  tbem.  United  States  t.  Mc- 
Farland  et  aL,  1  Crancli,  C.  C.  140,  Fed. 
Cag.  No.  15,874;  United  States  v.  Peaco  et 
ah,  4  Crandi,  G.  0.  601,  Fed.  Gas.  No.  16,018; 
Astor  Place  Riot  Case,  11  Daly  (N.  Y.)  1. 

Now,  let  us  apply  these  principles  to  tbe 
tMtlmony  and  see  whether  there  was  any 
evidence  of  a  riot  and  of  the  defendantt^ 
participation  therein.  Mr.  Fetersebit  the 
foreman  of  the  gang  to  which  the  defend- 
ant belonged,  testified  that,  about  tbe  time 
of  the  dlffictdty,  he  was  retnmlng  from  a 
nearby  house  acctMnpanled  by  his  wife  and 
Assistant  Foreman  Clandfelder,  and  as  he 
approached  the  railroad  track  he  saw  a 
brakeman  having  some  dlflBcuIty  with  his 
men;  that  be  went  to  his  car,  get  his  rifle, 
and  fired  sereral  shots  Into  the  air  and  or- 
dered the  men  to  return  to  tfaelr  cars,  bnt 
they  did  not  do  so  and  contlnned  down  the 
track  toward  the  engine;  that  he  Immediate- 
ly heard  perhaps  2S  or  30  shots  fired  near  or 
about  the  engine  of  the  freight  train,  and 
from  76  to  100  idiots  Jn  all,  and  there  was 
quite  a  difference  In  tbe  volume  of  the  sound; 
that  on  bis  way  to  bis  car  he  saw  the  defend- 
ant MIsIs  armed  with  a  gun  In  a  crowd  go- 
ing In  tbe  direction  of  the  engine;  tbat 
MlKls  said  tb^  had  broken  bis  store  and  lie 
was  going  "to  kill  the  son  of  a  bitch";  that 
be  could  not  say  whether  all  his  men  were 
out  of  the  cars  or  not,  but  that  most  of  them 
were.  Clandfelder  said  that,  as  he  and 
Petwseln  came  onto  the  right  of  way,  he 
looked  down  tbe  track  toward  the  freight 
train  and  saw  quite  a  body  of  men  moving 
In  that  direction;  that  he  started  to  his  own 
car.  and,  as  be  did  so,  passed  a  number  of 
men  going  north  and  recognized  Htela,  who 
was  armed  with  a  pistol  and  said  they  "bad 
broken  his  stove  and  he  was  going  to  klU" 
them;  that  he  saw  a  number  of  guns  and 
pistols  flash  In  the  mootillgbt,  and  Jost  had 
time  to  get  to  bis  car,  when  be  heard  a  great 
number  of  diots  flred  in  the  Tlclnlty  of  the 
engine  of  the  freight  train,  and  there  was 
a  difference  In  the  volume  of  tbe  reports; 
that  •he  was  acquainted  "^th  Georges  and 
Demas,  as  they  both  belonged  to  Peterseln's 
gang,  bnt  he  did  not  see  eltlier  of  tbem  that 
night. 

McCnlloch,  the  fireman  of  the  ft%Ight  train, 
testified  that,  at  the  time  tbe  train  pulled  In 
on  the  siding  and  stopped,  the  defendant 
Georges  and  10  or  15  otb«r  men  came  up  to 
tbe  gangway  of  the  engine,  and  Georges  said 
to  tbe  englneo:,  "Come  down,  yon  son  of  a 
bitch,  if  you  want  to  fight,"  and  that  be  would 
kill  him;  that  several  shots  were  flred  at 
the  engine  before  tbe  witness  left  it,  three 
passing  through  the  witness*  window  and 
one  through  that  of  the  engineer  and  the  glass 
was  broken  out  of  tbe  front  of  tbe  cab ;  that 
witness  examined  tbe  engine  tbe  next  day 
and  found  marks  of  bullets  and  shot,  which 
indicated  tbat  tbe  firing  bad  been  done  from 
tbe  front  Woodson,  the  engineer,  testified 
that;  about  the  time  or  soon  after  his  train 


came  to  a  stop  on  the  siding,  som^>ody  com- 
menced shooting  at  the  engine;  that  the 
firing  first  came  trom  the  rif^t  side  of  the  ad> 
through  the  front  door  and  then  firom  the  left 
side;  that  a  nnmbOT  of  Greeks,  none  of  whom 
he  recognized,  came  to  the  oiglne,  and  one 
of  them  put  his  hand  on  tlie  side  of  the  tank 
and  said  to  witness,  "Damn  son  of  a  bttdi, 
I  kill  yon,"  and  Invited  him  to  get  down  from 
the  engine  and  was  mumbling  something 
about  upsetting  a  stove  or  something  of  that 
kind ;  that,  after  several  shots  had  been  flred 
at  the  engine,  witness  Jumped  down  and 
started  to  run  toward  the  caboose,  and  some 
one  commenced  shooting  at  him  and  kept  it 
up  until  he  fell  Into  a  dltoh  which  crosses  the 
tra(^ ;  that  at  least  8  or  9  shots  were  fired 
at  him  trom  tbe  time  be  left  the  engine  until 
be  reached  the  dltoh,  and  that  more  than 
100  shots  were  fired  In  all  that  night;  that 
he  examined  the  engine  the  next  morning  and 
found  the  shots  came  through  the  doors  In 
front;  and  he  also  found  the  impress  of  a 
l»rge  bullet  on  tbe  main  reservoir  under  the 
fireman's  seat  and  grains  of  shot  in  the  cab 
and  tank  box,  Johnson  was  a  brakeman  on 
the  frel^t  train,  and  testified  that  after  the 
train  pulled  In  on  the  sldli%  he  heard  shots 
up  front,  and,  sappo^g  the  bead  brakonan 
was  having  some  trouble  with  "hoboes,"  start- 
ed in  that  direction  and  met  the  defendant 
Georges  and  Demas  In  company  with  several 
other  persons;  that  Georges  grabbed  him 
by  the  arm  and  inquired  if  he  was  tiie  con- 
ductor, and,  being  answered  In  the  negatfvsh 
asked  wh»e  the  conductor  was,  and  was 
told  that  he  was  In  the  caboose ;  that  Georges 
said,  "I  kill  tbe  conductor,"  and.  "I  fciU  yon, 
you  son  of  a  bitch,"  and  slammed  him  up 
against  a  car ;  that  witness  bnfte  away  from 
Georges  and  started  to  mn  toward  the  ca- 
boose,  and  when  he  got  about  two  car  lengths 
from  it  some  one  commenced  firing  at  him,  and 
he  dodged  between  the  cars  and  over  to  the 
other  side  of  the  train  and  ran  to  the  caboose 
and  told  tbe  cmductor  13iat  if  they  found 
him  they  would  kill  him;  that  tbe  condnctw 
WCTt  out  the  front  door  of  the  caboose,  and 
wltoess  out  the  rear  and  ran  for  the  tnuft- 
walker's  shanty ;  that  sboto  were  fired  at  him 
all  the  time  he  was  going  there;  fbat  at  tbe 
time  Georges  told  the  witness  that  he  would 
kill  the  conductor,  Demas  was  standing  at 
bis  side  mumbling  something  which  the  wit- 
ness did  not  understand;  and  that  Georges 
and  D«nas  seemed  to  be  the  leaders  of  the 
crowd,  but  witness  could  not  say  whether 
either  of  tbem  was  armed  or  not  Gallii^s, 
the  conductor  of  the  freight  train,  testified 
that,  after  he  was  advised  by  Johnson  to 
leave  the  caboose,  he  started  to  run  toward 
tbe  trackwalker's  shanty,  and  on  tbe  way  be 
met  Georges,  who  wanted  to  know  If  he  was 
the  conductor,  and,  being  answered  In  the 
negative,  said  he  would  "kill  the  son  of  a 
bitch,"  and  started  on  toward  tbe  caboose ;  that 
Georges  was  armed  with  a  gun  of  some  kind 
at  the  time,  and  although  witness  did  apt  see 
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any  other  persons  he  beard  others  talking 
nearbr. 

There  was  much  addltloual  teBtimony  ae 
to  the  general  character  of  the  difficulty, 
the  number  of  shota  fired,  and  the  like,  but 
this  Is  sufficient  to  show  that  there  was 
abundant  evidence  tending  to  prove  the  use 
of  force  and  violence  by  three  or  more  persons 
acting  together  and  without  authority  of  law, 
and  hence  the  crime  of  riot ;  and  th'at  the  de- 
fendants Georges,  Demas,  and  Mizla  were 
either  actively  engaged  In  such  riot  or  present 
aiding  and  assisting  others  to  commit  the 
crimes 

A  claim  Is  made  that  the  proof  does  not 
show  that  there  was  any  community  of  ac- 
tion between  the  defendants,  or  that  either  of 
them  did  the  shooting  at  the  fireman  and 
engineer  as  charged  in  the  indictment,  or 
assisted,  aided,  or  encouraged  the  same.  But 
there  was  sufilcient  proof  on  both  of  these 
points  to  talce  the  case  to  the  Jury.  Mizls, 
In  company  with  a  crowd  of  his  fellow  coun- 
trymen, was  seen  approaching  the  englue 
armed  with  a  gun  and  was  using  threatening 
language  toward  the  trainmen  Jnst  before 
the  firing  began.  Georges  was  at  the  engine 
about  that  time  threatening  the  life  of  the 
engineer,  and  Demas  was  shown  to  have  been 
in  the  crowd  a  few  minutes  later  actively 
participating  in  the  difficulty.  So  the  Jury 
were  Justified  In  finding  that  they  were  acting 
together  and  with  a  common  purpose,  and 
that  they  either  did  the  firing  at  tbe  engineer 
and  fireman,  or  indnced  or  encouraged  others 
to  do  It  "Riot"  is  a  compound  offense,  to 
Gonstltnte  which  there  must  be  a  Joint  action 
of  three  or  more  persons.  But  all  who  aid, 
OKOorage.  or  promote  it  by  words,  signs,  or 
or  other  acta,  are  principals  and  Jointly  guilty 
of  the  offense.  It  is  not  necessary  that  a 
party  shoold  commit  some  personal  violence 
or  do  some  other  physical  act,  but  any 
act  of  assistance  or  encouragement  Is  saf&- 
clent  to  make  him  a  principal.  If  be  la 
busy  while  the  riot  la  In  progess  in  guiding, 
directing,  Inciting,  or  ehcouraglng  others  to 
commit  acts  of  violence,  he  Is  as  guilty  as  the 
lustrnmentallties  he  puts  In  motion. 

The  defendants  testified  as  witnesses  In 
their  own  behalf.  And,  for  the  purpose  ot 
Impeaching  them,  the  state  called  Peterseln, 
Clandfelder,  and  Wonacott,  who  each  testified 
that  the  geoeral  reputations  of  the  defendants 
for  truth  and  veracity  were  bad.  No  ob- 
jection was  made  to  this  testimony  when 
offered  or  to  any  of  the  questlcms  propounded 
to  the  witnesses,  except  tbe  question  asked 
Peterseln  if  be  knew  tbe  general  r^ntotlon 
of  Georges  for  truth  and  veracity,  and  the 
objection  tb«i  made  was  that  the  qnestlon 
was  incompetent.  Immaterial,  and  Irrelevant. 
After  tbe  testimony  of  each  of  these  witnesses 
had  been  admitted,  counsel  moved  to  strike 
it  out,  on  the  ground  that  It  was  not  proper 
impeaching  testimony,  and  an  assignment  of 
error  is  based  on  tbe  overruling  of  this 
EooUon.  The  objection  now  made  to  the  tes- 


timony la  that  tbe  witnesses  were  not  shown 
to  be  competent  to  testify  as  to  the  general 
reputations  of  tbe  defendants  for  truth  and 
veracity  In  tbe  community  where  they  resided. 
But,  as  Bucb  an  objection  was  not  made  when 
the  testimony  was  offered,  It  cannot  avail 
tbe  defendants  at  this  time.  A  technical 
objection  which  goes  to  the  form  of  a 
question  or  to  the  competency  of  a  witness 
to  testify  as  an  expert,  or  on  a  question  of 
character,  should  be  specific  so  as  to  apprise 
the  court  and  opposite  party  of  the  ground  of 
the  objection,  that  tbey  may  act  accordingly. 
And,  as  a  general  rule,  It  Is  not  error  for  a 
trial  court  to  refuse  to  strike  out  evidence, 
although  Immaterial  or  Irrelevant,  wbldi'  has 
been  admitted  without  objection  at  tbe  time 
It  is  offered.  12  Cyc.  565. 

It  18  also  claimed  that  tbe  court  erred  in 
instructing  the  jury  that  each  of  the  de- 
fendants must  have  been  "acting  In  con- 
junction with  not  less  than  two  other  persons 
in  committing  tbe  act,"  because  the  jury 
might  naturally  Infer  that  any  two  persons 
would  answer  the  requirement.  The  Instruc- 
tion quoted,  however,  must  be  considered 
in  connection  with  that  portion  of  the  charge 
In  which  tbe  court  told  the  Jury  specifically 
that,  before  they  should  convict  either  of  the 
defendants,  tbey  most  find  beyond  a  reason- 
able doubt,  "not  only  that  such  defendant 
participated  In  the  alleged  riot,  but  yon  must 
also  find  that  at  least  two  of  tbe  other  per- 
sons, whose  names  are  stated  In  the  indict- 
ment, were  present  at  the  time  the  riot 
occurred,  if  one  occurred,'*  and  "were  acting  in 
concert  with  said  defendant,  and  that  they 
assembled  with  a  common  int^t  to  do  the  act 
forged  in  said  Indlctmoit" 

There  are  objections  to  other  parts  of  tbe 
charge,  hut  they  are  mere  verbal  criticisms 
and  do  not  affect  the  merits. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  affirmed. 


(4S  Or.  S62> 

KATZ  V.  OBENCHAIN,  Sheriff,  et  al. 
(Supreme  Court  of  Oregon.  June  12,  1006.> 

1.  AtTACHUENT  —  LlBn— WaITEB— DOCKETINQ 
JUUQMENT. 

6.  &  C.  Comp.  S  301,  provides  that  the 
sheriiTB  certificate  of  an  attachment  of  real 
property  shall  be  delivered  by  the  sheriff  to  the 
count;  clerk  of  the  county  in  which  the  at- 
tached property  la  aitoated,  and  section  803  re- 
quires Uie  clerk  to  Immediately  file  the  same 
in  his  office  and  record  it  in  a  book  to  be  kept 
for  that  purpose,  and  that  thereupon  the  lien 
in  favor  of  the  plaintilE  shall  immediately  at- 
tach to  such  real  property  described  therein. 
S«!tion  309  provides  tliat  if  Jadgment  be  re- 
covered by  plaintiff,  the  court  shall  orde^  and 
adjudge  the  attached  property  to  be  sold  to 
satisfy  plaintiFs  demand.  Held,  that  where  a 
suit  was  brought  against  a  nooresideot  by  at- 
tachment, the  proceedioK  was  in  rem,  and  plain- 
tiff's failure  to  properly  eater  his  judgment 
when  recovered  in  the  judgment  lien  docket  did 
not  operate  as  a  waiver  of  his  attacbmoit  lien. 

2.  Sahe—Dubation  ov  Libn. 

An  attachment  lien  continues  after  the 
Tenditlm  of  the  judgment  until  t^  debt  Js 
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paid  or  the  pronerty  Is  sold  under  execution 
issaed  on  the  judgment  or  the  jud^ent  is 
oatisfied  or  the  attachment  discharged  or  va- 
cated in  some  manner  provided  by  law. 

[Ed.  Note. — For  cases  in  ooint,  see  vol.  6, 
Cent  Dig.  Attachment.  H  583,  093.  594,  596.] 

3.  JUDQUIKT— lilBH—NOnBESIDBNTS— ATTACH- 

In  an  action  by  attachment  against  a  non- 
resident, no  personal  judgment  against  defend- 
ant could  be  rendered,  and  hence  the  entry 
of  the  judgment  recovered  in  the  general  lien 
docket  could  not  operate  aa  a  general  lien  on 
property  of  the  judgment  debtor  not  attached. 

4.  BetopFEL— Knowledgi:  op  Faois— Right 

TO  PiXAD. 

Where  plaintiff  had  no  knowledge  that  M.*8 
attorney  had  directed  the  sheriff  not  to  sell 
certain  real  estate  subject  to  an  attachment 
sued  out  by  M.,  nnder  a  previons  execution,  at 
the  time  plaintiff  purchased  the  property,  plain- 
tiff was  not  entitled  to  claim  that  M.  was 
thereby  estopped  to  claim  that  he  had  not 
waived  and  abandoned  his  attachment  lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Estoppel,  |}  136-139.1 

5.  Attachkbnt  —  Waiveb  of  Lien  —  Acts  of 
AnoaRBT. 

Where  the  attorney  for  the  holder  of  an 
attachment  lien  on  certain  property  which  was 
subject  to  a  mortgage  directed  the  sheriff  not 
to.  sell  the  property  at  the  time  because  of  the 
attorney's  opinion  that  the  property  was  not 
then  worth  the  amount  of  the  mortgage  and 
the  costs  and  expenses  of  the  sale,  and  it  was 
not  shown  that  the  attorney  either  had  aa- 
thority  to  waive  the  attachment  lien  or  that 
he  intended  to  do  so,  such  facta  were  insuffi- 
cient to  show  a  waiver  of  the  Hen. 

[Ed.  Note. — For  cases  In  point,  see  voL  5, 
Ctait.  Dig.  Attachment,  H  585,  596.] 

6.  MoRTQAOES — Conveyance  to  Mobtgaobb— 

HeBOBB  or  INTEBESTS. 

Where  property  subject  to  a  mortgage  and 
a  subsequent  attachment  lien  was  conveyed 
through  a  third  person  to  the  morteage^,  there 
was  no  merger  of  the  mortgage  as  between  the 
mortgagee  and  the  attaching  creditor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Mortgages,  S  821.] 

7.  Quietino  Title— Adverse  Claims — Liia- 

TATIONS. 

Where  the  holder  of  a  prior  mortgage  on 
certain  real  estate  subject  to  an  attachment 
lien  acquired  the  fee  and  while  In  possession 
brought  suit  against  the  holder  of  the  attach- 
ment lien  to  restrain  a  sale  under  the  attach- 
ment such  suit  was  not  barred  by  limitations 
because  a  suit  to  foreclose  the  mortgage  was 
then  i>arred. 

[Bi.  Note. — ^For  cases  In  point,  see  vol.  41, 
Gent  Dig.  Quieting  Title,  |  6S.] 

8.  Equity— Prater  fob  Relief— Decree. 

Where,  in  a  suit  to  restrain  the  sale  of 
certain  real  estate  under  an  attachment  lien, 
the  complaint  alleged  the  facts  out  of  which  the 
equities  in  plaintiff's  favor  arose  and  contained 
a  general  prayer  for  relief,  it  was  sufficient 
to  enable  the  court  to  award  such  a  decree  as 
the  law  and  the  facts  justiGed. 

[Ed.  Note. — For  cases  in  point  see  vol.  19, 
Cent  Dig.  Equity,  SS  1009,  1012.] 

Appeal  from  Circuit  Ootirt.  Klamatb  Coun- 
ty; Henry  L.  Benson,  Judge. 

Action  by  Israel  Katz  against  Silas  Oben- 
cbain,  sheriff  of  Klamath  county  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Reversed. 

On  December  8,  1802,  Quincy  A.  Brooks 
and  vife  mortgaged  blocks  71.  72.  73,  83, 


and  87.  In  Klamath  Falls,  to  the  plaintiff 
to  secure  the  payment  of  a  promlssor.\-  note 
for  $1,250  due  one  year  after  date,  and  bear- 
ing interest  at  10  per  cent  per  annum,  and 
such  mortgage  was  duly  recorded  on  Decem- 
ber 16,  1892.  Brooks  and  "wife  were  at  the 
time  and  continued  thereafter  to  be  nonresi- 
dents of  the  state.  On  July  21,  1894,  one 
Meyer  commenced  an  action  at  law  against 
them  In  the  circuit  court  for  Klamath  coun- 
ty to  recover  money  and  caosed  the  property 
included  In  the  KdalntUTs  mortgage,  together 
with  a  large  amount  of  other  real  property 
belonging  to  them  In  that  county,  to  be  at- 
tached to  satisfy  any  Judgment  he  might 
recover.  Thereafter  service  was  had  by  pub- 
lication upon  Brooks  and  wife,  and  on  Nov&n- 
ber  20,  1894,  Meyer  recovered  a  Judgmeot 
against  tbem  for  $5,727.75  and  costs,  and  an 
order  adjudging  and  directing  the  sale  of  the 
attached  property  to  satisfy  the  same.  This 
Judgment  was  Immediately  entered  In  what 
was  used  as  the  Judgment  Hen  dodcet.  but 
was  insufficient  to  create  a  Hen  because  It 
41d  not  show  the  time  when  dodceted.  Hut- 
chinson V.  GoTham,  87  Or.  347.  61  Pac  431; 
Western  Sav.  Co.  v.  Currear.  39  Or.  407,  86' 
Pac.  360,  87  Am.  St  Rep.  660.  Soon  after 
the  rendition  of  the  Judgment  an  appeal  was 
taken  to  this  court,  pending  which  Brooks 
and  wife  conveyed  the  mortgaged  property 
to  one  B.  O.  Brooks.  The  M^or  Jndgmoit 
was  aubsequentiy  aflOrmed,  except  In  ao  tbr 
as  It  was  a  personal  one  against  BxDoks  and 
wife.  The  mandate  wfts  entered  in  the  court 
below  on  Nov^ber  18,  1896.  and  the  Judg- 
ment again  entered  In  the  pretended  Judg- 
ment lien  docket  On  April  12,  1897,  an 
execution  and  order  of  sale  were  Issued  there- 
on and  all  the  attached  property  sold  there- 
under except  that  Included  wltiiln  the  plain- ' 
tiff's  mortgage.  On  Hay  30,  1898,  B.  C 
Brooks  and  wife  In  consideration  of  the  pay- 
m«it  to  them  of  9500  In  money  by  the  plain- 
tiff, and  the  release  by  him  of  Quincy  A. 
Brooks  and  wife  from  any  liability  on  th^r 
note  and  mor^ge,  conveyed  the  mOTt^«ed 
property  to  the  plaintiff  and  he  la  now  and 
has  ever  since  been  the  owner  thereof.  On 
February  1,  1806,  an  alias  execution  was  Is- 
sued on  the  Meyer  Judgment  and  the  pwp- 
erty  conveyed  by  E.  G.  Brooks  and  wife  to 
plaintiff  seised  and  advertised  for  s^e,  when 
this  nxilt  was  commenced  by  plalntlfl  to  en- 
Join  such  sale,  In  his  complaint  he  sets  out 
In  detail  the  giving  of  the  mortgage  to  him 
by  Brooks  and  wife  and  the  recording  of 
the  same,  alleges  that  no  part  jot  the  principal 
or  Interest  has  been  paid,  and  that  on  Hay 
30,  1898,  he  demanded  payment  thereof  and 
thereupon  E.  C.  Brooks  and  wife  conveyed 
the  mortgaged  property  to  him  In  considera- 
tion of  the  payment  to  them  of  f 600  and  the 
release  of  Quincy  A.  Brooks  and  wife  from 
further  liability  on  such  note  and  mortgage, 
and  that  such  conveyance  was  recorded  on 
October  3D,  1900;  that  at  the  time  of  sndi 
conveyance  B.  O.  Brooks  was -the  owner  In 
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tee  of  the  property,  and  that  plaintiff  accepted 
the  couveyance  from  him  and  paid  the  con- 
sideration therefor  in  good  faith,  without 
knowledge  of  any  Uen  or  Incmutrauce  on 
the  property,  and  has  ever  since  been  in  the 
peaceable  and  quiet  possession  thereof,  pay- 
ing taxes  thereon,  and  has  either  by  himself 
or  through  his  tenants  made  valuable  Im- 
provements to  the  extent  of  more  thah  $3,000; 
that  the  defendant  sheriff  has  seized  and  ad- 
vertised the  property  for  sale  under  the  Mey- 
er judgment,  and  that  neither  Meyer  nor  any 
one  else  has  a  valid  and  subsisting  lien  or 
claim  on  anch  property.  The  prayer  Is  for 
an  Injnnction  restraining  the  sale  of  such 
property,  and  for  such  other  and  further 
relief  as  in  equity  may  seem  Just  The  de- 
fendants  answered  Jointly,  admitting  and 
denying  the  allegations  of  the  complaint,  and 
for  an  affirmative  defense  pleads  the  Meyer 
judgment  and  the  Issuance  of  an  execution 
thereon  and  that  plaintiff's  mortgage  is 
barred  by  the  statute  of  limitations.  The 
reply  puts  In  issue  the  averments  of  the  an- 
swer, and  affirmatively  alleges  that  the  lien 
of  the  attachment  and  Judgment  In  the  action 
of  Meyer  against  Brooks,  so  far  as  it  affected 
the  property  now  In  controversy,  was  aban- 
doned at  the  time  the  execution  was  Issued 
on  the  judgment  in  1897,  because  the  attorney 
for  Meyer  then  directed  the  sheriff  not  to  sell 
snch  property  for  the  reason  that  It  was  of 
less  value  than  the  amount  due  the  plaintiff 
on  his  mortgage.  A  decree  was  rendered  in 
favor  of  the  plaintiff  as  prayed  for  In  the 
complaint,  and  the  defendants  appeal. 

'  F.  H.  Mills,  tox  appellants.  J.  O.  Bvtenic, 
for  respondent 

BEAN,  O.  J.  (after  stating  the  facts). 
The '  important  questions  on  this  appeal  are 
(1)  whether  the  attachment  lien  in  the  action 
of  Meyer  v.  Brooks  was  waived  or  lost  by 
the  fiillnre  to  make  a  proper  entry  of  the 
judgment  In  the  Judgment  lien  docket;  and, 
if  not  (2)  whether  the  plaintiff's  rights  under 
his  mortgage  were,  as  against  the  subsequent 
Hen  of  Meyer's  attachment,  merged  in  the 
l^al  title  acquired  by  him  through  B.  C. 
Brooks. 

The  statute  provides  that  the  sheriff's  certif- 
icate of  the  attachment  of  real  property  shall  be 
by  such  officer  delivered  to  the  county  clerk  of 
the  county  in  which  the  attached  property  is 
situate  <B.  &  G.  Comp.  S  301),  and  that  such 
clerk  shall  immediately  file  the  same  In  his 
office  «nd  record  It  in  a  book  to  be  kept  for 
that  purpose,  and  thereupon  "the  lien  In 
favor  of  the  plaintiff  siiall  Immediately  attach 
to  BUch  real  property"  described  therein  (Id. 
(  303),  and  that  If  judgment  be  recovered  by 
the  plaintiff,  the  court  shall  order  and  ad- 
judge the  attached  property  to  be  sold  to 
Bati8^  plaintiflTs  demand  (Id.  $  309).  The 
proceeding  by  attachment  Is,  therefore,  in 
the  nature  of  a  proceeding  in  rem.  It .  la 
against  tbe  parttcnlar  property.  The  attach* 


Ing  creditor  thereby  acquires  a  specific  lien 
upon  the  attached  property  which  ripens  into 
a  Judgment  against  the  res  when  tlie  order 
of  sale  Is  made.  Such  a  proceeding  Is  in 
effect  a  finding  that  the  property  attached 
is  an  Indebted  thing  and  a  virtual  condemna- 
tion of  it  to  pay  tbe  owner's  debt  The  stat- 
ute does  not  provide  tlie  length  of  time  an 
attachment  Hen  shall  continue  after  the  rendi- 
tion of  the  judgment,  and  it  must  therefore 
necessarily  continue  until  the  debt  is  paid, 
or  sale  Is  bad  under  execution  issued  on  the 
Judgment,  or  until  the  Judgment  Is  satisfied, 
or  the  attachment  dischai^ed  or  vacated  In 
some  manner  provided  by  law.  The  validity 
or  continuation  of  an  attachment  lien  Is  not 
made  dependent  upon  the  entry  of  the  Judg- 
ment in  the  Judgment  lien  docket  A  levy 
and  sale  under  an  execution  Issued  on  a  judg- 
ment may  be  made  without  the  judgment 
being  docketed  at  all.  A  Judgment  Itself, 
however,  is  no  lien  upon  real  property  until 
docketed,  but  the  lien  acquired  by  an  attach- 
ment remains  and  may  be  enforced,  and  the 
sheriffs  certiScate  filed  with  the  county  clerk 
and  recorded  by  him  informs  parties  dealing 
with  tbe  debtor  of  the  attaching  creditor's 
claim  upon  the  property  as  effectually  as  does 
the  docketing  of  a  Judgment  in  the  lieu 
docket  It  Is  <^tlonaI  with  the  creditor 
whether  a  Judgment  is  docketed  at  all.  If 
It  is  not  properly  entered  in  the  judgment 
.Hen  docket  the  creditor  has  no  general  Hen 
on  the  real  property  of  the  defendant  and  tbe 
rights  of  bona  fide  purchasers  and  Iten  cred- 
-itors  subsequent  to  the  Judgment  and  prior 
to  the  seizure  of  property  under  execution 
Issued  thereon  are  in  no  way  affected  by  the 
judgment  But  the  failure  to  dodiet  the 
judgment  does  not  waive  or  suspend  the  li^ 
acquired  by  the  previous  attachment  and 
order  of  sale.  In  the  case  under  considera- 
tion, there  could  have  been  no  benefit  to 
Meyer  in  entering  the  judgment  In  tbe  judg- 
ment Hen  docket  The  action  brought  by 
htm  was  against  a  nonresident  There  was, 
therefore,  no  personal  judgment  against  tbe 
defendants,  and  It  would  not  have  become 
a  general  Hen  If  it  bad  been  docketed.  The 
only  remedy  of  Meyer  was  agalmt  the  specific 
property.  His  lien  thereon  was  acquired  by 
the  attachment;  and.  in  tbe  >  absence  of  a 
statute  to  the  contrary,  continued  during  the 
period  an  execution  could  Issue  on  the  Judg- 
ment Bank  of  California  v.  Cowan  (C.  C.) 
61  Fed.  871;  Etoery  v.  Touut,  7  Colo.  107,  1 
Pae.  686:  Floyd  v.  Sellers,  7  Colo.  App.  496, 
44  Pac.  373;  s.  c.,  affirmed  24  Colo.  484,  52 
Pac.  674.  But,  It  is  argued  that .  Meyer 
waived  and  abandoned  his  specific  Hen  upon 
the  property  in  controversy  because  his  at- 
torney directed  the  sheriff  not  to  sell  It  under 
a  previous  execution.  The  plaintiff  had  no 
knowledge  of  this  fact  at  the  time  be  pur- 
chased the  property  and  therefore  could  not 
invoke  tbe  doctrine  of  estoppel  as  against 
Meyer.  Besides  there  Is  no  proof  that  the 
attorney  had  aotlus'ltjr.  to  waive  tlu  Ilea,  or 
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that  he  Intended  to  do  so.  The  evidence  is 
that  he  directed  the  proper^  not  to  be  sold 
at  that  time  because  In  his  opinion  it  was 
not  then  worth  as  mnch  as  the  amount  ot 
plaintiff's  mortgage  and  the  coats  and  €sc- 
pensea  of  the  sale  could  not  have  been  real- 
ized out  of  it.  We  think,  therefore,  that 
Meyer's  attachmmt  and  judgment  are  still 
a  valid  and  snbalstlng  lien  upon  tiie  property 
and  may  be  enf(tt^  by  execution. 

The  remaining  Question  Is  whether  such 
uttactun»it  and  Judgment  take  precedence 
over  the  prior  mortgage  of  plaintiff  or  rather 
whether  such  mnrtgage  was  merged  in  the 
legal  title  acquired  by  falm  fnnn  B.  a 
BrotAs,  and  was  thereby  satisfled.  Hergen 
are  not  favored  in  equity.  When  a  lessor 
and  a  higher  estate  meet  and  coincide  In  the 
same  person  they  will  be  kept  separate  when 
equity  and  Justice  require  it,  unless  there  ta 
an  expressed  Intention  to  the  contraiy.  "It 
is  only  in  those  cases,"  says  Mr.  Justice  Lord, 
in  Watson  v.  Dundee  M.  &  T.  I.  Co.,  12  Or. 
474.  483,  8  Pac.  648,  B53:  "Where  it  la  per- 
fectly indifferent  to  ^e  party  In  whom  the 
Intereata  had  united  whether  the  charge  or 
term  should  or  should  not  subsist,  that  in 
equl^  the  term  la  merged.  But  If  the  owner 
has  an  Interest  In  keeping  them  distinct,  or 
there  is  an  intervening  right,  there  will  be 
no  merger.  *  *  *  In  the  absence  then  of 
an  express  Intention  to  the  contrary,  the  In- 
tention to  keep  the  two  estates  separate  will 
be  Implied  or  presumed,  when  it  is  for  the 
interest  of  the  party  that  they  should  be 
kept  separate.  It  will  not  do,  then,  as  was 
said  1^  Blliott,  3^  to  assume,  as  a  matter  of 
course,  that  there  was  a  merger,  for  there  are 
many  cases  in  which,  In  order  to  prevent 
Injustice,  courts  will  not  allow  merger  to 
take  place,  althoi^h  all  the  essential  ele- 
ments of  a  technical  merger  combine  In 
the  particular  cose."  It  la  consequently  said 
by  Mr.  Pomoivy  that  *'where  a  mortgagee 
takes  a  conveyance  of  the  land  from  the  mort- 
gagor or  from  the  grantee  of  the  mortgagor, 
if  the  transaction  ta  fair,  the  presumption 
of  an  intenUon  to  keep  the  security  alive 
is  very  strong.  It  Is  generally  for  the  In- 
terests of  the  party  in  this  position  that  the 
mortgage  should  not  merge,  but  should  be 
preserved  to  retain  a  priority  over  other  en- 
cumbrances. As  the  mortgagee  acquiring 
the  land  is  not  the  debtor  party  twund  to 
pay  off  either  the  mortgage  or  the  other  en- 
cumbrances on  the  land,  there  is  nothing  to 
prevent  equity  from  carrying  out  hla .  pre- 
sumed intent,  by  decreeing  against  a  merg- 
er."  2  Pomeroy,  Bq.  (3d  Ed.)  f  798. 

Now,  the  mortgage  of  the  plaintiff  vras 
prior  in  time  and  right  to  the  Hen  of  Meyer's 
attachment,  and  it  was  therefore  manifestly 
to  the  interest  oif  the  plaintiff  that  it  should 
not  be  extinguished  as  against  any  subsequent 
lien  by  the  conveyance  to  blm  of  the  legal 
title  to  the  mortgaged  property,  and  as  there 
was  no  express  intention  of  a  merger,  a  court 
of  equity  will,  la  order  to  prevent  an  injury 


to  him,  keep  the  two  estates  separate  and 
dtetlnct  Watson  v.  Dundee,  etx.,  GOt  supra; 
and  Floyd  v.  Sellers,  supra.  But,  it  is  said 
the  mortgage  is  now  barred  by  the  statute 
of  limitation  and  cannot  be  foreclosed.  This, 
however.  Is  not  strictly  a  proceeding  to  fore- 
close a  mortgage,  but  rather  a  suit  1^  the 
own»  in  fee  of  real  propaty,  who  is  In 
possession  thereof  i^talnat  one  who  la  claim- 
ing or  asserting  some  adverse  claim  or  lien 
thereon,  to  have  such  right  or  dalm  deter- 
mined, and  is  therefore  not  barred  by  the 
statute  of  llmitaticm.  Meier  t.  Kelly,  22  Or. 
136,  29  Fac.  265.  Again,  it  is  aaid  that  the 
plaintiff  does  not  by  the  prayer  of  his  com- 
plaint ask  to  have  hla  mortgage  restored  as 
against  the  Meyer's  Judgment  The  com- 
plaint sets  up  the  facts  out  of  which  the 
equities  in  favor  of  the  plaintiff  arise  and 
contains  a  general  prayer  for  relief.  This 
is  sufficient  to  enable  the  court  to  award 
such  a  decree  as  the  law  and  the  facts  at- 
ford.  Butenic  v.  Hamaker,  40  Or.  441,  67 
Pac  196. 

The  decree  of  the  court  below  will,  there- 
fore, be  reversed,  and  one  entered  here  direct- 
ing the  sale  of  the  property  In  controversy 
and  the  distribution  of  the  proceeds  among 
the  several  parties  Interested  therein  ac- 
cording to  their  rights  as  set  out  in  this 
opinion. 

(BO  Or.  M) 

WOLF  V.  CITT  BT.  CO. 

(Supreme  Court  of  Or^on.  June  12,  1906.) 

A^EAL — Filing  of  Tbansciript— Extehsioh 
OF  Time. 

Under  B.  &  C.  Comp.  §  553,  providing  that 
upon  the  appeal  being  perfected,  the  apiwl- 
lant  shall,  within  30  days  or  within  such  an 
extension  of  time  as  the  judge  may  allow,  file 
a  transcript,  etc,  an  order  granting  an  ex- 
tension of  time  within  which  to  file .  a  trans* 
script  may  be  made  Immediately  after  notice  of 
appeal  faas  been  given  and  before  the  filing  of  an 
undertaking. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Alfred  F.  Sears.  Jr.,  Judge. 

Action  of  Moille  Wolf,  as  administratrix  of 
the  estate  of  Isaac  Wolf,  deceased,  against 
the  City  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  On 
motion  to  dismiss  the  appeal.   Motion  denied, 

Alexander  Bernstein,  for  the  motion.  O^ 
F.  Paxton  and.  Wm.  P.  Lord,  opposed. 

PER  curiam;  Motion  to  dismiss  an  ap- 
peal because  ttie  transcript  was  not  filed 
within  the  time  allowed  by  law.  The  Judg- 
ment from  which  the  appeal  was  taken  was 
rendered  on  October  7,  1905,  and  a  notice  ot 
appeal  thereupon  given  In  open  court  There- 
after and  on  the  same  day  an  order  was 
made  by  the  trial  Judge  oolarglng  the  time 
60  days  in  which  to  file  the  transcript  On 
Octoba  17,  1905,  the  undertaking  on  anwal 
yr.aa  filed.  On  December  2d.  a  further  oidv 
was  made  extending  the  tkafi  la  wUcb  to 
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fUft  the  transcript  and  slmllaT  orders  were 
rabaeqaentlr  made,  each  within  the  time  al- 
lowed the  prerlooB  order,  until  Februai; 
26,  1906,  when  the  transcript  was  flled  In  this 
court  The  statute  provides,  in  effect,  that 
upon  the  appeal  being  perfected  the  appellant 
shall,  within  30  days,  or  wlUiln  such  an  ex- 
ten^n  of  time  as  the  trial  court  .or  Judge 
thereof,  or  the  Supr^ne  Court  or  u  Justice 
thereof  may  allow,  file  with  the  clerk  of  this 
court  a  transcript  or  such  abstract  as  the 
rules  of  the  court  may  require,  but  that  the 
order  mlarglng  the  time  "shall  be  made  with- 
in the  time  allowed  to  file  tiie  transcript" 
B.  ft  C.  Comp.  S  S5S.  And  it  Is  argued  In  sup- 
port of  the  motion  to  dismiss  that,  under 
this  statute,  an  <Hrder  enlarging  the  time  In 
whl<^  to  file  a  transcript  cannot  be  made  hy 
the  trial  court  or  Judge  thereof  until  after  the 
appeal  Is  perfected  the  filing  of  an  under- 
taking and  the  expiration  of  the  time  in 
which  to  except  to  the  enreties  thereon,  and 
that  such  Is  the  meanli^  of  the  words  "with- 
in the  time  allowed  to  file  the  transcript" 
Gonseqneatly  the  order  oC  October  7th  was 
null  and  Told,  and  as  no  transcript  was  filed 
within  30  days  after  the  ai>peal  was  perfected, 
nor  an  order  obtained  within  that  period  ex- 
tending the  time  In  which  to  file  the  trans- 
cript, the  appeal  should  be  dismissed.  But  this 
Is  too  technical  a  coDstracUon  of  the  statute 
to  meet  with  our  approval.  The  act  of  189& 
(Laws  Or.  1889,  p.  227),  which  is  now  In 
force  goveming  the  procedure  on  appeal,  was 
designed  to  simplify  such  procedure^  and  to 
remove  many  of  the  technicalities  with  which 
it  was  hedged  about  prior  to  that  time.  It 
should,  therefore,  receive  a  liberal  construc- 
.tion  to  accomplish  the  end  intended.  The 
provision  that  an  order  enlarging  the  time 
"shall  be  made  withtn  the  time  allowed  to 
flie  the  transcript"  simply  means  that  it 
should  be  made  before  the  appellant  Is  In 
default  Tallmadge  v.  Hooper,  37  Or.  503, 
«1  Fac.  340,  1127.  And  there  is  no  valid 
reason  why  the  trial  court  or  judge  thereof 
should  not  make  such  an  order  after  the 
notice  of  appeal  has  been  given,  and  before 
the  appeal  Is  perfected  by  the  filing  of  an 
undertaking 
Motion  denied. 


(48  Or.  m) 

PIERSON  et  al.  v.  FISBEK  et  al. 
(Supreme  Court  of  Oregon.  Jane  12,  1906.) 
1.  Appeal  —  AnHiBSioa  or  Eviob:tob  —  Pbe- 

SUlfFTIONS. 

Where  no  objection  was  made  to  certain 
«Tidence  inadmissible  under  the  pleadings  et 
the  trial,  it  would  be  assumed  on  appeal  that 
the  cause  was  tried  as  though  the  issue  to 
which  the  evidence  related,  which  was  germane 
to  the  canse,  was  r^larly  made,  and  that  the 
evidence  was  properly  admitted. 
S.  Cancellation  of  Iwbtbumehts—Deeds— 

SUBBENDES  OF  OONSIDEBATION. 

A  decree  for  the  cancellation  of  a  deed 
cannot  be  sustained  without  a  return  or  a  tender 
by  the  injured  party  of  aU  property  rights  or 


franchises  that  may  have  been  received  as  a 
consideration  for  the  deed. 

[Ed.  Note. — For  cases  In  point  see  vol.  8, 
Cent  Dig.  Cancellotlm  of  Instruments,  |S  33- 
30.] 

8.  Sauk. 

Where  the  grantor  In  a  deed  executed  the 

same,  but  never  voluntarily  delivered  It  to  the 
srantee,  and  never  consented  to  receive  as  a 
part  of  the  consideration  the  grantee's  note 
and  certain  stock,  which  the  latter  left  with  the 
grantor  on  taking  the  deed  from  a  table  without 
the  grantor's  permission,  no  title  passed  by  the 
deed,  and  no  obligation  rested  on  the  grantor 
to  offer  to  return  the  note  and  stock  as  a  condi- 
tion of  the  right  to  have  the  deed  set  aside 
as  a  cloud  on  title. 

4.  Debos—Delivebt—Pbesumption— Burden 
OF  Pboof. 

*  Where,  in  a  suit  to  set  aside  a  deed  as  a 
cloud  on  title,  the  executed  deed  was  found  In 
the  poBsesaion  of  Che  defendant  who  was  the 
grantee  named  therein,  such  facts  were  suffi- 
cient to  raise  a  presumption  that  the  deed  was 
regularly  delivered,  and  the  burden  of  over- 
coming the  same  was  <m  the  person  alleging  tiw 
contrary. 

[Eld.  Note.— For  eases  In  point  see  vol.  16, 
Cent  Dig.  Deeds,  |  677.] 

5.  Same. 

Delivery  of  a  deed  is  accomplished  by  the 
grantor  voluntarily  passing  it  to  the  grantee, 
or  handing  it  to  some  person  for  him,  or  by  the 
grantor  doing  or  saying  something  by  means  of 
which  he  discloses  an  unmistakable  purpose  to 
part  with  all  control  over  the  instrument  and 
put  it  out  of  his  power  to  regain  possession 
thereof. 

[Ed.  Note. — For  cases  in  point  see  vol.  16; 
Cent  Dig.  Deeds,  S§  117-121T] 

6.  Same— Evidence. 

In  a  suit  to  set  aside  a  deed  as  a  cloud 
on  title,  evidence  held  sufficient  to  rebut  the 
presumption  that  the  deed  found  in  the  pos- 
session of  the  grantee  was  voluntarily  delivered 
by  the  grantor  with  Intent  to  pass  title. 

Appeal  from  Circuit  Court  Yamhill  Coun- 
ty; William  Galloway,  Judge. 

Action  by  Clark  M.  Plerson,  as  executor 
of  the  last  will  of  Mary  B.  Burbank,  de- 
censed,  and  others,  against  Charles  F.  Fisher 
and  Boswell  L.  Conner.  From  a  Judgment 
for  plaintiffs,  defoidant  Fisher  appeals.  Af- 
Qrmed. 

This  suit  was  Instituted  January  12,  1905, 
by  Maiy  B.  Burbank  against  Ctiarles  F. 
Fisher,  to  remove  a  cloud  from  the  titie  to- 
real  property.  Tlie  complaint  alleges  in  ef- 
fect that  plaintiff's  mental  faculties,  by  rea- 
son of  advanced  ag^  were  Impaired:  that 
the  defendant  having  knowledge  thovof  and 
with  intent  to  defraud  her,  falsely  represent- 
ed thai  the  stock  of  the  American-  Alarm 
Company,  a  corporation,  was  of  the  par  val- 
ue of  ¥50  a  share;  that  he  hod  found  a  per- 
son who  would  purchase  her  fann  in  Tamhill 
county  and  pay  therefor  tbe  sum  of  gS,850, 
If  she  would  accept  f4,000  in  cash  and  stock 
of  that  corporation  of  the  ftice  value  of 
that  such  representotions  were  false, 
and  so  known  to  be  by  the  defendant  and 
such  stock  was  wtnthless;  that  plaintiff  hav- 
ing no  knowledge  of  the  value  thereof,  or  of 
the  falsify  of  such  statements  but  firmly  be- 
lieving them,  verbally  agreed  that  In  consld- 
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eration  of  the  payment  of  tbat  sum  and  of 
the  delivery  of  such  stock  she  would  convey 
her  farm  to  such  person  as  the  defendant 
might  deslt^nate;  that  pursuant  to  the  terms 
of  such  agreement,  she  signed,  sealed,  caused 
to  be  witnessed,  and  acknowledged  a  deed, 
purporting  to  convey  to  the  defendant  the  le- 
^1  title  to  the  farm,  but  she  did  not  deliver 
the  Instrument,  leaving  It  on  a  table  Intend- 
ing to  retain  possession  of  It  until  the  con- 
sideration specified  had  been  paid  and  deliv- 
ered to  her;  that  without  her  knowledge  or 
consent,  the  defendant  took  auch' Instrument 
and  carried  It  away  and  unless  restrained, 
will  cause  it  to  be  recorded,  thereljy  further 
clouding  the  title  to  the  premises,  to  prevent 
which  she  has  no  plain,  speedy,  or  adequate' 
remedy  at  law.  The  prayer  for  relief  Is  for 
an  Injunction  to  prevent  the  deed  from  being 
recorded,  for  the  removal  of  such  cloud  and 
to  require  the  defendant  to  surrender  the 
deed  that  it  may  be  destroyed.  The  answer 
denied  the  material  allegations  of  the  com- 
plaint and  averred  that  January  2,  1905,  the 
defendant  entered  Into  a  contract  with  tbe 
plaintiff  by  the  terms  of  which  it  was  stipu- 
lated that  in  consideration  of  the  delivery  to 
her  of  the  stock  of  such  corporation,  of  the 
par  value  of  $7,500  and  $1,000  in  cash,  she 
would  convey  her  farm  to  him  or  to  such 
purchaser  thereof  as  he  might  secure;  that 
five  days  thereaftci*  this  contract  was  modified 
so  that  she  accepted  the  defendant's  promis- 
sory note  for  ?l,o6o,  payable  In  one  year 
with  S  per  cent  Interest,  In  lieu  of  that  sum 
m  cash,  and  executed  and  delivered  to  him 
her  deed  of  the  premises,  receiving  such 
stock  and  note,  except  that  by  agreement  he 
retained  the  sum  of  $.50  for  procuring  an  ab- 
stract of  the  title  to  the  laud;  that  at  the  time 
the  deed  was  executed  tbe  stock  referred  to 
wits  of  the  reasonable  value  of  $50  a  share, 
which  fact  plaintiff  then  well  knew;  that  at 
snch  time  the  defendant  was  and  now  Is 
solvent  and  Is  ready,  able,  and  willing  to  pay 
the  sum  so  expressed  and  Interest,  and  ten- 
ders the  amount  thereof  to  her;  that  the  noto 
and  stock  were  delivered  to  plaintiff  January 
7,  1005,  the  control  of  whldi  she  now  has 
and  defendant  holds  possession  of  the  deed 
and  Is  the  owner  of  the  land.  The  reply 
put  in  Issue  the  allegations  of  new  matters 
In  the  answor  and  the  cause  having  been 
tried,  It  was  decreed  that  the  defendant  had 
no  Interest  In  the  land  or  any  part  thereof, 
and  the  temporary  Injunction  which  had 
been  Issued  was  made  perpetual,  whereby  be 
was  restrained  from  recording  the  deed  and 
from  Incumbering  or  conveying  any  part  of 
the  premises,  and  he  appeals.  After  the  ai>- 
peal  was  perfected  the  plaintiff  died  testate, 
whereupon  Clark  M.  Plerson,  the  executor 
of  her  last  will  and  testament,  and  her 
devisee,  the  state  of  Oregon  as  trustee,  were 
mbstituted  as  respondents. 

Thomas  O'Day,  for  appellant.  James  Mc- 
Cain, for  respondents. 


MOORB,  J.  (after  stating,  the  facts).  Tbe 
evidence  shows  that  a  patent  was  Issued 
February  3, 1903,  to  Ira  S.  Bunkard  for  a  fire 
and  burglar  alarm.  This  deVlse,  as  appears 
from  blue  prints  offered  Id  evidence,  consists 
of  clock  machinery  which  Is  set  In  motion  by 
the  severing  of  a  cord  by  fire  or  by  the  rais- 
ing of  a  window  or  the  opening  of  a  door, 
causing  a  bell  to  ring  and  disclosing  on  an 
Indicator  the  location  of  the  disturbance  and 
the  probable  cause  of  the  alarm.  The  Amer- 
ican Alarm  Company  was  incorporated  un- 
der tbe  laws  of  this  state,  with  a  capital  of 
$50,000.  divided  Into  1.000  shares  of  $50  each. 
Bunkard,  In  consideration  of  $600,  assigned 
all  hla  interest  In  this  patent  to  the  Incorpo- 
rators of  that  crompany  who  transferred  such 
right  to  the  corporation  for  Its  entire  capital 
stock,  on  the  assumption  that  It  had  been 
fully  paid  up.  The  company  deliveicd  to 
the  Incorporators,  who  paid  for  an  osslgn- 
raeut  of  tbe  patent,  $30,000  of  Its  stock,  and 
the  remainder  of  the  Issue,  which  Is  designat- 
ed as  "treasury  stock,"  was  held  in  trust 
for  tbe  corporation,  to  enable  It  by  tbe  sale 
thereof  to  secure  money  to  be  used  in  per- 
fecting the  invention  and  in  manufacturing 
and  selling  tbe  apparatus.  About  one-half 
of  the  ti'easury  stock  has  been  disposed  of, 
a  small  part  of  which  was  given  to  persons 
whose  Influence  was  considered  advanta- 
geous to  the  company,  and  the  remainder 
sold  at  par.  The  corporation,  January  7, 
1905,  possessed  in  cas.h  about  $325;  manu- 
factured alarms  costing  about  $1,800;  pat- 
terns of  the  value  of  $1,800;  and  office  furni- 
ture worth  about  $75,  making  the  value  o( 
Its  tauglble  properly  about  $4,000.  The  com- 
pany in  a  year  and  a  half  prior  thereto,  or 
during  the  period  of  Its  existence,  had  dis- 
posed of  tbe  right  to  manufacture  and  sell 
Its  alarms  in  one  countj"  only  and  liad  sold 
only  six  fire  and  burglar  ahirms  to  persons 
who  were  not  the  owners  of  Its  .capital  stock. 
These  meager  sales  were  accounted  for  by 
the  delay  necessitated  In  developing  the  ma- 
chinery and  In  perfecting  Its  operation,  and 
also  by  dlQSculty  experienced  by  tbeNAgents 
of  the  company  In  finding  a  factory  Where 
the  alarms  could  be  manufactured  at  reaRou- 
able  prices,  which  obstacles,  so  It  is  claluAj^ 
by  defendant's  witnesses,  had  been  overcoi^ 
only  a  few  days  prior  to  January  7.  190oS 
The  company  issued  circulars  which,  for  a^ 
prelude,  contained  the  following  couplet; 

"Dollars  and  dimes,  dollars  and  dimes. 
An  empty  pocket  is  the  worst  of  crimes." 

The  prospectus  showed  how  much  money 
had  been  made  by  Investing  a  single  dollar 
In  various  enterprises  and  what  sales  of 
alarms  could  be  expected,  asserting  that  from 
tbe  purchase  of  one  share  of  alarm  stodc  at 
$50,  the  sum  of  $1,500  might  be  realized.  The 
plaintiff,  Mrs.  Burbank,  became  acquainted 
with  the  defendant  soon  after  the  corpora- 
tion was  organized,  when  he  called  upon  her 
with  a  view  of  selling  its  capital  Btwk  and 

Digitized  by  Google 


Ot)  PIBBSON 

at  tbat  time  she  received  one  of  these  clrcn- 
lara  In  May,  1904,  he  visited  her  again  and 
gave  her  one  share  of  such  stock,  whereupon 
she  purchased  of  him  five  more  shares  of  the 
stock  for  which  she  paid  $250.  At  that  time 
Mra.  Burhank  was  77  years  old,  and  until  the 
death  of  her  husband,  which  occurred  about 
four  years  prior  thereto,  she  had  never  trans- 
acted any  business  of  Importance,  though 
possessed  of  considerable  property.  The  de- 
fendant, having  only  thrice  met  the  plaintiff, 
wrote  her  as  follows;  "American  Alarm 
Company,  Portland,  Ore.,  Nov.  14th,  1904. 
Mrs.  Mary  E.  Burbank,  Lafayette,  Oregon — 
Dear  Mrs.  Burbank:  I  have  recently  bought 
a  home  here  in  Portland  and  am  happily 
located,  and  Mrs.  Fisher  and  myself  wish  to 
extend  to  you  a  special  Invitation  to  come 
and  apenA  Thanksgiving  week  with  us.  We 
have  both  lost  our  parients,  and  we  dearly 
love  elderly  people,  and  feel  we  would  be 
glad  to  do  all  In  our  power  to  make  you 
bappy  and  enjoy  your  visit  With  us.  You 
have  not  as  yet  met  my  wife,  but  I  have  so 
often  spoken  of  you  that  she  already  feels 
she  is  acquainted  with  you.  Hoping  that  you 
are  well  and  that  you  will  be  able  to  come, 
I  am,  respectfnlly,  C.  E3,  Fisher,  670  Tilla- 
mook St"  Mrs.  Burbank,  as  a  witness  In  her 
own  behalf,  testified  that  the  defendant  visit- 
ed ber  In  Januaty,  1005,  telling  her  he  had 
foond  a  purchaser  from  California  who  would 
take  her  land  and  make  a  nut  farm  of  It; 
that  she  told  him  the  premises  contained  190 
acres  which  she  would  sell  for  $45  an  acre 
and  take  $4,000  in  cash  and  a  mortgage  on 
the  land  to  secure  the  remainder  of  the  pur- 
chase price;  that  after  discussing  the  pro- 
posed sale  a  short  time,  he  suggested  the 
acceptance  of  Alarm  stock  Instead  of  cash, 
to  which  proposition  she  did  not  accede,  tell- 
ing him  she  wanted  It  distinctly  understood 
that  she  must  have  cash  when  she  sold  her 
farm;  that  he  thereafter  returned  with  a 
deed  which  had  been  prepared  and  asked  how 
much  money  was  required  to  be  paid  down 
and  she  informed  him  that  she  must  have 
$4,000;  that  after  doing  some  writing,  he 
said:  "Here,  Mrs.  Burbank,  Is  where  you 
sign  your  name  to  the  deed,"  and  she  sub- 
scribed her  name  to  the  instrument,  which 
was  witnessed  and  acknowledged  and  left 
on  a  table;  tbat  going  into  another  room  and 
returning  in  a  few  minutes  she  was  unable  to 
find  the  deed;  that  she  was  then  called  to  din- 
ner, whereupon  he  left,  saying  there  were  the 
certlScates  of  stock  and  a  promissory  note, 
but  she  did  not  take  them.  On  croas-exami- 
natlon,  she  says  that  prior  to  signing  the  deed 
she  never  entered  Into  any  agreement  with 
the  defendant  to  sell  her  farm;  that  she 
never  consented  to  take  Alarm  stock  as  a 
part  of  the  consideration  therefor,  though 
she  told  him  If  a  sale  of  the  premises  was 
effected  she  might  buy  some  of  the  stock 
from  him;  that  she  did  not  see  him  take  the 
deed,  but  immediately  after  be  left  the  house 
she  fonnd  that  It  was  gone;  that  she  signed 
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the  deed  thinking  the  defendant  had  Issued  a 
check  to  her  for  $4,000,  and  tbat  tbe  remain- 
der of  the  consideration  would  be  secured  by 
a  mortgage  on  the  premises,  though  nothing 
was  said  about  giving  security;  that  she  did 
not  give  him  a  lease  from  which  to  obtain  a 
description  of  the  farm  and  if  he  secured  the 
evidence  of  a  demise  of  the  premises,  it  was 
when  he  was  examining  her  papers;  and  tbat 
the  deed  which  she  signed  was  not  read 
or  to  her. 

P.  P.  Olds,  a  notary  pubUc,  testified  tbat  at 
defendant's  request  he  went  to  the  home  of 
Mrs.  Burbank,  to  take  ber  acknowledgment 
to  a  deed;  tbat  the  defendant  having  preced- 
ed him  was  at  her  house  when  he  reached  it; 
that  about  10  or  15  minutes  after  his  arrival 
the  defendant  took  a  deed  from  his  pocket, 
to  which  she  subscribed  her  name  aud  hav- 
ing been  witnessed,  he  thereupon  ap[>ended 
his  certificate,  after  taking  her  acknowledg- 
ment, leaving  the  deed  on  a  table;  that  Mrs. 
Burbank,  having  dgned  the  instmmfflit,  took 
a  seat  at  the  right  of  and  about  10  feet  from 
the  witness,  who  occupied  a  chair  between 
her  and  the  defendant;  that  after  the  deed 
had  remained  on  the  table  about  five  minutes, 
the  defendant  took  It,  and  put  It  In  bis  pock- 
et without  paying  ber  any  money  as  a  coa* 
slderatlon  for  the  conveyance;  that  whm  the 
deed  was  so  taken  he  did  not  observe  Mrs. 
Burbank  and  could  not  say  whether  or  not 
she  saw  the  defendant  get  the  Instrument; 
tbat  at  that  time  there  was  no  other  person 
present;  that  Just  prior  to  picking  up  the 
deed  tiie  defendant  was  talking  about  some 
Equitable  stock  which  the  witness  was  think- 
ing of  taking;  and  tbat  about  January  20. , 
1905,  the  defendant  called  npon  bim,  saying 
that  the  reason  be  did  not  tetl  bim  anything 
about  Mrs.  Burbank's  deed  was  because  she 
was  capable  of  conducting  her  own  business, 
and  did  not  care  to  have  her  transactions 
known. 

Oharles  Bynum  testified  that  January  7, 
1905,  he  was  employed  In  a  livery  stable  at 
McMlnnville  from  which  city  be  rode  In  a 
buggy  with  the  defendant  to  Lafayette, 
where  Mrs.  Burbank  then  lived;  that  the  de- 
fendant returned  with  him  part  of  the  way 
and  on  the  road  remarked  to  him  that  he  had 
purchased  a  farm  for  $8,000  from  her  for 
some  person  in  California  who  expected  to 
raise  walnuts  on  the  land. 

The  defendant,  as  a  witness  In  his  own  bft- 
half,  testified  that  Mrs.  Burbank  requested 
bim  to  find  a  purchaser,  if  possible,  for  her 
farm,  saying  she  expected  to  leave  ber  prop- 
erty to  some  charitable  inatitntlon,  and  was 
anxious  to  settle  her  business  affairs,  so  as 
to  secure  a  permanent  Income;  that  January 
2,  1905,  she  agreed  to  sell  the  farm  for  $8,500 
and  accept  ther^or  Alarm  stock  of  the  face 
value  of  $7,500,  azid  the  remainder  In  cash; 
tbat  she  lootteu  over  ber  papers  to  find  ttw 
deed  of  the  premise  but  being  unid>le  to  dis- 
cover It  she  asked  him  to  assist  her  In  tha 
search,  and  doing  so,  he  found  a  lease  of  the 
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farm  from  -which  she  said  a  description  of 
the  premises  could  be  obtained;  that  he  took 
the  lease,  promising  to  return  In  a  few  days 
with  a  deed  of  the  premises  prepared  for 
execution;  that  five  days  thereafter  he  again 
visited  Mrs.  Burbank,  telling  her  that  he 
had  been  disappointed  in  a  business  venture 
whereby  he  expected  to  secure  the  sum  of 
$1,000  with  which  to  pay  the  cash  part  of  the 
consideration  for  the  land;  that  In  lieu  of 
Boch  payment  she  agreed  to  accept  his  prom- 
issory note  for  that  sum  payable  in  a  year 
with  Interest,  which  he  executed  and  also 
assigned  to  her  Alarm  stock  of  the  face  value 
of  $7,500  and  delivered  the  same  to  Mrs. 
Burbank,  who  placed  such  writings  In  an 
envelope;  that  when  the  deed  was  executed 
be  put  it  in  his  pocket  and  thinks  she  saw 
him  doing  so;  that  he  thereafter  exhibited 
the  deed  to  her,  after  the  notary  public  left 
the  house,  saying  that  if  the  abstract,  which 
be  had  ordered,  should  show  that  the  instru- 
ment was  insufficient,  for  any  reason,  to  con- 
vey the  legal  title  to  the  premises  Intended, 
she  would  be  expected  to  execute  a  quitclaim 
deed  to  correct  the  matter,  to  which  she  re- 
plied, "Certainly;"  that  there  never  was  any 
agreem^t  whereby  she  was  to  receive  the 
sum  of  $4,000  in  cash;  that  the  contract  to 
assign  to  her  Alarm  stock  ot  the  face  value  of 
$7,B00  was  the  only  agreement  ever  entered 
Into  January  2,  1905,  and  which  was  there- 
after modided  only  In  respect  to  giving  a 
promissory  note  for  the  sum  of  $1,000  in  lieu 
of  the  ca^.  The  defendant  admits  that  he 
told  Bynum  that  he  had  purchased  Mrs.  Bur- 
bank's  farm,  for  an  equivalent  of  $8,000  In 
cash  and  would  receive  a  commission  of  6  per 
cent  on  account  thereof,  but  that  he  did  not 
remember  saying  that  be  had  a  partner  in  the 
transaction.  He  also  admits  that  the  first 
time  Mrs.  Burbank  spoke  to  blm  about  desir- 
ing to  sell  her  farm  she  stated  that  she  would 
take  $8,500  for  It  and  accept  $4,000  thereof  In 
cash  and  the  remainder  -on  time,  saying: 
"That  conversation  occurred  several  timeB." 

Mrs.  Burbank,  on  rebuttal,  testified  that 
idle  never  saw  the  deed  after  she  signed  it 
and  left  it  on  the  table ;  and  that  the  defend- 
ant did  not  thereafter  take  the  instrument 
from  his  pocket  or  ask  ber  to  make  a  quit- 
claim deed.  It  further  appears  that  when 
the  deed  was  signed,  Mrs.  Burbank  was  77 
years  old  and  her  physician,  Dr.  E.  B. 
Groucher,  who  had  known  her  about  25 
years,  testl^lng  as  to  her  condition  at  that 
time,  said  tliat  she  bad  been  sick  and  was 
feeble.  Mrs.  Mamie  Cone,  who,  with  ber 
bvsband,  was  keeping  bouse  for  the  plaintiff, 
January  1,  1905,  testlfled  that  at  that  time 
Mrs.  Burbank  was  not  at  all  well.  Mrs. 
Burbank  did  not  tender  to  the  defendant  the 
note  which  he  drew  in  her  favor  or  the 
certificates  of  stock  which  he  had  assigned 
to  her,  nor  were  ttiey  deposited  in  court  for 
him.  She  wrote  blm,  however,  January  12, 
1805(  vrhea  this  suit  was  Instituted,  to  call 


at  ber  home  and  take  them  away  and  to 
return  to  her  the  deed  which  be  hud  taken. 

It  is  contended  by  defendant's  counsel 
that  the  complaint  having  alleged  that  the 
remainder  of  the  purchase  price  of  the  land. 
In  excess  of  $4,000  in  cash,  was  to  have  been 
paid  by  the  delivery  of  shares  of  stock  of  the 
American  Alarm  Company,  the  plaintiff  was 
bound  by  such  averment  and  therefore 
estopped  to  deny  It,  which,  as  a  witness,  she 
did  by  testifying  that  no  agreement  had  ever 
been  entered  into  with  the  defendant  where- 
by any  part  of  the  consideration  was  to  be 
paid  in  stock.  The  testimony  referred  to 
was  brought  out  on  cross-examination  by 
defendant's  counsel,  who  did  not  move  to 
strike  It  out  as  immaterial,  or  object  to  it 
in  any  manner.  Nor  was  any  motion  made 
by  plaintiff's  counsel  to  amend  the  complaint 
so  as  to  make  It  conform  to  the  testimony 
given.  In  this  condition  of  the  record.  It 
must  be  assumed,  after  decree,  that  the  cause 
was  tried  as  though  the  issue  was  regularly 
n.ade,  which  being  germane  to  the  cause, 
it  is  now  too  late  to  Invoke  the  1^1  principle 
insisted  upon. 

It  is  maintained  by  defendant's  counsel 
that  the  complaint  stated  that  the  deed  was 
obtained  by  fraudtilent  representations  and 
without  consideration  and  as  the  prayer  for 
relief  is  that  the  sealed  Instrument  be  sur- 
rendered so  that  it  may  be  destroyed,  the 
suit  is  for  the  cancellation  of  a  deed,  but  as 
the  plaintiff  retained  the  stock  and  promis- 
sory note,  she  was  not  entitled  to  any  equi- 
table alleviation  until  they  were  returned  or 
tendered  to  the  defendant,  and  hence  an 
error  was  committed  in  rendering  the  decree 
complained  of.  In  all  cases  of  rescission  the 
parties  who  would  be  affected  thereby  must 
be  placed  in  statu  quo  as  an  incident  to  the 
obrogatiou  of  their  agreement,  which  neces- 
sitates a  return  or  tende  by  the  Injured 
party  of  all  property,  rights,  or  franchises 
that  may  have  been  received,  as  the  consider^ 
ation  for  an  executed  contract,  before  a 
court  is  authorized  to  grant  the  relief  asked, 
on  the  theory  that  he  who  seeks  equity  must 
do  equity.  Besclssion  always  Implies  that  a 
contract  has  been  duly  executed,  the  binding 
force  of  which  Is  attempted  to  be  avoided 
by  one  of  the  parties  In  consequence  of  some 
act  of  the  other.  If  a  party  were  compelled 
by  force  or  fear  to  exchauge  any  of  his  prop- 
erty for  that  of  another,  he  would  not  be 
required  to  return  or  tender  that  whicii  had 
been  Imposed  upon  him  as  a  condition  pre- 
cedent to  securing  his  own,  because  tliei-e  bad 
never  been  a  meeting  of  their  minds  where- 
by a  consent  to  the  interchange  was  given. 
The  delivery  of  a  deed  of  real  property  is 
the  last  act  of  a  grantor  that  serves  to  trans- 
fer bis  title  to  the  premises  and  evidences 
the  aggregatio  mentium  of  the  parti<.-s  re- 
specting the  entire  subject-matter  of  the 
contract  Until  such  delivery  has  been  made 
by  the  grantor  or  by  some  peraon  authorized 
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to  mrrender  poanogaion  of  tb»  deed  for  blm, 
tbe  contract  to  conTC^  real  property  baa 
nerer  been  executed,  and  ia  ancb  case,  if  tbe 
grantee  snrreptltiously,  or  witbont  tbe  con- 
sent of  tbe  grantor,  obtains  tbcf  sealed  inatru- 
ment,  oo  title  paaaea.  If  Mra.  Burbanfc'a 
deed  was  not  dellT«-ed,  tbe  certlflcatea  and 
tbe  note  wblcb  were  left  In  ber  bouse  by  tbe 
defendant  would  not  Impose  on  ber  the  duty 
to  return  or  tender  tbem,  onleea  she  consent- 
ed to  accept  tlmn  as  tbe  conalderatitm  tor 
tbe  conveyance. 

An  examination  of  the  aTermenta  of  tbe 
complaint  and  of  tbe  prayer  for  relief  might 
seem  to  aupport  tbe  eontentton  of  the  do- 
fendan^  counsel  that  tbla  suit  was  Inatl- 
tnted  to  cancel  a  deed,  but  when  the  plead- 
ing ia  construed  according  to  tbe  liberal  rules 
wblcb  the  statute  preacribea  (B.  ft  a  Gomp. 
S  86),  we  think  the  allfi«ations  referred  to 
were  Inserted  as  matters  of  Ii^ncement  to 
SUnatrate  tbe  ^tuatfon  of  the  reapectlTe 
parties  imd  that  tbe  part  of  the  prayw  men- 
tioned abpuld  be  r^arded  as  the  court  treat* 
ed  jt,  as  an  lnadTertenc&  Tbls  being  so, 
if  tbe  defendant  attempted  to  Impose  on 
lira.  Burbank  by  taking  tbe  deed  without 
her  knowledge  or  consent  and  leaTlng  the 
sto<^  and  note,  she  was  not  obliged  to  return 
or  tender  tbem  to  blm,  nor  even  write  blm, 
aa  atae  did,  to.  take  tbem  away  from  ber 
bouse,  for  if  be  choae  to  leave  hla  property 
under  tbe  drcumatencea  supposed,  bis 
Toluntary  act  was  tantamount  to  an  aban- 
donment, for  which  he  alone  Is  responsiblew 
^e  necnted  deed  having  been  found  in  tbe 
posseaaton  of  tbe  defendant,  who  la  the 
grantee  named  therein,  a  presumption  arises 
that  the  sealed  instrummt  was  r^ularly 
dellvwed,  and  tbe  burden  of  overcoming 
this  disputable  preanmption,  which  resulta 
tiom  aocb  fact.  Is  Imposed  on  tiie  person 
alleging  to  tbe  contrary.  FUnt  v.  Fhippa,  16 
Or.  437.  19  Pac.  543;  Tyler  v.  Gate,  29  Or. 
51B,  46  Pac.  800;  Swank  v.  Swank,  87  Or. 
439,  61  Pac.  846.  The  delivery  of  a  deed  Is 
accomplished  by  the  grantor's  voluntarily 
passing  It  to  the  grantee  or  banding  It  to 
some  person  for  him,  or  by  tbe  grantor's  do- 
ing or  saying  something  by  means  of  which 
he  discloses  an  unmistakable  purpose  to  part 
with  all  control  oyer  tlie  instrument  and  thus 
forever  to  put  it  out  of  lils  power  to  regain 
PfMneasion  tbereof.  Fain  v.  Smith,  14  Or. 
82,  12  Pac.  865,  58  Am.  Rep.  281 ;  Allen  v. 
Ajer,  26  Or.  589,  39  Pac.  1;  HofTmire 
v.  Martin,  29  Or.  240,  45  Pac;  754. 

Tbe  testimony  falls  to  show  that  Mrs.  Bur^ 
bank  banded  tbe  deed  to  tbe  defen^nt  or  to 
the  notary  public  Cor  him,  or  that  she  said 
or  did  anything  that  could  possibly  be  con- 
strued ns  an  intent  irrevocably  to  surrender 
the  possession  of  tbe  instrument  Tbe  de- 
ff^dant  t^fled  that  In  the  presence  of  Mr. 
Olds,  the  notory  public,  he  took  the  deed, 
Just  after  Mrs.  Burbank  signed  It  and  In 
answer  to  tbe  Inquiry,  "Did  she  see  you  take 
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tbe  deedr  he  replied.  **!  think  she  did. 
She  was  dttlng  fadng  me."  It  will  thus  be 
seen  that  the  testimony  of  the  defendant 
overthrows  tbe  presumption  which  tbe  law 
raises  from  ills  possession  of  the  deed.  It 
will  be  remembered,  however,  that  he  testi- 
fied tluit  after  taking  the  deed  and  putting 
It  in  his  pocket,  he  exhibited  it  to  Mrs.  Burr 
bank,  who  said  that  if  the  description  of  the 
premises  should  prove  Incorrect  she  would 
execute  a  quitclaim  deed  to  rectify  the  mis- 
take. Thia  is  tbe  entire  testimony  of  tbe 
defendant  on  the  question  of  deHvery.  Mrs. 
Brrbank  testified  that  she  did  not  see  the 
defendant  take  tbe  deed,  and  that  be  never 
exhibited  it  to  ber  or  asked  her  to  make  a 
quitclaim  deed.  This  dispute  leaves  for 
ccmslderation  the  question  of  Ibe  probable 
preponderance  of  testbnony  aa  between  tbe 
plaintiff  and  the  defendant  The  method 
pursued  by  the  defendant  to  gain  the  con- 
fidence of  Hrs.  Burbank,  whom  be  bad  met 
only  two  or  three  times  in  a  business  matter* 
by  solipltlng  ber  to  visit  and  spend  a  week 
with  bis  wife,  who  had  not  evea  seen  her, 
and  Justifying  bis  Invitation  on  the  plea  of 
the  love  of  orphans  for,  and  their  desire  to 
promote  tbe  happiness  of,  aged  people,  would 
seem  to  Show  a  phonal  interest  in  MrSL 
Burbank's  welfare  not  disclosed  by  bis  letter, 
when  it  is  remembered  that  she  posseraed 
considerable  means. 

Tbe  circular  Issued  by  the  American  Alarm 
Company,  ahowlng  what  Tast  sums  of  money 
might  be  realised  by  pnrcbaedng  Its  capitel 
stock,  woa  well  calculated  to  »cite  the 
Interest  of  an  aged  and  feeble  woman,  who 
desired  to  place  ber  property  so  it  would 
best  subserve  the  matotenance  and  education 
of  orphans,  thereby  toduclng  ber  to  agree 
to  acc^t  such  stock,  in  excess  of  $4,000,  as 
equaled  the  estimate  she  placed  upon  ber 
farm.  It  ia  not  toteuded  to  say  anything 
disparaging  about  the  stock  of  the  corpo- 
ration, fOr  the  patent  owned  by  It  Is  un- 
doubtedly valuable,  thus  making  Ite  assets 
greater  than  would  appear  from  the  value  of 
its  tangible  property.  The  alarm  manu- 
factured by  the  company  Is  useful  and  as 
it  la  retailed  at  a  moderate  price,  the  sales 
thereof  ought  to  be  extensive,  but  whether 
or  not  the  expectetiona  of  the  Incorporators 
respecting  such  sales  as  Indicated  in  their 
prospectus,  will  ever  be  realized  is  problem- 
atical. It  Is  probably  true  that  what  is  said 
In  the  circular  of  tbe  company  as  to  the 
value  of  Its  stock.  Is  only  a  matter  of  the 
consensus  of  opinion  of  the  incorporators,  tbe 
roseate  huea  of 'which  reflect  their  ardenf 
desires  and  upon  which  purchasers  of  stock 
ought  not  to  rely.  Mrs.  Burbank,  however, 
by  reason  of  ber  inexperience  In  buslnesa 
and  ber  extreme  age  and  Infirmity  was  un- 
able to  resist  tbe  alluremcnte  of  the  com- 
pany's prospectus  which  she  had  received, 
or  wholly  disregard  the  blandishments  of  thf> 
defendant  who  told  her  she  was  a  person  of 
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such  wealth  that  her  Influence  was  a  snf- 
ficient  coDBlderatlon  for  the  assignment  to 
her  of  one  share  of  stock. 

Not  any  one  particular  act  of  the  defend- 
ant hereinbefore  adverted  to  Is  sufficient, 
perhaps,  to  overcome  his  declarations  under 
oath,  respecting  the  delivery  of  the  deed, 
bnt  when  all  are  considered  and  bis  conduct 
towards  Mrs.  Burlmnk  Is  viewed  in  the  light 
of  his  interest,  we  believe  her  testimony  on 
the  particular  subject  involved,  preponder- 
ntes ;  and,  this  being  so,  the  decree  la  af- 
firmed. 

(SO  Utah,  M9) 

HONBRINB  MIN.  &  AfILL  00.  et  at  v. 
TAULERDAT  STEEL  PIPE  &  TANK 
CO.  et  al. 

fSnpreme  Conrt  of  Utah.  June  9,  1906.) 

Appeal— Final  JuDaincNT— Obdeb  Quash- 

INO  StJMlfONS. 

Const,  art  8,  S  0,  and  Ber.  St.  1898,  8 
3300,  provides  that  from  ail  final  judgments 
of  the  district  court  there  shall  be  a  wght  of 
appeal  to  the  Supreme  Court,  and  Rev.  St  1808, 
I  3183,  declares  that  a  judgment  is  a  final  de- 
termination of  the  rielits  of  tbe  parties  in  an 
action  or  proceeding.  Held,  that  an  order  quash- 
ing tbo  service  of  the  summons,  without  dia- 
missing  tbe  action,  was  not  a  final  judgment 
and  was  not  appealable.* 
■  [Ejd.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  §  464.] 

Appeal  from  District  Court,  Salt  Lake 
County;  M.  L.  Ritchie,  Judge. 

Action  by  the  Honerlne  Mining  &  Milling 
Company  and  another  against  the  Tallerday 
Steel  Pipe  &  Tank  Company  and  another. 
From  an  order  quashing  service  of  summons, 
ptaintUfs  appeal.  Dismissed. 

,  Snyder  &  Snyder,  for  appellants.  Stephens 
&  Smith  and  Dey  &  Stevens,  for  respondent. 

STRAUP,  J.  This  is  an  appeal  from  an 
order  made  by  the  district  court  quashing  a 
service  of  summons.  The  plalntifC  claimed 
service  on  the  defendant,  a  foreign  corpora- 
tion, by  serving  a  person  claimed  to  be  its 
agent  and  claimed  to  have  property  In  his 
possession  belonging  to  it.  The  defendant 
appeared  specially  and  moved  to  quash  the 
service,  on  the  ground  that  tbe  person  served 
was  not  its  officer  or  agent,  and  had  no  prop- 
erty, belonging  to  it,  In  his  possession,  or 
under  bis  control.  Upon  a  hearing  of  tbe 
motion  on  affidavits  and  testimony,  the  court 
made  an  order  quashing  the  service.  This 
was  the  last  proceeding  had  or  action  taken 
in  the  case  in  the  court  below.  The  case  was 
not  dismissed,  but  is  still  there  pending. 

At  tbe  outset,  the  defendant  urges  that  the 
order  Is  not  a  final  judgment,  within  the 
^leaning  of  the  statute  or  tbe  Constitution, 


•North  Point  Irr,  Co.  v.  Utab  Canal  Co.,  46  Pac. 
S24,  14  Utah,  155;  Eastman  v.  Gurrey,  46  Pac.  828,  14 
Utah,  189;  Wataon  t.  Mayberry,  49  Pac.  47!'.  16  UUh, 
266;  Laundry  Co.  v.  Dole,  68  Pac.  1109.  20  UUh,  46S; 
Fopp  V.  Mining  Co.,  C3  Pac.  IBS,  22  Utab,  4<0. 


and  Is  therefore  not  appealable,  llie  point 
Is  well  taken.  Tb»  Constitution  (section  fi. 
art  8}  And  the  statute  (section  3300,  Rev.  St. 
1898)  provide:  "B^m  all  final  Judments  of 
the  district  codrt  there  shall  be  a  right  of  ap- 
peal to  the  Supreme  Court."  Section  3183, 
Rev.  St.  1698,  provides:  "A  judgment  Is  a 
final  determination  of  the  rights  of  the  parties 
in  an  action  or  proceeding."  This  order  is 
not  a  final  Judgment.  Tbe  Nebraska  statute 
Is  broader  than  the  Utah  statute,  for  the 
former  confers  Jurisdiction  upon  the  Supreme 
Court  to  review,  by  proceeding  In  error,  all 
Judgments  rendered  or  final  orders  made  by 
the  district  conrt.  It  defines  a  final  order  to 
be  "an  order  affecting  a  substantial  right  In 
an  action,  when  such  order,  In  eflTect,  de- 
termine an  action  and  prevents  a  Jn^- 
ment,"  eta  Thereunder  It  waB  held  tbe 
Nebraska  courts  that  an  order  qnaablng  a 
service  of  summons  was  not  sncb  a  final 
order  as  could  be  Reviewed  by  tbe  Bapremci 
Court  on  error  until  a  final  judgment  was 
rendered.  Perstnger  t.  Tlnkel,  34  Neb.  6,  51 
N.  W.  299;  Standard  DlstUUng  Oo.  T.  Frey- 
han,  84  Neb.  434.  51 N.  W.  976;  Lewis  v.  Bar- 
ker, 46  Neb.  662,  65  N.  W.  778.  Under  a  stat- 
ute like  tbe  Nebraska  statute  the  Supreme 
Court  of  Washington  held  sncb  an  order  ap- 
pealable, bat  based  its  decision  expressly  up- 
on the  ground  that  the  lower  conrt  qna«hed 
the  service  of  summons  because  it  '^was  of  the 
opinion  that  upon  the  merits  of  the  action 
the  plaintiff  could  not  prevail."  and  stated 
that  It  was  extremely  doubtful  If  an  appeal 
would  lie  from  an  order  quashing  ttie  service, 
where  tbe  action  of  the  court  was  based  upon 
some  imperfection  in  the  summons,  a  depar- 
ture from  the  form  prescribed,  or  for  Insuf- 
ficiency of  service  and  tbe  like.  Bmbree.  v. 
McLennan.  18  Wash.  651,  52  Pec.  241. 

It  win  beobservedthatthestatutesglTethe 
right  of  an  appeal  not  only  from  a  Judgment 
rendered,  but  also  from  a  final  order,  while 
the  Utah  statute  ^ves  the  right  of  an  appeal 
only  firaih  a  final  Judgment.  From  what  bas 
been  said  by  this  court  In  prior  cases,  where 
the  question  as  to  what  Is  a  final  Judgment 
within  the  meaning  of  Hie  statute  was  con- 
sidered, this  order  cannot  be  regarded  as  a 
final  Judgment  North  Point  Irr.  Go.  v.  Utah 
Canal  Co.,  14  Utah,  155,  46  Pac.  824;  East- 
man T.  Gurrey,  14  Utah,  169,  46  Pac.  828; 
Watson  V.  Uayberry,  16  Utah,  265,  49  Pac 
479;  Laundry  Co.  t.  Dole,  20  Utah,  469,  68 
Pac.  1109;  Popp  t.  Mln.  Co.,  22  Utah,  460, 
63  Pac.  185.  In  this  connection  plaintiff 
ui^es  that  to  constttnte  a  final  Judgment  it 
Is  not  necessary  tbat  there  be  a  final  de- 
termination on  tbe  merits,  If  the  case  is 
otherwise  put  ont  of  conrt,  and  tbat  the  order 
bad  such  effect  It  Is  true  that  to  constitute 
a  final  Judgment  It  is  not  essential  that  there 
be  a  final  determination  of  the  rights  of  the 
parties  with  reference  to  the  subject-matter 
of  the  litigation,  but  merely  with  reference  to 
tbe  particular  suit  It  is  the  termination  of 
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the  pftrtlcalar  action  vbich  marks  tbe  finality 
of  tbe  judgment  A  dedsloa  wbich  ter- 
minates tlie  suit,  or  puts  tbe  case  out  of  court 
without  an  dijudication  on  tlie  merits,  is, 
nevertheless,  a  final  Judgment  1  Black  on 
JndsmentB,  |  21;  Mutual  Beserre,  etc..  Ass'n. 
T.  Bmltta,  368  111.  261,  4S  N.  SI.  20%  61  Am. 
St  Bep.  172;  Thomas  T.  Clark  GoUnt7  Nat 
Bk.,  103  Ky.  385.  45  8.  W.  78;  Bolton  T.  Don- 
avan*  9  N.  D.  575,  84  N.  W.  357;  6  PL  &  Fr. 
0D7;  Watson  v.  Hayberry,  sniwa.  All  that 
plaintiff  claims  with  respect  to  what  con- 
stitntea  a  final  Judgment  may  be  and  is  con- 
ceded, but  it  does  not  necessarily  follow  that 
tbe  order  bad  the  ^ect  to  tennfnate  tbe 
particular  action  and  put  tbe  case  out  of 
oour^  when  the  case  has  not  been  dismissed 
bat  is  still  EKndlng  In  tbe  lower  court  and 
where  the  plaintiff  was,  and  even  sow  is,  en- 
titled to  an  alias  summons.  It  cannot  be 
said  that  tbe  case  was  terminated  in  tbe  dis- 
trict court  when  it  Is  still  pending  there. 
Hie  plaintiff  wUI  not  be  permitted  to  place 
itself  in  a  position  where  with  one  arm  It  may 
inToke  the  Jurisdiction  of  this  court  wblle  it 
may  with  another  iUToke  the  Jurisdiction  ot 
the  lower  court  pertainlog  to  the  some  sub- 
ject-matter. While  plaintiff  Is  here  seeking 
to  have  determined  that  It  has  tbe  defendant 
in  court  upon  the  process  served,  It  may,  at 
the  same  time,  also  apply  for  and  obtain  an 
alias  summons  from  the  district  court  with 
wbich  it  may  serve  the  defendant  and  bring 
it  in.  But  the  plaintiff  here  asserts  that  an 
alias  summons  is  of  no  avail  because  plaintiff 
cannot  make  a  better  or  different  service  than 
was  made,  and  that  If  It  bas  not  the  defend- 
ant In  court  upon  such  service  it  is  unable 
otherwise  to  bring  In  the  defendant  That 
may  or  may  not  be  true.  If  such  were  tbe 
Mtuation.  plaintiff  well  could  have  Indicated 
such  fact  to  the  trial  court,  together  with  a  de- 
sire to  stand  upon  tbe  record  as  made  and  a 
refusal  to  further  proceed  In  the  action  where- 
upon, no  itoubt  the  court  would  have  entered 
an  order  dismissing  the  action.  In  other  word?, 
the  mere  granting  of  the  motion  to  quash 
tbe  service  of  summons  did  not  authorize  the 
court  to  end  tbe  suit  and  dismiss  the  action, 
but,  by  plaintiff's  Indicating  a  desire  to  stand 
upon  tbe  record  and  a  refusal  to  further  pro- 
ceed, tbe  court  would  then  be  authorized  to 
do  so.  Such  a  proceeding  would  not  as  Is 
claimed  by  plaintiff,  amount  to  a  voluntary 
dismissal  on  Its  part  and  bar  Its  right  to  ap- 
peal from  the  Judgment  and  have  reviewed 
tbe  ruling  made  quashing  tbe  service.  The 
dismissal,  as  to  it,  would  t>e  submitted  to,  If 
at  ail,  because  of  the  adverse  ruling,  and 
therefore  would  be  involuntary.  6  PI.  &  Pr. 
828w  Such  a  Judgment  of  dismissal  would  be 
final  and  appealable.  6  PI.  &  Pr.  9S& 
What  we  have  here  Bald  as  to  plaintiff's  pro- 
cedure is  not  to  be  construed  as  a  holding  that 
such  is  the  proper  or  the  exclusive  remedy. 
All  that  we  are  called  upon  to  decide,  and 
do  decide,  is  that  tbe  order  before  us  Is  not  a 
final  Judgment  and  is  not  appealable. 


'  Th&  defendanlf s  motion  to  ^iwni—  the  ap- 
peal  is  granted,  with  costa 

McCABTT,  J.,  concurs.  BAB'tCH.^  Ol  J., 
concurs  In  tbe  result 


(la  Wub.  «7) 
CARLSON  et  aL  v,  CURRAN  et  nx. 
(Supreme  Court  of  Washington.  June  5,  1906.) 

1.  LAnoi^ORD  AND  TEH  ANT— IMPLIED  TeNAHCT 

—Tax  Sale— Effect. 

A  tax  sale  does  not  create  the  relation  of 
landlord  and  tenant  between  tbe  vendee  at  the 
sale  and  tenants  in  possession  under  a.  lease 
from  the  former  owner ;  sacb  vendee  taking  the 
property  free  from  any  contracts  or  obllgatlona 
of  such  former  owner. 

[Ed.  Note. — For  cases  in  point  Bee  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  §S  20,  31 ; 
vol.  45,  Cent.  Dig.  Taxation,  SS  1463,  1546,  1552. 
1553.] 

2.  Same  —  Opfeb  to  Pay  Rent  —  Effkot  — 
Ejectmeni. 

Where  an  offer  by  tenants  In  possession  nn- 
der  a  lease  from  tbe  former  owners  oC  property 
was  rejected  by  the  vendee  thereof  at  a  tax 
sale,  which  tender  and  refusal  were  set  forth 
in  a  complaint  in  ejectment  by  the  vendee  against 
the  tenants,  the  offer  conBtttnted  only  an  oSer 
to  pay  whomsoever  the  court  should  adjudge 
entitleid  thereto,  and  did  not  create  tbe  relation 
of  landlord  and  tenant  t>etween  the  parties. 

3.  JUDQMENT— CONSTBUCTION. 

Where,  in  ejectment  by  a  vendee  under  a 
tax  sale  against  tenants  in  possession  under  a 
lease  from  the  former  owner,  there  was  nothing 
in  the  record  showing  that  the  relation  of  land- 
lord and  tenant  existed  between  the  parties  to 
the  suit,  a  conclusion  of  the  court  that  defendants 
were  entitled  to  a  notice  or  demand  for  posses- 
sion before'  suit  did  not  constitute  on  adjadica- 
tion  tliat  such  relation  existed. 

4.  Ejeotmbnx— Demand  fob  PossESSion  Bb- 
FOEE  Suit— Necessity. 

Where  the  relation  of  lancllord  and  tenant 
does  not  exist  between  the  parties,  no  notice  or 
demand  for  possession  need  tie  served  on  de- 
fendants in  ejectment. 

(Ed.  Note. — For  cases  in  point  see  voL  17, 
Cent  Dig.  Ejectment,  §  76.1 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Tliad  Huston,  Judge. 

Action  by  Levin  Carlson  and  another 
against  J.  C  Curran  and  wife.  Judgment 
for  d^endants,  and  plaintiffs  appeaL  Af- 
firmed. 

Boyle  Warbarton,  toe  appellants.  J.  W.  A. 
Nichols  and  T.  W.  Hammond,  for  respond^ 
ents. 

RUDEIN,  J.  On  the  lat  day  of  December, 
1890,  Charles  Menhlenbrocb  and  wife  were 
the  owners  of  the  premises  in  controversy 
in  this  action,  and  on  that  date  leased  a 
portion  thereof  to  tbe  defendant  J.  O.  Curran 
for  tbe  purpose  of  erecting  certain  buildings 
thereon,  which  the  lessee  was  authorized  to 
remove  on  tbe  expiration  or  termination  of 
tbe  lease.  On  tbe  31st  day  of  August  1901, 
tbe  plaintiff  Inga  Carlson  obtained  a  tax  deed 
for  the  premises  from  the  county  treasurer 
of  Pierce  county,  and  on  the  same  day  served 
a  written  notice  on  the  defendant  J.  C.  Cur- 
ran to  the  effect  that  site  was  the  owner  of  < 
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tlie  pranlaes,  and  that  after  the  1st  day  of' 
S^tember,  1901,  tbe  rental  for  tbe  nse  of 
the  premises  must  be  paid  to  her  in  advance. 
Some  time  after  this  tbe  plaintiffs  brought 
an  action  of  ejectment  against  the  defend- 
ants to  recover  po»BesBion  of  the  premises 
and  for  damages.  The  complaint  was  in  the 
usual  form  In  such  cases.  The  answer  was 
a  general  denial,  accompanied  by  an  afflrma- 
tlve  defense  that  the  defendants  were  In  pos- 
session under  the  lease  from  the  Mei^len- 
bruche,  and  that  they  had  paid  the  Meuh- 
lenbruchs  or  their  agents  the  roital  agreed 
upon,  except  the  sum  of  ^  due  S^tember  1, 
1901,  which  sum  they  had  tendered  and  were 
rea^  and  willing  to  pay.  To  whom  this  ten- 
der was  made  does  not  appear,  but  it  was 
presumably  to  tbe  plaintiffs,  as  no  reason 
Is  suggested  why  tbe  Meuhlenbnichs  should 
refuse  to  accept  It  A  Judgment  of  dismissal 
In  this  action  was  rendered  on  December  10, 
1901,  but  for  some  reason  the  Judgment  was 
not  signed  or  entered  until  February  4,  1903. . 
Soon  after  this  tbe  plaintiffs  commenced  a 
second  action  in  ejectment  against  the  same 
defendants  to  recover  tbe  same  premises. 
The  complaint  in  the  second  action  differed 
from  tbe  complaint  In  tbe  first  action  only 
In  tbe  fact  that  tbe  plaintiffs  set  forth  the 
source  of  their  title  and  pleaded  facts  tend- 
ing to  show  that  the  title  to  the  buildings 
claimed  and  occupied  by  the  defendants 
passed  to  the  plaintiffs  by  virtue  of  tbe  tax 
deed.  The  prayer  of  the  complaint  was  that 
the  plaintiffs  be  decreed  tbe  owners  of  tbe 
property,  together  with  the  Improvements 
thereon,  and  that  they  have  Judgment  for 
possession  and  for  damages.  The  answer  In 
the  second  case  was  In  effect  a  denial  of  tbe 
allegations  of  tbe  complaint,  accompanied  by 
substantially  the  same  affirmative  defense 
as  in  the  former  action,  and  a  plea  of  res 
adjudicata  by  reason  of  the  former  Judgment 
The  court  sustained  the  plea  of  res  adjudicata 
and  on  tbe  29th  day  of  June,  1903,  entered 
a  judgment  of  dismissal.  On  the  30tb  day  of 
Octoba*,  1906,  the  present  action  was  brought 
under  the  forcible  entry  and  detainer  stat- 
ute. The  complaint  set  forth  tbe  title  of  the 
plaintiffs,  the  lease  from  tbe  Meuhlenbrnchs 
to  the  defendants,  the  issuance  of  tbe  de- 
linquency certificate,  the  tax  foreclosure  and 
sale,  tbe  tax  deed  to  the  plaintiffs,  the  former 
ejectment  proceedings,  the  answer  of  the  de- 
faidants  therein  and  their  testimony  given 
on  tbe  trial  thereof,  the  service  of  a  notice 
to  pay  rent  or  surrender  possession,  and  a 
refusal  to  comply  therewith.  It  is  unneces- 
sary to  set  forth  in  detail  the  allegations  of 
the  answer.  The  action  was  tried  by  the 
court  without  a  Jury.  Tbe  comrt  found  that 
the  relation  of  landlord  and  tenant  did  not 
exist  between  the  parses  and  entered  a  Judg- 
ment of  dismissal.  From  this  Judgment  the 
plalntlfb  have  appealed. 

The  appellants  concede  that  the  Judgment 
must  be  affirmed,  unless  the  relation  of  land- 


lord and  tenant  existed  between  the  parties 
and  this  presents  tiie  only  question  for  our 
consideration,  relation  of  landlord  and 
tenant  did  not  arise  by  reason  of  the  tax 
sale,  as  the  appellants  acquired  their  title, 
if  any,  from  an  Ipdependent  source  and 
took  the  property  free  from  any  contracts  or 
obligations  ot  the  former  owners.  The  ap- 
pellants have  contended  throughout  tbls  liti- 
gation that  the  lease  by  tbe  former  owners 
did  not  concern  them  and  that  they  were  not 
bound  tiieareby.  This  contention  la,  no  doubt; 
sound  In  law,  and  the  aiq[>ellants  do  not  take 
any  different  position  on  this  appeal;  but 
they  eameatly  insist  that  the  re^iondaita 
are  estopped  to  doiy  that  the  relation 
landlord  and  tenant  does  in  fact  exist 
reason  of  the  issues  tendered,  the  testtmony 
given,  and  the  Judgments  rendered  in  tbe 
ejectment  Suits.  From  a  careful  ocamlnatlon 
of  the  record,  which  is  revy  brief,  we  fail 
to  see  wherein  the  respondents  have  taken 
Inconsistent  imsltloaB  in  the  course  of  this 
protracted  Utigation,  or  why  they  should 
now  be  estopped  to  deny  that  they  are  ten- 
ants of  the  appellants.  In  their  answer  to 
tbe  complaint  in  the  first  ejectment  suit  they 
set  forth  the  relation  existing  between  than- 
selves  and  the  former  owners,  their  payment 
of  rent  to  the  former  owners,  except  the  sum 
of  (4,  and  their  readiness  to  pay  tbe  balance. 
Tbero  was  no  Intimation  in  tbe  answer  that 
they  were  tenants  of  the  bolder  of  the  tax 
title  by  contract  by  operation  of  law,  or  oth- 
erwise. In  fact  they  denied  her  title  and 
claim  to  the  property  in  toto.  Nor  did  the 
offer  to  pay  rent  create  tbe  relation.  The 
offer  was  never  accepted,  and  under  the  cir^ 
cumstances  must  be  construed  aa  an  offer  to 
pay  whomsoever  the  court  should  adjudge 
entitled  thereto.  The  complaint  In  the  first 
action  did  not  recognize  tbe  relationship  of 
landlord  and  tenant  and  the  complaint  In  the 
second  action  repudiated  any  such  relation- 
ship by  averring  that  the  respondents  offered 
to  pay  ?4  per  month  rental,  while  the  ap- 
pellants insisted  upon  tbe  payment  of  $10. 
There  was  therefore,  nothing  In  the  pleadings 
or  testimony  to  show,  or  even  intimate,  that 
tbe  relation  of  landlord  and  tenant  existed 
between  tbe  respondents  and  tbe  appellants 
here,  or  was  relied  upon  as  a  defense. 

Tbe  appellants  contend,  however,  that  the' 
court  dismissed  the  first  ejectment  suit  be- 
cause the  statutory  notice  required  by  law 
In  actions  between  landlord  and  tenant  was 
not  given.  There  were  no  findings  of  fact 
and  the  order  of  dismissal  was  general 
In  Its  terms,  assigning  no  reason  therefor. 
This  action  was  tried  about  four  years  after 
tbe  first  ejectment  suit  and  tbe  attomeyi 
for  the  parties  differ  as  to  the  reasons  as- 
signed by  the  court  for  Its  decision.  Accord- 
ing to  the  recollection  of  tbe  attorn^  for  the 
plaintiffs  on  the  flrst  trial  the  court  ruled 
that  tbe  owners  of  tbe  buildings  were  not 
made  parties  to  tbe  tax  foreclosure^  that  tbe 
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title  to  the  buildings  did  not  pass  1^  Oie  tax 
deed,  and  that  tbe  defendants  were  entitled 
to  notice  to  quit  before  an  action  could  be 
maintained  against  them.  What  kind  of  a 
notice  the  attorn^  does  not  state,  and  per^ 
haps  the  court  Itself  did  not  Indicate.  Ae- 
oordlng  to  the  recollection  of  the  attorney 
for  the  defendants,  on  the  other  band,  the 
action  was  dismissed  because  do  demand  for 
restitution  was  made  before  suit  Counsel 
differ,  therefore,  only  as  to  the  form  of  the 
demand  or  notice  which  the  court  deemed 
necessary.  The  appellant's  counsel  now  con- 
tend that  the  demand  referred  to  by  the  court 
was  n  written  notice  required  in  actions  l>e- 
tween  landlord  and  tenant,  whereas  counsel 
for  respondents  contend  that  It  was  a  simple 
demand  for  possession.  We  do  not  consider 
this  difference  of  opinion  between  tbe  at- 
torneys material,  as  neither  view  would  sus- 
tain the  appellants'  contention.  As  we  have 
stated,  there  was  not  even  a  suggestion  lo 
the  record  that  the  relation  of  landlord  and 
tenant  existed  between  the  appellants  and 
respondents,  and  the  only  reasonable  view 
we  can  tafce  of  the  court's  conclusion  is  that 
it  was  of  opinion  that  Inasmuch  as  the  origi- 
nal possession  of  respondents  was  lawful  a 
demand  for  restitution  must  precede  a  suit 
against  them.  But,  whatever  the  view  of  tbe 
court  may  have  been,  Its  conclusion  that  tbe 
respondents  were  entitled  to  a  notice  or  de~ 
nland  of  some  kind  before  suit  fell  far  short 
of  an  adjudication  that  the  relation  of  land- 
lord and  tenant  existed  between  the  parties. 
Nor  would  tbe  offer  to  pay  rent  establish  the 
relationship.  The  offer  was  never  accepted, 
and,  as  stated  above,  we  do  not  think  it  could 
properly  be  construed  as  anything  more  than 
an  offer  to  pay  the  appellants,  should  the 
court  adjudge  them  entitled  thereto.  The 
respondents,  on  the  other  hand,  contend  that 
whatever  may  have  been  tbe  view  of  the  court 
on  the  trial  of  the  first  ejectment  suit,  or 
the  reasons  given  for  the  Judgment  of  dis- 
missal,  the  second  Judgment  establishes  the 
fact  for  all  time  that  tbe  former  judgment 
was  final  and  conclusive  as  between  the  par- 
ties. The  appellants  contend  that  the  sec- 
ond Judgment  decided  that  tbe  first  Judgment 
was  final  to  the  extent  that  no  action  would 
He  until  after  notice  was  given,  but  nothing 
more.  Inasmuch  as  tbe  title  to  the  property 
Is  not  involved  and  cannot  be  tried  In  this 
action,  we  will  not  determine  the  ft>rce  or 
effect  of  either  of  these  judgmeots  further 
than  to  hold  that  they  did  not  establish  tbe 
relation  of  landlord  and  tenant  between  the 
parties  now  before  tbe  court 

Tbe  appellants  have  made  three  unsuccess- 
ful attempts  to  establish  th^  rl^t  to  the 
pn^erty  In  contror^sy,  and  eaidi  time  have 
failed  of  a  hearing  on  the  merits.  For  this 
reason  we  have  oideaTored  to  find  some  way 
to  afford  them  relief  consistent  with  the 
established  rules  of  law.  But  while  the  first 
judgment  against  tbem  was  clearly  erro- 


neous, as  the  relation  of  landlord  and  tenant 
did  not  exist,  and  no  notice  or  demand  ia 
necessary  in  such  ca8«  befwe  suit  [Lewis- 
ton  Water  Power  Co.  t.  Brown  (Wash.)  8ti 
Pac.  47],  and  while  the  second  judgment  was 
erroneous,  if  It  determined  anything  beyond 
tbe  fact  tltat  tbe  first, Judgment  was  res  ad- 
Judicata  until  notice  was  given  or  a  demand 
made,  yet  these  Judgments  are  not  before  u8 
for  review,  and  we  are  constrained  to  hold 
that  the  judgment  an>ea]ed  from  Is  free 
from  error,  and  tbe  same  Is  affirmed. 

MOUNT,  a  J.,  and  PULLBRTON,  HAu- 
LBT.  GBOW.  BOOT,  and  DUNBAB,  JJ., 
concur. 


(W  Colo.  M) 

HAS8B  HBRRINO. 
(Supreme  Court  of  Colorado.  April  2,  1906.) 

t,  AFPEAI^RECORD— FAILtTBE  TO  SHOW  Eb- 
BOB. 

On  appeal  from  a  judgment  of  the  county 
court  affirming  a  judgment  of  a  justice  of  tbe 
peace,  a  contention  that  the  plaintiff  was  per- 
mitted In  the  county  court  to  change  his  cause 
of  action  cannot  be  upheld,  where  tbe  record 
does  not  indicate  what  issue  was  tried  in  the 
justice  court. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Enor,  {  2950.] 

2.  Justices  of  the  Peace  —  AmAi.  —  Tsun 
Db  Novo— Bvtdenck. 

On  appeal  to  the  county  court  from  a  jude- 
meat  of  a  justice  of  the  peace,  tbe  trial  la  de 
novo,  and  any  competent  evidence  relating  to 
the  same  transaction  tried  In  tbe  jnstioe  court 
is  admissible  in  the  county  court,  and  is  not 
objectionable  as  a  change  in  tlie  cause  of  ac- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31. 
Cent  Dig.  Justices  of  the  Peace,  S  660.] 

3.  Appeal— Objections  and  Esceftions  Be- 
low—Giving OP  iNSTsncrioNS. 

Where  the  instmctions  are  in  writing,  sep- 
arately paragraphed  and  numbered,  an  excep- 
tion to  the  giving  of  "each  and  every  instruc- 
tion" is  good  as  to  Instructions  containing  but 
one  proiwsitioo  of  law,  but  is  not  sufficient  to 
raise  the  question  of  error  in  sn  instruction  con- 
taining several  legal  propositions,  some  of  which 
are  correct  and  some  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  1 1622.] 

Appeal  from  County  Court,  El  Paso  Coun- 
ty; Robert  L.  Hubbard,  Ju)^. 

Action  by  Warren  Herring  against  Her- 
man Hasse.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

McKesson  A  Little,  for  appellant.  Rob- 
ert X*  Hubbard,  for  appellee. 

MAXWELL,  J*.  This  suit  was  commenced 
before  a  justice  of  the  peace  by  appellee^ 
Herring,  against  appellant,  Hasse,  whence 
it  was  taken  on  appeal  to  the  county  court, 
where  a  trial  before  the  court  and  a  Jury 
resulted  In  a  Judgment  against  appellant, 
from  which  this  app«d. 

The  controversy  grew  out  of  a  horse  trade. 
Plaintiff  below  contended,  that  he  made  an 
absolute  trade  with  the  defendant.^whereb£ 
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«  bay  mare^  Us  propwty,  was  exchanged 
with  defendant  for  a  gray  mare,  two  pigs, 
and  aerrlces  rendered.  Defendant  contend- 
ed that  the  trade  or  exchange  was  not  abso- 
lute hut  conditional  upon  the  bay  mare  being 
all  right  The  bay  mare  was  deliTered  to 
defendant  and  shortly  thereafter  died.  It 
was  developed  by  the  testimony,  that  both 
parties  knew  the  animals  involved  in  the 
trade  for  a  number  of  years.  PlaintlfT's  con- 
tention was  supported  by  the  testimony  of 
three  witnesses  who  were  present  at  the 
time  the  trade  was  made,  while  the  con- 
tention of  defendant  rested  upon  his  testi- 
mony alone.  Appellant  Insists  tbat  the  cause 
of  action  tried  in  the  county  court  was  dif- 
ferent from  the  cause  of  action  tried  in  the 
justice  court,  and  that  the  county  court 
permitted  appellee  to  change  hts  cause  of  ac- 
tion during  the  trial  In  tbat  court  Tliere  is 
no  evidence  In  the  record  to  indicate  what 
Issue  was  tried  in  the  Justice  court  and 
hence  it  is  impossible  to  determine  from  the 
record  whether  or  not  this  contention  of 
appellant  is  well  founded,  for  which  rea- 
son we  must  hold  that  this  assignment  of 
error  Is  unsupported  by  the  record. 

Appellant  further  Insists  that  the  county, 
court  erred  In  refusing  to  permit  him  to  Intro- 
duce testimony  to  prove  tbat  the  cause  of 
action  tried  in  the  county  court  was  different 
from  that  tried  In  the  Justice  court.  The 
only  offer  made  by  appellant  In  this  behalf 
was  to  prove  by  the  plaintiff  that  upon  the 
trial  of  the  cause  in  the  Justice  court  no 
evidence  was  given  to  prove  the  value  of  the 
gray  mare,  and  that  the  Issue  in  the  justice 
court  was  wholly  and  solely  to  recover  the 
value  of  the  bay  mare.  The  trial  In  the 
county  court  upon  an  appeal  from  a  Justice 
court  is  de  novo.  Any  competent  evidence 
relating  to  the  same  transaction  tried  in  the 
Justice  court,  is  admissible  upon  the  trial  in 
the  county  court,  and  the  admission  of 
•qch  evidence  by  the  county  court  Is  not  a 
change  of  the  cause  of  action.  There  was 
no  error  In  the  ruling  of  the  court  refusing 
to  permit  defendant  to  Introduce  the  testi- 
mony offered  for  the  purpose  for  whlc)^  it 
was  offered,  as  stated  by  him  at  the  time 
of  its  offer.  It  is  furOier  contended  by  ap- 
pellant that  the  court  emd  In  Its  Instrdc- 
tlons  to  the  Jury. 

The  only  instruction  which  is  called  to 
our  attention  In  the  a'sslgnment  of  errors 
is  instruction  No.  2.  Following  all  the  in- 
structions given,  is  thlB  exception:  "To  the 
givli^  of  each  and  every  of  said  Instruc- 
tlons  said  defendant  by  counsel  then  and 
there  duly  excepted."  The  Instmctlons  giv- 
en were  in  writing,  separately  paragraphed 
and  numbered.  The  above  exception  is  good 
when  each  instruction  contains  but  one  le- 
xal  proposition.  When  one  instruction  con- 
tains two  or  more  Independent  and  distinct 
propositiops  of  law,  one  of  which  Is  right, 
»nd  anetber  or  the  others  wrong,  a  general 
exception  directed  to  Uie  whole  Instruction 


will  not  entltl*  %  party  to  be  taeaM  u  t» 
that  portion  of  the  Instmction  wblcb  he 
deems  to  be  wrong.,  Beals  v.  Cone,  27  Colo. 
473.  62  Paa  948,  83  Am.  St  Bep.  92; 
Pueblo  T.  Tlmbera,  81  Cola  215,  72  Pac; 
1059;  Big  Hatchet  Ca  t.  Colvln,  19  Colo. 
App.  406,  75  Pac  606.  The  Instruction  com- 
plained of  states  several  distinct  proposlQons 
of  law,  some  of  which  are  manifestly  cor- 
rect. Tlie  exception  saved  was  wholly  In- 
sufficient to  direct  the  attention  of  the  trial 
court  to  the  error  of  law  complained  of, 
and  Is  also  Insufficient  to  present  the  Instmc* 
tion  for  review  to  this  court. 

It  follows  that  the  Judgment  must  bo  af- 
firmed. 

Affirmed. 

I   

The  CHIEF  JUSXICB  and  GUNTBB,  J., 
concur. 

(se  ceio.  m> 

PHILBIN  T.  DENVER  OITZ  TRAMWAI 
CO. 

(Supreme  Court  of  Goloradob   April  2,  1906.) 

1.  Street  RATT.noADS  —  Opebatior  —  Ooxjj- 

SION  WITH  VKniCUE. 

A  driver  on  a  street  bad  a  right  to  cross 
street  railwny  tracks  between  the  intersecting 
streets,  while  a  car  was  approaohing  ap  a 
steep  grade  at  a  distance     150  fe«t 

\Vid.  Note. — For  cases  Id  point  see  voL  44, 
Cent  Dig.  Street  Railroads,  |  210.] 

2.  SAMB— OORTBIBUTOBT  NEQUGSKCB— PUAD- 

ING. 

A  complaint  alleging  tbat  a  driver,  wbile 
attempting  to  cross  a  street  railway  track  150 
feet  ahead  of  a  car  approaching  up  a  steep 
grade  was  detained  because  the  trac^  were 
raised  6  inches  above  the  surface  of  the  street, 
but  that  the  plaintiff  did  not  know  and  had  no 
reason  to  believe  that  the  horse  drawing  the 
wagon  would  be  unable  to  safely  make  the  cross- 
ing, or  that  the  wagon  would  be  detained,  nt^a- 
tived  any  imputation  of  negligence  of  the  driver, 
on  account  of  the  raised  tri^. 
8.  Saub— Neoltoencx  or  Rah-boad  Ooicpaitt. 

,A  complaint  alleging  that  while  a  driver 
was  detained  in.  attempting  to  cross  street 
railway  tracks  because  the  tracks  were  raised 
6  inches  above  the  level  of  the  street  a  street 
car  was  approaching  up  a  ateep  grade  at  a 
'  distance  of  150  feet,  and,  had  the  motorman 
exercised  reasonable  care.,  be  could  have  seen 
the  wagon  and'  have  stopped  tbe  car  before 
the  eoUisira-occurred,  but  failed  to  do  so,  shows 
actionable  negligence  on  the  part  of  tbe  street 
railway  company,  ss  the  direct  and  proximate 
cause  of  injuries  to  the  driver. 
4.  Saub— LAffr  Real  Chakcs. 

Where  a  driver  attempting  to  cross  the 
street  railway  tracks,  having  his  back  toward 
an  approaching  car,  was  unaware  of  tbe  im- 
mtnency  of  danger  of  a  collision,  the  doctrine  of 
"last  real  chance"  cannot  be  invoked  by 
street  railroad  company. 

[Ed.  Note.— For  cases  in  point,  see  voL  44, 
Cent  Dig.  Street  Railroads,  f  219.J 

Error  to  Arapahoe  County  Court;  Ben 
B.  Lindsey,  Judge. 

Action  by  Michael  J.  Phllbin  against  the 
Denver  City  Tramvray  Company.  From  « 
Judgment  in  favor  of  defendant;  plaintiff 
brings  emff.  Bevetsed. 
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Oarlon,  Skelfon  &  Homnr,  f<nr  plaintiff 
In  cnor.  Charles  J.  Hagfaea,  Jr.,  and  Al- 
b«t  Smithy  for  defendant  In  enor. 

2CAXWEIX,  J.  Action  for  damasea  for 
peraonal  injnilea.  A  general  demurrer  to  a 
aeoond  amoided  onnplalut  barfag  bem 
anatalned,  plalntlfl  Meeting  to  atand  tbereon, 
a  judgment  dlamlaalng  tbe  action  was  en- 
tered, to  rerwse  wtalcb  a  writ  of  error  -waa 
sued  out  of  the  Gonrt  of  Appeals.  The  only 
proposition  which  will  be  considered  Is: 
Does  the  complaint  state  facte  snfBdent  to 
constitute  a  cause  of  action? 

The  matolal  allegattons  of  tbe  complaint 
are  that  the  defendant  la  a  corporation  oper* 
atlng  a  street  railway  system  in  the  dty  of 
Denrer;  that  plaintiff,  as  a  guest,  in  a  wag- 
4m  drawn  by  a  single  horse,  was  riding  north 
along  Broadway,  a  public  street  In  the  city  of 
Denrer,  which  street  was  traversed  by  a 
line  of  street  railway  (iterated  by  defendant; 
that  due  to  a  change  of  the  grade  of  the 
street  tbe  tracka  of  the  railway  were  raised 
about  6  Inches  abore  the  surface  of  the 
street;  that  tbe  drlrer  attempted  to  drive  hla 
borae  and  wagon  across  tbe  street  at  a  point 
between  B^htb  and  Ninth  avennes,  two  In- 
tersecting streets,  where  tbe  tracks  were  so 
raised;  that  plaintiff  did  not  know  and  had 
no  reason  to  believe  that  the  borse  drawing 
the  wagon  wiwld  be  unable  to  safely  make 
the  crossing  or  that  the  wagon  would  be  de- 
tained on  the  tracks;  that  In  attempting  to 
make  the  crosdng  the  wheels  of  the  wagon 
so  slipped  along  the  rails  that  the  borse  was 
unable  to  draw  the  wagon  across  the  track, 
and  the  same  was  detained  thereon;  that  at 
the  time  the  wheela  crossed  tbe  ontalde  rails, 
one  of  d^endanfs  cara  waa  approachbig 
from  tiie  south  up  a  ateep  grade,  at  a  dis- 
tance of  about  IGO  feet;  that  had  the  motor- 
pian  on  said  car  exercised  reasonable  or 
ordinary  care  and  precaution  he  could  have 
seen  the  wagon  on  tbe  track,  and  could  have 
stopped  the  car  before  the  collision  occurred, 
but  the  motorman  negligently  failed  to  do  so 
and  negligently  permitted  the  car  to  run  In- 
to the  wagon;  that  plaintiff's  back  waa 
toward  the  approaching  car,  and  he  did  not 
see  the  same;  that  be  did  not  hear  the  gong 
or  any  warning  of  the  approach  of  the  car, 
and  was  wholly  unaware  of  the  close  ap- 
proach of  tbe  car;  that  the  motorman  and 
agents  of  defendant  having  control  of  tbe  car 
carelessly  and  negligently  failed  to  sound  a 
gong  or  give  any  warning  of  the  approach  of 
tbe  car,  and  carelessly  and  negllgentiy  ran 
said  car  into  the  wagon,  upsetting  the  same 
and  causing  Injuiee  to  the  plaintiff,  hence 
this  suit 

It  la  contended  that  the  allegations  of  the 
complaint,  which  are  admitted  to  be  true  by 
the  demurrer,  disclose  that  plaintiff  was 
guilty  of  such  contributory  negligence  as  to 
prevent  a  recovery.  "Contributory  negli- 
gence, In  Its  legal  signification,  is  such  an 
act  OS  omission  on  the  part  of  a  plaintiff. 


amounting  to  a  want  of  ordinary  care,  as^- 
concurrlng  or  co-operating  with  the  negligent 
act  of  the  defendant  a  pnudmate  cause  m 
occasion  of  tbe  Injury  complained  of." 
Beach  on  Con.  Neg.  |  7.  "Contributory  negli- 
gence is  a  want  of  ordinary  care  upon  tbe 
part  <»t  a  person  Injured  by  the  actionable 
negligence  of  another,  combining  and  concur- 
ring with  that  negligence,  and  contributing 
to  tbe  injury  as  a  proximate  cause  thereof, 
without  which  the  injury  would  not  have  oc- 
cuned."  7  A.  &  B.  Eney.  Law  (2d  Ed.) 
371.  What  act  or  omission  of  plaintiff* 
amounting  to  want  ot  ordinary  care  upon  his. 
part.  Is  disclosed  by  the  allegations  of  the 
complaint  sufficient  as  matter  of  law,  to  pro-, 
nounce  bim  guilty  of  contributory  negligence 
within  the  above  definitions?  An  answw  to 
thU  questton  Is  dependent  to  some  extent,; 
upon  a  sUtement  and  considwatlon  of  some 
of  tbe  mutual  rights  and  duties  of  the  travel- 
er In  a  vehicle  along  a  public  street  ivon 
which  Is  c^terated  a  street  railway,  and  tbe 
operator  of  the  street  railway  system.  Tbe 
rigbte  of  persons,  using  vehicles  and  horses- 
on  the  streeto  of  a  city  and  street  railway 
compnnlea  operkting  cara  on  the  aame  streete 
are  mutual,  and  such  pmons  and  con^nlea 
are  required  to  use  ordinary  care  and  diligence 
to  avoid  collisions  with  «ich  other.  It  Is  not 
negligence  for  a  terson  to  drive  across  street 
railway  tracks  whenever  and  wherever  he 
may  have  occasion  to  do  so,  and  this  right  ot. 
crossing  the  tracks  is  not  confined  to  street 
crossings.  The  question  of  negligence  to 
Such  cases  depends  upon  the  proximity  or  re- 
moteness of  tbe  car.  Its  speed,  and  other  cir-' 
^cumstonces.  It  4b  tbe  duty  of  a  traveler  to 
look  out  for  himself,  and  to  exercise  such 
ordinary  care  as  would  be  exercised  by  a 
reasonably  prudent  person  under  attendant 
circumstences.  The  duty  Imposed  upon  per- 
sona crossing  stream  railway  tracks  to  stop, 
look,  and  listen  is  not  rigidly  applied  to  per- 
sons traveling  a  street  used  by  a  street  rail- 
way. 

Tbe  failure  of  a  person  to  look  for  ap- 
proaching  cars  before  awsslng  street  railway 
tracks  does  not  place  him  In  any  worse  posi- 
tion than  if  be  bad  looked  and  seen  tbe  car, 
and  therefore.  If,  at  the  time  when  he  started 
to  drive  across  tiie  track,  the  car  was  at  audi 
a  distence  that  an  attempt  to  cross  after  hav- 
ing BCCT  It  would  not  have  been  contributory 
negligence,  his  falhire  to  look  for  the  car  will  ■ 
not  preclude  hla  recovery.  A  person  is  not 
guilty  of  contributoiy  negligence  merely  be- 
cause he  attempte  to  cross  a  street  railway 
when  a  car  Is  approadilng;  If  that  were  so, 
he  could  never  attempt  to  cross  such  a  track, 
In  tbe  crowded  part  of  the  city,  where  there 
Is  practically  always  an  approaching  car.  In 
such  case,  negligence  depends  upon  tbe  prox- 
imity or  remoteness  of  the  car,  its  speed,  and 
all  other  circumstances  surrounding  the  oc- 
currence. It  Is  not  negligence  per  se  for  one 
to  cross  a  street  railway  track  in  front  of 
an  approadilng  car  which  be  has  seen,  and. 
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which  it.  not  dangerously  near.  The  driver 
or  occupant  of  a  Tenlcle  passing  along  a  street 
railway  Is  not,  as  matter  of  law,  required 
to  keep  a  constant  watch  to  the  rear  to  dis- 
cover aiH>roachlng  cars.  The  street  car  has, 
and  from  the  necessities  of  the  case  must 
bavA,  a  right  of  way  on  that  portion  of  the 
street  upon  which  it  alone  can  travel,  para- 
mount to  that  of  ordinary  vehicles,  but  this 
Baperior  or  preferential  right  of  way  does  not 
prevent  others  from  driving  across  or  along 
Its  tracks  at  any  place  or  at  any  time  when 
hy  80  doing  they  will  not  Interfere  with  the 
prt^rees  of  cars.  It  Is  the  duty  of  the 
motorman  to  exercise  ordinary  care  and  dlli- 
gence  to  ascertain  whether  the  track  ahead 
la  clear  and  to  avoid  striking  persons  or  ob- 
Jeds  upon  the  track  when,  by  the  exercise  of 
ordiaary  ' care  and  diligence.  It  is  reasonably 
pOBBlble  to  do  so,  and  he  is  bound  to  notice 
the  presence  of  other  veliides  and  pedestrians 
ahead  of  bis  car.  and  should  be  watdiful  for 
tbat  purpose,  and,  If  he  has  reason  to  appre- 
hend danger,  he  should  relate  the  speed 
of  hlB  car,  so  that  It  ml^t  be  quickly  stopped, 
should  occasion  require  It 

If  a  person  or  vehicle  Is  unavoidably  de- 
tained upon  Hbe  track,  while  attempting  to 
ooss  the  same,  by  a  fall,  slippery  rails,  or 
qthra-  casualty,  although  n^llgent  In  attempt- 
ing to  cross,  those  In  charge  ot  the  car  must 
endeavor  to  stop  It  In  time  to  prevent  Injury, 
and  If  thev  foil  throng  lack  of  ordinary  care 
and  diligence  to  use  such  means  as  the  exi- 
gences of  the  case  require  to  stop  the  car 
In  tline  to  prevent  Injury,  the  railway  com- 
pany will  be  liable,  notwithstanding  tbe  prior 
negligence  of  the  Injured  pa'rty.  If  the  mo- 
torman saw,  or,  by  the  exercise  of  ordinary 
care  and  diligence,  should  have  seen,  a  per- 
son or  v^lcle  ahead  of  his  car,  uid  through 
the  careless  or  n^ligent  failure  to  apply 
such  means  as  the  exigencies  of  the  case  re- 
quire to  stop  the  car,  a  collision  occurs,  the 
company  will  be  liable  for  the  damages  occa- 
sioned thereby.  Davidson  v.  Tramway  Co., 
4  Colo.  App.  283,  35  Pac.  920;  Beach  on  Con. 
Neg.  288a:  Booth,  Street  Railway  Law,  §§ 
305,  306,  315-317;  Lawler  v.  Hartford  By. 
Co.,  72  Conn.  74,  43  Atl.  545 ;  Adolph  v.  Cen- 
tral Park  Ky.  Co.,  76  N.  T.  530;  Clark  v. 
Bennett,  123  Cal.  275,  55  Pac.  008;  27  A. 
&  E,  Ency.  of  Law,  68,  70,  74,  75,  77.  In  D. 
&  B.  G.  By.  Co.  V.  BuHehr,  30  Colo.  27,  69  Pac. 
582,  the  rule  Is  announced  that  if  the  defend- 
ant fails  to  see  what  he  was  bound  to  look 
for  and  ought  to  have  Been,  he  is  guilly  of 
negligence.  We  believe  this  rule  applies  with 
peculiar  force  to  those  in  charge  of  street 
railway  cars  propelled  by  electricity  along 
the  streets  of  a  city.  In  Davidson  v.  Tram- 
way Co.,  supra,  It  is  said :  "It  Is  pretty  uni- 
versally adjudged  that  before  one  can  cross 
a  steam  railway,  he  Is  bound  to  stop,  look, 
and  listen  to  discover  the  approach  of  a  train 
before  he  shall  be  permitted  to  cross  the 
track  and  escape  the  responsibility  of  his  own 


n^llgence  if  he  falls  In  any  of  these  partic- 
ulars. While  In  a  sense,  and  a  very  limited 
one  at  that,  this  rule  has  been  applied  to  the 
acts  of  the  pedestrian  or  the  driver  of  a 
vehicle  in  crossing  the  transportotlon  com- 
pany's line,  the  difference  between  the  steam 
railway  and  the  electric  or  cable  line  must 
be  borne  In  mind.  The  absence  of  the  exclu- 
sive right  to  the  occupancy  of  the  street  com- 
pels the  distinction.  The  grant  of  a  franchise 
to  the  company  In  no  manner  takes  away 
from  the  other  users  of  the  highway  their 
right  to  its  entire  occupation,  save  that  their 
right  to  enjoy  is  limited  by  the  contractual 
right  of  the  transportation  company,  and  its 
preferential  privilege  in  the  use  of  that  part 
of  the  road  occupied  by  the  tracks.  If  the 
pedestrian  or  the  driver  of  a  vehicle  were 
compelled  to  stop,  IooIe,  and  listen  before  he 
crossed  the  trades.  It  would  be  an  unnecessary 
and  unusual  burden  and  restriction  upon  his 
common-law  right  to  use  the  King's  highway 
which  still  remains  with  him.  Notwltlietand- 
ing  this  exception,  neither  the  i>ede6trlan  mat 
the  driver  of  a  vehicle  may  tmdertake  to  cron 
a  track  heedlessly  and  recklessly,  and  without 
the  exercise  of  the  greater  care  which  he 
Is  bound  to  use  in  crossliv  the  tra^  of  a 
company  using  powerful,  rapid,  and  danger- 
ous modes  of  locomotion." 

We  have  careful^  examined  the  multitude 
of  ftutborlties  dted  by  counsel  for  both  par> 
ties  In  the  nnmaous  briefs  filed  In  tills  case^ 
many  of  whldi,  on  account  of  dissimilarity  of 
facts,  are  palpably  Inapplicable.  Many  are 
cited  on  questions  not  properly  before  the 
court  upon  this  record.  A  review  of  the  an- 
thorltles  cited,  and  a  dlscnssiasi  of  the  same* 
would  be  unavailing  for  the  accompllslunent 
of  any  good  purpose.  We  think  tiiat  the  prln- 
ciples  at>ove  announced  are  not  In  conflict 
with  any  authorities  cited,  except  upon  points 
where  the  courts  are  at  variance  with  each 
other,  and  the  principles  we  have  announced 
are  supported  in  our  Judgment  by  the  greater 
weight  of  autbority. 

Beading  the  complaint  In  the  light  of  the 
above  principles,  we  conclude  that  plaintiff 
had  a  right  to  cross  the  railway  tracks  where 
he  attempted  to  do  so,  ahead  of  the  ear,  ap- 
proaching up  a  steep  grade  at  a  distance  of 
aliout  150  feet;  that  any  imputation  of  negli- 
gence on  account  of  the  disturbed  condition 
of  the  tracks  with  reference  to  the  surface  of 
the  street  is  negatived  by  the  allegations  of 
the  complaint;  that  the  allegations  are  suf- 
ficient to  charge  defendant  with  actionable 
negligence,  as  the  direct  and  proximate  causes 
of  the  injury  complained  of;  that,  under  the 
allegations  of  the  complaint,  the  doctrine  of 
"last  real  chance"  cannot  be  Invoked  by  the 
defendant,  as  the  complaint  charges,  in  sub- 
stance, that  the  Imminency  of  the  danger 
was  unknown  to  plaintiff,  hla  back  being  to- 
ward the  approaching  car,  and  that  by  reason 
of  the  n^ligence  of  defendant  In  not  sound- 
ing an  alarm  or  In  anywise  warning  the  near 

Digitized  by  Google 


Coto.) 


MONARCH  HININQ  &  DBVMiOPMENT  00.  t.  DB  TOB. 


633 


approach  of  tbe  car  to  tiie  vehicle  In  whldi 
plaintiff  was  seated,  he  #as  without  knowl- 
edge of  such  danger;  that  the  court  erred  In 
snstainliv  the  demnrror,  for  whldi  reason 
the  ]ndsm«it  must  rerersed,  and  the  cause 
ronanded  for  fnxHier  proceedings  In  accord- 
ance with  the  views  herein  ezpreraed. 
Reversed. 

The  CHIBB*  JUSnCB  and  OUNTBR,  X» 
concur. 


(3S  Colo.  170) 

MONARCH  M1NINQ  ft  DETBLOPMBNT 
CO.  r.  DB  TOB. 

(Supreme  Court  of  Colorado.   April  2.  1006.) 

1.  Master  and  Servant^Injubieb  to  Sesv- 

ANT— ASHUMFTIon  OF  RiSK. 

Where  a  miner  noticed  tbe  dangerous  con- 
dition of  a  shaft  because  of  Its  not  beinf;  lined 
with  timbers  for  about  20  feet,  and  called  the 
attention  of  the  superintendent  of  the  mine  to 
it  two  days  previous  to  an  accident  in  which 
the  miner  was  injured,  and  tbe  superintendent 
promised  to  have  it  timbered  right  away,  the 
miner  did  not  assume  tbe  risk  of  injury  from 
faltnre  to  timber  tbe  shaft. 

[Ed.  Mote. — For  cases  in  point,  see  voL  34, 
Gent.  Die  Master  and  Servant,  ||  638-640.] 

2.  SaXB— COIfTBIBnT(»T  NXOUOSNCE. 

Where  a  miner  noticed  that  tbe  unlined 
portion  of  a  shaft  in  which  be  was  working  bad 
a  somewhat  shattered  and  broken  appearance, 
that  it  looked  dangerous,  and  that  it  looked  as 
if  rock  could  full  from  the  walls  of  tbe  shaft 
but  not  as  if  it  would,  his  continuance  in  the 
work  two  days  after  receiving  a  promise  from 
the  superintendent  that  the  shut  would  he 
lined  with  timber,  tmether  with  the  eight  or 
nine  more  experienced  men  than  himself,  did 
not  constitute  contrihutMT  negl^ence  as  a 
matter  of  law. 

[Ed.  "Note. — For  canes  In  point,  (tee  vol.  34, 
Cent  Dig.  Master  and  Servant,  ft  686.] 

3.  Sauk— Cause  or  Ihjdkt— Bvidbmcb— Sur- 

nOIENCT. 

In  an  action  for  injuries  to  a  miner,  evi- 
dence held  sufficient  to  justify  the  jury  in  find- 
ing that  the  injury  was  caused  by  the  faliing 
of  a  rock  from  the  oolined  portion  of  the  wall 
of  the  shaft. 

Error  to  District  Court,  Teller  County; 
Louis  W.  Cunningham,  Judge. 

Action  hy  William  De  Voe  against  the 
Monarch  Mining  &  Development  Company. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant hrlngs  error.  AflSnned. 

Wm.  3.  Miles,  for  plaintiff  in  error.  Tem- 
ple ft  Cnimp,  for  defendant  in  error. 

MAXWELI^  J.  Defendant  in  error,  SI 
years  of  age.  having  had  idMut  four  years* 
experience  as  a  miner,  was  emplored  by 
plaintiff  in  «ror  as  a  trammer  at  the  Cale- 
donia mine  In  the  Cripple  Creek  mining 
district  The  mine  workings  in  whldi  he 
was  empl<^ed  consisted  of  a  shaft  220  feet 
de^  tarn  the  bottom  of  which  a  drift  was 
drlv«L  The  shaft  was  tlmbwed  with  square 
sets  of  timbers.  The  first  100  feet  were 
tightly  lined.  Tbe  second  100  feet  were  lined 
so  as  to  partially  covw  tbe  sides.  The  last 


20  feet  were  wholly  tmllned.  It  was  defend- 
ant in  error's  du^  to  take  the  empty  buckets 
from  the  hoisting  cable  in  the  ^ft,  place 
than  on  a  trucft,  run  th«tt  to  the  breast  of  tbe 
drift,  load  them,  tram  the  loaded  buckets  to 
the  shaft,  and  attach  them  to  the  cable.  In 
taking  an  empty  hiu&et  from  the  cable  It 
was  necessary  ft>r  htm  to  take  hold  of  it  by 
the  rim  to  settle  It  squarely  on  the  truck. 
While  In  the  performance  of  this  duty,  his 
right  hand  resting  on  the  rim  of  tbe  bnCkei. 
a  falling  rock  struck  bis  hand,  Injuring  three 
fingers  so  as  to  necessitate  amputation  of 
the  two  middle  fingers.  This  snlt  la  to  re- 
cover damages  for  tbe  injury  occasioned 
thereby.  At  the  close  of  plaintiff's  tesUmony 
defendant,  plaintiff  In  error  here,  moved  a 
directed  verdict,  which  was  denied.  Tbe 
errors  assigned  and  discussed  are  based  upon 
this  ruling. 

The  negligence  charged  was  the  failure  to  ' 
properly  timber  the  shaft  The  defense  was 
contributory  negligence  and  assumed  risk. 
The  doctrine  of  assumed  risk  by  an  employ^ 
Is  settled  In  this  jurisdiction.  As  applicable 
to  the  facts  In  this  case  it  is  thus  stated  in 
Denver  Tramway  Co.  v.  Nesblt,  22  Colo.  408, 
411,  45  Pac.  405.  406:  "An  emp1oy6  assumes 
all  the  risks  naturally  and  reasonably  Inci- 
dent to  the  service  In  which  be  engages,  and 
those  arising  from  defects  or  Imperfections 
in  the  thing  about  wblch  he  la  employed  that 
are  open  and  obvious,  or  tbat  would  have 
been  known  to  him  had  he  exercised  ordin- 
ary diligence.  By  voluntarily  continuing  in 
the  service  with  knojvledge,  or  means  of 
knowledge  equal  to  bis  employer's,  of  any  de- 
fect in  the  appliances  or  tbe  machinery  used, 
and  without  objection,  or  promise  on  the  part 
of  the  employer  to  remedy  the  defect,  the  em- 
pIoy€  assumes  all  the  consequences  that  re- 
sult from  such  defect,  and  waives  the  right 
to  recover  for  injuries  caused  thereby."  See, 
also,  Wells  v.  Ooe,  9  Colo.  150,  11  Pac.  50; 
Iowa  O.  M.  Co.  V.  Dlefenthaler,  82  Colo.  801, 
76  Pac.  981;  Harvey  v.  Mountain  Pride  G.  M. 
Co,  18  Colo.  App.  284,  70  Pac.  1001;  Dlcfc- . 
son  V.  Newhonse  (Colo.),.  82  Paa  n87.  All  the 
authorities  recognise  an  ecc^tlon  to  tbe 
above  rule,  which  exception  Is  rea^sed  hy 
this  court  In  tbe  italicized  portion  of  tbe  fore- 
going quotation.  See.  also,  Colo.  Ceat.  B.  R.  Oo. 
V.  Ogden,  3  Colo.  400;  B.  ft  C.  R.  R.  Co.  v. 
lilehe^  17  Colo.  280.  29  Pac  175;  C.  F.  ft  L 
Go.  V.  Cummins,  8  Colo.  App.  541,  46  Pac  875. 
Hough  T.  Railway  Co.,  100  TT.  8.  224,  25  L. 
Ed.  612,  a  leading  case,  was  an  action  hy  the 
r^resentatives  of  a  locomotive  engineer 
against  the  railroad  company.  The  negli- 
gence complained  of,  and  to  which  was  at* 
trlhnted  the  death  of  tiie  engineer,  was  the 
defective  condition  of  the  pilot  of  the  engine, 
of  which  the  engineer  had  given  notice  to 
the  proper  officers  of  the  company,  and  they 
promised  that  it  should  be  readied.  Justice 
Harlan,  In  the  course  of  the  opinion,  quoted 
with  approval  Shearman  ft  Redfl^d^  on  Neg- 
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Ilgeace,  8  96:  "But  there  can  be  no  doubt 
tbat,  where  a  master  has  expressly  promised 
to  repair  a  defect,  the  servant  can  recover 
for  an  Injury  caused  thereby,  within  Buch 
a  period  of  time  after  the  promise  as  It 
would  be  reasonable  to  allow  for  Its  perfor- 
mance, and,  as  we  think,  for  an  injury  suf- 
fered within  any  period  which  would  not 
preclude  all  reasonable  expectation  that  the 
promise  might  be  kept"- — citing  cases,  and  also 
tbe  following  from  Cooley  on  Torts,  559:  "If 
the  servant,  having  a  right  to  abandon  the 
service  because  It  is  dangerons,  refrains  from 
doing  BO  in  consequence  of  assurances  that 
the  danger  shall  be  removed,  the  duty  to  re- 
move the  danger  is  manifest  and  Imperative, 
and  tbe  master  Is  not  In  the  exercise  of  ordl- 
nary  care  unless  or  until  he  makes  his  assur- 
ances good.  Moreover,  the  assnrances  remove 
all  ground  for  the  argument  that  the  servant 
by  continuing  the  employment  engages  to 
aftsnme  the  risks."  In  Indianapolis,  etc.,  Ry. 
Co.  T.  Watson,  114  Ind.  20.  27,  14  N.  E.  721, 
725,  6  Am.  St.  Rep.  578»  cited  by  plaintiff  in 
error,  Judge  Elliott  states  the  rule  and  tbe 
exception  as  foUowfl:  "Tbe  role  which  we 
-regard  as  sound  In  prlndple,  and  supported 
auttaorl^,  may  be  thus  expressed:  Tbe 
employes  who  continues  In  tbe  service  of  bis 
employer,  after  notice  of  a  defect  augmenting 
the  danger  of  tbe  service,  assumes  the  risk 
as  Increased  by  the  defect  unless  tbe  master, 
expressly  or  Impliedly,  promises  to  remedy 
the  defect'*  And  again  at  page  32  of  114 
Ind.,  page  727  of  14  N.  B. :  "Where  there  Is 
a  promise  to  repair  which  Induces  the  em- 
ploye to  continue  In  tlfe  service,  then,  doubt- 
less, he  may,  for  a  reasonable  length  of  time, 
rely  on  the  promise  and  continue  in  fbe  ser- 
vice, unless  the  danger  of  continuance,  with- 
out a  removal  of  tbe  canse  of  it,  is  ao  great 
that  a  reasonably  prudent  man  would  not  as- 
sume It"  See,  also,  Gonroy  t.  Vulcan  Iron 
Works  Co..  62  Ha  35;  Mfg.  Go.  v.  Morrlsey, 
40  Ohio  St  148,  48.  Am.  Bep.  660;  Mo.  Fur- 
nace Go.  T.  Abend,  107  III.  44,  47  Am.  Bep. 
425,  and  Colorado  cases  above  cited.  Here 
the  plaintiff  testified :  That  a  few  days  pre- 
ceding tbe  accident  he  noticed  that  the  nn- 
Ilned  portion  of  tbe  shaft,  about  15  feet  from 
the  bottom,  had  a  somewhat  shattered  and 
broken  appearance.  Tbat  it  looked  dan- 
gerous. That  two  days  before  the  accident 
he  told  tbe  defendant's  superintendent  that 
the  shaft  was  not  safe,  and  said:  ""Drnt 
you  think  It  ought  to  be  lined  dear  down?" 
The  superintendent  rolled:  "Yes,  and  I 
am  going  to  do  it  at  once.  I  am  going  to  do 
It  right  away.**  That  be  continued  to  work 
In  tbe  shaft  relying  npon  this,  promise. 
That  at  the  time  the  injury  was  received  he 
had  not  abandoned  the  expectdtlon  that  the 
promise  would  be  kept  We  think  this  prom- 
ise of  the  employer  brought  tbe  plaintiff 
within  the  exception  to  the  rule  above  stated. 

It  is  contended  by  pinlntlfl  in  error  that 
plaintiff's  testimony  dlBclofied  that  the  dan- 
ger was  so  great  continuous,  and  immln»it 


that- i^alntltt^  continuance  In  tba  emptoy- 
ment  with  kuowiedge  of  such  danger,  was 
per  ee,  such  omtrlbutory  Diligence,  as 
would  prevent  a  recovery,  and  that  where 
such  Imminent  danger  exiatSi  there  Is  no 
such  thing  as  a  reasonable  time  to  repair, 
other  than  presently  and  before  tbe  work 
proceeds  further.  The  plaintiff  testified.  In 
substance,  npon  this  point  that  the  shaft 
looked  as  though  It  was  dangerons;  "It  had 
a  somewhat  shattered  appearance;"  he  "did 
not  consider  It  real  safe;"  that  he  bad  work- 
ed there  13  shifts  preceding  the  accident  and 
no  rock  had  fallen ;  that  8  or  9  more  experi- 
enced men  than  himself  were  using-tbe  shaft: 
that  he  did  not  expect  It  to  fall  until  the 
superintendent  wo.uld  have  time  to  timber  it ; 
that  It  did  not  look  as  though  the  whole 
shaft  would  cave  In;  that  while  It  looked 
as  though  rock  could  fall  at  any  time.  It  did 
not  look  as  though  It  would  fall.  Tbe  mo- 
tion for  a  directed  verdict  admits  the  truth 
of  plalntlfC's  evidence,  and  every  Intimate 
inference  which  might  be  drawn  from  It 
It  is  only  when  the  facts  are  undiluted,  as 
they  are  in  this  case,  and  are  such  that  rea- 
sonable, intelligent  men  can  fairly  draw  but 
one  conclusion  tliere^m,  that  tbe  question 
of  n^llgence  or  contributory  negligence  Is 
ever  considered  one  of  law  for  the  court 
There  have  been  repeated  dedsiona  by  the 
courts  of  this  Btat^  as  to  when,  in  caaes  of 
this  character,  a  court  is  warranted  In  grant- 
ing a  nonsuit  or  directing  a  verdict  at  the 
close  of  plaintiff's  oue. 

The  rule  here  eatabltohed  la,  in  sabataiMa^ 
that  tbe  court  most  not  Invade  the  inorlnce 
of  the  Jury,  except  tai  the  cleareet  of  cases, 
and  w:iU  not  grant  a  nonsuit  or  direct  a  rtx- 
dlct  unless  the  evidence,  in  tbe  most  favor- 
able light  in  which  it  may  be  considered  In 
behalf  of  plaintiff,  shows  that  plaintiff  ms 
gaUty  of  contributory  n^ligence.  Noffatt 
T.  Tenney,  17  Gola  191,  30  Paa  34S;  Rail- 
road Co.  T.  Martin.  7  Colo.  S99,  4  Pae.  1116; 
Lord  v.  Pueblo  S.  &  B.  Co.,  12  Colo.  803.  21 
Pac.  148;  EmpBon  Packing  Co.  t.  Vaaglm. 
27  Colo.  m.  59  Pac.  749 ;  D.  &  B.  O.  B.  R.  Co. 
T.  Spencer.  27  .  Colo.  313,  61  Paa  600»  61  L. 
R.  A.  121;  Denver  v.  Soioman.  2  Colo.  App. 
640,  31  Pac.  C07;  Allen  t.  Florence  &  O.  C 
Ity.  Co..  15  Colo.  App.  213,  61  Pac.  401 ;  In 
Denver  v.  Soioman,  supra.  It  Is  said:  "In 
order  to  Justify  tbe  court  in  withdrawing 
tbe  case  from  the  Jnry.  tbe  facts  of  tbe  case 
abonid  nut  only  be  nndlE^ted,  but  tlie  con- 
rlnslon  to  be  drawn  from  those  facts  in- 
disputable." In  D.  &  R.  O.  R.  R.  Go.  V. 
Spencer,  si^ra,  this  court  said:  "When 
tbe  question  of  negligence  is  dependent  uptm 
Inferences  to  be  drawn  from  acts  and  dz^ 
cumstanees  of  that  character  that  Afferent 
intelligent  minds  may  honestly  reach  differ- 
ent conclnslons  on  tbe  question,  it  Is  tor  tbe 
Jury  to  determine  under  appropriate  in- 
stmetlons,  whether  or  not  negligence  has  bees 
established.  [Citing  cases.]  •  •  •  When, 
on  the  question  of  ctmtribufairy  neslUmceb 
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the  facts  and  drcunutaaces  are  such  different 
minds  may  luniestly  draw  dUEerait  coaclu- 
skNu  tberefrom,  on  this  subject,  it  Is  with- 
in the  province  of  the  Jniy  to  determine 
tliat  auestion.  .  [Oitioff  cases.]" 

Tlie  oniy  n^ligence,  if  any,  Iminitable  to 
plaintiff,  was  ills  continuance  in  the  em- 
ployment with  knowledge  that  the  danger 
arising  from  the  defect  complained  of,  and 
which  the  master  bad  promised  to  remedy, 
was  so  Imminent;  constant,  and  great  that  no 
one  bat  a  rec^leen  pnson,  utterly  regardless 
of  his  personal  safety,  would  venture  iqwn  it. 
Thus  the  degree  or  character  of  the  danger, 
arifllng  &om  the  defect,  became  a  qnestion 
of  fact  to  be  detormlned  as  any  other  fact  in 
the  case.  Otherwise  stated,  tlw  Immluracy 
of  the  danger,  due  to  the  defect,  is  a  ques- 
tion of  fact  to  be  determined  as  any  other 
fact  in  the  ease,  upon  the  toAlmony  adduced ; 
and  wboi  the  facte  or  drcnmstances  pre- 
sented  by  the  testimony  and  the  Inferences  to 
be  drawn  therefrom  are  such  that  honest, 
intelligent  men  may  draw  dlffer^t  conclu- 
sions tbwefrom,  this  question  should  be  sub- 
mitted to  the  Jniy.  Quoting  ag:aln  from 
Hough  T.  Hallway  Oa,  siqira:  "We  may 
add,  that  it  was  for  the  Jury  to  say  whether 
tbe  defect  In  the  cowcatcher  oi;  pilot  was 
such  that  none  but  a  reckless  engineer,  ut- 
terly carelen  of  his  safety,  would  iiave 
used  the  engine  without  it  being  removed. 
lit  under  all  the  circumstances,  and  in  view 
of  the  promises.,  to  remedy  the  defect  the 
oiglnett  was  not  wanting  In  due  care  In  con- 
tinning  to  use  the  engine,  thai  the  company 
will  not  be  exeused  tor  the  oml^on  to 
supply  proper  machinery,  upon  the  ground 
of  contributory  negligence.  That  the  en- 
gineer knew  of  the  alleged  defect  was  not, 
under  the  circumstances,  and  as  matter  of 
law,  absolutely  conciuslve  of  want  of  dne 
care  oa  his  part  *  *  *  In  such  a  case 
as  that  here  presented,  the  burden  of  proof 
to  show  contributory  negligence  was  upon 
the  defendant."  "Bunnhig  throu^^  all  the 
cases  examined  on  this  subject  Is  the  prin- 
ciple that  if  .the  danger  from  continuing  in 
the  master's  service  Is  so  Imminent  that  no 
one  but  a  person  utterly  reckless  of  his  p^ 
aonal  safety  would  venture  upon  it,  the 
master  Is  not  responsible.  Under  such  cir- 
cumstances the  law  holds  it  to  be  negligence 
on  the  part  of  the  servant  tliat  will  bar 
any  recovery  In  case  of  accident  It  Is,  bow- 
ever,  a  question  of  fact  to  be  found  as  any 
other  fact  In  the  case,  whether  the  servant 
is  guilty  of  n^llgence  by  continuing  to  use 
defective  mschlnery  for  a  reasonable  time 
for  the  fulfillment  of  the  promise  after  the 
master  has  promised  to  make  the  needed 
repairs."  Mo.  Furnace  Co.  v.  Abend,  107 
IlL  44r-53,  47  Am.  Rep.  425. 

The  Inferences  to  be  drawn  from  the  facts 
that  no  rocks  had  previously  fallen,  and 
that  eight  or  nine  men,  more  experienced 
miners  than  plaintiff,  presumably  of  ordin- 
ary intelligence  and  prudence,  with  facili- 


ties for  discovering  tbe  defect  In  the  shaft 
equal  to  those  possessed  by  the  plaintiff, 
used  tbe  shaft  without  complaint  and  with- 
out apprehending  danger  from  the  nnllmber- 
ed  portion  thereof,  speak  potently  in  plain- 
tiff's behalf,  upon  tbe  gu^lon  of  his  pru- 
dence or  recldessncss.  We  cannot  say  that 
the  plaintiffs  testimony,  and  tbe  inferences 
to  be  drawn  therefrom,  disclosed  that  tbe 
danger  from  the  defect  in  the  lining  of  the 
shaft  was  so  imminent  that  none  but  a  reck- 
less person,  utterly  careless  of  his  safety, 
would  have  continued  In  the  employment 
and  that  by  so  continuing  in  the  service^  re- 
lying upon  tbe  promise  of  tbe  master,  the 
plaintiff  was  guilty  of  such  contributory 
negligence  as  would,  as  a  matter  of  law, 
prer^t  recovery.  No  authority  has  been 
cited,  and  we  have  found  none  to  tbe  effect, 
ttiat  mere  knowledge  of  the  defect  Itself, 
as  matter  of  law.  Is  conclusive  of  want  of 
due  care  vporx  the  part  of  the  servant 
Having  arrived  at  tbe  ctgicluslon  that  the 
undisputed  evidence  did  not  warrant  the 
court  In  ■  ruling  as  matter  of  law  that  the 
danger  arisli^  from  the  defect  was  so  great 
continuous,  and  imminent  as  to  preclude  a 
recovery  by  plaintiff,  it  follows,  under  all 
tbe  authorities,  that  the  master  would  have 
a  reasonable  time  after  complaint  within 
which  to  remedy  the  defect,  and  during  such 
time  the  plaintiff,  raying  upon  the  promise, 
did  not  assume  the  risk. 

The  plaintiff  testl&ed  that  he  made  com- 
plaint of  the  defect  to  the  superinten- 
dent two  days  before  the  accident  oc- 
curred; that  he  continued  in  the  employ- 
ment with  the  expectation  that  the  prom* 
ise  made  1^  the  supwlntendent  to  rem- 
edy the  defect  would  be  eomidled  with. 
The  time  tntmrcoii^  the  prmnlse  and  the  ac- 
cident was  not  unreasonable,  and  It  snffl- 
dently  appears  that  the  promise  induced  the 
plaintiff  to  continue  in  the  empli^ment  It 
is  unnecessary  that  the  servant  notify  the 
master,  at  the  time  be  makes  omiplalnt, 
that  he  would  leave  the  employment  if  tbe 
defect  is  not  remedied.  Rothberger  v.  N.  W. 
Con.  Mill  Oa,  57  Minn.  4A1,  B8  N.  W.  631. 
It  Is  suffldfflit  If  it  appears  from  the  evidence 
that  the  promise  of  the  master  induced  tbd 
servant  to  continue  in  the  employmoit 
Hough  T.  Hallway  Co.,  supra.  Indianapolis, 
etc..  By.  Co.  T.  Watson,  supra.  It  Is  said 
that  thwe  was  an  entire  absence  of  proof 
as  to  the  cause  of  the  Injury.  Plaintiff  testi- 
fied that  a  short  time  previous  to  receiving 
the  injnry  he  had  cleaned  up  the  loose  rock 
and  dforis  on  the  floor  of  the  drift;  that 
while  his  right  hand  was  on  the  rim  of  the 
bucket  a  falling  rock  struck  it,  and  caused 
the  injury;  that  he  did  not  see  the  rock; 
ttut  no  work  vras  done  in  the  drift 
after  the  Injury  was  received  until  the  ' 
next  shift  A  witness  called  plaintiff  tes- 
tified, that  he  worked  at  the  mine  In  question 
when  plaintiff  was  hurt  but  on  the  opposite 
shift;  that  be  went  to  work  on  the  first  shift 
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after  plaintiff  ^bb  hurt,  the  following  morn- 
ing, and  made  a  search  for  the  rock  which 
■was  supposed  to  have  hurt  plalntllTs  hand, 
and  found  right  close  to  the  shaft  some  small 
rock,  gravel,  and  one  rock  about  two  or 
three  Inches  thick  and  six  or  eight  Inches 
long.  This  was  sufficient  proof  of  the  cause 
of  the  Injuiy,  to  submit  the  question  to  the 
jury  under  proper  instructions,  and  did  not 
Invite  the  Jury  to  Invade  the  realm  of 
conjecture,  as  contended  by  plaintiff  in  error. 
D.  &  R.  G.  Co.  V.  McComus,  T  Colo.  App. 
121,  42  Pac.  676,  cited  in  support  of  this  prop- 
mition  by  plaintiff  in  error,  owing  to  a  dis- 
similarity of  facts.  Is  not  in  point. 

We  have  very  carefully  examined  the  very^ 
large  namber  of  authorities  cited  by  connser 
for  plaintiff  In  error.  Many  of  them  are 
clearly  distinguishable  from  the  case  under 
consideration.  A  review  of  the  authorities 
cited  would  unnecessarily  prolong  this  opin- 
ion and  accomplish  no  commensurate  benefit. 
The  court  did  not  err  In  refusing  to  direct 
a  verdict 

The  Judgment  wlU  be  affirmed. 

Afflnneda 

The  CHIEF  JUSTICB  and  GUNTBB, 
concnr. 

On  Petition  for  Rehearing. 

MAXWELL,  J.  PlalnOff  In  error  con- 
tends that  the  opinion  contains  an  incom- 
plete and  Imperfect  statement  of  Its  conten- 
tion, and  that  the  conclusion  based  on  such 
Imperfect  statement  Is  unsound  and  Ill-con- 
sidered and  cannot  be  supported  by  the  au- 
thority of  a  single  case.  The  statement  aa 
contained  In  the  original  brief  is:  "The  cause 
of  the  Injui*y  to  the  plaintiff  is  not  disclosed 
by  Hie  evidence.  Such  Injury  Is  not  shown  to 
have  been  caused  by  the  rock  which  'fell  out 
of  the  sides  of  the  shaft.'  *'  Now  the  state- 
ment is:  "Our  ctmtention,  plainly  stated  as 
It  was.  Is  (1)  that  the  allegation  that  the  rock 
which  injured  plaintiff,  'fell  out  of  the  sides 
of  the  shaft'  which  defendant  had  negligent- 
ly left  untimbered  was  a  material  and  ulti- 
mate fact  upon  which  plaintiff's  alleged 
cause  of  action  rested;  and  (2)  that  In  the 
absence  of  specific  evidence  showing  that  the 
object  which  injured  him  did  fall  out  of 
the  sides  of  the  shaft,  and  could  not  and 
did  not  come  from  any  other  place,  the  de- 
fendant In  error  has  failed  to  prove  his  case." 

In  the  original  brief  two  cases  were  cited 
from  the  courts  of  this  state.  D.  &  R.  G-. 
Co.  V.  McComas,  7  Colo.  App.  121,  42  Pac. 
676,  was  an  action  by  a  brakeman  to  recover 
damages  for  injuries  sustained  by  reason  of 
an  accident  occasioned  by  the  engine  upon  ' 
which  he  was  riding  running  into  a  rock 
which  had  fallen  upon  the  track.  We  quote 
from  the  opinion,  eupplying  some  portions  of 
it  omitted  from  plaintiff  in  error's  brief, 
which  we  italicize.  "The  plaintiff  proved 
tlie  general  clrcumstanceB  of  the  accident^ 


and  offered  testimony  tending  to  show  the  size 
of  the  rock,  Its  presence  on  the  track,  and 
indicated  as  near  as  might  be  the  place  from 
which  the  rock  came.  He  showed  the 
widening  of  the  gauge  and  the  blasting. 
The  jury  wo#  then  left  to  infer  the  company 
was  negligent  and  careless  in  providing  a 
safe  way.  The  rock  was  three  to  four  feet 
in  dim^sions  in  every  direction,  and  a  hole 
was  said  to  be  visible  on  the  bluff,  some 
twelve  or  fifteen  feet  trom  the  roadbed,  aboat 
the  size  of  the  rock.  Nobody  saw  the  rock 
fall,  nor  was  there  any  satisfactory  evidence 
produced  to  establish  the  place  from  whidi 
It  came.  Nobody  took  the  trouble  to  go  up 
and  examine  the  bole,  or  make  any  measure- 
ments of  it,  or  any  examination  w herefrom 
they  could  testify  concerning  the  probable 
condition  and  situation  of  the  xodc  prior  to 
the  time  it  fell  on  the  track.  *  •  •  Haid- 
festly  If  the  hole  had  been  examined  and 
measured.  It  would  have  been  a  relatively 
easy  matter  to  determine  with  reasonable 
tiertalnty  whether  the  rock  came  from  that 
bole  or  from  further  tip  the  moimtain.  !rfato 
was  a  Yoy  important  matter  In  its  bearing 
on  the  question  of  <Qie  n^Ugence  of  the  coin- 
pany.  *  *  *  It  Is  thus  apparent  the  only 
thing  which  the  plaintiff  did  was  to  show 
there  was  a  rock  on  the  track  and  a  bole  in 
the  bl^  trom  which  It  might  have  ctme. 
All  these  thtnoa  might  eaailp  be  hue,  and 
vet  the  company  guiltv  of  no  negligence  <n 
providing  a  »afe  teay.  •  •  •  lOke  plain- 
tiff whollu  failed  to  eatabUah  the  negUffence 
which  fattened  a  liaWitv  on  the  companv. 
•  •  *  Thia  etatemwt  very  tiearly  demon- 
gfratee  both  the  failure  of  the  plamtiff  to 
prove  the  oompany  wa»  negligent  and  the  *iie- 
cessful  effort  of  the  company  to  ettaWsh  the 
use  of  the  requisite  care  in  the  management 
and  maintenmice  of  a  dangeroue  portion  of 
their  road.  We  are  therefore  compelled  to 
conclude  the  company  was  not  ehMon  to  be 
negligent." 

Thus  It  Is  seen  that  the  question  under  con- 
sideration, and  ruled  In  that  case,  was  not 
the  failure  to  prove  the  cause  of  the  accident, 
but  the  failure  to  prove  the  negligence  of  de- 
fendant; and  the  court  held  that  there  was 
not  only  no  proof  of  negligence,  but  the  ab- 
sence of  proof  of  facts  from  which  negligence 
might  be  Inferred.  In  Murray  v.  Railroad 
Co.,  11  Colo.  124,  17  Pac.  484,  plaintiff  with 
other  laborers  was  repairing  a  roadbed  in  a 
narrow  cut.  A  car  loaded  with  stone  be- 
came in  some  way  detached  from  a  constroe- 
tlon  train  of  the  defendant,  distant  about 
one-half  a  mile  from  the  cut  It  ran  down 
the  track  through  the  cut,  coming  Into  col- 
lision with  a  push  car,  jumped  the  track,  and 
the  plaintiff  received  an  injury.  This  par- 
agraph in  the  statement  preceding  the  opin- 
ion is  omitted  from  the  statement  of  the 
case  in  plaintiff  In  error's  brief.  "Plaintiff 
was  injured  more  or  less  seriously  either  by 
jumping  against  the  walls  of  the  cut,  or  by 
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certain  Btones  tbrown  from  the  car  In  pass- 
Ide;  4t  does  not  clearly  appear  wbteh."  Tbe 
i^lDlon  la:  "The  plaintiff  at  tbe  time  of  the 
Injury  complained  of,  was  an  employ^  of  the 
defoidant  ctnnpany.  The  evidence  showed 
the  accident  and  the  Injury  to  the  plohi- 
tlff.  but  left  the  cause  of  the  accident  en- 
tirely unexplained.  This  was  not  suf- 
ficient to  raise  a  presumption  of  neg- 
ligence jspon  the  part  of  the  company.  In 
actions  of  this  character  the  presnmpticm  is 
that  the  ouployer  has  dlsdiarged  hla  duty  to 
the  employ^.  It  was  for  the  plantifl  to 
orercome  this  presumption  fry  thowino  neg- 
Uffcnce  upon  the  part  of  tfte  oompanif  (citing 
authorities).  This  die  plaintiff  failed  to  do. 
Tlie  evidence  does  not  fix  liability  upon  any 
one  The  cause  of  the  accident  is 'uncertain. 
It  may  liave  been  the  result  of  a  defect, 
either  latent  or  patent,  in  the  macblneiy  or 
appliances  used,  and  the  defendant  company 
may  or  may  not  have  had  notice  of  the  de- 
fect; it  may  have  resulted  flrom  the  neglect 
of  an  Incompetent  fdlow  servant,  of  whose 
hkoompetency  the  company  had  full  khow- 
ledge  or  no  knowledge  wluttever;  or  it  may 
have  resnlted  from  some  other  cause  possible 
in  the  field  of  ecaijeetur&  Upon  this  point 
the  jury  would  have  been  left  to  speculation 
bad  tlie  cause  been  submitted  to  than. 
There  was  a  Aeteet  of  proof  which  precluded 
the  application  by  ibe  oonrt  of  any  known 
mle  of  recovery.  The  plaintiff  failed  to 
*proTe  a  sufltdent  case  for  the  jury, '  and 
this  Is  a  statutory  fcronnd  of  nonsuit  Oode 
Civ.  Proc  p.  48.  The  judgment  of  the  court 
below  Is  afflrmed."  In  Its  final  analysis 
this  case  held,  that  the  presumption  is,  that 
the  employer  has  dlscbai^ed  hla  duty  to  the 
emplc^^  and  that  the  employf  must  overcome 
this  presumption  sliowlng  the  n^ligence 
of  the  employer. 

We  have  carefully  read  the  authorities, 
some  no  In  number,  cited  by  plaintiff  in  error 
In  Its  brief  in  support  of  Its  petition  for  a  re- 
hearing, and  are  of  the  opinion  tliat  they 
ere  not  In  point  They  all  go  to  the  princi- 
ple, that  negligence,  when  relied  upon,  must 
be  proved,  or  it  may  be  inferred  from  facts 
proved,  but  never  from  conjecture.  It  would 
be  useless  to  review  all  of  the  authorities 
cited,  but  to  sustain  the  conclusion  we  have 
arrived  at  and  to  establish  from,  the  author- 
ities cited,  the  existence  of  the  mle,  that  it 
Is  within  the  province  of  the  jury  to  Infer  the 
existence  of  a  fact  from  proof  of  the  exist- 
ence of  other  facte,  we  here  give  pertinent 
excerpts  from  a  few  only  of  the  cases  cited 
in  tbe  brief  in  support  of  the  petition  for  a 
rehearing,  and  dismiss  tbe  others  with  the 
statement  that  they  do  not  support  the  con- 
tention of  plaintiff  in  error.  "Everything  re- 
lating to  the  cause  and  manner  of  the  death 
of  plaintiff's  Intestate  Is  matter  of  pure 
speculation.  Of  course,  the  Inference  ta  war- 
ranted that  he  fell  from  the  train,  and  was 
run  over:  but  no  inference  Is  deducible  that 
the  accident  was  attributable  to  auy  neglect 


<a  to  any  omission  on  the  defendant's  part 
with  respect  to  that  duty  and  care  whlbh  the 
law  requires  of  It  All  that  is  positively 
known  Is  the  fact  of  the  violent  death  of  the 
intestate,  and  that  is  not  enough  to  autiior- 
Ize  an  Inference  of  defendant's  negligence." 
Borden  v.  D.  I^  &  B.  B.  C9a,  181  M.  Y.  671, 
SO  N.  B.  686.  *Tbe  burden  of  shoving  neg^- 
gence  rests  on  tiie  plaintiff;  and  b^ore  he 
can  be  entitled  to  a  recoveiy,  be  must  prove 
a  state  of  facts  that  warrants  the  inference 
of  negligence;  he  cannot  rest  his  case  upon 
fiicts  as  consistent  with  due  care  as  with 
negligence;"  ELincald  v.  Oregon  S.  L.  R.  Oo., 
22  Or.  35,  29  Pac.  3.  In  Bouglass  v.  Mitch- 
ell's Bx'rs,  86  Pa.  440,  the  conrt  api»oved  an 
Instruction  containing  tills  language:  "That 
as  proof  of  a  fact  the  law  permits  inlterences 
from  other  facta  proved,  but  does  not  allow 
presumptions  of  facts  teom  presumptiMUk 
A  fact  being  establisbed,  other  facts  may 
be,  and  often  are,  ascertained  by  just 
Inferences."  "Bvidmce  furnishing  a  rea- 
sonable basis  for  satisfying  the  minds 
of  the  jury  that  the  doling  of  the  netting, 
through  the  negligence  of  the  engineer  In  the 
management  of  the  engine,  was  the  proxi- 
mate and  operating  cause  of  plaintiflTs  Injury 
-would  have  been  sufBcient"  In  the  absence 
of  such  evidence,  the  conrt  In  this  case  held 
the  plaintiff  not  entitled  to  recover.  Orth  t. 
St  Paul  U.  &  M.  By.  Co.,  47  Uinn.  884,  SO 
N.  W.  86S.  "A  jury  are  not  warranted  In 
finding  a  fact  estAblished  by  a  greater  prob- 
ability unless,  also,  the  evidence  satisfies 
them  that  the  fact  exists.  The  conclusion 
that  it  exists  may  be  drawn  from  a  ttrepon- 
derance  of  probabilities  in  Its  favor,  but  the 
probabilities  must  be  such  that  the  con- 
clusion may  be  drawn  or  it  Is  not  proved." 
I>nnbar  v.  McOIll.  64  Mich.  676,  81  N.  W.  678. 
"If  all  the  circumstances  attending  the  ncd- 
dent  were  In  evidence,  the  mere  absence  of 
evidence  of  fault  on  the  part  of  the  person 
Injured  mipbt  justify  an  Inference  of  due 
care.  But  where,  as  in  this  case,  there  Is 
an  entire  absence  of  evidence  as  to  what 
Dolan  was  doing  at  the  time  of  the  accident 
It  is  not  enough  to  show  that  one  conjecture 
Is  more  probable  than  another.  There  must 
be  some  evidence  to  show  that  he  was  In 
the  exercise  of  due  care."  Tyndale  v.  O.  C 
R.  Co.,  156  Mass.  503,  31  N.  B.  655. 

Plaintiff  In  error  introduced  no  testimony 
at  the  trial;  tbe  statement  of  tbe  testimony 
upon  the  point  under  consideration,  contain- 
ed in  the  original  opinion,  stands  uncontra- 
dicted. The  gravamen  of  the  complaint  Is, 
the  failure  of  tbe  employer  to  provide  a  rea- 
sonably safe  place  for  the  employe  to  work 
In.  This  constiUited  the  negligence  of  tbe 
employer.  The  following  facts  were  proved: 
Tbe  negligence  of  tbe  employer;  the  unsafe 
and  dangerous  condition  of  tbe  lower  20  feet 
of  the  shaft;  the  liability  of  rock  to  fall 
therefrom;  tbe  properly  timbered  condition 
of  tbe  remainder  of  the  shaft;  the  injury  to 
plaintiff  by  the  falling  of  a  rock  down  the. 
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Bhaft;  the  natnre  of  the  Injury;  tiie  rock 
which  fell  and  size  thereof.  From  which 
facts,  the  jury,  under  proper  instructions, 
Klven  at  the  request  of  plaintiff  In  error, 
drew  the  Just,  reasonable,  and  legitimate  in- 
ference or  conclusion,  that  the  rock  which  In- 
jured plalntiCC.  fell  out  of  the  side  of  the  un- 
timbered  portion  of  the  shaft;  indeed,  it 
seems  to  us  that  no  other  conclusion  could 
have  been  drawn  from  such  facts,  and  that 
such  conclusion  Is  indisputable.  No  one 
saw  the  accident,  hence  it  was  Impossible  to 
produce  direct  testimony  to  the  effect  that 
the  rock  fell  from  the  ontimbered  portion  of 
the  shaft  The  very  nature  of  the  case  made 
It  necessary  for  plaintiff  to  rely  upon  circum- 
stantial evidence  to  prove  the  cause  of  the 
injury — to  prove  facts  from  which  a  legiti- 
mate Inference  of  the  cause  of  the  injury 
might  be  drawn  by  the  Jury.  This  was 
done.  The  inference  drawn  by  the  Jury  was 
legitimate,  and  warranted  by  the  facts 
proved. 

The  petition  for  rehearing  will  be  denied. 
Denied. 

(3S  Colo.  119} 

JACKSON  T.  McFALL. 
(Supreme  Court  of  Colorado.  April  2,  190G.) 

1.  Mines  and  Mireiuls  —  Location  of 
Claiks— Patents— Adverse  Claim. 

Mills'  Ann.  Code,  S  267,  In  relation  to  ac- 
tions on  adverse  claims  against  applications 
for  patents  to  minine  claims,  provides  that  If 
plaintiff  claims  the  legal  right  to  occupy  and 
possess  the  premises  under  the  local  laws  and. 
rules  any  mioing  district,  or  of  the  United 
States,  or  the  state,  the  complaint  shall  contain 
a  brief  statement  of  such  possessory  claim 
and  whether  the  right  claimed  is  by  pre-emp< 
tion  or  purchase,  or  by  actual  prior  possession 
on  the  public  federal  domain.  Held,  that  a 
complaint  alleging  that  plaintifE  claimed  the 
legal  right  to  occupy  and  possess  the  premises, 
and  that  he  was  entitled  to  the  possession  there- 
of by  virtue  of  a  full  compliance  with  the  local 
laws  and  rules  of  miners  in  the  mining  district 
in  question,  the  laws  of  the  United  States,  and 
the  laws  of  the  state,  by  pre-emption,  and  by 
actual  prior  possession  as  a  lode  mining  claim 
located  on  the  public  domain  of  the  United 
States,  was  sufficient. 

2.  Appeal—Failube  to  Pbesent  Question 
BEX.OW  Vebdici. 

An  objection  to  the  form  of  a  verdict  can- 
not be  raised  for  the  first  time  on  appeal. 
8.  Same— Babulgss  Ebbob— Vbbdict— Fokm. 

In  an  action  on  an  adverse  Eigainst  an 
application  for  a  patent  to  a  mining  claim,  the 
fact  that  the  judgment  recited  that  plaintiff 
was  entitled  to  possession  "purchase," 
whereas  the  verdict  based  the  right  on  "locu- 
tion," within  Mills'  Ann.  Code,  §  78,  providing 
that  errors  not  affecting  the  substantial  rights 
of  a  party  must  be  disregarded. 

Appeal  from  District  Court,  Boulder  Coun- 
ty; James  C.  Garrlgues,  Judge. 

Action  hy  J.  B.  McFall  against  P.  B. 
Jackson  on  an  adverse  against  an  application 
for  a  patent  for  a  mining  claim.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

Gleoi^  S.  Adams,  for  appellant  J.  T.  At- 
wood,  for  appellee. 


MAXWELL,  J.  This  action  was  In  sup- 
port of  an  adverse  claim  against  an  applica- 
tion for  patent  for  two  lode  mining  claims. 
The  allegations  of  the  complaint  pertinent  to 
this  opinion,  in  substance  are:  That  since 
May  3, 1875.  Plaintiff  was  and  is  the  owner 
and  In  the  actual  occupation  of  the  Mt  Sterl- 
ing lode  miolDg  clalm,  1,500  feet  In  length  by 
150  feet  in  width,  situated  in  Gold  Hill  mining 
district.  Boulder  county;  that  he  is  and  at  all 
times  mentioned  In  the  complaint,  has  been  a 
citizen  of  the  United  States.  Tne  third 
paragraph  of  the  complaint  Is:  "That  he 
has  and  claims  the  legal  right  to  occupy 
and  posses  said  premises,  and  is  entitled 
to  the  possession  thereof  by  virtue  of  a  full 
compliance  with  the  local  laws  and  rules 
of  miners  In  said  mining  district,  the  laws 
of  the  United  States,  and  the  state  of  Colo- 
rado, by  pre-emptlcm,  and  by  actual  prior 
possession  as  a  lode  mining  claim,  located  on 
the  public  domain  of  the  United  States." 
The  other  allegations  are  those  usually 
found  In  complaints  in  actions  of  this  charac- 
ter.'The  answer  is  a  genial  d^lal.  A 
cross-complaint  alibied  ownership  and  title 
by  possession,  discovery,  location,  and  record, 
by  the  defendant,  of  three  lode  mining 
claims,  alleged  to  have  been  discovered  and 
located  In  1897.  The  reply  Joined  Issue  up- 
on t^^e  allegations  of  the  cross-complainL 
At  the  close  of  the  evidence,  upon  motion  of 
plaintiff,  the  court  Instructed  the  jury  to 
return  a  verdict  In  favor  of  plaintiff,  which 
was  done,  and  Judgment  entered  thereon. 

The  contention  of  appellant  is  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  therefore 
the  court  erred  In  overruling  his  objection 
to  the  introduction  of  any  testimony.  The 
position  of  appellant  is  thus  stated  In  tbe 
brief  of  tils  counsel:  "The  second  assign- 
ment of  error  is  the  admitting  of  evidence  oa 
the  part  of  the  plaintiff  tending  to  prove  the 
following  propoaltlMi,  viz.:  (1)  There  had 
been  discovered  a  mineral-bearing  lode  or 
vein  within  the  boundaries  of  the  Mt  Sterl- 
ing claim.  (2>  That  tbere  had  been  erected 
on  the  Mt  Sterling  claim  a  discovery  stake 
or  notice.  (3)  There  had  been  sunk  on  the 
said  Mt  Sterling  claim  a  discovery  shaft 
(4)  That  the  boundaries  of  tbe  said  Mt 
Sterling  claim  had  been  marked.  (jS)  That 
a  location  certificate  of  said  Mt.  Sterling 
claim  had  been  filed  and  recorded  In  the 
county  clerk's  office,  Boulder  county,  Colo- 
rado. The  above  are  essential  facts,  without 
proof  of  which  the  plaintiff  was  not  entitled 
to  a  verdict  or  Judgment  as  was  recognized 
by  the  plaintiff  and  so  held  by  the  trial  court 
And  yet,  not  one  of  them  was  averred  in  the 
complaint  herein  filed."  Section  2G7.' Mills' 
Ann.  Code,  Inter  alia,  provides:  "If  such 
plaintiff  claims  the  legal  right  to  occupy 
and  possess  the  premises  under  the  local 
laws  and  rules  of  any  mining  district  or  of 
the  United  States,  the  state  of  Colorado,  or 
otherwise,  the  complaint  shall  contain  a 
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brltf  ■tatement  of  such  poaaesBory  ^laim,  and 
wbetber  the  right  claimed  is  by  pre-emption, 
or  purchase,  or  by  right  of  actoal  prior  poa- 
seaslon  on  the  public  dcHnaln  of  the  United 
States."  The  third  paragraph  of  the  com- 
plaint above  quoted.  Is  firamed  pursuant 
to  the  above  inroTlslons  of  the  Cod^  and  con- 
tains all  the  necessary  allegattons  therein 
fq;)e(^fled.  The  wliole  complaint  follows  very 
cloeely  the  form  given  by  Mr.  Morrison  In  his 
Mhilng  RI^,  aOth  IDd.),  41«,  a  form  which 
has  been  In  use  in  Uim  state  many  years 
and  baa  been  approved  by  tbU  court  In 
Lebanon  M.  Co.  v.  Cons.  Rep.  M.  Co.,  6 
Colo.  871;  Bushnell  t.  Grooke  M.  &  S.  Ca 
12  Colo.  247,  Ifi  Paa  931.  Thwe  was  no 
error  in  the  mlli^  complained  of. 

Objection  is  made  for  the  first  time  In 
this  court  to  the  form  ot  the  verdict 
Objection  to  the  form  oi  the  verdict  cannot 
be  raised  for  the  first  time  In  this  court 
Quimby  v.  Boyd,  8  Cola  6  Pac.  462. 
■It  is  objected  that  the  Judgment  does  not 
Arilow  the  verdict,  in  lhat  the  Judgment  re- 
dtes  "that  the  plaintiff  Is  ttie  owner  of  and 
aitltled  to  the  poeseMloa  and  occupancy  by 
pnrctaaae  and  location."  The  word  "pur^ 
ehaa^.  la  objected  to.  The  oae  of  tnlB  word, 
being  at  most  an  error  <a  defect  In  the  Judg- 
meat,  which  does  not  affect  the  substantial 
rights  of  appellant  under  the  mandate  of 
section  78,  Mills'  Ann.  Code,  must  be  dls- 
regarded. 

There  being  no  error  in  the  record,  the 
Judgmoit  will  be  affirmed. 
Affirmed. 

-The  CHIEF  JUSTIOBl  and  GtTNTBIt,  J., 
concur. 

(3^  Colo,  m) 

JACKSOi?  V.  WHTTB  CLOUD  GOLD  MIN. 
&  MILL  CO.  et  al. 
'Supreme  Court  of  Colorado.  April  2,  190a) 
UlNES  AND  MiNEBUA  —  PATEKTS  —  ADVEBSa 

Cunr  —ACTION. 
Rev.  St.  U.  S.  fi  2321  [U.  S.  Comn.  St 
1901,  p.  14251,  in  relation  to  mineral  lands  and 
patents  thereto,  provides  that  proof  of  citizen- 
ship under  the  statute  may  consist,  in  the 
ciiBe  of  a  corporation,  by  the  filing  of  a  certified 
copy  of  the  chartor  or  certificate  of  inoorpora- 
tUm.  Held,  that  where,  in  an  action  on  an 
adverse  by  a  corporation  against  an  applica- 
tion for  a  patent  to  a  mining  claim,  the  com- 
plaint alle^  that  plaintiff  was  a  corporation 
organised  nnder  the  laws  of  the  state,  and  the 
answer  admitted  the  allegation,  it  was  not 
necessary  to  prove  the  citizenship  of  plaintiff's 
stockholders. 

Appeal  from  District  Court,  Boulder  Coun- 
ty; James  C.  Garrlgnes.  Judge. 

Action  by  the  White  Cloud  Gold  Miuing 
&  Mining  Company  and  others  against  P. 
B.  Jackson  on  an  adverse  against  an  appli- 
cation for  a  patent  to  a  mining  claim.  From 
a  judgment  in  favor  of  plaintiffs,  defendant 
appeals.  AfOrmed. 

George  S.  Adams,  for  appellant  J.  T. 
Atwood,  for  appellees. 


MAXWELL,  J.  This  was  an  action  by 
the  White  Cloud  Gold  Mining  &  MUllng  Com- 
pany and  others,  appellees,  as  owners  ot  the 
Clarence  No.  2  lode  mining  claim,  situated 
In  Boulder  county,  in  support  of  an  adverse 
claim  filed  by  them  against  the  application  . 
for  patent  of  the  Octavla,  Clara,  and  Sabe 
Jackson  lode  mining  claims,  owned  by  ap- 
iwllant  Jackson.  At  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  in  favor 
of  plaintiffs,  which  vras  returned  by  the 
Jury  and  Judgment  rendered  thereon  i^ialnat 
defendant,  trom  wlilch  this  appeal.  With 
one  »ception  the  eiTors  assigned,  which 
find  suppcvt  in  the  record,  have  been  ruled 
adversely  to  appellant  In  Jackson  McFall, 
(No.  47G0,  decided  at  this  terfa  of  court)  86 
Fac.  638. 

It  Is  contended  by  appellant  that  the  citl- 
senship  of  the  members  of  plaintiff  corpora- 
tion was  neither  alleged  or  proven.  This  U 
urged  as  an  additional  reason  why  his  mo- 
tion for  a  nonsuit  should  have  been  granted, 
and  plalntUTa  motion  for  a  directed  v^dlct 
should  have  been  denied.  It  Is  alleged  in  the 
complahit  and  admitted  by  the  answer  that 
the  plaintiff  Is  a  corporation,  duly  organized 
and  existing  under  and  by  virtue  of  tbe 
laws  of  the  state  of  Colorado.  Section  2321 
U.  S.  Rev.  St  [U.  S.  Gomp.  St  1901,  p.  1425]. 
provides:  "Proof  of  citizenship  under  this 
chapter  may  consist  *  *  *  in  the  case 
of  a  corporation  organized  under  the  laws 
of  the  United  States  or  any  sale  or  ter- 
ritory thereof,  by  the  filing  ot  a  certified 
copy  of  tbebr  charts  or  certificate  of  Incor- 
poration." In  construing  this  section  In 
Doe  V.  Waterloo  Mining  Co.,  70  Fed.  453,  462. 
17  G.  O.  A.  190,  198,  tbO  Circolt  Court  of 
Appeals  of  the  Ninth  Qrcult  said:  "The 
question  might  arise,  why  would  the  certif- 
icate of  incorporation  establish  tlie  citizen- 
ship of  the  stockholders?  In  considering  the 
question  of  Jurisdiction  In  the  federal  courts. 
It  Is  an  ertabltshed  mle  that;  when  a  corpora- 
tion organized  under  state  laws  Is  a  party, 
It  Is  conclusively  presumed  that  the  stocfc- 
holders  thereof  are  afi  dtlaena  of  tint  state. 
Mnller  t.  Dows,  94  U.  S.  44B,  24  L.  207. 
Congress  was  familiar  with  this  rule,  and 
it  seems  probable  that  It  Intended  to  establish 
a  simlhir  mle  under  the  mineral  land  act  of 
1872.  The  practice  In  the  United  StatesLand 
Office  has  been,  I  think,  universal  not  to  re- 
quire of  a  corporation,  seeking  to  patent 
mining  ground,  proof  of  the  citizenship  of 
Its  stockholders,  other  than  by  the  produc- 
tion of  a  certified  copy  of  articles  of  In- 
corporation. *  *  *  It  would  have  been 
a  great  hardship  on  a  corporation  to  have 
bad  to  prove  that  all  of  Its  stockholders  were 
citizens  of  the  United  States.  The  practice 
In  tbe  land  department  of  the  United  States 
under  this  statute  should  have  great  weight 
In  construing  It  Hahn  v.  U.  S.,  107  U.  S. 
402,  2  Sup.  Gt  402,  27  L.  Ed.  627;  U.  S.  T. 
Moore,  95  U.  S.  700.  ^  L.  Ed.  588;  Brown 
V.  U.  S.,  113  U.  8.  5C8,  5  Sup.  Ct  fik^,  28  L. 
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Ed.  1079.  Considering  the  statute  and  the 
practice  thereunder,  I  think  the  citizenship 
of  tbe  stockholders  of  the  Waterioo  Mining 
Company  was  sufficiently  estobtlahed.  It 
was  not  necessary  to  allege  In  the  answer 
what  was  c<mcluBlvely  presumed  from  the 
facta  alleged.  Hence,  It  was  not  necessary 
to  bave  allied  In  the  answer  that  the  stock- 
holders of  appellee  were  citizens  of  tiie 
United  States."  In  the  case  at  bar,  it  was 
admitted  by  the  answer  that  plaintiff  was 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Colorado.  Under  the 
above  authority  It  was  not  necessary  to  al- 
lege the  citizenship  of  the  stockholders,  such 
fact  being  concluslTely  presumed  from  the 
allegation  of  the  incorporation  of  the  plain- 
tiff. It  being  unnecessary  to  allege  the 
citizenship  of  the  stockholders  of  tbe  corpora- 
tion. It  follows  that  no  proof  of  such  citizen- 
ship was  required  under  the  admissions  of 
the  answer.  The  contention  of  appellant  In 
this  behalf  Is  untenable. 

Upon  the  record  presented,  for  the  reasons 
here  stated,  and  upon  the  views  expressed 
In  Jackson  v.  McFall,  supra,  it  follows  that 
the  judgment  must  he  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  GUMTBR,  J., 
concur. 


(SB  Colo.  960) 

PERKINS  T.  MORGAN. 
(Supreme  Court  of  Colorado.  April  2,  1906L) 

1.  Husband    and    "Wife  —  Liabilities  of 
Wife— Family  Expenses— Servants. 

Under  Mills'  Ann.  St.  Rev.  Supp.  §  3021a, 
declaring  that  the  expenses  of  a  family  are 
chargeable  upon  the  property  of  tioth  husband 
and  wife,  domestic  8er\-anta  employed  in  the 
family  are  a  part  thereof,  and  both  husband 
and  wife  are  liable  for  supplies  osed  in  part 
for  such  servants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Husband  and  Wife,  9  134.] 

2.  Same  — Use  of  Supplies  —  Bueden  of 

PROO)'. 

In  an  action  against  hustiand  and  wife  for 
supplies  furnished  for  use  in  the  family,  the 
burden  of  proving  that  any  part  of  the  sup- 
plies was  used  for  servants  or  laborers  boarding 
elsewhere  than  in  the  household,  so  as  not  to 
be  a  part  of  the  family,  was  on  defendants. 

3.  Limitation  of  Actions— Pleadino. 

In  an  action  against  husband  and  wife 
to  recover  for  supplies  used  in  the  family,  a 
denial  in  the  answer  that  any  of  the  goods  sold 
or  delivered  after  a  date  more  than  six  years 
prior  to  the  commencement  of  the  action  was 
used  in  the  family  was  insufficient  as  a  plea  of 
limitations. 

[Eld.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  SI  683,  684.] 

4.  Same. 

The  defense  of  the  statute  of  limitations 
is  affirmative  and  must  be  specially  pleaded. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitatiou  of  Actions.  §§  67&-6S1.] 

Appeal  from  District  Court,  Weed  County; 
Christian  A  Bennett,  Judge. 
Action  by  J.  8.  Morgan  against  H.  J.  Per- 


kins and  another.  From  a  Judgment  for 
plaintiff,  defendant  Mary  M.  Perkins  appeals 
Affirmed. 

Herbert  M.  Munroe,  for  api  ant,  Qarrlf 
gnes  &  Smith,  for  appellee. 

MAXWELL,  J.  Action  against  H.  J.  and 
Mary  M.  Perkins  for  balance  due  upon  an 
account  for  goods,  wares,  and  merchandise 
sold  and  delivered  by  plaintiff  to  defendant 
H.  J.  Perkins,  at  his  request,  on  and  between 
January  29,  1891,  and  November  20,  1893. 
The  answer  of  defendant  Mary  M.  Perkins, 
and  plaintiff's  reply  thereto,  presented  this 
question:  Wbat  portion  of  the  goods  sold 
and  delivered  were  for  expenses  of  the  fami- 
ly?  The  defendant  H.  J.  did  not  answer. 

This  allegation  of  the  amended  complaint 
was  admitted:  "That  the  defendants  H.  J. 
and  Mary  M.  Perkins  are  and  were  husband 
and  wife,  living  together  as  such  during  the 
running  of  said  account,  and  together  with 
their  children  and  servants  constituted  a 
family,  and  that  said  Indebtedness  was  con- 
tracted by  the  said  husband,  H.  J.  Perkins, 
for  the  expense  of  said  family,  whereby, 
by  force  of  the  statute  In  said  case  made  and 
provided,  the  same  became  chargeable  upon 
the  property  of  both  husband  and  wife,  or 
either  of  them."  The  etatute  Invoked  by 
plaintiff  Is :  "The  expenses  of  the  family  and 
the  education  of  the  children  are  cba^eable 
upon  the  property  of  both  husband  and  wife, 
or  either  of  them,  and  In  relation  thereto  they 
may  be  sued  Jointly  or  separately."  3  SIlll^ 
Ann.  St.  Rev.  Supp.  i  3021a.  In  construing 
this  statute  in  Gllman  v.  Matthews  (Colo. 
App.)  77  Pac.  3G6,  it  Is  said:  "What  should 
be  Included  in  the  term  'family  expenses' 
must  be  determined  by  the  facts  and  circum- 
stances of  each  case,  subject  to  the  limita- 
tion that  the  article  or  articles  most  bave 
been  purchased  for  and  used  In  or  by  the 
family,  or  some  member  thereof."  In  Kelly 
V.  Canon,  6  Colo.  App.  465,  41  Pac.  833,  It  Is 
said:  "The  wife,  nnder  the  statute,  could 
only  be  held  for  the  original  consideration 
on  proof  that  the  goods  were  furnished  for 
the  family."  And  in  Straight  v.  McKay,  15 
Colo.  App.  60,  60  Pac.  1106:  "A  right  of 
action  Is  given  against  her  [the  wife]  for 
debts  which  she  may  hare  no  hand  In  creat- 
ing, but  those  debts  must  be  clearly  within 
the  purview  of  the  statute.  EHther  husband 
or  wife  may  Incur  Indebtedness  for  the  fami- 
ly expenses,  and  for  such  Indebtedness  tither 
or  both  will  be  liable.  But,  outtide  of  tbe 
expenses  of  the  family  and  the  education  of 
the  children,  neither  can  Impose  an  obligation 
upon  the  other.  Food  and  clothing  are  fami- 
ly upenses,  and  so  are  luxuries  purdiased 
for  the  use  of  the  family.  Such  erp eases  are 
not  confined  to  necessaries,  but  to  be  family 
expenses  they  must  be  for  things  rectired  by 
the  family,  or  some  member  of  the  family." 

In  the  case  at  bar  the  court  Instructed  the 
Jury :  "The  court  inatructs  the  Jury  In  this 
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case  that  the  family  incloded  the  parents, 

diUdren,  domefltfcB,  and  servants,  If  any,  who 
formed  the  household  of  said  H.  J.  Perkins ; 
and  all  of  aald  goods  as  were  got  and  used  In 
■aid  hoTWeboId  for  the  members  thereof,  were 
for  the  expmw  of  the  family,  and  are  charge- 
able alike  against  the  property  of  botb  hus- 
band and  wife."  The  giving  of  this  Instruc- 
tion Is  assigned  aa  mor.  Appellant  Is  In- 
Biatent  that  the  word  "family,"  as  used  in 
the  statute,  does  not  Include  servants— farm 
laborers  In  thbr  case.  The  authorities  de- 
fine "f&mlly"  thus:  "A  collective  body  of 
posona  who  live  in  one  bouse  under  one  head 
or  manager.  A  household,  Including  parents, 
children,  and  servants."  Webster.  "A  col- 
lection of  persons  forming  a  domestic  bouse- 
boKU  Including  parents,  children,  servants." 
Standard.  "Father,  mother  and  children ; 
all  the  Individuals  who  live  under  the  author- 
ity of  another,  including  the  servants  of  the 
temily."  Bonvler.  "A  collectlTe  body  of 
persons  who  form  one  household,  undw  one 
head  and  one  domestic  government.  Including 
parents,  children,  and  servanta."  12  A.  &  E. 
Bncy.  S  SGG.  Under  a  statute  of  Alabama, 
subjecting  the  statutory  separate  estate  of 
the  wife  to  payment  "for  articles  of  comfort 
and  support  of  the  liousebold,"  In  Pippin  v. 
Jones,  62  Ala.  181,  166.  It  Is  said:  "Some 
articles  In  the  account  seem  to  have  been 
purchased  for  servants  in  the  family.  These, 
It  Is  insisted,  are  not  properly  chargeable  to 
the  wife's  statutory  estate.  Servants  nec- 
easarlly  employed  and  residing  In  the  family 
•  *  ♦  are  part  of  the  'household'  within 
the  meaning  of  the  statute.  Necessaries 
supplied  them  can  be  charged  on  the  wife's 
estate."  Under  the  above  authorities,  ser- 
vants and  domestics,  who,  with  the  parents 
and  children,  form  one  household,  must  be 
held  to  be  a  part  of  the  "family,"  within  the 
meaning  of  that  term  as  used  In  the  statute 
under  consideration.  If  any  of  the  servants 
or  farm  laborers  were  not  a  part  of  tiie  house- 
hold, or  were  lodged  and  boarded  elsewhere 
than  In  the  family  or  household  of  appellant, 
and  any  portion  of  the  goods  Included  In  the 
account  sued  on,  was  used  by  or  for  such  serv- 
anta or  farm  laborers,  it  was  Incumbent  upon 
appellant  to  show  those  facts  by  competent 
evidence,  to  escape  the  liability  Imposed  by 
the  statute.  There  is  no  such  evidence  In  the 
record.  We  do  not  hold  that  farm  laborers, 
fflnployed  by  the  husband,  for  the  purpose 
of  conducting  his  business  as  a  farmer,  lodged 
and  boarded  by  him  In  quarters  separate  and 
apart  from  the  family  and  household,  are  a 
part  of  the  family,  and  that  the  expenses  of 
maintaining  and  boarding  such  servants  and 
laborers,  are  "family  expenses"  within  the 
meaning  of  the  statute.  Such  a  state  of  facts 
18  Dot  in  the  case.  There  was  no  error  In  the 
instruction  given  by  the  court. 

At  the  request  of  appellant,  the  court  in- 
atmcted  the  jury  that  the  burden  of  proof 
rested  upon  plaintiff  to  establish      a  pre- 
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ponderance  of  ttie  evidence  Uiat  the  goods 
were  used  in  the  family  of  defendant  H.  J. 
Perkins.  The  evidence  of  plidntlff  was  to 
the  effect  that  all  of  the  goods  were  such  as 
enter  Into  the  ordinary  family  store  account ; 
that  tbey  were  ordered  by  and  delivered  to 
the  defendant  personally,  about  two-thirds 
being  purchased  by  the  wife ;  that  the  goods 
were  delivered  from  the  store  of  plaintiff  and 
pat  Into  a  spring  wagon,  driven  by  one  or  the 
other  of  defendants,  and  by  them  taken  hom& 
No  evidence  was  offered  upon  behalf  of  appel- 
lant to  prove  that  any  part  of  thi  goods  was 
not  used  in  the  family  of  appellant,  or  that 
any  portion  was  used  elsewhere  than  In  the 
family  or  household  of  appellant  The  un- 
contradicted evidence  of  plaintiff  was  suffi- 
cient to  support  the  verdict  rendered. 

Appellant  requested  an  Instruction  to  the 
effect  that  the  statute  of  limitations  had  run 
against  the  entire  account  This  the  court 
refused,  and  error  is  assigned  on  such  refusal. 
The  last  Item  of  the  account  was  of  date 
November  20,  1893.  This  suit  was  com- 
menced November  11,  1800.  Appellant  con- 
tends that  the  plea  of  the  statute  of  limita- 
tions was  interposed  by  the  fourth  defuse, 
which  is:  "For  a  fourth  defense,  said  de- 
fendant denies  that  any  of  that  portion  of 
said  goods,  wares,  and  merchandise  which 
was  sold  or  delivered  to  the  defendants,  or 
either  of  them,  after  the  0th  day  of  Novem- 
ber, 1893,  was  used  In  said  family,  or  was  a 
•family  expense  of  said  family."  The  answer 
does  not  deny  the  correctness  of  the  account 
and  therefore  admits  that  the  last  Item  of 
the  account  was  procured  by  the  husband 
November  20,  1893,  as  alleged  in  the  com- 
plaint As  we  read  It,  this  defense  did  not 
interpose  the  statute  of  limitations  to  the 
cause  of  action  alleged  in  the  complaint.  It 
in  effect  denied  the  liability  of  the  defendant 
wife  for  any  portion  of  the  goods  sold  after 
November  0,  1803,  for  the  reason  that  the 
same  were  not  used  In  the  family  and  were 
not  a  "family  expense."  This  defense  In  no 
wise  informed  the  plaintiff  or  the  trial  court 
that  the  statute  of  llmltetlons  would  be  re- 
lied on  as  a  defense.  The  defense  of  the 
statute  of  llmltatlonH  Is  affirmative  and  must 
be  specially  pleaded.  Adams  v.  Tucker,  6 
Colo.  App.  303,  40  Pac.  783;  Cnenln  v.  Hal- 
bouer,  32  Golo.  61,  66,  74  Pac.  885;  Blakely 
T.  Ft  Lyon  Canal  Co.,  31  Colo.  224,  24S,  78 
Pac.  249.  There  was  no  error  In  refusing  the 
requested  Instmctionr,  because  the  answer  did 
not  present  the  question  or  Issue  to  which 
the  InBtructlon  was  addressed. 

All  Issues  presented  txy  the  pleadings  were 
submitted  to  the  Jury  under  correct  instruc- 
tions as  to  the  law,  and  resolved  In  favor  of 
plaintiff.  The  Judgment  will  be  affirmed. 

Affirmed. 

The  OHI&F  JU8T10B  and  QUNTEB,  3^ 
concur. 
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ADAMS  «t  a).  T.  CLARE. 
(Supreme  Court  of  Colorado.  April  2,  1006.) 

1.  ATTAomiENT— Actions— Contract  Liabti.- 

ITT— BaNK»— LlABILlTT  OF  STOCKnOLDEBS. 

1  Mills*  Ann.  St.  {  533,  provides  that 
■hareholders  in  banks  shall  be  individuall;  re- 
BDonsible  for  debts,  contracts  and  engagementB 
tnereof  in  an  amount  double  the  par  value  of 
the  stock  respectively  owned  by  them.  Held, 
that  an  action  to  enforce  such  liability  was  an 
action  on  contract.  In  which  plaintiff  waa  en- 
titled to  SDe.  out  an  attachment. 

2.  Barks  and  Banking  —  Insolvbhot  — 
Stockholders— Statutort  LiABiLiTr— Eh- 

FORCEMENT— FOBM  OP  ACTIOS. 

The  proper  procedure  to  enforce  the  Ha- 
bility  of  stockholders  in  an  insolvent  bank  for 
debts  of  the  corporation  imposed  by  1  Mills' 
Ann.  St.  g  553,  is  by  suit  in  equity  by  a  cred- 
itor or  creditors  for  the  benefit  of  all  the  cred- 
itors and  against  all  the  stockholders. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Banks  and  Banking,  S  71-1 

8.  Attachment— Equitable  Peoceedtnob. 

Under  Mills'  Ann.  Code,  S  ^0,  permitting 
defendant  to  plead  legal  and  equitable  defenses, 
and  section  70  authorizing  the  granting  of 
equitable  relief  in  all  cases,  an  attachment  may 
issue  as  authorized  in  an  action  on  contract 
express  or  implied  to  recover  a  definite  sum  of 
money,  notwithstanding  the  proceeding  la  eq- 
uitable in  its  nature. 

[Ed.  Note. — For  cases  In  point,  aee  vol.  6, 
Cent.  Dig.  Attachment,  |S  38,  39.] 

4.  Banks  and  Baneino  — Insolvbrct  — 
Stockholoebs'  Liabilitt  —  Fledqes  — 
Tbansfeb— Failube  to  Repobt. 

1  Mills'  Ann.  St  S  ^05.  provides  that  no 
person  holding  stock  In  any  corporation  as  col-' 
lateral  security  shall  be  personally  subject  to 
any  liability  as  a  stockholder  of  snch  corpora- 
tion, but  the  person  pledging  the  stock  shall 
be  considered  as  holding  the  same.  Beld,  that 
where  certain  stock  of  an  Insolvent  bank  stood 
in  the  name  of  another  bank  as  owner,  and 
tiiere  was  nothing  on  the  stockbooks  to  show 
that  the  stock  was  held  as  collateral  security  or 
otherwise  than  as  the  absolute  owner,  the  bank 
holding  such  stock  could  not  escape  double  lia- 
bility imposed  by  1  Mills'  Ann.  St.  I  S83,  on 
the  ground  that  It  held  the  stock  as  collateral . 
security. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Banlcs  and  Banking,  {  70.] 

B.  Statutes— Pa  ssA  OB— JouBNAL  Entbies. 

Const,  art.  5,  §  20,  provides  that  the  pre- 
siding officer  of  each  house  of  the  Legislature 
shall  in  tit;  presence  of  the  house  over  which  he 
presides,  sign  all  bills,  and  joint  resolutions 
passed  by  the  general  assembly  after  their  title 
shall  have  been  publicly  read,  immediately  be- 
fore signing,  and  the  fact  of  signing  shall  be 
entered  on  the  record.  Held,  that  the  mere  fact 
that  a  bill  or  joint  resolution  was  signed  by 
the  presiding  officer  of  the  House  or  Senate, 
is  the  only  matter  which  is  required  to  be  made 
a  matter  of  journal  record  and  that  the  journal 
need  not  show  that  the  bill  was  signed  in  the 
presence  of  the  House  and  Senate  immediately 
after  its  title  had  been  publicly  read. 
6.  Same— Pbesumptions. 

Where  the  Senate  Journal  was  silent,  as 
to  whether  the  title  of  a  bill  was  publicly  read 
immediately  before  it  was  signed  in  the  pres- 
ence of  the  Senate  by  the  Lieutenant  Governor, 
as  required  by  Const,  art.  5,  §  20,  it  would  be 
presumed  that  snch  constitutional  requirement 
was  complied  with, 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  |  382.] 


7.  Pleadino— Defbot  of  Pabties— Waives  fs 

Pleading  Oveb. 

Where  defendants'  demurrer  to  a  complaint 
on  the  ground  of  defect  of  parties,  waa  over- 
ruled, whereupon  defendants  answered,  tboy 
thereby  waived  the  right  to  raise  such  ques- 
tion on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
CenL  Dig.  Pleading,  i  1403.] 

8.  Paeties— Sun  by  One  fob  the  Benefit  oi 
Others — Leave  of  Couet. 

Mills*  Ann.  Code,  $  12,  provides  that  when 
the  parties  are  numerons  and  it  la  Impracticable 
to  bring  them  all  before  the  court,  one  or 
more  may  sue  or  defend  for  the  benefit  of  alU 
and  the 'court  may  make  an  order  that  the  ac- 
tion be  so  prosecuted  or  defended.  Held,  that 
the  provision  as  to  leave  of  court  was  direc- 
tory only,  and  that  an  order  denying  a  mo- 
tion to  strike  the  complaint  from  the  files  be- 
cause  no  order  waa  granted  permitting  plain- 
tiff to  sue  on  behalf  of  himself  and  others 
operated  to  permit  the  action  to  be  continued 
in  the  form  it  was  begun. 

9.  PLEADINO— DENIAXi— iNFOBHATIOn  AND  BB- 

LIEP. 

Mills'  Aon.  Code,  %  50,  authorizes  the  de- 
ntal of  any  allegation  not  presumptively  with- 
in the  knowledge  of  the  par^  making  the  denial 
by  an  allegation  that  the  party  has  not  and 
cannot  obtain  sufficient  knowledge  or  informa- 
tion on  which  to  base  a  belief.  Held,  that 
where  defendants  pleaded  that  a  certain  statute 
relied  on  never  was  the  law  of  the  state,  because 
it  waa  never  enacted  and  signed  In  the  manner 
prescribed  by  the  Constitution,  snch  allega- 
tion did  not  raise  matters  which  were  presump- 
tively within  plaintiff's  knowled^  and  hence 
a  denial  of  information,  etc.,  constitnted  a  suffi- 
cient reply  thereto. 

[Ed.  Note. — For  eases  In  point,  see  toL  89i 
Cent.  Dig.  Pleading,  I  24a] 

10.  Saue— AmKUATiVB  Matiib— FAinvBa  TO 
Reply  —  MATTBBa  Adiuttbd  —  Vauditt  ov 

Statutes. 

The  invalidity  of  a  statute  on  the  ground 
that  it  was  not  passed  In  the  manner  required 
by  the  Constitution,  is  not  a  matter  which 
plaintiff  can  admit  by  failing  to  deny  in  a  reply 
the  invalidity  thereof  alleged  In  defendant's  an- 
swer. 

11.  Banks  and  Bankinq  —  Stookholdebs— 
Statutobt  Liabilitt  —  Bvidenob  —  Stock 
Ledgeb. 

In.  an  action  against  alleged  stockholdeis 
of  an  insolvent  bank  to  recover  their  statutory 
liability,  tbe  bank's  stock  ledger  identified  and 
supported  by  the  evidence  of  the  ez-casbier  of 
the  bank,  waa  competent  and  sufficient  to  prove 
that  defendants  appearing  by  the  book  to  be 
stockholders,  were  such  in  fact. 

12.  Same- Extent  or  Liability— Intebest. 
Under  1  ^lills'  Ann.  St  $  533,  providing 

that  stockholders  in  banks  shall  be  individually 
responsible  for  debts  in  double  the  amount  of 
the  par  value  of  the  stock  owned  by  them,  the 
maximum  liability  to  which  such  stockholders 
are  liable  to  creditors,  is  double  the  amount 
of  the  par  value  of  their  stock  without  interest 

En  Bona  Appeal  from  District  Oonrt,' 
Mesa  County;  Thoron  Steveiu,  Judges 

Action  by  D.  T.  Clark,  on  behalf  ot  talm- 
seie  and  all  otber  credlton  of  tba  Golwado 
State  Bank,  sindlarly  sltnated,  against  Alva 
Adams  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Modified. 

C.  F.  Caswell,  S.  G.  McMuIlln,  Gny  V. 
Sternberg,  S.  N.  Wheeler,  S.  M.  Logan,  and 
S.  D.  Walling,  for  appellants.  J.  S.  Cama- 
ban  and  Tolles  &  Cobbey,  for  appellee 
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MAXWEIX,  J.  This  ts  an  equitable  ac- 
tion brought  by  D.  T.  Clark  on  behalf  of 
himself  and  all  other  creditors  of  the  Colora- 
do State  Bank  of  Grand  Junction,  similarly 
situated,  against  ap[>ellants  as  stockholders 
of  said  bank,  to  enforce  the  statutory  liabili- 
ty Imposed  by  1  Mills*  Ann.  St  S  533;  Laws 
1885,  p.  2G4.  S  1.  "Shareholders  In  banks, 
savings  banks,  trust,  deposit,  and  security  as- 
sociations shall  be  held  individually  respon- 
sible for  debts,  contracts  and  engagements  of 
said  associations,  In  double  the  amount  of 
the  par  value  of  the  stock  owned  by  them 
respectively."  The  Insolvent  bank  was  in- 
corporated under  the  laws  of  Colorado 
October  1,  1897,  and  Immediately  thereafter 
opened  for  business  as  a  banking  corporation 
and  continued  in  such  business  until  on  or 
about  January  4,  1902,  at  which  time  It  made 
an  assignment  of  all  Its  assets  to  W.  T. 
Dowrey,  who  subsequentiy  resigned  as  as- 
signee, and  was  succeeded  by  W.  C.  McCurdy, 
who  was  acting  as  assignee  at  the  time  of 
the  conunencement  of  this  suit  The  case 
was  tried  to  the  court,  and  judgment  ren- 
dered against  appellants  for  double  the 
amotmt  of  the  par  value  of  stock  owned  by 
each  respectively,  and  Interest  thereon. 

The  original  complaint,  filed  July  26,  1902, 
alleged  in  substance,  that  plaintiff  Clark  was 
a  creditor  of  the  insolvent  bank;  that  he 
brings  this  action  in  behalf  of  himself  and 
all  other  creditors  of  the  bank  similarly 
situated;  the  incorporation  of  the  bank;  that 
the  bank  having  become  Insolvent  made  an 
assignment  to  Dowrey;  the  resignation  of 
Dowrey  and  the  succession  of  McCurdy  In 
the  assigneeship;  that  plaintiff  had  filed  his 
claim  with  the  assignee  which  had  been  duly 
allowed,  and  that  about  25  per  cent,  thereof 
had  been  paid;  that  the  indebtedness  from 
the  bank  arose  by  virtue  of  deposits  In  the 
bank  made  by  plalntlCt  at  the  time  defend- 
ants were  stockholders  thereof;  that  the 
amount  of  his  deposits  remaining  In  the  bank 
at  the  date  of  Its  failure  was  $10.50;  the 
statute  under  which  the  liability  of  defendants 
accrued,  a  list  of  the  stockholders  and  the 
number  of  shares  held  by  each;  that  the  capi- 
tal stodt  of  the  bank  was  $30,000,  divided  In- 
to 300  shares  of  the  par  value  of  $100  each; 
that  the  aggregate  liabilities  of  the  bank 
were  about  $225,000;  that  the  defendants  are 
all  the  stockholdera  The  list  of  stockholders 
set  forth  In  the  complaint  and  the  holdings 
thereof,  totaled  300  shares.  Subsequently 
the  complaint  was  amended  by  Interlinea- 
tion, by  Inserting  the  words  and  figures 
"$1,W8.66"  in  lieu  of  "$19.50."  August  9, 
1W2^  a  suiH^l^tnental  complaint  was  filed, 
in  and  by  which  other  creditors  of  the  bank, 
holding  claims  to  the  amount  of  about 
$25,000,  were  brought  In  and  made  parties 
plaintiff.  August  15,  1902,  the  following  af- 
fidavit in  attachment  was  filed:  '"Thomas 
D.  Cobbey,  of  said  county,  being  duly  sworn, 
doth  depofe  and  say  that  be  is  one  of  the 
attorneys  for  plaintiffs,  and  that  the  Bank 


of  Commerce  of  Salt  Lake  City,  against 
whom  the  said  plaintiffs  are  about  t9  sue 
out  an  attachment  are  indebted  to  them  In  a 
sum  not  exceeding  five  thousand  ($5,00ao0) 
dollars,  and  is  upon  a  contractual  obligation, 
the  said  Bank  of  Commerce  being  the  owner 
of  two  thousand  five  hundred  dollar  s  worthy 
face  value,  of  the  capital  stock  of  the  Colora- 
do State  Bank  of  Grand  Junction,  said  bank 
having  failed  and  gone  Into  the  hands  of 
an  assignee  about  the  6th  day  of  January, 
'190&  That  the  liability  of  said  Bank  of 
Commerce  is  five  thousand  dollars,  as  pro- 
vided by  the  statutes  of  Colorado  (Laws 
1885,  p.  2m).  And  affiant  further  alleges  that 
the  defendant  is  a  corporation  whose  chief 
office  or  place  of  business  Is  out  of  the  state." 
A  writ  of  attachment  was  thereupon  issued, 
against  the  property  of  the  Bank  of  Com- 
merce of  the  city  of  Salt  Lake,  appellant,  a 
garnishee  stmimons  served  on  the  First 
National  Bank,  of  Denver,  which  answered 
that  It  was  Indebted  to  the  Bank  of  Com- 
merce In  the  sum  of  $6,000. 

The  appellant  Bank  of  Commerce  moved 
to  quash'  the  writ  of  attachment  upon  six 
grounds,  which  may  be  summarized  as  fol- 
lows: (1)  Thattheactlonisnotupon  a  contract 
express  or  implied.  (2)  That  the  action,  If 
any  exists,  is  in  equity  and  not  at  law.  It 
becomes  necessary,  therefore,  to  determine 
the  nature  and  character  of  the  superadded 
statutory  liability,  of  stockholders  Imposed  by 
virtue  of  the  statute  above  quoted. 

The  authorities  are  not  in  accord  upon 
this  proposition.  The  greater  weight,  how- 
ever, hold  that  every  person  who  becomes  a 
stockholder  in  a  corporation,  designated  In 
the  statute  under  consideration,  becomes  such 
stockholder  subject  to  the  terms  of  the  stat- 
ute, which  Is  a  part  of  the  charter  of  the 
corporation;  that  be  thereby  contracts  with 
reference  thereto,  and  with  the  creditors  ot 
the  corporation,  that  he  will  be  liable  for  its 
debts  to  the  limit  fixed  by  the  statute.  This 
liability,  unlike  the  liability  Imposed  by  the 
statute  upon  directors  or  officers  of  a  corpo- 
ration for  Its  debts,  because  of  their  fraud 
or  negligence  In  the  managment  of  the  af- 
fairs of  the  corporation,  is  not  penal  In  Its 
nature,  to  be  regarded  as  a  purely  statutory 
liability.  It  Is  a  liability  voluntarily  assumed 
by  the  act  of  becoming  a  stockholder,  and 
an  obligation  thus  assumed  is  purely  con- 
tractual, contains  all  the  elements  of  a  con- 
tract, and  is  to  be  enforced  as  such.  In  Hill 
V.  Graham,  11  Colo.  App.  536,  544,  53  Pae. 
lOGO,  1062,  In  discussing  the  liability  of 
National  Bank  stockholders  it  Is  said:  "We 
may  therefore  take  it  as  thoroughly  well 
established  that  this  stock  liability  Is  one 
of  contract;  that  It  has  its  Inception  at  the 
time  the  insolvent  corporation  contracts  the 
debts;  that  an  assessment  may  be  levied  or 
an  action  may  be  brought  and  payment 
coerced  out  of  the  fund  resulting  from  the 
levy  or  In  the  suit  to  enforce  the  stock 
liability.  There  is  no  apparent^lfferenc^  ia 
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tbe  two  cases."  A  few  of  the  authorities 
supporting  this  position  are  cited.  Rlclunond 
T.  Irons.  12L  n.  S.  27,  7  Sup.  Ct  788,  30  L. 
Ed.  864;  Coming  v.  McGuUougb,  1  N.  T.  47, 
4&  Am.  Dec,  287;  Norrls  t.  Wrenscball,  34 
Md.  402;  Brown  t.  Hitchcock,  38  Ohio  St 
667;  Hawthorne  t.  Calef,  2  Wall.  (U.  S.)  10. 
17  Ij.  Ed.  770.  Having  arrived  at  the  conclu- 
sion, that  the  Btockbold««  liability  sought 
to  be  enforced  In  this  action  is  upon  contract, 
It  follow  that  tbe  first  ground  of  the  motim 
to  quash  the  writ  of  attachment  la  not  well 
taken.  It  Is  setUed  In  this  Jurisdiction,  by 
Zang  T.  Wyant,  25  Colo.  551,  56  Pac.  565,  71 
Am.  St  Bep.  145,  tbat  the  proper  procedure 
to  enforce  the  liability  of  stockbold^  in  an 
Insolvoit  bank,  for  debts  of  the  corporation 
under  the  statute  here  under  consideration, 
is  a  suit  In  equi^  by  a  creditor  or  cred- 
itors for  the  benefit  of  all  the  creditors  and 
'  against  all  the  stocddwlders. 

In  support  of  the  second  ground  of  the 
motion  to  quash  the  writ  of  attacluuent  the 
argument  of  counsel  for  ai^ellant  is,  that 
although  section  1,  Mills'  Ann.  Code,  abol- 
ished the  distinction  between  legal^and  equi- 
table actions,  and  substituted  therefor  the 
one  action  by  complaint,  nevertheless  the 
distinctions,  rules,  and  principles  ai^Ucable 
to  legal  rights  and  remedies  and  equitable 
rights  and  remedies,  as  theretofore  distin- 
guished, are  unaffected  by  such  abolishment 
of  forms,  and  therefore,  attachment,  being  a 
purely  legal  remedy  caimot  be  invoked  In  an 
equitable  proceeding.  With  this  contention 
we  do  not  agree.  Under  our  Code,  the  same 
court  possesses  both  law  and  equi^  jurisdic- 
tion, and  hence  Is  compet«it  to  take  cogni- 
sance alike  of  legal  and  equitable  rights,  and 
to  administer  legal  remedies,  or  grant  equit- 
able relief,  or  do  both,  as  tbe  nature  of  tbe 
case  may  require,  and  as  may  be  permitted 
by  the  Code.  T^ls  is  manifest  from  section 
59,  which  permits  tbe  defendant  to  plead 
legal  and  equitable  defenses,  and  section  70. 
wliicb  provides  tliat  in  all  cases  equitable 
relief  may  be  granted.  While  it  is  true,  that 
the  proceeding  by  attachment  is  not  the  prop- 
er remedy  for  the  ascertainment  and  deter- 
mination of  a  purely  equitable  right,  never- 
tbeiess,  it  does  not  necessarily  follow,  that  in 
a  proceeding  In  its  nature  equitable,  for  the 
recovery  of  a  definite  sum  of  money  upon  a 
contract,  an  attachment  will  not  lie.  To  so 
hold  would  be  to  limit  the  right  to  the  writ 
of  attachment  to  one  form  of  action.  There 
Is  no  such  limitation  in  the  Code,  which 
provides  iu  general  terms,  that  an  attachment 
may  issue  "in  an  action  on  contract  express 
or  Implied,"  so  that  it  would  seem  to  follow 
without  question,  that  in  an  action,  whether 
legal  or  equitable,  upon  a  contract,  for  re- 
covery of  a  definite,  fixed  and  certain  amount 
of  money,  the  plaintiff  will  be  entitled  to  a 
writ  of  attachment,  in  aid  thereof,  upon 
compliance  with  the  terms  imposed  by  the 
Code  with  reference  to  the  Issuing  of  such 
writ  Otherwise,  the  statutory  right  of  credi- 


tors to  proceed  against  all  the  stot^bolders 
of  an  Insolvent  bank,  vrould  be  limited  to  tbe 
resident  stockholders,  and  those  whose  prop- 
erty and  person  were  within  the  Jurisdiction 
of  the  court  of  tbe  domicile  of  the  oorpwa- 
tlon.  who  would  be  required  to  respond  to 
their  liability  to  the  utmost  farthing,  while 
the  nonresident  stockholders,  although  own- 
ing property  within  the  Jurisdiction  of  the 
court  having  enjoyed  all  the  benefits  arising 
from  the  relation  of  stockholder,  would  es- 
cape the  liability  Imposed  by  the  statute. 
The  following  casra  with  Code  provisions 
similar  to  those  of  this  state,  have  sustained 
the  right  to  a  writ  or  attachment  In  proceed* 
lugs  to  enforce  tbe  statutory!  liability  of 
stockholders.  Kenned^  v.  Gal.  Savings  Bank. 
97  Cal.  83,  31  Fa&  8^6,  33  Am.  St  163; 
Harper  v.  Carroll,  66  Minn.  487,  69  N.  W. 
610,  1060 ;  Hanson  v.  Davison,  78  Bfhm.  464, 
76  K.  W.  254.  The  apellant  Bank  of  Com- 
merce, d^mded  upon  the  ground  Inter  alia 
thot  It  held  Its  stock  as  collateral  security 
and  therefore  was  not  liable  as  a  stodctaolda. 

It  Is  uncontradicted,  that  a  certificate  for 
25  shares  of  the  capital  stodc  of  tbe  Insolvent 
bank  was  Issued  and  delivered  to  appellant 
at  Its  request  In  the  name,  "Bank  of  Com- 
merce, Salt  Lake  City";  that  It  receipted 
for  such  certificate  In  that  name;  tbat  Its 
name,  as  above,  apiiears  on  the  stodE  tedgw 
of  the  Insolvent  bank  as  tbe  owner  of  such 
stock;  that  It  voted  by  proxy  at  one  or  more 
meetings  of  the  stockholders  of  tbe  bank; 
that  there  Is  nothing  upon  the  face  of  the 
certificate  or  the  books  of  the  bank  in  any- 
wise quall^i^  this  ownership  of  the  stock, 
or  Indicating  that  It  held  the  same  as  col- 
lateral secnrlty.  (Thus  the  question  Is  square- 
ly presented,  may  a  person  hold  stock  In  a 
corporation  under  the  laws  of  this  state,  as 
collateral  security,  with  nothing  upon  the 
face  of  the  certificate  or  the  books  of  the 
corporation  to  Indicate  that  he  holds  It  In 
such  capacity  or  character,  and  escape  the 
lliiblllty  of  a  stockholder?  The  statute  In- 
volved 18  1  Mills'  Ann.  St  I  495.  "No  person 
holding  stock  In  any  corporation  as  executor, 
administrator,  conservator,  guardian  or  true- 
tee,  and  no  person  holding  sucb  stock  as  col- 
lateral security,  shall  be  personally  subject 
to  any  liability  as  stockholders  of  such  cor- 
poratioa,  but  tbe  person  pledging  sucb  stock 
shall  be  considered  as  holding  the  same,  and 
funds  in  the  hands  of  such  executor,  admin- 
istrator, conservator,  guardian  or  trustee, 
shall  be  liable  In  like  manner,  and  to  the 
same  extent  as  the  testator  or  intestate,  or 
the  ward  or  person  Interested  In  sucb  trust 
funds,  n'ODld  have  been  if  he  had  been  living 
and  had  been  competent  to  act  and  held  the 
stock  iu  his  own  name."  The  general  rule 
as  to  tbe  liability  of  a  pledgee  of  corporate 
stock  is  thus  stated  by  Cook  in  bis  work 
on  Stock  and  Stockholders,  vol.  1,  S  247:  "A 
pledgee  of  stock,  that  is,  one  to  whom  the 
stock  has  been  transferred  in  pledge  or  as 
collateral  security,  and  who  has  bad  tbeistock 
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transferred  Into  his  own  name  on  the  books 
of  the  company,  is  liable  to  the  creditors  of 
the  corporation  as  though  he  were  the  ab- 
solute owner  of  the  stock.  This  rule  has 
frequently  beeu  enforced  In  the  case  of  the 
pledge  of  shares  of  stock  In  a  national  bank. 
If,  however,  the  stock  has  been  entered  on 
the  corporate  books  not  In  the  name  of  the 
pledgee  but  In  the  name  of  a  "dummy"  the 
pledgee  Is  not  liable  thereon.  The  statute 
frequently  relieves  the  pledgee."  And,  In 
Clark  &  Marshall  on  Corporations,  vol,  3, 
page  2548:  "In  the  absence  of  statutory  pro- 
vision to  the  contrary,  a  person  who  appears 
on  the  books  of  a  corporation  as  a  stock- 
holder Is  liable  as  such  to  creditors,  although 
the  stock  may  have  been  transferred  to  him 
merely  as  collateral  security."  And,  In  2 
Morawetz  on  Private  Corporations,  §  852 : 
"It  has  accordingly  been  held,  that  the  credi- 
tors of  a  corporation  are  entitled  to  hold 
every  legal  owner  of  shares  liable  as  a  share- 
holder, without  regard  to  equities  existing 
between  him  and  third  persons,  and  may  en- 
force not  only  the  liability  of  such  sharehold- 
er to  contribute  the  portion  of  the  capital 
subscribed  by  bim  to  the  company,  but  also 
any  further  liability  to  creditors  imposed  by 
statute.  This  rule  has  been  enforced  against 
tmstees  holding  shares  for  the  benefit  of 
others,  and  against  persons  to  whom  shares 
have  been  transferred  as  collateral  security 
for  a  claim  against  the  prior  holder."  The 
authors  above  quoted  cite  numerous  author- 
ities in  support  of  the  principles  announced 
to  which  reference  is  made,  without  citation 
here. 

The  argument  of  counsel  for  appellant  is 
based  upon  statements  made  by  tiie  authors 
above  quoted,  to  the  following  efCect:  "A 
statute  frequently  relieves  the  pledgee." 
Cook,  !  247.  "Statutes  have  been  passed  in 
some  of  the  states  making  the  equitable 
owner  of  shares  liable  In  place  of  the  legal 
holders."  Morawetz,  S  854.  "In  some  Jurls- 
dictionR  It  is  expressly  provided  by  statute 
that  persons  holding  stock  merely  as  col- 
lateral security  shall  not  be  liable  as  stock- 
holders, but  that  the  pledgor  shall  be  liable, 
and  under  such  a  provision  It  has  been  held 
that  a  person  who  has  taken  a  transfer  of 
stock,  absolute  on  Its  face,  may  escape  lia- 
bility to  creditors  by  showing  that  the  ti'ans- 
fer  was  In  fact  as  collateral  security  merely." 
3  Clark  &  Marshall,  Private  Corporations,  p. 
2550.  The  authorities  cited  by  the  above 
authors  In  support  of  the  doctrine  announced 
in  the  last  quotations,  are  those  relied  upon 
by  counsel  for  appellant,  and  are  decisions 
In  cases  arising  under  the  statutes  of  New 
York,  Maryland,  and  Missouri.  The  statutes 
of  Missouri,  Maryland,  and  New  York  are 
substantially  the  same  as  the  statute  of  Colo- 
rado. 1  Mills'  Ann.  St,  §  495,  supra.  Coun- 
sel concede  that  the  general  rule  is  as  stated 
by  the  above  authors,  but  contend  that  the 
general  rule  and  the  authorities  cited  In  sup- 
port thereof,  are  inapplicable  to  a  case  aris- 


ing under  the  Colorado  statute,  and  that  the 
only  adthorlties  which  are  applicable  to  the 
case  under  consideration,  are  those  arising 
under  similar  statutes,  to  wit,  the  statutes  of 
New  York,  Missouri,  and  Maryland. 

Counsel  for  appellant  thus  state  their  posi- 
tion In  their  printed  brief,  after  "quoting  the 
exception  to  the  general  rule  as  stated  by 
Clark  &  Marshal  In  the  last  above  quotation 
from  that  author:  "This  draws  the  distinc- 
tion, and  shows  that  where  statutes  exempt 
the  holder  of  stock  as  collateral  security 
from  liability,  he  may  show  that  he  does 
hold  It  as  collateral  security,  and  when  he 
has  shown  that  he  so  holds  it,  he  presents 
a  complete  defense  to  an  action  Instituted  by 
a  creditor  against  him  to  recover  upon  the 
basis  of  his  being  a  stockholder.  The  doc- 
trine has  been  announced  In  Maryland,  the 
doctrine  has  been  anounced  in  New  York,  the 
doctrine  has  been  announced  in  Missouri. 
The  statutes  in  these  states  are  to  all  Intents 
and  purposes  Identical  with  the  statute  now 
under  consideration.  The  Supreme  Court  of 
the  United  States  has  construed  the  statute 
of  Missouri  to  mean  what  it  says,  and  to  be 
effectual  to  exempt  from  liability  an  Individ- 
ual who  owns  stock  as  collateral.  Colorado 
has  a  statute  which  is  now  before  the  court 
for  consideration  and  construction,  and  It  Is 
not  unreasonable  for  us  to  expect  that  this 
court  will  give  to  that  statute  the  same  con- 
struction which  has  been  given  to  statutes  of 
the  same  import  In  Maryland,  New  York  and 
Missouri  by  the  courts  of  those  states,  and 
by  the  Supreme  Court  of  the  United  States." 
An  examination  of  the  authorities  cited  by 
the  authors  In  support  of  the  exception,  and 
by  counsel  in  support  of  their  argument, 
leads  us  to  the  conclusion  that  the  cases  cited 
from  the  United  States  Supreme  Court. 
Maryland  and  Missouri  do  not  support  the 
principle  announced.  Burgess  t.  Sellgman, 
107  U.  S.  20.  2  Sup.  Ct  10,  27  L.  Ed.  359, 
upon  which  much  reliance  is  placed,  was  an 
action  by  a  creditor  of  an  insolvent  railroad 
corporation.  Incorporated  under  the  laws  of 
Missouri,  to  enforce  the  statutory  liability 
Imposed  upon  stockholders.  The  pertinent 
facts  found  by  the  court  were:  That  the 
defendants  held  stock  by  direct  Issue  from 
the  corporation  under  a  trust  as  security  for 
money  advanced  to  the  corporation;  that 
the  stock  transfer  book  of  the  corporation 
showed  that  the  stock  was  "held  In  escrow;" 
that  plaintiff  had  actual  notice  and  knowl- 
edge of  the  manner  in  which,  and  the  pur- 
poses for  which,  the  defendants  held  the 
stock;  and  that  plaintiff  had  derived  a  ben- 
efit from  the  transaction  between  the  defend- 
ants and  the  corporation.  Under  the  above 
state  of  facts,  the  court  decided  that  one  who 
"held  In  escrow"  the  stock  of  a  corporation, 
that  fact  appearing  upon  the  books  of  the 
corporation,  such  stock  being  issued  directly 
to  the  stockholder,  in  trust,  to  secure  the 
debt  of  the  corporation,  was  not  a  stockhold- 
er, and  could  not  be  held  as  a  ptockholded  _ 
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under  fhe  Mlssonrl  statoto.  The  facts  clear- 
ly dlatingulsb  this  ease  from  the  case  at  bar. 
tinlon  Savings  Association  t.  Sellgman,  92 
Ma  635,  15  a  W.  630t  1  Am.  St  Itep.  77G 
(oTermllng  Grlswold  t.  Sellgman,  72  Mo.  110 
and  cases  following  It)  was  a  case  growing 
ODt  of  practicaly  the  same  transaction  in- 
Tolved  and  decided  In  Burgess  v.  Sellgman, 
■upra,  and  for  the  reasons  above  stated,  must 
be  held  to  be  entirely  Inapplicable  to  the  case 
under  consideration.  The  Maryland  case  re- 
Ued  on  la  Matthews  t.  Albert,  24  Md.  527. 
It  appears  from  the  opinion,  that  Tlernan, 
who  claimed  exemption  from  the  liability  of 
a  stockholder,  had  loaned  money  to  the  com- 
pany, taking  as  security  for  the  payment  of 
the  loan,  a  certificate  of  stock  of  the  com- 
pany Issued  directly  to  him  by  the  company, 
open  'Which  certificate  an  Indorsement  was 
made  by  the  president  of  the  corporation,  to 
the  effect;  that  It  had  been  Issued  to  Tlernan 
as  collaterat  security  for  the  loan.  Thus,  It 
plainly  appears  from  this  statement  of  facta, 
that  Tlernan  was  a  creditor  of  the  corpora- 
tion on  account  of  money  loaned  to  It,  and 
tiiat  he  held  the  stot^  upon  which  he  was 
■ought  to  be  made  liable  as  a  stockholder,  as 
collateral  security  for  a  loan,  which  fact  ap- 
peared upon  the  face  of  the  certificate.  Upon 
this  point  the  opinion  says:  The  claim  of 
W.  H.  Tlernan  Is  for  $2,000,  money  alleged 
to  be  loaned  to  the  company  on  the  8th  of 
January,  1859,  and  is  proved  by  James  C. 
Berry;  but  It  Is  Insisted  by  the  appellees  that 
Hernan,  Instead  of  being  a  nonstockholder 
creditor.  Is,  according  to  the  evidence,  a 
stockholder,  and  as  much  liable  as  the  Al- 
berts. We  do  not  concur  In  this  view  of  the 
relation  of  Tlernan  to  the  company.  In  our 
opinion  his  claim  Is  for  money  loaned,  and 
the,  stock  transferred  to  him  was  held  by 
hlqf  as  collateral  security  for  his  loan,  and 
BO  holding  It  he  Is  not  personally  subject  to 
any  tiahllity  as  a  stockholder,  but  is  protected 
by  the  provision  of  the  twelfth  section  of  the 
act  of  1852,  chapter  338."  Thus  It  Is  seen 
the  fact  In  the  last  case  clearly  distinguish  it 
from  the  case  under  consideration,  so  that 
the  authorities  cited  by  the  authors  from  the 
United  States  Supreme  Court  Maryland  and 
Missouri  In  support  of  the  exception  stated 
and  relied  upon  by  appellants,  are  not  In 
point 

The  only  case  cited  by  counsel  under  a 
statute  similar  to  the  statute  of  this  state, 
which  appears  to  support  their  contention 
Is  McMahon  v.  Macy,  51  N.  T.  155,  where  It 
Is  said:  "Section  11  of  the  general  railroad 
act  of  1850  [Laws  1850,  p.  215,  c.  140]  pro- 
vides that  no  person  holding  stock  In  a  rail- 
road company  as  collateral  security  shall  he 
personally  liable  as  a  stockholder,  but  the 
person,  pledging  the  stock  shall  have  the  lia- 
bility as  stockholder.  Under  this  law  the  evi- 
dence that  the  stock  in  question  was  assigned 
to  the  defendant  as  collateral  security,  should 
have  been  received  and  considered,  and 
should  have  secured  to  the  defendant  ex- 


emption from  liability  on  account  of  the 
stock."  No  authorities  are  cited  In  support 
of  this  conclusion,  which  might  be  classed 
as  obiter  dictum,  and  it  Is  ceitalnly  against 
the  overwhelming  weight  of  authority  In 
this  country.  Judge  Thompson  in  his  work 
on  Corporations,  at  section  2937,  thus  criticis- 
es the  above  case:  "But  the  late  Commission 
of  Appeals  of  New  Tork  held  that  a  person 
who  received  a  transfer  of  the  stock  of 
another  as  collateral  security  for  a  debt  due 
by  the  latter  could  not  be  held  liable  as  a 
shareholder  to  a  creditor.  In  a  direct  action 
given  by  a  statute  to  the  creditor  against 
the  shareholder,  although  bis  name  appeared 
on  the  books  of  the  company  as  absolute 
owner.  The  opinion  of  Commissioner  Earl 
proceeds  on  the  analogy  of  the  rule  that  It  Is 
competent  to  show  that  an  assignment  or 
conveyance,  absolute  In  form,  was  intended 
only  as  a  security.  lie  adds  that,  'there  Is 
nothing  in  any  statute  which  makes  the 
books  of  the  company  the  Incontrovertible 
evidence  of  ownership  of  stock.'  It  Is 
doubtful  whether  this  is  to  be  regarded  as 
more  than  an  expression  of  opinion  by  a 
single  Judge.  But  however  It  la  to  be  view- 
ed, it  is  a  plain  Judicial  aberration.  Nothing 
Is  t>etter  settled  In  the  law  of  corporations  . 
tlian  that  the  stockholder  whose  name  ap-' 
pears  on  the  books  of  the  corporation  with 
his  own  consent  is  absolutely  bound  In  the 
character  which  he  thus  assumes,  l>oth  to 
the  company  and  to  its  creditors.**  We 
believe  that  counsel  have  entirely  miscon- 
ceived the  Intention  and  purpose  of  the 
statute  of  this  state,  and  of  New  York,  Mary- 
land and  Missouri,  now  under  consideration. 

The  general  rule  of  law  Is  that  the  mem- 
bers of  a  corporation  are  not  liable  for  its 
debts  or  torts  except  to  make  good  the 
amount  due  to  the  corporation  for  Its  shares, 
unless  made  so  by  constitutional  or  statutory 
enactment  The  members  of  a  corporation 
are  Its  shareholders,  Its  atockboldera,  those 
who  appear  upon  the  iHTOks  of  the  corpo- 
ration In  such  character  or  capacity.  **Tbe 
trustee  of  stock  who  is  recorded  on  the 
corporation  books  as  a  stockholder  Is  by 
common  law  liable  on  such  stock  as  though 
he  were  the  absolute  owner  of  the  same- 
This  Is  the  rule  even  though  he  Is  recorded 
on  the  corporation  books  not  as  the  absolute 
owner  but  as  a  trustee  of  stock."  Cook  on 
Stock,  S  245.  The  same  rule  as  that  last 
quoted  would  apply  to  the  other  classes  of 
holders  of  stock  designated  In  the  statute 
under  consideration.  The  earlier  statutes 
imposed  a  liability  upon  all  stockholders  at 
shareholders,  without  regard  to  the  capacity 
in  which  they  might  be  holders  of  stock  or 
shares.  In  this  regard  tbey  follow  the  rule 
at  common  law,  an  almve  stated  by  Cook. 
The  Intention  of  the  statutes  under  consider- 
ation, was  to  relieve  persona  holding  stock 
in  a  fiduciary  capacity  from  personal  liabili- 
ty Imposed  by  the  common  law  and  the 
earlier  statutes  In  this  country,  and  place 
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such  liability  vpon  the  owner  of  the  legal 
and  not  the  equitable  title  to  the  stock,  that 
upon  the  cestui  que  trust  or  the  estate  of 
the  testator.  Intestate,  ward  or  pledgor,  as 
the  case  may  be.  Section  633,  1  Mills'  Ann. 
St,  supra,  having  Imposed  tibe  liability  up- 
on sbareholders  or  holders  of  shares  as  dis- 
tinguished from  the  owners  of  sbares,  those 
wbo  hold  as  tmstees,  etc.,  or  as  pledgees,  to 
avail  themselves  of  the  exemption  provided 
bj  1  HUl8'  Ann.  St  S  485,  must  comply  witb 
the  statute  as  enacted.  This  being  true, 
according  to  the  terms  of  the  statute  the 
stock  mnst  be  hdd  as  trustee  or  as  collateral 
security,  that  Is  In  the  cbaracter  of  trustee 
or  pledgee,  and  unless  the  stock  Is  so  held 
and  that  fact  appears  upon  the  books  of  the 
company,  the  bolder  will  not  be  exempt  from 
the  liability  Imposed  by  the  statute. 

In  those  Jurisdictions  where  statutes  have 
been  enacted  providing  that  persons  holding 
sbares  as  executors,  administrators,  conser- 
vators, guardians  or  trustees  shall  not  be 
subject  to  liability  as  stockholders,  It  is  held 
that  to  protect  such  persons  from  personal 
liability  Is  must  appear  on  the  tiooks  of  ttao 
corporation  that  the  holding  Is  In  such 
capacity.  Davis  v.  First  Baptist  Society,  44 
Coon.  582,  Fed.  Cas.  No.  3,633;  Sherwood  v. 
Illinois  Trust  &  Savings  Bank,  195  111.  112. 
02  N.  E.  835,  88  Am.  St  Rep.  183;  Pullman 
V.  Upton,  96  U.  S.  328,  24  L.  Ed.  818.  In 
Davis'  V.  First  Baptist  Society,  It  is  said: 
"Creditors  have  a  right  to  know  who  have 
pledged  their  individual  liability,  "It  trustee- 
ship does  not  appear  upon  the  books  of  the 
bank,  they  have  a  right  to  Infer  that  the 
stockholder  Is  personally  liable.  If  a  trustee 
wishes  to  disclose  his  trusteeship,  there  Is 
no  diflBcuIty  in  giving  notice  upon  the  books 
of  the  bank.  If  he  does  not  disclose  his 
trusteeship,  he  is  guilty  of  laches,  for  which 
others  should  not  suffer.  The  settlement  of 
the  affairs  of  an  insolvent  bank  would  be 
rendered  a  matter  of  great  labor,  expense 
and  delay.  If  persons  who  appeared  upon  the 
books  of  the  bank  as  Individual  stockholders 
were  permitted  to  relieve  themselves  by 
proving  that  they  held  the  stock  as  executors, 
or  guardians,  or  trustees.  Citing  Adderly  v. 
Storm,  0  Hill  (N.  T.)  628;  Stover  v.  Flack, 
30  N.  T.  64;  Crease  v.  Babcock,  10  Mete. 
(Mass.)  525;  Hale  v.  Walker,  31  Iowa,  344, 
7  Am.  Rep.  137.  The  statute  of  this  state 
and  like  statutes  merely  add  the  pledgee  of 
stock  to  the  other  classes  of  persons,  mention- 
ed in  the  federal  statutes,  and  the  statutes  of 
all  the  states  of  like  import.  It  follows,  that 
the  general  rule  announced  by  the  text- 
writers  above  quoted,  and  the  federal  and 
state  courts,  to  which  we  have  found  no 
exception,  that  a  person  whose  name  right- 
fully appears  on  the  books  of  a  corporation 
Is  a  shareholder,  and  must  respond  as  such  to 
all  the  statutory  liabilities  Imposed  upon 
sbareholders,  applies  wttb  full  force  to  those 
holding  stock  as  collateral  security,  unless 


It  appears  on  the  books  of  fbe  corporation, 
that  tbe  stock  Is  so  held. 

This  conclusion  is  snpiwrted  by  the  TTnlted 
States  Supreme  Court  In  Paqly  v.  State  Loan 
&  Trust  Co.,  165  U.  B.  006,  17  Sup.  Ct  465, 
41  L.  Ed.  844,  a  case  dted  by  counsel  for  ap- 
pellant bank,  which  was  an  action  to  recover 
an  assessment  made  on  tbe  sharetaolders  of 
a  national  banking  association  and  therefore 
Involved  a  omstructlon  of  the  federal  stat- 
utes. It  appeared  that  the  defendant  trust 
company,  was  a  holder,  as  pledgee,  of  shares 
of  ato<dc  of  the  California  National  Bank  oC 
San  Diego.  The  opinion,  written  by  Mr.  Jus- 
tice Harlan,  is  an  exhaustive  and  learned  re- 
view and  analysis  of  all  tbe  authorities,  fed- 
eral and  state,  bearing  upon  tbe  question  un- 
der consideration.  The  conclusion  arrived  at 
by  the  court  Is:  "That  If  the  owner  trans- 
fers his  shares  to  another  person  as  collateral 
security  for  a  debt  due  to  the  latter  from  such 
owner,  and  If,  by  the  direction  or  with  the 
knowledge  of  the  pledgee,  the'  shares  are 
placed  on  the  books  of  the  association 
in  such  way  as  to  imply  that  tbe  pledgee 
is  the  real  owner,  then  the  pledgee  may 
be  treated  as  a  shareholder  within  the 
meaning  of  section  5151  of  tbe  Revised 
Statute  of  the  United  States  [TJ.  S.  Comp.  St. 
1901,  p.  3465]  and  therefore  liable  upon  the 
basis  prescribed  by  that  section  for  the  con- 
tracts, debts  and  engagements  of  the  associa- 
tion." After  a  discussion  of  the  relations  ex- 
isting between  pledgor  and  pledgee  the  opin- 
ion proceeds:  "Does  the  statute  lu  letter  or 
spirit,  require  that  the  word  'pledgee*  ap- 
pended to  the  name  of  the  party  to  whom 
certificates  308  and  300  were  Issued,  should  be 
entirely  Ignored?  Is  the  holder  of  such  cer: 
tiflcates  m  no  better  condition.  In  respect  of 
liability  as  a  shareholder,  than  If  such  list 
had  Imported  absolute  ownership  In  the 
transferee?'  The  conclusion  of  the  court  Is 
stated  as  follows:  "Our  conclusion  Is  that 
the  defendant  In  error  cannot  be  regarded 
otherwise  than  as  a  pledgee  of  the  stock  in 
question.  Is  not  a  shareholder  within  the 
meaning  of  section  5151  of  the  Revised  Stat- 
utes, and  is  not  therefore,  subject  to  the  li- 
ability imposed  upon  the  shareholders  of  na- 
tional banking  associations  by  that  section.' 
In  Rankin  v.  Fidelity  Trust  Company,  189  U. 
S.  242,  23  Sup.  Ct,653.  27  L.  Ed.  792,  which 
was  an  action  by  the  receiver  of  a  national 
bank  to  recover  an  assessment  upon  the 
shareholders  of  a  bank,  pursuant  to  United 
States  Rev.  St  8  5151,  it  was  held,  that  a 
mere  pledgee  who  receives  from  his  debtor  a 
transfer  of  shares,  surrenders  the  certlflcate 
of  the  bank  aqd  takes  oat  new  ones  In  his 
own  name  in  which  he  Is  described  as 
pledgee,  and  holds  them  as  collateral  security 
for  the  payment  of  his  debt.  Is  not  subject  to 
personal  liability  as  a  shareholder  but  It  Is 
otherwise  if  he  allows  his  name  to  appear  on 
the  books  as  owner. 

Hurlburt  v.  Artbur,  140  CaL  103,  73  Fac. 
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734,  98  Am.  St  Rep.  17,  decided  September 
4,  1003,  under  a  statute  substantiaily  the 
same  as  the  statute  here  under  consideration, 
was  a  case  by  creditors  to  enforce  statutory 
liability  o(  stockholders.  The  court  says. 
"The  only  question  presented  on  this  appeal 
Is,  whether  la  this  state  one  who,  upon  the 
books  of  a  banking  corporation,  appears  as  a 
stockholder,  may  show,  to  escape  his  stat* 
utory  liability  to  its  creditors,  depositors  In 
this  instance,  that  he  was  not  In  fact  the 
owner  of  the  stock,  but  held  it  merely  as  col- 
lateral security."  Its  conclusion  Is:  "And 
the  general  rule  upon  this  subject  Is,  that  In 
the  absence  of  an  express  .statute  to  the  con- 
trary, the  liability  to  pay  calls  and  to  responu 
to  creditors  In  the  event  of  insolvency  of  the 
corporation,  attaches  to  the  holder  of  the 
legal  title  to  the  stock,  and  the  courts  will 
not  look  beyond  the  registered  shareholder 
nor  inquire  under  what  equltj'  he  holds,  and 
BO  one  who  takes  stock  as  collateral  security 
and  has  It  transferred  to  himself  and  bo 
registered  on  the  books  of  the  company,  will 
be  liable  to  the  creditors.  (Citing  a  large 
numt)er  of  authorities.)  Some  of  these  cases 
cited  have  reference  to  clalme  of  nonliability 
by  persons  who  were  In  fact  trustees,  al- 
though they  did  not  so  appear  upon  the  books 
of  the  company.  They  were,  nevertheless, 
held  liable,  and  the  same  reasoning  which 
wo^ld  apply  in  such  cases,  is  equally  ap- 
plicable to  persons  claiming  exemption  from 
liability  as  pledgees  under  onr  section  of  the 
Code,  because  any  Immunity  from  liability 
which  is  there  given  to  trustees  Is  equally  ex- 
tended to  pledgees;  they  both  stand  upon  thb 
same  legal  plane  in  this  respect"  Counsel 
for  appellant  criticize  tbis  case,  saying,  that 
the  expressions  above  quoted  are  purely 
obiter,  and  that  the  court  failed  to  discrim- 
inate between  the  two  classes  of  cases  which 
they  have  presented  to  this  court.  In  other 
language,  that  the  California  court  fails  to 
make  the  distinction,  which  counsel  so  ear- 
nestly and  ably  insist  exists.  In  both  posi- 
tions counsel  are  in  error..  As  shown  by  the 
quotation,  the  expressions  of  the  court  were 
upon  the  only  point  in  the  case,  and  further. 
It  is  apparent  from  the  opinion,  that  the 
same  distinction  urged  by  learned  counsel 
here,  was  presented  to  the  Supreme  Court  of 
California,  by  that  court  considered,  and  the 
conclusion  reached,  that  no  such  distinction 
exists,  in  which  conclusion  we  concur,  from 
which  It  follows  that  under  the  uncontradict- 
ed facts  In  this  case,  briefly  stated  above, 
although  the  appellant  held  the  stock  as  col- 
lateral security,  nevertheless,  It  must  suffer 
the  i>enalty  which  the  law  Imposes  upon  a 
pledgee  who  fails  to  show  upcfti  the  hooks  of 
a  corporation  what  the  real  transaction  was. 
It  Is  contended  by  all  appellants: 
1.  That  section  533, 1  Mills'  Ann.  St,  supra, 
was  not  passed  in  conformity  with  the  cod- 
stltntlonal  requiraneots,  and  is  therefore 
void.  The  statute  in  qnestion  was  passed 
bf  the  General  Assembly  of  1885,  and  was 


known  as  "House  Bill  No.  243."  "A  bill 
for  an  act  to  fix  and  define  the  liability  of 
shareholders  In  banks,  trust,  deposit  and 
security  associations."  Approved  March  29, 
1885,  Seas.  Laws  1885,  p.  264.  The  printed 
Journal  of  the  Senate  for  the  session  of  the 
General  Ass^bly  of  1885,  of  date,  March  23, 
1885,  at  page  1136,  contains  the  following, 
as  appears  by  the  abstract  of  record  In  this 
case:  "H.  B.  No.  243.  A  bill  for  an  act  to 
fix  and  define  the  liability  of  shareholders  la 
banks,  savings  banks,  trust  deposit  or  secur- 
ity associations.  Was  read  the  third  time. 
The  question  being,  shall  the  bill  pass?  The 
roll  was  called  with  the  following  result: 
Teas,  21  senators.  Nays,  none.  Absent 
and  excused,  2.  Absent  and  not  voting,  3. 
So  the  bill  passed.  The  title  was  read  and 
agreed  to."  At  page  1174  of  the  Senate 
Journal,  under  date  March  25,  1885.  as 
follows:  "The  Leiutenant  Governor  annoonc- 
ed  that  he  had  signed  House  BUI  No.  243,  an 
act  to  fix  and  define  the  liability  of  share- 
holders In  banks,  savings  banks,  trust  de- 
posit or  security  associations."  Section  26, 
art  5,  of  the  Constitution  of  Colorado,  In- 
voked by  counsel  In  support  of  their  position, 
that  the  act  In  question  was  not  passed  ac- 
cording to  the  requirements  of  the  Consti- 
tution is:  "The  presiding  officer  of  each 
house  shall,  in  the  presence  of  the  house  over 
which  he  presides,  sign  all  bills  and  Joint 
resolutions  passed  by  the  General  Assembly 
after  their  title  shall  have  been  publicly 
read,  immediately  before  signing;  and  the 
fact  of  signing  shall  be  entered  on  the  Jonr^ 
nal." 

It  Is  contended  that  It  conclusively  and 
affirmatively  appears  from  the  above  extract 
from  the  Journal  of  the  Senate  that  the  sig- 
nature of  the  liieutenant  Governor  to  the  above 
bill  was  not  affixed  thereto  by  him  In  the 
presence  of  the  house  over  which  he  pre- 
sided, after  the  title  of  the  bill  had  been 
publicly  read.  Immediately  before  the  sign- 
ing. In  Re  Roberts,  5  Colo.  525,  535,  this 
court  said:  "The  requirement  of  section  26, 
art.,  that  the  fact  of  the  Signing  of  a  bill 
by  the  presiding  officer  In  the  presence  of 
the  house  over  which  he  presides  'shall  be 
entered  on  the  journal'  is  directory,  and* 
In  the  silence  of  the  Journal,  It  will  he  pre- 
sumed that  the  bill  was  so  signed."  Counsel 
contended  that  the  above  is  dictum  and  that 
subsequent  decisions  of  this  court  have  either 
overruled  or  dlsrt^arded  the  ruling  in  the 
Roberts  Case.  No  decision  of  this  court  baa 
been  cited  and  we  know  of  none,  wherein  the 
decision  of  the  court  In  the  Roberts  Case  upon 
this  point  has  been  overruled,  disregarded,  or 
in  any  wise  criticised.  However,  we  do  not 
agree  with  counsel  In  their  contention,  that 
section  20,  art.  5,  supra,  I'equires  that  the  fact 
of  signing  In  the  presence  of  each  house,  im- 
mediately after  the  title  of  the  bill' has  been 
read,  Is  required  by  the  mandatory  provisions 
of  the  Constitution  to  be  made  a  matter  of 
Journal  record.    In  oth&  words,  the  mere 
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fart  ttaat  -the  bill  or  Jolut  reEsoIution  was 
signed  by  the  presiding  ofltcer  of  the  House  or 
Senate  Is  the  only  matter  which  Is  required  to 
be  made  a  matter  of  journal  record.  The 
section  of  the  Constitution  under  considera- 
tion does  not  require  that  the  Journal  should 
■bow  that  the  bill  was  signed  In  the  pres^ce 
of  Uie  House  and  Senate  Immediately  after  Its 
title  bad  been  public^  read.  In  Insurance 
Co.  T.  Loan  Co.  20  Colo.  1,  5,  36  Pac.  798,  In 
discussing  the  effect  of  a  failure  of  tbejounutl 
to  show  that  the  bill  had  been  read  at  length 
oa  three  different  days  (section  22,  art  5  ) 
this  court  said:  "Although  the  Jonznal  does 
not  show  affirmatlTely  that  the  bill  was  read 
at  length  upon  three  different  days  In  the  sen- 
ate It  does  show  that  It  was  read  a  first  and 
third  tlm&  It  could  not  have  been  read  a 
third  time  unless  there  bad  been  a  second 
reading.  Aside  from  this,  merely  native 
erldence  Is  not  snfflclent  to  Impeach  the  en- 
rolled act  duly  signed^  and  authenticated 
the  proper  officers  and  lodged  in  the  office 
of  the  Secretary  of  State.  Judge  Cooley  in 
his  work  on  Constitutional  Limitations,  page 
167,  says.  In  peaking  of  a  similar  provision, 
'The  journals  which  each  house  keeiH  of  its 
proceedings  ot^ht  to  show  whetW  this 
rule  iB  compiled  with  or  not;  but  In  case 
they  do  not,  the  pa&sage  In  the  manner  pro- 
vided by  the  Cmstltutlon  must  be  presumed. 
In  accordance  with  Uie  general  rule  which 
presumes  the  proper  discharge  of  official 
duty.'  See.  also,  In  re  Roberts,  B  Colo.  62S, 
and  cases  cited.  The  above  from  Mr.  Cooley 
IB  ft  dear  statement  of  the  law  applicable  In 
the  absoise  of  a  mandatory  provision  of  the 
Constitution  requiring  the  fact  to  be  made  a 
matter  of  journal  record."  In  Be  Roberts, 
6  Colo.  534.  this  court  said:  "If  the  records 
are  sll«it  touching  the  compliance  with  the 
constitutional  requirement,  then  1b  a  pre- 
Bumptlon  of  right  action  In  favor  of  a  body 
acting  under  oath  to  si^iport  ttie  Constitu- 
tion," citing  cases.  And  In  Andrews  v.  The 
People,  83  Colo.  103,  109,  79  Pac  lOBl,  1034, 
*an  determining  whether  the  constitutional 
requlrments  with  respect  to  the  passage  of 
bilto  have  been  compiled  with,  resort  can  be 
had  to  the  legislature  journals.*  If  it  affirma- 
tively appears  therefrom,  elth«  ezi^essly  or 
by  necessary  Implication,  that  the  provisions 
of  the  Constitution  were  not  observed,  then 
the  bin  Is  not  valid.  If,  however,  tb^  are 
merely  silent  on  this  question,  it  must  be 
presumed  that  the  fundamental  law  m  the 
subject  of  tiie  passage  of  bills  was  in  all 
respects  followed.  Insurance  Co.  v.  Loan 
Co.,  20  Cola  1,  86  Pac.  793 ;  In  re  Roberts,  5 
Colo.  5%;  State  ex  rel.  v.  Frances,  26  Kan. 
721."  Under  the  above  mles,  we  conclude 
that,  the  record  being  silent  as  to  whether  the 
title  of  the  bill  was  publicly,  read  Immedi- 
ately before  it  was  signed  In  the  presence  of 
the  Senate,  1^  the  Uentenant  Governor,  sec- 
tion 20,  art  5  not  requiring  that  the  journal 
record  should  so  state,  the  presumption  Is 
that  the  CfHUtitntlonal  requirement  was  com- 


plied with,  and  the  contention  of  counsel 
that  section  S83,  1  Mills'  Ann.  Bt  Is  invalid 
and  void,  Ls  unt«iablew 

2.  It  Is  BBld  by  appellante  that  the  com- 
plaint is  liuuffldent  In  that  It  does  not  al- 
lege the  insolvency  of  the  bank;  that  it  does 
not  appear  therefrom  that  the  defendante  are 
all  of  the  stof&holders  of  ttie  bank,  nor  that 
the  assets  of  the  bank  are  Insufficient  to 
meet  its  liabilities.  While  the  complaint  is 
not  a  model,  we  do  not  think  that  the  objec- 
tion is  well  taken.  The  eompl^t  herein  is 
framed  along  the  lines  of  the  complaint  In 
Zang  V.  Wyant,  26  Colo.  661,  D6  Faa  56B, 
71  Am.  St  Rep.  1«I,  wUch  was  there  held 
sufficient 

3.  It  is  insisted  that  the  assignee  of  ■  the 
insolvent  bank,  should  have  been  made  a 
party  defendant  Defendante*  demurrer  to 
the  complaint  was  upon  the  ground,  inter 
alia,  defect  of  parties.  This  demurrer  wav 
overruled.  Defendante  answered  over,  and 
thereby  waived  the  right  to  raise  ttils  ques- 
tion on  appeaL  Zang  v..  Wyant,  supra. 

4.  Hie  court  overruled  the  motion  of  ap- 
pellante to  strite  the  complaint  from  the 
flies,  upon  the  ground,  that  no  order  of  court 
had  been  made  pomlttlng  an  action  to  be 
brought  by  plaintiff  on  behalf  of  himself 
and  others  similarly  situated.  Section  12, 
Hills'  Ann.  Code  pro'vldes:  "When  the  par- 
ties are  numerous  and  It  Is  Impracticable  to 
bring  them  all  before  the  txnirt  one  or  more 
may  sue  or  defoid  for  the  benefit  of  all  and 
the  court  may  make  an  orOer  that  the  actlcm 
be  so  prosecuted  or  defend."  Tlie  Code  pro- 
vision, as  to  an  order  the  court,  above 
recited.  Is  not  mandatory.  It  is  not  juris- 
dictional. Tbe  ^ect  of  the  order  denying: 
the  motion  to  strike  the  complaint  from  the 
files  was  to  permit  the  action  to  be  prosecuted 
in  the  form  in  which  It  had  been  commenced. 
Tbere  was  no  error  In  the  ruling. 

5.  Appellante  in  their  third  defense  aver*- 
red  that  section  BS3,  Mills*  Ann.  St  ap- 
proved March  25,  1886,  "is  not  and  never 
was  a  law  of  the  stete  of  Colorado  nor  was 
tbe  same  ever  enacted  and  signed  in  the  man- 
ner prescribed  by  the  Constltntion  of  the* 
steto  of  Ck>lorado  for  the  following  reaaonSr 
to  wit  :**  *  Then  follow  all^atlons  speelfy- 
Ing  wherein  the  mandatory  requiremeute  or 
tbe  Constitution  had  not  been  compiled  wltb 
in  the  passage  of  the  law  referred  to.  The 
r^ly  to  this  defaise  was:  "For  a  r^ly  to 
the  third  alleged  defense  of  said  defendants, 
plaintUte  say,  that  as  totl>ematterBandthing» 
therein  set  forth  they  have  not  and  cannot 
obtein  suffldent  knowledge  or  Intormatlon 
upon  which  to  base  a  belief."  The  motion 
of  appellante  for  judgmoit  on  the  pleadings 
upon  the  ground  that  thwe  was  no  reply 
to  this  defense  was  overruled.  Error  Is  as- 
signed upon  this  ruling.  The  contention  of 
Hppellante  Is  that  the  reply  being  in  tbe- 
form  provided  by  section  56,  MUW  Ann. 
Code,  of  matters  which  were  presumptively 
within  the  knowledge  of  plalntlff_snu  no  »- 
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ply.  It  cannot  be  held,  tbat  the  matters 
alleged  In  the  tblrd  defense  were  presump- 
tively within  the  knowledge  of  plaintiff,  and 
therefore,  the  repJy  was  good,  under  section 
56,  Mills*  Ann.  Ood&  Aside  from  this,  the 
failure  to  reply  to  the  affirmative  material 
allegations  of  the  answer  la  an  admission 
of  such  allegations.  This  Is  the  basis  upon 
wbicb  the  motion  for  Judgment  on  the  plead- 
ings was  predicated.  "In  Peckham  v.  The 
People,  82  Colo.  140,  75  Pac.  422,  It  was 
expressly  said,  that  it  Is  not  within  the 
power  of  counsel  to  enter  into  a  stipniatlon, 
the  effect  of  which  will  render  the  law  void, 
and  the  court  will  not  consider  admissions 
of  parties  or  tbelr  counsel  that  the  law  has 
not  Jbeen  passed  in  accordance  with  the 
mandatory  requirements  of  the  Constitution, 
or  admissions  of  facts  as  to  the  contents  of 
the  legislative  Journal."  Anderson  v.  Grand 
Valley  Irr.  Jjistrlct  (decided  by  this  court 
Jan.  8, 190&).  85  Pac.  313.  See,  also,  Marean 
V.  Stanley,  21  Colo.  43,  39  Pac.  1086.  The 
rule  announced  in  the  above  cases  applies 
with  equal  force  to  admissions  of  parties  or 
counsel  by  pleading,  and  as  said  In  the 
Anderson  Case,  supra:  "This  is  the  sort  of 
Question  which  the  court  will  sua  sponte 
raise."   There  was  no  error  In  the  ruling. 

6.  It  is  sail!  that  the  court  en-ed  In  al- 
lowing the  stock  ledger  of  the  Insolvent  bank 
to  be  introduced  in  evidence  to  prove  that 
appellants  were  stockholders  of  the  bank, 
in  that  the  stock  ledger'  was  not  such  a 
book  as  Is  required  to  be  kept  by  the  officers 
of  a  corporation,  by  1  Mills'  Ann.  St.  6  508. 
The  stock  ledger  has  been  certiQed  to  this 
court,  and  we  bave  examined  It  It  seems  to 
be  In  all  respects  similar  to  the  stock  ledger 
passed  upon  by  the  court  in  Zang  v.  Wyant 
supra.  It  was  Identified  and  supported  by 
the  testimony  of  the  ex-cashier  of  the  bank, 
to  the  same  effect  as  the  book  passed  upon 
in  Zang  v.  Wyant,  was  identified  and  sup- 
ported by  Mr.  Root  We  think  the  book 
with  the  testimony  supporting  It  was  com- 
petent and  sufficient  evidence  to  prove  that 
appellants  were  stoc&liolders  of  the  Insol- 
vent bank. 

7.  The  court  found  that  appellants  were 
liable  to  the  limit  of  the  liability,  imposed 
1^.  the  statute,  to  wit  "double  the  amount  of 
the  par  value  of  the  stock,"  and  In  its  de- 
cree awarded  judgment  against  each  appel- 
lant for  that  amount  with  Interest  thereon 
from  January  6,  1902,  to  the  date  of  the 
raidltion  of  the  decree.  The  maximum  lia- 
bility Imposed  by  tbe  statute  is  "double  the 
amount  of  the  par  value  of  the  stock."  This 
Is  the  limit  of  recovery  by  creditors.  Zang 
V.  Wyant  supra.  Clark  &  Marshal,  vol.  3, 
l>age  2oi6;  llicbmond  v.  Irons,  121  U.  S. 
27,  64,  7  Sup.  Ct  788,  30  L.  Ed.  864.  The 
allowance  of  interest  was  error.  This  er- 
ror will  not  necessitate  a  reversal  of  the 
Judgment 

The  order  will  be  that  the  judgment  be 
modified  as  to  all  apiiellants,  ilmltlng  tbe 


amount  of  the  Judgment  against  each  appel- 
lant to  an  amount  equal  to  "double  the 
amount  of  the  paif  value  of  the  stock"  held 
by  each  appellant  respectively,  as  found  by 
the  trial  court  Tbat  the  cause  be  remand- 
ed with  directions  to  the  trial  court  to  modi- 
fy the  judgment  as  herein  Indicated,  nunc 
pro  tunc,  and  that  tbe  Jodgm^  In  all  otiier 
reiq>ects,  be  affirmed. 
Modified  and  affirmed. 

CAMPBELL,       not  sitting 


(89  Colo.  SU) 
FITZPATRIUK  v.  PEOPLE. 
(Supreme  Court  of  Colorado.  April  2,  1906L) 

1.  Cbiminal  LA.W— Apfealt-Rktiew  or  Stx- 

DENCE. 

Only  written  evidence  having  been  coo- 
sldered  by  the  district  court  in  a  proceedinc 
to  bold  to  bail  to  keep  the  peace,  it  may  be 
examined  and  weighed  on  appeal  nnlnfluebccd 
by  the  finding  of  that  court 

2.  Costs  —  In  Gbiiohal  Ca«i  —  Tautioit 
AOAIRffC  Fbobbohtos. 

Under  Mills'  Ann.  St  |  1454,  proridiag 
that  when  one  is  bound  by  recognizance  to  keep 
tbe  peace,  and  on  tbe  hearing  in  the  district 
court  it  shall  appear  that  tbe  prosecution  was 
commenced  malidoosly  without  reaaooable  or 
proper  cause,  the  court  may  give  judgment 
against  tbe  prosecutor  for  costs,  tlje  costs  may 
not  be  taxed  against  the  prosecuting  witnsas 
where  the  evidoice  does  not  justify  a  finding 
tbat  the  prosecndon  was  malteioos. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent  Dig.  Costa,  U  1X41,  11^] 

Appeal  from  District  Court  Gunnison 
Comity;  Theron  Stevens,  Judge. 

Proceeding  by  tbe  people  to  place  one 
Flohr  under  bond  to  ke^  the  peace.  Fran 
a  judgment  taxing  the  costs  against  the  pros- 
ecuting witness,  Peter  Eltzpatrlck,  he  ap- 
peals. Reversed. 

Brown  and  Nourae,  for  appellant  M.  C. 
Miller,  Atty.  Gen.,  for  the  PeopI& 

GUNTER,  J.  This  was  a  proceeding  under 
section  1482,  1  Mills'  Ann.  St,  to  have  one 
Flobr  placed  nnder  bond  to  keep  the  peace. 
A  hearing  was  had  before  the  Justice,  and 
Flohr  was  placed  under  bond  returnable  to 
the  next  term  of  the  district  court  Tbe  evi- 
dence was  written  down  and  transmitted,  to- 
gether with  the  other  papers  in  the  case,  to 
the  district  court  in  accordance  with  section 
2782,  2  Mills'  Ann.  St  Section  2783,  2  Mills- 
Ann.  St,  provides:  "When  the  clerk  receives 
such  papers  from  the  Justice,  he  shall  docket 
tbe  case,  thereafter  tbe  case  shall  stand  for 
argument  at  tbe  following  term  of  court  The 
Judge  shall  examine  the  record  and  evidence, 
and  if,  upon  such  record  and  evidence  the; 
Judge  shall  be  of  the  opinion  that  the  defend- 
ant was  improperly  lx>uDd  over,  he  sball  dis- 
cbarge the  defendant  and  tax  the  costs 
against  the  county,  or  the  prosecuting  wit- 
ness as  in  his  Judgment  is  proper.  It  sliall 
be  the  duty  of  tbe  court  to  examine  and  pass 
upon  the  record  and  evidraice,  even  though 
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flw  pnMecctlng  witness  does  not  appear  to 
proeecotfc'  If  the  Ju^ment  of  tbe  justice 
shall  be  affirmed,  the  Judge  may  reqiili«  the 
defendant  to  renew  hta  bond,  or  may  dis- 
charge the  defendant  therefrom;  in  each 
cases  the  costs  shall  be  taxed  against  the  de- 
fendant" Section  1454,  1  HlUs*  Ann.  St, 
provides;  "When  any  person  or  persons 
have  been  or  shall  be  bound  by  recognizance 
to  keep  the  peace,  or  for  their  good  behavior, 
and  for  the  appearance  in  (the)  district  court 
or  before  any  Justice  of  the  peace*  If  the 
prosecutor  shall  fall  to  appear  and  prosecute, 
or  if  upon  the  hearing  it  shall  appear  that 
the  prosecution  was  rommenced  malldoaBly 
without  reasonable  or  proper  cause,  the 
court  may.  In  Its  discretion,  give  Judgment 
against  the  prosecutor  for  costs  of  prosecu- 
tion and  defatse."  The  cause  oune  on  for 
hearing  before  the  district  court  The 
pec^le  and  Ftohr,  respectively,  being  repre- 
sented by  counseL  The  coart  considered  the 
case  solely  upon  fhc  evidence  returned  In 
writing  by  the  Justice,  and,  after  a  consider- 
ation thereof,  dismissed  the  case  at  the  cost 
of  the  prosecuting  witness,  appellant  herein, 
Peter  Fltzpatricfc.  Fltj^trlcfc  brings  the 
Judgment  against  htm  for  costs  here  by  ap- 
peal for  review. 

The  sole  question  argued,  and  the  only  one. 
we  consider.  Is,  whether  it  was  error  In  the 
lower  court  to  tax  the  costs  of  the  prosecu- 
tion to  the  prosecuting  witness,  appellant 
Section  1454,  supra,  authorized  the  taxation 
at  costs  to  the  prosecuting  witness  provided 
the  prosecution  was  commenced  maliciously. 
As  on^  written  evidence  was  considered  by 
the  district  court  when  It  dismissed  the  case, 
and  taxed  the  costs  against  the  prosecuting 
witness,  and,  as  this  evidence  Is  before  us, 
we  are  as  favorably  situated  for  considering 
the  evidence  as  was  the  district  court,  and 
If  necessary  are  authorized  to  examine  and 
weigh  It  uninfluenced  by  the  finding  of  that 
court  upon  the  facts.  The  situation  Is  as  If 
the  case  had  been  tried  below  upon  deposi- 
tions or  affidavits.  Stock-Growers*  Bank  v. 
Newton,  13  Colo.  246,  22  Pac.  444;  Rltt- 
m aster  v.  Brisbane,  19  Colo.  S71, 35  Pac.  736; 
Heller  v.  People.  22  Colo.  11,  43  Paa  124. 

There  was  evidence  before  the  court  which. 
If  credited,  brought  the  case  within  section 
1482,  supra;  that  is.  there  was  evldoice 
whldi,  If  credited,  showed  that  Flohr  had 
used  ttireate  to  do  bodily  barm  to  the  prose- 
cuting witness,  and  while  there  was  a  con- 
flict upon  such  issne,  there  was  an  absence 
of  evidence  tending  to  show  tiiat  the  pros- 
ecution was  malicious.  This  Is  substantially 
conceded  by  the  Attorney  General,  who  ap- 
pears here  in  behalf  of  the  peopla  It  would 
serve  no  useful  purpose  to  recite  the  evi- 
dence In  detalL  We  conclude  from  Its  ex- 
amination that  it  does  not  show  that  the 
prosecution  "was  commenced  maliciously 
without  reasonable  or  proper  cause."  If  so, 
the  evidence  did  not  satisfy  the  requlremrats 
of  the  statute  and  Justify  taxing  the  costs  to 


the  proeecutli^  witness.  State  t.  iSreoi,  89 
Tenn.  (2  Hea^  868,  In  annoondnff  the  prln- 
c^Ie  whldi  control  In  the  taxation  of  costs 
for  malicious  prosecution  says:  "The  prosecu- 
tion should  be  very  clearly  without  founda- 
tion and  that  known  to  th^  prosecutor  so  as 
to  show  that  bis  motives  were  malicious,  and 
not  for  the  promotlm  of  public  Justice  in 
Instituting  the  prosecution  in  order  to  sub- 
ject him  to  the  costs.  It  may  and  does  often 
happen  that  sufficient  apparent  cause  exists 
when,  upon  Investigation,  it  turns  put  to  be 
entirely  groundless.  This  law  was  Intoided 
only  for  strong  and  clear  cases'  of  malldous 
prosecution,  unmixed  with  the  proper  moUve, 
whldi  is  to  bring  offenders  to  Justice  for  the 
public  good..  In  such  a  case  the  law  Is  right 
and  ought  to  be  enforced,  as  the  process  and 
forms  of  the  law  ought  not  to  be  used  solely 
to  gratify  the  personal  animosity,  nor  reck- 
lessly, where  there  ia  no  grouod  for  the 
charge."  The  evidence  did  not  Justify  hold- 
ing that  the  prosecution  was  malicious. 

The  Judgment  will  be  reversed  as  to  the 
taxation  of  costs  to  the  prosecuting  vrltnefis, 
and  the  same  be  ordered  taxed  against  the 
county. 

Judgment  reversed. 

The  OHIBF  JUSTICB  and  MAXWELU  3^ 
cmcur. 

(10  Arls.  58) 
TERRITORY  v.  MUNROB. 
(Supreme  Court  of  Arizona.   March  30,  1906.) 

1.  Embezzlement— Bailees  —  SiATUToaT  Or- 
rENSB— Indictment. 

Pen.  Code,  f  401,  declares  that  every  per- 
i>on  intrusted  with  any  property  as  bailee,  who 
fraadutently  converts  the  same  or  the  proceeds 
thereof  to  his  own  use,  with  a  fraudulent  io- 
tent  to  convert  it  to  his  own  use,  ia  guilty  of 
embezzlement.  Held  that,  where  an  Indiethient 
under  such  section  lUlMed  facts  showing  that 
accused  was  a  bailee,  the  Indictment  was  not 
defective  for  failure  to  designate  the  accused 
OS  a  bailee  in  terms. 

[Ed.  Note. — For  caees  In  point,  see  vol.  18, 
Cent  Dig.  Embezzlement,  H  47,  50.] 

2.  Same— NEOESsrrr  or  Dkhand. 

In  a  prosecution  an  allMfed  baHee  for 
embezzlement,  In  violation  of  Pen.  Code,  i 
461,  declaring  tbat  every  person  intrusted  with 
any  property  as  bailee  who  fraudulently  con- 
verts the  same  or  the  proceeds  thereof  to  his 
own  use,  with  a  fraudulent  Intent  to  convert 
It  to  his  own  nse^  is  guilty  of  embezzlement,  it 
was  not  necessary  for  the  state  to  allege  a 
demand  for  the  return  of  the  property^  and  a 
failare  to  comply  therewith  under  section  463,' 
dedaring  tbat  no  peracm  shall  be  adjudged  guilty 
of  emb«zlement  until  a  demand  for  return 
of  the  property  converted  and  misappropri- 
ated shall  have  been  made,  etc.;  the  offense 
described  by  section  461  being  complete  when 
the  property  was  fraudulently  and  feloniously 
converted. 

[Ed.  Note.— E'er  cases  in  point,  see  voL  13. 
Gent  Dig.  Embezzlement,  fii  9,  51.] 

Appeal  from  District  Court,  Qrabam.  Coun- 
ty; before  Justice  Tuchw. 

James  L.  Munroe  was  indicted  for  erabea- 
zl«nuit,  and,  a  demurrer  having,  been  eus- 
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talned  to  the  Indictment,  the  territory  ap- 
peals. Judgment  held  error 

E.  8.  Glarfe,  Atty.  Qen.,  and  a  L.  Baw- 
ling, Diet  Atty.,  for  the  Territor* 

OAMPBEIJj,  3.  The  defendant  was  In- 
dicted for  the  crime  of  emberalement.  A 
general  demurrer  to  the  Indictment  was  sus- 
tained, and  the  Attorn^  General  being  of  the 
opinion  that  error  was  committed  to  the  prej- 
udice of  the  territory,  and  that  It  Is  im- 
portant to  a  correct  and  uniform  adminis- 
tration of  the  (Tlminal  law  that  this  conrt 
should  decide  the  point  of  law  lnTOIved.  has 
Iwongbt  this  appeal  under  tiie  provisions  of 
section  1038  of  the  Penal  Code.  The  indict- 
ment was  drawn  to  charge  an>  offense  under 
section  461  of  the  Penal  Code,  which  Is  as 
follows:  "Every  person  entrusted  with  any 
property  as  bailee,  tenant,  or  lodger,  or  wltli 
any  power  of  attorney  for  tiie  sale  or  trans- 
fer thereof,  who  fraudulently  converts  the 
same  or  the  proceeds  thereof  to  his  own  use, 
or  secretes  It  or  th«u  with  a  fraudulent  in- 
tent to  convert  It  to  hU  own  use,  Is  guilty 
of  embezzlement.**  It  was  urged  upon  the 
hearing  upon  the  demurrer  that  the  Indict- 
ment is  defective  f6r  the  reason  that  It  does 
not  designate  In  terms  the  accused  as  bailee, 
tenant,  or  lodger;  tmt  It  sets  out  at  length 
facts  which  made  the  accused  a  bailee,  and 
while  the  pleader  might  safely  have  charged 
the  4^enae  In  the  language  of  the  statute, 
the  l^ct  that  he  has  used  other  words  con- 
veying the  same  meaning  does  not  render 
the  indictment  bad.  Hinds  t.  Territory 
(Ariz.)  76  Pac.  469. 

It  was  further  urged  that  the  Indictment 
Is  defective  for  the  reason  that  it  does  not 
allege  that  a  demand  was  made  for  the  re- 
turn of  the  property  alleged  to  have  been 
embezzled,  and  that  the  defendant  failed 
to  return  it  Section  46S  of  the  Penal  Code, 
as  It  was  in  force  at  time  the  offense  Is 
alleged  to  have  been  committed,  read  as 
follows:  "A  distinct  act  of  taking  is  not 
necessary  to  constitute  embezzlemmt;  but 
no  <me  shall  be  adjudged  giUIty  of  embeasle- 
ment -until  a  demand  for  the  return  of  the 
property  converted  or  misappropriated  shall 
have  been  made,  on  the  one  alleged  to  have 
.converted  <»:  misappropriated  It,  and  shall 
fall  to  return  the  same  on  such  demand  be- 
ing made.  But  no  such  demand  shall  be 
necessary  If  the  defendant  abscond  or  ab- 
sent himself  from  the  place  where  such  em- 
bezzlement Is  alleged  to  have  been  commit- 
ted, or  secrete  himself  so  that  be  cannot  be 
found  at  such  place.**  The  court  below  evi- 
dently entertained  the  opinion  that  the  of- 
fense is  not  complete  nnUl  the  tullee  faild 
or  refuses  to  return  the  property  upon  de- 
mand, and  therefore  that  this  element  of 
the  offense  should  be  alleged  in  the  Indict- 
ment In  our  view,  the  offense,  which  Is 
purely  statutory,  la  complete  when  the  pn^ 
ert/  Is  fraudulently  and  feloniously  convert- 
ed. Befusal  to  return  the  itroperty  upon  de* 


mand  has  always  been  held  to  be  evidence, 
and  in  some  cases  indispensable  evidence,  of 
tutentional  conversion.  That  the  Legislar 
ture  intended  only  to  provide  that  evidence 
of  a  demand  for  and  refusal  to  return  the 
property  gbould  be  indispensable  to  a  con- 
viction In  alt  cases  embraced  within  the  stat* 
ute,  is  clear.  The  demurrer  to  the  indict- 
ment, in  our  opinion,  should  have  been  over^ 
ruled.  The  Judgment  entered  was,  there- 
fore, erroneous. 

By  the  statute  under  which  the  territory 
has  prosecuted  this  appeal  it  is  provided  that 
the  "Supreme  Court  shall  not  reverse  a  judg- 
ment in  favor  of  a  defendant  which  operates 
as  a  bar  to  future  prosecutions  for  the  of- 
feuse."  By  section  873  of  the  Penal  Code  it 
Is  provided  that  "if  the  demurrer  [to  an  in- 
dictment] be  allowed,  the  judgment  shall  be 
final  upon  the  indictment  demurred  to." 
Therefore  this  judgment  is  not  reversed. 

SENT.  C.  J.,  and  SLOAN.  NAVE;  and 
DOAN,  JJ.,  concur. 

aO  Ariz.  US) 

TEREITORY  v.  VAIL  et  al.,  County  Snp'ra. 

(Supreme  Court  of  Arizona.   March  30,  1906.) 

Counties— Bonds— VALiniTT — Estoppel. 

Where  a  county  issued  bonds  under  a  stat- 
ute requiring  such  issue,  it  could  not  defeat 
them  on  the  ground  that  they  were  issued  under 
a  mandatory  statute.  Irrespective  of  the  will  of 
the  county. 

Application  by  the  territory  for  mandamus 
to  compel  E.  L.  Tall  and  others,  as  biunt- 
v^prs  of  Pima  county,  to  make  certain  tax 
levies  and  assessments.  Writ  Issued. 

This  is  an  original  application  for  a  writ 
of  mandam\i8  to  compel  the  respondents  to 
make  certain  levies  and  asessmenta  upon  the 
taxable  property  In  Pima  county  for  the  pur- 
pose of  paying  the  Interest  on  certain  terri- 
torial fundings  bonds  issued  In  exchange  for 
certain  bouds  of  the  county  of  Pima,  known 
and  designated  as  "Arizona  Narrow  Gauge 
Subsidy  Bonds."  The  respondents  having 
filed  a  plea  in  bar  and  an  answer  to  the 
petition,  the  matter  is  before  the  court  upon 
the  application  of  the  petitioner  for  Judg- 
ment on  the  pleadings. 

E.  S.  Clark,  Atty.  Gen.,  for  the  Territory. 
Benton  Dl(^  and  Klngan  &  Wright;  for  re- 
spondents. 

FEB  CURIAM.  As  the  matter  comes  be- 
fore us,  there  are  no  disputed  questions  of 
fact  to  be  determined.  The  facta  are  that 
in  1883  the  Leglslatxure  of  this  territory 
passed  an  act  making  It  the  duty  of  the 
board  of  supervisors  of  Pima  county  to 
issue  $200,000  of  county  bonds,  and  to  de- 
liver the  same  to  the  Arizona  Narrow  Gauge 
Railroad  Company.  One  hundred  and  fifty 
thousand  dollars  of  these  bonds  were  is- 
sued by  the  county,  delivered  to  the  company, 
and  sold  by  it.  In  1884  the  Suprone  Court 
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of  tbe  tJnltea  States,  In  the  case  of  Lewis 
T.  Pima  County,  155  U.  3.  54,  15  Sup.  Ct  22, 
39  L.  Ed.  07,  held  these  bonds  void,  by  rea- 
son of  the  fact  that  the  act  of  the  Legisla- 
ture was  iQ  excess  of  its  powers  as  iiinlted 
toy  acts  of  Congress.  In  that  ease  Pima  coun- 
ty presented,  not  only  the  contention  thus 
upheld  by  the  court,  but  also  the  contention 
that  these  bonds  were  Toid  for  the  additional 
reason  that  they  were  Issued  by  the  county 
under  an  act  of  the  Legislature  directing, 
commaoding,  and  compelling  the  Issue  there- 
of, irrespective  of  the  will  or  interests  of  the 
county.  The  Supreme  Court  of  the  United 
States  did  not  express  an  opinion  on  the 
latter  point,  because,  as  stated  by  them,  it 
was  not  necessary  to  the  determination 
reached.  In  1896  Congress  passed  an  act 
affirming,  approving,  and  validating  "all 
bonds  and  otber  evidences  of  Indebtedness 
heretofore  Issued  under  the  authority  of  the 
legislature"  of  Arizona  Territory,  "as  here- 
inbefore authorized  to  be  funded."  In  suits 
to  which  Pima  county  was  not  a  party  the 
Supreme  Court  of  the  United  States  held 
that  this  act  applied  to  the  bonds  in  question, 
and  cured  the  defect  under  which  they  were 
held  to  be  void  in  Lewie  v.  Pima  county, 
supra.  Utter  v.  Franklin,  172  U.  S.  416,  19 
Sup.  Ct  183,  43  L.  Ed-  498;  Murphy  v.  Utter, 
180  U.  S.  05,  22  Sup.  Ct  776,  48  L,  Ed.  1070. 

The  respondents  maintain  that  the  bonds 
In  question  are  void  by  reason  of  the  fact 
that  the  act  of  the  Legislature  commanded 
the  county  to  Issue  the  bonds,  and  hence  the 
writ  should  not  issue,  and  that,  as  this  ques- 
tion has  not  been  determined  by  the  Supreme 
Court  of  the  United  States,  this  court  may 
properly  pass  upon  it  Even  if  it  be  that 
the  question  Is  an  open  one,  and  the  validity 
of  these  bonds  has  not  been  conclusively  de- 
termined by  the  Supreme  Court  of  the  United 
States,  still  we  think  the  contention  of  the 
respondents  is  not  well  taken.  It  is  conceded 
that  Congress  could  validate  these  bonds  by 
subsequent  legislation.  If  It  bad  th«  power 
to  pass  the  act  In  question  in  the  first  In- 
Btance;  but  it  la  contended  that  Congress 
could  not  have  compelled  tbe  county  to  Issue 
the  bonds,  and  therefore  cannot  give  life 
to  bonds  Issued  under  compulsion  of  such  an 
act  as  that  passed  by  the  territorial  Legis- 
lature. Without  deciding  tbe  point,  if  It  be 
conceded  that  neitber  under  sncb  an  act  of 
the  L^slatare  nor  under  a  like  act  passed 
1^  Congress  could  the  county  have  been  com- 
pelled to  issue  or  deliver  these  bonds,  and 
Hmt  its  officers  could  with  impunity  paye 
successfully  defeated  the  act  by  refusing 
compliance  therewith,  the  fact  Is,  neverthe- 
less, that  the  county  did  avail  itself  of  the 
act,  and  Issued  and  dellTered  the  bonds.  In 
tbe  at>8ence  of  l^lslatlve  authority,  a  munici- 
pality may  not  issue  such  bonds.  It  may  Is- 
sue them  If  so  authorized.  Assuming  that 
the  act  of  the  Legislature  became  In  effect 
tbe  act  <tf  Oongress  by  virtue  of  the  retro- 


active ^ect  of  the  remedial  act  of  Congress, 
It  cannot  successfully  be  maintained  that  the 
county  acted  without  legislative  authority, 
because  In  Its  language  the  act  was  manda- 
tor}-, and  not  merely  permissive.  So  far  as 
the  act  commanded  tbe  Issuance  of  the  bonds. 
It  might  not  have  been  enforceable,  had  the 
county  chosen  to  disregard  It;  but  In  this 
case  the  county  did  issue  tbe  bonds,  and  thus 
complied  with  the  requirement,  and  we  tiilnk 
the  act  of  the  Legislature  constituted  ade- 
quate permissive  legislation  to  support  the 
action  of  tibe  county  In  issuing  the  bonds. 

Upon  all  the  other  points  raised  by  ramnsel, 
by  virtue  of  the  decisions  of  l^e  Supreme 
Court  of  the  United  States,  the  rule  fit  stare 
decisis  must  apply. 

Let  the  vftlt  Issue  as  prayed  for. 

KEPJT,  O.  J.,  and  SLOAN,  DOAN,  OAHP- 
BELL,  and  NAVE,  JJ.,  concur. 


ao  Arte.  «) 

In  re  BLACK  DIAMOND  COPPER  MIN.  CO. 

Appeal  of  SOTO  BROS.  &  RENAUD. 

(Supreme  Court  of  Arizona.  March  30,  1906.) 

L  Banebuftct  —  Settlehert  or  Cluhs— 
Bight  ov  Cbedttobs  SuBSBQUiiHTi.T  Ap- 

PEABINO. 

An  arrangement  made  between  a  debtor  and 
creditors  in  a  petition  in  Involuntary  bank- 
ruptcy, whereby  claims  of  the  creditors  are 
compromised,  Is  subject  to  the  rights  of  any 
creditor  who  may  appear  and  present  his  claim. 

2.  Same— INVOLUHTABT  Banbsdptct  — Peti- 
tioning Cbeditobs. 

Under  the  express  provisions  of  Bankr. 
Act  July  1.  1898.  c.  Ml.  f  59f,  80  Stat  562  lU. 
S.  Comp.  St  1901.  p.  3445],  creditors  other  than 
the  ori^nal  petitioners  may  join  in  the  origi- 
nal petition  in  involuntary  tmnkniptcy. 

3.  Same— Adjttdicatton— DuTT  op  Couht. 

Bflnkr.  Act  §  18b,  as  amended  (Act  Feb. 
a,  1903,  c  487,  32  Stat  798  [U.  S.  Comp. 
St  Supp.  1905,  p.  0851),  provides  that  the  bank- 
rupt may  appear  to  plead  to  the  petition  in 
involuntary  hankruptcy  within  five  days  after 
the  return  day.  Section  18e  (Act  July  1.  1898, 
c.  541,  80  Stat  5ol  [U.  S.  Comp.  St  1001,  p. 
3429]).  provides  that  If,  on  the  last  day  with- 
]□  which  pleadings  may  be  filed,  none  are  filed, 
the  judge  shall  on  the  next  day  make  the  ad- 
judication or  dismiss  the  proceeding.  Section 
18f  provides  that  If  the  judge  be  absent  on  the 
next  day  after  the  last  day  on  which  plead- 
ings may  be  filed  and  none  have  been  filed, 
tbe  clerk  shall  refer  the  case  to  a  referee.  A 
petition  in  Involuntary  bankruptcy  set  forth 
acts  of  bankruptcy.  No  pleading  were  filed 
by  the  bankrupt  within  the  time  fixed  by 
law,  nor  within  further  time  granted  by  the 
court  Held,  that  it  was  the  duty  of  tbe  court 
to  adjudicate  the  debtor  a  bankrupt 

4.  Same— DiBHissAi^  or  Pboceedings— Con- 
SEKT  OF  Cbeditobs. 

A  creditor,  who  joins  in  a.  petition  In  In- 
voluntary bankruptcy  and  allows  the  same  to  be 
filed,  may  not  effect  a  settlement  with  the  bank' 
rapt  and  then  withdraw  and  destroy  the  juris- 
diction of  tbe  court 

5.  Same— Notice  of  Dishisbai.  ov  Pboceed- 

IN  OS— NEcEssrry. 

An  order  dismissing  a  petition  In  Involun- 
tary bankruptcy,  without  giving  the  notice  to 
creditors  required  by  Bankr.  Act  July  1,  18^ 
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c.  541,  §S  68a.  S&g,  80  Stat  pp.  661,  662  lU. 
S.  Comp.  St.  1901.  pp.  3443,  3445},  fs  invalid, 
e.  SAKB— ATTOBNET'8  FBBS— AIJ.OWAHCB— AU- 
THOBfTT  OF  COUBT. 

Bankr.  Act  July  1,  1898,  c  541,  8  64b, 
30  Stat  563  [U.  S.  Comp.  St  1901,  p.  3447], 
determining  the  priority  of  debta  and  providing 
for  the  payment  of  tbe  cost  of  administra- 
tion, including  one  reasooable  attorney's  fee 
to  the  petitioning  creditors  in  involuntary  cases, 
.doea  not  authorize  the  court  to  allow  an  attor^ 
ney's  fee  for  tbe  attorney  for  creditors  in  a 
jMtltJon  in  involantary  tumkraptcy  where  no 
adjadicatlon  of  bankruptcy  is  made. 

Appeal  from  District  Court,  Cochise  Coun- 
ty; before  Justice  Fletcher  M.  Doan. 

Proceedings  in  Involuntary  bankruptcy  of 
the  Black  DiRmond  Copper  Mining  Company, 
From  an 'order  refusing  to  adjudicate  the  com- 
pany a  bnnkrupt,  and  from  an  ordei'  making 
an  allowance  of  attorney's  fees,  Soto  Bros. 
&  Benaud,  petitioning  creditors,  appeal. 
Reversed. 

Jamea  Bell^,  for  appellants. 

OAMPBELU  J.  On  November  25,  1804. 
the  Catlfomla  Vlgorlt  Powder  Company,  Har 
per  &  Seynoldfl  Company,  and  F.  W.  Braun 
Company,  filed  a  petition  In  bankruptcy 
against  tbe  Black  Diamond  Copper  Mining 
Company,  a  corporation.  Heveral  acts  of 
bankruptcy  were  alleged.  Summons  was 
duly  Issued  and  served,  and  December  10; 

1904,  fixed  as  the  return  day.  On  tbe  return 
day  coimsel  entered  appearance  for  tbe  com* 
pany  and  secored  from  tbe  court  an  order 
granting  30  days  extension  of  time  In  which 
to  plead.  No  answer  having  been  filed  with- 
in this  extended  time,  the  court,  on  January 
28,  1906.  farther  extended  tbe  time  to  plead 
tmtll  Mareb  1.  1906.  No  answer  was  filed 
within  tbe  extended  time,  nor  has  any  an- 
swer ever  been  filed.  It  appears  in  the  min- 
ute entries  in  tbe  record  that  on  April  8, 
1906,  counsel  for  tbe  petitioners  and  for  the 
bankrupt  appeared  before  tbe  court,  and  tbe 
court  beard  argument  upon  some  matter,  tbe 
nature  of  which  is  not  disclosed,  and  con- 
tinned  the  matter  for  Uie  term.  On  Bfay  9, 

1905,  it  similarly  appears  that  testimony  of 
two  witnesses  was  taken.  Tbe  record  does 
not  disclose  the  nature  of  tbe  testimony  tak- 
en. Tbe  matter  was  tben  continued  to  May 
lltti.  No  actimi  was  taken  on  Bfay  llth,  and 
on  May  18th  the  minntes  redte  tlut  tbe  case 
was  continued  by  consent  for  a  further  hear- 
tag  on  May  31,  1006.  On  June  1,  1906.  the 
appellants,  Soto  Bros.  &  Renand,  copartners, 
filed  a  petition  setting  forth  the  same  acts 
of  bankruptcy  contained  in  the  original  peti- 
tion, that  they  are  creditors,  and  prayed 
leave  to  Join  In  tbe  original  petition,  and 
that  the  respondent  ctnnpany  be  adjudged  a 
bankrupt  On  June  2.  1906,  the  Copper 
Company  filed  what  Is  denominated  a  "de- 
murrer" to  this  request  and  petition,  aettii^ 
forth  that  tbe  original  petitioners  have  been 
settled  with  and  their  dahns  paid.  It  Is  fur- 
ther alibied  that  **tbe  records  of  this  court 


also  show  that  the  claim  of  petitioners  for 
$2,150  and  the  claim  of  N.  O.  Bagge  have 
been  paid,  and  tbat  they  are  not  any  longer 
creditors  of  the  eoriwratloiL"  No  answer  Is 
made  to  tbe  allegations  of  the  petition  al- 
leging tbe  commission  of  acts  of  bankruptcy. 
So  far  as  tbe  record  discloses,  no  ruling  was 
made  on  the  demurrer.  On  June  5, 1905,  tbe 
appellants  filed  an  amended  petition,  to 
which  no  answer  has  been  made  by  the  Cop- 
per Company.  On  July  28,  1903,  the  court 
entered  tbe  following  order:  "It  is  by  the 
court  ordered  that  the  counsel  for  the  peti- 
tioning creditors,  W.  J.  Eirkpatrlck,  be  al- 
lowed a  fee  of  two  thousand  dollars.  It  Is 
further  ordered,  upon  the  payment  by  the 
defendant  company  herein  of  the  counsel  fee, 
that  this  proceeding  be  dismissed."  On 
July  31. 1905,  the  court  extended  the  order  of 
July  28th  to  Include  the  petition  of  appel- 
lants. Appellants  have  appealed  from  the 
order  of  the  court  refusing  to  adjudicate  tbe 
Copper  Company  a  bankrupt  and  tbe  allow- 
ance of  the  attorney's  fee.  The  attorney's 
fee  mentioned  in  the  order  as  a  condition 
precedent  to  dismissal  is  for  the  attorney  who 
represented  tbe  original  petitioners. 

Tbe  question  first  presented  Is  whether  the 
court  erred  in  refusing  to  adjudicate  tbe  Cop- 
per Company  a  bankrupt  and  In  dismissing 
the  petitions.  We  are  not  aided  In  tbte  In- 
vestigation by  any  brief  on  b^alf  of  the 
appellee.  It  is  alleged  by  appellant,  and  it 
also  appears  from  certain  papers  accom* 
panylng  the  very  Imperfect  record  intblscas^ 
that  Instead  of  filing  an  answer  to  the  origi- 
nal petition  tbe  Copper  Company  confined 
Itself  to  compromising  the  claims  of  tbe  cred- 
itors, and  tbat  tbe  various  extensions  of 
time  within  whidi  to  plead  were  secured  with 
that  end  In  view;  tiiat  amonc  those  wltii 
whom  settlements  woe  effected  were  tbe  ori- 
ginal petltionli^  creditors.  The  action  which 
the  appellee  attempted  is  what  la  sometimes 
termed  an  "Informal  composition."  Sncb 
compositions  are  subject  to  the  rights  of  any 
creditor  who  may  i^ipear  and  present  his 
claim.  In  re  Lockwood  (D.  O.)  101  Fed.  794. 

It  Is  first  to  be  obsorved  tbat  by  the  plain 
provision  of  the  bankruptcy  act  appellants 
bad  a  right  to  Join  In  tbe  original  petition. 
Section  sot  reads:  ''Creditors,  other  than 
original  petitioners,  may  at  any  time  enter 
their  appearance  and  Join  lu  tbe  petition  oi- 
file  an  answer  and  be  beard  In  opposition  to 
the  prayer  of  tbe  petition."  Act  July  1, 1898, 
c.  541,  30.  Stat  662  [U.  S.  Comp.  St  1901,  p. 
3445].  What,  then,  was  tbe  duty  of  tbe  court; 
the  original  petition  showing  acts  of  bank- 
ruptcy and  there  being  do  answer  denying 
them?  Section  18b  of  the  bankruptcy  act  as 
amended  <Act  Feb.  6,  1903.  c.  487,  32  Stat 
708  [U.  S.  Comp.  St  Supp.  1006,  p.  6851),  pro- 
vides that "  the  bankrupt  or  any  creditor  may 
appear  to  plead  to  the  petition  within  five 
days  after  the  return  day,  or  within  sncb 
further  time  as  the  court  may  allow."  Sec- 
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tion  18e  provides:  "If  on  the  last  day  wltbln 
wblch  pleadings  may  be  filed  none  are  filed 
by  the  bankrupt  or  any  of  his  creditors,  the 
judge  Bhall,  on  the  next  day,  If  present,  or 
as  soon  thereafter  as  practicable,  make  the 
adjudication  or  dismiss  the  petition."  Act 
July  1,  189S,  c  541,  30  Stat  551  [U.  S.  Comp. 
St.  1001,  p.  3429].  Section  Vit  provides  that, 
"if  the  Judge  be  absent  from  the  district  on 
the  next  day  after  the  last  day  on  which 
pleadings  may  be  filed,  and  none  have  been 
filed  by  the  bankrupt  or  his  creditors,  the 
clerk  shall  forthwith  refer  the  case  to  the 
referee.**  No  pleadings  were  filed  by  the 
bankrupt  within  the  time  fixed  by  law,  nor 
wltbln  the  further  time  granted  by  the  court. 
There  Is  no  question  but  that  the  original  pe- 
tition set  forth  acts  of  bankruptcy.  It  there- 
fore became  the  duty  of  the  court  to  adjudi- 
cate the  Copper  Company  a  bankrupt.  Bray 
V.  Cobb  (D.  C.)  91  Fed.  102.  See  Branden- 
burg on  BaiibniptC7i  I  488;  CoUlw  on  Bank- 
niptcy,  221. 

The  record  does  not  disclose  upon  wbatpolnt 
testimony  was  taken,  but  we  cannot  perceive 
how  any  testimony  could  be  pertinent,  as  no 
Issue  whatever  was  raised  by  the  pleadings. 
While  no  formal  request  to  withdraw  or  to 
dismiss  on  behalf  of  the  original  petitioners 
Is  found  In  the  record.  It  is  apparent  that  such 
a  request  was  made  verbally  to  the  court,  and 
that  the  court  was  of  the  opinion  that  they 
had  that  right,  and  that,  there  being  but  one 
other  creditor  left  in'  court  and  no  allegation 
that  the  creditors  were  less  than  twelve  in 
number,  it  was  compelled  tomaketheorder  of 
dismissal.  We  are  of  opinion  that  the  trial 
court  was  mistaken  in  this  view  of  the  law. 
Under  the  authorities  it  is  probably  the  duty 
of  the  court  to  dismiss  a  petition  upon  the 
application  of  all  of  the  petitioners,  after 
notice  given  as  required  by  law ;  but  a  cred- 
itor who  has  joined  In  a  petition  may  not 
effect  a  settlement  with  a  bankrupt  and  then 
withdraw,  and  thus  destroy  the  jurisdiction 
of  the  court.  As  was  said  by  Judge  Newman 
m  Re  Bedlngfleld  (D.  0.)  96  Fed.  190: 
"Where  a  creditor  joins  In  a  proceeding  In 
Involuntary  bankruptcy  and  allows  a  peti- 
tion to  be  filed  and  afterwards  obtains  a  set- 
tlement In  some  way,  It  is  too  late  to  with- 
draw from  the  proceeding  In  the  way  at- 
tempted here.  On  the  face  of  the  papers  this 
Is  a  clear  preference  of  one  creditor."  Judge 
Lowell.  In  Re  Cronln  (D.  G.)  9S  Fed.  584, 
says:  "This  was  an  Involuntary  petition 
which  the  respondents  moved  to  dismiss. 
Two  of  the  three  petitioning  creditors  as- 
seuted  to  this  motion,  and  I  am  satisfied  that 
It  would  be  for  the  best  interest  of  the  cred- 
itors that  the  petition  should  be  dismissed 
and  the  respondent  permitted  to  settle  with 
his  creditors  by  way  of  compromise,  which 
he  Is  prepared  to  do  fairly  and  equally.  The 
other  petitioning  creditor  objected  to  the  dis- 
missal of  the  petition  and  desired  to  proceed 
to  an  adjudication.  It  was  not  shown  that 
any  oC  the  parUes  were  acting  In  bad  faith. 


If  a  respondent  has  committed  an  act  of 
bankruptcy  and  the  statutory  number  of  hla 
creditors  has  duly  petitioned  for  his  adjudica- 
tion as  a  bankrupt,  this  court  must  make  the 
adjudication,  even  though  it  Is  satisfied  that 
a  compromise  offered  by  the  respondent  would 
be  for  the  best  interest  of  the  creditors. 
Bankruptcy  Is  not  a  remedy,  like  an  injunc- 
tion or  the  appointment  of  a  receiver,  granted 
in  the  discretion  of  a  court  of  equity.  A  dis- 
tribution of  a  debtor's  assets  is  to  be  made  in 
bankruptcy,  if  he  has  committed  an  act  of 
bankruptcy  and  the  other  statutory  requi- 
sites have  been  complied  with.  Fraud,  op- 
pression, or  even  mistake,  may  in  some  cases 
'  be  sufficient  ground  for  the  dismissal  of  a 
petition,  but  none  of  these  grounds  exist  here. 
Lowell,  Bankr.  p.  39;  King  v.  Henderson 
[1898]  App.  Gas.  720.  Is  the  condition  altered 
by  the  fact  that  the  majority  of  the  petition- 
ers come  to  desire  a  dismissal  of  the  petition, 
which  dismissal  is  resisted  by  the  minority? 
Will  the  assent  of  the  majority  of  the  peti- 
tioners enable  the  court  to  act  for  the  Inter- 
est of  the  credi*;ors  by  dismissing  the  peti- 
tion, or  has  the  minority  the  right  to  insist 
upon  an  adjudication  if  an  act  of  bankruptcy 
has  been  committed?  I  think  that  In  this 
case  the  right  of  the  minorl^  is  absolute. 
After  the  petitioners  have  joined  in  a  petition 
they  ca^nnot  ordinarily  wlUidraw  against  the 
wishes  of  their  fellow  petitioners."  Further- 
more, the  mandatory  provisions  of  the  bank- 
ruptcy act;  In  sections  58a  and  59g  (Act  July 
1,  1898,  c.  541,  30  Stat.  pp.  561,  562  [U.  S. 
Comp.  St.  1901,  pp.  3443, 3445]),  requiring  that 
at  least  ten  days'  notice  shall  be  given  all 
creditors  before  an  involuntary  petition  shall 
be  dismissed,  by  the  petitioners,  or  for  want 
of  prosecution,  or  by  consent  of  the  parties, 
were  not  compiled  with.  The  order  dismiss- 
ing the  petition  without  the  notice  required 
by  the  statute  is  Invalid  and  most  be  set 
aside.  In  re  Plymouth  Cordage  Company, 
135  Fed.  1000,  68  O.  0.  A.  434. 

Appellants  also  complain  of  the  order  made 
allowing  a  fee  to  the  attorney  for  the  peti- 
tioning creditors,  the  objection  being  that 
since  they  did  not  secure  an  adjudication 
there  is  no  reason  why  the  bankmpfs  estate 
Bhoold  be  depleted  at  the  expense  of  the  cred- 
itor who  do  desire  an  adjudication.  The 
authority  of  the  court  to  allow  en  attorney's 
fee  to  tbe  petitioning  creditors  is  found  In 
section  64b,  which  provides ;  "The  debts  to 
have  priority,  -except  as  herein  provided,  and 
to  be  paid  In  full  out  of  bankrupt  estates,  and 
tbe  order  of  payment  shall  be  *  •  •  (3) 
The  cost  of  administration.  Including  •  •  • 
One  reasonable  attorney's  fee  for  the  profM- 
Blonal  services  actually  rendered.  Irrespective 
of  the  number  of  attorneys  employed,  to 
the  petitioning  creditors  in  involuntary 
cases."  Act  July  1,  1898,  c.  541,  SO  BUt  568 
[U.  8.  Comp.  St.  1901,  p.  3447].  We  have 
found  no  case  In  which  a  fee  was  allowed  an 
attorney  for  the  petitioning  creditors  prior  to 
adjudication.  The  proriston  of  law  for  a  fee 
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to  tbe  attorney  presnpposes  a  prior  adjudi- 
cation, as  It  IB  included  as  a  cost  of  admin- 
istration of  tbe  bankrupt's  estate.  It  seems 
too  clear  for  argument  that  a  court  may  not 
administer  tbe  estate  tintil  an  adjudication 
of  bankruptcy  la  made. 

Tbe  orders  complained  of  are  set  aside,  and 
the  case  remanded  to  the  court  below,  with 
directions  to  adjudicate  tlie  Copper  Company 
a  bankrupt,  and  to  proceed  with  ttae  adiminfs- 
tration  of  its  estate. 

KENT.  C.  J.,  and  SLOAN  and  NAVE,  JJ., 
(U  Am.  m 

In  re  BLACK  DIAMOND  COPPER  MIN. 
CO. 

(Sapreme  Court  of  Arizona.   March  80,  1906.) 

Bankbtjptct— Appeal— Bond— Appboval. 

Under  General  Orders  in  Bankruptcy  No. 
36  (SO  Fed.  xiv,  32  C.  C.  A.  zxxvi),  providing 
that  appeals  from  a  court  of  bankruptcy  shall 
be  allowed  by  the  judge  of  the  court  appealed 
from  or  the  court  appealed  to,  an  appeal  from 
an  order  in  bankruptcy  must  be  allowed  by  tlie 
Judge  of  the  court  appealed  from  or  by  tbe 
court  appealed  to,  and  the  bond  on  appeal  must 
be  approved  by  the  judge,  and  aumority  to 
approve  It  may  not  be  delegated  to  the  clerk 
ox  the  court 

Appeal  from  District  Court,  Cochise  Coun- 
ty; before  Justice  Fletcher  M.  Doan. 

Proceedings  in  iuToIantary  bankruptcy  of 
the  Black  Diamond  Copper  Mining  Com- 
pany. Heard  on  appeal  from  an  order  made 
In  the  district  court  sitting  in  bankruptcy. 
Dismissed. 

Ben  Goodrich,  for  appellant.  Francis  M. 
Hartman,  for  appellee. 

CAMPBELL,  J.  Tills  Is  an  appeal  from 
an  order  made  by  the  district  court  sitting 
In  bankruptcy.  Appellee  moves  to  dismiss 
on  tbe  ground  that  it  was  not  properly  per- 
fected. Tbe  order  complained  of  was  made 
on  July  28tb.  On  July  31st,  appellant  asked 
a  rehearing.  It  was  denied,  and  thereupon, 
following  the  territorial  practice,  he  gave  no- 
tice of  appeal  In  open  court  The  court  fixed 
the  amount  of  tbe  bond  on  appeal  at  $500, 
and  directed  that  tbe  same  be  approved 


the  clerk.  The  bond  was  filed,  and  approved 
by  the  clerk,  August  28tli.  Appellee  con- 
tends that  tlie  order  appealed  from  comes 
within  those  enumerated  In  section  25a  of 
the  bankruptcy  act  (Act  July  1,  1898,  c.  541, 
30  Stat  553  [U.  S.  Comp.  St  1901,  p.  3432]  I, 
and  tliat  the  appeal  must  he  perfected  by 
tue  filing  of  a  bond  within  10  days;  that, 
even  If  the  order  Is  such  as  to  be  appealable 
under  section  24,  tbe  appeal  should  be  dis- 
missed for  the  reason  tliat  the  bond  has  not 
been  approved  by  the  judge. 

It  is  not  necessary  to  determine  under 
which  section  of  tbe  act  the  appeal  sliould 
have  been  brought.  Pursuant  to  the  au- 
thority conferred  upon  it  the  Supreme  Court 
of  the  United  States  has,  by  order,  provided: 
"Appeals  from  a  court  of  bankruptcy  to  a 
Circuit  Court  of  Appeals  or  to  the  Supreme 
Court  of  a  territory  shall  be  allowed  by  ttae 
Judge  of  the  court  appealed  from,  or  the 
court  appealed  to,  and  shall  be  regulated,  ex- 
cept as  otherwise  provided  In  the  act,  by 
the  rules  governing  appeals  In  equity  in  the 
courts  of  the  United  States."  General  Order 
No.  36  (89  Fed.  xiv,  32  C.  C.  A.  xxxvl).  The 
appeal  must  be  allowed  by  the  judge  of  the 
court  appealed  from  or  of  the  court  appeal- 
ed to,  and  the  bond  on  appeal  must  be  ap- 
proved by  the  Judge,  and  authority  to  ap- 
prove it  may  not  be  delegated  to  the  clerk. 
O'Reilly  v.  Edrington,  90  U.  S.  724,  24  L. 
Ed.  ^9;  National  Bank  v.  Omaha,  96  U.  R 
73T,  24  L.  Ed.  881 ;  Brown  v.  McConnell,  124 
U.  S.  489,  8  Sup.  Ct  559,  31  L.  Kd.  495. 
Conceding  that,  by  fixing  the  amount  of  the 
bond  on  appeal  In  this  case,  the  Judge  of  the 
trial  court  thereby  allowed  tbe  appeal.  It  baa 
not  been  perfected,  as  the  tmnd  was  not  ap- 
proved by  him.  In  proper  cases  appellants.  It 
seems,  should  be  afforded  an  opportunity  by 
this  court  to  furnish therequlsitesecurlty;  but 
in  this  case  tbe  order  complained  of  has  been 
reversed  upon  an  appeal  brought  by  certain 
petitioning  creditors.  (Appeal  of  Soto  Bros. 
&  Renaud,  Copartners,  85  Pac.  653),  and 
nothing  would  be  accomplished  by  jiermlt* 
ting  appellant  to  furnish  the  proper  secnritT'. 

The  appeal  Is  dismissed. 

KENT,  0.  J.,  and  SLOAN  and  NATE,  JJ., 
concur. 
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(3  Oal.  App.  371) 

PEASH  T.  FINK. 

(Gout  of  Appeal.  First  DiHtrict,  GBllfornia. 
^pril  4,  1906.) 

1.  AfFEAL  and  EbSOB— Ef-FECT  or  APPEAJj— 
JDBIBDICTION  of  LOWEft  COUBT  — AHEND-. 
HENT  OF  FSOCEBDIKOS. 

The  Buperior  court  baa  authority  to  correct 
a,  mtsprision  of  its  clerk  in  enterins  an  order 
on  a  motioQ  for  a  new  trial,  and  to  make  the 
record  state  the  facts,  thoogfa  an  appeal  has  been 
taken. 

[Ed.  Note.— For  cases  in  point,  see  vol.  2, 
Cent.  Die.  Appeal  and  Error,  H  2198-2201.] 
2l  New  TBiAii— Bux  of  Bxcxftiokb— State- 

VENT  OF  CaHB. 

Tha  only  difference  between  a  bill  of  ex- 
ceptions and  a  statement  of  a  case,  within 
Code  CiT.  Proc  $  669,  reqairii^  a  party  intend- 
ing to  move  for  a  new  trial  to  aerve  a  notice  of 
bis  intention,  designating  the  ground  on  which 
the  motion  will  be  made,  and  whether  the  same 
will  be  made  on  affidavits  or  by  a  bill  of  ex- 
ceptions or  a  statement  of  the  case,  la  that 
in  ft  statement  of  the  case  tbe  moving  party, 
in  addition  to  setting  forth  in  tbe  body  of  the 
document  tbe  exceptions  which  were  taken  at 
tbe  trial,  must  also  specify  tbe  particular  ones 
upon  which  he  relies  In  support  of  bis  motion, 
and,  if  the  insufficiency  of  tbe  evidence  Is  tbe 
ground  of  an  exception,  or  is  stated  in  a  notice 
of  a  motion  for  a  new  trial,  tbe  particulars  in 
which  the  evidence  is  claimed  to  be  insufficient 
must  be  specified  in  either  dqpument 

3.  Apfrai^Becobd— Scope. 

A  notice  of  intention  to  move  for  a  new 
trial  stated  that  it  would  be  made  on  a  bill 
of  exceptions  thereafter  to  be  prepared.  The 
document  set  forth  in  the  transcript  was  entitled 
** Statement  of  the  Case."  Tbe  statement  con- 
tained all  the  matters  essential  to  a  bill  of  ex- 
ceptions, stated  in  the  same  manner  as  would 
be  appropriate  therein.  Held,  that  tbe  docu- 
ment must  be  treated  as  a  part  of  the  record 
on  appeal  from  the  order  denying  a  new  trial ; 
the  errors  relied  on  being  sufficiently  indicated. 

4.  Same. 

Code  Civ,  Proc.  SI  939,  950,  require  ap- 
pellant to  furnish  a  copy  of  a  bill  of  exceptions 
or  a  statement  in  the  case,  and  at  tbe  bearing 
the  statement  is  available  for  considering  the 
objection  that  the  evidence  is  insufficient,  if  tbe 
appeal  is  taken  witbin  60  days  after  tbe  rendition 
of  the  judcrmeut  A  judgment  was  rendered  De- 
cember 7th.  The  appeal  therefrom  was  taken 
January  13th  following.  Appellant  set  forth 
in  the  transcript  a  document  entitled  "State- 
ment of  the  Case,"  which  set  forth  all  tbe 
matters  essential  to  a  bill  of  exceptions.  Held, 
that  the  document  was  a  part  of  the  record,  not 
only  for  a  review  of  the  errors  of  law  therein 
specified,  but  also  for  determining  whether  the 
evidence  was  sufficient. 

6.  Pbikcital  and  Agent— Pboof  of  Aqehot 

— Decusation  bt  ah  Aqent. 

Under  Civ.  Code  8  2319,  declaring  that  an 
agent  has  autjtority  to  make  representations 
not  including  the  terms  of  his  authority,  the 
dedaratioB  of  a  person  claiming  to  be  tbe 
agent  of  another  is  insufficient  to  establish  the 
agency  or  the  terms  of  his  authority. 

[EkI.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  S§  40.  416-419.] 

6.  Same— Rights  of  Third  Pebbons. 

One  dealing  with  another,  on  bis  mere 
statement  that  he  is  the  agent  of  a  third  per- 
son, takes  on  himself  tbe  risk  of  being  able  to 

show  the  existence  of  the  agency,  and,  if  be 
accepts  Buch  statement  autl  is  deceived,  he  has 
no  relief  against  tbe  third  person. 

[Ed.  Note. — For  cases  in  point,  s^e  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  H  391-401.] 
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7.  Same  —  Existence  of  Rehation  —  Evi- 
dence. 

On  tbe  issue  whether  a  third  person  was 
tbe  agent  of  defendant  in  entering  into  a  con- 
tract for  the  exchange  of  land,  whereby  defwid- 
ant  was  to  convey  to  plaintiif  certain  land  in 
consideration  of  plaintiff  convejriug  land  to  de- 
fendant, evidence  that  a  certibcate  of  title  to 
the  land  which  defendant  was  to  convey  was 
made  by  a  searcher  of  records  and  in  the  form 
of  a  report  addressed  to  defendant,  which -was 
delivered  to  the  third  person,  was  Inadmissible 
to  ^ow  ttmt  the  third  person*  was  defendant's 
agent,  in  the  absence  of  evidence  showing  the 
report  was  ddivered  to  or  sent  by  defendant 

8.  Same. 

The  evidence  was  ioadmissible  to  sbow  that 
plaintiff  was  justified  in  believiog  that  the 
third  person  was  defendant's  agent. 
0.  Same. 

Tbe  posseBston  by  a  third  person  of  a  deed 
does  not  snow  that  he  is  the  agent  of  tbe  grantor 
for  any  other  purpose  than  to  ddlver  the  deed 
and  to  receive  the  purchase  price  named  therein. 

10.  Same— Ratification. 

Plaintiff  entered  into  a  contract  with  a 
third  person,  representing  himself  as  the  agent 
of  defendant  for  tbe  exchange  of  land.  Sub- 
sequently a  purchaser  vras  negotiating  for  the 
purchase  of  ■  the  property  which  the  contract 
required  defendant  to  convey  to  plaintiff.  At 
that  time,  plaintiff  held  a  deed  on  the  premises 
and  it  was  agreed  that  the  purchaser  coula 
receive  a  satisfactory  deed  from  defendant  by  the 
destruction  of  plaintiffs  deed.  PlaiotilTs  deed 
was  dratroyed,  and  defendant  made  a  conveyance 
to  tbe  purchaser.  Defendant  had  no  knowledge 
at  the  time  of  any  representations  of  the  third 
person.  Held,  that  defendant  did  ^ot  ratify  the 
acts  of  the  third  person. 

11.  Same— BviDENCB  of  Bsibtbncb  of  Rela- 
tion—A  DMIS8IBILTTT. 

On  tbe  issue  whether  a  third  person  was 
the  agent  of  defendant,  in  a  transaction  whereby 
the  third  person  entered  into  a  contract  with 
reference  to  certain  land  belonging  to  defendant, 
evidence  of  transactions  between  defendant  and 
tbe  third  person,  in  reference  to  other  property, 
was  inadmissible  especially  where  the  party' 
dealing  with  tbe  agent  had  no  knowledge  of  3u<^ 
transactions. 

[Ed.  Note. — For  cases  In  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  8  409.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  O.  B.  Hebbardi, 

Judge. 

Action  by  W.  R.  Pease  against  A.  A.  Fink. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

W.  V.  WllllamBon,  foe  appellant  J.  8. 
Beidt  for  respondent 

HARRISON,  P.  J.  Action  to  recorer  dam- 
ages Cor  breacb  ot  contract  In  the  com- 
plaint herein  tbe  plaintiff  shows  that  In  pur- 
suance of  an  agreemeDt  between  lilm  and  the 
defendant  for  an  exchange  of  properties 
owned  by  them  rmpectlvely,  they  each  ex- 
ecuted a  deed  of  convcTance  to  the  other; 
that  at  tbe  tUne  of  such  conveyances  there 
was  an  Incumbrance  upon  his  land  which  had 
been  placed  there  by  himself,  amounting  to 
$4,000;  that  one  of  the  terms  of  their  agree- 
ment wag  that  the  defendant  would  assume 
and  pay  tbe  said  Indebtedness  and  hold  tbe 
plaintiff  harmlms  therefrom;  that  the  con- 
veyance to  the  defendant  contalnOfL^  clauacL 
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by  which  he  assamed  mich  obligation;  ttiat 
the  defoidant  failed  and  neglected  to  comply 
with  his  said  agreement  or  to  discharge  said 
Incumbrance;  that  by  reason  of  such  failure 
the  plaintiff  was  compelled  to  and  did  pay 
the  sum  of  $1,342,  and  sustained  other  dam- 
age amounting  to  fC>70.  He  therefore  asks 
Judgment  against  the  defendant  for  these 
amounts  of  mcmey.  The  evidence  at  the  trial 
disclosed  the  following  facts:  In  December. 
1899,  the  plahitlff  was  the  owner  of  a  parcel 
of  reel  estate  In  Oakland,  situated  at  the 
northwest  oornw  of  Fourth  and  Jackson 
streets,  which  was  Incnmbered  by  a  deed  of 
trust  executed  by  the  plaintiff  to  the  Union 
Savings  Bank  to  aecnre  his  promissory  note 
fbr  |4/)00,  and  he  was  deBlroos  of  selling  the 
same  or  exchanging  It  for  some  unincumber- 
ed real  property.  Being  occupied  with  his 
buslneas,  he  Intrusted  the  matter  to  his  fa- 
ther, Edwin  B.  Pease.  The  latter  having 
been  Informed  that  the  defendant  owned 
some  land  In  Berkeley,  and  that  Philip  Mun- 
roe  was  his  ag^t,  visited  the  ofljce  of  Mun- 
roe  In  San  Frandsco,  and  being  told  by  him 
that  he  vras  the  agent  of  Mr.  Ftaik.  the  de- 
fendant herein,  and  had  the  handling  of  the 
Berkel^  property,  went  with  him  to  Berkeley 
and  examined  the  same.  Upon  reporting  to 
the  plaintiff  the  result  of  his  visit  and  exam- 
ination, the  latter  expressed  his  willingness  to 
exchange  the  Oakland  property  for  It,  and 
thereiqron  his  father  had  a  further  conference 
with  Hunroe,  at  which  they  agreed  upon  an 
exchange  of  the  Oakland  property  for  10  lots 
In  the  Berkeley  tract  which  bad  been  select* 
ed  by  him.  Accordingly,  on  December  28, 
1899,  ttie  plaintiff  signed  and  acknowledged 
a  deed  of  conveyance  of  the  Oakland  prop- 
erty, but  without  having  the  name  of  any 
grantee  Inserted  therein,  reciting,  hovrever, 
that  "this  deed  Is  made  subject  to  a  morlsage 
for  $4,000  now  on  said  property,  together  with 
the  accrued  Interest  thereon."  He  placed 
this  Instrument  In  the  hands  of  his  father, 
and  It  was  by  him  delivered  to  Munroe.  who 
at  the  same  time  delivered*  to  the  father  a 
deed  from  the  defendant  to  the  plaintiff  toe 
the  aforesaid  10  lota  in  the  Bwkeley  tract 
Neither  of  these  deeds  was  ever  placed  upon 
record.  The  deed  made  by  Qie  plaintiff  was 
retained  by  Munroe  In  his  posseaston  until 
It  was  produced  at  the  trial  herein  upon  the 
demand  of  the- plaintiff,  and  the  one  dellv^Kd 
to  the  plaintiff  was  destroyed  about  a  year 
later  as  her^nafter  stated.  The  lots  de- 
scribed In  the  deed  from  the  defendant  to  the 
plaintiff  are  subdivisions  of  a  block  of  land  In 
Berkel^,  and  with  other  subdivisions  vf  the 
same  block,  at  the  time  of  these  negotiations, 
stood  of  record  In  the  name  of  the  def aidant 
Munroe  was  a  dealer  in  real  estate,  and  aiHne 
months  prior  thereto  had  agreed  with  the  de* 
fendont  for  the  purchase  of  the  block  from 
him  at  any  time  within  a  year  at  the  rate 
of  $75  a  lot,  with  the  privilege  of  taking 
one  or  more  IoIb  at  any  time  whenever  he 
might  dispose  of  them.  After  the  aforesaid 


exchange  of  properties  had  been  agreed  upon, 
Hunroe  requested  the  defendant  to  make  a 
deed  of  the  Berkeley  lots,  leaving  the  name  of 
the  grantee  blank,  and  thereupon  the  defend- 
ant signed  and  acknowledged  a  deed  therefor 
without  Inserting  the  name  of  a  grantee,  and 
delivered  It  to  Munroe,  who  delivered  It  to 
the  plaintiff.  The  deed  Itself  had  been  de- 
stoyed  prior  to  the  trial  her^  without  hav- 
ing been  placed  of  record,  and  there  was  a 
conflict  of  testimony  as  to  whether  It  con- 
tained the  name  of  any  grantee  at  the  time 
of  Its  delivery  to  the  plaintiff,  bxA  under  tbo 
findings  of  the  court  It  must  be  assumed  ttiat 
before  Its  delivery  to  the  plaintiff  his  name 
had  been  written  therein  as  grantee.  In  No- 
vember, 1900,  a  third  perwm  was  negotiating 
for  the  purchase  of  some  Bericeley  property. 
Including  the  lots  described  In  the  deed  de- 
livered to  the  plaintiff,  and  certain  others 
of  which  the  title  still  stood  of  record  In  Ow 
name  of  the  defendant  and,  for  the  purpose 
of  consummating  the  negotiation,  the  plain- 
tiff and  the  defendant,  together  with  tiie  pur* 
chaser,  met  at  the  office  of  Munroe.  It  was 
then  agreed  between  them  that  as  the  deed 
for  the  10  lots  then  held  by  the  plaintiff  hod 
never  been  recwded,  the  purchaser  could  re- 
ceive a  satisfactory  deed  by  the  destnictkm 
of  that  deed  and  a  convince  to  him  tnm 
tlie  defendant  of  the  entire  tract  According- 
ly, the  deed  to  the  plaintiff  was  destroyed, 
and  the  defendant  made  a  conv^ance  to  the 
purchaser  of  all  of  the  property,  and  raoMved 
^from  him  his  check  fOr  the  entire  purdiase 
price  of  the  land  embraced  In  the  omvey- 
ance,  and  gave  to  the  plaintiff  Us  own  check 
for  $000,  the  price  for  vrfalch  the  plaintiff  had 
agreed  to  sell  his  10  lots.  In  .A^U,  1901,  tbe 
Union  Savings  Bank  caused  the  Oakland 
property  to  be  sold  under  the  power  con- 
tained in  the  aforesaid  deed  of  trust  and  Its 
proceeds  applied  upon  the  obligation  held  1^ 
it  against  the  plaintiff.  There  being  a  de- 
ficiency (tf  audi  proceeds.  It  afterwards  com- 
menced an  action  against  the  plslntiff  for 
the  recovery  of  such  deficiency,  and  the  plain- 
tiff was  compelled  to  pay  $1,342  fn  settlement 
of  this  action.  Upon  tiie  trial  the  court 
found  In  accordance  with  the  allegations  In 
the  complaint  except  as  to  the  consequential 
damage  therein  claimed,  and  rendered  Judg- 
ment In  favor  of  tbe  plaintiff.  From  this 
Judgment  and  from  an  order  denying  a  new 
trial,  the  defendant  has  appealed. 

1.  In  the  transcript  which  was  originally 
filed  h»eln  the  order  doiylng  a  new  trial 
has  the  following  recital :  "In  this  cause  de- 
fendant's motion  for  a  new  trial  come  on 
regularly  this  day  to  be  heard,  J.  S.  Reld, 
Esq.,  appearing  as  attorney  for  the  plaintiff, 
the  defendant's  attorney  falling  to  appear. 
Wberenpon  It  Is  ordered  by  the  court  ttaat 
said  motion  for  a  new  trial  be  and  the  same 
is  hereby  denied,"  In  the  brl^  of  respond- 
ent thereafter  filed,  one  of  the  points  made 
In  his  behalf  was  that  ss  It  thus  appeared 
that  the  defendant  had  abandoned  his  motion 

Digitized  by  Google 


OaL)  PEASB  t.  FINE.  669 


in  the  snpertor  court,  be  could  not  now  be 
heard  to  allege  error  In  denying  It  Tbe  ap- 
pellant thereupon  procured  an  amendment 
of  this  entry  to  be  made  by  tbe  superior 
court,  so  that  It  now  reads:  "In  this  cause 
defendant's  motion  for  a  new  trial  came  on 
r^ularly  this  day  to  be  heard,  J.  S.  Reid  ap- 
pearing as  attorney  for  plaintiff,  and  A, 
Cooley,  Esq.,  appearing  for  W.  F.  Williamson, 
Esq.,  as  attorney  for  defendant  Whereupon 
it  ia  ordered  by  tbe  court  that  said  motion 
for  a  new  trial  be  and  the  same  Is  hereby 
denied."  And  upon  application  therefor,  and 
suggestion  to  this  court  of  a  dImlnutiOQ  of 
the  record,  be  was  allowed  to  file  a  certified 
copy  of  such  minute  entry  as  a  part  of  the 
record  herein.  The  respondent;  however,  con- 
tends that  this  amended  entry  cannot  be  con- 
sidered, for  the  r^Bon  that  by  virtue  of  the 
preTtons  appeal  the  superior  court  bad  lost 
Jurisdiction  to  make  any  amendment  of  its 
original  entry.  Tbe  principle  upon  which  it 
Is  held  that,  after  an  appeal  from  its  judg- 
ment, a  superior  court  Is  divested  of  authori- 
ty to  make  any  change  In  the  Judgment,  Is 
inapplicable  here.  Tbe  amendment  was  not 
Rougbt  for  tbe  purpose  of  making  a  change 
In  the  Judicial  action  of  the  court,  nor  did 
it  have  the  effect  to  change  in  any  respect 
the  order  from  which  the  appeal  was  taken. 
It  was  made  to  correct  a  misprision  of  the 
clerk  in  entering  the  order,  and  to  make  tbe 
record  correctly  state  the  circumstances  un- 
der which  It  was  made.  The  Judicial  ac- 
tion of  the  conrt — the  order  denying  a  new 
trial — la  In  Identical  language  In  both  the 
original  and  the  amended  entry  thereof.  The 
authority  of  a  court  to  correct  Its  records 
at  any  time  so  that  they  may  speak  tbe 
truth  Is  well  settled.  Kaufman  v.  Shain,  111 
Cal.  16,  43  Pae.  883,  52  Am.  St.  Rep.  139. 

2.  It  is  further  urged  by  the  respondent 
that  tbe  appeal  from  the  order  denying  a 
new  trial  cannot  be  considered  for  tbe  rea- 
son that  In  the  notice  of  batentlon  therefor 
tbe  defendant  stated  that  It  would  he  made 
upon  affidavits  and  a  bill  of  exceptions  there- 
after to  be  prepared  and  settled;  whereas, 
tbe  document  set  forth  In  the  transcript  Is 
entitled,  "Engrossed  Statement  of  tbe  Case," 
and  was  settled  and  allowed  as  such  by  the 
judge  before  whom  the  cause  was  tried. 
The  procedure  for  obtaining  a  new  trial,  au- 
thorized by  section  659  (2)  of  the  Code  of 
Civil  Procedure,  Implies  that  a  bill  of  excep- 
tions may  have  been  settled  before  notice 
of  the  motion  shall  have  been  given,  and 
that  In  snch  case  the  bill  shall  he  used  on 
that  motion.  If,  however,  no  bill  has  been 
settled,  the  same  procedure  Is  prescribed  for 
Its  settlement  as  for  the  settlement  of  a  state- 
ment of  the  case.  There  Is  no  substantial 
difference  between  tbe  two  documents  when 
settled;  tbe  only  difference  being  that  in  a 
stat^ent  of  the  case  the  moving  party.  In 
addition  to  setting  forih  in  the  body  of  the 
dodunent  the  exceptions  which  were  taken 
at  the  trial,  nmst  also  spediy  tbe  partlcalar 


ones  npon  which  be  relies  In  support  of  bis 
motion.  If  the  Insufficiency  of  the  evidence 
is  the  ground  of  an  exception  to  tbe  decision, 
or  la  stated  In  tbe  notice  of  a  motion  for 
a  new  trial,  tbe  particulars  in  which  the  evi- 
dence Is  claimed  to  be  insufficient  must  be 
specified  In  either  dociunent  Tbe  legal  effect 
of  a  document  is  to  be  determined  upon  a 
consideration  of  the  matter  which  It  contains, 
rather  than  by  tbe  name  which  Is  given  to  it, 
and  the  document  Is  not  to  be  disregarded 
merely  upon  the  ground  that  It  Is  erroneously 
entitled,  or  Is  without  any  title.  Although 
the  document  set  forth  In  the  transcript  here- 
in is  entitled  "Statement  of  tbe  Case,"  it  may 
also  be  treated  as  a  bill  of  exceptions.  All 
of  the  matters  which  would  be  essential  to 
a  bill  of  exceptions  are  contained  therein,  and 
are  stated  In  tbe  same  manner  as  would  be 
appropriate  In  such  hlli.  The  fact  that,  In  ad- 
dition thereto,  the  exceptions  taken  at  tbe  trial 
are  grouped  together,  and  specified  as  errors  of 
law  committed  by  the  court,  does  not  Im- 
pair Its  force  as  a  bill  of  exceptions,  and  may 
be  disregarfled.  It  must  be  held,  therefore, 
that  the  document  may  be  considered  as  a 
part  of  the  record  upon  tbe  appeal  from  tbe 
order  denying  a  new  trial.  The  appellant 
sufilclently  Indicated  the  errors  of  law  upon 
which  he  relied  by  so  characterizing  the  ex- 
ceptions taken  by  blm  at  the  trial  which 
be  enumerated.  There  Is  no  statutory  re- 
quirement that  either  document  shall  specify 
the  purpose  for  which  It  Is  prepared  or  set- 
tled, and  the  document  when  settled  Is  there- 
fore available  for  any  purpose  authorized  by 
the  Cbde.  Sectloo  950  of  the  Code  of  Civil 
Procedure  provides  that,  on  an  appeal  from 
a  final  Judgment,  appellant  shall  furnish  the 
court  with  a  copy  of  any  bill  of  exceptions 
or  statement  In  the  case  on  which  he  relies, 
and  at  the  hearing  of  such  appeal,  if  it  Is 
taken  within  60  days  after  tbe  rendition  of 
the  Judgment,  the  statement  of  the  case  is 
available  for  considering  the  objection  that 
the  evidence  Is  insufficient  to  sustain  the  de* 
clslon.  Code  Civ.  Proc.  S  939  (1);  Wall  v. 
Mines,  128  Cal.  136,  60  Pac  682.  Tbe  Judg- 
ment herein  In  favor  of  the  plaintiff  was 
rendered  December  7,  1908,  and  tbe  appeal 
therefrom  was  taken  January  13,  1904. 
Whether  the  document  be  regarded  as  a 
statement  of  the  case  or  as  a  bill  of  ex- 
ceptions. It  forms  a  part  of  the  record  to 
be  considered  on  tbe  appeal  from  the  Judg- 
ment, not  only  for  a  review  of  the  errors 
of  law  therein  specified,  but  also  for  deter^ 
mining  whether  tbe  evidence  Is  raffldent  to 
sustain  the  decision. 

8.  Counsel  for  the  respective  parties  hare 
presented  In  their  briefs  an  able  and  elabo- 
rate discussion  of  several  principles  of  law 
claimed  to  be  pertinent  to  a  decision  of  tbe 
appeal,  but  from  the  conclusion  that  we  have 
reached  upon  one  of  the  alleged  errors  of 
the  superior  court  it  becomes  unnecessary, 
as  well  as  Inapprt^riate,  to  determine  tbe 
other  proposltloiUL  The  basis  of  tbe  plain- 
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tiff's  cause  of  actfon  Is  fbe  agreement  of  the 
defendant  to  assume  the  payment  of  the  ob- 
ligation secured  by  the  deed  of  trust,  and, 
accordingly,  the  court  has  found  that  the 
defendant  made  such  agreement,  and  that 
the  deed  from  the  plaintiff  of  the  Oakland 
property  of  December  28,  1809,  was  made  In 
pursuance  of  an  agreement  between  the  plain- 
tiff and  the  defendant  There  is,  however, 
no  evidence  in  the  record  upon  which  these 
findings  can  be  sustained.  It  is  very  clearly 
sliown  therein  that  the  defendant  was  not 
present  at  any  interview  or  negotiation  in 
which  the  transaction  or  execntion  of  the 
deeds  was  discussed,  and  that  he  never  knew 
or  heard  of  any  negotiations  for  an  excbange 
of  the  properties,  or  the  execution  of  the 
deed  of  the  Oakland  property,  nntll  after  the 
commencement  of  this  action,  and  that  neith- 
er the  plaintiff  nor  his  father  ever  met  the 
defendant,  or  exchanged  any  verbal  or  other 
communication  with  him  until  nearly  a  year 
after  the  date  of  the  said  deed.  The  ground 
UQon  which  the  respondent  relies  In  support 
of  the  findings  is  that.  In  the  n^tlatlons  be- 
tween the  plaintiff's  father  and  Munroe  for 
the  exchange  of  the  properties,  Munroe  was 
the  agent  of  the  defendant  for  that  purpose, 
and  that  the  defendant  Is  bound  by  all  of 
the  acts  and  representations  of  Alunroe  as 
his  agent  There  Is,  Itowever,  no  evidence 
in  the  record  tending  to  establish  the  fact 
of  such  agency,  or  that  1!iIunroe  had  any  au- 
thority from  the  defendant,  except  the  tes- 
timony of  the  plaintiff's  father  that  Munroe 
stated  to  bim  that  he  was  such  agent;  and 
the  rule  is  of  long  standing  that  the  decla- 
rations of  a  person  claiming  to  be  the  agent 
of  another  are  Inaufflclent  to  establish  such 
agency  or  the  terms  of  his  authority.  Civ. 
Code,  I  2319  (2);  S.  &  L.  Soc  T.  Gerlchten, 
M  Cat  820,  2  Pac  405;  Smith  t.  Liverpool, 
etc,  Ins.  Co.,  107  Cal.  432,  40  Pac.  540.  On 
the  other  hand,  the  defendant  testified  that 
Munroe  was  not  his  agent,  and  that  he  had 
never  employed  or  authorized  him  to  act  as 
bis  agent  for  the  sale  of  any  property;  that 
be  never  had  any  dealings  with  any  one  In 
connection  with  the  Oakland  property  or 
any  conversation  with  any  one  about  Its  pur- 
chase or  sale,  or  the  payment  of  any  Incum- 
brance thereon,  and  had  never  bad  In  his 
possession  any  paper  or  Instrument  referring 
to  It,  or  known  anytliing  about  the  property 
until  the  commencement  of  this  suit,  and 
Munroe  himself  testified  that  he  had  never 
acted  as  the  agent  of  the  defendant  and 
did  not  act  as  his  agent  in  the  transection  of 
December.  1890,  and  did  not  at  that  time 
state  to  the  plaintiff's  father  that  he  was 
bis  agent  One  who  deals  with  another,  upon 
his  mere  statement  that  be  is  the  agent  of  a 
third  person,  takes  upon  himself  the  risk  of 
being  able  to  show  that  such  agency  existed. 
McDonald  v.  Cool,  134  Cal.  502,  68  Pac.  727. 
If,  Instead  of  satisfying  himself  thereof  by 
Indepradent  Investigation,  he  accepts  such 
statement  and  la  deceived,  he  is  the  victim 


of  his  own  credulity.  The  testimony  of  these 
declarations  was  inadmissible  for  the  pur^ 
pose  of  proving  such  agency,  and  should  bare 
been  excluded  by  the  court  upon  the  defrad- 
ant's  objection  thereto,  and  when  received 
should  not  have  been  considered. 

During  the  trial  the  plaintiff  offered  In  evW 
dence  a  certificate  of  title  to  the  Berkel^  lota 
made  by  a  searcher  of  records  December  23; 
1809,  In  the  fonn  of  a  report  addressed  to 
the  defendant,  which  the  witness  testlBed 
bad  been  given  to  him  by  Munroe,  and  at 
the  time  of  introducing  the  same  his  counsd 
stated  that  it  was  for  the  purpose  of  show- 
ing that  the  plaintiff  was  warranted  In  be- 
lieving that  Munroe  was  the  agent  of  the  de- 
fendant The  defendant  objected  to  its  in- 
troduction, unless  the  plaintiff  should  in  some 
way  connect  the  defendant  with  it  The 
court  overruled  the  objection  and  allowed  the 
certificate  in  evidence,  without  any  evidence 
that  It  had  been  made  at  the  Instance  of  or 
with  the  knowledge  of  the  defendant  or  that 
It  had  been  delivered  to  or  seen  by  him.  The 
evidence  so  offered  not  only  had  no  tendency 
to  show  that  Munroe  was  the  agent  of  tha 
defendant,  or  to  Justify  the  plaintiff  in  be- 
lieving that  be  was  such  agent  but  the  ob- 
jections of  the  defendant  were  well  take), 
and  the  court  erred  in  overruling  them.  Tlie 
possession  by  Munroe  of  the  deed  from  the  de- 
fendant to  the  plaintiff  of  the  Berkley  lots 
had  no  tendency  to  show  that  Munroe  waa 
the  agent  of  the  defendant  for  any  otber 
purpose  than  to  deliver  the  deed,  and.  If  the 
purchase  price  was  named  therein,  to  receive 
the  same;  nor  did  it  have  any  tendency  to 
show,  or  authorize  the  plaintiff  to  believe, 
that  his  previous  negotiations  with  Munrot 
had  been  authorized  or  approved  by  the  de- 
fendant If  no  purchase  price  was  named  In 
the  deed,  the  defendant,  in  the  absence  <^ 
any  showing  of  fraud,  or  of  bona  fides  on 
the  part  of  the  plaintiff,  might  be  estopped 
from  disputing  the  title  thereby  transferred; 
but  its  delivery  to  the  plaintiff  would  not 
authorize  him  to  believe  that  Munroe  bad 
authority  to  deliver  It  to  him  as  a  gratult7> 
nor  did  the  possession  of  the  deed  by  Munroe 
have  any  tendency  to  show,  or  give  an; 
ground  to  the  plaintiff  for  believing,  tbat 
the  defendant  had  authorize  Munroe  to  pur- 
chase any  property  for  him,  or  to  accept  any 
property  In  exchange  for  the  Berkeley  lots, 
or  to  fix  the  terms  upon  which  an  exchange 
should  be  made,  or  to  enter  into  an  executory 
contract  which  should  be  binding  upon  tba 
defendant  for  the  paymoit  of  an  <rii)Ilgatloa 
of  the  plaintiff. 

The  contention  of  the  respondent  that  the 
act  of  the  defendant  In  November,  1900,  waa 
a  repurchase  of  the  Berkeley  lots  by  him  frooi 
the  plaintiff,  and  thereby  a  ratification  of  tbs 
set  of  Munroe  In  exchanging  the  property,  is 
not  sustolned  by  any  evidence  In  the  record 
There  Is  no  testimony  that  It  was  a  purchase^ 
and  the  plaintiff  himself  teetifled  that  tba 
defendant  aald  nothing  to  bim  In  regard  to 
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pnicbaring  the  lots.  It,  moreorer,  clearly  ap- 
pears from  the  eridence  that  &t  tbat  time  tbe 
defendant  bad  no  knowledge  of  any  of  the 
acts  or  representations  of  Munroe  In  refer- 
ence to  the  Oalcland  proparly^  and  wttbont 
BQch  Icnowledge  there  could  be  no  implied  rat- 
ification. The  evidence  of  transactions  be- 
tween defendant  and  Mnnroe  In  reference  to 
other  property  was  unavailing  for  establish- 
ing any  agency  In  this  transaction,  or  to  au- 
thorize the  plaintiff  to  believe  that  Munroe 
was  acting  In  this  transaction  as  the  agent 
of  the  d^end^nt,  since  both  the  plaintiff  and 
his  father  testlfled  that  they  had  neither  of 
ihem  met  the  defendant  until  about  a  year 
after  the  transaction,  and  there  Is  no  evi- 
dence that  they  had  any  knowledge  of  the 
other  traneactionB  to  which  th^  referred  in 
their  testfmony. 

The  judgment  and  ordn  denying  a  new 
trial  are  reversed. 

We  coocnr:  HALL,  T.;  GOOPEB,  X 


(I  Cal.  App.  196) 

ALPER  et  al.  t.  TOBSmX  et  aL 
ffTonrt  of  Appeal,  Third  Pistrict,  California. 
■  AprU  0.  1006.)  . 

REPI.STnC— OWNBSSHIP  Of  PeOPEBTT— IjIBN— 

Findings— Evidence. 

In  an  action  to  recover  possession  o'  steel 
rails,  evidence  held  to  sustain  findings  that  the 
rails  belonged  to  an  insolvent  corporatloD  of 
which  Intervener  was  assignee,  and  that  de- 
fendant, who  h'eld  the  same  as  bailee,  bad  no 
lien  thereon  tta  storage^ 

Appeal  from  Superior  Conr^  Contra  Costa 
County ;  William  8.  Wells,  Judge. 

Action  by  A.  Al^er  and  another  against 
Patrldc  TOrm^,  and  U  N.  Buttaer,  as  as- 
signee of  the  Union  Stackyard  Company  of 
San  Francisco,  Intervener.  From  a  Judgment 
In  favor  of  intervener,  and  from  an  order 
denying  defendant  Tormey'a  motion  for  a 
new  trial,  he  app^s.  Affirmed. 

R.  H.  Lattlmer  and  U  F.  Tormey,  for 
appellants.  Ixrais  H.  Kownstone,  for  re- 
qiondents.  M.  B.  Jonee,  for  Intwrener. 

CHXPMAN,  P.  J.  Action  to  recover  from 
defendant  Tormey  the  poasesslon  as  the  ratue 
of  certain  60  tons  of  steel  rails.  L,  C  Wlt- 
t«3myer,  as  assignee  of  the  Unlcm  Stockyard 
Company,  an  Insolvent  debtor,  filed  a  com- 
plaint In  Intervention,  claiming  that  the 
property  belonged  to  said  Insolvent  debtor. 
Defendant  Tormey  answwed  the  plaintiff's 
complaint,  claiming  that  said  rails  were  de- 
livered to  him  as  bailee  by  one  A.  S.  Oarret- 
son  tor  safekeeping  and  that  be,  defendant, 
baa  a  lien  on  the  rails  as  security  for  serv' 
ices  In  "safely  and  securely  keeping  the  said 
steel  rails,"  which  services  he  alleged  to  be  of 
the  value  of  tl>GOO.  He  further  alleged  that 
one  EL  J.  Bandall  is  the  owner  of  the  rails 
as  successor  to  said  Garretson.  Plaintiffs 
answored  the  complaint  In  intervention  de- 


nying the  ownerdilp  and  right  of  possessloa 
of  the  stockyard  company,  and  allied  that 
prior  to  the  commencement  of  the  action 
said  company  sold  and  transferred  to  plain- 
tifls  the  said  rails  and  that  plaintiffs  are 
now  the  owners  thereof  and  entitled  to  pos- 
session. Defendant  Tormey  also  answered 
the  complaint  In  Intervention  specifically  de-. 
nylng  Its  allegations  and  averring  a  Hen  as 
set  forth  In  his  answer  to  the  plaintiffs'  com< 
plaint  Judgment  passed  for  the  intervener 
and  this  appeal  la  by  defendaut'Tormey  from 
the  judgment  and  from  the  order  denying  his 
motion  for  a  new  trial.  The  cause  was  here 
on  the  appeal  of  plaintiffs,  and  as  to  them  the 
Judgment  was  affirmed.   82  Pac.  1063. 

The  only  question  now  here  la  whether  the 
evidence  was  sufficient  to  support  the  findings 
that  the  Union  Stoclcyard  Company  is  the 
owner  of  the  rails  as  alleged  In  Its  complaint 
and  that  defendant  Tormey  agreed  to  store 
them  without  compensatioa  In  his  brief  ap- 
pellant does  not  claim  ownership  In  Randall, 
and  we  shall  assume  that  the  allegation  of 
such  ownership,  alleged  In  his  answer.  Is 
waived.  He  now  claims  that  the  evidence 
falls  to  show  ownership  in  the  Union  Stock- 
yard Company,  and  that  If  ownership  in 
anybody  Is  shown.  It  Is  In  Garretson,  which, 
if  true,  defeats  the  action.  It  appears  from 
the  testimony  of  appellant  Tormey  that  a 
quantity  of  Steel  rails,  among  them  the  rails 
In  question,  was,  In  the  year  1800,  deposited 
on  his  land,  near  the  property  of  the  com- 
pany, by  Garretson ;  that  Garretson  was  a 
stockholder  In  the  company,  as  was  appellant, 
who  was  also  president  of  the  company  from 
1892  to  1895;  that  the  compaliy  used  a  large 
quantity  of  the  rails  as  they  were  needed, 
which  were  taken  from  the  place  where  stored 
on  appellant's  land  and  with  his  knowledge 
and  without  objection,  many  being  so  used 
by  appellant's  direction  while  he  was  presi- 
dent of  the  company  and  for  Its  purposes; 
that  appellants  supposed  at  the  time  they 
were  so  stored  on  his  land  that  the  rails  be- 
longed to  the  company  and  were  to  be  used 
for  the  Improvement  of  Its  property  and  tbat 
appellant  never  claimed  to  own  any  of  the 
rails  and  now  makes  no  claim  of  ownership 
to  them ;  that  appellant  never  made  any  claim 
for  storage  until  this  action  was  commenced ; 
that  he  "never  gave  any  attention  to  the  pro^ 
taction  of  these  rails"  as  he  "thought  they 
would  protect  themselvM";  that  when  they 
were  delivwed  on  his  pn^rty  It  was  under- 
stood that  Garretson  "could  have  the  rails 
at  any  time  he  wanted  tbem."  He  testified 
further:  "I  knew  the  Unton  Stockyard  Com- 
pany helped  themselves  to  these  rails  so  t 
presumed  It  was  understood  at-the  time  that 
the  agreement  was  to  deliver  these  rails  to 
the  Union  Stockyard  Company."  As  to  his 
claim  for  storage  appellant  testified :  "I  base 
my  claim  to  the  $1,600  storage  on  the  Interest 
that  the  money  vvould  have  fetehed  me  for 
the  land  whldi  they  promised  to  take  from 
me.**  The  land  refored  to  did  not  Include 
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the  Innfl  on  wTiIch  th«  hHIs  were  stored.  We 
thtnk  there  was  gnffldent  evidence  to  mqiport 

the  flndiuffs. 

The  officers  and  Btocbholders  of  the  com- 
pany seem  to  have  been  the  only  persons  who 
assumed  or  exercised  any  ownership  of  the 
rails  and  this  was  done  for  the  company 
alone ;  no  other  persons  had  any  nse  for  the 
rails  or  showed  by  evidence  that  tbey  had 
or  mnde  claim  of  ownership.  The  evidence 
Justified  tbe  Inference  that  the  rails  belonged 
to  the  company.  When  the  rails  were  stcft-ed 
on  appellant's  land  It  was  with  his  consent 
and  without  any  nnderstandlng  that  be  was 
to  charge  for  storage  and  no  claim  for  stor- 
age was  made  by  appellant  at  any  time  either 
before,  or  after,  or  while  he  was  president 
of  the  company.  Under  his  dlrectlou  as  pres- 
ident as  well  as  by  tbe  direction  of  tbe  vice 
president  and  manager  of  tbe  company  with 
appellant's  consent,  the  company  made  use  of 
the  rails  as  required,  and  as  we  have  seen  it 
was  not  until  this  action  was  brought  that 
appellant  asserted  any  claim  for  storage. 
And  his  claim  then  was  not  for  storage  serv- 
ices rendered,  but,  as  he  testified,  It  was  for 
interest  on  tlie  money  he  expected  to  receive 
for  the  sale  of  certain  land  to  tbe  company, 
bnt  which  it  failed  to  purchase. 

The  Judgment  and  order  axe  affirmed. 

We  concur:  BtTCELES,  J.;  MCLAUGH- 
LIN. J. 


(3  Gal.  App.  4m 

GATES  T.  QUONO  et  aL 

(Gonrt  of  Appeal,  Third  District,  Gallfomla. 
April  18.  lOOa) 

1.  CnATTGI.  MORTOAGIS—MOBTOAQE  OT  CbOF 

—Loss  or  Lien. 

Under  Civ.  Code.  |  2972,  providing  that 
the  lien  of  a  mortgage  on  a  growing  crop  con- 
tinues on  the  crop  after  severance,  whether 
remaining  in  Its  original  state  or  converted  into 
another  product,  so  long  as  It  remains  on  the 
land  of  the  mortgagor  the  lien  ceases  on  the  re- 
moval of  the  crop  from  the  land  on  which  the 
crop  grew,  tmless  the  removal  is  tortious. 

{Ed.  Note. — For  cases  In  point,  see  voL  9, 
Cent.  Dig.  Chattel  Mortgages,  i  221.] 

2.  EsTOPPEi.— Equitable  Estoppel— Pbejv- 

DIGE  TO  PBBSON  SETTINO  UP  ESTOPPEL. 

An  estoppel  In  pais  cannot  be  claimed  by 
a  corporation  as  to  trausactlons  with  ita  agent 
whne  nothing  said  or  done  therein  misled  the 
agent  to  the  injury  of  the  corporation. 
8.  Chattel  Mobtgaoes— MoBTOAaK  or  Gbop 
— liOsa  or  Lien. 

The  removal  of  a  crop  ^nnn  tbe  land  on 
whkh  It  was  ntnra  ia  not  tortious  as  to  a 
mortgagee  of  the  crop  where  the  removal  is 
by  virtue  of  a  sale  of  the  crop  by  tbe  landlord 
of  the  mortgagor  pursuant  to  a  provision  of 
the  lease  between  the  landlord  and  tenant  giv- 
ing the  landlord  the  exclusive  right  to  sell  the 
crop,  which  was  also  made  a  part  of  the  crop 
mortgage,  and  the  removal  did  not  fall  within 
the  exception  to  Civ.  Code,  S  2972,  that  the  lien 
of  a  crop  mortgage  is  not  lost  by  a  tortloiu  re- 
moval of  the  crop,  irrespective  <tf  the  questi<m 
of  notice  of  the  mortgage. 
4.  Same— PstoBiTT  Ah  Betweeh  Uostgaoeb 

AND  GARiaiSHINO  CRBDITOB. 

As  between  a  garnishing  creditor  Of  the 
•vner  of  a  crop  who  served  his  garnishment  on 


the  holder  of  the  surplus  arising  from  tbe  pro- 
ceeds of  a  sale  -of  tbe  crop,  and  uie  mortgagee  of 
the  crop  after  tbe  mortgage  lien  on  the  crop  bad 
been  lost  by  removal  of  the  crop  from  the  prem- 
ises on  which  it  was  grown,  the  mortgagee  was 
not  ^titled  to  priority. 

A^al  from  Superior  Court,  Solano  Coun- 
^ ;  L.  O.  Harrier,  Judge. 

Interpleader  by  T.  L^  Gates  against  Tttm 
Quong  and  tbe  Earl  Fmlt  Company.  From 
a  Judgment  In  favor  of  Quong,  the  fruit  com- 
pany appeals.  Affirmed. 

Chauncey  H.  I>untt,  for  appellant  E.  B. 
McFarland,  for  respondent  Gates.  Gr^ory 
&  Gregory,  for  respondent  Tom  Quong. 

CHIPMAN,  P.  J.  AcUon  in  interpleader 
to  determine  the  right  to  certain  moneys  in 
the  hands  of  plaintiff  as  the  purchase  price  of 
certain  prunes  sold  to  him.  Defendant  Earl 
Fruit  Company  claimed  the  money  under  a 
crop  mortgage  executed  to  It  by  one  Lee  Toy. 
Defendant  Tom  Quong  claimed  under  a  gar- 
nishment served  on  plaintiff,  Issued  In  a  suit 
against  said  Toy.  It  appears  that  Toy  entered 
Into  posession  of  an  orchard  tract  under  an 
agreement  with  the  owner,  one  Frank  Buck. 
Toy  executed  a  chattel  mortgage  on  the  grow- 
ing crop  to  defendant  company.  One  of  the 
questions  arising  out  of  the  controversy  was 
whether  Toy  had  any  mortgageable  interest 
in  the  prunes.  Much  attention  Is  glv«i  In 
the  briefs  to  this  question ;  appellant  claiming 
that  the  agreement  possessed  all  the  elements 
necessary  to  constitute  a  leaediold  Interest  In 
Toy.  aucta  as  made  his  share  of  the  prunes 
grown  on  the  leased  premise  tbe  anbject  of 
chattel  mortgage.  The  court  found  against 
tbe  defendant  company  on  this  Issae,  which 
finding  Is  challenged  as  unsupported  by  the 
evidence.  We  do  not  And  ItneceMary  to  pass 
upon  tbis  question.  . 

The  court  found  **tbat  by  the  twms  of  said 
lease  said  Buck  had  tbe  right  and  was  ex- 
clusively empowered  to  sell  and  dellvra-  to 
any  person  or  persoiu  he  might  direct  any 
and  all  firalt  raised  nixm  said  demised  prem- 
ises. *  *  *  That  said  prunes  were  sold 
by  said  Buck  to  said  Gates  'and'  were  re- 
moved from  said  leased  premise  and  were 
delivered  to  plaintiff.  That  said  Barl  Fruit 
Company  did  not  know  of  said  sale  until  said 
delivery  was  nearly  completed.  That  it  thai 
notified  said  Lee  Toy  and  said  T.  L.  Gates 
that  the  proceeds  of  said  sale  must  be  paid 
to  said  Earl  Fmlt  Company  by  Tlitne  of 
said  crop  mortgage,  but  neltbo*  said  Lee  Ti^ 
nor  said  T.  L.  Gates  agreed  thereto.  That  no 
Hen  •  •  •  existed  upon  said  prunes  or 
the  proceeds  of  tbe  sale  thereof  *  af- 
ter tbeir  removal  ftom  said  leased  pranlses 
In  favor'  of  said  Eari  Fruit  Company.**  The 
court  further  found  "that  no  person  r^re- 
sentlng  tbe  Earl  Fruit  Company  was  present 
at  said  sale  of  prunes,  and  that  said  Earl 
Fmlt  Company  bad  no  part  nor  voice  therdn 
and  neither  consented  nor  objected  thereto 
upon  condition  that  the  proceeds  shonid  be 
paid  to  Bald  company,  or  te^  reason  of  any 
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cradltlona  whaterefr";  and  tbat  neither  Bu^ 
nor  T07.  nor  Oatee  at  aoj  time  agreed  with 
one  another  or  with  said  company  "that  the 
purchase  {uice  of  said  lot  oC  prunes  should 
be  paid  1^  plaintiff  tq  said  Barl  Fmlt  Gom- 
pany,  for  the  purpose  of  being  applied  upon 
said  attempted  crop  mortgage,  or  for  any  pur- 
pose whaterer."  Appellant  attacks  part  of 

*  these  flndlngiS  as  unsnpported  by  the  evi- 
dence. The  court  gave  Judgment  for  defend- 
ant Tom  Quong,  from  which  the  Earl  Fmlt 
Company  appeals  on  bill  of  exertions. 

Section  2972  of  the  Glrll  Code  provides  as 
follows :  *^e  Uen  of  a  mortgage  on  a  grow- 
ing crop  continues  on  the  crop  after  sever- 
ance, whether  remalnli^  In  Its  original  state 
or  converted  Into  another  product,  so  Iwg  as 
tiie  same  remains  on  the  land  of  mortgagor." 
Tnthout' deciding  tbat  the  mortgage  In  this 
case  created  any  lien  on  the  crop  attempted 
to  be  mortgaged,  but  conceding  that  it  did, 
the  lien  ceased  upfm  the  rranoval  of  the  crop 
from  the  land  on  which  the  crop  grew.  Civ. 
Code,  1^972;  Horgan  t.  Zanetta,  107  Oal.  27. 
40  Pa&  22.  The  evidence  was  that  the 
prnnes  wm  sold  at  $17.60  per  ton  taken  fn>m 
the  tre^  i.  e.,  undtled,  and  that  '*nearly  all" 
were  picked  and  deUv««d  to  plaintiff  at  a 
point  away  from  the  demised  premises  "In 
town,"  but  what  town  does  not  appear.  Just 
what  proportion  remahied  undelivered  when 
tb»  ngeat  at  the  defendant  company  saw 
Toy  and  Gates,  does  not  appear.  No  point 
Is  made,  howevor,  on  this  state  of  the  evi- 
dence and  both  parties  seem  to  treat  all 
Oie  prunes  as  having  be^  delivered  to 
plaintiff,  and  that  the  money  involved  rep- 
resents the  proceeds  of  all  the  prunes  la 
question.  Appellant* s  objection  to  the  flnd- 
ings  is  aimed  particularly  at  that  clause  to 
the  effect  that  nether  Toy  nor  Gates  agreed, 
at  tiie  time  when-  the  dellven^  of  the  prunes 
was  nearly  completed,  "thnt  the  proceeds  miot 
be  paid  to  the  Barl  Fruit  C!ompany  oa  Its 
crop  mortgage."  Cpon  this  point  the  evi- 
dence was  sufficient  to  support  the  findings. 
Nor  do  we  think  that  the  evidence  shows 
'  such  a  state  of  facts  as  would  give  rise  to 

.  the  principle  of  estoppel  in  pals,  for  we  can- 
not see  that  the  agent  of  the  company  was 
misled  to  Its  Injury  by  uiythlng  said  or  done 
by  either  Toy  or  Gates.  There  was  not  only 
BO  agreement  or  consent  on  their  part,  ao* 
cording  to  their  testimony,  that  the  proceeds 
should  be  applied  on  the  mwtgage  Indebted- 
ness, but  ^re  was  nothing  said  or  done  by 
them  from  which  the  agent  of  the  company 
could  reasonably  Infw  such  consent  or  agree- 
ment As  then  was  no  agreement  of  this 
kind  there  was  no  evldmce  supporting  ap- 
pellant's theory  that  a  novation  was  estab- 
lished ;  that  is,  that  in  lieu  of  the  morl^age 
lien  a  new  contract  was  entered  Into  between 
Toy,  Gates  and  the  company's  agent  The 
case  of  Mclntyre  v.  Hanser,  131  Cal.  11,  63 
Paa  eo,  does  not  seem  to  us  to  apply  here,  for 
the  reasw  that  the  conr^  on  sufficient  evi- 


dence^ found  that  then  was  "no  agreement 
such  as  appellant  relies  upon. 

Recurring  to  the  asi^umed  lien  of  the  cn^ 
mortgage ;  although  it  was  lost  by  the  sever- 
ance of  the  crop  and  Its  removal  from  the 
depiised  land,  the  cases  recognize  an  excep- 
tion to  the  mle  of  the  Gode  where  there  Is  a 
tortious  removal  of  the  crops.  Appellant 
claims  that  there  was  such  removal  here  and 
cites  In  support  of  the  exception  to  the  rule. 
Wilson  V.  Prouty,  70  Gal.  106,  11  Pac.  008: 
Gblttendffli  v.  Pratt,  80  Gal.  178,  26  Pac.  626; 
Bank  of  Woodland  v.  Duncan,  117  Cal.  416, 
40  Pac.  414.  Aside  from  the  fact  that  the 
company  never  objected  to  the  removal  or 
sale  of  the  prunes,  we  think  the  evidence 
clearly  shows  authority  in  Buck  to  make  the 
sale  and  a  rightful  «erclse  of  that  authority. 
Whatever  view  may  be  taken  of  the  agree- 
mratt  between  hbn  and  Toy,  as  to  the  mort- 
gageable Interest  of  Tt^.  the  agreement  spe- 
dflcally  provided:  "That  all  produce  shall 
be  sold  tty  lessor  [Bnek],  or  by  persons  Indi- 
cated by  him,  and  all  returns  from  sales 
shall  come  to  lessor  and  be  retained  by  him 
until  he  shall  be  paid  the  said  Toit;  •  •  • 
the  balance.  If  any.  to  be  paid  over  to  leesea" 
Appellant  made  this  agreement  a  part  of  Its 
cn^  mortgage  and  of  course  had  knowledge 
of  Its  provisions.  Buck  did  not  have  actual 
notice  of  the  mortgage  until  after  the  prnnes 
were  delivered  and  even  with  such  notice  it 
would  not  have  affected  his  right  to  sell  the 
prunes.  Constructlvfl  notice  of  the  mortgage 
by  Gates  would  not  make  the  purchase  by  him 
tortious  for  the  mortgage  showed  on  Its  face 
that  Buck  bad  the  right  to  sell  the  firuit 
Gates*  first  actual  notice  of  the  mortgage  was 
when  the  pnmes  were  about  ail  delivered  and 
no  attempt  was  then  made  by  the  company, 
or  at  any  other  time;  to  stop  delivery.  Ap- 
pellant's agent  seems  to  have  assumed  eltbee 
that  the  mortgage  lien  followed  and  attadied 
to  the  proceeds  of  the  prunes,  or  that  there 
was  a  binding  agreement  between  Gates,  Toy, 
and  this  agent  apart  from  the  mortgage  lien, 
to  pay  the  proceeds  to  the  comiHuiy.  Thwe 
was  evidence  supporting  the  findings  of  the 
court  whldi  In  effect  wen  that  the  Um  was 
lost,  and  that  there  was  no  such  agreemrat 

Appellant  cont»ids  that  even  If  Buck  was 
glvei  the  right  to  sell  the  crop,  the  fact  did 
not  amount  to  a  consent  on  the  paH  of  the 
company  that  the  sale  should  release  Its  lien; 
that  Buck's  right  was  nothing  more  than  that 
of  a  first  mortgagee  and  as  he  is  making  no 
claim  to  the  fund,  the  company,  as  second 
mortgagee.  Is  entitled  to  the  surplus  remain- 
ing after  Buck  was  paid.  But  this  view  does 
not  meet  the  claim  of  Tom  Quong,  the  attech- 
Ing  creditor,  who  served  his  garnishment  af- 
ter the  company  bad  lost  Its  llai.  When  the_ 
attachment  was  served, the  defendant  com- 
pany had  no  more  claim'  upon  the  fruit  than 
any  general  creditor. 

Taking,  then,  the  most  favorable  view  of 
the  Buck-Toy  agreement;  that  appellant  had 
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ft  lien  bf  Tlrtne  of  Its  mortgage^  tiie  flndlogs 
ttiat  the  lien  was  lost  before  the  attachment 
iras  lerled,  8iq>port  the  Judgment,  and  It  is 
therefore  affirmed. 

We  concnr:  BUCKIiES,  J.;  MCLAUGH- 
LIN. J. 


(8  C«l.  App.  168) 

WORTH  T.  EMERSON  et  al. 

(Court  of  Appeal.  First  District,  CalifoTQib. 
Feb.  24,  1906u  Rehearing  Denied  by  Su- 
preme Court  June  4, 1006.) 

1.  JUDOMBRT— MOTIOR  TO  VaOATK— EltSOB. 

Where  it  appeared  from  the  judgment  roll 
that  the  judgment  was  rendered  on  motion  of 
plaintiff  and  after  the  court  bad  heard  evidence 
offered  and  after  due  deliberation,  an;  erroi 
committed  therein  not  shown  on  the  face  ot 
the  record  could  not  be  corrected  by  motion  to 
vacate,  but  only  by  appeal  or  through  a  mo* 
tion  for  a  new  tritu. 

2.  Apfeai^Mattbbs  Not  Afpabeut  of  Reo- 
oan— Affi  davits. 

A  judgment  cannot  be  Impeached  for  error 
committed  on  the  trial  or  in  the  rendition  of 
the  jud^ent,  by  affidavits  outside  the  record, 
but  only  by  bill  of  exceptions  made  a  part 
of  the  record. 

8.  APFBAL  —  RlQHT  TO   AlUEOS  EBBOB  — 

Strangers  to  the  Action. 

Error  -in  rendering  a  judgment  against  one 
of  the  defendants  to  an  action  to  enforce  the 
lien  of  a  street  aesrasment,  after  the  dlmnlBsal 
of  the  action  against  the  other  defendants,  was 
available  only  to  the  person  against  whom  the 
Judgment  waa  rendered,  and  not  to  a  stranger  to 
the  action.  ^ 
4.  Saub— Noncx— Sebtiob. 

In  an  action  to  foreclose  a  street  assess- 
ment on  land  belonging  to  several  defendants, 
wherein  judgment  was  rendered  for  plaintiff, 
nonappeoling  defendants  were  not  adverse  par- 
ties, and  no  notice  of  appeal  was  required  to 
be  served  on  them. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  M.  C.  Sloes,  Judge. 

Action  by  E.  Worth  against  Esther  B. 
Emerson  and  others.  From  an  order  vacat- 
ing a  judgment  in  favor  of  plaintiff  and 
granting  defendant  Emerson  a  right  to  re- 
deem, pkilntiff  apprals.  Rerersed. 

Ralph  D.  Hathom  and  Brooks  Palmer,  for 
appellant  J.  C  Bates,  for  respondent 

EU.RRJSOX,  P.  J.  Action  to  enforce  the 
lien  of  a  street  assessment.  Appeal  from  an 
order  setting  aside  a  Judgment  previously 
rendered  in  favor  of  plaintiff. 

The  action  was  commenced  November  4, 
1898,  against  Esther  B.  Emerson,  John  Doe, 
Robert  Doe,  and  Jane  Doe;  the  plalutitc  al- 
leging in  his  complaint  that  "the  defendants 
on  November  5,  1S96  (the  day  the  assessment 
became  a  Hen)  were,  and  still  continue  to  be, 
the  owners"  of  the  lot  of  land  described  in 
the  complaint,  and  that  the  said  defendants 
John  Doe,  Robert  Doe,  and  Jane  Doe  are  sued 
by  fictitious-  names  because  their  true  names 
are  unknown  to  plalntlCT.  Summons  was 
served  upon  the  defendant  Emerson,  and  her 
default  for  want  of  an  appearance  was  enter- 


ed October  19,  VKfL  No  service  waa  made 
on  either  of  the  other  defendants.  February 
17,  lOM,  an  answer  to  the  complaint  was  filed 
by  John  H.  Grady,  stating  that  he  Is  '*sned 
berelo  as  John  Doe,  one  of  the  defendants  la 
the  aboTe-entltled  action."  After  this  answer 
was  filed,  but  on  the  same  day,  the  court,  on 
the  motion  ot  the  plaintiff,  disiplssed  the  ac- 
tion "as  to  the  defendants  therein  sued  by 
tlie  fictltlons  names  of  John  Doe,  Robert  Doe 
and  Jane  Doe,  and  John  H.  Grady,  appearing 
herein  as  John  Doe,"  and  after  hearing  the 
evidence  on  the  part  of  the  plaintiff  entertsl 
Its  judgment,  declaring  the  amount  of  the 
assessment  to  be  a  lien  upon  the  land  de- 
scribed in  the  complaint,  and  directing  a  sale 
of  the  land  In  satisfaction  thereof.  February 
25th  Grady  gave  notice  of  a  motion  to  vacate 
and  set  aside  the  Judgment,  and  in  support 
thereof  filed  an  afiSdavlt,  In  which  he  stated 
that  he  had  succeeded  to  the  right,  title,  and 
interest  of  the  defendant  Emerson  In  said  lot 
of  land,  and  her  right  to  redeem  the  same 
from  a  sale  to  the  state  of  California  by  a 
deed  from  her  bearing  date  February  13, 
190i,  and  had  thereafter  paid  certain  money 
for  the  purpose  of  redeeming  the  land  from 
a  sale  thereof  made  to  the  state  of  Callfc»7iia 
for  delinquent  taxes.  The  motion  came  on 
for  hearing  March  18th,  and  on  May  27th 
was  granted  by  the  court.  The  only  evidence 
presented  in  support  of  the  motion  was  the 
judgment  roll  In  the  action  and  the  above 
affidavit  and  notice  of  motion.  From  the  or- 
der thus  made  the  present  appeal  has  bem 
taken. 

The  order  appealed  from  was  not  made 
upon  the  ground  or  claim  that  the  judgment 
waa  rendered  by  reason  of  any  mistake  or  In- 
advertence, or  that  there  was  any  misprision 
of  the  clerk  In  entering  it  It  was  not  void 
upon  its  face,  and  It  appears  from  the  Judg- 
ment roll  itself  that  It  was  rendered  upcm 
the  motion  of  the  plaintiff,  and  after  the 
court  had  heard  the  evidence  offered  on  his 
behalf,  and  afta  dne  deliberation  thereon.  If 
any  error  was  committed  Uiereln,  It  was  a  Ju- 
dicial error,  which  conld  be  corrected  only 
upon  an  appeal,  or  through  a  motttm  for  a 
new  trial.  Egan  t.  Bgan,  90  Oal.  16.  27  Fac 
22;  Flrat  National  Bank  of  Fresno  t.  Dnsy, 
110  Cal.  68, 42  Pac.  476.  And  any  error  com- 
mltted  by  the  court  upon  tiie  trial,  or  in  the 
rendiUon  of  the  Judgment,  In  order  to  be 
available  tot  the  purpose  of  vacating  <»>  set- 
ting the  Judgment  aside,  must  be  manifested 
by  a  bill  of  exceptions  and  made  a  part  of  the 
record.  The  validlly  of  a  Judgment  cannot  be 
Impeadied  by  affidavits  ontside  ot  the  record. 

The  grounds  upon  which  Grady  asked  that 
the  Judgment  be  set  aside  were  that  the 
court  had  no  power  or  authority,  in  a  street 
assessment  case,  to  dismiss  the  action  as  to  a 
portion  of  the  defendants  alleged  to  be  the 
owners  of  the  land,  and  render  Judgment 
against  only  one  of  the  owners  sued;  and 
that,  as  he  was  sued  as  John  I>oe.  a  fictitloua 
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d^endant,  and  had  filed  an  answer  alleging 
that  be  Is  the  owner  of  the  land,  the  court  bad 
no  power,  authority,  or  Jnrladictlon  to  dls- 
misa  the  action  as  to  him,  sued  as  John  Doe, 
and  render  judgment  against  the  defendant 
Emerson.  To  say  that,  in  an  action  or  pro- 
ceeding  which  Is  within  its  Jurisdiction,  a 
court  has  no  power  or  authority  to  make  a 
certain  order,  or  render  a  certain  Judgment 
therein.  Is  merely  to  say  that  the  court  has 
no  Jurisdiction  to  commit  error,  wliich  is 
equlTalent  to  saying  tliat  It  Is  erroneous  to 
commit  error.  It  may  be  conceded  that  the 
court  erred  in  rendering  Judgment  against 
the  defendant  Emerson  after  dismissing  the 
action  against  the  other  defendants  (Oloric  t. 
Porter,  C3  Cal.  409);  but  such  error  was 
available  to  Mrs.  Emerson  alone,  and  not  to  a 
stranger  to  the  action,  or  one  not  a  party 
thereto.  The  Judgment  so  rendered  was  void- 
able therefor  at  her  Instance,  but  was  not 
void.  Chase  t.  Christiansen,  41  Cal.  253. 
It  was  competent  for  her  to  waive  the  error, 
as  she  has  done  by  not  appealing  from  the 
Judgment,  and  submit  to  a  sale  of  her  Interest 
Uk  the  land  in  satisfaction  of  the  lien.  Such 
error,  however,  is  not  available  to  either  of 
the  defendants  so  dismissed  from  the  action. 
Upon  a  dismissal  as  to  them,  their  rights  In 
the  land  w«e  miaffected  by  the  Judgment  as 
If  the  action  had  been  originally  brought 
against  Urs.  Bmeraon  alme.  Page  t.  W.  W. 
Chase  Co.,  146  Cal.  578, 79  Pac.  278. 

Orady  Is  not  named  In  the  onnplaint,  nor 
was  he  served  with  any  prooMB  In  the  ac- 
tion. His  claim  in  his  answer  that  be  is  "one 
of  the  defendants  In  the  action,  sued  herein 
as  John  Doe.'*  is  refuted  by  the  aflldavlt 
which  he  presented  In  snppiHt  of  his  motion. 
The  John  Doe  who  is  named  in  tbe  onuplalnt 
as  a  defendant  In  the  action  is  desolated 
tiimln  as  a  person  who  was  one  of  the  own- 
ers of  tiie  land  at  the  date  of  the  assessmrat, 
and  thence  conttnuouBty  until  the  commence- 
ment of  the  action;  whenas  Grady,  In  his 
affldavlt,  di^ms  to  have  acquired  his  Interest 
In  the  land  on  February  13.  19M,  the  day 
before  he  filed  his  answer,  and  does  not  clatai 
to  have  had  any  Interest  Oiereln  prior  there- 
to; and  the  on^  Interest  which  he  claims  to 
have  then  acquired  was  derived  from  the  de- 
fendant Emerson,  whose  default  In  the  ac- 
tion had  been  prevlonsly  entoed.  He  does 
not  dalm  to  .have  been  at  any  time  a  co-own- 
er with  Bmerson.  and  thmfore  was  not  one 
of  the  defendants  In  the  action  or  entitled  to 
be  made  a  defendant  therein;  and  his  filing 
an  answer  to  the  complaint  was  unauthorised. 

The  proposition  on  tbe  part  of  tiie  respond- 
ent that  the  appeal  should  be  dismissed  for 
want  of  a  service  of  the  notice  of  appeal  on 
Urs.  Emerson  is  overruled,  upon  the  author- 
ity of  Foley  T.  Bnllard,  97  Gal.  617,  92  Pac. 
671. 

The  ordor  appealed  from  Is  reversed. 
We  concur:  HALI^  J.;  COOPSB.  J. 
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(a  C«l.  App.  IM) 
SIERRA  LAND  &  GATTLB  GO.  T. 
BRICKER  et  al. 

(Court  of  Appeal,  Second  District,  Califomia. 
Feb.  28,  1900.  Keliearing  Denied  by 
Supreme  Court  Jime  4,  1906.)  ' 

1.  OOBPOEATIOKS— iNCOBPOaATION— EVIDEHCB. 

The  articles  of  incorporation  of  plaintiff 
with  the  Gling  marks  thereon  are  evidence  of 
the  proper  filing  of  such  articles,  and  of  plain- 
tiff's due  iucorporatioD. 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Cent.  Dig.  Coiporations,  S|  118-lia] 

2.  Saici:. 

A  receipt  showing  that  defendants  con- 
tracted with  plaintiff  In  its  corporate  name  was 
competent  evidence  as  to  plaintiff's  Incorpora- 
tion. 

[Ed.  Note. — For  eases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  $!  109-111.] 

3.  Depositaries— Depositabt  for  Hibk. 

Under  the  direct  prorision  of  Civ.  Code,  | 
150S,  where  def<>ndant  contracted  to  receive 
back  property  sold  to  plaintiff  and  repay  the 
purchase  mooey  if  the  same  should  prove  un- 
satisfactory, when  defendants  refused  to.  receive 
the  property  on  offer  to  return  the  same  became 
the  property  of  the  defendants  and  plaintiflC 
thereafter  held  it  as  a  depositary  for  hire. 

4.  Contracts  —  Actios  roa  Bbbach  — Evi- 
dence. 

In  an  action  to  recover  tbe  purchase  price 
of  a  team  sold  under  a  contract  that  it  would 
be  taken  back  and  the  porchase  money  refunded 
if  unsatisfactory,  evidence  as  to  the  nnsound- 
Dpss  of  one  of  the  horses  was  admissible  as 
indicating  the  reasonable  character  of  plaintiffs 
claim  that  tbe  team  was  onsatisfactory. 
6.  AfpbaI/— Habuless  Ebbob— Anuissioif  of 
Evidence. 

Even  though  It  was  unnecessary  to  show 
such  fact,  the  admission  of  such  evidence  wa* 
harmless. 

6.  CoNTBAcrrs— Oppkb  ov  Pbrtoruaros. 

Under  Civ.  Code,  fi  1496,  providing  that  tbe 
thing  to  be  delivered  need  not  in  any  case  be 
actually  produced  upon  an  offer  of  performance 
unless  the  offer  is  accepted,  an  agreement  to  re- 
turn prop^ty  bought  if  uosatis&ctory  Is  satis- 
fied when  an  offer  is  made  and  refused. 

7.  Saue  —  Action  for  Breach  —  Conditions 
Precedent. 

Under  Civ.  Code,  §  1440,  providing  that  If 
a  party  to  an  obligation  gives  notice  to  another 
before  tbe  latter  is  in  default  that  he  will  not 
perform  the  same  upon  his  part,  and  does  not 
retract  such  notice  before  the  time  at  which  per- 
formance upon  his  part  is  due.  such  other 
party  Is  entitled  to  enforce  the  obligation  with- 
out previously  performing  or  offering  to  perform 
any  conditions  upoh  his  part  in  favor  of  the 
former  party,  the  cause  of  action  on  a  contract 
to  receive  back  property  and  return  the  pur- 
chase mon^  accrued  wlien  the  sdler  refused  to 
receive  back  the  prt^erty  and  return  the  pur- 
chase mmey. 

Appeal  from  Superior  Oourt,  Los  Angeles 
County ;  D.  K.  Trask,  Judge. 

Action  by  the  Sierra  Land  &  CatUe  Com- 
pany against  W.  J.  Bricfcer  and  others.  From 
a  Judgment  .for  plalnUflf,  and  an  order  deny- 
ing a  new  trial,  defendants  appeaL  AflQrmed. 

Will  D.  Gould  and  B.  O.  Oggel,  for  appel- 
lants. B.  W.  Hahn  and  Hahn  &  Hahn,  for 

respondent. 

ALLEN,  J.  Action  for  money.  Verdict 
and  judgment  for  plaintiff  trom  which  Judff- 
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meat,  and  an  order  denying  a  new  trial,  de- 
fendant appeals. 

Plaintiff  avers  In  Its  complaint  tbat  it  pur- 
chased a  span  of  tiorses  from  defendants  up- 
on an  agreement  that  if,  after  trial,  the  same 
Bhonld  prove  unsatisfflctory,  such  horses 
should  he  returned  and  defendants  would 
repay  the  purchase  money,  togetiier  with  ex- 
penses of  Bhippfag  to  the  place  of  trial,  and 
expenses  Incident  to  such  trial.  Further, 
that  the  team,  upon  trial,  was  found  to  be  un- 
satisfactory, and  plaintiff  Immediately  noti- 
fied defendants  of  such  fact,  offered  to  re- 
turn giaid  horses,  and  demanded  the  repay- 
ment of  the  money,  all  of  which  defendants 
refused.  Defendants  deny  all  of  the  allega- 
tions. The  evidence  In  the  record  Is  suffi- 
cient to  support  the  verdict  No  question 
of  rescission  is  Involved.  The  action  is  hased 
upon  a  contract^  the  breach  of  which  Is  clear- 
ly shown.  The  articles  of  Incorporation  of 
the  plaintiff,  with  the  filing  marks  thereon, 
were  eV'ldence  of  the  proper  filing  of  such 
articles  and  the  due  Incorporation  of  the 
plaintiff,  even  were  such  proof  necessary, 
when  we  consider  the  written  receipt  In  evi- 
dence from  which  It  appears  that  the  de- 
foidanbi  contracted  with  the  plaintiff  in  Its 
corporate  name  and  received  money  admitted 
thereby  to  have  been  money  of  the  plaintiff. 
This  written  receipt  was  competent  evidence 
In  the  regard  Just  mentioned,  as  well  as  tend- 
ing to  prove  the  actual  receipt  of  the  money, 
which  was  denied.  Under  the  contract  es- 
tablished, when  defendants  refused  to  re- 
ceive the  property  upon  the  offer  to  return, 
the  same  became  the  property  of  the  defend- 
ants, and  plaintiff  thereafter  held  that  same 
as  a. depositary  for  hire.  Civ.  Code,  §  1503. 
There  Is  no  issue  pending  In  the  case  involv- 
ing any  counterclaim  or  demand  growing  out 
.of  a  violation  of  the  plaintiff's  duty  as  such 
depositary,  and  all  testimony  received  with 
reference  to  the  use  or  retention  of  the 
horses  under  the  pleadings  was  immaterial. 
Plaintiff  Is  the  real  party  in  Interest,  as 
shown  by  the  receipt  and  other  competent 
testimony.  The  evidence  with  reference  to 
the  unsoundness  of  one  of  the  horses  was  not 
Improper,  as  indicating  the  reasonable  char- 
acter of  the  claim  of  the  plaintiff  that  the 
team  was  unsatisfactory;  even  when  that 
fact  Is  unnecessary  to  be  shown,  no  prejudice 
conid  result  to  defendants  by  such  proof.  An 
agreement  to  return  If  unsatisfactory  Is  sat- 
tefled  when  an  offer  Is  mode  and  refused. 
"The  thing  to  be  delivered  need  not  in  any 
case  be  actually  produced  upon  an  offer  of 
performance  unless  the  offer  is  accepted." 
Civ.  Code,  S  1406.  The  cause  of  action  ac- 
crued when  defendants  refused  to  perform 
their  part  of  the  contract.   Civ.  Code,  §  1440. 

We  discover  no  merit  in  the  mnny  other 
speciflcntlons  of  error  In  anywise  prejudicial 
to  defendants,  or  worthy  of  notice. 

Judgment  and  order  affirmed. 

We  concur:   GEAX,  P.  J.j  SMITH,  J. 


(42  Wub.  «0) 

STATE  ei  rel.  HARRIS  et  al.  v.  SUPERIOR 
COURT  OF  THURSTON  COUNTY  et  aL 

(Supreme  Court  of  Washington.  Jnne  9.  190&) 

Eminekt  Domain— Extent  or  Powee— Umb 
—Supply  of  Bujctbicitt. 
^  Under  Const  art  1,  §  16,  prohibiting  the 
taking  of  private  property  for  private  use,  a 
corporation  cannot  condemn  property  to  further 
not  only  the  operation  of  a  municipal  light 
plant  and  electric  car  system,  but  also  the 
business  of  selling  electricity  generally. 

Certiorari  by  the  state,  on  the  relation  of 
Henry  Harris  and  others,  to  review  the  pro- 
ceeding of  the  superior  court  of  Thurston 
county,  O.  V.  Linn,  as  resident  Judge  thereof, 
and  others,  in  proceedings  by  the  Olympls 
Light  &  Power  Company,  for  a  condemnation 
of  land.  Judgment  of  condemnation  re- 
versed. 

Jas.  M.  Ashton  and  Vance  &  Mitchell,  for 
relators.  T.  N.  Allen  and  Tn^  &  Falknor, 

for  respondents. 

DUNBAR,  J.  Respondent,  a  domestic  cor- 
poration, with  its  principal  place  of  business 
at  Olympla,  filed  Its  notice  and  petition  ia 
the  superior  court  of  Thurston  county.  Wash.. 
for  the  condemnation  and  appropriation  of 
certain  real  property  situate  In  Tbarston 
county.  Wash.,  belonging  to  the  relatorsi 
The  respondent  is  a  light  and  power  com- 
pany, and  under  certain  charter  provisions 
is  employed  to  furnish  light  to  the  cities  of 
Olympia  and  Tumwater,  and  to  run  electric 
cars  In  and  between  the  cities  of  Olympia  and 
Tamwat»  for  hire.  The  electricity  which 
is  used  by  the  company  Is  generated  by  water 
power  from  water  which  fiows  down  the 
Des  Chutes  river.  It  is  alleged  In  the  peti- 
tion that  there  la  not  suffici«it  water  to 
furnish  power  for  the  company  to  carry  out 
the  provisions  of  Its  charter  In  furnishing 
electricity  to  the  cities  of  Olympia  and  Tmn- 
water,  and  in  operating  tfaelr  electric  cars, 
and  for  the  purpose  of  furnishing  siKb  power 
as  it  has  been  furnlsliing  at  reasmable  and 
uniform  rates  to  the  public  generally.  The 
petition,  among  other  thln^.  Is  as  follows: 
"That  your  petitioner  has  not  been,  nor  does 
it  intend  to  engage  In  any  other  corporate 
purposes  except  as  herein  set  out,  except  It 
admits  it  has  been  engaged  in  furnishing 
electric  power  at  reasonable  and  uniform 
rates  to  the  public  generally  and  .without  dis- 
crimination between  persona  substantially 
similarly  situated,  and  Is  bound  to  continue 
to  so  furnish  electrical  power  to  the  genera) 
public  at  reasonable  and  uniform  prices  and 
witbout  dlEcriminatiott  between  persons  sub- 
stantially similarly  situated."  The  testi- 
mony In  the  case  is  also  to  effect  that  the 
condemnation  is  sought  for  the  purpose  of 
obtainiug  additional  power  not  only  for  use 
in  operating  the  light  plant  and  the  «1ectric 
car  system,  but  for  the  purpose  of  selling 
power  to  the  different  manufactories  and  for 
different  purposes.  So  that  the  question  pre- 
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sented  is  wbether  or  not  the  furnishlog  of 
power  outside  of  tbe  power  necessary  to 
operate  its  electric  cars  and  lighting  system 
is  B  public  use.  This  question  was  raised  by 
the  pleadings,  and  tbe  court  found  that  such 
use  was  a  public  use,  that  tbe  respondent  had 
tbe  right  and  power  to  condemn,  that  there 
was  a  necessity  for  tbe  coodeni  nation,  order- 
ed the  question  of  tbe  compensation  to  be  paid 
tbe  relator  to  be  snbmitted  for  tbe  determina- 
tion of  a  Jury.  This  proceeding  was  brought 
to  review  that  order. 

The  land  sought  to  be  condemned  was  land 
which  would  be  overflowed  by  raising  a  dam 
In  the  Des  Chutes  river  creating  a  reservoir 
for  tbe  purpose  of  storing  tbe  waters  of 
tbe  Des  Chutes  river  and  using  tlie  same  in 
times  of  low  water.  We  neld,  in  tbe  State 
of  Washington,  on  tbe  relation  of  Marian 
Harlan,  plaintiff,  v.  Centralla-Chehalls 
Electric  Railway  Power  Company,  respond- 
ent, 85  Paa  344,  that  the  operation  of  an 
electric  car  was  a  public  use,  and  tbe  right 
of  condemnation  existed  for  tbe  ptu^ose  of 
obtaining  power  necessary  for  tbe  prosecu- 
tion of  sucb  business.  It  is  also,  we  tblnfc, 
without  question,  oow  admitted  that  the 
farpisbtog  of  electric  lights  to  a  municipality 
Is  a  public  use  which  warrants  condemnation 
of  private  property.  In  tbe  case  last  men- 
tioned it  was  sa^tbat.  If  a  private  use  is 
combined  with  a^piblic  one  In  snco  a  way 
that  tbe  two  cannot  be  separated,  then  un- 
questionably tbe  right  of  eminent  domain 
could  not  be  Invoked  to  aid  the  enterprise. 
And  many  cases  -were  cited  to  the  effect 
that  the  statute  authorizing  tbe  condemna- 
tlaa  of  property  for  uses,  a  part  of  which 
<m^  are  of  a  public  nature,  is  in  violation 
of  the  rule  that  private  property  cannot  be 
taken  for  private  use,  and  hence  cannot  be 
enforced.  And  that  the  courts  are  not  con- 
fined to,  and  it  Is  not  to  be  tested  exclusively 
1)7,  tbe  description  of  those  objects  and  pur- 
poses as  set  forth  In  tbe  articles  of  associa- 
tion, but  erideoce  aliunde  sbowing  the  actual 
bnslnesB  proposed  to  be  conducted,  may  be 
considered.  And  In  that  case,  where  under 
tlie  articles  of  Incorporation  tbe  company 
was  entitled  to  engage  in  private  enterprises, 
It  was  held  that  Inasmuch  as  the  application 
to  oondunn  was  made  for  a-  public  use  only, 
namely,  to  obtain  power  to  prosecute  the  busi- 
ness of  mnning  electric  cars,  that  the  right 
to  condemn  would  not  be  withheld.  In  this 
case  It  will  be  observed  that  under  both  the 
ai^llcatlott  and  the  proof  the  power  of  con- 
demnatlou  was  sought  for  the  purprae  of  ot>- 
tabuing  power  to  furnish  to  other  enterprises 
In  addition  to  the  diarter  uses  of  the  re- 
spondent And  while  this  question  was  not 
directly  decided  in  tbe  case  last  referred  to, 
it  has  been  it  seems  to  us  directly  decided 
aoversely  to  respondent's  contention  by  this 
court  in  State  ex  rel.  Tacoma  I.  Co.  r.  White 
Biver  Power  Company,  39  Wash.  648,  82 
Paa  ISO,  where  it  was  held  that  the  right 
Q{  eminent  domain  cannot  be  exercised  in 


favor  of  an  electric  light  and  power  corpora- 
tion organized  for  tbe  purpose  of  diverting 
water  for  power  purposes  for  tbe  generation 
of  electricity  to  be  sold  conmierclally  to 
manofactories,  railways,  and  cities,  in  the 
absence  of  statutpty  regulation  and  guaran- 
ties of  the  public  use  and  enjoyment  of  the 
property.  Since  the  same  is  not  a  public 
service  corporation,  and  the  use  is  not  a 
public  use,  in  tbis  case,  of  course,  tbe  re- 
spondent is  only  a  public  service  corporation 
for  the  purpose  of  furnishing  li^t  and  op- 
erating cars  as  above  mentioned,  and  evi- 
dently is  not  a  public  service  corporation 
for  tbe  purpose  of  engaging  in  the  business 
which  the  White  River  Power  Company  was 
engaged  in,  and  in  the  exercise  of  which  It 
was  held  not  to  be  a  public  service  corpora- 
tion, and  therefore  it  is  seeking  to  take 
private  property  for  a  private  use.  In  viola- 
tion of  section  16,  art  1,  of  the  state  Con- 
stitution. In  the  White  River  Power  Com- 
pany Case  many  decisions  were  cited  to 
sustain  the  doctrine  that  such  uses  as  we 
are  discussing  were  not  public  uses,  and  It 
wfis  there  said  that:  "The  question  is  not 
a  new  one  in  this  court  It  was  fully  con- 
sidered, in  relation  to  another  statute,  la 
tbe  case  of  Healy  Lumber  Co.  t.  Morris, 
33  Wash.  490,  74  Pac  681,  68  L.  B.  A.  820^ 
99  Am.  St  Rep.  904"— and  citations  from 
Lewis,  Eminent  Domain,  and  many  otiier 
cases  were  cited  to  sustain  tbe  doctrine  an- 
nounced in  the  Healy  Lumber  Go.  Gas^  in 
which  case  we  decked  that  the  public  .use 
anthorldng  the  exercise  of  the  right  of 
eminent  aomain  contemplated  by  the  Consti- 
tntion  is  not  synonymous  with  public  braieflt, 
and  a  use  of  private  oiterprises  does  not  au- 
thorize the  exercise  of  the  right  tiowever 
much  public  poUcy  dranands  it  or  wbatew 
the  public  b^iefit  tfa»efroih  may  be,  but 
It  must  be  a  use  by  tlie  public  or  by  some 
agencgr  tlut  Is  quasi  pnbll&  And  the  authori- 
ties pro  and  eon  on  this  question  were  set 
out  at  length  in  that  case. 

In  Tiew  of  tlie  elaborate  discussion  and 
multifarious  authorities  dted  in  the  two  cas- 
es Just  mmtloned,  we  do  not  dean  It  neces- 
sary to  again  go  Into  a  dlscuralon  of  the  ques- 
tion  on  its  m^arlto,  but  refer  to  tboee  cases, 
and  the  case  of  Brown  t.  Graald  et  al.  (Me) 
61  AtL  7SS,  70  L.  B  A.  472,  an  exhaustive 
and  Instructive  case  where  the  authorities 
are  marshaled,  and  the  omcliulon  reached 
that  manufacturing;  generating,  selling,  dis- 
tributing, and  BupptylDg  electricity  for  power 
for  monufocthrlng  or  mechanical  purpoees, 
is  not  a  public  use  for  which  private  prc^ 
erty  may  be  takoi  against  Uie  will  of  the 
owner.  Tliat  a  public  use,  such  as  Justifies 
the  taking  of  private  pn^wty  against  the  will 
of  the  owner,  cannot  rest  merely  upon  public 
benefit  ot  public  Interest  or  great  nubile 
utility.  In  the  course  of  cbe  opinion  in  that 
nase,  it  was  said:  "We  think  that  the  ulti- 
mate use  of  the  power  is  an  Important  con- 
sideraUon.  If  that  use  Is  essentially  a  prl- 
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vate  use,  tn  a  private  business,  will  it  be- 
came a  public  use  by  merely  multiplying  the 
number  of  persons  wlio  may  have  occasion 
to  use  the  power?  If  It  would  not  be  a 
public  use  to  supply  power  for  one  mill, 
would  it  be  such  to  supply  for  two  mills, 
or  for  six,  or  for  twelve?  We  think  not 
In  each  individual  case,  It  would  be  supply- 
ing the  power  for  a  private  use.  If  the  state 
cannot  talie  the  property  of  one  and  give  the 
use  of  It  to  another  for  private  use,  can 
it  give  the  use  to  that  other,  in  order  that 
in  the  form  of  electric  power  he  may  dis- 
tribute the  use  to  a  dozen  others  for  their 
private  business  purposes?  We  thinli  not 
There  is  no  underlying  necessity  or  peculiari- 
ty in  the  business  of  distributing  electric 
power  which  requires  any  such  enlargement 
of  the  power  of  eminent  domain.  There 
seems  to  be  such  a  necessity  in  the  cases  of 
all  the  quasi  public  corporations  which  we 
nave  mentioned.  Railroads  and  telegraph, 
telephone,  and  water  companies  cannot  be 
built  and  maintained  by  individuals  for  their 
Beveral  use,  each  one  for  himself.  There 
Is  an  'Imposalblll^,'  to  use  Judge  Oooley'e 
words,  'of  making  provisions  for  them  other- 
wise' than  through  the  power  of  eminent  do- 
main. But  every  man  can,  If  he  wishes,  have 
a  mechanical  power  of  his  own,  either  steam, 
or  water,  or  electric.  He  can  serve  himself, 
without  the  intervention  of  the  state — ^not 
BO  conveniently  or  advantageously,  perhaps, 
as  it  would  be  to  be  served  by  others.  But 
mere  convenience  and  advantage  in  private 
business  must  yield  to  the  property  rights 
of  citizens  sacredly  guarded  by  the  Constl- 
totlon."  It  must  be  admitted  that  many 
things  are  considered  a  public  use  now  that 
were  not  so  considered  a  tialf  or  even  a 
quarter  of  a  century  ago,  and  it  may  be,  and 
it  is  probable,  that  In  the  not  distant  future 
many  things  which  are  now  considered  a 
private  use,  by  the  changing  conditions  and 
evolution  of  business,  will  of  necessity  be- 
come a  public  use,  but,  until  such  change  is 
made  manifest,  private  property  must  be  pro- 
tected from  condemnation  in  that  behalf. 

The  judgment  of  the  lower  court  will  be 
reversed,  but  the  respondent,  If  It  desires, 
may  amend  its  complaint  asking  for  con- 
demnation of  land  sufficient  for  the  purpose 
which  we  have  Indicated  were  of  public  nsu, 
and  the  proof  must  be  confined  to  the  neoen- 
slty  of  such  use. 

MOUNT,  a  J.,  and  ROOT,  CROW,  BUD- 
KIN,  FULLERTON,  and  HftDLBY,  JJ., 
<!<Hiciir. 


(4S  WMh.  672) 

STATB  T.  LEWIS. 
(Supreme  Conrt  of  Washington,  June  11, 190G.) 

Irdictment  and  Informatioh— Altebnative 

AlXEOATIOnS — BORQ  LABV . 

Under  Ballinger's  Ann.  Codes  &  St  f  7101, 
defining  burglary  as  the  unlawful  entry  In  the 
nighttime,  or  the  unlawful  breaklog  and  entry 


in  the  daytime,  of  any  building  in  which  val- 
uable things  are  kept,  with  intent  to  commit  a 
misdemeanor  or  felony;  section  71(^,  providing 
that  any  person  who  makes  auch  an  uniawfm 
entry  shall  be  deemed  to  hav«  committed  the 
same  in  on  attempt  to  commi  a  misdemeanor 
or  felony,  unless  the  entry  is  explained;  and 
sections  6844  and  6851.  providing  that,  when 
*  crime  may  be  committed  by  different  means, 
the  indictment  may  be  in  the  alternative,  and 
that  no  indictment  ahall  be  held  insufficient  for 
any  nonprejudicial  defect— an  information  for 
burglary,  alleging  in  the  alternative  that  de- 
fendant entered  the  building  with  intent  to 
commit  "a  misdemeanor  or  felony,"  is  suffidenL 
[Ed.  Note. — For  cases  In  point  see  v<rt.  8. 
Cent  Dig.  BnrgUry.  (  40,]  ^ 

Appeal  from  Superior  Court;  GbebaUs 
County;  Mason  Irwin,  Judge. 

Oeorgo  LewlB  waa  convicted  of  bar^jary, 
and  appeals.  Affirmed. 

Austin  M.  Wade,  for  appellant  B.  BL 
Boner,  for  the  State. 

FULLERTON,  J.  The  appellant  was  In- 
formed against  for  the  crime  of  bur^^ry, 
the  charging  part  of  the  information  being 
as  follows:  "The  said  George  Lewis,  on  the 
8th  doy  of  December,  A.  D.  1905,  In  the 
county  of  Chehalls,  in  the  state  aforesaid, 
then  and  there  being,  did  then  and  Oien, 
iu  the  nighttime  of  said  day,  felonlonsly  and 
unlawfully  tormk  and  uqtesrfully  enter  the 
warehouse  of  the  North^P  Pacific  Railway 
Company,  a  corporation  doing  business  In 
the  state  of  Washington,  said  warehouse 
then  and  there  being  a  building  In  which 
goods,  merchandise,  and  valuable  tilings 
were  kept  on  deposit,  and  situated  tn  the  city 
of  Montesano,  in  the  county  and  state  afore- 
said, with  the  intent  then  and  there  to  com- 
mit a  misdemeanor  or  fdony  therein."  To 
this  Information  the  appellant  demurred  on 
the  ground  that  It  was  not  direct  and  cwtabi 
as  to  the  crime  charged,  and  after  trial  and 
couTlction  moved  In  ftrr«t  of  judgment  on 
the  same  ground,  contending  ttiat  the  Infor- 
mation was  fatally  defective  because  ft 
charged  the  Intent  with  wlilch  the  bulldhig 
was  entered  in  the  altematlTeL 

The  general  mle  undoubtedly  Is  that, 
where  a  statute  enumerates  in  tbe  alterna- 
tive several  acts  tiie  doing  of  wbldi  con- 
stitutes a  crime,  or  where  tbe  intent  or  j/w 
pose  necessary  to  constitute,  tbe  offense 
set  out  in  several  aspects  dladunctlTely,  it  Is 
necessary,  if  the  several  acts  or  several  in- 
tents or  purposes  are  to  be  joined  in  one  In- 
dictment or  Information,  to  state  tbem  con- 
junctively, using  the  copulative  "and,"  where 
the  statute  uses  the  disjunctive  "or.**  But 
tails  rule.  In  so  far  as  It  relates  tn  the  Intent 
In  an  Indictment  or  Information  for  burs^aiy, 
has  been  changed  by  statute  In  this  stata 
Bursary,  as  defined  by  section  7101  of  the 
Code  (Ballinger's  Ann.  Codes  &  St),  consists 
of  the  unhiwfnl  entry  In  tbe  nighttime,  or 
the  unlawful  breaking  and  entry  in  the  day- 
time, of  any  building  in  which  goods  and 
merchandise  or  valuable  fhbag^  are  kept  for 
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ose,  Bale,  or  deposit,  witb  Intent  to  commit 
a  misdemeanor  or  felony.  By  section  71(©, 
Ballinger'B  Ann.  Codes  &  St,  It  is  prorlded 
that  any  person  who  makes  snch  unlawful 
entry,  or  breaking  and  entry,  as  defined  in 
the  preceding  section,  shall  be  deemed  to 
have  made  the  same  with  intent  to  commit  a 
misdemeanor  or  felony,  nnless  the  entry  la 
explained  tiy  testimony  satisfactory  to  the 
Jury  trying  the  case  to  have  been  made  for 
some  purpose  without  criminal  intent  Con- 
struing this  statute,  we  have  held  that  the 
state  is  not  required  to  prove  the  specific  In- 
tent with  which  a  defendant  unlawfully  en- 
ters tJie  building,  but,  on  the  contrary,  have 
held  that,  when  It  shows  that  there 
was  an  unlawful  entry  In  the  nighttime,  or 
an  unlawful  breaking  and  entry  in  the  day- 
time, it  makes  a  prima  facie  case  to  the  effect 
that  the  entry  was  made  with  Intent  to  com- 
mit either  a  misdemeanor  or  a  felony,  and 
casts  the  burden  of  showing  that  the  entry 
was  for  a  purpose  without  criminal  intent  on 
the  defendant  State  v.  Wilson,  9  Wash.  218, 
37  Pac.  424;  State  v.  Anderson,  6  Wash.  350, 
81  Pac.  009;  Llnbeck  v.  State,  1  Wash.  St 
338,  25  Pac.  452. 

This  construction  of  the  statute  Is  tenable 
only  on  the  principle  that  the  Legislature,  in 
defining  the  crime  of  burglary,  used  the 
words  "misdemeanor  or  felony"  In  the  sence 
of  "crime,"  Intending  to  make  It  burglary  to 
unlawfully  enter  a  building  under  the  cir- 
cumstances defined  with  Intent  to  commit- 
any  form  of  crime  whatsoever.  We  think 
now  that  this  is  its  proper  construction,  and, 
giving  it  that  construction,  the  crime  of  bur- 
glary is  correctly  charged  by  using  the  lan- 
guage of  the  statute.  Informations  for 
burglary,  charging  the  intent  in  the  form  of 
the  one  now  in  question,  were  before  this 
court  in  the  cases  of  State  v.  Garbe,  34  Wash. 
395,  75  Pac.  903.  and  State  v.  Randall,  30 
Wash.  438,  78  Pac.  998.  In  the  first  case  the 
information  was  upheld,  and  In  the  second, 
"  although  the  information  was  held  insuffi- 
cient on  another  ground,  Its  sufficiency  was 
not  questioned  on  the  ground  here  urged. 
M<»¥Over,  the  statute  expressly  provides 
that,  when  the  crime  may  be  committed  by 
the  use  of  different  means,  the  Indictment  or 
Information  may  allege  the  means  in  the 
alternative,  and,  further,  that  no  Indictment 
or  Information  shall  be  held  Insufficient  for 
any  matter  which  was  formerly  deemed  a 
defect,  but  which  does  not  tend  to  the  prej- 
udice of  the  substantial  rights  of  the  de- 
fendant upon  the  merits.  Balllnger's  Ann. 
Codes  &  St  S8  6S44,  6851.  While  perhaps 
these  cases  and  this  statute  are  not  directly 
in  point  on  the  quesion  now  urged,  they  sus- 
tain the  general  judgment  of  the  court  below 
to  the  effect  that  this  defect  In  the  informa- 
tion, if  a  defect  at  all.  is  not  material. 
The  Judgment  Is  aiBrmed. 

MOUNT,  C.  J.,  and  HADLHT,  BUDKIN, 
DUNBAlt,  CROW,  and  BOOT,  JJ^  concffr. 


(«  wash,  ns) 

STATE  ei  rel.  AMI  CO.  v.  STJPBRIOB 

COURT    OP  PIERCE  COUNTY  et  aL 

(Supreme  Court  of  Wasbington.  June  13, 
1906.) 

1.  COBPOBATIONS— PAYMBHT  OF  ANHUAI.  LI- 
CENSE Fee.  .  „ 

Under  Laws  1897,  p.  135,  c.  70,  §  5,  pro- 
viding for  the  payment  of  an  annual  license 
fee  by  corporations,  with  a  poialty  for  not  pay- 
ing it  by  a  certain  time,  the  paymoit  of  the 
fee  is  a  matter  exclusively  between  the  state 
and  a  corporation,  and  failure  to  pay  it  does 
not  affect  the  powera  of  the  corporation  as 
against  third  persons. 

2.  Eminent  Domain— Review  of  Condemna- 
tion PBOCEEniNGS—CEBTiOBABi— Estoppel. 

The  averment,  in  the  application  for  writ 
of  review  to  review  the  order  in  condemnation 
proceedlncs  a  railroad  company,  tliat  it  fs 
autborizea  to  do  business  as  a  foreign  corpora- 
tion in  the  state,  shows  compliance  with  Laws 
1897,  p.  134,  c.  70,  S  1,  providing  that  every 
corporation  must  pay  a  fee  to  the  Secretary  of 
State  on  the  filing  of  its  articles  of  incorpora- 
tion in  his  office,  and  shall  have  no  corporate 
powers,  and  do  no  business  in  the  state  till  such 
fee  is  paid,  so  that  petitioner  may  not  claim 
that  the  corporation  liad  not  complied  there  Jiritli 
and  therefore  was  withont  power  in  the  state. 

3.  APPEAL  —  PbESUVFTION  —  OOlCPLIANCE  OF 

Officebs  with  Duty. 

It  will  be  presumed  on  appeal  that  the  Sec- 
retary of  State  complied  with  his  duty  under 
Laws  1897,  n.  134,  c  70,  |  1,  and  did  not  file 
articles  of  Incorporation  till  the  corporation 
had  paid  the  prescribed  fee,  so  as  to  authorize 
it  to  do  business  in  the  state. 

4.  EluiNENT  Domain  —  Cohdemnatioh  Pbo- 
CBEDiNos— Answer. 

An  answer  not  being  Decessary  In  oondemna- 
tion  proceedings,  the  striking  out  of  one  filed 
therein  is  not  error. 

5.  Same— PnBLio  Necessitt. 

The  facts  of  public  use  and  public  neces- 
sity are  sufficiently  shown  in  condomnation  pro- 
ceedings for  B  right  of  way  for  a  branch  rail- 
road through  a  section  particularly  adapted  to 
manufacturing  enterprises,  though  but  one  plant 
has  yet  been  built 

Application  on  the  relation  of  the  Ami 
Company  for  writ  of  review  to  review  the 
order  of  the  superior  court  of  Flo'ce  county 
In  condemnation  proceedings  by  the  Northern 
Pacific  Railway  Company  and  others.  Af- 
firmed. 

Herbert  S.  Griggs,  for  relator.  B.  S. 
Grosscnp,  for  respondents. 

RUDKIN,  J.  On  the  4th  day  of  May,  1906. 
the  Northern  Pacific  Railway  Company  filed 
Its  petition  In  the  court  below  by  which  it 
sought  to  appropriate  certain  real  property 
therein  described  for  railway  purposes.  On 
the  19th  day  of  May.  1906.  a  hearii^  was  bad 
on  this  petition,  after  notice  to  all  parties  in 
Interest,  and  upon  such  hearing  tiie  court 
entered  an  order,  adjudging  the  contemplat- 
ed use  a  public  one,  and  that  the  poblic 
interest  required  the  prosecution  of  the  enter* 
prise,  and  directing  the  Impaneling  of  a  Jury 
to  assess  the  damages.  The  Ami  Company, 
one  of  the  defendants  in  the  condemnation 
proceeding,  thereupon  applied  to  this  court 
for  0  writ  of  review,  to  review  the  order  of 
the  court  below  on  the  questioiia^f  public 
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nse  and  pnblic  necessity.  The  writ  was 
allowed,  ratorn  made,  and  the  entire  record 
la  now  before  ns. 

The  first  asslgnnieDt  of  error  Is  that  the 
respondent  failed  to  show  a  compliance  with 
the  requirements  of  the  act  of  March  13, 
1897,  Laws  1897,  p.  134,  c.  70.  Section  1  of 
that  act  provides  that  every  corporation  in- 
corporated under  the  laws  of  this  state,  or 
any  other  state  or  territory  of  the  United 
States,  having  a  capital  stock  divided  into 
shares,  mast  pay  to  the  Secretary  of  State, 
for  use  of  the  state,  a  fee  of  $10  upon  the 
flllns  of  the  articles  of  Incorporation  in  the 
office  of  the  Secretary  of  State,  and  that  no 
such  corporation  shall  have  or  exorcise 
any  corporate  powers  or  be  permitted 
to  do  any  busincsa  in  this  state  until 
such  fee  shall  have  been  paid;  and  that 
the  Secretary  of  State  shall  not  file  articles 
of  Incorporation  or  their  equivalent  or  give 
any  certificate  therefor  until  such  fee  shall 
have  been  paid.  Section  5  ^age  185)  pro- 
vides for  an  annual  license  fee  of  $10  payable 
on  or  before  the  Ist  day  of  July  of  each  year, 
and  if  not  paid  until  after  that  date  a  penal- 
ty of  ?2.50  is  added  until  the  3at  day  of 
January  following,  after  which  the  penalty 
Is  95  per  day  for  each  day's  delinquency.  As 
to  the  last  provision  It  la  only  necessary  to 
say  that  the  payment  of  the  annual  license 
fee  is  exclusively  a  matter  between  the  state 
and  the  corporation,  and  a  fallnre  to  pay 
audi  fee  does  not  in  any  manner  aftect  the 
powers  or  ri^te  of  the  corporation  as  against 
third  persons.  Assuming  that  it  is  incum- 
bent upon  a  corporation  seelslng  to  condemn 
to  show  acompllancewltbsectlonl, supra, the 
objection  of  the  petitioner  is  untenable  for 
several  reasons:  First,  In  its  application  for 
the  writ  of  review  the  petitioner  avers  that 
Hie  Northern  Pacific  Railway  Company  Is  a 
corporation  organised  and  extatlnB  under  the 
law  of  the  state  of  Wisconsin  and  Is  author- 
ised to  do  business  as  a  foreigni  corporation 
In  fbe  state  of  Washington.  This  of  itself 
idiows  a  compliance  with  tiie  statute;  second, 
the  articles  of  Incorporation  of  the  Northern 
Pacific  Railroad  Company  were  filed  in  the 
office  of  tile  Secretary  of  State  long  prior  to 
the  passage  of  the  act  of  1897;  and,  third, 
this  court  will  presume,  In  any  event,  that 
the  Secretary  of  State  performed  his  duty 
and  did  not  file  the  articles  of  incorporation 
until  tile  necessary  fee  was  paid. 

The  next  assignment  is  that  the  court 
erred  In  striking  the  answer  filed  In  the  con- 
demnation proceeding.  This  court  held  in 
Seattle  &  Mont  Ry.  Co.  v.  Mnrphlne.  4 
Wash.  448,  80  Fac.  720;  that  no  answer  Is 
contemplated  or  required  in  bu(Si  a  proceed- 
ing. The  defendant  may  offer  any  compe- 
tent proof  or  establish  any  defense  without 
answer,  and  thercf(H%  no  error  can  be  predi- 
cated on  the  ruling  complained  of. 

The  next  assignment  Is  that  the  testimony 
fails  to  show  that  the  public  interest  requires 
the  prosecution  of  the  enterprise  set  forth  in  the 


petition  for  condemnation.  The  enterprise  in 
aid  of  which  theappropriatlonof  thepetition- 
er's  land  Issonghtlstheconstructlonof  whatis 
known  as  the  "Tacoma  Tide  Flat  Branch" 
extending  a  distance  of  about  three  miles 
from  the  main  line  of  the  Northern  Pacific 
Railway  Company  at  or  near  Tacoma  to  a 
point  on  Tuget  Sound.   The  territory  to  be 
served  by  this  branch  Is  about  two  or  three 
miles  In  width  and  from  five  to  six  miles  In 
length,  and  the  testimony  shows  that  this 
entire  section  is  particularly  adapted  to 
manufacturing  enterprises  of  various  kinds. 
The  petitioner  apparently  concedes  that  this 
branch,  when  ccmatructed,  will  be  a  com- 
mercial railway,  subject  to  all  the  provisions 
of  the  Constitution  and  laws  of  this  state 
governing  railway  and  transportation  com- 
panies, and  that  the  use  Is  a  public  one,  and 
this  is  manifestly  true.   It  Is  contended,  how- 
ever, that  there  Is  at  present  time  but  one 
manufacturing  plant  in  the  territory  to  be 
served,  and  that  this  is  not  sufficient  to  show 
a  necessity  for  the  appropriation  or  that  the 
public  Interest  will  be  subserved  tliereby. 
We  do  not  think  this  objection  tenable.  It 
clearly  appeara  from  the  testimony  that  the 
territory  along  this  branch  is  well  adapted  to 
manufacturing  and  perhaps  to  no  other  par- 
pose.   It  is  a  fact  of  which  we  may  take 
Judicial  notice  tiiat  manufacturing  plants  do 
not,  and  cannot,  locate  at  a  distance  from 
railroad   or   tranq;>ortation   facilities.  No 
manufacturing  plant  of  any  moment  would 
locate  on  the  Tacoma  Tide  Flats  at  a  distance 
of  three  miles  from  a  ratlxoad,  as  It. would 
be  impossible,  or  at  least  Impracticable,  to 
get  material  or  supplies  to  its  plant  or  Its 
products  to  market;  and  to  bold  that  the 
manufacturer  must  precede  the  railroad 
would  be  in  effect  to  deprive  the  territory 
in  question  of  both.  Tlie  entire  history  of 
railroad  bnlldinjg;  shows  tiiat  the  railroad 
comes  first  and  the  persons  or  Industries  to 
be  served  follow  after.  The  question  of  the 
right  to'^condemn  Is  determined  by  the  rlg^t 
of  the  public  to  use  fbe  railroad  when  con- 
structed, rather  than  by  tiie  extent  to  which 
the  vlgttt  will  be  exercised.  As  said  by  the 
court  in  B.  V.      Co.  T.  Johnson.  30  Or.  205, 
46  Pac.  790,  34  L.  B.  A.  308.  60  Am.  St  Rep. 
818.   "The  fact  that  it  [the  raUroad]  has 
not  been  fully  completed  between  the  termini 
indicated  in  ite  articles  of  incorporation,  or 
that  there  Is  at  present  no  town,  city,  or 
setUement,  or  other  railroad  at  its  pn^xned 
southeastern  terminus,  or  that  its  pn^wsed 
route  is  throUG^  a  roug^,  mountainous,  and 
sparsely  settled  country,  or  that  the  plaintiff 
has  not  yet  fully  equipped  the  road,  or  sup- 
plied itself  with  complete  and  perfect  termi- 
nal facilities,  or  tiiat  It  has  not  charged  the 
passengers  upon  its  railroad  any  fare,  does 
not  affect  its  right  to  exercise  the  power  of 
eminent  domain.  The  question  of  public 
use  Is  not  determined,  as  a  matter  of  law, 
by  any  of  these  things,  but  by  the  fact  that 
the  proposed  road  is  intended  aa  a  bl£faway 
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tor  the  use  of  tibe  public  In  tiie  tranqiMirtatlon 
of  fretfcbt  ana  paBsengMrs,  And  It  can  make 
no  difference  that  its  use  may  be  limited  by 
circumstances  to  a  small  part  -of  tbe  com- 
mnalty.  Its  character  Is  determined  by  the 
right  of  the  public  to  use  It.  and  not  by  tbe 
extent  to  which  that  r^ht  Is  exercised.  De 
Camp  T.  Hibemla  Railroad  CO.,  47  M.  J.  Law, 
43:  Phillips  T.  Watson.  63  Iowa,  2S.  IS  K. 
W.  659;  Boss  T.  DaTls,  97  Ind.  79.  If  erery 
one  having  occasion  to  use  the  road  as  a 
passenger  or  for  transportation  of  freight 
may  do  so^  and  of  right  may  require  the 
plaintiff  to  serve  him  In  that  respect,  It  la  a 
public  way,  altbou^  ihe  numbw  actually 
exercising  tbe  right  Is  very  small.  The  find- 
Ings  of  the  court  show  that  the  enterprise 
In  which  the  plaintiff  Is  engaged,  and  for 
which  It  requires  the  land  In  question,  Is  of 
this  character,  and  tberefore  we  have  no 
alternative  but  to  affirm  the  Judgment."  In 
Butte,  etc...  Ry.  C5o.  v.  Mont.,  etc..  Ry.  Co., 
16  Mont  504.  41  Pac.  232,  31  L.  R.  A.  298, 
50  Am.  8t  Rep.  508,  the  court  said:  "It  Is 
well  established  that  If,  lu  point  of  law,  a 
use  Is  public,  the  fact  that  not  very  many 
persons  will  enjoy  the  use  Is  not  material. 
Talbot  V.  Hudson,  16  Gray  (Mess.)  417.  The 
character  of  a  way,  whether  It  Is  public  or 
private.  Is  determined  by  the  extent  of  the 
right  to  use  It,  and  not  by  the  extent  to  which 
that  right  Is  exercised.  If  all  the  people 
have  the  right  to  use  It,  It  is  a  public  high- 
way although  the  number  who  have  occasion 
to  exercise  the  right  Is  very  small."  We  are 
thoefore  satisfied  that  the  fact  of  public 
uae  and  public  necessity  was  sufficiently 
established  by  tbe  testimony. 

The  last  assignment  Is  that  tbe  petition 
for  condemnation  was  Insufficient,  and  that 
the  demurrer  thereto  should  have  been  sus- 
tained. We  think  the  petition  was  clearly 
aufllclent,  at  leaet  as  against  a  general 
demurrer. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  affirmed;  and,  to  the  end  that  the 
Jury  trial  pending  In  the  court  below  may 
not  be  further  delayed,  an  order  will  be 
entered,  and  certified  to  the  court  below 
fOTtbwlth,  vacating  tbe  aupersedeas  hereto- 
fore granted. 

MOUNT,  C.  J.,  and  PTTLLERTON,  HAD- 
LEY,  CROW,  ROOT,  and  DUNBAR,  JJ.. 
concur. 


(tt  Wub.  C81) 

FTIGET  SOUND  MAOHINBHT  DEPOT 
T.  BROWN  AI^SKA  CO.  et  a1. 

(Supreme  Court  of  Washington.  June  15, 
1906.) 

COKTINTTANCE  —  SUCCESSIVB  OOIflTirUANCn— 

DiSCBETION  OF  COUBT. 

Id  an  action  for  the  price  of  certain  ma- 
cbiner;  in  which  defendant  admitted  the  Tiur- 
cbnse^  but  claimed  dofeot  In  quality  and  delay 
in  dell  very,  two  continuances  were  granted  upon 
defendant's  motion,  because  of  the  sickness  of 
the  president  of  the  defendant  corporation, 
whom  it  was  alleged  waa  more  familiar  with 


the  facts  than  any  one  else.  The  prefltd(.nt  was 
not  80  ill  as  to  prevent  the  tubing  of  bis  de- 
position, and  at  the  granting  of  the  last  con- 
tinuance, tbe  court  announced  that  the  cause 
must  be  tried  upon  the  date  to  which  It  waa 
then  continued.  Held,  that  the  refasal  to  grant 
further  continuance  because  of  the  sickness  of 
defendant's  president  was  not  an  abuse  of  dis- 
cretion. 

[Ed.  Note.  For  cases  in  point,  see  voL  10^ 
Cent  Dig.  Continuance,  i  147.] 

Appeal  from  Superior  Court,  King  Coun- 
ty;  R.  B.  Albertsoo,  Judge. 

Action  by  the  Puget  Sound  Machinery  De- 
pot against  the  Brown  Alaska  Company  and 
othera  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

Brown,  Le^ey  ft  Kane,  for  appellants. 
Ira  Bronson  and  D.  B.  Trefetliai.  for  re- 
spondeUt 

ROOT,  3.  Respondent  brought  an  action 
against  appellant  Brown  Alaska  Company 
and  the  John  A  Mead  Mfg.  Company,  and 
another  action  against  the  appellant  New 
York  Alaska  Development  Company.  By 
stipulation  these  actions  were  consolidated. 
They  were  brought  to  recover  a  balance  due 
on  account  of  machinery  furnished.  Sub- 
sequently the  defendant  John  A  Mead  Mfg. 
Company  waa  dismissed  from  the  action, 
aud  is  not  before  this  court  on  appeal.  The 
Brown  Alaska  Company  denied  that  it  had 
purchased  any  goods  from  respondent,  but 
alleged  that  any  purchases  from  respondent 
were  for  the  New  York  Alaska  Development 
Company,  The  latter  company  by  answer 
and  cro3SKX)mpIalnt  alleged  that  rc^ondent 
had  failed  to  furnish  the  character  of  ma- 
chinery called  for  by  the  contract  of  pur- 
chase, and  had  neglected  to  supply  the  same 
within  the  required  time,  and  alleged  dam- 
ages In  the  sum  of  $10,000  as  an  offset  and 
counterclaim.  Upon  tbe  trial  It  was  stip- 
ulated that  If  Judgment  went  against  either, 
it  might  go  against  both  of  said  appellants. 
The  trial  resulted  In  a  Judgment  in  favor 
of  respondent,  from  which  this  appeal  was 
taken. 

The  only  error  assigned  Is  that  upon  the 
action  of  the  trial  court  in  refusing  a  fur- 
ther continuance  to  appellants  as  requested 
at  the  time  of  the  trial.  The  action  was 
commenced  In  June,  1904.  On  January  7, 
1005,  the  case  was  set  for  trial  for  February 
24,  1905.  On  the  latter  day,  at  the  request 
of  appellant,  tbe  cause  was  continued  until 
February  28,  1005.  It  was  again  continued 
until  April  17.  1005.  At  this  time  appellants 
urged  a  furtlier  continuance  which  was 
granted  until  May  1,  19^5.  The  trial  court 
at  the  time  of  granting  this  lost  continuance 
informed  the  appellants  that  the  cause  must 
certainly  be  tried  upon  the  date  to  which  It 
was  then  coutluued.  The  grounds  upon 
wuich  appellants  were  given  the  continu- 
ances mentioned,  aud  upon  which  they 
sought  a  further  extension,  were  that  one 
Brown,  who  was  the  president  and  tbe  prin- 
cipal stockholder  la  the  appellant  companies, , 
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and  who  had  conducted  the  tranaaction  with 
reference  to  the  purchase  of  machinery,  and 
who  resided  In  New  York  City,  was  then 
confined  to  his  home  city  by  Illness  and  un- 
able to  come  to  Seattle  for  the  triaL  Ap- 
pellants urged  that  bis  advice  and  counsel 
were  needed  In  the  conduct  of  the  trial,  and 
that  his  testimony  was  essential,  although 
less  stress  seems  to  be  laid  upon  the  neces- 
sity for  his  evidence  than  upon  the  import- 
ance of  his  knowledge  and  assistance  In  the 
conduct  of  the  trial.  It  does  not  appear 
that  he  was  too  ill  to  give  a  deposition.  In 
fact,  we  think  It  was  practically  conceded 
that  bis  condition  was  such  that  bis  evi- 
dence by  means  of  a  deposition  could  have 
been  taken.  It  was  urged  by  appellants 
that  his  deposition  could  not  have  been  tak- 
en advantageously  for  the  reason  that  they 
did  not  know,  and  be  did  not  know  what  the 
evidence  of  respondent  would  be.  Under 
the  issues  as  presented  by  the  pleadings  and 
stipulation  at  the  time  of  the  trial,  the  sale 
and  delivery  of  the  goods  was  admitted,  and 
the  controversy  was  principally  as  to  the 
offset  and  counterclaim.  This  would  be  an 
affirmative  matter  for  the  defense  to  estab- 
lish, and  to  support  this  it  would  seem  that 
the  deposition  of  Brown  could  have  been 
taken  and  used  advantageously  If  capable 
of  supiK>rting  the  allegations  of  said  defense. 
It  Is  always  well  for  trial  courts  to  be  lib- 
eral in  the  matter  of  granting  continuances, 
where  a  party  or  a  material  witness  on  ac- 
count of  sickness  or  other  unavoidable  rea- 
son is  unable  to  be  present  at  the  time  set 
for  the  trial  of  the  cause;  proper  terms  be- 
ing Imposed  in  order  to  save  the  opposing 
party  harmless.  But  there  must  of  neces- 
sity be  some  limitation  on  the  extension  of 
this  courtesy  and  consideration.  Ordinari- 
ly the  action  of  the  trial  court  In  passing 
upon  a  request  for  a  continuance  Is  a  mat- 
ter of  discretion  and  will  not  be  reviewed 
by  an  appellate  court  in  the  absence  of  a 
showing  that  said  discretion  was  abused. 
In  view  of  the  fact  that  this  action  had 
been  pending  for  many  months,  that  two  or 
more  continuances  had  been  granted  on  the 
request  of  appellants,  and  that  they  had 
been  notified  by  the  trial  court  that  the 
hearing  would  certainly  be  proceeded  with 
at  the  date  to  which  It  was  last  continued; 
and  in  the  light  of  all  the  facts  shown  by 
the  record  before  us  we  are  unable  to  say 
that  the  trial  court  abused  Its  discretion. 
The  Judgment  Is  therefore  affirmed. 

MOUNT,  0.  J.,  and  DUNBAR,  CROW, 
BUDKIN,  FULLERTON,  and  HADLEY, 
JJ^  concur. 

(43  Wftsb.  6) 

SmTH  V.  JANSEN. 

(Supreme  Court  of  Washington.  June  21, 
1906.) 

Taxation  —  Tax  Title— VALinrrr — Collat- 
eral Attack. 

Under  Revenue  Act,  {  114  (Laws  1897, 
p.  190,  c.  71),  providing  tliat  deeds  executed  by 


the  cotmty  treasurer  shall  be  prima  facie  evi- 
dence in  suits  in  relation  to  toe  right  of  the 
purchaser  of  facts  that  the  taxes  were  not  paid 
before  the  issuance  of  the  deed,  etc.,  on  owner 
who  paid  the  taxes  on  his  premises  may,  in  a 
suit  to  quiet  title  as  against  a  in'antee  In  a  tax 
deed  executed  about  five  years  after  the  payment 
of  the  taxes  pursuant  to  a  default  tax  jndlgment 
on  constructive  notice  show  that  the  taxea 
were  paid,  and  thereby  defeat  the  tax  Judgment 
and  deed. 

[Ed.  Note. — For  cases  In  point,  see  voL  4S^ 
Cent  Dig.  Taxation,  gS  1555,  1500.] 

Appeal  from  Snperlor  Court;  King  Ooonty; 
H.  B.  Rlgg,  Judge. 

Action  by  Lundy  B.  Smith  against  EL  OL 
Janaen,  From  a  Jndgmait  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

E.  P.  Moran,  for  apjwllant.   Frank  Bi. 

Egan,  for  respondent. 

RUDKIN,  J.  This  la  an  action  to  qoiet 
title.  It  is  admitted  that  the  plaintiff  was 
the  owner  of  the  premises  in  controversy 
prior  to  the  12th  day  of  December,  1902,  and 
Is  still  the  owner  unless  bis  title  was  divested 
by  a  tax  sale  of  that  date.  It  is  also  admit- 
ted that  the  defendant  received  a  tax  deed  tot 
the  premises  from  the  county  treasurer  of 
King  county  on  the  12th  day  of  December, 
1002,  and  that  such  deed  was  executed  and 
delivered  by  virtue  of  a  general  county  tax 
foreclosure  and  sale  whereby  the  premises 
were  sold  for  delinquent  taxes  for  the  year 
1SS9.  It  Is  further  admitted  that  tbe  taxes 
for  which  tbe  premises  were  sold  were  In  fact 
paid  to  the  county  treasurer  by  the  plaintiff's 
grantor  on  the  31st  day  of  January,  1896; 
almost  five  years  before  the  tax  foreclosure 
and  sale,  and  that  the  premises  are  vacant 
and  unoccupied.  On  these  facts,  wfai<^  are 
agreed  to  by  the  parties,  the  court  below 
granted  the  prayer  of  the  complaint  From 
this  Judgment  the  defendant  appeals. 

The  appellant  contends  that  tbe  payment 
of  tbe  taxes  was  a  defense  to  he  interposed 
In  tbe  tax  foreclosure  proceeding,  that  the 
prior  payment  of  the  taxes  did  not  defeat  tbe 
Jurisdiction  of  the  court  in  that  proceeding, 
and  that  this  Is  a  collateral  attack  on  the 
tax  Judgment  Questions  relating  to  tbe  con* 
clusiveness  of  Judgments  In  general,  or  to  col- 
lateral attacks  upon  such  Judgments,  are  not 
Involved  in  this  case  and  we  will  not  discuss 
them.  Tax  Judgments  and  tax  deeds  are 
creatures  of  the  law,  and  have  only  sodi 
force  and  effect  as  the  law  accords  to  them. 
Section  114  of  the  revenue  act  of  March  15, 
1807  (Laws  1897,  p.  100,  c.  71),  provides  as 
follows ;  "Deeds  executed  by  the  county 
treasurer,  as  aforesaid,  shall  be  prima  fade 
evidence  in  all  controversies  and  suits  In  re- 
lation to  the  right  of  the  purchaser,  his  heirs 
and  assigns,  to  the  real  estate  thereby  con- 
veyed of  the  following  facts;  •  •  •  sec- 
ond, that  the  taxes  or  assessments  were  not 
paid  at  any  time  before  the  issuance  of  deed. 
•  •  •  And  any  Judgment  for  the  deed  to 
real  estate  sold  for  delinquent  taxes  rendered 
after  the  passage  of  this  ac^^^j^uj^^iep- 
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wise  provided  In  thla  section,  Bball  estop  nil 
parties  from  raising  any  objections  tbereto, 
or  to  a  tax  title  based  ttiereon,  which  existed 
at  or  before  the  rendition  of  such  Judgment, 
and  conld  have  been  presented  as  a  defense  to 
the  application  for  such  judgment  In  the 
court  wliereiu  the  same  was  rendered,  and  as 
to  all  such  questions  the  jud^ent  Itself  shall 
be  conclusive  evidence  of  Its  regularity  and 
validity  in  all  collateral  proceedings,  except  in 
cases  where  the  tax  or  assessuKnts  have  been 
paid,  or  the  real  estate  was  not  liable  to  the 
tax  or  assessment"  The  prima  facie  pre- 
sumption arising  from  the  production  of  the 
tax  deed  was  overcome  by  the  admission  that 
the  tax  had  been  paid,  and  tbe  statute  by 
clear  and  unmistakable  Implication  permits 
tbe  property  owner  to  show  in  &  collateral 
proceeding  that  "tbe  tax  or  assessments 
have  been  paid,  or  tbe  real  estate  was  not  li- 
able to  the  tax  or  assessment"  And  when  ei- 
ther of  these  facts  Is  shown,  the  implication 
that  the  tax  judgment  and  tax  deed  must 
give  way.  Is  equally  explicit  This  may 
not  be  true  In  all  cases.  For  example,  should 
the  property  owner  appear  In  the  foreclosure 
proceeding  and  litigate  tbe  question  of  pay- 
ment there  is  no  good  reason  why  the  tax 
judgment  should  not  preclude  blm  from 
again  litigating  the  same  question  In  a  sub- 
sequent proceeding ;  and  If  the  property  own- 
er l8  personally  served  with  notice  and  makes 
defanlt  the  same  result  might  fbllow,  but 
tbese  questions  are  not  now  before  us,  and 
we  express  no  opinion  in  regard  thereto.  We 
do  hold,  however,  that  where  the  tax  Judg- 
ment Is  taken  by  default,  on  constructive 
service  alone,  the  vtoperty  owner  may  de-  I 
feat  the  tax  Judgment  and  tax  deed  in  a 
collateral  proceeding  by  showing  that  "tbe 
tax  or  assessments  have  been  paid,  or  the 
real  estate  was  not  liable  to  the  tax  or  as- 
sessment" This  Is  the  rule  prescribed  by 
the  statute,  and  It  Is  needless  to  add,  the 
role  Is  eminently  Just  and  proper.  The  fore- 
dosnre  of  a  tax  Hen  by  conBtntctive  service, 
especially  against  a  resident  of  tbe  state,  is 
a  harsh  remedy  at  best  This  court  has 
often  held  that  the  procedure  Is  Justified,  be- 
cause the  public  revenues  must  be  paid,  and 
because  the  property  owner  Is  cbargeable 
wltb  notice  that  taxes  are  levied  against 
bis  property  annually,  and  that  the  prop- 
erty will  be'  sold  Id  regular  coarse  of  law, 
if  tbe  tax^  are  not  paid.  The  foreclosure 
cannot  take  place  for  a  number  of  years  af- 
ter the  tax  is  levied,  and  if  the  property  own- 
er neglects  the  payment  of  his  taxes  for  so 
long  a  time,  he  is  in  no  position  to  complain 
of  the  forfeiture.  None  of  these  reasons  ap- 
ply in  this  case.  The  property  owner  has 
.  paid  his  taxes  and  discharged  his  obligations 
to  the  state.  He  had  no  reason  to  expect  that 
proceedings  would  be  taken  against  him  or  his 
property,  and  be  was  not  required  to  be  ever 
on  the  lookout  less  some  negligent  or  cor- 
rupt official  should  cause  or  suffer  his  prop- 
erty to  be  sold  for  a  tax  that  hiad  long  since 
been  paid. 
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Such  were  the  views  of  the  court  below, 
and  its  Judgment  Is  affirmed. 

MOUNT,  O.  J.,  and  FULLERTON,  HAD- 
LET,  CROW,  ROOT,  and  DUNBAR,  JJ.,  con- 
cur. 


(42  Wash.  684) 

STATE  ex  rel.  ALEXANDER  v.  SUPERIOR 
COURT  OF  PIERCE  COUNTY  et  al. 

(Supreme  Court  of  Washington.  June  15, 
1900.) 

Eminent  Dohain— Review  or  Condkmna- 
TioN  PaocEBDinas— Gebtiobabi— ^lUB  iroB 

Co&rU&NCEUEKT. 

Vniet  Bailinger's  Ann.  Codes  &  St  g  0045, 
requiring  appeals  from  the  award  of  damages 
in  coadeamation  proceedings  to  be  taken  with- 
in 30  days,  certiorari  to  review  an  order  ad- 
judging a  public  use  in  condemnation  proceed- 
ings must  by  analogy  be  commenced  within  30 
days  after  the  order. 

Fullertou,  3.,  dissenting. 

Petition  for  certiorari  by  Hubbard  F,  Alex- 
ander against  the  superior  court  of  Pierce 
county  and  others  to  review  an  order  of 
respondent  declaring  a  public  use  In  condem- 
nation proceedings  commenced  by  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Com- 
pany of  WashinfftOD  against  petitioner.  Pe- 
tition dismissed.  Judgment  below  affirmed. 

Hudson  &  Holt;  for  relator.  Reynolds  & 
Orlggs  and  H.  H.  Field,  for  respondents. 

CROW,  J.  On  February  15,  1906,  the  Chi-  ' 
cage,  Milwaukee  &  St  J*aul  Railway  Com- 
pany of  Washington  filed  in  the  superior 
court  of  Pierce  county  Its  amended  petition 
to  appropriate  real  estate  of  Hubbard  F, 
Alexander  In  said  county  fpr  a  right  of  way. 
On  February  28,  1906,  the  Judge  of  said 
court  found  tbe  contemplated  use  for  which 
said  real  estate  Is  sought  to  be  taken  Is  pub* 
lie,  and  ordered  said  cause  to  be  continued 
to  April  2,  1906,  for  the  determination  of 
damages  and  compensation  to  be  paid  to 
tbe  persons  entitled  thereto.  By  subsequent 
continuances  the  matter  of  the  assessment 
of  damages  and  compensation  was  finally 
set  for  June  14,  1906.  On  May  28,  1900,  tbe 
said  Hubbard  F.  Alexander  as  relator  here- 
in applied  to  this  court  for  a  writ  of  certiorari 
to  review  tbe  said  proceedings  and  order  of 
the  superior  court  Upon  this  application  a 
show  cause  order  was  issued.  In  response 
to  said  order  the  respondents  have  brought 
up  a  complete  record  of  the  proceedings  In 
tbe  superior  court  including  all  the  evidence, 
and  have  also  made  a  motion  In  this  court 
to  dismiss  this  proceeding  for  the  reasons 
that  tbe  writ  of  certiorari  herein  was  not . 
applied  for  or  Issued  within  the  time  allowed 
by  law,  and  that  the  relator  has  failed  to  ex- 
ercise due  and  reasonable  diligence  in  apply- 
ing for  the  same.  The  hearing  in  this  court 
has  been  bad  not  only  on  said  motion  to  dis- 
miss but  also  upon  the  merits.  The  order 
dedaring  a  public  use  was  entered  February 
26,  1906,  and  relator's  application  was  made 
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to  tblB  court  on  May  28,  1906.  Our  Code 
fails  to  designate  any  time  wltbio  which  an 
application  for  a  writ  of  certiorari  must  1)6 
presented,  and  the  respondent  cootends  that 
where  no  such  time  Is  fixed  by  statute,  a 
■writ  of  certiorari  to  review  an  order  cannot 
be  Issued  after  the  expiration  of  the  time 
within  which  such  order  might  be  reviewed 
upon  appeal  if  an  appeal  were  allowed.  In 
Spooner  V.  Seattle,  6  Wash.  371,  33  Pac.  963, 
this  court  said:  "The  writ  of  certiorari  is  in 
the  nature  of  an  appeal,  and,  wliile  the  stat- 
ute does  not  fix  the  time  within  which  the 
writ  should  be  applied  for,  It  should  be  ap- 
plied for  within  a  reasonable  time  after  the 
act  complained  of  has  been  done.  •  •  •  " 
In  the  recent  case  of  State  ex  rel.  Lowary 
(Wash.)  83  Pac.  726,  we  said:  "The  statute 
does  not  fix  the  time  within  which  such  ap- 
plication must  be  made,  but  the  courts  by 
analogy  apply  the  limitation  fixed  by  law 
for  the  prosecution  of  an  appeal.  Ordinarily 
this  court  will  not  entertain  jurisdiction  of 
an  application  of  this  kind  after  the  time 
limited  by  law  for  prosecuting  an  appeal  has 
expired."  In  that  case,  bowever,  we  Issued 
the  writ  by  reason  of  special  facts  appear- 
ing therein.  This  rule  of  practice  as  stated 
In  the  Lowary  Case  is  in  perfect  harmony 
with  the  current  of  authority  as  announced 
In  many  well-consldered  cases.  See  People 
V.  Supervisors,  15  Wend.  (N.  T.)  198;  Elmen- 
dorf  V.  Mayor  of  New  Torlc,  25  Wend.  (N. 
T.)  693;  People  t.  Mayor  of  New  York,  2 
Hill  (N.  T.)  10;  Long  v.  Ohio  Klver  Ry.  Co., 
35  W.  Va.  333,  13  S.  B.  1010 ;  Burgett  v.  Ap- 
person,  52  Ark.  222,  12  S.  W.  659;  Reynolds 
v.  Superior  Court,  64  Cal.  372,  28  Pac.  121 ; 
State  ex  rel.  t.  Milwaukee  County,  68  Wis. 
4,  16  N.  W.  21;  Crosby  t.  Probate  Court 
(Utah)  5  Pac.  552. 

No  showing  has  been  made  by  the  relator 
herein  to  explain  bis  lack  of  diligence,  nor 
do  any  extenuating  circumstances  appear 
from  the  record  sufficient  to  Justify  his  de- 
lay or  call  upon  us  to  exercise  our  discretion 
In  awarding  him  additional  time  b^ond  the 
period  above  mentioned.  The  respondent  con- 
tends that  the  ruling  or  decision  of  the  supe- 
rior court  sought  to  be  reviewed  herein  Is 
not  a  final  judgment,  but  that  It  is  a  pre- 
liminary order,  and  that  as  appeals  from  any 
order  other  than  a  final  judgment  must  un- 
der  the  provisions  of  the  general  appeal  act 
(Ballinger's  Ann.  Codes  &  St  §  6502),  be 
taken  vrtthin  15  days  after  the  entry  of  such 
order,  an  application  for  a  writ  of  certiorari 
to  review  the  order  here  involved  should  In 
the  absence  of  special  circumstances  au- 
thorizing a  later  application  be  made  within 
such  period  of  15  days.  We  do  not  think 
this  contention  can  be  sustained,  as  the 
order  here  sought  to  be  reviewed  la  not  one 
of  those  enumerated  in  subdivisions  2  to 
6  of  section  6u00,  Balllnger's  Ann.  Codes  & 
St.,  to  which  the  15-day  limit  Is  applied  by 
section  6502,  nor  do  we  think  the  80-day 


period  mentioned  In  said  section  6602  Is  ap- 
plicable her&  A  writ  of  certiorari  to  re- 
view an  order  adjudging  a  public  use  in 
a  condemnation  proceeding  Is  authorized  by 
reason  of  the  fact  that  the  appeal  award- 
ed by  the  eminent  domain  act  (Balllnger's 
Ann.  Codes  &  St.  §  5645),  only  affects 
the  propriety  and  justice  of  the  amount  of 
damages  awarded.  Western  American  Co. 
V.  St.  Ann  Co.,  22  Wash.  158,  60  Pac.  158. 
The  appeal,  however,  that  has  been  provided 
by  said  section  5046,  must  be  taken  within 
30  days  after  the  entry  of  the  judgment  for 
damages,  and  we  think  this  period  should  be 
adopted  by  us  as  the  one  within  which  a 
writ  of  certiorari  to  review  an  order  of  the 
character  here  Involved  should  Issue;  aald 
period  to  run  from  the  date  of  the  entry  of 
said  order  adjudging  a  public  use.  The 
eminent  domain  act  is  a  law  designed  to  se- 
cure a  speedy  bearing  and  determination  of 
the  right  to  condemn  and  damages  to  l>e 
awarded  for  the  taking  of  private  property. 
Public  interests  are  Involved,  which  fact  in 
all  probability  controlled  the  Legislature  In 
fixing  the  time  for  appeal  at  30  days  instead 
of  90  days  as  in  most  other  actions.  It 
would  be  ioconslstent  for  us  to  hold  that 
the  usual  90-day  period  for  appeal  fixed 
by  section  6502,  Balllnger's  Ann.  Codes  &  St, 
should  apply  by  analogy  In  limiting  the 
period  of  time  In  which  a.  writ  of  certiorari 
should  Issue  to  review  an  order  of  this  char- 
acter, while  the  eminent  domain  act  Itself 
by  section  5645,  Balllnger's  Ann.  Codes  &  St, 
directs  that  the  only  appeal  for  which  it 
provides  must  be  taken  within  30  days  after 
the  entry  of  the  final  judgment  for  damages. 
It  would  be  an  anomaly  if  the  landowner 
had  90  days  within  which  to  apply  for  a 
writ  to  review  the  preliminary  order  adjudg- 
ing a  public  use,  while,  if  the  cause  proceed- 
ed to  a  Judgment  for  damages,  be  would  have 
only  30  days  within  which  to  appeal  from 
such  final  judgment  Trial  courts  usually 
proceed  promptly  to  ascertain  the  damages 
after  said  preliminary  order  has  been  made, 
and  under  such  a  holding  a  chain  of  cir- 
cumstances might  arise  whereby  a  timely  ap- 
plication for  a  writ  to  review  the  preliminary 
order  might  be  made,  after  the  time  for  the 
taking  of  an  appeal  from  the  final  judgment 
In  the  same  condemnation  proceeding  had  ex- 
pired. We  therefore  hold  that  In  the  ab- 
sence of  any  unusual  circumstances  calling 
for  a  less  stringent  rule,  we  should  limit  the 
time  within  which  an  application  for  a  writ 
of  certiorari  may  be  made  to  review  an  or- 
der in  condemnation  proceedings  such  as  the 
one  here  involved,  to  the  period  of  30  days 
from  and  after  the  entry  of  such  order.  The 
relator  having  failed  to  make  hla  applica- 
tion within  such  time  has  not  proceeded  with 
due  diligence,  and  his  application  should  be 
dismissed.  Although  we  shall  not  discuss 
the  mei'its,  we  will,  nevertheless,  state  that 
after  a  earetul  examination  of  the  entire 
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record  m  tail  to  find  that  any  error  bas 
been  committed  by  the  honorable  anpeilor 
court 

It  is  ordered  that  fbB  relator's  appUca- 
tlcHi  be  dismissed,  and  that  the  judgment 
of  the  superior  court  be  affirmed, 

MOUNT,  C.  J.,  and  DUNBAB.  BOOT. 
HADLEY,  and  BUDEIN,  JX,  concnr. 

rULLBBTON,  J.  (dissenting).  I  am  un- 
able to  concur  In  either  the  reasoning  br  the 
conclusion  of  the  forcing  opinion.  Had  the 
court  followed  the  Intimation  given  In  the 
case  of  State  ex  rel.  Lowary  t.  Superior 
Court  <WaBb.)  88  Faa  726,  and  held  that 
writs  of  review  must  be  applied  for  wtthlu 
tiie  time  In  which  an  appeal  might  be  taken 
under  the  general  statutes  relating  to  ap- 
peals, no  serious  objection  could  be  urged 
against  the  rule,  as  It  would  ttien  have  been 
certain,  easily  understood,  and  applicable  In 
all  cases.  But  the  court  has  seen  fit  to 
sdect  the  limitation  prescribed  by  a  special 
statute  for  an  sppeal  from  a  Judgment  In 
a  special  proceeding,  and  make  It  applicable 
to  Judgments  of  the  character  of  the  one 
b^ore  us.  It  Is  true  that  the  Judgment 
sought  to  be  reviewed  and  tiie  Jn<^ment  the 
time  to  appeal  firom  which  Is  held  to  be  con- 
troUIng,  are  both  Judgments  In  condemna- 
tfon  proceedings  bad  under  the  statute  of 
onlnent  domain ;  and  that  It  Is  this  fact  that 
persuaded  the  court  tiiat  there  was  such  an 
anaU^  betwem  the  two  Judgmenta  that 
the  time  limited  for  an  appeal  from  the 
one  ougSit  to  control  the  time  wltbln  wblcb 
to  review  the  other,  but  It  seems  to  me  that 
tills  as  a  reason  Is  inconclusive,  and,  as  a 
policy,  is  harmful.  Hut  the  judgments  are 
separate  and  distinct  was  determined  by 
tills  court  to  the  case  of  Weston  American 
C9o.  V.  8t  Ann  Co.,  2i2  Wash.  1S8 ;  and  that 
the  right  to  review  the  present  judgment  by 
a  writ  of  review  rests  to  the  fact  that  there 
is  no  right  of  appeal  from  it  was  determined 
to  the  case  of  Seattle  ft  H.  B.  B.  Oo.  v.  Bell- 
Ingliam  Bay  ft  E.  B.  B.  Go.,  20  Wash.  4SBf 
69  Pac:  1107.  02  Am.  Bt  Bep.  007.  It  being 
tme,  thwefore,  that  there  Is  no  connection 
betwem  the  judgments,  I  am  unable  to  see 
why  the  righto  relating  to  tiie  one  should  to 
any  mannor  be  allowed  to  affect  the  other. 
Since  they  are  separate  and  distinct,  each 
should  stond  on  Ito  own  bottom  to  so  far 
as  the  right  to  review  it  Is  concerned,  and 
the  right  should  be  determined  by  the  gen- 
eral law  raXbee  than  from  any  analogy  be- 
tween them. 

I  think  the  mie  adopted  harmful  as  a 
policy,  because  It  adds  another  element  of 
imc«rtolnty  to  the  procedare  by  which  causes 
are  brought  to  this  court  for  review.  This 
nneertolnty  arises  from  the  fact  that  there 
are  many  judfinnento  that  Cannot  be  review- 
ed but  by  this  writ,  and  the  precedent  of 
this  case  establishes  the  principle  that  spe- 
cial limitations  on  the  right  of  appeal  con- 


tained In  special  statutes  are  applicable  wbai 
the  right  to  review  any  of  such  judgm«ita 
are  called  to  question.  The  result  Is  that 
Instead  of  havtog  one  general  limitation  aj>- 
plicable  to  all  Jadgmoita  alike,  we  have 
dlfterent  limitations  applicable  to  diflCerent 
judgmenta,  with  no  rule  to  determine  with 
certatoty  when  they  are  applicable.  It  seems 
to  me  that  only  the  positive  mandate  of  the 
statote  ought  to  drive  the  court  to  the  adop> 
tlon  of  such  a  procedure.  I  dissent,  tiiere- 
fore,  flrom  the  judgment  of  dlsmlHWil, 


{4S  WmIu  9) 

BEILLT  et  a1.  v.  OOTTLEB  et  nx. 

(Supreme  Court  of  Washington.  June  22, 
1900) 

1.  Deeds  —  Canceixatior  —  Fkauo— SuvrJ- 
CIKNCY  OP  Evidence. 

The  testimony  of  defendant  alone  In  a  suit 
to  set  aside  a  conveyance  as  faaving  be«n  ob* 

ained  by  fraudulent  representatious  is  inauffi- 
}nt  to  overcome  the  testimony  of  plaintiff  and 
two  disinterested  witnesses  as  to  such  repre- 
sentations having  been  made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18* 
Cent  Dig.  Deeds,  1  C44;  vol.  a  Ceut  Dig.  Can- 
cellation of  Instnunenti,  8  102.} 

2.  YSNDOB  AlfD  PintOnASER— MiSBEFBBSSnTA- 

TiON  BT  Vewdob— QuALmr  OB  Vai.ue~Mat- 

TEB8  OF  Fact  ob  Opinions. 

The  representations  made  In  the  sale  of 
land  ttiat  it  was  in  a  valley  and  waa  good  bot- 
tom land ;  wbereas  it  was  on  au  arid  ridge,  that 
it  waa  but  three  miles  from  a  town,  when  it  waa 
50  miles  from  it,  and  that  it  was  good  fanning 
land,  when  it  waa  poor  grazing  laud,  are  not 
expressions  of  opinion,  but  statement  of  fact, 
authorising  the  setting  aside  of  the  conveyance 
given  in  ezchanga 

[Ed.  Note.— For  cases  in  point,  see  vol.  4& 
Cent  Dig.  Vendor  and  Purchaser.  8{  S2,  63.] 

Appeal  from  Superior  Court;  Pierce  Gonn- 
ty;  Tbad.  Huston,  Judge; 

Action  by  M.  B.  Beiily  and  another  against 
Peter  Gottleb  and  wlffc  Judgment  tor 
defendants.  Plaintiffs  appeoL  Beversed, 
with  Instructions. 

Boyle  &  Warburton,  for  apiwilants.  Ellis 
A  Fletcher,  for  respondents. 

DUNBAB,  J.  This  action  was  brought  to 
set  aside  a  conveyance  of  certain  Iota  I»  the 
city  of  Tacoma  whldi  app^lanto  allege  were 
secured  by  fraudulent  represntatlon  on  the 
part  ot  the  respondents.  The  court  refused 
to-  grant  tiie  relief  prayed  for.  According 
to  the  allegations  of  the  complaint  and  tbe 
testimony  of  tiie  respondent,  in  January, 
1906,  the  appellant  and  respondent  met  in 
M  Paso,  Tex.,  at  the  aOce  of  a  real  estate 
firm  where  appellant  had  gone  to  inquire  for 
purchasable  land  In  Texas,  and  where  the 
respondent  had  gone  to  list  bis  property  fw 
sale  or  excbangfc  The  reqKmdent  was  In- 
troduced to  tbe  appellant  by  the  manager  of 
the  real  estate  firm,  and  during  the  convw- 
satlon  which  ensued  It  was  ascertained  that 
the  respondent  bad  158  acres  of  Innd  In 
Texas,  and  that  the  appellant  owned  certain 
lota  in  the  dty  of  Tacoma.  An  exchange  waa 
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effected;  tbe  appellftnt  recdrlDg  a  deed  to 
the  Texas  land  and  tlie  respondent  a  deed 
to  tbe  lots  In  Tacoma. 

The  appellant  testlQed  that  the  respondent 
represented  to  him  that  the  land  which  he 
owned  was  In  the  Pecos  Valley,  the  very  hest 
land  in  the  country,  and  within  three  miles  of 
FL  Stockton ;  that  it  was  good  for  farming 
and  for. anything ;  that  he  could  stand  on  the 
land  and  see  right  up  the  main  street  in 
Ft  Stockton ;  that  there  was  a  good  traveled 
road  right  by  his  land  and  running  Into  and 
up  the  main  street  In  Ft  Stockton;  that 
there  was  plenty  of  water,  and  a  jwrson 
could  dig  a  well  and  get  water,  and  plenty  of 
It  within  20  feet  of  the  top;  that  the  re- 
spondent asked  the  appellant  at  different 
times  if  the  land  was  upon  top  of  the  ridge, 
and  he  said  no;  that  it  was  the  very  beat 
river  bottom  land ;  that  the  land  was  worth 
$30  per  acre,  but  being  hard  pressed  for 
money  he  would  make  the  price  $15  per  acre, 
considering  that  be  was  not  a  farmer ;  that 
he  was  acquainted  with  the  land  having  made 
two  trips  to  it  and.  In  addition  to  its  being 
good  farm  land,  It  was  fine  land  for  vine- 
yards and  fruits,  and  that  it  was  within 
three  miles  of  Ft  Stockton;  that  relying  upon 
these  representations  the  appellant  traded 
bis  lots  in  Tacoma  for  said  land  and  con- 
veyed the  said  Tacoma  lots  to  the  respondent ; 
that  after  he  closed  the  transaction  he  in- 
vestigated the  land  which  he  had  traded  for, 
and  found  that  instead  of  being  within  three 
miles  of  Ft  Stockton  it  was  about  60  miles 
from  that  place;  that  Instead  of  being  In 
the  Pecos  Valley  It  was  on  an  arid  ridge; 
that  there  was  no  water  on  it,  and  that  water 
could  not  be  obtained  without  going  to  a 
depth  of  from  300  to  400  feet;  that  It  was 
not  farming  land  at  all,  but  a  poor  doss  of 
arid  grazing  land;  and  that  instead  of  being 
worth  from  $15  to  $30  au  acre,  the  highest 
price  that  it  could  be  sold  for,  if  sold  at  all, 
was  about  00  cents  per  acre.  Appellant  testi- 
fied that  the  Tacoma  property  which  he  had 
deeded  to  respondent  was  worth  $1,000.  He 
executed  a  deed  to  the  respondent  for  the 
Texas  land  and  tendered  It  in  court  for  his 
benefit 

The  respondent  testlEed,  In  substance,  that 
he  met  the  appellant  substantially  as  testi- 
fied to  by  appellant;  that  he  bad  bought 
this  Texas  land  some  time  before,  giving 
therefor  two  horses,  a  carriage,  and  harness, 
without  having  seen  It,  but  that  he  after- 
wards had  seen  It  once  or  had  seen  what  was 
represented  to  be  his  land ;  that  the  real  es- 
tate man  in  El  Paso,  Mr.  Mllllcan,  had  told 
him  that  the  land  ought  to  be  worth  $1,500. 
This  was  the  man  that  had  introduced  ap- 
pellant and  respondent  to  each  other.  De- 
nies that  he  made  the  representations  to  the 
appellant  as  alleged  by  appellant  but  on  the 
other  hand  that  he  gave  appellant  $30  to  go 
down  and  look  at  the  land  for  himself,  and  if 
it  were  not  satisfactory  to  blm  he  need  not 
pay  him  baek^  -but  If  it  were  and  tbej  made 


the  trade  then  appellant  was  to  stand  halt 
of  that  expense ;  that  appellant  said  all  right 
and  took  the  $30;  that  about  10  days  after 
this  he  mot  appellant  in  the  park  and  asked 
him  If  he  had  been  down  to  see  the  land; 
that  appellant  said  no,  but  that  he  had  found 
out  all  about  it  from  a  man  who  lived  near 
It  and  who  knew  more  about  it  than  respond- 
ent did,  and  that  after  some  further  talk  the 
trade  was  made  and  the  deeds  executed; 
and  that  appellant  relied  upon  Information 
which  he  had  obtained  outside  of  respond- 
ent's representations,  which  Information  ap- 
pellant claimed  to  be  satisfied  with.  If  tbe 
testimony  of  tbe  respondent  could  be  believed 
it  Is  evident  that  the  Judgment  of  the  court 
should  be  affirmed,  and  that  the  appellant 
failed  to  substantiate  the  all^ations  of  tbe 
complaint;  that  the  sale  was  made  through 
fraud  and  misrepresentation.  But  in  view 
of  the  other  testimony  in  this  case  from  dis- 
interested witnesses  we  are  not  able  to  adopt 
the  statement  of  the  respond«it  as  the  truth 
of  the  matter. 

R.  L.  Mellon,  who  was  employed  in  the  real 
estate  ofilce,  testified  that  be  was  present  at 
the  time  the  alleged  representations  were 
made  and  when  the  respondent  came  to  tbe 
oflice  to  list  tbe  Texas  property  that  tbe  re- 
spondent described  his  property  as  158  acres 
of  good  farming  land  in  Pecos  Valley,  aboot 
three  miles  from  Ft  Stockton,  with  water 
within  30  feet  of  the  surface  for  Irrlgathig, 
all  good  rich  valley  farm  land;  that  be  had 
beard  several  conversations  between  respon- 
dent and  appellant  when  the  respondent  had 
told  appellant  that  It  was  all  good  land,  all 
In  the  valley,  no  waste  land,  no  rocks  nor 
rough  laud,  water  supply  abundant  for  Ir- 
rigating, about  2%  to  3  miles  from  Ft  Stock* 
ton ;  that  adjoining  lands  raised  good  crops, 
a  vineyard  near  by,  and  that  there  was  a 
public  road  running  into  Ft  Stockton;  that 
he  had  seen  tbe  land,  had  gone  over  It  and 
also  testified  that  the  appellant  made  the 
trade  on  respondent's  representations. 

W.  O.  Mllllcan,  who  was  the  proprietor  of 
the  real  estate  oQIce.  testified  that  he  was 
present  during  the  conversations  above  al- 
luded to,  and  Introduced  the  appellant  and 
the  respondent;  that  re^ondent  described 
his  property  as  being  in  Pecos  Vall^  and 
about  three  miles  from  Ft  Stockton,  and 
that  Its  value  was  $15  per  acre. 

W.  A.  Hadden,  county  and  district  clerk  of 
Pecos  county,  testified  that  his  records  des- 
cribed tbe  land  as  dry  grazing  land,  and 
that  the  official  county  map  shows  the  land 
to  be  50  miles  from  Ft  Stockton,  not  sitn- 
ated  near  any  village  or  market  place,  and 
that  it  could  not  be  seen  from  Ft  Stockton. 

J.  W.  Thornberry,  the  state  quarantine  In* 
specter  at  Ft  Stockton,  testified  that  It  was 
not  agricultural  land,  but  grazing  land,  and 
not  the, best  grazing  laud;  that  the  nearest 
settlement  was  Longfellow,  a  railroad  sta- 
tion 10  miles  away,  at  which  there  was  a 
itatI(Hi  bous^  wctlou  bouse  and  two  resl- 
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denees;  fliat  flie  nmreet  town  was  Sander- 
son, of  about  TOO  Inhabitants,  and  20  miles 
away;  that  there  was  no  surface  water  on 
this  land,  or  a  large  body  of  adjacent  land 
uniform  In  character,  and  that  yon  had  to 
go  down  soma  300  or  400  feet  to  get  water, 
and  that  the  land  was  worth  about  50  ceata 
an  acre. 

The  testimony  of  all  of  the  appellant's 
witnesses  was  taken  In  the  form  of  deposi- 
tions, and  It  does  not  appear  that  the  claim 
i»F  the  respondent  tiiat  he  furnished  the  ap- 
pellant money  to  detaiy  tbe  expenses  of  an 
examination  of  the  land  as  testified  to  bj 
the  respOTident  was  brought  to  the  attention 
of  the  aptilant  whoa  his  d^Hwltlon  was  tak- 
en, and  he  was  not  notified  by  the  answer 
that  any  msh  claim  would  be  made  The 
tespixidai^B  testimony  was  glroi  orally,  of 
conrae,  after  the  testimony  of  the  appellant 
bad  been  offoed,  and  when  ttiere  was  no 
opportunity  to  deny  the  statonente  made 
the  reqmndrat  In  regard  to  this  alleged 
transaction ;  and  in.  consideration  of  this 
fact,  and  of  the  further  fact  Uiat  liie  testi- 
mony of  the  witnesses  HiUican  and  Mellon 
both  dialntereated  witnesses  suiqjwrted  aU 
the  material  aTerments  and  testlmcmy  of  the 
anwllant;  we  are  aattsfled  that  tbe  repre- 
•entatlons  as  alleged  by  the  aspellant  were 
actually  made,  and  that  Qie  trade  was  made 
by  tbe  appellant  in  reliance  upon  snch  r^ 
rewntotkm.  It  I>  true  that  this  court,  in 
common  with  ottter  courts,  has  frequently 
decided  that  re]>reeentation8  whltdi  are 
mere  matters  of  opinion  are  not  sufficient  to 
establish  fraud  or  fumlsb  ground  for  equi- 
table relief.  But  the  represoitatlons  made  In 
this  cas^  if  the  testimony  of  the  appellant 
and  his  witnesses  is  to  be  believed,  were  not 
cmflned  to  matters  of  opinion,  but  were 
positive  statements  of  fact  upon  which  the 
an>ellant  relied,  and,  Inasmudi  as  the  land 
was  situated  2B0  miles  away,  the  re^ndent 
having  seen  1^  and  the  appellant  never  hav- 
ing eem  It,  it  cannot  be  said  that  tiiey  were 
standing  upon  an  equal  footing  vrhea  the 
trade  was  made.  The  representation  that 
the  land  was  In  the  Pecos  Valley  and  that  It 
was  good  bottom  land,  when,  in  fact,  it  was 
not  In  the  Pecos  Vall^  or  in  any  valley  at 
all,  was  not  the  r^resentatim  of  an  opin- 
l(m,  but  the  statement  of  an  alleged  fact. 
It  cannot  be  said  that  the  statemoit  that  the 
land  was  but  8  miles  from  Ft  Stockton,  and 
that  the  main  street  of  Ft  8to<^ton  conld 
be  seen  from  the  land  when  Ft  Stockton 
was  actually  60  miles  away,  and  could  not 
be  seen  from  the  land  at  all  was  the  ex- 
pression of  an  opinion,  but  it  was  plain  that 
it  was  a  pnrverslon  of  a  fact  and  a  fraudu- 
Irait  mlsr^resratatlon.  The  respondent  knew 
that  there  were  no  farms  around  this  land 
which  were  raising  good  crops,  and  that 
there  were  no  vineyards  close  to  It  and 
that  no  stage  line  passed  by  it  These 
rtatements  were  simply  untruths  which  the 


reepondent  was  guilty  of  announcing  for 
tbe  fraudulent  purpose  of  deceiving  and 
overreaching  the  a]M)ellant,  and,  having  had 
tbat  effect  vitiates  the  transactions.  A 
good  many  cases  are  cited  1^  respondent  to 
sustain  the  judgment  of  this  case,  but  with- 
out eopeclaliy  reviewing  them  they  will  be 
found  to  be  cases  where  the  facts  were  so 
at  variance  with  the  facte  in  this  case  that 
they  cannot  be  said  to  have  any  bearing  upon 
It  We  think  that  no  case  can  be  found  de- 
cided by  this  or  any  other  court  where  so 
flagrant  a  fraud  has  been  practiced  where 
relief  has  been  denied.  It  Is  contended  by  re- 
spondent  tbat  he  has  been  put  to  8<Hne  ex- 
pense in  repalrii^  buildings  on  the  Tacqma 
property,  but  we  think,  inasmudi  as  he  has 
had  tbe  benefit  of  the  rent  of  the  property 
trom  tbe  time  he  purchased,  that  that  Is  a 
sufficient  compensation  for  all  tbe  expenses 
he  has  been  to. 

Tbe  judgment  will  be  reversed,  with  in- 
structions to  the  lower  court  to  grant  tbe 
petition  of  the  plaintiff. 

MOUNT,  O.  J.,  and  CROW,  ROOT,  HAD- 
USt,  FULLGRTON,  and  RUDKIN,  JJ„ 
concur. 


(4S  Vub.  i> 

SEATTLE  LUMBER  GO.  T.  SWEENEZ 
et  al. 

(Supreme  Court  of  Washingtm.  June  19, 
1906.) 

1.  Mechanics*  Liens  —  Fobeclobube—Pboof 

— SUFPICIENCTf. 

Evidence  in  a  suit  to  foreclose  a  lien  for 
materials  furnished  in  the  construction  of  a 
buildine  examined,  and  held  to  support  a  finding 
tbat  the  materials  were  furnished  and  actually 
used  in  tbe  construction  of  the  building  au- 
thorizing a  lien  therefor  within  2  Ballinger's 
Ann.  Codes  &  St.  8  5000,  providing  that  every 
person  furnishing  material  to  ba  used  in  the 
construction  of  a  huilding  shall  have  a  lien 
therefor,  though  the  statute  be  so  construed  that 
a  lien  can  oiuy  be  bad  where  the  material  fur- 
nished to  be  used  in  a  building  was  actually  de- 
livered and  used. 

2.  SaUE— CONSBHT  OP  OWRBB— AUISOBUT  0» 

Agent. 

The  original  order  for  materials  for  the 
construction  of  a  building  was  given  by  one  of 
the  architects  for  the  building  before  the  ran- 
tract  was  let  and  after  the  letting  of  the  con- 
tract the  materials  were  fomisheo  to  the  con- 
tractor, and  the  original  order  was  paid  for 
by  the  ownpr.  Other  material  called  extras, 
was  furnished  in  part,  while  the  oriKinal  con- 
tractor was  in  charge  of  the  construction  work 
and  in  part  after  he  had  absconded,  and  while 
the  owner  and  his  employes  were  in  charge. 
The  employ^  were  authorized  to  construct  the 
building.  HeJd,  that  the  materials  were  fur- 
nished to  the  owner's  agents  authorized  to  pur- 
chase material  on  bis  account  within  the  stat- 
utes giving  ft  mechanics*  lien. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Mechanics'  Idcns,  S§  86,  12S.] 

3.  Appeal— Deniai.  op  New  Tbial— Rkcobo— 
supficiency. 

Where  the  showing,  on  which  a  motion  for 
a  new  trial  on  the  ground  of  newly  discovered 
evidence,  does  not  appear  in  the  record,  the 
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court  on  appeal  cannot  eonaider  the  roIiaK  of 
the  coart  deoyinK  the  motion. 

[Ed.  Note. — For  cases  in  point  see  voL  3, 
Cent.  Dig.  Appeal  and  Error.  5§  2944^2047.] 

4.  New  Tbial  —  Nbwlt  Discovered  Evi- 

DBHCE— lUPBACnina  BVIOENCE. 

Ordioarilr  a  new  trial  will  not  be  granted 
on  the  ground  of  newly  discovered  evidence, 
the  purpose  of  'which  is  to  impeach  a  witness 

of  the  Buccessful  patty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
CenL  Dig.  New  Trial,  SS  221-223.] 

Appeal  from  Superior  Court,  King  Goonty; 
John  B.  Yakey,  Judge. 

Action  by  the  Seattle  Lumber  Company 
against  Bo  Sweeney  and  others.  From  a 
Jndgment  for  plaintiff,  defendant  Bo  Sween- 
ey and  another  appeal.  Modified  and  af- 
firmed. 

Alfred  Battle  and  Sweeney  &  Stelner,  for 
appellants.  Harold  Preston,  for  reqiondent 

BUDKIN,  J.  This  action  was  brought  to 
recover  a  balance  due  on  account  of  the  pur- 
chase price  of  material  furnished  to  be  used 
in  the  constmction  of  certain  buildings  be- 
longing to  the  defendants  Sweeney  and  wlf^ 
and  to  foreclose  a  lien  for  the  amount -thereof. 
The  plaintiff  had  judgment  below,  and  the 
defendants  Sweeney  and  wife  appeal. 

The  appellants  state  In  their  brief  that 
the  most  Important  question  presented  by  the 
appeal  Is  the  construction  of  section  5000.  2 
BalUnger's  Ann.  Codes  &  St.  which  provides 
that  "Every  person  performing  labor  upon  or 
furnishing  material  to  be  used  In  the  con- 
struction •  •  •  ofany  •  •  •  building," 
etc  shall  have  a  Hen  for  the  same.  It  Is 
further  stated  that  the  rrapondent  contended 
throughout  the  trial  that  It  wfts  only  neces- 
sary for  It  to  sbow  that  the  material  was 
furnished  to  be  nsedlnthebuildlngs;  whereas, 
the  appellants  contended  that  It  must  show 
not  only  that  the  material  was  furnished 
to  be  used  in  the  buildings,  but  that  the 
same  was  actually  delivered  and  used.  The 
court  below  found,  however,  that  the  mate- 
rial was  furnished  to  be  used  in  the  con- 
struction of  the  buildings,  and  was  actually 
80  used,  and  If  this  finding  is  sustained  by 
the  testimony  the  question  suggested  by  the 
appellants  does  not  arise  in  this  case.  While 
the  testimony  as  to  the  delivery  of  the  mate- 
rial and  its  use  In  the  buildings  is  not  as 
clear  and  satisfactory  as  It  ml^t  be,  yet 
there  was  competent  evidence  tending  to 
show  these  facts  and  in  the  absence  of  any 
testimony  to  the  contrary  we  would  not  be 
warranted  In  disturbing  the  findings  of  the 
court  below.  The  books  of  the  respondent, 
ke^t  In  the  usual  course  of  Its  business,  show- 
ed that  all  the  material  alleged  to  have  bpen 
furnished  was  actually  furnished  to  be  used 
In  the  construction  of  the  buildings  in  ques- 
tlwL  Upon  the  delivery  of  material  it  was 
the  custom  of  the  respondent  to  have  the 
foreman  or  other  person  in  charge  of  the 
buildings  receipt  to  the  teamsters  fOr  all  ma- 
terial delivered,  but  it  sometimes  happened 


that  there  was  no  person  about  the  buildings 
to  sign  the  receipt,  and  In  such  cases  the 
teamster  returned  the  receipt  unsigned.  A 
number  of  the  receipts  offered  In  evidence 
in  his  case  were  returned  in  this  condition. 
The  architect,  who  was  In  charge  of  the 
buildings  for  at  least  a  portion  of  the  time 
during  their  construction,  testlfled  to  the  de- 
livery and  use  of  a  portion  of  the  material, 
and  that  all  the  material  for  which  the  Hen 
was  claimed  was  actually  necessary  for  the 
completion  of  the  buildings.  It  was  conceded 
that  substantially  all  the  material  used  in  the 
buildings  came  from  the  respondent's  yards, 
and  we  think  this  made  a  prima  facie  case  in 
its  behalf.  On  the  other  hand,  one  of  the 
appellants  l^tlfied  that  he  did  not  know 
wheth»  all  of  the  material  for  which  the 
lien  was  claimed  was  actually  used  In  the 
buildings  or  not,  but  that  be  was  reasonably 
sure  that  It  was  not,  and  was  proceeding  to 
state  tiie  reasons  for  bis  belief;  namely,  an 
estimate  made  by  his  architect,  when  stopped 
by  the  court  He  further  testified  that  he 
was  informed  that  the  contractor  for  the 
buildings  was  engaged  In  the  construction  of 
another  building  In  some  other  portion  of  the 
dty,  but  there  was  no  evidence  that  any 
material  furnished  for  these  buildings  was 
delivered  elsewhere.  It  was  further  shown 
tihat  the  first  delivery  of  material  was  made 
on  the  wrong  comer  of  the  block,  hut  this 
material  was  afterward  Ivought  back  and 
used  In  the  buildings.  Long  after  tiie  last 
delivery  of  mat^al  this  same  appelant 
wrote  the  respondent  that  his  arcUtect  had 
reported  to  bim  that  he  was  charged  up  with 
several  thousand  feet  of  lumber  that  had 
nev^  been  used  In  the  buildings,  that  he  had 
directed  the  architect  to  go  over  his  flffures 
again,  and  that  he  would  take  the  matter  up 
with  the  respondent  as  soon  as  the  architect 
made  his  report  No  attempt  was  made  to 
prove  by  this  architect  or  any  other  employft 
or  servant  of  the  appelianta  ttiat  all  the  ma- 
terial for  which  the  Hen  was  claimed  vras  not 
actually  used  In  the  bnlldings.  We  allude  to 
this  fact  not  because  the  burden  was  on  the 
appellante  to  prove  that  the  material  was  not 
in  fact  used  In  the  IraUdlngs,  but  tor  fbe 
puri)Ose  of  showing  that  the  appellants  offer- 
ed no  testimony  to  defeat  the  prima  fade 
case  made  by  the  respondent,  although  such 
testimony  was  necessarily  within  their  reach. 
As  said  by  Mr.  Justice  Brewer  in  Bice  v. 
Hodge,  26  Kan.  164:  "It  Is  undoubtedly  true, 
that  it  is  not  aflbmatlvely  and  specifically 
shown  ^at  each  separate  article  charged  in 
these  bills  actually  went  into  such  buildings. 
It  does  appear,  however,  that  each  one  of  the 
three  separate  claimants  made  contracts  for 
fumlBhing  materials  for  said  buildings;  that 
In  pursuance  of  said  contracts  they  furnished 
materials,  and  supposed  that  they  were  to  be 
used  in  the  construction  of  said  buildings; 
and  as  to  a  few  articles,  that  they  did  In 
fact  go  Into  said  buildings.  To  this  there 
Is  no  contradictory  testimony^  nothing^  tend- 
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ing  to  iHnow  that  my  of  the  materials .  so 
detlvered  were  bi  ftiet  taken  away  by  tlie 
builder  and  oaed  elsewhere;  nothing  even 
tauOlng  to  raise  a  sosplf^on  Oiat  ihav  was 
any  de^tton  of  materials  from  their  In- 
tended and  contracted  use.  Under  these  dr- 
cnmstances,  It  would  not  be  JiBtlce  to  refuse 
the  lien.  To  require  direct  and  poBlUve  tes- 
timony, that  as  to  each  specific  article  de- 
livered, that  It  was  in  tact  used  In  the 
buildings,  would  make  the  mechanic's  lien 
law  more  of  a  burden  and  a  trap  than  a 
blesBli^  and  a  help.  Whei  materials  are 
contracted  for  use  In  a  proposed  building, 
when  they  are  dellrered  in  pursuance  of  such 
a  contract;  and  when  the  building  is  In  fact 
coDQileted,  and  there  is  no  testimony  tending 
to  raise  even  a  auapldon  that  the  materials 
thwefor  w«re  elsewhere  obtained,  or  that 
those  contracted  for  were  not  used  therein, 
and  especially  when  some  of  the  matalals 
are  shown  to  have  actually  entered  into  Its 
constmction,  It  Is  fair  to  conclude,  and  say 
that  such  materials  did  in  fact  go  into  the 
bulldlnib  and  that  the  sellor  has  a  mechanic's 
Uen  therefor." 

It  Is  further  contended  that  the  persons 
to  whom  the  material  was  furnished  were 
not  the  appellants'  agwits  and  were  not  au- 
thorised to  purchase  the  material  <m  their 
account  The  original  order  was  given  by 
one  of  tiie  architectB  for  the  buildings  before 
the  contract  was  let,  but  aft»  the  letting 
of  the  contract  tho  material  was  furnished 
to  the  contractor,  and  this  original  iMrder  was 
paid  for  by  the  appellants  with  the  excep- 
tion of  a  few  dollars.  The  other  material, 
called  extras,  waa  furnished  in  part  while 
the  (Higinal  contractor  was  In  charge  of  the 
construction  work  and  in  part  aftw  he  had 
abBctmded,  and  while  the  appellants  and  tbelr 
servants  and  employes  were  in  charge.  These 
pnsons  in  charge  were  authorized  to  con- 
struct the  building,  and  must  have  been  au- 
thorized to  obtain  material  therefor,  as  the 
appellants  made  no  provision  for  material 
frwn  any  other  source  or  at  all.  Under  th^ 
circumstances  we  think  ttiat  agency  either 
actual  or  statutory  was  clearly  proved.  The 
motion  for  a  new  trial  was  properly  denied 
in  so  far  as  It  was  based  on  the  record  before 
us,  and  In  so  far  as  It  was  based  on  newly 
discovered  evidence,  the  showing  upon  which 
the  motion  was  made  does  not  appear  In  the 
record.  We  therefor  cannot  consider  It.  In 
any  event,  the  only  purpose  of  tiie  newly  dis* 
covered  evidence  was  to  Impeach  one  of  the 
respondent's  witnesses  as  to  the  'date  of  the 
diasolntion  of  a  certain  partnership,  and  ordi- 
narily a  new  trial  will  not  be  granted  for 
any  such  purpose.  Furthermore  no  showing 
Was  made  that  the  date  of  dissolution.  If 
material,  could  not  have  been  proved  at  the 
trial  by  other  testimony. 

We  find  no  error  In  the  record  except  in  the 
allowance  of  interest.  Through  Inadvertence 
internet  was  computed  on  the  balance  due 
from  the  6th  day  of  May,  1901,  instead  of 


from  the  6th  day  of  May,  1S02.  It  Is  ap- 
parent that  this  error  was  not  called  to  tbA 
attention  of  the  court  below,  but  the  re- 
spondent cmfesses  the  «rror  and  the  item 
amounting  tn  tSiB  sum  of  fl7.82  will  be  de- 
ducted fnun  tiie  Ju^Urment 

As  thus  modified,  the  Judgment  is  alflrmed, 
and  the  respondent  will  recover  Its  costs  on 
uiUKaL 

MOUNT,  a  and  rULLBRTON,  HAD- 
LBY,  GROW,  and  DUNBAR,  JJ.,  concur. 


W  OoIOL  M7) 

CBROPHT  et  aL  T.  ERA  O0Z.D  MINING 
CO. 

(Supreme  Court  of  Colorado.  neUi4fiol90a) 

1.  AWBAL— RSCOBD. 

After  rendering  jad^ent  making  a  tem- 
porary injunction  perpetual,  the  court  was  ad- 
oumed,  but  on  the  following  day  the  judge 
nstrncted  the  clerk  to  modify  the  judgment  m 
a  certain  particular,  and  thereafter  plaintiff 
moved  to  restrain  the  clerk  from  entering  the 
order  as  modified  by  the  judge's  direction,  which 
motion  was  denied  and  complainant  excepted 
and  sued  out  a  writ  of  error  to  review  the  judg- 
ment, asBiguiug  as  error  the  failure  to  restrain 
the  clerk  from  entering  the  judgment,  and  that 
the  order  for  modification  of  the  judgment  was 
void  because  not  rendered  in  open  court.  Held. 
that  the  record  on  appeal,  having  contained  all 
the  proceedings  and  orders  made  in  the  case, 
including  the  judgment  as  originally  rendered 
and  OS  modified,  presented  for  review  the  va- 
lidity of  a  final  Jodgmoit,  to  wlt^  the  judgment 
aa  modified. 

2.  JUDQUENT— CoBBGCnON    in    SaMB  COUBI 

DnRino  TntM. 

The  court  has  power  not  only  to  LtoiTect, 
but  to  change.  Its  judgment  during  the  term. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30: 
Cent  Dig.  Judgment,  $  582.] 

3.  JuDGKft— ACTiNO  Outside  or  Goubt. 

A  judge  has  no  authority  acting  -  outside 
the  court  to  alter  a  judgment  previously  duly 

rendered  In  open  court. 

[Ed.  Note. — For  cases  in  point,  bcp  vol.  29, 
Cent,  Dig.  Judees,  S  109;  vol.  30,  C«nL  Dig. 
Judgment.  §S  3^.  583-585.1 

Error  to  District  Court,  Teller  County; 
William  P.  Seeds,  Judge. 

Action  by  the  Era  Gold  Mining  Company 
against  Thomas  O'Brophy  and  another. 
Judgment  in  favor  of  complainant,  and  de- 
fendants bring  error.  Reversed,  with  direc- 
tions to  sustain  defendants'  motion  to  re- 
strain the  entry  of  a  modification  of  the  Judg- 
ment 

On  September  25, 1899.  the  Era  Gold  Mln- 
big  Company  Instituted  this  action  in  the  dis- 
trict court  of  Teller  county  against  the  de- 
fendants to  enjoin  them  from  using  a  ccrtoln 
ditch,  and  from  carrying  water  through  the 
same  across  certain  mining  property  belong- 
ing to  the  plaintiff.  On  the  same  day  a  tem- 
porary Injunction  was  granted  In  accordance 
with  the  prayer  of  tbe  complaint  On  the 
14th  day  of  October,  1809,  defendants  filed 
their  answer  and  a  motion  to  dissolve  the  in- 
junction. Upon  the  hearing  of  the  motion, 
the  court  made  the  following  or^;  "It  1m 

Digitized  by  CjOOg  IC 


680 


85  PACIFIC  REPORTER. 


(Cola 


therefore  ordered  by  the  court  that  the  Injono 
UoD  heretofore  issued  in  this  cause  on  Sep- 
tember 25,  A.  D.  1890,  be  and  the  same  is 
hereby  modified  in  this,  to  wit,  that  said  de- 
fendants, their  agents,  employSs  and  &s< 
signs,  be  en.loined  and  restrained  from  using 
the  said  ditch,  to  wit,  the  O'Brophy  Ditch,  or 
allowing  the  water  of  Wilson  creek  to  be 
conveyed  through  and  along  said  ditch  to  the 
place  where  said  water  Is  to  be  used  by  said 
defendants,  In  any  such  manner  as  to  inter* 
fere  with  the  mining  operatloiu  of  the  plain- 
tiff." 

On  November  13,  1900,  the  cause  was  tried 
to  the  conrt  and  talten  under  advisement,  and 
afterwards,  and  on  January  4  1901,  the 
cffurt  made  the  followli^  order:  "At  this 
day  In  o/pen  court  come  said  defendants  by  J. 
J.  McFeely,  Esq.,  their  attorney.  There- 
upon, this  cause  having  been  heretofore  sub- 
mitted to  the  court  upon  the  trial  of  the  issue 
herein  joined,  and  the  court  being  now  suffi- 
ciently advlaed  in  the  premises,  doth  find 
and  order  that  the  temporary  Injunction  here- 
tofwe  Issued  her^,  and  as  thereafter  modi- 
fled  by  order  of  this  court,  be,  and  the  same 
is  hereby,  made  perpetual,  and  that  said 
plaintiff  have  judgment  for  its  costs  in  this 
behalf  expended,  and  that  Judgment  be  en- 
tered berelo  In  accordance  with  such  finding, 
and  that  the  same  be  recorded  In  the  Judg- 
ment Book." 

After  tlie  making  of  said  order,  Bxm.  B.  O. 
StimtKm,  the  trial  Judge,  adjourned  the  court 
and  returned  to  Colorado  Springs  on  the 
evening  of  that  day.  On  the  following  day, 
by  telephone,  he  instructed  the  clerk  to  mod' 
Ify  the  judgment  rendered  on  tbe  4th  to  read 
as  follows:  "Therenpon,  this  cause  having 
been  heretofore  submitted  to  the  court  upon 
the  trial  of  the  issues  herein  joined,  and  the 
court  being  now  sufficiently  advised  In  the 
premises,  doth  find  the  Issues  herein  JcHned 
In  favor  of  said  plaintiff  and  against  said  de- 
f^dants.  And  orders  that  said  defendants, 
their  agents,  servants  and  employes,  be,  and 
each  of  them  Is  hereby  enjoined  and  restrain- 
ed from  In  any  manner  conducting  water 
through  their  ditches  or  conduits  over  and 
across  the  Era  lode  mining  claim,  tbe  prop- 
erty of  plaintiff,  or  any  part  thereof  and  that 
judgment  In  accordance  with  such  finding  be 
entered  herein  and  for  costs  of  suit,  and  the 
same  be  recorded  in  the  Judgment  Book." 

On  Februdry  4,  1901,  tbe  defendants,  by 
permission  of  the  court,  filed  as  of  January 
8,  1901,  the  following  motion:  "Come  now 
the  defendants  by  their  attorney  J.  J.  Mc- 
Feely  and  move  the  court  to  make  an  order 
to  prevent  the  clerk  of  this  court  from  Insert- 
ing in  the  records  of  this  case  a  pretended 
order  received  by  the  clerk  of  this  court,  by 
telephone  from  Colorado  Springs,  El  Paso 
county,  Colorado,  from  the  Honorable  E.  C. 
Stlmson,  who  at  the  time  was  one  of  the 
judges  of  the  district  court  of  this  Judicial 
district,  for  the  following  reasons,  to  wit: 
That  heretofore,  to  wit,  on  January  4th,  A.  D. 


1901,  in  the  district  court  of  Teller  county, 
Colorado,  tbe  said  Hon.  E.  C.  Stimson,  who 
at  the  time  was  one  of  tbe  Judges  of  this  dis- 
trict, did  in  open  court  on  said  date  render 
bis  final  judgment  In  said  cause,  tbe  said 
cause  having  been  tried  before  the  said  Judge 
Stimson  at  a  former  day  of  this  term  of  court; 
to  wit,  November,  1900,  wMcb  judgment  was 
by  the  clerk  of  this  court  then  and  there  enr 
tered  into  the  minute  book  of  said  court,  as 
he  was  required  to  do  undor  tibe  rules  of  this 
conrt,  which  minute  book  and  order  la  here- 
by referred  to  and  made  a  part  of  this  mo- 
tion. That  said  order  above  referred  to 
which  the  cleA  of  this  court  Is  about  to  in- 
sert In  tbe  records  of  this  case  and  whldi 
was  received  by  blm  by  tel^hone  as  afore- 
said on  tiie  erentng  of  January  6th,  1801, 
and  while  the  district  court  of  Teller  county 
was  not  in  session,  and  neither  of  tbe  Judges 
of  tUs  district  were  in  the  county  of  Teller 
and  without  Uie  knowledge  of  defendants  or 
their  attoi-uey  and  without  notice  to  them, 
which  order  so  received,  if  allowed  to  be  en- 
tered In  the  records,  mokes  a  distinct  and 
different  Jud^ent  frwn  that  rendered  by 
this  court  on  January  4th,  1901,  for  the  ftd- 
lowing  reasons,  to  wit:  That  said  pretmded 
order  so  received  by  telephone  Is  absolutely 
void  and  Is  not  the  judgment  of  this  court; 
(2)  because  said  order  or  Judgment  was  not 
rendered  in  opoi  court;  ^  because  the  Hon* 
orable  E.  0.  Stimson  had  no  authority  what- 
ever, while  in  E<1  Paso  county,  Colorado,  to 
render  a  Judgment  In  the  district  court  of 
Teller  county;  (4)  because  said  order  is  voSA 
and  of  no  force  or  effect  whatever.  J,  J.  Ho- 
Feely,  Attorney  for  Defendants." 

In  support  of  tbelr  said  motion,  defendants 
filed  tbe  following  affidavits: 

"James  J.  McFeely,  being  sworn  on  oath, 
says:  That  he  is  now  and  was  on  the  dates 
hereinafter  mentioned  attorn^  for  the  aboT^ 
named  defendants,  and  further  says  that  on 
January  4tb,  1901,  he  was  present  In  tbe  dis- 
trict conrt  of  Telia  county,  at  the  court- 
house, when  said  court  was  in  session  with 
the  H<»iorable  E.  0.  Stimson  then  and  there 
presiding,  when,  among  other  things,  the 
Honorable  B.  C.  Stimson,  tbe  presiding  Judge 
In  said  court,  rendered  the  following  Judg- 
ment in  above  cause;  said  Judgment  being  in 
substance  as  follows:  *That  the  Injunction  as 
modified  heretofore  be  made  perpetual,  and 
the  plaintiff  to  recover  Its  costs  from  defend- 
ants In  this  behalf  expended.'  That  there- 
upon this  affiant  asked  said  court  if  the  de- 
fendants under  that  order  would  be  permitted 
to  use  snld  ditch  to  run  the  water,  providing 
he  did  not  interfere  with  tbe  mining  operations 
of  said  plaintiff  company,  whereupon  said 
court  in  answer  to  said  question  responded 
thus,  'Certainly.'  Affiant  further  says  that 
the  entry  of  said  judf^ment  was  at  the  time 
of  the  rendition  of  the  same  by  said  court 
made  by  the  clerk  of  this  court  in  tbe  minute 
book  kept  for  that  purpose  and  so  remains  In 
said  t)ook,  and  which  entry  bo  made  by  the 
Digitized  by  LjOOgFC 


Colo.)- 


O'BBOPHY  T.  ERA 


GOLD  MINING  CO. 


681 


tibtk  Is  hereby  referred  to  and  made  part  ot 
this  affidavit  Affiant  fnrOier  says  that  in 
the  afternoon  of  Jannary  Tth,  1001,  while  In 
the  clerk's  office  of  said  oonrt,  his  attention 
was  called  to  a  manorandnm  pinned  on  the 
minute  book  of  said  conrt  and  over  the  Judg- 
ment on  said  book,  which  memorandum  is  as 
follows:  'Defendant  perpetually  enjoined 
conducting  water  through  the  ditch  across 
the  Era  Claim.'  This  affiant  was  then  and 
there  informed  by  Mr.  Gaylord,  deputy  clerk 
of  this  court*  that  said  memorandum  was  re- 
ceived by  him  by  telephone  from  Colorado 
Springs,  El  Paso  county,  Colorado,  from  the 
Honorable  E.  C.  Stimson,  and  tbat  said  order 
was  received  the  evening  of  January  6th, 
1901.  Affiant  further  sayeth  not  J.  J.  Mc- 
Feely. 

"Subscribed  and  swo^n  to  before  me  this 
8th  day  of  January,  1901.  A.  W.  Grant, 
Clerk  Dist  Conrt  by  W.  B.  Foley,  Deputy. 
[Seal.]" 

"E^  K.  Oaylord,  of  lawful  age  being  first 
duly  sworn,  on  his  oath  deposes  and  says: 
"That  be  is  and  was  on  the  4tb  and  5th  days 
of  January,  A.  D.  1001,  the  duly  authorized, 
appointed  and  acting  deputy  clerk  of  the 
Fourth  Judicial  district  of  the  state  of  Col- 
orado, witliin  and  for  tlie  county  of  Teller. 
That  on  the  said  4tfa  day  of  January,  A.  D. 
1M)1,  In  open  court,  a  certain  judgment  was 
rendered  In  cause  Na  233,  The  Era  Gold 
Mining  Company,  plalntifr,  m  Thomas  O*- 
Broptay  and  The  Victor  Gold  Mining  Com- 
pany, defendants,  wblcb  is  shown  in  ab* 
breriated  minutes  as  they  appear  npon  page 
110  (tf  the  minute  book  used  by  the  clerk  in 
making  memoranda  of  orders  and  judgmenta 
rendered  by  the  court  Affiant  farther  says 
that  the  memoranda  appearing  upon  said 
page  id  said  cause  Na  233  is  correct  memo- 
randa of  the  order  and  judgment  as  tfa^ 
made  and  ordered  to  be  entered  the  court. 
Affiant  further  states  that  on  the  following 
day  at  three  or  four  o'clock  in  the  after- 
noon of  January  Sth,  A.  D.  1001,  said  affiant 
received  a  telephone  message  from  Hon.  Ed- 
ward G.  Btimson,  who  vrta  then  at  Colorado 
Springs,  Colorado,  and  hi  the  course  of  the 
conversation  had  betwera  said  judge  and 
affiant  on  said  day,  said  judge  ordered  said 
affiant  to  change  and  alter  the  Judgment  there- 
tofore rendered  in  open  court  In  said  cause 
No.  238  so  that  the  memorandum  thereof 
read  as  appears  upon  the  slip  pinned  to  the 
minute  book  opposite  the  monorandum  made 
the  prevlotu  day  In  open  court  in  said  cause 
No.  238.   E.  K.  Gaylord, 

"Snbacrtbed  and  sworn  to  before  me  this 
8th  day  of  JauuaiT.  A.  D.  1001.  Kate  a 
Gustln,  Notary  Public   [Notarial  Seal.]" 

And  thereuptm,  the  plaintiff,  on  the  mling 
of  the  court  on  the  above  motion,  presented 
a  counter  motion,  ai&Ing  that  the  court  make 
a  nunc  pro  tunc  order  as  of  January  4,  1001, 
wbldi  motion  is  In  words  and  ^^irra  as  fol- 
lows, to  wit:  "Now  comes  the  plaintiff  by 
T.  J.  ODonnell  and  Milton  Smith  and  8.  D. 


Crump,  Its  attorneys,  and  moves  the  court 
that  the  record  entry  of  the  Judgment  and 
decree  ot  this  court  made  and  entered  in 
the  above-«itltled  cause  on,  to  wit,  the  4th 
day  of  January,  A.  D.  1001,  be  corrected  so 
tbat  the  same  will  speak  the  truth  ^nd  cor- 
rectly slate  tlw  Judgment  and  decree  made  In 
said  cause  on  sold  date  by  said  court  and 
as  grounds  for  said  motiim  says  that  the 
entry  of  judgment  is  not  the  judgmrat  ord»- 
ed  to  be  entered  tb&  Judge  of  said  conrt 
but  the  same  as  entered  was  altered  through 
mistake  and  Inadvertence  of  the  clerk  and 
judge  of  said  court  This  motion  Is  based 
upon  the  records  and  files  of  said  court  and 
cause  and  up<m  the  affidavit  ,  of  Bdward  C. 
Stimson  filed  herewith.  Milton  Smith,  At- 
torney for  PlaintiflC" 

Thereupon  the  plaintiff  offered  In  evidoice 
tbe  affidavit  of  Bon.  B.  C  Stimson,  which 
is  as  follows,  to  wit: 

"Edward  C  Stimson  being  duly  sworn,  de- 
poses and  says:  That  he  was  one  of  tbe 
duly  acting  Judges  ot  the  district  court  with- 
in and  for  said  county  of  Tdler,  In  the  state 
aforesaid,  and  that  as  such  Judge  he  pre- 
sided at  the  S^itemba  term  of  said  court 
hdd  at  CrliH>le  Oeek.  In  said  county  during 
the  month  of  Beptemba:.  1900,  other  mtmths, 
and  January,  1001,  which  said  torm  of 
court  adjourned  sine  die  on  the  second  (2d) 
day  of  February,  A.  D.  1901.  That  as  tbe 
judge  of  said  court  on  the  4th  day  of  Janu- 
ary, 1901,  he  rendered  a  Judgment  In  the 
above-entitled  cause  In  favor  of  the  plaintiff 
and  directed  that  said  Judgment  be  entered 
by  the  clerk  of  said  court  That  In  directing 
the  entry  of  said  judgment  d^noit  did  not 
have  in  mind  tbe  fact  that  tiie  injuncti(m 
issued  in  said  cause  had  been  modified  so 
as  to  permit  the  defendant  to  use  the  ^tch 
across  the  plaintiff's  property  during  the 
pend«icy  of  tiie  action  and  throi^b  mistake 
and  inadvertence  directed  the  clerk  to  enter 
'  a  Judgment  making  perpetual  the  temporary 
injunction  issued  in  said  cause  and  thwe- 
after  modified.  That  on  the  next  day,  to 
wit  on  the  5tb  day  of  January,  1001,  this 
deponent  while  at  Colorado  Springs,  Colora- 
do, became  aware  that  said  Judfftuent  as 
altered  npon  the  clerk's  minutes  was  not 
the  proper  Judgment  in  said  cause  and  was 
not  the  Judgment  which  lie  had  actually  in- 
t»ided  to  rendo:  in  said  cause,  and  thore- 
after  on  said  day  telephoned  the  clerk  of 
said  court  instructiug  him  to  eater  the  judg- 
ment as  the  same  had  been  rendowd,  per- 
petually restraining  the  defendant  from  us- 
ing the  ditch  across  the  plaintiff's  property, 
whldi  was  tbe  subject-mattw  of  said  suit 
and  deponrat  says  that  the  record  of  the 
Judgment  In  said  cause  made  by  the  clerk 
of  said  court  under  date  of  January  501, 
1001,  is  the  Judgment  which  d^nent  as 
Judge  of  said  court  rmdered  In  said  cause 
on  Janua^  4,  A.  D.  1001;  and  further  de- 
ponent salth  not  Edward  C.  Stimson. 

"Subscribed  and  sworn  to  before  me  this 
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23d  day  of  Febraaiy,  A.  D.  1901.   My  com- 

missfoa  expires  .   A.  W.  Grant,  Clerk, 

by  W,  E.  Foley,  Deputy.  [Seal.]" 

Therenpou  the  court  made  the  following 
order:  "At  this  day  In  open  court  come 
Bald  parties  by  their  attorneys  respectively. 
Thereupon  this  cause  comes  on  to  be  beard 
apou  tbe  motion  of  said  defendants  herein 
to  proT^it  tbe  cleric  of  this  court  from  enter- 
ing In  the  records  a  certain  order  as  modified 
on  January  6,  1901,  by  a  telephone  message 
fom  tbe  Honorable  Edward  C.  Stlmson,  at 
that  time  one  of  the  Judges  ot  this  court. 
The  same  Is  argned  by  counsel  and  submitted 
to  the  conrt,  and  the  coart  being  sufflclently 
advised  in  the  premises  doth  Aeay  said  mo* 
tlon,  to  which  ruling  of  the  court  said  de- 
fendant duly  excepts." 

On  the  Ist  day  of  March,  1901,  the  follow- 
Ing  proceedings  were  had :  "At  this  day  In 
open  court  come  said  plalntifT  by  Its  attorney 
S.  D.  Crump,  Esq.,  and  said  defendants  by 
their  attorney,  J.  3.  McFeely,  Esq.,  and  there- 
npon  this  cause  coming  on  to  be  beard  upon 
the  motion  of'  the  plaintiff  herein  to  bare 
judgment  entered  as  modified  on  January 
6tb,  1901,  nunc  pro  tunc  as  of  January  4th, 
1901,  the  same  Is  argued  by  counsel  and  sub- 
mitted to  the  court,  and  tbe  conrt  being  fully 
advised  In  tbe  premises  doth  deny  said  mo- 
tlon,  to  which  mltng  of  the  court  said  plain- 
tiff duly  excepts.  And  It  Is  ordered  that  time 
and  until  forty  days  from  and  after  this  day 
be  and  the  same  is  hereby  allowed  said  de- 
fendant within  which  to  prepare  and  tender 
to  the  Honorable  William  P.  Seeds,  judge  ot 
said  court,  his  bill  of  exceptions  by  blm  re- 
served herein,  and  when  signed  and  sealed 
\xy  said  Judge  shall  be  filed  herein  as  of  this 
day." 

AH  tbe  matters  aforesaid  occurring  subse- 
quent  to  the  judgments  are  preserved  by  bill 
of  exceptions  and  made  a  part  of  the  record. 
The  plaintlfrs  in  error  present  the  following 
assignment  of  errors:  "(1)  The  court  erred 
In  not  restraining  tbe  clerk  from  entering  the 
order  received  by  telephone  on  January  6th ; 
<2)  the  court  erred  in  permitting  the  affi- 
davit of  former  Judge  E.  C.  Stlmson  to  be 
read  on  the  bearing  of  this  motion  to  explain 
his  judgment  or  the  judgment  of  the  court  of 
January  4th;  (3)  the  so-called  order  of  Jan- 
nary  Sth  received  by  telephone  from  Colorado 
Springs  Is  void  and  of  no  force,  and  should 
be  expunged  from  the  records  in  this  case; 
(4)  the  court  erred  in  overruling  tbe  motion 
to  restrain  the  clerk  from  entering  the  tele- 
phone order  of  January  6th  m  the  records  of 
this  case;  (5)  because  said  order  of  January 
Sth  was  not  rendered  In  open  court;  (6)  be- 
cause the  Honorable  E.  C.  Stlmson  bad  no 
authority  whatever  while  In  El  Paso  county, 
Colo.,  to  render  a  judgment  or  order  In  the 
case  that  had  been  tried,  and  judgment  ren- 
dered and  entered  In  the  district  court  of  Tel- 
ler county,  Colo.;  (7)  because  the  telephone 
order  of  January  Sth,  If  allowed  to  remain 
In  the  record  of  this  case,  Is  In  direct  contra- 


diction to  the  Judgment  rendered  In  open 
court  on  January  4tta ;  (8)  because  tbe  Judg- 
ment rendered  In  open  court  on  January  4, 
A  D.  1901.  should  stand  as  the  final  Jwlg- 
ment  in  this  cause^  until  the  same  is  revised 
or  modified  acoording  to  lair." 

James  1.  McFeely,  for  platntlffii  In  oror. 
T.  X  O'Dtmnen  and  Hilton  Smith,  tor  dtf  endr 
ant  In  em»r. 

CODDARD,  J.  (after  stating  the  facts). 
It  la  Insisted  by  counsel  for  defendant  In  er- 
ror that  this  record  does  not  present  for  re- 
view any  of  the  rulings  complained  of  by 
counsel  for  plaintiff  In  error  for  the  reason, 
as  It  la  claimed,  that  the  writ  of  error  does 
not  nm  to  a  final  Judgment;  and,  aasamlng 
this  to  be  true,  tbe  decision  in  Schmidt  v. 
Dr«yer,  21  Colo.  100,  88  Pac.  1068,  Is  relied 
on  as  conclusive  of  this  proposition.  That 
case  was  an  action  in  replevin.  A  final  Judg- 
ment was  rendered  tn  favor  of  Dreyw  at 
the  November  term,  1891,  of  the  connty  court 
of  Arapahoe  county,  wblcb,  by  mistake  of  tin 
clerk,  was  Incorrectly  entered.  On  January 
12,  1895,  upon  discovery  of  this  mistake,  he 
applied  for  an  otdtx  to  amoad  and  correct 
the  entry  so  as  to  make  tlie  tecMd  express  tSu 
Ju^ment  whidt  was,  in  fact;  pronounced  by 
the  conrt  The  court  beard  tbe  testtmony 
and  made  on  order  directing  such  correction 
to  be  mad&  This  court  beld  that  from  13ie 
record  presented  It  appeared  that  tlie  writ  of 
error  was  taken  to  review  ttds  order,  and  not 
to  the  final  Judgment  theretofore  raidwed. 
and,  for  the  reason  that  this  essential  statih 
tory  requlremttit  bad  not  been  complied  with, 
dismissed  tbe  mlt  of  oror.  It  will  bs  ob- 
served that  the  record  before  us  1>  not  ob- 
jectionable for  tbe  reasons  given  In  that  case, 
but  contains  all  tbe  proceedings  bad  and  all 
orders  made  In  tbe  cas^  including  tbe  Judg- 
ments of  the  4a  and  Sth  of  January,  1901, 
and  all  tbe  xnoeeedlngs  bad  In  relation  to  tbe 
latter  Judgment  subsequent  thereto,  and  by 
the  errors  assigned  the  TOlldlty  of  tbe  latter 
judgment  Is  directly  ^allenged,  and  Uie  cor- 
rectness of  the  ruling  of  tbe  trial  court  in  de- 
nying the  motion  to  restrain  tbe  dei^  from 
entering  the  same  <tf  record.  We  think,  tbere- 
fore.  tbe  validity  of  what  purports  to  be  a 
final  judgment,  to  wit,  that  of  January 
1901,  is  properly  presented  for  our  crasldera- 
tlon  and  determination. 

Counsel  for  defendant  in  error  devote  con- 
siderable space  to  tbe  discussion  of  the  power 
of  a  conrt  to  amend  or  correct  a  Judgment 
during  tbe  term  at  which  It  was  rendered. 
We  concede  the  rule  to  be  well  settled  that  a 
court  has  power  to  not  only  correct,  but  also 
to  change,  its  judgment  during  the  term,  and 
has  power  at  any  time  to  correct  the  record  to 
make  it  speak  the  truth.  Suffice  It  to  say 
that  the  exercise  of  such  a  power  la  not  in- 
volved in  this  case;  but  the  question  present- 
ed is  whether  a  Judge  is  vested  with  authority, 
acting  outside  the  court,  to  change  or  alter 
a  Judgment  theretofore  duly  rendered  In  open 
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«mTt  Tn.  other  vords,  has  he  antiiorlty,  by 
telephone  or  othowlBe,  to  render  a  Judgment 
■whea  not  present  In  court?  As  was  said  In 
Cooper  T.  Amer.  Cmtral  Ins.  Co.,  8  Oolo.  818: 
*'A  jndemeat  Is  the  sentence  of  the  law  pro- 
nonnced  by  a  court  of  competent  Jurisdiction, 
as  the  remit  of  proceedings  Instituted.  It  Is 
a  judicial  act,  and  to  be  valid  must  be  pro- 
nounced by  tbe  court,  at  a  time  and  place 
appointed  by  law,  and  In  the  form  It  re- 
quires." It  Is  clearly  shown  by  tbe  affidavits 
of  Mr.  McFeely  and  Mr.  Gaylord,  and  also 
Judge  Stimson  admlte  In  his  affidavit,  that, 
as  a  matter  of  fact,  tbe  Judgment  was  pro- 
nounced In  open  court  on  tbe  4th  day  of  Jan- 
nary,  A.  D.  1901.  as  Bbown  in  tbe  minutes 
of  tbe  clerh,  to  wit,  "That  tbe  injunction  as 
modlSed  beretofore  be  made  perpetual." 
Judge  Stimson  fnrtber  states  that  be  did  not 
at  the  time  he  rendered  tbe  Judgment  have  In 
mind  tbe  fact  that  the  Injunction,  as  origi- 
nally Issued,  had  been  modified,  and  through 
an  Inadvertence  be  directed  the  clerk  to  enter 
tbe  Judgment  making  tbe  temporary  Injunc- 
tion as  modified  perpetual.  That  on  the  next 
day.  to  wit  the  5th  day  of  January,  1901, 
while  at  Colorado  Springs,  be  became  aware 
that  said  Judgment  as  entered  upon  tbe 
clerk's  minutes  was  not  tbe  proper  Judgment 
In  said  canse,  and  was  not  tbe  Judgment 
which  he  bad  actually  intended  to  render  in 
said  cause.  But  nevertbeless  he  did  pro- 
nounce tbe  Judgment  bo  entered,  and  it  be- 
came then  and  there  the  Judgment  of  the 
court  As  was  said  In  Schuster  t.  Rader, 
13  Colo.  820.  834,  22  Pac.  505,  50G:  "The 
Judgment  having  been  so  pronounced  in  open 
court  the  act  of  entering  the  same  In  the  rec- 
ord by  the  clerk  was  purely  ministerial,  and 
was  not  essential  to  tbe  existence  of  tbe  Judg- 
ment so  rendered,  though  the  entry  was  neces- 
sary to  preserve  It  and,  as  a  matter  of  proof, 
was  tbe  beet  evidence  of  its  existence.  The 
Judgment  derived  Its  force  and  effect  from 
the  fact  that  Ithadbeen  soconsldered,  adjudg- 
ed, and  decreed  by  the  court,  and  It  became 
effective  from  tbe  time  of  such  adjudication 
and  promulgation  In  opeu  court  though  the 
ministerial  act  of  entering  the  same  In  the 
records  of  tbe  court  might  be  delayed."  The 
judge  was  therefore  without  authority,  while 
the  court  was  not  in  session,  to  direct  tbe 
clerk  to  enter  another  or  different  Judgment 
in  conformity  with  an  unexpressed  intention 
be  may  have  bad  In  mind  at  the  time  the 
former  Judgment  was  rendered.  The  Judg- 
ment therefore,  as  entered  on  the  5tb  of 
January,  1901,  Is  void,  and  may  be  vacated 
at  the  same  or  subsequent  term,  1  Black  on 
Judgments,  S3  318,  326 ;  Current  Law,  vol.  4, 
p.  300.  and  cases  cited  In  notes  96  and  97. 
"The  court  will  always,  upon  motion,  strike 
from  its  record  a  Judgment  void  for  Irregular- 
ity." Williamson  v.  Hartinan,  92  N.  C  236. 
And  In  this  state  such  a  judgment  may  be  re- 
viewed on  error.  Hoehne  v.  Truglllo,  1  Colo. 
161,  91  Am.  Dec.  703;  Skinner  v.  Beshoar, 
2  Colo.  383;  Cooper  et  al.  v.  Am.  Cent  Ins. 
Co..  3  Colo.  318 ;  Bean  t.  People,  6  Colo.  98. 


The  plalntlflB  In  error  wan  entitled  to  the 
relief  sought,  end  tbe  court  below  erred  In 
denying  tbeir  motion  to  restrain  the  clerk 
from  entering  tbe  Judgment  of  January  S, 
1901,  and  Its  ruling  thereon  la  reversed,  and 
It  is  ordered  that  the  conrt  below  nutaln 
said  motion,  and.  In  cose  said  order  shall 
have  been  entered,  that  tbe  same  be  declared 
void,  and  exprmged  from  tbe  records. 

Keveraed. 

OABBBRTt  0»  J„  and  BAILE7,  J.,  concor. 


(M  Colo.  M) 
COLORADO  &  S.  RY.  CO.  v.  WEBB. 
(Supreme  Court  of  Colorado.   Feb.  5,  190a) 

1.  Affeai^Habulebs  Ebbob— AnUISSIOH  OF 

EVIDGNCE. 

In  an  action  against  a  railroad  for  tbe 
killing  of  a  horse  there  was  no  prejudiciBl  error 
in  permitting  a  witness,  without  qualifying 
himself  as  an  expert  concerDing  tlie  market 
value  of  horses  in  tliat  vicinity,  to  testify  as 
to  the  quality  of  plaintiff's  horse  where  oHier 
competent  witnesses  on  tlie  subject  of  value 
showed  the  horse  to  be  worth  as  much  or  more 
than  tbe  amount  of  the  verdict  for  plaintiff. 

[Ed.  Note. — For  cases  In  point,  spe  vo\.  3, 
Cent  Dig.  Appeal  and  Error,  {{  4162-4165.1 

2.  Railboads— INJUBIESTO  AniuAi#— Aciion 
—Evidence. 

In  an  action  against  a  railroad  Cor  the 
killing  of  a  horse,  the  negligence  relied  on  be- 
ing the  failure  of  defendant's  servants  to  make 
any  effort  to  stop  the  train  before  colliding  with 
the  horse  as  it  was  claimed  they  might  have 
done  by  reasonable  care,  evidence  that  the  train 
was  late  and  that  it  was  running  et  the  rat<>  of 
25  miles  an  hour  was  admissible ;  tbe  jury  hav- 
ing been  properly  inRtructed  that  such  facts 
were  not  proof  of  negligence. 

3.  EviDEscB— Opinion  Evidencb— Speeo  "  or 
Tbain. 

In  an  action  against  a  railroad  for  tlia 
'killing  of  a  horse,  a  person  of  onllnary  ex- 
perience familiar  with  trains  and  possessed  of 
a  knowledge  of  time  and  distance  was  a  compe- 
tmit  witness  as  to  tbe  speed  of  the  train. 

[Ed.  Note. — For-  cases  in  pohit  see  vol.  20, 
Cent  Dig.  Evidence,  6  220Z] 

4.  Ratlboads— InjUBfES  to  Anuals  — Ac- 
tion—Evidence— SuPFiciENCT. 

In  an  action  against  a  railroad  for  the 
killing  of  a  horse,  evidence  Aeld  sufficient  to 
justi^  a  finding  that  the  trainmen  made  no 
effoH  to  stop  the  train,  and  that  such  negligence 
was  the  proximate  cause  (rf  the  injury. 

5.  Tbiai.  —  iRSiBVonoRs— Failubb  to  Rc- 

QUEST. 

In  an  action  against  a  railroad  for  the 
kiling  of  a  horse,  at  plaintiff's  request  tho 
jury  were  instructed  that  if  defendant  through 
its  negligence  killed  the  horse  they  abould 
find  for  plaintiff,  and  by  an  instruction  given 
at  defendant'fi  request  the  jury  were  told  what 
duty  the  law  imposed  upon  defendant  under 
the  circumstances.  Held  that  in  view  of  tlw 
latter  instruction  and  in  view  of  tbe  fact  that 
defendant  made  no  request  for  an  instruction 
defining  negligence,  the  former  iDstmctlon  was 
not  erroneous  for  falling  to  give  such  definition. 

[Ed.  Note. — For  cases  In  point  aee  voL  46, 
Cent  Dig.  Trial.  IS  627.  028.1 

6.  Same— Ebbob  Cubed  bt  Othkb  Instotto- 

TI0N8. 

In  an  action  against  a  railroad  for  the 
killing  of  a  horse,  any  error  in  an  instnictioa 
for  failing  to  re<iuire  defendant's  n^ligenca  to 
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have  been  the  proximate  cause  of  the  injur; 
waB  cured  by  Buch  a  requirement  In  a  Bubse- 
qnent  tnstmction. 

7.  Appeai/— Failuiib  to  Peesent  Qttestion 
ON  Tbial— Instbdotion. 

Xq  an  action  against  a  railroad  for  the 
killinf;  of  a  horse,  the  fact  that  jid  instruction 
that  the  verdict  should  be  for  plaintiff  if  the 
horse  was  Jtilled  through  defendant's  negligence 
did  not  require  the  negligence  to  have  been 
the  proximate  cause  was  not  reverBible  error, 
when  objected  to  for  the  first  thus  on  appeal, 
as  it  was  mere  nondirection. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  |f  1300-1314.] 

8.  TbiaI/— iNSTBDcnoNS  —  Applicability  to 
Evidence. 

In  an  action  against  a  railroad  for  the  Icill- 
ing  of  a  horse,  it  was  proper  not  to  charge  on 
contribntor;  negligence  where  there  was  no 
evidence  thereon. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  !§  GOl-^3.5 

9.  Neqlioencb— =-Degeees  of  Neqlioenck. 

Degrees  of  negligence,  such  as  slight  and 
sross,  are  not  recognized. 

[Ed.  Note. — For  eases  In  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  |  15.] 

10.  Hailkoads— iNJuniEs  to  Ahimaxs— Ac- 
tion—Instructions. 

Where,  in  an  action  against  a  railroad 
for  the  killing  of  a  horse,  it  appeared  that  the 
horse,  when  it  started  to  run  toward  the  tracks, 
was  upon  a  lot  belonging  to  one  other  than  the 
owner  of  the  animal,  but  it  did  not  appear 
that  it  was  running  at  large,  either  with  or 
without  the  owoerTa  permission,  or  that  it 
had  iMcome  a  public  nuisance,  the  fact  that 
there  was  an  ordinance  making  it  a  public 
nuisance  to  permit  a  horse  to  run  at  large 
did  not  wan-ant  an  instruction  applying  the 
rule  that  where  animals  are  by  ordinance  pro- 
hibited from  running  at  large,  a  railroad  com- 
pany is  not  liable  for  an  injury  thereto  In  the 
absence  of  a  showing  of  willful  negligence  or 
indifference. 

Appeal  from  Summit  County  Gonrt;  Wil- 
liam Thomafi,  Judge.  . 

Action  by  George  D.  Webb  against  the 
Colorado  &  Southern  Railway  Company. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

Dines  &  Whitted  and  J.  G.  McMurry,  for 
appellant   James  T.  Hogan,  for  appellee. 

CAMPBEIili,  J,  Action  for  damages  to 
recover  the  value  of  plaintiff's  horse  which 
was  run  over  and  killed  by  defendant's  rail- 
way train,  as  be  says,  through  negligent  op- 
eration thereof  by  its  servants.  From  a 
'Judgment  for  plaintiff,  defendant  appeals. 

1.  There  is  no  merit  In  the  assignments  of 
error  based  upon  the  rulings  on  evidence. 
That  plaintiff's  witness,  without  qualifying 
himself  as  an  expert  concerning  the  market 
value  of  horses  In  that  vicinity,  testified  as 
to  the  quality,  and  not  the  money  value,  of 
plaintiff's  horse,  was  not  prejudicial  error. 
Other  competent  witnesses  on  the  subject 
of  value  showed  the  horse  to  be  worth  as 
much  as,  or  more  than,  that  returned  by  the 
Jury.  PlaintlCTs  testimony  as  to  the  late- 
ness, and  rate  of  speed,  of  the  train  at  the 
time  of  the  accident  was  properly  admitted. 
It  is  true  that  the  mere  fact  that  the  train 


was  late,  or  that  It  was  at  the  time  running 
at  the  rate  of  25  miles  an  uour,  or  both  to- 
gether, are  not  proof  of  negligence,  and  the 
jury  were  so  Instructed  at  defendant's  re- 
quest; yet  this  testimony  was  admissible 
as  throwing  light.  In  connection  with  other 
evidence  in  the  case,  upon  the  particular  acts 
of  negligence  on  which,  it  seems,  plaintiff 
relied.  This  was  the  failure  by  defendant's 
servants  to  make  any  effort  to  stop  the 
train  before  colliding  with  the  horse,  which 
might  have  been  avoided  had  reasonable  care 
been  used.  This  we  gather  from  an  examina- 
tion of  the  proceedings  of  the  trial,  for 
there  were  no  written  pleadings,  the  action 
having  originated  in  the  court  of  a  justice 
of  the  peace.  Neither  did  the  court  err  in 
permitting  a  witness,  who  was  not  an  ex- 
pert, to  testify  as  to  the  speed  of  the  train. 
That  he  was  not  an  ext>ert  goes  to  the  weight 
of  his  testimony.  But  one  of  ordinary  ex- 
perience, familiar  with  trains,  and  possessed 
of  a  knowledge  of  time  and  distance,  without 
being  skilled  in  handling  trains,  is  a  com- 
petent witness  as  to  the  velocity  of  their 
movement.  D.  &  M.  R.  R.  Co.  v.  Van  Stein- 
burg,  17  Mich.  99 ;  Chlpman  v.  U.  P.  R.  R.  Co., 
12  Utah,  68.  41  Paa  5G2;  C,  B.  &  Q.  R.  R. 
Ca  V.  Gunderson,  174  111.  405,  51  N.  E.  70a 
2.  The  most  serious  question  in  the  case 
concerns  the  legal  sufficiency  of  the  evidMiee 
to  establish  negligence.  Briefly,  the  facts 
are  that  plaintiff's  horse  was  standing  in  a 
lot,  In  the  town  of  Breckenrldge,  belonging 
to  Mrs.  Lonage,  which  was  adjoining,  or  close 
to,  defendant's  railroad  track,  when  one  of 
its  passenger  trains  was  approaching.  Short- 
ly before  reaching  this  lot,  and  before  the 
train  began  to  round  a  curve,  the  whistle 
of  the  engine,  according  to  the  usual  custom, 
was  blown,  which  frightened  the  horsa  The 
animal  at  once  started  toward  the  track,  and, 
while  attempting  to  cross  it,  or  to  run  down 
the  track,  was  struck  by  the  engine,  thrown 
upon  the  cow  catcher,  and  carried  for  several 
hundred  feet  before  the  train  was  stopped. 
There  was  testimony  by  plaintiff's  witnesses 
that  after  the  whistle  was  sounded  as  the 
train  began  to  round  the  curve,  and  after 
the  engineer  saw,  or  by  the  exercise  of 
ordinary  diligence  might  have  seen,  the  horse 
running  towards  or  down  the  track,  no  ef- 
fort whatever  was  made  by  the  trainmen  to 
stop  the  train  before  the  horse  was  struck, 
which  might  have  been  accomplished  had 
the  usual  and  ordinary  means  been  resorted 
to.  It  la  true  that  the  fireman  and  engineer 
say  that  as  soon  as  the  horse  was  visible 
from  the  engine,  the  engineer,  though  he 
did  not  liave  time  to  blow  the  whistle,  re- 
versed the  engine  and  applied  the  air  brakes, 
and  thus  sought  by  every  means  within  his 
power  to  avoid  striking  the  horse,  which  he 
could  not  prevent  The  question  with  us, 
however,  is  not  as  to  the  weight  of  the  evi- 
dence, or  whether  the  facts  are  detailed  coi^ 
rectly  by  the  trainmen  or  by  plaintlCTs  wlt- 
nesBee.  The  credibility  of  the  witnesses  and 
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w«ight  of  evidence  were  for  the  jury.  It  la 
sofflcloit  to  soy  jtbat  Uiere  was  evidence  toid- 
tng  to  abow  that  tlie  trainmen  made  no  ef- 
fifft  to  stop  tbe  train,'  and  because  of  eat^ 
neglect  tbe  Injury  occurred.  In  other  worda, 
tbe  erldence  before  tbe  Jniy  was  legally  euf- 
fldent  to  sustain  the  verdict,  thougb  were  we 
the  triers  of  fact,  we  might  not  agree  with 
their  decision.  It,  therefore,  Hiere  was  no 
error  of  the  court  in  its  Instructions,  or  In 
the  admission  of  testlmraiyt  this  verdict  must 
stand.  As  alrea^  stated,  we  find  no  preju- 
dicial error  in  the  ruling  of  the  court  upon 
the  evidence. 

8.  Defendant,  however,  in^ts  that  there 
was  prejudicial  error  of  the  trial  court  in  tbe 
giving  of  cotoln  inatmctlons  for  plaintiff,  and 
In  refusliw  to  give  others  requested  1^  it.  In 
tbe  first  Instmction,  given  at  plaintiff's  in- 
stance, the  jury  were  told  Ihat  If  the  de* 
Cendant,  through  its  negligence  or  that  of  Its 
eervants,  killed  plalntlfT's  horse,  th^  should 
find  for  plaintiff.  The  defendant's  sole  olK 
Jectlon  to  this  instruction  at  the  time  was 
that  tbe  meaning  of  "ne^^igence^  was  not 
stated.  That  objection  is  now.  renewed. 
There  was  no  definition  of  negligence  In  tbla, 
or  any  other.  Instruction.  Although  defend- 
ant made  request  for  other  Instructions,  it 
tendered  none  on  this  point  In  view  of  its 
own  failure  in  this  respect,  and  the  additional 
tact  that  in  an  instructiiHi,  ^ven  by  the 
court  at  Its  request,  the  Jury  were  told  that 
the  btuden  was  on  the  plaintiff  to  establish 
a  pr^Hmderance  ot  evidrace  that  the 
death  of  plalnturs  horse  resulted  from  the 
ftiilure  of  d^Iendant^  employes  after  they 
saw,-  or  by  the  exercise  of  reasonable  care 
might  have  seen,  that  the  horae  was  in  dan- 
ger, to  ezerdse  ordinary  care  to  atop  the 
train  and  to  talie  all  other  proper  means  to 
prevent  Injuring  or  kUIli«  tbe  horse,  certain- 
ly defraidant  was  not  pr^udiced  by  the  omls- 
tfoai  noted.  While  negligence  was  not  de- 
fined, the  Jury  w«re  instructed  what  doty  tbe 
law  loQKwed  upon  a  defendant  In  the  drcnm- 
stances  of  tbe  ease.  The  antithesis  of  negli- 
gence, which  is  care,  the  Jury  were  thos  told 
tbe  d^Ww!tent  was  bound  to  exercise,  and 
that  such  care  was  ordinary  care. 

4,  An  additional  ground  now  u^ed  against 
HilB  instruction  is  that  it  did  not  tell  tbe  Jury 
that  if  the  n^ligenee  was  established,  it 
must  have  beat  the  proximate  cause  of  the 
injury.  The  omisaion  of  this  necessary  ele- 
ment, which  the  court  might  well  have  sup- 
plied in  the  Instruction  which  it  tendered  at 
plalntUTs  request,  was  nevertiieless  liuerted 
in  tbe  instmction  which  was  given  on  de- 
fendants motion  which  we  have  above  sum- 
marteed;  hence  the  alleged  error,  for  tiie  first 
time  here  assigned,  wait  cured.  At  most, 
tbe  alleged  error  consisted  of  nondlrectlon, 
not  misdirection.  11  Am.  &  Eng.  Ehic.  Law 
{let  Ed.)  SS8  et  seq.,  and  cases  cited;  Mut 
Life  Ins.  Go.  T.  Snyder,  93  U.  S.  303,  23  L. 
Ed.  887;  Denver  Tramway  Oo.  v.  Lassasao, 
22  Colo.  444,  45  Pac.  409;  Buby  Chief  M.  ft 


H.  Ga  T.  Prmtlci^  21  Cc^.  4,  62  Pac  210; 
City  of  Denver  r.  Moewes,  IS  Ooio.  Apg, 
28,  60  Pac.  986. 

5.  There  was  no  error  in  failing  to  charge 
tbe  Jury  that  if  plalnUlTs  negllgmce  con- 
tributed to  the  injury,  it  defeated  bis  re- 
covery. There  was  no  evidence  of  his  con- 
tributory negligence,  and  an  luBtmction  there- 
upon would  have  been  inapplicable. 

0.  A  number  of  instructions,  varying  In 
form,  were  tendered  by  defendant  In  which 
the  Jury  were  told  to  find  In  ite  favor  be- 
cause no  case  had  beenmadeout  These  were 
properly  refused.  In  other  Instructions  ten- 
dered by  defendant  and  refused  by  the 
court,  an  effort  was  made  to  have  the  Jury 
Instructed  that  unless  the  evidence  showed 
that  defendant  had  been  guilty  of  gross  nep 
iigence,  in  no  event  could  plaintiff  recover. 
Such  instructions  were  based  upon  on  ordi- 
nance of  the  town  of  Breckenridge,  Intro- 
duced  In  evidence,  one  section  of  which  pro* 
Tided  that  whoever  shall  permit  any  horse 
owned  by  him  to  run  at  large  and  become  a 
nuisance  wltliln'  the  limits  of  tbe  town  shall, 
upon  conviction,  be  fined  In  a  sum  not  exceed- 
ing $10a  In  tbe  first  place,  this  court  by 
repeated  decisions,  has  held  that  the 
doctrine  of  degrees  of  negUgeuc^  such  as 
alight  and  gross,  does  not  prevail  in  this 
Jurisdiction;  hence  tbe  instruction  vrlth  re- 
spect to  gross  negligence  was  for  this  reason 
alone  properly  denied.  If,  however,  the  de- 
fendant had  sought  to  have  applied  the  rule 
that  where  animals  are,  by  atatute  or  ordi- 
nance, prohibited  from  running  at  large  with- 
in a  municipality,  a  railway  company  cannot 
be  held  liable  for  injury  thereto  In  the  oper- 
ation of  ita  trains  within  such  limits,  except 
under  a  state  of  facts  wblch  show  that  Its. 
servants  are  gnllty  of  willful  negligence,  or 
are  unmindful  of,  or  utterly  Indifferent  to, 
the  consequences  of  their  acts,  the  Instruc-; 
tion  should  have  been  refused,  because  ther^. 
Is  no  evidence  that  the  horse  was  allowed  or 
permitted  by  Its  owner  to  run  at  large,  or 
that  It  was.  In  fact  at  tbe  time  -running  at 
large,  or  bad  become  a  public  nuisance  with-: 
In  tbe  meaning  of  the  orainance.  The  horse. 
It  Is  true,  was  upon  a  lot  whether  Inclosed 
or  not  the  record  falls  to  ahow,  belonging  to- 
one  other  than  the  owner  of  the  animal,  but 
there  la  not  a  particle  of  evidence  that  the 
horse  was  running  et  large  either  with,  or 
without  the,  owner's  permission,  or  that  It 
had  become  a  public  nuisance.  For  aught 
tbe  evidence  discloses  to  the  contrary,  It  was 
lawfully  on  the  premises  of  Mrs.  Louage,  and 
was  not  running  at  large, 

Considering  the  entire  record,  we  caunot 
under  the  doctrine  prevailing  In  this  Juris- 
diction, reverse  this  Judgment  on  any  of  tbe 
grounds  urged  upon  us.  The  Judgment  Is 
affirmed. 

Afllrmed. 

GABBEBT,  G.  J.*  and  STEELE^  concur. 
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8NTDEB  T.  COLORADO  SPRINGS  ft  C 
O.  D.  RY.  CO. 

(Supreme  Court  of  Colorado.   March  5.  1906. 
Rehearing  Denied  April  2.  1906.) 

1,  Cahbters— Passenoehs  —  Pbbsonai.  Irhj- 
BIE8— Neoligencb— Pboxihatb  Causb. 

A  passeneer  on  a  crowded  car  stood  near, 
the  door  with  his  band  resting  on  the  door 
jamb.  There  were  people  between  him  and  the 
door  and  some  on  the  steps.  The  conductor 
in  pushing  his  way  throagh  the  crowd  pressed 
the  passenger  against  a  third  person  sitting 
In  a  seat  who  gave  the  passenger  a  push,  throw- 
ing him  from  the  car.  Held,  that  the  proximate 
cause  of  the  injur;  was,  as  a  matter  of  law. 
the  action  of  the  third  person,  for  which  the 
carrier  was  not  liable. 

[Ed.  Note. — For  cases  In  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  $  1125.] 

2,  Tbial—Directing  Vebdict. 

Where,  on  all  the  evidence  In  an  action 
for  personal  injuries,  the  court  is  able  to  see 
that  the  negligence  complained  of  was  not  the 
proximate,  but  the  remote,  cause  of  the  in- 
jury, the  court  must  direct  a  verdict  for  de- 
fendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  i  292  j  vol.  40,  Cent  Dig. 
Trial,  §§  381-383.] 

3,  Same. 

The  court  most  direct  a  verdict  tor  one 
party  where  it  would  be  its  duty  to  set  aside 
a  verdict  for  the  adverse  party. 

[Ed.  Note. — For  cases  in  poInL  see  ToL  46, 
Cent.  Dig.  Trial,  §  383.} 

Srror  to  District  Court,  Teller  Oonn^; 
Wm.  P.  Seeds.  Judge. 

Action  by  Wllllaai  W.  Snyder  against  tbe 
Colorado  Springs  &  Crli^le  Greek  District 
Railway  Company..  Judgment  fer  def«id- 
ant,  and  plaintiff  brings  error.  Affirmed. 

J.  J.  MeFeeley,  for  plaintiff  In  error.  B. 
B.  Whftted.  P.  H.  Holme,  and  I-unt,  Brooks 
ft  Wilcox,  for  defendant  in  error. 

BAILEY,  J.  This  Is  an  action  by  plaintiff 
against  defendant  to  recover  for  Injuries 
received  by  plaintiff  vehlle  traveling  on  de- 
fendants cars  as  a  regular  passenger,  going 
from  the  city  of  Cripple  Creek  to  a  station 
known  as  'Afldway.  At  the  close  of  plaln- 
tlfrs  testimony  tbe  court  upon  motion  of  de- 
fendant instructed  the  Jury  to  return  a  ver- 
dict In  favor  of  tbe  defendant,  wfaldi  was 
done.  The  case  comes  here  upon  error,  and 
the  OTor  assigned  is  this  instruction  and  ver- 
dict 

There  Is  no  dispute  as  to  the  facts,  wblcb 
appear  to  be  that  on  tbe  nig^t  of  Deceml}er 
20,  1000,  plaintiff  was  a  passenger  on  de- 
fendant's car,  going  from  Cripple  Creek  to 
Midway.  He  bad  paid  bis  fare,  tbe  car  was 
crowded  and,  after  leaving  Falrview,  plain- 
tiff was  standing  near  tbe  door  with  his  hand 
resting  on  tbe  door  jamb.  There  were  people 
between  plaintiff  and  the  door,  some  upon 
the  steps.  The  head  of  tbe  man  upon  the 
lower  step  reached  to  about  the  thigh  of  the 
plaintiff.  Tbe  conductor,  In  pushing  bis  way 
through  tbe  crowd,  pressed  plaintiff  against 
a  party  who  was  Bitting  in  a  seat  on  tbe  .side 
of  the  car.   Xbis  man  became  angry,  said 


tiiat  he  was  "getting  tired  of  playing  cushion 
for  the  electric  line,"  and  raised  up  against 
the  plaintiff  and  gave  a  "snrge"  by  tbe  force 
ef  which  plaintiff  was  thrown  from  tbe  car, 
passing  over  tbe  bead  of  the  man  who  stood 
upon  tbe  lower  step.  In  plaintiffs  brief  It 
is  said,  in  effect,  that  tbe  court  t>elow  in 
passing  on  tbe  motion  for  nonsuit  dwelt  at 
considerable  length  upon  tbe  question  as  to 
what  was  tbe  proximate  cause  of  this  ac- 
cident Tbe  court  came  to  tbe  conclusion 
that  tbe  proximate  cause  was  the  action  of 
the  passenger,  and  therefore  the  company 
was  not  liable.  So  tbe  question  for  os  to 
determine  Is  as  to  what  was  tbe  proximate 
canse  of  tbe  accident 

Proximate  cause  is:  "That  cause  wblcb. 
In  natural  and  continued  sequence,  unbro- 
ken by  any  efficient  intervening  cause,  pro- 
duced the  rrault  complained  of,  and  with- 
out which  that  resnlt  would  not  have  oc- 
curred." D.  &  R.  G.  R.  B.  Go.  V.  Slpes,  26 
Colo.  17,  56  Pac.  1003.  It  was  defined  by 
the  Court  of  Appeals  as  being  "that  cause 
wblch  Immediately  precedes  and  directly 
produces  an  effect  as  disUngulsbed  from  a 
remote,  mediate  or  predl^slng  cause."  Bur- 
lington, etc.,  R.  R.  Co.  V.  Budin,  6  Colo.  App. 
275,  40  Pac.  503.  "An  act  Is  tbe  proximate 
cause  of  an  event  when,  in  tbe  natural  or- 
der of  things,  and  under  the  particular  cir- 
cumstances surrounding  It  such  an  act  would 
necessarily  produce  that  event"  Id.  "The 
law  will  not  look  back  from  tbe  Injurious 
consequence,  beyond  the  last  sufficient  cause, 
and  especially  that  where  an  Intelligent  and 
responsible  human  being  has  Intervened  be- 
tween tbe  original  canse  and  the  resulting 
damage."  Stone  v.  Boston  &  A  R.  Oo. 
(Mass.)  61  N.  B.  1,  41  L.  R.  A  704.  "The 
nature  of  tbe  Intervening  cause  which  will 
render  an  original  cause  for  which  tbe  au- 
thor Is  sought  to  be  held  liable  In  damages 
too  remote  for  recovery,  must  be  simply  such 
as  Interrupte  the  usual  and  ordinary  and 
experienced  sequence  of  events,  and  produces 
consequences  at  variance  therewith."  Wat 
son  on  Damages  for  Personal  Injuries,  |  7. 
"If  the  original  wrong  only  becomes  Injuri- 
ous to  consequence  of  tbe  Intervention  of 
some  distinct  wrongful  act  or  omls^on  1^ 
another,  the  injury  shall  be  Imputed  to  the 
last  wrong  as  tbe  proximate  cause,  and  not 
to  that  which  was  more  remote."  Cooley  on 
Torts,  f  70.  "Tbe  Injury  mnst  be  tbe  direct 
result  of  the  misconduct  charged ;  but  It  will 
not  be  considered  too  remote  if.  according  to 
the  usual  experience  of  mankind,  the  re- 
sult ought  to  have  be^  apprehended.  The 
act  of  a  third  person,  intervening  or  con- 
tributing a  condition  necessary  to  tbe  In- 
jurious effect  of  the  original  negligence,  will 
not  excuse  the  first  wrongdoer,  if  such  act 
ought  to  have  been  foreseen."  Lane  v.  At- 
lantic Works,  111  Mass.  13G.  "One  Is  bound 
to  anticipate  and  provide  against  what  usual- 
ly happens,  and  what  is  likely  to  happen ;  but 
it  would  impose  too  heavy  a  resiMnslbility 
to  hold  him  bound  In  like  manner  to  guard 
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agabut  what  ia  usnaaal  and  nnllkely  to  bap- 
pen,  or  what,  as  it  U  sometimea  said.  Is  00J7 
raaotely  and  ril^tly  probable."  Stone  t. 
BostMi  A  A.  B.  Oo.,  supra ;  BurUngtcm,  eta, 
XL  R.  Co.  T.  Budln,  supra. 

Tried  by  theoe  tests,  the  defendant  la  not 
re^onslUe  for  the  ctHunqnences  of  the  pas- 
soiger^i  act  There  la  nothing  to  show  that 
sncb  a  conBeQn^oa  as  ha[q;iened  was  liable 
to  occur.  It  was  of  course  possible  that  some 
extxwasiij  nerroua  or  Irritable  person  wotUd 
become  angry  because  of  hia  beinc  Inconvox- 
lenced  on  aocoont  of  tbe  crowded  condltitm 
of  tbe  car;  but  It  ia  ifot  In  accordance  with 
the  usual  and  ordinary  course  of  events  to 
anticipate  that  a  seated  passen^  would  so 
far  lose  oontn>t  of  himself  on  account  of  hav- 
Ing  a  standing  passenger  crowded  against 
him  that  he  would  aject  the  standing  passen- 
gee  tonn  the  car  with  such  force  as  to  throw 
him  over  the  head  of  one  who  was  standing 
upon  the  step  below  the  party  bo  ejected. 
It  Is  apparent  from  the  record  In  thip  cose 
ttiat  the  prmljnate  cause  of  the  tojnry  to 
plaintiff  was  the  action  ci  the. Irritated  pas- 
sengw,  and  that  Oils  cause  could  not  be  an- 
tiielpated  by  defoidant  or  ite  i^ents.  The 
plaintiff,  however,  contends  that  tills  qnes- 
tioa  should  have  beoi  submitted  to  tiie  Jury. 
This  course  would  have  been  necessary  If 
material  tacts  had  been  In  diq>uto  but  where, 
upon  aH  the  evidence,  tbe  court  Is  able  to  see 
tliat  the  resulting  Injury  was  not  proximate, 
bat  ronote.  tbe  plaintiff  falls  to  make  out  his 
case,  and  the  court  should  so  ml&  Stone 
T.  Boston  &  A.  B.  Co.,  supra.  If  the  matter 
had  been  submitted  to  the  jury  and  the  ver- 
dict bad  beea  rendered  in  favor  of  plaintiff. 
It  would  have  been  the  duty  of  the  court  to 
set  It  asidew  Consequenttr,  It  was  his  duty 
to  direct  the  vodtet  Ghlvlngton  t.  Colo. 
Sprgs.  Co.,  9  Cola  S87. 14  Pac.  212. 

The  court  having  committed  no  error  In 
sustaining  tiie  motion  and  directing  the  ver- 
dict the  Judgment  of  tiie  district  court  will 
be  affirmed. 

Affirmed. 

OABBERT,  0.  3^  and  OODDABD,  con- 
cur. 


(S6  Colo.  13) 

LONGMONT  FARMERS'  MILLING  A  ELE- 
VATOR CO.  V.  ALDRIDGB. 

(Snxffeme  Court  of  Colorado.  March  5,  1906. 
Rehearing  Denied  April  2.  1906.) 

Affeai.  —  Habhless  Ebrob  — Findings  -  of 

oodbt— confobmitt  to  pleadinos. 

In  an  action  against  a  corporation  to  re- 
cover commisaions  on  Sour  sold  by  plaintiff 
under  a  written  contract  with  the  corporation's 
manager,  the  evldeDce  showed  that  shortly  be- 
fore the  execatioD  of  tbe  contract  tbe  board 
of  directors  accepted  a  proposition  from  plain- 
tiff BubectaDtially  in  the  terms  of  the  contract, 
and  the  court  founil  that,  the  directors  having 
BQtborized  tbe  makins  of  tbe  contract.  It  was 
Immaterial  whether  the  manager  had  author- 
ity Or  whether  it  was  formally  adopted  by  the 
board,  and  also  found  that  plaintiff  bad  rendered 


flervices  for  which  he  was  entitled  to  commis- 
sions. Held,  that  plaintiff  having  performed  tbe 
services  and  defendant  received  the  benefit  It 
could  not  complain  of  a  judgment  against  it 
merely  because  the  trial  court  based  its  judg- 
ment upon  reasoning  not  In  harmony  with  the 
complaint. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8. 
Cent  Dig.  Appeal  and  Brrco-,  |  ^34.] 

Appeal  from  District  Court,  City  and  Cotu- 
ty  of  Denver;  John  I.  MulUns,  Judge. 

Action  by  Washington  Aldrldge  against 
tbe  Longmont  Fanners*  Milling  &  BlevatOT 
Company.  From  a  Judgmoit  in  tevor  of 
plolntifl,  dtf  endant  appeals. .  Affirmed. 

Hodges  &  Wilson,  for  appellant  John  A. 
Perry  and  H.  E.  Kelly,  tor  appellee. 

BAILET,  J.  This  action  is  bzoaght  to  re- 
cover commissions  for  the  sale  of  floor  ac- 
cording to  the  terms  of  a  written  cuitract 
set  out  in  the  complaint;  dated  October  81, 
18H  signed  "Longmont  Farmer^  M.  *  A 
Ca,  S.  Butler,  UgrV  and  by  the  plaintiff. 
Among  other  things,  tbe  contract  provides 
that  defeudsnt  should  pay  the  plaintiff  tbe 
sum  of  8%  cents  per  88-pound  sack,  on  all 
orders  received  direct  by  the  party  of  the 
second  part,  or  otherwise  recetved  from  the 
territory  mentioned  therein.  Defendant  filed 
a  general  denial  and  counterclaim.  The 
proof  straws  that  upon  SqitoBber  1, 1894,  the 
board  of  directors  of  defendant  cmnpany 
held  a  meeting,  and  in  the  minutes  of  pro- 
ceedings the  following  appears.  "W.  Aldrldge 
appeared  and  expressed  a  desire  that  tbe 
present  arrangement  of  paying  falm  a  com- 
mission be  changed  so  that  he  would  have  a 
cominlsaion  of  8^  cento  on  all  sates  made  in 
what  la  known  as  his  territory,  for  the  space 
of  one  year.  Tjie  secretary  was  Instructed, 
to  Inform  him  that  his  proposition  would  be 
accepted,  except  that  tbe  time  be  left  open." 
On  May  1!^  1894,  In  the  records  of  tbe  de- 
fendant, tbe  following  appears:  "Mr.  Ald- 
rldge appeared  to  apply  for  agency,  but  not 
exclusive  tor  selling  P.  of  R.  Ea  brand  of 
fionr]  in  state  Instead  of  Denver.  This  was 
granted  on  the  following  conditions."  The 
Conditions  are  not  material  to  this  omtro- 
versy,  and  this  excerpt  frinn  the  proceedings 
of  May  12th  Is  mentioned  for  the  purpose  of 
determining  the  meaning  of  the  phrase  "his 
territory,"  contained  In  tbe  proceedings  of 
Septonber  1st  It  appears  from  the  testi- 
mony that  plaintiff,  among  other  sales,  sold 
large  quantities  of  flour  to  the  Colorado 
Trading  &  Transfer  Company,  at  Cripple 
Creek,  and  that  said  sates  commenced  short- 
ly after  tbe  employment  of  plaintiff'  by  de- 
fendant, and  continued  until  bis  discharge^ 
The  defendant  paid  the  commissions  on  these 
sales  for  a  considerable  period,  and  then  ceas- 
ed doing  80.  The  action  was  tried  In  the  dis- 
trict court  of  Arapahoe  county,  and  Judg- 
ment rendered  for  plaintiff  for  the  amount  of 
cotDmisslons  said  to  be  due  upon  the  sales 
made  to  tbe  Colorado  Trading  &  Transfer 
Company,  less  the  amount  of  defendant's 
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cotmterclalnt  The  court  made  special  flnd- 
Ings,  wliereln  It  flnda  tiiat  on  the  12th  of 
May  a  contract  was  made  and  entered  Into 
by  and  between  the  plaintiff  and  defendant, 
wherein  the  plalntlfl  should  have  the  agency 
for  the  sale  of  defendant's  flour;  that  on  the 
Ist  of  Sept«nl)er  a  second  contract  was  made 
between  plaintiff  and  defwdant,  modifying 
the  one  made  on  the  12th  of  May;  that  the 
board  of  directora  of  defendant  had  no  knowl- 
edge that  the  contrurt  pleaded  had  been  made 
by  Its  gmernl  manager;  and  that  the  con- 
tract of  September  1st  and  the  one  of  Oc- 
tober Slat  were  practically  Identical.  In 
the  conclnalons  of  law  found  by  the  court  It 
la  said:  "In  Tiew  of  tbe  contract  of  Sep- 
tember 1st,  It  Is  onnecesBary  for  the  court 
to  pass  on  the  question  raised  as  to  the  au- 
thority of  the  manager  to  make  the  contract 
of  October  31st,  or  of  its  modification  sub- 
sequently by  the  board  of  dbectors  of  de- 
fendant company." 

The  contentlw  of  the  defendant  Is  that  the 
findings  of  the  court  are  not  based  upon  the 
pleadings,  and  that.  In  so  tai  as  tu^  are 
baaed  upon  tbe  evidence,  there  Is  a  rariance 
between  the  evidence  and  tbe  pleadings.  Wtt 
do  not  beliere  that  the  findings  of  the  court 
and  the  facta  In  the  rec(»d  warrant  this  con- 
struction. The  fair  Intendment  to  be  drawn 
from  tlie  findings  is  that  the  board  of  direct- 
ors on  tbe  1st  of  September  made  or  author- 
ized tbe  making  of  the  contract,  which  was 
subsequently  reduced  to  writing,  and  fliat  it 
la  immaterial  as  to  whether  or  not  this  con- 
tract, after  having  Iwen  reduced  to  writing 
and  signed,  was  formal^  adopted  the 
board.  Tbe  proof  shows  that  from  the  time 
of  the  making  of  the  omtract  the  plaintiff 
devoted  himself  to  the  service  of  the  defend- 
ant The  services  were  accepted  and  paid 
for.  In  accordance  with  the  terms  and  pro- 
visions of  the  agreement,  for  about  eight 
years,  with  tbe  exception  of  the  sales  made 
to  the  Colorado  Trading  ft  Transfer  Com- 
pany. As  to  tlmt  transaction,  It  Is  conclu- 
sively shown  that  the  sales  were  made  by 
plaintiff;  that  defendant's  board  of  direct- 
ors knew  of  it;  that  the  orders  were  filled 
and  the  commissions  were  paid  for  some- 
thing more  than  t^o  years  when  the  defend- 
fant  ceased  giving  plaintiff  credit  on  account 
of  sucb  sales.  This  fact  did  not  come  to  the 
kiwwledge  of  the  plaintiff  for  some  tlm^  and 
Wben  it  did  come  to  his  knowledge  he.  acting 
tmder  tbe  advice  and  counsel  of  the  then 
manager  of  tbe  defendant,  failed  to  protest 
Upon  plaintiff's  resignation  or  discharge,  a 
demand  was  made  for  these  commissions,  was 
refused,  and  plalntlfl  brought  this  action.  If 
there  is  any  variance  between  the  findings  of 
the  trial  court  and  the  pleadings,  they  In  no 
wise  prejudice  the  rights  of  the  defendant 
Under  tbe  testimony,  tlie  court  might  well 
have  found  that  tbe  pleaded  contract  was  tbe 
formal  reduction  to  writing  of  tbe  memoran- 
dum of  agreement  entered  In  the  company's 
books  upon  September  Ist,  and  that  the  same 


was  ratified  and  adopted  bf  tbe  board  of 
directors.  Plaintiff  having  In  good  faith  act* 
ed  under  the  contract  and  performed  tbe  serv- 
ices, defendant,  baving  received  the  benefit 
of  tbe  services  and  having  partlaiiy  paid  for 
the  same,  cannot  be  heard  to  complain  of  a 
Judgment  against  It  for  tbe  value  of  so  much 
of  the  services  as  has  not  been  paid  for,  be- 
cause tbe  trial  court  baaed  Its  Judgment  upon 
reasoning  not  In  barmony  with  tbe  complaint, 
but  niwn  evidence  which  supports  tbe  essen- 
tial allegations  of  the  complaint 

The  other  alleged  errors  are  necessarily 
disposed  of  by  this  ruling.  Tbe  twtlmouy  of 
the  conversations  with  the  mana^r  of  the 
Golorado  Trading  ft  Transfer  Company  was 
admissible  for  the  purpose  of  showing  that 
the  sales  of  defendant's  fiour  were  made  to 
the  company  plaintiff.  The  substantial 
rights  of  the  parties  not  bdng  affected  by 
any  error  which  the  trial  court  may  have 
committed  In  the  pbroseolt^  of  its  findings^ 
the  Judgment  will  be  affirmed. 

Affirmed. 


GABBERT,  a  X,  and  OODDABD,  J« 
concur. 


(ffi  Colo.  Bn> 

In  re  SHAPTER'S  ESTATE. 

(Supreme  Court  of  Colorado.   Dec.  4,  19(Ni. 
Rehearing  Denied  April  2.  1006.) 

1.  Wills  —  Testamehtabt  Capacut  —  Bvi- 

lu  determining  whether  a  testator  possessed 
testamentary  capacity,  it  is  proper  to  consider, 
not  only  the  direct  proof,  but  all  collateral  and 
relative  factfi  and  surrounding  circumstances 
from  which  inferences  may  be  drawn,  and  also 
whether  the  disposition  made  of  the  property 
is  consistent  with  testator's  situation,  in  ac- 
cordance with  previoudy  expressed  wishes  and 
such  as  he  would  naturally  make  under  the  cir- 
cumstances. 

[Ed.  Note. — For  cases  In  point,  see  v<rt.  4ft. 
Cent.  Dig.  Wilis,  §S  112,  129,  133.] 

2.  Same^-Reading  of  Will  bt  Testatob— 
e  v i dence— pkksttmption . 

Where  a  will  was  prepared  at  the  testa* 
tor's  express  request  and  left  with  him  several 
hours  before  it  was  alleired  to  have  been  execut- 
ed, and  be  signed  it  in  tbe  presence  of  attesting 
witnesses,  present  at  bis  request  for  that  pur- 
pose, it  was  presumable  that  he  had  read  it, 
or  that  its  contents  had  in  some  way  been 
made  known  to  him. 

fEd.  Note. — For  cases  In  point,  MO  vot  40, 
Gent  Dig.  Wills,  §  655.] 

3.  Sionatuke—Atteotation. 

The  fact  that  a  subscribing  witness  to  a 
will  signed  it  before  the  testator  signed  it  docs 
not'  invalidate  the  will. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Wills,  §  325.] 

4.  Same— Probate— Adveesb  Testuont  bt 
Attestino  Witness. 

On  application  for  the  probate  of  a  will, 
testimony  by  one  of  the  attesting  witoesaes 
that  he  believed  testator  was  not  conscious  of 
what  he  was  doing  when  he  made  the  will  did 
not  impair  the  efficacy  of  tbe  witness'  attesta- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  voL  4A 
Cent  Dig.  Wills,  »  711,  713.r 
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5.  Same— Due  Execdtioh— Pboof. 

The  proponent  of  a  will  is  not  required  to 

Erove  all  tbe  facta  constituting  due  execution 
y  the  concurring  testimony  of  the  two  Bub- 
Ecribiug  witnesses,  but,  while  both  of  these 
witnesses  mast  be  examined,  tbe  will  may  be 
established  even  In  opposition  to  the  tsstimony 
of  both. 

[E^  Note. — For  cases  in  point,  see  voL  49, 
Cent.  Dig.  Wills,  S§  715-720.] 

6.  ^atctes—Adoption  from  Another  State 
— Pbevious  Cohstbdction. 

Where  a  statnte  is  adopted  from  another 
state,  the  construction  previously  given  by  the 
courts  of  that  state  will  be  regarded  as  adopted 
alsa 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  {  30T.] 

7.  Witnesses  —  Coufetenot  —  Paxties  to 
WiTX  Contest. 

Under  2  MfllB*'Ann.  Bt.  |  4816.  declaring 
that  no  party  to  any  civil  action  or  person 
directly  interested  in  the  event  thereof  shall  tes- 
tify wlien  any  adverse  party  sues  or  defends  as 
execntor  or  adrntDtatrator,  parties  to  a  will 
contest  are  not  competent  witnesses. 

8.  SaUB— FXITILTOKD  GoXVaNECATIONS  —  AT- 

tobnets  and  Phtsioian»— Who  Mat  Op- 

ject. 

tinder  2  Hilb'  Ann.  St.  I  4824,  snbds.  2, 
4.  declaring  that  an  attorney  shall  not,  without 
the  consent  of  his  client,  be  examined  as  to 
any  communication  made  by  the  client,  and 
that  a  physician  shall  not,  without  the  consent 
of  his  patient,  be  examined  as  to  Information 
acquired  in  attending  tbe  patient,  objections 
to  tlie  competency  of  an  attorney  or  physician 
can  be  raised  only  by  the  client  or  patient. 

lEd.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  {  780.1 

9.  Saue— Actions  ht  ob  Against  Repbb8bni> 
ATiTEs  or  Decedents— Beneficiabieb  Un- 
deb  Will- 

Where  a  testacy  was  to  compensate  the 
legatee  for  services  and  reimburse  him  for 
expense  in '  administering  a  trust  as  executor, 
be  was  not  a  beneficiary  under  the  will  so 
as  to  render  him,  In  a  contest  thereof.  Incompe- 
tent as  a  witness,  under  2  Mills'  Ann.  St  § 
4810,  declaring  that  no  person  interested  in 
an  action  shall  testify  when  any  adverse  party 
anea  or  d^rads  as  executor,  adminiatrator,  or 
heir. 

[Ed.  Note.— For  eaaes  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  |  008.] 

10.  SaHB— BXBCUTOBS. 

Under  2  Mills'  Ann.  St  §  4810,  declaring 
that  no  party  to  any  civil  action  or  person 
directiy  Interested  In  toe  evoit  thereof  ahall  tes- 
tify when  any  adverse  party  snes  or  defends  as 
executor  or  administrator,  the  executor  of  a 
.will  Is  a  party  to  a  will  contest  and  not  a  com- 
petent witness. 

Appeal  from  District  Court,  Arapahoe 
County;  John  I.  Mnllins,  Jadge. 

Froceedlngs  for  the  probate  of  the  will  of 
Edward  Sbapter,  deceased.  From  a  Judg- 
ment denying  probate,  proponents  apiteal. 
Reversed  and  remanded. 

On  March  1,  A.  D.  1901,  an  Instrament  pur- 
porting to  be  the  last  will  and  testament  of 
Edward  Shapter,  deceased,  was  presented  to 
the  county  court  of  Arapahoe  county  for  pro- 
bate. A  caveat  was  filed  by  several  of  his 
helra  objectlfs;  to  Its  probate.  On  the  ZOth 
of  July,  A.  D.  3001.  after  hearing  the  testi- 
mony of  the  attesting  witnesses  aud  the 
family  physician,  the  court  admitted  the  will 
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to  probate  and  record.  An  appeal  from  this 
judgment  was  taken  by  the  contestants  to 
the  district  court  of  Arapahoe  county.  On 
tbe  20th  day  of  May,  1002,  the  cause  came 
on  for  trial  Ijefore  a  Jury.  After  the  evidence 
was  Introduced,  the  jury,  by  direction  of  the 
court,  rendered  a  verdict  for  contestants.  On 
June  6th  motion  for  new  trial  was  overruled 
and  judgment  entered  upon  the  verdict 
denying  the  probate  of  the  will.  Proponents 
bring  the  case  here  on  appeaL 

ThfHnns,  Bryant  &  heo  and  Edwin  W. 
Parks,  for  appellants.  S.  E.  Boblnson  and 
Andrew  W.  Gillette,  for  appellees. 

60DDAHD,  J.  (after  stating  the  facts). 
The  most  Important  objection  to  the  valid- 
ity of  the  judgment  presented  by  the  assign- 
ment of  errors  Is  predicated  upon  the  acti<m 
of  the  trial  court  In  directing  a  verdict 
From  an  examination  of  tbe  testimony  in- 
troduced, we  are  of  tbe  opinion  that  there 
was  evidence  upon  which  tbe  Jury  should 
bare  been  permitted  to  pass,  and  which.  If 
accepted  by  them  as  true,  was  sufficient  to 
sustain  the  conclusion  that  the  instrument 
presented  was  executed  in  conformity  with 
the  requirements  of  tbe  statute,  and  with 
sufficient  knowledge  and  understanding  on 
the  part  of  tbe  testator  to  constitute  a  valid 
testamentary  disposition  of  his  property.  In 
the  circumstances  of  this  case,  it  was  pecul- 
iarly within  the  province  of  tbe  Jury  to 
determine  wbetber  the  testator,  notwlth- 
Btnndlng  bis  enfeebled  condition  at  tbe  time 
tbe  paper  was  signed,  realized  what  be  was 
doing.  This  essential  fact  could  only  be  ascer- 
tained by  taking  into  consideration  not  only 
the  direct  proof,  but  as  well  all  collateral 
and  relative  facts  and  surrounding  circum- 
stances that  tended  to  throw  light  upon  tbe 
mental  capacity  of  tbe  testator  at  that  time, 
and  from  which  Inferences  might  be  drawn 
and  presumptions  raised  as  to  wbetber  or 
not  he  was  mentally  capable  of  making  a 
will,  and  whether  the  disposition  made  of  bla 
property  was  consistent  with  bis  situation 
and  in  accordance  with  his  previously  ex- 
pressed wishes  and  intentions,  and  sucb  as 
he  would  naturally  make  under  the  circum- 
stances, or  adopt,  or  acquiesce  In,  If  not 
wholly  deprived  of  consciousness.  In  Brog- 
den  V.  Brown,  2  Addams,  Ecel.  Rep.  449,  tbe 
will  under  consideration  was  prepared  by 
Mr.  Brogden  in  pursuance  of  instructions 
which,  it  was  pleaded,  the  testatrix  gave 
him  in  an  interview  at  which  they  alone 
were  present,  and  which.  It  was  claimed, 
was  signed  by  her  while  delirious  aud  in- 
capable. Brogden,  being  a  party  in  the 
cause,  was  Incompetent  to  testify  as  to  the 
instructions;  hence  they  were  Incapable  of 
direct  proof.  Sir  John  Nicholl,  In  speaking 
of  the  presumptions  that  prevail  in  such 
circnmstancoa,  used  this  language:  "The 
rule  that,  where  capacity  is  at  all  doubtful, 
there  must  be  direct  p>roof  of  ^tjcu^l^ 
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*  *  *  has  really  no  application  to  a  will 
prepared  by  an  agent,  *  •  •  and  of 
wbich  at  the  same  time,  the  dtopOBltlTe  part 
la  so  Just,  and  so  proper,  bo  consonant  to 
tbe  deceased's  natural  affections,  and  moral 
dalles,  tliat  It  speaks  for  Itself,  and  carries, 
upon  tbe  face  of  It,  Its  own  recommeaida- 
tlon.  Such  an  alleged  will.  If  suggested,  the 
conrt  may  readily  presume  that  the  alleged 
testatw  would  acquiesce  in,  and  adf^t,  if 
not  wholly  deprived  of  conscIouBness;  and 
mere  acquiescence  and  adoption.  In  such  a 
case,  would  so  compensate  for  any  want  of 
direct  evidence  of  Instructions  ^ven,  a  priori, 
that  proof  of  these  alone.  In  ■  conjunction 
with  proof  of  almost  any,  whatever,  glimmer- 
ing of  capacity  at  the  time  of  the  execution, 
would  be  good  to  snpport  the  vrill,  and  would 
sufficiently  Indicate  mind  and  volition  to  jus- 
tl^r  a  court  of  probate  in  pronoundng  for  it 
as  a  genuiile  and  valid  wIU."  As  said  by 
Senator  Verplanck  In  Stewart's  Bxecntor  t. 
LlBpenard,  26  Wend.  (N.  T.)  818:  "If  tbe 
testamentary  disposition  be  in  itself  consist- 
ent with  the  situation  of  tbe  testator,  and  In 
congmity  with  his  affections  and  previous 
declarations;  If  It  be  such  as  might  have 
been  naturally  expected  from  one  so  situated, 
this  Is  itself  rational  and  legal  evidence  of 
no  small  wel^t  to  testamentary  capadty. 

*  *  *  The  rationality  of  the  act  goes  to 
show  the  reason  of  the  person.  Tbia  rule 
has  been  repeately  applied  In  Engllab  courts 
in  cases  of  doubtful  capacity,  from  age  or 
deatlibed  disease." 

The  Instrument  under  consideration  pos- 
KBses  all  these  characteristics.  The  disposi- 
tion of  tbe  property  tbweln  provided  is  con- 
sistent with,  and  such  as  would  naturally 
be  expected  from,  a  man  in  tbe  situation  of 
tbe  testator.  He  had  lived  In  this  country 
for  many  years,  was  unmarried,  and  it  in  no 
way  appears  that  the  contestants,  although 
bis  relatives  and  heirs,  ever  concerned  them- 
selves about  bis  welfare  and  condition.  On 
tbe  other  hand,'  some  of  those  remonbered 
in  the  will  bad  showh  him  kindness  and  at- 
tention when  sorely  needed.  And  othras  are 
of  a  class  whose  care  and  comfort  would 
natnraliy  appeal  to  tbe  sympathy  of  an  old 
man  who  was  desirous  of  devoting  his  prop- 
erty to  a  worthy  charity.  From  the  fact  that 
the  will  was  prepared  at  the  testator's  ex- 
press request,  that  the  Instrument  bo  pre- 
pared was  left  with  bim  and  was  In  his  pos- 
session several  hours  before  It  was  alleged  to 
have  been  executed,  and  that  he  signed  It  In 
tbe  presence  of  attesting  witnesses  who  were 
present  at  his  request  for  that  purpose.  In 
tbe  alKence  of  any  showing  to  the  contrary, 
It  will  be  presumed  that  he  bad  read  it,  or 
that  its  contente  had,  in  some  way,  been  made 
known  to  falm.  *'The  onus  of  proving  the  con- 
trary Is  thrown  upon  him  who  alleges  it" 
Hemphill  v.  Hemphill,  2  Dev.  (N.  C.)  291, 
21  Am.  Dec.  S31.  "Generally  speaking,  the 
law  presumes  testamentary  capaci^,  due  exe- 
cntion,  and  that  the  will  contains  the  unre- 


strained wishes  of  tbe  testator.'  Hence  It 
is  usually  held  that  the  burdra  iQH»n  tbe. 
whole  evidence  Is  on  the  party  attacking  it 
on  the  ground  of  Imprc^er  execution,  la<&  of 
capacity,  or  undue  influence  to  prove  the 
facts  which  he  alleges."  CiuTent  Idiw,  voL 
4,  p.  1892,  and  cases  cited  In  not& 

But  it  Is  Insisted  that,  If  the  Instrnmoit 
was.  In  fact,  written  at  the  direction  of 
Shapter  and  embodied  his  Instructions,  it 
shonld  be  refused  probate  Uxc  the  reason 
that  it  was  not  executed  or  attested  In  the 
manner  required  by  our  statute.  In  support 
of  this  contention,  counsel  for  contestanta  cite 
excerpts  from  the  testimony  of  tiie  attesting 
witnesses,  wbich  they  claim  show  that  Shap- 
ter was  not  consdons  of  what  he  was  doing 
at  the  time  his  name  was  affixed  to  tbe  In- 
strument, and  that  tbe  signatures  of  attest- 
ing witnesses  weee  subscribed  to  tbe  wUI  be- 
tore  tbe  signature  of  Mr.  Shapter  was  niad& 
We  think,  from  the  ffiitlre  teattmoi^  intro- 
duced upon  tiie  trial,  the  Jury  might  have 
fonnd  that  the  deceased  was  aware  of  what 
he  was  doing,  and  assented  to  the  manner 
In  which  his  signature  was  made,  and  that 
the  question  as  to  whether  be  was  conscious 
and  possessed  of  testamentary  capacity 
should  have  be&i  left  to  them  to  determine 
from  tbe  facta  and  drenmstances  surroundr 
Ing  the  transactitm.  The  fsct^if  It  be  a  tact 
— that  the  snbscrlbing  wttnesses  ^gned  tlie 
will  betore  the  testator  signed  It,  does  not 
invalidate  the  wlIL  Gibson  v.  Nelson,  181  IlL 
122,  54  N.  E.  001,  72  Am.  St  B^  254;  O'- 
Brien V.  Ckilagher,  25  OomL  229.  Tliey  did 
attest  tbe  will  in  tbe  presence  of  the  testa- 
tor, and  thereby  impliedly  stated  that  the 
testator  was  of  sound  niind  and  competoit  to 
make  a  will.  Stevens  v.  Leonard,.  154  Ind. 
67.  56  N.  E.  27,  77  Am.  St  Bep.  446b  And 
the  statement  of  Mr.  7oung  In  the  latter 
trial  to  the  effect  that  he  was  of  the  t^Inlon 
that  Shapter  was  not  in  a  condition  to  make 
a  will,  and  was  too  far  gone  to  he  conscious 
of  what  be  was  doing,  did  not  Impair  the  e£- 
flcacy  of  bis  attestation,  and  shonld  be  taken 
only  for  what  it  is  worth  as  an  attempt  tend- 
ing to  weaken  tbe  force  of  such  attestation 
as  evidence  of  the  mental  soundness  of  tbe 
testator,  and  the  weight  to  be  given  to  It  tor 
that  purpose  was  entire^  within  the  prov- 
ince of  the  Jury.  In  Stevens  v.  Leonard, 
supra,  Dowling,  J.,  speaking  on  the  subject 
said:  "It  cannot  be  thought  [wsslble  that  an 
honest  man,  of  ordinary  Intelligence,  would 
subscribe  his  name  as  a  witness  to  an  in- 
Btrument  executed  by  a  person  whom  he  be- 
lieved to  be  of  unsound  mind,  or  under  cor- 
don or  constraint  The  fact  that  sudi  a 
man  voluntarily  identifies  himself  with  tbe 
trauBactlon  as  a  witness  Is  -an  Indication 
that  in  his  opinion  the  person  executing  the 
instrmneot  is  competent  to  do  so.  The  wit- 
ness must  be  understood  to  attest  not  merely 
tbe  act  of  signing,  but  also  the  mental  cap- 
acity of  the  testator  to  sign.  A  subscribing 
witness  may.  it  Is  true,  be  heard  to  impeach 
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Um  win;  Ini^  If  he  assamei  that  ■ttltndtt 
toward  It,  he  doee  so  at  the  poll  of  hla  repo- 
tatton  for  candor  and  veracity.  •  •  • 
The  crediUllty  of  fbe  i^tneBS  becomes  at 
once  a  matter  of  serious  Inquiry,  and  his  de- 
sertion ct  his  position  as  a  sosttdnlng  xrlt- 
nesa  Is  an  Impwtant  fact  for  the  considera- 
tUm  of  the  jnry."  It  Is'  not  Incumbent  up- 
on the  proponent  to  prove  all  the  facts  cm* 
stltutlDg  due  ezecntlcHi  of  a  will  hy  the  con- 
curring testimony  of  the  two  subscrlbliw 
witnesses.  Both  of  these  witnesses  must  be 
examined,  bat  the  wIU  may  be  established 
evea  In  opposition  to  the  testimony  of  both 
of  them.  Trustees  of  Aabnm  Seminary  t. 
Galhonn,  26  N.  T.  l^rran  t.  Ware 

(note)  Id.  42S;  Orser  t.  Oreer,  24  N.  Y.  51. 
In  the  latter  case,  the  only  survlTlng  wit- 
ness testified  that  the  will  yr&a  not  signed,  or 
the  signature  of  the  testator  acknowledged. 
In  his  presence.  A  verdict  sgalnst  the  wUI 
was  set  aside,  and  a  new  trial  granted,  be- 
cause the  circnmstances  from  which  a  due 
execution  might  be  Inferred  had  not.  been 
properly  left  to  the  Jury. 

It  Is  further  u^ed  that  the  court  erred  In 
excluding  tbe  testimony  of  Mrs.  Corbett  on 
the  ground  that  she  was  an  Interested  party 
and  Incnnpetent  to  testify  under  the  provl- 
BioDS  of  section  4616,  2  Mills'  Ann.  St.  Pe:^ 
haps  the  weight  of  authwlty  Is  In  favor  of 
ai^Ilante'  contention  that  the  probating  of 
a  win  Is  a  proceeding  In  rem  and  ex  parte, 
and  In  which  heirs  and  devise  are  compe- 
tent to  testify,  notwithstanding  the  Inhibi- 
tion of  the  statute  as  to  parties  In  interest, 
but  those  decisions  are  predicated  upon  sta^ 
ntes  materially  different  from  our  own,  which 
was  taken  from  Illinois,  and  Is  Identical  with 
the  stetute  of  that  state.  Tbe  rule  is  well 
settled  that  In  adopting  the  stetute  of  another 
state  we  adopt  the  construction  given  it  by 
the  courts  of  that  steto.  In  several  eases  de- 
cided In  the  appellate  courts  of  Illinois  be- 
fore and  since  our  adoption  of  the  stetute, 
the  competency  of  interested  parties  to  testi- 
fy in  an  action  to  contest,  afid  in  proceedings  to 
probate,  wills,  has  been  considered,  and  it  has 
been  uniformly  held  tliat  the  provldons  of 
the  stetute  under  consideration  render  them 
incranpetent  to  testify.  Holloway  v.  Gallo- 
way, 61  III.  1B9;  Crowley  v.  Oowley.  80  IlL 
471;  Brace  v.  Black,  125  lU.  83.  17  N.  B.  66; 
Taylor  v.  Pegram.  151  111.  106,  S7  N.  B.  837; 
Volbracht  v.  White,  197  lU.  298,  61  N.  B.  321. 
While  most  of  those  cases  were  actions  to  con- 
test tbe  will  after  probate,  we  can  see  no  rea- 
son wtay  the  same  rule  should  not  apply  In 
proceedings  to  contest  tbe  probate  of  a  will. 
The  purpose  of  the  proceeding  Is  the  same  in 
each  Instance,  to  wit,  to  divest  the  legatees 
and  devisees  of  all  right  In  the  estate  of  tbe 
testator,  and  vest  the  property  in  his  heirs 
at  law.  In  Crowley  v.  Crowley,  supra,  the 
contest,  as  In  the  case  at  bar,  originated  in 
the  county  court,  and  was  tried  on  appeal  to 
the  circuit  court  before  a  jury,  and  the  testi- 
mony of  a  witness  who  was  a  devisee  nnder 


the  will  was  held  inadmissible.  Under  the 
construction,  therefore,  that  we  are  com- 
pelled to  give  this  statute,  tiie  action  of  the 
trial  court  in  excluding  the  testimony  of  Bin. 
Corbett  must  be  upheld. 

Counsel  for  contestanto  contend  that  the 
testimony  of  Dr.  Bnmbam  and  Dr.  Grant 
was  Improperly  admitted,  for  the  reason 
that  they  acquired  their  Information  as  to  the 
condition  of  Bhapter  while  att«idlng  hhn  as 
his  physldans,  and  such  tnformatloa  was, 
therefore,  privileged,  under  subdivision  4  of 
section  4821,  and  that  Mr.  McNeal  was  dis- 
qualified by  subdivision  2  of  said  section  to 
testify  to  communications  made  to  him  by 
Shapter,  because  received  by  him  In  his  capa- 
city as  attorney,  and  for  the  furtlier  reason 
that  be  was  a  beneficiary  und^  tbe  will. 
The  purpose  of  the  statute  in  regard  to  privi- 
leged communications  made  to  an  attorney  or 
physician  Is  to  protect  the  client  or  patlrait. 
O'Brien  v.  Spauldlng,  102  Ga.  490,  31  S.  B. 
100.  66  Am.  St.  Rc^.  202;  Doherty  v.  O'Cal- 
Iflgban,  157  Mass.  &0,  31  N.  E.  726,  17  L.  R. 
A.  188,  34  Am.  St.  Rep.  258;  Glover  v.  Pat- 
ten, 165  U.  S.  394,  17  Sup.  Ct  411,  41  L.  Ed. 
700;  Thompson  v.  Ish,  S9  Mo.  160,  12  S.  W. 
510,  17  Am.  St  Rep.  552.  In  Doherty  v. 
O'Callaghan,  supra,  It  Is  said:  "Undoubtedly, 
while  the  testator  lives,  the  attorney  draw- 
ing his  win  would  not  be  allowed,  without  tbe 
consent  of  the  testator,  to  testify  to  commu- 
nications made  to  bim  concerning  It,  or  to  the 
contente  of  the  will  Itself;  but  after  bis 
death,  and  when  the  will  is  presented  for 
probate,  we  see  no  reason  why,  as  matter  of 
public  policy,  the  attorney  should  not  be  al- 
lowed to  testify  as  to  directions  given  to  him 
by  the  testator,  so  that  It  may  appear  whether 
tbe  Instrument  presented  for  probate  Is  or 
Is  not  the  will  of  the  alleged  testator.**  In 
Thompson  v.  Ish.  supra,  In  which  tbe  compe- 
tency of  a  physician  to  testify  under  a 
statute  similar  to  ours  was  nnd^  considera- 
tion, Black,  J.,  after  citing  and  commenting 
on  sevmil  cases,  used  this  language: 
conclude  •  *  *  that  when  the  dispute  Is 
between  the  devisee  and  heirs  at  taw,  all 
claiming  nnder  the  deceased,  either  the  de- 
visee or  heirs,  may  call  the  attending  physi- 
cian as  a  witness.**  The  objection  that  Mr. 
Mi^eal  was  rendered  Incompetmt  because  an 
alleged  beneficiary  under  the  will  Is  equally 
untenable.  The  provision  in  his  flavor  Is  to 
compensate  hhn  for  his  services,  and  to  re* 
hnburse  him  for  his  expense  in  administering 
the  trust  as  executor,  and  does  not  make  him 
a  beneficiary  under  ttie  will.  Reeve  v.  Cros- 
by, 3  Bedf.  Snr.  <N.  Y.)  74;  Meyer  v.  Fo^,  7 
Fla.  292,  68  Am.  Dec.  441. 

The  further  objection  that  Mr.  McNeal  was 
rendered  Incompetent  to  testify  by  the  ex- 
press terms  of  section  4816,  2  Mills*  Ann.  St, 
because  a  party  to  the  proceeding,  is  supports 
ed  by  tbe  Illinois  decisions  construing  the 
statute  In  like  cases.  Smith  v.  Smith,  ICS  111. 
488,  494,  46  N.  B.  96;  BardeU  t.  Brady,  172 
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HI.  420,  50  N.  B.  124.  We  are  therefore  com- 
pelled to  hold  that  he  Is  not  a  competent  wit- 
ness  while  a  party  to  the  proceeding;  but, 
with  his  testimony  eliminated  from  the  rec- 
ord, we  think  there  still  remains  evidence 
tending  to  uphold  the  will  whicli  should  liaTe 
Ijeen  submitted  to  the  Jury. 

Our  conclusion  is  that  the  proponents  are 
entltied  to  have  the  question  in  Issue  submit- 
ted to  the  Jury,  under  proper  Instructions  as 
to  the  law  governing  the  testamentary  dis- 
position of  property.  The  Judgment  is  rfr 
Tersed,  and  the  cause  remanded. 

Beversed. 

OABBBBT,  0.  J.,  and  BAILE77,  J.,  concur, 
(34  Colo.  49) 

AMERICAl^  BONDING  &  TRUST  GO.  OF 
BALTIMORE!,  UD.,  t.  BUBEB  et  aL 

(Supreme  Court  of  Colorado.  March  6,  1906. 
Rehearing  Denied  April  2,  1900.) 

1.  Insubancb  — FiDELiTT*  iNSUunci  —  Con< 

8TRUCTI0N  OP  CORTBACI— WABBAKIIKB— REF- 
RESENTATI0N8. 

Ad  fnstrumNit  executed  by  a  surety  com- 
pany indemnifying  an  employer  against  larceny 
or  embezzlement  bjr  an  employ^,  though  de- 
nominated a  bond  is  in  legal  effect  analogous 
to  e  policy  of  ioRurance  and  therefore  the  rules 
applicable  to  insurance  policies  should  be  ap- 
plied in  construing  it  so  that  it  will  be  con- 
strued in  favor  of  the  insured  and  statements 
or  declarations  by  the  insured  will  be  regarded 
as  representations,  and  not  warranties,  unless 
the  contract  makes  them  so. 

2.  SAHB  —  MATEBIAUTT   or  MlSBSPBEBEnTA- 

TIONS. 

Where  a  bond  indemnifying  an  einployer 
from  loss  through  embrazlement  or  larceny  of 
the  employ^  was  procured  tlirough  misrepresen- 
tations by  the  employer  material  to  the  risk 
and  made  in  response  to  a  specific  inquiry,  the 
bond  was  void. 
8.  Same. 

Where  a  surety  before  issuing  a  bond  in- 
demnifying an  employer  against  loss  through 
embezzlement  or  larceny  by  the  employs  re- 
quired a  statement  from  the  employer  as  to 
when  the  employe's  accounts  were  last  examined, 
wbetli«r  they  were  correct,  whether  there  was 
any  shortage  and  whether  the  employe  was 
indebted  to  the  employer  at  the  time,  answers 
to  these  questions  were  material  to  the  risk 
and  false  answers  rendered  the  bond  void. 
4.  Apfeax;— AssiaNamnrs  €a  EBBoa— Gsoes- 

.  ASSrONUENTS. 

Appellee  cannot  complain  of  errors  where 
no  cross-assignment  of  errors  Is  filed. 
6,  iNStTBAnCE— FiDELrrr  Ihbubahob— Rspbb- 

SENTATIONS  AS  BASIE  FQB  FOLIOY— OUHE  OF 

Representations. 

Where  a  surety  company  issued  a  bond 
to  a  local  agent  with  instructions  not  to  deliver 
it  until  the  employer  of  the  persons  whose 
fidelity  was  insured  had  made  a  certain  written 
statement,  and  the  employer  with  knowledge 
of  the  instructions  procured  the  bond  and  after- 
wards furnished  the  statement,  this  statement 
was  properly  regarded  as  the  foundation  for 
issuance  of  the  bond. 

6.  Same— REPRESENTATIONS  Aiteb  Issuance 

OF  POLICT— MatEBIALITT. 

Where,  after  the  execution  and  delivery  of 
a  bond  securing  the  faithfulness  of  an  employ^, 
the  employer  signed  a  written  statement  con- 
taining an  agreement  that  it  should  be  taken 
and  deemed  as  the  basis  of  the  bond,  the  state- 
ment was  material  to  the  erocutioB  <^  the  bcmd. 


Appeal  from  District  Court,  Teller  Coontg-; 
William  P.  Seeds,  Judge. 

Action  by  P.  B.  C.  Burke  and  anotber 
against  the  American  Bonding  it  Trust  Com* 
pany  of  Baltimore,  Maryland.  From  a  judg- 
ment for  plaintiCEs,  defendant  appeals.  Re- 
versed and  remanded  with  instructions  to 
dismiss  tbe  action. 

A.  H.  Stevenscm  and  Daniel  Prescott 
(Ralph  W.  Smith  and  Sobn  H.  Waldron,  of 
counsel),  for  appellant  V.  0.  Temple  and 
S.  D.  Cramp,  for  appdlees. 

GA^IPBBLL,  3.  This  la  an  action  on  r 
bond  of  Indeumlty  issued  by  the  appellant 
bonding  company,  a  corporation,  to  tbe  S. 
T.  Miller  Investment  Company,  a  corporation, 
obligee,  to  save  the  latter  harmless  against 
loss  occasioned  by  the  larceny  or  embezale- 
ment  of  its  general  manager.  S.  T,  Miller. 
The  action  Is  brought  by  the  plaintiffs  Burke 
and  Fry,  as  the  assignees  of  the  original 
obligee's  alleged  cause  of  action  upon  tbe 
bond.-  The  indemnity  was  applied  for  by 
S.  T.  Miller,  the  employ^.  According  to  tbe 
custom,  what  is  called  in  the  record  an 
"Employer's  Statement"  was  required  of  tbe 
obligee.  This  statement  consists  of  a  list 
of  printed  questions  to  wlilch  the  obligor 
deemed  it  material  to  have  the  answers  of 
the  employer  before  Issuing  the  policy.  To 
the  questions  embodied  in  the  statement  first 
sent  out,  answers  were  made  by  Burke,  the 
president  of  tbe  investment  company,  and  one 
of  the  plaintiffs,  and  returned  to  tbe  obligor. 
These  answers  were  unsatisfactory  to  tbe 
obligor,  which  declined  to  take  the  risk  upon 
them  as  a  basis,  but  sent  an  executed  bcmd, 
as  applied  for,  to  Its  local  agents  at  Cripple 
Creek  with  directions  not  to  deliver  the  same 
until  a  aatlsfactoiy  anployer*8  statement 
was  returned.  At  about  the  same  time*  tin 
obligor  sent  to  the  obligee  a  second  statement 
or  printed  list,  like  the  first  one,  wltli  tin 
information  that  It  desired  to  have  answoed 
the  questions  therein  propounded,  and  that 
such  answ«B  would  be  taken  as  tbe  batfs 
of  the  bond,  If  issued. 

Ttwxe  is  no  question  but  that  BuiIe^  as 
preeldoit  of  the  investment  company,  had 
fall  authority  to  make  these  answers,  and 
the  bond  was  accepted  by  that  company 
which  paid  the  premium  upon  it  The  second 
statement  was  made  by  Bui^e  and  delivered 
to  Ihe  company  on  May  29,  1901.  Tbe  bond 
was  dated  May  14. 1001,  and  about  May  20th, 
delivered  to  ttie  obligee,  thot^ta  contrary  to 
the  instructions  of  the  obligor;  but  tbat  fea- 
ture is  not  important  here.  Whm  Burke 
made  the  answers  contained  in  the  second 
statement;  be  knew  that  It  was  the  intentlML 
of  the  obligor  .not  to  issue  the  bond  until  a 
satisfactory  stat^noit  was  made  by  him,  and 
when  he  did  make  and  return  it  he  knew  tbat 
the  bond  of  May  14th  had  bem  delivered, 
and  then  ^ressly  agreed  that  the  statement 
should  be  a  condition  precedent  to  the  bind- 
ing force  of  the  contract  of  Indemnitir.  In- 
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deed,  Borke  was  tbe  only  officer  of  the  com- 
pauy  In  Colorado  during  the  time  of  tbe 
varioiis  transactions  who  was  antborlzed  to 
act  for  tbe  company.  Miller,  tbe  employ^, 
being  tbe  only  other  official  la  the  state. 
Included  In  the  second  statement  were  the 
following  questions  and  answers :  "Q.  When 
were  his  accounts  last  examined?  A.  April. 
Q.  Were  they  at  that  time  In  erery  respect 
correct,  and  proper  securities,  funds  and  val- 
ues on  band  to  balance?  A.  Yes.  Q.  Is  there 
now,  to  your  knowledge,  any  shortage  due 
you  by  applicant?  A.  No.  Q.  Has  he  ever 
been  short  with  you?  A.  No.  Q.  Is  he  now 
In  debt  to  you?  A  No."  At  the  end  of  these 
questions  and  answers  was  tbe  following 
statement,  and  Immediately  before  the  signa- 
ture of  the  Investment  company:  "It  Is 
agreed  that  the  above  answers  are  to  be  taken 
as  conditions  precedent,  and  as  the  basis  of 
the  said  bond  applied  for,  or  any  renewal  or 
continuation  of  tbe  same,  that  may  l^e  issued 
by  the  American  Bonding  &  Trust  Company 
of  Baltimore  City  to  tbe  undersigned,  upon 
the  person  above  named."  The  bond  express- 
ly recited  that  It  was  made,  issued,  and  ac- 
cepted upon  the  condition,  inter  alia,  that  all 
tbe  representations  made  by  the  employer, 
his  or  its  officers,  to  the  surety  company  are 
warranted  by  the  employer  to  be  true.  Be- 
fore a  court  and  jury  there  was  a  verdict  for 
the  plaintift,  and  the  defendant  company  has 
appealed  and  made  numerous  assignments  of 
KCTor. 

1.  The  objections  that  tbe  complaint  does 
Dot  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  plaintiffs  have  not  the 
legal  capacity  to  sue  for  tbe  breach  of  this 
bond  because  there  was  no  valid  assignment 
of  the  obligee's  cause  of  action  thereunder,  are 
not  discussed.  A  correct  dl^)osltIon  of  these 
and  some  other  assignments  of  error  to  which 
we  shall  give  no  further  attention  might  re- 
quire a  reversal  of  the  Judgment  and  a  re- 
manding of  the  cause  for  a  new  trial ;  but  lu 
the  view  we  take  of  the  case  It  Is  Important 
to  consider  only  one  or  two  propositions,  the 
determination  of  which  makes  the  bond  un- 
enforceable, and  compels  a  dismissal  of  the 
action. 

2.  Learned  counsel  tor  both  parties  are  In 
accord  that  this  instrument,  for  a  breach  of 
whose  conditions  tbe  action  was  brought, 
though  denominated  a  bond,  is,  in  legal  effect, 
analogous  to  a  policy  of  insurance.  Speaking, 
generally,  the  same  rules  of  interpretation 
and  construction,  therefore,  that  apply  to 
fire  and  life  Insurance  policies  are  applicable 
to  It.  If  Its  language  Is  uncertain  or  ambig- 
uous, tbe  Interpretation  must  be  In  favor  of 
the  Insured ;  and  if  any  of  its  clauses  is  sus- 
ceptible of  two  constructions,  one  In  favor  of 
the  insurer  and  the  other  In  favor  of  the  in- 
sured, the  latter  will  prevail  if  it  la  consist- 
ent with  the  genera!  object  for  which  the 
bond  Is  given.  Statements  or  declarations 
by  tbe  Insured  are  to  be  taken  as  representa* 


tions  merely  and  not  warranties  nnlera  the 
written  contract  of  Indemnity  Itself  apress- 
ly,  or  by  appropriate  reference,  makes  them 
warranties.  Under  tbe  conceded  facts  of  this , 
case,  It  Is  immaterial  whether  the  answers ' 
set  out  In  the  foregoing  statement  be  consid- 
ered warranties  or  representations,  as  a  re- 
view of  some  of  the  authorities  demonstrates. 
A  case  quite  in  point  in  many  respects  to  the 
one  tn  hand  Is  Rice  v.  Fidelity  &  Deposit 
Company,  103  Fed.  427,  43  C.  0.  A  270.  It 
was  there  held  that  since  the  bond  under  con- 
sideration rested  upon  the  faith  of  the  em- 
ployer's statement,  and  because  in  the  latter 
tbere  was  an  express  agreement  that  the  state- 
ment should  be  taken  as  a  condition  precedent 
and  as  tbe  basis  of  the  bond,  the  answers  to  tbe 
questions  propounded  were  to  be  deemed  war- 
ranties and  not  representations.  It  was  said 
in  the  opinion  that  the  crucial  distinction  be- 
tween a  representation  and  a  warranty  Is 
that  one  Is  not^  and  the  other  Is,  a  part  of  the 
contract  between  the  parties,  and  that  the 
truth  of  tbe  one  is  not.  and  the  truth  of  the 
other  Is,  a  condition  precedent  to  a  recovery 
upon  fhe  policy  or  bond  to  which  they  relate. 
But  suppose  tbe  declarations  of  the  employer 
are  mere  representations.  In  Ostrander  on 
Fire  Insurance  (2d  E3d.)  {  135,  tbe  learned 
author  says  that  the  difference  between  a 
warranty  and  a  representation  lies  In  the  fact 
that  In  the  former  the  question  of  materiality 
Is  closed;  in  the  latter  It  Is  left  open.  If  un- 
true In  tbe  former  case,  tbe  policy  la  voidable 
at  the  option  of  the  obligor;  If  untrue  In  the 
latter,  and  also  material,  the  same  result  fol- 
lows. The  same  author  at  section  139  says 
that  warranties  and  conditions  precedent  are 
essentially  the  same,  and  if  they  are  untrue, 
the  policy  Issued  npon  the  basis  of  tliem  la 
voidable. 

In  State  Ins.  Co.  v.  Du  Bola,  7  Colo.  App. 
214,  224,  44  Pac  756,  the  court  referred  with 
approval  to  1st  Wood  on  Insurance,  8  23^ 
where  it  Is  said  that,  in  order  to  avoid  a  pol- 
icy on  the  ground  of  misrepresentation  on 
tbe  part  of  the  insured.  It  is  not  necessary 
thata  fraudulent  purpose  orlntenton  bis  part 
should  be  established.  It  is  enough  If  tbe 
representation  was.  Id  fact,  false  and  was 
material  to  the  risk. 

In  Travelers'  Ins.  Co.  v.  Lampkln,  6  Colft^ 
App.  177,  38  Pac.  335,  tbe  same  doctrine  la 
announced.  In  American  Credit  Co.  v.  Car- 
rollton  Fur.  Mfg.  Co.,  95  Fed.  Ill,  36  O.  C.  A. 
C71,  the  same  doctrine  is  laid  down.  In 
the  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend. 
(N.  T.)  73.  22  Am.  Dec.  567,  the  court  says 
that  a  false  representation  Is  no  breach  ot 
the  contract  unless  made  a  warranty,  but 
If  material  the  representation  avoids  the 
policy  on  tbe  ground  of  fraud,  or  because 
the  underwriter  has  been  misled  by  It.  In 
the  lending  case  of  Pawsou  v.  Watson,  2 
Cowper,  785,  Lord  Mansfield,  with  great 
clearness,  presents  the  point  that  "if  there  Is 
fraud  In  a  represratation.  It  will  avoid  the 
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policy,  as  a  ft-aud,  but  not  as  a  part  of  the 
agreement."  And  In  speaking  of  a  repre- 
sentation made  hj  tbe  applicant  as  to  Ills 
ovrn  knowleilge  concerning  wbich  be  knows 
nothing,  though  acting  .In  good  faith,  the 
great  jurist  said :  "It  Is  equally  false  to  un- 
dertake to  say  that  wblcb  he  knows  nothing 
at  all  of,  as  to  say  that  la  true,  wblcb  be 
knows  is  not  true."  The  better  and  great 
weight  of  authority  Is  that  a  false  represen- 
tation, even  tliough  not  a  warranty.  If  It  be 
of  a  fact  material  to  the  risic,  avoids  tbe 
policy  Irrespective  of  the  good  faith  of  tbe 
one  who  makes  it.  Carpenter  v.  Am.  Ins. 
Co^  1  Story,  57.  Fed.  Gas.  No.  2,428;  Car- 
Tollton  Fur.  Co.  T.  America  Credit  Indem. 
Co.,  124  Fed.  25,  69  a  C.  A.  543. 

In  the  latter  case  Jndge  Wallace  quotes 
with  approval  the  language  of  the  court  in 
Cnnipbell  t.  N.  M.  Life  I.  Co..  98  Mass. 
402.  One  of  tlie  points  there  ruled  was  that 
where  the  question  of  the  materiality  of  the 
representation  depends  upon  circumstances, 
and  not  upon  the  construction  of  any  writ- 
ing, It  is  a  question  of  fact  to  Ik  determined 
by  tbe  Jnry;  but  wbere  the  representations 
are  ta  writing,  their  interpretation,  like  tbat 
of  any  other  Instrument,  belongs  to  the  court 

In  Hoover  v.  Boyal  Neighbors,  05  Kan. 
916,  70  Pac.  S95.  tbe  court,  in  a  Case  quite 
similar  to  the  one  we  are  considering,  held 
that  answers  made  In  response  to  specllic 
Inquiries  of  the  obligor,  Independent  of  tbe 
stipulations  and  warranties  made  In  tbe  ap- 
plication and  certificate,  were  material  to 
the  risk  assumed;  and,  being  material  and 
untrue,  there  could  be  no  recovery  by  tbe 
obligee. 

In  Warren  Dep.  Bank  t.  Fidelity  Co.,  116 
Ky.  38,  74  8.  W.  lilt,  It  was  held  that  where 
misrepresentations  are  material  to  tbe  risk 
and  are  unquestionably  false,  whether  they 
are  fraudulent  or  not  is  immnterlal,  tbe 
policy  may  be  avoided  by  the  obligor  wbere 
be  has  relied  upon  the  tmthfulness  of  tbe 
statements  and  has  been  deceived  thereby. 
The  same  court  in  U.  8.  Fid.  &  O.  Co.  v. 
Blackly  et  al.,  77  S.  W.  709,  affirms  tbe 
Warren  Case. 

In  Guarantee  Co.  t.  Nat  Bank,  95  Va. 
480;  28  S.  E.  909,  the  court  said  that  where 
represoitationB  were  of  existing  facts  and 
■were  material  and  presumably  within  the 
peculiar  knowledge  of  the  applicant  and  con- 
Btitnted  an  inducement  to  the  obllcor  on 
wbldb  It  had  a  r^bt  to  rely,  and  In  rely- 
ing upon  which  executed  the  txmd.  if  the 
representations  were  untrue,  it  la  Immaterial 
whether  plaintiff  knew  that  they  were  false 
or  honestly  believed  them  to  be  true,  For 
it  was  said  that  If  a  party  Innocoitly  mls- 
r^iiresents  a  fact  by  mistake,  the  effect  la 
tlie  same  oa  the  party  who  Is  misled  there- 
in as  If  be  who  made  tbe  mlsr^reseatatlon 
knew  It  to  Iw  positively  false.  The  real 
question  In  such  a  case  Is  not  what  the  party 
making  the  re^presentatlon  knew  or  believed. 


but  was  the  representation  false  and  tbe 
other  party  misled  by  It 

In  Carrollton  Fur.  Co.  v.  American  Cr.  I. 
Co.,  135  Fed.  77,  52  a  a  A.  e71,  tbe  lan- 
guage of  Jndge  Story  in  Caipenter  v.  Am.  Ins. 
Co.,  supra,  was  quoted  with  approvat  Tbe 
late  case  of  Guarantee  Co.  v.  Mechanic's  Co., 
183  U.  S.  402,  22  Sup  Ct  124,  46  L.  Ed.  253, 
is  in  line  with  these  cases.  Bankers*  Life 
Ins.  Co.  T.  Miller  (Md.)  59  Atl.  116.  says 
tbat  a  material  representation,  subatantialiy 
false,  made  by  an  applicant  for  life  Insur- 
ance, In  reliance  upon  which  a  policy  is  Is- 
sued to  him,  avoids  the  policy,  wbetber  it  be 
made  Intentionally  or  in  good  faith.  See, 
also,  16  Am.  &  E^g.  Einc.  Law  (2d  Ed.)  933. 
To  tbe  same  {mint  are  cases  in  our  own  re- 
IMrts. 

In  Stimson  r.  Helps,  9  Colo.  33,  10  Pac 
290,  the  court  says  that  a  contracting  party 
is  liable  for  fraud  upon  his  express  repre- 
sentations concerning  facts  material  to  the 
treaty,  tbe  truth  of  wblch  be  assumes  to 
know,  and  tbe  truth  of  wblcb  Is  not  known 
to  the  other  party,  where  tbe  representa- 
tions were  false  and  tbe  other  party,  relying 
upon  them,  has  been  misled  to  bis  injury:- 
and  It  was  said  tbat  It  Is  not  necessary  hi 
order  to  constitute  the  fraud  tbat  the  par- 
ty who  makes  a  false  r^resentotion  should 
know  lt*to  be  falsa  If  be  makes  It  as  of 
his  own  knowledge,  not  knowing  whether  It 
be  true  or  false,  and  It  Is  in  fact  untrue,  be 
la  guilty  of  fraud  as  much  as  if  he  knew  It 
to  be  untrue.  In  such  a  case  he  acts  to  his 
own  Imowledge  falsely,  and  the  law  im- 
putes a  fraudulent  intent 

In  Lahay  v.  City  Nat  Bank  of  Denver,  15 
Colo.  889.  25  Pac.  704,  22  Am.  8t  Bep.  407. 
and  in  Connell  t.  EI  Paso,  O.  M.  ft  M.  Gol. 
33  Colo.  30;  78  Pac.  677.  this  doctrine  Is 
approved. 

Our  concluBltm.  Uterefore,  Is  ttiat  a  mis- 
representation material  to  the  risk,  made 
in  response  to  a  qwclfic  inquiry,  upon  which 
an  obligor  relies  to  his  Injury,  avoids  the 
policy  at  the  (^on  of  tbe  latter.  So  that 
applying  tiie  principle  to  the  facts  of  tUs 
cas^  wbettier  BnriEi^s  answers  given  to 
tbe  questlonB  propounded  by  tbe  obligor 
were  warranties  or  representetiona  mere- 
ly, they  avoid  ttie  poltey  it  In  fact;  untrue. 
Irrespective  of  his  good  faltb  in  making 
than.  That  tbe^  were  material  to  tbe  risk 
IB  without  question,  and  It  was  the  duty  of 
the  court  below  so  to  declare  from  the  writ- 
ten language  Itsell.  That  the  answers  were 
untrue  Is  conce^d,  and  that  the  facts  wwe 
presumably  within  the  knowledge  of  that 
officer  is  beyond  question.  Tbe  employ^ 
was  Indebted  to  tbe  investment  company  ob- 
ligee, at  the  lime,  and  was,  and  f6r  several 
weeks  bad  been,  a  defaulter.  No  examina- 
tion whatever  was  made  of  ttie  books  of  the 
company  In  April,  or  at  any  other  Hme, 
any  of  Its  officers,  or  by  any  otiier  person, 
and  If  such  examination  had  been  made  the 


Digitized  by  Google 


AIiLBN  T.  WHITB. 


605 


books  opon  tbelr  face  vonM  bave  Bhown 
fliat  tbe  answers  wblch  the  pvesldokt  nude 
hi  raqmnse  to  tbe  apeclflc  Inquiries  were 
absolately  imtrae.  The  conrt  btiow  admit- 
ted Hie  eeoond  onplOTer'a  statonent  oTer 
the  objectton  of  the  plaintiff,  thoagb  it  was 
not  made  or  delivered  until  aftw  the  bond 
was  iBBoed.  Not  having  anlgned  cross-error, 
the  plaintiffs  are  not  in  position  to  question 
this  action^  even  If  It  was  wrong.  Bat  ttie 
conrt  wu  rti^t  In  Its  ruling,  and  tbe  seomd 
empltv^s  statanwt  must  be  ctnuddOTed  as 
the  basis  of  tiie  bond,  upon  the  streogth  of 
whlfA  the  same  vras  tailed.  At  the  time' the 
answers  of  tbe  ob^iee's  presldnt  were 
made  and  the  statement  sent  to  the  obllgDr, 
this  o&eer  knew  that  a  satisfactory  state- 
ment was  a  oHidltton  precedent  to  the  is- 
suance and  deliveiy  of  the  btmd,  and  the 
rights  of  the  parties  are,  therefore,  to  be 
measured  the  same  as  though  the  statement 
preceded  it.  or  was  contemporaneoos  there- 
with. For  another  reason,  also,  the  plain- 
tiffs are  hound  by  this  stat^ent  Even  if 
the  bond  was  Issued  without  a  preliminary 
employer's  statement,  it  was  as  oranpetent 
for  the  parties  to  make  a  new  agreement  or 
modify  the  old  as  It  was  for  them  to  enter 
Into  the  or^^lnal  contract  By  tbe  express 
terms  of  the  second  employer's  statement 
there  was  an  agreement  of  the  parties  that 
It  should  be  taken  and  deemed  as  the  basis 
of  the  bond.  In  Rice  v.  Fid.  ft  Dep.  Co., 
supra,  this  question  Is  so  ruled.  Tbe  trial 
court  in  Its  various  rulings  upon  the  evi- 
dence and  in  Its  Instructions  to  the  jury 
proceeded  upon  an  erroneous  theory.  It 
declared  not  only  that  there  were  no  war- 
ranties by  tbe  empl(^er  of  tbe  truthfulness 
of  its  statements,  but  that,  even  tbougb  the 
answers  wblcb  have  been  quoted  were  false, 
the  plaintiffs'  recovery  was  not  defeated 
unless  they  were  fraudulently  made  and 
with  the  knowledge  upon  the  part  of  the 
president  of  tbe  obligee  company  that  tbey 
were  false  at  the  time  they  were  made.  Up- 
on the  uncontradicted  facts  In  this  record 
the  trial  court  should  have  directed  tbe 
jury  to  find  for  the  defendant  since  tbe 
r^resentatlons  of  tbe  obligee  were  hi  re- 
^ranse  to  the  obligor's  epeclflc  Inquiries,  they 
were  materiaf  to  the  risk,  and  were  false 
and  fraudulent  In  fact  and  In  law.  The 
obligor  expressly  advised  the  obligee  that 
the  answers  were  deemed  material.  We 
think  they  were  material  to  the  risk  as  mat- 
ter of  law.  Tbey  were  untrue  In  tbelr  en- 
tirety. The  obligor  relied  upon  them,  and 
had  tbe  right  to  rely  upon  them,  and  would 
not  have  Issued  tbe  policy  had  tlie  obligee 
made  true  answers. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
action. 

Beversftd. 

OABB£!BT,  a  J.,  and  STBBLB,  J.,  con- 
car. 


ALLEN  et  aL  V.  WHITH,  PubUc  Trustee^ 
et  al. 

(Sapreme  Court  of  Colorado;  April  2,  1906.) 

TBDSTS— PnUATUBB  BuXT  TO  BSTAnUSB. 

PerBons  claimiug  that  defendant  holds  land 
subject  to  a  trust,  in  Qivor  of  such  of  plaintiffs  as 
Burvive  a  certain  person,  may  not  maintain  a 
suit  to  have  such  a  trust  declared,  and  to  hava 
the  rents  impounded  for  their  boietlt,  as  it  can- 
not be  known  that  any  of  them  will  survive,  so 
as  to  be  interested. 

Appeal  from  District  Court  Fu^lo  Coun- 
ty; N.  Walter  Dlion,  Judge. 

Action  by  S.  Allen  and  others  against  8. 
Harrison  White,  public  trustee  of  Pueblo 
county,  and  others.  Judgment  for  defend- 
ants.  Plaintiffs  appeal.  Affirmed. 

J.  Kd.  Rlzer  and  M.  O.  Saunders,  for  ajH 
pellants.   Cbas.  B.  Gast  and  &  H.  WMte^ 

for  appellees. 

GODDARD,  J.  On  tbe  25th  day  of  No- 
vember, 1876,  Stephen  Wally  executed  a 
deed  conveying  lot  No.  6,  in  block  No.  88, 
In  tbe  town  of  South  Pueblo,  to  Alfred  Al- 
len, tmatee,  for  bis  heirs  at  the  death  of  bis 
wife  Mary  H.  Allen.  On  the  30th  day  of 
July,  A.  D.  1834,  Alfred  Allen  conveyed  tbe 
property  to  Andrew  Rud^y,  and,  through 
divers  mesne  conveyances,  the  appellee 
Whlt^  defendant  below,  became  possessed 
of  the  property  on  the  20th  day  of  March. 
1900.  On  the  20th  day  of  May,  A,  D.  1896, 
Alfred  Allen  died.  Mary  H.  Allen,  his  wife, 
Is  still  living.  The  appellants,  who  were  all 
the  living  children  of  Alfred  AU^,  deceased. 
Instituted  this  action  for  tbe  purpose  of  ob- 
taining an  adjudication  that  tbe  above  prop- 
erty is  impressed  with  a  trust  in  favor  of 
tbe  children  of  tbe  said  Alfred  Allen  who 
may  be  living  at  the  time  of  the  death  of  tbe 
said  Siary  H.  Allen,  and  that  White  holds 
the  title  to  the  property  subject  to  this 
trust,  for  an  accounting  by  the  said  White, 
and  tbe  appointment  of  a  receiver  to  take 
possession  and  hold  said  property  In  trust 
for  the  children  of  Alfred  Allen  that  may 
be  living  at  the  time  of  the  death  of  said 
Mary  H.  Allen,  and  directing  said  receiver 
to  bold  and  manage  said  property  and  bold 
tbe  rents  and  proceeds  thereof  under  tbe 
direction  of  the  court  A  demurrer  was 
sustained  to  the  complaint,  on  the  ground 
that  It  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  action  was 
dismissed.  From  this  Judgment,  this  appeal 
is  prosecuted. 

It  Is  apparent  from  the  foregoing  state- 
ment that.  If  the  deed  to  Allen  created  a 
trust,  it  continues  until  tbe  death  of  Mary 
H.  Allen,  and  cannot  be  terminated  until 
that  event  occurs.  22  Perry  on  Trusts  [4th 
Ed.]  §  920 ;  Schaffer  v.  Wadsworth,  100  Mass. 
19;  Prentice  v.  Hall,  100  Mass.  597);  and 
that  said  trust  will  inure  to  the  braieflt  of 
such  of  the  cestuts  que  trust  only  as  may  be 
living  at  the  time  this  contincmcy  ff*»**n  bap- 
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pen.  It  iB  «lear  that  It  cannot  now  be  deter- 
mined whether  any  of  them  wlU  be  living 
.  at  that  time.  This  famishes  a  conclaslve 
reason  why  we  should  not  now  det^mlne 
the  gnestloa  ns  to  the  existence  or  nonexlst-' 
«ice  of  the  trust  It  Is  also  evident  tbat  In 
these,  circumstances  the  plaintiffs  are  not 
now  entltied  to  receive  the  rents  and  profits 
of  the  property  or  to  have  tbem  Impounded 
tor  their  benefit 

The  Judgment  dismissing  the  action  will 
therefore  be  affirmed. 

Affirmed. 

6ABBBRT,  a  J.,  and  BAILEY,  J.,  concur. 

(36  Colo.  S98) 

SCHOOt.  DIST.  NO.  13  IN  GARFIELD 
COUNTY  et  al.  v.  COUNTY  SUPBKIN- 
TENDENT  OP  PUBLIC  SCHOOLS  OF 
GARFIELD  COUNTY  et  al. 

(Supreme  Coart  of  Colorado.   April  2,  1906.) 

SCHO0I.S  AND  School  Distbicts— Closing  bt 
Board— Appeal  to  Supebintbndent— In- 
terference BT  COtJBT. 

The  coonty  superintendent  being  author- 
ized by  Mills'  Aon,  St.  §  4049.  to  oitertaia  an 
appeal  from  the  action  of  the  school  board  in 
chraing  a  school,  clothed  with  Jurisdiction 
to  hear  and  determine  the  matter,  and  appeal 
from  the  decision  of  the  county  superiateudent 
to  the  state  board  of  education,  the  decision  of 
the  board  to  be  final,  being  provided  by  section 
4055,  the  court  cannot  prevent  the  superin- 
tendaot  from  proceeding  In  the  matter. 

Appeal  from  District  Court,  Garfield  Coun- 
ty; John  T.  Shumate,  Judge. 

Prohibition  proceedings  by  school  district 
No.  18  In  Garfield  county,  and  others,  against 
the  county  superintendent  of  public  schools 
of  Garfield  county  and  others.  From  a  Judr- 
meut  of  dismissal,  petitioners  appeal.  Af- 
firmed. 

G.  W.  Darrow,  for  appellants, 

OODDABD,  J.  This  Is  an  appeal  from  a 
judgment  of  the  district  court  of  Garfield 
county  quashing  an  alternative  writ  of  pro- 
hibition theretofore  issued  In  a  cause  entitled 
"School  District  No.  13  In  Garfield  County, 
Colorado,  et  al.  v.  The  county  Suiierlntendent 
of  Fuhllc  Schools  of  Garfield  County,  Colora- 
do, et  ol.,"  as  above.  Tbe  facts  in  brief  are 
as  follows:  The  school  board  of  district  No. 
13  in  Qarfleld  county  closed  tbe  public 
school  In  that  district  on  March  20,  1902— 
2^  months  earlier  than  was  customary  In 
that  district  From  this  action  of  the  board, 
O.  0.  Miller,  on  the  bdmlf  of  ihe  patrons  of 
the  school,  prosecuted  an  appeal  to  the  re- 
spondent who  was  then  snperintendent  of 
public  schools  In  this  comity.  Appellant 
moved  to  dismiss  the  appeal,  which  was 
orerruled  hy  respondent  Thereupon  they 
instttnted  this  proceeding,  and  an  alterna- 
tive writ  was  Issued  commanding  the  re- 
spondent to  desist  and  refrain  from  f urthw 
proceeding  In  the  matter  until  further  order 
of  the  court 


In  Teqmnse  to  the  rule  to  show  cause,  the 
respondent  filed  a  demunca;  to  the  petition 
assigning,  among  other  grounds  therefor, 
"that  the  court  was  without  Jurisdiction  to 
interfere  by  writ  of  pronlbltion  with  the  coun- 
ty superintendent  of  public  schools  in  the  mat- 
ter pending  b^ore  her  on  the  appeal."  The 
demurrer  was  sustained  and  the  altematlTe 
writ  of  prohibition  was  quashed  and  the 
action  dismissed  at  the  costs  of  petitioners. 

The  judgment  of  tbe  district  court  was  cor- 
rect. The  county  superintendent  waft  antbtv- 
Ized  to  entertain  tlie  appeal  in  question  and 
clothed  with  jurisdiction  to  hear  and  deter- 
mine the  matter  in  eontroTersy.  Section 
Mllls^  Ann.  St  Section  WSo  provides 
for  an  appml  from  the  decision  of  tbe  coun^ 
superintendent  to  the  state  board  of  educa- 
tion, and  that  tbe  decision  of  tbat  board 
shall  be  flnaL  The  procedure  for  rerlewlnff 
the  decisions  and  orders  of  the  district  board 
In  matters  of  law  or  fact  being  provided,  and 
the  officer  and  tribunal  to  bear  and  deter^ 
mine  such  matters  having  been  thus  designat- 
ed by  tbe  statute,  tbe  courts  have  no  ri^t  to 
Interfere  with  them  Ih  the  proper  dlsdiarge 
of  such  duties. 

The  judgment  will  therefore  be  affirmed. 

Affirmed. 

OABBEBT,  0.  J.,  and  BAILEIY^  J.,  concur. 


(96  Colo.  SOS) 

RIDER  V.  THOMAS  CROW  MACHINERY 
CO.  et  al. 

(Supreme  Court  of  Colorado.  April  2,  1906.) 

Attactment^Fobthcomino  Bonn  —  Tendkb 

OP  Propebtt— Rffbct. 

Where  defendant  in  attachment  gave  a 
bond  as  provided  by  Mills*  Ann.  St  I  2715, 
conditioned  that  on  recovery  of  Judgment  by 
plaintiff  he  would  redeliver  the  attached  prop- 
erty or  pay  the  full  value  of  the  same,  and 
one  of  the  sureti«,  who  bad  possession  of  the 
property,  oifered  after  judgment  to  redeliver 
it,  but  the  redelivery  was  declined,  liability 
on  tbe  bond  was  discharged. . 

[Ed.  Note. — For  cases  in  point,  see  voL  5, 
Cent  Dig.  Attachment,  8  1191.] 

Appeal  from  Arapahoe  County  Court ; 
Ben  B.  LIndsey,  Judge. 

Action  by  the  Thomas  Crpw  Machinery 
Company  and  another  against  Hiram  C.  Ri- 
der. From  a  Judgment  In  favor  of  plain- 
tiffs, defendant  appeals.  Reversed. 

McQlutle  &  Andrews;  for  appellant 

BAILEY.  J.  This  was  an  action  original- 
ly omumenced  before  a  justice  of  the  peace 
to  recover  upon  a  forthcoming  bond  given 
to  release  po^nal  pn^ierty  thmtofore  tak- 
ea.  under  attachment  Tbe  bond  was  con- 
ditioned as  fellows:  "In  case  the  plaintiff 
recover  Judgment  in  said  action  and  said 
attachment  is  not  dissolved,  then  tbe  said 
defendant  will  on  demand  redellvw  to  the 
propOT  officer  such  attached  propaty,  or  in 
default  of  such  redelivery,  that  tbe  said 
defendant,  and  we  as  their^uretles  will  pay 
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or  eaoM  to  !)•  paid  to  the  said  plaintiff  the 
tnll  value  of  tlie  property  so  released." 
Tbifl  is  the  statatorr  bmid  proTided  toe  such 
occasloiw.    Section  2715,  Mills'  Ann.  St 

Defendant,  who  was  surety  on  the  bond, 
off«ed  to  prove  In  the  trial  court:  "That 
after  the  obtaining  of  the  Judgment  that  be 
went  to  the  olHcer  who  had  levied  the  writ 
of  attachmoit  and  being  In  possession  of  the 
property,  offtted  to  return  the  property  lev- 
ied upon,  and  asked  him  to  go  with  blm  to 
receive  the  property,  as  It  was  at  the  same 
place  as  at  the  time  It  was  levied  upon; 
tiiat  the  officer  refused  to  receive  the  prop- 
er^ or  to  go  with  him,  and  told  him  at  the 
tlme^  that  he  knew  wh^  the  attachment 
was  levied  that  It  was  of  no  value,  for  the 
reason  that  the  property  was  more  than 
covered  in  its  value  by  a  mortgage,  and  that 
the  parties  could  not  have  recovered  any- 
thing whatever  if  he  had  not  signed  the 
^nd."  This  proof  was  rejected.  In  this 
the  court  erred.  In  Murray  v.  Ginsberg,  10 
Cola  App.  68,  48  Fac  968.  It  was  held  that 
before  a  cause  of  action  will  accrue  i^ainst 
the  sureties,  there  must  be  a  demand  made 
upon  the  prindpol  for  the  goods,  and  this 
donand  must  not  have  been  compiled  with. 
If  the  attachment  defendant  bad  offered  to 
Burroider  the  property,  there  could  be  no 
liability  on  the  bond,  and  the  fact  that  the 
property  was  offered  to  be  redelivered  by 
the  surety  In  whose  possession  It  then  was, 
instead  of  the  principal,  can  make  no  dlffer- 
encew  Under  the  conditions  of  the  bond,  the 
first  thing  that  the  attachment  creditor  was 
mtltled  to  was  the  delivery  of  this  property, 
in  the  event  of  his  obtaining  judgment  and 
the  attachment  not  having  been  dissolved. 
Be  could  not  avoid  the  taking  of  the  prop- 
erty simply  because  the  tender  was  made 
1^  the  surety  Instead  of  the  principal. 

Thn  court  having  erred  In  the  rejection 
of  this  testimony,  the  cause  will  be  reversed 
and  remanded. 

Reversed. 

OABBICBT,  a  and  GODDARD,  J,  con- 
cur. 

(86  Oolo.  ICS) 

ASHTON  T.  EDWARD  THOMPSON  00. 
(Soprenw  Ckmrt  of  Colorado.    April  2,  1906.) 

1.  Saus— AcrtONs  rou  Pubchase  Peics— Bub- 
den  or  Pkovino  Sale  and  DetivEBV. 

One  suing  for  the  purchase  price  of  goods 
has  the  burden  of  proving  a  sale  and  delivery. 

[Ed.  Note. — For  cases  In  point,  see  voL  ^ 
Cent.  Dig.  Sales,  IS  1044-104a] 

2.  SAsra— Proof  of  Sale  and  Dbltteut. 

The  mere  presentation  of  a  bill  for  mer* 
cbandise  ia  no  proof  of  the  sale  and  ddiveiy 
thereof. 

Appeal  from  Teller  County  Court;  A.*  8. 
Frost,  Judge. 

Action  by  the  Edward  Thompson  Company 
against  Scott  AEihton.  Judgment  for  plain* 
tiff,  and  defendant  appeals.  Reversed. 

Frank  J.  Hangs,  for  appellant. 


BAIIiET,  J.  Appellee,  who  was  plaintiff 
below,  brought  this  action  against  appellant 
tor  hooks  alleged  to  have  been  sold  and  de- 
livered in  April,  1900,  to  appellant,  for  an 
agreed  sum  of  $142,  and  claiming  that  there 
was  a  balance  due  of  |117.  The  answer  was 
a  general  denial,  and  tor  a  second  defense 
payment  was  alleged.  But  one  witness  tes- 
tified. This  witness  stated  that  be  presented 
the  bill  for  the  books  to  defendant  and  that 
defendant  refused  to  jny  it  stoting  that 
plaintiff  had  not  treated  him  right  The  wit- 
ness stated  that  he  did  not  know  whether  or 
not  the  books  bad  ever  been  sold  or  delivered 
to  defendant  Aside  from  this  testimony, 
the  (mly  otber  evidence  Introduced  was  a 
statement  of  account,  from  which  It  appeal^ 
ed  that  plaintiff  charged  defendant  on 
account  of  lawbooks,  9142  and  ^ve  credit 
by  casta  received  for  $26,  leaving  a  balance 
of  $117.  The  Jury  rendered  a  verdict  In 
fsvor  of  plaintiff  for  $117  and  Interest  De- 
fendant appeals. 

The  sale  and  delivery  of  the  books  by 
plaintiff  to  defendant  was  the  gist  of  the 
action.  The  burden  was  upon  the  plaintiff 
to  prove  such  sale  snd  delivery.  This  the 
plaintiff  did  not  do.  There  is  no  evidence 
upon  which  the  verdict  can  be  sustained. 
The  mere  presentation  of  a  bill  for  merchan- 
dise Is  no  iwoof  of  the  sale  and  delivery  of 
tile  articles.  Tbere  being  no  evidence  upon 
which  the  verdict  of  the  Jury  can  stand,  the 
trial  court  should  have  set  it  asi^  For  ttae 
reasons  stated,  the  Judgment  will  be  reversed. 

Reversed. 

GABBERT,  a  J.,  and  GODDARD,  J- 
concur. 


(UOkLWI^ 

OITY  OF  ENID  v.  WIGGER. 
(Supreme  Court  of  Oklahoma.  Sept  5,  1965.) 

1.  Appeal— Sbttliko   and   Sioniho  Case. 

A  case  for  the  Supreme  Court  must  be 
settled  and  signed  by  the  judge  trying  the  same, 
but  need  not  be  settled  and  signed  in  the  district 
where  the  case  Is  tried.  A  case  settled  and  sign- 
ed by  the  Judge  out  of  the  district  where  the 
same  was  tried,  but  within  the  territory,  and 
within  a  district  where  be  is  then  exercising  ** 
judicial  powers.  Is  properly  signed  and  settled. 

2.  Same— E^BBOit— Waiveb. 

Failure  to  except  to  the  overruling  ot  a  mo- 
tion for  a  new  trial  is  a  waiver  of  error  as  to 
such  ruling,  and  all  alleged  errors  of  law  occur- 
ring at  the  trial  for  which  a  new  trial  might  I>e 
granted.  Vanghn  I/umlier  Co.  v.  Missouri 
Mining  &  Lumber  Co..  41  Pac  81,  3  Okl.  174; 
City  of  Atchison  v.  Byrnes,  22  Kan.  65,  followed. 

[Ed.  Note. — For  cases  in  point  see  vol,  2, 
Gent  Dig.  Appeal  and  Error,  St  175&-1763.] 

(Syllabus  by  the  Court) 

Error  from  District  Court  Oarfleld  Conn^; 
before  Justice  C.  F.  Irwin. 

Action  by  Clara  Wlgger  against  the  city  of 
Eteld.  Judgment  for  plaintiff.  Defendant 
brings  error.  Dismissed. 

W.  H.  Hills,  City  Atty.,  and  Houstin  James, 
for  plaintiff  in  error.  Wlttinghill  &  Hubbell, 
for  defendant  In  error.  ^^^\^ 
Digitized  by  V.jOOy  IC 


688 


86  PACIFIO 


HEPOBTOB. 


(OU 


OIUiETTD,  J.  A  motion  to  dismiss  the 
proceediogs  In  error  herein  has  been  filed 
In  this  conrt,  which  motion  Is  In  the  fol- 
lowing words :  "In  the  Supreme  Court  of  the 
Territory  of  Oklahoma.  The  City  of  Enid, 
Plaintiff  In  Error,  v.  Clara  Wlgger,  Defend- 
ant In  Error.  Motion  to  Dismiss  Petition  In 
Error.  Comes  now  the  said  defendant  In 
error,  Clara  Wigger,  and  moves  the  court  to 
dismiss  the  said  petition  In  error,  filed  In 
this  case  for  ttie  reasons:  First  The  case- 
made  filed  In  this  cause  was  settled,  certified 
and  signed  by  the  Honorable  Clinton  F. 
Irwin,  the  judge  who  tried  the  cause  at  a 
place  outside  of  the  fifth  judicial  district,  in 
which  said  cause  was  tried,  to  wit,  the  city  of 
El  Reno,  In  the  Second  Jndlclal  district,  of 
said  Territory.  Second.  That  the  plaintiff 
In  error  did  not  except  to  the  overmllng  of 
Ha  motion  for  a  new  trial  which  was  filed 
and  presented  to  the  court  below,  and  hence 
there  Is  nothing  before  the  court  for  review." 

In  support  of  the  first  ground  of  this 
motion  said  defendant  files  affidavit  mariced 
"Exhibit  A,"  In  support  of  the  second  ground 
of  this  motion  said  defendant  In  error  snb- 
mita  the  journal  entry  of  the  order  overruling 
ssid  motion  for  a  new  trial,  as  same  appears 
on  page  153  of  the  case-made  herein,  which 
order  reads  as  follows:  "And  now  on  this 
5th  day  of  December,  1903,  the  same  being 
one  -of  the  jndlclal  days  of  this  term  of  this 
court,  the  above-entitled  cause  comes  on  to 
he  heard  upon  defendant's  motion  for  new 
trial,  and  the  plaintiff  appearing  by  her  at- 
torneys, Whlttlnghill  &  Hubbell,  and  the  de- 
fendant by  Its  attorneys,  H.  G.  McKeever, 
city  attorney,  and  Houstln  James,  the  said 
motion  Is  submitted  to  the  court  who  upon 
eonslderatton  thereof  overrules  the  same. 
And  It  la  by  the  court  ordered  that  the  plain- 
tiff have  Judgment  In  conformity  to  the  ver- 
dict returned  herein.  It  Is  therefore  con- 
sidered and  adjudged  by  the  court  that  said 
plaintiff,  Clara  Wigger,  have  and  recover  of 
the  said  defendant  city  of  Enid,  the  sum  of 
one  thousand  dollars  together  with  the  costs 
of  this  ease,  for  the  payment  of  which  It  Is 
hereby  ordered  that  the  defendant,  city  of 
Enid,  shall  through  Its  proper  authorities 
levy  a  sufficient  tax  upon  the  taxable  prop- 
erty hf  said  city  provided  that  all  proceedings 
to  enforce  such  levy  are  stayed  for  ninety 
days  to  allow  petition  In  error  to  be  filed, 
and  in  case  a  petition  In  error  la  filed  within 
ninety  days  then  all  farther  proceedings  are 
stayed  until  the  same  la  heard  in  the  Su- 
preme Court  To  which  Judgment  defendant 
excepts  and  Is  by  the  court  given  sixty  days 
In  which  to  make  and  serve  a  case-made  for 
the  Supreme  Court,  and  plaintiff  Is  given  ten 
days  to  suggest  amendments,  the  case  to  be 
signed  and  settled  upon  five  days'  notice.  O. 
F.  Irwin,  Judge.  O.  K.  Whlttlnghill  &  Hub- 
bell,  Attya.  for  Pltff.  McKeever  ft  James, 
Attys.  for  Deft" 

It  must  he  conceded  that  the  settling  and 
signing  of  a  case-made,  by  the  Judge  trying 


the  cause.  Is  the  exerdae  of  a  jutUdal  power, 
and  a  judicial  function,  and  one  which  the 
law  has  conferred  upon  the  judge  trying  the 
cause,  and  upon  no  one  elsa  Another  Judge, 
while  acting  as  Judge  of  the  district,  may  ex- 
tend the  time  within  which  It  Is  to  be  done, 
but  the  judge  who  tried  the  case  must  pass 
npou  a  motion  for  a  new  trial,  and  must 
settle  and  sign  the  case  when  prepared  for 
the  Snpreme  Court  It  appears  from  the  re- 
cord In  this  case  that  the  Judge  of  the 
Second  Jndlclal  district  was  specially  direct- 
ed and  empowered  to  exercise' the  powers  and 
functions  of  the  Judge  of  the  Fifth  Judicial 
district  In  the  county  of  Oarfield.  For  the 
time  being,  and  as  to  the  special  business  by 
him  transacted,  be  was  the  judge  of  tlw 
Fifth  judicial  district  As  to  that  bnslness 
his  Judicial  power  and  authority  to  hear  and 
determine  the  cause  was  limited  to  that 
district,  and  must  be  exercised  within  the 
district  In  making  and  settling  a  case-made, 
for  the  Supreme  Court  by  the  Judge  who 
tried  the  case.  Is  it  necessary  that  he  shonld 
act  In  that  behalf  within  the  district  In 
which  the  case  was  tried?  It  must  be  con- 
ceded that  the  power  to  act  in  settling  and 
signing  a  case-made  is  not  bound  by  the  same 
rules  with  reference  to  jurisdiction  as  are 
questions  which  arise  upon  a  trial  of  a  cause, 
for  there  the  Jurisdiction  Is  limited  to  the 
county,  while  In  settling  a  case-made  tlie 
Jurisdiction  of  the  judge  Is  at  chamt>ers,  and 
may  be  exercised  any  where  in  the  district 
This  Is  the  rule  in  the  states  where  the 
Judicial  jurisdiction  can  only  be  exercised  to 
the  district  where  they  arise,  and  where  a 
Judge  elected  for  a  district  may  only  act,  but 
in  this  territory  the  Judges  are  territorial 
judges  appointed  to  seats  upon  the  supreme 
bench  of  the  territory.  Districts  are  assign- 
ed to  each,  it  Is  true,  by  the  Supreme  Court, 
but  the  district  may  be  changed  at  the  will 
of  the  Supreme  Court,  and  the  Judge  of  any 
district  may,  at  any  time,  be  assigned  to  pre- 
side over  some  other  district  This  presents 
quite  a  different 'status  from  that  fonnd  to 
the  states,  especially  the  state  of  Kansas,  the 
authority  of  which  Is  relied  on  In  presenting 
this  motion.  To  hold  here  that  a  Judge  most 
travel  over  the  territory  In  the  exercise  of 
tals  Jurisdiction  at  chambers  In  each  matter 
that  might  rightfally  come  before  talm  as 
judge  In  such  county  would  be  to  fix  a  rule 
that  not  only  would  work  hardship,  but,  be- 
cause of  the  loss  of  time,  would  be  of  great 
detriment  to  the  public  business.  We  hold 
that  under  the  peculiar  provisions  of  the  law 
In  Oklabwiui,  a  Judge  may  settle  and  sign  a 
case-made  at  any  place  In  the  twltory  of 
Oklahoma  where  the  judge,  at  tbe  time,  may 
be  In  the  discharge  of  official  duty  under  the 
lawd  of  the  territory.  This  taoldli^  Is  not  In 
omfilct  with  the  case  of  Slgman  t.  Foole,  S 
Okl.  677,  49  Pac.  044,  for  In  that  case  the 
judge  acted  outside  of  the  territory.  In 
this  case,  Mr.  Justice  Irwin,  presldtng  Judge 
of  the  Second  Judicial  district;  was  lawf  ally 
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asdsned  to  try  tb«  ous  In  qnestlon,  to  the 
Fifth  Judicial  district,  and  flnally  settled  the 
case-Blade  at  Bl  Reno  In  the  Second  Judicial 
district  This,  we  think,  be  had  a  r^ht  to  do; 
and  the  motion,  for  the  reasons  here  stated. 
wUl  be  denied. 

FnHn  the  record  It  also  appears  that  no  ex- 
ception was  saved  to  the  radw  of  the  court 
overruling  the  motion  for  a  new  trial,  and 
as  all  the  errors  alleged  and  set  out  In  the 
petition  In  error,  are  orrors  occnrring  on  the 
trial  of  the  cause.  It  follows  there  Is  nothing 
before  tbe  coiut  with  whltA  the  plaintiff  In 
error  was  not  satisfied  In  the  court  below. 
At  all  evmts  there  Is  notMng  before  this 
oonrt  calling  for  aflBrmatlon  or  rererBal. 
GIt7  of  Atchison  r.  Byrnes,  22  Kan.  65; 
Vaughn  Lumber  Oo.  t.  Ho.  Mining  &  tiumber 
Co.,  8  OkL  174.  41  Pa&  81:  Longfellow  t. 
Smith  (Kan.  App.)  61  Paa  S75.  The  opinion 
in  tbis  case  (14  OU.  176»  77  Fac.  100)  Is  modi- 
fled  to  conform  to  tbe  views  herein  eziwessed. 

The  motion  In  this  court,  to  dismiss  tbe 
appeal  upon  the  ground  that  no  exception 
was  taken  to  the  inder  of  tbe  trial  court 
ommllng  the  motion  for  a  new  trial,  must, 
thK^n,  be  granted,  and  tbe  appeal  dls- 
mlssed  at  the  cost  of  the  plaintiff  In  error. 
All  the  JuBtlcM  concurring,  ezc^  IBWIN. 
Ju  who  preyed  in  the  court  below,  not 
sitting. 


(IS  OU.  8M) 

BERRY  et  Bl.  T.  GEISEB  MFG.  CO. 
(Sapreme  GoaH  of  Okl&boTDa.  Sept.  5,  1905.) 

1.  PX-BADINO — PeT^TTON — STBTTCTKa  OUT. 

It  is  (>rror  for  tbe  coart  to  snataio  a  mo- 
tion to  strike  oat  certain  portions  of  a  petition, 
unless  sach  parts  are  statements  of  matter  for- 
eign to  the  cause  and  raise  no  issue  proper  to 
be  raised  tn  the  case,  and  nnlesa  such  motion  is 
made  by  the  party  prejudiced  thereby. 

2,  Sun— OiiTEBAi.  Dekurbeb. 

Where  the  language  of  the  petition  Is  snffi- 
ciently  explicit  to  raise  an  issue  of  fact  upon 
which  the  pleader  would  be  entitled  to  recover 
in  the  case,  it  is  error  to  sustain  a  general  de- 
murrer to  the  petition. 
(Syllabos  by  tbe  Coart.) 

Error  from  District  Conrt,  Kay  County; 
before  Justice  Bnyard  T.  Halner. 

Action  by  W.  B.  Berry  and  J.  H.  McDon- 
ald against  the  Crelser  Manufacturing  Com- 
pany. Judgment  for  defendant,  and  plaln- 
tUfs  bring  error.   Reversed  and  remanded. 

This  was  an  action  for  damages  forthecon- 
verslon  of  certain  personal  property  by  the 
defendant  In  error  b^on^ng  to  the  plaintiffs 
In  error,  which  said  property  Is  fully  set 
forth  and  described  in  the  petition,  which  Is 
as  follows:  "In  tbe  District  Ciourt  of  Kay 
(bounty,  Oklahoma  TerrltcH^.  W.  B.  Berry, 
and  J.  H.  McDonald.  Plaintiffs,  t.  The  Gelser 
Manufacturing  Company,  a  Corporation,  De- 
fendant. Amended  Petition.  Come  now  the 
plaintiffs  above  named,  and  by  leave  of  court 
flrst  bad  and  obtained  file  this  their  amended 
petition,  and  for  cause  of  action  against  said 


def «>dant  allege  and  say:  That  on  and  prior 
to  the  26tb  day  of  August,  1890^  the  plain- 
tiffs were  the  owners,  and  In  tbe  quiet  and 
peaceable  posaeesion.  and  entltied  to  the 
quiet  and  peaceable  possession,  of  the  follow- 
ing described  pononal  prap&hy,  of  tbe  Talne 
of  $3,000,  and  of  tbe  usable  value  of  $50  per 
day.  to  wit:  One  Peerless  engine,  class  F, 
Na  5,822;  one  Peerless  sepdrator,  class  A, 
No.  10,359;  one  wlod  stacker.  No.  778;  one 
Peerless  feeder.  No.  236;  one  boss  weigher. 
No.  8,371;  Gandy  drive  belt,  tank,  pump, 
and  hose;  one  automatic  weigher;  and  one 
self-feeder.  That  heretofore,  to  wit,  on  the 
3d  day  of  July,  1808,  J.  H,  McDonald,  one 
of  tbe  parties  plaintiff  berein,  together  with 
Charles  Smith  and  Frank  Smith,  purchased 
of  the  said  defendant  a  certain  threshing 
machine  outflt,  consisting  of  separator  and 
traction  engine,  together  with  tlie  necessary 
equipments  belonging  thei-eto,  and  forming  a 
complete  threshing  machine  outfit,  for  tbe 
consideration  of  $2,250,  being  the  same  prop- 
erty as  above  described,  with  tbe  exception 
of  the  weigher  and  self-feeder,  and  at  said 
time  made,  executed,  and  delivered  to  said 
defendant  their  promissory  notes  In  writing 
for  such  amount,  secured  by  chattel  mort- 
gages upon  said  threshing  machine  outfit 
That  on  or  about  tbe  15th  day  of  July,  1899, 
the  said  Charles  Smith  and  Frank  Smith, 
for  a  valuable  consideration,  sold  and  deliver- 
ed to  W.  B.  Berry,  plaintiff  above  named,  all 
their  right,  title,  and  Interest  In  and  to  said 
propertj-  and  threshing  outfit,  excepting  said 
weigher  and  self-feeder  last  above  named, 
which  was  at  that  time  not  a  part  of  nor  at- 
tochcd  to  said  threshing  outfit  That  thereaf- 
ter, and  prior  to  the  2(ith  day  of  September, 
189D,  tbe  plaintiffs  purchased  and  attached  ^ 
satd  weigher  and  self-feeder  to  said  tbresh- ' 
Ing  outfit,  which  said  weigher  and  feeder 
was,  ai^  Is,  of  tbe  value  of  $276.  Plaintiffs 
further  say  that  there  has  been  paid  on  the 
said  purchase  price  of  said  proi;>erty,  the  sum 
of  $1,451.50.  leaving  a  balimce  of  $748.60  com- 
ing due  and  payable  to  the  defendant  from 
the  plaintiffs  above  named,  and  that  such 
payment  was  made  on  and  before  the  said 
^tb  day  of  August,  1809.  That  on  or  about 
the  26th  day  of  August.  1899.  while  plain- 
tiffs as  aforesaid  were  In  the  full  and  com- 
plete (»ntrol.  possession  and  ownership,  and 
while  they  were  mtltled  to  the  possession  of 
said  property  and  while  It  was  of  the  said 
value  of  $3,000,  and  of  the  usable  value  of 
$50  per  day,  the  said  defendant  unlawfully 
and  wrongfully  took  possession  of  all  of  the 
said  property  under  a  writ  Issued  In  a  sidt 
In  replevin  agaiiut  J.  H.  McDcHiaid,  Charles 
Smith,  and  Frank  Smlttu  Prior  to  taking 
possession  of  said  property  as  aforesaid,  and 
prior  to  obtaining  said  writ  of  replevin,  the 
defendant  well  knowing  that  these  plaintiffs 
were  the  owners  of  all  of  said  property,  and 
that  tbe  said  Smiths  had  sold  and  delivered 
their  Interest  therein  to  the  plaintiff  W.  SI 
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Berry,  and  that  the  said  plaintiffs  were  able, 
ready  and  willing  to  pay  said  defendant  the 
remainder  of  the  purchase  price,  amounting 
to  about  5T50.  That  od  or  about  the  29th 
day  of  August,  1809,  the  defendant  contract- 
ed with  the  plalntilfs  to  release  the  said 
Smith  and  McDonald  from  the  payment  of 
said  sum,  and  accept,  and  did  accept,  the 
plaintiff  W.  E.  Berry  as  the  payer  of  said 
sum,  in  consideration  of  bis  executing  and 
delivering  to  said  company,  bis  notes  therefor 
for  the  amount  then  due,  secured  by  mort- 
gage on  one  hundred  and  sixty  acres  of 
land  in  the  state  of  Kansas,  which  said  con- 
tract the  said  W.  B.  Berry  fully  carried  out 
upon  his  part,  and  made,  executed  and  ten- 
dered to  said  defendant  the  said  notes  and 
mortgage,  which,  however,  the  defendant  re- 
fused, without  excuse  or  reasonable  cause, 
and  refused  to  carry  out  bis  part  of  said 
contract.  That  afterwards,  and  on  or  about 
the  1st  day  of  September,  1899,  and  while 
said  defendant  was  In  possession  of  said 
property  under  said  writ  of  replevin,  and  at 
8  time  when  the  plaintiff  had  no  control  over 
said  property  by  reason  of  the  wrongful  acts 
of  the  defendant,  and  at  a  time  when  defend- 
ant had  become  responsible  to  plaintiff  for 
the  value  thereof,  the  said  separator,  with 
the  attachments  and  Improvements  made  by 
these  plaintiffs,  ,of  the  aggregate  value  of 
fl,025,  was  by  said  defendant  carelessly  and 
negligently  permitted  to  bum,  and  was  then 
and  there  destroyed;  and  plaintiffs  were 
thereby  damaged  In  the  sum  of  $1,500. 
Plaintiffs  further  say  that  tbe  defendant  still 
retains  possession  of  said  engine  and  attach- 
ments of  the  value  of  $1,S00,  and  still  retains 
plaintiff's  property  of  the  aggregate  value  of 
$3,000,  and  of  the  usable  value  of  $50  per 
day.  That  in  the  case  of  the  Gelser  Manu- 
facturing Company,  the  defendant  above 
named,  against  J.  H.  McDonald  and  Charles 
Smith  and  FnuilE  Smith,  aliove  mentioned, 
in  the  probate  court  of  Kay  county,  Okla- 
homa territory,  wherein  the  said  writ  of  re- 
plevin above  referred  to  was  wrongfully  ob- 
tained, the  defendants  appeared  and  filed 
their  demurrer  to  the  petition  upon  the 
grounds  and  for  the  reasons  therein  set  forth, 
a  copy  of  which  is  hereto  attached,  marked 
Exhibit  A.  That  afterwards,  and  on.  the 
2ffth  day  of  Septeratwr,  1809,  said  cause  came 
on  to  be  heard  by  said  probate  court  on 
said  demurrer:  and  the  court  being  faliy 
advised,  sustained  said  demurrer,  and  then 
and  there  rendered  a  Judgment  dismissing 
said  cause,  a  copy  of  which  said  Judgment  ia 
herewith  filed,  marked  Exhibit  B.  That  no 
appeal  nw  other  proceedings  were  had  rela- 
tive to  said  property  in  said  caase,  and  the 
said  Judgment  became  and  was  and  remains 
final,  and  In  tnli  force  and  effect;  and  the 
said  defendant  became,  and  Is,  liable  for  the 
retnrn  of  said  property,  or  in  lien  thereof 
tiie  value  of  the  same,  together  with  dam- 
ages for  its  unlawful  detention  at  Uie  sum  of 
$50  per  daj.  That  notwithstanding  the  fact 


that  tbe  said  defendant  had  so  taken  poBse»- 
slon  of  all  of  said  property,  and  the  same  bad 
been  so  delivered  to  said  defendant  under 
and  by  ^'lrtue  of  said  writ  of  replevin:  and 
notwithstanding  the  fact  that  the  court  had 
sustained  the  demurrer  to  their  said  pre* 
tended  cause  of  action,  and  that  no  appeal 
or  other  steps  were  taken  by  said  defendant 
In  said  cause,  that  the  said  defendant  has 
wholly  failed  to  return  said  property  or  any 
part  thereof  to  these  plaintiffs,  and  baa 
wholly  failed  and  neglected  to  account  to  or 
pay  to  plaintiffs  the  value  of  said  property, 
or  any  part  thereof,  and  have  kept  tbe  same, 
and  still  keep  tbe  same,  and  the  possession 
of  the  same  from  the  plaintiffs,  whereby 
plaintiffs  have  been  damaged  In  the  sum  of 
$2,475,  the  value  of  said  property;  and  the 
further  sum  of  $3,000  in  damages  which  is 
due  and  unpaid.  Wherefore,  plaintiffs  de- 
mand Judgment  against  said  defendant  in  the 
sum  of  $6,475  and  costs  of  this  action,  and 
all  other  prop»  and  equllnble  relief.  W.  B. 
Herod  and  Fulton  A  Bnsh,  Attorneys  fbr 
PlQintiffs."  To  this  petition  defendant  In  er- 
ror filed  Its  motion  to  strike  ont  cortaln  parts 
thereof.  This  motion  was  sostalned  by  fbe 
court,  to  which  plaintiffs  excepted.  There- 
after defmdant  filed  Its  demurrer  to  tbe  pe- 
titlon^  for  the  reason  that  certain  canses  of 
action  were  Improperly  Joined  tba«in,  and 
for  ttie  fnrOier  reason  that  the  said  petition 
did  not  state  a  canse  of  acUon,  which  demur- 
rer was  sustained  by  Ibe  court,  to  wbldi  ex- 
ceptions were  saved.  Thereupon  Ibe  said 
plaintiff  tiected  to  stand  upon  the  said  petl* 
tlon  and  the  ruling  of  the  court,  and  refused 
to  plead  further,  and  the  court  rendered  Judg- 
ment dismissing  tbe  action  at  tibe  costs  of  tbe 
plaintiff,  to  all  of  which  rulings  excepti<HiB 
were  takesi,  and  tbe  case  is  brought  here  tor 
review. 

W.  B.  Herod,  for  plaintiff  In  error.  J.  F. 
King,  for  defendant  In  error. 

IRWIN,  J.  (after  stating  the  facta).  The 
first  assignment  of  error  is  the  snataining  of 
the  motion  to  strike  out  certain  parts  of  the 
peUtlon.  Wilson's  Rev.  &  Ann.  St  '1903.  i 
4323,  provides:  "If  redundant  or  Irrelevant 
matter  be  Inserted  In  any  pleading,  It  may  be 
stricken  out  on  the  motion  of  tbe  party  prej- 
udiced thereby."  The  rulhig  of  the  court 
striking  out  certain  parts  of  the  petition, 
must  depmd  for  Its  correctness  upon  two 
propositions:  First  Was  Ibe  matter  stricken 
out  redundant  irrelerant?  Judge  Black, 
In  bis  Law  Dictionary  (page  1009)  defines  re- 
dundancy to  tw  '*the  Insertifm  In  a  pleading  of 
matters  foreign,  extraneous,  and  IrreleTsnt 
to  tliat  whldi  it  Is  Intended  to  answer ;  the 
fault  of  Introdudng  superfluous  matters  in- 
to a  1^1  Instrument"  The  tam  *'iirtie- 
yanV  Is  the  same  learned  author,  at  page 
644,  defined  to  be  "not  relevant  not  relating 
or  applicable  to  tbe  matter  in  issue,  not  sup- 
porUbig  tbe  Iraue.'*  Bouvi^'s  Law  Die- 
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tloaary,  vol.  2,  p.  488,  defines  the  term  **re- 
dmtdancy"  as  "matter  Introduced  In  an  an- 
swer, or  pleading,  wtalch  Is  foreign  to  the  bill 
ot  articles."  Now  In  the  case  at  bar.  the 
question  is,  were  the  matters  striken  out 
foreign  to  tbe  case?  Were  they  Immaterial 
or  extraneous  to  liie  issue  inTOlved?  If  so, 
tbe  decision  of  the  Irlal  court  was  right;  if 
not,  It  was  wrong.  It  must  be  borne  In  mind 
that  the  record  discloses  that  this  was  an  ac- 
tion for  conversion,  following  an  action  ot 
replevin  in  the  probate  court.  The  action  In 
r^levln  had  proceeded  to  a  final  decision,  bo 
far  as  the  issues  joined  In  the  probate  court 
were  concerned.  The  demurrer  to  the  peti- 
tion filed  in  that  court  having  be«i  sustain- 
ed, and  this  dedslon  of  the  probate  court  not 
having  been  appealed  from,  and  no  farther 
pleadings  having  been  had  In  the  probate 
court,  the  replevin  action  was  dismissed.  We 
take  it  that  the  dedslon  of  the  probate  court 
in  sustelning  the  demurrer,  and  dismissing 
tbe  action,  amounted.  In  law,  to  an  order  for 
the  return  of  tbe  property  covered  by  the 
replevin  writ,  by  the  plaintiff  In  tbe  original 
action  to  the  defmdant,  and  that,  by  tbe 
terms  of  the  replevin  bond  in  that  case,  It 
was  the  duty  of  the  plaintiff  to  return  said 
property  to  the  defendant  under  the  decision 
of  the  probate  court,  and  from  tbe  tlixK  of 
the  rendering  of  this  decision,  or  at  the  ex- 
piration of  the  time  for  an  appeal  therefrom, 
that  the  holding  of  the  possession  of  said 
property  by  the  plaintiff  In  replevin,  under 
and  by  virtue  of  the  replevin  writ,  was 
vrrongfnl,  and  no  demand  was  necessary  on 
the  part  of  tbe  defendant  In  replevin  for  the 
return  of  the  propCTty  described  in  the  writ. 
Now  tbe  portion  of  the  petition  which  was 
striken  out  by  order  of  the  court  on  the  mo- 
tion of  the  defendant  In  error  wns:  First, 
that  portion  of  the  petition  which  alleged 
usable  value  of  tbe  property  which  It  Is 
claimed  was  converted  by  the  defendant  In 
error.  If  the  allegation  of  the  petition  that 
the  taking  of  the  property  was  wrongful  was 
sustained  by  tbe  proof,  then  tbe  defendant 
In  error  would  be  liable  to  tbe  plaintiff  In 
error  for  any  and  all  damages  occasioned 
by  Bucb  taking  and  such  conversion,  and,  up 
to  the  time  that  this  property  was  destroyed 
by  fire.  It  must  have  had  a  usable  value,  and 
this  allegation  of  usable  value  was  a  nec- 
essary and  proper  allegation  in  the  petition 
where  the  plaintiff  seeks  to  recover  damages 
sustained  by  a  wrongful  and  unlawful  con- 
version. Independent  of  the  question  as  to 
whether,  under  a  wrongful  taking  and  un- 
lawful conversion,  tbe  defendant  in  error 
would  be  liable  for  tbe  usable  value  sub- 
sequent to  the  time  the  same  was  destroyed 
by  fire.  It  seems  to  us  that  he  would  certain- 
ly be  liable  for  tbe  usable  value  up  to  the 
time  of  such  destruction.  Then,  from  an- 
other point  of  view,  we  think  this  allega- 
tion was  proper  as  tbe  usable  value  might  be 
a  criterion  by  which  the  market  value  of  tbe 
property  could  be  determined.  Tbe  fifth  re- 


quest contained  In  the  motion  to  strike  out,  x 
wfaidi  was  that  Exhibits  A  and  B  be  stricken 
out,  was  also  sustained,  notwithstanding  the 
fact  that  no  exhibits  were  in  fact  atteched. 
This,  to  say  the  least,  was  unnecessary.  The 
second  end  fourth  request  in  tbe  motion  to 
strike  oat  seeks  to  strike  out  that  portion  of 
tbe  petition  whl(A  alleges  that  the  plaintiff 
In  error  Berry  was  able,  ready,  and  willing 
to  pay  the  balance  due  on  the  property;  that 
the  defendant  had  expressly  agreed  to  accept 
him,  Berry,  as  paymaster,  and  agreed  upon 
the  terms  and  conditions  of  payment,  and 
the  said  Berry  had  performed,  as  for  as  It 
was  his  du^  to  perform,  such  agreement,  and 
bad  tendered  to  tbe  defmdant  all  tbe  require- 
ments of  the  agrenuent,  and  that,  notwitb* 
standing  this  subsequent  agreement,  and  per- 
formance on  the  part  of  Berry,  the  defendant 
had  unlawfully  taken,  and  wrongfully  con- 
verted, the  personal  property  described  in  the 
petition.  This,  it  seems  to  us,  was  a  plain, 
simple  stat«nent  of  fact,  and  a  statement  of 
fact  which.  If  true,  would  entitle  the  plain- 
tiff to  recover,  and  we  do  not  think  that  a 
party  to  an  action  can  be  prejudiced  by  a 
statement  of  fact  upon  which  the  action  of 
the  other  party  rests,  and  for  this  reason  we 
think  It  was  error  on  the  part  of  the  district 
court  to  strike  out  these  portions  of  the  peti- 
tion. 

Tbe  other  assignment  of  error  is  that  the 
court  erred  In  sustaining  the  demurrer  of  the 
defendant  to  the  petition,  and  dismissing  the 
cause  at  the  costs  of  the  plaintiffs.  The  two 
grounds  upon  which  the  demurrer  was  sus- 
tained were,  first,  because  several  causes  of 
action  are  Improperly  joined,  and  second,  be- 
cause tbe  petition  does  not  state  a  cause  of 
action.  These  can  be  considered  as  one.  An 
examination  of  tbe  amended  petition  will  dis- 
close that  the  material  allegations  of  tbe  peti- 
tion are  that  plaintiffs  were  the  owners,  and 
in  tbe  possession  of  certain  property,  describ- 
ing It;  that  tbe  said  property  was  of  tbe 
value  of  $3,000,  and  that  It  was  purchased  of 
tbe  defendant;  and  that  to  the  outfit  as 
described,  so  purchased  of  tbe  defendant,  was 
added  a  weigher  and  self-feeder  which  was  of 
tbe  value  of  $275;  that  upon  the  said  pur- 
chase price  had  been  paid  to  the  defendant, 
$1,451.51;  that  on  the  26th  day  of  August, 
1899,  while  the  plaintiffs  were  tbe  owners, 
and  In  the  peaceable  and  quiet  possession  of 
said  property,  the  said  defendant  unlowfuUy 
and  wrongfully  took  possession  of  the  same, 
from  the  plaintiffs;  that  the  defendant,  know- 
ing oil  the  facts,  the  ability  and  readiness 
of  the  plaintiffs  to  pay  any  balance  due  on 
account  of  the  purchase  price  of  the  said 
threshing  outfit,  accepted  plaintiff  Berry,  and 
released  the  original  purchasers.  Smith  and 
if cDonald,  and  did,  as  a  matter  of  fact,  make 
and  enter  Into  a  different  contract  with, the 
plaintiff  Berry  for  said  property;  that  there- 
after, and  while  the  said  defendant  was  In 
the  wrongful  possession  of  tbe  said  property 
which  was  out  ot  and  away  fronytbe  control 
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of  the  plafntlfl,  all  of  tbe  said  property,  l)y 
reason  of  the  carelessness  and  negligence  of 
the  defendant,  was  burned  and  destroyed, 
with  tbe  exception  of  tbe  engine,  which  the 
defendant  still  keeps,  and  has  and  still  re- 
tains the  possession  of  the  same,  and  that 
all  of  said  property  was  of  the  value  of 
$3,000.  It  seems  to  na  that  there  can  be  no 
Question  but  that  these  allegations  in  tbe 
petition  raised  an  issue  which  the  parties 
were  entitled  to  have  submitted  to  a  Jury. 
There  was  the  issue  raised  by  this  allegation 
as  to  whether  tbe  property  was  wrongfully 
taken  from  the  possession  of  tbe  plaintiffs. 
There  was  also  the  question  at  issue  as  rais- 
ed by  this  petition,  as  to  whether  tbe  defend- 
ant, prior  to  the  taking  of  poraesslon  of  this 
property,  had  not  entered  into  another  and 
different  agreement  with  Berry,  and  as  to 
whether  or  not  Berry  had  performed  on  his 
part  the  subsequent  or  new  agreement,  and 
whether  the  defendant  was  not  In  default  in 
not  performing  its  part  of  the  agreement,  and 
as  to  whether,  under  tbe  circumstances,  the 
taking  of  possession  of  this  proper^  by 
Uie  defendant  was  wrongful. 

But  It  Is  cont^ded  by  counsel  for  defend- 
ant in  error  that  thla  entire  question  has 
been  settled  In  the  case  of  Gelser  Mfg.  Co.  t. 
Berry  et  al.  t.Okl.)  70  Pac.  202,  and  It  is  con- 
tended that  this  identical  case  was  l>efore 
this  court  and  it  was  there  decided  by  this 
court  that  these  facts  did  not  entitle  the 
plaintiff  to  a  judgment,  and  that  this  deci- 
sion became  the  settled  law  of  the  case.  We 
have  carefully  examined  the  decision  In  70 
Pac,  and  we  do  not  think  that  the  conten- 
tion of  tbe  counsel  for  defendant  is  correct. 
All  that  was  there  decided  was  that  it  was 
error  for  the  district  court  to  hold  that  tbe 
action  of  the  probate  court  in  sustaining  the 
demurrer  to  the  petition  hi  the  original  ac- 
tkm  was  res  adjudicata  as  to  the  right  of 
possession.  In  that  case  the  jury  were  In- 
etmcted  that  the  action  of  tbe  probate  court 
In  sustaining  the  demurrer  to  the  petition  In 
replevin  was  conclusive  of  the  right  of  pos- 
session,  and  the  only  question  remaining  was 
the  amount  of  damages.  This  court  held, 
and  we  think  properly,  that,  as  the  issue 
raised  by  the  demurrer  to  the  petition  in  re- 
plevin in  tbe  probate  court  could  have  been 
decided  without  deciding  the  merits  of  the 
question  of  the  right  of  poasession,  this  deci- 
sion of  the  probate  court  on  the  demurrer 
was  not  necessarily  conclusive  of  the 
rlf^t  of  possession*  and  for  this  reason,  and 
this  reason  alooe,  the  judgmoit  of  the  dis- 
trict court  was  reversed.  But  this  decision 
of  the  Supreme  Court  in  no  way  aEtects  the 
right  of  these  parties  to  have  tbe  question  of 
the  rigbt  of  possession  tried  in  the  district 
court,  and  the  allegations  of  the  petition 
raise  the  identical  issue  of  tbe  right  of  pos- 
session, and  should  have  been  submitted  to  a 
Jury  under  pn^er  iustructlons  of  the  court 

It  Is  also  contended  that  the  allegations  of 


the  petition  as  to  the  property  having  been 
destroyed  by  fire  through  the  carelessness 
and  negligence  of  the  defendant  in  error  is 
not  stated  with  sufficient  defluiteness;  that 
tbe  mauner  in  which  the  defendant  in  error 
was  careless  is  not  stated.  Some  authorities 
are  cited  to  sustain  this  position.  But  we 
believe  a  different  rule  obtains  where  parties 
are  shown  to  be,  at  tbe  time  of  the  Qre, 
wrongfully  in  possession,  to  that  which  ot>- 
talns  In  the  class  of  coses  cited  In  the  author- 
ities. But  even  if  this  contention  is  tenable, 
it  would  only  prove  that  tbe  petition 
might  be  subject  to  a  motion  to  make 
more  definite  and  certain.  In  the  absence 
of  such  a  motion,  we  thiuk  that  this  pe- 
tition states  the  carelessness  with  suffi- 
cient certainty.  One  of  the  allegations  of 
the  petition  is  that  the  machinery  and  thresh- 
ing outfit,  as  it  is  called,  which  was  taken, 
was  of  much  greater  value  than  the  bal- 
ance due  the  defendant  from  the  Smiths,  and 
tbe  allegation  is  made  that  Berry,  the  plain- 
tiff in  error,  having  become  the  owner  and 
^titled  to  whatever  possession  and  rights 
the  Smiths  held,  it  was  due  to  Berry  that 
an  accounting  be  had,  and  any  balance 
which  might  remain  after  tbe  payment  of  the 
Indebtedness  to  the  defendant  in  error  should 
be  paid  to  him.  But,  in  the  most  liberal  con- 
struction that  might  be  made  with  reference 
to  the  conduct  of  the  defendant  as  plaintiff 
in  the  original  suit  mentioned.  It  would  seem 
that  Justice  and  fair  dealing  would  dictate 
that  they  should  have  proceeded  to  have 
taken  the  property  by  virtue  of  their  chattel 
mortgage,  and  to  have  disposed  of  the  property 
as  In  the  mortgage  provided,  and  apply  tbe 
proceeds  to  the  satisfaction  of  their  debt  so 
that  tbe  parties  might  determine  whether  any 
balance  remains.  This  would  seem  to  be  In 
keeping  with  equity  and  good  conscience. 
But  this  petition  contained  tbe  statement, 
fairly  and  squarely,  of  the  conversion  of  all 
this  property  by  the  defendant,  and  this  was 
a  traversable  fact,  and  a  fact  which,  under 
proper  instructions,  should  have  been  sub- 
mitted to  a  Jury,  and  we  think  the  action  of 
tbe  court  In  striking  out  portions  of  the  peti- 
tion, and  In  sustaining  a  general  demurrer 
to  tbe  petition  and  dismissing  the  case  at 
the  costs  of  tbe  plaintiff,  was  such  error  tar 
which  the  case  will  be  reversed. 

We  do  not  desire  at  this  time  to  be  under- 
stood as  expressing  any  opinion  as  to  whether 
the  taking  and  conversion  of  the  property  by 
the  defendant  was  rightful  or  wrongful,  as, 
under  this  decision,  tbls  case  must  agahi  be 
submitted  to  tbe  Jury,  and  we  only  say  that 
the  petition,  and  tbe  allegations  therein  con- 
tained, raised  an  Issue  which  should  be 
tried  by  a  Jury  under  proper  instructions  of 
the  court 

For  this  reason,  the  Judgmmt  of  the  dis- 
trict court  Is  reversed,  at  tbe  costs  of  tbe  de- 
fendant la  error,  and  tbe  cause  remanded  to 
tbe  district  court  for  further  action  In 
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accordance  with  tbis  oplnfon.  All  tbe  Jus- 
tices coDcnrrln^,  except  HAINER,  X,  who 
harb^  tried  the  case  bdow,  took  no  part  in 
this  OedBion. 


10  Okl.  «7> 

THREADGII^L  t.  COLCORD. 
(Sapreme  Court  of  Oklahoma.   Feb.  14,  1906.) 

1.  Recbtvebs— Sale— How  Conducted. 

Upder  the  laws  of  this  territoiy,  where 
a  receiver  is  appointed  by  tbe  court,  and  at  the 
time  fixed  for  the  sale  the  said  receiver  is  neces- 
sarily absent  from  the  place  of  sale,  on  appli- 
cation of  the  receiver,  or  any  party  in  interest, 
tbe  conrt  may  appoint  ao  aj^nt  for  tbe  purpose 
of  conducting  tbe  sale ;  and  that  sate  so  made, 
if  otherwise  regular,  will  be  confirmed,  and 
such  a^nt  will  not  be  required  to  taka  oath 
or  give  bond,  unless  bo  directed  by  the  order 
appointing  him. 

2.  Saue— Nones  or  Sau;. 

The  statute  in  relation  to  the  notice  to  be 
given  in  case  of  sales  under  execution  does  not 
govern  in  case  of  Receiver's  sales.  If  the  court 
In  the  decree  authorizing  the  sale  orders  that 
notice  be  given,  a  compliance  with  ^h  order 
is  all  that  u  required. 

[Ed.  Note. — ^For  cases  in  point,  see  toL  '42, 
Cent  Dig.  Beceivers,  f  23a] 

3.  Same— Objections— Estoppel. 

A  plaintiff  who  has  filed  a  petition  in  a 
conrt  of  competent  jurisdiction  against  cer- 
tain defendants  asking  to  have  a  receiver  ap- 
pointed, and  such  receiver  is  appointed  without 
objection,  and  the  sale  is  made  by  said  receiver 
or  by  some  agent  appointed  by  tbe  court  for 
bim,  and  at  such  sale  the  plaintiff  is  a  bidder, 
and  tbe  property  is  sold  to  htm  under  his  bid. 
such  plaintiff  is  presumed  to  take  notice  of 
all  proceedings  and  orders  taken  or  made  in  the 
case,  and  is  estopited  from  questioning  the 
appointment  of  the  receiver,  or  the  agent  to 
sell  said  real  estate.  In  a  collateral  proceeding. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Receivers,  S  246.] 

4.  Same— Gollatebal  Attack. 

When  a  purchaser  at  a  master's  sale  under 
a  decree  is  himself  a  party  to  the  suit  in  which 
the  decree  was  entered,  he  cannot,  in  a  collat- 
eral proceeding,  raise  a  question  as  to  the 
irregularity  of  the  decree,  but  it  the  decree  is 
irregular  so  that  the  purchaser  will  not  get  a 
good  title  to  the  premises  purchased  by  him, 
his  remedy  is  to  apply  to  the  court  directly  to 
set  aside  the  decree  on  that  ground. 

5.  Same— Reversal  or  Dechee— Effect  on 
Sale. 

Though  the  case  in  which  the  receiver  was 
appointed  might  be  subsequently  reversed  on 
appeal,  snch  reversal  would  not  affect  the  sale 
if  the  court  had  jurisdiction  to  render  the 
decree,  and  the  fact  that  the  plaintiff  in  the 
snit  in  which  the  receiver  was  appointed  was 
himself  the  pnrchaser  at  tbe  receiver's  sale, 
woald  not  alter  the  case.  Tbe  general  rule 
Is  that  a  purchase  at  a  decretal  sale  made 
by  a  court  of  competent  joHsdiction  is  valid, 
unless  the  decree  be  void,  although  It  maj  be 
reversed. 

6.  Same— CoNFiBMATiON. 

In  a  receiver's  sale,  where  a  report  of 
sale  is  made-and  filed  In  the  court  from  which 
the  decree  issued,  and  a  motion  is  made  to  set 
aside  the  sale,  and  the  court  after  hearing  argu- 
ment of  counsel  and  considering  the  motion  to  set 
aside  the  sale  overruled  the  motion,  and  there- 
upon entered  an  order  tlmt  the  bidder  pay 
into  the  hands  of  the  clerk  of  the  court  the 
amount  of  bis  bid,  and  that  the  leceiver  make, 
execute,  and  deliver  to  the  bidder  a  deed  con- 
veying tlie  real  estate  purchased,  tliis  amounts 


in  law  to  a  confirmation  of  said  sale,  although 
the  court  does  not  say  in  express  language, 
"I  hereby  confirm  tbe  sale."  The  order  made 
by  the  court  amounts  legally  to  the  same  tbiag, 
and  recognizes  the  validity  of  the  sale. 
(Syllabus  by  the  Court) 

Error  from  District  Conrt,  Oklahoma 
County;  before  Justice  Bayard  T.  Halner, 

Charles  F.  Colcord.  as  receiver  of  the  Ok- 
lahoma Woolen  UlIlB,  sold  certain  property 
at  receiver's  sale  at  which  John  TbreadglU 
became  pnrchaser.  On  refusal  to  comply 
with  the  bid,  tbe  receiver  commenced  an  ac* 
tlon  for  the  recovery  of  the  amount  of  the 
bid.  From  a  Judgment  for  plaintiff,  Col< 
cord  brings  error.  Affirmed. 

In  this  case,  the  plaintiff  In  error,  John 
Threadglll,  was  the  purchaser  at  a  re- 
ceiver's sale  of  certain  propert7  formerly 
belonging  to  the  Oklahoma  Woolen  Mills,  of 
which  Charles  F.  Colcord,  tbe  defendant  In 
error,  had  been  appointed  recelrer.  The  re- 
ceiver's sale  was  made  under  and  by  Tlrtue 
of  an  order  of  tbe  Judge  ot  tbe  district  conrt 
In  and  for  Oklaboma  connty,  the  said  order 
being  made  on  tbe  IStfa  day  of  Hay,  1904. 
The  receiver  caused  tbe'pn^r^  ordered  by 
tbe  conrt  to  be  sold  to  be  advertised  tor 
eale  In  the  Dally  Oklahoman  and  the  Tbnee- 
Joumal,  two  daily  newspapers  ot  gaieral 
circulation  published  in  Oklahoma  eoimty. 
The  plaintiff  In  error,  Threadglll,  was  a 
stockholder  In  the  Oklabcnna  Woolen  Mills, 
and  was  the  plaintiff  In  tbe  case  In  wblcb 
the  receiver  was  arawlnted.  On  the  day  of 
tbe  receiver's  sale,  Messrs.  Orant  ft  Me- 
Adams,  as  agents  and  attorneys  for  Thread- 
gill,  appeared  at  tbe  sale  and  bid  tm  tbe 
property  tbe  sum  of  fl2,000  and  this  being 
the  highest  and  best  bid  then  oCTaed,  the 
master,  or  auctioneer  a^jiobited  to  conduct 
snch  sale,  declared  said  priqwrty  sold  to  tbe 
plaintiff,  and  immediately  demanded  of  blm 
the  payment  of  the  amount  of  Us  bid.  Tbe 
plaintiff  aSked  for  further  time  to  examine 
the  records  as  to  the  tltW,  whldi  was  grant- 
ed. Subsequently.  ThreadglU,  tbe  plaintltC, 
refused  to  perform  tbe  condition  of  his  bid, 
and  to  take  the  propOTty,  claiming  that  the 
appointment  of  the  receiver  in  tbe  case,  and 
the  conduct  of  tbe  sale  was  irregular,  and 
not  In  accordance  with  the  statute.  On  tbe 
20th  day  of  July,  1904,  tbe  plaintiff  herein 
moved  tbe  court  In  the  case  in  whicb  the 
receiver  had  been  appointed,  to  set  aside 
tbe  receiver's  sale.  This  motion  tlie  conrt 
denied,  and  ordered  that  Threadglll  pay  Into 
the  bands  of  tbe  derk  of  tbe  court  tbe  snm 
of  $12,000.  the  amount  of  bis  bid  for  said 
property,  and  that  upon  such  payment,  the 
receiver  make,  execute,  and  deliver  to 
Threadfflll  a  deed  conveying  the  property 
purchased  by  blm  at  said  sale.  Upm  said 
order  being  made  by  tbe  court,  the  plaintiff, 
Threadglll,  refused  to  comply  with  such  or^ 
der,  whereupon  the  court  ordered  that  the 
receiver  of  the  Oklahoma  Woolen  Mills, 
ChariM  F.  Colcord,  commoioe  action 
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against  ThreadgUl  to  recover  the  amount  of 
the  bid.  On  tbe  12th  of  September,  1904,  In 
accoiUance  with  tbe  order  made  by  tbe  court 
In  the  case  In  which  the  receiver  was  ap- 
IK>lnted,  an  action  was  coinmeuced  In  tbe 
district  court  of  .Oklahoma  county  by  the 
recelTNT  the  Oklahoma  Woolen  Mills 
against  John  Threadglll  for  the  recovery  of 
the  amount  of  bis  bid,  and  a  petltira  set- 
ting np  the  facts  was  filed  herein,  to  which 
petition  the  defendant  filed  an  answer,  after 
which  plaintiff  moved  for  Judgment  on  the 
pleadings,  which  motion  was  granted  by 
the  court  and  judgment  rendered  In  favor  of 
the  receiver,  and  against  the  plaintiff  In  er- 
ror, Threadglll,  for  the  sum  of  $12,270.00, 
being  tae  amount  of  tbe  .bid  on  said  prop- 
erty, together  with  7  per  cent  Interest  there- 
on from  the  date  of  the  sale.  To  which 
finding  and  judgment  plaintiff  In  error, 
Threadglll,  excepted,  and  tnkes  his  appeal 
to  this  court,  and  brings  the  matter  h^ 
for  review. 

W.  F.  Wilson  and  Grant  A  McAdams,  for 
plaintiff  In  error.  Flynn  &  Ames  and  Hays, 
Thorp  &  Thorp,  for  defendant  in  error. 

* 

IRWIN,  J.  (after  stating  tbe  facts).  The 
first  flssignnient  of  error  Is  that  tbe  said 
Charles  F.  Coleord  was  not  eligible  as  re- 
ceiver of  tbe  Oklahoma  Woolen  Mills,  be- 
cause a  stockholder  and  dlrecbw  of  tbe  cor- 
poration, and  because  a  party  to  tbe  action 
In  which  tbe  said  receiver  was  appointed ; 
second,  that  tbe  property  was  not  advertised 
for  sale  In  accordance  with  tbe  provisions 
of  tbe  statute  of  Oklahoma,  relative  to  judi- 
cial sales ;  third,  that  tbe  sale  was  made  by 
a  master,  or  auctioneer,  instead  of  the  re- 
ceiver himself,  and  that  such  master  or 
auctioneer  gave  no  bond  and  took  no  oath 
before  entering  Into  the  discharge  of  his 
duties;  fourth,  that  the  sale  to  Threadglll 
had  never  been  confirmed  by  the  court,  as 
charged  In  tbe  order  of  sale. 

We  will  take  these  assignments  of  error 
up  in  their  inverse  order.  The  fourth  as- 
signment of  error,  to  wit:  That  tbe  sale  to 
Threadglll  had  never  been  confirmed,  and  that 
for  this  reason  no  case  could  be  brought  for 
the  purcnase  money.  In  answer  to  this  con- 
tention, we  refer  to  the  record  as  shown  by 
the  case  made  at  page  14,  and  by  this  rec- 
ord we  find  that  on  tbe  20th  day  of  July, 
1904,  tbe  cause  came  on  to  be  heard  in  the 
district  court  <Hi  the  motion  of  plaintiff  In 
error,  John  Threadglll,  who  represented  that 
he  was  a  bidder  at  the  sale  of  the  proi)erty 
In  controversy,  and  moved  the  court  to  set 
aside  said  sale.  Tbe  court,  after  bearing 
the  argument  of  counsel,  and  considering 
said  motion,  overruled  tbe  same,  to  which 
ruling  tbe  said  John  Threadglll,  by  his  at- 
torneys, then  and  there  excepted,  and  it  was 
ordered  by  tbe  court  that  the  said  John 
Threadglll  pay  into  the  hands  of  the  clerk 
of  this  court  the  sum  of  |1 2,000,  the  amount 
of  bis  bid  foi  said  property,  and  opon  such 
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payment  the  said  receiver  should  make,  ex»> 
cute,  and  deliver  to  the  said  John  Thread- 
gill  a  deed  conveying  to  the  said  John 
Threadglll  the  real  estate  purchased  by  him 
at  said  sale.  Now  we  think  that  this  order 
amounts  to  an  order  confirming  the  sale. 
It  is  true,  that  the  court  in  making  the  order 
did  not  say  in  express  language,  "I  hereto 
confirm  this  sale,"  but  he  did  say  that  the 
motion  to  set  aside  tbe  sale  should  be  over- 
ruled,  and  he  did  say  that  the  bidder  should 
pay  tbe  amonnt  of  his  bid  Into  tbe  clei^  of 
the  court  and  that  upon  such  payment  that 
tbe  receiver  should  make,  execute,  and  de- 
liver a  deed  for  the  property  sold  at  that 
sale.  Tbis,  we  think,  in  law,  Is  equivalent 
to  an  express  declaration  confirming  the 
same,  because  it  was  an  express  recognition 
of  tbe  validity  of  the  sale,  and  an  order  that 
the  necessary  steps  should  be  taken  to  con- 
vey the  title.  From  this  order  there  was  no 
appeal  by  the  plaintiff  in  error.  Tbreadglll. 

The  third  assignment  is  that  tbe  sale  was 
made  by  a  made  by  a  master  or  auctioneer, 
instead  of  the  receiver  himself,  and  that  such 
master  or  auctioneer  took  no  oath,  and  gave 
no  bond  before  entering  into 'the  discharge 
of  bis  duties.  That  brings  us  to  the  question: 
Can  a  receiver's  sale  be  conducted  by  a  mas- 
ter in  chancery  or  auctl6neer  appointed  for 
that  purpose?  We  find  nothing  In  our  statute 
as  to  the  manner  in  which  a  receiver's  sale 
shall  be  conducted,  nor  as  to  who  shall  have 
authority  to  conduct  such  sale.  The  record 
In  this  case  shows  that  at  the  time  fixed  for 
tbe  sale  It  became  necessary  for  Colcord  to 
leave  tbe  city,  thus  necessitating  a  postpone- 
ment of  the  sale,  or  the  appointment  of  an 
agent  to  conduct  It  Upon  motion  the  court 
ordered  the  latter  to  be  done,  and  J.  J.  Beall 
was  appointed  master  In  chancery  for  the 
sole  purpose  of  conducting  that  sale  and  re- 
porting the  proceedings  to  the  court  We 
think  that  in  tbe  absence  of  any  statutory 
provision  relating  to  the  subject  that  the  court 
committed  no  error  In  allowing  a  special  mas- 
ter or  auctioneer  to  conduct  that  sale,  and 
that  the  court  bad  full  authority  and  ample  jn- 
risdictlon  to  make  such  appointment  In  the 
case  of  Swan  v.  Smith,  68  Miss.  875,  a  direct 
attack  was  made  upon  a  commissioner's  sale, 
for  tbe  reason  that  it  was  not  made  by  the 
commissioner  personally,  but  by  an  auction- 
eer during  the  commissioner's  absence  from 
tbe  state,  and  the  court  held  that  if  otherwise 
regular,  the  sale  would  be  confirmed.  In  the 
case  of  Cbanjbers  v.  Jones,  reported  In  17  III. 
275,  it  was  held  that  the  fact  that  a  sale  un- 
der a  decree  of  court  was  conducted  by  an 
agent  of  tbe  commissioner  authorized  by  the 
decree  to  make  It  an^i  In  the  absence  of  tbe 
commissioner,  Is  not  such  an  irregularity  as 
impairs  the  Jurisdiction  of  the  court  In  the 
case  of  Omaha  Loan  &  Trust  Co.  r.  Bert- 
rand  (Neb.)  70  N.  W.  1120,  It  was  there  held 
that  the  court  can  appoint  a  person  othM" 
tlian  the  sheriff,  special  master  to  make  ft 
sale  of  real  estate  under  a  decree. 
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Bnt  It  Is  contooded  that  the  sale  Is  invalid 
because  the  master  or  auctioneer  api>ointed 
by  the  conrt  to  make  the  sale  of  the  property 
gave  no  bond,  and  took  no  oath  before  enter- 
ing into  the  discharge  of  bla  duties.  Section 
4143,  Wilson's  Rev.  &  Ann.  St  Okl.  1903,  pro- 
Tides  as  follows:  "Before  enterli^  npon  bis 
duties,  the  receiver  must  be  sworn  to  perform 
them  faithfully,  and  with  one  or  more  sure- 
tlcH,  approved  by  the  court  or  Judge;  ex- 
ecute an  undertaking  to  such  person,  and  In 
Bucb  sum  as  the  court  or  Judge  shall  direct, 
to  the  effect  that  be  will  faithfully  discharge 
the  duties  of  receiver  In  the  action,  and  ob^ 
the  orders  of  the  court  therein."  This  pro- 
vision of  the  statute  relates  solely  to  the  giv- 
ing of  a  receiver's  bond.  And  it  Is  nowhere 
contended  In  the  briefs  of  counsel,  nor  does 
this  record  show  In  tbls  case  but  that  snch 
provision  was  fully  ccnaplled  with;  and  we 
bave  searched  the  statutes  In  vain,  to  find 
anywhere  any  provision  that  a  master  ap- 
pointed especially  by  the  court,  for  the  sole 
purpose  of  making  a  sole  in  tbe  absence  of 
tbe  receiver,  and  for  no  other  purpose  than 
to  make  the  sale  end  r^rt  the  same  to  tbe 
court,  should  elthw  give  bond  or  take  the 
oath.  And,  In  the  absence  of  some  statutory 
provision  regarding  it,  we  think  that  tbe 
court  has  foil  jurisdiction  and  ample  power 
to  allow  a  special  master  or  auctioneer  to 
proceed  with  the  sale,  without  his  taking  tbe 
oath  or  giving  bond.  As  a  reason  for  this, 
-we  would  suggest  that  a  purcbaaer  at  a  Judi- 
cial sale,  such  as  was  had  in  this  case,  would 
not  pay  the  purchase  price  to  the  special 
agent  appointed  merely  for  the  purpose  of 
conducting  the  sale,  but  would  pay  It  to  tbe 
receiver  and  tbe  purchaser  In  making  such 
payment  would  be  fully  protected  by  the 
statutory  bond  which  had  been  given  by  the 
receiver.  In  the  case  of  Hess  v.  Bader,  26 
Orat  (Va.)  746,  a  decree  was  made  appointhig 
a  commlssioDer  to  sell  certain  lands  at  public 
auction,  provided  that  he  should  not  act  un- 
der the  decree  until  he  bad  given  a  bond  for 
the  performance  of  that  and  future  decrees 
made  in  the  cose.  Without  executing  such 
bond,  the  commissioner  sold  the  property, 
and  the  sale  was  confirmed  by  the  court.  It 
was  held  In  that  case  that  such  sale  was 
binding  upon  the  purchaser.  In  Seaman  v. 
Nortliwestem  Mutual  Life  Insurance  Co.,  86 
Fed.  403,  SO  C.  G.  A.  212-215,  the  court  say: 
"Neither  tbe  statute,  nor  tbe  decree  under 
which  the  master  sold  this  pn^ferty,  required 
lilm  to  give  a  Iwnd,  and  one  was  not  neces- 
sary to  the  l^allty  of  his  action."  So  we 
say  In  this  case,  neither  the  statutes  of  Okla- 
homa, nor  the  decree  or  any  order  of  tbe 
court  In  the  case,  required  the  special  mas- 
ter or  auctioneer  to  give  bond,  and  one  was 
not  therefore  necessary  to  give  validly  to 
the  proceedings,  and  Its  absence  could  not  be 
urged  by  the  purchaser  as  a  reason  for  re- 
pudiating his  purchase. 

Tbe  second  assignment  of  error  Is  that  said 
proper^  was  not  advertised  for  sale  In  ac* 
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cordance  with  the  provisions  of  the  statute 
of  Oklahoma,  relating  to  Judicial  sales.  Tbe 
contention  of  tbe  plaintiff  in  error  Is  that 
where  property  is  sold  at  a  receiver's  sale^ 
such  sale  should  be  conducted  in  the  same 
manner  as  are  sales  under  execution,  ana 
that  tbe  failure  to  follow  tbe  statute  relative 
to  execution  sales,  was  of  itself,  such  a  gross 
irregularity  as  should  vitiate  tbe  sale  of  the 
receiver  in  this  case.  We  can  find  no  re- 
quirement of  the  statute  that  a  receiver's 
sale  should  be  conducted  in  any  such  manner. 
The  statutes  are  entirely  silent  as  to  the  man- 
ner of  the  conduct  of  such  sales,  and  we 
think  that  If  tbe  sale  Is  conducted  in  tbe 
manner  prescribed  by  the  court  In  Its  decree 
that  the  proceedings  would  be  su£9cient  to 
give  tbe  purchaser  a  good  title  to  the  prop- 
erty. There  Is  nothing  In  this  record  to  show 
that  the  notice  required  by  tbe  court  In  its 
decree  was  not  given,  or  that  tbe  sale  was 
not  conducted  strictly  In  accordance  with 
the  orders  of  tbe  court  In  such  decree  con- 
tained. It  is  true  that  section  4648,  Wilson's 
Bev.  &  Ann.  St  Okl.  1803.  relating  to  execu- 
tion sales,  provides  as  follows:  "Lands  and 
ten^ents  taken  on  execution  shall  not  be 
sold  until  the  officer  cause  public  notice  of 
the  time  and  place  of  sale  to  be  given,  for  at 
least  thirty  days  iMfore  the  day  of  sale,  by 
advertisement  in  some  newspaper  printed 
In  tbe  countTf  or  in  case  no  newspaper  be 
printed  In  the  county.  In  some  newspaper 
in  general  circulation  therein,  and  by  put- 
ting up  an  advertisement  upon  the  court- 
house door,  and  in  five  other  public  places 
places  in  tbe  county,  two  of  which  shall  be 
In  the  township  where  such  lands  and  tene- 
ments lie.  Ail  sales  made  without-such  ad- 
vertisement shall  be  set  aside,  on  motion,  by 
tbe  court  to  which  tbe  ^ecutlon  is  return- 
able." But  as  we  have  before  said  in  this 
opinion,  we  do  not  think  that  this  provlsltm 
of  the  statute  necessarily  applies  to  receiver's 
sales,  as  tbe  statute  seems  to  confine  It  en- 
tirely to  sales  of  lands  and  tenements  taken 
on  execution.  The  record  in  this  case  shows 
that  the  receiver's  sale  was  advertised 
In  two  newspapers  published  In  Okla< 
homa  county,  dally  from  the  13th  day 
of  June,  1904,  to  the  15th  day  of  July, 
1904,  which  seems  to  be  tbe  only  notice 
required  by  tbe  court  In  tbe  decree.  Ttas 
objection  of  the  plaintiff  In  error  la  based 
upon  tbe  failure  of  tbe  record  to  show  tbat 
tbe  advertisements  w^  placed  upon  the 
courthouse  door,  and  In  five  other  public 
places  in  Oklahoma  county,  as  provided  in 
the  latter  part  of  section  4G48,  but  In  the 
case  of  McGurdy  v.  Baker,  11  Kan.  ill,  tbe 
SuprmeConrt  speaking  through  Justice  Brew- 
er, held:  "That  the  prating  of  notices  is  en- 
tirely  unnecessary,  except  when  no  nevra- 
paper  Is  published  in  the  county."  But,  as 
we  have  beftwe  said,  this  being  a  recelver'i 
sale,  and  not  a  sale  nnder  execution,  we 
think  tbat  a  compliance  with  the  decree  as 
to  notice  was  all  that  was  required. 
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The  <»il7  ranatnlng  assignment  of  error 
Is  tbat  the  said  Cbarles  F.  Oolcord  was  not 
eligible  to  be  receiver  of  the  Oklahoma  Wool- 
en Mills,  because  a  stockholder  and  director 
of  said  corporation,  and  because  a  party  to 
the  acUon  In  which  the  recelTer  was  ap- 
pointed.- In  answer  to  lids,  the  first  thing 
we  desire  to  consider  Is:  Has  the  plaintiff 
]n  erroT,  Tbreadglll,  estopped  himself  from 
attackli^  the  Talldlty  of  the  rec^ver's  Bal& 
or  the  appointment  of  the  recelTcr?  The 
plaintiff  In  error  In  this  case,  Tbreadglll, 
was  the  plaintiff  In  an  acti(m  against  the 
Oklahoma  Woolen  Mills,  Hai^aret  McKln- 
ley,  C.  F.  Colcord,  A.  IL  Classeii,  a  B.  Ames, 
Frank  Harrah,  and  G.  B.  Stone,  this  being 
the  action  in  which  the  receiver  was  ap- 
pointed, of  whom  the  plaintiff  In  oror  pur- 
chased the  property  referred  to  In  the  peti- 
tion and  answer  In  this  case.  Tbreadglll,  as 
a  Btockbolder  In  the  Oklahoma  Woolen  Mills, 
and  as  plaintiff  In  that  action,  not  only  ap- 
plied for.  and  consented  to  the  appointment 
of  a  recelTOr,  bnt  had  notice,  actual  or  con- 
structive^ of  everything  that  was  done  in 
Uiat  cas^  and  so  far  as  the  record  shows,  he 
made  no  (AJecUon  whether  to  the  appoint- 
ment of  Oolcord  as  receiver,  or  to  the  ap- 
jwiutmrat  of  Beall  as  special  master  or 
auctioneer.   The  record  Is  silent  as  to  any 
objection  being  made  to  Beall's  givtog  no 
bond,  or  taking  no  oath,  or  that  the  property 
was  not  properly  advertised,  or  that  the  re- 
ceiver, C  F.  Colcord  was  a  party  in  Interest. 
No  appeal  was  taken      him  from  any  deci- 
sion or  decree  of  the  court  In  the  case  ap- 
pointing a  receiver,  neither  was  there  an  ap- 
peal taken  from  the  order  of  the  court  over* 
ruling  hl^  motion  to  set  aside  the  sale,  or 
the  order  of  the  court  recognizing  and  con- 
flrmii^;  the  sale,  and  ordering  him  to  pay 
over  the  amount  of  bis  bid.  Now  it  would 
seem  to  us  that  If  Tbreadglll  had  any  objec- 
tion to  make  In  regard  to  any  of  these  mat- 
ters; It  was  his  duty  to  have  urged  than  at 
the  time  the  supposed  errors  were  made  In 
the  suit  In  which  It  was  adjudged.  He  was 
a  party  to  the  action,  and  as  such  party 
bad  opportunity  to  object  to  any  and  every 
stage  of  the  proceedings  bad  he  so  desired, 
and  we  think  as  a  matter  of  law  that  where 
a  person  is  a  party  to  an  action,  that  he  Is 
bound  to  take  notice  of  all  proceedings  bad 
and  orders  made  in  the  case;  and  that,  by 
failing  to  make  such  objections  until  after 
the  sale,  he  waived  any  right  to  make  ob- 
jection to  the  appointment  of  the  receiver, 
or  of  the  receiver's  quallflcatlons  to  act,  or 
of  the  appointment  of  the  special  agent  for 
the  purpose  of  making  that  sale;  and  it  is 
our  belief  that  he  cannot,  by  any  collateral 
proccGdiiiga  subsequent  to  the  sale,  attack 
the  validity  of  the  receiver's  appointment,  or 
the  sal»  made  by  him.  It  was  held  by  the 
Court  of  Appeals  of  the  'Indian  Territory, 
in  the  case  of  Talt  v.  Carey  (Ind.  T.)  49  S. 
W.  50,  that  where  on  attachment  an  assignee 
boa  been  appointed  receiver  by  coueeut  of 
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all  parties,  contrary  to  Monitf .  Dig.  I  6290. 
prohibiting  tile  appointment  of  an  Interested 
party,  and  he  has  executed  the  trust  and 
sold  the  property,  and  the  proceeds  are 
subject  to  the  order  of  the  court,  and 
no  rights  have  been  prejudiced,  bis  ap- 
pointment and  his  acta  thereunder  will  not 
be  disturbed.  In  that  case  a  direct  atta<ft 
was  made  on  the  receiver  In  the  action  in 
which  he  was  ^appointed,  and  the  court  say : 
"Counsel  tor  appellants  Insist  that  the  ap- 
pointment of  Prinun  as  recover,  who  was 
the  assignee  of  the  property,  and  the  Intw- 
pleader  thraeafter  In  the  case,  was  illegal 
and  void  under  sectlm  of  Bfansfleld*s 
Digest;  which  Is  as  follows:  'No  party  or 
attorney  Interested  In  an  action  shall  be  ap- 
pointed receiver  therein.'  This  section  was 
not  called  to  the  attention  of  the  trial  court 
(Judge  Kilgore  presiding  at  the  time)  and  no 
exception  taken  to  the  appointment  of  the 
assignee  as  receiver.  On  tbe  contrary  all 
the  parties  consented  to  bis  appointment  as 
receiver.  Including  the  appellante.  Tbe  ap- 
polntmoit  ought  not  to  have  been  made. 
But  the  assignee  was  appointed  receiver, 
and  he  has  wholly  executed  the  trust  ctm- 
flded  to  him.  The  property  has  been  sold 
and  the  proceeds  are  now  subject  to  the 
order  of  court  No  ontfs  rights  have  been 
prejudiced.  What  vraa  done  was  by  con- 
sent of  all  parties,  and  to  the  interest  of 
all  concerned.  The  maxim,  *Fierl  non  debet 
sed  factom  valet,'  applies.  While  an  error 
was  committed,  a  reversal  will  not  cure  it 
and  will  not  promote  the  Intereste  of  any 
of  the  parties  concerned." 

Having  made  no  timely  objection  In  tbe 
case  In  which  the  receiver  was  appointed, 
to  any  of  the  actions  of  the  court  and  not 
having  ai^waled  from  the  Judgment  In  tbat 
cas^  the  plaintiff  in  error,  Tbreadglll,  will 
not  now  be  permitted  to  collaterally  attack 
any  of  the  proceedings  to  tiiat  ca8&  It  may 
have  been  improper  to  have  appointed  Ool- 
cord receiver.  It  undoubtedly  was,  be  be- 
ing a  party  to  the  action,  and  a  stockfaoldo- 
In  the  concern,  bnt  all  tbe  parties  consented, 
and  no  exception  having  been  taken  to  his 
appointment  and  no  appeal  having  been 
taken  by  the  plaintiff  In  error,  be  cannot 
now  be  permitted  to  question  snch:  nrntto's 
collaterally,  when,  having  the  o^Mttnnitr 
at  tbe  time  of  the  appointment  be  failed  to 
do  so  directly.  A  direct  attack  was  made 
upon  tbe  appointment  of  the  receiver  In  the 
case  of  Rumsey  v.  Pec^le's  Railway  Go,  161 
Mo.  215,  55  S.  W.  613.  This  was  an  actl(m 
to  foreclose  under  a  tmst  deed,  and  juflg- 
ment  was  midered  for  the  plaintiff.  It  was 
held  In  that  case  that  the  ai^tntment  ot 
tbe  receiver,  being  acquiesced  In  by  all  tbe 
parties  for  more  than  a  year,  during  which 
time  they  participated  In  the  suit  In  wbidi 
be  was  appointed,  that  any  Irregularly  in 
the  appointment  of  the  receiver  had  been 
waived  by  the  parties.  Counsel  for  plain- 
tiff In  error  cite  as  an  authority  for  their 
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contention  that  the  plaintiff  In  error  Thread- 
SHI  baa.  a  right  In  this  proceeding  to  attack 
the  Talldtty  of  the  appointment  of  the  re- 
celrer,  and  receiver's  sale,  the  case  of  the 
St.  Louis,  K.  &  S.  R.  R.  Co.  et  al.  v.  Wear 
<Mo.  Sup.)  30  S.  W.  357,  33  L.  B.  A.  341. 
This  is  cited  as  authority  on  the  propOBltion 
that  the  receiver  was  Improperly  appointed, 
but  an  examiuatlon  of  that  case  will  show 
that  an  attack  In  that  case  was  a  direct  one 
by  writ  of  prohibition,  and  not  a  collateral 
attack,  such  as  Is  attempted  by  plaintiff  In 
error  In  this  case.  In  the  Wear  Case,  a  re- 
ceiver was  appointed  for  a  railroad  company, 
be  being,  at  the  time  of  such  appointment, 
president  of  a  competing  line.  There  was 
a  state  constitutional  prohibition  and  a  state 
statute  declaring  It  unlawful  for  any  rail- 
road corporation  to  In  any  way  exercise 
control  over  a  parallel  or  competing  line. 
An  examination  of  that  case  will  show  that 
the  court  did  not  pass  upon  the  question  as 
to  whether  the  appointment  of  the  president 
of  a  competing  line  as  receiver  would  be 
TOld,  because  that  question  was  not  properly 
brought  up  by  the  record,  and  hence,  aa 
stated  by  the  court,  they  were  not  called  up- 
on to  say  whether  or  not  that  fact  would 
famish  of  Itself,  a  cause  to  prohibit  the 
execution  of  the  order  of  appointment.  The 
case.  It  seems  to  us,  Is  no  authority  for  th« 
proposition  that  the  plaintiff  hi  error  can 
coIlateTally  attack  the  appointment  of  the 
receiver  In  this  case.  Another  case  relied 
on,  or  seemed  to  be  relied  on,  by  counsel  for 
plaintiff  in  error,  is  that  of  Moss  National 
Bank  T.  Lakeside  Company  et  al.,  10  O.  C.  D. 
612;  and  in  that  case  It  seems  to  us  the 
Ohio  Court  clearly  recognizes  the  authority 
that  the  aptJOlntment  of  an  Interested  party 
In  an  action  is  not  absolutely  void  but  only 
Toidable,  and  in  that  case  the  court  says 
that  the  mle  may  be  departed  from  by  the 
consent  of  all  parties  concerned.  Hence,  we 
aay  that  we  do  not  believe,  that  under  the 
law.  an  attack  can  be  made  collaterally  on 
the  fuipointment  of  a  receiver  and  sale  under 
Bonih.  appointment 

So  far  as  we  can  ascrataln,  the  courts  uni- 
formly hold  that  collateral  attacks  will  not  be 
permitted  upon  judicial  proceedings,  unless 
.  such  proceedings  are  absolutely  v<dd.  It  1b 
Immaterial  how  Irregular,  or  how  erroneous 
the  action  of  the  court  may  be^  If  the  conrt 
bad  jurisdiction  of  tho  snbject-mattw  of 
tbe  action,  and  of  the  parties,  the  only  man- 
ner In  which  such  errors  and  Irr^IaritleB 
can  be  cured,  is  direct  attack  upon  the 
proceeuinm  h?  "ome  proper  action  taken  In 
the  case  in  which  the  errors  are  alleged  to 
have  been  committed.  This  rule  has  been 
ai^Ued  to  irregularities  concerning  the  ap- 
pointment of  receivers,  tbe  manner  in  which 
receiver's  sales  have  been  conducted,  the 
manner  in  which  receiver's  sales  have  been 
advertised,  and  errors  or  Irregnlarltles  of 
every  conceivable  nature^  A  direction  in  a 
Jut^^ment  of  foreclosure  that  the  sale  should 


be  made  by  a  referee  Instead  of  the  sheriff, 
as  provided  by  statute,  while  in  violation  of 
such  statute,  has  been  upheld.    In  Sproule 
V.  Davles,  03  N.  E.  1106,  171  N.  T.  277 ;  Id. 
(Sup.)  75  N.  Y.  Supp.  229,  It  was  held  that 
this  was  a  mere  irregularity  not  affectli^ 
the  title  of  the  purchaser  at  the  sale,  nor 
entitling  bim  to  be  relieved  from  his  purchase. 
In  Gaskin  v.  Anderson.  55  Barb.  (N.  Y.) 
It  Is  held  that  a  purchase  cannot  resist  the 
payment  of  the  purchase  money  on  the  ground 
that  tbe  officer  selling  at  a  judicial  sale  was 
a  referee,  whTe  the  parties  to  the  action  did 
not  complain.   The  rule  is  stated  very  clear- 
ly In  the  case  of  Metropolitan  Nat  Bank  et  al. 
V.  Commercial  National  Bank  (Iowa)  74  N, 
W.,  pages  26  and  27,  where  the  court  say: 
"The  first  complaint  made  by  the  appellant 
Is  that  the  court  erred  In  sustaining  a  de> 
murrer  to  the  second  division  of  Its  answer* 
The  defense  alleged  in  that  division  was 
In  substance  as  follows:  That  Bradford  iB 
not  the  receiver  of  the  Buena  Vista  State 
Bank,  and  Is  not  authorized  to  maintain  this 
action  for  the  reason  that,  as  he  was  clerk  of 
the  district  conrt  In  and  for  Buena  Vista 
county  at  the  time  the  order  purporting  to 
appoint  him  receiver  was  mad^  he  was  dis- 
qualified to  acceiit  the  appointment  because 
he  was  the  only  person  authorized  by  law 
to  approve  the  bwds  of  receivers  appointed 
"by  the  conrt  and  keep  possession  thereol^ 
and  the  only  person  antborieed  to  keep  the 
record  and  entries  of  the  appointment  of 
such  receivers^  and  to  preserve  tlie  pleadings, 
papers,  reports,  bonds,  records^  and  othor 
procee^ngs  ctmnected  tberewltli,  and  arlsli^ 
therefrom ;  that  this  ai^intmeot  as  receiver 
was  void,  and  that  be  Is  wholly  without 
right  or  power  to  maintain  this  action.  It 
Is  urged  by  tbe  spp^lee  that,  even  If  it  be 
true  Uiat  tbe  duties  of  (Oerk  and  receiver  are 
such  that  one  person  sbmild  not  hold  both 
offices  yet  that  question  cannot  be  considered 
on  Its  merits  In  this  action,  for  the  reason 
that  the  aecond  division  of  the  answer  is  fn 
the  nature  of  a  collateral  attack  upon 
ceedings  had  and  an  order  made  in  another 
action,  and  that  we  think.  Is  trae.  The 
ellglbill^  of  Bradford  was  necessarily  In- 
volved in  tiie  proceedings  which  were  insti- 
tuted to  close  the  insolvent  bank  and  dlatrlb- 
nte  its  assets  through  the  medium  of  a  re- 
ceiver.   The  court  had  Jurisdiction  tbe 
subject-matter  of  the  proceedings,  and  of  tbe 
parties,  and  its  order  appointing  Bradford 
receiver.  Involved  the  finding  that  be  was 
eligible  to  the  office.  It  may  be  tbat  If  proper 
ob]ecti(Hi  bad  been, made,  the  order  would 
have  been  set  aside  or  reversed  on  appeal; 
but.  It  tbe  bank  and  Its  stockholders  and 
other  persons  interested  In  the  assets  are 
satisfied  with  the  appointment,  other  persons 
should  not  be  heard  to  complain,  especlaliy 
by  a  collateral  attack  as  attempted  In  this 
case.   Tan  Fleet,  ColL  Attack.  {  S;  V7hltt> 
lescy  V.  Frants,  74      Y.  459 ;  Attorney  Gen- 
eral V.  InBurau<»  Co.,  77  N.  Y.  274;  Bangs 
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V.  Ducklnfield,  18  N.  T.  595 ;  Jones  v.  Blunn 
;(N.  T.)  39  N.  E.  954;  Davis  v.  Shearer 
(Wis.)  62  N.  W.  1050;  Cadle  t.  Baker,  20  Wall. 
650,  22  L.  Ed.  448.  See,  also,  Pursley  v. 
Hayes,  22  Iowa,  11,  92  Am.  Dec.  350;  Me- 
Candless  v.  Hazen  (Iowa)  67  N.  W.  256. 
Bat  It  is  said.  If  it  be  conceded  that  the  ap- 
jrointment  of  a  clerk  as  receiver  cannot  be 
questioned  In  this  action,  yet  the  appellant 
may  show  that  he  never  qualified  as  receiver, 
for  the  reason  that  he  could  not  approve  his 
own  bond,  and  the  court  was  not  authorized 
to  approve  it  W«  think  this  objection  Is 
shown  to  be  unsound  by  what  has  already 
been  said,  and  by  the  fact  that  the  approval 
by  the  court  of  the  bond  given  by  the  receiver 
was,  in  effect,  an  adjudication  in  that  pro- 
ceeding that  the  bond  was  sufficient  More- 
over, Bradford  may  have  been  a  receiver  de' 
facto,  although  he  had  not  given  any  bond. 
Manufacturing  Co.  v.  Sterrett,  94  Iowa,  158, 
62  N.  W.  675.  We  (>onclude  that  the  demur- 
rer to  the  second  division  of  the  answer  was 
properly  sustained.  In  Brande  v.  Bond,  63 
Wis.  140,  23  N.  W.  101,  the  court  says :  "The 
same  objections  arn  taken  to  the  proceedings 
of  the  receiver.  It  is  said  he  never  qualified 
by  giving  the  requisite  bond,  and  did  not 
make  the  sale  pursuant  to  the  order  of  the 
court  But  It  Is  very  clear  that  these  objec- 
tions cannot  now  bA  considered  In  this  collat- 
eral suit"  Now  it  seems  to  us  that  If  the 
objection  that  a  receiver  had  not  qualified 
by  giving  a  requisite  bond,  could  not  be  raised 
In  a  collateral  suit,  much  less  could  an  objec- 
tion that  a  mere  auctioneer  had  not  given 
bimd,  particularly  where  neither  the  decree 
nor  the  statute  required  a  bond  to  be  given 
or  on  oath  to  be  taken.  In  HoUcraft  v.  Doug- 
lass, 115  Ind.  139,  17  N.  B.  275.  It  Is  held  that 
where  a  conrt  has  the  power  to  ap[>oint  a 
receiver  for  the  creditors,  the  exercise  of  the 
power,  however  erroneous,  cannot  be  col- 
laterally attacked. 

An  act  of  CongreSB  approved  on  the  3d  day 
of  March.  1870,  contained  In  20  Stat  415, 
c  183  [U.  S.  Comp.  St  1901,  p.  591]  provides 
as  follows:  "No  clerk  of  the  District  or 
Circuit  Court  of  the  United  States,  or  their 
deputies,  sliall  be  appointed  a  receiver  or  a 
master  In  any  case,  except  where  the  Judge 
of  said  court  shall  determine  tiiat  spetdal 
reasons  exist  therefor,  to  be  assigned  in  the 
OTder  of  appointment"  In  construing  tbls 
section  in  connection  with  the  appointment 
of  a  receiver  of  a  corporation,  and  upon  ap- 
peal from  the  order  of  confirmation  of  sale 
made  under  a  decree  of  foreclosure  of  a  mort- 
gage, Sanborn.  Circuit  Judge,  in  the  case  of 
Seunan  v.  N.  W.  Mutual  Life  Insnrance  Co., 
86  Fed.  403.  80  a  a  A.  212-216,  lays  down 
the  following  rule:  'The  chief  ground  of 
objection  to  Dundy's  authority  is.  bowerer, 
timt  he  was  Ineligible  to  the  position  of  a 
standing  master  in  chancray,  or  of  a  master 
to  conduct  tlie  sale,  under  the  acta  of  Congress 
which  we  have  quoted,  because  he  was  tbe 
clerk  of  the  United  States  District  Court 


and  because  he  was  tbe  son  of  the  United 
States  District  Jndg(>,  But  that  question  is 
not  in  this  case.  He  was  appointed  as  stand- 
ing master  In  chancery,  under  equity  rule 
82,  in  1SS6,  by  Judges  in  whom  was  vested 
the  power,  and  upon  whom  was  Imposed  the 
duty  of  making  the  selection  and  appointment 
He  was  appointed  the  master  to  make  tbia 
sale  In  the  decree  by  the  court  which  had 
Jurisdiction  of  the  parties,  and  of  the  subject- 
matter,  and  full  authority  to  appoint  an  oflBcer 
for  that  purpose.  No  motion  has  ever  been 
made  to  set  aside  or  modify  the  order  of  1886, 
by  which  Dundy  was  appointed  a  standii^ 
master,  or  the  decree  of  1895,  by  which  he  was 
empowered  to  make  this  sale.  No  appeal  was 
aver  taken  from  that  decree,  and  tbe  time  for 
appeal  has  long  since  passed.  The  objec- 
tion that  Dundy  was  Ineti^ble  to  this  position 
was  first  made  in  a  motion  to  set  aside  tbe 
appraisement  on  March  18,  1897.  and  was  re- 
newed in  objections  to  tbe  confirmation  of 
the  sale  on  April  21,  1807.  It  was  presented 
in  no  other  way  and  these  were  collateral, 
and  not  direct  atiacks  upon  the  order  of  1886, 
and  the  decree  of  1895.  The  only  question 
which  they  presented  was  whether  the  court 
which  made  that  order  and  that  decree  Ikad 
Jurisdiction  to  hear  and  determine  the  qnee- 
tloiis  whether  or  not  Dundy  was  eligible  to 
the  position  of  standing  master,  and  to  the 
position  of  master  to  make  this  sale.  The 
question  Is  not  debatable.  The  United  States 
Circuit  Court  wasthecourt  and tbeonly court, 
which  had  original  jurisdiction  to  hear  and 
decide  those  questions.  Its  decision  might 
have  been  reviewed  by  an  appeal  from  it 
Perhaps  It  mlgbt  have  been  modified  or  set 
aside  by  that  court  on  a  direct  motion  for 
that  purpose,  but  while  It  stood  unchallenged 
by  a  direct  attack  It  was  conclusive.  The 
question  which  tbe  appellant  now  seeks  to 
raise — ^tbe  question  whether  tbls  decision 
was  erroneous — ^is  not  open  in  a  collateral 
attack.  Jurisdiction  to  bear  and  detmulne 
a  qaesUon  Is  not  Hmited  to  tbe  power  to 
make  correct  decisions,  and  judgments  and 
decisions  of  courts  having  jurisdiction  are 
equally  conclusive  whether  right  or  wrong, 
unless  challenged  by  writ  of  error  or  appeal, 
or  Impeached  by  fraud."  Citing  Folts  r. 
Railway  Co..  60  Fed.  316.  8  a  a  A.  635-637; 
Board  T.  Piatt.  79  Fed.  507,  26  a  a  A.  87. 

In  the  case  at  bar,  the  only  manner  In 
wfalcfa  the  appointment  of  recdver  could  be 
attacked,  or  tbe  sale  or  tbe  manner  In  which 
It  was  made  could  be  questioned,  would  be  In 
the  court  In  which  tbe  receiver  was  oppolnt 
ed.  and  the  sale  ordered  made.  In  ttie  case 
of  Libby  V.  Rosekrans,  65  Barb.  (N.  T.)  218^  it 
was  held  that  the  validity  of  a  judicial  sale  of 
tbe  assets  of  aninsolventcotiraration,  by  a  re- 
ceiver, cannot  be  Impeacbed  in  a  collateral 
action.  In  Anderson  t.  Chicago  ^lUe  & 
Trust  Co.  (Wis.)  77  N.  W.  710.  It  was  held 
where  the  jurisdiction  of  the  court  has  at- 
tached In  proceedings  for  tbe  sale  ot  property, 
the  purchaser's  title  Is  mopr^judlced  as 
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agBlDst  all  persons  wbo  are  made  partiee,  by 
an  error  in  tbe  proceedings.  In  MoniBoa  t. 
NtiUs,  115  Pa.  41.  7  Atl.  768.  it  was  held  tbat 
a  stockholder  who  has  Jolbed  in  an  applica- 
tion for  an  order  for  a  receiver  to  sell  the 
assets  of  a  corporation,  is  estopped  from  at- 
tacking the  validity  of  the  order  directlDg  the 
sale.  In  Battershall  t.  Davis,  31  Barb.  (N.  Y.) 
323,  the  court  says:  "It  Is  allied  by  tfie  de- 
fendants tbat  the  proceedings  in  the  action  of 
Christie  against  the  company  for  a  dissolu- 
tion thereof,  wherein  the  receiver  was  ap- 
pointed, and  was  afterwards  authorized  to 
sell  the  assets,  etc.,  of  the  company,  were  Ir- 
r^nlar  and  void,  and  that  the  title  of  the 
plaintifiT  to  the  bond  and  mortgage  In  qaes- 
tlon  Is  therefore  nugatory  and  worthless. 
Questions  of  Irregularity  are  to  be  settled  in 
the  action  wherein  they  were  raised,  unless 
questions  of  jurisdiction  are  Involved."  In 
a  Nebraska  case  (Scbaberg's  Estate  v.  McDon- 
ald, 83  N.  W.  737,  739,  60  Neb.  493)  an  action 
was  brought  by  the  receiver  of  a  national 
bank  against  a  stockholder  of  the  bank  for 
the  collection  of  an  assessment  which  had 
been  ordered  to  be  levied  by  the  comptroller 
of  the  currency,  and  the  stockholder  attempt- 
ed to  attack  the  validity  of  the  appointment 
of  a  receiver  and  the  sale  made  by  him,  but 
the  court  held  that  a  sale  made  by  the  receiv- 
er of  the  national  bank  under  an  order  of  a 
court  of  competent  Jurisdiction  Is  a  judicial 
sale,  and  the  approval  thereof  by  the  court' 
has  the  force  and  effect  of  a  judgment,  and 
such  proceedings  are  not  subject  to  collateral 
attack,  and  that  If  such  sale  be  Irregular  and 
voidnhle  only  then  It  Is  to  be  treated  as  a 
valid  sale  until  by  proceedings  in  the  proper 
tribunal  whence  the  sale  emanated  the  Ir- 
regularity Is  corrected.  In  the  case  of  Miller 
V.  Brown  (Neb.)  95  N.  W.  797,  the  court  say: 
"It  Is  objected  that  the  appointment  of  plaln- 
tift  as  a  receiver  Is  void,  because  no  notice 
was  given,  but  when  a  court  of  competent 
jurisdiction  has  appointed  a  receiver  In  an  ac- 
tion where  such  appointment  Is  authorized, 
the  authority  of  such  receiver  is  not  open  to 
collateral  attack."  And,  In  Hatfield  v.  Cum- 
mings  (Ind.  Sup.)  BO  N.  E.  817-819.  the  court 
say:  "All  objections  to  such  appointment  (of 
a  reiver)  after  the  affirmance  of  that  judg- 
ment, In  the  nature  of  a  collateral  attack, 
come  from  whomsoever,  or  from  whatever 
quarter  they  might,  are  collateral  Impeach- 
ments of  the  judgment  of  a  court  of  com- 
petent Jurisdiction.  And  euch  attacks,  we 
have  seen,  cannot  be  successfully  made,  even 
though  the  court,  In  making  such  appoint- 
ment, erred  and  misconstrued  the  law.  In 
case  no  appeal  bad  been  taken,  the  effect  of 
the  judgment  appointing  the  receiver  is  the 
same."  In  Conklln  v.  Hall,  2  Barb.  Ch.  (N. 
T.)  130,  one  who  had  been  defendant  In  a 
foreclosure  proceeding,  became  purchaser  of 
the  property  at  the  sale,  and  paid  a  deposit 
of  10  per  cent,  of  the  purchase  price  upon  the 
property  being  bid  off  to  him.  He  sub- 
aequoiUy  refused  to  pay  the  balance  of  the 


pun^iaBe  price,  claiming  that  the  appoint- 
ment of  the  guardian  ad  litem,  In  the  fore* 
closure  action,  had  been  Irregularly  made, 
and  appealed  from  an  order  of  the  court  di- 
recting that  he  pay  the  balance  of  such  pur- 
chase price;  It  was  there  held  that  where  a 
purchaser  at  a  master's  sale,  under  a  decree, 
is  himself  a  party  to  the  suit  In  which  the 
decree  was  entered,  he  cannot,  In  a  collateral 
proceeding,  ratee  a  question  as  to  the  regular* 
Ity  of  the  decree;  but  if  the  decree  is  ir- 
regular, so  that  such  purchaser  will  not  get 
a  good  title  to  the  premises  purchased  by 
him,  his  remedy  is  to  apply  to  the  court  di- 
rectly to  set  aside  the  decree  on  that  ground. 
At  page  136  of  the  decision,  the  court  say: 
"Again,  the  purchaser  In  this  case  was  him- 
self a  party  to  the  suit,  and  cannot  raise  the 
question  as  to  the  regularity  of  the  decree,  in 
this  collateral  way;  if  the  decree  was  ir- 
regular, so  that  the  purchaser  at  a  master's 
sale  would  not  get  a  good  title  to  the  prem- 
ises, the  appellant  might  have  applied  to  the 
court  directly,  either  In  behalf  of  himself,  or 
of  his  Infant  children,  to  set  aside  the  decree 
on  that  ground." 

Now  In  the  case  at  bar,  no  reason  1^  given, 
or  excuse  offered  so  far  as  the  record  shows, 
why  Threadglll  did  not,  in  the  or^nal  suit, 
urge  the  objections  to  the  validity  of  the  ap- 
pointment of  the  receiver,  and  to  the  validity 
of  the  sale,  that  be  Is  attempting  to  raise  In 
this  collateral  proceeding.  Being  a  par^  to 
that  suit,  It  was  his  doty.  If  any  of  the  pro- 
ceedings therein  were  objectionable,  or  ins- 
ular, to  call  the  attentlcm  of  the  court  by 
timely  objections  to  such  matters,  and  In  the 
event  of  an  adverse  ruling,  to  have  appealed 
from  the  decision  of  the  court.  He  made  no 
objections  until  after  the  purchase  of  the 
property  by  him,  and  having  failed  to  do  so, 
he  will  not  now  be  heard  In  an  action  brought 
by  the  receiver  to  collect  the  amount  of  the 
bid,  to  collaterally  raise  this  question.  Up- 
on the  question  of  the  right  of  the  plaintiff 
In  error  to  attack  the  validity  of  this  sale,  or 
the  appointm^t  of  the  receiver  by  collateral 
proceedings,  the  Supreme  Court  of  the  United 
States  has,  in  unmistakable  terms,  passed 
upon  the  question  In  a  number  of  cases.  In 
the  case  of  Simmons  v.  Saul,  138  U.  S.  439, 
11  Sup.  Ct  309,  84  Li.  Ed.  1054,  they  state  the 
following  to  be  the  rule:  "  •  •  •  are 
of  the  opinion  that,  the  Jurisdiction  over  the 
subject-matter  having  attached,  any  informal- 
ities as  to  notices,  advertisements,  etc.,  in  the 
subsequent  proceedings  of  the  court  cannot 
oust  that  jurisdiction.  They  are,  at  most, 
errors  which  could  be  corrected  on  appeal,  or 
avoided  in  a  direct  action  of  annulment,  as 
expressly  provided  in  the  articles  of  the  Code 
above  cited,  but  cannot  be  made  the  grounds 
on  which  the  decree  of  the  court  can  be  col- 
laterally assailed.  Our  conclusion  on  this 
branch  of  the  case  Is  fully  borne  out  by  many 
decisions  of  this  court,  two  of  which  are  cited 
above.  In  McNit  v.  Turner,  10  Wall.  360. 
21  I*  Ed.  341,  Mr.  Justice  Swaj 
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for  llie  court  said:  'Jurisdiction  Is  eutbority 
to  bear  and  determine.  It  la  an  axlomBtic 
proposition  that  when  Jurisdiction  has  attach- 
ed wbateTcr  errors  may  snbseqnently  occor  In 
Its  exercise,  the  proceedings  being  coram 
jndlce  can  be  Impeached  collaterally  only  for 
fraud.  In  all  other  respects  It  Is  as  condn- 
slve  aa  if  It  were  irreversible  In  a  proceeding 
for  error.*  Orlgnon's  Lessee  t.  Astor,  2  Bow. 
310. 337,  340, 341, 11  Jj.  EA.  28S,  was.  like  this, 
a  case  of  a  sale  by  an  administrator.  The 
court.  In  its  opinion,  said:  The  whole  mer- 
its of  tile  controtersy  depend  on  one  single 
question:  Had  the  county  court  of  Brown 
county  Jurisdiction  of  the  subject  on  which 
they  acted?  •  *  •  Mor  is  it  necessary 
that  a  full  or  perfect  account  ahonld  appear 
in  the  records  of  the  contents  of  papers  on 
file,  or  tbe  Judgment  of  the  court  on  matters 
preliminary  to  a  final  order;  It  is  euongh  that 
there  be  scunething  of  record  which  shows 
the  subject-matter  before  the  court,  and  their 
action  upon  It,  that  their  Judidal  power 
arose,  and  was  exercised  by  a  definitive 
order,  sentence,  or  decree.  •  •  •  The 
granting  of  the  license  to  sell  la  an  adjudica- 
tion upon  all  the  facts  necessaiy  to  give  Juris- 
diction, and  whether  th^  exist  or  not  Is 
wholly  immaterial,  If  no  appeal  is  taken. 
The  rule  is  the  same  whether  the  law  gives 
an  appeal  or  not  If  nme  is  g^ven  from  the 
final  decree,  It  is  conclnslre  on  all  whom  It 
ctmcerns.  •  •  •  The  court  having  power 
to  make  the  decree  it  can  be  Impeached  only 
1^  fraud  in  tbe  party  who  obtains  it  U.  S. 
T.  Arredondo,  6  Pet  729.  8  L.  Ed.  547.  A 
purchaser  under  tt  is  not  bound  to  lo<A  l>e< 
yond  the  decree.  If  there  is  error  in  it  of  tbe 
most  palpable  kind,  if  court  which  render- 
ed it,  have  In  the  exercise  of  Jurisdiction  dis- 
regarded, misconstrued,  or  disobeyed  the 
plain  provisions  of  tbe  law  which  gave  them 
power  to  hear  and  determine  the  case  before 
them  the  title  of  a  purchaser  is  as  much  pro- 
tected as  if  the  adjudication  would  stand  the 
test  of  a  writ  of  error.'  "  And  In  support  of 
this  opinion,  they  cite  Thompson  t.  Tolmle,  2 
Pet  157, 7  L.  Ed.  881 ;  Mofar  v.  Manlerre,  101 
V.  S.  417,  25  I*  Bd.  1062;  Oomstock  T.  Craw- 
ford, 3  Wall.  30(1. 18  L.  Ed.  34;  Florentine  v. 
Barton,  2  Wall.  210,  17  L.  Ed.  783;  Thaw  v. 
Bitchle.  136  U.  S.  519,  10  Sup.  Ct  1037,  84  L. 
Bd.  631. 

If  the  district  court  of  Oklahoma  county,  In 
the  action  In  which  the  receiver  was  appoint- 
ed, had  jurisdiction  to  appoiat  a  receiver  of  a 
corporation,  and  as  to  that  proposition  there 
can  be  no  question,  then  every  subsequent 
act  which  mlg^ht  have  been  performed  by 
that  court,  must  stand  until  It  Is  directly  at- 
tacked in  that  proceeding,  and  the  plaintiff 
In  error  in  this  case  has  no  right  to  collateral- 
ly attack  the  proceedings  in  the  receivership 
case,  even  though  tbe  court  In  that  case 
might  have  in  numerous  Instances  disregard- 
ed, misconstrued,  or  disobeyed  the  plain  pro- 
vision of  the  law.  Ttie  plaintiff  In  error 
-»'^'n»  fearful  lest  he  be  compelled  to  take  a 


doubtful  or  nnmarketftble  title,  and  seems  to 
imagine  that  any  trregnlaritr.  either  in  the 
appointment  of  the  receiver,  or  as  to  the 
manner  In  which  tbb  aale  was  conducted, 
would  affect  his  title,  but  as  we  take  It  this 
is  not  the  law.  A  purchaser,  under  a  ^ed 
from  a  receiver.  Is  not  bound  to  examine  all 
tbe  proceedings  In  the  case  In  which  tbe  re- 
ceiver Is  appointed.  It  is  soflBclent  for  him 
to  see  that  there  te  a  suit  in  equity,  w  was 
one.  In  which  the  court  appointed  a  receiver 
of  property,  that  such  receiver  was  authoris- 
ed by  tbe  court  to  aeHl  the  property,  that  a 
sale  was  made  under  such  authority,  that  the 
sale  was  confirmed  by  the  court  and  that  the 
deed  given  by  the  receiver  accurately  recites 
the  property  or  interests  thus  sold.  A  pur- 
chaser at  a  Judicial  sale  la  not  bound  to  In- 
quire whether  any  errors  intervened  In  the 
action  of  the  court  or  Irregularities  were 
committed  by  the  receiver  in  the  sale. 
Koontz  V.  Northern  Bank,  10  Wall.  196,  21 
Tj.  Ed.  4(55;  Grlgnon's  Lessee  v.  Astor,  2 
How.  3J9,  11  L.  Ed.  283;  Voorhees  v.  Bank 
of  U.  S.,  10  Pet  440,  9  L.  Ed.  400.  Even 
though  the  case  in  which  the  receiver  was 
appointed  might  be  subsequently  reversed  on 
appeal,  «uch  reversal  would  not  affect  the 
sale  If  the  court  had  Jurisdiction  to  render 
the  decree,  and  the  fact  that  the  plaintiff  In 
the  suit  In  which  the  receiver  was  appointed 
was  himself  the  purchaser  at  the  receiver's 
sale,  would  not  alter  the  case.  In  the  case 
of  Gossum  V.  Donaldson,  18  B.  Mon.  {Ky.) 
230,  m  Am.  Dec.  723-725,  720,  the  court  hi 
passing  upon  the  rights  of  a  purchaser  at  a 
Judicial  sale,  after  a  reversal  of  the  case, 
say:  "The  ground  upon  which  It  Is  contend- 
ed that  the  purchaser  at  the  decretal  sale 
acquired  no  title,  Is  that  the  decree  under 
which  the  stile  was  made  was  subsequently 
reversed  by  this  court;  and  no  other  decree 
was  rendered  In  the  case,  directing  a  sale  of 
the  land,  but  the  only  decree  tiiat  was  ren- 
dered merely  confirmed  tbe  sale  made  under 
the  previous  decree,  wblch  act  of  tbe  court 
as  argued,  was  enUrely  nugatory,  and  of  no 
avail  whatever.  The  reversal  of  tbe  decree 
under  which  tbe  sale  was  made  did  not 
however,  have  the  effect  attributed  to  it  It 
did  mt  vitiate  the  sale  nor  div»t  the  pur- 
cluiser  of  the  title  which  he  had  acquired. 
The  fact  that  the  complainant  hlmseU  was 
the  purchaser,  made  no  difference.  It  is  the 
policy  of  the  law  to  sustain  Judicial  sales, 
and  there  is  the  same  reason  for  protecting 
parties  who  are  purchasers  that  there  is  for 
protecting  strangers.  Bennlngfleld  v.  Beed, 
S  B.  Mon.  (Ky.)  105.  The  general  role  is. 
that  a  purchaser  at  a  decretal  sale,  made  by 
a  court  of  competent  Jurisdiction,  Is  valid, 
unless  tlie  decree  be  void,  although  it  may  be 
reversed.  Bustard  v.  Oates,  4  Dana  (Ky.) 
4.'i8;  LaiDpton  v.  Usher's  Heirs,  7  B.  Mon. 
(Ky.)  57;  HaiTlson  v.  Hord,  12  B.  Mon.  (Ky.) 
472."  "It  Is  well  settled  that  a  Judicial  sale 
of  property  of  a  Judgment  defendant  when 
Digitized  by  LjOOQ  IC 
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pnrchased  by  a  stranger,  rests  In  him  abso- 
lutely the  title  of  the  judgment  debtor,  and 
tills  title  is  not  divested  by  a  subsequent 
reversal  of  the  Judgment  It  Is  contended 
by  appellant  that  the  rale  is  different  where 
the  purchase  Is  made  by  the  judgment  plain- 
tiff, and  that  In  such  cases  a  reversal  of  the 
erroneous  judgment  will  set  aside  the  sale 
or  render  It  void  Ipso  facto.  "We  are  referred 
to  the  cases  of  Baker  v.  Baker,  87  Ky.  461. 
0  S.  W.  382,  and  Splcer  v.  Seal  (Ky.)  50 
S.  W.  47,  as  sustaining  this  position.  We 
are  referred  to  other  cases  supporting  the 
same  doctrine,  hut  examination  shows  that 
they  were  cases  of  void  judgments,  and  sales 
rather  than  erroneous."  Blalie  v.  Wolf,  64 
8.  W.  910,  23  Ky.  Law  Rep.  1143. 

There  would  be  much  force  In  the  argu- 
ments of  counsel  for  plaintiff  In  error  In  the 
concluding  part  of  their  brief,  wherein  they 
say:  "The  court  could  not  render  judgment 
on  the  pleadings  for  defendant  in  error 
and  against  plaintiff  in  error,  for  the  sum  of 
$270.60,  for  employing  a  watchman  to  take 
care  of  this  property,  when  It  was  denied 
under  the  general  denial,  and  there  was  no 
evidence  before  the  court  to  show-that  such 
a  watchman  had  been  employed,  nor  what 
bis  compensation  was.  Neither  was  there 
any  order  of  court  allowing  the  receiver  to 
employ  sudi  watchman,"  but  unfortunately 
for  plaintiff  in  error,  no  such  judgment  was 
rendered  by  the  court.  The  journal  entry  in 
the  record,  page  33,  adjudges  that  the  re- 
ceiver of  the  Oklahoma  Woolen  Mills  have 
and  recover  of  the  defendant,  John  Thread- 
gill,  the  sum  of  ?12.227.fl0.  being  the  amount 
of  defendant's  bid  on  said  property,  together 
with  7  per  cent  interest  thereon  since  the 
16th  day  of  July,  1904,  the  date  of  said  bid. 
8o  by  referring  to  the  journal  entry  it  will 
be  seen  that  no  such  judgment  for  the  fees 
or  salary  of  a  watchman  as  complained  of 
by  plaintiff  In  error,  was  rendered  by  the 
court 

We  have  carefully  examined  the  record, 
and  finding  no  error  therein,  the  judgment  of 
tbe  district  court  is  hereby  affirmed,  at  the 
costs  of  plaintiff  in  error.  All  the  Justices 
concurring,  excepting  HAINBB,  J.,  who  hav- 
ing tried  the  case  below,  took  no  part  In  this 
decision. 


a«  Okl.  429) 

BES  LINE  CONST.  CO.  v.  SCHMIDT. 
(Supreme  Court  of  Oklahoma.  Teb.  14.  1006.) 
1.  CoBPOBATiONS —- Foreign  Corporations— 

Service  of  Process. 

Where  a  foreign  corporation,  other  thnn 
a  railroad  or  stage  company,  has  complied  with 
the  provisions  of  article  23,  c.  18,  Wilson's  Ann. 
St.  1003,  and  appointed  an  apcnt  in  this  ter- 
ritory for  service  of  process,  with  his  office  and 
principal  place  of  buaineas  at  an  accesftible 
pomt  in  tho  territory,  service  of  process  most 
be  made  apoo  such  aguit. 
IL  Sake— Service  on  Agent. 

Where  a  foreign  corporation,  other  than 
■  Eailrmd  or  stage  company,  has  complied  with 


the  provMons  of  article  23,  c.  18,  WIIkmi's  Ann. 
St  1903.  and  has  appointed  an  agent  In  this 
territory  for  service  or  process,  with  bis  office 
and  principal  place  of  business  at  an  accessible 
point  in  the  territory,  service  of  summons  in  an 
actitai  andnst  such  corporation  la  Izregular 
wb«i  nuLoe  upon  any  other  person. 
3.  Appearance— Spbciai.  Appeakance  — Moi 

TiON  TO  Qdash— Waiver. 

Where  service  of  summons  is  Irregular,  and 
a  motion  to  quash  and  vacate  the  same  has 
bem  nude,  overruled,  and  uceptions  saved, 
the  point  is  not  waived  by  the  defendant  after- 
ward pleading  to  the  merits  of  the  case. 

(Syllabus  by  the  Court) 

Error  from  Probate  Court  Comanche  Coun- 
ty; W.  H.  HosB^,  Jndg& 

Action  by  William  Scbmldt  against  the 
Bes  lAae  Construction  Company.  There 
was  judgment  for  plaintiff,  and  defendant 
brings  error,  Keversed. 

Dale  &  Blerer  and  Charles  O.  Black,  for 
plaintiff  In  error.  W.  C.  Stevens  and  Sims 
&  Wolverton,  for  defendant  in  error. 

PANCOAST,  J.  .  This  was  an  action 
brought  by  the  defendant  in  error  against  the 
plalutiff  in  error,  in  the  probate  court  of 
Comanche  eouuty,  for  damages.  The  plaintiff 
in  error,  defendant  below,  is  a  foreign  cor- 
poration, organized  under  the  laws  of  the 
state  of  Missouri. 

The  first  error  assigned  and  argued  in  the 
brief  of  plaintiff  In  error  arises  upon  a 
motion  to  quash  the  services  of  summons.  ' 
Summons  was  issued  on  February  6,  1903, 
and  served  upon  O.  A.  Llgbtner,  who  Is  design 
nated  In  the  return  as  a  general  ticket  and 
freight  agent  at  the  town  of  Frederick,  pkL 
The  evidence  seems  to  be  quite  conclusive, 
however,  that  Lightner  was  not,  at  the  time  of 
the  alleged  service,  the  agent  of  the  Bes 
Line  Construction  Company,  but  was  the 
agent  of  ttie  Blackwell,  Enid  &  Southwestern 
Railway  Company.  The  evidence  shows  that 
the  plaintiff  In  error  was  a  construction 
company,  and  constructed  for  the  Blackwell, 
Enid  &  Southwestern  Railway  Company  what 
is  known  as  the  Bes  Line  of  railroad,  whicli 
was  completed  and  turned  over  to  the  rail- 
way company  by  the  construction  company' 
some  time  in  January^  prior  to  the  Institution 
of  this  action.  The  evidence  also  disclosesi 
that  Ed.  L.  Peckham  bad  been  appointed  and 
designated  by  the  plaintiff  In  error  as  its 
agent  for  service  of  process  against  safd  cor- 
poration, with  his  residence,  office,  and  prin- 
cipal place  of  business  at  Blackwell,  In  Kay 
county,  Okl.  The  defendant  below  made  a 
special  appearance,  and  moved  to  quash  and 
vacate  the  service  of  summons,  setting  ,np 
that  the  Bes  Line  Construction  Company  was 
a  foreign  corporation,  and  that  Peckham  was 
Its  duly  appointed  and  authorized  agent  for 
service  of  process,  and  that  service  of  sum- 
mons could  only  be  made  upon  the  agent 
Peckham,  and  that  the  service  made  upon  Q. 
A.  Llgbtner,  designated  as  the  general  ticket 
and  freight  agent  of  the  railway  company. 

was  erroneous  and  void.  r^f^nir^ 
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The  defendant  In  error  Insists,  first,  that 
If  there  was  error  In  OTermling  the  motion, 
to  Quash  and  set  aside  sucb  service,  that  the 
same  was  waived  by  appearance  at  the 
trial  upon  the  merits,  after  the  overmlii^  of 
the  motion;  and,  secwid,  that  the  service  was 
regnlar,  l^al,  and  valid.  The  contention  of 
plaintiff  in  error  Is  that  service  of  pro- 
cess in  actions  against  foreign  corporations 
can  only  be  made  in  the  mannw  provided  by 
article  23,  c  i%  Wilson's  Ann.  St.  1903, 
when  an  agent  has  been  appointed  to  rec^ve 
service  as  provided  In  sach  article.  The  first 
section  of  this  article  (Section  122S)  provides 
Uiat  no  corporation  created  or  organized  un- 
der the  laws  of  any  other  state  or  territory 
shall  transact  any  business  within  tbls  ter- 
ritory, or  acquire,  hold,  or  dispose  of  jfrorp- 
erty,  r«Ll,  personal,  or  mixed  wltbln  this  ter- 
ritory, until  such  corporation  shall  hare  filed 
tn  the  office  of  the  Secretary  of  the  Territory 
a  duly  authenticated  copy  of  Its  charter  or 
articles  of  Incorporation,  and  sball  have  com- 
plied with  the  provisions  of  the  article.  The 
third  section  (Section  1227)  provides:  "Such 
corporation  shall  appoint  an  agent,  who  shall 
reside  at  some  accessible  point  In  tbls  terri- 
tory, in  the  county  where  the  principal  busi- 
ness of  said  corporation  shall  be  carried  on, 
or  at  some  place  In  said  territory,  if  such 
corpcffatltm  has  no  principal  place  of  business 
herein,  duly  authorized  to  accept  service  of 
process,  and  upon  whom  service  of  process 
may  be  made  In  any  action  In  which  sa^d  cor- 
poration may  be  a  party;  and  that  any  such 
action  may  be  brought  In  the  county  where 
such  agent  resides,  or  to  any  county  in  which 
the  business,  or  any  part  of  It,  out  of  which 
said  action  arose,  was  transacted;  and  ser- 
vice  upon  such  agent  shell  be  taken  and  held 
as  due  service  upon  such  corporation.  A 
duly  authenticated  copy  of  the  appointment 
or  commission  of  such  agent  shall  be  filed 
and  recorded  in  the  o£Bce  of  the  Secretary  of 
the  Territory,  and  register  of  deeds  of  the 
connty  where  said  agent  resides,  and  a  certi- 
fied copy  thereof  by  the  secretary  or  register 
of  deeds  shall  be  conclusive  evidence  of  the  ap- 
pointment and  authority  of  such  agent" 
This  last  section  was  passed  February  20. 
1901,  and  amended  section  11C9  of  the  Stat- 
utes of  1803.  The  defendant  In  error  con- 
tends that  the  method  provided  for  in  said 
section  Is  not  exclusive,  and  that  other  pro- 
visions for  service  have  been  made  by  other 
sections  of  the  statutes,  viz.,  sections  4270, 
4271,  4272.  4273,  and  4274,  Wilson's  Ann. 
St.  1903.  The  first  three  sections  referred  to 
provide  for  service  of  summons  when  the 
action  Is  against  a  railroad  or  stage  company 
or  corporation,  and  provide  for  the  appoint- 
ment and  designation  of  some  person  to  ac- 
cept and  receive  servlca  The  third  section 
provides  that  where  service  of  process  can- 
not be  made  upon  the  person  designated  by 
such  company  or  corporation  personally,  ser- 
vice may  be  made  by  leaving  a  copy  at  the 
residence.    The  last  section,  4274,  provides 


that  where  the  defmdant  Is  a  fordga  oos^ 
poratitm,  having  a  managing  agent  tn  this 
territory,  the  service  may  be  made  such 
ag^t  Section  4269  provides  (or  the  ai^ioUit- 
ment  of  >ome  deriguated  pwxm  leMdlng  In 
each  connty  in  which  the  railroad  or  stage 
line  may  or  does,  run,  or  in  which  its  bual- 
ness  Is  transacted.  It  Is  otmtended  by  the  de* 
fendant  in  nror  that  it  was  the  du^,  nndw 
ttie  law,  of  the  plaintiff  In  error  to  appoint  and 
designate  some  person  in  each  county  vpaa 
whom  service  could  be  made,  and  that  the 
company  baring  failed  to  designate  any  pet- 
eon  for  Comanche  connty,  aerrlce  conld  be 
made  in  the  manner  In  which  It  was  made  in 
this  casb 

It  win  be  noticed  that  these  provislona  of 
low,  with  reference  to  service,  are  those  pro- 
vided tor  service  against  railway  and  stage 
companies  or  corporations,  and  do  not  Include 
foreign  corporations  generally.  The  1901  law 
provides  speclflcally  the  manner  In  which 
service  shall  be  made  upon  foreign  corpora- 
tlons,  and  does  not  require  that  such  torelgn 
corporations  shall  appoint  more  than  one 
agent,  but  provides  that  such  appointment 
shall  be  ap  agent  who  shall  reside  at  some 
accopslble  point  In  the  territory,  and  In  the 
cotmty  where  the  principal  business  of  the 
cortwration  is  carried  on.  Other  states  have 
similar  laws,  and  in  the  case  of  Oland  v. 
Agricultural  Insurance  Co,  (Md.)  14  Atl.  OB^ 
It  was  held  that  this  provision  for  service 
of  process  was  one  of  the  essential  and  Im- 
portant terms  and  conditions  upon  which 
such  companies  were  allowed  to  do  business 
there,  and  that  good  faith  required  that  the 
persons  so  selected  and  appointed  for  the 
purpose  should  be  served,  and  not  the  local 
agent,  who  would  be  lil^ely  to  know  little  or 
nothing  of  the  suit  In  the  case  of  Balle  r. 
Bgnltabte  Fire  Ins.  Co.,  6S  Mo.  617,  it  was 
held  that  a  similar  law  providing  for  the  ap- 
pointment of  an  attorney  for  the  foreign  cor- 
poration, upon  whom  service  of  process  could 
be  made,  had  superseded  the  general  law,  pro- 
viding for  service  upon  corporations;  and  In 
the  case  of  Stone  v.  Travellers'  Ins.  Co.,  78 
Mo.  655,  the  law  was  again  upheld,  tlie  court 
holding  that  the  mode  of  suing  a  foreign  in- 
surance company,  not  domesticated  there  by 
reason  of  having  Its  chief  office  or  principal 
place  of  business  in  the  state,  as  provided  by 
such  section  of  the  Insurance  law,  Is  exclu- 
sive of  all  other  modes  of  service.  From  a 
careful  Investigation  of  these  statutes,  it 
would  seem  that  the  legislature  by  this  last 
act  Intended  to  provide  that  some  person 
should  t>e  designated  upon  whom  the  service 
of  process  could  be  made  In  actions  against 
foreign  corporations,  and  that  service  of 
process  should  be  made  upon  such  persons. 
The  plaintiff  In  error  in  this  case  Is  not  a 
railway  or  stage  corporation.  It  Is  purely  a 
construction  company;  and,  while  It  was  en- 
gaged In  the  business  of  constructing  a  rail- 
road, that  did  not  moke  It  a  milway  corpora- 
tion. The  evidence  abundantly  shows  that  It 
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waa  not  engaged  In  the  business  of  a  railway 
ctnporatlon,  but  tbat  wben  tbe  road  was  com- 
pleted. It  was  turned  orer  to  tbe  company  for 
which  it  was  being  constructed,  wbich  tbere- 
after  operated  It  Tbe  various  authorities 
dtod  by  counsel  for  defendant  In  errtHT  are 
not  in  point  here,  as  they  refor  to  service  up- 
on railway  eorpwatlons,  and  the  Questhm 
presented  In  those  cases  Is  not  tbe  Question 
presented  here.  We  are  of  the  opinion  tbat 
this  statute  was  not  intended  to  be  cumu- 
lative, but  that  It  l8  the  only  provision  for 
service  of  process  upon  foreign  corporations, 
othw  than  that  upon  railroads,  stage  ihies, 
eta,  moitloned  In  tbe  general  provisions  of 
the  statute  for  service  of  process.  Having 
arrived  at.  this  conclusion,  it  necessarily  fol- 
lows that  the  service  In  this  case  must  he 
fadd  irr^Iar,  and  tluit  the  motion  to  quash 
Blianld  have  beai  siutalned. 

Ab  to  the  contention  tbat  evoi  It  the  service 
was  oToneoas,  the  question  was  waived  by 
oounad  aK>earing,  filing  tai  answer  and  golD« 
to  trial,  GOQttsei  are  also  In  error.  In  Jones 
V.  Gblcago  BIdg.  &  Hfg.  Co.,  10  OkL  028,  01 
Pac.  7,  It  was  held  that:  "Where  a  court 
has  no  jurisdiction  over  a  parUcnlar  caiUK 
(ur  of  the  person  of  the  defendant,  and  tbe 
defendant  appears  specially  for  the  purpose 
of  calling  the  attention  of  the  court  to  such 
Irregularities,  and  the  court  thereupon  over- 
ruled bis  moti<m  to  such  jurisdiction,  he  may 
save  his  exception,  file  his  answer  and  pro- 
ceed to  trial  without  waiving  such  error,  and 
he  may  take  advantage  of  such  error  <m  ap* 
peel  to  the  higher  court"  Tbe  same  mle  was 
laid  down  in  tbe  case  of  the  Chicago  Bldg.  ft 
Ufg.  Ca.  r.  Pewthers,  10  Okl.  724,  OS  Faa 
901.  This  question  being  decisive  of  this 
case,  It  becomes  unnecessary  to  conddor  other 
allied  errors.  The  court  below  should  have 
sustained  the  motion  to  quash  the  service. 

The  judgment  of  tbe  trial  court  Is  tJierefcffe 
reversed,  and  It  Is  ordered  that  the  case  be 
remanded  to  the  probate  court  of  Comanche 
county,  with  direction  to  vacate  the  judg- 
ment sustain  the  motion  to  quash,  and  set 
aside  and  vacate  the  service  of  sununona. 
All  the  Justices  concurring. 


a<  OU.  481) 

BES  LINE  CONST.  CO.  v.  TAYLOR. 
(Bapreme  Coart  of  Oklahoma.  Feb.  14.  1906.) 

Error  from  Probate  Court  Comanche  Coun- 
ty;  W.  H.  Hussey,  Judge. 

Action  by  Herbert  Taylor  against  the  Bes 
Line  Constraction  Company.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
eesoT.  Reversed. 

Dale  &  Bierer  and  Charles  C  Black,  for 
plaintiff  In  error.  W.  O  Stevms  and  Sims 
&  Wolverton,  for  defendant  In  error, 

PANCOAST,  J.  The  questions  Involved 
tn  this  case  are  Identical  with  those  In  the 
case  of  the  Bes  Iilne  Construction  Co.  v. 
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WllUam  Schmidt  (No.  1657)  85  Pac.  711;  and 
upon  the  authority  of  tbat  case  tbe  judgment 
of  the  court  below  is  reversed,  and  It  is 
ordered  that  the  case  be  rouanded  to  the 
probate  court  of  Comanche  county,  with 
direction  to  vacate  the  judgment,  svstoln 
the  motion  to  quash,  and  set  aside  and  va- 
cate the  service  of  smnmons.  All  the  Jus- 
tices concnrrlns. 


06  Okl.  546) 

WILLOUGHBY  v.  FIDELITY  &  DEPOSIT 

CO.  OP  MARYLAND. 
(Supreme  Court  of  OUahoma.    Feb.  35,  1006.) 
PsiitoiPiX  AMD  SnBBTT— Bonn  ov  Bank  Pugs- 

IDENT— CONSTRUCri  ON— ESTOPPEI,. 

In  an  action  upon  contract,  tbe  party 
seeking  to  recover  cannot  claim  the  benefits 
thereunder,  and  at  the  same  time  repudiate 
the  burden.  So  In  an  action  against  a  eurety 
company  to  recover  on  the  bond  of  a  defaulting 
bank  jireRident,  the  bond  must  be  construed 
08  a  whole,  and  the  plalntiETB  right  to  recover 
must  depend  upon  such  a  construction ;  and 
wliere  such  bond  is  issued  by  tbe  surety  com- 
pany and  accepted  by  tbe  bank,  upon  the  faitb 
of  certain  statements  and  representations  In 
writing,  made  by  the  assistant  cashier  of  the 
bank,  relative  to  the  conduct,  duties,  employ- 
ment, and  accounts  of  the  defaulting  bank 
president,  and  such  statements  so  made  by  the 
said  assistant  cashier  are,  hj  the  terms  of' 
said  bond,  made  a  part  of  the  b(Hid  Itself,  the 
bond  and  statements  together  form  the  contract, 
and  thes  muet  be  constmed  together,  and  upon 
their  joint  construction,  or  upon  their  coa- 
struction  as  a  whole,  must  depend  the  right* 
and  liabilities  of  the  parties  thereto ;  and  where 
the  bond  is  issued  by  the  surety  company  and 
accepted  by  the  bank  upon  the  faith  of  the 
statements  and  representations  so  made  by  tbe 
assistant  cashier,  the  receiver  of  the  bank, 
later  appointed^  in  an  action  on  the  bond,  can- 
not be  heard  to  repudiate  or  question  the  au- 
thority of  the  assistant  cashier  to  bind  the 
bank  by  his  statements  and  representations 
concerning  the  conduct,  duties,  empl<7mentr 
and  accounts  of  the  defaulting  bank  president* 
and  at  the  same  time  be  allowed  to  recover  on 
the  bond  procured  on  the  strength  of  the  state- 
ments and  representations  so  made  by  the  said 
assistant  cashier. 

(SylUbns  by  tbe  Court) 

Error  from  District  Court,  Logan  County; 
before  Justice  J.  L.  Pancoast. 

Action  by  J.  A.  Wflloughby,  receiver  of 
the  Capitol  National  Bank,  against  the  Fi- 
delity &  Deposit  Company  of  Maryland. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Flynn  &  Ames,  for  plaintiff  In  error. 
Lawrence  &  Huston  and  Dale  &  Bierer,  for 

defendant  In  error. 

GILLETTE,  J.  In  this  case,  the  plaintiff, 
J.  A.  Willonghby,  as  receiver  of  the  Capitol 
National  Bank  of  Guthrie,  sues  tbe  Fidelity 
&  Deposit  CJompany  of  Maryland  upon  the 
bond  of  the  defendant  company,  guaranty- 
ing tiie  falthfnl  discharge  of  the  duties  of 
Chas.  B.  BllUngsl^,  as  i^sldent  of  the 
Capitol  National  Bank.  A  copy  of  Ihe  bond 
with  all  its  indorsements  Is  attached  to  and 
made  a  part  of  the  plalntUTs  petition.  The 

Digitized  by  Google 


714 


85  PACIFIC  REPORTER. 


bond  provides,  among  other  things:  "A- 
mount,  $10,000.00.  Annual  premium,  $40.00. 
Bammore,  Md.  Whereaa  Chas.  B.  BlUings- 
ley,  Guthrie,  Ok.,  hereafter  called  the  'em- 
ployee' has  been  appointed  to  the  position 
of  president;  in  the  service  of  the  Capitol 
National  Bank,  Guthrie,  Oklahoma,  here- 
after called  the  'employer'  and  whereas,  the 
employer  has  delivered  to  the  Fidelity  De- 
posit Company  of  Md.,  a  corporation  of  the 
state  of  Maryland,  bereafter  called  the 
'Company/  certain  statements  in  writing 
relative  fo  the  employee,  his  conduct,  duties, 
mployment  and  accounts,  the  manner  of 
conducting  the  business  of  tbe  employer,  and 
other  tilings  connected  with  the  issuance  of 
this  bond,  which,  together  with  any  other 
statemento  In  writing,  hereafter  made  by  the 
employer  to  the  company  relating  to  any 
SQcb  matters,  do  and  shall  constitute  the 
basis  and  form  part  of  this  ccmtract,  or  any 
continuation  thereof,  and  diall  be  warranted; 
and  it  is  bereby  agreed,  that  any  sncb  state- 
ment; made  in  writing  by  the  president, 
cashier,  or  any  officer  or  director  of  the  em- 
ployer, shall  be  cmsidered  the  statements  of 
the  employer  wltbiu  the  meaning  h»eof. 
Now,  therefore.  In  consideration  of  the  sum 
of  $40.00  paid  as  premium  for  the  period 
fnun  January  1,  1901,  to  January  1,  1905,  at 
12  o'clock  noon,  and  upon  the  faith  of  said 
warranties  of  said  employer  as  aforesaid,  it 
Is  hereby  agreed  that,  subject  to  the  obli- 
gations Imposed  by  this  bond,  on  the  em- 
ployer the  perfonuance  of  which  shall  be 
condition  precedent  to  the  right  on  the  part 
of  ttie  employer  to  recover  under  this  bcmd, 
the  company  shall,  at  the  expiration  of  three 
months  next  after  proof  of  a  pecuniary  loss 
as  hereinafter  mentioned,  has  been  given 
ta  the  company,  reimbursed  the  employer 
to  the  extent  of  the  sum  of  $10,000.00,  and 
no  further  for  snch  pecuniary  loss  of  money, 
securities,  or  other  personal  property,  as  the 
employer  shall  have  sustained  by  any  dis- 
honest act  or  acts  committed  by  the  em- 
ployee in  the  performance  of  tlie  duties  of 
the  office  or  position  in  the  service  of  the 
employer  hereinbefore  referred  to,  or  of 
such  other  office  or  position  as  employee  may 
be  eubsequentiy  appointed  to  or  called  upon 
to  fill  by  the  employer,  as  such  duties  have 
been  or  may  hereafter  be  stated  in  -writing 
by  the  employer  to  the  company,  and  occur- 
rli^  during  the  continuance  of  this  bond,  and 
discovered  at  any  time  within  six  months 
after  the  expiration  or  cancellation  of  this 
bond,  or  in  case  of  the  death,  realgnatiou, 
or  removal  of  the  employee,  prior  to  the  ex- 
piration or  cancellation  of  the  bond,  within 
six  months  after  such  death,  resignation, 
or  removal." 

Then  follows  conditions  of  the  bond  that 
are  not  material  In  the  consideration  of  this 
ease.  The  defendant  surety  company  an- 
nwered  admitting  the  giving  of  the  bond,  but 
denying  liability,  because,  as  it  claimed, 


tiie  bond  was  procured  by  false  and  fraudu- 
lent representations  made  by  the  Capites 
National  Bank  to  the  defmdant  snre^  com- 
pany, concerning  the  said  Ohas.  B.  Billings- 
ley,  his  ccmdnct,  duties,  employment,  and 
accounts.  A  copy  of  the  letter  of  the  defend- 
ant surety  company,  to  the  Capitol  National 
Bank,  asking  for  Information,  together  with 
such  of  the  questi<Hia,  answers,  and  state- 
ments made  by  B.  S.  Briggs,  the  assistant 
cashier,  as  are  necessary  for  the  considera- 
tion of  this  case,  are  as  follows: 

"Baltimore,  December  5th,  1903.  TO  the 
Capitol  National  Bank,  Gnthrie.  O.  T.;  An 
application  has  been  made  to  tills  company 
to  issue  to  you  a  Fidelity  Bond  for  Mr.  C 
E.  BllIIngBley,  as  president  in  your  service  at 
Guthrie,  O.  to  the  amount  of  $ — — .  Be- 
fore passing  on  the  said  appllcatioa  the  com- 
pany must  have  answers  to  the  following 
questions:  Tory  respectfully  yours,  Edwin 
Warfleld,  President" 

"5.  (a)  Is  he  now  (a  B.  BUUngsley)  or 
has  been  from  any  cause  Indebted  to  the 
bank  or  Its  (^cers?  A.  No.  (b)  If  so, 
give  inrticulaza,  statii^  amount;  bow  Incnr 
red,  and  how  payment  is  secured.  Not  an- 
swered. It  Is  agreed  that  tbe  above  answers 
shall  be  warranties,  and  shall  constitnto  the 
basis  and  form  part  of  the  bcmd,  or  any 
continuation  or  ocmtinuations  of  tin  same 
that  may  be  Issued  the  Fidelity  &  De- 
posit Company  of  Maryland,  to  the  unde- 
signed upon  the  person  above  named,  and 
it  is  agreed  that  the  duties,  powon  and  re- 
munerations of  the  employee  and  obllgatioiu 
of  the  employer  as  stated  in  the  above  war^ 
ranty  shall  remain  unchanged  during  the 
currency  of  ttals  bond  or  any  continuation  m 
continuations  thereof.  Dated  at  Guthrie  this 
22d  day  of  December,  190S.  Capitol  National 
Bank,  by  B.  S.  Briggs,  Asa't  Cashier,  Official 
Capacity." 

"This  must  be  returned  to  the  home  office, 
Baltimore,  Md.,  before  bond  will  be  issued." 

The  reply  Is  an  unverlfled  general  denial, 
and  a  special  denial  of  the  autliority  of 
R.  S.  Briggs,  tbe  assistant  cashier,  to  bind 
the  baidE  by  his  answers  to  said  questions, 
and  by  the  agreement  he  undertofA  to 
make  on  behalf  of  tbe  bank.  Upon  the  trial 
of  the  cause  It  wu  shown  by  the  plaintiir, 
and  by  tba  proper  cross-examinatioa  «E 
plaintiff's  witnesses,  that  notwithstanding 
the  statements  of  the  said  R.  8.  Briggs,  the 
assistant  cashio:,  in  answer  to  question  5a, 
that  Mr.  BiUlugsley  was  not  Iiulebted  to  tbe 
bank,  he  was  at  the  time  the  statement  was 
made  Indebted  to  the  bank  on  his  own  note 
of  $5,150,  and  his  own  overdraft  of 
$35,693.24.  The  bond  given  by  tbe  defend- 
ant surety  company  and  accepted  by  the 
bank  expressly  provided  that  the  statements 
in  writing  relative  to  G.  E.  Blllingsley,  his 
conduct,  duties,  employment,  and' account, 
and  other  things  connected  with  the  Issuance 
of  the  bond,  sliould  constitute  the  basts,  and 
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£wm  ft  part  of  the  ccmtract,  and  abonld  be 
'warranted;  and  that  any  statements  made 
In  vrittnjT  by  any  officer  of  the  bank  Should 
be  considered  the  statements  of  the  bank; 
and  In  consideration  of  the  sum  of  $40,  and 
upon  the  faltb  of  sach  warranties  of  the 
said  bank  the  (10.000  bond  sued  on  herein 
was  civen  by  Uie  surety  company,  and  ac- 
cq>ted  by  the  bank.  Wfam  the  plaintiff  rest^ 
ed,  the  defendant  surety  company  demuned 
to  the  evld«ice  upon  the  ground  that  the 
plaintiff  had  tailed  to  prove  facts  sufficient 
to  constitute  a  cause  of  action  In  favor  of 
the  plaintiff  and  against  the  defendant  The 
demurrer  to  the  evidence  was  sustained,  and 
the  case  dismissed  at  the  cost  of  the  plalntlfl. 
and  he  brings  It  to  this  court  claiming  that 
the  Mai  court  erred  In  sustaining  the  de- 
murrer. 

In  this  court  the  plaintiff  contends  that 
whatever  bis  rights  might  have  proved  to  be 
upon  a  fall  and  flnal  hearing,  the  demurrer 
to  the  evidence  was  not  well  taken,  and 
should  not  have  been  sustained,  based  as  It 
was  on  the  pleadings  and  plaintiff's  evidence 
alonck  Let  us  examine  for  a  moment  the 
Issues  and  status  of  the  case  when  plofntifl 
rested,  and  the  demurrer  was  interposed  by 
the  defendant,  and  sintalned  by  the  court. 
A  copy  of  the  bond  sued  on  was  attached  to 
and  made  a  part  ot  the  plaintiff's  petition, 
and  was  admitted  the  defendant  in  its 
answer,  so  It  was  fully  before  the  court. 
The  questions  and  answers  thereto,  as  made 
by  the  cashier,  and  the  statements  attached 
to  them,  were  attached  to  and  made  a  part 
of  the  defendant  answer,  and  not  being  deni- 
ed under  oath  under  section  3986  of  our  stat- 
utes of  188S,were  taken  as  true,  and  there- 
fore were  fully  before  the  court  By  the 
tenoM  of  tte  bond  ItseU  these  questions  and 
answers,  and  the  statement  attached  thereto 
were  made  a  part  of  the  bond,  and  constitut- 
ed the  basis  of  the  contract  end  vrere  stlim- 
latod  to  be  warranties;  and  upon  the  faith  of 
■nch  warranties  the  bond  wss  issued  by  the 
surety  company,  and  acc^ted  by  the  bank. 
The  pleadings  aad  evidence  also  disclosed 
that  In  December.  1003,  application  was 
made  to  the  defendant  surety  company  for 
Uils  bond  for  G.  B.  Blllingsley,  as  president 
of  the  Capitol  National  Bank;  that  the  surety 
company  by  Its  letter  of  -  December  6th  sub- 
mitted certain  questions  to  the  bank  to  be 
answoed  by  It;  that  on  December  22,  1903. 
tite  questlimB  wwe  answered  by  R.  8.  Brlgga. 
the  assistant  cashier  of  the  tuuk,  and  he  an- 
swered them  falsely,  knowing  at  the  time 
tliat  the  answers  were  false;  that  on  Deconber 
SO,  iSO&,  tbe  d^endant  surety  company  is- 
sued its  b<nid,  and  the  bank  acc^ted  it 
upon  the  express  written  condition  contained 
In  13ie  body  of  the  bond  Itself,  that  the  atate- 
mente,  answers,  and  represraitatlons  so  made 
sboold  constitute  the  basis,  and  form  a  part 
of  the  contract;  and  that  the  bond  was  issued 
by  tbe  surety  company  and  accepted  the 
bank  iq>on  the  faith  of  the  said  warranty 


and  r^reaentattons;  that  during-  the  years 
covered  by  tbe  life  of  tbe  bond  the  doors  of 
the  bank  were  closed,  and  It  was  placed  in 
the  hands  of  a  recetvw,  and  later  tbe  re< 
celver  brought  tms  action  to  recover  from 
the  surety  company  on  the  bond  In  questicm, 
claiming  that  tiie  said  O.  B.  Blllingsley,  the 
bonded  president  had  defftulted  In  a  sum 
far  in  excess  of  the  amonnt  of  the  bond.  In 
this  condition  of  tbe  case  we  tblQfc  the  ques- 
tion was  fairly  printed  i^ion  tbe  demurrer 
to  the  evidence  as  to  whether  or  not  a  cause 
of  action  had  been  proved  In  favor  of  the 
plalntUC,  and  against  the  defendant  A  care- 
ful examination  of  the  record  has  convlno^ 
us  that  the  plaintiff  did  not  moke  out  his 
case,  and  that  the  demurrer  to  the  evidffiice 
was  well  takai-  and  properly  sustained.  We 
shall  base  our  conclusion  upon  but  one  of 
tbe  grounds  urged  In  the  court  below. 

Fidelity  and  guaranty  Insurance  Is  of  com- 
paratively modem  origin,  and  has  not  had 
tbe  consideration  in  the  hooks  that -has  been 
bestowed  upon  fire  and  life  Ui8uraiM».  But 
while  it  Is  of-  but  comparatively  mod- 
em origin,  it  Is  neverttieless  already 
a  thoroughly  established  and  legltisoate 
line  of  insurance  that  baa  come  to 
stay,  and  Indeed  Is  filling  a  most  Important 
part  in  tbe  modem  business  world.  From 
reason  and  analogy,  however,  It  Is  plain  that 
many  of  the  principles  underlying  and 
governing  fire  and  Ufe  Insurance  must  ai^ly 
to  fidelity  and  guaranty  liuuranca  It  bius 
long  been  the  settled  law  In  Are  ami  life- 
insurance  that  where  statements  and  repre- 
saitstkms  have  been  made  by  tbe  Insured  as 
the  bwbi  for  12ie  Insurances,  and  by  tbe 
tama  of  the  policy  Issued  and  accepted, 
said  statonents  are  made  a  part  of  tbe  policy 
Itself,  any  material  false  and  A-audulent 
statement  made  by  the  Insured  will  avoid  the 
policy.  The  reason  for  tills  rule  is  sound.  A 
poson  unsound  In  body  cw  mind,  who  falsely 
and  knowli^^  r^>res«itB  himself  to  be  sound 
physically,  in  order  to  secure  life  insurance, 
and  stipulates  that  his  telse  representations 
shall  be  treated  as  warranties,  and  as  part 
of  the  policy  ttself,  sboold  not  be  allowed  to 
recover.  The  man  seeking  Are  Insurance 
who  falsely  and  knowingly  represents  his 
property  to  be  free  from  Incumbrance  when 
It  Is  Inenmbered  for  more  than  Its  value,  and 
such  false  representations  are  made  a  part 
of  the  policy  of  insurance,  should  not  be  al- 
lowed to  recover  for  a  loss  by  fire,  for  res- 
8<Mis  too  apparent  to  admit  of  consldffl-atlon 
hen.  In  the  case  of  Dwlght  et  ai.  v.  Germa- 
nla  Life  Insurance  Co..  103  N.  Y.  341.  8  N.  E. 
654,  57  Am.  Bep.  720;  the  court  says:  '*Wbere 
the  assured.  In  a  policy  of  life  insurance, 
warranta  tbe  truth  of  the  answers  made  by 
him  to  questions  in  his  application,  compli- 
ance with  such  w^srranty  Is  a  condition  of 
tbe  validity  ot  the  contract  of  Insurance,  and 
It  must  be  assumed  that  any  substflotial 
deviation  from  truth  In  such  answers  is  ma- 
terial to  the  risk  and  renders  thefioll<7  void." 
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Also  see  the  following  cases,  and  cases  dted 
llierein:  Price  t.  Pboenix  Mutual  Life  In- 
surance Co..  17  Minn.  497  (Gfl.  473).  10  Am. 
Rep.  166;  Jeffries  t.  Economic  Mutual  Llfd 
Ins.  Co.,  22  Wall.  47.  22  L.  Ed.  833. 

We  are  not  entirely  without  precedent  In 
fidelity  guaranty  insurance  cases.  In  tbe 
case  of  the  American  Credit  Indemnity  Com- 
pany V.  Carrollton  Furniture  Manntactnrlng 
Co.,  95  Fed.  111.  36  a  C.  A.  671,  this  language 
Is  Tised:  "Wben  there  Is  a  definite  agreement 
that  tbe  application  for  Insurance  Is  a  part 
of  the  contract,  and  the  statements  in  the 
application  are  expressly  declared  to  be  "war- 
ranties, they  are  treated  as  such,  and  not 
merely'  as  representations,  and  must  be  strict- 
ly construed,  or  the  policy  will  not  take 
effect"  See,  also.  Hunt  t.  Fidelity  &  Casu- 
alty Ga,  09  Fed.  242,  S9  C.  C.  A.  496,  and  au- 
thorities there  cited.  In  the  Hunt  Case,  tbe 
oonrt  says:  "The  promissory  statement,  hav- 
ing been  made  part  of  tbe  contract  between 
the  parties,  by  the  terms  both  of  the  policy 
and  the  declarations,  was,  in  effect,  a  war- 
ranty, which  the  assured  was  bound  to  ful- 
fill In  substance  and  according  to  Its  meaning. 
Jeffries  v.  Insurance  Company,  22  Wall.  53, 
22  L.  Ed.  833;  Insurance  Ca  v.  France,  91  U. 
S.  613,  22  L.  Ed.  401;  Brady  T.  Association, 
9  C.  C.  A.  252,  60  Fed.  727;  Mo.  K.  T.  Trust 
Co.  T.  Herman  National  Bank,  23  C.  O.  A^  65, 
77  Fed.  117.  It  is  quite  Immaterial  that  the 
statement  Is  not  called  warranty.  It  is  a 
stipulation  embodied  In  the  contract  by  tbe 
'  words  of  the  policy  tot  the  performance  of 
future  acts,  and,  as  Bnch,  la  an  express  war- 
ranty." We  are  aware  that  many  cases  may 
be  found  In  the  books  where  doubts  arise 
as  to  whether  tbe  warranties  made  by  the 
assured  were  untrue  as  made,  or  were  made 
Id  good  faith,  and  doubts  yet  remain  of  their 
untruth.  In  such  cases  a  disputed  question 
of  fact  arises  for  the  Jury  to  determine.  A 
few  courts  iiave  gone  so  far  as  to  bold  that 
the  fact  that  tbe  warranties  when  made  were 
false  is  not  enough,  but  that  It  must  bo 
further  shown  that  they  were  also  known  to 
be  false  by  the  assured;  but  tbe  great  weight 
of  authority  holds  that  proof  of  the  material 
falsity  of  the  varranties  defeats  the  r^bt 
of  recovery. 

In  the  case  at  bar,  however,  we  are  not 
called  on  to  make  any  fine  distinction.  The 
rqnresentatlons  of  the  assistant  cashier,  which 
were  contracted  to  be  warranties,  were  that 
■Ow  E.  Bllltngsley,  tbe  defanltlng  president, 
-was  not  indebted  to  the  bank  In  any  snm. 
These  warranties  were  outrageously  untrue, 
and  were  known  to  he  untrue  by  the  assistant 
cashier  wben  he  made  them,  as  shown  by  bis 
evidence.  At  the  time  he  represented  that 
said  Bllllngsl^  did  not  owe  the  bank,  he, 
Bllllngsl^,  was  indebted  to  the  bank  on 
his  own  note  of  $5,161,  and  Interest,  and 
on  his  own  overdraft  in  tbe  sum  of  $35,693.34. 
Slight  or  immaterial  errors  may  be  conceded 
not  to  avoid  the  liability  of  the  surety  com- 
pany, but  with  mch  glaring  mlsrepreaaita- 


tions  as  the  above,  the  court  need  only  to  loc^ 
to  the  face  of  the  transaction  to  detect  Its 
bad  faith,  wben  in  connection  with  the  testi- 
mony of  the  assistant  cashier,  that  he  knew 
of  the  above  indebtedness  of  C.  B.  BllUngsley, 
when  he  represented  to  the  surety  company 
that  said  Blllingsley  was  not  Indebted  to  the 
bank  at  all.  But  we  are  not  ccmflned;  in  the 
case  at  bar,  to  the  authorities  of  life  and 
fire  Insurance  alone,  as  many  cases  have 
arisen  and  have  been  passed  on,  not  <Hily  by 
the  state  courts,  but  by  the  Supreme  Courts 
of  the-  United  States,  two  of  which  will  be 
later  considered  In  tbe  discussion  of  the 
second  question  presented  In  this  case. 
The  Guarantee  Company  v.  Mechanics,  ett, 
Co.,  183  U.  S.  402,  22  Sup.  Ct  124,  46  I*  Ed. 
253 ;  Fidelity  Deposit  Company  v.  Gourtn^, 
18C  U.  S.  342.  22  Sup.  GL  833,  46  L.  Ed.  1193. 

This  leads  us  to  the  second  point  necessary 
to  our  consideration.  It  is  claimed  by  the 
plaintiff  In  error  that  even  though  It  be  troe 
that  willful,  false  statements  made  by  one 
seeking  fidelity  Insurance,  which  are  made 
tbe  basis  of  and  form  part  of  the  bond  Itsdf, 
may  defeat  the  plaintiff's  rights  to  recover, 
yet  sucii  a  proposition  can  have  no  appUca- 
tiou  to  the  case  at  bar,  and  cannot  affect 
tbe  rights  of  tbe  plaintiff  In  this  action,  for 
the  rciiFOD  that  tbe  said  Brlggs,  the  assistant 
cashier,  bad  no  authority  to  moke  said  state- 
ments, or  to  bind  the  bank  in  any  way,  and 
that,  as  be  was  only  the  assistant  cashia, 
no  presumption  arises  that  he  acted  with 
authority,  and  bis  authority  to  act  was  not 
shown  In  the  trial  of  the  ease.  This  bond 
was  Issued  by  the  defendant  surety  company, 
and  accepted  by  tbe  bonk  upon  the  faith 
of  the  correctness  of  the  statements,  and  said 
statements  were  made  warranties  and  became 
a  part  of  tbe  bond  itself,  and  so  became  and 
were  a  part  of  tbe  contract  sued  on  by  the 
plaintiff.  It  Is  the  weil-setUed  law  that  a 
party  seeking  to  recover  upon  a  contract  can- 
not claim  the  benefits  arising  therefrom, 
and  at  the  same  time  repudiate  its  hardens. 
To  allow  tbe  receiver  of  the  bank,  while 
suing  on  the  contract,  to  question  the  autlior- 
ity  of  the  assistant  cashier  to  make  the  state- 
ments and  misrepresentations  which  are  a 
part  of  the  contract  sued  on,  would  be  to 
allow  tilm  to  accept  Ita  benefits  and  reject 
its  burdens.  To  secure  tbe  bond  on  which 
Its  receiver  sues,  the  bank,  by  its  assistant 
cashier,  made  the  representations  which  form 
a  part  of  the  bond  itself,  and  It  dora  not  lie 
In  the  mouth  of  the  receiver,  while  suing  on 
the  bond,  to  repudiate  the  statem^te  and 
warranties  made  by  the  assistant  cashier 
upon  which  the  bond  was  secured.  The 
Supreme  Court  of  tbe  United  States  has  said : 
"The  Information  solicited  was  such  as  was 
proper  to  be  asked  of  and  communicated 
by  the  bank,  and  as  tbe  renewal  was  pre- 
sumably made  upon  the  faith  of  the  state- 
ments contained  In  the  certificate,  the.Iwnk 
ought  not  to  be  lieard,  while  seeing  to  ob- 
tain the  benefits  of  the  stipnlatloQ  agreed 
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to  be  perfonned  1^  the  surety,  to  daty  the 
■nOiortty  ot  Its  oflScen  to  make  the  repre- 
■entatlonB  whlcb  Induced  the  surety  to  again 
bind  Itself  to  be  answerable  for  tbe  faltbfal 
p^onnnnoe  by  McKnlght  of  the  duties  of 
Us  anplQyment"  Fidelity  &  Deposit  Go.  t. 
Orartney,  180  U.  &  842,  22  Sup.  Gt-  833,  46  L. 
Ed.  11U3;  Baihray  Companies  r.  Keokuk 
Bridge  Go.,  131  U.  S.  871, 9  Sup.  Ct  770,  83  L. 
Ed.  167. 

The  plaintiff  In  error  lays  great  stress 
upon  the  case  of  the  Amalcan  Surety  Ga  t. 
Panly,  170  U.  8.  m  18  Sup.  Ct  65%  42  U 
Ed.  977.  That  was  a  case  wherdn  Geo.  N. 
O'tf rlen,  as  cashier  of  the  Gallfornla  National 
Bank  songfat  and  secured  an  indemnity  bond 
from  the  sorety  company  In  the  sum  of 
|US,000.  In  bis  negotiations  for  this  bond 
he  transmitted  to  the  surety  company  a  strong 
letter  of  recnnmendatlon  from  one'  J.  W. 
Collins,  tbe  president  €t  said  bank.  Collins 
also  secured  from  said  surety  company  a 
925,000  bond  for  blmselt  During  tbe  life  of 
these  bonds  0*Brien  and  Oolllns,  acting  to- 
gether, wrecked  tbe  bank,  and  its  doors 
were  dosed.  Tbe  surety  company  refused 
payment,  and  suit  was  brought  against  It. 
tt  was  contended  tlut  the  president  of  tbe 
bonk  had  made  false  representations  con- 
cerning O'Brien,  his  conduct^  his  character, 
accounts,  and  Int^nrlty,  In  erdor  to  enable 
O'Brien  to  secure  the  bond,  and  that  tbe 
receiT»  of  tbe  bank  should  not  be  allowed  to 
recover  on  the  bond  secured  by  the  fraud  of 
the  president;  but  the  court  held  the  surety 
company  liable,  and  upon  the  authority  In 
thai  case  the  plaintiff  in  error  maintains - 
that  the  snre^  company  In'  this  case  should 
also  be  held  tlable.  tn  that  case  the  court 
said :  "None  of  the  cases  cited  embrace  the 
present  one.  In  the  first  place  the  procuring 
of  a  bond  for  O'Brien  in  order  that  lie  m^^t 
tiecome  qnallfled  to  act  as  cashiw,  was  no 
part  of  the  business  of  the  bank,  nor  within 
the  8ccq?e  of  any  duty  Imposed  upon  Coiiins 
as  presidoit  (tf  the  bank.  It  was  thebusinees 
ct  O'Brien  to  obtoin  and  present  an  acc^t- 
able  bond.  And  it  was  for  the  bank  by  its 
constituted  anthorltiee  to  accept  or  reject 
the  bond  so  presented.  The  bank  did  not 
anOiOTlae  Collins  to  give  nor  was  it  aware 
be  gave,  nor  was  be  entitled  by  Tlrtue  of  his 
office  as  president  to  sign  any  certificate 
as  to  the  efficiency,  fidelity,  or  int^ity  of 
03rlen.  No  relattonahip  existed  between 
the  bank  and  the  surety  company  until 
O'Brien  presented  to  the  former  the  bond  In 
suit  Wbst,  therefore,  Girillns  assumed  In 
his  capacity  as  president  to  certify  as  to 
O'Brien's  fidelity  and  integrity,  was  not  with- 
in the  course  of  tbe  business  of  the  bank  nor 
within  any  authority  he  possraaed.  He  could 
not  create  such  authority  by  assuming  to  have 
it" 

It  will  be  noted  that  the  court  here  de- 
tides  that  the  recommendation  of  the  pru- 
dent of  the  bank  was  not  authorized  tgr  the 
bank  ItaeU;  and  tliat  beins  outeide  of  the 


scope  of  tbe  duties  and  authority  of  the 
presldait  the  recommendation  Is  held  not 
to  be  that  of  the  bank,  and  hence  not  bind- 
ing upon  Che  bank.  But  it  will  also  be  noted 
that  the  court  says  that  no  relationship 
existed  between  the  bank  and  the  surety 
company  until  O'Brien  presented  to  tbe  bank 
tiie  bond  In  suit  Under  such  circumstances 
we  think  the  conclusion  of  the  court  entire- 
ly in  accord  with  the  great  weight  of  au- 
thorities, and  were  the  facts  in  the  case  at 
bar  in  accord  with  those  in  the  Pauley  Case, 
we  would  regard  It  as  a  case  in  point  and 
controlling.  But  In  the  case  now  under  con- 
sideration It  Is  not  true  that  no  relations 
existed  between  the  bank  and  the  surety 
company  ontU  C.  E.  Bllllngsiey  presented 
his  bond  to  the  bank.  On  the  other  hand 
ai^llcatlon  having  been  made  to  the  surety 
company  for  a  bond,  the  surety  company,  on 
December  5.  1903.  wrote  to  the  bank  tbe  let- 
ter of  inquiry  which  we  have  hereinbefore 
set  forth.  The  letter  of  Inquiry,  It  will  be 
noted,  was  addressed  to  the  bank  and  not  to 
It-  S.  Brlggs,  the  asslstent  cashier.  The  as- 
sistant cashier,  ou  December  22,  1903,  an- 
swered the  questioiu  andn  falsely  staled  that 
G.  E.  Bllllngsiey  was  not  Indebted  to  the 
bank  In  any  sum.  He  also  signed  tbe  agree- 
ment following  the  questions,  and  a  part  of 
the  same  document,  agreeing  that  the  an- 
swers to  the  questions  should  be  warranties 
and  constitute  the  basis,  and  form  a  part  of 
tbe  bond  to  be  issued  by  the  surety  company. 
All  this  occurred  prior  to  the  issuance  of 
the  bond,  while  In  the  Pauley  Case  no  letter 
of  Inquiry  was  addressed  to  the  bank,  and 
it  was  not  agreed  that  the  statemoits  of  the 
president  upon  whldi  the  bond  was  obtained 
should  constitute  warranties  and  be  the  ba- 
sis tor  the  bond.  In  short;  no  relations  ex- 
isted betweoi  tbe  bank  and  tbe  surety  com- 
pany until  O'Brien  presrated  his  bond  to  the 
bank.  When  the  bond  of  0.  B.  Bllllngsiey,. 
hi  tbe  cose  at  bar,  was  later  issued  on  tbe 
30th  day  of  Decembw,  1908,  It  OQiressly 
provided  that  in  consideration  of  the  sum  ot 
940,  and  upon  the  faith  of  the  warranties 
ot  tlie  said  bank  (referrli^  to  the  warranty 
signed  by  B.  S.  Brlggs,  caidiier)  the  bond 
was  Issned.  Not  only,  ttien,  was  the  bond  1»< 
sued  on  the  f  idtfa  of  tbe  correctoess  of  the 
answers  and  statemente  of  the  as^tant 
oishier,  but  It  was  also  accepted  by  the 
bAnk  iipim  the  fatth  of  the  conectness  of 
sold  statonents.  We  think  that  these  facts 
take  this  case  entirely  outeide  of  the  rule 
laid  down  in  the  Pauley  Case. 

Nor  are  we  alone  In  this  conclusion,  tor 
tile  question  has  beoi  twice  before  the  Su- 
preme 'Court  of  the  United  States  In  more 
recent  cases  than  the  Paiil^  Case^  and  in 
these  subsequent  cases  that  case  has  been 
dlstlngnished  to  such  an  extent  that  It  can- 
not lis  we  have  heretofore  said,  fairly  be 
r^rded  as  a  case  applying  here.  In  the 
case  of  the  Guarantee  Co.  v.  Mechanics,  eta, 
Co..  183  U.  S.  40%  22  Sup.  Ot  m46  L  mi 
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203,  Cblef  Jastlce  Fnller  nees  this  language : 
"It  also  results  that  there  can  be  no  recovery 
at  all  on  the  cashier's  bond.  If  the  bank 
had  observed  the  stipulation  In  the  teller's 
bondl,  to  which  we  have  referred,  It  Is  ob- 
vious there  would  have  been  no  cashier's 
boQd,  and  the  question  would  not  have  aris- 
en. But  this  It  did  not  do,  and  the  bond  was 
given.  The  bond  provided  that  the  company 
covenanted  with  the  bank  in  reliance  on 
the  statement  and  declaration  of  the  presi- 
dent on  behalf  of  the  hank,  and  on  the  bank's 
strict  observance  of  the  contract;  that  any 
misstatement  of  a  material  fact  In  the  dec- 
laration should  Invalidate  the  bond,  etc. ; 
that  any  written  answers  or  statements 
made  by  or  on  behalf-  of  said  employer  In 
regard  to  or  In  connection  with  the  conduct, 
duties,  accounts,  or  methods  of  supervision 
of  the  snid  employe  delivered  to  the  com- 
pany either  prior  to  the  Issue  of  this  bond, 
or  to  any  renewal  thereof,  or  at  any  time 
during  its  currenty,  should  be  held  to  he 
warranties  thereof,  and  form  a  basis  of 
this  guaranty,  or  of  its  continuance.  The 
statemraits  were  required  to  be  and  were 
made  on  behalf  .of  .the  bank,  and  the  presi- 
dent acted  for  the  bank  in  doing  so;  and 
the  bonds  were  procured  by  the  bank,  and 
the  bank  paid  the  premium.  There  can  be 
no  doubt  that  the  bank  was  responsible  for 
the  representations  of  Its  cashier  In  the  one 
'instance,  and  its  president  In  the  other,  In 
procuring  these  contracts  of  indemnity.  The 
representations  made  in  the  declaration  on 
which  the  cashier's  bond  was  issued  were 
clearly  misrepresentations.  In  Pauley's  Case, 
the  president  and  cashier  were  confeder- 
ates in  the  dishonesty  of  the  cashier,  for 
the  purpose  of  defrauding  the  bank;  and 
also  It  was  held  no  part  of  the  duties  of  the 
president,  under  the  circumstances  there  dis- 
closed, to  certify  the  Integrity  of  the  cashier, 
as  he  did." 

In  the  still  later  case  of  Fidelity  &  Deposit 
Co.  V.  Courtney,  186  U.  S.  342,  22  Sup.  CL 
833,  4S  L.  Ed.  1193,  Justice  White  says:  "In 
Guaranty  Co.  v.  Mechanics,  etc.,  Co.,  183  U. 
8.  402,  22  Sup.  Ot  124.  4fl  L.  Ed.  253,  this 
court  recognize  as  binding  upon  the  bank  a 
certificate  given  by  one  of  Its  officers,  em- 
bodying replies  to  questions  asked  by  the 
guaranty  company  respecting  one  of  the  em- 
ployes of  the  bank,  although  no  proof  was 
Introduced  that  special  authority  had  been 
conferred  upon  the  officer  to  make  the  cer- 
tificate. Nor  does  the  ruling  in  American 
Surety  Company  v.  Panly,  170  U.  S,  15Q,  18 
Sup.  Ct  552,  42  L.  Ed.  977,  warrant  the 
claim  that  It  Is  an  authority  against  the  ad- 
missibility of  the  certificate  here  In  ques- 
tion. In  the  bond  considered  In  the  Pauley 
Case  it  was  not  agreed  that  the  statements 
of  the  president  upon  which  the  bond  was 
obtained,  should  be  the  basis  of  the  bond. 
The  answers  made  by  the  person  who  was 
president  of  the  bank  to  the  interrogatories 
of  the  snrety  company  were  but  mere  com- 
mendation by  one  individual  of  another  in- 


dividual, at  a  time  when,  as  said  by  the 
court,  "no  relation  existed  between  the  bank 
and  the  surety  company.'  Again*  in  the 
Pauly  Case,  no  lettor  of  Inqnlry  was  address- 
ed to  the  bank,  unlike  the  practice  pursued 
with  respect  to  the  renewal  here  In  contro- 
versy, and  tbo  letter,  whose  contents  In  the 
Pauley  Case  was  claimed  to  be  binding  on 
the  bank,  was  written  by  one  who  was  not 
charged  with  the  duties  of  conducting  the 
correspondence  of  the  bank."  Entertaining 
the  views  that  we  do,  we  think  that  the 
plaintiff  clearly  failed  to  establish  facts 
snfilclent  to  entitle  bim  to  recover,  and  that 
the  demurrer  to  the  evld«ice  was  well  taken, 
and  properly  sustained.  The  coDclostomr 
here'  reached  make  It  unnecessary  to  pass  up- 
on other  qnesdons  presented  in  bri^  of 
counsel. 

The  Judgment  of  the  court  below  will  be 
affirmed.  All  the  Justices  concurring,  ex- 
cept PANCOAST,  J.,  who  eat  in  the  trial  of 
cause  in  the  court  below,  and  BURFORD,. 
C.  J.,  who  declined  to  take  any  part  In  said 
cause,  for  the  reason  that  he  Is  a  creditor  of 
said  Insolvent  bank. 


(16  OU.  G30> 
MORGAN  V.  TEURITORT. 
(Supreme  Court  of  Oklahoma.     Feb.  15.  1906.) 

1.  iNniCTiraNT—CERTAINTT. 

An  indictment  which  charges  a  design  on 
the  part  of  the  accused  to  affect  the  death  of 
a  "certain  person  whose  name  is  to  the  grand 
jurors  unknown,"  and  .the  eubseqnent  aiieKa- 
tions  of  which  refer  to  "Raid  person,"  is  suffi- 
-ciently  certain  and  specific  in  its  deacriptiw 
of  the  deceased. 

[Ed.  Note. — For  cases  In  point,  see  vol.  27, 
Cent.  T>lg.  Indictment  and  Information,  {  273.J 

2.  Same— iNSTBucnoNS— Manslauohteb. 

Where  a  defendant  is  charged  with  murder, 
and  is  convicted  of  manslaughter  in  the  first 
degree,  and  tliere  are  instructions  given  propa-ly 
defining  and  covering  the  law  of  murder  and 
manslaughter,  an  instruction  that  If  the  jnry 
"find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  cut  and  stabbed  the 
deceased  with  a  knife,  and  kilted  him,  and  that 
be  did  so  cut  and  atab,  with  a  premeditated 
design  to  affect  the  death  of  the  deceased," 
they  should  then  "find  the  defendant  guilty 
of  murder,"  is  not  erroneous  as  exclnding  the 
theory  of  manslaughter  in  the  first  degree. 
8.  Same— Evidence— Aduisbibiutt. 

Upon  a  trial  for  murder,  where  It  appears 
that  the  injuries  were  inflicted  by  a  certain 
kind  of  instrument  or  weapon,  evidence  that 
the  defendant  had  such  weapon  in  his  possee- 
aion  I>efore  the  killing  is  admissible. 

4.  Sauk  —  Appeal  —  Uabulbss  Erbob— Ih- 
btbuctions. 

On  a  trial  of  an  indictment  for  mnrder. 
where  an  instruction  is  given  upon  the 
subject  of  murder,  and  the  verdict  of  the  jury 
is  for  manslaughter  in  the  first  degree,  the 
instruction  cannot  prejudice  the  defen&n^  and 
even  though  erroneous  is  not  anch  erzor  as 
will  caoBe  a  reversal  of  the  case. 

[Ed.  Note. — For  cases  in  point,  see  voL  26, 
Cent.  Dig.  Homicide,  {  720.] 

5.  Same— AccouFXJCK— GoBBOBOBATion— Ia< 

STRUCT I ON. 

Where  the  evidence  in  a  criminal  case, 
on  behalf  of  the  territory,  sufficiently  corrobo- 
rates the  evidence  of  an  accoiiipIic&  jud  blai^ 
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It  shows  the  connection  of  the  defendant  with 
the  commlasion  of  the  crime,  and  where  the 
defendant,  when  testifying  in  his  own  behalf, 
admits  striking  the  blow  with  the  weapon  that 
caused  the  death  of  the  deceased,  the  giving 
of  sn  instruction  defining  the  rule  of  corroborat- 
ing evidence,  which  is  not  tecbnicall?  correct, 
but  which  is  not  misleading,  does  not  constitute 
error. 

6.  Samk— Instbuctioks  Requested — Refusal 

No  Ebbob, 

Where  the  trial  court  in  its  general  instmc- 
tions,  soflBcientiy  covers  the  propositions  of 
law  upon  which  the  jury  should  be  instructed. 
It  Is  not  error  to  refuse  the  instructions  re- 
qnested  by  the  defendant,  even  though  they 
correctly  state  the  law  upon  the  subject  in- 
cluded therein. 

lEd.  Note.— For  cases  in  point,  see  vol,  M, 
Gent.  Dig.  Criminal  Law,  S  2011.] 

(SyllabuB  by  the  Court.) 

Brror  from  District  Oonrt,  Grant  Connty; 
before  Justice  James  K.  Beancbamp. 

James  F.  Morgan  was  convicted  of  murder, 
and  briiqrs  aeror.  Affirmed. 

A.  M.  Maekey  and  W.  S.  Denton,  for  plain- 
tiff In  error.  F.  G.  Walling,  Co.  Atty.,  for 
defendant  In  error. 

PANCOAST,  J.  The  plalntlfl  In  error, 
James  F.  Morgan,  was  tried  In  tbe  district 
court  of  Grant  connty  for  murder  at  the 
March  term,  1904,  of  said  court,  and  was  con- 
victed of  manslaughter  In  the  first  degree, 
and  sentenced  to  Imprisonmrait  In  the  ter- 
ritorial prison  for  a  period  of  15  years, 
from  which  judgment  of  conviction  be  ap- 
peals, assljnilng  numerous  errors  alleged  to 
have  heeta  committed  In  the  trial  of  said 
cause. 

The  first  assignment  la  that  the  Indictment 
Is  not  snffldenQy  definite  and  certain.  It 
seems  that  the  nameof  tbe  person  Icilled  was 
not  known  by  the  grand  Jurors,  and  tbey 
therefore  referred  to  blm  as  a  person  whose 
name  was  unknown  to  them.  The  first  ref- 
erence In  the  Indictment  to  the  deceased  Is 
"of  a  certain  man  whose  name  la  to  the 
grand  jurors  unknown,"  and  a  similar  ref- 
erence and  statement  Is  made  In  each  In- 
stance, In  which  the  name  of  tbe  deceased 
person  Is  generally  used,  except  In  certain 
lnstanc«L  In  which  reference  Is  made  to 
the  deceased  as  "said  person."  We  cannot 
see  but  what  this  language  Is  sufficiently  def- 
inite and  certain.  There  can  be  no  question 
as  to  who  is  meant  by  tbe  use  6t  the  words 
"said  person,"  following  the  first  statement 
lhat  the  name  of  the  person  killed  was  un- 
known to  the  grand  jurors.  In.  fact,  we  can- 
not well  see  bow  any  other  language  could 
have  been  used  that  would  make  the  lan- 
guage of  tbe  Indictment  mwe  definite  and 
certain  in  that  regard. 

The  next  assignment  of  error  argued  in 
tbe  brief  arises  out  of  tbe  fact  of  tbe  admis- 
sion of  certain  evidence  that  was  allowed  to 
be  introduced  and  then  taken  from  the  jury. 
At  tbe  trial  tbe  court  allowed  one  witness  to 
be  Interrogated  as  to  hla  knowledge  of  the 


defendant  having  carried  a  knife,  and  as  to 

Its  description,  and  at  the  time  In  which  ike 
knew  of  the  defendant  having  owned  such  a 
knife;  the  time  behig  recently  before  the 
homicide.  After*  this  evidence  was  allowed 
to  go  to  the  jury  It  was  then  by  direct  in- 
struction from  the  court  withdrawn  from 
their  consideration.  It  Is  claimed  by  tbe 
plaintifC  In  error  that  this  evid«ice  was  in- 
competent and  prejudicial,  and  after  having 
been  admitted  and  allowed  to  go  to  tbe  jury 
that  the  injury  could  not  be  cured  by  the 
court  withdrawing  It  from  the  consideration 
of  the  jury.  First,  we  are  not  willing  to 
concede  that  this  testimony  was  incom- 
petent. In  fact,  we  think  It  was  com- 
petent Tbe  evidence  shows  that  the  homi- 
cide was  committed  by  the  use  of  some  sharp 
instrument,  such  as  a  knife,  the  wound  being 
a  stab  reaching  from  the  front  part  of  Ihe 
breast,  tn  to  the  heart,  and  there  was  no 
dispute  but  what  the  wound  must  have  been 
Inflicted  by  a  knife  of  tbe  size  of  a  good- 
sized  pocketknife.  The  authoritieB  are  nu- 
merous to  the  effect  that  It  Is  competent 
and  relevant  tn  such  cases  to  show  that  the 
accused  owned  or  had  weapons  In  his  posses- 
sion, prior  to  or  shortly  after  the  commis- 
sion of  the  crime,  and  there  seems  to  be  no 
exception  to  this  rule.  12  Cyc.  S99,  and  nu- 
merous authorities  cited;  State  v.  Kalns- 
barger  (Iowa)  87  N.  W.  153.  But,  even  It 
such  testimony  was  not  competent,  can  it  be 
said  that  by  the  introduction  of  Incompetent 
or  irrele.vant  testimony  In  a  criminal  case, 
which  Is  afterwards  excluded  and  taken  from 
the  jury  by  the  court,  the  court  has  commit- 
ted each  prejudicial  error  as  will  warrant  a 
new  trial  or  reversal  by  an  appellate  courtf 
Certainly  not,  unless  It  was  of  such  a  charac- 
ter as  would  preju4Ice  the  defendant  If 
such  be  the  case,  tben  any  error  of  the  court 
in  the  trial  of  a  case  cannot  be  corrected; 
and,  as  soon  as  the  court  has  discovered 
that  It  has  allowed  Incompetent  or  Irrtievont 
testimony  to  be  Introduced,  It  would  be  use- 
less to  proceed  further  with  the  trial;  be- 
cause, If  prejudicial  error  has  been  commit- 
ted, the  court  might  as  well  at  once  stop  the 
trial  and  proceed  anew.  For  the  general 
rule  that  error  In  the  Introduction  of  Incom- 
petent testimony,  wbldi  Is  afterwards  ex- 
cluded by  the  trial  court,  Is  not  such  prej- 
udicial error  as  will  entitle  the  defendant  to 
a  new  trial,  see  12  Cyc.  565.  and  cases  cited; 
State  V.  Barker,  43  Kan.  262,  23  Fbc  675; 
State  V.  Furbeck,  29  Kan.  535. 

Tbe  next  assignment  of  error  argued  goes 
to  the  eiventh  Instruction  of  tbe  court  which 
defines  murder.  No  matter  whether  this  in- 
struction was  correct  or  erroneous,  it  did  not 
prejudice  the  rights  of  the  defendant  with 
the  jury,  because  the  verdict  was  for  man- 
slaughter in  the  first  degree.  If  the  verdict 
In  this  case  bad  l>een  murder,  this  assign- 
ment would  have  been  of  sufficient  import- 
ance to  require  Investigation  by/  us,  but,  m 
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tlie  verdict  was  for  manslaughter,  tbe  In- 
structions defining  murder  are  not  material, 
and  In  no  war  affected  the  defendant  to  his 
prejudice. 

Tbe  next  assignment  goes  to  an  Instruction 
given  by  the  court  to  guide  the  jury  In  the 
consideration  of  certain  testimony  of  an  ac- 
complice. The  court  as  a  part  of  this  In- 
struction stated:  "It  Is  not  necessary,  how- 
ever, that  corroborative  evidence  should  go 
so  far  as  to  establish  by  Itself,  and  without 
the  aid  of  the  testimony  of  the  accomplice, 
tbe  fact  of  the  commission  of  Uie  offense  by 
the  defendant  It  the  corroborating  evidence 
tends  In  some  degree  to  Implicate  and  con- 
nect tbe  defendant  with  any  of  the  material 
facts  which  constitute  a  necessary  element 
In  tbe  crime  with  which  be  Is  cbai^^  It  Is 
sufficient"  It  may  be  conceded  for  tbe  pur- 
poses here  that  this  part  of  the  Itutructlon 
was  not  technically  correct,  and  that  It  would 
bave  been  better  if  ttie  court  bad  said:  "If 
the  corroborating  evidence  tends  In  some 
degree  to  connect  tbe  defendant  with  the 
commission  of  the  crime,  It  Is  sofflciene*— la- 
stead  of  having  stated:  "Wltibi  any  of  the 
material  facts  which  constitute  a  necessary 
element  In  the  crime,  it  Is  Buffldent"  Tbe 
evidence  of  the  territoi^  In  this  case  shows 
that  tbe  corroborating  evidence  was  ample, 
imd  plainly  diovra  the  connection  of  the  de- 
fendant with  the  commission  of  the  crime. 
Not  only  this,  but  the  defendant  when  <m  the 
stand  admitted  atrlklt^  the  blow  with  the 
weapon  which  caused  tbe  death  of  tlie  de- 
ceased, so  that  tbsm  could  be  no  sacb  condl- 
tlon'arlse  as  where  the  jury  could,  under  any 
circumstances,  have  erroneonsly  considered 
the  evidence  of  the  accomplice.  It  Is  In  cases 
where  the  jury  may.  In  considering  the  evi- 
dence, exclude  or  disbelieve  certain  portions 
of  It,  and  In  so  Holng,  the  remainder  being  lur 
auffldent  to  connect  tbe  defendant  with  the 
commission  of  the  crime,  render  It  necessary 
t  for  the  court  to  guide  them  by  Its  Instructions 
upon  the  rules  governing  the  testimony  of  an 
accomplice,  or  when  It  may  and  when  It  may 
not  be  considered  by  them.  If,  then,  in  the 
case  under  consideration,  there  can  be  no  con- 
dition arise  In  which  the  Jury  would  be  war- 
ranted In  refusing  to  consider  the  evidence  of 
the  accomplice  because  of  the  corroborating 
evidence  being  Insufficient  to  connect  the  de- 
fendant with  the  commission  of  the  crime, 
the  Instruction  with  reference  to  the  evidence 
of  the  .accomplice  would  become  almost,  if 
not  wholly,  immaterial,  and,  even  If  errone- 
ous, could  not  prejudice  tbe  rigbts  of.the  de- 
fendant In  this  case  there  was  no  contradic- 
tion whatever  of  any  of  the  territory's  wit- 
nesses, except  by  the  defradant  himself,  who, 
when  upon  the  witness  stand,  admitted.  In 
substance,  everything  that  bad  been  testified 
to  concerning  his  connection  with  the  trans- 
action, except  that  he  claimed  he  struck  tbe 
blow  in  self-defense,  having  after  getting  In- 
to the  altercation  and  being  struck  at  by  the 
deceased  with  a  aecky&ke^  and  believing  him- 


self to  be  in  Imminent  danger  of  great  bodily 
harm,  opened  bis  knife  and  stabbed  the  de> 

ceased. 

The  next  assignment  Is  as  to  Instmction 
No.  33,  defining  tbe  law  of  self-defense.  We 
think  this  instruction  correctly  states  the 
law,  and  counsel  do  not  favor  us  with  any 
reason  why  It  does  not  further  than  It  Is 
said:  "It  is  Insisted  that  this  Instruction  Is 
erroneous  and  prejudicial  to  the  plaintiff  in 
error."  Again,  It  is  claimed  that  instruction 
34,  In  which  tbe  conrt  speaks  of  the  dang^ 
or  apparent  danger  which  would  Justify  the 
defendant  in  killing  the  deceased  In  self-de- 
tense,  la  erroneous,  but  It  Is  not  pointed  out 
In  what  respect  this  instruction  Is  not  good, 
except  that  It  Is  claimed  the  court  should 
have  given  the  defendant's  Instruction  No.  5, 
which  was  offered  upon  this  subject  This 
Instrnctlon  was  only  a  part  of  what  the  ooort 
said  upon  this  subject  and,  when  taken  In 
connection  with  Nos.  30  and  31,  it  correctly 
states  the  law,  and,  the  subject  being  fully 
covered  by  the  court  the  instruction  No.  6, 
offered  by  the  defendant  was  properly  re- 
fused. 

The  defendant  at  the  trial  submitted  to 
tbe  court  a  number  of  special  instructlona, 
from  one  to  eight,  Inclusive.  The  court  re- 
fused to  give  each  and  all  of  them,  and  upon 
this  refusal  error  Is  assigned.  Most  of  these 
instructions  correctly  state  the  law,  and  had 
not  the  court  covered  the  subject  by  Its  own 
general  instructions  It  might  have  been  error 
to  refuse  some  one  or  more  of  them ;  hut  In 
each  Instance  the  court  covered  the  ground. 
The  defendant's  instruction  No.  1  was  cov»^ 
by  the  court's  Instruction  No.  1.  The  defend- 
ant's instruction  No.  3  was  covered  by  the 
court's  instructions  Nos.  25  and  29,  which  are 
almost  in  the  Identical  words  of  those  re- 
quested by  the  defendant.  Defendant's  In- 
struction No.  4  is  not  a  correct  statement  of 
the  law,  and  the  substance  was  correctly 
embodied  In  the  court's  Instruction  No.  24. 
No.  5,  requested  by  the  defendant  was  cover- 
ed by  the  court's  Instructions  30,  31,  32,  33, 
and  34,  and  the  ground  was  much  more  fully 
covered.  The  defendant's  Instruction  No.  6 
was  covered  by  tbe  court's  instruction  No.  2, 
No.  7  likewise  by  the  court's  instruction  No. 
39.  Defendant's  instruction  No.  8  was  upon 
an  Immaterial  subject  upon  which  there  was 
no  dispute,  and  a  proposition  well  understood 
by  all  persons  of  ordinary  Intelligence. 

This  concludes  all  errors  assigned  that  are 
argued  In  the  brief.  We  might  by  way  of 
general  observation,  state  that  after  a  careful 
reading  of  ttie  entire  record  In  this  case  we 
are  led  to  the  Inevitable  concitislon  that  the 
defendant  was  more  Justly  dealt  with  than 
he  was  entitled  to  be ;  that  In  this  case,  as  In 
many  others,  the  jury  hesitated,  and,  hesitat- 
ing, declined  to  render  a  verdict  that  would 
inflict  the  full  measure  of  punishment  that 
should  have  been  inflicted  for  the  crime  com- 
mitted. We  surmise  that  this  was  brought 
about  because  of  the  low  moral  standing  of  .the 
deceased.  At  least  we  can  attrlbote  it  to  no 
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other  caxtm.  The  erldence  on  the  part  of  the 
territory  innsented  a  strong  case  of  murder 
to  the  Jury.  The  defendant  offered  nothing 
in  his  own  belialf  exc^  what  fell  from  his 
own  lips,  and  even  taking  that  by  Itself,  we 
cannot  see  how  it  could  be  constmed  Into  a 
caae  of  justifiable  homicide;  Having  careful- 
ly examined  tlie  entire  renwd,  and  having 
x«ad  the  entire  argnment  submitted  by  coun- 
sel, and  being  unable  to  detect  any  error  In 
the  record,  and  beilerlng  that  the  verdict  was 
one  warranted  by  the  evidence,  we  dedlne  to 
disturb  It 

The  Judgment  of  the  court  below  Is  there- 
fore affirmed,  and  Is  ordered  carried  into  exe- 
cution. All  the  Justices  concurring,  except 
BEAUCHAMP,  J.»  who  tried  the  case  below, 
not  sitting, 

OS  Aril.  «) 

fiAHANIBOO  T.  TEBRXTORT. 
npreme  CioarC  of  Arliona.  Hatch  80,  1006.) 
BoMTciDB  —  Second  Dsqkbb  —  MuBosa  — 

BVIDBHCS. 

In  a  prosecution  for  bomidde,  eridence 
held  safficlent  to  sustain  a  conviction  of  murder 
in  the  second  degree. 

Appeal  from  District  Court,  Tnma  County; 
before  Justice  Edward  Kent 

Tgnado  Samanlego  was  convicted  of  mur- 
d«  In  the  second  degree,  and  he  appeals. 
Affirmed* 

TVupperman  &  Wupperman,  for  appellant. 
B.  S.  Clark,  Atty.  Gen.,  for  the  Territory. 

DOAN,  J.  The  appellant  was  tried  before 
a  jury  in  the  district  court  of  Ttuna  county 
on  December  7  and  8. 1904,  on  the  charge  of 
murder,  and  was  found  guilty  of  murder  In 
the  second  degree,  and  on  December  10th 
sentenced  to  a  term  of  Imprisonment.  He 
has  appealed  from  the  judgment  of  convic- 
tion on  the  ground  that  the  verdict  of  the 
jury  was  contrary  to  the  law  and  the  evi- 
dence. 

The  only  part  of  the  record  In  this  case 
that  Is  presented  to  us  Is  the  copy  of  the 
notice  of  appeal,  motion  for  a  new  trial,  the 
transcript  of  the  reporter's  notes  of  the  oral 
testimony  and  the  charge  of  the  court.  The 
appellant  has  not  presented  any  assignment 
of  errors,  or  bill  of  exceptions.  From  the 
testimony  of  the  defendant  we  learn  that  on 
the  morning  of  the  homicide  the  defendant 
and  the  deceased  left  a  ranch  in  the  north- 
ern part  of  Yuma  county,  where  they  were 
camping,  and  went  out  Into  the  hills;  that 
neither  of  them  was  armed.  The  defendant 
testified  that  on  the  morning  In  question  the 
deceased  Invited  him  to  take  a  wait  with 
htm  saying  that  he  wanted  to  talk  with  him; 
that  after  they  had  gone  about  a  mile  a  dif- 
Acuity  arose  between  them;  that  the  deceas- 
ed threw  five  rocks  at  him,  but  did  not  hit 
him  with  any  of  them;  that  he  threw  two 
rocks  at  the  deceased,  and  with  the  third 
rock  struck  him  on  the  side  of  the  head,  in- 
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flictlng  a  wound  ttiat  eansed  his  instant 
death,  after  which  he  corned  the  body  over 
with  rocks  and  brush  and  went  back  to  camp; 
that  be  there  told  the  wife  of  the  deceased 
that  he  had  killed  her  husband  and  burled 
him;  that  be  likewise  told  a  couple  of  other 
posons,  and  later  in  the  day  went  witli 
them  to  the  place  where  the  body  lay,  and 
h^ped  remove  the  rocks  and  brush  there- 
from. The  wife  of  the  deceased  t^tlfled 
that  before  she  and  her  husband  bad  arisen 
In  the  morning  the  defendant  came  to  them 
and  called  tbe  deceased  and  asked  him  to  get 
up  and  go  into  the  bills  to  see  a  placer  pros- 
pect; that  on  the  invitation  of  the  defendant 
deceased  arose,  and  the  two  men,  after  drink- 
ing a  cup  of  coCTee,  went  off  togeUier  to  the 
hills;  that  on  the  return  of  tbe  defendant 
alone  she  asked  for  her  husband,  and  was 
told  by  the  defendant  that  he  had  gone  to 
Hargua  Hala,  an  adjacent  mining  camp,  to 
meet  a  friend.  Later  in  the  day,  when  She 
again  asked  the  defendant,  he  told  her  not 
to  get  scared,  that  he  had  killed  her  husband 
and  burled  him.  She  at  once  repeated  ttila 
statement  to  other  persons,  after  which  the 
defendant  was  arrested,  and  the  body  of  the 
deceased  was  found  and  idenUfled.  The 
testimony  ot  the  two  persons  who  went  with 
the  defendant  to  the  scene  of  tbe  homicide 
and  brought  in  the  body  is  to  the  effect  that 
there  were  several  wounds  upon  the  head  and 
face,  one  witness  stating  that  there  were 
as  many  as  a  dozen;  that  the  entire  side  of 
the  skull  was  crushed  In  on  one  side  of  the 
head.  The  case  was  submitted  on  this  evi- 
dence to  the  jury  under  proper  instructions 
from  the  court  regarding  the  right  of  self-de- 
fense. The  jury,  after  having  heard  the 
testimony,  and  having  observed  the  appear- 
ance of  tbe  witnesses  and  their  demeancur  up- 
on tbe  stand,  returned  their  verdict  finding 
the  defendant  guilty  of  murder  in  the  second 
degree. 

The  only  ground  for  reversal  urged  In  this 
case  Is  that  the  verdict  was  against  the  evi- 
dence, whereas  the  record  shows  ample  evi- 
dence to  sustain  the  verdict  A  further  ex- 
amination of  all  of  tbe  record  that  has  been 
presented  to  us  discloses  no  error  In  the  pro- 
ceedings In  the  lower  court. 

The  judgment  Is  therefore  affirmed. 

8L0AN.  CAMPBELL,  and  NAVE,  JJ.,  con* 
cur. 


ao  Arts.  175) 
MATKO  et  al.  v.  DALEY. 
(Supreme  Court  of  Arizona.   March  80,  1906.) 
1.  Evidence— Rbcords—Heabsat. 

Where,  in  a  suit  to  quiet  title  to  a  mining 
claim,  defendant  claimed  the  same  location  as  a 
forfeited  location  by  reason  of  plaintiffs  not 
having  performed  the  annual  assessment  work 
thereon  for  the  year  1902,  and  plaintiff*  wltr 
nesseE,  who  participated  in  the  making  of  plain- 
tiffs' annual  expenditure  on  the  claim  for  that 
year,  testified  that  two  men,  B.  and  S.,  helped 
tbein  do  tiie  work  on  the  locatioa^ia  December, 
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1902.  but  neltlwT  B.  nor  S.  were  produced  by 
either  party,  nor  their  absence  accounted  for, 
certain  time  records  kept  by  a  mining  com- 
pany, alleged  to  hnve  been  signed  by  B.  and 
S.,  were  hearsay  and  inadmissible  to  show  that 
they  were  working  for  such  company  in  Decem- 
ber, 1902,  and  could  not.  therefore,  bave  then 
pei^ormed  work  on  the  claim  In  controverey. 
2.  SAUE^lDEmrmcATioH. 

Where  the  only  evidence  that  certain  time 
records  of  a  corporation  were  signed  by  B.  and 
S.  was  the  evidence  of  the  paymaster  of  the  cor- 
poration, who  testified  that  the  records  were 
those  of  the  company,  tbat  it  was  the  custom 
of  the  company  to  insist  on  the  men  signii^ 
the  pay  rolis  before  paying  tbem,  but  that  wit- 
ness was  not  present  when  the  records  in 
question  were  signed,  and  could  not  testify 
that  the  signatures  in  question  were  those  of 
B.  and  S.,  except  that  they  parported  to  be  their- 
signatures,  such  evidence  was  insufficient  to 
prove  the  signatures. 

S.  Mines  and  Mihebals— Relocation  Noticj: 
— F<nmTED  Claims. 

A  location  notice  tit  ndnii»  property  as 

forfeited  or  abandoned  property,  faiHng  to  state 
that  the  claim  is  relocated  as  forfeited  or 
abandoned  propert?,  is  fatally  defective. 

Appeal  from  District  Court,  Codila©  Coun- 
ty; before  Justloe  Sletcbsr  M.  Doan. 

Action  by  Nick  Mafko  and  others  against 
August  Daley.  From  a  Judgment  in  favor  of 
defendant  on  a  cross-complaint;  plaintiffs  ap- 
peal. Reversed. 

John  McGowan  (Webster  Street,  of  coun- 
sel), for  appellants.  Flannlgan,  Sames  & 
Flannlgan,  for  appellee. 

KENT,  O.  J.  The  appellants,  who  were  the 
plalntiCFs  in  the  district  court,  brought  this 
action  to  quiet  title  to  a  mining  claim  in 
the  Warren  mining  district,  called  the  "Ban- 
gor Mine."  The  defendant  claimed  the  same 
mining  location  by  virtue  of  a  subsequent 
location  thereof  upon  the  assertion  that  the 
claim,  as  located  by  the  plaintiffs,  had  become 
forfeited  by  reason  of  plaintiffs  not  having 
performed  the  annual  assessment  work  there- 
on for  the  year  1902;  there  being  no  resump- 
tion of  labor  on  said  claim  prior  to  the  datti 
of  their  location  of  the  claim  on  the  1st  day 
of  May,  1903.  Tbo  Issue  before  the  court  was 
whether  the  annual  assessment  work  for  1902 
had,  been  done  prior  to  May  1,  1903.  The 
defendant  Introduced  several  witnesses  to 
show  that  the  annual  expenditure  bad  not 
been  done,  and  the  plaintiffs  Introduced  evi- 
dence In  rebuttal  to  show  that  the  annual  ex- 
penditure on  said  claim  had  been  done  by 
the  owners  th(»eof  in  November  and  Decem- 
ber, 1902,  and  In  January,  1903,  and  that  full 
and  sufficient  annual  expenditure  had  been 
made  thereon  before  the  Ist  of  May,  1903. 
As  a  part  of  the  evld^ce  of  the  plaintiffs, 
the  witnesses  Turner  and  Matko,  who  parti- 
cipated in  the  making  of  such  annual  ex- 
penditure and  the  doing  of  such  work,  testi- 
fied tbat  two  men,  Chris  Brain  and  Dan  Sef- 
tw,  also  helped  than  do  work  upon  said 
mine  in  December,  1902.  Thereupon  the  de- 
fendant offered  In  evidence  certain  entries 
from  the  records  of  the  Copper  Queen  Mining 


Company*  tending  to  show  tbat  said  Chris 
Brain  and  Dan  Seffer,  In  December,  1903, 
were  working  for  the  Copper  Queen  Company, 
and  could  not,  therefore,  have  performed  the 
work  on  the  claim.  The  evidence  was  ad- 
mitted over  the  objection  of  the  plaintiffs, 
and  the  correctness  of  the  ruling  of  the  trial 
court  In  that  respect  la  the  principal  question 
presented  for  our  consideration  upon  this 
appeaL 

It  Is  apparent  that,  If  Oils  evidence  was 
improperly  admitted  it  was  prejndlclal  to  the 
plaintiffs.  The  platntUCs,  In  attempting  to 
prove  the  amount  of  the  assessment  work 
done  by  them  and  the  time  of  sudi  perform- 
ance, had  put  on  tbe  stand  two  wltneeses, 
who  testified  that  Brahi  and  Seffer  did  a  cer- 
tain amount  of  such  work  In  December. 
Brain  and  Seffer  were  not  presoit  at  the 
trial,  and  tiielr  evidence  was  not  glv«i. 
Their  absence  was  not  accounted  tor.  The 
defendant,  however,  to  offset  this  testimony 
as  to  the  whereabouts  of  Brain  and  Setter 
at  the  time  In  question,  introduced  in  evi- 
dence certain  entries  from  the  records  of  the 
Copper  Queen  Mining  Company,  to  wit,  the 
receipts  on  the  pay  rolls  of  the  company  for 
the  month  of  December,  purporting  to  be 
signed  by  the  men,  Brain  and  Seffer.  in 
December,  showing  that  they  had  worked 
for  that  company  26  and  13  days  In  that 
montb,  respectively.  No  other  evidence  to 
show  that  the  men  were  working  for  the 
Copper  Queen  Mining  Company  was  intro- 
duced. The  jury  might  well  assume,  how- 
ever, that  If  the  pay  rolls  were  correct,  the 
work  on  the  mine  could  not  have  been  done 
by  these  men  as  testified  to  by  the  plaintiffs* 
witnesses,  and  the  evidence  of  the  pay  rolls 
doubtless  had  weight  In  influencing  the  Jury 
In  finding  their  verdict 

We  think  the  evidence  was  improperly  ad- 
mitted. The  paymaster  of  the  Copper  Queen 
Company  testified,  In  substance,  that  the 
records  were  the  records  of  the  company; 
that  it  was  the  custom  of  the  company  for 
the  men  to  sign  the  pay  rolls  before  they 
could  get  their  money,  and  that  It  was  neces- 
sary for  tbem  to  do  so;  that  these  pay  rolls 
were  the  pay  rolls  for  December ;  that  tbey 
were  signed  by  men  who  had  worked  for  that 
month;  that  he  was  not  present  when  they 
were  signed;  that  he  could  not  testify  that 
the  signature  were  the  signatures  of  Brain 
or  Seffer,  only  that  the  signatures  purported 
to  be  their  signatures;  that  the  writing  In 
the  body  of  the  pay  rolls  was  In  the  hand- 
writing of  the  former  paymaster  of  the  com- 
pany; that  precautlonB  were  always  taken  by 
the  company  to  see  that  the  peraim  who  sign- 
ed the  pay  roll  was  the  person  to  whom  the 
money  was  due.  We  do  not  think  that  suffi- 
cient proof  tiiat  the  signatures  were  In  fact 
the  signatures  of  these  men  was  offered  to 
warrant  the  receipt  of  these  documents  In 
evidence.  Furthermore,  the  evidence  at  best 
was  but  hearsay  and  InadmlsBlble.  No  testl- 
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mony  other  lAan  fh%  pay  roll  nmtalning  Uie 
■Ignaturetf  wu  offered  to  show  tbat  the  men 
w«re  In  tact  employed  by  tbe  company  in 
Deconber.  Brain  and  Stfer  had  not  glyen 
their  testimony,  and  the  erldoice  oonld  not 
be  Introduced  to  oontradlct  or  Impeach  state- 
ments made  by  them,  tor  tb^  had  made  none^ 
It  was  sought  by  tbe  Introdnctlou  ot  receipts 
signed  Iqr  'Brain  and  Seffer,  and  contahied  In 
the  private  books  of  a  third  person,  to  con- 
tradict the  testimony  ot  Tornff  and  Hatko 
that  Brain  and  Seffer  were  working  on  the 
mine  at  that  time.  The  evidence  was  Inad- 
mlsRlble  tor  &nch  purpose.  An  affidavit  of 
Brain  that  be  had  worked  tor  the  company 
daring  the  time  fn  question  could  not  have 
been  received,  nor  conid  the  paymaster  or 
other  person  have  testified  that  Brain  had 
stated  to  him  that  he  had  bo  worked  for  the 
company.  A  receipt  by  Brain  was  of  no 
greater  force  than  testimony  of  a  statement 
made  by  bim.  It  was  clearly  hearsay  evi- 
dence, not  within  any  of  the  exceptions  to 
the  rule  excluding  euch  evidence  and  was 
Improperly  admitted. 

Although  the  point  does  not  seem  to  have 
been  raised  by  counsel  In  the  court  below,  or 
In  this  court,  in  view  of  the  fact  that  the  case 
must  go  back  for  a  new  trial,  we  deem  it  prop- 
er to  point  out  that  under  the  allegationa  In 
the  defendant's  cross-complaint  with  respect 
to  the  relocation  by  the  defendant  of  the  claim 
as  a  forfeited  claim,  the  location  notice  of 
the  defendant  would  seem  to  be  void,  in 
falling  to  Btate  that  the  claim  was  located 
as  forfeited  or  abandoned  property,  as  re- 
qnired  by  the  statute,  and  would  seem  to 
afford  the  defendant  no  ground  for  the  re- 
lief claimed.  Cunningham  t.  Plrrung  (Ariz.) 
80  Pne.  329. 

The  Judgment  of  the  district  court  Is  re- 
Tersed,  and  the  case  remanded  for  a  new 
trial. 

SLOAN,  CAMPBELU  and  NATO, .  JJ.. 
concur. 


00  Arts.  ST) 

DESSART  et  aL  BONTNGB. 
(Supreme  Court  of  Arlsona.  March  80.  190S.) 

1,  PLSAntNO—DEMtmBEB— Waives. 

Where  the  parties  go  to  trial  upon  tbe 
merits  without  calling  tbe  court's  attention 
to  a  demurrer  to  tbe  otoaplalnt,  the  demurrer 
is  waived. 

[Ed.  Mote.— For  eases  In  pofait  see  voL  S9, 
Cent,  Dig.  Pleading,  |  SS4.] 

2.  Rbfobmation  or  Instbuheht»-<3boukos 
— Nbcsssitt  or  Showing  Intebbst. 

A  trustee  In  a  trust  deed  cannot  maintain 
an  action  to  reform  it  so  as  to  inclnde  other 
lands,  without  showing  that  the  debt  secured 
has  not  been  paid. 

Appeal  from  District  Court,  Santa  Cmz 
County;  before  Justice  Fletcher  M.  Doan. 

Action  by  W.  A.  Bonynge  against  John 
De^'sart  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Beversed, 


Sellm  M.  Franklhi,  for  appellantiL  Ben 

Qoodrlch,  tor  ai^Uee. 

CAMPBEIiL,  J.  This  action  was  brought 
to  reform  a  deed  of  trust  executed  by  John 
Dessert  and  Alice  Dessart,  bis  wife,  to  W.  A. 
Bonynge.  Defendant  Marsh  is  an  attaching 
creditor  of  tbe  Dessarta.  From  a  decree  re- 
forming the  Instrumoit,  as  sought;  the  de- 
fendants appeal. 

The  complaint  alleges  that,  by  mistake  of 
the  scrivener  employed  to  draft  the  instru- 
ment, a  certain  piece  of  real  estate,  the  homo- 
stead  of  the  Dessarts,  waa  omitted,  and  that 
Marsh  had  notice  of  this  omission  at  the 
time  he  caused  the  prt^rty  to  be  attached. 
A  demurrer  waa  interposed  to  the  complaint, 
but  an  examination  of  the  record  discloses  tbat 
no  ruling  was  had  thereon,  and  that  the  par^ 
ties  proceeded  to  a  trial  of  the  cause  upon  tbe 
merits,  without  calling  the  attention  of  the 
court  to  the  demurrer.  Under  such  circum- 
stances the  demurrer  is  waived,  and  there- 
fore some  of  the  questions  raised  In  appel- 
lant's brief  need  not  be  noticed,  as  it  Is  too 
late  to  raise  them  for  tbe  first  time  on  ap- 
peal. Several  other  questions,  however,  are 
properly  raised  by  the  assignment  of  errors, 
among  them  whether  the  complaint  wholly 
falls  to  state  a  cause  of  action,  and  whether 
the  court  erred  in  denying  a  motion  for  a 
new  trial,  based  upon  tbe  ground  that  the 
evidence  does  not  sustain  the  Judgment 

It  appeors  from  the  complaint  and  from 
the  trust  deed  in  evidence  that  the  instru- 
ment was  executed  for  the  purpose  of  Becur- 
ing  the  payment  of  a  note  given  by  Jolm 
Dessart  and  one  U  F.  Swain,  held  by  the 
Commercial  National  Bank,  of  Los  Angeles, 
Cal.,  tbe  beneficiary  under  tlie  deed  of  trust 
There  is  no  allegation  in  the  complaint  that 
this  note,  though  past  due  at  the  time  the 
action  was  brought,  had  not  been  paid.  Fur- 
thermore, there  is  no  testimony  in  the  record 
showing  that  the  Indebtedness  secured  by  the 
deed  of  trust  had  not  been  satijsfled,  nor  Is 
there  any  finding  of  the  court  on  the  subject 
A  bill  or  complaint  seeking  the  reformation 
of  an  instrument  should  show  every  client 
necessary  to  entitle  tbe  complainant  to  equi- 
table relief.  "The  bill  must  show  that  the 
plaintiff  is  entitled  to  the  relief  sought,  and 
must  allege  some  equity  superior  to  that  of 
the  party  against  whom  be  seeks  It"  IS 
Enc.  P.  &  P.  804.  It  would  be  an  entirely 
Idle  proceeding  for  a  court  to  reform  an  in- 
strument unless  some  right  could  be  en- 
forced under  It  after  Its  reformation.  A 
court  will  not  reform  an  instrument  merely 
for  the  sake  ot  reforming  It.  Thompson  t. 
Phoenix  Ins.  Co.  (C.  C)  25  Fed.  2»6.  So  far 
as  may  be  ascertained  from  the  pleadings, 
evidence,  or  findings  In  this  case,  the  trust 
raised  by  the  instrument  reformed  was  fully 
executed  at  the  time  the  suit  was  brought, 
and  the  only  effect  of  the  decree  is  to  cast 
a  cloud  upon  the  title  to  tbe  Desserts*  prop-< 
erty  and  prevent  the  mforcement  of  the 
Digitized  by  ^OOQ 


724 


85  FACIFIO  BEPOBTBR. 


rights  of  the  attaching  creditor,  against 
whom,  certainly,  no  superior  equity  is  shown. 
Had  this  been  an  action  to  foreclose  the 
trust  deed  or  mortgage,  the  complaint  would 
have  been  fatally  defective  without  an  al- 
legation of  nonpayment  (Notman  t.  Green, 
90  Cal.  172,  27  Pae.  loT;  Lent  t.  New  York 
Railway  Company,  130  N.  Y.504.  29  N.  B.  988). 
and  this  could  have  been  first  raised  upon  ap- 
peal. Ryan  t.  Holllday  et  al.,  110  Oai.  335, 
42  Pac.  891.  If  such  an  allegation  is  necea- 
80 ry  to  authorize  a  court  of  equity  to  asslBt 
a  trustee  in  foreclosing  bis  trust,  we  can  per- 
ceive no  reason  why  it  Is  not  equally  neces- 
sary In  an  action  to  reform  a  deed  of  trust 
In  our  opinion  tlie  complaint  is  fatally  de- 
fective, and  the  evidence  does  not  sustain 
the  Judgment  The  conclusion  at  which  we 
have  arrived  on  these  points  makes  it  un- 
necessary to  consider  the  other  qnestlons 
raised  in  the  case. 

The  Judgment  of  the  lower  court  Is  re- 
Tersed,  and  the  case  Is  remanded  for  further 
proceedings  in  conformity  with  this  <vlnloD. 

KENT,  a  3,  and  SLOAN,  concur. 


ilO  Arts.  «> 

SOUTHWESTBRN  COMMERCIAL  CO.  T. 

OWESNET. 
(Supreme  Court  of  Arisona.    March  80,  1900.) 

1.  ATTACHMEPn— Pekskevihq  Pbopkbtt— Rk- 
OOVBBT  or  Expense. 

There  being  no  provision  as  to  keeping  at- 
tached property,  except  in  Rev.  St  1901,  par. 
850,  providing  that  sate  of  attached  personalty 
may  be  ordered  when  it  appears  that  the  keep- 
ing of  It  till  the  trial  will  necessarily  be  attended 
with  sudi  expense  as  greatly  to  lessen  the 
amount  likely  to  be  realized,  and  paragraph 
354,  providing  that  if  it  t>e  not  replevied,  claim- 
ed, or  sold,  the  Judge  may  make  an  order  for 
Its  preservation,  a  sheriff,  who,  at  the  request 
of  plaintiff  In  attacbment  withont  order  of 
court  places  a  person  In  charge  of  the  property, 
may  recover  the  expense  of  such  plaintiff  with- 
out regard  to  the  result  of  the  attacbment  pro- 
ceedings. 

2.  SAICB— PATUEIfT  BT  NOTE. 

Even  if  it  is  a  prerequisite  to  recovery  by 
a  sheriff  of  the  expenses  of  preserving  attached 
proper^  at  the  request  of  plaintiff  in  attach- 
ment that  the  sheriff  shall  have  paid  the  watch- 
man placed  In  charge  hy  him,  it  is  enough  that 
he  has  paid  with  his  note, 
8.  AssiGNintKT^AcnoH  bt  AasiGNn}— Bti- 

DENCS. 

A  written  assignment  of  a  claim  and  testi- 
mony of  the  ansignor  that  he  had  assigned  it  to 
plaintiff  is  sufficient  evidence  of  the  assignment 
to  authorise  the  action  by  him  thereon. 
4.  APPEAL'— Objection  Not  Made  Below. 

Objection  that  a  witness  was  not  qualified 
to  give  his  opinion  as  to  value  of  services  may 
not  be  made  for  the  first  time  on  appeal. 

Appeal  from  District  Court,  Santa  Crua 
County;    before  Justice  Eugene  A.  Tucker. 

Action  by  George  V.  Owesney  against  the 
Southwestern  Commercial  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Hereford  &  Hazsard.  for  appellant  Geoxce 
K,  French,  for  a]N;>elle& 


CAMPBELL,  J.  This  action  jnM  brought 
hy  George  V.  Owesney,  as  the  assignee  of 
Thomas  J.  Turner,  to  recover  the  amount 
claimed  to  have  been  expended  hy  Turner, 
as  sheriff,  In  keeping  certain  property  under 
attachment  in  an  action  wherein  the  South- 
western Commercial  Company  was  plaintiff 
and  William  Reld  and  John  Baker  were  de- 
fendants. The  cause  was  tried  to  a  Jory  and 
resulted  in  a  verdict  for  plaintiff.  From  the 
Judgment  entered  thereon,  and  an  order  de- 
ny! og  a  motion  for  a  new  trial,  the  def aidant 
appeals. 

The  first  assignment  of  error  duiU«is^  the 
sufflclency  of  the  complaint  as  against  a  gen- 
eral demurrer.  The  complafht  alleges  that  tlie 
defendant  Instituted  suit  against  Reld  and 
Baker  and  caused  their  goods  and  chattels  to 
be  attached;  that  at  the  instance  and  re- 
quest of  the  attachment  plaintiff,  defradant 
herein,  the  sheriff  placed  a  watchman  In 
charge  of  the  goods  so  attached,  who  per- 
formed services  for  a  specified  period.  It  la 
not  alleged  that  the  court  or  Judge  made  any 
order  for  the  preservation  of  the  property, 
nor  Is  it  made  to  appear  what  the  final  re- 
sult of  the  attachment  proceedings  was.  Ap- 
pellant urges  that  the  expenses  of  keeping  the 
attached  proi)erty  should  be  taxed  as  costs  in 
the  attachment  action,  and  that  the  com- 
plaint In  this  action  should  show  the  disposi- 
tion of  the  attachment  proceedings,  and  why. 
If  true,  the  expenses  of  keeping  the  propertr 
were  not  taxed  as  costs  In  that  action.  The 
statutes  of  this  territory  do  not  make  specific 
provision  for  the  payment  of  expenses  In- 
curred by  sheriffs  In  keeping  attached  prop- 
erty, though  clearly  recognizing  their  rights 
to  reimbursement  Paragraph  350.  Para- 
graph 354  of  the  Revised  Statutes  1901,  pro* 
vldes:  "If  the  personal  property  be  not  re- 
plevied or  claimed  or  sold  under  the  several 
provisions  of  this  chapter,  the  Judge,  or  Jus- 
tice of  the  peace,  as  the  case  may  be,  may, 
either  In  term  time  or  In  vacation,  make  such 
order  for  the  preservation  or  use  of  the  same 
as  shall  appear  to  he  to  the  Interest  of  the 
parties."  The  statutes  of  most  of  the  states 
Bi>eciflcally  provide  the  method  by  which  such 
expenses  are  to  be  met.  Because  of  the  dlff^ 
ent  statutory  provisions,  the  opinions  of  the 
courts  are  of  but  little  value  except  In  con- 
nection with  the  particular  statutes  which 
they  construe.  The  most  of  them,  we  believe^ 
bold  that  where  the  law  specifically  provides 
the  manner  In  which  such  expenses  are  to  be 
paid,  that  manner  only  must  be  pursued. 
While  we  think  the  prop^  course  under  our 
statate  is  to  have  the  court  or  Ju^e  make 
an  order  for  the  preservation  of  the  property, 
as  permited  In  paragraph  354,  in  wblch 
event  It  would  seem  tiie  expenses  might  prop- 
erly be  taxed  as  costs  in  favor  ot  the  attadi- 
ing  plalntlfl,  It  eacoessftU  In  his  salt,  still. 
If  he  prefers  to  anthorize  the  sheriff  to  incur 
the  expenses  without  availing  himself  of  the 
order  of  the  court,  we  see  no  reason  why  the 
sheriff  may  not  recover  the  omoont  nee- 
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tr1l7  expendea  from  tbe  plalntlfl  In  Bt- 
tachment.  wtthout  regard  to  the  resnlt  of  tbo 
attachment  proceediugs.  Indeed,  It  seems 
doubtful  whether  the  plaintiff  In  such  a  case 
la  entitled  to  have  expenses  taxed  as  costs 
against  the  def^idant  The  statute  erident- 
I7  oontemplatea  that  tbe  conrt  should  exxx- 
dae  supervision  and  control  over  such  ex- 
penses In  order  to  prevent  nnneceosarr  and 
excessive  charges. 

Appellants  urge  that  the  complaint  Is  de- 
fective In  other  respects.  While  It  Is  not, 
perhaps,  as  definite  In  Its  allegotlims  as 
good  pleading  would  require^  we  think  that 
the -facta  that  the  attached  property  was 
b^d  b7  the  sheriff  at  the  Instance  and 
request  of  the  defendant,  that  at  Ita  in^ 
stance  and  request  he  incurred  expense  in 
keying  a  watchman  In  charge  of  the  v^<9- 
erty  for  a  q>edfled  period;  that  the  amount 
paid  the  watchman  was  reasonablei;  that  the 
sheriff  assigned  the  ^Im  for  reimbursraient 
he  bad  against  the  defendant;  to  the  plain- 
tiff in  this  action;  and  that  no  part  of  the 
amount  had  been  paid,  are  fairly  well  stated 
in  the  complaint  and  render  It  good  as 
against  the  demurrer. 

Tbe  second  assignment  of  error  is  the  re- 
fusal of  the  court  to  direct  a  verdict  for  the 
defendant  at  the  dose  of  plalntllTB  evidence, 
on  the  ground  that  there  waa  no  evidence  up- 
on which  tbe  Jury  could  legally  return  a  ver^ 
diet  It  is  claimed,  by  tbe  appellant,  that 
there  is  no  evidence  that  the  sheriff  bad  paid 
thewatchman  forhlsservlces,  or  tliatthe  sher- 
Iff'aclaim  hadbeenasslgned  to  plaintiff.  Con- 
ceding that  it  was  material  tbat  the  sheriff 
must  have  paid  the  watchman  before  a  right 
of  action  accrued  to  him  against  the  defend- 
ant, we  find  testimony  from  both  the  sheriff 
and  the  watchman  that  the  sheriff  had  given 
his  promissory  note  to  the  watchman  in  pay- 
ment, and  tbe  note  is  In  evidence.  It  Is  true 
tbatln  response  to  qnesttonsaskedupon  cross- 
examination,  the  watchman  testified  that 
neither  the  commercial  company  nor  the 
sheriff  had  paid  htm  anything.  By  this  be 
evidently  meant  that  he  bad  received  no 
mon^  for  bis  services,  as  he  had  Just  testi- 
fied that  be  bad  received  tbe  sheriff's  note, 
which  bad  been  put  In  evidence.  There  Is  a 
written  assignment  of  the  sherlfTs  claim  to 
the  plaintiff  In  this  action  In  evidence,  and 
the  ^erlff  also  testified  that  he  had  aasigaed 
tbe  claim  to  the  plaintiff. 

Appellant  complains  of  tbe  action  of  the 
trial  court  in  refusing  to  give  certain  In- 
Btructlona  asked  for  by  It,  but  reading  ail  of 
tbe  Instructions  given  together,  we  fall  to  per- 
ceive tbat  appellant  has  aoy  ground  for  com- 
plaint Complaint  Is  also  made  of  tbe  action 
of  tbe  court  In  permitting  witness  S.  F.  Noon 
to  express  an  opinion  as  to  the  value  of  the 
services  of  a  watchman  In  tbe  locality  In 
wblcb  tbe  services  in  this  case  were  rendered. 
Tbe  objection  made  was,  that  opinion  evi- 
dence IB  not  admissible  to  prove  the  value  of 
■ervlceB.  But  it  is  urged  here  that  the  wlt- 


neas  was  not  qnallfled  to  give  encb  testimony, 
he  not  having  lived  In  the  vicinity  at  my 
time  during  the  past  sevm  youa.  Opinions 
as  to  tbe  value  of  services  are  admissible 
where  the  witnesB  la  qualified  from  luum- 
ledge  and  experience  to  express  them.  The 
fact  tbat  tbe  witness  bad  not  hem  familiar 
with  the  conditions  in  tbe  vicinity  in  whldi 
tile  services  were  rwdered  for  Bome  years 
was  developed  on  eross-examlnatton.  As  no 
objection  was  made  upon  the  ground  tliat 
tbe  witness  vras  not  qualified  to  testify  aa 
to  the  value  of  the  services,  and  no  motion 
was  made  to  strike  out  tbe  testimony  after 
Buch  fact  was  ascertained,  the  appellant  may 
not  now  complain. 

No  error  being  apparent  the  Judgment  la 
afflnoed. 

KENT,  a  X,  and  SLOAN,  DOAN,  and 
NAVB,  JJ.,  concur. 


a«  ArU.  80) 

ROT  ft  TITCOMB  v.  FLTN. 
(Snpreme  Coart  of  Arizooa.    March  30,  1900.) 

1.  Appeal  and  Ebbob— Pbesentatiow  oi-  Ob- 
jection TO  Trial  Coukt— New  Tbtal. 

Tbe  denial  of  a  motion  by  defendant  for 
Jadgment  at  the  conclusion  of  plaintiff's  can 
cannot  be  reviewed  on  appeal,  where  such  rul- 
ing waa  not  presented  to  the  trial  court  for 
review  in  tbe  motion  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point  see  vol.  9^ 
Cent  Dig.  Appeal  and  Error,  |i  1707-1712. 

2.  Same— AssiGNHsnTB  or  Ebbob— SPEcmo- 

HESS. 

An  assignment  of  error  that  the  evidence 
does  not  support  the  findings  or  Judgment  Is 
Insufficient  for  failure  to  specify  In  what  par- 
ticular or  particulars  tbe  evidence  la  insuffi- 
cient. 

[RA.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  3017-3021.] 

8.  Fbauos,  Statdtk  oi^Dbbt  or  Anoihe^ 

Fbouisb  to  Pat. 

A  contractor  for  whom  plalntHEs  were  snrs- 
ties,  having  abandoned  the  contract  and  there* 
by  released  plaintiff,  a  subcontractor,  from  car- 
rying out  his  contract  defendants,  in  order  to 
Induce  plalatiS  to  complete  tbe  same,  orally 
agreed  to  assume  the  payment  of  tbe  amount 
due  from  the  contractor  to  plaintiff.  Held,  that 
such  promise  by  defendant  was  based  on  an 
independent  agreement  and  founded  on  a  good 
consideration  moving  from  pIalntill^  and  was 
therefore,  not  within  the  statute  of  frauds. 

[E!d.  Nots^For  cases  lir  point  see  voL  23^ 
Cent  Dig.  Frauds,  Statute  of,  {i  oa-9&] 

Appeal  from  District  Oour^  Suitt  Oni 
County ;  before  Justice  Davis. 

Action  by  Julius  FUn  against  Roy  &  Tit- 
comb,  Incorporated.  From  a  Judgment  tot 
plaintiff,  defendant  appeals.  Affirmed. 

Frederick  8.  Nave  and  Eh.  WlllIamB;  for 
appellant  William  M.  Loveli  and  F.  K. 
lllUer,  for  appellee. 

SLOAN,  J.  Roj  ft  Tltcomb,  an  lncori>o- 
rated  company,  was  surety  upon  a  contract- 
ot'b  bond  givra  by  one  James  Tandevort  la 
favor  of  the  county  of  Santa  Cms  to  Insure 
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the  falthfal  performance  by  TandeTort  of  fi 
contract  by  the  terms  of  wblch  Vandevort 
was  obligated  to  build  a  courthouse  for 
said  county,  according  to  plans  aud  speel- 
flcatlons  made  part  thereof,  on  or  before 
a  certain  date  tbra«ln  specified.  The  ap- 
pellee, Flln,  was  a  subcontractor  under 
Vandevort,  and  by  his  written  contract  was 
obligated  to  famish  the  labor  and  materials 
for  the  stone  work  on  said  courJiJouBe  and  to 
complete  the  same  on  or  before  a  certain 
date  specified  in  said  contract  In  case 
FllD  should  fall  to  complete  the  stone  work 
ou  or  before  said  date,  the  contract  provided 
that  he  should  pay,  by  way  of  liquidated 
damages,  the  sum  of  $50  for  each  day  aald 
work  should  remain  uncompleted  after  said 
time  limit  Vandevort  defaulted  in  bis  con- 
tract after  partially  performing  the  same,  and 
the  appellant  as  his  surety,  under  agreement 
with  the  board  of  supervisors  of  said  county, 
completed  the  work  begun  by  Vandevort  In 
accordance  with  the  terms  of  hla  contract 
At  the  time  Vandevort  defaulted,  Flln  had 
begun  the  stone  work,  and  the  former  was 
indebted  to  him  in  the  sum  of  $1,000.  Upon 
notice  of  Vandevort's  default  Filn  ceased 
work  under  his  contract.  Thereafter,  uuder 
a  verbal  agreement  with  Edward  Titcomb, 
the  president  of  the  appellant  company,  Flln 
agreed  to  resume  the  stone  work  and  to 
complete  It  as  called  for  in  the  plans  and 
specifications,  and  under  this  verbiil  agree- 
ment did  resume  the  work  and-  complete  the 
same,  but  not  until  after  the  expiration  of 
the  time  limit  named  In  his  written  agree- 
n.ent  with  Vandevort.  Upon  the  completion 
of  the  work  Flln  demanded  a  settlement 
of  his  account  with  appellant  upon  the  basis 
of  the  full  contract  price  agreed  to  be  paid 
by  Vandevort,  less  tbe  amounts  paid  by 
Vandevort  and  by  appellant  This  demand 
was  refused  by  appellant,  whereupon  Flln 
brought  suit  to  recover  the  sum  of  $1,406.99 
claimed  by  him  to  be  due  as  such  balance, 
and  to  recover  In  addition  two  several  sums 
of  $220.  and  $87.40  claimed  by  blm  to  be 
due  for  extra  work  done  at  tbe  Instance  and 
request  of  tbe  appellant  The  appellant 
answered  the  complaint  with  a  general 
denial,  and  also  filed  a  counterclaim  in  the 
sum  of  $3JS60,  based  upon  tbe  failure  of 
Flln  to  complete  his  contract  within  the  time 
limit  specified  In  bis  written  contract  with 
Vanderort  The  case  was  .tried  by  the  court 
without  a  ]ui7.  At  the  conclusion  of  the 
testimony  put  -  In  by  appellee,  appellant 
moved  the  court  *'for  a  Judgment  on  the 
plalntKTs  case  in  favor  of  tbe  defendant" 
This  motion  was  dented  by  the  court,  where- 
upon sppellant  put  In  Its  evidence,  and,  the 
case  being  dosed,  the  court  rendered  judg- 
ment In  favor  of  Flln  In  the  sum  of  $1,494  39, 
togettaer  with  interest  thereon,  and  the  costs 
of  suit  Appellant  moved  the  court  for  a 
new  trial  npon  the  general  grounds :  First, 
that  the  court  erred  in  admitting  and  reject- 
ing  evidence ;  second,  that  tbe  Judgment  was 


not  supported  by  the  evidence.  Tbe  modon 
was  overruled,  and  an  appeal  taken  from  this 
ruling  and  from  the  Judgment 

Appellant  assigns  as  error  tbe  ruling  of 
tbe  court  In  denying  its  motion  for  Judgment 
at  the  conclusion  of  appellee's  case.  The 
merit  of  this  assignment  if  there  be, 
cannot  be  constdered,  for  tbe  reason  that  the 
ruling  complained  of  was  not  presented  to 
the  trial  court  for  review  In  the  motion  for 
a  new  trial.  Tletjen  v.  Snead.  3  Arts.  195.  24 
Pac.  S24. 

The  second  and  remaining  assignment  of 
error  is  that  tbe  evidence  does  not  support 
the  findings  or  Judgment  Tbe  assignment  Is 
defective  in  not  specifying  in  what  particular 
o>*  particulars  the  evidence  falls  to  support 
tbe  findings  or  Judgment  It  Is  argued  In  the 
brief  of  appellant  that  the  findings  are  not 
sustained  by  the  evidence  In  the  particular 
that  it  shows  that  the  agre^ent  on  tbe  part 
of  the  appellant  If  any  there  was,  to  pay 
the  sum  due  Flln  from  Vandevort  at  tbe  time 
appellant -undertook  to  complete  the  contract 
was  not  In  writing,  and  hence  not  enforc- 
eable under  the  statute  of  frauds;  it  being 
an  agreement  to  answer  for  tbe  debt  of  an- 
olher.  An  examination  of  the  record  shows 
tbflt  tbe  evidence  tends  to  e-stabllsb  that  ap- 
pellant at  the  time  of  Its  verbal  agreement 
with  Flln  to  complete  the  stone  work,  assumed 
the  payment  of  the  amount  due  from  Vande- 
vort as  an  Inducement  and  part  considemtion 
for  the  resumption  of  the  work  by  Flln  and  the 
carrying  out  of  the  full  terms  of  his  contract 
with  Vandevort  which  he  was  under  no  legal 
obligation  to  do.  The  oral  promise  on  tbe 
part  of  appellant  to  pay  the  debt  due  Flin 
from  Vandevort  was  therefore  an  independ- 
ent agreement  and  was  founded  on  a  good 
consideration.  "The  promise  of  one  person, 
though  In  form  to  answer  for  the  debt  of 
another,  If  founded  upon  a  new  and  snfficient 
consideration,  moving  from  the  creditor  and 
promisee  to  the  promisor,  and  beneflcfal  to 
the  latter,  is  not  within  the  statute  of  ftvnds, 
and  need  not  be  in  writing,  subscribed  by 
him,  and  expressing  tbe  consideration." 
Dyer  v.  Gibson,  16  Wis.  667. 

A  review  of  the  evidence  falls  to  disclfflie 
such  failure  of  proof  to  sustain  any  of  Oie 
material  findings  of  the  court  as  requires  tbe 
reversal  of  the  Judgment 

TbB  Judgment  Is  therefore  affirmed. 

KENT.  C.  J.»  and  DOAN  and  OAMFBEtiU 
concnr. 

(10  Aril,  n) 
FRIEDBfAN  v.  SUTTLB. 

(Supreme  Court  of  Arisona.  l&reh  80.  1908.) 

1.  Bhokebs— Compensation  —  AuTHORTTT  m 
Wbitinq— Neckssity— Sals  of  Land. 
An  agreement  to  eompenaace  an  agent  or 

broker  for  services  In  tbe  burying  or  aeilins 

of  rod  estate  need  not  be  in  writing. 
[Ed.  Note.— For  cases  in  point  see  voL  & 

Cent  Dig.  Brokers,  8  44.] 
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2,  CionTBACTB—CoNBiDSBATioiT— Past  GonslD- 

KBATIOH. 

Where  plaintiff  had  been  engaged  in  in- 
veetlgating  mining  properties  for  newspaper 

?ittrpoees,  and  defendant  instracted  bim  to  look 
or  good  prospects  stating  that  he  would  ex- 
amine any  proper^  that  plaintiff  brought  to 
his  notice,  and,  if  satisfactory,  purchase  it, 
and  plaintiff  brought  certain  property  to  de- 
fmdant's  notice  and  showed  bim  reports,  etc., 
and  defendant  stated  that  be  would  investi- 
gatfl  it  and  pay  plaintiff  a  conunission  if  he 
purchased,  the  contract  was  not  unenforceable 
as  founded  on  a  past  consideration. 

Appeal  from  Dlatrict  Court,  Yavapai  Coun- 
ty ;  before  Justice  Sloan. 

Action  by  F.  C.  Friedman  against  H.  A. 
Suttle.  From  a  Judgment  in  favor  ot  defoid- 
ant,  plaintiff  appeals.  Reversed. 

Leroy  Anderson,  for  appellant  Hawkins, 
BUlnwood  &  Ross  and  Hemdoo  &  Norris,  for 
appellee. 

CAMPBELL,  J.  This  action  was  brongbt 
to  recover  the  sum  of  $4,000  which  the  plaln- 
tlir  alleges  the  defendant  expressly  prom- 
ised to  pay  the  plaintiff  for  services  rendered 
fo  the  defendant  at  bis  special  instance  and 
request  The  services,  as  alleged  in  the  com- 
plaint consisted  of  bringing  to  the  notice  and 
attention  of  the  defendant  and  in  furnish- 
ing bim  Information  of  the  fitct  tbat  certain 
described  mining  property  could  be  secured 
and  purchased,  and  In  assisting  defendant 
to  secure  the  right  to  purchase  said  property, 
and  In  furnishing  drawings,  reports,  details 
of  conditions,  samples  of  ore  and  assay 
Tahies,  and  In  helping  the  defendant  to 
make  an.  examination  of  the  prt^er^. 
The  defendant  Interposed  a  special  plea  of 
the  statute  of  frauds  and  further  answoring 
denied  generally  and  spevdflcally  that  tbe 
plaintiff  bad  rendered  the  services  at  the  In- 
stance and  request  of  tbe  defmdant  Tbe 
case  was  tried  to  a  jury,  and,  at  tbe  con- 
clusion of  tbe  plaintiffs  evidence,  the  defend- 
ant moved  tbe  court  to  instruct  the  jiny  to 
return  a  verdict  for  the  defendant  upon  tbe 
following  grounds,  to  wit:  (1)  Tbat  tbe 
said  evidence  showa  tbat  the  plaintiff  relies 
for  recovery  upon  a  contract,  promise,  or 
agreerarait  concerning  tbe  sale  of  real  estate 
and  that  said  evidence  sbovra  that  said  prom- 
tee,  agreement  or  contract  and  no  memoran- 
dum thereof  In  writing  bas  ever  been  made 
or  signed  by  tbe  defendant  or  by  any  person 
thereto  authorized.  ^)  That  said  teattmony 
falls  to  abow  any  consideration  for  tbe  al- 
lured contract  pnnnlse  or  agreement,  but 
sbowa  tbat  said  allied  contract  Is  attonpted 
to  be  based  tqkhi  a  past  consideration,  to  wit: 
Services  or  tnforroatloD  rendered  or  given  by 
plaintiff  as  a  volunteer.  0)  Tbat  said  tes> 
tlmony  Is  insufflcloit  to  support  a  verdict  In 
fiiTor  of  plaintiff  for  tbe  commission  alleged 
to  be  agreed  upon  for  services  roidered  In 
and  about  tbe  sale  or  purchase  of  real  astato 
wbo:^  It  falls  to  show  that  any  sale  or  pur* 
cbase  of  tbe  real  estate  In  question  has  ever 
been  consummated  by  def«idant  through  the 
services  of  plaintiff,  or  at  alL 


The  trial  court  ruled  that  the  last  two 
grounds  assigned  to  the  motlcm  were  not  well 
talcen,  but  granted  the  motion  upon  the  first 
ground.  Tbe  learned  trial  Judges  In  Instruct- 
ing tbe  Jury  to  return  a  verdict  for  the  de- 
fendant, based  bis  Instruction  directly  upon 
the  ground  tbat  this  court  to  the  case  of 
Czarnowski  v.  Holland.  6  Ariz.  119,  78  Pac. 
890,  had  ^tabllsbed  tbe  rule  tbat  an  agree- 
ment authorizing  or  ^ploying  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  com- 
pensation or  ccMnmlsslon  must  be  to  writing. 
That  case  was  an  action  to  recover  a  commis- 
sion as  a  brokw  for  making  a  sale  of  real  es- 
tate and  was  based  upon  a  written  contract 
The  trial  court  held  tbat  no  sale  bad  been 
made  In  accordance  with  the  terms  of  the 
agreement;  that  the  contract  authorized  a 
sale  for  cash,  while  the  sale  was  made  partly 
on  deferred  payments.  The  opinion  stetes: 
"At  the  trial  the  dontract  was  totroduced  to 
evidence  and  construed  to  mean  that  tbe 
sale  of  the  property  must  be  entirely  for  cash 
and  upon  proof  of  the  terms,  as  shown  to 
have  been  agreed  to  by  tbe  defendant  it  was, 
upon  motion  of  tbe  defendant  excluded,  as 
not  tending  to  prove  the  sale  and  the  Jury 
were  Instructed  not  to  consider  it  and  fur- 
ther instructed  that  tbe  defendant  was  en- 
titled to  a  verdict,  and  advised  them  to  find 
for  the  defendant  The  court  also,  t>efore 
Instructing  tbe  Jury,  offered  to  allow  the 
plaintiff  to  prove  a  quantum  meruit  that 
Is,  tbe  value  of  bis  services  in  selling  the  lots 
In  question,  whfch  plaintiff  declined  to  do, 
and  thereupon  the  Jury,  to  obedience  to  the 
Instructions  of  tbe  court,  found  a  verdict  for 
tbe  defwdant"  Tbe  court  first  considered 
certoln  oral  testimony  offered  to  prove  the 
financial  responsibility  of  the  person  to  whom 
the.  agent  sold  tbe  land,  Iwlding  that  tbe 
trial  court  committed  error  In  excluding  1^ 
and  said:  "We  tbluk  It  la  also  error  for  the 
court  to  strike  out  tbe  contract  We  do  not 
tblnk  there  was  manifested,  by  the  terms  of 
the  contract  an  Intention  tbat  the  purchase 
price  stKiuld  be  solely  for  cash."  The  court 
thus  disposed  of  every  question  raised  In  the 
case.  The  plaintiff  did  not  and  could  not 
pretUcate  error  upon  the  offer  of  the  trial 
court  to  permit  him  to  give  evidence  upon  a 
quantum  meruit  However,  the  court  aald: 
"By  striking  out  the  contract  and  leaving 
plaintiff  to  bis  action  upon  a  quantum  meruit 
be  was  left  remediless.  Tbat  tfaera  are  casea 
to  which  the  law  will  Imply  a  primUse  to  pay 
for  services  r»dered  by  one  person  to  anoth- 
er, to  the  absence  of  any  bargain  to  pay  there- 
for, cannot  be  doubted,  but  no  case  has  been 
brought  to  our  attention  to  which  It  haa 
been  h^d  where  proof  of  enqiloyment  Is  todla- 
poisable  to  a  right  to  recover  for  services, 
that  In  the  absence  of  such  proof,  a  recovery 
can  be  bad.  And  to  entitle  a  broker  to  recov^ 
er  for  commissions  for  effecting  a  sale  of  real 
estete,  It  Is  todispensable  tbat  be  should  abow 
tbat  he  was  raiplt^ed  by  the  owner  to  make 
the  sale,  and  this  employment  must  be  to 
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wrltiDK.  In  McCarthy  t.  Loupe,  62  Cal.  299, 
fBe  court  say:  The  law  in  such  case  would 
never  Imply  a  contract  •  •  •  This  par- 
ticular kind  of  a  contract  can  only  be  proved 
by  the  Introduction  of  an  Instrument  In  wrlt- 
Ing.  Therefore  the  plaintiff  failed  to  prove 
an  express  contract  and  It  was  upon  an  ex- 
press alone  that  he  was  entitled  to 
recover.'  The  provision  of  the  Code  In  thdt 
state,  It  Is  true,  specifically  provides  that  the 
agreement  authorizing  the  employment  of  an 
agent  or  broker  to  purchase  or  sell  real  estate 
for  compensation  or  commission  must  be  In 
writing ;  but  we  think  the  same  thing  Is  re- 
quired by  the  statute  of  frauds.  The  writ- 
ten contract  In  this  case  being  excluded, 
the  plaintiff  has  no  standing  in  court;  but 
we  think  he  was .  entitled  to  reply  upon 
his  written  contract"  As  we  have  said,  this 
guestlon  was  not  before  tbe  court  and  the 
<^lnion  expressed  thereon  was  wholly  dic- 
tum. That  the  opinion  so  expressed  was  not 
well  considered  is  clear.  No  reasons  for  tbe 
eoncloslon  arrived  at  are  given.  The  only 
case  cited  Is  based  upon  a  statute  of  Califor- 
nia, which,  as  is  pointed  out  specifically  pro- 
Tidee  that  an  agreement  autliorlzlng  tbe  em- 
ployment of  an  agent  or  broker  to  purchase 
or  sell  real  estate  for  compensation  or  com- 
mission must  be  in  writing.  Prior  to  the 
adoption  of  such  statute,  the  Supreme  Court 
of  California  held  such  an  agreement  not  to 
be  within  the  statute  of  frauds.  Heyn  v. 
Phillips,  37  Cal.  529. 

The  author  of  the  title,  "Verbal  Agree- 
ments," In  tbe  American  &  English  Encyclo- 
pedia of  Law,  at  page  802  of  volume  29, 
states  tbe  law  on  this  subject  to  be:  "Con- 
tracts for  tbe  employment  of  an  agent  to  buy 
or  sell  land  are  not  regarded  as  within  tbe 
operation  of  tbe  statute  for  the  reason  ttut 
contracts  of  empiosrmoit  are  not  Included  and 
the  agent's  commission  Is  earned  when  a 
customer  Is  procured."  This  la  supported  by 
an  overwhelming  weight  of  authority.  Only 
In  those  states  where,  like  California,  tbe 
statute  expressly  requires  such  agreements  to 
be  In  writing,  is  tbe  rule  otherwise.  Counsel 
for  appellee  freely  concede  that  tbe  opinion 
OEpressed  on  this  point  In  Czamowskl  v. 
Holland  Is  against  the  weight  of  authority 
but  contend  that  be  should  follow  It  In  obe- 
dience to  tbe  doctrine  of  stare  decisis.  This 
docMne  has  to  do  onlj  with  opinions  express- 
ed upon  points  necessary  and  proper  to  the 
decision  of  the  case,  and  not  wltb  dicta. 
Chief  Justice  Marshall,  speaking  for  tbe 
Snprone  Court  of  tbe  TTnited  States,  In 
Cohens  t.  Virginia,  6  Wheat  264,  S  L.  Ed. 
257,  said:  **It  Is  a.  maxim  not  to  be  disre- 
garded that  general  npresalons  In  every 
opinion  ore  to  be  taken  In  connectl(m  with  the 
case  In  which  those  «xinre«rionB  are  used.-  If 
th^  go  beyond  tbe  case  they  may  be  reflect- 
ed but  ought  not  to  control  tbe  Judgment  In  a 
subsequent  suit  when  the  very  point  Is  pre- 
sented for  decision.  Tbe  reason  of  this 
inaxlm  -  la  a))Tloufl.    Tbe  question  actually 


before  the  court  Is  Investigated  wltb  care  and 
considered  In  ItB  full  extent  Other  princt 
pies  which  serve  to  illustrate  It  are  consider- 
ed In  their  relation  to  the  case  decided,  but 
tbelr  possible  bearing  upon  all  other  cases 
is  seldom  completely  investigated."  In  Cur^ 
roll  V.  Carroll,  16  How.  275,  14  L.  Ed-  936^ 
tbe  court  say:  "This  court  (and  other  courts 
organised  under  tbe  common  law)  has  nevee 
held  Itself  bound  by  any  part  of  an  opinion 
In  any  case  which  was  not  needful  to  tbe 
ascertainment  of  the  right  or  title  In  ques- 
tion between  the  parties."  The  case  of 
CsEamowskl  v.  Holland,  so  far  as  It  may  be 
regarded  as  authority  for  the  rule  that  an 
agreement  to  compensate  an  agent  or  broker 
for  services  rendered  In  tbe  buying  or  selling 
of  real  estate  must  be  In  writing,  la  disap- 
proved and  overruled.  Tbe  appellee  urges 
tbflt  should  the  Czamowskl  Case  be  ove*- 
rnled,  the  Judgment  of  tbe  trial  court  should 
be  sustained  on  other  grounds,  to  wit:  (1) 
That  appellant  failed  to  establista  a  completed 
sale  of  the  property.  (2)  That  hie  proof 
shows  a  contract  with  appellee  based  upon  a 
past  consideration.  An  examination  of  the 
record  discloses  that  tbere  was  testimony  that 
the  defendant  "has  taken  tbe  property  up," 
which  evldoitly  means  that  tlie  defoidant 
purchased  it;  and  this  is  strongly  corroborat- 
ed by  a  letter  wrlttoi  by  tbe  defraidant 
which  is  in  evidence^  We  think  there  was 
sufficl^t  fivldoice  on  this  point  to  go  to  the 
Jury. 

There  Is  tostbnony  In  the  record  tending 
to  prove  the  following  facta:  Tbe  business 
of  tbe  defendant  was  that  of  a  mine  promo- 
ter and  owner.  Tbe  plaintiff  at  dlffo^nt 
times  bad  been  In  tbe  anployment  of  tbe 
defradant  **lo<Alng  up"  and  "writing  up" 
mining  properties  for  him.  Some  time  prior 
to  tbe  transaction  involved  In  this  action 
plaintiff  bad  bem  engaged  In  traveling  aboot 
the  country  surrounding  Picscott  seeing  dif- 
ferent mining  pnqnrties  and  wrltine  deacrlp- 
tlons  of  them  for  newspapraa.  Defendant  hi- 
stmcted  him  to  look  for  good  prospecto  fw 
him,  telling  him  that  he  would  examine  any 
property  that  plaintiff  would  bring  to  his 
notice  and  If  satisfactory,  purchase  it  He 
brought  the  pn^orty  known  as  the  "Three 
Black  Buttee"  to  the  notice  of  defendant, 
showed  him  written  reports  concerning  It 
and  sampln  of  ore  £K>m  It  and  told  him 
tbe  name  of  the  owner  and  Its  location.  He 
advised  him  that  the  purchase  price  was 
$36,000  and  that  be  desired  a  commlmlon  of 
MtOOO  for  hia  services.  Defendant  manlfestp 
ed  an  Interest  In  the  property  and  told  plain- 
tiff that  be  would  at  once  Investigate  It  aud 
If  satisfactory  vrould  purchase  it  and  pay 
plaintiff  the  $4,000  conmslstdon.  All  of  tbe 
infoimation  was  e^ven  before  the  promise 
of  the  def^dant  was  made.  At  defendant's 
request  plaintiff  communicated  with  another 
persw  whom  defoidant  desired  to  examine 
tbe  property,  giving  him  Its  location  and  the 
name  of  the  owner,  D^endant  aidwequoitljr 
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pordiased  the  property.  Ooocedlng  tbat  the 
promlBe  made  by  defendant  was  wholly  In 
coasldnratioD  of  the  information  prerlonsty 
given  him  by  plaintUt  and  did  not  contem* 
plate  othw  or  further  Berrlcea  from  the 
plalntUf,  doee  tbe  case  fall  within  the  rule 
contended  for  by  appellee?  He  bad  previous- 
ly requested  plaintiff  to  fnnilBh  Information 
as  to  such  promising  intispects  as  be  shonld 
dlscorer.  In  laying  the  information  before 
defendant  plaintiff  was  not  acting  entirely 
as  a  volunteer.  We  thlidc  it  fairly  may  be 
said  that  plaintiff  furnished  this  informs- 
tim  to  dtfendant  at  his  req'nest  and  that 
the  request  is  such  a  one  that,  if  cnnplled 
with,  the  law  would  Imply  a  promise  to  pay, 
especially  If  the  Inftn-matlon  glv«i  is  accepted 
and  acted  upon.  The  rule  is  that  an  execut- 
ed consideration  given  upon  such  a  reqa^t 
win  sustain  a  promise  founded  upon  It  1 
Parsons  on  Contracts  (9th  Ed.)  506.  Lamp- 
Mgfa  V.  Braltbwalt,  1  Smith's  Lead.  Cas. 
207.  Pool  V.  Homer  et  aL,  04  M d.  181,  20 
AtL  1030. 

Being  of  the  opinion  that  the  trial  court 
erred  in  instructing  the  Jury  to  return  a  ver- 
dict for  tl^  defendant  and  In  denying  a 
motion  for' a  new  trial,  the  judgm«it  Is 
reversed,  and  the  case  remanded  for  a  new 
triiiL 

KENT,  O.  J.,  and  DOAN,  J.,  omcur. 

NATS,  J.  I  concur  In  the  result  in  tbis 
easa  I  concur  In  the  opinion,  exc^  tliat 
portion  holding  that  the  ruling  In  tbe  Csar- 
nowSfct  Case,  now  disapproved,  is  dictum. 
It  was  one  of  two  reasons  given  by  the  Su< 
preme  Court  for  reversing  the  Judgment  of 
tba  district  court  In  tbn  view  of  the  record 
taken  by  the  Supreme  Court,  the  matter  now 
overruled  was  not  dictum,  but  a  formal  de- 
tennlnation.  It  was  erroneoua  It  has  not 
become  a  rule  of  property,  nor  does  any  otber 
reason  exist  for  adhering  to  It  It  should  be 
orerraled. 


aO  Aril.  117) 

EMPIRE   SMELTBR  CO.  v.  GARDINER. 

WORTHEN  &  GOSS  CO. 
(Supreme  Court  of  Arizona.   March  80,  1906.) 

1.  Evidence  —  Best  Evidence  —  Coepobatb 
Rbcobds. 

Testimony  that  witness  was  the  treasurer 
and  manager  of  a  certain  corporation  was  not  ob- 
jectionable on  the  ground  that  tbe  identity  of 
the  incumbent  of  the  offices  could  only  be  proven 
by  the  corporate  records.  . 

2.  Appeal  —  Review  —  SuyFiciENCY  of  Evi- 
dence—Absence OF  Entibe  Evidence. 

The  sufficiency  of  the  evidence  to  sustain 
the  findincs  of  the  court  cannot  be  reviewed  On 
appeal  unless  all  of  the  evidence  is  in  the  record. 

[Ed.  Note.— For  casea  in  point,  see  vol.  3, 
Cwt  Dig.   Appeal  and  Error,  {g  2911-2815.] 

Appeal  from  District  Court,  Cochise  Coun- 
ty; before  Justice  Doan. 

Action  by  tbe  Gardiner,  Worthen  ft  Ooss 
Gonpsny  against  the  Empire  Smelter  Com- 


pany.  From  a  Judgment  In  &Tor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

Frank  M.  Stone  and  Pickett  &  Bowman, 
for  appellant  Hereford  &  Haszard,  tor  ap- 
pellee. 

SLOAN,  J.  In  the  district  court  of  Cochise 
county  the  appellee,  the  Gardiner,  Worthen  & 
Ooss  Company,  recovered  Judgment  against 
appellant,  the  Empire  Smelting  Company, 
upon  a  merchandise  account  in  the  sum  of 
$4,094.75.  The  Empire  Smelting  Company 
moved  the  court  for  a  new  trial,  which  was 
denied,  and  from  this  ruling  and  from  thf 
judgment  has  appealed. 

The  case  was  tried  to  the  court  without 
tbe  aid  of  a  Jury.  The  appellee,  to  sustain  ^ 
Its  complaint,  introduced  the  deposition  of 
one  Peter  Kirk.  In  tbis  deposition  the'  wit- 
ness stated,  In  answer  to  an  interrogatory, 
that  he  was  the  treasurer  and  manager  of 
the  appellant  company  durlngtbetlmecovered 
by  the  account  sued  upon.  Counsel  for  the 
appellant  moved  to  strike  out  the  answer 
for  the  reason  that  the  fact  as  to  who  may 
have  filled  the  ofBce  of  treasurer  and  manager 
of  the  corporation  could  be  proven  only  by 
the  records  of  the  corporation.  The  motion 
was  denied,  and  this  ruling  is  made  tbe  basis 
of  one  of  the  assignments  of  error  discussed 
by  connsel  for  appellant  in  their  brief.  There 
is  no  merit  In  the  contention  of  appellant, 
and  the  trial  court  did  not  err  In  doiylng 
the  motion. 

The  remaining  assignments  of  error  which 
are  discussed  by  counsel  for  appellant  relate 
to  the  sufficiency  of  the  evidence  to  sustain 
the  findings  and  Judgment  of  the  court 
There  Is  no  statement  of  facts  of  transcript 
of  the  evidence  In  the  record.  There  Is  a 
bill  of  exceptions  which  puri>ort8  to  contain 
but  a  portion  of  the  evidence  Introduced  at 
the  trial.  This  bill  of  exceptions  distinctly 
states  that  other  evidence,  both  oral  and  docu- 
mentary, than  that  set  forth  therein  was  In- 
troduced by  the  plaintiff.  Tbe  nature  of  the 
omitted  evidence  Is  not  set  forth.  We  may 
not,  therefore,  review  the  evidence  under  the 
assignments  of  error  for  tbe  very  obvious  rea- 
son that  tbe  findings  of  the  court  may  have 
been  based  In  whole  or  in  part  upon  tbe  evi- 
dence omitted  from  tbe  record. 

The  Judgment  is,  tlierefore,  affirmed. 

KENT.  C.  J.,  and  CAMPBELL,  and  NAVB. 
3 J.,  concur. 


(XO  Arte.  U) 

MEADE  et  aL  v.  SGRlBNEB  et  at 

(Supreme  Court  of  Arlxona.    March  80,  1906.) 

1.  Judomentst-Rendition  — Time  — Subse- 
quent Tebm. 

Rev.  St  1901,  par.  1S86,  provides  that  If. 
for  any  cause,  business  before  the  court  be  not 
determined  before  adjournment  thereof,  such 
business  of  whatsoever  nature  remaining  un- 
determined shall  stand  oontlnned  ontil  tbe  next 
succeeding  term  of  tbe  court  without  an  order 
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and  without  cost.  Betd,  that  where  for  any 
reason  the  court  was  not  ready  to  pronounce 
judgment  in  a  case  tried,  before  the  adjouni' 
ment  of  the  term,  it  retained  jurisdiction  by 
force  of  the  statute  to  render  jadffment  at  a 
subsequent  term. 

Z  Judges  —  Judgment  —  Rekditioii  zn  Va- 
cation—Outside  District. 

Rev.  St.  1901,  par.  1442,  providing  that  a 
judgment  may  be  "entered"  in  term  time  or 
Tacation,  did  not  justify  the  "rendition"  of  a 
Jadgment  by  a  judge  in  vacation  without  the 
district  in  which  the  case  was  tried. 

Appeal  from  District  Court,  Cochise  Coun- 
ty :  Thomas  Armstrong,  Jr^  Judge  pro  tern. 

Action  between  WlUlam  K.  Meade  and  an* 
other  and  Electa  Scrlbuer  and  another. 
From  a  judgment  In  favor  of  the  latter,  the 
former  appeal.  Beveraed. 

Thomas  F.  Wilson  and  Elngan  &  Wright 
for  appellants.  English  &  Miller,  for  appel- 
lees. 

CAMPBELL,  J.  This  cause  was  tried  to 
the  court  Tvtthout  a  jury  on  August  13,  1!K>4. 
The  court  took  the  case  under  advisement, 
with  leave  to  counsel  to  file  written  argu- 
ments. The  record  here  does  not  disclose 
the  time  within  which  these  arguments  were 
to  be  filed  nor  the  date  of  the  final  submis- 
sion of  the  case.  On  September  27,  1905, 
the  judge  filed  with  the  cleric  of  the  court 
his  findings  of  fact,,  conclusions  of  law,  and 
judgment,  all  being  filed,  as  of  the  December 
term,  1004.  The  following  recitation  appears 
In  the  judgment:  'T>one  at  Phoenix,  this 
27th  day  of  December,  1905,  as  of  the  Decem- 
ber, 1004,  term  of  this  court."  It  is  admitted 
la  argument  that  the  judge  did  not  render 
judgment  In  open  court,  but  rendered  his 
decision  or  judgment  at  Phcenix.  Appellants 
contend  that  the  judgment  is  void  for  the 
following  reasons:  (1)  That  the  court  lost 
Jurisdiction  of  the  cause  when  the  term  at 
which  it  was  tried  adjourned  without  judg- 
ment being  rendered.  (2)  That  no  jndg- 
ment  has  been  pronounced  by  the  district 
court,  the  judgment  having  bem  rendered' 
by  the  judge  without  the  district;  and  not 
In  open  court  We  wlU  consider  these  points 
separately. 

1.  While  there  is  authority  for  the  prop- 
osition that  a  judgment  may  not  be  render- 
ed at  a  term  later  than  the  one  at  which 
the  case  is  tried,  as  of  such  later  term,  there 
la  also  very  respectable  authority  to  the  con- 
trary. Abraham  v.  Levy,  72  Fed.  124,  18 
C.  0.  A.  4C0;  Tarpenning  v.  Cannon,  28  Kan. 
C65 ;  Trulock  v.  Murty,  72  Iowa,  510,  34  N. 
W.  807;  need  v.  Lane,  06  Iowa,  454,  63  N. 
W.  8S0.  Furthermore  we  have  a  statute 
which  we  think  disposes  of  the  question. 
Paragraph  1386,  Hev.  St  1001,  provides:  "If 
from  any  cause  the  court  shall  not  be  held 
at  the  time  prescribed  by  law,  or  If  the  buf?l- 
ness  before  the  court  be  not  determined  be- 
fore the  adjournment  thereof,  such  business, 
of  whatsoever  nature,  remaining  unde- 
termined shall  stand  continued  until  the 


next  succeeding  term  of  the  ^rt,  without  an 
order  and  without  cost"  Rendering  judg- 
ments la  certainly  business  of  the  court,  and 
If,  for  any  reason,  the  court  Is  not  ready  to 
pronounce  Its  judgment  In  a  cause  tried,  be- 
fore the  adjournment  of  the  term,  we  think, 
by  force  of  the  statute  quoted.  It  does  not 
lose  jurisdiction  and  may  render  its  judg- 
ment at  a  subsequent  term. 

2.  The  record  does  not  disclose  that  the- 
court  In  which  the  case  was  tried  was  In  ses- 
sion on  the  day  the  Judgment  bears  date, 
the  date  It  was  pronounced.  On  the  other 
hand.  It  Is  admitted  that  the  judge  rendered 
the  judgment  In  vacation,  at  Phcenix,  Mari- 
copa county,  which  we  take  judicial  notice 
Is  without  the  district  In  which  the  case  was 
tried.  Mr.  Black,  in  his  vrork  on  Judgments, 
says :  "When  the  law  provides  for  the  hold- 
ing of  regular  terms  of  a  court,  It  is  only 
during  term  time  that  the  judges  are  vested 
with  their  full  judicial  character.  Neces- 
sary rules  and  orders,  ministerial  acta,  and 
some  matters  which  go  as  of  course,  may  fall 
within  the  powers  of  the  court  in  vacatltm. 
But  in  general  all  Judicial  functions  are  sus- 
pended during  that  IntervaL  H^ce,  unless 
under  statutory  anthority,  a  jodgment  can- 
not be  pronounced  in  vacation.  The  renffi- 
tlott  of  a  judgment.  In  a  court  of  record, 
is  essentially  a  judicial  act,  and  if  performed 
when  the  court  Is  not  In  session,  that  is,  out 
of  term.  It  Is  open  to  a  fatal  jurisdictional  ob- 
jection; the  judgment'  Is  absolutely  void,  cre- 
ates or  atfects  no  rights,  and  will  be  evot 
disregarded  m  appeal."  Bladt  on  Jnd^- 
mCTts,  S  179.  See,  also,  11  Enc.  P.  ft  P.  814. 
Counsel  for  appellees  contend  that  by  reason 
of  par.  14^  Rev.  St  lOOl,  which  provides, 
"A  judgment  may  be  entered  In  term  time  or 
vacation,"  the  Ju^m«it  Is  valid,  though  ren- 
dered In  vacation;  hut  there  la  a  dear  dis- 
tinction between  rendering  a  judgment,  which 
Is  pnrely  a  judldal  act;  and  which  can  be 
performed  by  the  contt  alone,  and  entering 
a  judgment,  which  Is  ministerial,  and  fs  nsa- 
ally  performed  by  the  cleric.  BlaA  on  Judg- 
ments, I  106.   18  Enc  P.  &  P.  430. 

We  csonclude  that  the  judgment  appealed 
from  Is  void,  and  of  no  effect  The  cause  Is 
remanded  to  the  district  court  for  trial. 

KENT,  O.  J.,  and  SLOAN  and  NATS,  JJ.. 
concur. 

BARTON  V.  TERRITORT  OT  ARIZONA. 
(Supreme  Court  of  Arizona.  March  30,  tOOO.) 

1.  CRTMiNAt  Law— Appeal— Review. 

Whore,  on  appeal  in  a  criminnl  case,  there 
is  no  bill  of  exceptions,  assignment  or  en-ors, 
brief,  or  ai^ument  designating  any  error  com- 
plained of  m  the  proceedings  had  In  the  trial 
court  a  conviction  can  only  be  reversed  for 
error  apparent  on  the  face  of  the  record. 

2.  Same— In STHUCTiOKS— Alibi. 

An  instruction  that  the  burden  was  cm  ae> 
cufled  to  prove  his  defense  of  alibi  by  a  pre- 
ponderance of  the  evidence  an^  that  such  de- 
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tense  to  be  entitled  to  consideration  mast  show 
that  at  the  time  of  the  commlssioa  of  the  crime 
charged  accused  was  at  another  place  ao  far 
awa;  or  under  such  circumstances  that  he 
could  not,  with  any  ordinary  exertion,  have 
reached  the  place  so  as  to  participate  in  the 
commission  of  the  crime,  was  erroneous,  It  be- 
ing incumbent  on  the  jury  to  acquit  if  the  evi- 
dence.on  the  issue  of  alibi  with  all  the  other 
evidence  in  the  case  raised  a  reasonable  doubt 
of  acCDsed'B  presence  at  the  time  and  place  of 
th«  cxHnmlsaion  of  the  offense. 

Appeal  from  District  Court,  Pima  County; 
before  Justice  J(rtin  H.  CampbelL 

-Robert  Barton  was  convicted  of  robbery, 
and  be  appeals.  Beversed. 

B.  S.  Clark,  Atty.  Gen^  for  tbe  Terrl^nry. 

DOAN,  J.  The  appellant,  Bobert  Barton, 
was  tried  before  a  jury  In  the  district  court 
of  Pima  county  on  tbe  8th  and  9tb  of  NoTem- 
l»er,  190G,  upon  a  charge  of  robbery,  and  up- 
on a  verdict  of  guilty,  was  on  November  11, 
1906,  adjudged  by  the  court  guilty  of  tliat 
crime,  and  sentenced  to  a  term  of  imprison- 
ment In  the  territorial  prison,  from  which 
verdict  and  Judgment  of  conviction  he  has 
appealed. 

Tbe  counsel,  who  represented  the  defend- 
ant in  the  lower  court,  have  not  ratered  any 
appearance  here.  There  Is  no  bill  of  excep- 
tions, assignment  of  errors,  nor  any  brief  or 
ailment  designating  any  error  complained 
of  In  the  proceedings  had  In  the  trial  conrt, 
presented  to  us  in  support  of  tbe  appeal  In 
this  case.  Under  these  circumstances,  we 
can  only  look  Into  the  record,  and  nulesa 
some  reversible  error  be  apparent  therein,  af- 
firm the  judgment  of  the  lower  court  While 
the  record  does  not  contain  -the  entire  charge 
of  the  conrt  to  the  jury,  it  does  present  the 
following  instrnetion  given  at  the  request  of 
the  territory:  "The  defendant  claims  as  one 
of  his  defenses  what  Is  known  in  law  as  an 
alibi;  that  Is,  at  the  time  the  robbery  with 
whlcii  be  is  charged  was  being  committed,  he 
was  at  a  different  place,  so  that  he  could  not 
bave  participated  in  Its  commission.  The 
burden  is  upon  this  defendant  to  prove  this 
defense  by  a  preponderance  of  evidence;  that 
is,  by  the  greater  and  superior  evidence.  The 
defense  of  alibi,  to  be  entitled  to  considera- 
tion, must  be  such  as  to  show  that  at  the 
very  time  of  the  commission  of  the  crime 
charged,  tbe  accused  was  at  another  place,  so 
for  away  or  under  such  circumstances  that 
he  could  not  with  any  ordinary  exertion  have 
reached  the  place  where  the  crime  was  com- 
mitted so  as  to  have  participated  In  the  com- 
mission thereof."  This  instruction  was  pre- 
sented to  this  conrt  In  the  case  of  Schnltz  v. 
Territory,  and  we  held  that  It  did  not  cor- 
rectly state  tbe  law  applicable  to  tbe  def^e 
of  alibi.  Scbultz  v.  Territory,  52  Pac.  352. 
We  there  said;  "The  burden  of  proof  never 
rests  on  the  accused  to  abow  his  innocence, 
or  to  disprove  tbe  facta  necessary  to  estab- 
lish tbe  crime  with  whlcb  he  is  charged.  The 
tfeCcQdaftfa  presence  at,  and  participation  in. 


the  corpus  delicti,  are  aflQrmatlve  material 
facts  that  the  prosecution  must  show  beyond 
a  reasonable  doubt  to  sustain  a  conviction. 
*  •  •  If  a  consideration  of  all  the  evi- 
dence in  tl]e  case  leaves  a  reascHiable  doubt 
of  his  presence,  he  must  be  acquitted.  We 
think  it  was  the  duty  of  the  trial  judge  to 
have  said  to  the  Jury  that  they  must  con- 
sider all  the  evidence  In  the  case,  including 
that  relating  to  tbe  alibi,  and  determine  from 
the  whole  evidence  whether  It  was  shown  be- 
yond a  reasonable  doubt  that  the  defendant 
bad  conmiltted  the  crime  with  which  be  was 
cbat^ed."  And  upon  tbe  ground  that  the  In- 
struction as  given  might  have  misled  the 
Jury  to  the  prejudice  of  tbe  rights  of  the  de- 
fendant the  giving  of  It  was  there  held  to  be 
reversible  error.  Tbe  rule  that  tbe  defendant 
is  not  required  to  prove  an  alibi  beyond  a 
reasonable  doubt,  or  even  by  a  preponder- 
ance of  the  evidence,  but  that  It  is  Incumbent 
on  tbe  Jury  to  acquit  If  the  evidence  upon  that 
point;  when  taken  in  connection  vrlth  all  tbe 
other  evidence  In  the  case,  ratees  a  reasmt- 
able  doubt  of  bis  presence  at  the  time  and 
place  of  the  commission  of  the  crime  charged, 
when  bis  presence  Is  essential  to  bis  gnllt, 
as  annoonced  us  In  Schulta  v.  Territory, 
supra,  has  since  been  adhered  to,  and  is  the 
law  In  this  Jurisdiction.  It  has  been  since 
that  time  followed  also  In  People  v.  Boberts 
(Oal.)  B5  pac.  137,  Wllbum  t.  Territory  (N. 
M.)  62  Pac.  968,  Btote  t.  Burton  (Wash.)  67 
Paa  1097,  Barr  T.  People  (Colo.' Sup.)  71  Fac. 
392.  and  People  v.  Lang  (Cal.)  76  Pac.  282, 
with  no  mllng  at  variance  therewith  In 
those  Jurisdlctlcms. 

Because  of  this  erHmeous  instmcUon,  the 
judgment  of  the  lower  court  Is  reversed,  and 
the  cause  remanded  fOr  a  new  trlaL 

KENT.  O.  J.,  and  SLOAN  and  NAVB,  JJ., 
concur. 


OO  Arts.  IH) 
UcPHBBSON  v.  HATTICn. 
(Supreme  Court  of  Arizona.  March  80,  1906.) 

1.  CONTBACTS— BbEACH. 

The  breach,  on  the  part  of  the  person  for 
whom  tbe  services  are  to  be  performed,  of  a 
contract  for  the  drawing  of  plans  for  and  super- 
intendence of  the  construction  of  a  building,  for 
an  agreed  compensation.  Is  the  nonpayment  of 
tbe  agreed  compensation,  and  not  the  mere 
refnaal  of  such  person  to  permit  the  architect  to 
perform  the  agreed  services,  and  so  must  be 
alleged  in  tbe  complaint  in  an  action  to  re- 
cover on  the  contract  and  to  enforce  a  Hen 
for  the  agreed  compensation. 

2.  PLEADisas— Exhibits— Omissions  ik  Com- 

A  statement  in  an  exhibit  filed  with  and. 
made  a  part  of  the  complaint  cannot  supply 
a  necessary  all^ation  omitted  from  the  com- 
plaint. 

[Ed.  NotP. — For  cases  in  point  eee  vol.  39. 
Cent  Dig.  Pleading,  §§  044-947.] 

8.  Mechanics*  Liens— PLBiniHO—NoHPAT- 
HEnr— Notice  of  Lieu. 

The  statement  in  the  notice  of  lien,  filed 
with  and  made  a  part  of  the  complaint,  that 
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a  certain  amouDt  is  due  u  compensation  under 
the  Mxitract,  evoi  if  it  might  be  considered 
an  allegation  of  the  complaint,  is  an  Inanfficlent 
atfegation  of  nonpayment;  it  referring  to  the 
time  of  filing  the  Hen,  and  not  to  the  time  of 
commencing  tlie  action. 

4.  Trial— DiEECTiNG  Yebdici^ Failttbi  to 
State  Cause  of  Action. 

Failure  of  a  complaint  to  state  m  cause 
of  action  authorizes  the  direction  of  a  verdict 
for  defendant. 

Appeal  from  District  Cour^  Pima  County ; 
before  Justice  Campbell. 

Action  by  John  McPberson  against  B.  Hat- 
ticb.  Judgment  for  defendant  Plaintiff 
appeals,  affirmed. 

S.  W.  Pnrcell  and  Vandyke  &  Woreely,  for 
appellant    Klngan  &  Wright,  for  appelleew 

SLOAN,  J.  This  snit'was  bronght  by  ap- 
pellant John  McPberson,  against  appellee, 
B.  Hattlch,  In  the  district  court  of  Pima 
county,  to  recover  upon  a  contract  between 
appellant  and  appellee,  wherein  the  former 
agreed  to  draw  plans  and  specifications  as 
an  orchltect  for  a  certain  building  to  be  er- 
ected upon  a  lot  in  the  city  of  Tucson  owned 
by  appellee,  and  to  superintend  the  oonstmc- 
tion  thereof  for  a  stipulated  per  cent  of  the 
cost  thereof,  and  wherein  the  appellee  agreed 
to  pay  for  such  services  at  the  rate  of  the 
percentage  aforesaid ;  and  also  to  foreclose  a 
lien  filed  by  the  appellant  upon,  said  prop- 
erty for  the  amount  of  said  agreed  compensa- 
tion. The  notice  of  lien  was  referred  to  in 
the  complaint  as  constituting  a  part  thereof, 
an'd  attncbed  to  the  same  as  an  exhibit 
The  complaint  charged  that  appellant  after 
he  bad  partially  performed  the  services 
agreed  upon,  was  prevented  from  further  per- 
forming said  services  by  the  acts  of  appellee. 
There  was  no  allegation  In  the  complaint 
that  the  agreed  compensation  had  not  been 
paid  by  appellee,  nor  was  there  any  direct 
allegation  that  any  sum  was  due  appellant 
from  appellee  by  reason  thereof.  There  was 
a  statement  in  the  notice  of  lien  that  the 
isum  of  $750  was  due  appellant  from  appellee 
as  compensation  due  under  said  contract  at 
the  agreed  per  cent  of  the  cost  of  said  build- 
ing. The  answer  filed  by  the  appellee  admit- 
ted the  residence  of  the  parties,  the  owner- 
ship of  the  property  described  In  the  com- 
plaint the  filing  of  the  notice  of  lien  as 
alleged  therein,  and  denied  the  remaining 
allegations  of  the  complaint  The  cause  was 
tried  to  a  Jury.  The  evidence  put  In  by 
plaintiff  related  to  the  making  of  the  contract 
sued  upon,  the  work  done  by  blm  under 
the  contract  and  the  refusal  of  appellee  to 
permit  appellant  to  proceed  with  the  work  of 
.  drawing  plans  and  specifications  for  the 
building,  and  to  superintend  its  erection. 
No  proof  was  offered  or  put  in  by  appellant 
showing  nonpayment  on  the  part  of  appellee 
of  the  agreed  compensation.  At  the  conchi- 
•lon  of  appellants  case,  counsel  for  appellee 
moved  the  court  to  instruct  the  jufy  to  re- 
turn a  verdict  In  his  favor  on  the  ground 
that  the  appellant  had  not  made  out  his  case.  I 


Thereupon  the  coxxct  did  so  Instruct  the  Jury, 
and  a  verdict  for  the  appellee  was  returned. 
In  accordance  with  the  verdict  the  court 
entered  Judgment  In  favor  of  the  appeilee 
and  against  the  appellant  From  the  ruling 
of  the  court,  denying  appellant's  motion  for 
a  new  trial  and  from  the  Judgment  the 
appeal  Is  taken. 

In  the  Judgment  It  is  recited  that  the 
grounds  upon  which  the  trial  court  based 
Its  Instruction  to  the  Jury  to  return  a  ver- 
dict for  the  appellee  were  that  It  was  not 
alleged  In  the  complaint  nor  prov^  by  ap- 
pellant upon  the  trial,  that  he  had  not  been 
paid  for  his  services.  The  correctness  of 
this  ruling  of  the  court  constitutes  the  sole 
question  raised  by  the  assignments  of  error. 
The  first  question  presented  is  what  con- 
stitutes a  breach  of  a  contract  for  the  ren- 
dition of  services  as  an  architect  and  super- 
intendent of  construction  on  the  part  of  the 
person  for  whom  such  services  are  to  be 
rendered,  where  the  latter  refuses  to  per- 
mit the  former  to  complete  the  work  agreed 
to  be  done.  Api>ellant  argues  that  the  breach 
consists  In  his  r^usal  to  permit  the  architect 
to  perform  the  agreed  services,  that  Is  to  say, 
it  consists  In  the  repudiation  and  abandon- 
ment of  the  contract  by  the  owner  of  the 
premises,  and  does  not  consist  in  the  nonpay- 
ment of  the  agreed  compensation.  In  deter^ 
mining  this  we  hftve  only  to  consider  the 
question  as  to  what  the  owner  is  obligated 
to  do,  and  what  will  constitute  a  full  com- 
pliance on  his  part  with  his  contract  In 
this  respect  It  does  not  differ  from  other 
contracts  for  the  rendition  of  services  on 
the  one  part  and  the  payment  of  an  agreed 
price,  or  of  the  value  of  the  services  by 
tbe  other.  The  payment,  therefore,  of  such 
agreed  price,  or  the  value  of  tbe  services,  as 
the  case  may  be,  on  the  part  of  the  person 
for  wuose  benefit  the  services  are  agreed  to 
be  rendered.  Is  a  complete  discharge  by  him 
of  bis  obligation.  If  the  person  who  agrees 
to  perform  such  services  be  paid  for  the 
same  the  other  party  has  fully  discharged 
his  obligation,  and  nothing  further  can  be 
required  of  him.  Tbe  breach,  tberefore,  on 
his  part  consists  In  bis  failure  or  r^usnl  to 
pay  for  the  work  done  or  agreed  to  be  done. 
In  the  case  at  bar,  therefore,  the  breach.  If 
any  there  was,  consisted  In  tbe  refusal  or 
failure  of  appellee  to  pay  aroellant  for  what 
was  due  tbe  latter  under  the  contract  This 
being  true  nonpayment  was  an  essmtlal  al- 
legation of  the  ctnnplaint  and  a  necessary 
averment  to  make  out  a  breach  of  tbe  con- 
tract We  do  not  think  that  the  statement  hi 
the  notice  of  Hen,  filed  as  an  exhibit  with  ttie 
complaint  and  made  a  part  thereof,  can  be 
taken  aa  a  snbstantiTe  allegation  of  tbe  cmn- 
plahit  and  to  supply  Its  omlaalon  to  plead 
by  direct  averment  the  nmipayment  of  what- 
ever may  have  been  due  appellant  imder 
tbe  contract  In  most  Code  states  an  ex- 
hibit cannot  be  referred  to  for  tbe  purpose 
of  supplying  tbe  omlsdon  of  a  material  a)* 
legation  or  the  curing  of  a  fatal  defscL 
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Macdonell  t.  International,  etc..  Company, 
60  Tex.  590;  Burkett  v.  Grifflth,  90  Cal.  542, 
27  Poc.  627,  13  L.  R.  A.  707,  25  Am.  St  Rep. 
151:  Brooks  t.  Paddock,  6  Coio.  86;  Pomeroy 
T.  FullertoD,  113  Mo.  440,  21  S.  W.  19.  In 
a  few  states,  as  In  Nebraska,  this  may  be 
done  even  to  tbe  extent  of  supplying  sncb 
a  defect  The  better  rule,  In  our  judgment, 
Is  that  tbe  office  of  an  exhibit  should  be 
limited  to  tbe  aiding,  by  amplifying  and 
making  more  definite  and  certain,  essential 
allegations  of  the  complaint  In  this  case, 
even  If  the  exhibit  be  referred  to  for  tbe 
purpose  of  supplying  the  omitted  allegation, 
still,  nonpayment  cannot  be  said  to  be  al- 
leged for  the  reason  that  what  may  have 
been  true  as  to  tbe  nonpayment  at  the  time 
tbe  lien  was  filed,  may  not  have  been  true 
at  the  time  suit  was  brought;  and  as  we 
hold  that  nonpayment  is  the  gist  of  the  ac- 
tion, this  does  not  present  a  case  for  the 
application  of  tbe  rule  that  a  state  of  facts 
once  shown  to  exist  wiU  be  presumed  to 
continue  In  the  absence  of  contrary  proof. 

It  Is  argued  by  appellant  that,  admitting 
the  soundness  of  this  rule  of  pleading,  such 
a  defect  in  tbe  complaint  Is  not  grotmd  for  an 
Instruction  to  a  Jury  to  find  for  tbe  defend- 
ant We  do  not  understand  this  to  be  the 
rule.  Tbe  true  rule  is  that  where  a  com- 
plaint falls  to  state  a  cause  of  action  It 
is  subject  to  attack  at  any  stage  of  the  trial, 
and  may  be  taken  advantage  of  by  demurrer, 
by  obectiOD  to  the  Introduction  of  evidence, 
or,  as  was  done  In  tbe  case  at  bar,  by  an  In- 
struction to  the  Jury.  There  is  some  con- 
trariety In  the  holdings  of  the  courts  In  ref- 
erence to  tbe  necessity  of  proving  nonpayment 
by  a  plaintiff.  In  California,  and  some 
other  states,  It  is  held  that  although  nonpay- 
ment must  be  alleged  it  need  not  be  provoi 
by  tbe  plaintiff.  Wbether  this  holding  be 
loRical  or  not,  and  whether  this  court  should 
follow  It,  it  la  unnecessary  to  dedde,  inas- 
much as  we  hold  that  the  complaint  Is  fatal- 
ly defective,  and  that  tbe  defect  was  such  a 
one  as  warranted  the  Instructed  verdict 

The  Judgment  is  therefore  affirmed. 

KENT,  a  and  DOAN  and  NATO,  JJ., 
concur. 

(34  Hout.  n 

HBLBERT  v.  TATElf. 
(Supreme  Court  of  Montana.   March  6,  1906.) 
MimS  AND  MiNBBAU  —  Advebsk  Olahi — 

In  an  action  to  determine  an  adverse  claim 
to  a  mtniuff  location,  a  complaint  alleging  that 
on  July  9th  defendant  made  application  for  a 
patent  for  a  conflicting  location,  and  that  on 
the  Sth  day  of  September,  before  60  days*  no- 
tice of  itefendant  B  application  for  a  patent 
had  expired,  plaintiff  filed  his  adverse  claim 
and  protest  under  oath,  was  sufficient,  as  against 
a  general  demurrer,  in  its'  allegation  as  to 
the  time  of  filing  the  protest;  it  not  appearing 
that  the  first  publication  of  the  notice  of  ap- 
plication was  made  on  tbe  same  date  as  the 
application  for  the  patent. 


Appeal  from  District  C!ourt  Lewis  and 
Clarke  County;  J.  M.  Clements,  Judges 

Action  by  C3iarles  Helbert  against  Ben- 
jamin H.  Tatcm.  From  a  judgment  In  favoi 
of  defendant,  plaintiff  appeals.  Reversed. 

Lincoln  Wotfclng,  for  appellant  EL  O.  and 
S.  H.  Mclntlre,  for  respondent 

H0LIX)WAT,  J.  Thia  is  an  action  to  de- 
termine an  adverse  claim,  commenced  In  the 
district  court  on  October  8,  1903.  The 
amended  complaint  alleges  'Uiat  the  plaintiff 
Is  a  citizen  of  the  United  States;  that 
be  Is  the  owner  (except  as  against  the  para- 
rnonnt  title  of  the  United  States)  In  posses- 
sion and  entitled  to  the  possession  of  tbe 
Rocky  Point  quarts  lode  mining  claim,  situ- 
ated In  Lewis  and  Clarke  county,  Mont,  and 
that  be  located  the  claim  In  3803.  A  descrip- 
tion of  the  claim  Is  given,  and  the  several 
acts  done  In  locating  it  ore  set  forth  at 
length.  It  is  alleged  that  tbe  defendant 
claims  a  part  of  the  ground  covered  b7  the 
location  of  tbe  Ro(^  Point  claim,  as  tbe 
Dorset  quartz  lode  mining  claim,  and  tbe 
ground  In  dispute  Is  particularly  described 
and  a  plat  showing  such  conflict  is  attached 
to  the  complaint  It  Is  also  alleged  that  on 
July  9,  1908,  tbe  defendant  made  application 
for  patent  for  tbe  Dorset  claim.  The 
amoided  complaint  tbea  proceeds:  "Plain- 
tiff further  alleges  that  on  tbe  Sth  day  of 
S^tember,  A.  D.  1903.  and  before  tbe  sixty 
days*  notice  of  application  for  patent  of 
said  Dorset  lode  mining  claim  bad  expired, 
plaintiff  duly  filed  In  the  United  States  land 
office  at  Heloia,  Montana,  wherein  said  ap- 
plication for  patent  was  and  is  pending, 
his  adverse  claim  and  protest  under  oath," 
etc,  and  on  the  same  day  the  register  and 
receiver  made  an  order  staying  all  further 
proceedings,  etc.  It  Is  alleged  tbat  the 
claim  of  the  defendant  to  tne  ground  in  con- 
troversy Is  without  any  right,  and  that  sncb 
claim  casts  a  cloud  upon  plaintiff's  title  to 
the  Rocky  Point  claim,  and  Interferes  with 
and  Injures  him  In  tbe  use  and  enjoyment 
thereof.  Tbe  prayer  Is  that  the  defendant 
be  required  to  set  forth  the  nature  of  his 
claim  to  the  ground  In  controversy,  and  that 
the  relative  rights  of  the  parties  thereto  may 
be  determined,  and  that  tbe  defendant  may 
be  enjoined  from  asserting  any  claim  what- 
ever to  any  portion  of  the  Rocky  Point  claim. 
There  are  numerous  other  allegations  In  the 
complaint  which  are  not  necessary  to  be  con- 
sidered now.  To  this  amended  complaint  a 
g«ieral  demurrer  was  Interposed  and  sus- 
tained, and,  the  plaintiff  electing  to  stand 
on  his  amended  complaint  judgment  was 
entered  in  favor  of  tbe  defendant  from 
which  Judgment  the  plaintiff  appeals. 

It  Is  contended  by  the  respondent  that  the 
amended  complaint  shows  upon  Its  face  that 
tbe  adverse  claim  was  not  filed  in  the  local 
land  office  within  the  60-day  period  of  pub- 
lication of  notice  of  application  for  patent 
for  the  Dorset  claim,  and  therefore  does  not 
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state  a  canae  of  action.  It  Ib  to  be  observed 
that  the  amended  complaint  does  not  any- 
where state  when  the  first  publication  of 
notice  of  application  for  patent  for  the  Dorset 
claim  was  made,  and  It  la  not  necessary,  if 
it  otherwise  appears  that  the  adverse  claim 
was  filed  in  time.  It  does  allege  that ' 
the  adverse  claim  was  filed  on  the  8th  day 
of  September,  1903,  and  before  the  expiration 
of  the  60  days'  notice  of  application  for 
patent  This  allegation  may  be  open  to  the 
objection  that  it  is  ambiguous  and  uncertain, 
but  we  tliink  It  may  fairly  be  gathered 
therefrom  tliat  the  adverse  claim  was  filed 
before  the  expiration  of  the  60-day  period 
of  publication  of  notice  of  appiication  for 
patent  for  the  Dorset  claim.  Counsel  for  re- 
spondent in  their  brief  say :  "The  8th  day  of 
September  was  61  days  after  July  9th,  the 
date  of  the  first  publication  of  the  notice  of 
patent  application."  This  may  be  true  as  a 
matter  of  fact,  but  It  does  not  appear  from 
the  amended  complaint,  and  we  cannot  go 
outside  the  record  in  determining  the  suffi- 
ciency of  this  complaint  To  say  the  least, 
there  Is  not  any  presumption  that  the  first 
publication  occurs  upon  the  same  date  that 
the  application  is  filed.'  The  60-day  period, 
during  which  the  notice  of  application  for. 
patent  must  be  published,  as  required  by 
section  2a25,  United  Statas  Revised  Statutes 
[U.  S.  Comp.  St  1901,  p.  1429],  commences 
to  run  from  the  date  of  the  first  publication 
(Regulations  Interior  Department  June  24, 
1899).  and  that  may  or  may  not  have  been 
made  on  the  day  the  application  was  filed. 
If,  In  any  given  Instance,  publication  Is 
made  In  a  weekly  paper,  and  It  should  so 
happen  that  application  for  patent  Is  made 
the  day  following  the  publication  of  aay 
particular  Issue  of  the  paper,  then  the  first 
publication  of  the  notice  would  be  six  days 
later  than  the  date  of  application  for  patent 
And  It  might  so  happen,  because  of  a  press 
of  business  In  the  land  office,  that  the  first 
publication  would  be  deferred  even  later 
than  that;  so  that,  in  the  absence  of  any 
allegation  showing  when  the  first  publica- 
tion of  the  notice  was  made.  It  is  Impossible  to 
say  that  thin  adverse  claim  was  not  filed  In 
time,  while,  on  the  contrary,  the  allegation 
of  the  amended  complaint  quoted  above  is 
sufflcient.  In  the  absence  of  a  special  de- 
murrer for  ambiguity  or  ancertalnty,  to  sbow 
that  it  was  filed  in  time. 

The  questions,  also  suggested  by  this  rec- 
ord: (1)  Did  the  leaving  of  the  adverse 
claim  and  proper  fees  with  the  officials  of 
the  local  land  office,  on  September  5,  1903, 
constitute  the  filing  of  such  adverse  claim 
within  the  meaning  of  section  2326  of  the 
United  States  Revised  Statutes  [U.  S.  Comp. 
St  1901.  p.  1430]?  and  (2),  If  the  sixtieth 
day  of  the  period  of  publication  fails  on  a 
legal  holiday,  may  the  adverse  claimant  file 
his  adverse  claim  on  the  next  succeeding 
day?  are  not  properly  before  us,  as  a  de- 
cision of  neither  Is  necessary  to  a  deter- 


mination of  the  question  actually  Involved 
here.  This  appeal  only  presents  the  single 
question:  Does  the  amended  complaint  state 
a  cause  of  action?  We  think  It  does,  and 
that  the  district  court  erred  In  sustaining 
the  general  demurrer. 

Let  the  judgment  be  reversed,  and  tbe 
cause  remanded  for  further  pEOcedlngs. 

Reversed  and  r^anded. 

BBANTLY,  C.  J.,  and  MILBURN.  3^  con- 
cur. 

(»  Mont  61) 

FRISL  T.  KIMBERLY-MONTANA  GOLD 

MINING  CO. 
(Supreme  Court  of  Montana.   March  19,  1900.) 

1.  Masteb  AHn  Sebvakt—Masteb'b  Liabiutt 

—INJUBIES  TO  SkSVAHX— SaH  PUCE  TO 
WOBK. 

A  miner  assumed  the  risks  attmdant  up<xi 
his  assistance  in  making  a  chamber  in  a  mine. 

[Ed.  Note. — For  leases  in  point,  fee  vol.  34, 
Cent  Dig.  Master  and  Servant,  S  557-] 

2.  New  Tbial— Statembiit— SiTFnciBNcr. 

The  fact  that  a  itatoDent  on  moti<Ki  for 
a  new  trial  was  doiominated,  by  the  moving 
party,  "a  etatement  of  the  case  and  bill  of 
exceptions,"  did  not  render  it  objectionable; 
it  being  immaterial  what  a  paper  is  called. 

3.  Saub— Rbductioh  to  NABEATIVI!  Fobh. 

Und»  Supreme  Court  Rule  7,  subsec.  3  (82 
Pac.  viii,  30  Mont  ixxiv),  providing  that  tes- 
timony in  the  statement  on  motion  for  a  new 
trial  or  the  bill  of  exceptions  shall  be  reduced 
to  narrative  form,  unless  tbe  court  bdow  order 
otherwise,  tbe  ovemiUnf  of  an  objection  to 
testimony  other  than  In  narratiTe  rorm  waa 
eQuivaient  to  an  order. 

4.  Same— Ndmbekinq  Lines. 

A  statement  on  a  motion  for  a  new  trial 
is  not  objectionable  because  the  lines  are  not  num- 
bered, as  required  by  rule  of  court,  where  nei- 
ther counsel  nor  tbe  court  invoked  the  rule. 

Appeal  from  District  (3onrt,  Oallatln 
County;  W.  B.  C.  Stewart  Judge. 

Action  by  Mack  FrlelagnlnsttheKImberly- 
Montana  Gold  Mining  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defmdant  ap- 
peals. Affirmed. 

T.  J.  Walsh,  W.  S.  Hartman,  A,  P.  Stark, 
and  Cbos.  Klotz,  forapi>eUant  Wm.  Wallace, 
Jr.,  and  Ohas.  Donnelly,  for  respondent 

MILBURN,  J.  This  la  an  appeal  from  an 
order  granting  a  new  trial;  a  motion  for 
nonsuit  havingbeenmadeandgranted.  Plain- 
tlfT  sustained  personal  injuries  on  August 
21,  1903,  while  employed  In  the  quartz  mine 
of  defendant,  and  the  action  was  brought  to 
recover  damages.  The  evidence  for  the 
plaintiff,  whicli,  for  present  purposes,  must 
be  taken  as  time,  shows  that  piaintiff  was 
employed  by  the  defendant  about  August  4, 
1903,  and  worked  until  the  time  he  waa  in- 
jured. On  August  20th,  the  day  before  he 
was  hurt  tbe  plaintiff,  an  experienced  miner, 
had  worked  on  the  top  or  fourth  floor  of  the 
mine  at  his  regular  business  as  miner.  On 
the  morning  of  the  day  of  the  accident  be 
was  directed  by  tbe  shift  boss  to  fio  with 
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another  to  the  thira  floor  and  belp  the 
shoTclers.  He  bad  never  before  been  direct- 
ed to  shovel,  and  be  bad  never  before 
shoveled  on  the  floor  below  where  he  had 
mined.  He  obeyed  the  order,  and  with  three 
others  commenced  to  shovel  on  the  said  floor. 
Whllie  thus  at  work,  the  floor  upon  which 
he  was  standing  was  16  feet  below  the  roof 
or  "back"  of  the  fourth  floor,  from  which 
roof  the  rock  fell  which  Injured  hJm.  Above 
his  bead  the  roof  of  the  third  floor,  wblcb 
constituted  the  floor  of  the  fourth  floor,  shut 
out  from  his  view,  and  from  the  view  of  the 
men  working  with  him,  all  the  conditions 
obtaining  upon  the  floor  above.  He  did  not 
at  any  time  on  the  day  on  which  he  was  in- 
jured go  to  the  floor  above,  and  no  one  of 
the  men  with  him  went  there.  The  rock  fell 
because  tliere  was  no  lagging  under  It  to 
support  It.  The  timbers  were  up  and  Qie 
cross-timbers  In  place,  but  the  lagging  had 
not  been  put  upon  them.  This  had  been  the 
condltiOQ  since  the  afternoon  before.  In  the 
meantime  another  shift  had  worked,  and  the 
breast  of  the  stope  had  been  carried  far 
enough  to  allow  one  or  more  sets  of  timbers 
to  be  put  In.  The  untagged  timbers.  In  the 
usual  course  of  mining,  should  have  been 
lagged.  No  one  bad  been  set  to  work  on  the 
fourth  floor  under  the  untagged  place  on  the 
morning  of  the  Injury,  and  there  was  no  one 
there  at  the  time  of  the  accident.  A  masts 
of  rock  fell  from  the  unsupported  roof  of  the 
fonrth  floor  crashing  through  the  timbers  and 
Ligglng  of  Uie  roof  of  the  third  floor  above 
plnintlfTs  head  and  struck  blm,  causing  the 
injuries  of  which  he  complains.  The  plaintiff 
contends  that  the  defendant  did  not,  as  in 
duty  bound,  use  reasonable  care,  or  any  care, 
to  furnish  n  safe  place  in  which  he  should 
work.  Defendant  charges  contributory  neg- 
ligence and  argues  that  the  spot  from  which 
the  rock  fell  was  not  a  "place,"  but  a  place 
In  course  of  construction,  and  that  the  plain- 
tiff was  engaged  in  co-operation  with  the 
miners  who  were  overhead  In  the  con- 
Ertmctlon  of  said*  place,  and  therefore  as- 
sumed all  of  the  risk  Incident  to  the  making 
thereof.  The  testimony  tends  to  show,  and 
for  the  purposes  of  the  motion  did  show,  that 
It  was  the  custom  as  well  as  the  duty  of  the 
master  to  follow  closely  behind  the  miners 
working  at  the  breast  and  to  timber  the  floor 
and  lag  the  same  In  order  to  protect  all 
parties  working  In  the  vicinity.  If,  as  the 
evidence  also  tends  to  show,  the  part  of  the 
stope  from  wblch  the  rock  fell  was  one  In 
which  the  mining  had  been  completed,  It  was 
the  duty  of  the  defendant  to  timber  and  lag 
the  same  in  order  that  that  part  of  the  place, 
already  created,  might  be  kept  safe.  If  the 
plalntilT  had  been  Injured  while  In  the  actual 
work  of  making  a  place — and  the  evidence 
tends  to  show  that  he  was  not — then  he  could 
not  recover  from  the  company,  for  he  would 
assume  the  obvious  risks  of  his  occupation. 
But  he  did  not  assume  the  risk  following  de- 
fendant's failure  to  exercise  reasonable  care 


to  keep  that  part  of  the  place  already  created 
safe  and  secure.  If  It  did  thus  fall. 

Objection  1b  made  by  appellant  to  a  con- 
sideration by  llile  court  of  any  evidence  on 
the  part  of  the  witnesses  of  plaintiff  tending 
to  show  what  the  duty  of  the  company  was 
In  respect  of  timbering  that  particular  part 
of  the  stope.  We  have  examined  the  evi- 
dence, and  think  that  a  prima  facie  case  was 
made  for  the  plaintiff,  and  that  the  court 
should  not  have  withdrawn  the  case  from 
the  Jury.  We  are  of  the  opinion  that  the 
case  of  Eelley  v.  Fonrth  of  July  Mining  Co., 
36  Mont  484,  41  Pac.  273,  covers  the  law  oC 
the  case  as  presented  by  the  evidence  intro- 
duced by  plaintiff. 

The  appellant  made  certain  technical  ob- 
jections to  the  allowance  and  settlement  of 
the  statement  on  motion  for  a  new  trial- 
These  objections  were  incorporated  In  the 
record  and  are  before  us.  One  point  Is  that 
the  document,  which  we  have  heretofore 
called  "a  statement  on  motion  for  new  trial," 
Is  denominated  by  the  plaintiff  "a  statement 
of  the  case  and  bill  of  exceptions,"  and  that, 
as  appellant  says:  "There  Is  no  authority  in 
law  for  o>mblnlng  In  one  Instrument  a  bill  of 
exceptions  and  statement  on  motion  for  a 
new  trial,  and  It  Is  Impossible  to  tell  whetbra 
the  plaintiff  seeks  to  settle  the  bill  of  ex- 
ceptions as  provided  in  section  1155  of  the 
Code  of  Civil  Procedure,  or  statement  on 
motion  for  a  new  trial  as  provided  In  sub- 
division 3  of  section  1173  of  the  Code  of  CivU 
Procedure."  As  to  this  matter,  suffice  It  to' 
say  that  It  is  Immaterial  what  a  paper  Is 
called.  We  look  to  the  paper  itself  to  see 
wh^t  It  is.  This  Is  a  statement  on  motion 
for  a  new  trial.  The  manner  of  settling  a 
bill  of  exceptions  and  that  of  settling  a  state- 
ment on  motion  for  a  new  trial  seem  to  as  to 
be  the  same.  Moreover,  there  Is  not  any- 
thing in  this  record  to  show  what  steps  were 
taken  to  procure  the  settlement,  and  we 
must  necessarily  assume  that  it  was  settled 
according  to  law. 

A  further  objection  made,  saved,  and 
urged  by  appellant  Is,  that  the  statement 
should  not  have  been  settled  "because  the 
Bald  bill  of  exceptions  and  statement  on 
motion  for  new  trial  Is  not  reduced  to  the 
narrative  form,  and  extensive  portions  of  the 
testimony  are,  without  reason,  reproduced 
by  question  and  answer."  So  far  as  the  ob- 
jection tliat  extensive  portions  of  the  testi- 
mony are  reproduced  by  question  and  answer 
Is  concerned,  we  find  that  much  of  the  evi- 
dence has  been  so  presented  In  the  statement 
Under  a  rule  of  this  court  (rule  7,  subsec.  3, 
30  Mont  xxxiv,  82  Pac.  vlil),  the  testimony 
contained  In  the  statement  on  motion  for  a 
new  trial  or  the  bill  of  exceptions  should  be 
reduced  to  narrative  form,  unless  the  court 
below  order  otherwise.  Objection,  as  we 
have  seen,  was  seasonably  made  in  the  court 
ttelow  to  the  form  In  which  the  testimony 
was  produced.  The  court  overruled  the  otK 
Jectlon,  and  we  consider  that  this  is  an  ordw 
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by  the  court  to  let  it  be  In  the  form  of  qnes- 
tlon  and  answer  as  it  appears. 

The  further  technical  objection  was  made 
and  saved  that  In  the  statement  the  lines 
were  not  numbered,  and  that  the  pages  were 
not  numbered  after  page  45.  Under  a 
certain  rule  of  the  district  court  In  which  the 
case  was  tried,  the  statement  was  required 
to  be  paged  and  the  Hues  numbered.  The 
purpose  of  this  rule,  of  course,  Is  to  furnish 
to  the  party  upon  whom  the  statement  Is 
served,  ready  means  of  preparing  such 
amendments  as  he  may  see  fit  to  propose,  and 
to  aid  the  court  In  comparing  the  same  in 
case  of  dispute  as  to  the  question  of  amend- 
ments. When  the  reason  of  the  rule  falls, 
the  rule  falls.  One  rule  of  this  court  re- 
quires transcripts  to  be  indexed;  but,  if  a 
transcript  consisted  of  only  one  page,  we 
would  not  listen  to  an  objection  that  the 
transcript  was  not  Indexed.  Counsel  In 
this  case  submitted  57  amendments,andthey 
were  allowed  by  the  court.  Neither  the 
counsel  nor  the  court  Invoked  the  rule  to 
facilitate  labor.  Buies  of  the  sort  referred 
to  are  not  made  for  the  purpose  of  punishing 
any  one,  but  to  aid  counsel  who  may  invoke 
them  for  the  purpose  of  avoiding  unnecessary 
lat>or  and  to  make  certain  wliat  Is  done. 

We  find  no  error  In  the  record,  and  the 
order  of  the  court  granting  the  motion  for 
new  trial  is  affirmed. 

Affirmed. 

BBAKTLY,  O.  J.,  and  HALLOWAY,  J., 
coucvr. 


w  Hoot,  e)  * 

STATE  T.  JCREMER. 
(Supreme  Court  of  Montana.   March  19,  1006.) 

1.  Cbiminal  Law— Appeal— Rill  of  Bxcep* 
TION8— Motion  fob  New  Trial. 

Under  Pen.  Code,  H  2112,  2173,  certain 
matters  including  orders  on  motions  for  new 
trial  were  deemMl  excepted  to,  and  by  section 
2176,  they  could  be  revjewed  without  a  bill  of 
exceptions.  Acts  1903,  p.  48.  c.  34,  S  2,  amend- 
ed tne  above  sections  providing  tliat  "the 
only  method  of  preservmg  for  review  by  the 
Supreme  Court  on  appeal  any  proceeding,  evi- 
dence, or  matter  not  designated  by  the  Penal 
Code  aa  part  of  the  record  on  appeal  without 
bill  of  exceptions  shall  be  by  bill  of  exceptions ; 

•  ♦  •  thus  •  •  *  the  following  men- 
tioned papers  and  matters  must  be  included  in 
such  a  bill :  *  *  •  Motions  for  new  trial,  to- 
gether with  the  matter  in  support  thereof.  In- 
cluding attidavits  used  thereon.  Held  that  the 
only  manner  of  nresentins  a  motion  for  new 
trial  in  a  criminal  case  is  by  bill  of  exceptions. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  16, 
Cent.  Dig.  Criminal  Law,  }  23e8.] 

2.  Same— Settlement— Notice. 

Under  Pen.  Code,  S  2171,  and  Acts  1903, 

E.  47,  c.  34,  S  1*  providing  for  the  settlement  of 
ills  of  exceptions  in  criminal  cases,  and  re- 
quiring that  the  draft  of  the  proposed  hill  must 
be  presented,  upon  at  least  two  days*  notice  to 
the  adverse  party,  to  the  judge  for  settlement, 
or  delivery  to  the  clerk  for  the  judge,  the  giving 
of  two  days*  notice  to  the  county  attorney  is  an 
indispensable  prereqnisite  to  the  consideration 
of  the  bill  of  ezcepdoDB  by  the  appellant  court. 


and  the  record  must  affirmatively  show  tbat 
snch  notice  was  givMi. 

[Ed.  Note. — For  cases  in  point,  see  Tfd.  10^ 
Cent  Dig.  Criminal  Law,  {  2834.] 

3.  Same. 

Pen.  Code,  i  2171,  and  Acts  1903,  p.  47. 
c.  34,  S  1,  requiring  at  least  two  days'  notice  of 
the  settlement  of  bills  of  exception,  is  not  com- 
plied with  bj  delivering  a  copy  of  the  draft  of 
the  proposed  bill  of  exceptions  to  the  adverse 
party. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  9  2aSo.] 

4.  Same— Recobd — Instbdctiors— EvruBNCfc 

In  a  prosecution  for  larceny,  an  instruction 
that,  if  it  is  possible  for  the  jury  upon  the  evi- 
dence to  account  for  the  taking  of  the  property 
mentioned  upon  any  reasonable  hypotbedis  other 
than  the  guilt  of  defendant,  they  should  do  so, 
and  Snd  the  defendant  not  guilty,  cannot  be 
said  to  be  appropriate  to  every  case,  and,  where 
the  evidence  is  not  before  the  Supreme  (^urt  on 
appeal,  the  refusal  of  the  trial  court  to  give 
such  instruction  will  not  be  reviewed. 

5.  Same— Tbial— Instbuctions. 

A  requested  Instruction  In  a  criminal  prose- 
cution that  the  jury  should  not  consider  their 
persona]  opinions  as  to  the  facts  proven,  -and 
that  tbey  might  believe  aa  men  that  certain  facts 
exist,  but  as  jurors  tbey  could  only  act  upon  the 
evidence  introduced  upon  the  trial,  and  from 
that  and  that  alone  they  must  form  their  ver- 
dict, unaided,  unassisted,  and  uuinBuenced  by 
any  opinion  or  presumption  not  framed  npim 
the  testimony,  was  properly  rd^used. 
C.  Same— Requsbxs— InsTsncrionB  Axbbadt 

(jIVEN. 

There  was  no  error  In  refusing  to  give  an 
instruction  as  to  reasonable  doubt,  where  the 
same  matter  was  covered  by  instructions  given 
Id  different  language. 

Appeal  from  District  Court,  Silver  Bow 
County;  Michael  Donlon,  Judge. 

Nellie  Kremer  was  convlctecl  of  crime 
of  grand  larcfoiy,  and  appeals.  Affirmed. 

J.  Bmce  Eremer  and  Edwin  S.  Bootli,  tot 
appellant  Albert  J.  Galen,  Atty.  Oen.  and 
W.  H.  Poorman,  Asst  At^.  Gen.,  ttur  the 
State. 

HOLLOWAY.  J.  Nellie  Kremer  was  con- 
victed of  the  crime  of  grand  larceny,  and  ap- 
peals from  the  Judgment  and  from  an  order 
denying  her  a  new  trial.  The  record  pre- 
sented here  consists  of  the  record  of  the  ac- 
tion or  judgment  roll,  a  bill  of  exceptions, 
the  order  denying  tiie  motion  for  a  new  trial, 
and  the  notice  of  appeal.  There  are  nine  as- 
signments of  error,  four  of  which  are  pre- 
sented by  the  record  of  the  action  or  Jadg> 
ment  roll,  and  five  by  the  bill  of  exceptions. 

We  are  met  at  the  outset  by  an  objection 
on  the  part  of  the  Attorney  General  that  the 
bill  of  exceptions  cannot  be  considered  for 
any  purpose,  for  the  reason  that  It  does  not 
appear,  affirmatively  or  otherwise,  that  the 
proposed  bill  was  presented  to  the  Jndge,  or 
delivered  to  the  clerk  for  the  jndge,  for 
aetUement  upon  notice  of  at  least  two  days 
to  the  county  attorney.  That  portion  of  the 
record  to  which  reference  Is  made  is  desig- 
nated "Statement  on  Motion  for  a  New  Trial, 
and  Bill  of  Exceptions."  There  is  not  any 
Bocb  tlilnf  recognised  bj  the  law  of  tlili 
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itate  as  a  statement  on  moUon  for  a  new 
trial  In  a  criminal  case.  ' 

The  motion  may  be  presented  to  tbe  trial 
conrt  On  affldarlta,  or  a  bill  of  exceptions, 
or  both.  For  purposes  of  review  by  this 
conrt  tbe  Code  aid  not  formerly  require  the 
affldarits  to  be  made  a  part  of  the  record, 
or  to  be  authenticated  by  a  bill  of  excep- 
tions; but,  by  section  2,  c.  34;  Sess.  Laws 
19<^  (Laws  1903,  p.  48),  tbey  must  be  made 
a  part  of  tbe  record  by  bill  of  exceptions, 
likewise,  by  sections  2172  and  2173,  Fen. 
Code,  certain  matters  deraued  excepted 
to,  and  by  section  2176  of  the  Penal  Code 
these  conld  be  reviewed  without  a  bill  of 
oxepUona;  but  by  section  2,  c  S4,  p.  48,  Acts 
1803,  above,  these  sections  were  also  amended 
to  tbe  extent  that  every  matter  enumerated 
In  tither  section  2172  or  2178,  above,  must 
now  be  Incorporated  In  a  bill  of  exceptions, 
except  the  order  granting  or  refusing  a  new 
trial,  whl(A  is  Incorporated  in  the  record 
by  certificate  of  the  clerk,  as  la  the  notice 
of  appeal.  So  that,  taking  these  provisions 
togettier,  It  la  perfectly  clear  tbut  the  only 
manner  of  reviewing  an  order  granting  or 
refusing  a  motion  for  a  new  trial  In  a  crim- 
inal case  la  upon  a  bill  of  exceptions  in- 
corporating tbe  matters  upon  which  It  is 
based.  . 

Considering,  then,  tlrnt  portion  of  the  rec- 
ord here  designated  "Statement  on  Motion 
for  a  New  Trial  and  BUI  of  Bxceptlons"  as 
a  bin  of  exceptions  only,  we  are  face  to  face 
with  the  Attorney  General's  objection.  Sec- 
tion 2171  of  the  Penal  Code  provides  for  the 
settiement  of  a  bill  of  exceptions  wbon  pre* 
sented  by  the  defendant  Section  1,  e.  34,  p. 
47.  Acts  1903,  above,  provides  fw  the  settie- 
ment of  a  bin  of  exertions  when  presented 
by  either  party,  but  the  procedure  Is  the 
same  In  eltiier  case.  The  draft  of  tbe  pro- 
posed bill  must  be  presented,  upon  at  least 
two  days'  notice  to  the  adverse  par^,  to  tiie 
Judge  for  settiement  or  delivered  to  tbe  clerk 
for  the  judge;  if  delivered  to  the  clerk,  the 
clerk  must  deliver  it  with  proposed  amend- 
ments, tZ  any,  to  the  Judge.  In  State  r. 
Oawlth*  10  Mont  48,  47  Pac.  207,  decided  In 
ISaO.  it  was  held  that  the  giving  of  the  two 
days'  notice  to  tbe  county  attCHmey*  as  pro- 
vided In  section  2171,  above,  Is  an  Indlspen* 
sable  prerequisite  to  the  consideration  of  a 
bill  of  exertions  by  tiie  appellate  court,  and 
that  It  must  appear  affirmatively  from  the 
racOTd  Uiat  Bacb  notice  was  given.  This  was 
followed  and  approved  In  State  v.  Moffatt, 
20  Mont  371,  51  Pac.  823,  and  In  State  v. 
Stickney,  29  Mont  523,  75  Pac.  201.  Section 
1  of  chapter  34,  p.  47.  Acts  of  1903,  must  be 
given  the  some  meaning.  We  now  repeat 
what  was  decided  in  those  cases:  That  tbe 
provisions  of  section  2171  of  the  Penal  Code, 
and  of  section  ,1  of  chapter  34,  p.  47,  of  the 
Acts  of  1003,  aitove,  relating  to  the  settlement 
of  bills  of  exceptions  In  criminal  cases,  are 
mandatory,  and  that  -the  record  must  show 
affirmatively  tlmt  such  notice  was  given; 
8BP^7 


otherwise,  the  bill  of  exceptions  win  not  be 
considered  by  this  court 

But  It  may  be  said  that  a  copy  of  tbe  draft 
of  the  proposed  bill  of  exceptions  was,  in  this 
instance,  given  to  the  county  attorney;  but 
that  does  not  meet  the  requirements  of  the 
statute.  The  reason  for  the  rule  announced 
in  tbe  cases  above  is  apparent  After  the 
county  attorney  receives  notice  that  tbe  pro- 
posed bill  will  be  presented  for  settlement, 
he  has  from  tliat  time  until  tbe  settlement  of 
tbe  bill,  or  until  the  proposed  bill  la  delivered 
to  the  clerk,  within  which  to  propose  amend- 
ments; and  if  he  has  not  this  notice,  be  has 
no  knowledge  of  tbe  time  within  which  be 
must  propose  his  amendments.  In  any 
event,  tbe  law  In  unmistakable  language 
requires  the  notice  to  be  given.  It  Is  not  an 
unrensonable  requirement  and  will  be  rigidly 
enforced.  Tbe  presumption  at  least  is  that 
laws  are  enacted  with  that  purpose  in  view. 
Tbe  record  docs  not  show  that  tbe  notice 
which  Is  I'equli'ed  to  be  given  by  section  2171, 
or  section  1,  a  84,  p.  47.  Laws  1003,  was 
given;  nor  does  It  even  appear  that  the 
.  county  attorney  was  present  when  tbe  bill  of 
exceptions  was  settled  or  that  be  knew  any- 
thing abont  Its  settlement  Upon  tbe  fiuth(»v 
ity  of  the  cases  cited  above,  we  decline  to 
consider  the  blU  of  exceptions  In  this  case 
for  any  purpose  whatever.  It  is  also  to  be 
observed  that  by  the  provisions  of  section  2, 
of  chapter  M,  p.  47,  of  the  Acts  of  1906, 
above,  a  demurrer  to  an  Information  must  be 
presented  by  bill  of  exceptions  in  order  to 
bave  the  action  of  the  court  thereon  reviewed. 

The  questions  presented  upon  the  appeal 
from  the  Judgment  and  which  properly 
appear  from  the  record  of  the  case  or  judg- 
ment roll,  relate  to  the  refusal  of  the  trial 
court  to  give  Instructions  numbered  21,  23. 
25,  and  20,  requested  by  the  def  »idant  Tbe 
first  half  of  No.  23  was  given  In  a  number  of 
other  Instructions.  Na  21  and  the  last  half 
of  No.  28  are  to  the  same  eflec^that  if  it  Is 
possible  for  the  Jury,  upon  the  evidence  In 
the  case^  to  account  for  tiie  taking  of  the 
property  mentioned  In  the  Information  upon 
any  reasonable  hypothesis  other  than  tiie 
guilt  ot  the  defendant,  then  they  should  do 
so  and  find  the  defendant  not  guilty.  It 
cannot  be  said  that  an  Instruction  to  this 
efTect  should  be  given  In  every  caseu  As  tiie 
evidence  Is  not  property  before  ns,  we  cannot 
examine  it  to  determine  whether  In  this  par- 
ticular case  any  error  was  committed  by  the 
Ixlal  court  In  refusing  to  give  either  or  both 
ot  these  offered  instrnctlons.  Error  will  not 
be  presumed;  it  must  lie  made  to  appear 
afllrniatively.  Instruction  No.  25  Is  errone- 
ous, and  was  properly  refused.  It  is  as 
follows:  "You  are  Instructed  that  your  per- 
sonal opinion  as  to  the  facta  proven  cannot 
properly  be  considered  as  the  basis  of  your 
verdict  Yon  may  believe  as  men  that 
certain  facts  exist  but  as  jurors,  you  can 
only  act  upon  evidence  Introduced  upon  the 
trial,  and  from  tba^  and  that  akme^ou  must 
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form  your  TOrdlct,  imalded,  iuasBlated,  and 
uninfluenced  by  any  opinion  or  preaamptlon, 
not  framed  upon  tbe  teetlmony."  If  the 
juror  is  not  to  consider  his  personal  opinion 
as  to  the  facts  proven,  It  would  be  Interest- 
In;;  to  know  whose  opinion  he  must  consider. 
Blashfield  on  Instructions  to  Juries,  {  360. 
Bamsey  r.  Burns,  27  Mont  154,  69  Pac.  711, 
Bples  V.  People,  122  III.  79, 12  N.  B.  865.  17  N. 
B.  896,  8  Am.  St  Rep.  320,  and  Vlllereal  t. 
State  (Tex.  Or.  App.)  61  S.  W.  715,  are  cited 
In  support  of  appellant's  contention  that  this 
Instruction  should  have  been  given.  But 
In  the  authorities  cited  an  Instruction  such  as 
No.  25  above  was  not  Qonsldered.  In  every 
Instance  the  Instruction  approved  In  effect 
told  the  jury  not  to  consider  any  matter  not 
In  ei-Idence  In  the  ease  before  them.  In- 
etruetion  No.  26,  refused,  only  attempts  to 
emphasize  the  fact  that  the  state  must  prove 
every  material  allegation  of  the  Information 
beyond  a  reasonable  doubt  We  think  this 
feature  of  the  case  had  l>een  fairly  covered 
by  the  numerous  instructions  upon  that 
subject  given  by  the  court  While  the  In- 
structions given  are  not  In  the  same  language 
as  No.  26  above,  the  jury  must  have  under- 
stood from  them  their  duty  quite  as  fully  as 
if  this  refused  Instruction  had  been  given. 

As  It  does  not  appear  from  this  record 
tbat  any  error  was  committed,  the  Judgment 
and  order  an  affi'nnedi. 

Affirmed. 

BRANTLY,  a  J.,  and  MII^BURN,  con- 
cur. 

(M  Hoat.  76) 

STATE  T.  MORRISON. 
(Saprema  Court  of  MonUna.  March  26,  1906.) 

1,  Cbiuinal  Law— Reoobo  on  AfPEAi<— Bxll 
ow  Exceptions. 

A  bill  of  exceptions  on  appeal  in  a  criminal 
case  will  not  be  considered,  where  it  does  not 
appear  that  any  notice  was  given  to  the  coucty 
attorney  as  to  the  time  when  th«  draft  of  the 
bill  would  be  presented  for  settlement  or  fhat 
the  state  had  waived  notice. 

[EA.  Note. — For  cases  in  point,  see  Tol.  15, 
Gent  Dig.  Criminal  Law,  S  2834.] 

2.  Saub— Questions  Rbvjewabu— Adicissi- 
BiLiTT  OF  Evidence. 

Where,  on  appeal  in  a  criminal  case,  the 
evidence  is  not  in  the  record,  alleged  errors  In 
respert  to  the  admission  of  evidence  will  not  be 
considered. 

[Ed.  Note. — For  cases  In  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  $  2032.] 

8.  Same— Instbuctions. 

Where  the  brief  of  appellant  In  a  cHminal 
case  fails  to  comply  with  rule  10,  subsec  3b 
(82  Pac  x),  providmg  'that,  where  error  is  al- 
leged in  the  charge  of  the  court,  the  iDstructions 

Siveu  or  refused  shall  be  set  out  in  the  speci- 
cations  in  totidem  verbis,  errors  in  giving  and 
refuting  of  Instructions  will  not  be  considered. 
4.  Same— Record  of  Action  —  Manheb  of 
Bbinoino  Up  on  Appeal. 

The  rerord  n£  tlic  notion,  as  defined  in 
Pen.  Code,  }  2229,  providing  that  the  indict- 
ment, a  copy  of  the  minutes  of  the  plea,  stid 
of  the  trial,  the  charges  given  or  refused  and  tlie 
hidorseraents  thereon,  and  a  copy  of  the  judg- 
ntent  shall  be  tbe  record  of  the  action,  can* 


not  be  brought  np  oa  appeal  In  tbo  body  of  a 
bill  of  exceptions. 

[Bd.  Note.^ — For  cases  in  point  s^  vol.  IS; 
Cent  Dig.  Criminal  Law,  S|  2732.  280S.] 
5.  Same— Review— Invited  Ebrob. 

A  defendant  in  a  criminal  case  cannot 
complain  of  errors  in  instructions  reQoested  by 
him. 

[Ed.  Note. — ^For  cae«s  in  point  see  voL  15^ 
Cent  Dig.  Criminal  Law.  S  3009.] 

Appeal  from  District  Court  Silver  Dow 
County;  Michael  Donlon,  Judge. 

Elizabeth  Morrison  was  convicted  of  man- 
slaughter, and  she  appeals.  Affirmed. 

J.  Bruce  Kremer  and  Edwin  S.  Bootb,  for 
appellant  Albert  J.  Galen,  At^.  Gen.,  and 
W.  H.  Poormaii,  Asst  Atty.  Gen.,  for  tbe  State. 

MILBURN,  J.  This  Is  an  appeal  by  the 
defendant  from  a  judgment  of  conviction  of 
the  crime  of  manslaughter  and  from  an  or- 
der denying  defendant's  motion  for  a  new 
trial. 

1.  Appellant  has  attempted  to  set  out  In 
her  brief  30  specifications  of  error.  Tbe  bill 
of  exceptions  used  in  this  case,  which  la 
called  "a  statement  on  motion  for  a  new 
trial,"  being  that  which  was  used  on  motion 
for  new  trial,  cannot  be  by  us  considered. 
The  point  Is  raised  by  the  respondent  and  Is 
well  taken,  to  wit:  That  ft  does  not  appear 
that  any  notice  was  given  to  the  county  at- 
torney as  to  the  time  when  the  draft  of  the 
bill  would  be  presented  to  the  judge  for  set- 
tlement, and  It  does  not  appear  that  the  state 
In  any  way  waived  notice.  State  T.  Eremer, 
85  Pno.  736. 

2.  Specifications  of  error  1  to  17,  Inclusive, 
as  set  out  In  appellant's  brief,  refer  to  alleged 
errors  of  the  court  in  respect  of  the  evidence 
and  the  Introduction  thereof.  The  evidence  not 
being  before  us,  having  been  stricken  out  as 
aforesaid,  these  sppcidcations  cannot  be  con- 
sidered. The  remaining  specfficatlons,  18  to 
30,  Inclusive,  pertain  to  tbe  giving  and  re- 
fusing of  instructions.  As  to  them  It  Is  suf* 
flclent  to  say  that  the  brief  of  appellant  falls 
to  comply  with  rule  10,  subsec.  3b  (82  Pac.  x), 
requiring  that  Instructions  shall  be  set  out  Li 
the  specifications  in  totidem  verbis;  and  for 
this  reason,  as  heretofore  so  frequently  said 
by  this  court,  defendant  has  not  tbe  right  to 
have  these  specifications  considered. 

3.  There  Is  not  any  record  of  the  action 
before  this  court  in  tbe  transcript  The  tran- 
script on  page  1  commences  with  "Statement 
on  Motion  for  a  New  Trial,"  and  contains, 
with  tbe  evidence  and  other  things,  what  Is 
certified  In  the  body  of  the  statement  to  be 
the  "judgment  roll."  What  Is  called  the 
statement  Is,  as  we  have  seen  In  the  first 
paragraph  of  this  opinion,  stricken  out 
Therefore  there  is  not  anything  before  the 
court  In  the  form  of  a  record  or  transcript 
Neither  the  "record  of  the  octlon"  in  a  crim- 
inal case  (as  defined  In  section  2229,  Fen. 
Code),  nor  the  judgment  roll  In  a  civil  case, 
can  be  brought  up  In  the  body  of  a  bill  ot 
exceptions. 

4.  Notwithstanding  the  opmUtlon  ot  the 
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transcript,  a»  befbre  set  forth,  we  have  ex- 
amined into  the  matter  of  the  alleged  spedfl- 
cattons  of  error,  bo  far  as  we  have  been  able 
to  do  It,  from  18  to  80;  IndoalTe,  on  the  ap- 
peal fnnn  the  Judgment,  aasamlng  that  "the 
record  of  the  action,"  If  It  were  before  us, 
would  be  Identical  with  the  "Jodgment  roll" 
as  contained  In  the  bill  of  exertions,  and 
find  that  Beveral  of  the  iuBtmctloiis  s^ren  and 
complained  of  were  g^Ten  at  the  request  of 
the  defendant,  and  tberefore,  however  er- 
nmeons  or  pr^ndldal  they  may  be;  she  may 
not  object  to  them.  We  find,  further,  as  to 
the  'rest  of  the  Instnictiona  given  and.  re* 
fused  and  cited  as  error,  that  the  court  did 
not  commit  any  error  prejudicial  to  tlie  de* 
Cendant 

The  Judgment  and  the  order  are  affirmed. 

Afflrmed. 

BRANTL;.  a  J.,  and  HOLLOWAY,  J., 
CMicnr, 

(UKoDtei)  • 

BOWBN  T.  WBBB. 
{Supreme  Gonrt  of  Montana.  Uarch  10,  IQOfli) 

1.  Appeal  "  DBFATTi/F—yAOATiOR— Appeal- 
able Obdeb. 

An  order  made  before  final  judgment,  refus' 
Ing  to  set  aside  defendant's  default,  is  not  an 
appealable  order,  wlthhi  Code  Civ.  ^oc.  S  1722, 
as  amended  by  S««b.  Laws  1890,  p.  146,  trpedfy- 
iag  the  orders  from  which  an  appeal  may  be 
taken. 

[Ed.  Note. — For  cases .  In  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  ffl  380,  414.1 

2L  Evidence  —  Judicial  Koticb  —  Coubt 
BnLES. 

Under  Code  Oiv.  Proc.  }  8150^  specifying 
the  facts  of  wliich  courts  take  judicial  notice, 
the  Supreme  Court  will  not  talce  judicial  no- 
tice of  tfae  proviaions  of  rules  of  district  courts. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Oent  Dig.  Evidence,  I  61.] 

3.  Appeal— Default— TACAtioK—DisoBmon 
— -ABusa. 

The  grantins  or  refusing  to  grant  a  motioQ 
to  set  aside  a  default  being  witliin  the  legal 
discretion  of  the  trial  court,  its  action  will  not 
be  reraaed  on  appeal,  In  the  absence  of  a  show- 
ing of  manifest  abuse  of  discxethm. 

[Ed.  Z^ote.— For  cases  bi  point,  see  vol  8, 
Gent  Dig.  Appeal  and  Error, S877-387a] 

4b  Judgment— Default— MonoR  to  Vacate 

—^3  BOUNDS. 

To  justify  the  granting  of  a  motion  to  vacate 
a  default,  defendant  most  show  that  he  proceed- 
ed with  diligence;  that  the  default  occurred 
through  bis  excusable  neglect;  that  tbe  judg- 
ment, if  permitted  to  stand,  will  affect  him  in- 
iuriously;  and  that  he  has  a  defeose  to  plaln- 
tlfif*s  cause  of  action  on  the  merits. 

TEd.  Kote.— For  cases  In  point,  see  vtA.  30, 
Cent  Dig.  Judgment,  {|  250,  270,  271.1 

5.  Same— ArroBNBTS— Fbess  of  Business. 

Affidavits  submitted  on  an  application  to 
Open  a.  default,  showing  merely  a  press  of  busi- 
neas  engagements  on  the  part  of  defendant's 
attorney,  which  called  him  out  of  bis  office  a 
great  deal  of  the  time,  whereby  he  made  a  mis- 
take in  the  day  on  which  he  was  required  to 
mnke  his  appearance,  were  Insufficient  to  ea- 
tabliiih  excusable  neglect. 

[Ed.  Note. — For  cases  In  point,  see  vol.  30, 
Cent.  Dig.  Judgment.  SI  2T&-287.] 

0.  Same— ArpiDAvrr  or  MEBira— Dbmubbeb. 

A  default  will  not  be  vacated  merely  to 
permit  the  defendant  to  file  a  demurrer  to  the 


complaint,  bnt  the  application  must  be  accom- 
panied either  by  a  proposed  answer  showing  a 
defense  on  tbe  merits  or  by  an  affidavit  of 
merits. 

[Bd.  Note. — For  cases  la  point,  see  vol.  30, 
Gent.  Dig.  Judgment,  H  311-^1&] 

7.  Appeal— PBEauHPTTONB. 

Wliere,  on  appeal  from  an  order  denying  a 
motion  to  open  a  default,  there  is  do  affidavit  of 
merits  other  than  a  proposed  answer,  which  is 
neither  identified  nor  referi*ed  to  as  a  paper 
offered  in  support  of  tbe  motion,  the  bill  of  ex- 
ceptions merely  alleging  that  the  motion  was 
mada  on  the  complaint,  motion,  and  affidavits.  It 
will  not  be  presumed  tlmt  the  proposed  answer 
was  considered  as  an  affidavit  of  merits. 

Apiwal  flrom  District  Oom%  Carbon  Coun- 
ty; Frank  Henry,  Judge. 

Action  by  Ellen  Bowen  against  Samuel 
Webb.  From  a  Judgment  denying  a  motlcm 
to  set  aside  a  default  lodgment  In  favor  of 
plalntlEF  and  penult  defendant  to  file  a  de- 
murrer to  tbe  complaint^  he  appeals.  Af- 
firmed. 

In  this  case  there  Is  an  appeal  to  this  court 
from  a  Judgment  by  default  rendered  In  the 
district  court  of  Carbon  county  on  May  8, 
1005,  and  an  attempted  appeal  from  an  order 
of  the  district  conrt  refusing  to  set  aside  the 
default,  Avblch  order  was  made  on  February 
21,  1905.  This  action  was  commenced  on 
January  21,  1904.  Service  of  summons  was 
made  by  delivering  a  copy  thereof,  together 
with  a  copy  of  tbe  complaint,  to  the  defend- 
ant, personally,  on  January  22,  1904.  On 
FebruaiT  15th  following,  the  defendant  hav- 
ing failed  to  make  any  appearance  In  the 
case,  on  application  of  counsel  for  plaintiff, 
the  clerk  of  the  district  court  entered  tbe  de- 
fault of  the  defendant,  and  thereafter  plal«i- 
tiff  made  proof,  and  judgment  was  rendered 
and  entered  In  her  favor  according  to  the 
prayer  of  her  complaint  On  February  15th, 
after  tbe  default,  and  before  judgment  had 
been  entered,  defendant's  attorney  filed  a 
motion  to  set  aside  the  default  and  permit 
him  to  file  a  demurrer  to  the  complaint. 
This  motion  recites  that  It  Is  made  upon  the 
papers  In  the  case  and  the  affidavit  filed 
■with  it  The  motion  was  accompanied  by  an 
affidavit  of  the  attorney  for  the  defendant, 
to  the  effect  that  he  had  been  employed  on 
January  28th  to  make  appearance  for  de- 
fendant In  this  case;  "that  by  reason  of  mis- 
take and  Inadvertence  as  to  the  time  with- 
in which  said  appearance  must  be  made,  affi- 
ant failed  to  make  such  appearance  by  de- 
murrer or  answer."  On  February  16th  the 
defendant  served  upon  the  attorney  for  plain- 
tiff a  proposed  answer,  which  had  been  of- 
fered for  filing  on  February  15th,  after  the 
default  had  been  entered;  but  no  reference 
whatever  Is  made  to  this  proposed  answer 
In  any  of  the  defendant's  moving  papers. 
On  March  1,  1904,  counsel  for  defendant  filed 
another  affidavit  of  himself  In  support  of 
the  defendant's  motion  to  set  aside  the  de- 
fault. This  second  affidavit  recites  that  the 
default  was  entered  by  the  clerk  when  court 
nas  in  session,  contrary  to  a  rule  of  that 
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court;  but  the  role  Is  not  set  forth.  This 
affidavit  alleges  that  the  failure  of  the  de- 
fendant to  appear  wltbio  the  time  allowed 
by  law  "was  occasioned  by  and  due  to  an 
unusual  amount  of  business  engagements, 
calling  affiant  out  of  his  office  a  great  deal 
during  Bald  time  after  the  case  had  been 
brought  to  him  and  bis  services  had  been 
engaged  by  the  defendant,  and  prior  to  the 
fli-st  day  of  the  regular  February  term  of 
court;  and  that  by  reason  of  the  consequent 
confusion  of  bts  business  affiant  mistook  the 
day  upon  which  be  must  file  appearance  of 
the  defendant  In  the  case."  The  bill  of  ex- 
ceptions recites  that  the  motion  to  set  aside 
the  default  came  on  for  hearing  before  the 
court  OD  February  21, 1005,  on  the  complaint, 
motion,  and  affldaTits,  and  was  OTeiraled. 

W.  V.  Meyer,  for  appellant  Geo.  W.  Pler- 
■on,  tor  respondent 

HOLLOW  AT,  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court 

1.  The  order,  made  before  final  judgment, 
refusing  to  set  aside  the  default  Is  not  an  ap- 
pealable order.  Section  1722  of  the  Code  of 
Civil  Procedure,  as  amended  by  an  act  of 
the  Sixth  Legislative  Assembly.  Sees.  Laws, 
1899,  p.  14a 

2.  This  court  does  not  take  Judicial  notice 
of  the  provisions  of  rules  of  district  courts. 
Code  ClT.  Pmc.  S  8150. 

3.  The  granting  or  refusing  to  grant  a 
motion  to  set  aside  a  default  Is  within  the 
sound  legal  discretion  of  the  trial  court  and 
the  appellant  here  assumes  the  burden  of 
showing  facts  which  made  the  denial  of  his 
n:otlon  a  manifest  abuse  of  that  discretion. 
Briscoe  T.  McCaffery,  8  Mont  330,  20  Pac. 
GDI ;  Blaine  t.  Briscoe,  16  Mont  682,  41  Pac 
1002;  Morse  t.  Caliantlne.  19  Mont  87.  47 
Pac.  085;  Eakfns  t.  Kemper,  21  Mont  100, 
68  Pac.  310 ;  6  Bncy.  Plead.  &  Prac  103,  and 
cases  cited. 

4.  In  order  to  justify  the  district  court  In 
granting  the  motion,  the  defendant  was  re- 
quired to  show  (a)  that  be  proceeded  with 
diligence,  which  may  be  conceded;  (b)  bis 
excusable  neglect;  <c)  that  the  Judgraent,  if 
permitted  to  stand,  will  affect  htm  Injurious- 
ly, and  that  he  has  a  defense  to  the  plaln- 
tiff*B  cause  of  action  upon  the  merits.  So 
far  as  defendant's  affidavits  attempt  to  make 
ont  a  case  of  excusable  neglect  at  most  it 
may  be  said  they  sliow  merely  a  press  of 
business  engagements  on  the  part  of  defend- 
ant's attorney  which  called  him  out  of  bis 
office  a  great  deal  of  the  time,  and  by  rea- 
son whereof  he  made  a  mistake  In  the  day 
upon  which  he  was  required  to  make  appear- 
ance. We  are  not  prepared  to  say  that  this 
showing  was  sufficient  in  this  respect  to 
justly  the  court  In  setting  aside  the  default 
Frequently  it  has  been  held  to  be  insuffi- 
cient Thomas  t.  Ctiambera,  14  Mont  423, 
80  Pac.  814;  City  of  Helena  v.  Brule,  16  Mont 

39  Pac.  450.  852 :  Herbst  Importing  Co. 
T.  Hogan,  10  Mont  385,  41  Pac.  ISO.  Wbfle 


the  law  allows  a  defendant  20  days,  after 
service  of  summons  upon  him,  witifin  which 
to  appear  In  the  action,  it  does  not  require 
him  to  defer  his  appearance  until  the  last 
day,  and  when  he 'does  so  he  assumes  the 
risk  of  his  delay,  if  In  fact  be  miscalculates 
the  time.  It  has  been  held  uniformly  that 
the  defendant  must  present  lu  support  of  bis 
motion  to  set  aside  a  default  &n  affidavit  of 
merits;  that  is,  an  affidavit  showing  a  de- 
fense to  the  plaintiff's  cause  of  action  upon 
the  merits.  Donnelly  v.  Clark,  0  Mont  135, 
9  Pac.  887.  A  default  will  not  be  vacated  to 
permit  the  filing  of  a  demurrer.  Conced- 
ing that  a  proffoed  answer,  if  Identified  and 
oQered  tot  ttiat  purpose  and  sufficient  In 
form,  may  perform  the  crffice  of  an  affidavit 
of  merits,  we  are  met  in  this  Instance,  with 
the  recital  In  the  bill  of  exceptions  that  the 
trial  court  heard  the  motion  upon  the  com- 
plaint motion,  and  affidavits.  Nowhere  is 
the  proffered  answer  referred  to  as  a  paper 
offered  In  support  of  the  motion.  It  is  not 
identffied  at  all,  while  the  motion  itself  seeks 
to  have  the  default  set  aside  in  order  that 
the  defendant  may  demur  to  the  complaint 
III  view  of  the  declared  purpose  of  this  mo- 
tioa,  and  In  view  of  the  recital  in  the  bill 
of  exceptions  above,  and  in  the  absence  of 
anything  to  show  affirmatively  that  the  pro- 
posed answer  was  offered  as  an  affidavit  of 
merits,  we  cannot  presume  that  it  was  con- 
sidered by  the  trial  court,  and.  In  its  ab- 
sence, there  is  not  anything  presented  by 
way  of  ao  affidavit  of  merits,  and,  of  course, 
a  trial  conrt  would  not  grant  tbe  motion 
without  such  affidavit  Every  presumption 
in  favor  of  the  district  court's  ruling  will  be 
Indulged  in  this  court  Error  will  not  be 
ptesumed.  It  must  be  made  to  appear  af- 
flrmativdy. 

We  have  examined  the  other  questlona  pre- 
sented by  appellant  bat  there  does  not  ap- 
pear to  be  merit  In  tbem.  We  think  this 
record  foils  to  disclose  any  error.  Tbe  ap- 
peal from  the  order  overmifng  the  motion  to 
set  aside  the  default  is  dismissed,  and  tbe 
Judgment  is  affirmed. 

Affirmed. 

BRAMTLY,  C  J.,  and  MILBUBN,  J.,  con* 
cur. 


(34  UoQL  n> 

TEGEN  V.  BOARD  OF  COM'RS  OF  TEL- 

LOWSTONB  COUNTY  et  aL 
(Supreme  Court  of  Montana.  Slarch  20, 1906.) 

1.  COUMTIES— BOAKD  OF  COHMISSIONEES— AO- 

THOEiTT— Implied  Authority. 

A  valid  statute  conferring  on  t>oards  or 
county  commissioners  the  power  to  build  de* 
tention  hospitals  for  their  respective  counties, 
confers  on  ttie  boards  the  power  to  acquire  by 
purobane,  or  otherwise,  sites  for  tbe  erection  at 
such  hospitals. 

2.  Statutes— Title — Sufficiency. 

The  title  of  Laws  1901,  p.  80,  entitled  "An 
act  creating  a  state  board  of  health,  defining 
its  powers  and  duties  and  providing  for  the 
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conapessatlon  of  Its  officers  and  providing  for 
the  enrorcement  of  the  rules  and  regulatioos 
of  said  board,"  does  not  embrace  the  provisions 
creating  county  boards  of  health  consisting  of 
the  members  of  the  boards  of  commissioners  of 
the  respective  counties  and  one  physician  se- 
lected by  them,  defininfc  their  powers  and  duties 
so  as  to  authorize  such  boards  to  declare  quar- 
antine af^inst  contagious  diseases  and  confin- 
ing affected  persons  in  a  suitable  detention 
hospital,  etc.,  within  Const.  arL  G,  fi  23,  de- 
claring that  no  bill  containing  more  than  one 
subject  which  shall  be  clearly  expressed  is 
Its  title  shall  be  passed. 

3.  OoUNTreS— PUBUO  Officbbs  —  AUTHOBm 
— Statutobt  Provisions. 

Pol.  Code,  S  4230,  buImIs.  6-7,  9,  conferring 
on  boards  of  county  commissioners  the  power 
to  provide  for  the  care  of  the  indigent  sick, 
and  erect  hospitals  therefor,  to  provide  a  farm 
for  the  support  of  the  poor  of  the  county,  to  pro- 
vide suitable  rooms  for  county  purposes,  and 
to  cause  to  be  erected  a  courthouse,  jail,  hos- 
pital, and  "such  other  buildings  as  may  be 
necessary,"  does  not  authorize  a  board  of  county 
commissiODers  to  establish  a  county  detention 
bospital,  the  word  "hospital"  in  the  'statute 
meaing  a  hospital  for  that  class  of  persons 
for  whom   the  board  may  provide  and  the 

Khrase,  "such  other  public  buildings  as  may 
e  necessary,"  not  enlarging  the  class  of  pur- 
poses for  which  the  board  may  erect  bnildmss. 

4.  Same. 

Pol.  Code,  i  2864,  proTidlng  tliat  the  necea- 
aary  expenses  Incurred  by  the  county  board 
of  health,  consisting  of  the  county  commission- 
as  and  one  physician,  must  be  paid  oat  of  the 
county  treasury,  does  not  confer  on  boards  of 
county  commissioners  the  power  to  acquire 
land  on  their  own  motion  to  erect  a  permanent 
detention  hospital  thereon,  the  power  conferred 
by  the  section  conferring  no  authoritj  on  boards 
ox  county  commissionera  as  sach. 

Appeal  from  District  Court,  Tellowstone 
Gonnty;  C.  H.  Loud,  Ju^e. 

Action  by  Christian  Yegen  against  the 
board  of  county  commissioners  of  Tellow- 
stone county  and  others.  From  an  order  re- 
fualDg  a  temporary  injunction,  plaintiff  ap- 
peals. Berersed. 

Fred  H.  Hafbom  and  Hfury  A.  Groves, 
tor  appellant  A.  J.  Galen,  Atty.  Gen^  and 
W.  H.  Poonnon,  Asst  Atty.  Gen.,  f6r  re- 
Bpond«itBL 

BRANTLT,  0.  J.  Aiq>eal  firom  an  order 
refmlng  to  Issue  an  injunction.  It  appears 
from  the  complaint  ,  on  flie  bereln,  tbat  the 
board  ot  county  commissioners  of  Tellow- 
stone county,  having  concluded  to  establish 
a  county  detention  hospital,  <^>ened  n^otia- 
Hons  with  the  MlnnqMitft-MoDtana  Land  & 
Improremeat  Company,  a  corporation,  to 
porCbaBe  from  It  a  certain  block  In  the 
of  Billings  on  which  to  erect  a  suitable  hos- 
I^tal  building.  The  negotiations  had  pro- 
gressed so  far  that  upon  proper  application 
the  district  judge  of  the  district  of  which 
fliat  county  Is  a  par^  had  appointed  ap- 
praisers to  fix  the  price,  and  this  had  been 
4one.  Thereupon  the  plalntUf  brought  this 
action  as  a  taxpayer  to  enjoin  the  board  from 
proceeding  further  In  the  matter,  on  the 
groond  that  the  board  has  no  power  to  pur- 
chase proper^  for  such  a  purpose  or  to  es- 
tablish sneb  a  boqpltaL  An  order  to  show 


cause  was  Issued,  flxlng  the  bearing  for  Nov- 
ember 18,  1005,  at  chambers,  at  Miles  City. 
The  defendant  board  showed  cause  by  demur- 
rer, on  the  ground  that  the  complaint  does 
not  state  a  cause  of  action,  and  moved  the 
judge  to  deny  the  injunction.  After  ai^ 
ment,  this  motion  was  sustained.  Thereupon 
the  plaintiff  appealed. 

The  sole  question  presented  Is  whether  the 
board  has  power  under  the  act  of  1001  (Laws 
1001,  p.  SO),  to  purchase  a  site  and  erect  a 
detention  hospital  at  the  expense  of  the  coun- 
ty* or,  in  case  that  statute  Is  Invalid,  wheth- 
er the  statute  defining  the  general  powers  of 
boards  of  county  commissioners  confers  the 
power.  The  act  referred  to  Is  entitled,  "An 
.  act  creating  a  state  board  of  health  defining 
Its  powers  and  duties  and  providing  for  the 
compensation  of  Its  officers,  and  providing 
for  the  enforcement  of  the  rules  and  regula- 
tions of  said  board."  Section  1  creates  the 
state  board  of  health.  Sections  2,  8,  4,  5* 
6,  and  8  define  Its  powers  and  duties  and  fix 
the  compensation  of  its  secretary.  SectlmL 
7  provides  for  the  compensation  and  expenses 
of  Its  members.  Sections  2,  8,  4,  and  8  also 
provide  for  the  organization  and  meetings 
of  the  board,  the  organisation  of  local  boards 
in  the  cities  and  villages  of  the  state,  the 
adoption  of  rules  and  r^ulatlons  and  the 
means  of  enforcing  them,  the  irayment  of  ex.- 
penses  In  the  emergencies  of  existing  or 
threatened  epidemic  or  pestilential  diseases 
in  particular  localities  and  for  pubUc  con- 
ferences  of  local  health  officers  appointed  by 
the  board.  Sections  0  to  35  create  county 
boards  of  health  of  the  members  of  the  boards 
of  commissionera  of  the  respective  counties 
and  one  physician  selected  by  them*  define 
their  powers  and  duties,  provide  fbr  local 
health  ofBcers,  define  their  powers  and  du- 
ties and  deal  with  certain  miscellaneous  mot- 
ters  concerning  the  public  health  in  general. 
Sections  11,  25.  and  26  are  as  follows : 

"Section  11.  The  board  of  health  of  any 
county  may  declare  quarantine  therein,  or 
In  any  part  thereof,  against  contagious  or 
infectious  diseases  prevailing  in  any  other 
place,  and  against  oil  persons  and  things  like- 
ly to  spread  contagion  or  Infection.  The 
board  has  power  and  authority  to  enforce 
such  quarantine  until  the  Same  Is  raised  by 
It,  and  may  confine  any  person  affected  with 
or  likely  to  spread  contagious  or  Infectious 
diseases  In  a  suitable  detention  hospital  pre- 
pared  and  used  for  that  purpose,  or  if  not 
such  place  Is  prepared  by  the  county,  then 
such  peraons  shall  be  quarantined  Id  bis  <ff 
her  home  or  abode." 

"Section  25.  The  municipal  or  county  au- 
thorities may  provide  for  the  use  of  the  city, 
town  or  county,  hospitals  or  temporary 
places  for  the  reception  of  the  sick;  and 
for  that  purpose  may  themselves  build 
such  hospitals  or  places  of  reception,  or 
enter  into  an  agreement  wltb  any  person 
having  the  managonent  of  any  hospital 
for  the  recQptioa  of  the  side  Inbabitanti 
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of  their  city,  town  or  county,  on  paymeiit  of 
such  sums  as  may  be  agreed  upon;  or  two 
or  more  local  authorities  may  combine  in 
providing  a  common  hospltaL 

"Section  2G.  Any  expenses  incurred  by  the 
authorities  of  any  city,  town  or  county  in 
maintaining  a  hospital  or  a  temporary  place 
for  the  reception  of  a  patient  shall  be  paid 
from  the  general  fund  of  the  city  or  county." 

While  these  sections  do  not  in  express 
terms  empower  the  boards  of  commissioners 
to  acquire  sites  for  the  erection  of  detention 
hospitals  for  their  respective  counties,  they 
do  confer  the  power  to  build  them,  and,  by 
the  well-settled  rule  that  every  power  neces- 
sary to  execute  the  power  expressly  granted 
la  necessarily  implied,  the  power  to  acquire 
by  purchase  or  otherwise  suitable  sites  for 
these  hospitals  is  necessarily  Implied;  for 
it  would  be  idle  to  say  that  the  boards  have 
power  to  erect  suitable  buildings  for  the 
expressed  purpose,  and  then  say  that  they 
have  no  power  to  proceed  because  there  is 
no  express  grant  of  power  to  purchase  suit- 
able sites  for  them.  So  that  whether  any 
power  in  the  premises  has  been  eCtectlvely 
granted  depends  upon  an  answer  to  the  fur- 
th'er  Inquiry,  whether  the  legislation  is  In- 
valid because  It  was  not  enacted  in  conformi- 
ty with  section  23,  art  6,  of  the  Constitution, 
as  appellant  contenda  This  section  declares : 
"No  bill,  except  general  appropriation  bills, 
and  bills  for  the  codification  and  general 
revision  of  the  laws,  shall  be  passed  contain- 
ing more  than  one  subject  which  shall  be 
clearly  expt>essed  In  its  title;  but  If  any 
subject  shall  be  embraced  In  any  act  which 
shall  not  be  expressed  iu  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as 
^all  not  be  so  expressed."  The  particular 
cintlclsm  of  the  act  la  that  the  tlUe  of  it 
does  not  express  the  subject  of  the  legisla- 
tion. The  reasons  for  the  enactment  of  this 
consfltutlonal  provision  are  stated  by  this 
court  In  State  v.  Mitchell,  17  Mont.  67,  42 
Pac.  100,  and  in  State  v.  Anaconda  Copper 
Uln.  Co.,  23  Mont  498,  59  Pac.  854.  In  the 
latter  case  they  are  summarized  as  follows : 
"To  restrict  the  Legislature  to  the  enact- 
ment of  laws  the  objects  of  which  legislators 
and  the  public  as  well  may  be  advised  of,  to 
the  end  that  any  who  are  Interested,  whether 
as  representatives  or  those  represented,  may 
be  intelligently  watchful  of  the  course  of 
the  pendtDg  bill.  The  limitation  is  likewise 
designed  to  prevent  legislators  and  the  people 
from  being  misled  by  false  or  deceptive  411108, 
and  to  guard  against  fraud  In  legislation  by 
way  of  incorporating  into  a  law  provisions 
concerning  which  neither  legislators  nor  the 
public  have  had  any  Intimation  through  the 
title  read  or  published."  This  summary  is 
in  Substance  tbe  same  as  that  laid  down  by 
Judge  Cooley  In  his  work  on  Constitutional 
Limitations  ("th  Ed.)  p.  205,  and  by  Suther- 
land In  his  work  on  Statutory  Construction, 
S  78.  It  is  said  in  State  v.  McKlnney,  29 
Mont  875,  74  Pac,  1085,  '*The  title  U  general- 


ly Bufilclent  If  tbe  body  pf  the  act  treats 
only,  directly  or  indirectly,  of  the  subjects 
mentioned  in  tbe  title,  and  of  other  subjects 
germane  thereto,  or  of  matters  in  furtherance 
of  or  necessary  to  accomplish  the  general 
objects  of  the  blU,  as  mentioned  In  the  title. 
The  title  need  not  contain  a  complete  list  of 
all  matters  covered  by  the  act"  It  was  also 
said  In  State  v.  Anaconda  Copper  Min.  Co. : 
"But  by  this  constitutional  notice  it  is  only 
intended  that  tbe  subject  of  the  bill  shall 
be  fairly  expressed  in  the  title.  It  Is  not 
necessary — for  the  Constitution  has  not  so 
declared — ^that  a  title  shall  embody  the  exact 
limitations  or  qualifications  contained  in  tbe 
bill  Itself  which  are  germane  to  the  purpose 
of  the  Legislature,  If  the  general  subject  of 
tbe  measure  is  clearly  expressed  in  the  title. 
Upon  the  highest  authority  it  Is  held  that 
under  constitutional  provisions  substantially 
like  that  referred  to  in  Montana,  where  the 
degree  of  particularity  necessary  to  be  «- 
pressed  in  the  title  of  a  bill  is  not  Indicated 
by  the  Constitution  itself,  the  courts  ought 
not  to  'embarrass  l^Islation  by  technical  in- 
terpretations based  upon  mere  form  of 
phraseology.  The  objections  sboutd'be  grave, 
and  tbe  coufiict  between  the  statute  and  the 
Constitution  palpable,  before  the  judiciary 
should  disregard  a  legislative  enactment  upon 
the  sole  ground  that  It  embraced  more  than 
one  object,  or,  If  but  one  object  that  It  was 
not  sufficiently  expressed  by  the  title.' " 

So  long  as  the  particular  l^islatlon  In  ques- 
tion is  not  repugnant  to  some  provision  of 
the  fundamental  law  of  the  state,  this  court 
may  not  proceed  to  Inquire  and  determine 
whether  it  Is  good  or  bad,  or  moral  or  Im- 
moral In  Its  tendencies.  It  may  be  vldous 
In  Its  tendencies,  yet  this  fact  of  Itself  Is  of 
no  moment.  Within  tbe  limitations  of  the 
Constitution  tbe  Legislature  Is  the  exclusive 
Judge  as  to  whether  a  particular  bill  should 
be  enacted  into  law,  and  its  Judgment  and 
discretion  in  the  performance  of  Its  duties 
may  not  be  reviewed  by  the  courts.  It  is, 
then,  the  Impfrative  duty  of  the  courts  to 
sustain  Its  action  In  all  cases  accept  when 
It  is  clearly  repugnant  to  the  fundamental 
law.  What  is  the  underlying  object  of  this 
legislation?  As  Indicated  by  Its  title,  it  is 
not  an  act  dealing  generally  with  the  whole 
subject  of  the  public  health,  but  one  that 
deals  only  with  the  establishment  of  the  state 
board  of  health  and  subjects  germane  thereto. 
And  it  must  not  be  overlooked  that  at  the 
time  of  Its  passage  there  bad  already  been 
created  by  law  county  boards  of  health,  with 
a  clear  definition  of  their  powers  and  duties 
(Pol.  Code,  a  2SG0-2864);  and  inasmuch  as 
this  legislation  is  not  referred  to  In  the  act 
though  its  provisions  are  substaotlally  em- 
bodied therein,  we  are  Justified  In  concluding 
that  it  was  not  tbe  purpose  of  the  Legisla- 
ture to  repeal  it  or  set  It  aside.  If  the  act 
had  been  entitled  "An  act  to  protect  the 
public  health,"  then  it  might  have  included 
local  and  county  boards  as  sobeidiary  instra- 
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mentalltleB  to  *aeeompIlBh  tbe  gmeral  purpose 
BO  declared  (State  t.  MeEinn^,  supra):  bnt, 
In  Tiew  of  ttae  law  as  It  already  existed  and 
tbe  pnrpose  of  the  act  as  Indicated  by  its 
title,  the  object  sought  was  restricted  to  the 
formation  of  a  state  board  and  a  definition 
of  Its  powers.  It  aeems  that  no  one  wonid 
conclude  from  a  reading  of  its  title  that  the 
act  had  concealed  In  its  bosom  a  provlslm 
creatios  county  boards  <tf  health  and  others 
touching  the  duties  of  county  oflElcers,  and  the 
enla^^ent  of  tbe  powers  given  them  fbr 
tbe  conduct  of  the  ordinary  affairs  of  the 
county.  No  one  would  have  understood,  for 
Instancy  that  one  purpose  was  to  kIto  more 
^tenslre  powers  to  boards  of  county  com- 
missioners to  expend  the  funds  of  the  county 
to  acquire  property  for  pivposes  for  which 
th^  could  not  therefore  acquire  it,  and  that 
llie  burdens  of  the  taxpayers  would  be  In 
consequence  thereof  increased.  Indeed,  the 
sections  of  the  Political  Code  cited,  are  copied 
substantially  into  'the  act;  but  the  county 
boards  of  healtii  already  created  by  this  In- 
d^ndent  and  already  existing  legislation  are 
nowhere  br  appropriate  language  made  sub- 
ordinate means  or  Instrumentalities  to  ac- 
complish the  purposes  of  the  state  board. 
Tb^  are  continued  as  indepeodent  local 
bo^es  with  well-defined  powers,  which  th^ 
may  exercise  under  such  rules  and  regula- 
tions as  they  may  adopt,  even  though  Incon- 
slstent  with  those  of  the  state  board,  and 
they  owe  do  duty  to  tiie  state  board  except 
that  Oielr  respective  secretaries  must  report 
to  it  certain  informati<u  at  stated  times,  but 
tor  a  neglect  of  which  there  seons  to  be  no 
penalty  provided.  But,  besides  this  anomal- 
ous condition,  tiiere  are  in  tbe  act  sections 
SB  and  26)  quoted,  which  not  only  enlarge 
somewhat  the  powers  of  county  boards  of 
health  to  Incur  expense,  but  also  add  to  those 
ot  the  boards  of  eommlsslonens  of  the  re- 
spective counties  the  power  to  expend  money 
tor  purposes  for  which,  as  we  shall  see.  there 
Is  no  warrant  of  law  under,  the  general 
powers  conferred  upon  that  body  under  sec- 
tion 4280  of  the  Political  Code.  If  the  Legis- 
lature bad  enacted  a  portion  of  tbe  act,  viz., 
sections  9,  10.  11,  12,  18,  26,  and  26,  under 
the  tltie  "An  act  to  create  boards  of  health 
for  the  respective  counties  In  the  state,  and 
define  their  powers,"  It  would  have  had  a  law 
complete  in  Itself  and  not  open  perhaps  to 
any  constitutional  objection.  This  feature  ot 
the  act  makes  Is  clearly  op«i  to  the  objection 
urged  agaliwt  it,  and  the  result  Is  that  sec- 
tion 25  must  be  declared  Invalid.  In  so  fiir 
as  this  section  of  the  act  Is  concerned,  It  is 
not  effective  to  give  the  defendant  board  of 
commissioners  the  power  uuder  which  it  was 
proceeding.  Nor.  for  tbe  same  reason,  are 
elthv  of  the  others. 

Nor  do  we  think  that  under  their  general 
powers,  as  defined  In  section  4280  of  the  Polit- 
ical Code,  BUpra,  the  boards  of  commissioners 
have  poww  to  build  and  maintain  detention 


hospitals  for  ctnitagiouB  or  pestilential  dts-' 
eases  at  the  apense  of  tlielr  counties.  It  Is 
therein  declared  (subdlvlskm  S)  ttiat  tbese- 
boarda  have  power  to  provide  for  the  core 
.and  maintenance  ot  indict  Bl<dc  and  others 
wise  d^>endent  poor,  and  that  they  may  erect 
and  maintatu  hospitals  for  that  purpose. 
However  desirable  tt  may  be  that  they  should 
have  the  power  to  provide  separate  hospitals 
.  for  able-bodied  and  not  dependent  persons 
suffering  from  contagious  or  pestilential  dis- 
eases, they  are  not  here  empowered  to  erect 
and  maintain  them  at  the  eq;>en8e  of  the  tax- 
payer. So  they  may,  under  subdivision  6,  ac- 
quire forms  for  tbe  support  of  the  depend^t 
poor— not  others.  So,  again,  they  have  the 
power  to  provide  necessary  county  buildings 
under  subdivision  7.  But  what  are  neoessaryl 
county  buildings?  Manlfestiy  such  as  are 
required  for  ordinary  county  pulses,  as  Is 
Indicated  In  these  and  similar  provisions,  as, 
toT  instance.  In  subdivision  9.  Unda  this 
latter  provi^(m  they  may  cause  to  be  erected 
a  courthouse,  Jail,  hospital,  and  such  other 
buildings  as  may  be  necessary.  Tbe  word 
"hospital"  evldentiy  does  not  mean  one  or 
more  hospitals  for  all  classes  of  persons;  but 
fbr  that  class  of  persons  for  whom  the  board 
may  provide  at  the  expense  of  tbe  people, 
namely,  the  Indigent  tick.  Tbe  phrase  "such 
other  public  buildings  as  may  be  necessary" 
has  no  wider  meaning,  nor  docs  it  oUorge' 
the  class  of  purposes  for  which  these  boards 
may  erect  and  maintain  buildings  so  as  to 
Include  others  not  of  the  dass  already  men- 
tioned. 

The  extent  of  the  powers  of  boards  of  coun- 
ty commissioners  In  the  state  of  Montana, 
to  care  for  the  depradent  poor,  whether  sick 
or  well,  under  provisions  of  statutes  rimllar 
to  those  referred  to.  are  dlscumed  in  Lebcher 
V.  County  Commissioners  of  Custer  Countyt 
9  Mont  815,  23  Pac.  713,  and  we  think  the 
(xmclualon  of  the  court  there  stated  tbe  cor- 
rect one.  That  decision  is  conclusive  of  this 
branch  of  the  case.  If,  under  the  law  as  It 
stood  at  the  time  of  tbe  passai^  of  the  act 
In  question,  the  necessity  arose  for  a  place 
for  temporary  detenUim  of  persons  suffering 
from  contagious  and  Infectious  diseases,  the 
county  boards  of  health  had  power  to  make 
provision  therefor  at  the  expense  of  their  r^ 
Bpective  counties  (Political  Code,  S  2864);  bnt 
the  power  thus  given  to  these  boards  Is  not 
a  power  given  to  the  boards  of  county  com- 
missioners to  acquire  land  on  their  own  mo^ 
tion  and  to  erect  permanent  buildings  there- 
on. It  must  not  he  overlooked  that  the  two' 
boards,  though  closely  associated,  have  dis- 
tinct and  separate  powers,  and  the  two  must 
not  be  confounded,  as  the  Attorney  General 
seems  to  have  done  In  his  argument  In  sup- 
port of  the  order  of  the  district  court  re- 
fusing to  issue  the  Injunction;  for  he  In- 
sisted that  the  power  conferred  upon  boards 
of  health  under  sectim  2864  of  the  Political 
Code,  Is  an  authority  conferred  upon  the 
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boards  of  county  commissioners  as  sncb,  by 
which  they  might  purchase  sites  and  erect 
detention  hospitals. 

The  result  is  that  the  order  of  the  district 
court  Is  erroneous,  and  must  be  reTersed. 
Reversed. 

BaLBUBN  and  HOIXOWAT,  JJ^  concur. 


(S4  HlHkt  67) 

STATE  ex  rel.  CRUMB  t.  MAYOR,  ETC. 
OF  CITY  OF  HELENA,  et  aL 

(Sopreme  Court  of  Montana.   March  26,  1906.) 

1.  Constitutional  Law  —  Self- Executing 
Peovisions— Teleobaphs  and  Telephones 
— cohstbuction  and  maintenance. 

Const,  art.  15,  §  14,  providing  that  any 
person  shall  have  the  right  to  maintain  tele- 
phone lines  within  the  state,  and  the  Legisla- 
ture shall  by  general  law  provide  reasonable 
regulations  to  give  effect  to  the  section,  is  not 
seit-ezecnting,  and,  in  the  absence  of  legisla- 
tion authorizing  It.  the  placing  of  telephone 
poles  in  the  highways  Is  an  unlawful  otetruc- 
tion  thereof,  and,  when  the  Legislature  enacts 
a  law  on  the  subject,  it  must  be  a  general 
one,  so  as  to  give  effect  to  the  constitutional 
grant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  I>ig.  Constitutional  Law.  32;  vol.  45, 
Cent  Dig.  Telegraphs  and  Telephones,  H  2,  6.] 

2.  TELEaBAPHs—CoNSTBuCTioN— Validity  of 
Statutes. 

Sess.  Laws  1905.  p.  122,  c  55,  authorizing 
the  maintenance  of  telephone  lines  along  the 

{lublic  highways  outside  of  incorporated  cities, 
s  ia  conflict  with  Const,  art.  ]5,  S  14,  author- 
ising the  maintenance  of  telephone  lines  with- 
in the  state,  and  directing  the  Legislature  to 
provide  by  general  law  regulations  to  give 
effect  to  the  nection,  because  of  its  failure  to 
enable  the  business  to  be  conducted  in  cities ; 
and  Pol.  Code,  S  4S00,  subd.  43.  as  amended 
by  Seas.  Laws  1897,  p.  203.  empowering  city 
councils  to  regulate  the  erection  of  polM  and 
the  stringing  of  wires  within  the  dty  limits, 
does  not  remedy  the  defect 
8.  Same. 

Where  the  Ijeglslature  has  compiled  with 
Const  art  15,  S  14,  authorizing  the  mainte- 
nance of  telephone  lines  within  the  state,  and 
directing  the  Legislature  to  provide  by  general 
law.  reasonable  regulations  to  give  effect  to  the 
section,  it  may  authorize  cities  to  make  such 
reasonable  rules  for  the  regulation  of  the 
business  as  may  be  considered  necessary. 

Appeal  from  District  Court  Lewis  and 
Clarice  County;  3.  M.  Clements,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
W.  H.  Crumb,  against  the  mayor  and  city 
council  of  the  city  of  Helena  and  another,  to 
compel  respondents  to  designate  the  place 
for  the  erection  of  poles  for  n  telephone  sys- 
tem. From  a  Judgment  of  dlBmissal,  the  re- 
lator appeals.  Reversed. 

M.  S.  Gunn,  for  appellant  E.  0.  Day,  tor 
respondenta 

HOLLOW  AT,  J.  In  April,  1905,  this  ap- 
pellant, W.  H.  Cnimb,  made  demand  upon 
the  mayor  and  city  council  of  the  city  of 
Helena  that  they  designate  the  places  for  the 
erection  of  poles  and  fixtures  in  and  upon 
the  streets,  aTenues,  and  alleys  of  that  dly 
for  the  proper  construction  and  Installation 


of  a  telephone  system,  and  permit  the  erec- 
tion of  such  poles  and  fixtures  and  the  plac- 
ing of  necessary  wires  thereon.  Compliance 
with  thl^  demand  was  refused,  and  these 
proceedings  begun.  An  alternative  writ  of 
mandate  was  Issued  and  served,  and  upon 
the  return  a  motion  to  quash  the  alternative 
writ  and  dismiss  the  proceedings  was  inter- 
posed and  sustained,  the  proceedings  dis- 
missed, and  a  Judgment  in  favor  of  the  de- 
fendants entered,  from  which  Judgment  this 
appeal  Is  prosecuted. 

Section  14  of  article  15  of  the  Constitution 
of  this  state  provide:  "Any  association,  or 
corporation,  or  the  lessees,  or  managera 
thereof,  organized  for  the  purpose,  or 
any  individual,  shall  have  the  right  to 
construct  or  maintain  lines  of  tel^rapb 
or  telephone  within  this  state,  and  con- 
nect the  same  with  other  lines;  and  the 
legislative  assembly  shall  by  graeral  law  of 
uniform  operation  provide  reasonable  regula- 
tions to  give  full  efFect  to  this  section. 
•  •  •  "  Pursuant  to  this  provision  of  the 
Constitution,  section  1000  of  the  Civil  Code 
was  enacted.  That  section  reads  as  follows: 
*'A  telegraph  or  telephone  corporation,  or  a 
person.  Is  hereby  authorized  to  construct  such 
tel^raph  or  telephone  line  or  lines  from 
point  to  point,  along  and  upon  any  of  the 
public  roads,  by  the  erection  of  necessary 
fixtures.  Including  posts,  piers  and  abut- 
ments, necessary  for  the  wires;  but  the  same 
shall  not  Incommode  the  public  In  the  use 
of  said  roads  or  highways."  In  1905  the 
Legislature  amended  this  section  by  eniai^- 
ing  Its  provisions  so  as  to  make  them  applica- 
ble to  elective  light  and  electric  pow^  lines 
also,  and  adding  this  proviso:  "Provided, 
however,  that  the  provisions  of  this  act  shall 
not  apply  to  public  roads  and  highways  with- 
in the  limits  of  incorporated  dtes  or  towns.** 
Sess.  Laws  1906,  p.  122,  c.  G6,  The  question 
presented  for  determination  here  Is:  Does 
the  act  of  1905  violate  the  mandate  of  the 
Constitution  contained  In  section  14,  art  15, 
above?  This  section  of  the .  Cfmstitntlon  la 
not  self-executing.  L^lslatlon  must  be  had 
to  make  the '  right  granted  effective.  If  the 
L^slatiire  failed  or  refused  to  enact  any 
measure  on  the  subject  at  all,  then  the  right 
granted  would  simply  lie  dormant,  for  It  mnst 
be  conceded  that  there  is  not  any  power 
which  can  coerce  the  L^slature  into  enact- 
ing a  particular  law.  In  the  absence  of  leg- 
islation making  the  grant  effective,  it  is  of 
no  use  whatever.  In  the  absence  of  legisla- 
tion It  would  be  an  unlawful  obstruction  of 
any  public  highway  to  place  poles,  posts,  u.* 
other  fixtures  for  use  of  a  telephone  or  tele- 
graph line  In  it.  The  Constitution  OHninands 
the  Legislature  to  enact  a  law  upon  the  sub- 
ject; but,  if  the  Legislature  refuses  to  do 
so,  there  Is  not  any  way  to  enforce  the  com- 
mand. If,  however,  the  L^islature  does  act, 
the  law  which  It  enacts  must  be  a  gaieral 
one  of  uniform  operation,  providing  reason- 
able regulations  which  wUl  give  full  effect  to 
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tbe  grant  contained  In  the  section  of  the  Con- 
■titntion  quoted  above.  Does  the  act  of  1B0& 
meet  these  requirements? 

We  may  concede  without  discussion,  for  the 
purposes  of  this  case,  that  It  Is  a  general  law ; 
that  It  Is  so  far  of  uniform  operation  as  not 
to  violate  the  uniformity  clause,  and  that,  so 
far  as  It  goes.  Its  regulations  are  reasonable. 
But  does  It  give,  or  tend  to  give,  full  effect 
or  any  pracUcal  effect  to  the  grant  contained 
In  section  14  of  article  15  above?  That  grant 
was  not  Intended  merely  to  enable  tel^aph 
and  telephone  lines  to  be  constructed  and 
maintained  for  the  purpose  of  ornamenting 
railroad  lines  or  public  roads  in  country  dis- 
tricts, but  to  enable  the  telegraph  and  tele- 
phone business,  as  sach,  to  be  conducted  In 
tills  state.  The  act  of  1905  provides  that  the 
public  roads  and  highways  of  the  state  may 
be  utilized  for  the  erection  of  necessary  posts, 
piers,  and  abutmeuts  for  the  stringing  of 
wires,  provided  they  are  so  used  as  not  to 
interfere  with  or  endanger  the  public  in  their 
use,  but  that  this  privilege  shall  only  extend 
to  public  roads  and  highways  outside  of  In- 
corporated cities  and  towns.  Howevw,  coun- 
sel for  resptmdents  contends  that  this  act  Is 
fully  supplemented  byx  subdivision  43  of  sec- 
tion 4S00  of  the  Political  Code,  as  amended 
an  act  of  tbe  Fifth  Legislative  Assembly, 
approved  March  8,  1807  (Sess.  Laws  1897,  p. 
203),  which  reads  as  follows:  "The  city 
or  town  council  has  power:  •  •  •  (4a)  To 
regulate  or  suppress  tbe  erection  of  poles  and 
tbe  stiinging  of  wires,  rods,  or  cables  in  the 
streets,  alleys,  or  within  the  Umlts  of  any 
city  or  town."  But,  at  most,  this  provision 
does  not  enable  a  corporation  or  individual 
wishing  to  engage  In  the  telegraph  or  tele- 
phone business  to  do  so.  Even  assuming,  for 
the  sake  of  argument,  that  the  Legislature 
could  delegate  to  Incorporated  cities  and  towns 
exclusive  authority  to  legislate  upon  a  sub- 
ject with  respect  to  which  the  Constitution 
says  the  L^slature  itself  must  act,  this  pro- 
viBl(m  only  leaves  It  to  the  option  of  the  cities 
and  towns  to.  legislate  upon  this  subject,  and, 
If  they  do  not  do  so,  they  cannot  be  coerced 
Into  acting  any  more  than  the  Legislature 
Itself,  and  tf  they  fail  to  enact  any  ordinances 
upon  the  subject  at  all,  as  they  are  left  free  to 
do,  then  we  have  an  act  of  the  Legislature 
which  doubtless  assumes  to  give  effect  to 
section  14  of  article  ]6  above,  but  which  in 
fact  only  permits  the  telegraph  and  telephone 
buBtnese  to  be  carried  on  In  the  country  dis- 
tricts of  tbe  state;  for,  tbe  constitutional 
provision  not  being  self-executing,  and  the  act 
of  1903  not  applying  to  Incorpwated  dtles  or 
towns,  then.  If  the  dtlea  and  towns  fail  to 
legislate  upon  tbe  subject,  the  right  granted 
by  tbe  Constitution  In  section  14,  art  15, 
above,  can  only  be  made  useful  In  the  coun- 
try districts  of  the  state. 

A  statute  which  provides  that  a  corpora- 
tion or  individual,  seeltlng  to  erect  and  main- 
tain a  line  of  telephone  and  engage  in  the 
telephone  busineae^  may  erect  and  maintain 


such  telephone  line  along  tbe  public  roads  and 
highways  outside  of  incorporated  cities  and 
towns  only,  and  which  leaves  the  cities  and 
towns  free  to  refuse  to  eaact  legislation  upon 
the  subject  and  thereby  prevent  such  busi- 
ness being  conducted  within  th<ne  munici- 
palities, does  not  give  full  effect,  or  any  prac- 
tical effect,  to  tbe  grant  contained  In  section 
14,  art  16,  above.  In  the  Red  Lodge  Case 
(State  ex  reL  Tel.  Co.  v.  Mayor,  30  Mont  338, 
70  Pac.  TBS)  It  la  said:  "If  the  subordinate 
divisions  of  tile  state  are  vested  with  the  au- 
thority either  of  preventing  the  construction 
of  these  lines,  or  of  Imposing  restrictions 
which  win  have  that  effect,  then  the  Legis- 
lature has  not  complied  with  this  constitu- 
tional command."  Aa  said  before,  a  failure 
on  the  part  of  a  mnnlclpality  to  enact  an 
ordinance  upon  tbe  subject  Is  just  as  effective 
means  of  prohibiting  tbe  business  being  con- 
ducted within  tbe  corporate  limits  of  such 
municipality,  as  could  possibly  be  devised. 
When  tbe  constitutional  provision  above  waa 
adopted,  It  was  common  knowledge  that  prac- 
tically the  only  use  of  the  tel^one  was  for 
commercial  purposes,  and  that  the  great  halk 
of  that  business  originated  In,  If  It  was  not 
absolutely  confined  to,  incorporated  cities  and 
towns,  and,  in  order  to  secure  the  business 
and  accommodate  tbe  public,  the  terminals  fqr 
long  distance  lines  and  the  local  exchanges 
must  of  necessity  be  located  la  the  bnshiess 
centers,  when,  as  a  matter  of  fact,  they  have 
always  been  located,  and  the  grant  was  In* 
tended  to  enable  a  corporation  or  Individual 
seeking  to  do  so  to  carry  on  the  telephone 
business  as  it  was  done  at  the  time  the  pro- 
vision was  adopted.  To  confine  a  telephone 
company  or  on  Individual  operating  a  tele- 
phone line  to  country  districts  alone  would 
defeat  tbe  vei7  pvrpose  of  the  grant  State 
«c  rel.  Tel.  Co.  r.  Mayor,  above;  Chamber- 
lain r.  Iowa  Tel.  Co.,  119  Iowa,  019,  98  N.  W. 
590. 

The  command  In  section  14,  art  15,  of  the 
Constitution,  above,  to  the  Legislature,  Is  to 
pass  a  general  law  of  uniform  operation, 
with  reasonable  provisions,  and  which  will 
enable  the  telephone  business  to  be  conduct- 
ed In  this  state  as  It  was  generally  conducted 
throughout  the  Country  In  1889;  that  is,  ac- 
cess to  the  business  centers— the  cities  and 
towna— must  be  granted,  and  any  law  which 
falls  short  of  this  does  not  comply,  with  tbe 
constitutional  provision  above.  Nothing  said 
herein  renders  Inoperative  subdivision  43  of 
section  4800  above,  as  amended ;  for  after  the 
Legislature  has  compiled  with  tbe  command 
of  section  14.  art  16,  of  the  Constitutiou,  by 
tbe  enactment  of  such  legislation  as  is  there 
contemplated.  It  may  then,  doubtless,  author- 
ize cities  and  towns  to  make  such  reasonable 
rules  and  regulations  for  the  regulation  of 
such  business  aa  may  be  considered  neces- 
sary. Red  Lodge  Case,  above,  30  Mont  at 
page  346,  76  Pac.  758.  In  so  far  as  the  act 
of  1905  fails  to  meet  tbe  requirements  of  sec- 
tion 14,  art  15,  of  the  Constitution,  It  la  In- 
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valUL  It  Is  not  necestary  to  consider  In  this 
case  wbetber  the  whole  of  the  act  of  1805 
above  1b  tnoperatlT&  The  provlBo  la,  and  bo 
far  as  tlils  appellant  ia  omcemed,  bU  righta 
are  ttae  same  whether  they  be  meaBored  by 
the  act  of  1905  or  by  section  1000  of  the  Civil 
Ckide.  With  ttae  provlBo  eliminated  from  the 
act  of  1906,  the  conditions  presented  In  this ' 
<Ase  are  llie  same  aa  In  the  Red  Lodge  Oftse, 
and  the  dedeion  roidered  ther^  la  con- 
dnslve  of  this  appeal. 

The  ]udgm«it  la  reversed,  and  ttae  cause  re- 
manded to  the  district  court,  with  dlrecttona 
to  Issne  ttae  writ  of  mandate  as  prayed  for. 

Reversed  and  remanded.- 

BRANTLT.  a  X.  and  UILBUBN»  con- 
ctar. 


(M  Hoati  88) 

dtiASS  «t  aL  T.  BASIN  &  BAT  8TATD 

UtNINO  GO. 
(Supreme  Court  of  Montana.  April  8,  190&) 

1.  Judgment  —  Res  Judicata  —  Bftbct  or 
Di8Mi8SAi<— Presumption. 

Code  Civ.  Proc.  8  1004,  enumentea  the  cas- 
es ia  which  an  action  may  be  dismissed  or 
Jadgment  of  nonsuit  eotered.  Section  1005  de- 
clared that  in  all  other  cases  than  those  men- 
tioned in  section  1004  the  judgment  most  be  on 
the  merits.  Section  1007  de<^re8  that  a  final 
judgment  dismissing  the  complaint  does  not 
prevent  a  new  action  for  the  same  canse  of 
action,  nnless  it  expressly  declares,  or  It  ap- 
pears^  by  the  jadgment  roll,  that  it  is  rendered 
on  the  merits.  Heid,  that  a  judgment  on  the 
pleadings  resolting  in  dismissal  of  the  action, 
though  not  enumerated  In  section  1004,  does  not 
bar  another  action  on  the  same  cause  of  action, 
unless  rendered  on  the  merits,  which  fact  most 
l>e  expressly  declared  on  the  face  of  the  judgment . 
or  apiwar  from  the  judgment  roll,  so  that  the 
trial  court  cannot  presume  that  a  judgment  of 
diflmissal  In  a  former  action  on  the  same  cause 
of  action  was  on  the  merits,  the  judgment  not  so 
declaring,  and  the  judgment  roll  not  being  be- 
fore it. 

2.  liDCITATIOM   OF  ACTTOWB— DISMISS AIi— SEC- 
OND Actios. 

An  action  having  been  terminated  by  a 
judgment  of  affirmance  of  a  judgment  of  dis- 
missal on  the  pleadings,  which  was  not  on  tbo 
merits,  a  second  action  on  such  cause  of  action 
may,  under  the  provisions  of  Code  Civ.  Proc  { 
5^7,  ho  commeDced  within  a  rear  after  such 
termination. 

Appeal  ftom  District  Court  Lewis  and 
Glaric  Gonnty ;  J.  M.  dements,  Judge. 

Action  by  James  Glass  and  anotbw  against 
the  Baahi  &  Bay  State  Mining  Company. 
Jt^dgmesit  for  defendant  PlalntUfs  a«>eaL 
Reversed. 

M.  S.  Gunn  and  Edward  Horsky,  for  appel- 
lants. Bach  &  Wight  for  respondent 

BBANTLT,  C.  J.  Action  for  money  hfid 
and  received  The  complaint  Is  in  the  ordi- 
nary form,  allegiug  that  the  defendant,  a 
corporation  organized  under  the  laws  of 
Montana,  Is  indebted  to  the  plaintiffs  in  the 
sum  of  $140,000  for  money  had  and  received 
for  the  use  and  benefit  of  plaintiffs.  Judg- 
ment Is  demanded  for  that  amount  and  costs. 


The  answer  presents  ate  separate  defenses. 
The  first  la  a  denial  of  all  allegatlona  con- 
tained In  the  complaint  The  aectmd,  third, 
fourth,  and  fifth  allege,  respectively,  that  the 
cause  of  action  is  barred  by  the  provisions  of 
subdivision  1  of  section  614  of  the  Code  of 
Civil  Procedure,  of  subdivision  1  of  section 
513  as  amended  by  Session  Laws  1903,  p.  292, 
of  subdivision  3  of  section  614  as  amended 
by  the  same  act  and  by  section  fil2  of  the 
same  Code.   The  sixth  defense  alleges.  In 
substance,  that  heretofore,  on  August  21, 
1901,  in  an  action  then  pending  In  the  dis- 
trict court  of  the  Fifth  judicial  district  of 
the  state  of  Montana,  In  and  for  the  county 
of  Jefferson,  between  the  plaintiffs  herein  as 
plaintiffs  and  the  defendant  herein  as  de- 
fendant being  the  same  parties  as  are  par- 
ties to  this  cause,  and  for  the  same  cause 
of  action,  there  was  Interposed  by  defend- 
auts  a  motion  for  judgment  on  the  plead- 
ings, which,  upon  consideration  by  the  court, 
was  sustained  and  a  final  judgment  render^ 
ed  and  entered  for  defendant  dismissing  the 
action.   The  amended  replication  denies  that 
tbe  cause  of  action  Is  barred  by  any  of  the 
provisions  relied  upon  by  the  defendant  In 
the  second,  third,  and  fifth  defenses,  or  other- 
wise, or  at  all,  and  alleges  by  way  of  avoid- 
ance of  the  sixth  defense  that  In  the  month 
of  February,  1900,  tbe  plaintiffs  began  an 
action  against  the  defendant  In  the  lUstrict 
court  of  the  Fifth  judicial  district  upon  the 
same  cause  of  action  aa  stated  in  tbe  com- 
plaint herein;  that  judgment  was  rendered 
and  entered  therein  in  favor  of  the  defendant 
as  allied ;  tbat  the  plaintiffs  thereupon  ap- 
pealed to  the  Supreme  Court ;  that  such  pro- 
ceedings were  had  In  the  cause  in  tbe  Su- 
preme Court  that  tbe  judgment  was  on  June 
1901  affirmed  on  ttae  ground  tihat  the 
complaint  therehi  did  not  state  a  canse  of 
action,  but  that  said  Judgment  was  not  a 
judgmrat  upon  ttae  merita.  It  U  farther  al- 
leged by  way  of  avoidance  of  the  defense  of 
the  atatatcB  of  limitation  that  since  the  ac- 
crual of  the  cause  of  action  atated  In  the 
complaint  each  and  all  ttae  officers  and  agents 
of  the  defendant  upon  whom  serrlce  of  pro- 
cess could  be  had  had  been  absent  from  tb^ 
state,  except  for  a  period  of  about  two  years 
and  eight  months  prior  to  ttae  commencement 
of  ttals  action.  Upon  Ihese  pleadings  the  de- 
fendant moved  for  judgment  on  the.  ground 
tbat  no  issue  of  fact  Is  presented  upon  the 
fourth  defense  pleaded  in  the  answer,  for 
tbat  the  same  is  not  dented  In  the  amended 
replication,  and  for  the  reason  that  tbe  avoid- 
ance thereof  pleaded  In  said  replication  Is 
contrary  to  the  laws  of  the  state  of  Montana, 
and  for  the  further  reason  that  there  is  no  Is- 
sue of  fact  to  be  tried  on  the  sixth  defense 
pleaded  In  the  answer,  the  same  being  ad- 
mitted In  the  amended  replication,  and  the 
avoidance  thereof  pleaded  In  the  replication 
Is  contrary  to  the  laws  of  the  state  of  Mon- 
tana.   This  motion  was,  after  argument 
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gianted  and  judgment  entered  for  the  de- 
fendant  The  appeal  Is  from  the  judgment. 

The  judgment  referred  to  In  the  pleadings 
was  affirmed  In  31  Mont  21,  77  Fac.  302,  un- 
der the  title  of  Glass  et  al.  t.  Basin  &  Bay 
State  Min.  Co.  In  this  case  two  questions 
are  submitted  for  decision :  (1)  Whether  the 
right  to  maintain  this  action  is  barred  by  the 
judgment  In  the  former  action ;  and  (2) 
Whether  upon  the  face  of  the  proceedings  It 
Is  apparent  that  the  cause  of  action  Is  barred 
by  any  of  the  limitations  pleaded.  It  Is 
contended  .by  appellants  that  upon  the  face 
of  the  pleadings  both  of  these  questions 
should  have  been  answered  In  the  negative 
and  that  the  motion  for  Judgment  should 
hare  been  denied. 

1.  Does  It  appear  that  the  former  judgment 
was  upon  the  merits  of  the  controversy? 
Section  1007  of  the  Code  of  Civil  Procedure 
declares  that  "a  final  judgment  dismissing 
the  complaint  either  before  or  after  a  trial, 
does  not  prevent  a  new  action  for  the  same 
cause  of  action,  unless  it  expressly  declares, 
or  it  appears  by  the  judgment  roll,  that  It  Is 
rendered  upon  its  merits."  The  appellants' 
position  Is  that  the  judgment  pleaded  does 
not  expressly  declare  that  It  ^'aa  rendered 
on  the  merits ;  and,  since  the  judgment  roll 
was  not  before  the  district  court.  It  conld  not 
tell  on  the  trial  of  the  motion  what  Its  ef- 
fect was.  The  argument  of  respondent  Is 
that  section  1004  of  the  Code  of  Civil  Proce- 
dnre  enumerates  the  cases  In  which  an  ac* 
Hon  may  be  dismissed  or  judgment  of  non- 
suit entered;  that  section  1005  declares  that 
In  all  other  cases  than  those  mentioned  In 
section  1004  the  judgment  must  l>e  rendered 
on  the  merits;  and  that  slqce  the  jndgment 
In  controversy  does  not  fall  within  the 
cases  enumerated  In  section  1004,  the  pre- 
sumption  must  be  Indulged  that  It  was  ren- 
dered on  the  merits.  Hence  It  Is  said  that 
•the  jndgment  of  the^  district  court,  since  it 
Is  aided  by  this  presu'tnptlon,  must  be  'deem- 
ed correct  In  this  contention  we  think  re- 
spondent Is  in  error.  The  rule  contended 
for  by  respondent  Is  recognized  by  the  Su- 
preme Court  of  the  United  States  In  United 
States  v.  Parker,  120  U.  S.  89,  7  Sup.  Ct 
454,  30  L.  Ed.  601.  In  that  case  the  court 
had  under  consideration  the  statutes  of 
Nevada,  which  are  nearly  Identical  with  sec- 
tions 1004  and  1005,  supra;  but  that  decision 
has  no  application  to  this  case,  for  the  rea- 
son that  the  Code  of  Nevada  contains  no  such 
provision  as  section  1007.  Furthermore,  this 
court  in  Klelnschmldt  v.  Bluzel,  14  Mont  31, 
85  Pac.  460,  43  Am.  St  Bep.  604,  held  under 
an  Identical  statute  (Comp.  St  1S87,  DIt.  1. 
I  243)  that  a  Judgment  rendered  on  demurrer 
did  not  estop  the  plaintiff  In  the  action  from 
asserting  his  claim  in  a  subsequent  action; 
nothing  appearing  upon  the  face  of  the 
pleadings  to  show  that  the  Judgment  went 
to  the  merits,  rather  than  to  some  defect  of 
fotm.  A  judgment  on  the  pleadings  is  the 
■wme.'BM  a  ju^i^ent  on  demurrer.  Power, 


et  aL  V.  Gum,  6  Mont  6,  9  PaC.  C75.  Jud^ 
ments  on  demurrer  or  on  the  pleadings  which 
result  in  the  dismissal  of  the  action  are  not 
enumerated  in  section  1004.  As  will  be 
seen  by  an  examination  of  the  case  of  Kleln- 
schmldt V.  Binzcl,  supra,  and  the  authorities 
cited,  it  was  a  matter  of  dispute  when  that 
decision  was  made,  as  to  what  presumption 
should  attach  to  them  when  pleaded  in  bar. 
That  case  declared  the  rule  which  controlled 
In  this  state  until  the  adoption  of  the  Code 
in  1896,  which,  besides  bringing  forward 
in  sections  1004  and  1005  the  provisions  of 
the  Compiled  Statutes,  supra,  added  section 
1007.  This  provision,  construed  with  the 
others,  means  nothing  more  nor  less  than 
that  judgments  of  dismissal,  whether  In- 
cluded in  the  enumeration  in  1004  or  not, 
shall  not  be  a  bar  to  another  action  upon  the 
same  cause  of  acticm,  unless  rendered  on 
the  merits,  which  fact  must  be  expressly  de- 
clared upon  the  face  of  the  judgment  or  ap- 
pear from  the  Judgment  roil.  In  other  words, 
such  a  judgment  must  show  of  Itself,  or  by 
aid  of  the  judgment  roll,  that  It  concludes 
the  merits  of  the  controversy,  or  it  Is  no  de- 
fense. The  judgment  relied  on  here  shows 
uv.on  its  face  that  it  belongs  to  the  class  re- 
ferred to  in  section  1007.  It  does  not  de- 
clare that  it  adjudicates  the  merits,  and, 
since  the  judgment  roll  was  not  before  the 
-district  court,  no  presumption  can  be  In- 
dulged that  it  was  rendered  oa  the  merits. 
In  so  far,  therefore,  as  the  action  of  the  dis- 
trict court  was  based  upoa  such  presnvp- 
tion,  It  was  'erroneous. 

2.  This  being  so,  the  qoestlon  whether  this 
sction  is  barred  by  the  provisions  of  any  of 
the  statutes  pleaded  depends  for  Its  answer 
upon  the  further  Inquiry  whether  section  547 
of  the  Code  of  Civil  Procedure  applies  to 
the  circumstances  of  this  case.  That  sec- 
tion reads:  "If  an  action  is  commenced 
within  the  time  limited  therefor,  and  a  Jijdg- 
ment  therein  is  reversed  on  appeal,  wltbojgt 
awarding  a  new  trial,  or  the  action  Is  tar- 
minated  In  any  other  manner  than  by  a  vol- 
untary discontinuance,  a  dismissal  of  the 
.  complaint  for  neglect  to  prosecute  the  action, 
.  or  a  final  Judgment  upon  the  merits ;  tlie 
plaintiff,  or,  if  he  dies,  and  the  cause  of  ac- 
tion survives,  his  representative  may  com- 
mence a  new  action  for  the  same  cause,  after 
the  expiration  of  the  time  so  limited,  and 
within  one  year  after  such  a  reversal  or. ter- 
mination." There  is  no  question  that  the 
first  action  was  begun  witbin  the  time  limit- 
ed therefor.  The  judgment  of  dismissal  was 
affirmed  by  this  court  The  action  was, 
therefore,  not  voluntarily  discontinued,  nor 
Mas  it  dismissed  for  wftnt  of  prosecution, 
nor,  so  far  as  the  record  before  us  shows, 
was  the  jndgment  rendered  upon  the  mwlts. 
It  was  terminated  by  the  judgment  of  af- 
firmance in  a  manner  other  than  those  which 
do  not  toll  the  statute.  It  was  commenced 
within  one  year  from  the  termination  of  the 
Xormor  action.  It  theref^orejI&Us -within  tiie 
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proTlalims  of  the  statate.  and  none  of  tbe 
limitations  pleaded  apply  so  far  aa  tbe  plead- 
ings Bbov.  If  on  tbe  trial,  and  upon  In- 
spection of  the  Judgment  roll  in  the  former 
action,  it  iB  manifest  that  the  former 
ment  was  npon  tbe  merits,  this  will  be  con* 
ciualre  of  tbe  case,  and  tbe  Inqnlry  as  to 
whether  the  limitations  apply  will  become 
immaterial. 

The  view  we  have  tbns  taken  of  the  case 
raiders  it  unnecessary  to  consider  whether 
the  absence  from  the  state  ot  ali  of  the  agents 
of  a  domestic  corporation  upon  whom  pro- 
cess may  be  served  tolls  tbe  statute  of  limita- 
tions during  tbe  time  of  snob  absence. 

The  Jadgment  of  the  district  court  was  er- 
roneous, and  must  be  reversed. 

MILBUBN  and  HALLOWAT,  JJ.,  concnr. 


(78  Kan.  66S) 

GEIPFITH  V.  .ROBERTSON. 
(Supreme  Court  of  Eansaa.  May  12,  1000.) 

X.  Executors  and  Administrators — Claims 
Against  Estate— Personal  Services. 
Before  a  daughter  can  recover  from  the 
estate  of  her  deceased  mother  for  services  ren- 
dered while  residing  with  and  as  a  port  of  her 
mother's  family,  It  must  be  8ho\^'Il  that  an 
express  contract  existed  between  herself  and 
mother  that  such  services  sboald  be  paid  for. 
It  is  not  e«»ential  that  the  evidence  in  support 
of  such  express  contract  shall  consist  of  a 
formal  offer  and  acceptance;  it  may  be  es- 
tablished, like  other  disputed  facta,  by  any  com- 
petent testimony. 

{Ed.  Note. — For  cases  in  point  see  vol.  22, 
Oent  Dig.  Executors  and  Administrators,  i 
733.J 

2.  Witnesses— CourorEiroT  —  Tbansactiors 

WITH  Decedent. 

A  daughter  or  other  party  prosecuting  a 
claim  against  the  estate  of  a  deceased  person 
is  competent  to  testify  to  conversations  had 
between  tbe  deceased  and  a  third  person  in  the 
pre^ience  and  hearing  of  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  -voi.  60, 
Cent  Dig,  Witnesses,  SS  698,  097.] 

8.  Wii.i.a— Contracts  to  Bequeath— Ounts 

Against  Estate— Evidence, 

When  a  daughter  nurses  and  cares  for  her 
mother  for  several  years,  including  her  last 
sickness,  under  an  express  contract  that  pay- 
ment for  such  services  will  be  provided  for  iir 
the  will  of  her  mother,  who  dies  intestate, 
'the  daughter  may  recover  the  reasonable  value 
of  such  services  from  the  estate  of  tiie  de- 
ceased mother. 

[Ed.  Note. — For  cases  lu  point  see  voL  40, 
CenL  Dig.  Wills,  8  177.] 

(Syllabus  by  the  Court) 

Error  Arom  District  Court,  Sumner  County; 
0.  li.  Swarts,  Judge. 

Action  by  Alexandrlna  Robertson  against 
Jewell  Griffith,  administrator.  Judgment  for 
plaintiff,  and  defendant  brings  orror.  Af- 
firm ed. 

James  Lawrence  and  J.  S.  Dey,  for  plaln- 
ttfl  in  error,  W.  W.  Scbwlnn,  for  defendant 
In  error. 

GRAVES,  J.  The  defendant  in  error  pre- 
aeuted  a  claim  against  the  estate  of  ber 


deceased  mother  for  personal  services,  and 

recovered  thereon  both  in  the  probate  and 
district  courts  of  Sumner  county.  Ttie  ad- 
ministrator brings  the  case  here  for  review. 
The  family  formerly  resided  In  Scotland,  and 
consisted  of  George  Ounn,  bis  wlfe^  and  sev- 
eral children.  Three  of  the  adult  chlldrra 
came  to  Kansas,  and  afterwards  in  Octob^, 
1883,  the  mother  cam^  leavii^  her  husbai^ 
and  the  ronaining  children  in  Scotland.  Mra. 
Ounn  owned  the  land  in  controvwsy,  and  re- 
sided thereon.  One  of  her  sons  lived  wltb 
her  for  a  time,  and  later  she  managed  the 
farm  alone,  wiUi  the  aid  of  hired  assistance. 
In  1895,  she  sent  back  to  Scotland  for  her 
youngest  daughter,  Alexandrlna  Ounn,  known 
as  Zna,  to  come  and  live  with  her  on  the 
farm,  and  fnmtehed  the  money  for  tbe  nec- 
essary expenses  of  the  trip.  This  daughter 
remained  wltb  the  mother  from  the  time  of 
her  arrival  from  Scotland  until  the  mother's 
death,  in  January,  1904.  In  1900  this  daugh- 
ter, Ina,  married  Donald  Robertson,  and  they 
remained  with  tlie  mother  and  as  a  part  of 
her  family.  At  tbe  time  Ina  came  to  Kan- 
sas she  was  about  20  years  of  age,  and  her 
mother  was  about  70.  After  the  death  of 
Mrs.  Gunn,  Ina,  then  Mrs.  Robertson,  filed 
a  claim  against  the  estete  for  worls  and  labor 
performed,  a  copy  of  which,  without  caption 
or  verification,  reads:  "Estete  of  Isabella 
Gunn,  deceased,  to Al»andrina  Robertson,  Dr. 
To  services  in  caring  for  deceased  from  July 
iBt,  1905,  to  December  1st,  1002,  at  $3,00; 
under  agreement  to  moke  a  will  providing 
for  payment  of  full  value  of  claimant's  serr- 
icea,  $l,158.0a  To  services  for  nursing  deceas- 
ed on  8i(^  bed  from  Deconber  Ist,  1904,  at 
910  per  we^  under  agreement  that  deceased 
would  make  a  will  and  provide  for  payment 
at  full  valne  of  services  $1,030.00.  Total 
amount  of  claim  12.188.00;''  Mrs.  Robert- 
son claims  that  her  mother  agreed  to  give 
her  the  farm  tu  payment  for  her  services, 
and  that  ft  was  the  Intentlm  of  Mrs.  Gunn 
to  make  a  will  to  that  effect,  but  she  post- 
poned it  from  time  to  time  until  it  was 
too  late.  In  the  absence  of  such  a  wlil,  she 
claims  the  reasonable  value  ot  tbe  Bttvlcss. 
Tbe  plaintiff,  being  an  Incompetent  witness 
as  to  any  conversation  or  transaction  bad 
personally  by  her  with  her  deceased  moUm, 
was  compelled  to  rdy  upm  other  proof  to 
esteblish  hw  contract  This  dlfDcnlty  on  tbe 
part  of  the  plaintiff  appears  to  have  beoi 
tbe  chief  reliance  of  the  defendant,  and  every 
possible  phase  ot  tbe  question  was  vigorously 
contested. 

Tblrty-three  assignments  of  error  are  pre- 
sented to  this  court,  nearly  all  of  whifdt  In- 
involve  some  feature  of  tbe  oon^ietency  of 
the  plaintUTs  evidence  In  addition  to  this, 
it  is  urged  that  the  plaintiff  wu  pwmltted 
to  Introduce  evidence  which  did  not  tend  to 
esteblish  the  agreement  set  forth  In  tbe  ac- 
count 

For  convoiience  we  will  consider  tbls  last 
objection  first  In  our  view  o^4b6  cas^^then 
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wAb  but  one  serlons  qaestlon  at  issue,  and 
tliat  was  whether  the  services  of  the  plaintiff 
were  rendered  gratuitously  or  not  It  the 
motbOT  agreed  to  pay  for  them,  and  failed 
to  do  B0»  tbe  manner  in  which  she  intended 
to  make  payment  is  only  Important  as  indl- 
eating  that  she  did  not  tbink  they  were  ren- 
dered gratuitously.  The  administrator  claims 
that,  as  tbe  burden  was  upon  tbe  plalntiCT 
to  show  tbat  tliere  was  an  express  agreement 
to  pay  for  tbe  alleged  services,  and  as  she 
has  stated  tbe  transaction  in  which  sucb  ex- 
press contract  was  made,  her  evidence  must 
be  confined  to  such  transaction.  As  a  ques- 
tion of  pleading  this  Is  probably  correct,  but 
the  informal  and  summary  manner  wblch 
the  statutes  provide  for  the  disposition  of 
tbls  class  of  cases  suggests  tbe  application 
of  a  liberal  rule  of  construction,  both  to  tbe 
Btnt«nents  of  tbe  account  and  to  the  admls- 
elblHty  of  testimony  In  support  thereof. 
Therefore,  any  evidence  which  tended  to  show 
that  the  mother  agreed  to  pay  tbe  plaintiff 
for  ber  services  by  tbe  provisions  of  a  will 
would  be  proper  under  tbe  statements  of 
her  claim.  Tbe  plaintiff,  as  a  witness  in  her 
own  behalf,  testlfled  to  several  conversations 
between  ber  mother  and  sister,  wblch  took 
place  In  tbe  presence  and  hearing  of  tbe 
witness.  This  is  tbe  subject  of  vigorous 
complaint,  on  the  grounds  (1)  that  tbe  witness 
la  incompetent,  and  &i  tbe  evidence  does  not 
tend  to  sostain  the  account  sued  upon,  which 
constitntes  the  plaintiff's  pleading.  The  gen- 
eral scope  of  the  evidence  admitted  over 
these  objections  will  be  aeea  by  a  few  quota- 
tions tberefrom :  Q.  "What  was  the  conver- 
sation about,  Mrs.  Robertson?  A.  She  al- 
ways told  Mrs.  Clark  tbat  after  her  deatb 
tbe  land  where  she  lived  would  be  mine.  If 
I  stayed  with  ber  and  took  care  of  ber  until 
■(he  died.  Q.  Now  you  may  tell  what  your 
mother  said  to  Mra.  Clark  about  that?  A. 
She  always  told  she  sent  to  Scotland  and 
wanted  to  take  me  here  to  take  care  of  her, 
and  if  I  stayed  here  it  was  mine  after  ber 
^teatta.  <^  Did  you  ever  hear  yoor  mother 
say  anytblng  to  Mrs.  Clark  about  tbe  farm 
yon  were  IlTlng  on?  A.  Yea,  sir;  that  was 
all  she  had,  and  It  waa  that  tbat  she  was  to 
leave  me^  If  I  stayed  with  her.  Q.  Qo  ahead. 
A.  She  told  Mrs.  Clark  tbat  I  waui't  satis- 
fied to  stay  wltb  ber,  but  If  I  stayed  wltb 
lier  until  after  ber  day  It  would  be  mine— the 
farm  tbat  she  was  on.  Q.  Did  yon  ever 
bear  your  mother  say  anything  to  Mrs.  Clark 
about  bow  sbe  Intended  the  farm  to  become 
yours?  A.  No,  sir.  She  Just  said  she  was 
going  to  fix  it  aSter  her  death  to  be  mine, 
and  tbat  la  all  I  ever  heard  ber  say;  abe 
would  leave  It  Q.  Now  Mrs.  Birttertson  do 
you  remember  anything  else  that  you  heard 
yoor  mother  tell  Mrs.  Glark  In  r^rd  to 
what  she  bad  told  you?  A.  Nothing  furtbOT 
than  tbat;  that  the  land  would  be  mine  after 
bar  deatb  If  I  stayed  tbwe  and  took  «are 
of  her.  She  was  going  to  fix  It  tbat  way  If 
abe  was  able  to  get  to  Wellington  here;  that 


she  was  going  to  fix  It  that  way."  Thts  Is 
only  a  small  part  of  tbe  rattre  evidence  of 
this  character  admitted.  Under  the  rule 
stated  by  this  court  In  the  cases  of  McKeau 
V.  Maes^,  9  Kan.  600;  Jaquith  v.  Davidson, 
21  Kan.  341 ;  McCartn^  v.  Spencer,  2(1  Kan. 
02,  this  witness  was  competent  to  te^tl^  to 
a  conversation  bad  between  her  mother  and 
another.  The  evidence  Itself  la  competent, 
as  It  tends  to  show  that  the  mother  bad 
agreed  to  pay  tor  the  services  of  the  plain- 
tiff, and  that  sucb  payment  was  to  be  made 
by  the  provisions  of  a  will.  Bonebrake  t. 
Tauer,  07  Kan.  827,  72  Pac  521. 

Several  neighbors  testlfled  to  conversations 
bad  by  them  with  the  mother.  In  wblch  she 
stated  that  she  Intended  to  send  to  Scotland 
for  the  plaintiff  to  coroe  and  live  with  her 
while  she  lived,  and  It  Is  shown  that  she 
did  send  money  to  the  plaintiff  to  pay  the 
expenses  of  her  trip  to  Kansas.  She  also 
stated  to  several  visiting  neighbors  that  Ina 
was  going  to  take  care  of  ber  the  rest  of 
ber  life,  and  was  to  have  the  farm  in  pay- 
ment therefor,  and  that  she  intended  to  flx 
It  tbat  way  as  soon  as  she  was  able  to  go  to 
Wellington.  She  also  remarked  that  they 
were  lonesome  there,  living  alone,  and  Ina 
did  not  like  to  stay,  but  she  would  not  leave; 
"she  is  a  good,  good,  girl  and  will  be  paid  well 
for  her  trouble."  It  also  appears  tbat  tbe 
plaiotiers  bustmnd  urged  her  to  leave  her 
mother,' and  go  with  bim  to  their  own  place, 
which  she  refused  to  do,  and  he  went  to  It 
alone,  and  remained  apart  from  her  much 
of  the  time  during  tbe  last  two  years  of  the 
mother's  life.  The  rendition  of  tbe  service 
by  the  plaintiff  is  not  denied.  That  tbe 
mother  Intended  to  pay  liberally  therefor  la 
clearly  shown.  The  conclusion  that  tbe  plain- 
tiff at  'all  times  expected  to  be  paid  therefor 
Is  fully  Justified  by  the  evidence.  That  there 
was  an  express  contract  between  the  mother 
and  daughter  Is  a  fair  deduction  from  the 
testimony.  That  tlie  plaintiff  was  kind  and 
careful  of  ber  mother's  comfort  during  ber 
Illness  Is  shown  by  tbe  repeated  statemoot  of 
the  mothOT  that  "Ina  Is  a  good,  good  glri." 
Tbe  fact  tbat  payment  was  to  come  after  the 
mother's  death  if  service  continued  to  that 
time,  and  tbat  tbis  was  to  be  fixed  when  the 
mother  wrat  to  Wellington,  suggests  tbat 
payment  would  be  provided  tor  by  tbe  pro- 
TlBlons  of  a  will.  Under  ordbiary  circum- 
stances, the  law  would  Imply  a  promise  ob 
the  part  of  the  deceased  to  pay  tor  tbe  ser* 
Tlces  received;  but,  in  compliance  with  a 
wise  and  ben^cent  public  policy  designed 
to  protect  and  preserve  tbe  relattnu  wbld^ 
belong  to  borne  and  tbe  family  flr^de,  the 
law  presumes  all  such  services  to  have  been 
roidered  solely  from  condderaUcms  of  filial 
affection  and  duti'.  This,  hovrever,  like  any 
other  presujxvtion,  may  be  overccnne,  and  a 
contract  U  any  existed,  moy  be  established 
by  any  oompetont  evidence^ 

It  Is  not  essential  that  a  formal  offer  and 
acceptance.  In  writing  or  otbgrwlse,  be  shown. 
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In  the  atwence  of  mora  direct  evidence,  the 
fiict  may  be  eetabUshed  by  drcmnBtancee. 
An  express  contract  exists  wbenerer  there  is 
a  mntual  meeting  of  the  minds  upon  any  con- 
tractual proposiUon.  The  eesraitial  contract- 
ual proposltlw  In  this  case  Is  this:  Were 
the  aerrices  in  question  to  be  paid  fwT  What 
was  the  mntual  understanding  of  these  par* 
ties  upon  this  subject?  This  was  a  proper 
question  for  a  jury,  and  tbat  tribunal  has 
answered  It  In  the  affirmative. 

Many  objections  are  made  to  the  Instru'c- 
tlone  of  the  court,  both  on  account  of  those 
refused  and  those  given.  These  are  too 
numerous  to  discuss  In  detail.  The  principal 
contention  of  counsel  may  be  shown  by  one 
instruction  asked  and  refused,  which  reads: 
Briefly  stated,  a  contract  can  only  be 
entered  Into  when  there  are  at  least  two 
competent  contracting  parties,  and  ,one  or 
more  definite  propositions  or  offers  are  made 
by  one  for  the  acceptance  of  the  other,  and 
such  propositions  or  offers  are  accepted  by 
the  other,  absolutely  as  made,  In  such  way 
that  each  knows  the  state  of  mind  of  the 
other  on  the  offers." 

The  court's  view  of  the  law  applicable  to 
tills  case  is  shown  by  Instructions  given,  which 
read:  "If  you  should  find  from  the  evidence, 
by  a  preponderance  thereof,  that  the  services 
claimed  for,  or  any  part  thereof,  were  per- 
formed by  the  plaintiff  for  the  deceased  up- 
on an  express  contract  that  the  same'  should 
be  paid  for,  or  with  the  understanding  and 
agreement  of  both  the  plMutlff  and  the  de- 
ceased that  the  same  should  be  paid  for, 
then  you  should  allow  her  In  your  verdict  the 
fair  and  reasonable  value  of  such  services  as 
she  so  rendered,  at  the  time  and  place  where 
rendered.  Unless  you  so  find,  you  must  find 
for  the  defendant  It  is  not  necessary  that 
the  plaintiff  prove  the  exact  words  of  the 
contract  or  agreement  bad  between  herself 
and  her  mother,  if  you  find  tbat  sbe  bad  an 
agreement  with  her  mother;  but  In  deter- 
mining whether  there  was  such  an  agreement 
you  may  take  into  consideration  such  evi- 
dence as  has  been  given  before  you  of  the 
declarations  and  statements  of  the  plaintiff's 
mother,  If  you  And  that  she  made  such  dec- 
larations and  statements,  and  ail  the  facts 
and  circumstances  surrounding  the  plaintiff 
and  her  mother;  and  if  from  these  declara- 
tions and  facts  and  circumstances  surround- 
ing the  parties  you  believe  from  a- preponder- 
ance of  the  evidence  that  the  plaintiff  and 
her  mother  did  have  an  agreement  that  the 
plaintiff  should  be  compensated  by  her  moth- 
er by  making  provision  for  her  out  of  her 
estate,  then  your  finding  should  be  for  the 
plahitlff.  If  you  find  from  a  consideration 
of  all  the  evidence  tbat  there  was  a  mutual 
understanding  between  plaintiff  and  her  moth- 
er that  the  plaintiff  should  be  compensated 
for  working  for  her  mother  and  caring  for 
her,  and  that  she  did  the  work  and  eared  for 
her,  as  she  claims^  under  such  mutual  under- 


standing, then  your  finding  shoold  he  for  ttufr 
plaintiff.  The  plaintiff  must  recover  in  this 
action,  if  die  reoovers  at  all,  on  the  agree- 
meat  which  she  alleges  she  had  with  her 
mother,  and  the  burden  of  proof  is  upon  her 
to  show  by  a  prqimnderance  (tf  the  evidence 
that  die  had  a  contract  with  her  mother  1^ 
which  her  mother  was  to  pay  to  her  for  her 
services  by  making  a  provision  for  her  to  be 
paid  out  of  her  estate."  The  court  nsn  tiic 
words  "understanding  and  agreement"  as 
equivalent  to  "express  agre^ent,"  and  t» 
this  vigorous  objection  is  made.  We  think 
the  Instruction  requested  requires  a  formali- 
ty, unnecessary  in  any  case,  one  seldom  ob- 
served between  parent  and  child,  and  it  con- 
tains conditions  not  applicable  to  the  evi- 
dence in  this  case.  It  was  therefore  proper- 
ly rejected.  As  before  stated,  we  think  that 
a  mutual  meeting  of  the  minds  upon  a  matter 
of  contract  creates  an  express  contract, 
whether  evidenced  by  a  formal  offer  anS 
acceptance  or  otherwise.  The  case  of  Ayres 
V.  Hull,  6  Kan.  410,  is  In  many  respects  sim- 
ilar to  this.  Justice  Kingman  In  the  follow- 
ing language  states  tbat  a  mere  promise  or 
understanding  between  the  parties  would  be 
sufficient:  "For  nearly  eight  years  the  de- 
fedaut  in  error  lived  In  the  home  and  farmed 
a  part  of  the  homestead  of  the  mother,  ren- 
dering services  abundantly  proven  to  have 
been  valuable,  and  receiving  in  return  but  a 
scanty  supply  of  clothing,  a  living,  and  a 
home.  Had  tbere  really  existed  any  contract 
or  promise  or  understanding  between  the 
parties,  we  would  not  disturb  the  judgment** 

Complaint  Is  also  made  of  Instructions  up- 
on the  amount  of  recovery.  We  think  the 
criticism  made  here  is  due  more  to  the  con- 
dition of  the  proof  than  to  the  action  of  the 
court  The  only  evidence  upon  the  subject 
of  the  value  of  the  services  shows  the  value 
of  the  ordinary  service  of  a  servant  girl  on 
a  farm  to  be  $3  a  week,  and  that  of  trained 
or  partially  trained  nurses  ranged  from  $10  to 
$1Q  per  week.  The  services  embraced  farm 
work,  housekeeping,  and  nursing.  The  plain- 
tiff was  not  a  trained  or  experienced  nurse; 
but  gave  all  the  care  and  att^tlon  to  her 
mother  possible,  besides  looking  after  every 
other  matter  about  the  plac&  The  evidence 
upon  this  subject  was  all  givoi  by  the  platn- 
tlff.  From  it  the  jury  had  to  reach  a  conclu- 
sion as  to  the  amount  the  plalntlfTs  labor 
was  reasonably  worth.  The  court  Erected 
them,  In  substance,  to  consider  the  evidence 
given,  and  any  facts  within  common  knowl- 
edge, and  award  such  amount  as  to  them 
seemed  reasonable  and  Just  We  see  no  er- 
ror In  this.  The  court  throughout  its  instruc- 
tions repeatedly  presented  the  Idea  that  no 
recovery  could  be  had  without  an  express 
contract  be  shown ;  that  the  amount  of  re- 
covery should  be  the  reasonable  value  of  the 
services  rendered.  ^ 

We  have  carefully  examined  all  the  In- 
structions given,  and  think  that  they  folly 
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mod  fairly  presented  the  ease.  We  are  un- 
able to  find  any  enror  nfflfdoit  to  rerowe 
tbe  judgmmt  of  tbe  court,  and  It  1b  there- 
fore affirmed.  All  the  JusUcea  coocurring. 


(73  Kan.  6S3) 

FOSAN  r.  BXAI4Y. 
.(Sapceme  Court  of  EoiiBaa.  Mar  12,  190a) 

1.  iHSAira  PmBSOKS— ATPOIMTMlMT  OF  OlTABD- 

XAN— JUBISDIOTIon . 

Jurisdiction  to  appoint  a  guardian  over 
tbe  peraon  and  estate  of  a  lunatic  belongs  ex- 
iduBiTely  to  the  probate  eonrt  of  the  eoanty 
when  snch  lunatic  has  a  permanent  realdence. 

[E^  Note^For  cassi  In  point,  see  toL  27, 
Oent  Dig.  Insane  Peiwns,  S  47J 

2L  Sams— ExTBNT. 

The  jurisdiction  conferred  ui>on  other  pro- 
bate courts  by  section  3941,  Gen.  St.  1901,  to 
inquire  Into  and  adjudicate  npon  the  sanity 
of  persons  In  the  county,  ia  Intended  as  a  police 
rerulation,  and  jurisdiction  ends  with  the  ad- 
judication and  commitment  or  dlschu^  of 
such  person. 

SL  8A3IB— ADJUDICATIOIT— CONOLrBITENESB. 

An  adjndlcation  of  lunacy  nnder  section 
3941,  Gen.  St.  1901,  legally  had.  Is  conclnsive 
upon  the  lunatic  and  all  other  persons,  and 
the  probate  court  of  the  county  where  sa^h 
lunatic  has  a  permanent  residence  may  accept 
and  act  thereon,  the  same  as  If  such  adjudica- 
tion had  occurred  in  that  court 

[Ed.  Note.— For  cajBCS  in  point,  see  voL  27, 
,Cent  Dig.  Insane  Persons,  fif  35,  36.] 
4.  Sam^Actzohs  Agaihst— Sibviob  of  Sux- 

HONS. 

Where  a  guardian  has  been  appointed  by 
the  probate  wurt  of  tbe  proper  county,  as 
AbOTO  stated,  and  a  suit  to  foreclose  a  mort- 

?;age  upon  the  real  estate  owned  by  the  lunatic, 
or  whose  estate  such  guardian  was  ap[>ointed, 
ia  commenced  in  the  district  court  of  such 
eoonty,  service  of  somntons  upon  such  guardian 
will  confer  jorisdiction  lupoD  tiie  distrut  court 
to  adjudicate  tbe  rights  of  such  lunatic  in 
said  real  estate. 

6.  Sake— UoBTQAaK  FoBEOLOscxB— Redeuf- 

TIOH. 

A  lunatic  whose  property  has  heea  sold 
under  foreclosure  proceeuingg,  wherein  his  guard- 
ian was  served  with  summons,  as  above  stated, 
has  no  right  to  redeem  said  property  from  such 
sale  after  bis  restoration  to  sanity,  merely 
for,  the  reason  that  the  court  did  not  acquire 
jurisdiction  by  service  ot  summons  on  such 
guardian. 

(Syllabus  by  the  Court) 

Error  from  District  Court  Lincoln  Connty ; 
R.  B.  Bees,  Trial  Judge. 

Action  by  Joseph  Healy  against  Timothy 
Forao.  Judgment  fl>r  plaintiff,  and  defend- 
ant brings  OTor.  Rerersed,  and  judgment 
ordered  for  defendant 

Geo.  D.  Abel  and  Z.  C.  Mlllikln,  for  plaintiff 
In  error.  Garrer  &  Larimer,  for  defendant  In 
error. 

GRAVES,  J.  This  Is  an  action  to  redeem 
r«il  estate  from  what  Is  claimed  to  be  void 
foreclosure  proceedings.  The  defendant  In 
error  owned  the  real  estate,  which  is  located 
In  Lincoln  conn^,  Kan.,  where  he  resided 
with  hla  family.  He  became  insane  some- 
time before  March  S,  1897,  and  wandered 
awaj  from  hla  home.   Soon  afterwards  he 


appeared  at  the  Goremor's  office  In  Topeka 
armed  with  two  rerolyers,  and  demanded  of 
that  official  Uie  redress  of  some  fmaglnarj 
wrong.  He  was  arrested,  and  tried  for  In- 
sanity In  the  probate  court  of  Shawnee  coun- 
ty, adjudged  a  Innatl^  and  conunltted  to  tbe 
State  Aaylum  for  the  Insane,  where  he  re- 
mained contbrnonsly  until  August  IS.  1904, 
when  he  was  discharged  aa  restored  to  his 
right  mind.  A  duly  certified  copy  of  the  in- 
quisition proceeedlngB  whereby  he  was  com- 
mitted to  the  asylum  was  filed  In  the  probate 
court  of  Uncoln  county,  and  appU(»11«i  was 
made  thoe  for  the  ai^pointment  of  a  guardian, 
for  Healy's  pwaon  and  estate^  and  the  court 
appointed  John  F.  Linker  as  such  guardian 
April  19^  1897.  Lhilcer  twA  immediate  pos- 
sesedon  of  the  estate,  returned  an  Inventory 
thereof,  sold  personal  propfvty  under  orders  of 
tbe  eoivt  paid  the  d^ita,  and  generally  man- 
aged the  estate  as  guardian  and  made  reports 
to  tbe  court  Tte  real  estate  had  been  mort- 
gaged by  Healy  and  hla  wife  In  1891.  The 
land  mortgaged  conslBted  of  160  acres,  the 
north  half  of  which  was  owned  by  the  wife. 
She  died,  leaving  fire  children  and  hee  bus- 
band  snrrlTing  as  h^  hdra.  Afterward, 
and  on  March  13,  1897,  one  Fltxpatrick,  the 
then  owner  of  the  mortgage,  b^an  a  salt  of 
foreclosure  in  said  Lincoln  counly.  Service 
of  summons  upon  Linker  as  guardian  was 
the  only  sarlce  or  notice  given  to  Healy. 
All  tbe  other  Interested  parties  were  duly 
and  properly  served  with  summons.  Oa  Au- 
gust 27,  1897,  more  tban  feur  months  after 
the  api>ointma)t  of  Linker,  the  probate  court 
of  Shawnee  county,  Ean^  appointed  one 
Strauss  of  that  coTmty  guardian  of  the  estate 
of  Uealy,  who  Qualified  aa  such,  but  did 
nothing  wfaatevw  nnder  such  appolntmmt 
■but  make  a  final  report  when  he  was  dis- 
charged after  the  resttnratSon  of  Healy  to 
sanity.  In  tbe  foreclosure  suit  the  land  was 
duly  sold  to  the  plaintiff,  Fltzpatrick.  Tbe 
sale  was  confirmed  and  a  sbwlff's  deed  exe- 
cuted. Fitspatilck  retained  possession  of  the 
land  afterwards  untU  January  18. 1900,  when 
be  sold  it  to  tbe  plaintiff  in  error,  who  bought 
In  good  faith  and  for  full  valu&  Healy 
dalnu  the  rMi:bt  to  redeem  upon  the  ground 
that  the  probata  court  of  Sha-mwe  county, 
where  be  was  adjudged  to  be  Insane,  had  tbe 
exdu^ve  power  under  the  atatutea  to  appoint 
a  guardian,  and  th«efiwe  the  appointment  c£ 
lAtika  in  Lincoln  coimty  was  void,  service 
of  summons  iq>on  blm  also  void,  and  the 
court  did  not  acquire  jurisdiction  of  Healy 
In  tbe  foreclosure  suit  This  presents  the 
principal  question  in  tbe  ease,  and  tbe  only 
one  If  the  appointment  of  Linker  waa  ralid. 

The  sections  of  the  statute  bearing  most  di- 
rectly upon  this  question  are  sections  8841 
and  8945  of  tbe  Stotntes  ot  1901,  which,  so 
far  applicable  read: 

"Sec.  3941.  If  Information  In  writing  is 
given  to  tbe  probate  court  that  any  one  in  Its 
county  is  an  idiot,  lunatic,  or  peraon  of  un- 
sound mindt  or  an  habitual  drunkard  and  in- 
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capable  of  managtng  his  affairs,  and  praying 
that  an  Inquiry  therein  be  bad,  the  court.  If 
satisfied  that  there  Is  good  caose  for  the  exer- 
cise of  Its  jurisdiction,  sball  cause  the  (acts 
to  be  inquired  Into  by  a  jury." 

"Sec.  3&45.  •  •  •  Upon  the  return  of 
the  Terdict  the  same  shall  be  recorded  at 
large  by  the  probate  judge,  and  If  It  appear 
that  the  person  Is  insane,  and  Is  a  fit  person 
to  be  sent  to  the  Insane  asylum,  the  court 
shall  enter  an  order  that  the  Insane  person 
be  committed  to  the  State  Insane  Asylum. 

•  •  •  And  If  it  be  found  by  the  jury  that 
the  subject  of  the  Inquiry  is  of  unsound  mind, 
or  an  habitual  drunkard  and  Incapable  of 
managing  his  or  her  affairs,  the  court  shall 
appoint  a  guardian  of  the  person  and  estate 
of  such  person." 

It  is  claimed  that  the  words  "the  court," 
used  near  the  close  of  the  last  section  quoted, 
refer  exclusively  to  the  court  in  which  the 
inquisition  was  held;  that  this  language  Is 
clear,  specific,  and  conclusive.  In  support  of 
this  contention  sections  8048;  3977,  and  8978 
are  cited,  which  read: 

"Sec.  3048.  The  court  may.  If  jnst  cause 
appears  at  any  time  during  the  term  at 
which  an  inquisition  Is  bad,  set  the  same 
aside  and  cause  a  new  jury  to  be  impaneled 
to  Inquire  into  the  fact" 

"Sec.  3977.  If  any  person  shall  allege  In 
writing,  verified  by  oath  or  affirmation,  that 
any  person  declared  to  be  of  unsound  mind 

•  *    *   has  been  restored  to  his  right  mind, 

•  •  *  the  court  by  which  the  proceedings 
were  had  shall  cause  the  facts  to  be  Inquired 
into,  either  by  a  jury  or  without  a  jury,  as 
may  seem  proper  to  the  court. 

"Sec.  3978.  If  It  shall  be  found  that  such 
person  has  been  restored  to  bis  right  mind 

•  •  •  he  shall  be  discharged  from  care 
and  custody,  and  the  guardian  shall  Immedi- 
ately settle  bis  accounts,  and  restore  to  such 
person  all  things  remaining  In  bl8  bands  be- 
longing or  appertaining  to  htm." 

It  Is  urged  that  the  probate  court  of  Lln- 
o>ln  county  could  not  appoint  a  gnardian  for 
the  person  of  Ilealy  without  having  personal 
jurisdiction  of  him,  which  It  did  not  have, 
as  he  was  then  in  the  asylum  outside  of  that 
county,  and  received  no  notice  of  such  ap- 
pointment 

On  the  oth^  band,  it  is  insisted  by  the 
plaintiff  In  error  that  section  3941  of  the 
statute  was  enacted  to  provide  for  a  special 
purpose,  and  should  not  be  permitted  to 
Interfere  with  the  operation  of  other  sections 
of  that  chapter  according  to  their  apparent 
design;  that  this  section  was  Intended  to 
give  jurisdiction  over  insane  persons  in  coun- 
ties where  they  do  not  reside,  but  are  merely 
found,  80  that  the  public  might  thereby  be 
protected  from  the  danger  and  ann<^ance  of 
such  persons;  In  other  words,  it  was  in- 
tended to  meet  the  very  contingency  shown 
by  the  facts  of  this  case.  In  the  organiza- 
tion r'  our  courts  It  seems  to  have  been 
intoitted  that  all  proceedhigs  relating  to  teal 


estate  and  the  settlement  of  estates  ahoaM 
take  place  where  the  subject-matter  of  snch 
proceedings  are  located.  This  purpose  la  in- 
dicated by  the  various  statutes  to  such  an 
extent  that  It  may  be  regarded  as  the  settled 
policy  of  the  state.  Statutes  relating  to 
tiiese  subjects  should  therefore  be  construed 
BO  as  to  harmonize  with  this  policy  where 
a  contrary  purpose  la  not  clearly  expressed. 
In  discussing  the  question  as  to  whether  ft 
guardian  for  minor  children  should  be  ap- 
pointed where  the  minors  resided  or  not. 
Justice  Atkinson,  In  the  case  of  Connell  v. 
Moore,  70  Kan.  88,  78  Pac.  164,  said:  "It 
has  been  and  Is  the  policy  of  the  law  to  give 
to  the  Individual  a  nearby  and  convenient 
court  Save  In  exceptional  cases  hardships 
have  not  been  visited  upon  the  citizen  by 
requiring  him,  at  the  expense  of  time  and 
means,  to  respond  over  long  distances  to  the 
process  of  the  courts.  The  jurisdiction  of 
tribunals  having  Judicial  powers  has  wisely 
t>een  limited  In  that  particular.  In  pur- 
suance of  this  policy  of  the  law  there  has 
been  established  by  the  Legislature  a  pro> 
bate  court  in  each  county  of  the  stitte.  The 
undoubted  puriK>8e  of  the  Legislature  in  so 
doing  was  to  give  to  the  Inhabitants  of  each 
county  a  nearby  and  convenient  tribunal 
having  Jurisdiction  of  probate  matters,  it 
will  hardly  be  urged  that  an  exception  to 
these  favors  In  the  law  was  Intended  by  the 
L^lslature  to  tte  made  against  the  resident 
minora  The  mere  fact  that  the  Legislature 
failed  to  i^>eclfically  designate  in  the  act  re- 
lating to  guardians  and  wards  what  pro- 
bate court  would  acquire  Jurisdiction  of  the 
person  and  estate  of  minors  will  not  be  pre- 
sumed to  have  been  intended  to  operate 
against  the  minor;  nor  should  it  be  con- 
strued to  his  disadvantage  If  equally  sus- 
ceptible of  two  constructions,  one  to  the 
advantage  of  the  minor  the  other  to  his 
disadvantage.  If,  as  in  the  case  at  bar,  the 
county  adjoining  the  county  of  the  minor's 
domicile  had  jurisdiction  of  the  person  and 
estate  of  the  minor,  as  was  sought  to  be 
exercised  by  the  probate  court  of  Elk  county, 
then  any  county  In  the  state,  no  matter  how 
remote,  especially  \^here  there  chanced  to 
be  property  belonging  to  his  estate,  would 
have  or  could  acquire  jurisdiction.  This 
might  not  only  result  In  much  Inconvenience 
and  be  used  to  the  minor's  disadvantage  in 
administering  the  affairs  of  the  state,  but 
the  distance  would  necessitate  added  and 
unnecessary  expense."  In  that  case,  there 
being  no  place  designated  by  statute,  the 
court.  In  harmony  with  this  general  policy 
of  the  law,  held  that  jurisdiction  belonged 
to  the  coun^  where  the  minors  resided.  In 
this  case,  however,  there  Is  more  difficulty,  as 
the  language  of  sections  8941  and  3915, 
when  construed  together,  furnish  some  rea- 
son for  the  contention  of  the  defendant  In 
error  that  the  words  "the  court,"  as  used 
in  the  last  clause  of  section  S945,  refers  to 
the  court  holding  the  Inquisition.  We  ap- 
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predate  this  dlfflcnlt7i  but  tiiink  It  more  ap- 
parent than  real.  We  feel  aatlsfled  In  holding 
that  section  3M1  Is  In  the  natnre  of  a 
police  regnlatlfm,  Intended  to  protect  the 
people  of  ere^  county  from  the  anm^ance 
ana  danger  Inddent  to  the  presence  of 
strange,  homeless  InnatlcB  vanderli^  about 
without  restraint  With  thla  dlsposltton  of 
that  section  the  whole  act  Is  fn  harmony 
frith  the  general  poll(7  of  tiie  state,  and 
the  rule  omiounced  In  the  case  of  Gonnell 
V.  Moore,  Buiva,  applies  to  Its  proTlslona,  and 
fixes  the  Jurisdiction  of  the  person  and  es- 
tate of  Heely  In  the  probate  court  of  Lincoln 
county.  This  preeerres  the  general  aorm- 
metry  of  tiie  statutes  as  a  whole,  and  elimi- 
nates many  difficulties  and  incongrultlefl 
wbldb  would  otherwise  result. 

This  very  case  Illustrates  some  of  the 
mlschteroDS  consequences  which  ml^t  re- 
sult nnder  a  dlOermt  mle.  Healy  wasfbund 
to  be  Insane,  a  reside  of  Lincoln  county, 
and  without  an  estate;  No  necessity  ap- 
pearing ft>r  the  appointment  of  a  guardian, 
none  was  appointed  until  sereral  months  after 
the  anwlntmeut  of  Linker  In  Lincoln  county. 
Wliy  tiie  appointment  was  made  at  that 
time  does  not  appear.  This,  guardian  took 
no  st^  to  find  or  administer  upon  the 
Lincoln  county  estate  of  bis  ward,  or  to  do 
anything  whatever  as  such  gnardlan.  Healy 
left  bis  family,  a  farm,  and  personal  prop- 
erty in  Lincoln  county.  He  might  have  wand- 
ered Into  a  county  where  the  court  would 
not  liaTe  ascertained  even  the  place  of 
his  residence.  In  snch  case  the  guardian 
would  not  have  known  where  to  look  for 
property  or  ftunlly.  and  the  family  would 
not  have  known  where  to  aiq;>Iy  for  the 
service  ot  .a  guardian.  Many  difficulties 
mlfl^t  be  Bv«ge>ted  which  would  make  such 
a  mle  very  Inconvenient  and  objectionable. 
It  may  be  said  that  these  considerations 
t>elong  to  tiie  Legislatnie  rather  than  to 
the  court,  and  this  would  be  true  If  the 
Legislature  had  spoken  In  unmistakable 
terms  upon  this  subject;  but,  as  it  has  not 
done  80,  courts  in  cho<^bg  betwera  inter- 
pretations of  the  statute  may  well  consider 
such  matters  In  determining  the  legislative 
intent. 

We  conclude  that  Healy  bad  a  permanent 
residence,  a  borne,  family,  and  estate,  real 
and  personal.  In  Lincoln  county.  Becoming 
Insane  ther^  he  could  not  change  his  resl- 
dence.  The  probate  court  of  Shawnee  coun- 
ty had  Jurisdiction  of  the  person  of  Healy 
for  the  purpose  of  determining  the  question 
of  his  sant^  only.  Ito  adjudication  of  this 
question  was  final  and  concInslTe  eveiywhere 
and  npon  all  porsom. 

Under  these  circumstances,  the  probate 
court  of  Lincoln  county  had  Jurlsdlcti<m  to 
appoint  a  guardian  to  tales  poasenlon  of  the 
estate,  real  and  personal,  belonging  to  swdi 
lunatic,  and  to  represent  his  interests  therein. 
Service  upon  snch  guardian  In  any  suit  or 
proceeding  In  which  the  estate  of  such 
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lunatic  was  faivolved  Is  binding  upon  snCh 
lunatic  The  tact  of  lunacy  gives  Juris* 
diction  to  the  prolmte  court  where  the  luna- 
tic resldea  and  has  an  estate  to  atvmint  a 
guardian  to  represent  tiie  Intoresta  of  such 
lunatic,  but  tills  Jurisdictional  fact  of  lunacy 
need  not  necessarily  tie  first  adjudicated  by 
snch  court  It  will  be  soffident  to  accept 
and  act  upon  any  valid  adjudication  thereof. 

The  district  court  bod  Jurisdiction  <tf 
Healy  in  the  foreclosure  proceedings,  and 
he  Is  bound  therel^.  This  conclusion  makes 
it  unnecessary  to  consider  the  other  questions 
presented. 

The  district  court  Is  reversed,  with  direc- 
tion to  eater  Judgment  fbr  the  defoidant, 
Timothy  Foran,  for  costs.  All  the  Justices 
concurring. 


(71  Kmn.  787) 
MORRILL  TP.  T.  PLETGHALL  et  aL 
(Supreme  Oourt  of  Esnsss.  May  12,  190eL) 

Towns— AonoN  Aoaikst  Township— Costs- 
Presentation  07  Claiu. 

Costa  will  not  be  taxed  to  the  Buccesafu] 
plaintiffs  in  an  action  against  a  township, 
though  the  claim  was  not  before  action  pre- 
sented to  the  township  for  payment;  the  stat- 
ute to  this  effect  in  case  of  a  claim  against  a 
city  not  applying,  there  being  no  such  statute 
with  respect  to  claims  against  townships. 

[Ed.  Note^Fw  coses  In  point,  see  voL  4S, 
Cent  Dig.  Ttnras,  {  129.] 

Error  from  District  Court,  Brown  County; 
Wm.  I.  Stuart  Judg?, 

Action  by  Charles  B.  Fletchall  and  another 
against  Morrill  Township.  Judgment  for 
plaintiffs.  Defendant  brings  error.  Affirmed. 

Jas.  Falloon,  for  plaintiff  in  error.  Sam- 
ple F.  Newlon,  for  defendants  in  error. 

PER  CURIAM.  The  plalnUS'B  children, 
one  10,  the  otlier  5,  years  of  age,  were  eeat 
by  their  parents  to  a  ne^hboring  town  in  a 
one-house  conveyance.  While  the  older  son 
was  driving  along  the  public  highway,  the 
v^Icle  was  turned  over  into  a  ditch,  the 
younger  child  tailing  under  it  In  conseQumoe 
of  which  be  died.  The  parents  recovered 
Judgment  in  this  action  for  damages  against 
the  township  for  the  loss  of  their  child  on 
the  grounds  of  negligence  on  the  part  of  Ita 
officers  in  permitting  the  highway  at  the 
place  where  the  cblld  was  killed  to  remain 
In  snc^  condition  as  to  be  dangerous  to  pul>- 
lie  travel.  An  examination  of  the  errors  as- 
signed discloses  nothing  prejudicial  to  the 
township.  The  contention  Is  made  that  the 
court  should  have  taxed  the  coste  to  the 
plaintiffs,  because  there  is  no  evidence  that 
the  plaintiffs*  claim  was  presented  to  the 
township  board  for  allowance  before  the  ac- 
tion was  commenced.  Tbbi  cannot  be  sustain- 
ed. Counsel  cite  no  snch  statutory  require- 
ment, and  we  know  of  none.  The  statute 
which  requires  all  claims  against  cities  to  be 
presented  to  tiie  council  for  allowance  or 
cents  sliall  not  be  awarded  In  an  actipn  theret 
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on  does  not  apply  to*  actions  against  town- 
sblps.   In  the  absence  of  such  a  statute,  tht 
plaintiffs  are  entitled  to  tbelr  costs. 
The  Judgmrait  la  alOimed. 


(73  Kan.  644) 

SPAULDING  et  al.  v.  PEPPER. 
(Supreme  Court  of  Kansas.   May  12,  1906.) 

Masteb  and  Sebvant— AcTion  roa  Sebvioes 
— Plbadino  and  Proof— Vabiancb. 

In  an  sction  (or  the  recovery  of  wages  and 
expenses  under  a,  contract  of  hiring,  an  answer 
which  merely  disputes  the  length  of  time  the 
plaintiff  was  in  the  defendant's  service,  and 
pleads  payment,  is  insufficient  to  authorise  a 
forfeiture  of  all  compensation  on  the  ground  ot 
dishonesty  and  other  flagrant  miscmduct 
(Syllabus  by  the  Court.) 

'  Error  from  District  Court,  Kingman  Coun- 
ty; P.  B.  Glllett,  Judge. 

'  Action '  by  W.  R.  Pepper  afcalnst  H.  W. 
Spauldlng  and  others.  Judgmoiit  for  plain- 
tiff, and  defendants  bring  wror.  Modified 
and  affirmed. 

-  Geo.  li.  Hay,  for  plalntifb  in  oror.  C.  W. 
Valrchlld.  Geo.  W.  Freerka,  and  M.  C. 
FreeAB,  for  defendant  In  error. 

BURCH,  J.  The  defeidant  Is  ft  corporation 
engaged  In  tlw  mannfacture  and  sale  (tf  bug- 
glee  and  other  vehicles,  it  empli^ed  the 
plaintiff  to  work  for  it  as  collector,  agreeing 
to  pay  blm  per  month  and  traveling  ex- 
penses. The  contract  provided  that  It  should 
not  take  effect  until  a  bond  toe  the  faithful 
performance  of  the  plaintiff's  duties  was 
given  and  approved,  and  further  provided 
that  the  pl&lntlff  might  be  discharged  for 
Incompetency,  immorality,  or  failure  to  cokn- 
ply  wltii  Instmctlons.  His  instructions  cov- 
ered the  subjects  of  stated  reports  of  business 
done,  the  keeping  of  accounts,  the  remittance 
of  cash  collected,  and  the  forwarding  of  re- 
newal notes.  Tlie  def^dant  undertook  to 
forward  drafts  to  cover  the  items  of  the. 
plaintiff's  expoise  accoonts  as  soon  as  re- 
ports were  received,  so  as  to  keep  f75  ex- 
pense money  always  with  him.  The  em- 
ployment was  terminated  at  a  time  when  the 
plaintiff  bad  In  his  possession  a  considerable 
sum  of  the  defendant's  money  and  a  number 
of  notes  belonging  to  it.  A  replevin  action 
was  Instituted  for  the  notes,  which  were  later 
delivered  to  the  d^endmt,  but  the  plaintiff 
continued  to  retain  tlie  casta.  Afterward  the 
plaintiff  Instltnted  the  action  from  which 
this  proceeding  In  error  arises  to  recover 
his  wages,  diaiging  the  defendant  with  the 
amount  due  on  that  account  and  the  amount 
of  his  traveling  expenses,  and  giving  the  de- 
fendant credit  for  money  tae  had  received. 
The  defmdant  answered  pleading  payment, 
and  pleading  facts  showing  that  the  plaintiff 
had  been  in  its  service  for  a  shorter  pwlod 
than  that  stated  in  the  petition.  These  facts 


were  the  failure  to  give  bond  at  the  com- 
mencement of  the  service,  and  a  discharge 
for  Incompetency,  immorality,  and  fallnre 
to  obey  Instructions  before  the  date  the  plain- 
tiff claimed  his  employment  ceased.  A  coun- 
terclaim for  moneys  of  the  defendant  receiv- 
ed and  retained  by  the  plaintiff  was  added 
to  the  answer.  On  the  trial  the  jury  return- 
ed a  verdict  for  the  piaintlfC.  The  evidence 
Introduced  by  the  defendant  would  bear  the 
Interpretation  that  the  plaintiff  had  been 
quite  remiss  In  following  Instructions.  Be- 
cause of  this  fact,  and  because  of  the  plain- 
tiffs retention  of  the  defendant's  money  and 
notes  after  his  discharge.  It  is  claimed  tike 
plaintiff  forf^ted  all  compensation,  and  the 
court  was  requested  to  instruct  the  jury  upon 
that  theory.  The  refusal  of  the  court  to 
give  such  instructions  gives  rise  to  the  only 
substantial  law  question  in  the  case. 

The  contract  did  not  go  to  the  extent  of 
forfeiting  compensation  for  time  which  had 
elapsed  in  the  event  of  a  discharge  for  In- 
competency, immorality,  or  disregard  of  in- 
BtnicHons.  Those  facts  having  been  consid- 
ered by  the  parties  and  made  the  subject  of 
a  qwdal  agreement,  the  law  should  not,  or- 
dinarily, annex  praaltles  beyond  those  stipu- 
lated for.  But  conceding  that  the  coadnct  of 
the  plaintiff  was  suffidaitiy  culpable  to 
justify  the  application  of  the  rule  sometlmea 
Invoked  In  cases  of  embezzlement  (Peterson 
V.  Mayer,  46  Minn.  4G8,  48  N.  W.  246,  13  L 
R.  A.  72)  and  other  flagrant  acts  of  dis- 
honesty and  crime  (Turner  v.  Konwenhoven, 
100  N.  T.  115,  2  N.  E.  637).  the  answer  went 
no  further  than  to  dispute  the  laigth  of  time 
the  service  continued,  and  to  allege  payment 
of  the  Indebtedness  described  In  the  petition. 
The  claim  of  a  forfeiture  of  compensation  is 
therefore  not  within  the  contemplation  of 
the  answer.  That  such  a  forfeiture  is  a 
matter  of  defense  Is  clear,  and  oonsequoitly 
the  facts  upon  which  it  is  based  must  be 
pleaded.  This  being  true,  the  requested  in- 
stmctlons were  rightfully  refused,  and  the 
special  questions  which  the  court  refused  to 
submit  to  the  jnry  were  rightfully  withbeld. 

The  deffflidant  submitted  to  the  jurisdic- 
tion of  tiie  court  by  ^ving  a  forthcoming 
bond  for  the  attached  property.  The  signs 
ture  used  as  a  basis  for  comparing  handwrit- 
ing appears  to  have  been  prima  fade  proved. 
Dnder  the  long  established  practice  in  this 
state,  the  general  assignment  of  "error  of 
law  occnnlng  at  the  trial"  aa  a  ground  tor 
a  new  trial  Is  not  limited  the  spedflc 
mention  of  grounds  which  by  construction 
might  have  been  included  within  it 

No  answer  having  been  made  to  tiie  sixth 
assignment  of  error,  the  judgment  of  the  dis- 
trict court  will  be  -modified  by  reducing  it 
f  16.20.  As  modified,  tiw  judgment  is  affirm- 
ed. The  cOBts  In  this  court  axe  divided.  All 
the  Justices  concurring. 
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(78  Kas.  ««n 

BENNETT  V.  GCmnNOS. 
(SnpreiiM  Court  of  KawuuL  ^7  1%  1908.) 

1.  8A1.V8— ComntAor. 

Where  one  dealer  Boliclts  another  to  mnke 
an  offer  to  bay  certain  produce,  tbe  latter  wires 
snch  an  offer,  glvinf;  terma  la  full,  and  the 
former  aends  ao  answer  in  the  form  of  a  state- 
ment that  he  will  sell  tbe  produce  mentioDed, 
repeating  the  very  terms  of  the  offer,  a  contract 
of  purchase  and  sale  is  thereby  effected. 

2.  SaUB— AcqTTIESCBNCB— TbRUS. 

In  such  a  case,  where  a  time  of  dellverj  Is 
mentioned  in  the  request  for  an  offer,  a  shorter 
time  is  named  in  the  offer,  and  tbe  final  tele- 
gram  is  silent  on  the  subject,  circumstances 
may  justify  treatinfr  such  silence  as  an  ac- 
quiescence oy  the  seller  in  the  time  proposed 
or  the  buyer,  and  held,  that  ancb  drcomstaxiees 
exist  in  the  present  case. 

3.  Sams— AcQEPTANCE. 

Whf>re  the  acceptance  of  an  offer  la  other- 
wise BHfficicnt,  It  Is  not  rendered  Ineffective  by 
the  addition  of  words  which  do  do  more  than 
state  a  condition  which  the  law  would  inv>ly  in 
any  event. 

(Syllabus  by  tbe  Coart.) 

Error  from  DlBtrlctG<nirl;lIanlbftlICoimt7; 
Sam  Kimble,  Trial  Judge. 

Action  by  A.  H.  Bennett,  doing  baalness  as 
the  Bennett  CommlsBlon  Company,  against 
H.  T.  CnmmlDffB.  Judgment  for  defendant, 
and  pin  In  tiff  brings  error.  Reversed  and  re- 
manded. 

M.  M.  Miller  (W.  S.  Glass  and  E.  S.  Quln- 
ton,  of  counsel),  for  plaintiff  in  error.  L.  M. 
Pemberton,  for  defendant  in  error. 

MASON,  J.  A.  H.  Bennett,  of  Topeka, 
who  does  business  under  the  name  of  the 
"Bennett  Commission  Company,"  brought  an 
action  against  M.  T.  Cnmmlngs,  of  Beatrice. 
Neb.,  to  recover  damages  for  the  failure  of 
the  latter  to  comply  with  a  contract  for  the 
sale  to  the  former  of  a  quantity  of  com.  Up- 
on tbe  trial  the  defendant  objected  to  tbe 
Introduction  of  any  evidence  under  the 
petition,  for  the  reason  that  It  failed  to  state 
facts  sufficient  to  constitute  a  causeof  action. 
Tbe  court  sustained  the  objection  and  ren- 
dered judgment,  which  tbe  plalntlltnow seeks 
to  reverse.-  Tbe  negotiations  between  the 
pnrtlen  wblcb  ihe  plaintiff  claims  culmi- 
nated in  A  contract  were  conducted  by  the 
interchange  of  telegrams  and  letters  while 
one  was  In  Topeka  and  the  other  In  Beatrice. 
The  contention  of  the  defendant  Is  that  this 
correspondence  consisted  merely  of  a  series 
of  propositions  and  counter  propositions,  and 
never  resulted  In  a  definite  offer  and  accept- 
ance; tiiat  tbB  minds  of  13]e  parties  never 
met  upon  all  the  essential  elements  involved, 
and  consequently  no  contract  was  ever  en- 
twed  Into;  and  Uiat  all  of  the  communl- 
cationa  havli^  any  color  of  acceptance  were 
quallfled  by  new  conditions,  which  prevented 
tbem  from  being  nich  in  fact  Wtaellier  tills 
contention  Is  sonnd  Is  tlie  sole  matter  to  be 
bere  determined. 

Tbe  dlqtuted  questions  of  lav  might  pet' 
faapB  be  adequately  presented  by  means  of 
an  abridgement  of  the  correspondence  r»- 


f«rred  to;  bat  In  order  tbat  every  detail  of 
the  controveny  may  be  exhibited,  it  la 
deemed  expedient  to  show  In  full  all  com- 
munications that  passed  between  the  partlea, 
as  alleged  in  the  petition.  They  were  as 
follows: 

(1)  Telegram:  •'Beatrice,  Nebr.,  May  18. 
1908.  Bennett  Commission  Company,  Topeka, 
Kansas:  Give  me  best  bid  10,000  No.  3, 
wblte  com  or  better,  same  No.  3  mixed  com. 
or  better  to  be  dellvwed  to  Union  Pacific 
Railway  at  Beatrice  wltUn  fifteen  daya.  M, 
T.  Cummings." 

(2)  Telegram:  "Topeka,  Kansas,  May  38tb, 
1903.  M.  T.  Cnmmlngs,  Beatrice,  Nebr.: 
Will  pay  41  cents  per  bushel  for  D,000  bu.  No. 
8  or  better  mixed  com  at  Kansas  City,  and 
will  pay  42  cents  per  bushel  for  S,000  bushel 
No.  8  or  better  white  com  at  Kansas  City. 
Reply  Instantly  one  week  for  abipment 
Bennett  Commission  Co." 

(3)  Telegram:  "Beatrice,  Nebr.,  May  18. 
Bennett  Com.  Co.,  Totwka,  Kansas:  Will 
sell  yon  6,000  bushels  No.  3  or  better  mixed 
com  on  track  at  Kansas  City  et  41  cents  per 
bushel,  and  5,000  bushels  of  No.  3  or  better 
wbtte  com  on  track  at  Kansas  Gltr  at  43 
cents  per  bushel.  Terms  good  firma.  M.  T. 
Cummings," 

<4>  "Beatrice.  Neb.,  Hay  18,  1908.  H.  t. 
Cummings,  Oraln.  Bennett  Com.  .Co.,  TV^ka. 
Kansas— Dear  Sirs:  I  lu^ed  In  tlie  attached 
memage  to  Interest  yon  In  my  desire  to  sell 
10;000  bn.  each  of  white  and  mixed  com  on 
the  U.  F.  Am  sbelllng  from  my  own  crlbi 
hffe.  I  would  not  want  to  sell  fbr  Inspection 
b^oncl  K.  C  and  yet  we  think  tiiat  If  any 
com  la  safe  to  ship  fnrOier  south  this  com 
would  be.  I  have  quite  a  line  of  It  4eft,  and 
If  yon  are  strong  In  tte  market  ahoaU  like 
to  have  your  Uds  from  time  to  time.  Toaii, 
truly.  M.  T.  Oummlnga." 

(6)  "Beatrice.  Neb.,  May  18.  1908.  H.  T. 
Cummings,  Grain.  Bennett  CommbBaton  Co.. 
Topeka,  Kansas— Dur  sirs:  Tbla  will  con- 
firm sale  to  you  of  6,000  bu.  8  or  better  mixed 
and  6,000  bo.  8  or  bettcff  white  com  at  41 
and  ^  cents  req>ectlTdy  trad:  K.  O.  Am 
hoping  aiB  win  tnra  out  to  be  Topeka  terms. 
We  are  not  partial  to  K.  O.  and  would  It  to 
be  good  firma  If  that  destination  vrtil<A  your 
message  seems  to  indicate.  In  any  event 
would  not  want  terms  soatii  of  K.  O.  Have 
had  all  tiie  i^ief  f  can  stand  for  this  season. 
This,  however,  will  be  com  ftmn  my  criba 
and  If  any  com  la  safe  to  send  soutii  wltiiont 
kiln  drying  I  flilnk  this  would  be.  X  do  not 
care  to  dabble  In  that  market  at  my  own 
risk,  bxmtir&e — never  again  forever.  Tours 
tmly,  M.  T.  Cummings.  Am  trying  to  get 
shelling  started  tomorrow,  and  think  can 
get  It  forward  wltbtnttie weeks  time  M.  T.  a** 

(0)  "Confirmation  of  Purchase.  The  Ben- 
nett Commission  Co.  Topeka.  Kans.,  Sta. 
A,  May  18. 1908.  M.  T.  Cummbigs.  Beatnoe. 
Neb. — Dear  Sir:  ^la  confirms  our  purchase 
from  you  to-day,  per  wire  of  6,000  busbela  of 
8  or  better  white  corn  at  42  cmit^  track^ 
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Kansas  City  stibject  to  Kansas  Inspection, 
destination  weights,  to  be  shipped  from 
Beatrice,  Neb.,  In  seven  days  via  V.  P.  Ry., 
and  billed  to  ns  at  Topeka, '  Kans.  Yonrs 
very  respectfully,  The  Bennett  Commission 
Co..  by  P.  H.  B." 

(7)  "Conflrmatlon  of  Purchase.  The  Ben- 
nett Commission  Co.  Topeka,  Kans.,  Sta.  A, 
May  IS,  1903.  M.  T.  Cummlngs,  Beatrice. 
Neb. — Dear  Sir;  This  confirms  our  purchase 
from  you  to-day,  per  wire  of  5,000  bushels 
of  3  or  better  mixed  corn  at  41  cents,  track 
Kansas  City,  subject  to  Kansas  Inspection, 
destination  weights  to  be  shipped  from 
Beatrice,  Neb.,  in  seven  days  via  TI.  P.  Ry., 
and  billed  to  us  at  Topeka,  Kans.  Yours 
very  respectfully.  The  Bennett  Commission 
Co..  by  F.  H.  B." 

(8)  "M.  T.  Cummings,  Grain.  Beatrice, 
Neb.,  May  19, 1903.  Bennett  Commission  Co., 
Topeka,  Kans. — Dear  Sirs:  I  have  your  favor 
of  the  18th.  with  confirmations  which  I  note 
read  K.  C.  grades  "Destination  wrfghts." 
Please  advise  where  and  by  whom  this  grain 
Is  supposed  to  be  weighed.  In  selling  to  local 
trade  beyond  K.  C.  and  outside  Memphis  I 
have  been  getting  settlement  on  my  own 
weights  and  other  terms  would  not  look  at- 
tractive nor  satisfactory.  EVen  Memphis 
weights  would  carry  with  them  some  proviso 
as  to  who,  the  weighing  firms  should  be. 
Yours  truly,  M.  T.  Cummlngs,  M.  T.  C.  Are 
yon  not  fixed  to  give  me  Topeka  terms  on 
this  stuff." 

(9)  "Topeka,  Kansas,  May  20th,  1903.  M. 
T.  Cummlngs,  Beatrice,  Neb. — Dear  Sir:  Ac- 
knowledging your  two  favors  of  the  18th,  al- 
low MB  to  say  that  as  our  conflrmatlon  shows 
we  expect  to  give  you  Kansas  state  inspec- 
tion and  wiii  add  that  we  also  expect  to 
give  you  Topeka  weights.  We  have  no  in- 
tention of  asking  yon  to  accept  destination 
weights  at  a  little  interior  point  where  weigh- 
Ing  Is  not  reliable.  Tours  truly,  The  Bennett 
Commission  Co." 

(10)  "Topeka,  Kan.,  May  23d,  1903.  M.  T. 
Cummlngs,  Beatrice,  Nebraska — Dear  Sir: 
The  party  to  whom  we  sold  the  com  bought 
from  you  Is  already  beginning  to  make  in- 
quiries  as  to  its  arrival  and  we  presume  that 
it  will  be  Imperative  that  all  bills  of  lading 
and  weigh  bills  be  dated  vrithin  the  time 
limit  of  the  contract  In  order  to  have  the 
grain  applied  thereon.  Please  hurry  this 
matter  up  as  rapidly  as  you  can.  Yours  tru- 
ly, The  Bennett  Commission  Co." 

(11)  "M.  T.  Cummings,  Grain.  Beatrice, 
Neb.,  May  25th,  1903.  Bennett  Com.  Co..  To- 
P^a,  Kansas— Dear  Sirs:  I  note  your  letter 
of  the  23d,  Also  that  to-day  Is  last  day  of 
our  trade.  I  shall  be  down  to  road  to-day 
and  if  I  can  get  anything  forward  will  do  so, 
but  the  heavy  rains  have  probably  put  na 
clear  out  this  tlm&  Xonrs  truly.  T.  Gum- 
mli^" 

The  plaintiff  maintains  Uiat  the  three  tele- 
grams resulted  in  a  complete  contract,  whIcA 
was  confirmed  by  the  subsequent  lettevs  and 


was  never  abrogated.  The  defendant  Inslsta 
that  the  tliird  telegram  was  not  the  accept- 
ance of  the  offer  made  in  the  second  one,  but 
was  merely  the  submission  of  an  ind^>endent 
proposition,  which  ttie  plaintiff  might  accept 
or  reject  The  connection  Iwtween  the  tele- 
grams, however,  Is  too  obvious  and  too  inti- 
mate to  he  ignored.  The  seller  wires  to  the 
buyer  asking  for  an  offer.  The  offer  is  made. 
The  seller  then  relies,  but.  Instead  of  re- 
ferring in  terms  to  the  message  he  has  re- 
ceived, and  either  accepting  it  or  proposing 
a  modification,  he  states  in  detail  what  he  is 
willing  to  do.  Under  the  circumstances 
stated,  if  the  essential  features  of  the  trade 
indicated  In  the  last  telegram  are  Identical 
with  those  of  the  one  preceding  it,  it  is,  in 
effect,  an  acceptance  of  It,  and  requires  no 
answer  In  order  to  complete  the  contract 
The  two  telegrams  correspond  exactly,  except 
that  in  the  last  there  is  no  reference  to  the 
'time  of  delivery,  and  the  words  "terms  good 
firms"  are  added.  The  matter  of  time  Is  of 
course  important^  and  unless  It  was  agreed 
upon  there  could  be  no  meeting  of  the  minds 
of  the  parties.  The  first  tel^am  aaat  by 
Cummlngs  solicited  an  offer,  and  referred  ex- 
pressly to  the  time  of  shipment  placing  it 
within  15  days.  In  response  to  this  Bennett 
submitted  an  offer  reducing  the  time  to  one 
week,  and  asking  an  Immediate  reply.  An 
answer  was  at  once  made  which  restated  the 
other  terms  of  the  sale,  but  was  tilent  as  to 
the  time.  The  consideration  of  time  cannot 
be  thought  to  have  been  overlooked.  That  it 
was  given  attention  by  t)oth  parties  is  mani- 
fest from  the  first  two  tel^ams,  and  in  view 
of  this  fact  it  cannot  be  supposed  that  Cum- 
mlngs when  he  sent  his  last  dispatch  Intended 
to  leave  the  time  of  delivery  open.  He  must  be 
deemed  either  to  have  stood  upon  bis  own 
first  proposal  In  that  regard,  or  to  have  ac- 
quiesced in  the  modification  made  by  Bennett 
Inssmucb  as  Bennett  In  bis  offer  distinctly 
placed  the  time  of  shipment  at  one  week,  and 
asked  an  Immediate  reply,  and  as  an  imme- 
diate reply  came  which  was  absolutely  silent 
as  to  this  feature  of  the  case,  we, decide  that 
such  silence,  under  the  circumstances,  is  fair- 
ly to  be  interpreted  as  an  acceptance  of  the 
conditions  imposed  in  this  respect  by  Bennett 
That  it  was  so  intended  by  Cummings  Is  ap- 
parent from  the  fact  that  In  his  letter  follow- 
ing his  second  telegram,  and  written  on  the 
same  day  (communication  No.  5),  he  under- 
took to  confirm,  not  merely  an  unaccepted  of- 
fer on  bis  part  to  sell,  but  an  actual  sale  of 
the  com  described,  and  added  tbat  he  thought 
be  could  get  It  forward  "within  the  week's 
time";  reference  obviously  b^ng  bad  to  the 
time  proposed  by  Bennett  and  accepted  by 
him.  , 

If  the  words  "terms  good  flrm^'  added  to 
the  second  telegram  sent  by  Cummlngs  imr 
ported  a  new  condition,  they,  of  course;  pre- 
vented Its  operating  as  an  acceptance  of  Ben- 
nett's proposal.  Bowev^  blind  the  expres- 
sion may  aeon  In  itselt  it  la  not  dlfiteuU  to 
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attach  ft  meaning  to  It  when  tt  Is  read  In  the 
ll^t  of  the  whole  coTreapondenoe.  It  clearly 
meant  that  title  com  was  to  be  welshed  at  tta 
destinatl<m  hr  reaponalble  hnsiness  men; 
that  GnmmlnffB  did  not  hind  himself  to  ac- 
cept welgbtB  made  by  nnrellahle  people.  In 
the  absence  of  a  special  agreement,  there  was 
no  obligation  on  his  part  to  do  sa  The  words 
need  did  not  affect  the  contract  between  the 
parties.  The  sitnatlon  was  the  same  as 
though  CnmmlngB  had  said  *1  reserve  the 
i^ht  to  liwist  npon  honest  weights."  The 
mere  declaration  of  a  matter  which  the  law 
clearly  implied  was  not  the  addition  of  a 
new  twin. 

Since  we  hold  that  a  complete  agreement 
for  the  sale  and  pnrdiase  of  the  com  resnlt- 
ed  from  the  interchangto  ot  the  commuidca- 
tlona  Ihns  far  speclflcally  mentioned,  it  Is  nn- 
necessary  to  disease  the  remainder  of  the 
correspondence  furUier  than  to  say  ttiat  at  no 
stage  of  the  negotiations  conld  It  be  contend- 
ed with  any  phinslblllty  that  Bennett  bad 
abandoned  the  contract,  or  otherwise  forf^ 
ed  his  right  to  demand  Its  performance.  In- 
deed, no  serloos  differences  appear  to  have 
arisen  between  the  parties.  Their  snbsequent 
letters  hare  the  color  of  dlscnstdons  relating 
to  the  Interpretation  to  be  placed  upon  a  conr 
tract  already  entered  Into,  or  to  concessions 
that  might  be  made  bs  a  matter  of  grace  npon 
one  side  or  the  other.  If  there  were  any  mis- 
conceptions npon  dther  side  or  npon  both  of 
the  ^ect  of  the  contract,-  or  If  by  common 
consult  Its  terms  were  modified,  neither  foct 
is  now  important  We  are  concerned  here 
only  with  the  inquiry  whether  the  petition 
stated  a  cause  of  action;  that  Is,  whether 
the  correspondence  It  sets  out  shows  a  com- 
pleted agreement. 

This  question  betog  answwed  In  tiie  afflrm- 
atlve.  It  results  that  tbe  Judgment  must  be 
reversed,  and  Uie  cause  rCTianded  tor  further 
proceedings.  All  the  Justices  concurring. 


(4s  K*SL  <64) 

SAMSON  v.  ZIMMERMAN. 
(Supreme  Court  of  Kansas.  May  12,  1906.) 

1.  TaiAL  —  Vbbdict— Sfecui.  FinDiHOS— In- 

COnSIOTSKCIES. 

In  a  trial,  where  one  special  6Dains  of  the 
jnry  is  apparently  adverse  to  and  destractive  of 
the  general  verdict,  if  there  be  any  material 
fact  in  issue  which  was  omitted  and  not  sub- 
mitted to  the  jury  for  special  finding,  and  which. 
If  found  favorable  to  the  general  verdict,  would 
support  it  and  would  overcome  the  adverse 
•finding,  then  It  must  be  presumed  that  the  jury 
determined  such  omitted  fact  In  harmony  with 
the  general  verdict;  in  other  words,  ait  the 
facts  in  issue  which  are  not  specially  found 
should  t>e  presumed  to  have  been  determined  in 
accordance  with  their  general  verdict. 

2.  Covehanto—Bbeach— Eviction  or  Oban* 

TEE. 

-  A  grantor  of  real  estate  by  a  deed  of  general 
warranty  is  responsible  in  damages  to  his  gran- 
tee when  a  final  judgment  is  rendered  evicting 
his  grantee  from  his  possession  of  the  premises, 
or  awarding  the  title  or  any  portion  thereof  to 
another  upon  any  alleged  right  or  lien  antedating 


the  conveyance,  provided  the  grantor  has  propt- 
er notice  to  appear  and  defend  such  action,  or 
does  in  fact  appear  thereto ;  and  this  notwitbr 
standing  the  ju^nn^t  Is  based  upon  the  erro- 
neous Hndii^r  that  the  grantor  was  not  the  full 
and  free  owner  of  the  premises  at  the  time  of 
the  conveyance.  The  grantor  must  defend  ac- 
cording to  his  covenant,  and-  if  he  fails  In  bis 
defense  it  is  at  his  own  peril. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; Robert  O.  Helzer,  Judge. 

Action  by  Johanna  Henrietta  Zimmerman 
against  William  Zimmerman.  On  the  death 
of  plaintiff,  C.  L.  Samson,  administratrix,  was 
substituted.  Judgment  for  defendant,  and 
plaintiff  brings  aim.  Reversed  and  re* 
manded. 

This  action  was  brought  by  Johanna  Hen- 
rietta Zimmerman,  since  deceased,  against 
the  defendant,  William  Zimmerman,  In  the 
district  court  of  Shawnee  county  to  reoDver 
damages  on  the  breach  of  warranty  In  a  deed 
fflcecuted  by  the  dirfendant  to  the  plaintiff  In 
1883,  purporting  to  convey  certain  tea)  estate 
In  said  county,  with  the  usual*  corennnta  of 
warranty,  and  for  the  consideration  of  $1,600. 
The  case  was  tried  In  said  court  to  a  jnry, 
and  the  jnry  returned  the  following  verdict, 
omitting  the  titl^  vis.:  "We^  the  jury  im- 
paneled and  sworn  In  the  above-entitled  cas^ 
do  upon  our  oaths  find  for  the  plaintiff,  and 
assess  her  damages  at  fifteen  hundred  dollars. 
J.  H.  Omer,  Foreman."  In  addition  to  the 
gennal  verdict  the  court  snbmltted  the  fol- 
lowing questions,  and  the  jnry  returned  the 
following  answers  thereto:  "(1)  At  the  time 
of  the  oncntlon  of  the  deed  In  oontroversy, 
was  tbe  defendant  tbe  owner  of  the  lote  on 
Ti^ieka  avenuet  Ans.  Yes.  (2)  If  you  an- 
Bwer  question  number  <me  In  the  negative, 
then  state  what  interest  he  had  In  the  pron- 

Ises?  Ans.  .       If  anything  was  paid, 

bow  and  with  what  did  she  pay  therefOT? 
Amu  We  have  no  evidence  just  how  or  In 
what  manner  this  was  paid,  wheUier  In  draft, 
check,  or  currency.  (4)  Did  William  Zlm- 
mennan  receive  anythiiog  tat  this  proper^  or 
tm  maltli^  tbe  deed?  Ans.  Yes.  (6)  If  yes, 
how  much  did  he  receive?  Ans.  -Flfteai  huni- 
died  and  fifty  dollars.  (0)  How  and  in  what 
manner  was  this  paid?  Ans.  We  have  no 
evldmoe  just  bow  at  In  what  manner  this 
was  paid,  wheth«-  in  draf^  ^eck,  or  cnr» 
rency.  J.  M.  Omer,  Foreman.*'  Atad  there' 
iQKm  the  jury  waa  dlschai^ied  -wltboat  any 
motion  frtnn  either  party  to  In  any  way 
change  or  correct  any  matter  appearing  In 
the  special  findings,  and  thereafter,  without 
uiy  motion  by  either  party  for  a  new  trial, 
the.  defendant  filed  his  motion  for  jnd^ent 
In  his  favw  upon  the  special  fltadlngs  of  the 
jury  notwithstanding  the  general  verdict,  and 
the  plaintiff  filed  her  motion  tor  judgment  on 
the  general  verdict  In  her  favor  notwith- 
standing the  special  findtaigs  of  fiict  Thh 
court  overruled  the  motion  of  the  plaintiff 
and  sustained  tbe  motion  of  tbe  defendant, 
and  adjodged  that  the  plaintiff  take  nothing 
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by  her  action  and  that,  tiie  defendant  recover 
hl8  coats.  At  some  stage  of  the  proceedlnga 
the  plnlntltf  died,  and  the  action  was  brought 
here  by  the  administratrix  of  her  estate  to 
reverse  said  Judgment 

A.  B.  Jetmore,  for  plaintiff  In  error.  Loom- 
Is,  Blair  A  Scaiidrett,  for  defendant  In  errcAr. 

SMITH.  J.  (after  stating  the  facts).  The 
case  was  brought  here  on  a  transcript,  and 
of  course  does  not  Include  the  evidence  and 
It  does  not  include  the  Instructions  of  the 
court  to  the  Jury;  so  practically  the  only 
question  presented  for  our  determination  Is 
whether  the  court  should  have  renderf  d  Judg- 
ment upon  the  general  verdict  In  favor  of  the 
plaintiff,  or,  In  other  words,  whether  the 
court  erred  In  disregarding  the  general  ver- 
dict and  rendering  Judgment  upon  the  Bpecial 
flndlugs  of  fact  In  favor  of  ttie  defendant. 
It  will  be  ol}8erved  that  the  general  verdict 
Is  In  favor  of  the  plaintiff,  and  all  the  special 
findings  of  fact  are  favorable  to  the  plaintiff 
unless  It  be -No.  1.  To  determine  whether 
there  Is  an  Irreconcilable  contradiction  be- 
tween finding  No.  1.  and  tbe  grneral  verdict, 
we  have  to  examine  tbe  pleadings  to  see  what 
were  the  Issues.  The  plaintiff  in  her  petition 
makes  tbe  following  allegations.  (1)  Tbe  ex- 
ecution and  delivery  of  tbe  deed  for  tbe  con- 
sideration of  $1,500  paid,  a  copy  of  which  Is 
attached  to  tbe  petition,  and  which  contains 
a  general  covenant  of  warranty  In  the  usual 
form,  viz.:  "  •  •  •  That  ot  the  delivery 
of  these  presents  be  Is  lawfully  seised  in  his 
own  right  of  an  at>solute  and  Indefeasible  es- 
tate of  Inheritance  In  fee  simple  of  and  in  all 
and  singular  tbe  above  granted  and  described 
premlseB,  with  tbe  appurtenances;  that  tbe 
same  are  free,  clear,  discharged,  and  unln- 
cumlMred  of  and  from  all  former  and  other 
grants,  titles,  diarges,  estates.  Judgments, 
taxes,  assessments,  and  Incumbrances  of 
what  nature  or  kind  soever,  and  that  he  will 
warrant  and  forever  defend  tbe  same  nnto 
said  party  of  the  second  part,  belrs  and  as- 
signs, against  said  party  of  the  first  part,  his 
hflrs,  and  all  and  every  person  or  persons 
whomsoever  lawfully  claiming  or  to  claim 
the  same.  <2)  Plaintiff  allies  that  defend- 
ant, William  Zimmerman,  his  heirs  and  ex- 
ecutors, have  not  warranted  and  d^ended 
said  real  estate  with  the  appurtenances  to 
the  plaintiff,  her  heirs  and  awlgps,  agaliut 
all  and  every  person  or  persons  wbomsoiever 
lawfully  claiming  or  to  claim  the  same,  as  he 
was  bound  to  do;  but,  on  the  contrary,  plainr- 
tiff  avers  that  at  the  time  of  tbe  execution 
and  delivery  of  said  deed  the  paramount  title 
and  freehold  of  the  undivided  two-thirds  of 
said  real  estate  was  In  William  Opp  and 
Phillip  Zimmerman;  that  by  virtue  of  said 
paramount  title  the  plaintiff  afterwards,  to 
vit,  at  the  September  term,  1901,  of  the  dis- 
trict court  of  Shawnee  county,  Kansas,  In 
an  action  wherein  said  WlUlam  Opp  was 
plaintiff  and  the  bein  of  Philip  zimnmman 


and  the  defendant,  William  ^merman, 
were  defendants,  the  said  William  Zimmer- 
man then  and  there  appearing  thereto  and 
having  full  knowledge  thereof,  he  not  having 
good  and  sufficient  title  thereto,  by  the  con- 
sideration of  said  court  plaintiff  was  dispos- 
sessed and  evicted  out  of  and  from  the  un- 
divided ^wo-thlrds  of  said  real  estate  and  all 
the  appurtenances  thereof  by  doe  course  of 
law,  and  so  the  said  defendant,  William  Zim- 
merman, his  heirs,  and  executors,  have  not 
kept  and  performed  bis  covenants  In  said 
deed,  but  have  broken  and  made  breach  of 
tbe  some."  (3)  That  plaintiff  had  expended 
$500  In  defending  said  action,  and  had  sus- 
tained damages  by  reason  of  the  premises  In 
the  sum  of  $1,500,  ending  In  a  prayer  for 
Judgment  for  $1,600^  On  leave  the  plaintiff 
afterwards  filed  supplementary  auctions 
and  amendments  to  her  original  petition  as 
follows:  "Now  comes  the  plaintiff,  Johanna 
Henrietta  Zimmerman,  and  by  way  of  amend- 
ment and  supplementary  petition.  In  addition 
to  ber  original  petition  herein,  says:  That 
the  defendant,  William  Zimmerman,  with  the 
Intent  to  cheat  and  defraud  the  plaintiff,  ana 
In  utter  disregard  of  bis  covenants  for  title 
contained  In  said  deed,  did.  as  plaintiff  has 
been  Informed  and  twileves,  induce  said  Wil- 
liam Opp  as  plaintiff  to  institute  said  ac- 
tion In  said  district  court,  and  make  htm  a 
codefendant;  that  said  defOidant  appeared  tn 
said  action,  and  refused  to  protect  and  de- 
fend bis  covenant,  for  title  In  his  said  deed* 
as  be  was  bound  to  do,  but  claimed  to  own 
tbe  title  and  estate  to  and  In  said  real  estate, 
notwithstanding  said  covenant  for  title  in 
bis  sal^  deed;  that  In  furtherance  of  said 
fraud,  and  during  the  pendency  of  said  ac- 
tion, Mary  M.  Zimmerman,  the  wife  of  said 
defoidant,  with  the  knowledge  and  approba- 
tion of  said  defendant,  and  In  furtherance  of 
tbe  Intention  of  said  defendant  to  cheat  and 
defraod  tbe  plaintiff,  in  his  refusal  to  defend 
said  title,  on  or  about  tbe  28th  day  of  May, 
1901,  during  the  pendency  of  said  action, 
with  full  knowledge  of  all  tbe  facts,  and  to 
assist  the  defendant  In  cheating  and  defraud- 
ing  the  plaintiff,  for  a  nominal  consideration 
procured  the  said  William  Opp  to,  and  wbo 
did  by  his  deed  of  that  date,  conrey  and 
transfer  said  real  sstate  to  ber.  the  said 
Mary  M.  Zimmerman,  and  wbo.  In  vlrtae 
of  said  deed,  claims  to  own  the  Intoest  of 
said  William  Opp  In  said  real  estate.  Plain- 
tiff further  states  that.  In  pursuance  of  the 
Judgment  and  order  of  the  said  district  court 
rendered  In  said  action,  said  real  estate  was 
by  tbe  sheriff  of  Shawnee  county,  Kaiuaa, 
duly  sold  at  public  auction  on  the  10th  day 
of  May,  1902,-  and  that  plaintiff  In  ordw  to 
preserve  ber  rights.  Interest,  and  estate  In 
said  teal  estate  at  said  sherlfTs  sale,  was 
compelled-  to  and  did  bid  In  and  buy  said 
real  estate  for  the  price  and  consideration 
of  $2,000,  the  defendant  being  present  at  such 
sale,  and  refused  to  protect  and  defend  tal9 
■aid.  eovanants  for  title  contained  In  aald 
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deed,  u  be  had  obligated  himself  to  and  was 
bound  to  da"  To  ttals  petition  as  amraided 
and  snpi^temoited  tiie  defendant  filed  the  fol- 
lowing answer,  omitting  title:  "Now  comes 
said  defendant,  WUllam  Zlmmennan,  and  tor 
his  answer  to  the  plaintiff's  petition  and  to 
the  'amendment  and  supplementary  petition' 
herein  filed:  (1)  Denies  each  and  every  al- 
legation made  or  contained  In  said  petition 
and  in  said  'amendment  and  supplementary 
petition.'  (2)  And  for  a  second  and  further 
answer  herein  this  defendant  says  that  said 
plaintiff  never  did  nor  did  any  person  for  her 
ever  pay  to  said  defendant,  or  to  any  person 
for  blm,  any  consideration  whatsoever  for 
said  property  or  for  making  of  said  deed,  and 
that  there  was  no  conBld^atlon  for  said  deed 
or  any  coraunt  therein  contained.  (3)  And 
said  defendant  says  that  he  execnted  said 
deed,  of  which  a  copy  Is  attached  to  said 
plaintiff's  petition,  only  to  enable  said  plain- 
tiff to  become  surety  for  said  defendant  and 
fbr  Phillip  Zimmerman  and  other  ^ployto 
of  said  defendant  upon  ball  bonds,  recogni- 
sances, undertakings,  or  othor  bcmds  for  the 
appearance  In  any.  court  of  said  Tmiliun 
Zimmerman  or  said  Phillip  Zimmerman,  or 
other  onployfis  of  said  defoidant  to  answer 
tn  prosecntions  far  violation  of  the  prohibi- 
tory laws  of  the  state  of  Kansas,  which  were 
then  threatened  against  them,  or  which  they 
ac^reLended,  and  to  Invest  said  plaintiff  with 
the  record  title  to  snffldent  property  so  that 
she  would  be  accepted  as  such  surety,  and 
never  executed  any  sudi  bond,  recognizance, 
or  ondertaklDg,  and  never  received  or  paid 
any  liability,  money,  or  expenses  under  or  In 
connection  therewith;  and  defendant  says 
there  was  no  consideration  for  said' deed  or 
for  any  of  the  covenants  therein  contained.** 
And  to  this  answo:  the  plaintiff  replied  as 
follows,  omitting  title:  "The  plaintiff,  Johan- 
na Henrietta  Zimmerman,  for  her  reply  to 
the  defendant's  answer  herein,  says :  First 
She  denies  all  and  singular  the  auctions 
and  averments  contained  In  the  second  and 
third  defenses,  and  each  of  them,  of  said  an- 
swer. Second.  For  further  reply  to  second 
xDA  third  defenses  of  said  answer  and  raeh  of 
them  the  plaintiff  says  that  in  a  certain  ac- 
tion pending  In  this  court  wherein  one  WIU 
Ham  Opp  was  plaintiff  and  the  plaintiff, 
Johanna  Henrietta  Zimmerman,  the  defend- 
ant WUllam  Zimmerman,  and  others  were 
defendants,  the  said  defendant;  WUllam  Zim- 
merman, by  way  of  answer  and  <nross^>etition 
therein,  set  up  as  his  cause  of  action  and  de- 
fense against  tiie  plalntUC  fOr  the  vame  Id^- 
tical  defoises  as  set  forth  In  said  second  and 
third  defenses  herein;  and  that  on  the  22d 
day  of  July,  A.  D.  1901,  by  the  consideration 
of  nld  court,  the  plaintiff  recovered  a  Judg- 
ment against  said  defendant,  WUllam  Zim- 
mwman,  upon  his  said  answer  and  cross- 
petition  fOr  costs  of  said  action,  and  which 
judgment  is  unreversed.  Wherefore,  plaintiff 
demands  judgment  as  prayed  tor  In  her  peti- 
tion In  said  ".ase." 


From  these  pleadings  it  will  be  noted  that 
the  plaintiff  asserted  that  the  defendant  waa 
not  the  owner  of  the  two-thirds  Interest  In 
the  land  in  question  at  the  time  <tf  the  de- 
livery of  the  deed,  but  that  WlUIam  Opp  and 
PhUllp  Zimmerman  were  the  owners  of  siuch 
Interest,  and  In  the  amoidmoit  the  plaintiff 
alleged  that  the  defendant  Induced  William 
Opp  as  phdntlfl  to  Institute  the  action  In 
which  plaintiff  was  dispossessed  and  evicted 
of  said  Interest,  and  that  the  defendant  ap-. 
peered  In  said  action,  and  thereupon  atserted 
that  he  himself  owned  the  "titie  and  estate 
to  and  in  said  real  estate";  that  in  place 
of  defending  the  title  of  plaintiff  thereto  the 
defendant  persuaded  said  On)  to  convey  an 
Interest  In  said  land  to  Mary  U.  Zlmmo'man, 
the  wife  of  the  defendant,  for  the  purpose 
of  cheating  and  defrauding  the  plaintiff  here- 
in, and  further  that,  in  pormuuice  of  the  or- 
d»  of  the  court  In  said  action,  the  sheriff 
of  Shawnee  county  stdd  said  real  estate  at 
public  sale^  and  the  plaintiff  In  this  acticot 
was  compelled  to  and  did  hvy  the  same  toK 
the  consideration  of  12.000,  and  that  the  de- 
fendant was  present  at  such  sale^  and  refused 
to  protect  and  defend  his  covenants  In  the 
deed. 

It  is  rather  difficult  to  tell  just  what  facts 
the  genwal  denial  of  the  defendant  to  this 
petititm,  supplraient;  and  amoidment  puts  in 
issue.  The  remainder  of  his  answer  only 
goes  to  dispute  the  covenants  of  the  deed, 
and  to  explain  the  circumstances  under  which 
it  was  given,  and  the  r^y  of  the  plain- 
tiff alleges  that  to  the  action  in  which  WU- 
llam Opp  was  platotiff  and  botii  the  plaintiff 
and  defendant  to  this  action  vrere  defendants 
tiie  defendant  hereto  "set  up  as  his  cause  of 
action  and  defease  agabist  the  plaintiff  for 
the  same  Identical  defenan  as  set  forth  in 
the  second  and  third  defenses  herein."  It 
will  be  observed  these  are  the  defenses  of 
no  conslderathm  and  tite  purposes  for  wtilch 
tlie  deed  was  given.  That  the  court  in  said 
action  rendered  Judgment  to  favor  of  plato- 
tiff and  against  the  defendant  on  said  Issues 
to  said  action.  > 

The  pleadings  of  the  plaintiff  are  vwy  in* 
artistic,  yet  by  a  reasonably  fair  construc- 
tion she  pirads  that  the  question  as  to  wheth- 
er the  defendant  was  the  owner  of  the  en- 
tire fee  of  the  land  to  ceutroreny  at  the 
time  of  making  and  executing  tiie  deed  In 
question,  as  w^  as  tlie  question  m  to  the 
consideration  for  the  deed,  tras  brought  to 
Issue  to  the  actira  to  the  district  court  of 
Shawnee  county,  to  which  William  Opp  was 
platotiff  and  this  plaintiff  and  this  defend- 
ant and  others  were  defendants,  and  that 
said  issues  of  fact  were  both  adjudged  and 
deta-mtoed  adversely  to  the  defendant  here- 
in. Whether  this  claim  of  the  platotiff  was 
supported  by  evidence  we  cannot  determine 
from  the  record.  The  Jury  may  have  bfr 
Ueved,  and  beea  Justified  to  bdleving,  tram 
the  evidence  that  the  claim  of  the  plaintiff 
of  former  adjudication  was  true  u  alleged. 
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and  yet  tbey  may  baTe  believed  from  the 
evidence  prodaced  In  tbie  action,  as  act  fortb 
In  finding  No.  1,  that  as  a  question  of  fact 
the  defendant  was  the  owner  of  the  lots  In 
question  at  the  time  of  the  execntlm  of  the 
deed  in  controversy,  notwithstanding  the 
fonner  adjudication  to  the  contrary.  If  the 
Jury  believed,  and  were  Justified  In  believing, 
ftom  the  evidence  in  this  action  according  to 
the  above  hypothecs,  finding  No.  1  is  not  in- 
consistent with  the  gen^l  verdict  "All  tbe 
elements  which  go  to  make  up  a  plalntllTa 
right  of  recovery  are  found  In  biS  favor  by 
a  general  verdict  for  him.  And  before  spe- 
cial findings  will  avail  to  overthrow  tiie  gen- 
eral verdict,  they  most  havci  determined  all 
those  elements  against  his  right  of  recovery." 
Seeds  v.  Bridge  Co.,  68  Kan.  622,  75  Pac 
48a  In  Anderson  v.  Pierce  62  Kan.  750,  64 
Fac.  633,  Judge  FoUoclc  in  the  opinion,  speak- 
ing tor  tlw  court,  soys :  "^very  presumption 
Is  In  favor  of  the  general  verdict  The  epe- 
cial  findings  must  overthrow  it  or  it  must 
stand.  In  the  absence  of  the  evidence  from 
the  record,  we  must  assume  all  of  these  find- 
ings to  have  support  In  the  eWdence,  and  all 
must  be  ctmstrued  together."  In  volmne  8, 
Am.  ft  Eng.  I&ncyc.  of  Law,  p.  206,  we  read : 
"Where  the  covenantor  has  been  notified  by 
fhe  covenantee  to  defaid  on  action  of  eiJect- 
ment  brought  against  tbe  latter,  or  wbne  he 
has  appeared  and  defended,  a  Judgment  ren- 
dered against  1^  covenantee  In  such  action 
Is  conclu^ve  evidence  of  the  paramount  title 
of  tbe  plaintiff  therein,  and  in  an  action  on 
the  covenant  by  the  covenantee  or  his  gran- 
tee the  covenantor  will  not  be  permitted  to 
d«iy  the  validity  of  such  Judgment;  and 
the  covenantee  relieved  trom  the  obliga- 
tion of  proving  that  the  title  of  the  plaintiff 
therein  was  superior  to  that  of  the  cove- 
nantor, even  though  the  Judgm«it  ^as  ren- 
dered upon  an  agreement  to  which  the  cove- 
nantor was  not  a  party,  or  though  a  valid 
defense  ml^  have  been  made  to  the  action 
or  though  the  covenantee,  to  aave  himself 
from  evictlmi  under  the  Judgment,  purchased 
the  outstanding  title,  unless  the  Judgment 
was  obtained  by  collusion  or  negligence  on 
tbe  part'  of  the  covenantefe"  If  this  be  the 
law,  and  it  seems  to  be  supported  by  author- 
ity, the  plaintiff  in  this  action  might  well 
have  pleaded  the  execution  and  delivery  of 
the  deed,  the  record  and  Judgment  in  tbe  Opp 
Case,  and  that  the  Judgment  in  the  Opp 
Case  was  not  obtained  through  title  de- 
rived from  the  plaintiff  after  the  making 
of  tlie  deed  to  her  -l^  the  defendant  and, 
after  alleging  her  damages,  have  rested  her 
case  upon  these  all^ticHis.  Assnming,  as 
we  are  bound  to  do,  that  the  allegations  of 
the  plaintiff  in  r^'rd  to  the  former  adjudica- 
tlons  were  found  to  be  true  as  the  basis  of 
fhe  general  verdict  Jui^ment  should  have 
been  rendered  on  the  general  verdict  in  favor 
of  the  plaintiff.  As  before  indicated,  there 
Is  no  essential  contradiction  or  Inconsistency 


between  tiie  general  verdict  and  fiadiiig 

Na  1. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  case  is  rrananded,  wltb  tn* 
stmctlons  to  enter  Judgment  in  favor  of  tbs 
plaintiff  in  accwd  with  the  general  verdict 
All  the  Justices  concurring. 


cn  kmo.  ns) 

CAMPBBLL  V.  FAXON.  HORTON  A 
OALLAQHBR. 
(Supreme  Court  of  Kansas.  Hay  12.  1906.) 

,  1,  Masteb  and  Sehvant^Death  or  Mastkb 
— Termination  of  EuPLorUENT. 

A  contract  that  one  party  was  to  be  the 
managing  agent  of  a  drug  Bton  owned  by  an- 
other, wfaich  might  be  terminated  at  any  time 
by  either  party,  and  In  which  It  was  agreed  that 
instead  of  a  salary  the  agrat's  compeosatioB 
should  depend  npon  Uie  extent  and  success  of 
the  business,  created  a  personal  relation  which 
was  dissolved  by  the  death  of  one  of  tbe  parties, 
and  was  without  binding  effect  upon  the  ad- 
ministrator of  his  estate. 

[Ed.  Note. — For  cases  In  point  see  y<A,  34, 
Cent  Dig.  Master  and  Servant,  S  20.] 

2.  Adhinistbatob  —  Carbyiho  oh  BtTSiiraBB 

OP  Decedent— LUBUJTiES. 

In  the  absence  ai  a  testamentery  directicm 
an  administrator  of  tlw  eatbte  of  a  deceased 
person  cannot  carry  on  tbe  business  of  the  de- 
cedent, and  if  he  does  so  without  authority  he 
will  be  individoally  bound  for  the  contracts  of 
the  bnslness. 

{Ed.  Note. — ^For  cases  in  point,  see  vol  Zt, 
Cent.  Dig.  Executors  and  Admlnlstratoa.  fl 
407,  4oai 

(Syllabus  by  the  Court) 

Error  from  District  Com^  Doniphan  Coun- 
ty; Wm.  I.  Stuart,  Judge. 

Action  by  Faxon,  Horton  ft  Gallagher 
against  James  A.  Campbell.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Action  by  Faxon,  Horton  ft  Gallagher  to 
recover  for  drugs  purchased  for  the  "Elk 
Pharmacy,"  in  Kansas  City.  C.  F.  McCor- 
mlck  owned  a  drug  store  and  employed  R. 
E.  Ela,  Jr.,  as  his  agent  and  manager  of 
the  store.  A  few  months  afterward  McCor- 
mlck  died,  and  J.  A.  Campbell  was  appointed 
administrator  of  the  estate.  Campbell  took 
possession  of  the  drug  store,  Inventoried  the 
stock  and  agreed  with  Ela  to  continue  tbe 
business  upon  the  same  plan  as  It  bad  been 
conducted  to  McCormI<&'s  lifetime.  The  bus- 
iness was  continued  for  about  six  months, 
during  which  time  the  goods  In  suit  were 
purchased,  but  as  it  was  not  a  success  it  was 
discontinued,  and  tbe  stock  of  drugs  was 
sold  to  Mrs.  McOormi<^  Tbe  written  agree- 
ment nnder  whidti  the  store  was  managed 
by  Ela  prior  to  McCorml<&'8  death  is  as 
follows:  "Enow  all  men  by  these  presents, 
that  R.  E.  EUa,  Jr.,  of  Kansas  City,  Kansas, 
party  oi  the  first  part;  and  C  F.  McCormidc, 
of  Kansas  City,  Missouri,  party  of  tbe  sec- 
ond part,  have  entered  into  this  agreemoit 
on  the  1st  day  of  February,  1908,  witness  as 
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folloTTs:  That  R.  E.  Ela,  Jr.,  party  of  tbe 
first  part  and  C.  F.  McCormlck,  party  of  the 
second  p»rt,  have  entered  into  a  contract 
this  1st  day  of  February,  1903,  that  R.  R 
Eta,  Jr.,  Is  to  be  the  manager  of  said  drug 
store  now  owned  by  C.  F.  McCormIck  located . 
In  Kansaa  City,  Kansas,  on  lot  two  (2)  block 
three  (3),  No.  1932  Walnut  Park  Ad- 
dition. It  la  agrned  between  the  parties  that 
B.  E.  Ela,  Jr.,  Is  to  be  In  full  charge  of  the 
store  and  in  full  control  of  Its  management, 
and  to  be  its  manager  and  It  is  fnrther  agreed 
between. the  parties  to  this  contract  that  O. 
F.  McCormick  is  the  sole  owner  and  proprie- 
tor of  all  stock,  merchandise  and  fixtures  la 
said  store.  It  Is  further  agreed  between  the 
party  of  the  first  part  and  the  party  of  the 
second  part  that  the  stock  of  goods  shall  be 
kept  up  to  the  invoice  price  which  the  goods 
invoiced  on  or  about  the  first  of  October, 
1002,  and  it  is  further  agreed  that  the  amount 
of  stock,  includiug  medicines,  drugs,  sundries, 
fixtures,  other  goods  and  merchandise,  shall 
always  be  equal  and  amount  to  invoice  price 
which  the  goods  invoiced  oa  or  about  the 
first  days  of  October,  1902.  It  is  further 
agreed  and  consented  on  the  part  of  R.  E. 
Ela,  Jr.,  that  he  will  put  In  all  of  his  time, 
energy  and  efforts  to  control  such  business, 
and  that  he  will  not  engage  In  any  other  busi- 
ness while  this  contract  Is  In  effect,  but  give 
bis  whole  time  and  attention  to  tbe  man- 
agement of  the  store  now  subject  of  this  con- 
tract It  Is  further  agreed  that  R.  E.  Ela, 
Jr.,  shall  have  full  charge  of  said  store,  and 
that  B.  R  Ela,  Jr.,  of  tbe  first  part,  ont  of 
the  proceeds  of  the  business  shall  pay  all 
expenses  In  operating  the  store,  lacludlog 
light,  fuel,  water,  and  Insurance.  It  Is  fur- 
ther agreed  that  R.  B.  Ela,  Jr.,  is  to  pay  C. 
F.  HcCormlck,  party  of  tbe  second  part, 
eight  per  c«it.  per  annnm  on  five  thousand 
($5,000)  dollars.  To  be  paid  on  tbe  25tfa  of 
each  month.  The  first  payment  Is  to  be  paid 
February  25,  1903.  The  amount  to  be  paid 
each  month  is  tblrty-tbree  {3S%)  dollars  and 
tbe  payment  of  thirty-three  (33^)  dollars  is 
to  be  paid  as  long  as  this  contract  la  in  force. 
R.  B.  Ela,  Jr.,  Is  to  have  all  of  tbe  profits 
the  Btme  makes  after  paying  the  eight  per 
cmt.  per  annum  monthly  payments  to  C  F. 
McCormick,  of  the  second  part,  and  thnt  the 
party  of  tbe  first  part  shall  draw  no  salary 
vbatever.  It  Is  further  agreed  by  and  be- 
tween the  parties  hereto  that  the  party  of 
tbe  second  part  shall  have  tbe  privilege  and 
reserve  the  right  to  put  an  end  to  and  ter- 
minate this  contract  any  time  If  he  believe 
tbe  business  Is  not  running  satisfactory.  It 
to  further  agreed  on  tbe  part  of  tbe  party 
of  the  first  part  that  the  party  of  tbe  second 
part  shall  have  the  right  to  sell,  convey  and 
dispose  of  this  stock  of  merchandise  at  any 
tlhie  that  he  can  secnre  a  buyer  for  the  same 
and  also  take  Immediair  possession  of  said 
stock  when  he  has  found  a  buyer.  It  Is  fur- 
ther agreed  1^  party  of  the  second  part  that 
B.  B.  Ela,  Jr^  Is  to  bave  an  f^on  on  buyins 


said  stock  if  It  Is  to  be  sold  or  disposed  of, 
option  good  for  30  days.  It  is  further  agreed 
between  party  of  the  first  part  and  party 
of  tbe  Second  part  that  second  party  can 
make  a  weekly  inspection  of  the  books  and 
examine  the  stock  and  demand  an  accounting 
at  any  time  desired.  It  Is  further  agreed 
that  R.  E.  Ela,  Jr.,  party  of  the  first  part, 
and  C  F.  McCormick,  party  of  tbe  second 
part,  that  first  party  can  terminate  this  con- 
tract at  any  time  he  desires.  In  witness 
whereof,  parties  hereto  set  their  hands  and 
afllx  their  seal  on  tbe  day  and  year  first 
above  written.  R.  B.  Ela,  Jr.  0.  F.  McCor- 
mick." 

The  goods  purchased  of  plaintiffs  below,' 
nnder  the  Campbell  regime,  were  not  paid  for, 
and  hence  this  action  was  brought  and  a 
recovery  had  against  Campbell. 

Ryan  &  Ryan,  for  plaintiff  In  error.  O.  W. 
Reeder,  Austin  &  Austin,  and  Karnes,  New  ft 
Krautboff,  for  defendant  in  error. 

JOHNSTON,  O.  J.  (after  stating  the  facts). 
The  material  facts  In  the  case  are  not  in 
dispute,  hut  there  is  a  contention  as  to  the 
relation  of  J.  A  Camplrell  to  tbe  drug  busl-' 
ness  and  his  liability  for  the  contracts  made 
while  he  was  coudactlng  It  These  depend 
mainly  upon  the  Interpretation  and  obliga- 
tion of  the  McConnlck-Ela  contract  under 
which  Campbell  coutluned  tbe  business.  At 
an  early  stage  of  tbe  litigation  there  ap- 
pears to  have  been  some  claim  that  the 
contract  created  a  partnership  relation,  but 
all  parties  now  agree  that  McCormick  and 
Ela  were  not  partners,  and  Campbell  there- 
fore does  not  stand  in  such  relation  and 
cannot  be  held  liable  as  a  partner.  He  does 
contend  that  he  was  warranted  In  continu- 
ing the  business,  and  did  so  without  personal 
liability  because  Ela's  contract  did  not  termi- 
nate with  McCormlck's  death.  It  will  be 
observed  that  it  was  a  personal  contract 
which  ended  with  the  life  of  McCormick. 
It  was  expressly  stipulated  that  McCormick 
should  be  the  sole  owner  of  both  goods  and 
fixtures;  and,  while  Ela  was  given  the  man- 
agement of  the  store,  he  was  not  to  have  any 
ownership  or  interest  in  it.  Instead  of  re- 
ceiving a  fixed  salary,  his  compensation  was 
to  be  regulated  by  the  extent  of  the  business 
done ;  that  Is,  be  was  to  receive  as  compensa- 
tion all  above  a  fixed  amount  of  the  earnings 
which  was  to  be  paid  monthly  to  McCormick. 
Aside  from  this,  there  was  tbe  specific  pro- 
vision that  the  contract  could  be  terminated 
at  any  time  by  McCormick,  and  if  McCormick 
was  not  bound  to  continue  the  relation  with 
Ela.  it  is  certain  that  no  obligation  rested 
upon  Campbell  to  do  so.  It  is  clear,  there- 
fore, that  the  contract  was  dissolved  by  the 
death  of  McCormick,  and  that  it  had  no 
binding  effect  on  Campbell.  Marvel  v.  Phil- 
lips, 1G2  Mass.  399.  38  N.  E.  1117,  26  L.  R.  A. 
410,  44  Am.  St  Rep.  370;  Smith  r.  Preston, 
170  UL  179. 48  N.  B.  flSS;  Sbnltx  r.  Jobuson's  . 

Digitized  by  Google 


7G3 


85  PAOIFIO  REPOBTER. 


{Kui. 


Adm'r,  5  B.  Mon.  (Ky.)  497;  Dickinson  v. 
Calaban'8  AdmYs,  19  Fa.  227 ;  Bland's  Adm'r 
V.  Umetead,  23  Pa.  316 ;  2  Woerner  on  Ameri- 
can Law  of  Administration,  $  S28.  When 
Campbell  renewed  the  contract  with  Ela 
for  a  continuance  of  the  business  be  made 
himself  Individually  liable  for  such  obUga- 
tiona  as  bis  agent  should  contract  Upon 
his  appointment  as  administrator  the  legal 
title  of  the  stock  of  goods  vested  In  him,  and 
It  l)^me  bis  duty  to  sell  It  and  adminis- 
ter the  proceeds  as  the  statute  provides.  He 
had  no  authority  to  continue  and  carry  on  the 
drug  business  for  the  estate,  and  conti'acts 
made  by  him  in  the  conduct  of  the  business 
bind  him  personally  and  not  the  estate.  A 
representative  expressly  authorized  by  a  will 
to  carry  on  the  business  of  the  testator  for 
a  time  may  do  so  under  the  direction  of  the 
probate  court  One  so  authorized  Is  not 
bound  to  incur  the  hazard,  but  if  he  does, 
the  contracts  made  will  be  his  own,  and  he 
will  be  Individually  bound  by  them.  In  2 
Woerner  on  American  Law  of  Administra- 
tion, §  328,  it  is  said :  "The  executor  carry- 
ing on  the  business  under  the  will  is  per- 
sonally liable  to  the  persons  with  whom  he 
deals  as  such;  but  they  have  a  right  to  in- 
demnify themselves  for  the  payment  of  the 
debts  thereby  Incurred,  and  an  equitable 
right  arises  to  the  trade  creditors  to  resort 
to  the  estate.  If  their  remedy  against  the 
executor  is  unavailable." 

Here  there  was  no  will,  and  the  adminis- 
trator's only  duty  with  respect  to  the  busi- 
ness was  to  wind  It  up.  In  18  Cyc.  241,  it 
Is  said:  "The  general  rule  is  tbat  neither 
an  executor  nor  an  administrator  Is  justiSed 
in  placing  or  leaving  estates  in  trade,  for  this 
Is  a  hazardous  use  to  permit  of  trust  moneys, 
and  trading  lies  outside  the  scope  of  ad- 
ministrative functions.  So  great  a  breach 
of  trust  Is  it  for  the  representative  to  en- 
gage In  business  with  the  funds  of  the  estate 
that  the  law  charges  him  with  all  the  losses 
thereby  Incurred,  without  on  the  other  hand, 
allowing  him  to  receive  the  benefit  of  any 
profits  that  be  may  make;  the  rule  being 
tbat  the  persons  beneflcially  interested  in  the 
estate  may  either  hold  the  representative  lia- 
ble for  the  amount  so  used,  vrtth  Interest,  or  at 
their  election  take  all  their  profits  which  the 
representative  has  made  by  such  unauthoriz- 
ed use  of  the  funds  of  the  estate."  See 
also,  Willis  V.  Sharp,  113  N.  Y.  580,  21  N. 
B.  705,  4  li.  R.  A.  493 ;  Lucht  v.  Behrens,  28 
Ohio  St  231,  22  Am.  Rep.  378;  Williams 
on  Executors  {7th  Ed.)  791;  Schouler's  Ex- 
ecutors and  Administrators,  5  325;  11  A.  & 
E.  Eticycl.  of  L.  974.  Ela  was  not  employed 
by  Campbell' to  wind  up  the  business  of  the 
estate,  but  to  carry  it  on  hi  the  same  manner 
and  upon  the  same  plan  In  which  it  bad  been 
conducted  during  McCormlck's  lifetime.  It 
was  not  carried  on  In  pursuance  of  an  order 
of  the  court  or  other  authority,  and  hence 
Campbell  took  the  risk  of  any  loss  that  might 
oecur  and  made  himself  individually  liable 


for  the  purchases  of  goods  and  other  con- 
tracts made  by  his  agent 

We  find  no  error  In  the  record,  and  there- 
fore the  Judgment  will  be  affirmed.  All  the 
Justices  CQDcnrring. 

(73  Kan.  78« 
COX  et  al.  r.  CITIZENS'  STATE  BANK. 
(Supreme  Conrt  of  Kansas.  May  12,  1906.) 

1.  Bills  and  Notis— Timb  fos  Pbeserta- 

TION  OF  CHXOK  VOB  PaTMBKT. 

FavDient  of  a  chdck  need  not  be  demanded 

immediately,  but  if  the  party  receiving  it  and 
the  bank  on  which  it  la  drawn  are  in  the  same 
place,  presentation  of  it  on  the  day  after  it  is 
given  is  timely,  and,  if  they  are  not  in  the  same 
place,  it  is  only  necessary  to  put  it  Id  the  coarse 
of  collection  within  such  time, 

[Ed.  Note. — For  cases  in  point,  see  voL  7, 
Cent  Dig.  Bills  and  Notes,  SS  1095-109&] 

2.  Samij— Effect  of  Delat. 

In  order  for  delay  in  forwarding  and  pre- 
senting a  check  for  payment  to  defeat  recovery 
on  the  check  by  a  bona  fide  bolder,  the  drawer 
must  show  the  delay  caused  him  to  snEfer  Iosbl 

3.  SAUS—ACTIOn    OR  CUXCK— DlMBaASDIirO 
InOOBSEUENTS. 

An  indorsee,  in  suing  on  a  cheek  whidi 
was  not  paid,  may  disregard  or  cancel  all  In- 
dorsemente  carrying  It  forward  from  him  to  tin 
drawee. 

Error  from  District  Court  Allen  Coon^. 

Action  by  the  Citizens*  State  Bank  against 
W.  D.  Cox  and  others.  Judgment  for  plain- 
tiff. Defendants  bring  error.  Affirmed. 

Chris  Ritter  and  C.  J.  Peterson,  for  plain- 
tiffs in  error.  Amos  ft  Orton,  for  defend- 
ant In  error. 

PER  CURIAM.  It  is  the  law  that  checks 
are  payable  instantly  on  demand,  hat  It  is 
not  the  law  that  payment  of  a  t^eck  must 
be  demanded  instantly.  Granting  that  a 
check  has  some  features  of  a  bill  of  ex- 
change, under  the  statutes  of  this  state,  it 
need  not  be  presented  until  the  day  after 
It  Is  given.  If  the  party  receiving  It  and  the 
bank  upon  which  It  is  drawn  are  in  the  same 
place.  If  they  are  not  in  the  same  place,  it 
is  only  necessary  that  the  check  be  put  in 
course  of  collection  within  the  time  other- 
wise allowed  for  presentation.  It  cannot 
be  said  to  be  due  until  demand  for  payment 
Is  made.  If  not  forwarded  and  presetted 
within  the  time  allowed  by  the  rules  of  com- 
n.ercial  law,  the  drawer  must  show  the  de- 
lay catised  him  to  suffer  loss,  before  he 
can  defeat  recovery  by  a  bona  fide  holder. 
The  same  rule  holds  regarding  protest  and 
notice  of  nonpayment  Geo.  M.  Noble  &  Co. 
V.  Wm.  Doughten  (opinign  of  this  conrt  filed 
Dec.  9,  1905,  and  cases  there  cited)  83  Pac. 
1048.  The  statement  In  the  defendant's  an- 
swer that  the  check  was  due  the  day  it  was 
drawn  could  not  be  bnie,  and  no  facts  show- 
ing a  violation  of  the  rule  of  diligence  in  pre- 
senting the  check  and  subsequent  damage 
are  pleaded.  In  suing  upon  the  check  the 
indorsee  had  the  right  to  dlsr^rd  or  can- 
cel all  Indorsements  carrying  the  chei^  fbr- 
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ward  from  it  to  tbe  drawee.  Tbe  defend- 
ant's remedy  is  against  the  party  defratid- 
ing  them,  and  not  against  tbe  party  who  In 
good  faith  cashed  their  check. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


<73  Kan.  CSC) 

STALET  T.  HDFFORD  ct  al. 
(Supreme  Court  of  Kansas.   May  12,  1900.) 

Bbokebs— Salb  or  Realty— OouuissioNa. 

Where  one  employs  a  real  estate  broker  to 
find  a  buyer  for  land  which  he  occupies  with  his 
wife  as  a  bomentead,  and  the  broker  produces  a 
purchaser  ready  and  willing  to  take  tbe  prop- 
erty unon  the  prescribed  terms,  tbe  latter's 
claim  for  comp«is&tion  is  not  defeated  by  tbe 
fiict  that  a  sale  is  prevented  through  tlw  refusal 
«f  the  wife  to  execute  a  CMiTeyance* 
_  [Ea.  Notftr— For  cases  In  point,  see  ToL  8, 
Gent  Dig.  Brolters,  |  94.] 

(Syllabus  by  tbe  Gourt) 

Error  from  District  Courl;  Allen  Oonnty. 

Action  by  J.  H,  Hufford  and  another 
f^lnst  G.  O.  Staley.  Judgment  for  plaintifCs, 
defendant  brtngs  error.  AflSnned. 

Gbrla  Bitter,  for  plalnttfl  In^error.  J.  B. 
Atcbiaon,  for  defendants  In  mtm. 

ilABON.  J.  G.  O.  fitaley  employed  Hnf- 
f&rd  ft  Napier,  real  estate  areata,  tp  sell 
tor  a'stated  price  a  tract  of  land,  a  part  of 
whidi  was  occupied  by,  himself  and  wife  as 
a  iKHnestead,'  or  to  arrange  a  satisfactory 
exchange  ot  this  for  other  property.  The 
agents  found  a  buyer,  one  O.  A.  Martin, 
who  was  ready  and  wllUi^;  to  take  the  land 
npan  terms  that  wen  satltfactory  to  Staley, 
and  Staley  and  Martin  signed  a  paper  pur- 
porting to  be  a  contract  for  Its  sate  or  ex- 
change.  Staley'a  wife  did  not  execute  this 
Instrument  or  otherwise  consoit  to  tbe  bar- 
gain. She  refused  to  execute  a  deed,  and 
the  deal  consequently .  fell  through,  Jluf- 
ford  ft  Napier  sued  Staley  fOr  a  ccmmiiseion 
and  reoorered  a  Judgment  which  It  Is  the 
purpose  of  this  proceeding  to  reverse. 

Tbe  principal  ctmtentlon  of  the  plaintiff 
in  error  is  that,  Inasmudi  as  the  contract 
entered  Into  by  Stal^  and  Martin  was  void 
for  want  of  the  consent  of  Mrs.  Staley, 
there  could  be  no  recovery  for  services  in 
aninectl<m  with  It;  Thlmes  T..Stumpfr,  33 
Kan.  63,  6  Pac.  431,  being  relied  upon  to  sup- 
port this  view.  The  invalidity  of  that  con- 
tract does  not  affect  the  matter.  It  was 
competent  for  Stal^  to  employ  Hufford  ft 
Napier  to  find  a  buyer  for  property  which  he 
had  no  power  to  convey.  Just  as  he  might 
'have  employed  them  to  get  a  bidder  for  prop- 
erty which  he  did  not  own,  but  which  he  ex- 
pected to  be  able  to  controL  Having  asked 
and  received  their  services,  no  reason  is 
apparent  why  he  ^uld  not  pay  them  there- 
for ;  th^  having  done  eveiything  possible  on 
their  part,  and  their  efforts  to  accomplish  a 
sale  having  been  rendered  futile.  1^  the  in- 
ability of  Staley  to  procure  a  conveyance 


which  resulted  from  no  fault  of  theirs.  The 
purported  contract  signed  by  Staley  and 
Martin  is  of  no  importance  In  tbe  matter, 
except  as  evidence  that  the  terms  of  sale 
or  exchange  n^tiated  by  Hufford  &  Napier 
in  fact  met  tbe  requirements  of  Stal^, 
and  therefore  that  the  agents  had  performed 
the  duty  they  bad  undertaken.  The  case  is 
within  the  reason  of  the  rule  that  a  real 
estate  broker's  claim  for  commission  Is  not 
defeated  where  a  sale  Is  prevented  by  the 
fault  of  the  owner,  his  employer.  A  letter 
written  by  the  agento  contained  an  expres- 
sion to  the  effect  that  they  expected  no  pay, 
unless  they  made  a  trade.  This  did  not  al- 
ter the  essential  character  of  their  con- 
tract with  Staley,  or  affect  the  ai^Iicatlon 
of  the  rule  referred  to.  28  A.  ft  EL  EncycL 
of  L.  (2d  Ed.)  019,  920. 

C!omplaIn.t  is  also  made  of  the  refusal  of 
the  court  to  permit  the  introduction  of  cer- 
toin  testimony,  but  the  offer  was  made  under 
such  circumstances  that  it  was  clearly  within 
the  discretion  of  the  court  to  refuse  to  con- 
sider it  on  account  of  the  time  of  making  it 

Tbe  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(73  Kaa.  HI) 
FOWLER  et  al.  v,  WOOD  et  pi. 
(Supreme  Court  of  Kansas.   May  12,  1906.) 

1.  States— Bound  ABIES— N  A  viGABLB  Watebs 
— Change  in  Course. 

If  a  navigable  river  dividing  tbe  territory 
of  two  states  changes  its  position  by  graduu 
and  imperceptible  encroachment  or  -  Insensible 
recession,  so  that  tbe  process  by  which  the  re- 
moval is  accomplished  cannot  be  detected  while 
In  operation,  the  boundary  follows  tbe  ahiftiog 
thread  of  tbe  stream. 

[Ed.  Note. — For  cases  In  poln^  see  vol.  -44, 
Gent.  Dig.  States,  $  8.] 

2.  Navioabls  Watebs— Titlk  to  Bed  and 
Banes  qr  Navigable  Riveb. 

In  Kansas  the  title  to  the  bed  of  a 
navigable  river  Is  vested  in  the  state.  Private 
ownership  in  t)orderlng  land  extends  only  to  the 
river's  margin,  and  if  the  position  of  tbe  stream 
changes  in  tbe  manner  described  in  paragraph 
1,  tlw  boandary  between  tbe  land  of  the  state 
and  that  of  other  proprietors  follows  the  move- 
ment of  the  river's  edgie. 

[Ed.  Note. — For  cases  in  point,  see  YOl.  87, 
Cent.  Dig.  Navigable  Waters,  S  270.] 

3.  Saub— Sudden  Change. 

If,  wliile  a  river  of  the  character  described 
is  at  flood  stage,  an  lee  gorge  causes  a  sudden 
and  violent  Irruption  of  tSie  water,  whereby  tbe 
lands  upon  one  side  are  visibly  degraded  or 
submerged,  or  a  new  channel  is  cut.  the  state 
twundary  remains  stationary  at  its  former  loca- 
tion, and  the  titles  and  boundaries  of  private 
owners  remain  unchanged. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Navigable  Waters,  f  279;  vol.  41, 
Cent  Dig.  States.  S  S.} 

4.  Saue  —  Beappkabakcb  or  SumaaacD 

Lands. 

If,  through  the  deposit  of  alluvion  upon  the 
former  site,  a  deflection  of  the  current  of  the 
river,  or  other  action  of  the  water,  land  sub- 
merged by  avulsion  be  made  to  reappear,  it  may 
be  reclaimed,  if  its  identity  can  be  established. 

[Ed.  Note. — For  cases  in  point,  see  voL  87. 
Cent  Dig.  Navigable  Waters,  S  2T9J^ 
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6.  SaMK— ACCBBTION  AND  RELICTION. 

New  formatlotu  arising  from  tbe  bed  of  a 
river  belong  to  the  owner  of  the  bed,  and  new 
formations  added  to  a  bar  or  an  island  in  tbe 
channel  of  a  river  by  the  processes  of  accretion 
and  reliction  belong  to  the  owner  of  the  island  or 
bar. 

[Ed.  Note.— ^Por  cases  in  point,  see  vol.  87, 
Cent  Dig.  Navigable  Waters,  §  270.] 
0^  Same. 

In  order  to  effect  a  change  of  boundary, 
formations  resulting  from  accretion  or  relic- 
tion must  be  made  to  tbe  contiguous  land  and 
must  onerate  to  produce  an  expansion  of  the 
shore  line  outward  from  the  tract  to  which  tbey 
adhere. 

[Ed.  Note. — For  cases  In  point,  see  vol.  87, 
Cent.  Dig.  Navigable  Waters,  S  267.] 

7.  Same. 

If  the  owner  of  a  body  of  land,  a  part  of 
which  has  been  submerged,  convey  the  upland 
and  retain  title  to  the  remainder,  the  purchaser, 
upon  the  reappearance  of  the  submerged  portion, 
can  include  it  within  his  boundary  only  by  tbe 
processes  of  accretion  or  reliction. 
&  SaUI— RIQBT8  OF  RlPARtAN  OwHEBS. 

An  owner  of  land  bonnded  by  a  navigable 
stream  has  the  right  to  protect  his  soil  against 
inroads  of  the  water,  to  secure  accretions  which 
form  against  his  bank,  and  to  erect  and  main- 
tain improvements  necessary  to  promote  com- 
merce, navigation,  fishing,  and  other  uses  of 
the  river  as  navigable  water ;  but  he  has  no 
right,  by  obstructions  placed  across  the  main 
current  to  deflect  the  stream  Itself  Into  a  new 
ctinnnel. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Navigable  Waters,  |  247.] 

9.  Sams— ACCBBXIONS. 

If  the  channel  of  a  riyer  separating  main- 
land belonging  to  one  proprietor,  and  an  island, 
bar,  restored  land,  or  other  formation  belong- 
ing to  another  proprietor,  be  deflected  and  fill 
np  BO  that  the  two  bodies  of  land  join,  each 
owner  is  entitled  to  the  accretions  to  and  the 
relictions  from  his  own  shore.  If  the  channel 
fill  up  from  the  bottom,  without  accretion  to  or 
reliction  from  either  side,  the  boundary  is  the 
center  of  the  diannel,  as  it  was  before  the  water 
left  it 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent.  Dig.  Navigable  Waters,  S  270.]  ■ 

10.  Partition —  Finality  of  Deckee  — Sob- 
HEBGED  Land — Reappeasahce  AfTEB  Parti- 
tion. 

After  proceedings  had  been  commenced  to 

partition  a  body  of  land  bonnded  upon  two 
sides  by  navigable  streams  and  containing  250 
acres  more  or  less,  a  portion  of  the  tract  was 
submerged  by  a  violent  flood.  A  survey  was 
made  before  the  water  bad  subsided,  and  the 
partition  commissioners  reported  that,  owing  to 
the  waste  by  the  washing  away  of  tbe  banks 
of  the  rivers,  the  quantity  of  land  had  decreased 
to  200  acres.  Allotments  were  made  propoi*- 
tional  to  that  quantity,  and  the  report  was  con- 
firmed. The  next  year,  when  the  water  went 
down,  a  portion  of  the  submerged  land  reap- 
peared, and  all  of  it,  with  accretions  added, 
was  subsequently  restored.  Held,  the  owners 
are  entitled  to  a  partition  of  the  undivided  land, 
with  its  accretions,  on  tbe  equitable  ground  of 
a  mistake  as  to  the  existence  of  a  part  of  the 
subject-matter  of  the  former  suit 

11.  BODNDABIES  — NAVZQA.BLE  RiVEB  — Pas- 
BDMPTION. 

If  a  private  owner  grant  land,  bounding  it 
generally  upon  a  river,  the  presumption  that  the 
grant  will  carry  title  as  far  as  he  owns  is  re- 
buttable, the  question  being  purely  one  of  in- 
tention; and  when  the  intention  is  ascertain- 
able from  the  record  of  a  proceeding  or  the 


REPORTER.  <Eaa 

face  of  an  instrument,  other  evldene*  Is  Id> 

admissible. 
(Syllabus  by  the  Court) 

Error  from  District  Conrt,  Wyandotte 
County;  E.  L.  Fischer,  Judge. 

Action  by  Annie  B.  Wood  and  otben 
against  George  Anderson  Fowler  and  others. 
There  was  judgment  for  plaintiffs,  and  de- 
fendants bring  error.  Affirmed. 


The  following  1>  tbe  map  referred  to  in  tbe 
opinion: 


H.  M.  Meriwether,  Tbos.  J.  White,  Miller, 
Buchan&MlIler,  and  C.  F.  &■  S.D.  Hutchinga, 
for  plaintiffs  In  error.  Rosslngton.  Smith  & 
Hlsted,  W.  L.  Wood,  J.  O.  Fife,  B.  C.  Wright; 
Frank  Hagerman,  and  Wm.  B.  Trembly,  for 
defendants  In  error. 

BURCH,  3.  The  action  In  the  district  court 
was  one  of  ejectment  and  partition.  In  18S7, 
pursuant  to  treaty  stipulations  with  tbe 
Wyandotte  Indiana,  the  United  States  patent- 
ed to  Silas  Armstrong  a  tract  of  land.  Irregu- 
lar in  shape,  lying  In  tbe  forks  of  the  Missouri 
and  Kansas  rivers,  north  of  Turicey  creek, 
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containing  some  274.7  acres.  The  land  was 
low  bottom  land,  of  the  pecnllar  fbrmatton 
which  characterizes  tlie  valley  of  the  Missouri 
river  In  this  region,  and  subject  to  the  vlcls- 
Bltudea  which  result  from  the  conduct  of  that 
capricious  stream.  By  purchase  and  descent 
various  parties  acquired  undivided  interests 
In  this  land.  In  some  Instances  quantities  in 
acres  were  conveyed,  to  be  derived  from  the 
undivided  holdings  of  the  grantors.  By  the 
close  of  the  year  1866  some  26  dUferent  par- 
ties claimed  to  be  tenants  In  common  of  the 
tract,  and,  on  January  28,  ISN,  an  action 
was  brought  In  the  district  court  of  Wyan- 
dotte county  to  partition  It  The  petition  des- 
ignated the  land  as  "all  that  parcel  of  land 
lying  In  the  forks  of  the  Missouri  and  Kan- 
sas rivers  and  between  -the  Missouri  state 
line  and  the  Kansas  river  as  lies  north  of 
Turkey  creek."  The  area  was  estimated  at 
"about  2S0  acres  more  or  less."  On  April  11, 
1867,  tbe  court  ordered  that,  "for  the  purpose 
of  ascertaining  the  quantity  of  land  Included 
in  the  Iraundarles  mentioned  In  the  petition 
of  said  plaintllfs  a  snrvey  of  the  same  be 
mad^  and  It  being  represented  that  John 
Bnnk,  Jr.,  Is  a  competent  person  to  make 
said  snrv^,  he  Is  hereby  empowered  to  make 
tbe  same  and  report  by  Saturday  morning 
next."  On  April  18i  1867,  a  decree  of  parti- 
tion was  entered,  which  describes  the  land  as 
It  la  described  In  Uie  petition,  and  which 
closes  by  ordering  a  writ  in  due  form  to  be 
Issued  to  the  sheriff  of  Wyandotte  county, 
commanding  blm,  by  tlie  oath  of  three  judi- 
cious and  disinterested  freeholders  named,  to 
cause  "the  same  said  land**  to  he  set  off  and 
partitioned  among  the  pnitlM  found  by  the 
court  to  be  entitled  to  portions  thereof.  On 
September  28, 1867,  tbe  partition  commission- 
ers made  their  report  Those  who  were  en- 
titled to  acre  quantities  were  given  shares  out 
of  the  undivided  interests  of  their  grantors. 
In  the  description  of  various  allotments, 
boundary  lines  are  described  as  running  "to 
the  east  bank  of  the  Kansas  river;  tbence 
down  the  same  •  •  •"  etc.,  and  "to  the 
west  bank  of  the  Missouri  river;  thence  down 
the  same  •  •  etc.,  and  on  the  plat 
accompanying  the  report  a  number  of  lots 
are  extended  from  river  to  river.  The  com- 
missioners' report  concludes  with  the  follow- 
ing statements;  "By  a  survey  which  was 
made  of  the  lands  duting  the  April  term  ot 
the  first  district  court,  1867,  they  were  found 
to  contain  208.4  acres,  upon  which  a  divi- 
sion was  based.  •  *  •  A  careful  snrvey 
made  during  the  month  of  July  last  shows 
that  owing  to  the  waste  by  the  washing 
away  of  the  banks  of  the  Missouri  and  Kan- 
sas rivers,  the  quantity  of  the  land  has  de- 
creased to  200  acres.  The  allotments  are 
proportioned  to  this  In  quantity,  and  give  an 
area  to  Thomas  Ewing,  Jr.,  of  18« »/i oo 
acrea;  Armstrong  heirs,  34bVioo  acres; 
James,  64*«/ioo  acres;  Wood.  20»Vioo  acres; 
Wm.  Weer's  heirs,  25  is/ioo  acres;  Swope, 
9Vio»  acres,  and  tbe  Union  Pacific  Hallway 


B.  D.  llos/ioa  acres.  The  accompanying  plat 
hereto  attached  represoito  the  ailotifteiitB 
with  the  courses  and  distances  marked  on 
the  lines  and  the  several  arena  in  acres  and 
hundredths  of  an  aero.'*  The  report  of  the 
commlBSIonera  was  confirmed  by  the  court 
on  October  15,  1867,  and  no  action  having 
been  taken  to  review  the  proceedings,  they 
became  final. 

Subsequent  to  the  partltitm  suit  tbe  Mle- 
sonri  rivOT  omttnued  to  encroach  iqion  thosft 
allotments  of  which  It  formed  tbe  boundary, 
and,  in  order  to  prevmt  their  landa  from 
washing  away,  the  several  owners  entered 
Into  a  contract  -vritb  James  F.  Joy  to  deed 
him  certain  tracts  bordolng  upon  the  stream 
and  extending  back  for  quantity,  in  considera- 
tion of  his  riprappli^  the  river  bank.  Tbe 
agreemmt  la  dated  in  Ai^ust,  1808,  an^  the 
work  was'  completed  within  a  few  montha 
following.  Deeds  were  duly  delivered  to 
Joy,  whereto  he  acquired  the  entire  Mtesonrl 
river  frontage  from  the  mouth  of  the  Kan- 
sas  river  to  the  state  line,  except  that  oppo- 
site the  land  of  two  of  the  allottees  In  the 
partition  suit,  Swope  and  Swing,  who  paid 
tor  their  proportion  of  tbe  work  of  riioapping 
In  cash.  The  calls  In  the  J<^  deeds  were  tb 
the  bank  of  the  Missouri  rtvo*  and  down  and 
along  the  same.  Later  the  title  of  these  ri- 
parian owners  imssed  either  mediately  or  di- 
rectly to  the  Armour  Poddng  Company,  the 
Hannibal  ft  8t  Joseph  Ballroad  Company, 
the  Fowter  Land  Association,  the  Metropoli- 
tan Water  Company,  and  others.  From  the 
time  of,the  partition  down  to  the  time  when 
the  bank  was  protected,  a  considerable  quan- 
tity of  land  along  the  channel  of  the  river 
was  carried  away  by  erosion.  Tbe  final  snr^ 
vey  under  which  partition  was  made  is 
known  as  the  Miller  survey  and  the  riprap 
bank,  or  Joy  deed  line,  lay  scrath  of  the 
north  line  of  the  Miller  survey  at  distances 
varying  from  200  to  300  feet.  Tbe  compos- 
ite map  following  Indicates  crudely  tbe  po- 
sition of  the  Missouri  river  bank  at  the  time 
of  the  government  snrvey,  the  Miller  sur- 
vey line,  the  riprap  bank  or  Joy  deed 
line,  several  of  the  allotments  made  by  the 
commissioners  In  the  partition  suit  and  af- 
fords some  other  Information  which  may  be 
useful  in  arriving  at  a  comprehension  of  the 
case.  From  1868  until  1888  the  deep  water 
channel  of  the  Missouri  river  lay  next  to  the 
riprap  bank.  Business  enterprises  requir- 
ing access  to  the  river  were  established  there. 
For  a  long  time  the  Fowler  Packing  Company 
maintained  a  wharf  upon  Its  land  (partition 
lot  16  and  a  segment  of  lot  IC).  from  which 
steamboats  loaded  and  discharged  their  car- 
goes, and  all  tbe  commerce  of  the  stream  was 
carried  upon  the  current  which  pressed 
against  that  bank.  About  the  year  1889,  the 
main  current  was  diverted  to  the  Missouri 
side  of  tbe  stream.  The  old  channel  filled 
up  and,  at  the  commencement  of  this  litiga- 
tion, the  river  was  separated  from  the  old 
riprap  bonk  by  a  wide  stretch  of  iaod  mans 
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«crefl  In  extent  Tbfa  suit  relates  to  land  ly- 
ing ndrth  of  the  Miller  surrey  line  and  between 
that  line  and  the  river  where  It  now  runs. 
The  plaintiffs  are  persons  who  have  obtained 
title  by  purchase  or  descent  from  the  allot- 
tees in  the  partition  suit,  other  than  those 
who  were  given  acre  quantities,  and,  for  all 
purposes  of  the  case,  may  be  termed  tenants 
In  common  of  the  Armstrong  grant.  The  de- 
fendants may  t>e  designated  as  purchasers  of 
those  portions  of  the  Armstrong  grant  which 
are  suon'n  by  the  report  of  the  eommisBioners 
In  the  partition  suit  to  border  upon  the  Miss- 
ouri river.  With  them  are  joined  some  of 
the  co-tenants  of  the  plaintiffs.  The  plain- 
tiffs claim  that,  following  unusual  rains,  the 
Ice  In  the  Missouri  and  Kansas  rivers  broke 
up  early  In  the  year  1867  after  the  partition 
proceedings  were  begun^  and  formed  a  gorge 
near  the  confluence  of  the  streams.  A  stage 
of  extraordinary  high  water  followed,  and 
the  Missouri  river  with  great  rapidity  and 
violence  cut  a  new  channel  through  the  tract 
described  In  the  partition  suit  The  June 
rise  succeeded,  and  the  water  continued  high 
throughout  the  year.  The  April  survey  in 
the  partition  proceedings  disclosed  that  but 
208  of  the  250  acres  of  land  remained,  and, 
by  the  next  July,  8  acres  of  that  had  washed 
away.  Consequently  200  acres  and  no  more 
were  partitioned;  the  allotments  being  made 
proportional  to  that  quantity.  Upon  the  sub- 
.sldence  of  the  flood  in  1868,  a  portion  of  the 
Armstrong  grant  which  bad  been  submerged, 
and  which  had  been  cut  off  from  the  parti- 
Honed  land  by  the  new  channel  of  the  river, 
reappeared  In  the  form  of  an  Island,  upon 
both  sides  of  which  the  water  flowed;  the 
great  volume,  however,  passing  through  the 
channel  and  continuing  to  erode  the  bank  un- 
til the  Joy  deed  line  was  reached.  The  size 
of  this  island  Increased  by  accretions  to  It 
upon  all  sides.  About  the  year  1880  some  of 
the  defendants  placed  obstructions  out  in  the 
channel  of  the  stream  which,  together  with 
other  artificial  means,  caused  the  main  cur- 
rent to  be  deflected  to  the  opposite  shore. 
For  some  time  the  water  lay  in  pools  along 
the  channel  next  to  the  riprap  bank,  but 
these  at  last  disappeared  and  the  island  ex- 
panded to  the  mainland.  The  plaintiffs  say 
they  were  not  deprived  of  their  land  by  the 
action  of  the  river  in  the  year  1SG7  or  by  the 
partition  proceedings  or  by  any  other  means, 
and  that  all  of  such  land,  with  its  accretions, 
has  been  restored  to  them  unpartitloned  and 
in  identifiable  form.  The  defendants  dispute 
the  facts  furnishiag  the  foundation  of  the 
plalntifTs  claim.  They  dispute  some  of  the 
legal  principles  Invoked  In  aid  of  sncfa  claim, 
and  tbey  deny  the  applicability  of  other  prin- 
ciples essential  to  Its  support  Further  than 
this,  they  assert  that  the  plaintiffs  are  es- 
topped from  claiming  that  all  the  land  of  the 
Armstrong  grant  was  not  partitioned  and  are 
estopped  from  denying  that  the  partition  al- 
lotments have  followed  the  recession  of  their 
movable  boundary,  the  river  itself,  to  Ita 


present  location.  Upon  a  trial  by  Jury,  the 
plaintiffs  and  those  defendants  who  are  co- 
tenants  with  them  were  awarded  land  Indi- 
cated by  the  shaded  portion  of  the  map.  The 
court  rendered  Judgment  upon  the  verdict 
and  reserved  the  matter  of  partition,  pending 
this  proceeding  In  error.  The  Jury  returned 
answers  to  a  large  number  of  special  ques- 
tions covering  practically  all  of  the  facts. 

The  special  findings  show  that  In  1S56 
the  Armstrong  grant  contained  274.7  acres. 
When  the  partition  suit  was  commenced  it 
contained  250  acres,  more  or  less.  A  new 
channel  was  cut  through  the  la^d  in  con- 
troversy by  the  high  watere  of  the  Missouri 
river  in  1867;  the  laud  in  controveray  was 
suddenly  and  perceptibly  submerged  by  the 
violent  rise  of  the, river  in  that  year;  the 
ice  gorge  of  that  year  caused  the  river  to 
cut  a  new  channel  and  to  wash  away  the  bank; 
the  cutting  and  the  washing  away  of  the  bank 
between  Kaw  Point  (the  point  of  land  at  the 
Junction  of  the  rivers)  and  the  state  Hue  was 
not  done  In  the  usual  manner  of  cutting  along 
the  banks  of  the  Missouri  river;  the  new  chan- 
nel varied  from  200  to  300  feet  In  width, 
and  after  it  was  cut  was  the  main  channel 
of  the  river.  The  Jury  further  flnda  that 
In  1865  or  1866  the  Missouri  river  began 
to  wash  away  the  bank  forming  the  border 
of  the  Armstrong  grant  and  In  1866  and  1867 
the  land  caved  Into  the  river  and  washed 
away  quite  rapidly;  but  as  distinguished 
from  this  process,  a  portion  of  the  land  was 
cut  off  by  the  new  channel  of  1867  and  left 
tying  to  the  north  of  It  In  the  form  of  an 
Island.  The  land  so  cut  off  was  from  100  to 
200  feet  wide  and  from  800  to  1,000  feet  long. 
It  lay  some  000  or  700  feet  out  measured 
from  the  line  the  river  reached  when  the 
south  bank  was  riprapped,  and  the  south 
boundary  of  partition  lot  18,  if  extentted. 
would  have  about  crossed  its  northwest  point 
No  Island  was  in  existence  between  the 
mouth  of  the  Kansas  river  and  the  state  line 
when  the  partition  suit  was  commenced. 
The  one  formed  as  described  continued  In  ex- 
istence at  all  times  up  to  1891  of  1802,  whm 
the  water  ceased  to  flow  in  the  channel  Be- 
rating It  from  the  mainland.  The  findings 
also-  state  that  the  high  water  continued 
during  the  entire  season  of  1867.  During  the 
flood  the  Island  referred  to  was  entirely 
submet^ed.  The  top  of  It  was  sconred  off 
and  washed  away.  It  did  not  reappear  un- 
til the  water  bbd  subsided  tbe  next  year, 
and  then  It  presented  Its^  aa  a  new  forma- 
tlcm  of  sand,  or  sand  and  9oH,  which  afto^ 
ward  supported  a  growth  of  willows  and 
weeds  fOr  some  of  the  time.  In  later  years 
It  was  frequently  submerged  and  Its  con- 
flgnratlon  changed  somewhat  but  It  remain- 
ed visible  at  all  times  In  low  stages  of  water. 
In  answer  to  one  of  the  numwons  and  per- 
tinacious special  questions  upon  this  subject 
the  Jury  used  the  expression  '*Tety  low  wa- 
ter." The  Jury  further  finds  that  a  portlcu 
of  tlie  land  In  controversy  was  formed 
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accretions  to  the  Island.  Prior  to  1889  an 
accretion  of  sand,  or  sand  and  soli,  formed 
In  front  of  partition  lot  18,  about  100  feet 
wide  at  Kaw  Point  In  that  jcat  wbat  Is 
known  as  the  "waterworks  dyke"  was  eon- 
strncted  In  the  river  by  the  defendant,  the 
Metropolitan  Water  Company,  commencing 
100  feet  from  the  riprap  bank.  At  the  time 
the  dyke  was  built  no  de[>o8lts  had  begun  to 
form  In  front  of  lots  12,  13,  and  14.  An 
accretion  also  formed  in  front  of  lots  15  and 
10,  bat  to  the  time  of  bringing  suit  It  bad 
extended  only  250  feet,  less  than  the  width 
of  tbe  channel  between  the  mainland  and  the 
Island.  After  the  dyke  was  constructed  the 
river  ran  around  the  end  of  the  Island  In  a 
south  easterly  direction  In  a  diannel  lying 
north  of  It.  Tbe  Ohio  avenue  sewer  of 
Kansas  City,  Kan.,  was  extended  to  this 
channel  in  1880,  but  the  river  ceased  to  run 
tbere,  and  by  1892  It  had  entirely  filled  up; 
the  river  having  receded  beyond  the  govem- 
ment  survey  line  of  18&6.  niese  findings  are 
ooncluslve  upon  the  facts  to  whldk  they  relate, 
and  require  consideration  In  the  light  of  the 
legal  doctrlqes  of  avulsion,  submergence,  and 
reappearance,  and  accretion  and  reliction,  to 
determine  tbe  lights  of  the  parties  to  the 
salt.  The  verdict  being  a  general  one,  the 
evidence  favorable  to  the  plalntlffii  and  con- 
sistent with  the  qwdal  findings  controls  in 
ell  matters  not  covoed  by  the  findings  than- 

In  the  year  1867  ttie  Missouri  river  formed 
tlie  boundary  between  the  state  of  Missouri 
and  the  state  of  Kansas  at  the  place  In  ques- 
tion. The  stream  was  navigable,  constituted 
a  public  highway  between  the  two  states, 
and,  under  the  legal  policy  of  eacta,  title 
to  Its  bed  was  vested  in  Ihem;  the  dividing 
line  iKlng  the  center  of  the  main  diannel. 
The  courses  of  rivers  being  determined  1:^ 
the  operation  of  the  el«nents,  according  to 
natural  laws  they  are  subject  to  changes  of 
location.  If  the  change  in  the  position  of  a 
navigable  river  dividing  tbe  territory  of  two 
states  he  by  gradual  and  imperceptible  en- 
croa^ment  or  Insensible  recession,  so  that 
the  process  cannot  be  detected  while  it  Is 
going  on,  the  boundary  follows  the  shifting 
thread  of  the  stream.  But  If,  from  storm 
or  flood  or  other  known  violent  natural  cause, 
there  b«  a  sudden,  visible  Irruption  of  the 
water,  whereto  the  lands  upon  one  side  are 
degraded  or  submerged  or  a  new  channel  Is 
cut  for  the  stream,  the  boundary  remains  Sta- 
tionary at  Its  former  location,  and  the  bound- 
aries of  riparian  owners  whose  lands  have 
been  affected  remain  un<^anged.  These  princi- 
ple are'  elementary  In  the  law.  The  iKMks 
teem  with  learning  upon  the  subject  and  the 
collation  of  authorities  would  t>e  a  work  of 
snpererogntlon.  McBridev.SteInweden( opin- 
ion by  this  court  filed  January  6,  1006) 
83  Pac.  8S2.  It  is  argued,  however,  that 
becanse  of  Its  crooked  coursw;,  the  velocity  of 
Its  current,  the  friable  character  of  its  banks, 
and  the  quicksand  substratum  of  the  adjacent 


soil,  It  Is  characteristic  of  0ie  Missouri  river 
that  large  pieces  of  upland  should  sudd^ly, 
visibly,  and  perceptibly  break  off,  plunge  Into 
the  water,  and  be  swept  away ;  and  from  this 
fact  it  is  concluded  that  the  law  of  avul- 
sion cannot  be  applied  to  the  conduct  of  this 
stream,  or,  at  least  that  it  governs  only  In 
"ox-bow"  cases  like  Cooley  v.  Golden,  IIT 
Mo.  33,  23  S.  W.  100,  21  L.  R.  A.  300;  Missouri 
y.  Nebraska,  196  U.  S.  23,  26  Sup.  Ct  155, 
49  Ed.  872,  and  Nebraska  v.  Iowa,  148  C. 
S.  359,  12  Sup.  Ct  396,  86  L.  Ed.  ISa  If 
this  river  be  distinguished  from  oOiers  by 
the  violence  and  rapidity  with  whldi  It  In- 
vades the  lands  adjacent  to  its  course  the 
findings  of  the  Jury  are  explicit  upon  tbe 
point  that  the  Armstrong  grant  was  not 
ravaged  in  the  usual  manner  of  cutting  along 
Its  banks,  and  a  clear  distinction  is  made  be- 
tween the  caving  and  washing  away  of  margiur 
al  son  and  the  phenomena  of  this  case.  The 
ice  dam  In  the  stream  added  an  unusual  and 
aggravating  feature.  Nothing  short  of  the 
liberated  energy  of  gorged  water  at  flood  tide 
could  have  produced  the  tremendous  results 
described  In  the  testimony  supporting  tbe  spe- 
cial flndlngs.  It  is  said  that  after  the  water 
gatoed  headway  it  went  through  the  land 
with  a  rusli,  tearing  out  the  earth  in  massive 
blocks  6,  10,  20.  26,  and  SO  feet  In  width 
and  Btmietlmes  40,  60,  and  800  feet  long,  fell- 
ing forest  trees  and  otherwise  devastating  the 
tract  so  that,  upon  an  abatanent  of  the  Inun- 
dation, in  place  of  farm  land  a  river  diannel 
100  yards  wide  Berated  a  drauded  island 
from  the  shor&  The  a^moit  for  the  limi- 
tation of  the  avulsion  doctrine  was  made  in 
favor  of  the  abolition  of  the  law  of  accre- 
tion from  the  valley  of  the  Missouri  river  in 
the  cases  of  Missouri  v.  Nebradte  and  Ne- 
braska V.  Iowa,  supra.  The  court  held,  how- 
ever, that  notwithstending  the  greater  rapidi- 
ty of  changes  here  than  elsewhere^  the  funda- 
mental principles  of  the  law  were  not  af- 
fected. 

In  the  case  of  St  Louis  v.  Rnts,  188  IT. 
S.  226, 11  Sup.  Ct  887, 84  L.  Bd.  S^,  tbe  litl-' 
gatlon  arose  out  of  Circumstances  much  less 
extraordinary  than  those  connected  with  the 
flood  of  1867,  but  the  rights  of  tbe  parties' 
were  solved  upon  the  theory  of  an  avulsion. 
The  facts  were  that  the  washing  away  of 
the  banks  of  the  Mississippi  river  opposite 
the  city  of  St  Louis  usually  occurred  at  the 
time  of  the  spring  floods,  which  varied  In 
duration,  but  lasted  from  4  to  8  weeks.  Bach 
flood  usually  carried  away  a  strip  of  land 
from  off  the  river  bank  250  to  300  feet  in 
wldtii,  the  loss  of  which  could  be  perceived 
In  Ite  progress.  As  much  as  a  dty  block 
would  be  cut  off  and  washed  away  In  a  day 
or  two,  and  masses  of  earth  from  10  to  15 
feet  in  width  frequently  caved  off,  fell  Into 
the  river,  and  were  washed  away  at  one 
time.  The  court  said:  "By  findings  of  fact 
6  to  9,  the  sudden  and  perceptible  loss  of 
land  on  the  premises  conveyed  to  the  plain- 
tiff, which  was  visible  in  Its  progress,  dld* 
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not  deprive  Blumentbal,  aa  riparian  proprie- 
tor, of  lilB  fee  la  the  submerged  land,  nor  In 
any  manner  change  the  boundaries  of  the 
surveys  on  the  river  front,  as  they  existed 
In  1865,  when  tbe  land  commenced  to  be 
washed  away.  It  is  contended  by  the  de- 
fendant, not  only  that  the  plaintiff  never  had 
any  title  to  the  bed  of  the  river,  but  that, 
when  the  dry  land  of  whlcb  he  was  In  pos- 
session was  swept  away  by  tbe  river  and 
ceased  to  exist,  his  ownership  of  that  land 
also  ceased  to  exist.  It  Is  laid  down,  how- 
ever, by  all  the  authorities,  that,  If  the  bed 
of  the  stream  changes  Imperceptibly  by  the 
gradual  washing  away  of  the  banks,  the  line 
of  the  land  bordering  upon  It  changes  with 
It,  but  that.  If  the  change  is  by  reason  of  a 
freshet,  and  occurs  suddenly,  the  line  re- 
mains as  It  was  originally.  This  principle 
Is  recognized  by  the  Supreme  Court  of  1111- 
Dols,  In  Buttenutb  t.  St.  Louis  Bridge  Com- 
pany, 123  111.  535,  546,  17  N.  E.  439,  443,  5 
Am.  St.  Rep.  545,  In  these  words :  'The  law, 
as  stated  by  law  writers,  and  in  the  adjudged 
cases,  seems  to  be  that  where  a  .river  Is 
declared  to  be  the  boundary  between  states, 
although  it  may  change  Imperceptibly,  from 
natural  causes,  the  river,  as  it  runs,  continues 
to  be  the  boundary.  But  if  the  river  should 
suddenly  change  its  course,  or  desert  the 
original  channel,  the  rule  of  law  Is  that  the 
boundary  remains  In  the  middle  of  the  de- 
serted  river  bed.' "  In  the  case  of  City  of 
Chicago  V.  Ward,  169  111.  392,  48  N.  E.  927, 
38  L.  R.  A.  849,  01  Am.  St  Rep.  185,  the  tes- 
timony disclosed  that  the  building  of  certain 
piers  in  the  city  of  Chicago  had  the  efTect 
of  throwing  a  strong  current  of  the  Chicago 
river  against  tbe  shore  of  Lake  Michigan, 
which  gradually  undermined  the  bank.  Up- 
on the  occasion  of  storms  the  bank  would 
fall,  sometimes  5,  10,  and  30  feet  In  width  at 
a  time,  and  sometimes  as  much  as  100  feet 
would  be  washed  away  In  a  single  storm. 
The  court  held  that  tbe  boundaries  of  the 
land  were  not  changed,  quoting,  among  oth- 
er authorities,  Hargrave's  Law  Tracts.  36, 
S7,  as  follows:  "If  a  subject  hath  land  ad- 
joining the  sea,  and  the  violence  of  the  sea 
swallow  It  up,  but  so  that  yet  there  be  rea- 
sonable marks  to  continue  the  notice  of  It, 
or,  though  the  marks  be  defaced,  yet  if  by 
situation  and  extent  of  quantity  and  bound- 
ing upon  the  firm  land  the  same  can  be 
tnown,  though  the  sea  leave  this  land  again, 
or  It  be  by  art  or  Industry  regained,  the  sub- 
ject does  not  lose  his  property;  and  accord- 
ingly it  was  held  by  Cooke  and  Foster,  M. 
(7  Jac.  C.  B.),  though  the  Inundation  con- 
tinue  40  years.  But  if  It  be  freely  left  again 
by  the  reflux  and  recess  of  tbe  sea,  the  own- 
er may  have  bis  land  as  before.  If  he  can 
make  It  out  where  and  what  It  was,  for  he 
csnnot  lose  his  propriety  of  the  soil,  though 
It  be  for  a  time  become  part  of  the  sea  and 
within  the  admiral  jurisdiction  while  It  so 
continues."  The  conclusion  of  the  court  was 
expressed  tbus :   "Under  the  authorities,  and 


according  to  all  reasonable  deductions  from 
legal  prindplee,  we  must  hold  that  tbe  title 
to  these  lands  submerged  by  the  action  of 
Lake  Michigan  was  not  lost,  and  that  by 
their  subsequent  reclamation  the  city  has 
completely  reasserted  its  title  thereto,  as 
such  title  stood  at  tbe  time  of  the  dedica- 
tion of  the  respective  plats  thereof."  In 
Farnham  on  Watere,  vol.  3,  §  848,  It  is  said: 
"In  case  tbe  river  shifts  its  position  so  as 
to  submerge  land  on  one  shore,  the  question 
Is  one  of  boundary.  As  seen  In  the  preced- 
ing section,  If  the  change  In  the  river  chan- 
nel Is  sudden,  titles  of  the  opposite  pro- 
prietors are  not  changed,  but  If  it  la  gradual 
and  Imperceptible,  the  middle  thread  of  the 
river  remains  the  boundary  line.  •  •  • 
It  win  be  remembered  that  tbe  rule  that  the 
thread  of  the  stream  remains  the  boundary 
regardless  of  changes  is  based  on  tbe  fact 
that  the  law  presumes  that  the  river  does  not 
change.  This  presumption  should  not  be  per- 
mitted to  overcome  an  obvious  and  well- 
established  fact  Therefore,  If  tbe  change 
does  not  come  within  tbe  definition  of  gradual 
and  imperceptible,  but  tbe  land  Is  rapidly 
washed  away  on  one  aide  and  formed  on  the 
other,  tbe  fiction  should  give  way  to  the 
fact,  and  the  owner  should  not  lose  title 
to  his  property.  Tbe  title  to  tbe  land  itself 
Is  of  more  Importance  than  the  riparian  right 
of  access  to  the  water  or  convenience  of  liav- 
Ing  a  natural,  rather  than  a  mathematical, 
boundary;  and  rules  whlcb  were  made  for 
convenience  should  not  be  permitted  to  wrest 
the  title  to  land  from  Its  true  owner."  These 
authorities  are  sufficient  to  show  that  the 
events  of  1807  are  clearly  comprehended 
within  the  meaning  of  the  term  "avulsion," 
and  It  Is  not  necessary  that  time  be  spent 
refining  upon  tbe  words  "gradual"  and  "Im- 
perceptible," or  in  framing  new  definitions  to 
fit  the  varying  facts  of  different  cases.  They 
further  show  that  it  Is  not  necessary  that  the 
the  river  should  be  "annihilated"  in  Its  old 
bed  and  "reproduced  in  Its  new  bed" — ^boiv 
rowing  an  expression  from  VatteL 

If  the  earth  where  Dr.  Wood's  house  stood 
had  not  been  swept  away  by  tbe  torrent  K 
his  fences  bad  not  gone  down  the  stream.  If 
his  cornfield  bad  remained  undisturbed,  and 
that  part  of  tbe  Armstrong  grant  cut  off  by 
tbe  new  channel  had  not  been  stripped  of  Its 
v^etatlon,  there  would  be  no  contention 
now  that  a  portion  of  the  land  had  not  been 
partitioned.  Tbe  fact  of  Its  submergence 
and  the  formation  of  new  land  on  the  old 
site  makes  no  difference  In  the  rights  of  the 
parties.  "If  tbe  sea  swallow  land,  if  tbe 
bounds  can  be  ascertained  the  owner  may 
have  them  again  if  they  are  subsequently 
left  to  dry  or  are  regained  by  him.  And  If 
the  former  extent  of  land  can  be  known,  It 
shall  be  returned  to  the  owner."  Hale,  De 
Jure  Marls,  chap.  4;  2  Rollers  Abr.  16S. 
"When  the  denudation  of  the  soil  by  tbe 
water  is  sudden  and  perceptible,  the  title  Is 
not  changed.  *   *  *  If  naviffable  waters, 
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owned  bf  flw  Crown  or  State,  snddsnly  en- 
croadi  npm  prlTate  lands  adjc^nlng,  and 
there  an  marks  by  wblch  tli^  limits  can  be 
determined,  the  tltle'to  the  soil  thus  covered 
raualns  In  the-  former  owner,  and  iip<m  the 
rece88i(m  of  the  water  It  la  restored  as  hte 
property.  Thonffh  the  orerflow  continues  for 
40  yeara,  yet  U  the  water  recedes  the  own« 
has  his  land  again."  Gould  on  Waters,  S  IBS. 
In  Famham  an  Watera,  |  848,  it  Is  said: 
"When  the  tltte  to  the  bed  of  the  river  is 
in  the  public,  the  sndden  submergrace  of  a 
parcel  of  land  on  the  foreshore  doea  not 
destroy  ihe  title  of  the  private  owner.  U 
within  a  reasonable  time  It  can  be  reclaimed 
and  the  former  boundaries  established." 
These  texts  are  supported  by  the  decisions 
of  the  courts,  and  midonbtedly  express  tiie 
true  mle  (rf  law. 

Huliy  V.  Norton  et  aU  100  N.  T.  424*  8 
N.  B.  S81,  6S  Am.  200,  Is  a  leading  case 
upon  this  Bobject  The  t^Uabus  reads: 
**Land  lost  snbmargence  may  be  regained 
by  reliction,  unless  the  submergoice  has  been 
followed  by  such  a  lapse  of  time  as  precludes 
tbe  identity  of  the  land  fr<nn  being  establish- 
ed. If,  after  a  submergence,  the  water  dls* 
appears  from  the  land  elthw  by  Its  gradual 
retirement  or  tbe  Ovation  of  the  land  by 
natural  or  artificial  means,  the  proprietor- 
ship returns  to  the  original  owner.  No  lapse 
of  time  during  wUch  tiie  submergence  has 
continued  bars  tlie  right  of  the  owner  to 
enter  vptoi  the  land  reclaimed  and  assert 
his  proprietorship  when  the  Identic  can  be 
established  by  reasonable  marks,  or  by  sltna- 
tlwi,  extent  of  quantity  or  boundary  on  the 
firm  land.  And  so,  if  an  island  form  upon 
the  land  sobmerged.  It  belongs  to  the  original 
owner.*'  In  the  opinion  it  la  said:  "It  Is 
not,  however,  every  disappearance  of  land 
by  erosion  or  submergence  that  destn^  tiie 
title  of  tbe  true  owner,  or  mables  anolber 
to  acquire  It,  for  the  erosl(m  must  be  ac- 
cmnpanled  b/  a  tranqrartetton  of  the  land 
beyond  the  ownor's  boundary  to  effect  that 
result,  or  the  sobmergoice  followed  by  such 
a  lapse  of  time  as  will  predude  the  identity 
of  the  property  from  being  established  upon 
Its  reliction.  land  lost  by  submergmce  may 
be  regained  by  reliction,  and  its  disappear- 
ance by  erosion  may  be  returned  by  accre- 
tion, upon  which  the  ownership  temporarily 
lost  will  be  regained.  •  •  •  a  case  quite 
In  point  Is  referred  to  by  the  resp(mdait*s 
oouttsel  as  arising  in  Delaware  In  ISIS,  de- 
cided by  the  court  of  common  pleas  VJpon  a 
learned  iqilnlon  Judge  Wilson,  a  copy  of 
which  la  attached  to  tSie  plaintiff's  briefs 
The  case  does  not  seem  to  be  elsewhere  re- 
ported. It  arose  over  the  ownership  of  an 
Island  called  'Wilson's  Bar,'  which  had  been 
created  by  alluvion  upon  land  formerly  con- 
tained within  the  boundaries  of  on  Island 
called  Uttlo  Tlnnlcnm,'  but  which  at  some 
time  had  been  worn  away  1^  the  ocean.  Tbe 
court  say :  The  right  to  the  new  island  and 
aSso  to  land  gained  by  alluvltm  or  dereliction, 
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all  of  which  are  goremed  by  the  same  jfxta' 
dple,  follows  the  right  to  the  soil  wblidi 
Is  covered  by  the  water.  Though  the  surface 
of  the  lower  part  of  Idttle  Tlnnlcum  was 
destroyed  by  the  force  of  the  winds  and  the 
waves,  and  it  was  ccmsequoitly  overflowed 
the  water  of  the  river,  yet  the  owner  ffld 
not  lose  the  propriety  of  tbe  remaining  land 
covered  by  the  water;  If  it  was  r^alned 
either  by  natural  or  artlflclal  meani^  it  con- 
tinued to  belong  to  the  original  proprietor.' 
Hie  earth  deposited  on  it  became  his  by  the 
right  of  alluTton,  and  of  course  this  island 
formed  on  it  by  such  d^wslt  became  his. 
And  though  it  probably  has  ataided  be- 
yond the  limits  of  the  old  island,  the  addi- 
tion is  plainly  alluvion."  The  Delaware  de- 
cSaloa  referred  to..  Morris  v.  Brooke,  Del. 
Common  Fleas;  July,  181S,  has  beea  pdnteA 
In  53  Am.  R^,  at  page  2iS,  In  the  recent 
case  of  Busies  et  al.  v.  Belrs  of  Bimey  et 
al.,  107  La.  664,  82  South.  SO,  tbe  principle 
under  consideration  was  applied  to  land  un- 
covered by  the  recession  of  tbe  waters  of 
"Lake  Goitenntar'  from  a  portion  of  Do 
Soto  point  oppotAto  VldEsburg.  Tbe  so-called 
lake  was  an  enlargement  of  the  Mlaslaslppl 
river  which  was  formed  a  cut  made 
through  the  tongue  of  land  In  1S76L  The 
watCT  waa  drawn  ofC.  and  the  lake  gradually 
filled  up.  by  the  river  making  another  cut 
to  a  point  farther  down  tbe  stream  In  1898L 
The  opinion  was  based  on  the  standard  au- 
thorities, and  the  syllabus  reads:  "If.  after 
submergence,  the  water  disappears  from  tbe 
land,  elthK  l^  gradual  retirement,  or  by  the 
elevation  of  the  land  t^  natural  or  artifi- 
cial means,  and  Its  identity  can  be  establish- 
ed lay  rcnsonable  marki^  or  by  situation,  ex- 
Uat,  quantity,  or  boundary  lines,  the  pro- 
prietorship returns  to  the  origbial  owner.** 
In  the  case  of  St  Louis  v.  Ruts,  laS  U.  8. 
220.  U  Sup.  Ct  837.  84  L  Ed.  941.  it  is 
said:  "It  Is  laid  down  by  all  the  iiutboritles 
that,  if  an  Island  ur  dry  land  forms  upon 
that  part  of  the  bed  of  a  river  which  is 
owned  In  fee  by  the  riparian  proprietor,  tbe 
same,  is  the  pn^erfy  of  such  riparian  pro- 
prietor. He  retains  the  titie  to  the  land  iwO' 
viously  owned  by  him  with  the  new  debits 
thereon."  The  same  mle  applies  to  titles 
held  by  the  United  States.  "Island  Na  42  In 
the  Mlasourl  river.  wlUiln  the  present  state 
of  Ifissouri.  was  survived  Ify  tbe  United 
Statea  In  1820,  and  then  omtalned  about  50 
acres.  Subsequently,  during  floods,  it  waa 
8ubmei!ged,  and  a  poriion  of  tbe  surftice  was 
washed  away ;  but  on  tbe  subsidence  of  the 
wators  a  portion  at  it  reappeared,  and  at  no 
time  was  it  washed  away  to  the  level  of  the 
bed  of  tbe  river;  a  channel  remaining  be- 
tween the  island  and  the  west  bank  of  the 
river.  About  1880  the  river  cut  a  new  chan- 
nel, commencing  above  tbe  island,  and  return- 
ing to  tiie  old  channel  below  1^  making  a  curve 
to  the  eastward,  whlcb  inclosed  about  1,100 
acres,  and  leaving  the  old  channel  and  tiie 
Island  dry.  Thereafter  the  plaintifC  altered 
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the  Island  as  public  land,  and  received  a 
patent  therefor  according  to  the  original  anr- 
vey.  Under  the  law  of  Missouri  the  title  of 
riparian  owners  on  a  navigable  stream  ex- 
tends only  to  the  water  line.  Held,  that  the 
title  of  the  United  States  to  the  Island  was 
not  lost  by  the  erosion  or  submergence,  and 
that,  by  Its  conveyance  after  It  reappeared 
on  the  reliction  of  the  waters,  plaintiff  took 
title  thereto  with  the  additions  made  by  al- 
luvion and  accretion."  Wlddlcombe  v.  Rose- 
miller  (C.  C.)  118  Fed.  295,  syllabus. 

It  is  suggested  that  the  right  to  reclaim 
submerged  land  can  be  asserted  only  when 
the  riparian  proprietor  owns  to  the  thread 
of  the  stream,  but  no  reason  is  offered  In 
support  of  the  suggestion,  and  none  is  ap- 
parent. If,  through  some  catastrophe,  the 
river,  make  Its  bed  upon  private  land,  the 
burden  should  fall  as  lightly  upon  the  private 
owner  as  possible.  It  is  suflSdent  for  the 
state  that  control  be  retained  over  the  stream 
for  the  preservation  of  Its  public  highway 
character.  More  than  this  the  state  ought 
not  to  take.  Whatever  the  riparian  owner 
lost  should  not  be  withheld  when  the  water 
recedes  and  the  need  of  public  supervision 
Is  at  an  end.  Whether  originally  he  bad  or 
had  not  some  land  already  under  water  can- 
not affect  his  rights.  The  land,  when  re- 
stored, Is  his  own,  because  avulsion  affects 
neither  boundaries  nor  titles.  Proprietorship 
Is  not  lost  In  the  portion  covered,  and«  when 
It  rises  to  the  surface,  whether  by  the  de- 
posit of  alluvion  or  a  change  In  the  chaone) 
of  the  river,  dominion  reattaches  as  if  It  bad 
never  been  suspended,  and  whatever  accre- 
tions may  have  been  added  to  the  tract  belong 
to  Its  proprietor  as  In  ordinary  cases.  By  a 
failure  to  discriminate  between  the  effects  of 
avulsion  and  ordinary  erosion,  counsel  for 
defendants  have  been  led  Into  an  error  re- 
specting the  prevalence  of  the  doctrine  of 
submergence  and  reappearance  In  the  region 
through  which  the  Missouri  river  flows.  No- 
where has  It  been  repudiated  where  the  facts 
have  required  its  appllcatlcm.  Such  being 
the  law  and  the  facts,  the  avulsion  of  1867 
did  not  disturb  the  boundary  between  the 
state  of  Missouri  and  the  state  of  Kansas, 
and  the  boundaries  of  the  Armstrong  grant, 
as  they  existed  when  the  partition  suit  was 
commenced,  were  not  chained.  The  land  un- 
der the  new  channel  of  the  river,  the  Island, 
and  the  shoals  t)eyond  the  island,  still  be- 
longed to  those  who  owned  the  soil  before  the 
flood.  This  land  has  been  identifiable  from 
the  time  the  high  water  subsided  and  the 
limits  of  the  entire  tract  as  they  were  known 
In  1867,  have  been  proved  in  this  suit  The 
owners  are  entitled  to  reclaim  it  and  to  have 
it  partitioned,  unless  they  have  lost  title  to  it 
In  some  manner  or  are  debarred  from  assert- 
ing their  rights  upon  some  ground  suggested 
by  the  defendants.  It  Is,  of  course.  Idle  to  as- 
sert that  the  partition  proceedings  conclusive- 
ly prove  the  fact  to  be  that  the  proprietors 
of  the  Armstrong  grant  had  no  more  land  in 


July,  1867,  than  the  200  acres  which  were 
divided.  There  Is  fair  ground  to  argue  thai 
the  allottees  are  estopped  to  claim  title  to 
more,  but  the  physical  existence  of  a  portion 
of  the  earth's  surface  cannot-  be  anoiliilated 
by  writing  up  a  court  record  to  that  effect. 
It  is  plain  that  the  surveyor  measured  a 
tract  of  land  surrounded  by  three  streams, 
two  of  them,  at  least,  at  flood  stage,  and 
found  200  acres  of  land  out  of  water.  The 
partition  commlssionen  believed  that  the  two 
rivers  had  permanently  appropriated  the  re- 
mainder of  the  tract  described  in  the  petition, 
and.  In  effect,  so  reported.  The  retirem»it 
of  the  waters  of  the  Missouri  river  and  the 
restoration  to  Its  owners  of  a  large  body  of 
land  not  Included  in  the  report  were  not  con- 
templated. The  court  and  the  parties  acted 
upon  the  circumstances  as  they  then  ap[>ear- 
ed,  and  closed  the  case  before  the  river  went 
down.  Ordinary  sagacity  Is  to  be  imputed  to 
them.  They  were  mistaken,  and  the  report, 
false  In  fact  because  based  upon  conditions 
erroneously  ttelleved  to  be  perpetual,  does  not 
stand  in  the  way  of  the  truth. 

It  Ib  the  law  that  courts  will  not  allow  one 
co-tenant  to  vex  those  having  estates  in  com- 
mon with  him  with  a  multiplicity  of  suits  for 
partition,  and  ordinarily  all  the  Joint  prop- 
erty must  be  Included  in  one  suit  But  if 
they  own  two  tracts  they  may  voluntarily 
divide  one  of  them,  or  they  may  ask  the  court 
to  divide  one  of  tliem,  without  depriving 
themselves  of  the  right  or  the  court  of  Juris- 
diction subsequently  to  apportion  the  other. 
Neither  will  relief  be  denied  them  If,  acting 
In  good  faltb.  they  should  overlook  a  tract 
"It  is  true  that  a  petition  for  a  partition  of 
a  part  of  an  estate  held  by  tenants  in  common 
will  not  be  entertained  against  the  objection 
of  any  person  Interested.  Ordinarily,  a  peti- 
tion of  this  kind  should  Include  the  eaUxe 
estate  held  in  common;  but  it  does  not  fol- 
low. If,  by  mistake,  or  by  the  consent  of  all 
the  tenants,  a  partition  has  been  made  of  a 
portion  of  their  estate,  whether  by  order  of 
the  court  or  otherwise,  that  the  court  Is  pow- 
erless to  divide  the  remainder  on  a  petition 
of  one  or  more  of  the  tenants  in  common.  It 
would  be  a  harsh  rule,  that,  after  a  division 
of  a  part  of  an  estate,  partition  of  the  re- 
mainder could  never  be  ordered  by  the  court 
When  parties  liave  acted  innocently  and  fair- 
ly In  making  or  obtaining  a  division  which 
does  not  cover  all  their  estate,  there  is  no 
reason  why  the  law  should  not  aid  them  when 
they  ask  for  a  division  of  the  remainder.'* 
Barnes  v.  Boardman,  157  Mass.  479,  32  N.  £. 
670.  See,  also,  Adams  v.  Hopkins,  144  Cal. 
19,  77  Pac.  712 ;  Richardson  v.  Ruddy  adaho) 
77  Pac.  972.  Likewise,  If  parties  have  acted 
innocently  and  fairly  and  a  portion  of  the 
estate  descrltied  in  the  petition  and  ordered 
to  be  partitioned  has  been  omitted  from  the 
report  of  the  commissioners  under  a  mis- 
take as  to  the  facta,  there  Is  no  reason  why, 
upon  discovery  of  the  true  state  of  affaire, 
they  should  not  bavB  the  right  to  bring  suit 
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tn  eqnity  to  enforce  the  decree  at  to  tbe  re- 
mainder as  tbe  eKlgMiciea  of  the  case  and 
the  Interests  of  the  parties  require  (Bank  t. 
Kingman,  62  Elan.  671.  64  Pac.  6S,  and  an- 
tborities  there  cited;  Wadhams  et  al.  t. 
Grj,  73  111.  415),  or  else  be  permitted  to  avail 
tbemselTes  of  the  more  direct  remedy  of  an 
ordinary  action  for  partition  of  the  omitted 
part,  in  which  the  equitable  right  to  relief 
may,  undor  tiie  practice  in  this  stpte,  be 
folly  inrestigated.  The  enfoi^conent  of  any 
other  rule  would  breed  dee^ red  contempt  for 
the  formalUun  of  the  law  and  prove  it  to  be 

tyrant  otot  the  fortunes  of  men,  rather 
than  a  servant  tn  the  accomplishment  of 
th^  Just  and  blameless  deslrea. 

Conceding  to  Ibe  partition  proceedings 
that  fw  whldi  tlie  defendants  argue— the 
effect  of  mutual  deeds— attll,  if  parties  are 
mistaken  as  to  tiw  quantity  of  land  they 
actually  own  and  tbs  disparity  is  great 
^mongh  to  ehallengi  the  attention  of  a  conrt 
of  conscience,  relief  may  be  granted.  "Where 
plaintiff  and  bis  two  codefendants  attempted 
to  partition  tbeUr  land  nnd«r  a  mutual  mis- 
take ttiat  it  only  ooiulstea  of  17  acres,  when, 
to  Cact,  ttioy  owned  acres,  and  one  of 
them  refused  to  execute  deeds,  and  there- 
after defukdant  puidiased  the  land  except 
plaintiff's  interest)  claiming  ownenAiip  of  the 
entire  S2  acres  ^cept  tbe  5%  acres  first 
deeded  to  plaintiff,  tbere  was  such  disparity 
between  ttae  quantity  of  land  believed  by  all 
flM  parties  to  exist  and  that  which  they  ac- 
tually owned  that  plaintiff  was  enUtled  to 
relief  on  the  ground  of  mutual  mistake,  and 
bence  a  Judipnent  In  partition  awarding 
plaintiff  an  equal  one-third  of  the  remainder 
<tf  the  land  was  proper."  Cartmell  v. 
Chambers  (Tex.  Civ.  App.)  54  S.  W.  362. 
The  principle  upon  which  this  decision  is 
based  is  fundamental  In  the  law  of  contracts. 
"In  cases  of  mutual  mistake  going  to  the 
esBOice  of  tbe  omtract,  it  Is  not  necessary 
tbat  tbere  should  be  any  presumption  of 
fraud.  On  the  contrary,  equity  will  often 
relieTe,  bowever  Innocent  tiu  parties  may 
be.  Tbns^  if  one  person  diouM  sell  a  mes- 
suage to  anotbOT,  whidi  was,  at  the  time, 
swept  away  by  a  flood,  or  destroyed  by  an 
earthquake,  without  any  knowledge  of  the 
fact  by  either  party,  a  conrt  of  equity 
would  relieve  the  purchaser,  upon  the  ground 
tbat  both  parties  intended  the  purchase  and 
sale  of  a  Bulnlating  thing,  and  Implied  its 
existence  aa  tbe  basis  of  their  contract." 
Story's  Bqulty  Jurisprudence.  I  142.  TbB 
eame  principle  should  govern  if  the  con- 
ditions were  reversed  and  ibe  parties  In- 
nocently but  erroneously  believed  tbe  mes- 
suage  had  washed  away.  The  head  notes  to 
the  report  of  tbe  case  at  Ross  v.  Armstrong 
(25  Tex.  Sup.  864)  in  78  Am.  Dec.  574  give 
the  gist  of  the  decision  as  foltows:  "Under 
file  Joint  adventure  between  holder  of  head- 
right  certiflcate  and  locator  to  secure  patent 
to  government  land,  and  to  divide  Uie  land 
when  acquired,  if,  after  securing  tbe  grant 


and  dividing  fhe  land.  It  Is  discovered  that 
part  of  the  land  wbidi  the  government  has 
thus  granted  had  been  previously  appropri- 
ated by  older  title,  the  partition  Is  one  upon 
a  mistake  of  facts,  from  which  equity  will 
relieve.  It  Is  a  general  rule  in  equity  that 
an  act  done  or  contract  made  under  mistake 
or  Ignorance  of  matralal  fact  Is  voidable  and 
rellevable  against  In  equity,  when  su'ji  mis- 
take or  Ignorance  constitutee  a  material  In- 
gredient in  tbe  contract,  or  the  motive  of  tbe 
act  done  by  the  partieB^  and  disappoints  tb^ 
intention  by  a  mutual  error."  The  obligation 
to  abide  a  judgment  and  re^ln  from  a 
second  suit  is  affected  by  the  same  consider- 
ations: "There  Is  no  doul>t  respecting  Ibe 
general  correctness  of  the  proposition  ex- 
pressed In  tbe  maxim:  'Nemo  debet  bis 
vexarl  pro  una  et  eadem  causa.*  This  rul^ 
however,  is  not  of  universal  af^llcatlon. 
The  origin  and  object  of  the  rule  were  tbe 
prevention  of  the  vexations  incident  to  a 
multiplicity  of  suits,  which  tbe  law,  equally 
as  much  as  equity,  abhors.  Tbe  principle 
above  asserted  finds  more  familiar  expres- 
sion In  the  statement  tbat  a  party  shall  not 
split  hla  cause  of  action.  Now,  it  is  quite 
obvious  that  such  prohibition  presupposes 
knowledge  of  toe  constituent  elements  of  the 
cause  of  action  sought  to  be  unwarrantably 
divided.  If  this  be  true,  and  it  be  true  also 
tbat  the  law  does  not  require  what  Is  Im- 
possible, then  it  must  needs  follow  toat  a 
party  should  not  be  precluded  in  consequence 
of  a  former  action,  If  such  action  were 
brought  In  nnav<^dable  Ignorance  of  tbe  full 
extent  of  tiie  wrongs  received  or  IhJuilea 
done.  Any  other  conclusion  would  be 
reached  only  tbroivb  sancftloning  the  rankest 
injustice.  In  Farrlngton  v.  Payne,  16  Johns. 
(N.  T.)  4S2,  the  question  is  asked:  'Suppose 
a  trespass^  or  a  conversion  of  &  toousand 
barrels  of  flour,  would  it  not  be  outrageous 
to  allow  a  sQikarate  action  for  each  barrel?* 
Undinibtedly  it  would.  But  In  sudi  a  case, 
where  tbe  owner  la  Ignorant  of  tbe  extoit  of 
hie  loss,  would  It  not  Iw  far  more  outrageous 
to  allow  a  recovery  of  1  barrel  to  prevent  tbe 
recovery  of  the  remaining  999?  ^Is  ques- 
tion  wito  meet  wlto  an  affirmative  response 
In  every  honest  heart"  Moran  v.  Plankln- 
ton  et  al.,  64  Ma  837.  See,  also,  Alexander 
V.  Bridgford,  59  Ark.  195,  27  S.  W.  69; 
Oedney  v.  Gedney,  160  N.  T.  471,  65  N.  B.  1. 

A  mistake  In  a  divtelon  line,  in  a  decree  of 
partition  ozlglnatlng  in  the  report  of  the 
referees  wbidi  was  confirmed  witiiout  ob- 
Jectitm,  will  be  corrected  In  equity^  Smltb 
V.  Butler.  11  Or.  46,  4  Pac.  617.  Bqulty 
will  likewise  take  Jurisdiction  to  correct  a 
decree  of  foreclosure  from  whlcb  a  lot  has 
been  omitted  by  mistake.  Snyder  v.  Ivcis. 
42  Iowa,  167.  And  the  fact  tiiat  the  cause 
in  which  a  mistake  occurs  has  been  taken  to 
the  Supreme  Court,  and  the  Judgment  af- 
firmed, will  not  defeat  the  exercise  of  sucb 
power.  Partridge  &  Co.  v.  Harrow,  27  Iowa, 
00,  09  Am.  Dec.  G43.  It  Is  true  tbat  the 
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partition  proceedings  are  conclualve  In  ref- 
erence to  the  nature  and  extent  of  the 
titles  of  the  respective  parties.  The  decree 
that  they  are  tenants  In  common  cannot  be 
Impeached  to  show  that  one  or  more  of  them 
owned  In  severalty.  Neither  can  any  of  them 
take  advantage  of  a .  second  proceeding  to 
make  a  claim  for  compensation  for  Improve- 
ments which  should  have  been  asserted  In 
the  first  instance.  Forder  v.  Davis,  38  Mo. 
107;  Bobb  v.  Graham,  80  Mo.  200,  1  S.  W. 
eO;  Spltts  T.  Weils.  18  Mo.  4GS;  Burger  v. 
Beste  (Mich.)  G7  N.  W.  09;  Kane  v.  Canal 
Co.,  16  Wis.  179;  Janes  v.  Brown,  48  Iowa, 
DCS.  So,  If  the  commissioners  had  estat>- 
lisbed  a  right  of  way  to  some  of  the  allot- 
ments, another  could  not  now  be  claimed, 
and  If  a  strip  of  land  had  been  left  un- 
divided for  the  purpose  of  furnishing  to  some 
of  the  allottees  free  access  to  their  premises, 
the  fact  conld  not  now  be  disputed.  Carey  y. 
Bae,  58  Cal.  IW;  Miller  t.  City  of  Indian- 
apolis, 123  lad.  100,  24  N.  B.  228;  Turpin  v. 
Dennis,  130  lil.  274,  28  N.  B.  10G5.  In 
Miller  V.  City  of  Indianapolis  it  Is  said:  "In 
their  report  to  the  court  the  commissioners 
reported  that  they  had  divided  the  land  in- 
tended for  partition  Into  lots,  blocks,  streets, 
and  alleys,  and  in  their  report  of  partition 
they  informed  the  court  that  they  bad  as- 
signed to  each  of  the  parties  Interested  in 
■aid  land  bis  or  ber  share  of  the  same,  in 
severalty.  No  person  examining  these  pro- 
ceedings would  be  led  to  believe  that  any 
portion  of  the  land  described  therein  was 
left  undivided,  but,  on  tiie  contrary,  when 
examining  the  plat  in  connection  with  the 
tepoTt  of  the  commlssionera  la  partition, 
and  the  Judgment  of  the  court  tiiereon, 
would  be  led  to  the  belief  that  the  strip  In 
controversy  waa  Intended  as  a  60-foot  street, 
famishing  an  outlet  for  the  blocks  abutting 
tbereoa.  •  •  •  The  property  adjoining 
this  strip  has  passed  Into  tiie  hands  of  third 
parties.  *  *  *  To  permit  the  appellant 
to  say  no^  that  this  atrip  waa  left  by  the 
commissioners  as  nadlvlded  land,  and  waa 
not  intended  aa  a  street,  would  be  obvious- 
ly unjust  to  those  who  purchased  the  proi>- 
erty  on  the  faith  of  the  plat  and  the  partition 
proceeding.  We  do  not  think  the  court  erred 
In  refusing  to  admit  thiB  offered  testimony." 

Kone  of  these  cases,  however,  which  are 
referred  to  because  cited  by  counsel  for  de- 
fendants, reach  to  the  marrow  of  this  contro- 
Teray,  which  relates,  not  to  what  the  com- 
missioners' report  includes,  bnt  to  what  it 
disregarded.  The  report  showa  that  200 
acres  and  no  more  of  the  land  described  In 
the  petition  were  partitioned.  A  flood  pre- 
veated  the  division  of  the  remainder.  The 
commissioners  led  the-  court  and  the  parties 
to  believe  that  the  omitted  territory  bad 
washed  away.  It  was  under  water  at  the 
time,  and  remained  so  until  the  next  year. 
The  parties  were  not  at  fault  In  relying  upon 
the  statement  of  the  commissioners  as  true. 
Tlwy  were  all,  however,  mistaken.  The  mis- 


take Involved  the  existence  of  a  large  portion 
of  the  subject-matter  of  the  action.  Belief  in 
Its  nonexistence  led  them  to  take  no  farther 
account  of  it  Therefore,  under  the  ancient 
and  well-established  principles  of  equity  ju- 
risprudence, the  ptalntlfTs  are  entitled  to  re- 
lief, unless  the  defendants  will  be  deprived 
of  some  right  to  the  land,  and,  under  the  lib- 
eral rules  of  procedure  prevailing  in  tlila 
state,  the  question  may  be  determined  In  an 
action  for  the  possession  and  partition  of  the 
tract  excluded  from  the  former  report  The 
defendants  cite  the  lending  authorities  to  the 
effect  that  when  a  private  individual  granta 
property  belonging  to  him  and  bounds  It 
generally  upon  a  stream,  the  presumption  is 
he  does  not  intend  to  reserve  any  land  be- 
tween the  upland  and  the  stream,  and  if  hia 
property  extend  beyond  the  water  line  the 
presumption  Is  that  the  grant  will  carry  title 
as  far  as  be  owns.  The  subject  Is  discussed 
In  3  Famham  on  Waters',  fi  8S2.  p.  2509.  Aa 
stated  by  the  author  just  referred  to  (section 
855),  the  presumption  ordinarily  Indulged  is 
rebuttable;  the  question  being  purely  one  of 
Intention.  When  the  intention  Is  ascertaina- 
ble from  the  face  of  an  Instrument  or  a  rec- 
ord, other  evidence  is  not  admissible,  and,  un- 
der the  well-understood  rule,  the  court  must 
make  the  Interpretation  and  not  the  Jury. 

The  full  Intention  of  the  court  and  the  par- 
ties to  the  partition  proceeding  Is  clearly  ex- 
pressed. No  land  whatever  north  of  the  UIN 
ler  survey  Hue  was  partitioned  or  conveyed, 
for  the  stated  reason  that  none  remained. 
It  had  washed  away.  The  meanli^  la  as 
clear  as  If  the  line  bad  been  established  at  a 
granite  escarpment  instead  of  a  navigable 
river.  In  the  theory  of  the  law,  one  form  vi 
earth-sculpture  la  as  enduring  as  anotber. 
The  bank  of  a  liver  Is  a  monument  the  same 
as  the  face  of  a  cliff.  The  presumption  la 
that  It  does  not  diange,  and  dominion  may  be 
limited  as  conclusive  by  a  ilrer  bank  as  by 
any  other  natural  object  The  ollotmenta 
were  Intentionally  nwde  proportional  to  a 
residue  of  200  acres,  and  the  proposition  that 
the  design  was  that  the  six  allotteea  whose 
proportional  shares  touched  the  river  sbonid, 
because  ot  that  fact,  receive  some  50  acres 
more  of  unpartitloned  common  land,  la  not 
worthy  of  discussion.  No  land  was  reserved 
between  the  partitioned  land  and  the  river. 
Ijot  IS  was  first  conveyed  by  a  description 
limited  as  follows:  "As  set  apart  to  the 
Union  Pacific  Railway  Company,  Eastern  IM- 
Tlslon,  by  the  judgment  and  decree  of  court  In 
the  case  of  Thomas  Ewlng,  Jr.,  et  aL  Wil- 
liam Weer  et  al.,  at  the  April  term,  ISGT,  of 
the  First  judicial  district  In  and  for  the  coun- 
ty of  Wyandotte,  Kansas,  numbered  on  the 
appearance  docket  of  said  court  911,  as  re- 
mains of  record  and  on  plat  In  cause  num 
bered  18."  Ijot  16  was  first  conveyed  as 
"the  same  land  designated  as  lot  16  as  shown 
on  the  plat  in  case  No.  Oil.  Thomas  Ewlng, 
Jr..  et  oL  T.  William  Weer  et  aL,  In  the  Flist 
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Judicial  district  court,  Wyandotte  county, 
Kansas,  and  set  apart  to  said  Swope  In  said 
suit,  the  papers  and  records  In  wblcb  case 
are  here  referred  to  for  description  of  said 
lot  16.''  Lot  15  wa^  first  conveyed  by  deeds 
whicli  limited  tbe  grant  to  a  part  of  lot  IG  in 
tbe  plat  In  the  partltiqn  suit  of  Tbomas  Kw< 
ing,  Jr.  V.  William  Weer;  such  plat  being  on 
file  In  tbe  clerli'a  office  of  the  First  Judicial 
district  of  Kansas,  In  Wyandotte  county.  A 
further  reference  in  these  deeds  to  a  plat  of 
the  city  across  the  Kansas  river,  which,  by 
Its  own  outlines  and  by  tbe  certificates  ot 
tbe  surveyor  and  tbe  dedicating  party,  ex- 
cludes this  land,  added  no  certainty  to  the 
specific  description  already  given;  and  to  say 
that  tbe  decorative  sketch  upon  this  plat— no 
doubt  satisfactory  to  the  artistic  taste  of  the 
draftsman — was  seized  upon  by  the  gran- 
tor  as  the  Indisputable  mark  by  which  he 
coald  evince  a  determination  to  give  to  James 
F.  Joy  land  which  Joy  was  trying  to  keep 
covered  by  the  water  of  a  navigable  river,  in- 
volves a  flight  of  fancy  which  tbe  court  hesi- 
tates to  attempt  Other  primary  convey< 
ances  of  partition  allotments  are  equally  con- 
clusive. No  purpose  to  detsd  undivided  In* 
tereats  in  other  land  owned  by  numerous 
tKumts  In  common  can  be  Interpolated. 

Some  of  the  defmdants  make  no  point  that 
ttaelr  deeds  carried  with  tbem  title  to  nn- 
described  land  by  implication,  and  the  posi- 
tion of  the  others  Is  quite  inconsistent  vith 
the  verr  substantial  and  ueritorioug  claim 
that  th«y  were  purcbasers  of  tracta  boarderinf 
upon  a  navigable  river  whose  bed  belonged 
to  tiw  state,  and  hence  that  tbey  took  title 
only  to  its  margin.  Wood  t.  Fowler,  26>  Kan. 
682,  40  Am.  Bep.  830;  ^uker  t.  Canter,  62 
Kan.  808,  68  Pac.  617.  It  is  entirely  clear 
that  several  of  the  defendants  made  their 
purchaaes  from  a  desire  to  secure  a  loca- 
tion upon  the  main  navigable  channel  of  the 
Missouri  river.  Believing  they  had  secured 
a  permanent  frontage  of  tbat  character,  they 
have  ^[paided  fttrtunes  In  the  Improvements 
of  their  estates.  To  be  cut  off  from  tbe  river 
Is  an  incalculable  hardship,  and  the  plain- 
tiffs will  not  be  allowed  to  interfere  In  any 
wrongful  way  with  the  riparian  rights  of  tbe 
defendants.  What,  then,  are  the  riparian 
rights  of  the  defendants?  Manifestly  those 
of  access  to  tbe  stream,  accretions  to  their 
shores,  and  land  left  by  tbe  reliction  of  the 
water  from  such  shores.  From  the  findings 
of  the  Jury,  it  fairly  appears  tbat  the  build- 
ing of  the  waterworks  dyke  deflected  the 
main  channel  of  the  Missouri  river  from  the 
land  of  tbe  defendants,  and  that  none  of  their 
land  protruded  northward  either  by  accre- 
tion to  It  or  by  the  recession  of  the  water 
from  It,  beyond  the  line  of  the  Miller  survey. 
Tbe  little  that  la  lacking  In  the  findings  Is 
abundantly  supplied  by  the  evidence  given  In 
connection  with  that  upon  which  tbe  findings 
are  based.  It  is  to  the  effect  that  the  water 
company  drove  a  double  row  of  piling  across 


the  main  channel  of  tbe  river  flowing  between 
the  island  and  the  riprap  bank,  obstructing 
tbe  correut  and  diverting  it  to  the  north  side 
of  the  Island.  ISand  and  sediment  settled  be- 
low tbe  dyke  and  formed  a  bar  across  the 
channel,  which  then  commenced  to  fill  up. 
Because  the  current  had  always  scoured  tbe 
riprap  bank,  the  progress  of  accretion  while 
the  channel  was  filling  was  from  the  Island 
toward  that  bank,  until  a  slough,  and  then 
pools  of  water  next  to  that  bank,  were  all 
that  remained  of  tbe  stream.  After  the  wa- 
terworks dyke  was  constructed  the  dty  sewer 
was  extended  to  reach  flowing  water.  Later 
the  harbor  line  was  established  at  the  end  of 
the  dyke,  to  wbtcb  an  addition  bad  meantime 
been  made;  considerable  reclamation  work 
and  dumping  of  material  Into  tbe  stream  help* 
ed  to  clog  It,  but  much  of  plaintiffs*  land  was 
uncovered  by  the  initial  work  of  diversion. 
It  la  useless  to  discuss  the  irreconcilable  con- 
flicts In  tbe  testimony  bearing  npoa  these 
important  questions,  Th^  have  been  settled 
by  the  findings  and  verdict  of  tiie  jury  ad* 
veraely  to  tbe  defendants.  AU  the  evidence 
In  the  3,000  pages  of  the  record  favorable  to 
the  plaintiffs  la  Intnigbt  to  the  aid  of  tbe  find- 
ings and  the  verdict  It  is  abundant  to  aap- 
port  every  claim  the  plaintiffs  make,  and  the 
court  is  now  concerned  with  nothing  bat  the 
rules  of  law  governing  the  casa 

If  the  title  to  tbe  bed  of  the  river  had  been 
In  the  state  and  had  not  remained  In,  the 
plaintiffs  because  of  the  avulsion  of  1867, 
the  piling  in  qnutlon  would  have  constita^ 
ed  a  purprestur^  abatable  by  a  ault  In  equtly 
at  the  instance  at  tbe  state.  Revell  v.  Peo- 
ple, 177  III.  468,  02  N.  EL  1052,  48  U  B.  A. 
790,  09  Am.  St  Rep.  267.  Afl  it  is,  they  were 
an  obstruction  to  navigation,  and  a  public 
nuisance.  Besides  tbls,  tbe  deflection  of  tbe 
river  by  means  of  them  Invaded  the  private 
right  of  every  individual  entitled  to  the  flow 
of  the  water  past  his  land.  The  water  com- 
pany had  the  right  to  protect  ite  land  against 
inroads  of  the  stream.  It  had  the  rij^t  to 
secure  the  100  feet  of  accretion  to  Ite  land ; 
and  It  bad  the  ri^t  to  erect  all  Improve- 
ments necessary  to  secure  and  promote  com- 
merce, navigation,  fishing,  and  other  uses 
of  tbe  stream  as  navigable  water.  But  it 
could  not  destroy  the  stream  Itaelf.  All  the 
courts  agree  that  even  wharves,  which  are 
Indlspeusable  to  navigation,  cannot  be  ex- 
tended beyond  tbe  line  of  navigability,  and 
will  not  be  endured  If  they  constitute  a 
nnlsance  {n  fact  Madison  v.  Mayers,  97 
Wis.  399,  73  N.  W.  43,  40  L.  R.  A.  035,  66 
Am.  St  Rep.  127,  and  not€  on  page  642,  of 
40  L.  R.  A.  Tbe  claim  of  the  water  com- 
pany, stripped  of  all  sophistry,  reduces  to 
the  demand  that  It  may  remove  the  stream 
from  its  channel  to  some  remote  locality 
and  then  appropriate  the  plaintiffs'  land  In 
order  to  obtain  access  to  the  water;  and 
the  claim  of  the  other  defendants,  similarly 
denuded,  is  that  because  tbe  water  company 
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has  preyed  npon  them  tbey  are  ItcenBed  to 
prey  upon  the  plaintiffs.  Manifestly,  snch 
is  not  tbe  law.  The  syllabus  of  Halsey  v. 
McCormIck,  18  N.  T.  147,  reads;  "Where 
the  water  is  diverted  by  artificial  means,  and 
not  Imperceptibly,  from  the  land  of  a  pro- 
prietor bounded  by  low  water  marks,  he 
acquires  no  title  to  the  derelict  bed  of  the 
stream."  In  the  opinion  it  Is  said:  "Mc- 
CormIck deepened  the  bed  of  the  stream  on 
the  south  side,  and  placed  stones  along  the 
centre  so  as  to  confine  the  water  In  the  clian- 
nel  thus  deepened,  and  by  this  means  the 
land  In  question  was  left  bare.  He  may 
have  been  guilty,  by  these  acts,  of  a  viola- 
tion of  the  riparian  rights  of  the  plaintiff  or 
hlB  grantors,  but  I  know  of  no  rule  of  law 
which  would  constitute  an  Illegal  act  of  the 
kind  a  transfer  of  the  title."  In  Lewis  v. 
Lumber  Co.,  113  N.  O.  55,  18  S.  E.  52,  the 
area  of  an  Island  In  a  swamp  had  been  en- 
larged by  drainage.  It  is  said:  "Such  en- 
largement of  the  original  Island  by  artificial 
means  was  not  an  accretion  that  inured  to 
the  plaintifTs  benefit,  and,  if  not,  it  was 
competent  In  all  such  cases  to  show  the 
original  low-water  line  as  defining  the  limits 
of  the  Island  when  granted.  Tledman,  sec- 
tion 685  et  seq. ;  Malone  on  R.  P..  page  263." 
In  Wood  on  Nuisances,  S  494,  the  text  reads : 
"Every  proprietor  of  land  exposed  to  the  in* 
roads  of  the  sea  may  erect  on  his  own  land 
groins,  or  other  reasonable  defenses  for  the 
protectloik  of  bis  land  from  the  Inroads  of 
the  sea.  «  *  *  But  a  man  has  no  right 
to  do  more  than  1b  necessary  for  his  de- 
fense, and  to  make  improvements  at  the  ex- 
pense of  his  neighbor."  In  the  cases  of 
Tatmn  t.  City  of  St.  Louis,  126  Mo.  647,  28 
8-  W.  1002,  and  Whyte  v.  City  of  St  Lonia, 
153  Ho.  80;  54  B-  W.  478.  the  trustee  of  a 
riparian  owner,  and  later  the  assignee  of  the 
lights  of  such  owner,  sought  to  recorer  ftom 
the  dty  Itself  accretions  formed  ^sy  the  acts 
of  the  city  and  by  a  railroad  company  over 
which  the  plaintiff  bad  no  control,  and  dec- 
larations of  law  in  favor  of  the  plaintiffs 
were  made.  In  the  case  of  Steers  t.  City  of 
Brooklyn,  101  N.  T.  61,  4  N.  B.  7,  a  wrong- 
ful structure  was  given  to  the  riparian  owner 
In  front  of  whose  land  it  had  been  erected 
as  an  accretion.  The  court  said:  *1%e 
wrongdoer  should  gain  nothing  by  bis  wrong, 
and  Justice  cannot  be  done  to  the  upland 
owner  exc^t  1^  awarding  to  him,  as  against 
the  wrongdoer,  the  accretion  attached  to 
bis  soil  as  an  extension  thereof.*  Ledyard 
V.  Ten  Eyck,  36  Barb.  (N.  Y.)  102,  125;  Lang- 
don  V.  Mayor,  93  N.  T.  129;  Mulvey  v.  Nor- 
ton (N-  T.)  3  N.  B.  581;  Oould  on  Waters. 
E§  123,  124,  128,  148.  158;  Angell  on  Tide 
Waters,  249." 

It  Is  equally  clear  that  the  defendants 
other  than  the  water  company  cannot  keep 
for  their  own  use  accretions  to  plaintiffs' 
land.  Peter  may  not  be  plundered  to  rec- 
ompense PauL  Especially  la  this  true  since 


the  other  defendants  bad  a  right  to  redress 
against  the  water  company.  In  the  case  of 
Fulmer  v.  WiUiams,  122  Pa.  191,  15  Atl.  726, 
1  L.  R.  A.  603,  0  Am.  St.  Rep.  88,  a  riparian 
owner  filled  up  the  channel  of  a  river  run- 
ning between  an  island  and  the  land  of  an 
opposite  proprietor.  The  party  wronged  was 
awarded  damages  for  the  injury  special  to 
himself,  the  court  holding  the  maxim,  "Sic 
utere  tuo  nt  alienum  non  leedas,"  to  be  clear- 
ly applicable.  Upon  a  subsequent  appeal  of 
the  same  case,  the  court  said:  "The  diver- 
sion of  the  stream  was  an  injury  to  his  land 
that  was  direct,  peculiar,  and  not  shared 
with  the  general  public.  It  was  aa  clearly 
actionable  as  the  diversion  of  a  stream  pass- 
ing over  his  land.  Whoever  brought  about 
such  diversion  so  as  to  deprive  him  of  the 
advantages  of  his  location,  whatevw  they 
were,  inflicted  a  pecuniary  wrong  upon  him. 
The  manner  in  which  the  diversion  is  brought 
about  la  not  important  It  might  be  accom- 
plished by  means  of  elaborate  worka  ar- 
ranged to  carry  the  stream  elsewhere,  or  it 
might  be  effected  by  filling  up  the  channel 
so  as  to  compel  it  to  se^  another.  The  re- 
sult accomplished  and  the  Injury  inflicted 
would  be  the  some.  Tbe  lower  riparian  ovnm 
would  be  deprived  of  the  natural  advantages 
which  ownership  of  the  land  at  that  p<^t 
gave  bim,  by  tbe  unlawful  act  of  another; 
and  he  would  have  a  right  to  call  upon  tbe 
vroi^doer  to  repair  the  wrong  done  him  by 
restoring  tbe  stream  to  Its  cbaxuiel  or  mak- 
ing compensation  for  its  loas."  Wllliama  t. 
Fnlmer,  161  Fa.  406,  26  Atl.  106,  81  Am.  St 
Rep.  7S7.  la  tbe  case  of  City  of  Oange- 
town  T.  Tbe  Alexandria  Canal  Co.,  etc,  12 
Pet  (U.  B.)  91.  »  Xi.  Bd.  1012,  tbe  syliabiis 
reads:  "Tbe  Potomac  river  la  a  navigable 
stream,  or  part  of  the  Jos  publicum,  and  any 
obstmctlon  to  its  navigation  would,  npon  tiie 
moat  establisbad  Enlndplea,  be  a  pabllc  nui- 
sanoe.  A  public  nuisance  being  the  snfaject 
of  criminal  Jurisdiction,  the  ordinary  and 
regular  pioceedlng  at  lav  Is  by  Indictment  or 
information,  by  which  tiie  nubnnce  may  be 
abated,  and  the  person  who  caused  it  may 
be  punished.  A  conrt  of  equity  mi^  take  Js- 
risdlction  in  cases  (tf  public  nuisance  by  an 
information  filed  by  tbe  Attorney  Ctenend. 
If  any  particular  Individual  shall  have  aiu- 
tatned  special  damages  from  the  erection  of 
it,  he  may  maintain  a  private  action  for  such 
special  damage;  because,  to  that  extent,  he 
has  suffered  beyond  his  portion  of  Injury,  in 
common  with  the  community  at  lai^"  Ci- 
tations of  authority  to  the  same  effect  might 
be  multiplied.  Therefore  the  fact  that  the 
navigable  channel  of  the  river  has  been  di- 
verted by  the  means  described,  from  along- 
side tbe  defendants'  land,  gives  them  no 
right  to  appropriate  the  plaintiffs*  premises 
in  order  to  preserve  their  riparian  privileges. 
They  must  acquire  title  to  the  coveted  tract 
in  some  manner  recognised  by  law. 
Upon  tbelr  own  theory  of  tbe  case,  tbe  de- 
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fendants*  purchasee  being  bonnded  upon  a 
navigable  river,  they  -took  no  title  beyond  the 
bank;  tbe  bed  of  tbe  river  belonging  to  tiie 
,  state.  If  BO,  tbey  could  obtain  title  to  no  part 
of  the  bed  of  the  stream,  nor  to  any  land 
ftnmatlonB  upon  the  bed  of  the  stream,  ex* 
cept  by  grant,  which  th^  did  not  receive,  or 
by  the  processes  of  accretton  and  rtilctlon. 
It  iB  a  matter  of  no  concern  to  the  defendants 
who  may  own  that  which  Is  not  theirs;  and, 
since  tbe  title  of  the  plaintiffs  waa  not  taken 
away  by  the  catastrophe  of  1867,  the  defend- 
ants are  limited  to  precisely  tbe  same 
methods  of  acqnlsltlon  as  if  the  bed  of  the 
river  belonged  to  the  state.  Accretions  must 
consist  of  depositB  formed  against  and  added 
to  the  bank.  In  Lord  Hale's  treatise,  "De 
Jure  Maris  et  Brachlorom  Sljnsdem,"  it  Is 
said:  "Let  OB  now  come  to  tbe  maritlma  In- 
crementa,  viz.,  Allnvlo  marls;  recess ns  marls; 
et  insula  marie.  0)  For  the  jns  allmlonls, 
which  is  In  an  Increase  of  the  land  adjoining 
by  the  proJecUonof  the  seacastlngnpan'dadd- 
Ing  sand  and  slnbb  to  the  adjoining  land, 
wii^by  it  is  Increased,  and  for  the  most  part 
by  insensible  degrees."  Chapters  5  and  6  of 
this  valuable  tract,  from  which  the  quotation 
Is  made,  are  reprinted  In  16  Am.  Rep.  64  et 
seq.  The  definition  of  Gantt,  J.,  given  in 
Lammers  v.  Kissen,  4  Neb.  245,  notes  this 
characteristic:  "An  accretion  to  land  Is  the 
Imperceptible  Increase  tbereto  on  tbe  bank 
of  a  river  by  alluvion,  occasioned  by  the 
washing  up  of  sand  or  earth,  or  by  derelic- 
tion, as,  when  the  river  shrinks  back  below 
the  usual  water  mark;  and  land  so  formed 
by  addition  belongs  to  the  owner  of  the  land 
Immediately  behind  it"  In  Wallace  v.  Driv- 
er, 61  Ark.  429,  33  S.  "W.  641,  31  L.  R.  A.  317, 
it  Is  said:  "According  to  the  cases  we  have 
cited,  the  high-water  mark,  as  thus  far  de- 
fined, being  the  boundary  line  of  the  riparian 
owner  of  this  state.  Is  the  point  at  which  tbe 
formation  of  all  lands  acquired  by  him  by 
accretion  must  beglp.  A  formation  of  al- 
luvion beginning  at  any  other  point  would 
belong  to  the  state  or  other  party."  In  Ho!- 
man  v.  Hodges,  112  Iowa,  714,  84  N.  W. 
58  L.  B.  A.  673,  84  Am.  St  Rep.  367,  a  bat 
formed  on  the  bed  of  the  Missouri  river, 
which  Increased  in  size  until  It  became  fit  for 
agriculture  and  finally  Joined  the  shore.  The 
opinion  reads:  "Without  setting  out  the 
evidence  in  detail,  it  Is  enough  to  say  that 
the  formation  of  the  bar  or  Island  has  been 
entirely  distinct  from  any  accretion  to  the 
shore.  It  arose  near  the  middle  of  the  river, 
though  probably  east  of  the  thread  of  the 
then  main  current,  without  any  connection 
with  tlic  Iowa  shore,  and  was  gradually  add- 
ed to  by  accretion  or  reliction  until  an  Is- 
land of  the  proportions  mentioned  wae 
'formed.  Not  only  Is  this  true,  but  the  con- 
clusion aeems  Inevitable,  from  the  circum- 
stance shown,  that  the  additions  to  plaintiffs' 
land,  whether  from  accretion  thereto  or  the 
receding  of  the  waters,  have  resulted  from 
the  formation  of  the  island.   Its  existence 


nndonbtedly  changed  the  main  current  of 
the  river,  and  by  Its  growtti  to  the  northeast 
gradually  cnt  off  the  stream  formerly  flow- 
ing between  It  and  the  shore.  Whether  this 
be  tme,  however,  need  not  now  be  deter- 
mined. It  Is  enou^  for  the  purposes  of  ttils 
case  that  the  land  beyond  the  dbannel  last 
mentioned  was  formed  independentiy  of 
idalntiffB*  land.  It  thai  never  became  part 
of  their  Iota  tiirongh  the  process  of  accretitm 
or  reliction.  *  *  *  It  is  said  that,  even 
though  it  [tbe  state]  may  have  owned  the  Is- 
land when  snrrounded  by  water,  that  Utie 
moved  from  beneatii  It  as  soon  as  connected 
wltb  shore.  It  Is  conceded  that  no  authwlties 
have  been  found  announcing  such  a  doctrine, 
and  we  have  been  unable  to  discover  any  case 
awarding  a  riparian  owner  land  liecause  con- 
nected to  his  own,  save  when  this  has  oc- 
curred through  tbe  imperceptible  accretion  or 
the  reliction  thereof  by  the  gradual  receding 
of  the  waters."  In  Linthlcum  v.  Coan,  64  Md. 
430,  2  Ati.  820,  54  Am.  Rep.  775,  It  Is  said: 
"If  the  land  In  question  was  formed  by 
gradual  accessions  extending  from  the  ^ore 
into  the  river.  It  would  belong  to  the  riparian 
proprietor;  and  this  would  be  the  case  not- 
withstanding the  fact  that  by  the  Influence 
of  floods  and  freshets,  large  deposits  of  mud 
have  been  made  in  the  bed  of  the  river. 
These  deposits  would,  of  course,  materially 
contribute  to  the  formation  of  land,  and 
would  hasten  the  time  when  It  would  appear 
alwve  the  surface  of  the  water.  But  the 
leading  characteristic  of  alluvion  Is  the 
gradual  extentlon  of  the  land  from  the  shore 
Into  the  water;  and  when  this  Is  the  case,' It 
Is  Irrelevant  to  consider  the  causes  which, 
operating  beneath  tbe  surface  of  the  stream, 
have  brought  about  the  result  On  the  other 
hand.  If  land  was  formed  In  the  river,  and 
extended  inwards  towards  the  shore.  It 
would  be  the  property  of  the  plaintiff,  with 
all  its  accretions."  The  decisions  In  P6Bej 
V.  James,  7  Lea  (Tenn.)  98,  and  Hammond  v. 
Shepard,  186  111.  235,  57  N.  B.  667,  78  Am. 
St  Rep.  274,  were  based  upon  the  same  iwop- 
ositions.  In  the  case  of  Glassell  v.  Hansen,' 
135  Cal.  547,  07  Pac.  964,  the  court  had  under 
consideration  the  rights  of  parties  to  an 
Island  which  sprang  up  In  the  Sacramento 
river,  originally  a  wide  expanse  of  navigable 
water,  and  by  its  own  accretions  finally 
closed  one  of  the  diannels  which  separated 
It  from  the  shore.  The  patentee  of  the  shore 
claimed  It  In  the  opinion  it  Is  said:  "The 
accretions  were  to  the  Island,  and  not  to  tbe 
lands  described  in  plaintiffs*  patent  It  Is 
a  familiar  doctrine  of  the  common  law  that 
the  owner  of  land  bounded  by  a  river,  be'.n? 
exposed  to  the  danger  of  loss  from  its  floods, 
is  entitled  to  the  increment  which,  from  the 
same  cause,  may  be  gradually  annexed  to  It 
•  •  •  It  Is  also  elementary  that  If  an  Is- 
land springs  up  In  a  navigable  stream,  It  be-' 
longs  to  the  sovereign,  and  not  to  the  owner  of 
the  land  on  either  of  the  banks  of  the  stream. 
So  In  this  case  the  principle  is  the  Ham&^ 
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whether  the  laUmd  existed  at  the  time  of  the 
conflrmatlon  of  the  Mexican  grant,  or  was 
afterwards  formed  In  the  rWer.  If  the  accre- 
tions had  been  to  plaintiffs'  land,  and  bad 
gradually  extended  to  the  Island,  the  plalntuts 
would  have  been  the  fortunate  ones,  and  ttie 
accretions  so  added  to  thehs  would  have 
been  theira  In  law."  In  King  r.  Young,  70 
Me.  76,  49  Am.  ICep.  500,  holding  that  a 
muBsel-bed  orer  which  the  water  flows  at 
every  tide  cannot  properly  be  called  an  Island, 
but  should  be  dominated  "flats"  under  a  co- 
lonial ordinance,  It  Is  said:  "It  seems  to  be 
settled,  both  in  England  and  In  this  country, 
that  the  land  of  a  riparian  proprietor  may  be 
increased  by  accretion.  This  is  not  denied 
by  the  defendant's  counsel.  But  he  contends 
that  the  Increase  must  be  gradual,  and  from 
the  shore  outward;  that  if  an  Island  forms 
at  a  distance  from  the  shore,  and  then,  bjc 
Its  own  growth,  extends  Inward  till  It  reach- 
es the  shore,  such  new  made  land  will  dot 
become  the  property  of  the  owner  of  the 
shore;  and  In  this  we  think  he  Is  correct 
He  then  contends  that  a  mussel-bed  Is  an 
island,  If  It  flrst  commences  to  form  at  a 
distance  from  the  shore,  and  tb«e  flrst  shows 
Itself  aboi-e  the  surface  of  the  water  at  ebb 
tide,  leaving  sufllclent  water  between  It  and 
the  shore  for  boats  to  pass,  although  by  Its 
continued  growth  It  subsequently  extends  to 
and  connects  with  the  shore,  so  as  to  leave 
no  water  between  It  and  the  shore  at  ebb 
tide.  In  this  we  think  he  la  wrong.  We 
think  a  mussel-bed  over  which  the  water 
flows  at  every  tide  cannot  propwly  be 
called  an  Island.  We  tblnk  such  formations 
constitute  what  are  called  "flats"  and  by 
virtue  of  the  ordinance  of  1G41-7  belong  to 
the  owner  of  the  adjoining  land.  If  within  100 
rods  of  high-water  mark  and  so  connected 
with  the  shore  that  no  water  flows  between 
them  and  the  shore  when  the  tide  Is  out." 

The  principle  under  consideration  holds  in 
the  case  of  reliction.  "The  formation  by  ac- 
cretion or  reliction  must  be  imperceptible,  and 
must  be  made  to  the  contiguous  land  so  as 
to  change  the  position  of  the  water's  margin 
or  edge."  Cooley  v.  Golden,  117  Mo.  33,  23 
S.  W.  100,  21  L.  R.  A.  300.  See,  also,  Cox 
V.  Arnold,  129  Mo.  337,  341,  31  S.  W.  592, 
60  Am.  St  Rep.  450.  If  the  space  between 
the  mainland  and  an  island  be  reduced  to  a 
slough,  which  fllls  up  In  such  a  manner 
that  the  two  bodies  of  land  Join,  the  respec- 
tive owners  will  be  entitled  to  the  accre- 
tions to  tbetr  shores.  If  the  slough  fill  up 
from  the  bottom,  and  the  accretions  do  not 
begin  at  the  sides,  the  boimdar;  Is  tbe  center 
of  the  slough,  as  it  was  before  the  water 
left  It  Buse  v.  Russell,  86  Mo.  209;  Mluton 
V.  Steele,  125  Mo.  181,  28  S.  W.  746.  If  an 
island  be  separated  from  the  mainland  by 
the  channel  of  a  river  which  becomes  dry, 
the  same  rule  obtains.  "It  will  be  noted  that 
refused  Instructions  4  and  5  announce  the 
proposition  that  if  the  land  In  controversy 
was  originally  formed  In  the  Missouri  river 


as  on  Island  or  sand  bar  with  a  channd  bfr 
tween  it  and  the  mainland  belongtog  to 
plaintiff,  and  that  by  accreOona  to  said  bar 
or  island  on  the  south  side  it  flnally  extended 
to  plaintiff's  land  on  the  south  bank,  or  iC 
isfy  the  rerasslon  of  the  rlvw  from  this  tater- 
venlng  channel  after  the  formation  at  tiu 
bar  or  island,  the  bar  and  the  mainland  be- 
came connected,  then  plaintiff  became  th» 
owner  thereof  as  an  accretion.  This  instruc- 
tion  was  clearly  erroneous.  In  that  It  Ignores 
the  fundamental  Idea  upon  which  the  title 
to  accretions  Is  based,  namely,  that  tb^ 
mast  be  the  Imperc^tible  or  gradual  accre- 
tions to  the  plaintiff's  lands,  or  the  gradua) 
receding  of  the  river  therefnmi.  If  the  ac- 
cretions were  to  the  Island  on  the  south  side, 
and  to  the  mainland  on  its  north  slde^  and 
by  a  change  of  the  river  they  were  thus 
brought  together,  such  a  union  of  tbe  two 
tracts  did  not  make  tbe  island  an  aecretlMi 
to  the  mainland."  Hahn  r.  Dawson,  134  Ho. 
SSU  36  S.  W.  233.  "Biwpose  the  chamid  of 
the  river  between  an  Island  and  the  matoland 
is  left  dry  by  tbe  water,  and  entirely  filled 
up  with  deiMslts  of  mud.  and  the  island  and 
mainland  are  at  last  one  continuous  tract 
of  land;  could  ttie  owner  of  either  claim 
the  entire  tract?  Certainly  the  newly-formed 
land  would  belong  to  the  United  States*  or 
it  would  be  divided  between  the  opportte 
owners,  upon  the  common-law  principle,  ap- 
plicable to  nonnavlgable  streams,  of  each 
going  to  the  thread  of  the  channel,  as  It  was 
before  It  was  deserted  by  tbe  water^  In 
the  event  supposed,  the  river  might  be  re- 
garded as  ceasing  to  be  a  navigable  one,  pro 
hac  vlc^  or,  rather,  as  being  converted,  at 
the  slough  between  the  island  and  the  shore, 
Into  a  nonnavlgable  we.  In  any  event  tlw 
owner  of  the  shore  could  not  claim  both  the 
alluvion  and  the  Island,  nor,  vice  versa,  could 
the  owner  of  the  island  claim  the  tract  on 
the  bank,  with  its  accessions  by  aUnTion." 
Benson  r.  Morrow,  01  Mp.  345.  If  the  plabi- 
tUTs  land  had  not  been  devastated  by  a 
violent  and  convulsive  process  whose  i^ra- 
tlon  was  manifest  to  all  who  desired  to  gue 
upon  It,  and  Its  original  banks  had  been 
worn  away  by  ordinary  erosion  to  the  Joy 
deed  line,  the  defendants  could  acquire  title 
to  it  only  in  tbe  manner  descrltied  In  PeukK- 
V.  Canter,  82  Ean.  368,  63  Pac.  817;  that  is, 
by  tbe  outward  ^panslon  of  their  shore  line 
across  It  These  princ^les  hold  whether  the 
channel  separating  the  plolntlffif  land  from 
that  of  the  defendants*  filled  on  account  of 
the  waterworks  dyke  or  from  some  other 
cause. 

The  defraidants  argue  that  tbe  so-called 
island  was  a  mere  sand  bar ;  that  an  Island, 
to  be  worthy  of  the  name,  must  hare  become 
elevated  above  the  bed  of  the  stream  Car 
enough  to  make  It  fit  for  agricultural  pur- 
poses, and  that  the  riparian  right  of  accre- 
tion can  attach  to  nothing  less  diguifled.  It 
Is  not  necessary  to  give  a  formation  on  th« 
bed  of  a  river  a  speciflc  name  in  order  that 
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pR^rletaiy  rights  may  attach  to  It  In  many 
states,  lands  total^  or  partially  sutnuergea 
are  made  the  subject  of  grant  by  the  bot- 
erelgn  In  order  that  th^  may  be  reclaimed 
for  oBefnl  porposoB.  Islands  that  arise  from 
the  beds  of  streams  usually  first  present 
thranselTes  as  bars.  Gooley  t.  Oolden,  117 
Mo.  33,  23  S.  W.  100.  21  Ifc  R.  A.  300;  Cox  v. 
Arnold,  129  Ma  337,  81  S.  W.  602,  60  Am.  St 
Sep.  460;  Perkins  v.  Adams,  132  Mo.  131,  33 
S.  W.'ttS;  Hahn  t.  Dawson,  134  Mo.  681,  36 
S.  W.  233;  Moore  t.  Farmer,  156  Mo.  33,  66 
S.  W.  4D3,  79  Am.  St  R^.  604;  Qlassell  r. 
Hansen,  135  Oal.  647,  67  Paa  904;  Holman  t. 
Hodges,  112  Iowa,  714,  84  N.  W.  960.  58  L. 
B.  A.  678,  84  Am.  St  Rep.  367.  Before  it 
win  support  vegetation  of  any  kind  a  bar 
may  become  valuable  for  fishing,  for  hunting, 
as  a  shooting  park,  for  the  harvest  of  Ice, 
for  pumping  sand,  and  for  many  other  well- 
recognlzed  objects  of  human  Interest  and  In- 
dustry. If  further  d^MXlts  of  alluvion  upon 
Its  borders  would  make  it  more  valuable,  no 
reason  la  a^iarent  why  the  law  of  accretion 
should  not  apply.  It  is  not  before  the  court 
to  say  what  primitive  formation  will  cany 
the  right  to  accreUcms,  but  the  ability  to 
support  crops  certainly  is  not  the  single  test 
In  any  event  the  rights  of  the  parties  to  this 
litigation  are  to  be  determined  as  of  the 
time  the  formation  In  the  river  and  that 
against  the  shm  came  together.  Before 
then  the  defendants  could  not  claim  title. 
At  that  time  there  Is  no  doubt  such  forma- 
tions, whether  sand  bar,  island,  restored  land, 
or  something  else,  were  as  properly  the  sub- 
ject of  dominion  by  the  plalntlfb  as  by  the 
defendants  who  seized  than.  The  Supreme 
Court  of  the  state  of  Missouri,  within  whose 
Jurisdiction  the  lower  course  of  this  river 
lies,  has  been  called  upon  to  deal  with  almost 
every  phase  of  this  subject  Its  opinions  are 
in  full  accord  with  ttie  principles  of  law 
elsewhere  recognized.  Three  brief  quotations 
are  quite  pertinent:  "If  tlie  island  was 
washed  away,  In  whole  or  in  part,  after  it 
was  surveyed  and  thai  reformed  on  the ' 
same  bed,  the  owntf  of  It  as  it  was  before 
It  was  so  washed,  would  be  entitled  to  it 
but  if  it  was  washed  away  and  the  land 
sought  to  pe  recovered  as  made  tiy  dqioslts 
to  and  against  the  survey  of  the  mainland, 
then  such  deposits  became  the  property  of 
the  owner  of  tbe  survey."  Buse  v.  Russell, 
86  Mo.  209.  "Tbe  sole  Issue  made  by  the 
pleadings  Is  whether  the  lands  sued  for  were 
accretions  to  plalntUTs  sliore  land.  If  they 
were  and  are,  he  is  entitled  to  them,  without 
reference  to  whether  th^  now  extended  be- 
yond what  was  once  the  center  line  of  the 
main  diannel.  If  they  were  not  formed  to 
his  land  on  the  bank  of  the  river  by  gradual 
accretion  of  land  thereto,  or  by  a  gradual 
reliction  of  the  adjoining  bed  of  the  river  by 
the  receding  of  the  waters,  then  he  Is  not  eni 
titled  to  recover,  whether  the  lands  be  called 
an  Island  or  a  sand-bar  or  by  any  other  desig- 
nation."  Pofelns  T.  Adams,  132  Mo.  131,  33 
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S.  W.  778.  "In  view  of  all  this  evidence,  It 
Is  plain  that  whether  Island  45  remained  sub- 
stantially as  originally  surveyed,  or  whether 
it  was  washed  away  and  afterward  reformed 
on  Its  original  site,  it  is  too  plain  for  dls- 
cunlon  ttiat  what  is  termed  'the  island'  now 
is  not  an  accretion  to  section  21  or  section  16. 
The  doctrine  of  accretion  will  scarcely  admit 
of  Jumping  a  slough  40  to  00  yards  wide. 
In  a  word,  there  is  nothing  saltatory  about 
accretion.**  Crandall  v.  Smitli,  134  Mo.  033, 
36  S.  W.  «12. 

Of  course,  the  plaintiffs  were  obliged  to 
recover  upon  the  stratgOi  of  tlielr  own  ttUe. 
This  th«y  did  connecting  themselves  with 
the  allottees  of  the  Armstrong  grant  under 
the  partition  proceedings  of  1807.  The  views 
of  the  law  herein  expressed  were  substantial- 
ly given  to  the  Jury  by  well-drawn  instmc* 
tions.  The  parted  of  time  within  which  an 
owner  may  reclaim  land  after  it  has  been 
submerged  is  not  a  questlim  for  determination 
in  this  suit  The  plalntUEs  show  a  titie  good 
against  the  defendants.  The  state  has  not 
intervened,  and  whether  It  has  any  rights  is 
immaterial  to  ttie  present  dedrion.  If  it  real- 
ly holds  the  paramount  tiUe^  the  defendante 
cannot  take  advantage  of  the  fact  MCBrlde 
V.  Stelnweden  (optoitm  of  tliis  court,  filed 
January  0,  3S06)  88  Paa  822.  One  hundred 
and  ninety-eight  special  questions  were  an- 
swered by  the  Jury. '  The  court  has  consider- 
ed them  all  and  finds  them  to  be  barmoniz- 
abJe^  with  each  other  and  with  the  general 
venllct.  Many  pitfaUs  were  prepared  tor 
the  Jury  1^  vsAag  tbe  terms  "washing  away,** 
and  "washed  away**;  but  it  made  Itself  en- 
tirely cXesLV  with  reference  to  the  precise  ef- 
fect of  the  action  of  the  water  upon  the  plain- 
tilTs  land.  The  argummt  that  there  was 
not  sufflciffit  land  remaining  when  the  parti- 
tion suit  was  commenced  from  which  an 
island  could  be  cut  (rff  and  leave  208  acres 
was  doubtiess  submitted  to  the  Jury,  tiie  prop- 
er tribunal  to  determine  the  fact  Eighty- 
eight  Instructions  were  given  to  tbe  Jury, 
and  numbers  of  requests  for  Instructions 
were  refused.  The  Instructions  gixea  and 
those  refused  have  been  examined,  and  no  er- 
ror prejudicial  to  tbe  defendants  Is  discover- 
ed. In  view  of  the  findings  of  fact  several 
matters  argued  rating  to  instructions  be* 
come  immaterial.  Defenses  were  fairly  sub- 
mitted. The  Jury  evidently  gave  the  Water 
Company  full  benefit  of  ite  Esierial  defuse 
that  the  accretion  in  front  of  its  lot  abutted 
upon  the  Kansas,  and  not  upon  the  Missouri, 
Tlva  bank.  Unwarranted  assumptions  of 
fact  were  not  made  in  the  instructions.  It 
was  the  duty  of  the  court,  and  not  of  the 
Jury,  to  Interpret  the  partition  proceedings. 

The  petition  names  a  large  number  of  per- 
sons  as  plaintiffs,  and  describes  them  u 
co-tenants  of  the  tract  sued  for.  The  verdict 
was  in  favor  of  all  these  parties.  The  peti- 
tion further  names  a  numb»  of  persons  as 
defendants,  who  are  described  as  co-tenants 
with  the  plaintilfs.  The  verdte^  was  atoo 
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In  favor  of  'thoee  defendants  who  are  tenants 
In  common  with  the  plaintiffs,"  evidently 
meaning  those  named  in  the  petition.  The 
right  to  the  poffiesslon  of  the  land  descrlt>ed 
waa  a  matter  of  commou  Interest  to  many 
persons.  One  tenant  in  common  may  recover 
the  entire  estate  from  a  trespasser  for  the 
benefit  of  all.  Any  fractional  Interest  In 
land  Is  sofflcient  upon  which  to  base  a  Judg- 
ment of  ouster  against  a  trespasser.  This 
being  true,  the  plaintiffs  In  error  suffered 
no  material  Injury  because  the  Jury  did  not 
catalogue  the  names  of  the  prevailing  de- 
fendants and  specify  the  precise  proportional 
share  of  each  plaintiff  and  prevailing  de- 
fendant The  plaintiffs  In  error  are  not  at 
all  solicitous  because  the  names  of  some  five 
or  six  persons  appear  to  have  been  written 
In  the  Judgment  whose  right  to  recover  may 
not  be  supported  by  the  record,  but  they  seek 
to  overturn  the  entire  Judgment  because  the 
verdict  Is  in  the  form  described.  This  they 
cannot  do.  Some  of  the  plalntlfFs  below  may 
be  Injured.  The  plaintiffs  In  error  cannot 
be.  Those  who  were  given  acre  quantities 
In  the  original  partition  suit  had  no  interest 
in  the  impartitioned  common  lands  when 
their  demands  for  specific  measures  were 
satisfied.  Therefore  they  and  their  succes- 
sors have  no  interest  in  the  litigation.  The 
land  recovered  is  sufildently  described  In 
the  verdict 

The  170  assignments  of  error  In  Hie  briefs 
have  been  duly  considered,  and  none  of  them 
requires  the  case  to  be  tried"  again.  The 
foregoing  observations,  which  already  tran- 
scend the  proper  limits  of  a  written  opinion, 
express  the  views  of  the  court  with  reference 
to  those  which  are  of  greatest  importance. 

The  Judgment  of  the  district  court  is  af- 
firmed. All  the  Justices  concnrrlng. 

(78  Kan.  661) 

STATB  T.  BOUPBTZ. 
(Sapreme  Court  of  Kansas.   May  12,  1906.) 

Obiutnai.  Law— Instbuctions. 

If,  during  the  progress  of  the  trial  of  a  crim- 
inal case,  testimony  which  has  been  introduced 
is  withdrawn  by  the  court,  and  the  court  states 
to  the  jury  that  whenever  testimony  is  ruled 
out  they  are  not  to  consider  it  in  the  case,  that 
it  is  the  same  as  not  given.  It  is  not  error  to 
deny  a  request  for  a  written  instruction  to  dis- 
regard such  testimony;  and  a  written  instruc- 
tion that  the  jury  in  arriving  at  its  verdict 
should  consider  all  the  evidence  given  hy  the 
witnesses  is  neither  erroneous  nor  misleading. 
(Syllabus  by  the  Oourt) 

Appeal  from  District  Court,  Thomas  Coun- 
ty; Chas.  W.  Smith,  Judge. 

August  RonpetB  was  cravlcted  of  man- 
slaughter, and  he  appeals.  Affirmed. 

Waters  &  Waters  and  O.  Ii.  Wilson,  for  ap- 
pellant O.  O.  Coleman,  Atty.  Gen.,  and  Arch. 
L.  Taylor  (T.  L,  Bond,  of  counsel),  fbr  the 
State. 

BURGH,  J.  August  Roupetz  was  convict- 
ed of  manslaughter  in  the  first  degree,  and  he 
appeals. 


Under  the  repeated  decisions  of  this  court, 
the  juror  Bourgolne  was  qualified.  Threats 
of  the  deceased  against  appellant's  brother, 
and  not  Involving  the  appellant  iilmself  in 
any  way,  were  Irrelevant.  The  testimony  of 
the  witness  Frank  Keraenbrock,  that  he  heard 
shots  fired  while  he  and  bis  father  were  pass- 
ing appellant's  premises  at  night,  could  not 
be  prejudicial,  especially  after  the  court 
stated  to  the  Jury  that  the  witness  could  not 
say  appellant  fired  them.  Early  in  the  prog- 
ress of  the  trial,  upon  the  occasion  of  strilUng 
out  some  testimony,  the  court  said  to  the 
Jury :  "Gentlemen,  when  the  court  rules  out 
any  evidence,  you  are  not  to  consider  It  lu  the 
case ;  it  is  the  same  as  not  glvai ;  it  should 
be  but  of  your  minds  entirely."  Afterwards 
all  the  testimony  of  a  witness  was  with- 
drawn because  his  cross-lamination  devel- 
oped the  fact  that  he  did  not  understand  the 
nature  of  an  oath  or  the  effect  of  false  swear- 
ing. When  the  evidence  was  closed,  the 
court  Instructed  the  Jury  upon  the  law  of  the 
case,  and,  referring  to  the  duties  of  the  ju- 
rors, said  that  in  determining  the  intent  of 
the  appellant  In  doing  any  of  the  acts  charged 
against  him  they  should  take  Into  considera- 
tion all  the  evidence  given  by  the  witnesses 
tending  to  show  what  his  intention  was.  It 
Is  now  argued  that  the  Jury  had  the  right  to 
believe  the  court  had  taken  back  in  wrltii^ 
what  had  been  stated  orally,  and  that  all 
exclnded  evidence  could  be  lugged  Into  the 
case.  The  conrt  Is  of  the  opinion  that  danger 
to  the  appellant  from  such  a  fatuity  is  dis- 
cernible only  by  the  red  and  roving  eye  ot 
imagination. 

A  special  instruction  upon  the  final  submis- 
sion of  the  case,  that  the  Jury  should  disre- 
gard the  excluded  testimony,  was  properly 
refused.  Two  Instructions  to  disregard  tes- 
timony would  constitute  a  superfluity  which 
even  the  liberal  criminal  procedure  of  this 
state  does  not  Indulge,  and  after  testimony 
has  been  withdrawn,  and  Is  no  longer  in  the 
case,  an  Instruction  to  dlsr^ard  It  would 
virtually  be  an  aberrance. 

The  fact  that  the  deceased  said  appellant 
would  have  to  walk  over  his  dead  body  be- 
fore appellant  should  have  any  of  bis  moth- 
er's property  was  not  a  threat,  was  not  perti- 
nent to  the  Issues,  except  that  It  might  have 
furnished  a  motive  for  the  homicide,  and 
hence  the  appellant  was  not  harmed  by  Iti 
exclusion.  Besides,  the  state  of  feeling  be- 
tween the  parties  was  so  abundantly  proved, 
and  so  many  direct  and  positive  threats  1^ 
the  deceased  against  appellant's  life  were 
shown,  that  the  omission  of  this  item  could 
not  have  affected  the  verdict 

The  cross-examination  of  appellant  with 
reference  to  the  land  difficulty  was  fairly  In- 
vited by  a  number  of  qnestlons  pat  to  talm 
by  his  counsel.  Independent  of  that  fact 
It  was  proper  to  fix  an  Important  date,  and 
was  pressed  no  further  than  seemed  neces- 
sary for  that  purpose.  The  cross-acamtaia- 
tlon  of  appellant  in  reference  to  peace  jno- 
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cMdlngB  against  him  was  clearly  admlBsible 
to  affect  his  credibility.  Tbe  fact  tbat  be 
had  ben  arrested,  and  after  a  trial  bad  been 
put  tinder,  bond  to  beep  the  x>eace  because  of 
threats  to  kill  his  father  and  mother,  tended 
to  discredit,  disgrace,  and  degrade  him,  with- 
in tbe  rule  announced  in  State  t.  Greenburg, 
S9  Ean.  40^  53  Paa  61,  and  other  decisions 
of  this  court  The  instructions  of  the  court 
given  at  the  time  were  ample  to  protect  the 
rights  of  the  appellant  If  the  remarks  of  the 
county  attorney  Infringed  them.  Erroneous 
instructions  relating  to  murder  are  immate- 
rial ;  appellant  baring  been  convicted  of  an 
inferior  crime.  Requested  instructions  4,  8, 
and  20,  Invaded  tbe  province  of  tbe  jury,  and 
requested  instructions  24  and  28  were  argu- 
ments of  tbe  cose  to  the  jury  from  tbe  appel* 
lant's  standpoint,  rather  than  statements  of 
law.  It  Is  not  the  law  tbat  the  presumption  of 
good  character  stands  until  overcome  beyond 
a  reasonable  doubt,  as  tbe  sixty-first  request- 
ed Instruction  states.  It  may  be  overthrown 
by  evidence  much  less  conclusive.  The  sixty- 
eighth  reqnested  instruction  was  wrong  be- 
cause some  of  the  matters  to  which  It  refer- 
red did  not  have  a  bearing  upon  the  case. 
Tbe  Instruction  given  by  the  court  upon  the 
same  subject  was  correct  Instructions  re- 
fused  and  instructions  given  which  are  not 
printed  in  tbe  brief  are  not  considered.  Rule 
10.  79  Pac.  Ix. 

The  appellant  had  a  fair  trial.  Tbe  Jury 
apparently  gave  him  the  benefit  of  every 
doubt  f>nd  tbe  Judgment  of  the  district  court 
is  affirmed.  All  the  Justices  concurring. 


(n  Kma.  180) 

WAI/TERS  V.  CHANCE  et  al. 
(Supreme  Court  of  Kansas.  May  12,  1906.) 

1.  PI.EADINO— DEPABrnSB— DEUUBSBB. 

Under  our  Code  a  demnrrer  wUl  not  raise 
the  Question  of  inconristency  or  departure  In 
pleading, 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  89, 
Cent.  Dig.  Pleading,  }  536.f 

2.  MoBTOAOEB  —  Possession  bt  Mobtoaobb 

AITEB  DBFATTLT— SiJBCmBST— DkTENBES. 

A  quiet  and  peaceable  entry  Into  possession 
of  UDOccapied  land,  and  the  contlnoed  posses* 
sion  thereof  tiy  a  mortgagee,  after  condition 
brol»n,  is  a  complete  defense  to  an  action  in 
ejectment  by  the  omwr  until  the  mortgage 
lien  has  been  satisfied. 
(Syllabus  by  tbe  Court) 

Error  from  District  Court,  Mess  County; 
Chas.  E.  Lobdeii,  Judge. 

Action  by  Julia  A.  Chance  and  others 
against  E.  J.  Walters.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Beverseo 
and  remanded. 

Wheeler  &  Swltzer.  for  plaintiff  in  error. 
N.  A.  Yeager,  for  defoidanta  in  error. 

GREENE,  J.  This  was  an  action  la  eject- 
ment commenced  September  14,  190^  by  tbe 
heirs  of  William  Chance.  Tbe  answer,  while 
Indefinite  In  Its  allegations,  was  an  att«npt 
to  plead  title  and  potBCPilon  under  a  tax  deed* 


and  also  possession  onder  a  past  due  and 
unpaid  mortgage.  Upon  motion  the  court  re- 
quired defoidant  to  attach  coplee  of  these 
instruments,  which  was  done  by  filing  an 
amended  answer.  To  this  answer  a  demur- 
rer Was  sustained,  and  upon  leave  being 
granted  a  second  amended  answer  was  filed, 
to  which  a  demurrer  was  sustained  and  Judg- 
m«it  rendered  thereon  for  plaintiffs.  In  this 
second  amended  answer  the  defendant  relied 
wholly  upon  his  rights  as  a  mortgagee  In 
possession.  The  material  all^tious  of  this 
answer  are  that  on  April  1,  1886,  William  T. 
Tarter,  being  the  owner  of  the  land  in  con- 
troversy, executed  a  mortgage  thereon  for 
?2B0,  payable  to  Lew  E.  Darrow,  due  April 
1,  1891;  tbat  the  defendant  was  the  owner 
of  said  mortgage;  that  It  had  not  been  paid ; 
that  on  May  8.  1886,  Tarier  and  wife  con- 
veyed the  land  to  Alexander  McCollum  by 
warranty  deed,  and  on  September  3,  1887, 
McCollum  conveyed  the  land  by  warranty 
deed  to  William  Chance,  who  by  a  condition 
in  the  deed  assumed  and  agreed  to  pay  the 
mortgage;  that  on  April  1,  1891,  William 
Chance  secured  an  extension  of  five  years 
from  that  date  for  its  payment;  tbat  for  a 
long  time  prior  to  February  11, 1901,  William 
Chance  and  his  heirs  bad  abandoned  the 
land ;  tbat  It  was  then  unoccupied ;  and  that 
on  that  date  defendant  went  into  possession 
thereof  under  bis  mortgage  and  has  con- 
tinued In  the  exclusive  occupancy  thereof 
ever  since,  claiming  to  be  a  mortgagee  In 
possession. 

The  grounds  of  plaintiffs'  demurrer  to  this 
second  amended  answer  were:  First,  that 
tbe  first  and  second  amended  answers  were 
Inconsistent  with  and  a  departure  from  the 
defense  pleaded  In  tbe  original  answer;  sec- 
ond, that  the  second  amended  answer  did 
not  state  a  defense.  We  are  not  Informed 
upon  which  of  these  grounds  the  demurrer 
was  sustained,  or  that  It  was  not  sustained 
for  both  reasons.  Where  a  demurrer  con- 
tains several  grounds,  and  it  is  sustained. 
It  would  be  much  better  practice  to.lnake 
the  record  show  upon  what  ground  or  grounds 
it  was  sustained.  It  Is  not  unusual  In  prac- 
tice that  only  one  of  the  grounds  assign^ 
in  a  demurrer  Is  presented  to  the  trial  court 
while  any  one  of  the  other  grounds  may  be 
relied  upon  in  the  court  It  would  be  much 
fairer  to  tbe  trial  court  and  tbe  parties,  as 
well  as  simplify  tbe  work  of  this  court,  If 
the  grounds  upon  which  the  trial  court  relied 
were  stated  in  the  record.  In  the  present 
case  we  must  assume  that  the  demurrer  was 
sustained  on  the  general  ground  of  insuffi- 
ciency of  the  answw,  since  a  departure  in 
pleading  is  not  a  ground  o£  demunw  under 
our  statute. 

The  answer  states  that  the  taxes  have  been 
In  default  since  1893.  It  is  contended  that 
this  allegation,  coupled  with  the  following 
condition  In  the  mortgage,  matured  the  debt 
In  1893,  and  that  more  than  five  years  hav- 
ing elapsed  before  the  filing  o( 
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tte  defendanfa  cause  of  action  Is  barred 
by  the  statute  of  limitations.  "The  said  first 
parties  agree  to  pay  ell  taxes  and  assessments 
levied  on  tbe  said  premises  when  the  same 
are  due^  and.  If  not  bo  paid  the  holder  of 
this  mor^;age  may,  without  notice,  declare 
the  whole  sum  of  money  herein  secured  due 
and  ^yable  at  once,  or  may  elect  to  pay 
such  taxes  and  assessmaits  and  be  ^titled 
to  Interest  on  the  same  at  the  rate  of  10 
per  cent,  per  annum  mitU  paid,  and  this 
mortgage  shall  stand  as  secnrlty  for  the 
amount  so  paid,  with  such  lnt«est;  bnt, 
whether  the  holder  of  this  mwtgage  elect 
to  pay  such  taxes  uid  assessments  or  not, 
It  Is  fflstlnctly  understood  that  the  holder 
baeof  may  Immediately  cause  the  mortgage 
to  be  foreclosed  and  sball  be  entitled  to  the 
Immediate  possession  of  premises  and  the 
rents,  issues  and  profits  thereof."  If  the  Ques- 
tion depended  upon  a  construction  of  ttils  pro- 
vision alone,  we  would  hold  that  the  statute 
did  not  commence  to  run  until  the  bolder 
of  the  mortgage  declared  the  debt  due.  The 
bolder  of  the  note  and  mortgage  might  have 
declared  the  debt,  due  and  payable  upon  such 
default,  but  he  was  not  compelled  to  do  so, 
and,  until  he  exercised  this  right,  the  statnte 
of  iimltationa  would  not  start.  Two  tbin^ 
bad  to  transpire  in  order  to  start  the  statute 
of  limitations:  First,  a  default  In  the  pay< 
ment  of  taxes ;  and,  second,  a  declaration  of 
tbe  holder  of  the  mortgage  that  be  bad 
elected  to  take  advantage  of  the  default. 
That  this  Is  tbe  correct  construction  of  this 
provision  is  too  apparent  to  become  a  subject 
of  serious  controversy,  especially  when  read 
with  tbe  following  condition  In  tbe  note:  "If 
default  be  made  in  the  payment  of  any  Inters 
est  notes  or  any  portion  thereof  for  the  space 
of  thirty  days  after  tbe  same  becomes  due 
and  payable,  or  in  tbe  payment  of  any  taxes 
assessed  against  tbe  real  estate  mortgaged 
to  secure  this  loan  until  the  same  shall  have 
become  delinquent,  then  all  said  principal 
and  accrued  interest  shall,  at  the  option  of 
the  legal  bolder  of  this  bond,  become  due  and 
payable  without  any  notice  of  any  kind  what* 
soever" — and  with  the  following  In  the  mort- 
gage: "That  said  first  parties  agree  that  if 
the  maker  of  said  bond  sball  fail  to  pay  any 
of  said  money,  either  principal  or  Interest, 
within  thirty  days  after  the  same  becomes 
due,  or  to  conform  to  or  comply  with  any 
of  tbe  foregoing  covenants,  the  whole  sum  of 
money  herein  secured  may,  at  the  option  of 
tbe  second  party,  or  his  assigns,  and  with- 
out notice,  be  declared  due  and  payable." 
The  answer  states  tbe  mode  by  which  the 
defendant  acquired  possession  to  be  as  fol- 
lows: "This  defendant  further  avers  that 
for  several  years  prior  to  tbe  lltb  day  of 
February,  1901,  tbe  lands  described  in  said 
petition  and  In  said  mortgage  were  vacant 
and  unoccupied,  and  have  been  abandoned  by 
tbe  said  William  Chance  and  his  heirs,  and 
no  taxes  were  paid  upon  the  same  by  any  of 
the  owners  since  1893,  and  said  lands  were 
sold  for  tbe  taxes  of  1883.   ThU  defendant 


furtlier  avers  that  <m  tbe  Ilth  day  of  F«l»- 
ruaiy,  1901,  being  the  owner  and  holder  of 
tbe  note  and  mortgage  above  referred  tOb 
and  no  part  of  the  principal  having  bem 
paid,  and  no  part  of  the  Interest  having  been 
paid,  m  1805,  and  believing  that  said  lands 
had  beat  abandoned  by  the  owners,  he  went 
Into  tbe  peacable  possession  thereof  for  the 
purpose  of  better  securing  the  Indebtedness 
due  bim  upon  said  note  and  mortgage,  which 
vrere  thoa  a  valid  and  subsisting  lieu  upon 
the  lands  prior  and  superior  to  all  others, 
and  that  afterwards  he  paid  up  all  the  taxes 
past  due  upon  raid  real  estate;  and  has  since 
paid  all  taxes  and  assessments  levied  upcm 
said  lands  as  the  same  became  doe;  said 
taxes  80  paid  by  him  amounting  to  the  sum 
of  $200.  That  ever  since  the  Uth  day  of 
February,  1001»  the  d^endant  has  been  and 
now  is  in  the  actual  and  exclusive  possession 
of  said  real  estate  aa  the  mortgagee  and 
owner  and  holder  of  said  note  and  mortgage, 
claiming  and  now  claims  tbe  rl^t  in  said 
lands  of  a  mwtgagee  in  possession." 

The  defendants  in  error  contend  thai;  he- 
fore  the  holder  of  a  moi'tgage  can  invoke  tbe 
defense  of  a  "mortgagee  In  possession,*'  in  an 
action  of  ejectment,  he  most  show  that  he 
took  possession  under  his  mortgage  with  the 
consent  of  the  owner  of  the  land.  They  ateo 
c<Hitend  that  the  answer  shows  tiiat  no  sndi 
consent  was  obtained,  therefore  the  entry 
was  Tmlawfpl,  and  that  an  equitable  defense 
cannot  be  predicated  upon  an  unlawful  act 
The  decisions  of  this  court,  where  the  defeiae 
of  a  mortgagee  In  possession  has  been  mad^ 
do  not  sustoli^  the  contention  that  the  pos- 
session must  hare  been  acquired  with  tbe 
consent  of  the  owner.  In  Kelso  v.  Norton, 
65  Ean.  778,  70  Pac.  806,  08  Am.  St  Bep.  308, 
the  mortgagee  got  possession  under  a  void 
foreclosure  sale,  and  It  was  held  that  he  was 
a  mortgagee  in  possession.  The  facts  in  the 
case  of  StoufTer  r.  Harlan,  6S-Kan.  135,  74 
Pac.  610,  64  L.  E.  A.  320,  104  Am.  St.  Rep. 
396,  were  substantially  tbe  same,  and  It  was 
again  held  that  tbe  mortgagee  was  entitled  to 
tbe  rights  of  a  mortgagee  In  possession.  In 
Rogers  v.  Benton,  39  Jlion.  39,  38  N.  W.  765, 
12  Am.  St  Rep.  613,  it  was  said  that,  where 
the  mortgaged  land  has  been  abandoned,  and 
tbe  mortgagee  had  gone  peaceably  and  quiet- 
ly Into  possession,  the  owner  could  not  main- 
tain ejectment  until  he  has  paid  the  mortgage 
lien ;  that  abandonment  is  an  Implied  assent 
that  the  mortgagee  may  take  possession  un- 
der hia  mortgage.  In  Cooke  v.  Cooper,  18  Or. 
142,  22  Pac.  945,  7  L.  R.  A.  273,  17  Am.  St. 
Rep.  709,  It  is  said  that:  "If  he  [the  mort- 
gagee] can  make  a  peaceable  entry  upon  the 
mortgaged  premises  after  condition  broken, 
he  may  do  so,  and  may  maintain  such  posses- 
sion against  tbe  mortgagor  and  every  person 
claiming  onder  him  subsequent  to  the  mort 
gage,  subject  to  be  defeated  only  by  the  pay- 
ment of  his  debt"  Whether  the  holder  of  a 
mortgage,  in  possession,  is  entitled  to  make 
the  defense  of  a  "mortgagee,  in  poaaessloa** 
Digitized  by  ^OOQ IC 


Kaa) 


PABESB-WASHINGTON  00.  t.  KANSAS  OITT,  KAIL 


781 


after  condltloii  broken,  depends  upon  tbe 
equities  of  each  case.  No  general  rule  ap- 
plicable alike  to  all  cases  can  be  stated,  ex- 
cept where  the  mortgagee  enters  under  an 
•xprees  agreement  with  the  owner.  Of 
contse.  If  he  obtain  posseaslon  by  force,  in* 
timldatlon,  deceit,  or  fraud,  0  court  of  equity 
will  not  permit  him  to  profit  thra^y.  But 
where,  after  condition  broken,  the  land  Is  an- 
occupled,  and  he  enters  peaceably,  a  court 
of  equity  will  not  eject  htm  at  the  salt  of  tbe 
owner,  until  his  lien  uiwn  the  lands  shall 
haTe  been  satlsfled.  Such  a  rule  does  equity 
betweoi  the  parties  and  d^)riTeB  the  owner 

the  land  of  no  rights.  Justice  Mason,  speak- 
ing for  tbe  court  In  Stouder  t.  narlan,  supra, 
aald :  "The  exivesslon  frequently  used,  that 
the  entry  must  be  lawful,  we  Interpret  to 
mean  not  that  It  must  bave  been  ^ected 
under  a  formal  right  capable  of  enforcement 
by  legal  proceedings,  but  that  it  must  not  be 
through  any  unlawful  or  wrongful  act,  upon 
which  the  mortgagee  would  tm  estopped  to 
found  a  right"  If,  after  condition  brokent 
the  premises  are  unoccupied,  the  mortgagee 
may.  if  be  can  do  so  peaceably,  enter  Into 
the  possession  vaUet  his  mortgage,  and  he 
cannot  be  ^ected  therefrom  tbe  owner 
until  his  mortgage  lien  has  been  fully  satis- 
fied. The  land  In  question  had  beai  sold  and 
deeded  fbr  the  taxes  of  1808.  The  owners 
had  paid  no  subsequent  taxes.  No  Intereet 
bad  been  paid  on  the  mortage  debt  after 
188S.  In  February,  1001,  the  land  was  un- 
occupied and  "abandoned,'*  as  stated  by  de- 
fendant In  his  answer.  The  mortgogee  went 
quietly  and  peaceably  Into  possession  under 
fata  mortgage  and  continued  therein  without 
objection  until  this  action  was  commenced, 
September,  IOCS.  The  facts  pleaded  aro  am- 
ple to  sustain  tbe  defense  of  a  mortgagee  in 
possession.  It  was  error  therefore  to  sus- 
tain tbe  demurrer, 

Tbe  judgment  Is  reversed,  and  the  cause 
remanded,  with  instrortlona  to  overrule  the 
demurrer.  All  tbe  Justices  concunrlnfc  et 
«ept  PORTER,       not  sitting. 


<n  Kko.  OS) 

PARKER-WA8HINOTON  GO.  T.  KANSAS 
CITY,  KAN.,  et  aL 

<Snpiene  Court  of  Kansas.  May  12,  1006.) 

1.  Statutes— AMEitfoMENT  bt  Implicatiow. 

Statutes  vh!ch  effect  the  amendment  of  ez- 
Istlnf  laws  by  impUcation  are  not  within  the 
porrTew  of  the  constitutional  provision  that  "no 
law  shall  be  revived  or  amended,  nnless  the 
new  act  contain  tbe  entire  act  revived,  or  the 
section  or  eections  amended,  and  the  section  or 
sections  so  amended  shall  be  repealed."  Const, 
art.  2,  3  16w 

[Ed.  Note. — For  cases  in  point,  see  vol.  4A, 
Cent.  Dig.  SUtutes.  |  210.] 

2.  Sahb— Sfeciai.  and  Looax.  Laws. 

It  is  competent  for  the  Legislature  to 
elasslfr  cities  according  to  population  for  va- 
rioDS  parposes  and  laws  applicable  to  all  of  the 
tnembess  of  any  class  so  created  may  be  general 


laws  and  hare  a  onUona  operation  timmghoirt 
the  state. 

[Ed.  Note.— For  cases  in  pobt.  see  44 
Cent.  Dig.  Statutes.  1  lOlJ 

S.  Same— GLASsmoATioic  of  Cmxs  Subveot 

TO  Statute. 

The  matter  of  the  method  of  providing  for 
the  cost  of  street  improvements  is  one  with  re- 
lation to  which  dties  mav  rcasonabl?  t>e  divided 
into  classes  upon  tbe  basis  of  population. 

[E^d.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  t  102.] 

A  Same— Applicatiok  of  Statute. 

A  law  for  the  government  of  cities  of  a  cer- 
tain population  is  not  rendered  special  in  its 
operation  by  the  fact  that  there  is  at  tbe  time 
only  one  city  in  the  state  of  the  size  designated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4t^ 

Cent  Dig.  Statutes.  }  102.] 

5.  Same. 

Chapter  112,  p.  152,  of  the  Laws  of  1903, 
providing  that  In  cities  of  the  Erst  class  having 
over  60.000  population  payment  for  street  Im- 

Srovements  shall  be  made  by  tbe  issue  of  tax 
ills  chargeable  against  the  property  specially, 
benefited  Instead  of  by  tbe  Issue  of  negotiable 
bonds  of  the  corporation,  is  not  obnoxious  to 
that  provision  of  the  Constitution  relatine  to 
the  amendment  of  laws,  or  to  that  forbidding 
the  conferring  of  corporate  powers  by  special 
act,  or  to  that  requiring  general  laws  to  have  a 
uniform  operation  throughout  the  stata 

[Ed.  Note. — For  cases  In  point,  eee  ToL  4A 
Cent.  Dig.  Statutes,  U  72, 102.] 

6.  Municipal  Cobpobations  —  Stbket  Iu- 

FEOVEHENTS— liEaiSLATIVB  CONTBOL. 

It  Is  competent  for  the  Legislature  to  re- 
quire ttiat  persons  contracting  with  cities  for 
the  improvement  of  streets  shall  give  bonds  for 
the  faithful  carrying  out  of  tbeir  contracts,  exe- 
cuted by  some  surety  company  authorized  to  do 
business  in  the  etate. 

(Syllabus  by  the  Court) 

Mandamus  proceeding  by  the  Parker- Wash* 
Ington  Company  against  the  city  of  Kansas 
City.  Kan.,  and  others.    Writ  denied. 

T.  A.  Pollock  for  plalntur.  B.  S.  HcAnany, 
Balpb  NelSffli,  and  Natban  Oree.  toe  defoid- 
anta, 

MASON.  J.  Tbe  Btatnto  for  the  govern- 
ment of  dtles  of  the  fhrst  class  as  tt  existed 
prior  to  1006  antborlsed  all  such  cities  to 
Issue  bonds  to  cover  Ibe  expense  of  Improving 
streets.  In  1906  an  act  was  passed  (Laws 
1005,  p.  1B2,  c.  112).  prortdlng  among  other 
tilings  that  In  dtles  of  the  first  class  bavii« 
a  population  of  ot«  BO,000  such  expenses 
should  be  met  by  the  Issuance  of  special 
tax  bills  against  tbe  property  chargeable  with 
the  cost  of  such  Improvements.  After  this 
act  took  effect  the  Parker- Waahington  Com- 
pany under  contract  with  the  dty  conatmcted 
some  pavonent  In  Kansas  City,  Kan.  By  the 
terms  of  tbe  act  payment  for  tblM  work 
should  be  made  by  tax  bills,  but  ttie  company 
now  brings  this  proceeding  seeking  by  manda* 
mus  to  compel  the  city  to  make  payment  by 
h<Hids,  under  the  provisions  of  the  old  law. 
npMi  the  theory  that  the  act  of  1005  Is  vtrfd 
because  it  violates  these  sev«al  provlsionB 
of  the  stoto  Constitution :  (1)  That  relating 
to  the  method  of  amending  ««'«""g  laws; 
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(2)  that  forbidding  the  conferring  of  corpo- 
rate powers  by  special  act;  and  (3)  that  re- 
anlriug  laws  of  a  general  nature  to  haye  a 
uniform  operation  tbrougbont  the  state.  The 
portion  of  section  16  of  article  2  of  the  Con- 
stitution Invoiced  In  support  of  the  first  prop- 
osition reads:  "No  law  sball  be  revived  or 
amended,  unless  the  new  act  contain  the  en- 
tire act  revived,  or  the  section  or  sections 
amended,  and  the  section  or  sections  so 
amended  sbaU  be  repealed." 

It  la  argued  that  the  act  of  1905  amends  va- 
rious speclSc  sections  of  the  statute  relating 
to  cities  of  the  first  class,  the  language  of 
which  is  closely  followed  In  the  correeptHad- 
Ing  sections  of  the  new  act,  (mly  snch  altera- 
tions being  made  as  are  necessary  to  accom- 
plish the  object  already  Indicated — a  change 
in  the  method  of  paying  for  public  Improve- 
ments in  cities  having  a  population  of  over 
50,000:  that  the  new  act  contains  no  reference 
to  the  old  one,  does  not  accomplish  Its  rei>eal, 
and  Is  therefore  within  the  letter  and  spirit 
of  the  prohibition  quoted.  It  is  needless  at 
this  time  to  go  into  a  discussion  of  the  pur- 
pose and  effect  of  the  provision  of  the  Con- 
stitution referred  to.  That  Is  has  no  appli- 
cation to  amendments  by  implication  Is  well 
settled.  Gooley  on  Constitutional  Limita- 
tions (6th  Ed.)  182;  26  A.  &  E.  Encyel.  of  L. 
(2d  Ed.)  70a  The  act  of  1905  in  a  sense 
amends  various  sections  of  the  earlier  act, 
but  it  does  so  by  Implication;  it  does  not 
cover  their  entire  subject-matter,  and  hence 
does  not  supersede  them,  but  merely  restricts 
the  field  of  their  operation ;  it  Is  a  complete 
and  in  a  sense  an  Independent  enactment, 
which  requires  no  reference  to  any  other 
statute  to  make  its  meaning  clear;  the  ob- 
jection made  to  it  in  this  respect  Is  there- 
fore not  well  taken.  Section  1  of  article  12 
of  the  Ctmstltnlion  provides  that  "the  L^s- 
lature  shall  pass  no  special  act  conferring 
corporate  powers,"  and  section  17  of  article 
2  that  "all  laws  of  a  general  nature  sball 
have  a  milform  operation  throughout  the 
state."  Whether  the  act  In  question  Is  to  be 
regarded  as  special,  and  whether  Its  opera- 
tion Is  uniform  throughout  the  state  depend 
npon  whether  population  affords  a  fair  basis 
for  the  classiflcaUon  of  cities  with  reference 
to  the  matters  to  which  It  relates,  and  wheth- 
er the  result  It  accomplishes  is  In  fact  a  real 
dasslflcation  iq>on  that  basis,  and  not  a  dea- 
ignation  of  a  single  dty  to  which  alone  It 
shall  apply,  voder  the  gnlse  of  snch  dassl- 
flcfttlon.  "In  order  to  determine  whether  or 
not  a  glTsn  law  Is  gmeral,  the  purpose  of 
the  act  and  the  objects  on  wblch  It  is  Intend- 
ed to  operate  must  be  considered.  If  these 
objects  are  dlstli^olshed  from  others  by  char- 
acteristics  evincing  a  pecnilar  relation  to  the 
legislative  purpose,  and  showing  the  l^sla- 
tlon  to  be  reasonab^  appropriate  to  the 
former  and  Inappropriate  to  the  latter,  the 
objecto  win  be  considered,  as  respects  such 
legislation,  to  be  a  class  by  themselves,  and 
legiBlatifm  effecting  snch  a  class,  to  be  gen- 


eral. But  if  the  characteristics  used  to  dis- 
tinguish the  objects  to  which  the  leglalati<m 
applies  from  others  be  not  germane  to  the 
legislative  purpose,  or  do  not  Indicate  some 
reasonable  appropriateness  in  Its  application, 
or  If  objects  with  similar  characteristics  and 
like  relation  to  the  legislative  purpose  have 
been  excluded  tAm  the  operation  of  the  law, 
then  the  classification  is  Incomplete  and  faul- 
ty, and  tiie  legislation  not  general,  but  local 
and  special."  26  A.  Je  B.  Encycl.  of  L.  ^ 
Ed.)  683. 

That  for  many  purposes  the  classification 
of  cities  according  to  population  Is  a  natural 
and  proper  one  Is  clear,  and  we  thhik  has 
never  been  doubted.  The  statutes  providing 
for  municipal  government  in  this  state  have 
always  proceeded  upon  the  the<»y  that  a 
system  adapted  to  a  small  town  might  not 
be  suiteble  for  a  larger  one.  The  theory  has 
not  been  attached  and  Is  not  open  to  attack. 
This  general  principle  reaches  the  presmt 
case.  Merely  for  Illustration  It  may  be  sug- 
gested that  the  Legislature  was  warranted 
In  believing  that  In  a  lai^  city  there  would 
be  no  difficulty  In  procuring  all  needed  street 
Improvements  by  Issuing  to  the  contractors 
nonu^otlable  obligations  running  directly 
against  the  property  specially  benefited,  while 
in  a  smallOT  city  the  same  result  could  only 
be  assured  by  pledging  the  credit  of  the 
whole  municipality  to  tbe  final  payment  of 
the  cost,  by  the  use  of  negotiable  bonds. 
Qrantlng  the  reasonableness  of  tbe  principle 
of  dasslflcation,  Its  application  rests  with 
the  Legislature  and  Is  not  subject  to  Judicial 
review,  although  an  extreme  case  could  per- 
haps be  Imagined  In  which  a  court  would  be 
justified  In  holding  that  an  ostensible  classi- 
fication upon  the  basis  of  population  was  only 
colorable.  Its  real  purpose  and  effect  being  to 
limit  tbe  appllcati<m  of  an  act  to  a  sln^ 
community  or  group  of  communlttee,  not  dis- 
tinguishable from  others  by  any  differences 
having  relati(m  to  the  subject-matter  Invol- 
ved.  Counsel  for  plaintiff  contoid  that  the 
present  instance  Is  such  a  case.  Judicial 
notice  Is  of  course  taken  tiiat  Kansas  Gty 
Is  now  the  only  clt7  to  Kansas  havtog  over 
50,000  Inhabitants.  This  Is  not  determlnatlTft 
of  the  matter,  however,  for  It  Is  not  only  om- 
celvable  and  probable,  but  practically  inevit- 
able, that  other  cities  In  the  state  will  In 
time  attain  that  size.  As  was  said  In  State- 
T.  Downs,  60  Kan.  788,  57  Pa&  962:  "An 
act  general  in  Its  provisions*  but  whldi  caa 
presraOy  apply  to  only  one  dty  on  account 
of  there  belz«  but  one  of  requisite  popula- 
tion or  other  qualification,  but  which  was 
designed  to,  and  can  In  all  substantial  par- 
ticulars apply  to  other  cities  as  tbey  become- 
possessed  of  tbe  requisite  populatiim  or  oth- 
er quaUflcatiim,  cannot  be  regarded  as  ■ 
special  act"  In  the  plalntUTs  brief  mucb 
stresa  Is  laid  upon  the  case  of  State  t.  Jones^ 
66  Ohio  St  453,  64  N.  B.  424,  80  Am.  St  Bep, 
592,  where  tiie  court  set  aside  an  act  parpcv^ 
Ing  to  provide  a  general  scheme  for  the  gor- 
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amnait  of  all  dtieB  In  tbe  state  by  dividing 
than  Into  a  number  of  classeB  and  snb- 
claasee  or  grades^  The  ground  of  the  deci- 
sion iB  dear^  Bbown  by  this  langnage  of  the 
opinion :  'In  view  of  tbe  trlTlal  difleraiceB 
in  population,  and  of  the  nature  of  tbe  pow- 
m  confeored.  It  appears  tbat  the  present 
classification  cannot  be  r^rded  as  based 
upon  dUtoences  In  local  reqnlremeats.  Its 
real  basis  Is  found  In  the  dUfering  views  or 
Interests  of  tiuee  who  promote  legUdatltm  for 
the  different  municipalities  of  the  state." 

Tbe  full  force  ot  this  statement  can  be  ap- 
preciated only  from  a  c<Hirideratlon  of  tbe 
precise  situation  by  which  tbe  Snprane  Oourt 
of  Ohio  was  coitfronted.  The  Legislature 
had  orii^naHy  dlTlded  all  municipal  corpora- 
tions, according  to  pi^ulation.  Into  cities  of 
the  first  class,  cities  of  the  second  class,  in- 
corporated Tillages  and  Incorporated  Tillages 
for  special  purposes.  Separate  rules  were 
made  for  the  goTemmrait  of  each  kind  of 
organisation,  but  as  each  munldpali^  at- 
tained a  else  entitling  it  to  a  place  In  tiie  nest 
hl^m-  class  It  was  advanced  thereto  by 
virtue  of .  the  statnta  Latar,  snbdlTlsIons 
were  made  of  these  primary  classes  by  means 
of  which  ^gle  dties  became  In  £act  Tested 
for  tbe  time  itetag  with  peculiar  powers,  and 
were  goremed  by  what  were  In  fact  charters 
for  local  government  differing  from  those 
of  any  other  city  In  the  state.  Tbe  court  up- 
on tbe  view  that  this  legislation  fell  within 
the  mifl  already  stated  "rductantly"  upheld 
its  Talldity.  Gradually  the  tendraicy  toward 
the  localisation  of  municipal  law  Increased, 
until  at  tbe  time  of  tbe  decisi<m  under  con- 
sideration dtiee  of  the  first  class  were  di- 
vided into  three  grades,  and  dties  of  the 
eecond  dara  into  eight  grades,  and  as  a  re- 
sult each  one  of  the  eleven  principal  dties 
.of  tbe  state  was  governed  according  to  a 
plan  different  from  that  of  any  other.  More- 
over dnring  tiie  time  that  dnclnnati  was  the 
most  populous  ci^  of  the  commonwealth  It 
was  governed  by  a  statute  which  In  opera- 
tion applied  to  It  alone,  and  was  sustainable 
only  on  the  theory  tliat  the  Legislature  be- 
lieved such  a  statute  to  be  required  by,  or 
at  least  to  be  peculiarly  suitable  to.  a  city 
of  tiut  size.  But  when  the  growth  of  Cleve- 
land placed  It  in  advance  of  Cincinnati  In 
tbe  matter  of  population,  Instead  of  its  be- 
coming oidowed  with  those  powers  which 
bad  been  determined  to  be  appropriate,  the 
old  plan  for  Its  government  was  perpetuated 
the  device  of  shifting  tbe  classification. 
Ttaia  situation  certainly  forced  uptm  the  court 
the  duty  of  seriously  consideiing  the  difficult 
question  of  when,  if  ever,  tiie  limit  of  legis- 
lative discretion  Is  reached — when,  If  ever.  It 
may  be  Judicially  determined  tbat  a  statute 
bears  upon  its  face,  or  dlsdoses  In  the  light 
of  ail  tbe  Information  of  which  a  court  may 
avail  itself,  proof  of  the  Intention  of  the 
Legislature  under  color  of  tbe  exercise  of  an 
undoubted  right,  to  evade  and  In  effect  to 
nullify  an  express  mandate  of  tbe  Constitu- 


tion. But  this  was  not  all.  Hitherto  tbe 
pretext  had  been  maintained  that  the  classifi- 
cation was  real ;  that  as  each  dty  advanced 
in  population  and  passed  the  boundary  bxaA- 
ed  by  the  general  law  It  would.  In  vlrtne  of 
that  growth  dtha  ipso  facto  or  by  means 
of  machine  provided  by  the  law,  pass  into 
the  n«ct  higher  grade  and  become  amenable 
to  the  statute  relating  tiiereto.  But  the  Btd.t- 
ate  which  was  directly  invdved  In  tbat 
case,  with  the  obvious  purpose  of  prevent- 
ing such  a  result,  at  least  In  respect  to  two 
dties,  created  a  new  grade— a  fourth  grado 
of  the  first  dass,  of  wfateh  tbe  court  says: 
*'We  are  not  avare  that  there  Is  now  In 
the  state  a  dty  of  tbe  fourth  grade  of  the 
first  dass,  but  the  class  Is  provided  to  the 
end  that  it  may  recdve  any  d^  of  the  sec- 
ond dass  which  may  be  advanced,  and  that 
such  cltf  may  thus  be  excited  from  the 
operation  of  these  acts  relating  to  CSeveland 
and  Toledo,  which  are,  respectively,  dties  of 
the  second  and  third  grade,  of  the  first  dbtss." 

The  conclusion  of  the  court  is  thus  ex- 
pressed :  "The  body  of  leglslatitm  relating  to 
tills  subject  shows  the  legislative  Intent  to 
substitute  lactation  for  classification  so  tbat 
all  the  municipalities  of  the  state  which  are 
large  raoi^h  to  attract  attention  shall  be 
denied  the  proteption  Intended  to  be  afforded 
by  this  section  of  the  Constitution.  The  pro- 
Ylsiims  of  the  section  could  not  be  more 
dear  or  Imperative,  and  teUet  from  the 
present  confusion  of  monldpal  acts  and  the 
burdens  which  they  Impose  would  not  be 
afforded  by  its  amendment  Since  we  can- 
not admit  that  legislative  power  Is  In  ite 
nature  Illimitable,  we  mint  condude  that  this 
provision  of  the  paramount  law  annuls  the 
acto  relating  to  Cleveland  and  Toledo."  We 
see  no  Just  ground  of  crltidsm  of  this  Ohio 
deddon.  We  have  stated  the  drcnmstances 
out  of  which  It  grew  In  some  detail  for  the 
purpose  of  showing  the  extreme  length  to 
which  spedaltzation  of  the  law  was  permitted 
to  be  carried  under  the  form  of  general 
enactmmte  before  the  courte  felt  Justified  In 
Interfdrli^,  and  also  of  showing  the  wide 
difference  between  the  facte  of  that  case  and 
of  this.  By  the  Kansas  act  under  discussion 
the  Legislature  In  effect  created  a  new  class 
of  dties.  In  doing  so  It  did  not  approach 
near  oiough  to  the  line  which  separates  the 
legitimate  exerdse  of  legislative  discretion 
from  the  Illegitimate  empleymrait  of  a  guile- 
ful device  to  accomplish  an  unconstitutional 
ead  by  ln<Urect^,  to  make  It  at  all  difficult 
for  the  court  to  subtain  Ite  action.  The  act 
is  proof  also  against  tills  attack. 

A  fnrtiier  objection  Is  Inddentally  made 
to  the  statute,  because  of  a  provldon  that  all 
persons  contractii^  with  the  dty  to  make 
street  Improvemente  shall  be  required  to  se* 
cure  the  faithful  performance  of  their  con- 
tracts by  the  giving  of  bonds  executed  by 
some  surety  company  authorized  to  do  busi- 
ness in  tbe  state.  It  is  argued  that  this 
tends  to  the  creation  of  a  monpiioly  to  the 
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business  of  maklDg  such  bonds.  Tbe  writing 
of  such  bonds  Is  a  form  of  insurance.  There 
are  reasons  why  a  bond  given  by  a  corpora- 
tion over  which  the  state  exercises  a  certain 
control  might  be  deemed  preferable  to  any 
executed  only  by  Individuals.  It  would  be 
competent  for  the  Legislature  to  authorize 
the  municipality  In  Its  discretion  to  exact 
such  a  bond — that  Is  one  signed  by  a  surety 
company,  and  It  is  equally  competent  for  It 
to  exercise  its  own  judgment  In  the  matter 
in  the  Qrst  instance  and  Tequlre  that  char- 
acter of  security. 
The  writ  la  doiIed. 


(73  Kaa.  78S} 

A.  J.  HARWI  HARDWARE  GO.  T.  KLIP- 
PERT  et  al. 
(Supreme  Court  of  Kansas.   May  12,  1906.) 

Appeal  and  Ebbob-~Second  Appeal — Law  or 
TBB  Case. 

Where  a  case  is  brought  a  second  time  in 
error  to  tlie  Supreme  Court,  its  first  decision 
is  the  law  of  tbe  case  not  merely  as  to  all 
aestioDs  actually  presented  by  counsel  on  its 
rst  appearance,  but  to  all  questions  then  exist- 
ing in  the  record,  and  necessarily  involved  in 
the  decision. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Gent.  Dig.  Appeal  and  Error,  H  4358-4368.] 

Error  from  District  Conrt  Browo  Goimty ; 
Wm.  I.  Stuart,  Judge. 

Action  by  tbe  A.  J.  Harwl  Hardware  Gom- 
pany  agftlnst  Gonrad  KDppert;  defendant, 
and  Henry  Reh,  gamlBhee.  Tbe  judgment 
for  plaintiff  was  set  aside  as  to  the  garnishee, 
and  plaintiff  brings  error.  Reversed  and  di- 
rected. 

W.  r.  Onthrle  and  Ryan  &  Ryan,  for  plain- 
tiff in  error.  W.  F.  Means  and  Jas.  Falloon, 
for  dtfendante  in  error. 

P^  GTTRIAM.  This  is  tbe  second  ap- 
peal of  this  case  to  tills  court  The  facts  are 
set  forth  In  tbe  former  decision.  Hardware 
Go.  T.  Klippert,  07  Kan.  743,  74  Pac.  254. 
Every  principle  of  law  set  forth  In  the  pres- 
ent appeal  was  therein  decided.  The  judg- 
ment In  favor  of  the  plaintiff  In  error  was 
therein  beld  valid,  and  the  order  of  tbe  court 
below  modifying  tbe  same  set  aside,  although 
negotiable  promissory  notes  of  Henry  Reh 
were  outstanding  fbr  the  same  Indebtedness 
for  wbicb  the  judgmrat  was  rendered  against 
him  on  his  answer  as  garnishee.  The  situ- 
ation is  not  changed  by  tbe  subsequently  oc- 
curring fact  that  the  notes  have  be^  paid 
to  the  1^1  bolder  tbereof,  "Where  a  case 
is  brought  a  second  time  on  error  to  tbts 
conit,  tbe  first  decision  will  be  deemed  tbe 
settled  law  of  the  case,  and  will  not  be  made 
a  subject  of  te-examlnatlon.  This  rule  ex- 
tends, not  merely  to  all  questions  actually 
presented  by  counsel,  but  to  all  questions  ex* 
isting  In  tbe  record,  and  necessarily  involved 
in  the  dedslon.'*  Headley  v.  Gtaallis^  15 
Kan.  002;  Central  Branch  U.  P.  R.  Go.  v. 
Staoup.  28  Kan.  804,  42  Am.  R^  103 ;  Crock- 
ett V.  Gray,  81  Kan.  346. 2  Pac.  809;  Western 


News  Co.  Geo.  O.  Wllmarth,  34  Kan.  2M, 
8  Pac.  104;  26  Am.  &  Eng.  Encya  of  Law, 
184.  Of  coarse,  this  Is  a  hardship  on  Beh, 
but  It  Is  no  greater  than  the  hardship  nsually 
Incurred  by  any  plaintiff  who  submits  his 
cause  to  the  decision  of  a  court  without 
pleading  or  setting  forth  some  right  of  re- 
covery which  In  fact  he  has,  or  which  occurs 
to  a  defendant  where  be  submits  his  defoise 
to  the  decision  of  the  court  without  pleading 
or  setting  forth  some  valid  defense  wblcb  he 
in  fact  has.  When  the  court  is  the  final  trier 
of  tbe  facte  and  renders  a  valid  judgment 
upon  the  facts  as  presented,  and  no  effort  Is 
made  to  correct  the  error  or  omission  while 
such  cause  is  within  the  jurisdiction  of  tbe 
trial  court,  the  party  who  erred  to  bis  own 
prejudice  is  remediless,  unless  the  matter 
omitted  may  be  made  the  basis  of  an  inde- 
pendent action.  The  order  of  the  district 
court  is  reversed,  and  tbe  plaintiff  In  errw 
restored  to  whatever  be  may  have  lost  bj 
reason  thereof. 

(TSKan.  ^ 

8TATB  T.  OAMFBEUi. 
(Supreme  Court  of  Kaosu.  May  12.  lOOQL) 

1.  Criminal  Law— Speedt  TBUi^DiscHABaK 

FOB  DELAT. 

Tbe  terms  of  coart  which  iDterrene,  pend- 
ing an  appeal  by  the  state  In  a  criminal  action, 
are  not  to  be  counted  In  determining  whether 
a  person  under  Indictment  and  beld  to  bail  is 
pntitled  to  be  discharged  under  (section  221, 
Code  Ct.  Proc.  (Gen.  St.  1901,  f  5666),  because 
not  brought  to  trial  before  the  end  of  the  third 
term  of  court  after  Indictment  found  or  infor- 
mation filed. 

[Ed.  Note.— For  eases  In  point,  see  voL  14^. 
Gent  Dig.  Grtanlnal  Law,  1 1300.1 

2.  Saue  —  Confessions  —  Stateuzhts  Bb- 

FORE  GBAND  JDBT. 

Statements  and  declarations  by  a  defend- 
ant in  a  criminal  action,  In  denial  of  gailt» 
while  a  witness  before^  grand  jtiry,  are  not 
confessions  witfaln  the  rule  requiriDg  them  first 
to  be  shown  to  have  been  made  voluntarily  be- 
fore they  are  competent  evidence  against  bim. 

[Ed.  Note. — For  cases  m  point,  see  VoL  14. 
Gent  Dig.  Criminal  Law,  S  1140.] 

3.  Saue— Involuntart  Stateuektb. 

Tlie  fact  that  his  testimony  before  tbe 
grand  jury  was  in  obedience  to  a  subptpna  will 
not  render  such  statements  or  declarations  in- 
voluntary. His  rights  are  protected  by  bis 
privily  to  refuse  to  answer,  when  the  answer 
tends  to  IncrimlnRte  him,  and,  by  tbe  failure 
to  exercise  his  privilege  In  this  respect  bis  state- 
ments and  declarations  become  voluntary. 

[Ed.  Note. — For  cases  In  point  see  vol.  1^ 
Cent.  Dig.  Criminal  Law,  S  U87.] 

4.  Saue. 

Voluntary  statements  of  fact  made  by  a 
defendant  in  a  criminal  action,  which  do  not 
tend  to  establish  his  guilt,  bat  which  are  ex- 
culpatory in  their  naturel  are  competent  evi- 
dence against  bim  as  admissions  of  a  party. 

[Ed.  Note. — For  cases  in  point,  see  voL  1^ 
Gent  Dig.  Criminal  Law,  }  894.] 

6.  Witnesses  —  Grand  Jubobs  —  Evidenck 
Bbpobe  Orahd  Jubt. 

The  language  of  section  5535,  Gen.  St  lOOl. 
providing  that  "no  grand  juror  shall  disclose 
any  evidence  given  before  the  grand  jury,  nor 
the  name  of  any  witness  who  appeared  before 
them,  except  wna  lawfully  reouited  to  tester 
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u  •  wItnMa  fn  relation  thereto,"  is  not  limited 
bj  the  provisioiu  of  section  SS33,  Gen.  St.  1901, 
permitting  such  evidence  in  certain  cases, 
e.  Sams. 

The  secrecy  imposed  by  the  common  law 
and  statutes  npon  the  proceedtnfra  before  a 
grand  jury  will  not  prevent  the  public  or  an  in- 
dividual from  proving;  b:^  members  of  the  grand 
jury,  in  a  court  of  justice,  what  passed  Ijefore 
the  grand  jury,  when,  after  the  purpose  of 
secrecy  has  been  effected  such  dlaclosure  becomes 
necessary  in  the  furtherance  of  justice,  or  for 
tbe  protection  of  public  or  individual  rights. 

[Ed.  Note. — For  cases  In  point  see  vol.  50, 
Cent.  Dig.  Witnesses.  |  186;  vol.  24,  Cent  Dig. 
Grand  Jury,  H  86.  87.] 

7.  STATITTES— GONSTBUCTIOH— ADOFTIOR  ISOU 

Another  State. 

The  rule  that  where  a  statute  is  adopted 
from  another  state,  the  adoption  carries  with 
it  th«  construction  placed  thereon  by  the  courts 
«f  that  state,  is  a  general  rule,  to  which  there 
are  exceptions.  Where  the  statute  is  not  pe- 
culiar to  the  state  from  which  It  was  adopted, 
but  otiier  states  have  substantially  the  same 
statute  which  their  courts  have  construed  dif- 
ferently, and  when  the  construction  placed  up- 
on it  by  the  courts  of  the  state  from  which 
it  was  adopted  is  opposed  to  the  weight  of 
reason  and  authority,  or  against  the  general 

elicy  of  oor  laws,  such  construction  will  not 
followed. 

[Ed.  Voted — ^For  cases  In  p<rfnt,  sea  ToL  44, 
Cent  IMc  Statutes,  |  307.] 

8.  Criminal  IiAw  —  Appeal  —  Law  of  thb 
Case. 

A  former  judgment  of  this  court  holding 
an  Indictment  snfficient  In  substance  Is  tlie  law 
of  the  case.  AH  questions  in  this  case  raised 
by  the  motion  In  arrest  of  judgment  are  con- 
trolled by  the  former  dedsion  in  State  of  Kan- 
sas V.  Frank  U.  Campbell,  79  Fac.  1133,  70 
Kan.  899. 

[Ed.  Note — For  cases  In  point,  see  vol.  15, 
Cent  IMg.  Criminal  Law,  S  3003.] 

9.  Bribbht— Meubbb  or  Boaed  or  Educa- 
tion. 

The  board  of  education  of  a  city  of  the 
first  class  is  charged  with  the  care  and  custody 
4f  school  buildings.  A  member  of  such  board, 
who  accepts  money  as  a  bribe  to  Influence  his 
opinion,  judgment  and  action  in  favor  of  let- 
ting and  oausing  to  be  let  a  contract  for  clean- 
ing school  buildings,  is  guil^  of  bribery,  under 
section  2212  of  the  General  Statutes  of  1001. 
notwithstanding  the  fact  that  the  board  had 
by  resolution  referred  the  matter  of  cleaning 
such  buildings  to  the  superintendent  of  build- 
ings, who  was  an  employ^  bat  not  a  member  of 
the  board,  where  it  appeared  that  the  member 
charged  with  the  offense  let  the  contract  with 
the  approval  of  the  superintendent  of  buildings. 

10.  Same— Evidence. 

When  the  gravamen  of  the  charge  is  the 
receiving  of  money  as  a  bribe  to  influence  the 
opinion,  judgment  and  action  of  defendant  as 
a  member  of  such  board  in  causing  such  cou- 
tract  to  be  let  testimony  showing  that  the 
contractor,  who  paid  defendant  the  bribe,  soon 
afterwards  took  a  similar  contract  with  an  In- 
dividual at  a  mnch  lower  price,  la  material  and 
competent  evidence  of  the  intent  with  which 
the  money  was  recdved. 

11.  Saue. 

In  such  a  case,  where  defendant  Is  shown  to 
have  cashed  a  check  payable  to  hia  order  for 
the  amount  he  Is  charged  with  receiving,  drawn 
by  the  person  from  whom  it  ia  charged  be  re- 
ceived the  bribe,  the  check  itself  is  competent 
evidence  against  him  to  establish  the  receipt 
of  the  money, 

12L  OaniiNAi.  Law— Callixq  WiTNEasEa. 
In  a  criminal  action,  the  state  is  not 
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obliged  to  place  upon  the  stand  every  witness 

whose  name  Is  indorsed  upon  the  indictment. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  S  1568.] 

13.  Same  —  Witnesses  —  Subpocnabd  bt 
State. 

If  the  defendant  desires  to  rely  upon  the 
attendance  of  witnesses  under  subpaana  by  the 
Btate  be  may  notify  them  and  the  court  of  such 
fact,  or  may  cause  them  to  be  subpoenaed  in 
his  own  behalf  He  has  no  right  to  rely  upon 
the  attendance  of  a  witness  merely  because  the 
state  may  have  caused  a  subpoena  to  issue  for 
such  witness, 

14.  Same  —  New  Tbial  —  Misconduct  of 
Pbosecutino  Attobnet. 

Upon  a  motion  for  a  new  trial  on  the 
ground  of  alleged  misconduct  of  the  prosecut- 
ing attorney  In  his  argument  to  the  jur?,  afll- 
davits  In  support  thereof  were  contradicted  by 
the  affidavit  of  the  prosecuting  attorney,  rais- 
ing an  issue  of  fturt  as  to  what  was  said  in  the 
a^ument  The  ruling  of  the  trial  court  denying 
the  motion  for  a  new  trial  will  be  conslderd  as  a 
finding  against  the  facts  alleged  In  the  motion. 
(Syllabus  by  the  Gonrt) 

Appeal  from  District  Court,  Wyandotta 
County;  J.  UcCabe  Moore,  Judge; 

Frank  M.  Campbell  was  oonviceed  of  bilb- 
a7»  and  appeals.  Affirmed. 

At  the  June  term  of  the  district  court  of 
Wyandotte  county,  appellant  was  convicted 
of  the  crime  of  accepting  a  bribe  to  influence 
his  ofllclal  action  as  a  member  of  the  board 
of  education  of  Kansas  City.  He  was 
sentenced  to  confinement  in  the  state  peni- 
tentiary for  a  period  of  not  less  than  one  or 
more  than  seven  years.  From  the  judgment 
be  appeals. 

The  second  count  of  the  Indictment  upon 
which  be  was  tried  charges  that  appellant, 
while  a  member  of  the  board  of  education  of 
Kansas  City,  from  the  sixth  ward  of  said 
cl^,  and  while  acting  in  his  capacity  as  a 
memb«:  of  said  board  of  education,  and  act- 
ing under  and  by  virtue  of  his  office  as  a 
member  thereof,  did  make,  cause,  and  permit 
to  be  made  a  contract  with  one  C  E.  Gilhaus 
whereby  It  was  agreed  tliat  the  said  Gilhaus 
was  to  clean  out  a  school  building  and  re- 
move the  mud,  flitli,  and  water  therefrom, 
and  should  receive  as  compensation  tber^or 
the  sum  of  $35  per  day  for  the  time  occupied 
in  performing  said  work.  "And  on  or  about 

the  day  of  Angust,  1903,  in  the  county 

of  Wyandotte,  state  of  Kansas,  ttae  said 
Frank  M.  Campbell  did  then  and  there  un- 
lawfully, feloniously,  cormptly,  and  wicked- 
ly receive  and  accept  from  the  said  Q.  B. 
OlUiaus,  a  large  sum  of  money,  to  wit,  the 
sum  of  four  hundred  and  twelve  dollars 
^412)  to  the  value  of  four  hundred  and 
twelve  dollars  (9412)  as  a  reward  for  having 
^ven  the  vote^  opinion.  Judgment,  and  action 
of  the  said  Ftank  M.  Canipbell  In  favor  of 
letting,  and  causing  to  be  let  to  the  said  G.  B. 
Gilhaus.  the  said  contract;  and  as  a  reward 
and  bribe  for  having  wrongfully  and  unlaw- 
fully permitted  and  caused  to  be  let  to  tbe 
said  G.  E.  Gilhaus,  the  said  contract  ns  atorp- 
said  set  forth."   When  tbe  Kaw  river  flood 

Digitized  by  Google 


786 


85  PACIFIC 


REPOBTBB. 


(Kan, 


of  1003  BQbsided,  the  lower  floors  of  the 
Rchool  buildings  In  the  Armonrdale  district 
were  filled  with  nind  and  flith  to  the  depth 
of  18  Inches.  Appellant  was  a  member  of  the 
board  of  education,  consisting  of  six  mem- 
bers. At  a  meeting  of  the  board  the  matter 
of  arranging  for  the  cleaning  of  these  build- 
ings was  referred  to  the  superintendent  of 
buildings,  one  BIscomb,  who  was  not  a  mem- 
ber of  the  board.  Afterwards  Biseomb  con- 
sulted and  arted  with  appellant,  Campbell, 
and  C  M.  Bowles,  another  member  of  the 
board,  in  reference  to  the  work  and  in  letting 
the  contract  Appellant  lived  in  the  flooded 
district*  and  by  consent  of  BIscomb  and 
Bowles  took  the  lead  in  making  arrange- 
ments for  having  the  work  done.  He  saw 
G.  K.  Gilhaus,  who  was  engaged,  under  the 
style  of  the  Ollhaus  Manufacturing  Com- 
pany, In  doing  similar  work,  and  arranged 
wlUi  blm  to  pump  out  these  buildings,  at 
a  price  agreed  upon  of  $35  per  day  for  what- 
ever time  was  required  to  do  the  work.  Ap- 
pellant introduced  Gilhaus  to  BIscomb  the 
day  that  the  work  of  pumping  was  begun, 
and  after  the  buildings  were  cleaned  took 
the  bill  of  the  Gilhaus  Manufacturing  Com- 
pany for  the  work  to  BIscomb  to  bave  the 
latter  certify  to  it  With  some  changes  the 
bill  was  certifled  by  BIscomb,  and,  on  August 
3d,  allowed  by  the  board  and  a  warrant- 
drawn  for  $988.75,  payable  to  the  company. 
It  Is  not  shown  what  date  the  warrant  was 
received  QUhaus,  but  It  appears  to  have 
been  paid  some  days  after  Its  date.  On  the 
11th  of  August  Gilhaus  gave  to  appellant  the 
check  of  the  Gilhaus  Manufacturing  Com- 
pany for  $412,  and  on  the  same  day  appellant 
cashed  It  at  the  bank  upon  which  it  was 
drawn.  It  appeared  from  the  testimony  of 
one  witness  that,  some  time  after  the  work 
at  the  school  buildings  was  completed,  Gil- 
haus removed  the  mud  and  filth  from  a  build- 
ing In  the  flooded  district  belonging  to  the 
witness,  and  that  the  price  agreed  upon  was 
$7.45  per  day.  It  •v&b  claimed  by  appellant 
that  the  personal  transaction  with  Gilhaus 
had  no  connection  with  the  contract  for  clean- 
ing the  school  buildings,  that  the  $412  was 
In  payment  for  a  certain  stram  valve  sold 
by  appellant  to  Gilhaus  after  the  work  in 
the  school  buildings  had  been  begun.  He 
claimed  that  he  had,  some  five  years  before 
that,  invented  the  steam  valve  and  had  ap- 
plied for  a  patent  on  It,  but  the  patent  had 
never  been  granted  through  delays,  and  that 
he  sold  to  Gilhaus  the  valve  and  the  r^ht 
to  use  and  manufacture  It 

Hale  &  Maher,  for  appellant  C  0.  Cole- 
man, Atty.  Gen.,  for  the  State. 

PORTER,  J.  (after  stating  the  facta).  1. 
The  appellant  contends  that  the  trial  court 
erred  In  refusing  to  discharge  him,  for  the 
reason  that  more  than  three  terms  of  court 
had  elapsed  since  the  Indictment  was  filed. 
Tbe  grand  Jury  returned  the  Indlctmrat  on 
January  3S,  1904.   At  tin  next  r^Iar  term 


of  the  court,  which  was  the  March  term,  ap- 
pellant's motion  to  Quash  the  Indlctmrait  was 
sustained.  The  state  appealed  from  that  de- 
cision, and,  on  February  11,  1905,  the  Judg- 
ment of  the  court  was  reversed,  and  tbe 
cause  remanded  for  another  trial.  State  v. 
Campbell,  70  Kan.  899,  79  Pac  1133.  By  Gen. 
St  1901,  8  6366,  It  is  provided  as  follows: 
"If  any  person  under  indictment  or  informa- 
tion for  any  offense,  and  held  to  answer  on 
ball,  shall  not  be  brought  to  trial  before  tbe 
end  of  the  third  term  of  tbe  court  In  which 
the  cause  Is  pending  which  shall  be  held 
after  such  indictment  found  or  information 
filed,  he  shall  be  entitled  to  be  discharged 
so  far  as  relates  to  such  offense,  unless  the 
delay  happen  on  his  application  or  be  oc- 
casioned by  the  want  of  time  to  try  such 
cause  at  such  third  term."  By  section  5665 
it  Is  provided  that  if  the  person  Indicted  be 
committed  to  prison,  and  not  brought  to  trial 
before  the  end  of  the  second  term  after  tlie 
Indictment  Is  filed,  he  shall  be  discharged. 
The  appellant  here  was  admitted  to  bell  Im- 
mediately after  his  arrest  and  therefore  his 
case  falls  under  section  5666,  supra.  Counsel 
for  the  state  contend  that,  the  delay  having 
been  caused  by  the  erroneous  ruling  of  the 
district  court  upon  appellant's  motion  to 
quash,  appellant  was  himself  responsible  for 
It,  and  it  comes  within  the  exertion  in  the 
statute,  supra,  as  one  which  "happened  on 
his  application."  On  the  other  hand,  it  is 
ai^ed:  (1)  That  tbe  delay  was  tbe  result 
of  the  state's  appeal,  not  caused  by  any  act 
of  appellant;  (2)  that,  the  statute  having 
excepted  certain  delays,  all  others  nqt  men- 
tioned are  necessarily  excluded.  It  is  prop- 
er here  to  refer  to  the  history  of  the  statute 
insuring  to  a  person  indicted  and  imprisoned 
or  held  to  ball  a  speedy  trial.  By  consider- 
ing the  evil  sought  to  be  remedied,  we  are 
better  enabled  to  construe  the  statute.  When 
it  was  enacted  it  followed  in  general  terms 
the  provisions  of  similar  statutes  In  the  old- 
er states,  and  in  them  the  evil  sought  to  be 
remedied  was  one  which  the  English  pet^le 
had  struggled  against  since  before  the  days 
of  Magna  Charta  and  the  petition  of  rights. 
It  recalls  the  days  of  tyranny  and  despotism, 
when  men  were  allowed  to  lie  In  dungeoiu 
for  long  periods  without  even  an  opportunity 
to  know  the  nature  of  tbe  charge  against 
them.  A  ^eedy  trial  for  all  accused  per- 
sons was  one  of  the  things  insisted  upon  by 
the  people  of  England  fn  the  first  Bill  of 
Rights,  and  English  laws  have  Jealously 
guarded  the  right  from  that  time.  It  is  pro- 
vided for  In  the  first  ten  amendments  of 
the  federal  Constitution,  being  unbodied  in 
the  sixth  of  tbe  ten  amendments  submitted 
by  the  First  Congress.  The  guaranty  of  the 
federal  Constitution,  however,  has  been  held 
not  to  apply  to  acts  of  the  Legislatures  of 
the  several  states  or  to  state  courts.  Fox 
V.  State  of  Ohio,  5  How.  (U.  S.)  410,  12  L. 
Ed.  213;  Murphy  v.  People,  2  Cow.  (N.  T.) 
81S.  The  same  provision,  or  one  similar.  Is 
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found  In  fbs  CknutltnttonB  of  most  ct  tbe 
states.  It  Is  s  part  of  section  10  of  our  Bill 
of  Bldits.  Tbe  statute  Is  for  tbe  purpoae 
<ti  canyliig  Into  dTect  tbls  provision  of  tbe 
Gonstltntlon.  It  was  never  Intended  to  ap- 
Id7  to  the  facts  In  a  case  like  the  one  at  bar. 
Here  there  was  no  ladies  or  delay  on  the 
part  of  tiie  state  within  the  spirit  and  In- 
tention of  tbe  statute.  Tbe  state  was  doing 
all  within  Its  power  to  bring  the  appellant 
to  a  q^eedy  trlaL  A  trial  ^as  began,  a  mo- 
tion to  quash  sustained,  and  the  state  ap* 
pealed.  This  statute  must  be  constmed  with 
the  one  givlog  to  tbe  state  tbe  right  to  ap* 
peal  frcmi  a  Judgment  snstidning  a  motion  to 
quash  the  Indictment  Oode  Or.  Proc  i  283 ; 
Gen.  8t  1901,  1  B721.  To  hold  as  appellant 
cmtoids  would  deny  to  tbe  state  all  benefit 
of  tbe  appeal  which  the  statute  ^cpressly 
gives.  This  cannot  be  the  law.  The  appeal 
dqirlved  the  trial  court  of  power  to  proceed 
further  until  It  was  determined,  and,  in  ef- 
fect it  held  in  ab^ance  the  provisions  of 
section  5600.  Even  though  appellant  had 
been  in  prison,  unable  to  furnish  ball,  while 
the  appeal  was  undetermined,  his  rlgbt  to  a 
speedy  trial  under  tbls  section  was  in  no  man< 
ner  Infringed.  In  Fe<9le  v.  Giesea,  68  Cal. 
346,  the  same  question  arose,  and  the  Su- 
preme Court  reversed  an  order  discharging 
the  prisoner.  The  court  said:  "We  are  of 
(q)inion  that  tbe  case  of  tbe  defendant  does 
not  come  within  tbe  provisions  of  the  section 
above  r^erred  to.  That  section  has  no  ap- 
plication where  tbe  prisoner  has  demurred 
to  the  indictment,  the  ivmamr  sustained, 
tbe  effect  of  whicii  ruling  had  to  be  gotten 
rid  of  by  an  appeal."  See,  alsi^  Marsen  v. 
People,  190  HI.  81,  60  N.  D.  102;  Patterson 
V.  State.  60  N,  3.  Law,  421, 14  AtL  126;  State 
V.  Gonrow,  13  Mont  662,  %  Pac  240. 

2.  That  the  court  erred  In  allowing  mem- 
bers of  the  grand  jury  which  Indicted  appel- 
lant to  testify  to  statements  made  by  him 
while  a  witness  before  the  grand  Jury. 

It  is  contended:  (1)  That  before  such 
testimony  was  competent  the  state  should 
have  shown  that  the  statements  of  appellant 
were  voluntary;  (2)  that  members  of  a 
grand  Jury  are  prohibited  by  statute  from 
testifying  as  to  what  a  witness  before  that 
body  has  sworn  to,  except  for  the  purpose 
of  Impeaching  his  statementa  made  in  court 
or  in  a  case  where  the  witness  la  being  prose- 
cuted for  perjury.  In  Its  testimony  In  chief, 
tbe  state  introduced  four  members  of  the 
grand  Jary  which  returned  the  indictment 
and  proved  by  them  certain  statements  made 
by  appellant  while  a  witness  before  tbe  grand 
Jury.  These  statements  were  to  the  effect 
that  appellant  made  the  contract  with  Gil- 
haus,  that  the  $412  was  paid  to  blm  for  tbe 
steam  valve  sold  to  Ollbana  after  the  con- 
tract was  made  for  cleaning  tbe  school  build- 
ings, that  he  had  invented  It  and  further 
statementa  in  reference  to  his  efforts  to  pro- 
cure letters  patent  for  tbe  valve,  bis  account 
of  tbe  loss  of  certain  correspondence  with 


his  patent  attom^s,  and  aa  to  Us  procuring 
from  GilhauB  the  valve  to  be  used  in  his  de- 
fense against  the  charges  made.  When  this 
evidence  was  trflered,  counsel  for  appellant 
objected,  and  the  following  took  place:  **Q. 
What  did  Mr.  Campbell  say  tax  his  examina- 
tion before  the  grand  Jury  as  to  who  bad  em- 
ployed Mr.  GUhaus?  By  Mr.  Wooley:  I  ob- 
ject to  that  as  Inoompetoit  Testimony  tak- 
ea  before  tbe  grand  Jury  cannot  be  reiterated 
by  tbe  grand  Juror.  Th^  are  att^ptlng 
to  make  out  th^  case'  in  chief  by  hearsay 
testimony  taken  before  the  grand  Jury,  In 
an  ex  parte  proceeding.  The  Court:  Of 
course,  statementa  by  a  defendant  are  dif- 
ferent from  Btatemoito  by  other  witnesses. 
Was  that  voluntary  testimony,  or  was  he 
compelled  to  go  there — ^that  might  make  a 
difference?  Mr.  Wool^:  He  was  brought 
there  by  subpoena.  Mr.  Coleman:  I  do  not 
think  there  Is  anything  In  the  objection.  The 
witness  comes  before  the  grand  Jury,  and  he 
Is  there  as  a  witness  generally  in  ttie  Investi- 
gation of  violations  of  the  law.  He  is  sup- 
posed to  tell  the  truth.  By  lir.  Wool^: 
No  proper  foundation  is  laid  here  tftr  the 
Introduction  of  testimony  of  a  grand  Juror. 
It  Is  Incompet^t  at  least  at  this  time.  Mr. 
Coleman:  It  Is  competent  as  an  admission, 
If  it  amounte  to  one.  The  Court:  It  may 
have  been  voluntarily  made,  and  competmt 
if  shown  they  are  not  made  under  compul- 
sion. He  may  answer."  Another  objection 
was  made,  as  follows:  *'Mr.  Wooley:  Ob- 
jected to  as  Incompetent  for  the  Jurors  to 
disclose  what  was  said  In  the  grand  Jury 
room,  and  for  the  further  reason  he  says  his 
memory  is  refreshed  by  reading  notes  taken 
by  some  one  els^  and  not  by  some  notes  be 
made  hlmselt" 

These  objections  can  hardly  be  said  to 
raise  tbe  polnta  now  uiged  by  appelant  but 
we  prefer  to  consider  them  as  If  they  did. 
Counsel  fbr  appelant  urges:  First  that 
before  this  evidoice  was  competent  the  state 
must  have  shown  that  **the  confession,  ad- 
mlsskm,  or  declaration.  It  matters  not  what 
they  are  called,  were  voluntarily  made  or 
given."  It  is  Insisted  that  tbe  same  rule 
atqplies  to  tbe  admlsslhlllty  of  statementa 
and  declarations  of  a  defendant  In  a  crim- 
inal action  as  obtains  In  refermce  to  a  con- 
fession. The  disttaictlon  between  a  confes* 
sltm  and  a  statemoit  or  dedaratlm  Is  <me 
recognised  by  courts  and  text- writers  be-  . 
cause  it  is  a  patait  distinction  tn  tiie  rery 
nature  of  things.  The  only  reason  why  con- 
fessions are  sometimes  not  admitted  In  evi- 
dence is  because  esperleoaa  has  shown  that 
when  under  certain  circnmatances,  they  can- 
not be  relied  upon  as  true.  It  la  not  out  of 
any  consideration  for  the  rl^to  of  the  party 
alleged  to  have  made  the  confession  that 
It  Is  excluded,  but  simply  l>ecause  of  the 
Inherent  probability  of  Ita  untrathfnlness, 
unless  It  first  appears  to  have  been  made 
voluntarily  and  not  under  tbe  Influence  of 
fear  or  duress,  occasioned  by  threata  or 
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hope  of  tmmtmity  hy  reason  of  promlseSL  ''A 
'confession,*  In  a  legal  sense,  fs  restricted  to 
an  acknowledgment  of  guilt  made  by  a  per- 
Bon  after  an  offense  bas  been  committed, 
and  does  not  apply  to  a  mere  statement  or 
declaration  of  an  Independent  fact  from 
which  such  guilt  can  be  Inferred."  State  t. 
Reinhart,  20  Or.  460,  3S  Pac.  822.  In  State 
T.  Oilman,  61  Me.  206.  225,  it  Is  said:  "The 
declarations  of  acaiaed  persona  are  not  neces- 
sarily confessions,  but  generally,  on  the  other 
band,  they  are  denials  of  guilt,  and  consist 
in  attempts  to  explain  circumstances  calcu- 
lated to  excite  suspicion."  In  1  WIgmore 
on  Evidence,  {  821  (page  030),  the  author 
says:  "(3)  An  acknowledgment  of  a  subor- 
dinate fact,  not  directly  Involving  guilt,  or, 
in  other  words,  not  essential  to  the  crime 
charged.  Is  not  a  confession,  because  the 
supposed  ground  of  nntrustworthlness  of  con- 
fessions is  that  a  strong  motive  impels  the 
accused  to  expose  and  declare  his  guilt  as 
the  price  of  purchasing  immunity  from  pre- 
sent pain  or  subsequent  punishmeiit,  and 
tlius,  by  hypothesis,  there  must  be  some 
quality  of  guilt  in  the  fact  acknowledged. 
Confessions  are  tlius  only  one  species  of 
admissions,  and  all  other  admissions  than 
those  which  directly  touch  the  fact  of  guilt 
are  without  the  scope  of  the  peculiar  rules 
affecting  the  use  of  confessions."  "When  a 
person  only  admits  certain  facts  from  which 
the  Jury  may  or  may  not  infer  guilt  there 
Is  no  confession."  Covington  v.  State  of 
Georgia,  79  Ga.  687.  690,  7  S.  E.  163,  155. 
"A  confession  of  guilt  is  an  admission  of  the 
criminal  act  itself,  not  an  admission  of  a 
fact  or  cireumatance  from  which  guilt  may 
be  Inferred."  State  v.  Red,  63  Iowa,  69,  74. 
4  N.  W.  831,  835.  One  of  the  early  cases  In 
point  is  Hendrlckson  v.  People.  10  N.  Y.  13. 
61  Am.  Dec.  721.  The  appellant  was  charged 
with  murder.  His  testimony  given  before 
a  coroner's  Inquest  previous  to  his  arrest 
was  held  to  be  competent  against  him.  The 
coort  there  say:  **HIb  statement  as  a  wit- 
ness was  In  no  respect  an  admission  of  guilt 
On  the  contrary,  It  was  a  doiial  of  material 
facts  attempted  on  bis  trial,  to  be  established 
by  other  witnesses.  His  testimony  was  cal- 
culated to  ward  off  suspicion  from  himself, 
not  to  attract  It  towards  him."  '  It  also 
held:  "The  general  rule  Is  that  all  a  party 
has  said,  which  is  relevant  to  the  questions 
involved  In  the  trial.  Is  admissible  In  evidence 
against  hinL  The  exertions  to  this  rule 
are  where  the  confession  has  been  drawn 
from  the  prisoner  by  means  of  a  threat  or 
a  promise,  or  where  It  la  not  voluntary,  be- 
cause obtained  compulsorlly  or  by  Improper 
Influence."  On  the  competency  of  a  defend- 
ant's admissions  g^erally,  see  State  v.  In- 
man,  70  Kan.  894,  79  Pac.  162. 

The  question  of  whether  the  statement  Is 
voluntary  or  an  Involuntary  one  does  not 
d^end  npon  the  fact  of  the  witness  being 
under  a  snbpoena.  State  v.  Finch  (Kan.) 
81  Pac.  46^  He  may  protect  bimaeU  if  be 


sees  fit  by  refusing  to  answer  because  tlw 
answer  tends  to  incriminate  him.  Green* 
leaf  on  Evidence.  8  225.  In  State  t.  FIndi, 
supra,  appellant  was  charged  with  man- 
slaughter, and  his  testimony  given  at  the 
coroner's  Inquest  in  pursuance  to  a  subpoena 
was  held  admissible.  In  that  case,  as  In 
this,  appellant  relied,  upon  some  expressions 
in  State  v.  Taylor,  S6  Kan.  329,  13  Pac.  SGO» 
and  the  court  say :  "But  that  case  [Stote  v. 
Taylor]  Is  not  an  authority  that  testimony 
given  under  a  subpoena  and  without  com- 
pulsion and  duress  Is  Inadmissible."  State 
V.  Broughton.  29  N.  C.  06,  46  Am.  Dec.  507, 
Is  a  leading  case  which  Is  In  point  The  per- 
son on  trial  had  testified  before  the  grand 
Jury  which  Indicted  him,  and  his  statements 
before  the  Jury  were  held  admissible.  It  la 
tliere  said:  "The  counsel  for  the  prisons 
took  the  further  ground  here  that  It  was 
Incompetent  to  prove  the  evidence  of  the 
prisoner,  because  it  was  in  the  nature  of  a 
confession,  which,  compelled  by  an  oath,  was 
not  voluntary.  It  Is  certainly  no  objection 
to  the  evidence,  merely,  that  the  statement  of 
the  prisoner  was  given  by  him,  as  a  witness 
under  oath.  He  might  have  refused  to  answer 
questions,  when  be  could  do  so  without  crim- 
inating himself,  and  the  very  ground  of  that 
rule  of  law  Is  that  his  answers  are  deemed 
voluntary  and  may  be  used  afterwards  to 
criminate  or  charge  him  In  another  proceed- 
ing, and  such  Is  clearly  the  law.  •  •  • 
But  It  is  altogether  a  mistake  to  call  this 
evidence  of  a  confession  by  the  prisoner.  It 
has  nothing  of  that  character.  It  was  not  an 
admission  of  bis  own  guilt  but,  on  the  con- 
trary, an  accusation  of  another  person.  That 
it  was  preferred  on  oath  In  no  way  detracte 
from  the  Inference  that  may  be  drawn  fnnn 
It  unfavorably  to  the  prisoner,  as  being  a 
false  accusation  against  another,  and  thus 
furnishing,  with  other  things,  an  argument 
of  his  own  guilt  There  was,  In  our  opinion, 
no  error  in  receiving  the  evidence^"  In 
Hendrlckson  v.  People,  supra,  it  is  said:  "It 
Is  now  regarded  as  a  well-settled  rale,  and 
recognized  In  the  elementary  books,  tliat 
where  a  witness  answers  questions  upon  ex- 
amination on  a  trial  tending  to  incriminate 
himself,  aikd  to  which  be  might  have  de- 
murred, his  answers  may  be  nsed  fc^r  all  por^ 
poses.  •  •  •  Such  answers  are  denned 
voluntary,  because  the  witness  m^  refuse 
to  answer  any  question  trading  to  crimi- 
nate him.  •  *  •  Ind^endent  of  any  sup- 
posed authority.  I  do  not  see  how,  npon  prln* 
clplei  the  evidence  of  a  witoesa,  not  In  cus- 
tody and  not  charged  with  crime,  token 
either  on  a  coroner's  Inquest  or  before  a  com- 
mitting magistrate  or  a  grand  Jury,  could  be 
rejected."  In  the  celebrated  case  of  People 
V.  Molineux,  168  N.  Y.  264,  61  N.  B.  28a  (i2 
L.  R,  A.  193,  defendant  attended  the  Inqu^ 
In  obedience  to  a  subpcena  and  testified  under 
a  threat  of  punishment  for  contempt  If  he 
refused.  His  testimony  was  held  admla^ble, 
notwlthstandbv  he  wu  not  advised  of  hli 
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rlgbfa  wboi  It  wai  given;  It  being  shown 
that  be  was  not  under  arrest  or  formaIl7 
accused  of  the  crime.  The  court  In  the 
opinion  speaks  as  follows:  "The  law  pre- 
sumes that  a  party  who  li  called  upon  to 
testify  as  a  mere  witness  knows  bis  rights. 
He  may  decline  to  testify  to  anything  that 
may  tend  to  Incriminate  blm.  This  the  de- 
fendant coold  have  done  had  be  chosen  to 
claim  bis  privilege.  Having  failed  to  do  so, 
be  capnot  now  complain."  "A  'coafesalon* 
receivable  in  evidence,  only  after  proof  that 
It  was  mode  voluntarily,  Is  restricted  to  an 
acknowledgment  of  the  defendant's  guilt,  and 
the  word  does  not  apply  to  a  statement  made 
by  the  defendant  of  facts  which  tend  to 
establish  his  guilt"  Taytor  r.  State,  87  Neb. 
788,  G6  N.  W.  623.  To  the  same  effect  see 
People  V.  Mondon.  103  N.  T.  211.  8  N.  E.  49G, 
67  Am.  Rep.  TOO;  People  v.  Chaplcau,  121 
N.  T.  266,  24  N.  B.  460;  Wilson  v.  State, 
110  Ala.  1.  20  South.  410,  56  Am.  St  Rep.  17; 
State  r.  Coffee,  66  Conn.  SOD,  10  Atl.  151; 
People  T.  Hickman.  113  CaL  80,  4S  Pac.  ITS; 
People  T.  Parton,  49  Gal.  632. 

Tested  by  these  well-establlstaea  rales, 
how  can  It  be  said  tbat  the  statuneuts  of  ap- 
pellant before  the  grand  jury  amounted  to  a 
confession?  Th^  were  made  In  positive  de- 
nial of  guilt  and  for  the  purpose  of  exculpat- 
ing btmself.  He  admitted  the  making  of  the 
contract  with  Gilbans;  there  was  no  guilt 
no  crime,  no  offense  in  that  He  admitted 
the  receipt  of  $412  from  Gllhaus;  bat  if  the 
story  he  told  was  true,  and  this  money  was 
In  payment  of  the  purchase  price  of  the  steam 
valve  which  be  bad  sold  to  Ollbans,  there 
was  no  offense  In  that  No  statement  by 
Itself  amounted  to  an  acknowledgment  of 
guilt;  nor  could  his  guilt  be  necessarily  Infer- 
red  by  the  Jury  from  all  bis  statements  taken 
together.  The  constitotkHial  right  wbtch 
every  man  has  to  refuse  to  answer  any  ques- 
tl<Hi  which  may  Incriminate  him  seems.  In 
these  days  of  "Immunity  pleas,"  to  be  fnlly 
recognised  and  appreciated.  It  fnmlsbes  am- 
ple protection  and  does  not  In  onr  opinion, 
require  r^nforcemoit  by  the  adoption  of  the 
rale  contended  for  by  the  appellant 

The  second  ground  upon  which  It  la  con- 
tended that  this  testimony  was  Incompetent 
to  tbat  the  stetntory  as  well  as  the  commoi^ 
law  rules  prohibit  a  grand  jnror  from  dl^ 
closing  the  testimony  of  a  witness  before  that 
body,  exc^t  for  two  purposes:  (1)  To  prove 
whether  the  testimony  ot  such  witness  be- 
fore the  grand  jury  Is  consistent  with 
•r  different  from  bis  testimony  before  the 
court;  (2)  upon  a'  complaint  against  «nch 
person  for  perjury,  or  upon  his  trial  for 
that  offense.  Section  01,  Code  Cr.  Proc.  (Gen. 
St  1001.  f  5S33),  reads  as  follows:  "Members 
of  the  grand  jury  may  be  required  by  any 
court  to  testify  whether  the  testimony  of  a 
witness  examined  before  such  grand  jury  is 
consistent  with  or  different  from  the  evidence 
given  by  such  witness  before  such  court; 
and  they  may  also  be  required  to  disclose  the 


testimony  given  before  tbem  by  any  person' 
upon  a  complaint  against  such  person  for  pw> 
Jury,  or  upon  hla  trial  for  sudi  offense."  Seo- 
tion  93,  Code  Cr.  Proc.  (Gen.  St  1901,  {  5535), 
Is  as  follows:  "No  grand  Juror  shall  dis- 
close any  evidence  given  before  the  grand 
Jury,  nor  the  name  of  any  witness  who  ap> 
peared  before  them,  except  when  lawfully  re- 
quired to  testify  as  a  witness  in  relotlon 
thereto;  nor  shall  he  disclose  the  fact  of  any 
indictment  having  been  found  against  any  per- 
son for  felony,  not  In  actual  confinement  un- 
til the  defendant  shall  have  been  arrested 
thereon.  Any  Juror  violating  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor." These  sections  first  appear  la 
our  stetutes  In  the  laws  of  1855.  and  have 
been  subsequently  re-enacted  without  change. 
It  Is  historical  tbat  the  territorial  Legislature 
of  1855.  often  referred  to  as  the  "bogus  Legisla- 
ture," adopted  the  entire  statutes  of  Missouri, 
substituting  the  word  "territory"  for  "state," 
and  making  some  other  slight  changes  where 
It  was  found  necessary.  These  sections  had 
been  construed  by  the  Supreme  Court  of  Mis- 
souri in  the  case  of  Tlndle  v.  Nichols,  20  Mo. 
326,  decided  in  January.  1855,  and  It  Is  now 
contended  tbat  we  are  bound  by  the  Judicial 
construction  placed  thereon.  In  the  Tlndle 
Case,  supra,  which  was  an  action  for  slander, 
defendant  JustlBed  and  answered  that  plolo- 
tiff  had  sworn  falsely  In  a  certain  matter  be- 
fore the  grand  Jury.  On  the  trial  defendant 
sought  to  prove  by  members  of  the  grand 
Jury  what  the  witness  bad  testified.  The 
court  held  that.  Inasmuch  as  section  91  sped- 
fled  two  classes  of  cases  In  which  a  grand 
juror  may  be  required  to  disclose  such  testi- 
mony, it  followed  that  alt  other  cases  not 
enumerated  were  excluded,  and  tbat  the 
words  of  section  03  **when  lawfully  required 
to  testify  as  a  wltne^  In  relation  thereto" 
bad  reference  only  to  those  two  exceptions. 
We  recoguize  the  force  of  the  rule  tbat  where 
one  state  adopts  a  statute  from  another  stete^ 
It  adopts  the  construction  phiced  thereon  by 
the  courts  of  that  state.  But  this  Is  a  general 
rale  to  which  there  are  numerous  ezCeptlon& 
It  la  not  an  absolute  rul&  In  DIzon  t.  RIclc- 
etts,  26  Utah,  215,  216,  72  Pac  947,  MO.  It 
Is  said:  "It  U  a  general,  though  not  a  bind- 
ing, rale  of  statutory  constraction.  that; 
where  the  prorlslons  of  a  statute  have  receiv- 
ed Jndldal  constraction  In  hob  state,  and  it 
Is  then  adopted  In  another  state,  It  le  adopted 
with  the  constraction  so  given  It"  See.  alao^ 
F.  H.  Davis  Ironworks  Co.  v.  White  (Colo. 
Sup.)  71  Pac  884;  Goulam  T.  Dooll.  4  Utah 
267,  9  Pac.  668.  Endlich  on  the  Intwpreta- 
tlon  of  Statntee  (section  371)  says:  "Whilst 
admitting  that  the  construction  put  upon 
such  statutes  by  the  courts  of  the  state  from 
which  they  are  bmrowed  to  entitled  to  re- 
spectful consideration,  and  that  only  etrong 
reaaona  will  wamnt  a  departure  from  it  ita 
binding  force  has  been  wholly  denied,  aM  It 
baa  bem  uswted  that  a  etatnta  at.  the  kind 
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Sn  goestlcm  stands  i^ton  tbe  same  footing, 
and  la  subject  to  the  same  rules  of  interpre- 
tation, as  itny  othier  l^slattve  enactment 
And  It  Is  manifest  tbat  the  impwted  construc- 
tion Bboold  prevail  only  In  so  far  as  It  is  in 
harmony  with  the  spirit  and  policy  of  the  gen- 
eral leglBlaU<m  of  the  home  state,  and  should 
not,  if  the  language  ct  tbe  act  Is  fairly  suscep- 
tible of  another  interpretation,  be  permitted 
to  antagonize  other  laws  in  fOroe  in  the  latter, 
or  to  conflict  with  Its  settled  practice."  Thus 
It  has  been  held  that  the  presumption  will 
not  be  indulged  where  other  jurisdictions 
liaTing  the  Identical  or  substantially  the  same 
provision  bad,  almost  without  exception, 
giv«i  to  tbe  language  a  different  construction 
long  prtor  to  tiie  adoption  In  question."  26 
A.  &  B.  Bna  of  Law,  703.  It  has  been  held 
that,  where  the  statute  Is  not  peculiar  to  the 
state  from  whldi  It  was  adopted,  but  other 
states  Mve  substantially  the  same  statute 
whl<A  their  courts  have  ronstrued  dlfferentiy, 
and  when  the  construction  placed  upon  it  by 
the.  courts  of  the  state  from  which  It  was 
taken  is  contrary  to  the  weight  of  authorl^, 
the  decision  is  not  binding.  In  Coad  v.  Cow- 
hick  et  al.,  8  Wyo.  318,  63  Fac.  S84.  87  Am. 
St  Bep.  9C^  the  court  refused  to  follow  a  de- 
cision ot  the  Ohio  court  construing  a  statute 
adopted  from  that  state  holing  a  Judgment 
not  a  lien  uptm  after-acquired  lands  of  the 
judgment  debtor.  The  reasons  stated  by  the 
court  are  tbat  the  statute  under  considera- 
tion is  not  peculiar  to  Ohio,  because  other 
states  have  similar  inovlslons,  using  tbe  Iden- 
tical words  or  language  the  same  in  substance, 
and  because  tbe  dedslon  of  the  Ohio  court  in 
the  opinion  of  the  Wyoming  court  was  op- 
posed  to  liie  best  reasoning  and  the  weight  ot 
autiiority.  In  Current  Law,  vol.  8,  p.  789, 
it  is  said:  "A  statute  copied  flrom  a  similar 
statute  of  another  state  is  presumed  to  be 
a^ted  with  the  construction  It  had  already 
received.  Tbe  presumption,  however.  Is  not 
etmclnslve,  and,  where  tb|B  same  provision  ex- 
ists in  several  states,  then  is  no  presnmp* 
ticm  that  the  construction  fit  any  particular 
state  was  In  view." 

The  question  befwe  us,  however,  is  not 
whether  this  statute  was  In  fact  adopted 
from  Missouri,  about  wlileh  there  can  be  no 
dispute,  but  whether  we  sliould  be  bound  by 
it  absolutely.  To  regard  ourselves  as  bound 
hy  it  absolutely  would  give  it  greater  wel^t 
than  if  it  had  been  tbe  decision  of  this  court 
originally.  It  such  were  true^  the  right  and 
duty  of  this  court  to  disregard'  it  would  not 
be  denied,  if,  upon  re-examlnation.  It  should 
be  found  opposed  to  tbe  better  reasoning,  In 
iwnfllct  with  the  great  weight  of  authority, 
or  not  In  harmony  with  the  spirit  and  policy 
of  our  laws.  Tbe  exact  question  decided  In 
the  Tlndle  Case  has  been  the  subject  of 
much  discussion  by  the  courts.  In  some  of 
the  states  there  are  no  atatotory  prohibitions, 
and  the  declBtons  are  placed  upon  the  rea- 
soning deduced  from  oommon-Iaw  principles, 
and  in  some  cases  it  la  made  to  turn  upon 


the  peculiar  oath  lequfared  of  grand  fman  by 
tbe  statutes.  In  many  of  the  states  tiie  sub- 
ject Is  controlled  by  statute,  and  provisions 
almost  Identical  with  our  statutes  axe  in 
force.  The  various  statutory  provisitms  of 
tbe  several  states  are  set  forth  in  a  note 
to  secUtm  2860  In  Wigmore  on  Evidence,  toL- 
4,  p.  8810.  From  the  time  the  grand  jury 
was  first  established  the  law  has  surround- 
ed its  ddiberatlons  and  all  that  tranqtlred 
before  it  wttb  aecnay.  By  the  common  law, 
a  grand  jury  was  not  permitted  to  dlaelose 
how  any  witness  testified  before  tbat  body 
or  how  any  monber  voted.  12  Vlner's  Abr. 
20,  tit  Evidence,  H,  1.  nw  grand  Juror^ 
oath  required  him  to  lcee{»  "Oie  state's  coun- 
sel, his  own  and  bis  fellows'  secret"  The 
purpose  of  this  requirement  lias  been,  manl- 
fegtiy:  First,  to  protect  tbe  intereste  ot  tbe 
Btete  by  preventing  Information  reaching 
the  accused  which  might  enable  him  to  es- 
cape, or  Induce  him  to  suborn  witnesses  to 
prove  tiie  contrary  of  the  chai^ies;  second, 
to  protect  tbe  membOTS  ot  the  grand  jury, 
and  leave  them  free  to  act  without  fear  of 
consequences  to  thonselves;  and,  tblrd,  to 
protect  witnesses  In  the  same  way-  Gradual- 
ly, exertions  to  these  rules  have  been  allow- 
ed, and  the  first  naturally  to  suggest  them- 
selves were  those  permitting  a  grand  juror 
to  testify  what  a  witness  swwe  to  before  the 
grand  jury  In  a  prosecution  of  the  witness 
for  perjury,  andr  again,  for  the  purpose  of 
Impeaching  the  testimony  of  the  witness  on 
a  trial  of  an  indictment  w  In  another  action. 
Tbe  tendency  of  modem  autiKvIties  bas  been 
to  hold  that,  when  the  reasons  for  secrecy  no 
longer  exists  the  andoit  rules  with  refer- 
ence thereto  do  not  apply,  and.  In  all  cases 
where  justice  or  the  righto  ot  tbe  publle  re- 
quire it  tbe  facta  should  be  disclosed.  **It 
was  at  one  time  supposed  tbat  a  grand  juror 
was  required  by  oath  of  secrecy  to  be 
silent  as  to  wlwt  tranqplred  In  the  grand 
jury  room ;  but  It  Is  now  held  that  sucb  dis- 
closures, wberevw  it  Is  material  to  explain 
what  was  the  issue  hetore  the  grand  Jury, 
or  what  was  tbe  testimony  of  particular  wit- 
nesses, will  be  required."  Whartcm's  Grim. 
Bv.,  c  0, 1  6ia  "It  Is  equally  clear  that  tbe 
jurors  were  competent  witnesses.  In  Haak 
T.  Breldenbach  [8  Serg.  ft  R.  (Pa.)  2(H}  and 
Leonard  v.  Leomird  [1  Watte  ft  8.  (Pa.> 
842],  the  parol  evtdaia  was  given  by  jurors, 
and  in  the  latter  case  imder  a  special  ob- 
jection and  aeeption  i  yet  tbe  jud^ent  was 
reversed  for  the  rejection  of  the  evidence 
There  Is  no  principle  of  law  or  rule  ot  policy 
which  In  such  a  case  ought  to  exclude  1b^. 
It  is  entirely  different  from  where  they  are 
called  to  Impeach  a  verdict  on  tbe  ground  of 
their  own  mlsbebaTlor  or  tbat  of  tb^  fel- 
lows." Follancdtee  v.  Walker,  74  Pa.  90S, 
810.  In  Commonwealth  v.  Mead,  12  Cray, 
167,  71  Am.  Dec.  741,  It  was  said:  **Bnt 
when  these  purposes  are  accomplished,  tbe 
necessity  and  expediency  of  retaining  the 
seal  of  secrecy  are  at  an  ei^"  Mr.  Wig- 
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morBk  In  Us  woA  <ni  Drldence  (aectiou  2362) 
mjB:  "Bat  what  are  the  Umits  of  this 
tempnvry  secrecy?  The  aDgww  is,  on  prln- 
i^lple,  that  It  ceases  when  the  grand  Jury 
has  finished  Its  duties  and  has  either  Indicted 
or  discharged  the  persons  accused."  In  a 
note  to  the  same  section,  in  referring  to 
TIndle  T.  Nichols,  snpra,  the  author  char- 
actoises  the  decision  as  "dearly  unsound 
and  unjust"  The  Florida  Supreme  Court,  In 
a  weU-consldered  case  (Jenkins  t.  State, 
35  Ho.  78T,  IS  South.  1S2.  48  Am.  St  Rep. 
267),  decided  In  1886,  oonstrued  a  statute 
which  Is  In  the  same  language  as  onrs'  so 
far  as  section  9ft  is  concerned.  Th6  court 
holds  that  the  proTlitfoai  of  the  Florida  stat- 
ute, permitting  a  membw  of  the  grand  Jury 
to  testify  In  the  two  iqwcial  cases,  does  not 
exclude  an  inquiry  In  other  cases  sanction- 
ed by  law,  when,  in  the  discretion  of  the 
court,  it  beoom<es  proper  to  open  up  such 
loqalry.  The  Tlndle  Case  is  cited,  and  the 
oonrt  oommeDbi  upon  the  atwoice  in  their 
statute  of  the  prorlsion  of  the  Ulssourl  stat- 
ute which  prohibits  a  member  of  the  ^and 
Jury  from  disclosing  any  evidoiee  s^iren  be- 
fore the  grand  Jury,  "except  when  lawfnlly 
required  to  testt^  as  a  witness  in  relation 
thereto**;  but  it  Is  apparent  Oiat  the  same 
reenlt  would  hare  been  reached  If  the  Florida 
statute  h^d  contained  ttils  latta-  provision. 
The  Tlndle  Case  rests  upon  llie  theory  tiiat 
the  first  section  specifies  tnto  cases,  and 
that  "the  bare  speclflcatl<m  excludes  all  other 
cases  not  enumerated."  The  Florida  statute, 
likewise,  spedfles  these  same  two  cases,  yet 
tlut  court  refuses  to  restrict  the  operation 
of  tin  statute  so  as  to  exclude  other  cases 
not  mentioned.  l%ey  say:  "But.  Independ- 
ent of  statutory  regulation.  It  has  long  been 
established  that  it  Is  discretionary  with  the 
trial  court  to  permit  a  grand  Juror  to  be  ex- 
amined as  to  what  a  witness  testified  to 
before  the  grand  Jury,  when  competent  and 
the  ends  of  Justice  require  It,  and  we  do  not 
see  that  our  statutes  have  changed  this  rule." 
In  Hlnshaw  v.  State,  147  Ind.  334,  47  N. 
B.  157,  the  appellant  was  chained  with 
murder.  Over  his  objection  a  member  of 
the  grand  Jury  was  pnmltted  to  testify  to 
appellant's  testimony  before  the  grand  Jury. 
The  same  statate,  substantially  as  ours,  was 
construed,  and  In  addition  a  statute  prescrib- 
ing a  form  of  oath  for  the  members  of  tiie 
grand  Jury,  which  latter  provision.  It  was 
claimed,  added  to  the  inadmlssiUll^  of  1^ 
evidence.  It  was  held:  "The  oath  of  grand 
Jurors  that  th^  will  not  disclose  the  pro* 
ceedings  given  before  them  does  not  prevent 
tbsm  from  testifying  In  court  as  to  such  pro- 
ceedings. Section  1781,  Bums'  Bev.  St  1894 
(section  1662.  Hev.  St  1881).  providing  that 
a  member  of  a  grand  Jury  may  be  required 
to  disclose  the  testimony  of  a  wltnesi  ex- 
amined before  the  grand  Jury,  *for  the  par- 
pcse  of  ascertaining  whether  It  is  eoufd stent 
with  that  glvea  by  the  witness  btfore  the 
court,  or  to  disclose  the  testimony  given  be- 


fore them  by  any  pwstm  upon  a  diarge 
against  blm  for  perjury  In  giving  his  testi- 
mony upon  his  trial  therefor,*  does  not  limit 
the  right  to  require  grand  Jurors  to  testify 
to  the  two  eases  specified-" 

It  should  be  noticed,  perhaps,  tiiat  the  form 
of  the  grand  Juror's  oath  •  provided  by  our 
statute  (b  silent  with  respect  to  keeping  any- 
thing secret  In  the  case  of  United  States 
V.  Negro  Charles,  2  Crandi,  O.  0.  (U.  S.)  76, 
Fed.  Cas.  No.  14.786,  it  was  said:  "Grand  Ju- 
rors may  testify  as  to  the  conf  essloos  made  by 
the  prisoner  before  them,uponoath,niadeun- 
der  ezaminaUon  as  awitnessagainstanother 
person."  "The  oath  of  grand  Jurors  to  keep 
tiieir  proceedings  secret  does  not  prevent  the 
public  or  an  Individual  from  proving  by  one  of 
the  Jurors,  in  a  court  of  Justice,  what  passed 
before  the  grand  Jury."  Bumham  v.  Hat- 
field, S  Blackf.  and.)  21.  "The  fact  that  a 
Witness  testified  before  the  grand  Jury,  to- 
gether with  bis  testimony  delivered  there, 
may,  when  otherwise  competent  be  proved 
in  the  trial  of  an  acton,  when  such  evidence 
is  required  for  the  purposes  of  public  Justice, 
or  tiie  establishment  of  pubic  rights."  Hnnt- 
»  V.  Randall,  69  Me.  183.  The  Oregon 
statote  is  substantially  the  same  as  ours.  In 
State  of  Oregon  v.  Moran,  15  Or.  262,  273, 14 
Pac.  419,  426,  the  court  say:  "The  policy  of 
the  law,  generally.  Is  that  the  proceedings 
before  the  grand  Jury  are  secret  The 
reasons  for  this  secrecy  are  many  and  ob- 
vious. It  assists  them  In  dicharging  their 
important  duties,  they  ore  not  troubled  with 
,any  questions  by  the  Interested  or  curious, 
the  means  and  sources  of  their  information 
are  not  made  public  until  the  trial  of  the 
accused,  and  In  many  cases  the  guilty  may 
not  know  tiiat  he  is  even  suspected  of  crlmei 
until  he  is  In  custody.  But  there  ore  cases 
In  which  the  court  Is  authorteed  to  remove 
this  secrecy,  and  to  require  the  proceedings 
before  the  grand  Jury  to  bo  disclosed.  It  ia 
provided 'by  section  68  of  tiie  Oode  of  Crim- 
inal Procedure  that  a  member  of  a  grand 
Jury  may  be  required  by  any  court  to  dis- 
close tiie  testimony  of  a  witness  examined 
before  sudi  grand  Jury,  for  flie  purpose  of 
ascertaining  whether  it  is  canslstent  with 
tiiat  given  by  the  witness  befwe  the  Coort, 
or  to  disdose  the  testimraiy  ^ven  before 
sndi  grand  Jury  by  any  person  npon  a  dbarge 
against  such  person  fw  prajury,  or  upon  his 
trial  tiierefor.  *  *  *  It  may  he  conceded 
that  tiie  autiwrities  dted  from  Missouri  and 
Minnesota  are  opposed  to  this  view;  Imt  it 
seems  clesx  to  us  that  titi^  are  at  variance 
with  the  great  weight  of  anthorify  on  ttiia 
subject,  and,  in  addition  to  tbat,  they  rest  up- 
on ft  narrow  and  technical  construction  of 
the  statutes  of  those  states.  Ibe  conr^ 
therefore,  did  not  err  in  allowing  the  grand 
Juror,  Severson,  to  disclose  Moron's  testi- 
mony befiHre  that  body."  "Upon  the  trial, 
tiie  defendant  oftered  to  prove,  by  a  member 
of  a  previoiu  grand  Jury,  some  admissions 
respecting  tiie  cause  of  actum  m^^  by  the 
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plaintiff  on  his  examination  before  the  grand 
Inry.  The  evidence  was  objected  to,  and  the 
objection  suBtained."  Burnbam  v.  Hatfield, 
supra.  "It  seems  not  to  be  contrary  to  the 
policy  of  the  law  to  allow  disclosures  by 
them  [fn^nd  Jury]  of  wbat  baa  been  testified 
to  before  tbem,  when  they  are  called  upon 
as  witnesses  In  court,  to  epcak  In  relation 
thereto;  but  to  permit  It  or  not  Is  In  the 
discretion  of  the  conrt,  according  to  the  time 
and  clrcnmstances  of  eadb  case."  Sands  t. 
Robinson,  12  Smedes  &  M.  (Miss.)  704, 51  Am. 
Dec.  132.  "Where  these  reasons  have  ceased 
to  operate,  It  is  the  better  opinion,  contrary 
perhaps  to  some  cases,  but  maintained  In 
most,  that  any  revelations  of  the  grand  Jury's 
doings,  which  Justice  demands,  may  be  made. 
Tlie  witness  may  be  the  prosecuting  at- 
torney or  a  third  person  present,  a  grand 
Juror  himself,  or  one  who  gave  evidence  be- 
fore the  grand  Jury,  who  may  be  even  re- 
quired to  state  what  his  own  testimony  was." 
1  Bishop's  New  Crim.  Proc.  S  857,  2.  Mr. 
WIgmore,  after  refermg  to  and  clrltlclalng 
the  Missouri  and  Connecticut  cases,  says: 
"There  remain,  therefore,  on  principle,  no 
oases  at  all  in  which,  after  the  grand  Jury's 
functions  are  ended,  the  privilege  of  the 
witnesses  not  to  have  their  testimony  dis- 
closed should  be  deemed  to  continue.  This 
Is,  In  effect,  the  law  as  generally  accepted 
today.  It  Is,  however,  not  usually  stated  in 
such  a  brond  fotm.  The  common  phrase  Is 
that  disclosure  may  be  required  'whenever 
It  becomes  necessary  In  the  course  of  Justice.' 
Disregarding  a  few  local  exceptions,  this  is 
In  practice  no  narrower  a  rule  tban  the  one 
above  deducible  from  principle."  Volume  4, 
I  23C2.  The  same  author  disposes  of  the 
motion  that  the  two  exceptions  contained  in 
many  statutes  should  be  held  to  exclude  all 
others.  He  says:  "It  is  now  universally 
conceded  that  a  witness  may  be  Impeached, 
in  any  subsequent  trial  cirll  or  criminal,  by 
self-contradictory  testimony  given  by  him  be- 
fore the  grand  Jury.  In  the  same  way,  a 
party  to  the  cause,  not  taking  the  stand  as 
a  witness,  may  be  Impeached  by  his  ad- 
missions made  in  testifying  before  the  grand 
Jury.  The  occasional  statutory  sanction  for  the 
former  of  these  uses  cannot  be  construed  to 
prohibit  the  latter,  which  goes  upon  the  same 
reasoning.  Nor  should  any  of  the  ensuing 
legitimate  purposes  of  disclosure  be  con- 
sidered to  be  obstructed  by  the  statutory 
omission  to  mention  them,  else  the  Integrity 
of  common-law  principles  would  tend  to  be 
diminished  in  direct  ratio  to  the  ignorance  or 
nnsklllfulness  of  the  Legislature  .which  at- 
tempted in  any  respect  to  make  a  ^laratory 
statute."   Volume  4,  $  2363. 

Appellant,  In  addition  to  the  Missouri 
cases,  relies  upon  the  old  case  of  State  v.  Fas- 
set,  10  Conn.  457,  which  Is  a  leading  author- 
ity in  support  of  the  rule  excluding  such  t^- 
tlmony.  This  case  was  decided  In  1SS4,  and 
has  been  to  some  extent  discredited  by  that 
court  in  the  case  of  State  t.  Coffee^  supra. 


decided  In  1888.  In  the  later  case  the  court 
use  this  language:  "Some  of  the  reasons 
given  for  keeping  the  testimony  secret  are 
temporary  In  their  nature,  and  some  do  not 
exist,  under  our  practice,  where  the  prisoner 
Is  before  the  grand  Jury.  Nevertheless  the 
oath  and  the  policy  of  the  law  have  ever  re- 
garded the  testimony  as  among  the  secrets 
of  the  grand  jury  room,  not,  however.  Inflex- 
ibly so.  In  State  v.  Fasset,  16  Conn.  457,  the 
court  notices  two  exceptions — in  prosecutions 
for  perjury,  and  in  case  witnesses  testify 
differently  on  the  trial.  Perhaps  it  wonid 
be  proper  to  say  that  the  oath  has  this  im- 
plied qualification;  that  the  testimony  is  to 
be  kept  secret  unless  a  disclosure  Is  required 
In  some  legal  proceeding.  It  does  not  seem 
that  the  policy  of  the  law  should  require  it  to 
be  kept  secret  at  the  expense  of  justice.  And 
so  the  weight  of  authority  outside  of  this 
state  seems  to  be  that,  where  public  justice 
or  the  rights  of  parties  require  It,  the  testi- 
mony before  the  grand  Jury  may  be  shown. 
•  •  •  We  make  these  quotation?,  not  for 
the  purpose  of  showing  what  the  law  Is  In 
this  state,  but  for  the  purpose  of  showing  the 
principles  which  prevail  In  other  Jurisdic- 
tions. The  case  of  State  v.  Fasset,  supra,  may 
be  regarded  as  somewhat  inconsistent  with 
the  broad  principles  elsewhere  enunciated. 
It  is  doubtful  whether  the  court  Intended  to 
go  further  than  the  two  exceptions  there  no- 
ticed." In  an  early  Maine  case,  cited  by 
appellant  (McClellan  v.  Richardson,  13  Me. 
S2),  the  testimony  was  held  Inadmissible 
because  In  conflict  with  the  policy  of  the  law 
and  with  the  grand  Juror's  oath,  but  In  State 
V.  Benner,  64  Me.  267,  285,  the  contrary  is 
held,  and  this  language  used:  "So,  in  all 
cases  when  necessary  for  the  protection  of 
the  rights  of  parties,  whether  civil  or  crimi- 
nal, grand  jurors  may  be  witnesses."  In  the 
case  of  State  v.  Glbbs,  39  Iowa,  318,  cited  by 
appellant,  a  different  question  was  Involved. 
It  was  sought  by  defendant  to  Impeadi  the 
action  of  the  grand  Jury  by  presenting  affi- 
davits of  several  members  for  the  puipose  of 
showing  that  the  indictment  had  not  bem 
concurred  in  by  the  requisite  number  of  ju- 
rors. It  is  a  universal  rule  that  the  evidence 
of  members  of  the  grand  jury  Is  not  compe- 
tent to  Impeach  their  action.  1  Bishop's  New 
Crim.  Proc.  S  868,  3.  The  same  rule  applies 
to  the  verdict  of  a  petit  juror.  It  is  true, 
the  Iowa  court  In  the  opinion  refers  to  the 
statutory  and  common-law  rules,  enjoining 
strict  secrecy  upon  the  proceedings  before 
a  grand  jury,  and  lays  down  the  same  rule 
as  to  the  admissibility  of  testimony  of  Its 
members  as  In  the  TIndle  Case.  However, 
In  the  case  of  Steele  Smith  Gro.  Co.  v.  Pot- 
thast,  109  Iowa,  413,  80  N.  W.  517,  a  party's 
admissions  before  a  grand  Jury  were  held  to 
be  competent  evidence  against  him.  In  this 
case  the  evidence  of  his  admissions  was  in  the 
minutes  of  the  evidence,  taken  by  the  clerk 
of  the  grand  Jury,  and  the  court  say:  "We 
know  ot  no  rule  tbat  woold  restrict  tbe  use 

Digitized  by  Google 


Kaa) 


STATE  T.  CAMPBKIjL. 


793 


of  such  mlnntea  to  cases  of  perjury."  No 
reference  Is  made  to  State  t.  Oibbs.  supru.  > 
Another  case  upon  wlilcb  appellant  relies  la 
tbe  case  of  Galsesell  State  (Tex.  Or.  App.) 
43  S.  W.  1018,  In  wbldi  the  court  of  appeals 
of  Texas  held  tbat  such  testlmonr  was  In* 
competent  It  was  declared  to  be  agalnet  the 
policy  of  the  law  of  that  state  as  appeared 
by  the  oath  required  of  prand  jurors,  and  the 
statute  authorlzli^  a  disclosure  in  the  two 
classes  of  cases,  and  tbat  the  statute  ex- 
cludes any  other  exceptions.  In  Wisdom  t. 
State  (Tex.  Cr.  Alip.)  61  8.  W.  920.  a  different 
Tlew  Is  taken,  and  the  language  of  the  fbnuer 
case  Is  criticised.  It  appears  beyond  ques< 
-  tlon.  we  think,  that  the  doctrine  of  the  Tlndle 
Case  Is  oppraed  to  the  weight  of  modem  au- 
thority, and  as  its  reascmlng  does  not  accord 
with  our  Tlews,  we  must  decline  to  be  bound 
by  It  The  oath  provided  for  grand  Jurors 
by  our  state  Imposes  none  of  the  common- 
law  restrictions  of  secrecy,  required  by  the 
statutes  of  many  of  the  states.  While  the 
obligations  of  the  oath  are  by  many  of  the 
courts  considered  tndlcatlre  of  the  policy  of 
the  law  In  those  states,  the  absmce  of  any 
such  requirements  In  the  oath  provided  by 
our  statute  Is  perhaps  of  little  impntance  In 
Tlew  of  the  other  obligations  as  to  secrecy 
imposed  by  the  sections  which  we  are  con- 
sidering. In  principle  we  see  no  good  reason 
why  the  statemente,  admissions,  or  declara- 
tions made  by  a  witness  before  a  grand  Jury 
should  not  be  disclosed  by  a  member  of  the 
grand  Jury  whenever  lawfully  required  to  do 
so,  and  that  a  member  of  the  grand  Jury  may 
be  lawfully  required  to  testis  "In  relstion 
thereto,"  when,  after  the  purpose  of  secrecy 
has  been  effected.  It  becomes  necessary  In 
furtherance  of  Justice  or  for  the  protection 
of  public  or  Individual  rights.  To  the  same 
effect,  see  the  following  cases:  SImms  v. 
State,  60  Ga.  145 ;  Loyd  v.  State,  Id. ;  State  v. 
Broughton,  supra ;  People  v.  Toudr,  31  CaL 
B63 ;  People  v.  Northey.  77  Col.  620,  19  Pnc. 
865,  20  Pac.  129;  People  v.  Reggel, '8  Utah, 
21,  28  Pac.  065;  Perkins  v.  State.  4  Ind.  222: 
Burdick  v.  Hunt,  43  Ind.  381 ;  State  v.  Van 
Busklrk,  50  Ind.  884;  Shattuck  v.  State,  11 
Ind.  473 ;  State  v.  Wood.  53  N.  H.  484 ;  United 
States  V.  Kirkwood,  5  Utah,  123,  13  Pac.  234. 

3.  The  next  serious  contention  Is  that,  be- 
cause the  appellant  as  a  member  of  the  board 
<it  education  had  no  legal  authority  to  per- 
sonally make  the  contract  for  the  cleaning  of 
of  the  school  bnlldings.  the  prosecution  for 
bribery  In  accepting  money  to  make  such  a 
contract  must  fail.  This  iwint  is  urged  in 
complaint  of  certain  Instructions  given,  and 
•  of  error  In  refusing  to  sustain  the  motion 
for  a  new  trial,  and  in  arrest  of  Judgment. 
So  far  as  this  contention  bears  upon  the 
charge  In  the  indictment,  the  former  decision 
In  this  case  Is  controlling.  The  motion  In 
arrest  of  Judgment  Is  based  upon  three 
grounds:  "First,  that  the  facts  stated  in 
the  Indictment  died  In  this  causes  and  upon 
which  the  defiendant  was  tried,  do  not  consti- 


tute a  public  offense;  second,  ttuit  the  facts 
stated  In  the  Indlctmut  filed  in  this  case,  and 
upon  which  the  defendant  was  tried,  are  not 
sufflcimt  to  constitute  an  offedse  or  sustain 
the  verdict  heretofore  rendered  against  the 
defendant  In  said  cause;  third,  that  the  in- 
dictment filed  In  this  causey  and  upon  which 
the  defendant  was  tried,  has  never  been  sign- 
ed by  the  prosecuting  attorney  of  said  county." 

When  this  case  was  here  b^ore.  It  was 
held  that  the  Indictment  was  properly  signed 
and  soflBclent  in  substance,  so  that  upon  every 
question  raised  In  the  motion  in  arrest  of 
Judgment  the  fonno'  decision  Is  the  law  of 
the  case.  But  it  Is  urged  that  the  evidoice 
of  the  state  shows  that  the  board  placed 
tiie  matter  of  letting  the  contract  tor  this 
vrotk  In  the  hands  of  Biscomb,  superintend- 
mt  of  buildings,  and  tbat,  If  the  evidence 
sbowe  that  anything  was  done  by  appellant, 
it  Is  tlHit  he  let  the  contract  to  Gllbans  him- 
self. It  Is  the  contention  that,  as  Biscomb 
alone  could  lawfully  let  the  omtract,  no  of- 
fense was  committed.  The  case  of  State  v. 
Butler,  ITS  Mo.  272,  77  S.  W.  500,  is  relied 
upon.  In  tbat  case  the  defendant  was  char^- 
ed  with  brltiery  in  offering  money  to  Dr. 
diapman,  a  member  of  the  board  of  health, 
to  Infinence  his  vote  upon  the  letting  of  a 
contract  for  the  disposal  of  garbage.  The 
board  of  health  was  given  authority  to  make 
the  contract  by  an  ordinance  of  the  of 
St  Louis.  The  point  was  ralseH  that  the 
removal  of  garbage  was  a  public  work,  and 
the  authority  to  contract  therefor  belonged 
to  the  board  of  public  Improvements,  and 
that  the  ordinance  giving  the  authority  to 
the  board  of  benlth  was  invalid.  This  view 
was  sustained,  and  the  court  held  that 
offering  money  to  a  member  of  the 
board  of  health  to  lnfin«ice  his  action  In 
letting  such  contract  did  not  constitute 
bribery.  The  contract  providing  for  an  ex- 
penditure of  $65,000  was.  In  fact  entered 
Into  by  the  board  of  health,  and  whea  ex- 
ecuted, doubtless,  a  plea  of  ultra  vires  on 
the  port  of  the  city  In  defense  of  payment 
would  not  have  proved  availing.  The  money 
offered  was  clearly  to  Influence  the  oflQcer  to 
do  what  the  bribe  giver  and  every  one  else 
believed  he  bad  authority  to  do,  and  which. 
If  done,  would,  under  some  circumstances, 
bind  the  city.  The  decision  In  this  case  Is 
one  which  does  not  appeal  to  our  sense  of 
Justice,  nor  does  the  reasoning  satisfy  our 
views  of  the  law  of  bribery.  Let  us  trans- 
pose the  facts  and  suppose  tbat.  Instead  of 
the  board  of  health,  the  ordinance  bad  au- 
thorized the  board  of  pabtic  works  to  let  con- 
tracts for  the  removal  of  garbage,  and  sup- 
pose that  the  bribe  had  been  offered  to  a 
member  of  the  board  of  public  works.  It  is 
apparent  that  the  ingenuity  of  counsel  would 
have  at  once  discovered  the  same  defense. 
It  appears  that  the  charter  of  St  Louis  gives 
to  the  municipal  araembly  power  to  enact 
laws  to  prevent  the  Introduction  and  spread 
of  ctmtoglons  diseases  and  to  secure  the  gen- 
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eral  bealth  of  tbe  inbabitaitts  by  any  mea- 
sure necessary,  and  to  pass  laws  to  sustain 
good  gOTernment,  tbe  healtb  and  welfare  of 
tbe  city,  and  to  establish  a  sanitary  system. 
With  equal  plausibility  It  migbt,  in  sucb  a 
case,  be  argued  that  tbe  disposal  of  flltb  and 
slops,  instead  of  being  a  public  Improvement 
sucb  as  waterworks,  streets,  sewers,  bridges, 
public  buildings,  parks,  boulevards,  bartKirs, 
and  wbarves,  looking  to  permanency  and  re- 
quiring repair  and  Improvement,  very  prop- 
erly belonged  to  the  department  which  for 
years  bad  controlled  it,  namely,  tbe  board 
of  health,  and  therefore  tbe  ordinance  at- 
tempting to  give  authority  to  the  board  of 
public  improvements  was  Invalid,  and  the 
<^er  of  money  no  bribery. 

The  second  ground  upon  which  tbe  decision 
is  based  is,  perhaps,  as  unsatisfactory.  The 
particular  ordinance  in  question  was  passed 
by  tbe  council  and  signed  by  the  president  of 
tbe  council  September  11,  1901,  and  signed 
by  the  speaker  of  the  bouse  of  delegates  on 
September  13,  1901.  On  S^tember  17, 
1901,  tbe  mayor  reported  to  the  council  that 
be  had  signed  tbe  ordinance.  Dr.  Chapman 
testified  that  defendant  came  to  his  bouse  on 
the  evening  of  September  16th  and  otfered 
him  tbe  bribe.  The  trial  court  instructed 
that  if  defendant  knew  the  ordinance  bad 
been  passedt  and  that  the  matter  might  come 
before  the  board  for  action,  and  offwed  the 
money  to  Idflnence  Uie  vote  of  tbe  member. 
It  was  bribery.  The  Supreme  Court  held 
that,  because  the  ordinance  was  not  signed 
until  the  next  day.  tbe  boaVd  of  health  bad 
no  authority  to  let  the  contract,  and  there- 
fore It  was  not  bribery  to  offer  money  to 
Influence  tbe  action  of  a  member  of  tbe 
board.  Suppose  a  meml>er  of  tbe  board  of 
county  commissioners  is  offered  $100  to  in- 
fluence his  vote  upon  a  claim  filed  before 
the  board  against  tbe  county.  The  next  day, 
when  the  matter  is  to  come  before  tbe  board, 
It  Is  discovered  that  the  claim  is  not  such 
a  one  as  can  be  allowed,  because  It  Is  not 
verified  or  Itemized  as  the  statute  requires. 
Sappose  It  Is  amended,  and  the  monber 
votes  to  allow  tt;  could  It  be  claimed  In 
defense  of  tbe  charge  of  offering  or  accepting 
the  bribe  that,  when  the  bribe  was  offered 
and  accepted,  there  was  In  fact  no  lawful 
claim  pending  before  tbe  board?  In  the  case 
of  State  V.  Gregory.  46  Kan.  290,  26  Pac.  747, 
defaidaot  was  charged  with  perjury  In  an 
affidavit  to  a  claim  filed  against  Finney  coun- 
ty. Tbe  defense  was  that  the  claim  appeared 
upon  its  face  to  have  been  barred  by  the  stat- 
ute of  limitations,  and,  not  being  a  claim 
which  tbe  board  conld  lawfully  allow,  tbe 
oatb  was  not  material.  Tbe  trial  court  set 
aside  tbe  conviction,  and  upon  a  second  trial 
quashed  the  Indictment  On  appeal  by  tbe 
state,  tbe  cause  was  reversed.  Tbe  court  in 
tbe  Butler  Case  seeks  to  distinguish  that  case 
from  State  v.  Ellis,  83  N.  J.  Law,  102,  97  Am. 
Dec.  707,  where  there  was  pending  before 
tbe  common  coimcil  an  application  for  per- 


mission to  lay  a  railroad  track  In  the  streets 
jof  tbe  city.  A  member  of  the  council  was 
offered  a  bribe  to  Infiuence  bis  vote  thereon. 
It  was  contended  that,  as  the  council  had  no 
authority  to  grant  the  application,  there 
could  be  no  bribery.  The  contention  of  de- 
fendant was  not  upheld.  The  Missouri  court 
approves  tbe  ruling  and  uses  this  language: 
"It  was  Immaterial  whether  tbe  action  of  the 
council  could  be  enforced.  It  was  a  matter 
pending  before  the  council,  upon  which  the 
members  bad  a  right  to  vote.  It  was  not 
necessary  'that  tbe  vote,  if  procured,  would 
have  produced  tbfe  desired  result* "  It  is 
somewhat  difficult  to  understand  bow  the  re- 
sult in  the  Butler  Case  was  reached  and  the 
ruling  of  the  Ellis  Case  approved.  Tbe 
Missouri  statute  Is  slightly  different  from 
ours.  It  contains  the  words  "which  may  by 
law  be  brought  before  him,"  and  the  court 
construes  these  words  to  mean  "a  law  in 
force  at  tbe  time  of  tbe  offer  of  the  bribe." 
Our  statute  defines  bribery  as  follows:  "Any 
officer  of  tbe  state  or  of  any  county,  dty,  dis- 
trict, or  township,  after  his  election  or  ap- 
pointment, and  either  before  or  after  he  shall 
have  qualified,  or  entered  upon  bis  official 
duties,  who  shall  accept  or  receive  any  money 
or  the  loan  of  any  money,  or  any  real  or  per- 
sonal property,  or  any  pecuniary  or  other 
personal  advantage,  present  or  prospective, 
under  any  agreement  or  understanding  that 
his  vote,  opinion.  Judgment  or  action  shall 
be  thereby  Influenced,  or  as  a  reward  for 
having  given  or  withheld  any  vote,  opinion, 
or  judgment  In  any  matter  before  bim  In  bin 
official  capacity,  or  having  wrongfully  done 
or  <»nltted  to  do  any  official  act,  shall  be  pun- 
ished by  a  fine  of  not  less  than  two  bnndred 
dollars  nor  mare  than  one  thousand  dollars, 
or  by  Imprisonment  for  not  less  than  one 
year  nor  more  than  seven  years  Iq  the  penl- 
taitlary  at  hard  labor,  or  by  both  such  fine 
fuid  Imprlsonmoit,  at  the  discretion  of  the 
court."  Gen.  St  1901,  S  2212.  Appellant 
was  a  member  of  the  board  of  education 
which  bad  tbe  ezclnslTe  power  to  set  In 
reference  to  cleaning  tbe  sdioollHHiseB.  It 
was  the  duty  of  tbe  board  to  act  It  was  the 
duty  devolving' upon  him  to  partldpste.  The 
gravamen  of  the  charge  was  feloniously  re- 
ceiving money  as  a  bribe  for  giving  bis  vote, 
opinion,  judgment,  and  action  la  fiivor  of  let- 
ting or  canstng  to  be  let  the  contract  with 
Gllbans.  True,  there  was  no  vote,  bat  there 
wsa  opinion,  judgment,  and  action  by  trim 
In  favor  of  giving  Gllbana  tbe  contract  He 
saw  Gllbaus  and  made  the  arrangement  with 
him,  agreed  upon  tbe  terms,  the  amotmt  Oil- 
bans  was  to  be  paid,  and  introdoced  him  to  • 
the  snperintendent  of  buildings,  so  that  tbe 
snperlntondent  to  whom  tbe  letting  bad  been 
referred  adopted  and  acquiesced  In  appel- 
lant's action.  Appellant  was  acting  officially 
when  he  saw  and  arranged  with  Olltaaus  to 
do  tbe  work,  although,  if  the  arrangement 
had  not  been  adopted  by  tbe  superintendent 
there  might  possibly  have  been  a  qnestkn 
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of  the  anthorit?  of  appellant  to  make  the 
contract.  He  "permitted  and  caused  to  be 
let"  the  contract  in  qnestlon.  If,  therefore, 
be  accepted  money  to  influence  bis  action  fh 
causing  the  contract  to  be  let,  why  Is  he  not 
gnilty  of  accepting  a  bribe,  as  contemplated 
by  the  statute?  A  ralld  contract  was  let 
through  his  influence — his  official  opinion, 
judgmeat,  and  action.  The  mere  fact  that, 
before  it  could  be  made  valid.  It  had  to  be 
ratified  by  the  superintendent  of  buildings, 
to  whom  he  took  Gilhaus,  In  no  legal  sense 
destroys  the  criminal  nature  of  his  offense. 
In  our  view  of  the  law,  to  hold  otherwise 
would  be  placing  entirely  too  much  impor- 
tance upon  a  play  of  words— giving  to  strain- 
ed technicalitieB  more  consideration  than  they 
dcBerre  in  order  to  avoid,  rather  than  attain, 
substantial  Justice.  In  People  v.  Ellen,  100 
N.  W.  1008,  the  Michigan  court  held;  "Where 
a  proposition  to  let  a  contract  for  waterworks 
was  one  which  might  come  before  a  city-  coun- 
cil foi*  official  action,  the  fact  that  the  coun- 
cil baa  no  authority  to  enter  Into  the  contract 
proposed  ^d  not  prevent  the  payment  of 
money  to  oouncllmen  to  Influence  their  action 
on  the  same  from  constituting"  bribery.  See 
People  T.  McGarry  (Mich.)  99  N.  W.  147; 
Glover  v.  State,  109  Ind.  391,  10  N.  B.  282; 
State  V.  Potts,  78  Iowa,  656,  43  N.  W.  534, 
6  li.  B.  A.  814;  State  v,  McDonald.  106  Ind. 
233,  6  N.  E.  607;  State  v.  Lehman,  182  Mo. 
424,  81  S.  W.  1118,  66  L.  R.  A.  490,  103  Am. 
St  Rep.  670. 

Complaint  is  made  that  the  testimony  of 
the  witness  UUy.  In  reference  to  the  amount 
Ollhans  charged  him  for  similar  work,  was 
immaterial,  and  that  no  foundation  was  laid 
showing  that  the  conditions  were  the  same. 
The  work  consisted  of  pumpli%  mud  and 
water  out  of  a  building  In  the  same  flooded 
district  with  a  steam  pump,  and  the  work 
was  done  soon  after  the  other  work  was  com- 
pleted. The  testimony  was  material  as  evi- 
dence of  a  circumstance  bearing  upon  the 
price  allowed  Oilhaus,  and  the  Intent  with 
which  the  money  was  received.  There  was 
no  error  in  admitting  In  evidence  the  $412 
cbeck  from  QUbaus  to  appellant  It  wa9 
OMupeten't  to  establish  the  payment  of  the 
money  by  Gilhaus  which  appelant  was.  char- 
ged with  recelTlng  from  lilm.  People  t.  Mc> 
Garry,  supra. 

Appellant  InslstB  that  the  court  erred  In  re- 
foelng  him  a  new  trial:  (1)  On  account  of 
newly  discovered  evidence  consisting  of  a 
letter  dated  September  21,  1889,  addressed  to 
him  at  Sioux  City.  Iowa,  written  by  his  patent 
attorney  in  reference  to  his  claim  for  letters 
patoit  upon  the  steam  valve.  This  would 
bave  merely  corroborated  his  own  testimony 
that  years  before  he  bad  made  an  eflFort  to 
secure  a  patmt  It  could  not  have  been  ma- 
t»ial  evidence  to  disprove  the  charge  of  brib- 
ery. ^  To  enable  appellant  to  procure  the 
testimony  of  G.  E.  Gilhaus.  a  witness  whose 
name  was  indorsed  upon  the  Indictment,  and 
for  whom  tlie  Rtate  had  issued  a  >ul;qK»i& 


Appellant  claims  that  It  was  tbe  duty  of  the 
prosecution  to  produce  all  the  witnesses  whose 
names  were  Indorsed  upon  the  indictment,  that 
it  was  particularly  Its  duty  to  procure  the 
attendance  of  Gilhaus.  and  that  be  had  the 
right  to  rely  upon  the  perforniance  of  this 
duty.  Cases  are  cited  to  the  effect  that  a 
prosecutor  owes  the  duty  of  laying  before  the 
jury  all  the  facta  of  which  he  Is  informed  and 
has  the  means  of  proving,  and  other  cases 
holding  that  all  witnesses  whose  names  are 
Indorsed  upon  tbe  indictment  should  be  called 
and  sworn,  and  defendant  given  an  oppor- 
tunity to  cross-examine  them.  This  may  be 
the  rule  In  some  jurisdictions,  but  we  believe 
It  has  never  been  recognized  as  the  proper 
practice  la  criminal  actions  in  this  state.  A 
prosecutor  Is  bound  by  his  oath  to  perform 
his  duty  fearlessly  and  vigorously.  He  is 
not  to  seek  to  convict  a  man  whom  be  knows 
to  be  Innocent,  or  to  conceal  facta  which 
would  establish  one's  Innocence;  and  his  duty 
to  the  court  forbids  him  to  employ  trickery 
to  convict  any  one.  But  he  Is  not  required 
to  place  on  the  stand  every  witness  whose 
name  happens  to  be  indorsed  upon  the  Indict- 
ment, nor  is  he  required  to  produce  a  witness 
merely  because  he  has  issued  a  subpoena  for 
such  witness.  The  defendant  has  no  right  to 
rely  upon  the  presence  of  witnesses  for  whom 
subpoenas  have  been  issued  by  the  state.  At 
his  request  the  court  may  order  a  witness 
under  subpoena  by  the  state  to  remain,  and 
other  opportunities  are  afforded  him  for  pro- 
curing the  attendance  of  witnesses  in  his  own 
behalf.  (3)  The  third  ground  for  a  new  trial, 
which  is  insisted  upon,  is  misconduct  of  the 
Attorney  General  in  his  closing  argument  to 
the  jury.  Affldavito  of  several  persons  pres- 
eat  at  the  trial  were  offered  to  show  that  In 
his  remarks  counsel  for  the  state  told  the 
jury  that  the  appellant  was  not  satisfied  with 
a  bribe  from  Gilhaus,  but  that  he  had 
"bought  lota  for  $150  apiece  and  sold  them 
to  the  school  board  for  $1,000  apiece."  The 
trial  court  evidently  accepted  as  true  the  affi- 
davit of  Gen.  Coleman  that  he  had  made  no 
socb  statement  He  explains  that  he  did  use 
substantially  the  following  language:  "This 
thing  of  giving  a  makeshift  and  sham  con- 
sideration for  money  really  received  as  a 
bribe  is  no  new  thing.  You  have  all  doubt* 
less  heard  of  the  thrifty  member  of  the  Legis- 
lature, not  of  Kansas,  but  of  some  other  state, 
who  owned  a  cheap  lot  down  in  Missouri 
not  worth  over  $150;  bow  there  was  a  bill 
pending  before  the  Legislature  In  which  a 
certain  rich  corporation  was  deeply  Interest- 
ed, and  how  the  thrifty  l^Islator  voted  for 
that  bill,  and  how,  Immediately  after  it  was 
passed,  he  sold  that  cheap  lot  of  his  to  tbe 
same  rich  corporation  for  the  sum  of  $1,600. 
Of  course  he  claimed  he  had  not  accepted  a 
bribe.  He  just  sold  a  lot  So,  In  this  case, 
Campbell  did  not  accept  a  bribe.  He  tella 
you  be  simply  sold  a  valve."  There  had  been, 
of  course,  no  evidence  of  any  such  transac- 
tions upon  the  part  of  appellant;  and,  aside 
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from  tala  poettlTe  denial,  the  extreme  Improb- 
ability  of  couDBel  bavlng  employed  tbe  lan- 
guage Imputed  Is  apparent.  The  rnling  of 
the  trial  court  upon  the  motion  should  be 
r^rdcd  as  a  finding  against  the  affidarlts. 
The  language  which  counsel  admits  baring 
used  was  not  improper  in  argument.  We 
have  considered  the  other  remarks  of  counsel 
of  which  complaint  is  made,  and  find  notblns 
prejudicial  to  appellant  or  which  warranted 
a  new  trial. 

It  becomes  unnecessary  to  consider  the  er- 
rors complained  of  In  the  Instructions  to  the 
Jury,  for  tbe  reason  that  from  our  Tlew  of 
the  law  governing  this  case  it  follows  that 
tbe  Instructions  were  properly  given. 

Tbe  judgment  will  be  affirmed.  All  tbe 
JoBtlces  ooncorrlng. 

(78  kan.  7SB) 

STATE  T.  DEWE7  et  al.  (three  caaea). 
(Supreme  Court  of  Kansas.    May  12,  190a) 

1.  Chimin  AL  Law  — Dkat  in  Tbial— Dis- 
CIIAROn— Waivkb. 

A  person  under  Indictment  and  held  to 
bail,  who  claims  the  right  to  be  discharged  be- 
cause he  has  not  been  brought  to  trial  before 
the  end  of  the  third  term  of  court  held  after 
indictment  found  or  information  filed,  must 
brlnK  himself  within  the  spirit  and  intention 
of  the  statute  in  order  to  be  entitled  to  Its  bene* 
fits.  His  rights  under  the  statute  may  be  waiv- 
ed. If  he  has  consented  to  a  continuance  of  bis 
cause  at  the  third  or  an;  subsequent  term,  or 
felled  to  object  to  such  continuance  made  when 
he  is  present,  such  term  cannot  be  claimed  by 
him  as  one  of  tbe  terms  at  which  he  should  have 
been  brought  to  trial. 

[Ed.  Note. — For  cases  In  point,  see  ToL  14, 
Cent.  Dig.  Criminal  Law,  H  ISOO.  1303.] 

2.  Sauk— ACQUiTTAi.. 

The  discharge  of  a  person  under  Indictment, 
when  not  brought  to  trial  as  provided  in  sec- 
tions 220  and  221.  Code  Cr.  Proc.  (Oen.  St. 
1901,  K  60G5,  5066),  amounts  to  an  ac- 
quittal of  the  offense  charged. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §S  3D7,  1297.] 

(Syllabus  by  the  Court) 

Appeals  from  District  Court,  Norton  Coun- 
ty; A.  a  T.  Oetger,  Judge. 

Channel  Dewey  and  others  were  Indicted 
for  assault  with  Intent  to  kill,  and  for  mur- 
der In  the  first  degree  In  the  killing  of  Al- 
pbeos  W.  Berry,  and  with  murder  in  the 
first  degree  for  the  killing  of  Daniel  P.  Berry.- 
Motions  for  dtsdiarge  on  tbe  ground  that 
three  terms  of  court  had  elapsed  without 
trial  were  d^ed,  and  d^endants  nppeaL 
Affirmed. 

Waters  &  Waters,  for  appellants,  a  C. 
Coleman,  Atty.  Oen.,  and  F.  S.  Fackson,  for 
the  State. 

POBTER,  J.  In  the  first  of  these  cases, 
appellants  were  charged  with  assault  with 
Intent  to  kill  Roy  Berry,  in  the  second  with 
murder  in  the  first  degree  for  tbe  killing  of 
Alpbeus  W.  Berry,  and  In  tbe  third  with 
murder  In  the  first  degree  for  the  killing 


of  Daniel  P.  Berry.  On  May  1,  IWS,  on  the 
first  day  of  the  regular  May  term  of  court, 
appellants  filed  motions  in  each  case,  under 
sAitlon  221,  Code  Cr.  Proc.,  asking  to  be  dis- 
charged on  the  ground  that  more  than  three 
terms  of  court  had  elapsed  after  Indictment 
without  their  being  brought  to  trial.  On  tbe 
2d  day  of  May  these  motions  were  overruled. 
At  the  same  time,  upon  the  request  o£  tbe 
county  attorney,  and  over  tbe  objections  of 
appellants,  the  court  entered  an  order  in 
each  case  dismissing  it  "without  prejudice." 
Exceptions  were  saved,  and  tbe  appellants 
bring  tbe  causes  here  for  review. 

Error  Is  alleged  in  both  of  the  rulii^ 
Tbe  record  in  each  case  discloses  that  tbe 
information  was  filed  In  tbe  district  court 
of  Cheyenne  county  on  December  2,  1903. 
On  the  application  of  defendants  the  venue 
was  changed  to  Norton  county,  and  a  certified 
copy  of  tbe  Information  filed  in  tbe  district 
court  -of  Norton  county  January  12,  190i. 
Tbe  regular  February  term  of  tbe  district 
of  Norton  county  convened  February  1, 
10(H,  and  at  this  term  tbe  cases  were  con- 
tinued by  the  court.  At  the  regular  May, 
1004,  term  of  the  court,  orders  were  entered 
for  continuances  over  the  term  on  account 
of  there  being  no  Jury  called  or  in  attendance; 
On  tbe  last  day  of  the  regular  September, 
1904,  term  of  the  court,  continuances  were 
ordered  by  consent  of  the  parties.  Tbe  r^n- 
lar  February,  1906,  term  of  court  convened 
February  6,  1905,  at  which  time  defendants 
appeared  and  announced  themselves  ready 
for  trial,  and  the  caees  were  passed  until  a 
later  day.  Afterwards  th^  were  continued 
over  tbe  term;  def«idante  being  present 
and  making  no  objections.  The  appellants 
were  on  ball  during  all  the  time  from  tbe  fil- 
ing of  the  Informations. 

No  brief  has  been  filed  on  tbe  part  of  the 
state.  There  are  two  questions  raised:  (1) 
Whether  the  court  erred  in  denylog  the  ap- 
plication of  appellants  to  be  discharged;  (2) 
whether  error  was  committed  in  dismissing 
tbe  actions  without  prejudice^  The  consid- 
eration of  tbe  first  will  necessarily  dispose 
of  tbe  second.  Our  statute  reads  oa  follows : 
"If  any  person  under  indictment  or  informa- 
tion for  any  offense,  and  beld  to  answer  on 
ball,  shall  not  be  brought  to  trial  before  tbe 
end  of  the  third  term  of  tbe  court  in  which 
the  cause  is  pending  which  shall  be  beld  after 
such  Indictment  found  or  information  filed, 
he  shall  be  entitled  to  be  discharged  so  far 
as  relates  to  such  offense,  unless  the  delay 
happen  on  bis  application  or  be  occasioned 
by  tbe  want  of  time  to  try  such  cause  at  such 
third  term."  Gen.  St.  1001,  S  5GGG.  There  is 
some  diversity  of  opinion  among  the  members 
of  the  court  with  respect  to  tbe  proper  con- 
struction to  be  given  this  statute  According 
to  one  view,  the  words  "before  the  end  of  the 
third  term  of  court"  refer  to  a  distinct  period 
of  time  measured  by  tbe  first  three  successive 
terms  of  court,  and,  if  at  tbe  end  of  tbe 
third  term  the  person  under  Indictment  be 
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not  entitled  to  claim  tbe  benefit  of  the  Btat* 
nte  because  delay  has  happened  on  bis  appli- 
cation or  for  want  of  time  to  try  the  cause, 
then  a  new  period  of  like  duration  begins, 
tbe  slate  Is  wiped  clean,  and  tbe  state  has 
another  three-term  period  In  which  to  bring 
him  to  trial.  Under  this  theory,  single  terms 
of  court  are  not  counted  gainst  tbe  state  and 
In  favor  of  tbe  person  accused.  Another  the- 
0-7  counts  the  flrst,  second,  and  third  terms. 
If  the  accused  has  asked  for  a  continuance 
at  the  flrst.  second,  or  third  term,  or  the 
delay  at  either  of  them  was  occasioned  by 
want  of  time  to  try  the  cause,  that  particular 
term  is  not  counted,  and  the  state  has  an  ad- 
ditional term  In  its  stead  In  which  to  bring 
blm  to  trial.  Another  view  gives  all  im- 
portance to  "such  third  term"  and  regards 
what  transpired  at  the  flrst  or  second  as  of 
no  consequence.  If  at  the  end  of  tbe  third 
term  be  be  not  entitled  to  claim  tbe  benefit, 
for  tbe  reason  that  the  delay  at  that  term 
happened  on  his  application,  the  state  has 
another  term  In  which  to  bring  him  to  trial. 
In  State  t.  Campbell  (decided  at  tbe  present 
term)  86  Paa  781.  it  was  held  that  the 
terms  of  court  intervening  while  an  appeal  by 
the  state  was  pending  should  not  be  counted, 
although  tbe  statute  makes  no  exception  In 
mch  a  case. 

In  tbe  cases  at  bar,  we  are  not  left  In 
doubt  as  to  the  theory  of  the  trial  court  In 
refusing  to  discharge  tbe  appellants.  The 
orders  recite  that  tbe  court  held  that,  If  the 
applications  should  be  presented  at  the  last 
day  of  that  term  or  the  flrst  day  of  tbe 
following  term,  they  would  be  granted.  Tbe 
court  apparently  considered  that  appellants 
were  not  entitled  to  count  tbe  third  regular 
term  of  court,  for  tbe  reason  that  tb^  con- 
sented to  a  continuance  at  that  term  and 
were  likewise  not  entitled  to  count  tbe  fourth, 
for  the  reason  that  they  were  present  and 
made  no  objections  to  the  causes  being  con- 
tinned  at  that  term.  There  is  no  diversity 
of  opinion  that,  in  any  view  of  the  statute, 
tbe  appellants  were  not  entitled  to  be  dis- 
charged at  the  time  their  application  was 
presented.  A  defendant  may  waive  his 
rights  under  tbe  statute.  He  may  do  this 
consenting  to,  or  by  falling  to  object  to, 
a  continuance  at  tbe  third  or  subsequent 
term.  The  court  therefore  committed  no  er- 
ror In  refusing  to  discbarge  the  appellants. 
The  regular  third  and  fourth' terms  of  coui't 
are  not  to  be  considered  as  terms  at  which 
they  should  have  been  brought  to  trial.  In 
tbe  one  th^  consented  to  a  continuance,  in 
the  other  they  were  present  and  made  no  ob- 
jection when  tbe  continuance  was  ordered. 
Under  a  statute  which  has  been  construed, 
•o  liberally  as  this  has  been,  to  mean  that 
when  discharged  under  It  a  defendant  Is  to 
be  deemed  as  acquitted  of  the  charge  hsnlnst 
him  (State  v.  Edwards,  35  Kan.  105,  10  Pac. 
544),  we  think  tbat.  before  a  defendant  la 
entitled  to  such  an  order,  he  must  ni-lng 
himself  clearly  within  the.  spirit  and  Inten- 


tion of  the  statute.  Its  purpose  was  not  to 
enable  tbe  guilty  to  escape  upon  tecbuIcaU- 
tles.  but  to  shield  tbe  innocent  by  preventing 
unnecessary  and  unreasonable  delays.  A  de- 
fendant under  Indictment,  who  consents  or 
raises  no  objection  to  bis  case  being  continu- 
ed, is  not  within  the  purpose  and  intention 
of  the  law.  Delay  does  not  hurt  him.  Often 
it  serves  his  purpose  better  than  a  speedy 
trial. 

The  Judgment  will  be  affirmed.  All  the 
JustlceB  concurring. 

<74  Kan.  1S3) 
STATE  V.  STEVENSON. 
(Supreme  Court  of  Kansas.  June  9,  1006.) 

1.  CsnriNAL  Law— Nbw  Tbui>— MisooRDiroff 

OF  JUET. 

If  is  not  error  to  overrule  a  motion  for  a 
new  trial  in  a  criminal  case  for  misconduct  of 
the  jury,  unless  the  facta  MB  such  that  the  court 
may  presame  that  prejudice  resulted  thentxvm 
to  the  defendant. 

[Ed.  Note. — For  cases  in  point,  aee  vol,  16, 
Cent  Dig.  Criminal  Law,  §{  Z238,  2253,  225a] 

2.  HOMICIOE— iNSTRnCTIONB. 

In  a  trial  upon  a  charge  of  murder  it  is  not 
error  for  tbe  court  to  define  tlie  crime  of  man- 
slaughter in  the  asetnid  degree  In  tiw  language 
f»f  the  statute. 
(Syllabus  by  the  CourL) 

Appeal  from  District  Court,  Rawlins  Coun- 
ty; A.  C.  T.  Gtelger.  Judge. 

Charles  R.  Stevenson  was  convicted  of  man- 
slaughter, and  be  appeals.  Affirmed. 

W.'S.  Morlao  and  Fred  Robertson,  for  ap- 
pellant C.  G.  Coleman,  Atty.  Gen.,  D.  O. 
Bye.  J.  P.  Nobl^  and  F.  8.  Jaduon,  for  tbe 
State. 

GREENE,  J.  Charles  B.  Stevenson  and 
Jatm  Tutt  engaged  in  a  personal  encounter, 
which  resulted  in  Stevenson's  shooting  and  in- 
stantly killing  Tutt  Stevenson  was  convicted 
of  manslaughter  In  the  second  degree,  from 
which   conviction  he  prosecutes  this  appeal. 

Appellant's  first  contention  is  that  the  evi- 
dence is  not  sufficient  to  Justify  the  Jury  In 
finding  blm  guilty  of  manslaughter  in  the 
second  d^ee.  Upon  this  question  suffice  it 
to  say  that  there  was  some  very  strong  testi- 
mony of  defendant's  guilt  from  which  the 
Jury  could  very  properly  and  Justly  return  the 
verdict  which  they  did. 

His  next  contention  Is  that  be  was  prejudi- 
cially affected  because  a  volume  of  the  Gen- 
eral Statutes  of  Kansas  was  in  the  room 
with  the  Jury  during  their  deliberations. 
Upon  tbe  motion  for  a  new  trial  several  of 
the  Jurors  were  sworn,  and  testified  that  tbe 
statutes  were  in  tbe  room  during  tbelr  delib- 
erations, and  H.  F.  Larsen,  one  of  tbe  Jury- 
men, in  his  testimony  said  that:  "I  don't  re- 
member who  It  was,  but  somebody  asked 
what  manslaughter  In  the  first  degree  was. 
Some  one  else  said  that  we  would  find  tbat 
in  tbe  Statutes  of  Kansas,  and  I  mentioned 
then  tbe  Statutes  of  Kansas  lay  right  there, 

Digitized  by  Google 


798 


86  PAOmC  BBPOBTBB. 


bnt  not  with  the  intention  that  we  want  to 
UBe  It  I  remember  Charley  Brown  said  that 
we  have  no  right  whatever  to  use  the  Stat- 
utes of  Kansas  hi  deciding  this  case,  and  the 
book  was  not  toocbed  at  that  time."  Mr. 
Brown,  another  juror,  testified  that  before 
tbey  had  arrived  at  a  verdict  he  saw  "D.  W. 
Anderson,  the  foreman  of  the  jury,  open  the 
Statutes,  and  examine  It  about  a  minute.  He 
was  looking  at  the  paragraphs  along  the 
front,  just  like  he  was  going  to  bunt  some- 
thing up."  All  of  the  jurors  who  testified 
concerning  this  fact  stated  that  the  Statutes 
and  its  contents  were  not  discussed  by  any  of 
the  jurors  at  any  time,  and  there  was  no  tes- 
timony tending  to  show  that  It  was  opened 
by  any  juror,  except  the  testimony  of  Mr. 
Brown  concerning  Anderson's  examination, 
and  no  reference  whatever  was  made  to  the 
Statutes  during  the  deliberations  except  the 
statement  that  the  definition  of  manslaughter 
could  be  found  In  it.  It  has  been  held  In 
this  court  that  the  use  by  the  Jury  of  docu- 
ments, the  contents  of  which  might  influence 
the  jury,  is  misconduct,  and  prejudice  will  be 
presumed.  State  v.  Lantz,  23  Kan.  728,  33 
Am.  Rep.  215;  State  v.  Clark,  34  Kan.  289, 
8  Pae.  538.  In  the  present  case,  however,  no 
use  appears  to  have  been  made  of  the  Stat- 
utes In  the  deliberations.  The  mere  presence 
of  the  Statutes  in  the  room  where  the  jury 
were  would  not,  of  Itself,  be  prejudicial  to 
the  appellant,  although  its  use  might  be. 
The  idea  of  examining  it  to  ascertain  what 
the  definition  of  manslaughter  might  be,  if 
such  ao  idea  was  entertained  by  any  member 
of  the  Jury,  was  promptly  suppressed  by  the 
statement  of  one  of  them  that  they  could  not 
examine  it,  but  must  be  governed  solely  by 
the  instructions.  The  rights  of  appellant 
could  not  therefore  have  been  prejudicially 
affected  by  the  mere  presence  of  the  Statutes 
In  the  room  while  the  Jury  were  deliberating. 

Another  contention  .Is  that  the  jury  while 
deliberating  were  permitted  to  separate. 
The  only  testimony  on  this  point  was  given 
by  Charley  P.  Hill,  one  of  the  jurors,  who 
testified  as  follows:  "Q.  Ton  went  out  with 
the  jurors,  and  left  the  other  jurors  In  some 
of  the  time?  A.  I  think  the  jury  was  divided 
in  going  out  a  time  or  two,  possibly  three 
times.  Q.  So  far  as  you  know,  you  don't 
know  what  each  juror  did  during  the  time 
you  were  not  In  the  juryroom?  A.  Not  all 
the  time."  There  Is  no  showing  that  these 
separations  of  the  jury  were  not  necessary 
to  attend  to  the  calls  of  nature,  or  that  the 
bailiff  was  not  with  those  absent.  There  is 
no  claim  that  while  out  of  the  juryroom  they 
came  in  contact  with  other  persons.  The 
jury  were  deliberating  from  5  o'clock  p.  m. 
until  the  next  morning.  A  mere  suspicion 
that  jurors  might  have  been  guilty  of  mis- 
conduct Is  not  sufficient  to  justify  a  court  in 
setting  aside  a  verdict  The  evidence  In  this 
case  on  that  question  does  not  even  raise  a 
BUFpicion  of  misconduct. 

The  contentiou  that  the  court  erred  In  ita 


instruction  deflDing  manslaughter  in  the  sec- 
ond degree  is  not  deservli^  of  much  atten- 
tion. The  InstracUon  given  follows:  "Next, 
as  to  manslaughter  in  the  second  d^ree,  so 
far  as  any  definition  of  manslaughter  in  the 
second  degree  is  concerned  that  can  in  any- 
wise be  deemed  applicable  to  the  evidence  In 
this  case.  It  Is  the  imnecessary  killing  of 
another  either  while  resisting  an  attempt  by 
such  other  person  to  commit  any  felony,  or 
to  do  any  other  unlawful  act,  after  such  at- 
tempt shall  have  failed,  shall  be  deemed 
guilty  of  manslaughter  in  the  second  degree." 
It  will  be  observed  that  the  Instruction  is  in 
the  exact  langut^  of  the  statute,  and  Is 
clear  and  easily  understood,  and  the  jury 
could  not  have  misunderstood  it  Where  a 
statute  defining  a  particular  crime  is  couched 
in  language  easily  understood,  the  court  may 
always  quote  such  language  In  defining  the 
crime.  If  such  statute  were  so  long  and  in- 
volved or  so  obscure  that  the  jury  might  be 
misled  or  unable  to  understand  it  readily,  It 
might  be  the  duty  of  the  court  to  explain  It, 
but  such  a  rule  can  have  no  application  to 
the  statute  under  consideration.  There  was 
no  error  in  defining  manslaughter  in  the  lan- 
guage of  the  statute. 

The  judgment  of  the  court  la  affirmed.  Ail 
the  Justices  concnrrlng. 

(7J  Kan.  7») 

STATE  V.  LOGAN. 
(Supreme  Court  of  Kansas.    May  12,  190&) 

CsiMINAIi  IiAW— iHBTBUCTIOItS— DUTT  OW  Ju- 

BOB. 

An  instruction,  relating  to  the  individual 
responsibility  of  each  juror  in  a  criminal  case, 
which  implies  that  be  is  to  act  solely  upon  bis 
indlvidou  Judgment,  and  is-sltent  as  to  hit 
duty  to  cmsoit  with  his  fellow  jorora,  is  ei^ 
roneous. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court;  Atchison  Coun- 
ty;  B.  F.  Hudson,  Judge. 
William  Logan  was  oiniTlcted  of  burglary, 

and  appeals.   Affirmed.  * 

W.  W.  Guthrie,  for  appellant  C.  C-  Cole- 
man, Atty.  Q&a.,  and  F.  S.  Jackson,  for  the 
State. 

SMITH,  J.  Two  errors  are  allied  in  ad- 
dition to  the  overruling  of  a  motion  for  a 
new  trial :  First  the  refusal  to  give  Instruc- 
tion No.  10,  asked  by  the  defendant,  as  fol- 
lows ;  "The  defendant  Is  entitled  to  the 
separate  judgment  of  each  and  every  one  of 
the  12  jurors,  and  It  is  the  duty  of  each  Juror 
to  refuse  to  concur  in  a  verdict  of  guilt,  un- 
less he  is  satisfied  in  his  own  mind  that  each 
and  every  fact  necessary  to  establish  the 
guilt  of  defendant  has  been  established  by 
the  evidence  beyond  a  reasonable  doubt" 
This  instruction  was  probably  intended  to  be 
framed  after  an  instruction  approved  in  State 
V.  Witt  34  Kan.  488,  8  Pac.  769,  which  reads: 
"If  any  one  of  the  Jury,  aftw  having  con- 
sidered all  the  evidence  In  tbta  case,  and 
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after  haying  eonanlted  with  hii  fellow  Jary- 
men  shoald  entrataln  a  reaacmable  doubt 
at  the  defendant's  gallt,  or  after  such  con- 
sideiatlon  and  ctmanltatlon  shonld  oatertaln 
a  reoaraiable  donbt  as  to  whether  or  not 
the  dtfendant  waa  present  at  the  time -and 
place  of  the  alleged  homicide^  then  the  Jury 
cannot  find  the  defendant  goill^.*'  It  wlU 
be  obaerred,  however,  that  a  material  ele- 
ment In  the  IndlTtdoal  responMbUltr  resting 
upon  each  Juror  la  omitted  from  the  Instmc* 
tlon  requested,  and  it  is  therefore  erroneous. 
The  Terdict  of  a  Jury  la  the  oomlidned  Jodg* 
meot  of  12  mea  who  have  all  heard  the  same 
eridoic^  and  each  one  of  whom  may  have 
rec^TCd  aome  impression  therefrom  differ* 
Ing  from  all  his  fellows,  and:  is  not  the  sepa- 
rate Independait  act  of  12  men ;  that  Is,  12 
ind^ndent  T«^cts.  Aftw  hearing  the  evl- 
dence  and  the  argomCTta  ct  counsel  theretm, 
pro  and  con,  in  which  arguments  the  evidence 
is  usually  sought  to  be  harmonlEed  with  the 
conclusion  of  the  guilt  of  the  defnodant  by 
the  attorneys  for  the  state,  and  with  the  con- 
clusion of  the  Innocence  of  the  defendant 
by  the  attorneys  for  the  defendant^  the  Jury- 
men are  segregated  for  the  purpose  of  con- 
saltation  and  cmnparlson  of  views  for  the 
purpose,  of  course  of  coming  to  a  common 
contusion  that  will  satisfy  the  judgment  of 
each  Juror.  If  such  common  conduelmi  can 
be  arrived  at,  it  diould  be  embodied  in  a  ver- 
dict If  it  cannot  be  arrived  at,  th^  sbould 
be  a  disagreement  Witnesses  may  feel  an 
interest  or  a  sympatby  tor  one  side  or  tbe 
other,  and  counsel  are  presumed  to  use  all 
bonwable  efforts  in  favor  of  tbe  side  for 
which  tli^  aiq>ear.  The  deliberations,  there: 
'for^  of  tbe  jury,  in  which  all  the  evidence 
should  be  ccmsidered  as  well  as  all  of  the 
dUferent  theories  of  counaei,  and  the  dilfer- 
cnt  In^resslons  of  the  Indlvldnal  Jurors,  are 
of  the  utmost  importance,  and  any  instruc- 
tion as  to  the  individual  responsibility  of  a 
Juror  which  mnlts  the  important  matt^  of 
cmisnltatton  is  clearly  errimeouB.  The  In- 
struction aAed  in  tfato  case.sbonld  have  been, 
as  it  was,  refused. 

As  to  the  second  error  complained  of,  It  Is 
the  province  of  counsel  in  argument  to  ap- 
ply the  instructions  of  tbe  court  to  the  facts 
as  shown  by  the  evidence,  and  then  to  aid 
the  Jury  In  so  doing.  In  the  argument  of 
the  county  attorney  In  this  case,  he  told  the 
Jury  that  tbe  term  "reasonable  doubt"  in  tbe 
instructions  of  the  court  did  not  mean  a  mere 
iipaglnary  or  captious  donbt  Defendant's 
counsel  thereupon  objected,  and  tbe  court 
remarked  tbat  while  the  court  had  not  used 
those  words  Id  Its  Instructions,  the  definition 
of  "reasonable  doubt"  was  probably  correct 
This  was  no  new  instruction,  and  Is  not 
therefore  required  to  be  written.  It  Is 
simply  an  elaboration  of  words.  It  was  an 
illustration  of  what  "reasonable"  means — 
not  Imaginary,  not  captious.  In  this  there 
was  no  error.  Counsel  for  appellant  makes 
a  strong  aud  vigorous  argument  In  support 


of  his  omtention  that  tbe  court  should  have 
set  aside  the  T»dlet  of  the  Jury  and  granted 
a  new  trial  on  tbe  ground  that  the  verdict 
Is  contrary  to  the  evidence.  It  Is  contrary 
to  much  of  the  evldotce,  and  is  In  accord 
with  much  of  the  evidence.  If  the  Jury 
had  believed  the  evidence  upon  which  the 
attorney  for  the  appellant  places  emphasis, 
and  had  disbelieved  the  evidence  for  the 
state,  its  verdict  should  have  beea  dUferoit 
It  Is  the  especial  dutj  of  the  Jiury  to  deter- 
mine the  wtight  and  creditdilty  of  the  evi- 
dence, and  when  it  luas  done  so,  and  tbe 
court  has  approved  tbe  vwdict  tUs  court 
will  not  reverse  tiie  result  on  this  ground, 
providing,  of  course,  Ihoe  Is  evideoca  whicb, 
if  credible,  sustains  the  conclusion  nached. 

nie  Judgment  of  tbe  district  court  la  af- 
firmed. All  the  Justices  concurring. 


(74  Kan.  UT> 

ROBERTSON  v.  ROCK  ISLAND  LUMBER 

&  MFG.  ca 

(Supreme  Oourt  of  Kansas.  '  June  &,  1906.) 
Kjxctment— EviDEnci  of  Titu. 

Where  the  title  to  real  property  is  shown 
to  have  vested  In  seven  trustees  for  the  beuefit 
of  a  church,  a  deed  subsequently  executed  by 
two  of  these  trustees  and  two  other  persons,  the 
four  assuming  to  act  in  behalf  of  tbe  chun^ 
in  the  absence  of  auy  showing  that  these  two 
other  persons  were  in  fact  trustees,  or  that  the 
four  had  authority  to  bind  the  church,  is  no 
evidence  of  title,  when  offered  aminst  a  atranrar 
to  the  deed,  who  is  in  possession,  by  one  who  foils 
to  show  that  either  he  or  any  one  through 
whom  be  claims  ever  had  poss^non. 
(Syllabus  by  the  Court) 

Error  from  District  Court  Harper  County: 
P.  B.  Glllett  Judge. 

Action  by  Joseph  R.  Robertson  agabkst  the 
Rock  Island  Lumber  ft  Manufacturing  Com- 
pany. Ju^^ent  for  defendant;  and  plaintUf 
brings  error.  Affirmed. 

Sam  S.  Sisson  and  Q.  w.  Appley,  for  plain- 
tiff lu  error.  Fred  Washbon  and  Dale  ft  Am- 
Idou,  for  defendant  In  error. 

MASON,  J.  Joseph  B.  Robertson  brought 
action  against  tbe  Bock  Island  Lumber  ft  ■ 
Manufacturing  Company  for  the  possession 
of  a  city  lot  The  pleadings  were  an  ordi- 
nary petition  in  ejectment  and  a  general  de- 
.nial,  admitting  possession.  A  trial  was  had 
at  which  the  plaintiff,  having  shown  that 
title  had  been  conveyed  to  seven  persons  as 
trustees  of  the  "Ist  M.  B.  Church  of  Harper," 
introduced  in  evidence  a  deed  made  about  a 
year  later  to  John  B.  Carey,  signed  by  two  of 
tbe  Individuals  named  as  such  trustees  in 
the  prior  conveyance  and  by  two  other  per- 
sons, these  four  being  described  in  the  deed 
to  Carey  as  trustees  of  tbe  "M.  E.  Church  of 
Harper,"  and  professing  therein  to  act  for 
such  church.  He  then  proved  by  a  series  of 
deeds  that  be  bad  succeeded  to  whatever  title 
Carey  had  held,  and  rested.  The  court  sus- 
tained a  demurrer  to  this  evidence,  and  the 
plaintiff  prosecutes  error.  , 
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For  tbe  purpose  of  establishing  tbat  the 
chorch  referred  to  in  the  deed  to  Carey  was 
presumptively  the  organization  named  tn  the 
prior  conveyance,  the  plaintiff  In  error  con- 
tends that  the  same  designation  Is  In  fact 
employed  In  each  case— that  the  marks  oc- 
curring In  the  conveyance  to  the  trustees  pre- 
ceding the  words  "M.  E.  Church,"  which  In 
the  foregoing  statement  are  assumed  to  he 
"Ist,"  or  the  equivalent  of  the  word  "First," 
are  In  reality  meaningless  or  unintelligible 
To  enable  the  court  to  Judge  of  the  force  of 
this  contention  a  photographic  copy  of  the 
original  instrument  is  Incorporated  In  the  rec- 
ord. From  an  examination  of  this  copy  It 
seems  beyond  question  that  the  Interpretation 
already  adopted  Is  the  correct  one.  The 
variation  In  the  name  Is  trifling,  and  certain- 
ly no  great  amount  of  evidence  would  have 
been  required  to  show  that  the  same  church 
was  In  fact  Intended.  But  whether  from  the 
similarity  of  names  employed,  and  from  the 
partial  correspondence  In  the  designation  of 
trustees,  a  presumption  to  that  effect  can  be 
deemed  to  arise  In  favor  of  one  who  Is  out 
of  possession,  and  who  does  not  show  that  ei- 
ther he  or  any  one  through  whom  he  claims 
ever  had  possession,  and  against  one  who  Is 
in  the  present  occupancy  of  the  lot.  Is  at  least 
doubtful. 

However,  this  question  need  not  be  deter- 
mined. Granting  that  the  same  church  was 
Intended,  plaintiff's  showing  of  title  failed 
at  another  place.  The  record  doM  not  Indi- 
cate whether  the  church  was  a  corporation 
or  a  mere  voluntary  association ;  but  in  ei- 
ther case  the  title  was  vested  In  trustees  for 
Its  benefit,  and  could  not  only  be  divested  by 
the  action  of  persons  who  were  In  fact  its 
trustees.  Two  of  the  persons  who  signed  the 
deed  to  Carey  were  suflaciently  proved  to  be 
trustees  of  the  church  by  their  having  been 
so  designated  in  the  conveyance  to  the 
church,  or  to  the  trustees  for  the  church. 
But  there  Is  no  evldrace  whatever  that  the 
other  two  signers  were  such  trustees,  or  that 
tbe  four  together  had  any  authority  to  pass 
the  title.  The  recitals  of  the  deed  coustl- 
.tuted  no  evidence,  for  the  defendant  was  a 
stranger  to  It.  16  Cent.  Dig.  c.  327  ;  20  Cent. 
Dig.  c.  1970.  If  the  plaintiff  had  been  In 
possession  under  the  deed,  or  If  any  fact  had 
been  shown  from  which  the  authority  of  the 
grantors  might  have  been  inferred,  a  different 
question  would  he  presented. 

The  Judgment  la  affirmed.  All  the  Justices 
concurring, 

(74  Kan.  838) 

LEVERTON  v.  RORK  et  oL 
(Supreme  Court  of  Kansas.    June  9,  1900.) 

Appeal— SuFFiciBWCT  op  Evidence. 

Though  the  evidence  to  warrant  the  find- 
ing of  a  deed  absolute  in  form  to  be  a  mortgage 
should  be  clear,  cogent,  and  convincing,  such 
a  finding  fav  the  trial  court,  when  snpporred 
by  substantial  evidence,  is  conclusive  on  the 
reviewing  court. 

[Ed.  Note. — For  cases  in  point,  aee  vol.  3, 
'^ent  Dig.  Appeal  and  Error,  &  3971.] 


Error  from  District  Court,  Atdilson  Coun- 
ty; B.  F.  Hudson,  Judge. 

Suit  between  G.  W.  Leverton  and  Daniel 
Rork  and  others.  Judgment  was  adverse  to 
Leverton,  and  he  brings  error.  Affirmed. 

W.  W.  &  W.  F.  Guthrie,  for  plaintiff  in  ei^ 
ror.  T.  A.  Uoxcey  and  A.  B.  Crockett,  tox 
defendants  In  error. 

PER  CURIAM.  In  this  case  the  flndlngi 
of  fact  are  supported  by  the  evidence,  and 
justify  the  judgment  of  the  court  The  prli^ 
cipal  question  was  whether  certain  transac- 
tions, Including  the  giving  of  instruments  in 
tbe  form  of  deeds  was  intended  as  a  transfa 
of  the  title  to  land,  or  only  as  security  for 
money  loaned.  The  court  found,  upon  anb- 
stantlal  testimony,  that  deeds  absolute  on 
their  faces  were  mortgages. 

It  Is  insisted  that  the  evidence  In  snch 
cases  should  be  clear,  cogent,  and  convincing; 
that  the  testimony  produced  was  not  up  to 
that  standard ;  and  that  this  court  should 
now  review  and  rewelgh  the  evidence  to  de- 
termine Its  sufficiency.  The  district  court 
was  the  trior  of  the  facts  and  presumably 
did  apply  the  proper  test  In  weighing  the 
evidence.  Its  findings,  when  supported  by 
substantial  testimony,  are  binding  upon  this 
court  Tbe  exlstmce  of  the  rule  reqnlring 
clear  and  convincing  proof  does  not  author^ 
ize  this  court  to  retry  tbe  facts.  In  this 
case,  as  In  any  other  dvU  case,  the  credibility 
of  tbe  witnesses,  and  the  weight  of  the  tes- 
timony belongs  to  tiie  trial  court,  and  Its 
finding  will  not  be  disturbed  although  we 
might  arrive  at  a  dlfCerent  conclusion  from 
tbB  evldencft  Even  In  a  criminal  case,  whm 
the  gnllt  of  the  defendant  mnst  be  proven  be- 
yond a  reasonable  doubt,  a  verdict  supported 
by  substantial  testimony  It  concluslTe  opon 
tbe  reviewing  court 

There  la  nothing  substantial  In  tbe  ob- 
Jeetlons  to  tbe  mllngs  upon  evidence,  nor 
do  we  find  any  ground  for  tbe  reTeraal  ct 
tbe  Judgment 

Judgment  affirmed. 


(IS  Kan.  7SS) 

STATE  V.  SWEIZEWSia. 
(Supreme  Court  of  Kansas.  May  12,  1906.) 

Chiut:«al  Law— Evidence— Iluoaz,  Sauc  09 

Intoxicating  Liquohs. 

In  a  trial  on  the  chaige  of  a  violation  of 
the  prohibitory  liquor  law.  as  well  as  In  tbe 
trial  of  any  other  criminal  change,  circnmstan- 
tial  evidence  may  be  considered  by  the  jury ;  but 
as  in  all  other  criminal  cases,  before  a  jury 
is  justified  in  convicting  tbe  defendant  upon  cir- 
cumstantial evidence  alone  the  circumstances 
proven  must  not  only  all  be  consistent  with 
the  theory  of  the  defendant's  guilt,  but  they' 
must  be  so  strong  as  to  exclude  any  other  rea- 
sonable hypothesis. 

fEd.  Note. — For  cases  in  point,  see  vol.  14 
Ceut.  Dig.  Criminal  Law.  {|  1258-1262.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge.  ^  i 
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Andy  Sweteewakt  waa  conrlcted  of  an  Il- 
legal sale  of  Uanor.  and  appeals.  BereraecL 

Card  &  Gard,  and  Hazen  &  Gaw,  for  ap- 
pellant C.  G.  Coleman,  Att7.  Gen.,  and  Bur- 
ton B.  OlUTord,  for  the  State. 

SMITH,  J.  Tbe  appellant  was  indicted  <»i 
eiffbt  counts  for  sdllng  intoxicating  llQnon 
In  Tlolatlon  of  law,  and  on  one  count  for 
maintaining  a  common  nuisance  by  a  grand 
Jury  of  Allen  county,  and.  upon  being  brought 
to  trial  in  tbe  dlstiict  court,  the  case  waa 
dismlsaed  as  to  all  but  tbree  counts  for  un- 
lawful sales,  and  tbe  one  count  for  malntaln- 
taig  a  nuisance.  On  tbe  trial  tbe  Jury  found 
the  appellant  guilty  on  tbe  three  counts  for 
onlawful  sales,  and  not  guilty  upon  the  charge 
of  maintaining  a  nnlHanca  The  appellant 
filed  his  motUm  for  a  new  trial,  on  the  ground 
that  the  verdict  was  not  sustained  by  tbe  erl- 
dence^  which  motlmi  waa  overruled,  and  he 
was  sentenced  and  now  appeals  to  this  court 

The  county  attorney  admits  that  there 
was  no  evidence  to  show  that  the  appellant 
by  hlms^,  or  through  any  agent  or  onploy^ 
made  the  sales  npon  which  be  elected  to 
rely  for  conviction,  and.  Indeed,  It  does  not 
appear  from  tbe  record  that  tbe  witnesses 
who  testified  to  buying  intoxicating  liquor 
were  even  asked  on  tbe  part  of  the  state  from 
wbom  tbey  made  the  pnrdiases.  If  it  be  as- 
sumed that  the  witnesses  knew  from  wbom 
they  madfe  the  purcbases,  tbe  examination 
would  Indicate  that  there  was  no  real  attempt 
made  to  convict  the  appellant  It  Is  contend- 
ed, however,  on  the  part  of  the  state  that 
the  evidence  did  disclose  these  facts,  to  wit : 
"(1)  That  thla  defendant  conducted  a  barber 
shop  on  North  Washington  avenue  in  lola 
City,  In  a  rear  room  of  which  liquor  was 
sold.  (2)  That  this  defendant  was  frequently 
In  said  back  room,  as  often  as  two  o^  three 
times  a  day.  CS)  That  penwms  going  to  and 
from  this  back  room  would  go'  through  de- 
faidanfe  barl>er  shop." 

It  is  further  said,  aa  the  court  correctly  in- 
structed tbe  Jury,  that  If  tbey  should  believe 
beyond  a  reasonable  doubt  that  tbe  defendant 
knowingly  and  Intentionally  aided  or  abetted 
In  tbe  commission  of  the  alleged  sales,  then 
tbey  would  be  warranted  In  finding  the  de- 
fendant guilty;  that  tbe  facts  above  recited 
are  BuSlcient  to  enstain  the  verdict  of  tbe 
Jury.  These  facts  are  purely  circumstantial. 
Before  a  jury  la  Justified  In  finding  a  defend- 
ant In  a  criminal  action,  guilty  upon  drciim- 
stSntlal '  evidence  alone,  the  circumstances 
must  be  BO  strong  as  not  only  to  be  consists 
with  tbe  theory  of  the  defendant's  guilt  but 
must  olao  exclude  every  reasonable  hypotbe- 
eis  wlilcb  the  evidence  su^ests,  except  that 
of  the  guilt  of  the  defendant  The  facts 
above  relied  upon  do  not  exclude  every  rea- 
sonable hypothesis  save  that  of  tbe  defend- 
ant's giitlt,  but  do  suggest  that  tbe  defend- 
ant for  numerous  reasons  may  be  entirely  In- 
nort-rt. 

Tb6  motion  of  the  appellant  for  a  new  trial 


Bliould  have  been  anstalned,  and  the  ind^ 
ment  of  the  court  below  is  reversed,  with  in- 
Btructlons  to  grant  a  new  trlaL  All  tlie 
Justices  concurring. 


m  Kan.  8U) 
TOPBKA  BT.  GO.  v.  OASSOX. 
(Snpreme  Court  of  Kansas.    June  9,  1906.) 

Appeal— Conflicting  EiViderce. 

The  weight  of  oral  conflicting  evidence, 
there  being  evidence  tending  to  support  tbe 
verdict  cannot  be  reviewed  on  appeal, 

[Ed.  Note.' — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  9  3035.] 

Krror  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Jndge. 

Action  by  Agnes  H.  Casson  against  the 
TopeluL  Railway  Company.  Judgment  for 
plaintiff.   Defendant  brings  error.  Affirmed. 

Ferry  ft  Doran,  for  plalntUT  in  errOT.  B. 
B.  Welch.  Ghas.  D.  Weldi,  and  Tbos.  O. 
Ayres.  for  defendant  in  error. 

PER  CURIAM.  Kansas  avenue  in  the 
city  of  Topeka  runs  north  and  south.  The 
Topeka  Railway  Company  has  double  tracks, 
occupying  the  center  of  tbe  street,  which 
are  about  six  feet  apart.  Ninth  street  crosses 
Kansas  avenue  at  right  angles.  The  de- 
fendant In  error  was  driving  one  horse,  at- 
tached to  a  canopy  top  buggy,  going  north 
on  Kansas  avenue,  alwut  eight  or  ten  feet 
west  of  the  west  tracks.  When  she  arrived 
at  the  south  side  of  Ninth  street  she  saw, 
approaching  her  from  the  north,  an  express 
wagon  and  otlier  vehicles.  She  concluded 
she  could  proceed  faster  if  she  crossed  to  the 
east  Bide  of  Kansas  avenue,  and  attempted  to 
do  so.  She  testified  tbat  before  she  went  on 
to  the  west  track  sbe  looked  out  of  her  buggy 
to  see  if  a  car  was  approaching,  and  saw 
none;  tbat  Just  as  she  reached  tbe  east 
track  a  car  going  north  struck  her  horse 
throwing  him  back  on  the  west  side  of  tbe 
track,  and  throwing  her  forward  against  tbe 
dashboard  and  then  backward  on  tiie  buggy 
seat  causing  her  serious  Injury. 

ITie  negligence  charged  against  tbe  de- 
fendant is  tbat  the  car  which  struck  plnln- 
tlfC  was  negligently  propelled  at  the  rate  of 
about  25  miles  an  hour  in  violation  of  a  city 
ordinance  which,  by  Its  provisions,  Umlt^ 
the  rate  of  speed  of  electric  cars  to  eight 
miles  an  hour;  that  defendant's  agents  and 
employes  negligently  failed  to  sound  the 
gong  on  tbe  car.  or  give  other  notice  of  its 
approach  uutll  tiie  car  bad  collided  with 
plalnttft's  horse  and  buggy;  that  the  defend- 
ant's servants  negligently  omitted  to  stop 
tbe  car  after  tbey  discovered  the  plaintiff 
was  attempting  to  cross  its  track,  and  In 
danger,  as  it  could  have  done  by  the  ex- 
ercise of  proper  care.  Tbe  answer  was  a 
general  denial  and  for  the  second  defense 
alleged  that:  "If  said  plaintiff  sufiEered  any 
Injuries  at  tile  time  and  place  mentioned  in 
said  petition,  the  same  were  caused  by  the 
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carelesR,  n«ffllg«it»  and  redcless  acta  of  said 
plalntur,  and  tbe  same  would  not  have  oc- 
cnrred  but  for  ttie  careless,  negligent,  and 
re<^le88  acts  of  satd  plaintiff."  When  tbe 
plaintiff  bad  Introduced  her  evidence  and 
rested,  defendant  demurred  thereto,  wblch 
demurrer  was  overruled.  It  tben  Introduced  Its 
evidence  and  upon  a  general  verdict  for 
plaintiff  a  Judgment  was  entravd.  The  de- 
fendant prosecutes  tbls  proceeding  to  reverse 
this  jndgment  The  errors  assigned  that  re- 
quire his  attention  are  tbe  overmllng  of  de- 
fendant's demurrer  to  plaintiff's  evidence, 
and  tbe  giving  of  certain  instructions. 

Tbls  court  cannot  weigh  oral  evidence. 
Whenever  It  appears  that  there  Is  substantial 
testimony  tending  to  prove  all  material  ques- 
tions of  fact  Involved  In  a  given  controversy, 
and  the  Jury  have  weighed  and  determined 
upon  which  side  it  pr^wnderates,  and  their 
Judgment  Is  concurred  In  by  the  trial  court* 
this  conrt  will  not  furtber  review  the  evi- 
dence. The  Jury,  In  weighing  evidence,  may 
believe  one  witness  and  disbelieve  another. 
Whether  their  Judgments  and  conclusions  are 
correct  or  incorrect  tbls  court  will  not  de- 
cide. In  this  case  Uiete  was  evidence  tend- 
ing to  support  tbe  allegations  of  tbe  plain- 
tiff's petition,  therefore,  we  cannot  say  that 
tbe  court  committed  error  In  overruling  the 
demurrer. 

The  second  contention  la  that  tbe  court 
committed  prejudicial  «ror  in  stating  the 
law  of  the  "last  clear  chance"  to  tbe  Jury. 
No  contention  is  made  that  tbe  law  was  In- 
correctly stated,  but  that  sndi  principles 
had  no  application  to  the  facts  of  this  case. 
This  conclu8i(m  is  based  upon  the  assumption 
that  the  plaintiff  was  gull^  of  contributory 
negligence  in  going  upon  tile  tracks  as  she 
didt  and  that  her  negligence  was  continuing 
up  to  the  time  the  car  collided  with  her 
horse.  The  specific  claim  Is  that  the  law  of 
the  "last  clear  chance"  can  never  be  appll-. 
cable  where  the  plaintiff  is  guilty  of  continu- 
ing contributory  negligence.  The  result  of 
plaintiff  in  error's  argument  Is  that,  ad- 
mitting Its  negligence  In  not  stopping  Its 
car  after  discovering  tbe  dangerous  position 
of  plaintiff,  she  was  also  negligent  in  not 
extricating  herself  from  her  perilous  position 
after  she  discovered  It  and  before  the  car 
collided  with  her;  that  where  two  parties  are 
equally  negligent  and  damage  results  to  one, 
the  other  cannot  recover;  that  if  two  persons 
were  driving  in  opposite  directions  on  a 
public  highway  with  equal  opportunity  to 
avoid  a  collision  neither  wishing  to  give  any 
part  of  the  traveled  track  to  the  other  and 
they  collide,  neither  could  recover  from  the 
other  for  any  Injuries  sustained  because  lK)th 
w^e  equally  guilty.  The  argument  of  plain- 
tiff In  error  upon  this  point  is  based  upon  tbe 
assumption  that  plaintiff  was  guilty  of  con- 
tributory negligence  In  going  upon  tbe  track, 
and  was  also  guilty  of  continuing  negligence 
In  'Uot  pulling  her  horse  off  the  track  after 
she  discovered  her  danger,  and  before  she 


was  injured.  Tbe  findings  of  fhe  jmy  oon- 
clualvely  deny  these  assumptions  of  plaintiff 
in  errw.  The  result  of  the  general  verdict 
of  the  Jury  is  conclusive  that  plaintiff  was 
not  negligent  in  gcdng  upon  the  tnuik,  and 
was  not  negligent  In  pursuinE  her  course. 
It  is  conclusive  upon  tbe  defendant  that  It 
was  negllgrat  Id  driving  the  car  at  a  too 
hl£^  rate  of  speed;  and  that  the  motorman 
saw  plaintiff's  danger,  w  by  the  exodse  of 
pnqwr  care  should  have  sem  It,  in  time  to 
have  stopped  tbe  car  before  tbe  collision  oc- 
cnred.  Tbe  record  presents  notiilng  Init  a 
question  of  fact.  TbB  argnmoit  of  ooonsel 
against  the  appllaibllity  of  tiie  instmction  Is 
based  entirely  on  a  statement  of  facts  whldi 
the  Jury,  by  Its  general  verdict;  found  did 
not  exist. 

Qlie  Jndgment  must  tiierefore  be  affirmed. 


(74  Kan.  840> 
KANSAS  CITT.  M.  &  O.  RT.  CO.  v. 
ROCKWELL. 

(Supreme  Court  of  Kansas.  June  9,  1006.) 

BAILnOADB— KllXIIfa  ANIMAI.S — NBaUGERCa. 

Evidence,  in  an  action  for  the  killing,  by  a 
train  at  a  crossing,  of  plaintifTR  horse,  which 
had  escaped  and  was  runoinK  along  tbe  road, 
AeM  sufficient  to  snstala  a  finding  of  negligence 
on  the  part  of  the  trainmen. 

Error  from  District  Court,  Harper  Coun- 
ty; P.  B.  Glllett,  Judge. 

Action  by  J.  N.  Rockwell  against  the  Kan- 
sas City,  Mexico  &  Orient  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

John  A  Eaton  and  Fred  Wadihon,  for 
plaintiff  In  error.  B.  O.  Wllcoz,  for  defend- 
ant in  mor. 

PER  GUBIAM.  The  plaintiff  In  error  ran 
Its  train  over  and  killed  a  borse  belonging 
to  tile  dtfeudant  In  raror,  who  recovered 
therefor  In  the  district  court  of  Harper  coon- 
ty.  The  railway  ^ranpany  brings  the  ease 
here  for  review,  andstl^lQis  that  the  vwdlct 
la  omtrary  to  the  evld6°^  that  tbe 
evldaice  does  not  tend  to  dttabllah  the  negli- 
gence alleged  bi  tbe  petithmX 

The  record  shows,  in  subsWtce,  that  the 
railroad  runs  through  the  faral  of  the  de- 
fendant -In  error  from  the  north^^t  to  tbe 
southwest  His  residence  1b  locatev  north  of 
the  track,  and  on  a  public  btghwax  running 
north  and  souttk  across  the  ratlnHULj  On  tiie 
day  of  the  Injury  the  defendant  in  efn^  was 
plowing  south  of  the  railroad,  near  t^  hlgbr 
way.  At  noon  be  unhitched  his  tearil{  to  go 
home  for  dinner.  While  doing  so  one  i^f  the 
horses  got  away,  and  started  up  the  highway 
toward  the  railroad  track.  The  deftWdant 
mounted  the  other  horse,  and  tried  te*  over- 
take and  cateh  the  loose  horse,  but  d.^  not 
succeed,  and  as  the  loose  horse  was  crt^eslng 
the  railroad  track  on  the  highway  It  was 
struck  by  a  train  coming  from  the  norU^east, 
and  killed.  Nortii  of  the  croeing  abcfot  10 
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fMt  wu  a  mall  crane,  when  fhe  mall  for 
the  poat  oflBce  of  Ruby  was  taken  and  to- 
c^red.  nie  poBtmlstress,  MIbb  Minnie  field- 
ing, was  at  tbe  mall  crane  at  tbe  time  the 
train  paaeed.  The  ground  In  the  Tlclnlty  of 
Itie  croash^  Is  level,  and  notblng  Intervened 
to  prevent  the  engineer  or  flronan  from 
seeing  the  horse  as  It  approached  the  cross- 
big,  except  the  mall  pooch  hanging  on  tbe 
cranck  Ulsa  Beldlng  saw  tiie  sltoatlm,  and 
stepped  out  onto  the  track  and  waved  bar 
Bonbonnet  to  attract  the  attention  of  tbe 
trainmen.  She  began  this  movonent  when 
the '  train  was  about  1^00  feet  fnmi  tbe 
crossing  and  tbe  borse  abont  60  feet  thoe- 
from,  and  continued  nntU  the  train  was 
wltbln  26  feet  ot  bet.  Tbe  engineer  sounded 
0ie  whistle  wlien  about  80  rods  from  tbe 
crosiring  for  tbe  purpose  of  warning  tbe  post- 
mistress, but  no  further  or  otiier  whistling 
was  dona  Tbe  train  waa  two  bours  behind 
tlmob  and  running  at  a  rate  estimated  to 
be  16  miles  an  hour.  No  effort  waa  made  to 
diedc  Oie  q>eed  of  flie  train,  or  to  avoid 
striking  the  hors&  Tbe  engineer  bad  lils 
faee  turned  south,  and  apparently  was  not 
k>oklng  in  tiie  direction  of  tbe  crossing.  Tbe 
flremau  was  shoveling  coal  into  tbe  firebox. 
Tbe  ne^lgence  diarged  In  fbe  petition  was 
foUure  to  ke^  prapec  loolrout,  failure  to 
dieck  speed  ot  the  train,  failure  to  sound 
tba  whistle  at  tbe  croasliw  ta  give  otbw 
warning.  Thb  train  waa  running  upon  a 
dlf^t  upgradi^  such  that  the  train  mlgbt 
have  been  stopped  within  100  feet.  Tbm 
was  othw  evldmce  In  tbe  case,  amply  snffl- 
dent  to  have  exonerated  flie  railway  com- 
pany from  liability;  If  the  jury  had  acc^ted 
it  as  tite  trutlL  The  jury  la  tbe  ezcloMve 
JudsK  of  tbe  evidence,  and  wboi  as  In  this 
case,  it  Is  omfllcting,  this  court  cannot  dis- 
turb the  verdict  There  Is  evidence  In  tbe 
case  whldi  supi>orts  several  of  the  avenuents 
of  negUgmoe  In  the  petition,  and  sufficient 
to  justly  the  verdict 
Tbe  Judgment  Is  affirmed. 


(74KHL  Mt) 


STATE  V.  BOSS. 


(Sopremfl  Court  of  Kansas.   June  9,  1906.) 

1.  CoNTBUPT  —  JtntisDicnon  ot  Supbehb 

OODBT. 

The  Supreme  Court  has  inherent  power  to 
punish  for  contempt,  and  to  determine  whether 
a  contempt  has  been  committed. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Contempt.  {  102.1 

2.  Saub  —  PaoGESS  to  Bbino  Pabtt  ikto 

COURl. 

Under  Gen.  St  1901. 1 1983,  providing  that 
on  the  return  of  an  officer  on  process  or  on  an 
afMavit  showing  a  person  guilty  of  indirect 
contempt,  a  writ  of  attachment  or  other  lawful 
process  may  issue,  and  such  pwson  be  arrested 
and  brought  before  the  court,  and  thereupon  a 
written  Bcciisation  setting  forth  tbe  facta  al- 
lied to  constitute  the  contempt  shall  be  filed, 
it  is  not  necessai?  that  an  attachment  issue  and 
an  arrest  be  made  to  bring  a  person  into  court 
for  contempt  proceedings,  but  a  citation  Is 
sufficient  process. 


Quo  warranto  by  Ihe  state  agalnat  W.  W. 
Bos&  Contempt  proceedings  were  instituted 
against  Bos^  and  he  moves  to  quash. 
Denied. 

C.  O.  Coleman,  Atty  Gen.,  for  the  State. 
O.  F.  &  S.  D.  Hutchings,  John  H.  Atwood, 
E.  S.  McAnany,  and  Nathan  Cree,  for  de- 
fendant 

PBB  CURIAM.  On  tbe  rale  to  sbow  cause 
why  the  respondent  sliould  not  be  pnnlsbed 
for  contempt  of  tbe  Judgment  of  tbls  court 
be  makes  a  special  appearance,  and  Insists 
tbat  tbe  citation  served  upon  him  le  not  legal 
process,  and  that  Jurisdiction  over  him  can 
only  be  acquired  by  tbe  Issuance  of  a  writ 
of  attaclmient  and  an  arrest  under  It  Gen. 
St  1901,  S  1883. 

The  Supreme  Court  Is  a  constitutional  tri- 
bunal, and  has  Inherent  power  to  pnnlab  for 
contempt  and  to  determine  whether  a  con- 
tempt has  been  committed.  Assnmlog,  how- 
ever, that  the  statute  relating  to  Indirect  con- 
temps  controls,  the  issuance  of  an  attaclnnent 
and  tbe  arrest  of  a  defendant  under  It  Is 
not  necessary  to  initiate  the  proceedings, 
nor  to  give  Jurisdiction.  Wben  it  Is  brought 
to  the  attention  of  the  court  that  a  person 
is  guilty  of  contempt  the  court  may  issue 
such  process  as  tbe  circumstances  of  the  case 
may  require.  An  attachment,  may  Issue,  but 
its  Issuance  Is  not  an  absolute  requirement  as 
tbe  statute  provides  that  other  legal  process 
may  Issue.  A  citation  Is  an  appropriate  pro- 
cess which  bas  the  sanction  of  long  usage, 
and  may  be  fairly  regarded  to  be  such  legal 
process  as  will  bring  tbe  respondent  Into 
court  The  essential  thing  Is  that  tbe  re- 
spondent shall  have  notice  and  opportuilfty  to 
explain  or  purge.  Tbe  Initial  step,  whether 
by  attachment  or  citation,  is  only  preliminary 
to  a  formal  accusation,  to  which  respondent 
Is  required  to  answer,  and  upon  issue  thus 
Joined  trial  la  to  be  had.  An  arrest  Is  a 
harsh  proceeding,  one  which  may  be  wholly 
unnecessary,  and  is  a  method  which  should 
never  be  employed  nnl«8  required  by  the 
circumstances  of  the  case. 

We  think  that  a  citation  la  legal  process 
within  tbe  meaning  of  the  statute,  and  there- 
fore the  motion  to  quash  tbe  rule  to  show 
cause  is  denied. 


(74  Ku.  847) 

CHICAGO.  R.  I.  &  P.  RT.  CO.  v.  IX>ST 
SPRINGS  LODGE,  NO.  404, 
I.  O.  O.  F. 
(Supreme  Oonrt  of  Kansas.  Jane  9,  1906.) 

1.  Appeai^Habmlbss  Errob— Instbuctions. 

Though,  in  an  action  for  fire  &et  by  a  train, 
there  was  evidence  of  the  accumulation  of  com- 
bustible material  on  plaintifiTs  property,  so  that 
the  court  might  well  have  given  an  instruction 
referring  expressly  to  that  matter,  to  the  effect 
that  if  plaintiff  allowed  dry  grass  and  weeds  to 
remain  on  its  premises,  bo  that  fire  could  readi- 
ly start  therein,  that  could  be  considered  as  a 
nircumstance  tending  to  prove  ctratributory  neg- 
ligence, yet  the  refusal  of  thu  was  hitrmlen : 
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Jory  bavfag  bceu  toH  in  general  terms  that 
any  contributory  negligence  of  plaintiff — any 
negligence  in  its  management  and  control  of  its 
premises  by  reason  of  which  the  fire  was  com- 
municated thereto — ^vrould  bar  recovery,  and 
there  havinR  been  no  suggestion  that  plaintiff 
could  have  been  negligent  in  any  way  affecting 
the  case,  except  by  permitting  said  accumula- 
tions. 

2.  Trial— Questions  fob  Speoiai.  Findings. 

That  questions   for   special  findings  are 
propounded  in  a  negative  and  leading  form 
Justifies  the  court  in  rejecting  tbem. 
8.  Appeal— IXabumss  Ebboe— Instructions. 

The  giving  of  instrnctioas  broadening  the 
issues  presented  by  the  pleadings  with  regard 
to  the  character  of  the  negligence  charged 
against  defendant  is  harmless,  the  jury  havlug 
specially  found  the  existence  of  a  form  of  negli- 
gence alleged  in  the  petition. 

Error  from  District  Court,  Marlon  County; 
R.  L.  King,  Judge 

Action  by  Lost  Springs  Lodge,  No.  494,  In- 
dependent Order  of  Odd  Fellows,  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

M.  A.  Low.  W.'F.  EvanB,  and  Paul  E.  Walk- 
er, for  plalntlft  In  error.  C.  'M.  Clark,  tor 
defendant  In  error. 

PER  CURIAM.  An  Odd  Fellows  lodge, 
owning  a  cemeterj-  the  trees  in  wblcb  were 
Injured  by  a  fire,  sued  tbe  Chicago.  Rock 
Island  &  Pacific  Railway  Company  for  tbe 
anuimit  of  damage  so  occasioned,  alluring  that 
the  fire  was  caused  by  tbe  company's  negli- 
gence, axid  recorered  a  Judgment,  from  wblcb 
the  defendant  prosecutes  error. 

Complaint  Is  made  of  the  refusal  to  ^re 
an  instruction  requested  by  tbe  defendant  to 
tbe  effect  that  If  the  plaintiff  allowed  dry 
grass  and  weeds  to  remain  <m  its  premises 
80  that  fire  could  readily  start  tberein,  tiiat 
should  be  considered  as  a  circumstance  tend- 
ing to  proTe  contributory  negligence.  There 
was  some  erldence  of  tbe  accumulation  of 
combustible  material  in  tbe  cemetery,  and  the 
court  might  well  bare  ^ven  on  Instruction 
referring  expressly  to  that  matter.  This  was 
not  done,  but  the  Jury  was  told  In  general 
terms  that  any  contributory  negligence  of 
plaintiff — any  negligoace  in  Its  management 
and  control  of  tbe  cemetery  by  reason  of 
which  the  fire  was  communicated  thereto — 
would  har  a  recore^.  There  was  no  sug- 
gestion that  tbe  plaintiff  could  have  been  neg- 
ligent In  any  way  affecting  tbe  case  except 
by  permitting  the  accumulations  referred  to, 
and  the  Jury  must  hare  understood  tbe  in- 
structions to  relate  to  this  feature  of  tbe 
evidence.  Under  the  drcumstanees  it  cannot 
be  said  that  material  error  in  this  regard 
is  shown. 

Error  is  also  assigned  on  account  of  the 
r^sal  to  submit  to  the  Jury  a  number  of 
questions  for  special  findings.  All  but  two  of 
these  questions  were  propounded  in  a  neg- 
ative and  leading  form,  a  fact  which  of  itself 
Justified  the  court  in  rejecting  them.  A..  T. 
&  S.  F.  Railroad  Co.  t.  Butier,  SO  Kan.  433, 


43  Pac.  767.  The  two  exceptional  Instancei 
were  rendered  unlmportent  by  a  finding  that 
was  made  in  answer  to  another  question. 
Complaint  ia  further  made  that  the  instruc- 
tlona  broadened  the  issues  presented  by  the 
pleadings  with  regard  to  the  character  of  the 
negligence  chained  against  tbe  defendant. 
This  ia  immaterial.  If  true,  for  the  jury  spe- 
cially found  the  existence  of  a  form  of  n^U- 
gence  that  was  alleged  in  the  petition. 
The  Judgment  is  affirmed. 

(74  Kan.  SM] 

AMERICAN  SMELTING  &  REFINING  CO. 
V.  HOKE. 

(Supreme  Court  of  Kansas.  June  9.  1006>) 

Trial  —  Confxtct  Bsrwarai  Tebdiot  ahd 

Special  Findings. 

The  special  findings,  in  an  action  for  injury 
to  an  employ^  from  the  falling  of  a  platform 
on  which  he  was  working,  tlie  n^Ugence  al- 
leged being  the  removal  of  a  burr  beneath  it, 
showing  that  there  was  a  conspicuous  danger, 
and  therefore  contributory  negligence,  in  go- 
ing on  the  unsupported  end  of  the  platform, 
and  removing  one  of  its  sustaining  parts,  even 
if  the  burr  had  been  in  place,  will  control  the 
general  verdict  for  plaintiff. 

[Ed.  Note. — For  cases  in  point,  seo  v<A.  40, 
Cent.  Dig.  Trial,  SS  857,  860.] 

Error  from  District  Court,  Wyandotte 
County ;  J.  McCabe  Moore,  Judge. 

Action  by  Emery  Hoke  against  the  Ameri- 
can .Smelting  &  Refining  Company.  Judg- 
ment for  plaintiff.  Defoidant  brii^  nror. 
Reversed  and  remanded. 

Hari£les8,  Crysler  ft  Hlsted  and  A.  Tj.  Berg- 
er,  for  plaintiff  In  error.  H.  J.  Bdts  and 
Jo&  Taggart,  for  defendant  In  error. 

PER  CURIAM.  Tbe  plaintiff  recorend 
damages  for  bijurles  occasioned  by  the  caH- 
lapse  of  a  wooden  "runway"  suspended  by 
iron  rods  from  the  ceiling  of  a  biUldlng  ftmn- 
Ing  a  part  of  tbe  defendant's  smelting  plant 
Originally  a  runway  Along  the  south  aide  of 
the  building  and  another  along  tiie  west  side 
of  the  buildiog  met  in  such  a  manner  as  to 
permit  access  from  one  to  tiie  other.  The 
runways  were  built  In  sections,  and  a  portl<Hi 
of  tbe  south  section  of  the  west  runway  bad 
been  sawed  out  to  permit  the  dismantling  of 
some  nutchinezy  in  the  plant.  Plaintiff  was 
engaged  in  removing  tbe  handrails  of  the 
west  runway  when  It  fell.  The  only  ground 
of  negligence  on  the  part  of  the  defendant 
submitted  to  tbe  Jury  was  tbat  a  burr  be- 
neath a  sleeper  of  tbe  runway  was  gone  from 
one  of  tbe  hanging  rods.  Tbe  Jury  returned 
a  general  verdict  In  favor  of  the  plaintiff. 

The  defendant  charged  the  plaintiff,  in 
general  terms,  with  cmitrlbutory  negllg^ce. 
This  question  the  court  submitted  to  tbe 
Jury  in  the  following  broad  Instruction :  **It 
was  tiie  duty  of  tbe  plaintiff  to  exercise  all 
reasonable  and  ordinary  care  to  avoid  injnry 
to  himself  and  to  gnard  himself  from  any 
and  all  danger  of  Injury  from  any  cause  of 
which  he  bad  notice^  or  could  have  known 
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by  tbe  exercise  of  reasonable  care  and  pm- 
deoce  on  bis  part,  and,  If  he  failed  In  tbls 
reKpect  and  was  Injured  tbereby,  tben  be  can- 
not recover  for  any  injuries  so  received  by 
blin."  Special  findings  were  returned  as  fol- 
lows :  Qaestlon  No.  1 :  "Wbat  was  the  south 
ead  of  the  West  runway  fastened  to?"  An- 
swer: "G  X  G  timber  bolted  to  wall  of  engine 
room."  QuesUoQ  No.  2:  "How  far  north 
of  the  South  runway  was  the  first  set  of 
banging  rods  on  the  West  runway?"  Au- 
■wer:  "16  feet"  Question  No.  3:  "State 
whether  a  portion  of  the  first  section  of  the 
West  runway  north  of  the  South  runway  had 
been  Siiwed  out"  Answer:  "Tes."  Ques- 
ton  No.  4 :  "About  what  length  of  the  section 
referred  to  in  'question  No.  3'  was  left  stand- 
ing after  the  portion  was  cut  out?"  Answer; 
"About  9  feet"  Question  No.  G :  "How  long 
before  this  accident  was  the  South  end  of 
the  West  runway  cot  out?"  Answer:  "10 
days  or  two  weeks."  Question  No.  6 :  "Wbat 
support  remained  to  sustain  that  portion 
of  the  first  section  of  the  runway  not  cut 
out?"  Answer:  "Uprights,  braces  and  hand- 
rails." Question  No.  T:  "State  If  the  sec- 
tion of  the  runway  fell  when  Hoke  first  went 
upon  It  and  tested  it?"  Answer:  "No." 
Question  No.  8 :  "State  If  Hoke  pried  both 
of  the  rails  loose  before  the  section  of  the 
runway  fell?"  Answer:  "Pried  one  loose, 
and  was  prying  the  second  lo<»e  when  he 
fell."  Question  No.  9 :  "State  if  It  was  the 
remainder  of  the  section  of  the  West  runway 
between  ttae  hanging  rods  and  South  runway 
which  had  not  been  sawed  cot  that  fell?" 
Answer :  "Tes."  Question  No.  10 :  "Did  tte 
section  on  the  West  runway  north  of  the 
first  pair  of  hanging  rods  from  the  south,  or 
any  portion  of  said  section,  fall?"  Answer: 
"No."  Question  No.  11:  "Was  plaintiff 
standing  on  the  portion  of  the  runway  that 
fell  Just  prior  to  Its  falling?"  Answer: 
"Yes."  These  findings  show  that  the  first 
pair  of  hanging  rods  was  nine  feet  north 
of  the  sawed  end  of  the  section  which  fell, 
and  njion  which  plalutiCF  was  standing  when 
it  fell;  that  the  only  support  of  that  part 
of  the  rnnway  was  its  own  uprights  and  the 
handrails  which  the  plaintiff  undertook  to 
KmoTe,  and  that  the  part  of  the  runway 
north  of  the  first  pair  of  hanging  rods  did 
not  fall.  Wliile  the  general  verdict  finds  that 
by  the  negligence  of  the  defendant  the  burr 
In  qnestloQ  was  gone,  the  special  findings  ex- 
hibit a  conspicuous  danger  in  going  upon 
the  unsupported  end  of  the  mutilated  plat- 
form and  removing  one  of  Its  sustaining 
iwrts,  even  if  the  burr  had  been  In  place. 
Contributory  negligence  of  this  kind  was 
oorered  by  the  Instruction  quoted.  The  spe- 
dal  findings  cannot  be  reconciled  with  tbe 
genera)  verdict,  and  under  the  statute  they 
are  controlling. 

The  judgment  Is  reversed,  and  the  cause 
Is  remanded,  with  Instruction  to  enter  Judg- 
ment in  favor  of  the  defendant  for  costs. 


(74  Kan.  flEX) 
KANSAS  OITT  et  al.  T.  SILVER  et  al 

(Supreme  Court  of  Kansas.   June  9,  WOO.) 

Municipal  Cospobations  Iupsovehents— 
asbessueht— cubative  act. 

Laura  1903,  p.  207,  e.  122,  §  320,  provid- 
Ing  that  if  a  city  levy  an  assessment  for  a  public 
improvement,  which  assessment  is  informal,  il- 
legal, irregular,  or  void  for  want  of  sufficient 
authority  to  make  or  levy  the  same,  or  for  any 
^use  whatever,  the  city  may  relevy  the  same  in 
the  manner  provided,  cares  the  proceedings  for 
the  improvement,  void  because  the  petition 
therefor  was  not  signed  by  enough  to  give  juria- 
diction. 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  Wm.  G.  Holt,  Judge. 

Action  by  Silas  B.  Silver  and  others 
against  the  city  of  Kansas  City  and  others.' 
Judgment  for  plaintiffs.  Defendants  bring 
error.   Reversed  and  remanded. 

J.  W.  Dana,  T,  A.  Pollock,  B.  S.  McAnany* 
and  Ralph  Nelson,  for  plalntlflb  In  error.  W. 
S.  Carroll,  C.  F.  Hntehlngs,  Samuel  Maber. 
and  KepUnger  &  Trlckett,  for  defendants  In 
error. 

PER  CURIAM.  The  City  of  Kansas  City 
undertook  to  pave  one  of  Its  streets  and  to 
assess  the  cost  upon  the  property  specially 
benefited.  The  defendants  In  error  enjoined 
the  assessments  against  their  property,  the 
original  petition  for  tbe  improvement  having 
lacked  the  required  number  of  signatures. 
The  Leglslatupe  then  passed  the  general  cura- 
tive act  embodied  In  section  129,  c.  122,  p. 
207,  Laws  1003,  which  reads  as  follows: 
"In  case  the  mayor  and  conndl  of  any  dty 
shall  have  heretofore  levied  or  shall  here* 
after  levy  any  special  assessment  for  any 
public  Improvement  In  said  city,  which  spe* 
cial  assessments  are  or  may  be  Infwmal,  il- 
legal, irregular,  or  void  for  tbe  want  of  suffi- 
cient anthorlfy  to  make  or  levy  the  same,  or 
for  any  cause  whatsoever,  ttae  mayor  and 
council  of  soeta  dty  may  at  any  time  relevy 
any  snch  special  assessments  In  the  manner 
provided,  and  against  the  property  liable  for 
assessment  for  such  improvement  at  the  time 
of  the  making  thereof;  provided,  that  In  all 
cases  where  Informal,  illegal.  Irregular,  or 
void  special  asseenmaits  levied  for  any  Im- 
provement against  any  lot  or  piece  of  land 
shall  have  been  paid,  in  whole  or  in  part, 
such  lot  or  piece  of  land  shall  not  be  reas- 
sessed for  the  assessment  of  tbe  part  thereof 
BO  paid." 

Afterward  the  city,  by  ordinance,  relieved 
the  special  asaessmente  upon  tbe  property  li- 
able therefor,  and  was  again  enjoined.  To  re- 
view the  second  Judgment  this  proceeding  In 
error  was  cmnmeneed.  The  statute  was  In- 
tended to  cure  proceedings  void  for  want  of  a 
sufficient  petition;  that  Is,  void  for  want  of  Ju- 
risdiction, as  In  this  case.  A  petition  might 
have  been  dispensed  with  by  the  Leglslatnra 
in  the  first  instence  and  hence  the  curative 
statute  was  within  the  constitutional  pow» 
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of  the  Leglslatnre  to  enact.  The  act  Is,  of 
course,  to  be  construed  as  applicable  to  de- 
fects within  the  power  of  the  Legislature  to 
remedy,  and  the  defendantu  In  error  can  com- 
plain of  no  Invallditr  In  the  law  which  does 
not  aflCect  them.  The  extent  of  the  restric- 
tions to  be  placed  upon  the  taxing  powers  of 
cities  is  a  l^slatlve  and  not  a  judicial  ques- 
tion. The  curative  act  by  express  terms  an- 
thorlzes  a  relevy,  and  not  a  doing  over  of  the 
whole  process  Including  a  reappralsement, 
reassessment,  etc.  The  method  "provided" 
for  relevy  is  by  ordinance  as  in  other  cases, 
and  the  property  "liable"  Is  the  property  ben- 
efited when  the  Improvement  was  made. 
The  argument  that  there  was  no  law  for  do- 
ing what  the  city  did  is  answered  by  the  stat- 
ute book.  The  relevy  having  been  made  un- 
der the  new  statute  the  former  Judgment 
creates  no  estoppel. 

Ko  new  qu^tlon  of  law  Is  presented.  The 
principles  involved  are  fully  covered  by  f or- 
iper  decisions  of  this  court.  Hines  v.  Leaven- 
worth  (aty.  3  Kan.  186 ;  Emporia  v.  Nwton, 
13  Kan.  509;  City  of  Emporia  v.  Norton,  16 
Kan.  236 ;  City  of  Emporia  v.  Bates,  16  Kan, 
495;  Newton  v.  Atchison,  31  Kan.  151,  1  Pac. 
28S,  47  Am.  Bep.  486 ;  Mason  v.  Spencer,  35 
Kan.  512,  11  Pac.  402 ;  Newman  v.  Emporia, 
41  Kan.  583,  21  Pac  503;  Manley  v.  Emien, 
46  Kan.  655,  27  Pac.  844 ;  Kansas  City  v.  U. 
P.  Ry.  Co.,  W  Kan.  427,  53  Pac  468,  52  L. 
B.  A.  821;  State  v.  Smiley,  65  Kan,  240, 
68  Pac.  199,  67  L.  R.  A.  903;  Leavenworth 
T.  Water  Co.,  69  Kan.  82,  76  Pac.  451 ;  Tar- 
man  T.  Atchison,  69  Kan.  483,  77  Pac  111. 

The  Judgment  of  the  court  of  common 
pleas  Is  reversed,  and  the  cause  remanded, 
Tith  Instructions  to  render  Jttdgment  for  the 
dtj  on  the  agreed  facts. 


(74  Kaa.  IBS) 

KEMPT  et  al.  v.  KOPPA  et  al. 
<Snpreitte  Court  of  Kansas.  Jane  9,  1906.) 

1.  Evidence— Mental  Capaottt. 

A  wide  range  of  testimony  Is  allowed  in  cas- 
es InvolviDg  mental  capacity,  and,  as  a  general 
mie,  any  and  all  conduct  of  the  one  whose  sanity 
is  in  question  is  admissible  in  evidence. 

[Eld.  Note. — For  cases  in  point,  see  toL  20, 
Gent.  Dig.  Evidence,  |  167;  vol.  4d,  Cent.  Dig. 
WiUs,  f  712.] 

2.  Sahb— Opinion  Evidence. 

An  anprofcBsional  witness,  who  has  had 
adequate  opportunities  to  observe  the  conduct, 
declarations,  and  appearance  of  a  person  alleged 
to  be  insane,  is  competent  to  form  and  express 
an  opinion  as  to  the  mental  condition  of  such 
person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  f  2242;  voL  49,  Cent  Dig. 
Wills.  §  116.] 

3.  Same. 

The  qualifications  of  a  witness  examined, 
and  it  is  ield  that  his  opportunities  and  powers 
of  observation  were  such  as  to  make  his  opinion 
admissible. 
(Syllabus  by  the  Court.) 

Error  from  District  Gonrt,  Atchison  Coun- 
ty; B.  F.  Hudson,  Trial  Judge. 


Action  by  Katherlne  B.  Kempf  and  otheni 
against  William  Koppa  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. Affirmed, 

Jaclnon  ft  Jadcson  and  Means  ft  Arch«, 
for  plaintiffs  in  error.  Waggener,  Doster  ft 

Orr,  for  defendants  In  error. 

JOHNSTON,  C.  J.  ChrlsUan  Deuhn  and 
Cecelia  Deuhn,  who  were  advanced  in  years, 
entered  into  a  contract  with  William  Koppa. 
by  which  they  conveyed  to  him  a  tract  of 
land,  the  consideration  being  that  he  should 
assume  and  pay  a  mortgage  on  the  land  and 
should  pay  to  them  $400  per  year  during 
their  lifetime,  or  pay  that  amount  during  the 
lifetime  of  either  of  them.  The  Deuhna  had 
no  children,  and  after  both  had  died  some 
of  their  heirs  brought  this  action,  attacking 
the  validity  of  the  deed  and  contract  upon  the 
ground  that,  at  the  time  of  their  execution, 
Mrs.  Deuhn  was  mentally  Incapable,  and  did 
not  understand  the  nature  and  effect  of  her 
acts.  In  trying  this  Issue  the  court  called 
a  jury  submitted  to  it  the  single  qnestimi, 
"Was  Cecelia  Deuhn,  on  the  19th  day  of  No- 
vember, 1903,  at  the  time  said  contract  and 
deed  were  made  and  executed,  mentally  com- 
petent to  know  and  understand  the  business 
or  transaction  in  which  she  was  engaged 
when  making  said  contract  and  deed?"  To 
this  question  an  affirmative  answer  was  made. 
The  court  took  the  same  view  of  the  facts 
and  found  that  Mrs.  Deuhn  was  sane  and  cap- 
able when  she  ezecnted  the  Instmments,  and 
accordingly  gave  judgment  against  the  plain- 
tiffs. 

The  principal  question  presented  here  arises 
on  the  ruling  p^mltting  J.  P.  Adams  to  vx* 
press  an  opinion  as  to  the  mental  capacity 
of  Mrs.  Denim.  The  witness  Is  an  attorney 
who  had  an  acquaintance  with  the  Deuhns, 
and  had  transacted  business  for  them.  When 
tile  condition  of  Mrs.  Deuhn's  mind  became  a 
question,  Adams  visited  and  conversed  with 
her,  observed  her  acts,  declarations,  and  man- 
ner, and  later  ^pressed  the  opinion  In  court 
that  she  was  mmtally  capable.  In  addltim 
he  testified  as  to  her  conversation  with  him 
and  her  conduct  In  his  presence.  A  wide 
range  of  testimony  Is  allowed  in  cases  where 
mental  capacity  is  In  questi<m.  It  Is  a  gea- 
eml  rule  that  any  and  all  oiniduct  of  the  per- 
son Is  admissible  In  erldencfr  1  Wlgmore  on 
Evidence,  |  228.  About  the  time  of  Uie  eze- 
cnthm  of  the  deed  In  question  the  witness 
was  with  Hts.  Deuhn  at  dinner  and  tatted 
with  her  aboot  two  hours.  He  related  her 
conversation  with  him  and  testified  In  regard 
to  h»  acts  and  statements  at  that  tUne^  as 
well  as  on  other  occasions  when  she  was  In 
town  and  called  on  blm  at  his  office.  AU  this 
was  competent  testlmcMiy,  and  at  the  same 
time  it  served  to  show  the  opportunity  wldch 
the  witness  had  of  observing  and  judging  of 
Mr&  Deuhn's  mental  condition.  An  un- 
professional observer  Is  competait  to  form 
a  jndgm^t  and  express  an  oplnlrai  on  the 
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auilty  or  Snmnlty  ot  one  ho  kDOWS.  A  fan- 
dmmoita]  noaliflcatlon  Is  tbat  the  wltne» 
shall  have  bad  adequate  opportunitlee  of  ob- 
soratlon  of  ttw  ctoidTict,  declarations,  and 
appearance  of  the  person  whose  sanity  is  in 
question.  The  weight  and  force  of  the  tes- 
timony will  d^)«id  upon  the  extent  of  the 
<^)portnnlt7,  as  well  as  the  poww  and  habits 
of  obeerratlon  possessed  by  the  witness,  and 
a  consideration  of  all  the  circumstances  un- 
der which  his  opinion  was  formed.  The 
courts  do  not  nndertake  to  laj  down  a  def- 
inite rule  as  to  how  closely  the  witness  mnst 
have  observed  the  person  whose  sanity  is  tlie 
subject  of  inquiry  In  order  to  be  guallQed  as 
a  witness,  as  even  a  casnal  observer  may 
discover  mental  manifestations  that  would 
makehlstestlmony  valuabla  Whether  there  is 
a  fair  basis  for  an  opinion  by  a  witness  must  be 
left  lai^ly  to  the  trial  court  andthejurytak- 
ing  noteof  theopportnnlty  and  powers  of  obser- 
vation of  tbe  witness,  must  then  decide  what 
weight  and  effect  shall  be  given  to  his  opinion. 
Banghman  v.  Baughman,  82  Kan.  638,  4  Pac. 
1003;  State  v.  Benerman,  69  Kan.  586,  S3 
Pac.  874;  Orimshaw  v.  Kent,  67  Kan.  463,  73 
Paa  92.  Tbe  visit  of  Adams  to  the  home  of 
Mrs.  Denbn,  his  conversation  with  her,  after 
his  attention  had  been  called  to  her  mental 
condition,  his  study  of  her  mental  manifesta- 
tions at  that  time  and  on  other  occasions, 
warranted  htm  In  giving  his  Judgment  as  to 
her  mental  condition. 

Tbe  contention  that  be  formed  his  opinion 
from  what  he  learned  from  others,  and  not 
from  personal  observation,  Is  not  justified  by 
the  record.  He  expressly  stated  that  he 
formed  his  opinion  from  his  observation  of 
and  ^perlence  with  her.  Incidentally  he  did 
state  that  be  had  conversed  with  some  of  her 
neighbors  at  the  time  of  bis  visit,  but  when 
pressed  for  the  basis  of  his  opinion  he  said 
that  It  had  been  formed  from  his  conversa- 
tion with  her. 

Other  errors  were  assigned,  but  they  were 
not  argned,  and  hence  are  not  entitled  to  con- 
sideration. 

Judgment  affirmed.  All  the  Justices  con- 
curring. 

(74  Kan.  1ST) 

STATE  V.  COLB. 

(Supreme  Court  of  Kansas.  June  0,  1906.) 

Cbthinai,  Law— Bill  of  Exobptiors— Set- 
tling—Extension  OP  TlMB. 

Where,  In  a  criminal  case,  the  trial  eonrt 
Mctends  the  time  for  settlipg  cmd  signing  a  bill  of 
^  ttceptions  beyond  the  term,  the  order  must 
fix  the  time  definitely  within  which  it  shall  be 
settled  and  sifcned,  and  an  order  of  extension 
lAleh  leaves  the  time  when  it  shall  be  settled 
and  aliened  to  depend  upon  a  five  days*  notice 
by  either  party  to  the  other  will  not  extend  the 
tune  beyond  the  term. 
(Syllabus  by  tbe  Court) 

Appeal   from   District   Court,  Decatur 
County;  A.  a  T.  Gelger,  Judge. 
Itewt  Cole  was  convicted  of  an  Illegal  sale 


of  Intoxicatlns  Uqnon^  and  he  appeals.  Dis- 
missed. 

J.  P.  Peters,  for  appellant  a  a  Coleman, 
Atty.  Gen.,  and  F.  &  Jackson,  for  the  State. 

.  GREENE,  J.  The  defendant  was  con- 
victed on  three  counts  charging  lU^l  sales 
of  Intoxicating  llqnor,  and  oa  one  count 
charging  him  with  maintaining  a  nutsance  In 
violation  of  the  prohlbltoiy  law.  Judgment 
was  rendered  against  him,  to  rererse  which 
he  prosecntes  this  appeal. 

The  state  challenges  tba  jorlsdlctlon  of 
this  court  to  Investigate  or  detmnlne  any 
question  Involved  In  Ihft  merits  of  tbln  ap- 
peal. It  appears  that  on  Noranber  10, 1906, 
tbe  court  extended  the  time  for  the  defendant 
to  prepare  and  sarve  hte  bill  of  exceptions  to 
Include  December  11,  1906;  that  the  state 
was  allowed  10  days  thoeafter  to  suggest 
amendments;  and  that  the  bill  of  exceptions 
was  to  be  settled  and  signed  upon  6  da^ 
notice.  The  bill  of  exceptions  and  suggested 
amendments  w«e  served  wltiiln  tiie  time  al- 
lotted. Notice  was  glren,  and  tbe  bin  of  ex- 
ceptions was  settled  and  signed  December 
28.  1905. 

Prior  to  the  enactment  of  chapter  276,  p. 
602,  of  the  Laws  of  1901  (section  47S3,  Gen. 
St  1901),  a  bill  of  exertions  in  a  criminal 
prosecution  could  be  settled  only  at  the  term 
of  court  at  which  the  trial  was  had.  By  the  ^ 
provisions  of  fbli  act  anfhorl^  was  con- " 
ferred  npon  the  court  to  extend  the  time 
beyond  tbe  term  tox  settling  and  signing  a 
bill  of  exceptions.  Before  the  passage  of 
this  act  the  time  for  settling  and  signing 
ttie  bill  ot  exceptions  was  definite  and  ear- 
tain;  namely,  the  term  of  court  at  whidi  the 
trial  was  had.  By  this  act,  although  the 
coDrt  may  extend  the  time,  yet  the  order  of 
ectenslon  must  be  as  d^nite  and  cwtain  as 
to  the  time  within  which  the  act  shall  be  per- 
formed as  befive  the  passage  of  the  act  In 
making  the  order  of  extension  hi  this  esse . 
the  court  omitted  to  observe  this  requirement 
as  to  fixing  the  time  when  the  bill  of  excep- 
tions should  be  settied.  The  ordw  is  tbat  the 
bill  of  exceptions  shall  he  settled  and  signed 
upon  five  days'  notice  after  tt  and  the  amend- 
ments thereto  have  been  served.  This  leaves 
It  for  either  of  the  parties  to  fix  the  time  for 
settilng  and  signing  the  bill  of  exceptions  by 
serving  five  days'  notice  npon  the  other. 
This  Is  not  In  compliance  with  the  statute, 
and  is  Ineffectual  to  extend  the  time  beyond 
the  term  of  court  This  court  Is  tberefwe 
without  jurisdiction. 

Were  we  permitted  to  examine  the  record, 
we  would  find  that  under  the  extension  order 
the  time  for  serving  the  bill  of  exceptions 
and  suggesting  amendments  expired  Decem- 
her  21,  1903,  and  by  giving  to  the  order  the 
effect  which  would  be  coptended  for  by  ap- 
pellant, that  the  time  could  be  made  definite 
by  adding  to  this  period  five  days,  which 
was  the  time  for  notice,  making  the  time  ex-. 
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plra  December  26,  the  appellant's  position 
would  be  no  better,  because  the  bill  of  ex- 
ceptions was  not  settled  and  signed  until 
December  28tb,  trt^o  days  after  tbe  expira- 
tion of  tbe  time  contended  for. 

The  cause  must  therefore  be  dismissed. 
All  the  Justice  concnrrlng. 

ft*  Kan.  18») 

STATE  T.  STONE. 

(Supreme  Court  Of  Kansas.  June  9,  3006.) 

Rape— Stat  UTOBT  Cbimb— Evidence. 

Defendant  was  convicted  of  carnally  know- 
ing a  female  under  the  age  of  18  years.  Held 
that  nndw  all  the  correllated  circumstances  of 
the  case,  no  abuse  of  the  trial  court's  discre- 
tion is  shown  by  the  admission  of  evidence  of  an 
act  of  sexual  intercourse  between  the  defendant 
and  the  prosecutrix  occurring  15  months 
after  tbe  one  charged,  of  a  succeeding  attempt 
at  abortion,  of  renewals  of  a  previoua  promise 
of  marringre,  of  tbe  flight  of  the  defendant,  and 
of  the  birth  o^  a  child  as  a  result  of  the  second 
carnal  act. 

[Ed.  Note. — For  cases  In  point,  see  Tol.  42, 
Cent.  Dig.  Rape,  $8  54.  G4.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Montgomery 
County ;  Thos.  J.  Flannelly,  Trial  Judge. 

Roy  M.  Stone  was  convicted  of  crime,  and 
appeals.'  Affirmed. 

O.  P.  Ergenbrlght  and  J.  B.  Tomlinson  (J. 
R.  Charlton,  of  counsel),  for  appellant  C. 
C.  Coleman,  Atty.  Gen.,  and  T.  E.  WagstaCC 
<S.  H.  Piper,  of  counsel),  for  tbe  State. 

BUBCH,  J.  Appellant  was  convicted  of 
tbe  crime  <^  carnally  knowing  a  female  un- 
der the  age  of  18  years. 

Tbe  principal  errors  assigned  ore  that,  In 
his  opening  statement  to  the  jury,  the  coun- 
ty attorney  related  foots  wtalcb  he  expected 
to  prove  concerning  tbe  relations  of  appel- 
lant and  the  prosecutrix  occurring  subse- 
quent to  tbe  date  of  the  crime  charged  and 
Involving  otber  punldiable  offenses,  that  evi- 
dence Hie  character  outlined  in  the  open- 
ing statement  tor  the  prosecution  was  Intro- 
duced, that  tbe  cross-examination  of  appel- 
lant as  a  witness  in  bis  own  behalf  was  uu- 
dnly  extended,  and  that  the  evidence  was 
Insufficient  to  support  one  of  the  material  al- 
i^atlons  of  the  information.  If  tbe  evidence 
itself  was  proper,  the  statement  of  it  to  tbe 
Jury  was  pn^er.  Therefore  tbe  first  two 
propositions  present  but  one  legal  question. 
The  evidence  need  only  be  sketched.  It  dis- 
closes an  agreement  between  two  young  peo- 
ple to  marry ;  a  lustful  desire  on  the  part  of 
the  appellant  to  enjoy  bis  betrothed,  which 
was  gratified  on  tlie  nigbt  of  May  10,  1902, 
a  month  before  she  was  capable,  tn  law,  of 
giving  her  consent;  temporary  grief  and 
seeming  repentance  for  the  act,  and  a  vow 
against  its  repetition;  Sunday  visits,  even- 
ing calls  three  or  four  times  a  week,  attend- 
ance upon  cburcb  and  balls  together,  and 
otherwise  Intimate  relations  until  August, 
1903,  when  another  act  of  sexual  intercourse 


occurred;  pregnancy  of  tbe  prosecutrix,  her 
submission  to  an  attempt  at  an  abortioa 
with  medicine  procured  by  appellant,  renew- 
ed promises  to  marry,  and  statements  on  his 
part  coucemlng  preparations  for  a  place  for 
them  to  live ;  his  flight  to  the  state  of  Wasb- 
Ington,  and  the  birth  of  her  babe  in  May, 
1901 

Counsel  ft>r  appellant  insist  upon  discussing 
the  case  as  If  it  were  wltliln  tbe  rule  that 
one  crime  cannot  be  proved  by  other  discon- 
nected offenses,  and  tbe  autliorities  for  tbat 
rule  are  presented  with  much  miction.  Such 
cases  are  distinguished  by  this  court  In  tbe 
case  of  State  v.  Borchert,  68  Kan.  360,  74 
Pac.  1108.  It  Is  argued  with  great  vigor 
that  acts  of  sexual  intercourse  snbsequ^t 
to  the  one  charged  In  the  information  have 
no  relevancy.  Upon  thia  questltm  tbe  courts 
are  divided.  This  court,  in  tiie  case  Just 
cited,  came  to  the  conclusion  tbat  such  con- 
duct may,  under  certain  drcumstancea,  evi- 
dence previous  acts  of  tbe  same  kind.  Sncb 
is  the  rule  In  the  majority  of  tbe  statea.  It 
Is  approved  by  a  majority  of  tbe  text-writras, 
and  will  be  adhered  to  in  this  case. 

It  is  furtiier  contended  tbat  otber  of  tbe 
facts  recited  occurring  subsequoit  to  May  10, 
1902,  had  no  tendency  to  prove  tbe  incident 
alleged  to  liave  taken  jdace  on  the  night  of 
that  day.  On  tbe  morning  of  May  11,  1902, 
these  young  people  possessed,  so  tar  as  tbe 
record  shows,  all  virtues  but  that  of  chastity. 
It  Is  not  probable  tbat  tbey  conld  tiave  met 
as  strangers,  suddenly  sinned,  and  parted. 
Their  downfiUl  resulted  from  a  relation  of 
intimacy  giving  opportunity  for  tbe  display 
of  overmastering  paadon.  It  !s  known  of 
all  men  that  some  length  of  time  is  nsoally 
occupied  In  the  formation  of  socta  relations 
between  virtuous  personi^  and  when  once 
they  are  shown  to  exist  it  may  be  concluded 
with  safety  tliat  they  have  persisted  tbrougb 
an  appreciable  period  of  tbe  past.  Subae- 
qurait  Intimacy  does  Illustrate  the  prior  dis- 
positions of  individuals  of  oi^oslto  sex  to- 
ward each  oUier,  and  tbe  question  is  bow 
far  derivable  inferences  may  be  carried  baet 
ward.  Manifestly  this  is.  in  tbe  main,  a 
question  of  weight,  and  not  of  rdevancy.  In 
the  case  of  Keller  v.  Donnelly,  5  Hd.  213,  219, 
an  action  for  seduction,  it  is  said :  **Wbil8t 
^'bat  occurred  when  tlie  girl  was  23  years  of 
age  could  not  give  a  cause  of  action,  it  might 
serve  to  Ulustrate  and  explain  what  took 
place  five  years  previously." 

Tbe  question  liere  involved  is  dlscnsaed  In 
all  Ita  phases  in  a  lenmed  and  phIlo8<9bical 
way  by  Prof.'  Wigmore  In  bis  ^cb-maUng 
work  on  Evidence  (volume  1,  H  216.  391- 
4(Ki),  where  tbe  leading  authorities  are  col- 
lated. His  coDclusIon  Is  stated  as  follows: 
*^he  limits  of  time  over  wbl(^  tbe  evidence 
may  range  must  depend  largely  on  the  clr- 
cumstances  of  each  case,  and  should  be  1^ 
to  tbe  discretion  of  tbe  farlal  court  A  sub- 
sequent existence  of  the  desire  fa  equally 
relevant  with  a  prior  one.  It^  true  tint  tha 
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eontingencles  of  error  are  fllfferent— i.  e.,  In 
tbe  former  case  the  desire  maj  have  beea 
first  induced  by  Intervening  circumstaiices ; 
In  tJM  latter  It  may  bave  been  ended  hj 
tbem ;  bnt  tbe  strength  of  these  contingendea 
to  no  greater  In  one  Instance  than  In  the 
otber.  If,  for  example,  the  parties  have  been 
Intimate  during  tbe  Entire  year  1800,  and 
ail  act  of  adultery  Is  charged  on  July  1st,  an 
adnlteroBS  desire  on  December  81st  carries 
no  less  persuasive  weight  than  an  adulterous 
desire  on  January  lot  That  there  la  any 
diatlnctlon  Is  generally  repudiated."  The 
perturbation  of  tbe  young  people  upon  the 
dlBcovwy  of  the  girl's  pregnancy,  tbe  resort 
to  drugs,  bis  flight  when  ber  shame  could 
DO  longer  be  ccmcealed,  and  tbe  birth  of  the 
etilld,  are  all  as  Inseparably  connected  wltb 
ttie  Mcond  act  of  Intercourse,  so  far  as  evi- 
dential value  Is  concerned,  ae  If  they  had 
an  occurred  In  a  single  day.  In  tbe  light  of 
tbe  full  description  glvm  of  tbe  relations  of 
tbe  parties  prior  to  August,  1003,  their  mutoal 
passion  for  each  otber  then,  which  appel- 
lant admitted,  rendered  probable  the  crime 
charged  In  tbe  Information.  No  doubt  prop- 
er  limitations  were  placed  upon  tbe  evidence 
complained  of,  since  no  error  Is  assigned  xe* 
latlng  to  the  Instmctions  to  the  Jury. 

This  court  has  many  times  announceft 
rules  of  great  liberality  respecting  the  cross- 
examination  of  defendants  who  take  the  wit- 
ness stand  tn  their  own  behalf.  To  apply 
them  to  each  spectflc  question  and  answer 
assigned  as  error  la  annecessary.  Tbe  court 
has  read  the  evidence,  and  is  satlsfled  that 
the  limltfl  of  the  trial  court's  discretion  were 
not  transgressed,  and  that  no  substantial 
right  of  the  defendant  was  Invaded.  The 
evidence  relating  to  tbe  continuous  absence 
of  tbe  defendant  from  the  state  was  auffl- 
ident 

Tbe  Judgment  of  tbe  district  court  la  »£• 
firmed.  All  the  Justices  concurring. 


(74  Kmjl 

GIBBONS  V.  WOOLIJCY. 
(Supreme  Court  of .  Kansas.  Jnne  9,  1906.) 

Appeal— GoNFLicnno  Evioence. 

Judgment  for  plaintiff  on  conflicting  evi< 
dence,  in  an  action  for  breach  of  contract  to 
marry,  will  not  be  disturbed,  though  the  trial 
court,  In  refusing  a  new  trial,  white  expressing 
Its  belief  that  any  jury  would  reach  the  same 
conclusion,  Intimated  that  tbe  court  might  have 
found  differently. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  %i  3948,  3949.] 

Error  from  District  Court,  Sedgwich  Coun- 
ty; T.  C.  Wilson,  Judge. 

Action  by  Eudora  Woolley  against  H.  Gib- 
bons. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

Adams  &  Adams,  for  plalntltt  In  error. 
Henry  O.  Sluss,  for  defendant  in  error. 

.  FES  CURIAM.  This  action  was  brought 
IB  tb«  district  court  of  Sedgwick  conntj  hj 


the  defendant  In  error,  to  recover  damages 
for  tbe  breach  of  a  contract  of  marrlag* 
alleged  to  bave  l>een  made  with  her  the 
defendant  She  obtained  a  verdict  and  Judg- 
ment for  91.000.  The  defendant  Is  not  satis- 
fled  and  has  brought  the  case  here  tor  review. 

He  Insists  that  tbe  verdict  Is  contrary  to 
the  evidence.  Tbe  evidence  produced  on  tbe 
trial  consists  of  the  oral  testimony  of  each 
party,  and  tbe  correspondence  between  them, 
both  before  and  after  the  contract  Is  claimed 
to  have  been  entered  Into.  The  plaintiff  testl* 
fled  fully  to  tbe  contract  of  marriage,  and 
gave  a  history  of  the  tender  and  endearing 
drcumstonces  which  attended  the  exchange 
of  nuptial  vows.  Her  story  Is  consistent 
natural,  and  liears  the  Impress  of  truth.  Oa 
the  other  hand,  the  defendant  denies 
Mmtract  of  marriage,  but  on  cross-etamlns* 
tlon  admits  the  existence  of  a  relation  be- 
tween himself  and  tbe  plaintiff  which  sng- 
geste  marring*  as  an  appropriate  and  higbly^ 
proper  8un>lemait  thereto.  His  story  Indl^ 
catee  that  he  must  bave  known  that  she  wa» 
deeply  infatuated  wltb  him,  and  beNereA 
tbelr  marriage  a  cwtalnty.  His  statement 
a  witness  is  opm  to  the  construction  that  hs 
did  not  Intend  at  any  time  to  marry  the  plain- 
tiff, and  never  promised  to  do  bo,  but  indulged 
and  encouraged  her  In  tbe  belief  that  be  In- 
tended to  make  ber  his  wife.  That  she  sat 
upon  bla  lap  for  bours  and  yielded  herself 
to  his  caresses.  In  full  expectation  of  a  speedy 
marriage,  while  be  held  ber  In  bis  arms  and 
fondled  over  ber  with  Intentions  wholly  for^ 
elgn  to  matrimony.  Both  parties  agree  that 
tbelr  amatory  demonstrations  did  not  st  any 
time  reach  the  point  where  theyeouldbecalled 
improper.  These  two  views  were  presented 
to  the  Jury  by  the  stetements  of  the  parties 
on  the  witness  stand.  Tbe  letters  introduced 
tn  evidence,  when  considered  apart  from  thm 
Intimate  relations  of  the  parties  as  shown  by 
thelr  oral  testimony,  do  not  disclose  anythlns 
that  would  suggest  a  marriage  contract,  but. 
on  the  contrary,  convey  tbe  impression  that 
none  existed.  When  read  in  the  light  of 
these  amatory  relations,  they  appear  to  b» 
consistent  with,  even  though  not  very  strong- 
ly supporting,  the  view  that  a  contract  of 
marriage  was  entered  into.  We  do  not  think 
the  letters  affect  the  case  very  much  either 
way.  Under  the  evidence  a  verdict  for  ths 
defendant  would  not  bare  been  open  to  se- 
rious criticism.  Tbe  question  to  be  dedded 
was  one  eminently  appropriate  for  tbe  oon- 
sideratlon  of  a  Jury.  Each  Juror  had  an  op- 
portunity to  see  the  parties  while  on  the  wit- 
ness stand,  and  to  note  the  manner  in  which 
their  testimony  was  given,  and  to  generally 
compare  the  two  witnesses  and  determlo* 
which  was  the  most  credible.  There  Is  do  th- 
ing In  the  record  which  Indicates  passion  or 
prejudice  on  the  part  of  tbe  Jury,  and  as 
there  Is  evidence  In  the  case  which  supports 
tbe  verdict,  we  cannot  disturb  It 

It  Is  further  claimed  that  tbe  district  court 
did  not  approve  the  verdict,  but  made  uss 
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of  langaagtt,  at  the  thne  the  motion  for  a 
new  trial  was  denied,  which  amoontB  to  a 
disaiv/oval  thereof.  The  language  referred 
to  reads:  "Qentlenten,  thla  Is  one  of  the 
eases  where  ft  la  Jost  possible  that,  If  the 
case  had  been  tried  by  the  court,  a  dlfiFerent 
conclusion  might  hare  been  reached,  bo  far 
as  determining  the  question  of  contract  If 
tried  by  the  court,  he  might  hare  found  a 
great  dral  of  dltfcnlty  In  reaching  the  same 
conclusion  that  the  jury  Uid.  But  I  believe 
this  is  also  tme  that,  if  new  trials  in  this 
case  were  granted,  each  successlTe  jury  would 
reach  the  same  conclusion  that  this  jury  did, 
and  find  a  vo^ct  for  the  plaintiff."  We  do 
not  regard  this  as  equivalent  to  a  disapprov- 
al. The  verdict  waa  approved  by  refusing  to 
grant  the  new  trial,  and  the  most  that  can 
be  said  of  the  court'a  remarks  la  that  in  Its 
judgment  all  juries  would  reach  the  same 
condusloa,  while  the  court  might  possibly 
have  found  differently.  This  fails  short  of 
a  statement  that  the  verdict  waa  wrong,  or 
that  the  court  would  have  reudiad  a  dlffarent 
otmclnslon. 
Tlie  jQd^swt  la  afflnned. 


(74  Kui.  Ul) 

PARKER  V.  CONRAD. 

(Supreme  Court  of  Kansas.    June  0,  1906.) 

1.  QniBTino  TiTM— PsTmoM, 

A  statement  In  a  oetltioa  in  an  action  to 
quiet  title  that  the  pblntlff  is  the  owner  in 
"fee  simple,"  and  In  actual  possession,  sets 
forth  the  plaintiff's  title  with  snfficient  cet^ 
Calnty. 

[Ed.  Note. — For  case*  In  point,  see  vol,  41, 
Gent  Dig.  Quietinf  Title,  I  7B.] 

S.  Saub—Anbwbb. 

In  anch  an  action,  if  It  la  allied  that 
tiw  defendant  asserts  an  Interest  or  estate  in 
the  lands  adverse  to  the  plaintiff,  and  ihat 
the  plaintiff  does  not  know  the  nsture  or 
character  of  such  iDterest  or  estate,  be  may 
have  discovery,  and  the  defendant  Is  there- 
upon required  to  plead  the  facta  ujfm  which 
such  Interest  or  estate  la  baaed. 
(Syllabus  ^  the  Court) 

Error  from  District  C!onrt  Saline  Oounty; 
B.  R.  Rees,  Judge. 

Action  by  Emily  E.  Ctmrad  against  Ann 
Amelia  Parker.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

.  Twiy  Parker,  for  plaintiff  in  wror.  O.  W. 
Bardi,  for  defendant  In  error. 

GREENE,  J.  This  was  an  actl<m  to  quiet 
title.  The  petition  states  that  plaintiff  la 
the  owner  in  fee  simple  and  In  the  actual 
possession  of  the  property,  describing  It,  and 
that  "the  defendant  claims  an  estate  or  In- 
terest In  said  real  estate  adverse  to  the  plain- 
tiff, the  exact  nature  of  wiiich  is  unknown  to 
plaintiff,  and  for  that  reason  cannot  be  set 
forth  herein,  but  plaintiff  alleges  that  any 
such  claim,  estate,  or  interest  of  the  defend- 
ant is  Invalid  as  against  plaintiff."  The  peti- 
tion then  asks  that  defendant  be  required  to 
■at  up  bar  claim  upon  said  premises,  and  for 


a  Judgment  determining  such  interest  to  ha 
inferior  to  that  of  plaintiff's,  and  that  plabi- 
tlff  have  a  Judgment  decreeing  her  to  be  the 
owner  in  fee  irimple,  and  for  the  cancella- 
tion of  defendant's  claim.  To  this  petition 
the  defendant  demurred.  The  demurrer  was 
overruled,  and,  the  defendant  cbooolng  to 
plead  no  further,  the  cause  was  tried  by  the 
court  and  Judgment  rendered  for  plaintiff  In 
accordance  with  the.  prayer  of  the  petltl<»i. 

The  defendant  now  complains  that  the 
court  erred  in  overruling  her  demurm,  first 
because  the  petition  does  not  atate  with  suffi- 
cient certainty  plaintiff's  title  to  the  land  in 
controverey.  and,  second,  it  does  not  state 
with  sufficient  certainty  the  exact  nature  and 
extent  of  the  defendant's  pretraded  title  or 
claim  of  title.  The  argument  Is  that  if  this 
were  done  the  court  wonid  be  enabled  to 
determine  from  the  petition  whether  the  de- 
fendanf  s  claim  did  in  law  cast  such  a  cloud 
upon  plaintiff's  title  as  would  justly  tbe  In- 
terference of  a  conrt  of  equity. 

The  petlUon  stated  that  the  plaintiff  waa 
In  actual  posaesslon  and  was  tbe  owner  In 
"fee  simple."  "Fee  simple"  or  "fee  simple 
absolute"  are  equivalent  terms  and  well-de- 
fined legal  expressions.  An  estate  In  '*fee 
simple"  Is  the  greatest  that  cme  can  poaaeas. 
When  the  pleader  said  that  the  plaintiff  was 
the  owner  In  "fee  simple,"  it  implied  an  un- 
limited estate  of  inheritance.  If  the  plain- 
tiff claimed  an  estate  leaa  than  a  fee  almple, 
it  might  not  be  improper  in  some  cases  to  re- 
quire him  to  plead  his  limited  estate,  but 
certainly  he  should  not  be  required  to  plead 
the  evidence  of  his  title  where  he  claims  tbe 
entire  estate.  From  the  petition  the  court 
knew  Jnst  what  the  plaintiff  claimed  tar  him- 
self. 

The  second  contention  is  that  the  petition 
did  not  set  out  with  sufficient  certainty  the 
claim  which  the  defendant  made  to  the  lands 
In  controversy,  so  that  tbe  court  might  be  ad- 
vised whether  such  a  claim  cast  a  cload  on 
plaintiff's  title.  The  pleader  relieved  him- 
self of  this  duty  by  showing  that  be  did  not 
know  the  exact  nature  or  extent  of  the  de- 
fendant's claim;  therefore  tbe  duty  was  pat 
upon  the  defendant  to  state  her  claim,  what- 
ever It  might  be.  It  was  held  by  this  court 
in  Bowdlsh  V.  Metzger  (Kan.)  81  Pac.  484, 
that  "equity  permits  a  suit  for  discovery 
and  relief.  Therefore,  where  the  peti- 
tion In  a  suit  in  equity  to  remove  a  cloud 
and  quiet  title  to  real  estate  is  sufficient  ex- 
cept that  It  does  not  plead  the  title  under 
which  the  defendants  claim,  but  statea  that 
the  nature,  character,  and  extent  of  sutA  tttie 
Is  unknown,  and  prays  that  defendants  be 
required  to  disclose  such  title  In  their  answer, 
held,  that  tbe  petition  states  a  good  cause 
of  action  for  discovery  and  relief."  Upon  the 
authority  of  that  case,  the  petition  In  this 
case  is  sufficient  so  far  as  the  last  conten- 
tion is  concerned. 

Some  othw  errors  are  argued,  but  as  tb^ 
were  not  aaaigneU  as  errors  in  the  motloa 
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tat  a  nnr  trial  nor  In  tb»  petition  In  errw, 
we  cannot  consider  tbem. 

The  Judgment  la  alDmied.  All  the  Jtutlces 
ooncnrrlngi 

(MKMklM) 

UUDAHY  PAGEINa  GO.  T.  HATS. 
(Supreme  Goort  of  Kaiuac.    Jnne  9,  19061) 

1.  Masteb  and  Sbbtakt— IivjmT  TO  Ek- 

PLOTfi—DBFECnVE  APPBABANCIS— NOTICB. 
In  BQ  action  to  recover  for  injuries  sus- 
tained by  an  employd  of  a  corporation  because 
of  a  defective  appliance,  the  knowledge  of  a 
representative  of  tne  corporation  (a  foreman  in 
charge  of  tbe  department  where  the  defective 
appliance  was  used)  of  the  defect  is  the  knowl- 
edge of  the  corporation*  and  testimony  of  an 
admiasioD  made  by  such  foreman,  in  connec- 
tion with  the  management  of  such  business,  that 
he  knew  of  the  defect,  h  admissible  to  show 
the  knowledge  of  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S4, 
Cent.  Dig.  Master  and  Servant,  |  251.] 

2.  Appbax.— Objections  to  Qvidbnce. 

Where  tbe  answer  of  a  witness  to  a 
proper  question  Is  in  part  irrelevant  and  Im- 
proper, a  motion  to  strike  out  the  objection- 
able part  should  be  made;  and,  if  it  ia  hot 
brought  to  the  attention  of  the  trial  court,  its ' 
reception  ta  not  available  error  on  review. 

3.  New  Tbial  —  Newlt  Discovered  Bvi-  ; 

DENCE, 

Before  a  new  trial  will  be  awarded  on  the 
gromid  of  newly  discovered  evidence,  there  must 
be,  among  other  things,  a  clcBr  showing  that 
by  tbe  exercise  of  reasonable  diligence  on  the 
part  of  the  applicant  it  could  not  have  been 
procured  for  the  trial. 

[Kd.  Note. — For  cases  In  noint,  see  vol.  87, 
Cent.  Dig.  New  Trial,  §S  2lrf-214.] 

(Syllabus  by  the  Court) 

Bmff  from  Court  of  Oommon  Pleas,  Wyan- 
dotte Gonnty;  Wm.  O.  Holt,  Judge 

Action  by  Robert  Bajrs  against  the  Gudahy 
Packing  Company.  Judgment  for  plaintiff, 
and  defendant  tnings  error.  Affirmed. 

Warner,  Dean,  McLeod,  Holden  ft  Tlm- 
moQds  and  McFadden  &  Morris,  for  plaintiff 
In  error.  S.  C.  Miller  and  W.  M.  Whltelaw, 
for  defendant  in  error. 

JOHNSTON,  C.  J.  This  was  an  action  by 
-Robert  Hays  against  the  Cudahy  Packing 
Company  to  recover  damages  for  personal 
injuries  snstained  by  Hays  by  reason  of  tbe 
allied  n^llgence  of  tbe  company.  Hays 
was  an  employ^  of  the  company,  whose  prin- 
cipal datles  were  performed  on  the  second 
floor  of  a  emokehonse,  and  who  was  some- 
times employed  to  remove  ham  racks  from  tbe 
third  to  the  second  floor  of  that  house.  On 
the  occasion  of  his  Injury  he  was  directed 
by  tbe  forenum'to  go  to  tbe  third  floor,  and 
bring  down  some  meat  racks.  These  meat 
racks  were  suspended  from  an  overhead 
Iron  rail  system,  which  Included  switches 
by  which  the  racks  could  be  moved  to  the 
different  apartments  of  the  smokehouse. 
When  Hays  went  to  this  room  on  this  mis- 
sion, he  claims  to  have  Inadvertently  touched 
a  beflvtly  loaded  meat  rack,  and  that  It  fell 
and  Injured  his  foot   Tbe  reason  it  fell,  as 


he  alleges,  wob  ttiat  a  bolt  Boi^mrting  the 
end  of  a  rail  was  out  of  place,  allowing  the 
rail  to  sag  down  at  a  sharp  Incline,  and,  the 
switch  bebig  open  at  the  time,  the  meat  raclc 
when  moved,  ran  down  the  Incline  mA  vpon 
his  foot  As  tbe  room  waa  somewhat  dadc 
at  tiie  time,  Ha^  did  not  discover  tbe  defect 
in  the  rail  Tbe  jury  found  In  his  favor, 
and  awarded  him  $460  for  tbe  Injury  sus- 
tained. 

A  ruling  on  the  admission  of  testimony 
la  the  first  complaint  of  the  company.  Bail- 
ey was  the  foreman  In  diarge  of  the  de- 
partment In  which  Hays  was  working.  While 
giving  the  circumstances  of  the  injury,  BiQrs 
was  aaked:  "What  If  anything,  Mr.  Bailey, 
tbe  foreman,  said  to  yon  Immediately  after 
the  accident  In  regard  to  his  knowing  that 
this  switdi  was  out  of  order!**  ^e  answer 
was:  "He  says  to  me,  after  I  and  him  goes 
up  there,  he  says,  'I  went  myself  about  two 
or  three  days  ago,  and  told  the  millwright 
to  have  the  fellows  come  rlg^t  away  and  fix 
this  switch.'  He  says,  *I  told  him  two  or 
three  days  ago  to  come  and  fix  IV  and  be 
Sf^s,  if  they  had  come  and  fixed  this  switch,* 
he  says,  'this  never  would  have  occurred.'" 
A  proper  objection  was  made  to  the  question, 
but  none  was  made  to  the  answer,  nor  was 
there  any  motitm  to  strllce  out  any  portion 
of  It  Having  shown  the  defect  which  oc- 
casioned tbe  injury.  It  became  necessary  for 
Hays  to  prove  elttaw  tiiat  the  company  had 
knowledge  of  its  condition,  or  that  It  had 
existed  so  long  that  knowledge  of  Its  con- 
dition will  be  Implied.  The  Inqub^  was  as 
to  what  was  said  by  Ball^  immediately 
after  the  injury  in  regard  to  his  knowledge 
of  the  defect,  and,  while  tbe  answer  was 
much  broader  than  the  ttnestion.  It  elicited 
testimony  of  an  admlsrion  that  Bailey  bad 
known  fOr  several  days  that  tbe  appliance 
was  out  of  order,  and  of  a  statement  which 
was  to  some  extent  explanatory  o^  the  ex- 
isting oimdlti<UL  of  the  appliance;  Bailey 
was  the  foreman  In  charge  of  the  depart- 
mmt,  the  represraitative  of  the  company,  and 
his  knowledge  was  the  knowledge  of  the 
company.  Tlis  corporation  could  only  act 
through  Its  managing  agents,  and,  as  Bailey 
was  the  manager  of  that  department  be 
stood  In  the  shoes  of  the  company,  and  bis 
knowledge  Is  l^lly  Impntable  to  tbe  com- 
pany. The  knowledge  wfalcdi  a  corporation 
has  of  its  <^>eratlons  Is  that  acquired'  by  Its 
representatives  and  managing  agents.  When 
such  a  representative  has  knowledge  of  tbe 
condition  of  an  appliance  in  use,  the  cor- 
poration may  be  said  to  have  that  knowl- 
edge, and  bis  admission  of  such  knowledge, 
made  In  connection  with  the  business  he 
Is  managing,  may  be  treated  as  tbe  prin- 
cipal's admission.  It  Is  not  an  admission 
that  an  employ^  of  the  company  failed  In  bis 
duty,  nor  that  tbe  company  was  negligent 
The  virtue  of  the  admission  Is  not  so  much 
that  It  was  made  immediately  after  the 
time  of  the  Injury,  as  that  It  w«b  made  .by 
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a  reprearatatlTe  of  ttie  company^  wboae 
knowledge  Is  necessarily  that  of  the  company 
Itself  Baltroad  Go.  t.  Weaver,  35  Kan.  413. 
11  Pac  408,  67  Am.  Rep.  176;  Baltimore 
Elevator  Co.  t.  Neal.  65  Md.  438.  6  Atl.  338; 
Abbott  T.  Seventy-Six  Land  &  Water  Co., 
87  Gal.  S23,  ^  Pac  693;  Halsey  v.  Ballroad 
Ca.  45  N.  J.  Law,  20;  2  Wharton  on  the 
Law  of  Evidence,  i  1170 ;  3  Wlgmore  on  Evi- 
dence. S  1707.  The  question  Itself  was  not 
Improp^.  It  Is  true  the  answer  of  the  wit- 
ness was  wider  In  Its  scope  than  the  ques- 
tion, and  a  part  of  it  was  neither 'responsive 
nor  competent  But  the  attention  of  the 
court  was  not  called  to  the  answer  an 
objection,  and,  as  no  motion  was  n&de  to 
eliminate  the  objectlonal  part,  the  company 
Is  not  In  a  position  to  complain  of  that  feature. 
The  way  to  get  rid  of  an  Improper  answer 
to  a  proper  question  Is  by  a  motion  to  strllce 
out  that  which  Is  objectionable. 

The  other  objections  to  rulings  admitting 
testimony  are  not  deemed  to  be  material. 

No  error  was  committed  In  overruling  the 
demurrer  to  the  evidence  of  the  plalntlfE 
below.  It  Is  said  that  there  Is  no  showing 
tiiat  the  company  knew,  or  should  have  known, 
of  the  defect  In  the  appliance;  but,  as  al- 
ready aeen,  there  Is  the  direct  testimony 
of  an  admission  by  the  foreman  that  he 
bad  knowledge  of  tiie  defect 

We  find  no  error  In  the  rulings  charging 
the  Jury.  The  Instruction  asked  by  the  com- 
pany, to  the  effect  that  under  the  pleadings 
the  sole  ground  of  the  negligence  was  the 
Insufficlracy  of  the  light,  was  properly  re- 
fused. "Hie  principal  ground  upon  which 
a  recovery  was  sought  was  the  defective 
fU>llanoe,  and  the  avermente  regarding  the 
insnfflcloicy  of  the  llg^t  were  manifestly 
made  to  account  for  the  fact  that  Hays  did 
not  otnerve  the  defect,  and  to  avoid  the  im- 
plication of  contributory  n^Ugencew  The  In- 
structions given  state  the  law  correctly,  and 
are  not  opeai  to  tbe  charge  of  broadening  the 
Issues. 

A  new  trial  was  adced  on  the  ground  of 
newly  dlacovned  evidence.  The  new  testi- 
mony alleged  to  have  bem  discovered  since 
the  trial  amears  to  be  largely  contradictory 

-of  that  glvoi  1^  Hays.  It  it  be  granted 
that  the  testimony  proposed  Is  material, 
and  not  merely  cnmnlative  or  contradictory 
of  that  given  on  tbe  trial,  the  lOiowIng  of 

'diligence  to  produce  It  at  the  trial  Is  not 
sufficient  An  affidavit  Is  made  one  of  the 
counfld  for  tlie  cnnpany  to  the  effect  that 
on  effort  was  made  tor  hhn  to  discover  this 
evldoice,  and  that  It  was  Impos^Ie,  but  no 
good  reason  Is  shown  why  tbe  names  and 
locatlma  of  the  empl<v68  working  with,  and 
who  were  near  to.  Hays  when  tbe  accldait 
occurred  could  not  have  been  ascertained 
the  exercise  of  reasonable  dlllgmce.  Before 
a  new  trial  Is  granted  on  this  ground,  a 
strong  showli^  of  diligence  is  necessary,  and 
if  the  diligence  used  since  Uie  trial,  and 
whldi  appears  to  have  been  no  more  tium 


reasonable,  had  been  exercised  beftoe  tt» 
trial,  the  testimony  might  have  bem 
cured. 

We  discover  no  prejudicial  NTora  In  any 
of  the  rulings  of  tbe  trial  court,  and  its 
Judgment  will  tiierefore  be  affirmed.  All  ttia 
Justices  concurring 

(74  Kan.  SB) 
SLOAN  et  al.  v.  FIEBGB. 
(Sapreme  Court  of  Kansas.  June  9,  lOOa) 

Assault  and  Battebt— Civil  Action— Fird- 

IH  as— Construct  ION. 

In  an  action  to  recover  damages  for  an 
assault  and  battery,  where  the  defendant  aeebs 
to  justify  bis  conduct  upon  the  sronnd  that  he 
had  reason  to  believe  and  did  bel'eve  that  it 
was  necessary  to  protect  bis  father  from  injury, 
a  finding  that  the  danger  to  his  father  was 
not  Buck  as  to  induce  a  person  exerclring  rea- 
sonable and  proper  judgment  to  interfere  In 
order  to  prevent  the  consummation  of  such  in- 
jury is  open  to  a  construction  that  gives  the 
word  "danger"  the  force  of  "apparent  danger": 
and  held,  that  this  is  the  proper  constructlMi  of 
snch  a  finding  in  the  preseht  case. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  Coun- 
ty; B.  F.  Hudson,  Judge. 

Action  by  Wiliinm  H.  Pierce  against  Ed- 
ward I.  Sloan  and  Harry  J.  Sloan.  Judg- 
ment for  plaintiff,  and  defendants  bring  a- 
ror.  Affirmed 

T.  A.  Moxc^  and  Waggener,  Doster  ft  Orr, 
for  plaintiffs  in  error.  Means  &  Archer,  Cor 
defendant  In  error. 

MASON,  J.  WUllam  H.  Pierce  soed  Ed- 
ward I.  Sloan  and  Henry  J.  Sloan  for  dam- 
ages alleged  to  have  been  occasioned  by  their 
assaulting  and  shooting  him.  Tbe  defend- 
ants filed  answors  which,  besides  denyli% 
the  plaintiff's  allegations,  presented  In  detail 
their  version  of  the  conflict  out  of  wbich  Uw 
litigation  grew,  which  was  in  effect  tbz.t 
Pierce^  his  wife,  and  son,  made  an  unjustl- 
&able  attack  npn  Henry  J.  Sloan,  and  that 
whatever  the  latter  did  was  In  self-defense; 
that  Edward  I.  Sloan,  the  sou  of  bis  code- 
fendant,  Interfered  to  protect  bla  Cather; 
and  that  whatever  be  did  was  In  defense  of 
himself  or  of  bis  father.  Plaintiff  recovered 
a  Judgment;  from  which  tbe  defendants  pros- 
ecute error.  ., 

Complaint  Is  made  that  the  Instructions  of 
the  trial  court  did  not  sufficiently  advise 
the  Jury  of  the  nature  of  tbe  defense  reUed 
upon.  If  error  was  committed  in  this  re- 
gard, it  was  rendwed  immaterial  by  the  fact 
that  spedal  findings  were  made  which  were 
entirely  destructive  of  the  defendant's  claims. 
Mfg.  Co.  T.  Nicholson,  36  Kan.  383,  13  Pac. 
S97:  City  of  Kinsley  T.  Morse,  40  Kan.  677, 
20  Pac.  217.  Tbe  assignment  of  error  chiefly 
argued  Is  the  refusal  of  tbe  court  to  give  an 
instmctkm  reading  as  follows :  "It  yon  find 
from  the  evidence  that  the  defendant;  Ed-  ' 
ward  Sloan,  at  tbe  time  he  shot  at  said 
Pierce  through  tbe  south  window  of  said 
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dwelling  hoase^  nfd  Edward  In  the  ezerdse 
of  reasonable  and  proper  Judgment,  in  ordei* 
to  prevent  tbe  consaoimatlon  of  Injury  to  his 
■aid  fatber,  believed  It  was  necessary  to  flre 
such  Bbot,  then  said  Edward  was  Justified 
In  firing  the  same,  and  It  was  not  necessary 
that  his  said  father  should  have  been  In  real 
danger  of  great  bodily  harm  to  Justify  such 
shooting;  and  If  the  Jury  believe  from  the 
evidence  that  the  danger  to  said  Heflry  was 
Buch  as  to  Induce  a  jMrson,  exercising  a 
reasonable  and  proper  Judgment,  to  interfere 
In  order  to  prevent  the  consummation  of 
such  injury  and  to  shoot  at  or  shoot  snld 
Pierce,  your  verdict  should  be  for  the  defend- 
ant, Edward  Sloan."  Tbe  answer  of  tbe 
defendant  Edward  I.  Sloau  showed  that  his 
contention  was  that  when  he  fired  the  shot 
referred  to  he  had  good  reason  to  believe 
and  did  believe  that  such  act  was  necessary 
for  the  protection  of  his  father,  and  to  pre- 
vent his  father's  being  Injured  by  the  plain- 
tiff and  others.  Upon  this  branch  of  the  case 
the  Jury  made  the  following  flnding:  "Was 
the  danger  to  said  Henry  Sloan,  at  the  time 
said  Edward  shot  through  said  south  window, 
such  as  to  Induce  a  person,  exercising  reason- 
able and  proper  Judgment  to  Interfere  in  order 
to  prevent  tbe  consummation  of  such  injury? 
A.  No."  If  this  Is,  In  substance,  a  deter- 
mination by  the  Jury  that  tbe  situation,  as 
It  was  presented  to  E'dward  Sloan  at  the 
time  he  fired  the  shot  In  question,  was  not 
Bocfa  as  to  warrant  him  in  believing  that  his 
Interference  was  necessary  to  prevent  Injury 
to  bis  fatber,  tbe  court's  omission  to  give 
the  Instruction  requested  became  entirely 
Immaterial.  A  Judgment  cannot  be  reversed 
for  the  failure  of  the  conrt  'to  instruct  tbe 
Jury  as  to  the  effect  of  a  condition  which  tbey 
find  never  existed. 

Bnt  plaintiffs  in  error  maintain  that  the 
finding  is  not  open  to  this  construction ;  that 
It  is  not  inconsistent  vrith  Edward's  claim 
tiiat  he  acted  In  the  reasonable  belief  that 
bis  succor  was  necessary  to  prevent  Injury 
to  his  father,  althongb  In  fact  there  was  no 
real  danger.  Clearness  would  have  been  pro- 
moted by  the  insertion  of  tbe  word  "ap- 
parent" before  the  word  "danger";  but  un- 
der tbe  circumstances  of  this  case  the  mean- 
ing must  be  held  to  be  the  same.  The  refer- 
ence in  the  finding  to  the  exercise  of  a  rea- 
•onable  and  pro[»er  Judgment  plainly  has 
regard  to  tbe  use  of  that  faculty  In  deciding 
the  reality  of  a  danger,  as  well  as  in  estimat- 
ing tbe  severity  of  its  possible  consequences. 
Tbe  question  submitted  to  the  Jury  was  pre- 
pared by  tbe  defendant's  counsel,  and  fol- 
lowed literally  the  language  of  the  rejected 
Instruction.  This  language  was  manifestly 
borrowed  from  that  employed  In  8  Cyc.  10T5, 
in  discussing  among  other  things  the  right 
of  one  whose  relative  Is  assailed  to  act  upon 
appearance  It  is  there  said:  "A  person 
Is  Justified  In  nslng  sufficient  force  to  protect 
Ua  wif^  children,  m  other  members  of  bis 


family,  though  tbe  danger  must  be  such  as 
to  induce  one  exercising  a  reasonable  and 
proper  Judgment  to  Interfere  to  prevent  the 
consummation  of  the  Injary."  This  text  was 
evidently  borrowed  In  turn  from  Hill  v.  Rog- 
ers, 2  Iowa,  67,  where  the  context  shows  be- 
yond question  that  the  word  "danger"  la 
used  with  the  force  of  "apparent  danger." 
The  second  paragraph  of  tbe  syllabus,  sub- 
stantially following  the  opinion,  reads:  "In 
order  to  Justify  an  assault  by  the  father,  in 
the  defense  of  his  son,  or  the  protection  of 
his  own  property,  it  is  not  necessary  that 
such  son  shall  be  in  real  danger  of  great 
bodily  harm,  or  that  such  property  be  la 
actual  danger  of  material  Injury ;  bnt  If  the 
danger  Is  such  as  to  Induce  a  person,  exer- 
cising a  reasonable  and  proper  Judgment 
to  Interfere,  In  order  to  prevent  the  consum- 
mation of  the  injury,  it  Is  snfficlent"  It  la 
thus  seen  that  the  language  of  the  finding 
under  consideration  has  been  used  by  careful 
writers  to  express  the  thought  that  a  per- 
son's conduct  is  to  be  Judged  by  bis  situation 
as  it  reasonably  appears  to  him.  To  give 
it  a  different  meaning  here — to  Interpret  it 
as  referring  to  an  actual  ratlter  than  to  an 
apparent  danger — would  be  to  constme  It  too 
narrowly. 

Other  ruUugs  relating  to  Instructions  glv«i 
and  refused  are  challenged.  Tbey  have  been 
examined  and  are  found  not  to  be  materially 
erroneous.  Complaint  Is  also  made  of  the  re- 
jection by  tbe  court  of  evidence  offered  by 
the  defendants  to  show  the  circumstaoces  of 
a  previous  encounter  between  Henry  Sloan 
and  bis  daughter,  who  was  Pierce's  wife. 
So  far  as  the  questions  ruled  out  Indicate 
the  nature  of  the  evidence  sought  to  be  elicit- 
ed by  them  the  error,  if  any,  seems  to  have 
been  cured  by  [>ermlttlng  the  substance  of  It 
to  get  before  tbe  Jury  at  other  times.  No 
offer  of  proof  was  made  otherwise  than  by 
asliing  these  questions,  and  It  cannot  be  said 
that  any  important  right  was  denied  the 
defendants  In  this  regard. 

Tbe  Jndgmwkt  la  affirmed.  AU  tbe  JuatloeB 
concnrrinfi. 

m  Ku.  79) 

EVANS  T.  CITY  OP  CONCORDIA. 

(Supreme  Court  of  Kansas.   June  9,  lOOG.) 

Municipal  Corporations— DiFEcnvB  Sxdb- 
WALK— Ice  and  Snow. 

In  an  action  a;:amst  a  city  for  injuries  from 
a  fall  upon  a  sidewalk  covered  with  Ice  and  snow, 
where  it  aimears  from  plaintiff's  opeoii^  state- 
ment that  the  ice,  which  aocamolated  from  nat- 
ural causes,  was  less  than  an  inch  In  thickness, 
and  plaintiff  knew  when  he  went  npon  It  that 
the  ice  was  smooth  and  slippery,  and  he  fell 
by  reason  ot  ita  smooth  and  slippery  condition, 
and  DO  other  defect  Is  claimed,  m.  Judgment  for. 
costs  against  plaintiff  In  favor  of  the  city  will 
be  upheld. 

[Gd.  Note. — For  cases  tn  point,  set}  vol.  S6, 
Cent  Dig.  Municipal  Corporation^  i  ltt27i  voL 
46,  Cent.  Dig.  Trial.  H  3G7,  388J 

.(SyliabBB  by  tbe  Genrbi 
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Error  from  District  Court,  dond  Count;; 
W.  T.  Dillon.  Judgev 

Action  by  Silas  S.  ETana  against  the  city 
of  Concordia.  Judgment  for  defendant;  and 
plaintiff  brings  error.  AfSrmed. 

Theodore  Lalng,  for  plaintiff  In  error,  A.  L. 
Wllmotb  and  Barl  T.  D.  Brown,  for  dtfoid- 
ant  In  error. 

PORTBB,  X  In  an  action  for  damages 
for  Injuries  received  In  a  fall  upon  an  Icy 
sidewalk,  tbe  trial  court  rendered  Judgment 
hi  favor  of  the  city  and  against  plahitlff  In 
error  for  costs,  upon  fbe  opening  statement  to 
the  jury  of  the  itaets  which  plaintiff  In  error 
expected  to  provei  Error  Is  predicated  upon 
this  ruling  of  the  court 

In  bis  statement  plaintiff  In  error  followed 
the  avermenta  of  bU  petition,  which  were, 
In  substance,  that  on  the  night  of  January 
19.  1904,  and  on  the  following  day,  as  ttae  re- 
sult of  rain,  sleet;  and  snow  flurries,  the 
walks  of  the  (dty  became  covered  with  a 
sleety  Ice  to  the  depth  of  less  than  an  Inch 
and  more  than  half  an  Inch,  which  was  then, 
and  continued  to  be,  smooth  and  slippery  and 
difficult  and  dangerous  to  walk  upon;  that 
the  walks  were  permitted  by  the  city  to  re- 
main in  this  condition  until  on  the  evening 
of  tbe  %th  of  January,  when  plaintiff,  who 
was  walking  with  doe  care  because  he  knew 
that  the  sidewalk  was  icy,  slipped  and  fell 
by  reason  of  the  Icy,  slippery  condition  of 
the  sidewalk  In  that  particular  place.  When 
Ice  and  snow  accumulate  from  natural  cansea 
upon  the  sidewalks  of  a  city,  and  a  person 
Is  Injured  by  a  fall  occasioned  by  Ita  smooth 
and  slippery  condition,  Is  the  city  liable  In  an 
action  for  damages?  This  Is  the  sole  ques- 
tion In  the  case.  No  other  defect  In  the  side- 
walk Is  claimed.  The  same  question  has  fre- 
quently been  before  tbe  courts,  and  with 
almost  entire  unanimity  it  has  been  held 
tiiat,  where  the  Injuries  were  caused  wholly 
by  reason  of  the  smooth  and  ellppeiy  condi- 
tion of  the  Ice  and  snow,  there  was  no  li- 
ability for  negligence  on  the  part  of  the  city. 
A  distinction  baa  been  observed  In  many 
cases  where  the  Ice  or  snow  has  been  allowed 
to  form  In  ridges  or  uneven  places  In  the 
walk  amounting  to  an  obstruction;  but 
smoothness  and  sllpperluess,  being  natural 
conditions,  have  almost  unlversolly  been  held 
not  snfflclent  to  cast  responsibility  upon  tbe 
dty.  The  reasons  for  the  distinction  are 
ynil  stated  In  Smyth  v.  Bangor,  72  Me.  249 
aa  follows :  "In  this  cold  climate,  where  Ice 
end  snow  cover  tbe  whole  face  of  the  earth 
for  a  considerable  portion  of  the  year,  such 
an  Inconvenience  ought  not,  and  rightfully 
cannot,  be  regarded  as  a  defect  No  amount 
of  diligence  can  keep  our  streets  and  side- 
walks at  all  times  free  from  Ice  and  snow, 
and  the  latter,  when  trodden  smooth  and 
hard.  Is  nearly,  and  sometimes  quite,  as  slip- 
pery as  Ice,  and  travelers  will  often  slip  and 
fall  when  no  one  Is  to  blame.  To  hold  towns 
and  cities  responsible  for  such  accidents 


would  practically  make  Insurance  eompanlea 
of  them.  A  blodc  of  ice  may  constitute  a  de- 
fect the  same  as  a  block  of  wood  or  stone. 
So  a  ridge  or  hummock  of  Ice.  may  conati- 
tute  a  defect  the  same  as  a  pile  of  lime,  or 
sand,  or  mortar,  upon  tbe  sidewalk  would. 
But  we  regard  It  as  now  well  settled  that 
mere  slipperlness  of  the  surface  of  a  high- 
way or  sidewalk,  caused  by  either  Ice  or 
snow.  Is  not  a  defect  for  which  towns  and 
cities  are  liable."  In  Gilbert  and  Wife  v.  City 
of  Rozbury,  100  Mass.  186,  a  case  like  tbe 
one  at  bar,  the  action  of  the  trial  court  in 
directing  a  verdict  was  sustained.  In  Stone 
V.  Inhabitants  of  Habbardston,  100  Mass. 
It  was  held  that  mere  slipperlness  of  surface 
of  a  highway  properly  constructed,  and  of 
no  unusual  slop^  was  not  a  defect  which 
would  render  the  municipality  liable  any 
more  than  moisture  or  mud  upon  a  flagstone 
or  sidewalk.  It  was  said  In  this  case :  "But 
Ice,  which  by  reason  of  constant  or  repeated 
flowing  of  water,  trampling  of  passengo^, 
or  any  other  cause,  assumes  such  a  shape  as 
to  be  an  obstacle  to  travel,  may  constitute 
such  a  defect"  To  the  same  effect  see 
Chamberlain  v.  City  of  Oshkosh,  84  Wis.  289, 
a4  N.  W.  618,  19  L.  R.  A.  513,  86  Am.  St  Rep. 
928,  and  cases  cited  In  note;  Orossenbach  v. 
City  of  Milwaukee,  65  Wis.  31,  26  N.  W.  182, 
66  Am.  Rep.  614;  Luther  v.  City  of  Wor- 
cester, 97  Mass.  268;  Stanton  v.  City  of 
SprlngSeld,  12  Allen  (Mass.)  666;  Borough  of 
Mauch  Chunk  v.  Kline,  100  Pa.  119,  46  Am. 
Rep.  364;  Kinney  v.  City  of  Troy,  108  N.  T. 
567.  15  N.  B.  728 ;  Harrington  v.  City  of  Buf- 
falo, 121  N.  T.  147,  24  N.  E.  186;  Chase  v. 
City  of  Cleveland.  44  Ohio  St  605,  9  N.  E. 
226,  68  Am.  Rep.  843 ;  Brobui^  v.  City  of  Des 
Moines,  63  Iowa,  523,  19  N.  W.  340,  GO  Am. 
Rep.  756.  Most  of  these  cases  are  from  the 
extreme  northern  and  eastern  states,  where 
the  conditions  whl(A  usually  obtain  Illustrate 
more,  forcibly  the  manifest  propriety  of  tbe 
ml&  It  Is.  urged  by  plaintiff  In  error  that 
th  mildness  of  the  winters  In  Kansas  requires 
a  distinction  to  be  made,  which  has  been 
recognized  by  some  courts,  based  upon  cli- 
matic conditions ;  that  where  the  winters  are 
so  mild  that  Ice  and  snow  are  comparatively 
infrequent,  the  municipality  should  be  held 
to  a  higher  degree  of  diligence.  Thus  It  was 
said,  In  Scovllle  v.  Salt  Lake  City,  11  Utah, 
80,  39  Pac.  481,  cited  by  plaintiff  In  error: 
"Differences  of  climate  and  locality  are  to  be 
considered  In  determining  the  liability  of 
municipalities  for  their  failure  to  exercise 
care  in  removing  ice  and  snow  from  their 
walks.  Each  case  must  be  considered  with 
reference  to  the  climate  of  the  place.  In 
Minnesota,  where  Ice  and  snow  exists  almost 
constantly  through  the  winter  season,  to  re- 
quire municipalities  to  keep  their  walks  ab- 
solutely free  of  ice  and  snow  would  be  high- 
ly unreasonabla  But  In  otber  localities,  end 
in  a  warmer  climate,  like  Utah,'  where  snow 
and  Ice,  although  not  unusual,  are  by  no 
means  continuous,  to  require  the  monldpall- 
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tle0  to  keep  their  walks  free  of  Ice  and  snow, 
eq>e<dall7  in  particular  locaUtleB,  fs  by  no 
means  nnreasooable." . 

An  examination  of  this  case  discloses,  how- 
ever, that  the  decision  is  not  placed  upon  the 
reasons  stated  In  the  excerpt.  It  appeared 
that  the  Ice  in  question  was  not  formed  by 
natural  causes,  but  by  water  dlschaiKed  upon 
the  sidewalk  by  means  of  a  defective  con- 
ductor, and  that  the  city  had  permitted  the 
ice  to  remain  for  an  onreasonable  length  of 
time  in  a  rounded  and  uneven  condition,  so 
the  portion  of  the  opinion  relied  npon  seems 
not  to  have  been  necessary  to  the  decision. 
On  the  other  hand,  the  Supreme  Coxirt  of 
Missouri,  in  Reedy  v.'  Brewing  Ass'n  and  City 
of  St  Louis,  161  Mo.  628,  61  S.  W.  859.  53  L. 
B.  A.  a  recent  and  parallel  case,  arising 
in  a  locality  not  more  subject  to  the  natural 
accumulation  of  lee  and  snow  than  the  city  of 
Concordia.  Kan.,  if  we  may  take  notice  of  the 
weather  reports,  recognizes  the  force  of  the 
role  established  In  the  northern  and  eastern 
states,  although  affirming  a  Judgment  against 
the  city  npon  other  grounds.  It  was  held 
that  smooth  and  slippery  Ice  covering  a  side- 
walk at  one  place,  which  formed  from  water 
running  off  the  roof  of  an  abutting  building 
on  account  of  a  leak  In  a  water  pipe,  Is  a 
dangax)U8  obstacle  which  the  city  is  bound 
to  remove  within  a  reasonable  time  after  no- 
tice, where  It  was  not  shown  that  there  was 
any  other  Ice  or  snow  In  the  city.  The  court 
refers  to  the  well-eatablLshed  doctrine  that  a 
■cHy  Is  not  liable  for  injuries  caused  by 
smooth  and  slippery  Ice,  where  It  has  formed 
generally  upon  the  streets  and  walks,  and 
where  no  special  defect  is  shown,  and  men- 
tions two  well-founded  reasons  for  it :  First, 
it  Is  not  one  of  the  law's  reasonable  require- 
ments that  a  city  should  remove  from  the  many 
miles  of  walks  the  natural  accumulation  of 
ice  and  snow  because  such  a  requirement  is 
Impracticable  from  the  nature  of  things ;  sec- 
ond, because  when  these  conditions  exist  gen- 
erally they  are  obvious*  and  every  one  who 
uses  the  sidewalks  at  such  times  la  on  his 
guard,  warned  by  the  surroundings  and  the 
danger  of  slipping  at  every  step.  These  rea- 
sons meet  with  our  approval.  To  hold  other- 
wise would  cast  upon  cities  a  burden  for 
which  they  are  not  rMponsible  and  greater 
than  their  ability  to  provide  for.  This  rule 
baa  reference  to  a  general  accumulation  of 
ice  or  snow  from  natural  causes,  where  no 
other  defect  in  the  walk  Is  shown,  except  the 
natural  slippery  condition  of  the  Ice  or  snow. 

The  judgment  will  be  affirmed.  A^l  the 
Justices  concurring. 

(74  Kan.  lU) 

BOBBINS  T.  PHILLIPS  et  aJL 
SAME  V.  TiROWER. 
(Supreme  Court  of  Kansas.  June  9,  1906.) 
Taxation  — Tax  Dbkd— Gonsidebatxon— Ke- 

ClTAWJ. 

The  statutory  form  of  tax  deed  does  not  re- 
quire that  the  source  of  the  coiuideration  for 


an  aBBiznntent  of  a  certificate  of  tale  for  land 

bid  in  by  the  coantf  shall  be  shown  by  recitals 
preceding  the  grantmg  clause ;  and  In  constru- 
ing a  tax  deed  which  has  been  of  record  more 
than  five  years  a  snm  much  greater  than  the 
sale  price,  with  interest,  stated  as  the  consider- 
ation for  such  an  assignment,  will  1>e  deemed  to 
be  the  cost  of  redemption  at  the  date  of  the  as- 
signment, unless  other  recitals  of  the  instrument 
prove  the  contrary. 
(Syllabus  by  the  GourtO 

Error  from  District  Oourt,  Kiowa  Oounty; 
E.  H.  Madison.  Judge. 

Action  between  Edward  D.  Bobbins  and 
0.  W.  Phillips  and  by  Edward  D.  Bobbins 
against  D.  M.  Brower.  From  the  JudgmentB, 
Bobbins  brings  error.  Affirmed. 

J.  W.  Davis,  for  plalntlfl  In  error.  L.  M. 

Day,  for  defendant  In  error. 

BTTBCH,  J.  The  question  in  this  case  is  U 
a  tax  deed  Is  valid  upon  its  face,  no  attack 
having  been  made  upon  it  within  five  years 
from  the  date  of  Its  record.  The  deed  Is  in 
the  following  form:  "Know  all  men  1^ 
these  presents,  that  whereas,  the  following 
described  property,  rlz.:  Northwest  quarter 
of  section  one  (1),  township  twenty-seven  (2T) 
south,  range  nineteen  (19)  west  of  the  slxtii 
principal  meridian,  situated  in  the  county  of 
Kiowa  and  state  of  Kansas,  was  subject  to 
taxation  for  the  year  A.  D.  1893;  and  where- 
as, the  taxes  assessed  upon  said  real  property 
for  the  year  aforesaid  remain  due  and  un- 
paid at  the  date  of  the  sale  hereinafter  men- 
tioned; and  whereas,  the  treasurer  of  said 
county  did  on  the  4th  day  of  September, 
1894.  by  virtue  of  the  authority  in  him  vested 
by  law.  at  the  sale  begun  and  publicly  held, 
on  the  first  Tuesday  of  September,  1894,  ex- 
pose -to  public  sale,  at  the  county  seat  of  said 
county,  in  substantial  conformity  with  all 
the  requisitions  of  the  statute  la  such  case 
made  and  provided,  the  real  property  above 
described,  for  the  payment  of  taxes,  Interest 
and  costs  then  due  and  remaining  unpaid  np- 
on said  property;  and  whereas,  at  the  place 
aforesaid  said  property  could  not  be  sold  tor 
the  amount  of  tax  and  charges  thereon,  and 
was  therefore  bid  oB"  by  the  county  treasurer 
for  said  county  for  the  sum  of  ?11.34,  the 
whole  amount  of  tax  and  charges  then  due 
on  the  whole  of  the  above-described  proper- 
ty; and  whereas,  for  the  sum  of  $67.07,  paid 
to  the  treasurer  of  said  county,  on  the  24th 
day  of  May.  1898,  the  county  clerk  did  as- 
9\ga  the  certificate  of  sale  of  said  property 
and  all  the  Interest  of  said  county  In  said 
property  to  D.  M.  Brower  of  the  county  of 

 ;  and  whereas,  the  subsequent  taxes 

of  the  year  1897,  amounting  to  the  sum  of 
$6.95,  have  been  paid  by  the  purchaser  as 
provided  by  law;  and  whereas  the  subse- 
quent taxes  of  the  year  1 — ,  amounting  to 

the  sum  of  $  ,  have  been  paid  by  the 

purchasers,  as  provided  by  law;  and  where- 
as, three  years  have  elapsed  since  the  data 
of  said  sale,  and  the  said  property  has  not 
been  redeemed  therefrom  as  provided  by 
law:  Mow,  tiierefor^  I,  B.  A.  Northrup, 
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county  elertc  of  the  county  aforesaid,  for  and 
In  coafllderatlOD  of  the  Bum  of  $74.02,  taxes, 
costs,  and  Interest  due  on  said  land  for  the 
rears  1803,  1804,  1895,  180G,  and  1897,  to  tbe 
treasurer  paid  as  aforesaid,  and  by  virtue  of 
the  statute  in  such  case  made  and  provided, 
have  granted,  bargained,  aud  sold,  and  hy 
these  presents  do  grunt,  bargain,  and  sell, 
unto  the  said  D.  M.  Brower,  bis  helra  and 
assigns,  the  real  property  hereinbefore 
described,  to  have  and  to  bold  unto  him,  tbe 
said  !>.  M.  Brower,  his  heirs  and  assigns, 
forever;  subject;  however,  to  all  rights  of  re- 
demption as  provided  by  law.  In  witness 
whereof,"  etc.  The  objections  urged  against 
this  deed  are  want  of  authority  on  tbe  part 
of  the  treasurer  to  execute  and  of  tbe  count? 
treasurer  to  assign  the  tax  sale  certificate, 
tbe  failure  of  tbe  deed  to  show  tbe  correct 
amount  of  taxes  and  charges  due  on  the 
land  when  tlie  certificate  was  assigned,  and 
the  failure  to  Include  tbe  taxes  for  the  year 
3897  in  the  amouut  for  which  the  certificate 
was  assigned. 

The  first  objection  Is  pressed  no  further 
than  to  say  tliat  the  officers  had  no  rigbt  to 
act  except  with  reference  to  correct  amounts. 
The  proposition  presented  in  the  last  ot>- 
jectlon  was  determined  adversely  to  the 
plaintiff  In  error  in  the  case  of  Gibson  v. 
Trisler  (decided  April  7,  1900)  85  Pac.  413. 
Tbe  decision  of  the  controversy  turns,  there- 
fore, upon  the  consideration  for  the  assign- 
ment of  the  tax  sale  certificate.  The  form 
for  tax  deeds  prescribed  by  the  statute  does 
not  require  tliat  tbe  amount  paid  for  tbe 
assignment  of  a  tax  sale  certificate  after 
land  has  been  bid  in  by  the  county  shall  be 
Itemized,  or  that  the  sources  of  the  consider- 
ation be  stated.  Tbe  following  Is  all  that 
la  necessary:   "And  whereas,  for  tbe  sum  of 

 dollars  and  cents,  paid  to  the 

Treasurer  of  said  county  on  tbe  day 

of   ,  the  county  clerk  did  assign  tbe 

certificate  of  sale  of  said  property,  and  all 
tbe  Interest  of  said  county  In  said  prop- 
erty  to   said   E.   F,,  of  the  county  of 

 and  state  of  Gen.  St  1901. 

e.  107,  I  138.  The  amount  to  be  Inserted  Is 
flu  cost  ot  redemption  mt  the  tlnw  ttw  M> 


signment  Is  made.  This  amount  may  be  Uie 
sale  price,  with  interest,  or  It  may  also  In- 
clude tbe  taxes  and  charges  for  subsequent 
years,  if  tbe  taxes  for  sucb  years  have  not 
been  paid.  Taxes  paid  by  tbe  assignee  sub- 
sequently to  bis  acquisition  of  the  certificate 
of  sale  are  to  be  stated  Ind^ndently  of  tbe 
consideration  for  the  assignment  u  Indicated 
by  other  parts  of  the  form. 

Analyzing  the  consideration  stated  In  the 
foregoing  deed,  It  clearly  includes  the  taxes 
for  the  year  1897  in  the  sum  of  $6.95.  De- 
ducting this  amount  from  tbe  total  considM^ 
ation,  the  remainder  Is  the  sum  stated  by  tbe 
deed  to  be  the  considerntion  for  the  assign- 
ment of  the  certificate,  $07.07.  There  Is  notb> 
Ing  on  tbe  face  of  the  deed  to  show  that  this 
was  not  the  actufll  cost  of  redemption  on 
May  24,  1898,  and  the  deed  la  not  to  be  pro* 
Bumed  to  be  irregular.  Of  the  sum  stated, 
the  original  sale  price  of  the  land,  wltb 
Interest  computed  according  to  the  statototy 
rule  amounts  to  $17.07.  The  remainder, 
$49,40,  Is  cost  of  redemption  for  years 
other  than  1803  and  1807.  That  there  were 
other  years  in  which  taxes  accrued  Is  shown 
by  tbe  recital  immediately  preceding  th» 
grant  of  the  land;  that  Is,  tbe  years  389^ 
1S95,  and  1806.  If  the  statutory  form 
rendered  It  necessary  to  show  how  the  con- 
slderntioD  for  tbe  assignment  of  a  certificate 
is  In  any  case  derived  the  objection  of  tiie 
plaintiff  in  error  might  be  more  serious;  bat 
since  every  matter  required  by  tbe  statute 
to  be  stated  in  tbe  deed  duly  appears  In  tiie 
prescribed  order,  and  other  recitals  do  not 
Impeach  tbe  correctness  of  the  consideration 
stated,  tbe  deed  1b  valid  on  its  face.  The  re- 
cord shows  that  other  objections  to  the  deed 
In  question,  argued  in  the  briefs  and  at  the 
bar,  were  not  presented  by  plaintiff  In  error 
to  the  trial  court,  and  that  tribunal  will  not 
be  reversed  for  something  which  it  had  do 
opportunity  to  consider. 

The  judgment  of  the  district  court  Is  af- 
firmed. Tbe  same  questions  are  presented 
lb.  case  No.  14,630,  Robblns  t.  Pbllllps,  and 
tbe'ijudgment  of  the  district  court  In  that 
actIol^  is  likewise  affirmed.  AU  the  Jiuttiow 
conenrrloit 
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ATCHISON,  T.  ft  S.  IT.  BT.  00.  T. 
HERMAN. 
Supreme  Court  of  Kansas.  Jnne  9,  1800.) 

1.  Waters  and  Wateb  Coubsbs— Bailboads 
—  CONSTBirCTIOn  —  BaiDQEft— Obbtbuctiom 

ov  Stbeam. 

If  a  railroad  compaoy,  in  building  a  bridge 
across  a  stream,  fails  to  leave  ample  passageway  ' 
for  so  much  water  as  might  reasonably  have  been 
anticipated  would  flow  in  the  stream,  and  tlie 
bridge  dams  the  water  back  upon  the  riparian 
owner,  to  bis  injury,  the  railroad  company  will 
be  liable  for  the  resulting  loss. 

[Ed.  Note. — For  ease*  In  point,  see  vol.  48, 
Cent.  Ditr.  Waters  and  Water  Coarses,  {  2ia] 

Z.  Same— DoTT  of  Goufavt. 

In  one  instmction,  advising  the  jury  that, 
in  bailding  a  railroad  bridge  across  a  stream, 
railroad  companies  were  required  to  leave  open- 
ings Btiflicient  to  aEFord  an  outlet  for  all  water 
that  might  reasonably  be  expected  to  Bow  in  the 
stream,  there  was  added  the  statement  that  they 
should  also  provide  for  such  unusual  and  ex- 
traordinary freshets  as  might  reasonably  be 
expected  to  occur.  Held,  that  the  words  "un- 
usual and  extraordinary,  although  not  aptly  used, 
were  so  limited  and  explained  in  other  parts  of 
the  charge  as  not  to  be  prejudiciaL 

Burch  and  Graves,  JJ.,  diBaantinf. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Osage  Gotinty; 
Bobert  O.  Heizer,  Judge. 

Action  by  wnUam  Herman  against  the  At- 
chlmn,  Ti^pelui  ft  Santa  Fd  Bailwey  Com- 
pany. Judgment  for  plalntil^  and  defend- 
ant brings  error.  Affirmed. 

W.  B.  Smith,  O.  J.  Wood,  and  Alfred  A. 
Scott,  for  plaintiff  In  error.  TbomBon,  Stan- 
Icy  &  Price,  for  defendant  In  error. 

JOHNSTON,  a  J.  In  this  action  WU- 
Ilam  Hennan  sous^t  to  recover  damagea  from 
the  AtchlBtm.  Topeka  ft  Santa  FA  Ballwojr 
Company  for  the  destructton  of  personal 
property  which  resulted  from  an  OTorflow  of 
water  on  Ills  land.  He  alleged  tbat  Swltz- 
ler  creek,  a  natural  water  course,  was  neg- 
ligently bridged  br  the  railroad  nnnpany; 
that  the  bridge  was  faidty  in  construction, 
and  that  the  company,  In  an  attempt  to 
fftrenghten  1^  built  a  web  of  supporting  thn- 
bers  underneath  It  in  such  a  way  as  to  im- 
pede the  flow  of  water  and  op«ate  as  a 
dam  of  the  stream.  In  May,  1904,  there  was 
a  heavy  ralnftiU  which  caused  an  over- 
flow of  the  stream,  and  which  Herman  al- 
leges was  due  to  the  improper  construc- 
tion and  maintenance  of  the  railroad 
brldg&  The  jury  awarded  Herman  $^.95 
as  damages,  whldi  by  remission  was  reduced 
to  ¥200. 

The  giving  of  an  Instructlcm  is  the  principal 
OTor  assigned.  It  reads:  "Tou  are  In- 
structed that  railroad  companfes,  In  the  con- 
struction and  maintenance  of  their  roads 
over  water  courses,  are  required  to  leave 
such  waterways  or  oj)entngs  as  are  sufficient 
to  afford  an  outlet  for  all  water  that  may 
reasonably  be  expected  to  flow  through  such 
water  counea,  and  this  must  be  with  refer- 
ence to  such  unusual  and  extraordinary 
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freshets  as  might  reasonably  have  been  ex- 
pected, after  careful  Inspection  of  the  b1» 
of  the  stream,  the  width  of  Its  bottom,  the 
height  of  Its  banks,  its  ci^iaclty  for  carrying 
water,  and  the  surface  bC  the  country  con- 
tributing to  its  flow,  and,  if  they  fall  to  do 
so,  they  are  liable  In  damages  to  the  full 
Injury  occasioned  thereby."  The  lue  of  the 
words  "unusual  and  extraordinary  freshets," 
It  Is  said,  is  a  departure  from  the  true  rule 
of  the  law,  and  that  the  latter  part  of  the 
Instruction,  at  least,  was  misleading  and  er- 
roneous. In  the  same  connection  the  court 
further  instructed  the  Jury :  "A  railroad  com- 
pany, however,  is  not  bound  to  anticipate  ex- 
traordinary changes  of  seasons,  nor  such  un- 
usual freshets,  or  heavy  fall  of  water,  as 
could  not  be  detected  by  a  skillful  engines 
after  taklngcarefullytfaeobservatloia  to  which 
I  have  Just  referred,  nor  to  guard  against  ev- 
ery possible  contingency,  so  that  if  you  flnd 
that  the  damages  sustained  by  the  plaintiff,  if 
any,  were  the  result  of  such  extraordinary 
rainfalls  or  freshets  or  Inundations,  as  could 
not  be  apprehended  in  the  manner  herein- 
before referred  to,  and  If  you  also  find  that 
the  defendant  was  not  otiierwise  at  fault, 
the  plaintiff  cannot  recover,  and  your  verdict 
should  be  for  the  defendant  It  was  tv  ->  duty 
cf  the  defendant  railroad  company  tu  keep 
the  bridge  in  question  in  such  condltltm  as 
to  provide  for  the  free  flow  of  Mch  an 
amount  of  water  as  ml^t  have  reasonably 
been  anticipated  to  flow  in  said  stream,  and 
If,  by  reason  of  the  failure  of  said  defend- 
ant company  to  perform  such  duty,  the  plain- 
tiff sustained  loss  and  lAjuty,  the  defendant 
would  be  liable  therefor.  Tou  are  Instructed, 
gffltlemen,  that  by  the  term,  'act  of  God,'  Is 
meant  those  events  and  acddents  whidi 
proceed  from  natural  causes,  and  which  can- 
not be  anticipated  or  guarded  against  or  re- 
sisted, such  as  unexampled  freshets,  violent 
storms,  lightning,  and  frosts.  For  losses  oc- 
curring any  of  these  means  individuals  and 
corporations  are  not  liable,  provided  they 
have  not  been  guilty  of  any  want  of  ordinary 
and  reasonable  care  to  guard  against  such 
loss." 

There  Is  no  real  dispute  betweai  the  par* 
ties  as  to  the  law  govemli^  the  obstruction 
of  streams,  nor  in  regard  to  the  floods  or 
flow  of  water  which  must  be  provided  for  In 
bridging  water  courses.  Both  agree  that  it 
Is  only  such  a  flow  of  water  as  may  naturally 
and  reasonably  be  expected  to  pass  through 
the  channel.  No  one  Is  required  to  provide 
for  an  unprecedented  flood — a  phjauanoial 
one-^hleh  could  not  have  been  reasonably 
foreseen.  The  Instructions,  as  a  whole,  indi- 
cate that  the  trial  court  held  the  same  view, 
but  Its  reference  to  the  term  "unusual  and 
extraordinary"  was  not  bappy,  and  approach- 
ed close  to  the  danger  llnfc  The  trouble  with 
the  use  of  these  words,  In  defining  the  duty 
and  respoiMlblllty  of  the  railway  company. 
Is  that  tiiey  require  definition  and  limitation. 
It  should  be  noted,  however,  tbat  t^e  Instmc- 

Digitized  by  CjOOg  IC 


85  PAOIFIO  BBPORTBR. 


(Kan. 


tlons  glTCT  are  an  exact  r^roductlon  of 
those  given  and  sanctioned  In  Union  Trust 
Co.  V.  Cnppy,  26  Kan.  754.  It  la  natural  that 
the  trial  court  should  have  thought  that  the 
instructions  which  had  received  the  express 
approval  of  this  court  might  be  safely  used 
in  a  similar  case.  The  test  of  liability,  how- 
ever, Is  not  whether  the  rainfall  was  unusual 
or  extraordinary,  but  whether  It  was  such  as 
might  have  been  reasonably  foreseen  by 
bringing  to  the  building  and  maintenance 
of  the  bridge  such  engineering  knowledge  and 
skill  as  is  ordinarily  applied  to  snch  work. 
In  the  mlnda  of  some  a  freshet  Is  neither 
usual  nor  ordinary,  and  since  they  do  occur 
occasionally,  and  may  reasonably  be  expected 
to  occnr  again,  provision  should  be  made 
for  them.  In  Kansas  City  t.  King,  65  Kan. 
64,  68  Pac.  1093,  It  was  contended  that  a 
flood  which  was  unusual  was  not  to  be  an- 
ticipated by  the  city.  In  the  opinion  it  Is  re- 
mark^: "It  Is  true  that  the  flood  of  1802 
may  be  said  to  have  been  an  unusual  one, 
but  altbougb  unusual  It  was  such  as  bad  oc- 
casionally occurred,  and  which  the  city 
should  have  provided  against.  The  testimo- 
ny shows  that  such  floods  had  occurred  at 
irr^ular  intervals,  and  that  they  would 
again  occur  might  reasonably  have  been  ex- 
pected. It  Is  true  that  floods  unprecedented 
and  BO  extraordinary  as  to  have  been  l}eyond 
reasonable  anticrpatlou  are  not  to  be  provided 
against,  but  while  floods  like  the  one  which 
occasioned  the  injury  were  of  rare  occurrence 
In  that  vicinity,  they  had  occurred  so  often 
In  the  past  as  to  warrant  the  belief  that  the 
region  was  subject  to  them,  and  that  under 
the  laws  of  nature  they  would  occur  again." 
In  text  law  and  in  decisions  we  frequently 
find  recognition  of  degrees  of  the  unusual  and 
the  extraordinary  in  freshets  and  floods,  hut 
always  qualified  by  the  limitation  that  there 
can  be  no  liability  unless  they  are  such  as 
should  have  been  reasonably  anticipated. 
The  Instruction  complained  of,  as  limited 
and  explained  by  other  language  of  the 
charge,  cannot  be  said  to  have  been  mislead- 
ing or  prejudicial.  As  will  be  observed,  the 
court,  In  the  Instruction  Itself,  expressly  tells 
the  Jury  that  the  railroad  company  was  only 
to  provide  outlets  for  such  unusual  and  ex- 
traordinary freshets  as  might  have  been  rea- 
sonably expected,  and  In  the  following  In- 
etmctlons  emphasizes  the  view  that  the  de- 
fendant is  not  liable  for  the  result  of  such 
extraordinary  rainfall  or  freshets  as  could 
not  have  been  reasonably  anticipated. 

Attention  is  called  to  the  features  of  the 
instructions  which  the  court  said  must  be 
noted  by  the  engineers  in  determining  the 
flow  of  water  for  which  provision  should  be 
made.  Although  the  court  might  very  prop- 
erly have  Included  something  as  to  the  his- 
tory and  habits  of  the  stream,  the  elements 
enumerated  are  those  ordinarily  laid  down 
in  the  books  and  fairly  include  the  principal 
considerations.  Tbe  Jury  were  expressly 
admoDished  that  in  any  event  It  was  only 


such  as  might  reasonably  be  expected,  and 
that  this  must  be  determined  "afto:  carefal 
Inspection  of  the  size  of  the  stream,  the  width 
of  its  bottom,  the  height  of  its  hanks,  Its  capac- 
ity for  carrying  water,  and  the  surface  of 
the  country  contributing  to  this  flow."  In 
Railway  Co.  v.  GlUeland,  66  Pa.  445,  04  Am. 
Dec.  »8,  cited  by  plaintiff  in  error,  the  ele- 
ments which  entered  into  the  determination 
of  what  provision  should  be  made  for  the  flow 
of  water  were  stated,  and  are  substantially 
the  same  as  those  named  by  the  trial  court: 
"The  apparent  facts  Indicated  the  duty.  The 
stream,  though  small,  must  find  a  vent,  or 
overflow  the  adjacent  land  and  undermine 
the  railroad.  Its  size,  the  character  of  Its 
channel,  and  tbe  declivity  of  tbe  drcomjacent 
territory  which  forms  the  watershed,  indicat- 
ed the  probable  quantity  of  water  to  be  pass- 
ed through.  Proper  engineering  skill  should 
observe  these  circumstances  and  supply  the 
means  of  avoiding  the  injury  whldi  would 
result  from  lodging  up  the  natural  flow  or 
obstructing  Its  passage  so  as  to  cause  a  re- 
flux In  the  times  of  ordinary  high  water." 
There  Is  a  suggestion  that  the  overflow  of 
the  stream  Is  to  be  treated  as  surface  wato*, 
and  that  the  company  cannot  be  held  liable 
for  Injury  resulting  from  such  water.  If  tbe 
water  was  thrown  back  upon  tbe  riparian 
owner  because  of  the  obstruction  of  the  chan- 
nel of  the  stream.  It  is  inunaterial  by  what 
name  It  is  designated.  The  party  who  ob- 
structs the  flow  and  causes  the  injury  is  re- 
sponsible. The  testimony  tends  to  show  that 
the  flooding  of  Herman's  property  was  due 
to  the  narrowing  of  the  passageway  for  the 
water,  and  when  the  bridge  timbers  were 
carried  away  and  the  obstruction  removed  the 
water  quickly  subsided,  althongA  the  ralntell 
continued  unabated  for  some  time  after- 
wards. 

Seeing  no  prejudicial  error  In  the  Instmc- 
tlODS  given  to  the  Jury,  nor  In  the  other  rul- 
ings of  which  complaint  Is  made,  the  Judg- 
ment will  be  affirmed. 

GBBENE,  MASON,  SMITH,  and  POBTEB« 

JJ.,  concur. 

BURGH,  J.  (dissenting).  When  the  court 
Instructed  the  Jury  that  the  railway  com- 
pany was  required  to  leave  waterways  or 
openings  sufficient  to  afCord  an  outlet  for  all 
water  that  might  reasonably  be  expected  to 
flow  through  them,  it  expressed  the  full 
measure  of  the  defendant's  duty.  When  the 
court  Introduced  the  element  of  the  unusual 
and  extraordinary-— the  rare,  the  unwonted, 
the  remarkable,  the  strange — it  exceeded  that 
measure.  When  the  court  then  undertook  to 
compress  within  the  neceraary  limits  that 
which  extends  beyond  the  compass  of  reason- 
able foresight — when,  after  leaving  the  field 
of  the  defendant's  legal  duty.  It  mart^ed  up 
the  hill  and  then  marched  down— it  confused 
the  law  of  the  case.  Besides  this,  the  rail- 
way company  was  held  to  a  reasonable  appre- 
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IienBton  of  unosaal  and  extraoidlnarr  floods 
from  what  are  at  best  but  uncertain  Indicia 
<tf  nraal  and  ordinary  high  water.  The  his- 
tory ot  the  stream,  which  Is  the  really  re- 
liable guide,  and  which  controlled  the  deci- 
sion in  Kansas  City  t.  K1i«,  65  Kan.  64.  68 
Pac  1003,  was  excluded,  and  the  Jory  was,  in 
^ect,  told  bow  railway  engineers  should 
predict  unprecedented  floods  from  the  com- 
mon teatores  of  all  water  courses.  In  the 
case  of  nnlm  Trust  Co.  Cnppy,  26  Kan. 
764,  from  which  the  InstmctlonB  were  faith- 
fully copied,  the  natural  channel  of  a  stream 
100  feet  wide  was  filled  up  and  the  water  was 
diverted  throt«h  a  culvert  80  feet  wide  con- 
structed south  of  the  water  course.  There 
an  engineering  problem  was  presented— the 
ocmiputatlon  of  an  equivalent  for  the  old  dian- 
nel  to  be  made  from  the  width  of  Its  bottom, 
the  height  ot  Its  banks  and  the  t&cton  con- 
tributing to  veloci^,  etc.  Was  the  culvert 
bUr  enough  to  do  the  work  of  the  creek?  No 
such  question  Is  presented  here.  Besides,  this 
court  did  not  approve  the  obtrusion  of  the 
unusual  and  extraordinary  Into  that  case. 
An  investigation  of  the  record  disclosed  am- 
ple cvldmce  to  prove  that  the  culvert  was 
manifestly  Incapable  of  taking  care  of  the 
water  of  the  stream.  Hence,  the  verdict  was 
allowed  to  stand;  not  because  ttae  Instruc- 
tion was  good  law,  but  because  It  could  not 
be  said  to  be  preJu^dsUy  erroneous. 

In  this  case  the  railroad  company  was  en- 
titled to  a  complete,  correct,  and  unambig- 
uous instruction  defining  Its  dnty  under  the 
facts  of  Its  own  case,  and  a  new  trial  should 
be  awarded  In  order  that  It  may  enjoy  that 
(^portunlty. 

GRAVES.  J.,  concurs  in  the  above  dissent 
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BTBNBS  at  al.  v.  JOHN  DBBRB  PLOW 
00. 

(Snpreme  Court  of  Kansas^  7une  9,  1906.) 

ExiWPTioNa— Food  for  Ca.tixe. 

Under  snbdivlsionB  5  and  6  of  section  3018, 
Gen.  St.  1901,  which  read: 

"Fifth.  Two  cows,  ten  hoga,  one  yoke  of 
fixen,  and  one  horse  and  male,  or  in  lieu  of  <aie 
yoke  of  oxen  and  one  hma  or  mqle,  a  agan  of 
hones  or  mules. 

"Sixth.  The  necessary  food  for  the  support 
of  the  stock  mentioned  in  this  section  for  one 
year,  either  provided  or  growing,  or  both,  as 
the  debtor  may  choose." 

—A  person  who  Is  not  the  owner  of  all  or  some 

rrtion  of  the  stock  mentioned  in  aubdlTision 
is  not  entitled  to  the  benefit  of  sabdiviBion  6. 
When  a  person,  who  is  the  owner  of  a  part  of 
said  stock.  Is  entitled  to  the  benefit  of  anbdivi- 
sion  9,  the  exemption  of  food  will  be  limited 
to  the  amount  necessary  for  the  support  of  so 
much  of  such  stock  as  be  owned  by  sack 
person. 

[Ed.  Note. — For  cases  In  point;  see  nrf.  23, 
Cent  Dig.  Exemptions,  {  43.] 

(Syllabus  by  the  Oonrt) 

Error  from  District  Court,  Pottawatomie 
County;  Bobert'C.  Heiser,  Judg& 


Action  by  the  John  Deere  Plow  Company 
against  T.  J.  Byrnes  and  Paul  Huyke.  Judg- 
ment for  plalntlfF,  and  defendanta  bring  et- 
ror.  Affirmed. 

W.  F.  Chains  and  B.  0.  Ultehner,  for  plain- 
tiffs in  error.  B.  H.  Tracy,  for  defendant 
In  error. 

ORATES,  J.  M.  L.  Stalker,  one  of  the 
plaintiffs  in  error,  owned  a  crop  of  corn  up<m 
which  he  gave  a  chatty  mortgage  to  the  de- 
fradant  In  error.  Afterwards  he  sold  and 
delivered  the  com  to  bis  ooplalntUFs  in  error, 
who  converted  It  to  their  own  use.  The 
d^endant  In  error  then  commenced  this  siUt 
to  recover  the  value  of  the  lien  which  it  bad 
OD  the  com  by  virtue  of  the  chattel  mort- 
gage. 

The  plaintlflb  in  error  claim  that  the  com 
when  mortgaged  was  exempt  under  section 
8018,  Gen.  St  1901,  and,  the  wife  of  Stalker 
not  having  joined  In  the  mortgage,  no  Um 
was  created  thereby.  The  statute  under 
which  the  exemption  Is  claimed  reads: 
"Every  person  residing  In  this  state,  and  be- 
ing the  head  of  a  family,  shall  bare  exempt 
from  seizure  and  sale  upon  any  attachment 
execution  or  other  process  Issued  "from  any 
court  In  this  state,  the  followliv  articles 
of  personal  proper^:  •  •  •  Fifth.  Two 
cows,  ten  hogs,  one  yoke  of  oxen,  and  one  ' 
horse  and  mule,  or,  In  lieu  of  one  yoke  of 
oxen  and  one  horse  or  mule,  a  span  of  horses 
or  mules.  Sixth.  The  necessary  food  for 
the  support  of  the  stock  mentioned  in  this  sec- 
tion fbr  one  year,  eltber  provided  or  growli^, 
or  both,  as  the  debtor  may  choose."  The 
defendant  in  error  claims  that  the  com  was 
not  exonpt  for  the  reason  that  the  mortgagor 
did  not  own  the  BtoA  mentioned  In  the  fifth 
subdivision  of  the  statnte,  when  the  mort 
gage  was  executed.  The  plalntltb  In  error 
Indst  that  the  exonption  of  the  food  m&i- 
tloned  in  the  sixtii  subdivlsltm  of  the  statuto 
is  absolute  and  does  not  d^iend  upon  the 
ownership  of  the  stock  mentioned  in  the  pre- 
ceding subdivision.  The  Ixlal  court  held 
tiiat  the  com  was  not  exempt  WbeOier 
this  ruliitf  of  Hie  conrt  was  erroneous  or  not 
is  the  only  question  inesented.  We  think 
the  court  was  correct 

Under  the  seventh  subdivision  of  this  sec- 
tlon,  which  reads:  *^e  grain,  meat,  v^;e- 
tables,  groceries  and  other  provisions  on  hand 
necessary  for  the  support  of  the  debtor  and 
his  family  for  one  year,  and  also  all  the  fuel 
on  band  necessary  for  their  use  for  one  year" 
—It  was  held  In  the  case  of  George  v.  Hunter, 
48  Kan.  661.  20  PaCL  1148,  80  Am.  St.  Rep. 
325,  that  a  debtor  who  had  an  abundance  of 
grain,  but  none  of  the  other  articles  named, 
could  not  retain  any  part  of  the  grain  above 
the  amount  necessary  for  the  support  of  his 
family  for  one  year  for  the  purpose  of  buy- 
ing the  articles  which  he  did  not  have.  It 
was  contended  in  that  case  that  the  word 
"support"  as  used  in  the  subdivision  being 
considered,  m«uit  enough  to  support  the 
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famtly  genially,  and  not  merely  stifflclent 
to  supply  It  with  bread  for  tbe  time  stated. 
It  was  held,  however,  that  the  more  limited 
meaning  was  proper.  It  seems  that  the  pur- 
pose of  subdivision  6  must  be  to  exempt 
the  food  therein  mentioned,  only  In  cases 
where  it  Is  made  necessary,  because  the  debt- 
or has  the  stock  to  be  supported.  The  ex- 
emption of  the  stock  suggests  that  provision 
must  be  made  for  .Its  support,  otherwise  the 
exemption  would  be  a  burden  rather  than  a 
favor.  This  precise  question  was  decided  by 
the  Supreme  Court  of  Michigan  In  the  case  of 
King  V.  Moore,  10  Mich.  538.  The  statute  of 
that  state  was,  in  substance,  the  same  as 
the  statute  of  Kansas.  It  was  there  decided 
that  the  food  exempt  for  the  support  of 
Bto<&  only  applied  when  the  debtor  had 
the  animals  mentioned.  In  Wisconsin  the 
statute  is  almost  In  the  same  language  as 
that  of  this  state,  and  it  was  there  held,  in 
the  case  of  Cowan  v.  Main,  24  Wis.  569,  that 
the  food  was  not  exempt  where  the  debtor 
did  not  have  the  animals.  In  the  opinion, 
the  court  cited  and  followed  the  case  of 
King  T.  Moore,  supra,  and  quoted  therefrom 
as  follows;  "We  are  all  clearly  of  optolon 
that  this,  exemption  cannot  extend  beyond 
what  is  sufSclent  to  keep  such  of  the  ani- 
mals as  the  defendant  may  have  at  the 
time  of  the  levy.  This  exemption  is  given  to 
render  that  of  the  animals  practically  bene- 
ficial, as  It  would  be  of  little  use  to  exempt 
the  animals  If  the  food  necessary  for  their 
sustenance  were  liable  to  be  taken  from  the 
owner.  But,  if  the  debtor  have  none  of  the 
animals  specified,  the  reason  for  exempting 
the  food  for  them  wholly  falls.  If  be  has 
none  of  the  animals  which  the  statute  ex- 
empts, there  is  nothing  upon  .which  tbls 
exemption  of  animals  can  operate,  and  the 
exemption  of  feed  for  such  animals,  which 
is  dependent  upon  It,  falls  with  it  If  the 
statute,  In  cases  where  the  debtor  has  not  the 
full  amount  of  the  property  exempted  by  this 
section,  had  provided  an  exemption  of  money 
or  other  property  for  the  purpose  of  enabling 
falm  to  purchase  enough  to  make  up  the 
deficiency,  there  might  be  good  reason  for 
holding  the  feed  for  the  animals  exempted, 
though  he  had  not  the  animals  at  the  time 
of  the  levy ;  but  the  statute  has  adopted  no 
such  principle."  The  case  of  Foss  v.  Stewart, 
14  Me.  312,  Is  to  the  same  effect  The  only 
case  cited  which  holds  to  the  contrary  Is 
Olin  V.  Fox,  79  Minn.  459,  82  N.  W.  858. 
This  case  gives  a  contrary  construction  to  a 
statute  almost  identical  with  that  of  this 
state.  It  cites  and  seems  to  base  the  decision 
upon  the  case  of  Kimball  v.  Woodroff,  55 
Vt  229,  but  the  decision  of  that  case  was 
placed  upon  the  peculiar  language  of  the 
Vermont  statute,  which  materially  differs 
both  with  the  Minnesota  and  E^nsas  stat- 
utes. The  Minnesota  court  was  divided,  and 
Justice  Lewis  filed  a  dissenting  opinion,  from 
which  we  quote  the  followli^:  "It  is  true 
ttiat  exemption  laws  should  be  construed  lib- 


erally, so  as  to  carry  out  the  legfslatlve  in- 
tent.  Such  statutes  are  founded  upon  the 
benevolent  purpose  of  guarding  debtors  from 
want  who  have  suffered  from  misfortune  or 
Improvidence.  And,  if  a  strict  and  literal 
rendering  of  such  a  statute  leads  to  a  con- 
clusion out  of  harmony  with  Its  spirit,  suf- 
ficient latitude  should  be  granted  to  still 
preserve  Its  purpose.  The  exemption  laws  of 
this  state  In  reference  to  personal  property 
are  based  upon  a  logical  system.  First  there 
Is  a  class  of  exemptions,  found  In  the  first 
five  subdivisions,  common  to  all  debtors:  The 
family  Bible,  books,  musical  Instrmnents, 
church  pew,  burial  lot,  family  wearing  appar- 
el, and  household  goods,  and,  by  the  amend- 
ment of  1808,  the  sewing  machine.  Then 
the  statute  deals  with  debtors  with  reference 
to  their  business  or  employment  the  tools 
and  Implements  of  a  mechanic,  the  library  of 
a  professional  man,  the  outfit  of  the  printer 
or  publisher,  the  wages  of  the  laborer,  and 
the  stock  enumerated  In  the  sixth  subdivision, 
and  the  necessary  food  for  the  same  for  one 
year's  support  While  this  section  applies  to 
all  debtors  possessing  the  stock,  yet  the 
L^lslature  must  have  contemplated  that  the 
owners  of  the  stock  thus  exempted  were  to 
some  extent  dependent  upon  It  as  their  means 
of  living.  The  object  In  exempting  the  food 
Is  to  give  full  force  and  effect  to  the  exemp- 
tion of  the  stock.  It  would  be  a  serious  mat- 
ter to  leave  the  owner  with  his  stock,  but  no 
food  for  them.  Hence  the  exemption  of  the 
stock  Is  made  effective  by  providing  the  food. 
There  Is  no  object  In  exempting  the  food  if 
there  t>e  no  stock  to  consiuue  It  If  It  had 
been  the  Intention  of  the  Legislature  to  ex- 
empt the  food  without  reference  to  the  stock, 
how  simple  a  matter  to  state  It  so."  In 
the  Wisconsin  Case  the  court  was  of  the 
opinion  thai;  If  the  debtor  did  not  have  the 
stock  at  the  time  of  the  levy  upon  the  food, 
but  had  a  present  bona  fide  Intention  of 
immediately  acquiring  such  animals,  the  food 
would  be  exempt  No  such  condition  existed, 
however,  in  that  case,  and  none  such  is  pre- 
sented here. 

On  the  whole  case,  we  conclude  that  as  the 
mortgagor  did  not  have  the  stock  mentioned 
In  the  statute  at  the  time  the  mortgage  was 
executed,  the  com  was  not  exempt,  and  the 
signature  of  the  wife  was  not  essential  to 
the  validity  of  the  mortgage,  and  the  mort- 
gagee acquired  a  lien  upon  the  com,  and 
may  recover  the  value  thereof  from  tbe 
plaintiffs  in  error. 

The  Judgment  is  affirmed.  AH  tbe  Jostlca 
concorrlng. 

m  xuL,  at) 

ATCHISON,  T.  ft  B.  F.  RT.  CO.  T, 
B01TIU)£TT. 
(Supreme  Court  of  Kansas.  Jane  9,  1906.) 

Cabbiebs— RsruSAL  to  Dbuvee  Fbitoht. 

A  railway  company  received  a  shipment  OE 
freight  with  the  freight  cbarns  paid  in  advanw 
At  the  point  of  delivery  its  local  ag«it  denuu^ 
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ed  payment  by  the  coiisigoor  of  additional  freight 
charges  under  a  different  claBsification,  and  aUo 
payment  oC  a  former  freight  bill,  which  he  con- 
ceived to  be  dae  the  company  from  the  same  con- 
signor for  a  previooB  Bhipment  of  the  same  arti- 
cle, and  refused  to  deliver  the  ehSpment  unless 
these  additional  sums  were  paid.  After  withhold- 
ing possesKion  for  seven  days,  the  company  made 
delivery  without  requiring  payment  of  either 
claim.  Beld,  in  an  action  for  damages,  that, 
the  demand  for  payment  of  charges  for  a  former 
shipment  and  refusal  to  deliver  unless  such  de- 
mand was  complied  with  render  the  withholding 
unlawful,  and  preclude  any  inquiry  into  the 
meritd  of  the  other  demand,  and  the  company 
is  liable  for  the  value  of  the  use  of  the  sh^ 
meet  for  the  time  it  was  unlawfully  withlield. 
(Syllabus  by  the  Court) 

Krror  from  District  Court,  Cowley  Coim^; 
OL  Jj.  Swarts,  Judge. 

Action  by  Douglas  Bourdett  against  the 
Atcfalson,  Topefca  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plalntUC  Defendant 
brings  error.  Affirmed. 

Douglas  Bourdett  brought  this  action 
against  the  railway  company  to  recover  dam- 
ages on  account  of  the  willful  and  unlawful 
withholding  of  a  freight  shipment.  Ue  was 
employed  in  the  business  of  drilling  wells 
for  gas  and  oil,  and  operated  a  well-drilling 
outfit  In  Cowley  county.  On  July  2,  J904, 
the  drill  was  broken,  and  for  the  purpose  of 
having  it  repaired  be  delivered  It  to  the  rail- 
uray  company  at  Winfleld  for  shipment  to 
Independence,  consigned  to  Bovaird  &  Co.,  a 
firm  doing  general  repair  work  at  that  place, 
and  prepaid  the  freight  charges  thereon. 
Upon  the  arrival  of  the  drill  at  Independence, 
Bovatrd  &  Co.,  having  been  notified,  had  their 
fires  and  men  ready  to  begin  work  at  once 
upon  the  repairs,  expecting  to  complete  the 
same  within  five  hours  and  reshlp  to  Bour- 
dett They  demanded  the  drill  and  were  in 
the  act  of  unloading  It  from  their  side 
track,  when  informed  by  the  agent  of  the 
railway  company  at  Independence  that  It 
would  not  be  delivered  until  an  additional 
sum  was  paid,  amounting  to  $38.20.  A  bill 
was  presented  to  them  by  the  agenfs  clerk 
for  this  amount,  made  up  of  two  separate 
Items,  one  of  $18.80  additional  freight  char- 
ges, and  one  of  $19.40  which  the  agent  claim- 
ed was  due  on  a  prior  shipment  of  the  same 
drill.  As  soon  as  be  was  notified  by  Bovalrd 
A  Co.  of  the  refusal  to  deliver  the  shipment, 
Bourdett  saw  the  railway  agent  at  Winfleld 
about  the  matter,  who  informed  blm  that  the 
agent  at  Independence  had  exceeded  his  au- 
thority, and  that  he  would  wire  him  to  re- 
lease  the  shipment  After  a  second  letter 
from  Bovalrd  &  Co.,  he  again  called  upon  the 
Winfleld  agent  and  was  told  that  the  agent  at 
Independence  was  inclined  to  be  stubborn; 
that  he  had  repeatedly  wired  him,  but  could 
get  no  answer.  The  railway  company  held 
the  shipment  from  the  morning  of  July  5th 
to  the  afternoon  of  July  11th,  and  then  the 
agent  at  Independence  released  It  upon  a 
telegraphic  order  from  the  auditor  to  deliver 
the  ahlpmott  as  U  it  had  been  loaded  In  a 


box  car  and  wltaioat  demandtnt  tbs  extra 
charges.  It  was  repaired  on  the  12tta  of  Jnljr 
and  resblpped  to  Winfleld  on  the  same  flat 
car  and  at  the  same  rmtew  It  appeared  tbat 
the  railway  company  was  informed  of  tbe 
purpose  of  tbe  shipment  at  the  time  It  waa 
received  at  Winfleld  and  during  the  time  It 
iras  withheld  at  Independence. 

In  the  petition  It  was  alleged:  "That  the 
defendant,  without  tuoy  legal  reason  or  excuse 
therefor,  but  for  the  purpose  of  annoying,  de- 
laying, and  Injuring  this  plalntllE,  and  aftw 
having  received  In  advance  the  full  ^Ight 
charges  for  sold  shipment,  and  i^r  havli% 
heesL  Informed  and  well  knowing  tiiat  said 
shipment  was  made  for  the  purpose  of  hav- 
ing tbe  same  repaired,  and  that  any  delay 
upon  Its  part  would  cause  tbe  plaintiff  an- 
noyance and  damages,  willfully  withheld  the 
possession  thereof,  and  refused  and  prevented 
the  said  Bovaird  &  Co.  the  possession  of  said 
sblpmrat  for  the  period  of  eight  days.  That 
the  said  Bovalrd  &  Co.  wwe  ready,  wUIlni^ 
and  able  to  repair  said  shipmmt  and  reshlp 
the  same  to  plalntlfC  within  five  hours  after 
its  receipt  That  by  said  wrongful  and  un- 
lawful acts  of  the  defendant  this  plaintiff 
was  deprived  of  tbe  use  of  said  shUtment, 
and  that  Its  use  was  worth  the  sum  of  $20 
per  day,  and  that  by  reason  thereof  this 
plaintiff  has  been  damaged  In  fbe  sum  of 
$lGa"  It  was  also  alleged  that  the  fiillnre 
to  deliver  the  drill  caused  defendant  in  error  ■ 
to  lose  tiie  well  upon  which  he  was  at  work 
at  the  time  tbe  drill  broke.  Upon  the  trial 
the  jury  returned  a  TOrdict  In  favor  of  de- 
fendant In  error  for  $200,  and  found  in  an- 
swer to  special  questions  ^at  the  damages 
to  the  well  amounted  to  $60,  and  the  value 
of  the  use  of  the  drill  tor  the  time  It  was 
withheld  was  $140.  Defendant  In  error  re- 
mitted the  amotmt  of  damages  allowed  for 
the  loss  of  the  well,  V^vlng  only  the  damages 
for  loss  of  tbe  use  of  tbe  drill  in  controversy. 

Wm.  R.  Smith.  O.  J.  Wood,  and  Alfred  A. 
Scott,  for  plaintiff  in  error.  O.  P.  Fuller,  for 
defendant  In  error. 

PORTER,  J.  (after  stating  the  facts). 
Plaintiff  in  error  demurred  to  the  evidence, 
which  was  overruled.  It  also  asked  for  a 
peremptory  Instruction,  which  was  denied. 
Error  Is  assigned  upon  these  rulings  of  tbe 
court,  and  it  Is  contended  that  defendant  In 
error  failed  to  make  a  prima  facie  case,  be- 
cause there  was  a  failure  of  proof  .of  the 
allegation  In  the  petition  that  the  company 
willfully  and  without  any  legal  reason  or 
excuse  withheld  the  shipment  from  the  con- 
signee at  Independence.  It  is  urged  that 
plaintiff's  evidence  shows  that  the  shipment 
was  not  delivered  because  of  refusal  to  pay 
the  additional  freight  charges  demanded; 
that  as  a  matter  of  law  It  devolved  upon 
plaintiff  below  to  prove  that  the  charges 
were  extortionate,  illegal,  unreasonable,  or  in 
excess  of  the  r^ular  tariff  r%to  charged  oth- 
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er  persons  for  like  shipments.  The  railway 
company  on  the  trial  sought  to  excuse  its 
demand  for  the  additional  frel^t  charges 
on  the  ground  that,  as  the  stem  of  the  drill 
was  too  long  to  go  In  a  box  car  with  side 
doors.  It  was  shipped  on  a  flat  car,  and  there- 
by became  subject  to  a  minimum  charge 
equal  to  the  charge  for  5,000  pounds  at  first- 
class  rate  under  the  Western  GlassiScatlon, 
-which  made  the  charges  amount  to  $28,  and 
that  the  difference  between  this  and  the 
94.20  prepaid  was  the  $1&80  demanded  by 
the  agent  at  Independence. 

Plaintiff  in  error  insists  that  it  Is  the  law 
that  the  shipper  must  tender  the  freight  char- 
ges before  he  Is  entitled  to  poss^^ston ;  that 
If  he  belleres  the  charges  extortionate  or 
imreasonable  he  may  pay  under  protest  and 
sue  to  recover  the  excess,  or,  it  is  said,  he 
may  bring  bis  action  in  replevin  to  recover 
the  possession ;  and,  because  defendant  in  er- 
ror pursued  ndtlier  of  Oiese  remedies,  it  Is 
argued  that  be  cannot  maintain  an  action 
for  damages  for  witliholdlng  the  possession. 
If,  before  he  is  entitled  to  possession,  he 
must  tender  the  freight  charges,  his  action 
in  r^ievin  would  fall,  because  tender  bad 
not  been  made:  Again,  If  it  be  true  that 
he  can  maintain  an  action  in  replevin,  lie 
could,  in  the  same  action,  recover  dama^ 
for  the  unlawful  withholding;  and  it  Is  ar- 
gued by  defendant  in  error  tha^  having  ob- 
tained possession  without  replevin,  he  should 
be  allowed  to  maintain  an  action  for  dam- 
ages aIon&  It  Is  araumed  in  the  argument 
of  plaintiff  in  error  as  well  as  In  the  en- 
fire  brief  that,  as  a  matter  of  fact,  the  drill 
was  withheld  by  the  agent  at  Independence 
for  refusal  to  pay  918.SO  freight  changes. 
The  evidence  ot  defendant  in  error  was  that 
the  agent's  clerk  notified  Bovalrd  &  Co.  that 
the  drill  would  not  be  delivered  until  $88.20 
was  paid,  including  not  <mly  the  extra  freight 
which  the  company  claimed  as  due  under  the 
Western  Olasslflcation,  but  an  old  account 
<a  110.40,  which  the  agent  said  was  due 
i^m  the  consignor  for  shipping  the  Mune 
drill  several  months  previously. 

The  Jury  in  their  answers  to  special  ques- 
tions found  this  to  be  the  fact  It  will  not 
be  necessary  in  our  view  of  the  case  to  con- 
elder  the  questions  suggested  by  plaintiff 
in  error  as  to  the  relative  rights  of  the  par- 
ties, and  the  remedies  of  a  consignor  of 
freight  In  a  case  where  the  refusal  to  deliver 
was  for  the  failure  to  pay  freight  charges, 
nor  to  Inquire  what  effect  the  prepayment  of 
the  freight  charges  demanded  at  the  point 
of  shlpmratt  had  upon  the  rights  of  the  con- 
signor to  immediate  delivery.  Under  any 
theory  which  might  be  taken  of  these  ques- 
tions, the  fact  remains  that  the  agent  of  the 
railway  company  at  Indepaidence  Included 
In  his  d«nand  and  insisted  upon  payment  of 
a  claim  which  did  not  arise  out  of  the  con- 
tract for  shipment  and  which  had  no  possible 
connection  with  It  With  as  mneb  propriifty 


he  might  have  withbetd  ddlTcry  nntll  a  claim 
of  the  passenger  department,  which  be  con- 
ceived to  be  due  the  company,  or  a  board  Mil 
of  his  own  against  the  consignor,  was  paid. 
In  view  of  the  arbitrary  conduct  and  nnrea- 
socable  delay  of  the  railway  company,  every 
presumption  should  be  indulged  In  favor  of 
the  Judgment  in  this  case. 

It  Is  attacked  as  an  allowance  of  specula- 
tire  damages,  as  not  supported  by  any  evi- 
dence showing  actual  lose  of  the  use  of  the 
drill  for  sev^  days,  and  because  it  Is  said 
the  wages  of  the  men  employed  by  defoid- 
ant  In  error  was  considered  by  the  jury  la 
determining  the  value  of  the  use.  There 
was  some  evldoice  that  tiie  use  of  the  drill 
to  defendant  in  error  was  worth  $20  per  day, 
and  that  the  delay  In  the  delivery  of  it  oc- 
casioned the  loss  of  at  least  seven  days'  vse, 
under  the  clrcomatances,  sufficient,  we  think, 
to  support  the  verdict  It  is  immaterial, 
therefore,  that  the  Jury  disregarded  the  evi- 
dence In  their  special  finding  In  reference  to 
the  usual  and  ordinary  ftelgbt  charges  for 
similar  shipments,  and  in  answer  to  the 
question  whether  the  railway  ciHnpany  used 
In  Its  business  a  book  known  as  the  "Weston 
Classification."  The  action  of  the  company 
in  withholding  delivery  for  refasaJ  to  pay 
a  claim  wholly  disconnected  with  tbe  con- 
tract of  carriage  precludes  an  inquiry  Into 
the  merits  of  its  other  demand. 

We  have  examined  the  other  errors  sog- 
g<c?8ted.  but  find  nothing  requiring  a  re- 
versal. 

The  Judgmoit  therefore  will  be  affirmed. 
AU  the  Justices  concnrring. 


(74  Kan.  148> 

ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  BAUM- 

OABTNER. 
(Supreme  Court  of  Kansas.    June  8;  1906.) 

tlAILBOADS  —  ACOIDBNT  AT  CsOSSina  —  PBK> 

SUMPTIONS. 

In  an  action  for  damagei  by  the  adminis- 
trator of  a  .deceased  person  who  was  killed, 
while  driving  a  team  over  a  railway  crossing, 
wtiere  there  la  no  testitfaony  showing  what  de- 
ceased did  Immediately  before  and  at  the  tiioe 
he  went  upon  the  crossing,  it  is  presomed  that 
be  was  in  the  exercise  of  proper  care,  and  tliat 
before  going  upon  the  crossing  he  both  looked 
and  listened  Cor  an  approaching  train,  and 
from  this  presnmptioo  the  Jury  may  ao  find; 
but,  in  the  absence  of  any  tenimony  diowinf 
what  happened,  the  jury  is  not  warranted  in 
assuming,  in  order  to  account  for  his  going 
upon  the  crossing  that  his  team  l)ecame  frighten- 
ed and  that  he  lost  control  of  them.  One  pre- 
sumption of.  fact  cannot,  in  law,  hecmne  tbe 
baais  of  another  presumption  of  tact 

[Ed.  Note.— For  cases  ita  point  see  vol.  41, 
Cent  Dig.  Baibfoads,  ||  112^1122.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Harvey  County; 
P.  J.  Galle,  Judge. 

Action  by  W.  O.  Baumgartner  against  the 
Atchison,  Topeka  ft  Santa  F6  Ballway  Com- 
pany. Judgment  for  plaintiff,  defendant 
brings  error.  Beversed  and  remanded. 
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Wm.  B.  Smith.  O.  J.  Wood,  and  Alfred  A. 
Sootl;  for  plaintiff  In  emv.  Branlne  &  Bra- 
nine,  for  defendant  In  error. 

PORTER,  J.  The  administrator  of  the 
estate  of  A.  Banmgartner  recovered  damages 
of  93,000  for  the  death  of  bis  Intostate  who 
was  killed  1^  a  train  of  plaintiff  In  error  at 
a  h^way  ctobbIi^.  The  railway  company 
txelngt  ertoT. 

The  petition  allied,  as  negllgmce  <tf  de- 
fimdan^  In  sabstance:  (1)  That  defendant 
negligently  constructed  the  bl^way  crossing 
In  sufdi  a  manner  as  to  make  It  mimfe  ^nd 
daDgerooa.  (2)  That;  In  view  of  the  dan- 
Senms  nature  ot  said  crossing,  defendant 
was  running  Its  train  at  an  exioeaetn  and 
dangerous  rate  of  speed.  (3)  That  defrad- 
ant  failed  to  sound  the  engine  whistle  for 
such  crossing.  (4)  Tliat  when  dec&ased  was 
approaching  the  croaalng,  Us  team  became 
frightened  and  unmanageable  because  of  the 
soddw  aivroach  of  the  train  fnun  their  rear, 
without  the  whistle  of  the  raglne  being  sound- 
ed, and  were  beyond  his  control,  running 
along  the  highway  and  approaching  the 
crossing;  that  the  engineer  and  fireman  iqwn 
the  engine  of  said  train  dlacovered  and  saw 
the  dai^er  and  imminent  peril  of  the  deceased 
caused  by  th^  failure  to  sound  the  whistle, 
and  the  soddrai  and  uncmtrollable  fright  of 
his  team.  In  ample  time  so  Uiat,  1^  the  ex- 
ercise ot  reasonable  care,  the  control  of  the 
engine  could  have  been  had.  and  its  speed 
slackened  so  as  to  have  protected  and  saved 
the  llfb  of  the  deceased,  but  that  the  engineer 
and  fireman  n^llgently  failed  to  perform 
such  duty.  The  answer  of  def^dant  was  a 
general  denial,  and  that  the  deceased  was 
guilty  of  failure  to  exercise  proper  care  by 
driving  his  team  upon  tiie  track  Immediately 
In  front  of  an  approaching  train. 

Mr.  Bann^rtner,  the  deceased,  lived  on  a 
farm  In  Harvey  county.  In  Decanber,  IMS, 
he  was  traveling  fn»n  Hutcblnson  with  a 
wagon  load  of  salt,  drawn  by  a  team  ot 
horses,  and  reached  the  cro^dng,  where  he 
was  killed,  at  about  11  o'clock  In  the  fore- 
noon. He  was  G8  years  of  1^  and  In  tiie 
possession  of  all  his  faculties.  It  was  a 
clear  day,  somewhat  chilly,  wltli  a  wind 
from  the  north.  He  was  driving  east  along 
the  section  line  road,  about  14  mllm  from 
the  neighborhood  where  he  lived,  and  tb& 
train  which  stm(ft  him  was  g<^ng  In  an  east- 
erly direction.  The  railway  runs  a  litQe 
nonttk  of  east,  almost  paralM  with  the  high- 
way for  a  mile  and  intersects  the  hU^way 
at  an  acute  ai^Ie.  About  16  rods  west  of 
the  crossing  tbe  beatm  trade  of  ttte  public 
road  beara  off  to  the  south  side  ot  tiie  road 
and  then  curves  back  to  the  north  In  order 
td  cross  the  railway  track  at  light  angles. 
So  one  who  testified  saw  the  deceased  when 
be  was  struck  or  Immediately  before  be  went 
upon  the  crossing;  One  witness,  Mr.  Howdl, 
goli^  west  with  a  team,  passed  hhn  about 
300  yards  west  of  the  crossing  and -said  that 


he  was  sitting  m  the  spring  seat,  driving. 
along  in  the  usual  way  with  his  horses  In 
a  walk.  This  witness,  soon  after  passing  the 
deceased,  looked  ahead,  saw  and  heard  the 
train  coming  from  the  west  nenrly  a  ndle 
away.  He  testified  that  afterwards  he  turn- 
ed and  looked  once  at  Baomgaxtner  .and 
thoui^t  the  latto:  was  then  about  oitoiing 
the  curve  In  the  road  to  the  south,  which 
was  about  2S0  feet  ttom  the  crossing;  that 
he  could  not  tell  exactly  what  the  team  was 
doing,  but  the  last  he  saw  ot  them  they  were 
either  running  or  going  out  of  a  walk.  This 
witness  was  then  more  than  a  quartw  of  a» 
mile  from  the  deceased,  and  the  train  waq 
somewhere  near  the  whlstlliv  post  Two 
other  witnesses  who  drove  past  Mr.  Baum- 
gartner  west  of  the  crossing  tesUfled.  They 
had  barely  time  to  make  the  crossing  them- 
selves ahead  of  the  train,  and  did  not  look 
back,  and  thentom  knew  nothing  of  what 
deceased  was  doli^C  at  the  time  be  came  to 
the  crossing.  Wluai  tii^  passed  him  be  had 
control  of  his  team  and  the  team  was  going 
In  a-  qulcSt  walk.  Here  the  direct  evldoice 
as  to  wtMt  occorred  ends.  ^Hie  Jury,  In  an- 
swer to  special  questions,  found  that  Uie  train 
waa  running  at  45  miles  per  hour;  that  de- 
ceased looked  or  listened  for  the  aq^ffoach 
of  a  train  bef<n«  going  on  tiie  crossing;  anA 
also  found  that  by  looking  he  could  have  seen 
an  approaching  train  for  the  distance  of  a 
mll&  Although  tiiere  was  a  crafllct  In  'the 
evtdcDce  as  to  whether  the  train  whistled 
at  lAe  post,  1,840  feet  west  of  the  crossing, 
the  genwol  finding  was  against  the  railway 
cmnpany,  and  thoe  was  evidence  to  nq^rt 
the  finding.  There  was  no  evidence  that  de- 
ceased looked  or  listened  for  an  antroachlng 
train  before  he  went  upon  the  croBsing,  but, 
in  the  absmie  of  any  evidence  on  this  pointy 
the  law  prevnmes  from  the  natural  Instinct 
of  self-preservation  that  he  both  looked  and 
listened.  Dewald  v.  K.  Ol,  Ft  8.  &  O.  B. 
Ca,  44  Kan.  S86,  24  Fac.  UOl ;  a,  B.  I.  A 
P.  Ry.  Co.  T.  Hinds,  60  Kan.  758,  44  Fac. 
983;  Ballroad  Oo.  v.  Bill,  67  Kan.  138,  46 
Pac.  681;  Ballroad  Oo.  v.  Qallagher,  68  Kan. 
424,  76  Faa  468,  64  L.  B.  A.  344.  It  was 
clafaned  on  the  trial  that  the  noise  of  tbe 
train  suddenly  approaching  from  the  rear, 
and  tba  strand  of  the  whistle  Just  befMre  the 
train  reached  the  eroealng,  frightraed  the 
team;  that  12ie  deceased  lost  amtrol<tf  them; 
and  that  this  accounted  for  his  presence  on 
the  track. 

Counsel  for  defendant  In  oror  argues  here, 
as  he  doubtless  urged  upon  the  Jury,  that 
there  Is  no  oOier  reasonable  explanatl(m  of 
the  conduct  ot  the  deceased  «Ecept  to  assume 
that  he  lost  contnd  of  taH  team.  Otbmwlset 
it  Is  said,  be  would  not  have  been  upon  fbe 
crossUv,  tot  he  locriced  and  listened,  and 
could  see  and  anireiidate  the  obvious  dai^er 
of  attempting  to  cross.  Upon  the  presump- 
tion of  the  law,  that.  In  the  absque  of  all 
evidence  of  wbat  deceased  did,  he  Is  held  to 
have  exerdaed  proper  care  a&d  .cauQon,  ooun- 
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«el  seekB  to  base  another  preeomptlon,  and 
to  argoe  tbat.  under  the  circumstances  ot 
this  case,  It  must  be  presumed  that  deceased 
lost  control  of  hlB  team.  But  If  this  was 
the  fact  It  must  be  established  by  proof. 
The  law  will  not  presume  in  the  absence  of 
aU  proof  tbat  any  particular  thing  caused 
the  deceased  to  go  upon  thO'Crosslng.  When 
facts  are  proved  or  admitted.  It  is  proper  to 
draw  from  them  all  reasonable  Inferences  In 
order  to  sustain  a  verdict;  but  the  law  re- 
quires that  the  facts  from  which  presump- 
tions are  to  arise  must  be  established  by 
direct  evidence.  Starkle  on  Ev.  p.  57.  The 
jury  were  properly  Instructed  that  they 
might  presume,  in  the  absence  oi  any  evi- 
dence as  to  the  conduct  Qf  deceased  when  he 
went  upon  the  crossing,  that  he  both  looked 
and  listened  for  an  approaching  train,  but 
this  presumption  is  not  a  circumstance  in 
proof  nor  does  It  furnish  I^itlmate  founda- 
tion for  a  second  presumption.  Railway  Go. 
T.  Bboades,  04  Kan.  553,  08  Fac.  58  ;  Fblla. 
City  Pass.  Railway  Co.  v.  Henrlce,  02  Pa. 
431,  87  Am.  Bep.  099;  Morris  t.  I.  &  St  L. 
B.  B.  Co.,  10  111.  App.  889 ;  Lawson  on  Pre- 
sumptive Ev.  <2d  Ed.)  p.  052,  rule  118;  22 
A.  &  B.  Ena  of  Law,  p.  1^0, 

The  cose  must  therefore  be  reversed,  and  a 
new  trial  granted,  for  failure  of  proof. 
There  was  no  proof  whatever  In  reference  to 
this  matter,  and  yet  It  is  apparent  that  the 
jmy  in  the  general  verdict  adopted  the  the- 
ory of  defendant  In  error.  In  his  oral  argu- 
ment, counsel  practically  concedes  that  there 
is  no  evidence  In  the  record  which  supports 
such  a  finding;  but  It  is  argued  ttiat,  In  the 
opening  statement  of  counsel  for  dei^dant 
below,  certain  thin^  were  said  which 
amounted  to  an  admission  that  deceased, 
just  before  going  upon  the  crossli^,  lost 
control  of  his  team.  It  becomes  necessary, 
therefore,  to  examine  this  statement  Coun- 
sel for  the  railway  company  stated  in  sub- 
stance tbat:  The  engineer  and  fireman,  af- 
ter the  engine  passed  the  whistling  post,  both 
saw  Hr.  Baumgartner  away  down  near  the 
crossing.  The  team  was  walking  and  the 
engineer  gave  the  alarm  whistle.  The  man 
did  not  turn  and  the  team  started  from  a 
walk.  The  engineer  applied  the  brakes. 
When  the  team  started  he  conid  not  tell 
whetlier  the  man  was  trying  to  drive  across 
in  front  of  him  or  whether  the  team  merely 
heard  the  whistle  and  st&rted.  The  evidence 
.  win  show  that  the  road  first  turns  south  and 
then  makes  a  turn  and  comes  north,  and  as 
the  team  turned  to  the  south  he  felt  relieved. 
The  team  then  whirled  and  went  upon  the 
crossing,  and  he  struck  the  team  and  wagon 
and  killed  the  man.  Neither  the  ei^ineer 
nor  the  fireman  testified.  There  Is  no  ad- 
mission in  this  statement  that  the  team  be- 
came unmanageable  or  that  deceased  lost 
control  of  them.  It  Is  plain  that  the  use  of 
the  words  "turned"  and  "whirled,"  In  con- 
nection with  the  turn  In  the  wagon  road, 
meant  no  more  than  that  the  engineer  saw 


that  th^  suddenly  turned,  which  the  sudden 
turn  In  the  road  would  have  required  if  they 
had  merely  followed  the  wagon  road,  going 
in  a  trot  or  out  of  a  walk.  The  team  might 
have  turned  and  whirled  first  to  the  south 
as  the  road  turned,  and  then  to  the  north, 
and  the  deceased  have  had  perfect  control  of 
them.  It  is  probable  that  the  Jury  gave  to 
this  statement  an  effect  not  warranted  by 
the  language  used,  and  upon  it  based  a  finding 
that  the  team  became  unmanageable.  To 
support  such  a  finding,  there  must  be  proof  or 
an  admission  of  the  fact  In  the  absence  ot 
all  proof,  as  observed,  the  law  makes  no  pre- 
sumption of  what  the  facts  were. 

The  cause  will  be  reversed,  and  remanded 
for  another  triaL  All  the  Justices  concnrrin^ 


{74  KaiL  fi7> 
ELBCTBIC  PLA8TBB  00.  r.  BBBDX. 
(Supreme  Court  of  Kansas.  Jnne  0,  1908.) 

1.  MaSTEB  AISD  SeEVANT— INJUBT  to  SEBVAn 

—AisauFTion  or  Bisk. 

In  an  underground  gypsum  mice,  not  operat- 
ed under  the  mining  laws  of  tbeBtate,tbesuperin- 
tendent,  whose  duty  it  was  to  direct  the  opera- 
tion of  the  miners  and  to  k>cate  where  shots 
should  be  placed,  ordered  the  deceased  and 
otbers  immediately  before  a  shot  was  fired  to 
go  for  safety  to  a  room  directly  oppoitite  a  thin 
wall  where  the  shot  was  located,  under  the  he- 
Met  that  the  wall  or  pillar  was  much  thicker 
than  it  actually  was,  and  that  the  force  of  the 
shot  would  therefore  break  Into  anotlier  part 
of  the  mine,  instead  ot  br«iking  through  wbera 
It  did,  resulting  in  the  death  of  the  deceased. 
Held,  that  it  was  the  duty  of  the  superintend- 
ent to  Iraow  the  actual  thickness  of  the  pillar  and 
the  prot)able  consequences  resulting  from  the 
shot  oeing  so  placed,  and  that  the  risk  was  not 
one  which  deceased  had  assumed. 

2.  Appeal— Review— Questions  or  Fact. 

In  such  case  the  question  of  the  contribu- 
tory DKligence  of  deceased  is  one  of  Hct,  which, 
having  been  fairly  presented  in  the  instructions, 
is  determined  by  a  general  verdict  In  favor  of 
plaintiff  in  an  action  against  the  mining  omd- 
pany  for  wrongful  death. 

(Syllabus  by  the  Court) 

E^ror  from  District  Court,  Marshall  Coun- 
ty; Sam  Kimble,  Judge. 

Action  by  Mary  F.  Reedy,  administratrix 
of  William  R.  Reedy,  against  the  Electric 
Plaster  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

In  an  action  for  the  benefit  of  herself  and 
minor  child,  defendant  In  error  recovered  a 
Judgment  of  $5,000  for  the  death  of  her  hus- 
band, William  R.  Reedy,  who  was  Injiured 
March  24,  1904,  by  the  explosion  of  a  blast  In 
plaintiff  in  error's  mine.  His  death  occurred 
two  days  after  the  accident.  The  plaster 
company  brings  error.  PlaintUT  in  error  is 
engaged  in  mining  gypsum  at  Blue  Rapids, 
and  In  the  manufacture  of  gypsum  plaster. 
The  mine  is  what  is  known  as  a  "drifts  or 
"tunnel"  mine.  A  long  corridor  or  main  tun- 
net  runs  In  a  northerly  direction  from  the 
main  shaft  at  the  south,  and  there  are  a  num- 
ber at  air  shafts.  The  gypsum  Is  mined  from 
rooms  off  from  the  main  tnnneL  The  en- 
Digitized  by  Google 


Kan.) 


ZLBCTBIC  PLASTER  CO.  t.  REEDT. 


825 


tnufeces  Into  ISaeae  rooms  are  made  at  Inter- 
vals, senerally  leaving,  aa  supports  to  tbe 
nxtf  plllan.  IS  or  80  teet  In  thickness  be- 
tween ttM  main  tasauA  and  the  rooma.  The 
method  ot  making  the  rooms  Is  to  drift  In 
from  the  side  of  the  main  tunnel  a  distance 
of  20  or  30  feet  and  then  to  extend  the  open- 
ing in  a  direction  parallel  to  the  main  tun- 
nel, where  another  opening  is  made  Into  the 
main  tuimel,  leaving  the  partition  or  pillar. 
Stmie  of  the  miners  worked  by  the  ton  in 
rooms  assigned  to  them  Indlvlduallyt  and 
eatdi  of  these  rooms  was  known  by  the  name 
of  the  miner,  who  worked  In  It  at  the  time. 
Others  worked  by  the  day  In  the  main  tun- 
nel or  In  rooms  known  as  "Company  Booms," 
senerally  two  minera,  together  with  an  ex- 
pert miner,  who  directed  or  "spotted"  the 
shots  or  blasts  after  the  holes  were  bored, 
the  gypsum  mines  are  not  operated  under 
the  mining  laws  of  the  state,  but  the  roles  of 
Uie  company  required  fliat  warning  be  given 
of  all  shots  tn  time  for  the  men  to  seek  a 
place  of  safety,  and  this  regardless  of  wheth- 
er they  were  working  in  separate  rooms  or  iu 
the  main  entry  or  tunnel,  or  In  "Company 
^omns.'*  The  deceased,  William  B.  Beedy, 
at  the  dme  of  the  acddent  was  employed  by 
the  day  at  the  mine,  and  was  at  work  on  the 
afternoon  of  that  day  in  the  "Uarcy  Boom," 
laying  track.  Previously  be  had  been  at  work 
In  what  was  known  as  the  "Blossom  Room." 
He  hod  laid  traefc  In  the  "Blossmn  Boom" 
in  llie  forenoon.  Be  was  an  export  miner, 
and  fab  duties  had  Included  the  location  or 
spotting  of  shots  and  firing  them.  The  su- 
perintendent of  ttie  E^aster  company  was  Al 
Shlnn,  who  was  In  charge  of  the  mine. 
Among  other  things  it  was  bis  duty  to  di- 
rect the  TOOL  In  their  work,  to  locate  where 
the  shots  were  to  be  placed,  and  to  give  or- 
ders as  to  what  direction  the  nxnns  and  open- 
ings Should  take.  He  also  directed  the  men 
wbere  to  go  for  safety  when  shota  were  to  be 
fired.  On  the  east  side  of  the  main  tunnel 
the  "Blossom  Boom"  was  being  projected,  at 
first  In  a  northeasterly  direction,  parallel 
wltb  the  main  tunnel  and  distant  therefrom 
about  2S  feet  As  the  work  In  tbis  room 
progressed,  Ite  direction  was  changed  gradu- 
ally toward  the  west  or  northwest  It  was 
claimed  by  plalntlfC  below  that  the  superin- 
tendent was  not  aware  of  the  actual  direc- 
tion It  was  being  imahed,  and  ttutt  he  suppos- 
ed and  led  the  workmen  imder  him  to  believe 
that  it  was  being  extended  parallel  witii  the 
main  tunnel,  and  that  it  would  break  Into  the 
**Uarcy  Room,"  which  was  thm  being  open- 
ed at  a  point  north  of  it.  As  a  matter  of 
fiict,  it  bad  been  extended  so  far  In  a  north- 
westerly direction  that  it  approached  very 
near  to  the  main  tnnneL  The  shot  whldi 
caused  the  accident  was  placed  In  that  room 
where  the  pillar  was  only  4%  feet  from  the 
east  Bide  of  the  tunnel,  and  In  a  hole  drilled 
probably  3  or  4  feet  nearw  the  wall  of  the 
tunn^  at  a  point  directly  opposite  the  en- 


trance Into  the  "Company  Boom."  The  "Mar- 
cy  Boom,"  which  had  been  started  on  the  east 
side  of  the  main  tunnel  north  of  the  "Blos- 
som Boom,"  was  at  this  time  fully  35  or  40 
feet  distant,  and  had  been  opened  only  about 
20  feet  east  of  tbe  main  tnnnel.  On  the  day 
of  tbe  accident  Al  Marcy  was  at  work  there. 
When  the  shot  was  ready  to  be  fired  Shinn, 
tbe  Huperintendent,  ordered  him  ont  of  the 
"Marcy  Room"  into  the  "Company  Room," 
and  also  ordered  all  the  other  men  at 
work  in  that  part  of  the  mine  Into  tbe 
"Company  Room"  for  safety,  and  went 
there  himself.  Blossom,  who  gave  tbe  sig- 
nal and  then  fired  tbe  ebot,  had  been  ordered 
to  go  to  the  same  place,  and  ran  out.  intend* 
Ing  to  go  there,  but  stumbled  and  fell  in  tbe 
main  tunnel  and  escaped  Injury.  Reedy,  tbe 
deceased,  and  another  miner  who  were  laytug 
track  In  the  "Mnrcy  Room,"  In  obedience  to 
the  orders  of  Sbiun,  had  gone  to  the  "Com- 
pany Room"  as  soon  as  Blossom  signaled, 
and  Reedy  was  standing  about  18  feet  Inside 
the  entrance  near  Marcy.  The  "Company 
Room"  opened  off  on  the  west  elde  of  ttm 
main  tnnnel  and  was  probably  35  feet  across 
at  its  widest  place  and  pear-shaped;  the  nar- 
row portion  being  the  entrance.  Tbe  explo* 
alon  broke  through  tbe  nan'ow  space  Into  the 
main  tnnnel  and  threw  a  mass  of  rock  and 
straiea  directly  Into  tbe  "Company  Room." 
some  of  which,  striking  Reedy,  caused  the  in- 
juries resulting  in  his  death. 

Upon  the  trial  the  company  claimed  and 
sought  to  prove  by  the  superintendent  that 
he  knew  the  direction  the  "Blossom  Room" 
was  being  pushed;  that  It  was  the  Intention 
originally  to  have  it  meet  the  "Marc7  Room," 
but  that  tbe  plans  bad  been  <dianged;  and 
that  for  the  puninne  of  giving  proper  drcu- 
latlon  to  the  mine  It  was  concluded  to  have 
It  break  into  the  main  tunnel,  where  the  shot 
actually  opened  It.  It  was  claimed  that  tbe 
men  knew  of  this  change  In  tbe  plans;  that 
Beedy.  being  an  expert  miner  who,  until  the 
day  of  the  acddent,  had  worked  In  tbe  "Bios- 
som  Boom,"  knew  the  direction  it  was  going; 
that  he  was  In  the  "Blossom  Boom"  a  few 
m(Hnente  before  the  shot  was  fired  and  after 
it  had  been  placed,  and  knew  or  should  have 
known  fully  tbe  probable  effect  It  would  have, 
and  that  he  was  guilty  of  contributory  negli- 
gence In  falling  to  take  a  position  of  safety 
near  the  sides  of  tbe  "Company  Boom," 
wbere  it  seems  some  of  tbe  miners  stood  and 
were  not  Injured.  There  was  emne  dispute 
as  to  tbe  shape  of  the  "Company  Bo(Hn"; 
plaintiff  in  error  claiming  that  the  main  body 
of  It  was  circular,  leaving  shoulders  where 
it  wldowd  out  from  the  entrance,  and  that 
behind  these  Moulders  the  deceased  could 
have  stood  In  safety.  The  contention  on  the 
other  band  was  that  tbe  entrance  to  tbis  room 
wu  so  wide  In  comparison  to  tbe  width  of  the 
room  Itself  as  to  leave  no  abrupt  diMilders, 
and  that  tbe  shot  which  caused  the  accident 
was  placed  at  a  point  directly  across  the 
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main  tunnel  from  the  entrance  to  tbe  "Com- 
pan;  Room,"  and  tbat  neither  tbe  miners  nor 
the  superintendent  supposed  that  tbe  shot 
would  break  through  where  It  did,  and  that 
the  deceased  was  therefore  guilty  of  no  con- 
ttlbutory  negligence.  Wben  the  shot  was  fir- 
ed, the  shower  of  rocks  fell  all  orer  the 
"Company  Room,"  and  some  of  tbe  others 
wbo  stood  near  Reedy  were  knocked  down  by 
the  explosion.  Two  maps  were  offered  in  evi- 
dence, one  drawn  by  the  officers  of  tlie  plas- 
ter company  several  weeks  after  the  accident, 
which  sustained  to  some  extent  the  conten- 
tions of  the  company  as  to  tbe  shape  of  this 
room  and  of  tbe  "Blossom  Room;"  and  an- 
other map  made  Immediately  after  the  ac- 
i^dent  by  the  miners,  wbo  Identified  it  as  cor- 
rect, and  which  sustained  tbe  claims  of  plain- 
tiff below  as  to  the  shape  and  direction  of  tbe 
rooms.  Plaintiff  below  charged  defendant 
company  with  negligence  In  permitting  the 
"Blossom  Boom"  to  be  curved  to  tbe  north- 
west so  as  to  leave  the  pillar  or  rib  between 
it  and  the  main  tunnel  so  thin  that  a  shot 
would  break  through  into  the  main  tunnel 
where  it  did,  and  In  ordering  tbe  miners  In- 
to the  "Company  Boom"  directly  In  fnmt  of 
tbe  place  where  the  shot  bndce  through. 

H.  A.  Rnsaell,  for  plaintiff  In  error.  J. 
O.  Strong  and  W.  W.  Bedmond,  for  defaid- 
ant  In  error. 

PORTER,  J.  (after  stating  tbe  facts). 
The  contention  of  plaintiff  In  error,  that 
the  court  abonld  have  rendered  judgment 
upon  tbe  opoUng  statement  of  coanael  for 
defendant  In  error,  and  that  the  obJecUon  to 
tbe  IntrodDCtlon  ot  any  testimony  under  the 
petition  should  have  been  sustained,  will  be 
considered  together  with  the  claim  that  the 
court  erred  In  oTttmllng  tbe  donurrer  to  tbe 
erldoice.  llieae  three  contoitlons  all  re- 
violre  about  the  proposition  that  tbe  de- 
ceased was  guilty  of  contributory  negligence 
which  prevented  defendant  In  error  from  re- 
covering. It  is  urged  that,  being  an  ezperl- 
»ced  miner,  and  familiar  with  the  surround- 
iugs  and  situation,  he  knew  or  should  have 
known  the  thinness  of  tbe  wall  In  the  "Blos- 
som Room,"  the  location  of  the  shot  and  its 
pr<H)able  consequences,  and,  being  cha^d 
with  tbe  knowledge,  be  should  have  sought 
a  place  of  safety  near  one  of  the  sides  of  tbe 
"Company  Room"  and  away  from  tbe  front  of 
tbe  entrance.  The  testimony  of  the  exper- 
I«iced  miners  was  to  tbe  effect  that  In  an 
underground  mine  like  this,  where  impene- 
trable darkness  prevailed  everywhere  except 
as  dispelled  for  a  slwrt  distance  by  the  smoky 
lamps  carried  In  tbe  miners'  caps.  It  was  im- 
possible for  any  one,  without  tbe  use  of  a 
compass  and  frequent  measurements,  to  know 
with  any  certainty  the  direction  a  tunnel  or 
room  was  being  worked.  None  of  them  ever 
used  a  compass,  because,  as  appeam  from  tbe 
evidence,  It  was  tbe  duty  of  tbe  superin- 
tendent, Sblnn,  to  give  the  orders  to  the 
others.  Including  deceased,  as  to  where  and 


in  what  manner  the  work  Should  be  done. 
It  was  his  duty,  as  a  matter  of  law,  to  ascer- 
tahi  and  know  tbe  thickness  of  the  pillars, 
and  to  take  reasonable  precautions  for  the 
safety  of  tbe  men.  It  was  tbe  duty  of  tbe 
superintend  to  know  tbe  direction  tbe 
"Blossom  Room"  had  been  extended  and  fbe 
danger  which  would  probably  restilt  to  the 
men  in  tbe  "Company  Room"  when  tbe  shot 
was  fired.  He  represented  the  company. 
Atohlson,  T.  &  8.  F.  R.  Co.  v.  Moore,  29  Kan. 
632;  Mining  Co.  v.  Robinson,  67  Kan.  510, 
73  Pac.  102;  Brick  Co.  v.  Shanks,  69  Kan. 
306,  76  Pac.  85a  The  testimony  of  several 
of  tbe  miners  was  that  the  auperlntmident 
bad  told  them  that  the  "Blossom  Room"  was 
being  extended  so  as  to  break  into  the 
"Marcy  Room"  on  tbe  north,  and,  indeed, 
every  circumstance  in  the  case  warranted  the 
Jury  In  finding  that  this  was  .true,  and  that 
no  one  was  more  astonished  than  Sblnn  him- 
self wben  the  shot  broke  through  where  it 
did.  John  Marcy,  one  of  tbe  miners,  testi- 
fied that  the  superintendent  remarked,  when 
the  accident  occurred,  and  Reedy  was  found 
to  be  Injured:  "The  company  will  Just  raise 
bell  with  me.  I  ought  to  knew  tbe  strength 
of  that  pillow.  •  •  •  Q.  What  did  yon 
understand  Mr.  Sblnn  to  mean  by  that  pil- 
low? A.  Why,  that  pillow  where  the  shot 
came  through;  said  he  ought  to  knew  tbe 
strength  of  it"  It  is  Incredible  that  tbe 
superintendent  would  have  ordered  the  men 
to  go  into  the  "Company  Room"  directly 
across  the  main  tunnel  from  where  the  ahot 
was  placed,  and  expose  tbem  and  himself 
to  a  danger  so  apparent,  If  he  bad  supposed 
the  rib  between  tbe  "Blossom  Room"  and  the 
main  tunnel  was  so  thin.  He  evidently 
thought  the  "Marcy  Room"  was  the  point  ot 
danger  for  be  warned  Marcy  out  of  that  and 
ordered  bim  to  a  place  of  great  danger. 
Marcy,  when  the  explosion  came,  was  standr 
Ing  beside  Reedy,  and  was  knocked  down  by 
the  force  of  the  explosion.  Tbe  room  he  had 
Just  been  ordered  out  of  was,  In  fffct,  a 
place  of  safety.  Tbe  evidence  on  the  part 
of  plaintiff  was  sufficient  to  Bl^lport  all  the 
material  ail^timia  of  tbe  petition,  and  It  Is  • 
unnecessary  to  discuss  the  claim  that  tbe 
I)etItion  stated  no  cause  of  action. 

We  find  no  ground  for  tbe  contention  that 
there  was  error  In  the  Instructions.  Tbe 
court  Instructed  the  Jury  quite  fully  upon  tbe 
question  ot  tbe  contributory  n^Iigeuce  of 
the  deceased,  and  the  complaint  that  Instruc- 
tions 1  and  3,  requested  by  plaintiff  in  error 
upon  that  question,  were  refused,  has  no 
force.  The  same  may  be  said  of  requested 
instruction  number  2,  wliich  referred  to  the 
knowledge  of  deceased  of  tbe  thinness  of  the 
wall.  The  sixth  instruction  given  by  tbe 
court  stated  tbe  law  more  favorably  to  plain- 
tiff In  error.  Requested  Instruction  number 
4  was  iffoiferly  refused.  A  portion  ot  it 
reads  as  follows:  "That  at  tbe  best  tbe 
employment  is  a  dangerous  one,  and  tbe 
safety  of  the  employment  depends,  possibly. 
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more  largely  nptm  their  own  care  and  caution 
than  the  perfect  condition  of  tbe  mine." 
There  was  no  contention  that  the  company 
was  required  to  keep  its  mine  In  perfect  con- 
dldon;  In  fact,  the  condition  of  the  mine 
waa  not  InTolved.  The  question  of  whether 
plaintifF  In  error  was  negligent  In  the  opera- 
tion of  the  mine,  and  whether  that  negligence 
was  the  proximate  cause  of  the  death  of 
Beedy,  was  Inrolved ;  and,  even  if  tbe  condi- 
tion of  tbe  mine  had  been  the  principal  ques- 
tion in  tbe  case,  there  could  have  been  no 
occasion  ttar  tbe  com>t  to  draw  a  comparison 
showing  the  relative  importance  of  those 
things  which  make  for  tbe  safety  of  one  em- 
ployed In  the  dangerous  business  of  mining. 
Tbe  genial  rules  of  negligence  which  apply 
to  master  and  servant  employed  In  any  has- 
ardous  bosinesa  fu>ply  to  this  case. 

Tbe  theory  of  defendant  In  error  was  that 
the  place  where  deceased  stood  In  tbe  "C!om- 
pony  Boom'*  would  have  been  a  place  of 
.^bsolnto  safetf  it  tbe  shot  In  the  "Blossom 
Room"  bAd  bR^n  toward  tbe  "Marcy 
Boom."  Tbat  tbe  force  of  the  explodon 
would  have  been  in  that  direction,  If  ttie 
**Blos8om  Boom"  was  b^ng  pushed  In  the 
dlreotlcm  every  one  had  been  led  to  b^eve 
It  -^as,  Is  eleariy  established  1^  the  evidence. 
Tbe  questkno.  of  contributory  negligence  was 
mie  of  tact,  and  this  defense  was  fairiy  pre- 
sented. The  Jury  had  before  them  abundant 
errlde&ce  to  warrant  the  finding  which  Is  In- 
vidTed  In  this  general  verdict,  to  the  effect 
tbat  decMsed  was  not  gull^  of  contributory 
n^Igenc&  By  their  verdict  they  also  found 
tbat  the  company  failed  to  dlscba^  a  posi- 
tive duty  which  it  owed  the  deceased  to  pro- 
vide him  a  safe  place  In  which  to  wovfc,  and 
ttuit  tbAn  negligence  of  the  company  was  the 
proximate  cause  of  bis  death.  Tbe  doctrine 
of  aHumed  risk,  therefore,  has  no  appUca- 
tkm  to  the  facts  in  the  case.  Bmporia  v. 
Kowalskl.  66  Kan.  6«,  70;  71  Pae.  282; 
ScbwanEscfalld  Ztaysdale.  69  Kan.  118,  122, 
78  Pac  441 

The  Judgment  will  be  affirmed.  AU  the 
Justices  concurrliV' 

(74  Kan.  21) 

McKIB  et  al.  V.  STATfi 
(Supreme  Court  of  Kansas.   June  9.  1906.) 

BaH/— AurnoBiTT  to  Take. 

A  defendant  In  a  felony  case  was  bound 
over  to  the  district  court,  and  in  default  of  ball 
was  imprisoQed  in  the  county  jail  under  a  com- 
mitment  issued  to  tbe  sheriff  according  to  tbe 
provisions  of  section  50  of  the  Criminal  Code, 
upon  which  bail  In  the  sum  of  $300  was  in- 
dorsed. When  the  district  court  convened  the 
case  was  continued,  and  an  order  was  made 
and  entered  upon  the  journal  that  the  defendant 
enter  into  a  recognizance  in  the  sum  of  $500 
for  his  appearance  at  the  next  term,  and  tbat 
in  default  of  bail  he  should  be  committed  to  tbe 
twonty  jail.  Tlie  defendant  remained  in  jail  for 
several  months,  when  he  gave  a  rect^izance 
vriiich  the  sheriff  took  and  approved,  by  virtue  of 
which  he  was  released  frcnn  cUBtody.  At  the 
time  the  i-ece^isance  was  given  the  original  com- 
mitment was  not  in  the  weriS's  possession,  the 


increased  amount  of  ball  waa  not  Indoised  upon 
It,  and  no  certified  copy  of  the  journal  entry  of 
the  order  of  the  district  court  had  been  delivered 
to  the  sheriff.  Held,  the  defendant  was  in  law- 
ful custody,  and  the  sheriff  was  anthoriied  to 
take  his  bail. 

[Ed.  Note*— For  cases  in  point,  see  voL  6, 
Cent  Dig.  Bail,  $9  184r-186.I 

(Syllabus  by  the  Court) 

Error  firom  District  Ckmrt,  Logan  County; 
J.  H.  Beeder,  Judg& 

Action  by  the  state  against  James  HcKle 
and  others.  Judgment  for  plalntUF,  and  de- 
fendants bring  error.  Affirmed. 

liOe  Monroe  and  B.  P.  Hotchkiss,  for  plain- 
tiff la  error.  0-  O.  Coleman,  Atty.  Gen.,  and 
W.  H.  Wagner  (Roark  &  Roark,  of  counsel), 
for  the  Statb 

BUECH,  J.  Complaint  was  made  In  writ- 
ing before  a  Justice  of  tbe  peace  charging 
James  Clark  with  a  felony.  A  warrant  was 
duly  Issued  upon  which  be  was  arrested  and 
brought  before  tbe  magistrate.  He  waived 
a  preliminary  examination  and  was  bound 
over  to  the  district  court.  In  default  of  bail 
the  following  commitment  was  issued  and 
executed:  "State  of  Kansas,  Logan  County, 
— ss. ;  The  State  of  Kansas  to  the  Sheriff 
of  said  County — Greeting :  ■  Whereas,  It 
appearing  that  the  offense  of  grand 
larceny  has  been  committed,  and  there 
ia  probable  cause  to  believe  tbat  the  defend- 
ant James  Clark  Is  guilty  of  the  commission 
of  said  offense;  and,  whereas,  no  sufficient 
ball  has  been  offered  In  said  defendant's  be- 
half, for  his  appearance  at  the  next  term  of 
the  district  court  of  said  county,  to  answer 
said  charge  alleged  against  him:  You  are 
therefore  commanded  to  take  and  commit  the 
said  defendant  to  the  Jail  of  Logan  county, 
there  to  remain  until  he  shall  be  discharged 
by  law.  And  deliver  this  writ  to  tbe  Jailer 
thereof.  Witness  my  hand,"  etc.  On  the 
back  of  this  writ  was  indorsed  tbe  following : 
"Bail  required,  $300.00." 

The  accused  remained  In  jail  until  tbe  next 
term  of  tbe  district  court,  when  he  waived 
arraignment  and  pleaded  not  guilty  to  an 
information  which  In  tbe  meantime  had  been 
filed.  On  the  next  day  after  these  proceed- 
ings the  district  court  made  the  following 
order,  which  was  duly  entered  upon  the  jour- 
nal :  "And  now  on  this  35th  day  of  April, 
1903,  it  being  tbe  succeeding  day  of  said 
term,  this  cause  comes  on  again  for  hearing, 
and  is  upon  tbe  application  and  consent  of 
both  plaintiff  and  defendant  continued  until 
tbe  next  regular  term  of  tbts  court,  tbe  de- 
fendant la  ordered  to  recognize  In  tbe  sum 
of  five  hundred  dollars  for  his  proper  appear- 
ance at  said  term  of  said  court,  and  In  de- 
fault thereof  to  be  committed  to  the  county 
Jatl  of  said  I^ogan  county."  The  sheriff  con- 
tinued to  keep  the  accused  confined  in  jail 
until  July  8,  1903,  when  his  release  waa 
procured  by  giving  to  the  sheriff  the  follow- 
ing recognizance  (formal  parts  omitted): 
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"Whereas,  upon  good  cause  shown,  the 
above-entitled  action  Is  this  15th  day  of 
April,  1903,  conttnaed  for  trial  unto  the  next 
term  of  the  district  court  for  Logan  county : 
Now  we,  the  undersigned,  residents  of  Logan 
county,  Kansas,  bind  ourselves  to  the  state 
of  Kansas,  In  the  sum  of  five  hundred  dollars 
that  said  James  Clark  shall  be  and  appear  be- 
fore the  judge  of  the  district  court  for  Logan 
county'  to  answer  the  Information  In  said 
cause  presented  and  filed  against  said  James 
Clark  and  abide  the  Judgment  of  the  above- 
named  court,  and  not  depart  the  same  with- 
out leave.  James  Clark,  Pflncipal.  B.  O. 
McKie,  James  McKle,  Jane  E.  Dayklns,  Sure- 
ties. 

"Approved  by  me  this  8th  day  of  July,  1903. 
J.  B.  Nollnd,  Sheriff  of  Logan  County." 

The  recognizance  was  duly  certified  to  the 
clerk  of  the  court  and  recorded  In  the  recog- 
nizance docket  The  original  commitment 
was  filed  with  the  Justice  of  the  peace  who 
Issued  It  and  by  taim  transmitted  to  the 
district  court  with  the  other  papers  in  the 
case.  Apparently  a  certified  copy  of  the  Jour- 
nal entry  of  April  15,  1903,  was  not  delivered 
to  the  sheriff  and  at  the  time  the  recog- 
nizance was  taken  he  bad  In  his  possession  no 
written  docnment  commanding  the  detention 
of  the  prisoner.  The  accused  did  not  appear, 
the  recognizance  was  duly  forfeited,  and  in 
an  action  against  the  sureties  it  was  claimed 
the  foregoing  facts  show  the  principal  in  the 
recognizance  was  not  In  legal  custody  when 
it  was  given,  that  the  sheriff  had  no  author- 
ity to  take  It,  and  hence  that  It  created  no 
liability.  Judgment  was  rendered  for  the 
state,  and  the  same  propoBitlcois  are  urged 
in  this  proceeding  In  error. 

The  authorl^  of  the  sheriff  to  take  bail 
may  be  rested  upon  the  provisions  of  section 
143,  art  9,  of  the  Code  of  Criminal  Procedure, 
which  reads  as  follows:  **A  sheriff  or  other 
officer  arresting  a  person  under  a  warrant  or 
other  process,  or  holding  a  person  in  custody 
under  a  mittimus  in  or  upon  which  warrant 
or  mittimus  It  shall  appear  that  the  person 
Is  to  be  admitted  to  ball  In  a  specified  sum, 
may  take  the  ball  and  discharge  the  person 
ftom  actual  custody."  Gen.  St  1001,  $  6585. 
The  original  commitment  was  Issued  la 
strict  coii^illance  with  section  5G  of  the  Code 
of  Criminal  Procedure,  which  reads  as  fol- 
lows :  "If  the  defendant  is  committed  to  Jail, 
the  magistrate  shall  make  ont  a  written  or- 
der of  commitment,  signed  by  him,  which 
shall  be  delivered  to  the  Jailer  by  the  officer 
who  executes  the  order  of  commitment  He 
shall  Indorse  upon  the  order  of  commitment 
the  sum  in  which  bail  is  required."  Gen.  St 
1001,  S  640G.  That  instrument  contnined  a 
command  to  keep  the  accused  in  custody  un- 
til be  chonld  be  discharged  by  law,  and  con- 
stituted continuing  lawful  authorl^  to  bold 
the  prisoner  until  It  was  supplanted  by  some- 
thing sufficient  for  the  purpose.  If  it  be  true 
tbat  tbe  order  of  the  district  court  did  not 
Ipso  facto  create  a  new  and  paramount  au- 


thority for  tbe  detention  of  tbe  prlso:;er,  and 
could  not  do  so  until  a  copy  of  it  under  seal 
was  placed  in  the  sheriff's  hands,  then  tbe 
original  writ  was  not  superseded  and  custody 
by  virtue  of  it  continued  to  be  lawful. 

The  case  Is  quite  like  that  of  State  of  SI Iss- 
IsslppI  V.  Brown,  32  MIsa  275.  After  Indict- 
ment found  the  accused  was  arrested  upon  a 
capias,  and  held  in  custody.  A  mistrial  en- 
sued and  an  order  was  entered  of  record  that 
the  sheriff  admit  to  ball  in  a  sum  named, 
with  good  security.  The  sheriff  took  a  re- 
cognizance, which  was  broken,  and,  lu  revers- 
ing a  Judgment  discharging  the  sureties,  tbe 
court  said:  "It  was  held  in  Pace  v.  States 
25  Miss.  64,  that,  under  the  provisions  of  tbe 
act  of  1822  (Hutch.  Code.  p.  444,  c  28,  art  3, 
§  13),  the  sheriff  is  only  authorized  to  take  a 
recognizance  of  ball  from  a  party  whom  be 
may  arrest  on  the  process  of  a  dreolt  court 
In  this  case  It  appears  that  the  accoaed 
had  been  arrested  under  such  process,  and  for 
aught  that  appears  in  the  record,  was  in 
custody  tmder  that  arrest  at  tbe  time  of  tbe 
mistrial.  He  must  be  considered  as  in  cus- 
tody under  the  original  arrest,  until  It  be 
shown  tbat  he  was  duly  discharged.  Tbe 
order  made  by  the  court  after  the  mistrial, 
was  In  effect  an  order -of  recommitment  nntil 
the  defendant  should  give  bail;  and  he  was 
not  discharged  until  be  was  balled  in  vlrtoe 
of  the  recognizance  taken  by  the  sheriff.  He 
was  in  tbe  meantime  In  custody  under  tbe 
original  arrest  by  virtue  of  the  process  from 
the  circuit  court,  and  In  such  cases  the  sheriff 
has  authority  by  the  act  above  mmtloned  to 
take  recognizances." 

The  comuiltnient  described  In  section  56  of 
the  Criminal  Code  Is  In  fact  a  common-law 
mittimus  and  Is  within  tiie  purview  of  tbe 
language  of  section  143.  .  The  fact  tbat  tbe 
order  of  tlie  district  court  was  effectnal 
from  the  time  of  Its  making  to  Increase  the 
amount  of  ball  and  tbat  the  larger  sum  was 
not  Indorsed  upon  the  mittimus  did  not 
change  the  character  of  the  custody  or  de- 
prive the  sheriff  of  authority  to  take  bait 
Such  an  omission  Is  a  mere  irregularity 
within  the  meaning  of  section  154  of  tlie 
Criminal  Code,  which  reads  as  f olloira :  *'No 
action  upon  a  recognisance  shall  be  defeated, 
nor  idiall  Judgment  thereon  be  arrested,  on 
account  of  any  defect  of  form,  omission  of 
recital,  condition  of  undertaking  therein, 
neglect  of  tbe  clerk  or  maE^strate  to  note  or 
record  the  default  of  any  principal  or  surety 
at  the  term  when  such  default  shall  happen, 
or  of  any  other  irregularity,  so  that  It  be 
made  to  appear  tbat  the  defendant  was 
legally  In  custody  charged  with  a  public 
offense,  tbat  he  was  discharged  thereftrom  by 
reason  of  the  giving  of  the  recognizance  and 
tbat  It  can  be  ascertained  from  tbe  recogni- 
sance that  the  sureties  undertook  tbat  tbe  de- 
fisidant  should  appear  before  a  court  or 
magistrate  for  examination  or  trial  tor  sucb 
offense."  VnAer  fUM  statute  a  recognizance 
would  be  good  if,  after  ball  bad  been  fixed. 
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no  Indoraenient  wbatevw  of  tbe  amount  were 
made  upon  tbe  writ  of  detention. 

In  the  case  of  Trimble  v.  State,  8  Ind.  1B1> 
a  statute  similar  In  terms  to  tbe  one  Just 
quoted  was  relied  upon  to  soatain  a  judgment 
upon  a  recognisance.  The  report  of  tbe  de- 
cision reads:  "Tbe  sberiff  has  no  power  to 
fix  tlie  amount  of  ball;  and  a  recognisance 
wbereln  said  amount  was  fixed  by  Jilm, 
would,  tberefore,  probably  be  void.  But  the 
sberiff  has  a  right  to  take  a  recognizance  In 
a  sum  fixed  the  court,  or  an  associate 
Judge;  and  when  he  does  take  one  In  sucb 
a  sum,  we  do  not  ttilnk  It  Told  by  reason  of 
an  omission,  In  the  proper  officer,  to  indorse 
mch  sum  upon  the  writ  The  plea,  In  this 
case,  did  not  deny  that  tbe  amount  of  ball 
bad  been  fixed  by  the  proper  audiorlty,  nor 
that  the  sheriff  took  It  In  the  amount  fixed; 
but  It  simply  denied  ttiat  the  amount  had 
been  indorsed  upon  tbe  writ  and  was,  there- 
fore, as  we  think,  Insnffldent"  In  the  case 
of  State  T.  Creech,  60  Ho.  App.  877.  881,  it  Is 
■aid:  "It  farther  amwared  that  tiie  amount 
of  the  baU  bond  was  fixed  by  an  wder  of  the 
court  TblB  antborlsed  Uie  sheriff  to  take  the 
tiond,  although  toere  was  no  qiedficatlon  of 
■nid  amount  on  tbe  warrant  State  t.  Jen- 
Una,  24  Uo.  App.  488."  The  (pinion  In  Stete 

Jenkins  reads  flms:  "This  was.  aeeording- 
ly«  a  ease  wbere  the  sheriff  bad  tbe  defend- 
ant, Jenkins,  in  custody  *under  warrant  of 
commitment  on  account  of  foiling  to  find 
bflll,'  wltbln  the  language  of  section  1832, 
Rev.  St  1879,  and  he  accordingly  bad  tbe 
power  to  take  tbe  recognisance  under  the 
terms  of  the  statute,  unless  we  are  to  hold 
that  be  bad  no  sucb  power  because  the 
amount  of  ball  required.  Instead  of  being 
•gpeclfled  on  the  Warrant*  as  the  statute  re- 
cites, had  been  fixed  by  an  order  of  court  en- 
tered of  record.  So  to  hold  wonld  be  to  stick 
In  the  bark  of  tbe  statute."  In  toe  case  of 
George  t.  State,  3  Kan.  App.  506,  43  Pac  850. 
the  syllabus  correctly  states  the  law  as  fol- 
lows: "When  a  prisoner  Is  legally  In  cus- 
totly,  charged  with  a  public  offense,  and  tbe 
Justice  of  tbe  peace  has  ordered  that  he  be 
released  from  such  custody  upon  furnishing 
a  sufficient  recognizance  In  the  sum  of  ¥300 
for  bis  appearance  at  the  next  term  of  the 
district  court,  and  such  a  recognizance  Is 
fm-nlshed  and  Is  approved  by  tbe  sheriff, 
and  tbe  prisoner  Is  discharged  from  custody 
and  given  his  liberty  by  reason  pf  giving 
such  recognizance,  held,  that  upon  a  for- 
feiture of  such  recognizance  a  recovery 
thereon  cannot  be  defeated  becaose  the  jus- 
tice of  tbe  peace  neglected  to  Indorse  upon 
tbe  order  of  commitment  the  amount  of  ball 
rcQuired." 

Tbe  fact  that  the  sheriff  did  not  retain 
personal  possession  of  tbe  commitment  did 
not  destroy  his  authority.  The  document 
was  easily  accessible,  and  could  have  been 
produced  at  any  time  In  jurisdiction  of 
his  conduct.  Its  preservation  was  a  matter 
of  importance,  but  the  prisoner  was  in  law- 


ful custody  under  tt,  and  ball  might  have 
been  taken  by  virtue  of  It,  even  If  It  had 
been  lost,  or  If  tbe  sheriff  had  destn^ed  it 
"The  sheriff  undoubtedly  derives  bis  power 
to  take  the  recognizance,  under  section  2788 
of  the  Bevlsed  Code  of  1871,  from  the  Judg- 
ment of  tbe  Justice  of  tbe  peace  making  the 
commitment;  and  blsactionmuststrlctiy con- 
form to  toe  requirements  of  the  Judgment 
This  Judgment  Is  certified  to  him  by  the  mit- 
timus, but  the  loss  of  the  ccfrtiflcate  does 
not  vacate  the  Judgment,  nor  deprive  tbe 
sheriff  of  tbe  authority  to  take  balL  If,  not- 
wltbstaoding  Ita  kw,  he  does  take  a  recogni- 
zance In  exact  conformity  with  toe  judgment 
of  the  court,  as  set  forto  In  the  missing  mit- 
timus (aa  is  affirmatively  shown  to  have  been 
done  in  the  case  at  bar),  the  obligation  will 
be  valid  and  binding  upon  the  principal  and 
his  sureties."  Gomwell  v.  State,  63  Miss 
385. 

The  case  under  consideration  Is  clearly 
distinguishable  from  that  of  State  v.  Beebe, 
13  Kan.  689,  19  Am.  Rep.  93,  the  syllabus  of 
which  reads:  "Where  a  person  charged  with 
tbe  commission  of  a  criminal  offense  is  at 
liberty  on  ball,  and  his  sureties,  wlto  his  con- 
sent, but  wltoout  any  copy  of  tbe  recogni- 
zance, deliver  him  to  toe  sheriff,  taking  bis 
receipt  therefor,  held,  that  toe  sheriff,  with- 
out having  any  copy  of  tbe  recogni7.ance, 
cannot  lawfully  hold  the  accused  in  custody 
against  bis  will;  and  tberefore  that  tbe  ac- 
cused in  such  a  case  may  escape  from  toe 
custody  of  the  sheriff  wltoout  committing  a 
felony;  and  also  that  any  otoer  person  may 
assist  him  to  escape  without  committing  a 
felony."  When  ball  has  been  given  and  a 
prisoner  discharged,  all  process  for  bis  deten- 
tion becomes  functos  officio,  and  if  tbe  sure- 
ties afterward  return  him  to  custody  toe 
sberiff  must  have  new  authority  for  holding 
him.  The  statote  makes  express  provision 
for  such  cases  as  follows:  "Tbe  ball  must 
deliver  a  certified  copy  of  the  recognizance 
to  toe  sberiff,  with  the  principal;  and  the 
sheriff  must  accept  the  surrender  of  the 
principal  and  acknowledge  it  In  writing." 
Or.  Code,  S  150.  Gen.  St.  1901. 

In  view  of  this  statute  the  court  rightly 
observed;  "There  is  no  authority  anywhere 
given  to  toe  sureties  on  a  criminal  recogni- 
zance to  arrest  thplr  principal,  or  to  hold  bim 
In  custody,  or  to  deliver  bim  to  the  sheriff, 
without  a  copy  of  the  recognizance;  and  there 
Is  no  authority  anywhere  given  to  the  sheriff 
to  receive  such  principal,  or  to  retain  him  in 
custody,  unless  he  is  also  furnished  with  a 
copy  of  the  recognizance.  If  the  sheriff  can 
bold  a  person  in  custody  under  such  circum- 
stances, without  such  copy.  It  is  by  virtue  of 
some  authority  not  found  In  the  statotes. 
Where  a  person  has  been  arrested  on  a  crim- 
inal charge,  and  afterwards  set  at  liberty 
on  a  recognizance,  then  be  is  as  much  en- 
titled to  his  liberty  as  he  ever  was  before, 
and  cannot  again  be  deprived  of  bis  liberty 
except  by  following  toe  law.  There  can  bo 
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no  excuse  for  again  arresting  bim,  or  holding 
him  In  cuatody,  witbout  written  authority." 
State  y.  Beebe.  13  Kan.  589,  19  Am.  Rep.  93. 
The  case  of  State  v.  Hoilon,  22  Kan.  580.  has 
no  application  to  the  facts  of  this  controversy. 
The  only  authority  which  can  be  given  to  a 
sheriff  to  execute  a  sentence  is  a  certified 
copy  of  the  judgment  of  the  court  pronoun- 
cing it  Code  Cr.  Proc.  §  256;  Gen.  St,  1901, 
i  5701.  In  such  a  case  the  full  jurisdiction 
of  the  court  has  been  exercised.  The  prisoner 
1b  no  longer  held  as  a  subject  of  Its  order  to 
be  made  from  time  to  time.  Detention  for 
lack  of  bail  Is  at  an  end.  A  new  and  affirm; 
ative  step  Is  to  be  taken  which  nothing  but 
the  statutory  kind  of  process  can  Justify. 
Hence,  as  the  court  held,  If  a  person  senten- 
ced to  confinement  In  the  penitentiary  break 
away  from  a  sheriff  who  is  attempting  to 
convey  him  there  without  possessing  a  cer- 
tified copy  of  the  journal  entry  of  the  Judg- 
ment, he  is  not  guilty  of  an  escape. 

In  this  case  Clark  was,  at  the  beginning, 
rightfully  imprisoned  by  the  sheriff  under  a 
mittimus  duly  issued  upon  which  bail  In  a 
specified  sum  was  indorsed.  Lawful  at  Ita 
inception,  the  custody  could  not  become  un- 
lawful until  something  occurred  produdng 
such  result ;  and  once  in  existence,  the  power 
to  take  ball  continued  until  some  new  fact 
revoked  it  The  order  of  the  district  court 
was  a  further  command  of  record  to  continue 
to  keep  the  prisoner  in  custody  until  bail  In 
an  amount  specified  should  be  furnished,  and 
since  the  prisoner  was  already  in  proper  con- 
finement it  is  difficult  to  perceive  what  func- 
tion of  substance  a  certified  copy  of  the  order 
had  to  perform.  "The  record  of  the  common 
pleas  shows  the  order  to  commit  made  in 
open  court  In  such  case  a  mittimus  Is  not 
-  necessary — the  order  in  court  to  the  sherifF, 
Is  bis  auttiorlty,  and  the  evidence  of  it  being 
preserved  of  record,  no  writ  or  copy  of  the 
order  was  necessary."  State  for  Webb  v. 
Heathman,  Wright  (Ohio)  690,  691.  "A  pris- 
oner who  has  been  pro[>erly  and  legally  sen- 
tenced to  prison  cannot  he  released  sUnply 
because  there  is  an  imperfection  in  what  Is 
commonly  called  the  mittimus.  A  proper 
mittlmuB  can,  if  needed,  be  supplied  at  any 
time,  and  If  the  prisoner  is  safely  In  the  prop- 
er custody,  there  is  no  office  for  a  mittimus  to 
perform."  People  ex  rel.  v.  Baker,  89  N.  T. 
460,  465.  "But  It  is  said  further  that  the 
sheria  did  not  hold  the  prisoner  under  such 
authority  as  anthorized  the  sheriff  to  take 
the  ball.  It  folly  appears  that  the  sheriff 
held  the  prisoner  under  the  Judgment  of  this 
court  reversing  and  remanding  the  cause  and 
the  flpeciflc  direction  therein  to  oommlt  the 
prisoner  to  the  Lincoln  Jail  and  the  keeper 
Uiereot  to  await  the  action  of  the  circuit 
court  No  higher  or  greater  authority  is  re- 
quired by  the  law.  The  circuit  court  fixed 
the  ball,  and  under  these  circumstances  the 
sheriff,  being  in  chai^,  accepted  the  bail. 
This  is  enough.  Section  4380.  Rev.  St  1889, 
provides  that  it  is  sufficient  If  'it  be  made  to 


appear  from  the  whole  record  or  proceeding 
that  the  defendant  was  legally  In  costody, 
charged  with  a  criminal  offense,  that  he  was 
discharged  therefrom  by  reason  of  the  giv- 
ing of  the  recognizance,  and  that  it  can  be 
ascertained  from  the  recognizance,  that  the 
sureties  undertook  that  the  defendant  should 
appear  before  a  court  or  magistrate  at  a  term 
or  time  specified  for  trial.'  State  t.  Morgan. 
124  Mo.  479,  28  S.  W.  17.  All  of  which  amply 
appears  In  this  record,  and  the  statute  an- 
swers all  the  points'  made  against  the  Judg- 
ment It  la  a  wise  and  wholesome  piece  of 
legislation  and  should  be  enforced  in  the 
spirit  of  its  enactment  There  was  no  error 
in  permitting  the  sheriff  to  testify  be  receiv- 
ed the  prisoner  from  the  marshal  of  the  Su- 
preme Court  and  held  him  under  the  judg- 
ment of  this  court"  State  t.  Austin,  141 
Mo.  481,  487.  43  S.  W.  165. 

This  court  has  remarked  upon  several 
occasions  the  sweeping  effect  of  section  154 
of  the  Criminal  Code  upon  the  old  law  relat- 
ing to  recognizances.  It  creates  a  statutory 
estoppel  against  the  pleading  by  the  obligors 
in  such  instruments  of  any  but  the  moat 
substantial  defenses.  As  the  Supreme  Court 
of  Arkansas  has  well  said:  "Tiiia  Is  not  a 
criminal  prosecution,  but  a  common  suit 
upon  a  bond  for  money,  an  action  to  enforce 
a  civil  contract  iKtween  these  sureties  and 
the  state.  And  we  know  of  no  rule  requir- 
ing any  greater  strictness  in  construing  this 
law  than  any  other  legislative  act  upon  civil 
contracts,  and  instpad  of  adhering  to  the  ut- 
most atrlctness  as  in  prosecutions  for  high 
crimes,  we  must  give  the  law  a  fair  and  lib- 
eral construction  to  carry  out  the  provisions 
of  the  statute  and  enforce  the  contract  in  the 
spirit  of  the  law,  and  as  it  was  understood 
between  the  parties,  and  such  construction  it 
clearly  what  was  intended  by  the  L^isiature, 
as  shown  by  section  SO  of  the  Criminal  Code, 
in  which  it  is  enacted  that  no  'irregularity,  so 
that  it  be  made  to  appear  that  the  defendant 
was  legally  In  custody  charged  with  a  public 
offense,  and  that  he  was  discharged  there- 
from by  reason  of  the  giving  of  the  bond  or 
recognizance,  and  that  it  can  he  ascertained 
from  the  bond  or  recognizance  that  the  ball 
undertook  that  the  defendant  should  appear 
before  a  magistrate  for  the  trial  thereof,  etc 
shall  render  the  bail  bond  or  recognizance 
invalid.'  "   Pinsou  et  al.  v.  State,  28  Ark.  397. 

The  sheriff  is  an  officer  who  has  auttioritr 
to  take  b&iL  Assuming  the  order  of  the  dis- 
trict court  to  be  of  a  higher  character  than 
the  writ  issued  by  the  Justice  of  the  peace, 
it  properly  may  he  r^rded  as  a  precept  ct 
commitment  In  which  bail  In  a  specified  sum 
appeared;  and  If  strict  formality  required 
that  a  coi^  of  it  be  issued  to  the  sheriff,  the 
failure  to  do  so  was  an  Irregularity  merely, 
the  prisoner  contiiiued  to  be  in  lawful  cus- 
tody and  the  sheriff  had  authority  to  take 
ball  and  discharge  him.  Tlie  time  and  place 
of  holding  the  next  term  of  the  district  court 
of  Logan  county  after  April  Vi,  190^  were 
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fixed  by  law,  and  aU  tbe  nuttten  apeidfied  hy 
seetloB  154  ot  tbe  Criminal  Oode  sid&cient^ 
appear  in  the  recognizance. 

No  Injnry  la  shown  to  have  resulted  from 
tbe  orerrDUng  of  an  objection  to  tbe  admis- 
sion of  certain  depositions  becanse^  flioogh 
in  the  custody  of  the  clerk,  they  had  not  been 
marked  filed  tme  day  before  Uxe  trial.  Hence 
the  error,  if  any  were  committed,  was  not  pre- 
jndlclal.  If  the  d^Fendants  had  beoi  misled 
or  overreached  in  any  particular,  a  dlfterent 
mling  mlg^t  have  been  reaoired.  Trae,  It 
was  the  duty  of  the  clerk,  when  he  received 
It,  to  have  marked  it  filed  (Oode,  IS  710-712); 
bat  it  was  a  purely  formal  act,  which,  having 
been  omitted,  the  court  should  have  ordered 
done  at  once.  The  omission  of  the  clerk  to 
note  the  fact  of  filing  shonld  not  deifflve  tbe 
party  of  the  rlgbt  to  use  this  testimony. 
Hogendobler  v.  Lyon,  12  Kan.  276. 

One  of  tbe  defenses  to  the  action  was  that 
the  principal  in  the  recognisance  was  killed 
by  accident  in  the  city  of  Omaha,  Neb.,  be- 
fore forfdtnr^  and  evidence  to  that  ^ect 
was  Introduced.  On  the  part  of  tlie  state 
various  officials  of  the  dty  of  Omaha  and  of 
Douglas  county,  Neb.,  on  which  it  is  situated, 
testified  to  keeping,  by  virtue  of  city  ordin- 
ances and  state  laws,  records  of  deaths 
accldoit  In  tbe  CII7  and  county,  t^Mn  which 
record^  the  death  of  Clark  did  not  a^iear. 
It  is  urged  that  the  official  character  of  the 
records  was  not  proved  by  competent  evi- 
dence. Tbe  legal  authority  for  the  records 
was  a  collateral  matter.  The  fact  that  rec- 
ords aetnaUy  were  k^  was  the  important 
thing,  and  furnished  a  basis  for  the  testimony 
to  which  objection  is  made.  Tlie  weight  of 
the  evidence  was  matwially  increased  be- 
cause the  witnesses  believed  they  were'  act- 
ing  under  the  oanpelUng  force  of  valid 
statntes  and  ordinances.  If,  however,  those 
eiuu*tment8  had  been,  In  fact.  Invalid  because, 
for  example,  they  were  nnconstttntloual,  the 
evidence  could  not  be  rejected  on  that  ground. 

Tbe  Jndgmoit  of  tbe  district  court  is  affirm- 
ed.  All  tbe  Justices  concurring. 


(37  Colo,  sot 

ABHTON  V.  GABBSTSON. 
(Sapreme  Court  o{  Colorado.    June  4,  1006.) 

Vbhue— Change— Defendant's  Residence. 

Mills'  Ann.  Code^  §  27,  provides  that  an  ao 
tioa  shall  be  triable  in  tbe  county  in  which  tbe 
defendant  reaides  bat  that  action  on  notes  shall 
be  tried  in  the  county  where  payable,  and  sec- 
tion 29  provides  that  the  court  may,  on  good 
cause  shown,  change  the  place  of  trial  when 
the  county,  designated  in  the  complaint  Is  not 
the  proper  county.  Held,  that  where  a  de- 
fendant sued  on  his  note  resided  in  a  county 
other  than  that  in  the  district  coart  of  which 
the  action  was  comnienced,  and  the  note  was 
not  payable  in  such  county,  it  was  error  to 
refuse  bis  timely  application  for  a  removal. 

[Ed.  Note. — For  casea  In  point,  see  vol.  48, 
Cent.  Dig.  Venue,  (  15.] 

Error  to  District  Court,  Arapahoe  County ; 
Frank  W.  Owers,  Judge. 


Action  by  Phll^  Oarretson  against  Scott 
Asfaton.  Judgment  In  favor  of  plaintlffl,  and 

defendant  brings  error.  Reversed. 

This  action  was  commenced  In  the  district ' 
conrt  of  Arapahoe  county  July  6,  1891,  upon 
two  promissory  notes  dated  and  executed 
at  the  town  of  Victor,  Teller  county,  Colo. 
Summons  was  served  upon  plaintiff  In  er- 
ror, the  defendant  below,  the  15th  day  of 
July,  1891,  at  Victor,  in  the  county  of  Teller, 
state  of  Colorado.  On  August  2d  the  de- 
fendant filed  an  answer,  and  at  the  same 
time  an  application  for  change  of  venue, 
supported  by  affldavlt,  to  the  effect  that  the 
notes  sued  on  were  executed  at  the  town  of 
Victor,  and  county  of  Teller,  and  that  the 
defendant  at  the  time  of  the  service  of  tlie 
gammons  was  a  bona  fide  resident  of  said 
county.  On  March  10,  1802,  the  application 
was  denied,  and  thereafter  Judgment  render- 
ed against  defendant  upon  the  pleading. 
Section  27  of  Mills'  Ann.  Oode  provides,  in- 
ter alia,  "In  all  other  cases  the  action  shall 
be  tried  in  the  county  in  which  tbe  defend- 
ants, or  any  of  them  may  reside  at  the  com- 
mencement of  the  action,  or  in  the  county 
where  tbe  plaintiff  resides  when  service  is 
made  on  the  defendant  in  such  coun^; 
*  *  *  actions  upon  notes  or  bills  of  ex- 
change in  the  county  where  the  aame  are 
made  payable."  Section  29  provides:  "The 
court  may,  on  good  cause  shown,  change  tbe 
place  of  trial  In  the  following  cases :  First, 
when  the  county  designated  In  the  complaint 
-is  not  the  proper  county.** 

Ralph  Hartxel  and  James  O.  Staifcweather, 
for  plaintlft  in  error.  BlAsler*  McLean  A 
Bennett,  tor  defendant  in  error. 


OODDABD,  J.  (sfter  stetlng  the  facte). 
The  Inrlsdlctloa  of  our  district  courts  is  co- 
extoulve  with  the  stete;  but  when  an  action 
la  brought  In  a  county  other  than  that  in 
which  it  should  be  tried,  tbe  detsndant  msy 
avail  himself  of  his  rigbt  to  change  the 
vame  to  the  proper  county.  Fletcher  et  al. 
v.  Stowell.  17  Colo.  94,  28  Pac.  820;  Was- 
son  V.  Hoffman,  4  Colo.  App.  •Wl,  86  Paa 
446.  And  upon  a  proper  showing  tbe  duty 
of  tbe  conrt  is  mandatory, 'and  Ite  jurisdic- 
tion is  divested  except  for  tbe  purpose  of 
msking  tbe  order  of  removal.  D.  &  R.  6. 
R.  B.  Ga  V.  Cabin,  8  Colo.  App.  158,  46 
Pac  285;  Smith  v.  The  People,  2  Colo.  App. 
99,  29  Pac.  921;  pearse  v.  Bordeleau,  S  Cola 
App.  861,  38  Pac.  140.  iM  language  of 
section  27  above  quoted  expressly  provides 
that  all  cases,  ualos  otherwise  provided, 
shall  be  trted  in  tiie  county  of  defmdantfs 
residence,  unless  service  of  summons  Is  made 
upon  defendant  in  the  county  where  plaintiff 
resides,  with  an  exc^Ion  among  othirs  that 
actions  upon -notes  or  bills  0!  exchange  may 
be  tried  In  the  oonnly  where  the  same  are 
made  payable.  The  notes  in  question  w«« 
not  made  payable  In  the  county  oLArapaboe. 
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and  therefore  did  not  come  within  the  ex- 
ception last  mentioned. 

In  the  circumstances  of  this  case,  the  de- 
fendant, having  made  his  application  in  apt 
time,  bad  the  right  to  hare  the  action  tried 
in  the  county  of  his  residence,  and  the  court 
erred  In  denying  his  application  for  removal. 
People  V.  District  Court,  30  Colo.  123,  G9  Pac. 
597.  The  cases  cited  and  relied  upon  by 
counsel  for  defendant  In  error  Involved  the 
construction  of  section  24  of  the  Code  of 
18T7,  and  aectlonSS,  c.  62,  ofthe  Codeof  1883, 
which  were  materially  different  from  the 
present  provision  on  the  subject,  and  are 
not  applicable  to  the  case  In  baud. 

It  Is  unnecessary  to  conelder  the  other 
assignments  of  error  since,  for  the  reasons 
given,  tile  judgment  must  be  reversed  and 
the  cause  remanded,  and  It  Is  so  ordered. 

Reversed. 

GABBEUT,  C  3.,  and  BAILBT,  ooncor. 


<36  Colo.  8») 

TEMPLB  T.  MAGBUDEB. 
(Supreme  Court  of  Colorado.    April  2,  lOOG.) 

1.  EvinENCE—BECOEoa— Books  of  Obiqinai. 
Ehtbt— Pbblimihabt  Pboof. 

A  phjrsician's  account  book,  though  a  book 
of  origioai  entry,  is  inadmissible  to  prove 
charges  entered  therein,  without  the  preliminary 
proof  retiuire^  b^  Mills*  Ann.  St.  §  4S17,  that 
the  entries  therein  were  made  by  the  physician 
and  were  true  and  just. 

[Ed.  Note. — For  ca^ce  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  §3  1G2S-1C37.] 

2.  Witnesses— Competency  —  TaANSAcnons 
With  Deceased  Pebson. 

Under  Mills'  Ann.  St.  S  4816,  providing 
that  no  party  to  a  civil  action  or  proceeding,  or 
person  directly  interested  in  the  event  siiall 
testify  in  his  own  beimlf,  when  any  adverse 
party  sues  or  defends  as  the  executor  or  ad- 
ministrator of  any  deceased  person,  unless  when 
'Called  as  a  witness  by  such  adverse  party  so 
suing  or  defending,  a  physician  in  a  proceeding 
to  establish  a  claim  (or  medical  services  against 
a  decedent's  estate  waa  not  qualified  to  testify, 
against  the  administrator's  objection,  on  any 
matter  or  at  all. 

Appeal  from  District  Court,  Teller  County; 
Louis  W.  Cunningham,  Judge. 

Proceeding  by  C.  A  Magruder  to  establish 
a  claim  for  medit;al  services  against  W.  O. 
Temple,  as  administrator  of  the  estate  of 
Thomas  Keating,  deceased.  From  a  judg- 
ment in  favor  of  plaintiff,  the  administrator 
appeals.  Reversed. 

J.  M.  Brlnson,  for  appellant  Charles  F. 
Oanaanl  and  David  P.  Wilder,  for  appellee. 

GODDARD,  J.  On  March  13,  1001,  C.  A. 
Magruder,  the  appellee,  presented  to  the  coun- 
ty court  of  Teller  County  a  claim  against 
the  estate  of  Thomas  Keating  for  $333  for 
medical  services  rendered  aald  Keating.  The 
court  allowed  $100  and  disallowed  the  re- 
mainder. From  this  Ju<^ment  Magruder  ap- 
pealed to  the  dlBtrict  court  On  January 
7»  190%  the  catue  was  tried  to  the  court,  and 


judgment  rendered  In  favor  of  Magmder 
for  $333  against  the  estate.  The  administra- 
tor brings  the  case  here  for  review.  The 
principal  errors  assigned  and  discussed  are 
the  following:  First,  admitting  In  evidence 
the  account  book  of  appellee;  second,  in  per- 
mitting the  appellee  to  testify  of  his  own 
motion  over  the  objection  of  appellant. 

1.  The  reasons  assigned  In  support  of  the 
first  objection  are  that  the  book  Is  not  a  book 
of  original  entry,  and  was  admitted  witliout 
making  the  preliminary  proof  required  by 
statute.  Under  the  ruling  In  Plummer  v. 
Struby-Estabrooke  Co.,  23  Colo.  190,  47  Pac. 
2&4,  the  t>ook  In  question  must  be  held  to  be 
a  book  of  original  entry,  and  would  have 
been  admissible  In  evidence  had  the  prelimin- 
ary proof  required  by  the  statute  been  made. 
Mills'  Ann.  St.  9  4817.  There  was  no  compli- 
imce  with  the  statute  in  this  respect,  and  tlie 
twok  should  not  have  been  admitted  in  evi- 
dence. 

2.  It  was  clearly  error  for  the  court  to 
permit  the  claimant  to  tratify  in  the  case. 
Section  4816,  Mills'  Ann.  St  provides  that 
"no  party  to  any  civil  action,  suit  or  pro- 
ceeding, or  person  directly  interested  In  the 
event  thereof,  shall  be  allowed  to  testify 
therein,  of  his  own  motion,  or  In  his  own 
behalf,  •  •  •  when  any  adverse  party 
sues  or  defends  as  the  *  *  *  executor  or 
administrator  •  *  •  of  any  deceased 
person  •  •  «  unless  when  called  as  a 
witness  by  such  adverse  party  so  suing  or 
defending."  By  the  plain  and  positive  pro- 
vision of  this  statute,  the  appellee  was  Incom- 
petent to  testify  In  the  cause  of  his  own  mo- 
tion, and  over  the  objection  of  appellant, 
npon  any  matter,  or  at  all.  That  this  Is 
the  purpose  and  meaning  of  this  statute  is 
settled  by  previous  decisions  of  this  court  and 
ofithecourtof  appeals,  among  them :  Whitsett 
T.  Kersbow,  4  Colo.  419;  Gilham  v.  French,  6 
Colo.  196;  Palmer  T.  Hanna,  6  Colo.  55;  Jones 
T.  Henshall,  3  Cola  App.  448.  34  Pac  254. 

We  bare  read  the  ^tire  testimony  set  out 
In  the  transcript  of  the  record,  and  are  un- 
able to  find  fiufflclent  competent  evidence 
to  support  the  judgment.  The  foregoing  «- 
rors,  therefore,  necessitate  a  reversal.  Judg- 
ment reversed,  and  cause  rauanded  for  a 
new  trial. 

Reversed. 

GABBEBT.  O.  J.,  and  BAILET,  con- 
cur. 

(w  Colo,  un 

COVINGTON  V.  PEOPLE. 
(Supreme  Court  of  Colorado.  April  2,  1900.) 
1.  Criuinal  Law— Motion  in  Abbest— E4e- 

FECTS  IN  iNFOBMATiON— GBAMMATICAL  Mlfl- 
TAKE. 

Under  Mills'  Ann.  St.  ft  1433.  providing 
thnt  no  motion  in  arrest  of  judgment  shall  he 
sustained  for  any  matter  not  affecting  the  merits 
of  the  ofTcnse  chaned,  an  information  charging 
that  accwed  did  "In  end  upon  the  body  of  one 
Winnie  Adams  felonlonsly  *  *  *  and  of  Jus 
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malice  aforethongltt  commtt  an  assaalti  and  sbe, 
the  said  Winnie  Adams,  then  and  there  felon- 
loiuly  •  *  *  and  of  bia  malice  aforethought 
did  kill  and  mnrder,"  though  grammatically  in- 
correct hj  reason  of  the  word  "she,"  charges 
that  defendant  killed  Winnie  Adams,  and  is 
aufficient  as  against  a  motion  in  arrest.  ^ 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  2158:  nl  ZT,  Cent 
Dig.  Indictment  and  Information,  |}  209-213.] 

2.  HouiciDE  —  Evidence  —  CiBCUMSTANTiAi. 

E  VIDEMCE— STATUTBS— INSTRUCTIO  N8. 

At  a  trial  Cor  homicide  it  appeared  that  a 
witness  and  accused  were  outside  of  a  house 
tallcing,  when  decedent  stepped  out  and  called 
to  the  witness,  who  walked  away  four  or  five 
steps,  when  accused  fired  his  pistol,  killing  deced- 
ent. Before  the  witness  walked  away,  he  saw  the 
accused  with  his  hand  on  his  pistol.  Another 
witness  testified  that  when  decedent  came  into 
the  house  she  said  that  she  was.  shot  and  that 
accused  had  shot  her.  Held,  that  the  evidence 
was  not  ctrcomstantial,  within  Mills'  Ann.  St.  % 
1170,  as  amended  by  Laws  1001,  p.  153.  c.  64, 
which  provides  that  no  penon  shall  suffer  the 
death  penalty  who  shall  be  convicted  on  circam- 
Btantial  evidence  alone ;  and  the  court  properly 
cliargpd  the  jury  that  the  death  penalty  might 
be  inflicted. 

3.  Same  —  MuBDEB  m  Second  Deobee  — In- 

8TBUCTIOR8. 

An  instruction,  on  a  trial  for  homicide, 
stating  that  ttie  jury  might  presiune  that  ac- 
cosed  intended  the  usual  and  ordinary  conse- 

?:uences  as  the  result  of  bis  act,  and  if  they 
onnd  that  accused  Intentionally  fired  a  pistol 
at  decedent,  and  that  the  bullet  struck  decedent, 
inflicting  on  her  a  mortal  wound,  they  might 
imply  that  accused  feloniously  and  of  his  malice 
aforethought  mardered  decedent,  authorizing  a 
verdict  of  guilty  of  murder  in  the  second  degrecv 
was  not  erroneous,  for  it  left  to  the  jur^  to  de- 
termine whether  accused  intentionally  fired  the 
fatal  shot. 

4.  Cbtvinai.  Law  —  iNaTKVcnoHB— Bxtdsai. 
ov  Requests. 

It  is  not  error  to  refuse  requested  Instroc- 
tloDB,  embodied  in  those  given. 
6.  Same— Affligabiltty  of  iNSTBUcnons  to 

Evidence. 

Where,  on  a  trial  for  homicide,  there  was 
no  evidence  that  the  killing  was  the  result  of 
accident  or  of  carelessness  in  the  hnndling  of  a 
pistol  by  defendant,  who  denied  all  knowledge  of 
the  shooting,  instructions  directing  ttie  jury  to 
acquit,  if  tlie  killing  was  accidental,  were  prop- 
erly refused. 

[EM.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Ijiw,  Jf  1982-1985.] 

6.  Same  —  Abouhent  of  Counsel— Coumekt 

OK  Evidence. 

^^'here,  on  a  trail  for  bomlddc  the  evidence 
showed  tliat  some  time  previous  to  the  shooting 
accused  was  engaged  in  another  shooting  affray  ; 
that  he  owned  and  carried  a  ^un  in  a  peaceable 
eommnnity  without  any  legitimate  excuse ;  that 
ha  had  on  the  night  of  the  killing  drawn  a  gun 
on  a  third  petson,  and  later,  in  order  to  en- 
force a  certain  demand,  had  fired  Into  the  air; 
that  on  the  same  night  be  was  seen  outside  of 
his  own  house  with  a  gun  in  bis  band  while 
carrying  a  bucket  of  coal— it  was  not  error  for 
the  prosecuting  attorney  to  say  In  his  ailment 
that  defendant  might  have  bad  a  good  reputa* 
tlon,  but  that  be  bad  gone  wrong  and  had  es- 
tablished a  reputation    for  being  a  gun  man." 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  U  1670.  1G74.] 

Error  to  District  Court,  El  Paso  County ; 
Robert  E.  Lewis,  Judge. 

Henry  Covington  was  convicted  of  murder 
in  second  degree,  and  be  brings  error.  Af- 
nnned. 

80P^-68 


T.  J.  Black,  for  plaintiff  In  erron.  N.  O. 
Hlller.  Atty.  Gen.,  and  I.  B.  MeWUIe.  Aast 
Atty.  Gen.,  for  the  State. 

GODDARD,  J.  The  plalntitf  In  error,  de- 
fendant below,  was  convicted  of  tbe  crime  of 
murder  In  the  second  degree  and  sentenced 
to  tbe  state  penitentiary  for  a  term  of  from 
10  to  12  years  at  hard  labor. 

Upon  tbe  overruling  of  a  motion  for  a  new 
trlnl,  counsel  for  defendant  Interposed  a  mo- 
tion in  arrest  of  Judgment,  for  tbe  reason 
that  the  Information  does  not  state  facts  suf- 
ficient to  constitute  murder  In  either  degree. 
The  Information  charges  that:  "Henry  Cov- 
ington, on  the  4th  day  of  January,  A.  D.  1905, 
at  tbe  said  county  of  El  Paso,  did  then  and 
there  In  and  upon  the  body  of  one  Winnie 
Adams  feloniously,  unlawfully,  willfully,  and 
of  his  malice  aforethought  commit  an  as- 
sault, and  she,  tbe  said  Winnie  Adams,  then 
and  there  feloniously,  unlawfully,  willfully, 
and  of  his  malice  aforethought  did  kill  and 
murder."  It  la  contended  that  by  using  the 
pronoun  "she"  tbe  pleader  charges  tbe  de- 
ceased with  the  commissloq  of  murder,  and 
that  tbe  defendant  Is  simply  charged  with  an 
assault  While  tbe  information  Is  subject 
to  criticism  because  of  the  wrongful  use  of 
tbe  pronoun.  It  at  most  amounts  to  only  a 
grammatical  error,  and  there  la  no  doubt 
that,  when  taken  In  connection  with  tbe  oth- 
er averments,  the  Information  charges  that 
the  defendant  killed  Winnie  Adams.  It  Is 
well  settled  that  grammatical  errors  should 
be  disregarded  If  the  real  Intention  and 
meaning  of  tbe  Information  la  not  obscured 
thereby.  In  Dickson  v.  State,  Ga.  689,  tbe 
court,  in  considering  an  Indictment  where 
the  graider  and  number  of  two  persons  were 
involved,  thus  disposed  of  a  like  objectltm : 
"This  Is  an  unsightly  literary  blemtsh,  but 
not  a  grave  legal  Infirmity,  In  school  tbe 
composition  would  not  pass,  but  it  may  be 
tolerated  in  the  courtbouse.  Tbe  meaning  to 
clear,  ttiongh  the  verbal  Inaccuracy  is  glaring. 
We  may  regret  that  those  wbo  write  affidavits 
and  warrants  guard  ttaeir  pronouns  witb  so 
little  vigilance,  but  we  cannot  hold,  aa  mat- 
ter of  law,  that  their  bad  grammar  Titlates 
tbe  documents."  Section  1433,  Mills'  Ann. 
St,  provides  that :  "No  motion  In  arrest  of 
judgmoit  or  writ  of  error  shall  be  sustained 
for  any  matter  not  affecting  the  real  merits 
of  the  offense  charged."  Tbe  use  of  tbe 
wrong  pronoun  did  not  affect  tbe  real  merits 
of  tbe  offense  charged.  Tbe  defoidant  was 
In  no  way  misled  or  prejudiced  by  the  use 
thereof.  The  court  did  not  err  in  ovemiUiv 
tbe  motion. 

It  appears  from  tbe  undisputed  testimony 
that  while  somewhat  under  tbe  Influence  of 
liquor  the  defendant,  on  the  evening  of  the 
4tb  of  January,  1005,  visited  the  house  of 
Winnie  Adams,  tbe  deceased,  where  were 
present  Samuel  Terry,  Fred  Hopkins,  Bailey 
Trimble,  and  the  deceased ;  that  upon  bis  ot- 
tering the  house  Hoi»kIns  advance;!  to  shak* 
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hands  with  the  def^dant,  who  drew  a  re- 
volver and  said,  "Don't  come  any  nearer  me, 
I  will  shoot  you,"  whereapon  Hopkins  backed 
off,  and  the  defendant  added,  "No,  I  don't 
mean  to  hurt  yon  or  anybody,"  and  threw  hla 
gun  upon  the  floor,  saying:  "I  don't  meau 
to  hurt  anybody.  I  want  to  show  you  that  it 
la  a  safety.  It  Is  as  safety  a  gun  as  a  man 
can  carry."  Hopkins  picked  the  gun  np  and 
placed  It  upon  the  table  or  dresser.  After 
remaining  there  some  time  the  defendant 
said:  "I  believe  I  will  go  home.  Give  me 
my  gun."  That  he  (Hopkins)  gave  the  de- 
fendant the  gun,  and  defendant  started  to  go 
and  said  to  Terry,  "I  want  to  see  you."  Ter- 
ry went  out  of  the  house  with  him,  and  while 
outetde  talking  the  deceased  went  out  to  get 
some  coal.  What  occurred  when  she  stepped 
out  of  the  door  is  described  by  Terry  as  fol- 
lows: "Then  Winnie  Adams  she  comes  out 
the  door.  When  she  throws  the  door  open 
the  light  was  right  on  us,  you  know.  Well, 
she  calls  me,  'Step  here  a  minute,  Sam,*  and 
I  Bald,  'Excuse  me,  Mr.  Covington,'  so  I  turns 
my  back  off  and  walks  about  four  steps  or 
five.  Be  fired  this  gun  just  like  that,  bang  I 
and  she  hollered  and  had  the  gun  pointed 
Just  like  that  Q.  Now^  where  were  you  and 
Winnie  Adams?  A.  Well,  I  was  standing, 
like  she  come  ont  the  door  here,  and  I  was 
standing  something  like  this,  and  he  was 
right  over  there,  and  he  had  the  gun  on  me 
like  that  She  hollered,  'Oh.  I  am  shot ! 
I  am  shot  I*  and  ran  on  in  the  house.  Well, 
Z  goes  on  In  behind  her.  *  *  *  Q.  Did 
the  bullet  hit  you?  A.  Tes,  It  glanced  my 
finger  right  there,  and  then  he  said  like  this, 
'Close  that  door.'  "  Upon  cross-examination : 
"Q.  Yon  say,  just  as  you  turned  your  back  to 
them,  the  shot  was  fired?  A.  Tes,  sir.  Q. 
As  you  turned  your  back  to  Covington?  A 
Tes,  sir.  Q.  Tou  weren't  looking  at  him, 
then,  when  the  shot  was  fired?  A.  No,  sir; 
I  didn't  exactly  have  my  back  turned  on  him 
When  he  fired.  Q.  But  you  didn't  see  him  at 
the  time  the  shot  was  fired?  A  No.  Q.  You 
heard  but  one  shot?  A.  That  Is  all.  •  *  <• 
Q.  Where  did  yon  say  the  bullet  struck  you? 
A.  I  said  it  glanced  my  finger.  Q.  Just 
point  out  to  the  Jury  the  fingers  or  the  finger 
that  It  glanced?  A.  Right  there  [showing 
Jury].  Q.  The  fourth  finger  of  the  right 
hand?  A  Yes,  sir.  Q.  How  were  yon  stand- 
ing at  the  time  you  received  the  shot? 
A  Well,  Z  was  standing  Just  about  at  the 
slde^  Bomethli^  like  this,  and  he  was  stand- 
ing over  there;  a  straight  shot  Q.  Were 
you  north,  south,  ^st,  or  west  of  him?  A.  I 
was  on  the  side  of  her  here.  Q.  You  were  at 
the  side  of  her?  A  Yes,  sir.  Q.  Was  she 
exactly  north  of  you,  or  bow?  A.  She  was 
exactly,  Just  like  me  and  you,  sitting  here 
this  way.  Q.  Were  yon  facing  her,  or  side- 
ways, or  how?  A.  I  was  going  up  to  her, 
and  stopped  sideways  to  her.  She  was  bend- 
big  over  picking  up  coal.  Q.  And  you  were 
between  her  and  Covington?  A.  Yes ;  sort  of 
tQgllng  like,  you  know.  ■  Q.  Near  what  door 


was  sh^  standing?  A.  She  was  standing 
near  the  south  door.  Q.  About  how  far  was 
she  from  the  bouse?  A  Well,  she  was  about 
two  feet,  I  guess,  from  the  houae.  Q.  How 
far  was  Covington  away  when  yon  last  saw 
him?  A.  Well,  Covington  was  about  six 
yards  off  from  the  door."  The  defendant 
testified:  That  he  never  had  any  difficulty 
or  misunderstanding  with  Sam  Terry.  Re- 
lations with  him  were  friendly.  Never  had 
any  difficulty  or  misunderstanding  with  Fred 
Hopkins  or  with  Bailey  Trimble.  "Terry 
gave  me  a  drink  of  whisky  at  about  6  o'clock 
January  4,  1905.  Went  to  Winnie  Adams* 
bouse  about  8  or  half  past  8.  Drank  liquor 
a  good  many  tlm^.  He  called  it  red  whisky. 
Q.  Did  you  have  any  trouble  with  anybody 
there?  A.  No,  sir,  not  a  word.  Q.  Do  you 
remember  of  having  any  trouble  with  hlra 
[Hopkins]?  A.  No,  sir.  Q.  How  long  had 
you  been  there  when  he  [Hopkins]  came?  A 
When  I  came  over  to  the  house  Mr.  Hopkins 
and  Miss  Adams  was  standing  outside  the 
door  talking.  Q.  How  long  were  they  on 
the  outside  after  yon  went  in?  A.  About  30 
to  45  minutes.  Q.  Did  you  have  any  trouble 
with  Hopkins  after  be  came  In?  A.  No.  Q. 
Were  yon  drunk  or  sober  when  Hopkins  came 
In?  A.  Pretty  well  tanked  up.  Q.  Do  you 
remember  what  occurred  after  Hopkins  came 
In?  A  Yes,  sir.  Hopkins  came  in  and  Miss 
Adams  went  right  behind,  and  Hopkins  walk- 
ed up  to  the  stove  and  warmed  his  hands, 
*  *  *  and  sat  down;  and  after  that  I 
don't  remember  anything  else  that  occurred 
in  the  house  that  night  *  *  *  Q.  Did 
you  Intentionally  fire  that  gun  either  at  Win- 
nie Adams  or  Terry,  or  even  IntentionaUy 
fire  It  ofe?  '  A  I  haven't  fired  any  at  all,  not 
to  my  knowledge.  Sp^t  night  of  January 
4th  last  at  my  house.  Q.  Where  did  yon  get 
your  breakfast  this  morning,  January  5tb? 
A.  At  home.  After  breakfast  wait  to  work 
in  the  mines.  Saw  Terry.  I  says  to  him: 
'Good  morning,  Sam.  I  hear  Z  shot  yon  last 
Alght,  and  Miss  Adams.  Can  it  be  so?*  He 
said,  'Yes.'  I  says,  *I  am  awfully  sorry.*  Q. 
When  did  you  first  learn  that  you  were  char- 
ged with  the  shooting?  A  The  next  morn- 
ing. Q.  Who  told  you?  A  ZJeftwIch.  I 
told  him  I  dldn*t  know  anything  about  It" 
We  have  stated  the  evidence  Oius  fully  In  or- 
der that  the  merits  of  the  objections  to  the 
giving  and  refusing  of  certain  Instnictlcms 
may  be  better  understood. 

Error  is  assigned  upon  the  giving  of  in- 
structions Nos.  2  and  5,  t)ecauae  therein  the 
jury  are  told  that  the  death  penalty  might  be 
Indicted,  Incontraventlon  of  section  3176,  Mills' 
Ann.  St,  as  amended  by  Laws  1901,  p.  153, 
c  64,  which  provides,  inter  alia :  "Nor  shall 
any  person  suffer  the  death  potalty  who 
shall  be  convicted  upon  circumstantial  evi- 
dence alone.*'  Zt  Is  Insisted  that  there  is  no 
direct  evidence  as  to  the  fact  of  the  sbooting, 
and  that  Terry's  statement  that  d^endant 
fired  the  shot  is  but  an  Infer^ice  based  up- 
on surrounding  circumstances^  and  not  upon 
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actual  obBerratldii,  and  Is,  Uierefinv,  to  be 
r^ardfld  as  drcmnstaiitlal  erideace  within 
tbe  meaning  of  the  statute.  Whlki  it  Is 
true  that  Uie  witness  testified  that  he  turned 
and  walked  towards  the  deoeased,  he  de- 
scribes how  the  eon  was  fired,  and  how 
tile  gun  was  pointed.  He  stated  that  he  did 
not  exactlr  have  his  back  turned  on  defmd- 
ant  when  be  fired,  and  he  tben  goes  on  to 
describe  to  tiie  imy  the  position  that  he 
was  In,  and  ai^:  **I  was  standing  some- 
thing like  this,  and  be  was  right  oTer  there, 
and  he  bad  the  gun  on  me  like  that;"  that 
the  bullet  glanced  his  finger.  In  answer 
to  the  qnestton,  "How  were  jon  standing 
at  the  time  70U  received  the  shot?"  he  an- 
swer^ "Well,  I  was  standing  just  about  at 
the  sld^  Btnnetblng  like  this,  and  be  was 
atanding  over  there;  a  straight  shot;"  that 
he  was  *^rt  of  angling  between  the  deceased 
and  Oovlngton."  Furthermwe,  Hopkins  testi- 
fies that  when  Winnie  Adams  came  In  tiie 
door  she  screamed  that  she  was  shot,  and 
when  asked  who  shot  ber  sbe  said  Henry '' 
(Kington.  Wblle  It  may  be  that  Terry 
was  not  looking  at  Oovlngton  at  tbe  In- 
stant he  fired  Ibe  shot,  yet  the  lnter?al  was 
so  short  between  the  time  he  saw  htm  with 
bis  band  upon  bis  gun  and  the  time  he 
beard  tbe  report  and  felt  the  effect  of  the 
bullet' on  bis  finger,  and  from  the  fact  that 
tte  saw  the  posltUm  In  which  Gorlngttm  held 
tbe  gun  Immediately  upon  the  shot  being 
fired,  In  tiiese  clixnunstances  we  think  It  can 
be  said  ttaat  the  witness  was,  cognlxant 
tbrou^  bis  senses  of  the  fact  that  Oorli^ 
ton  fired  the  shot,  and  that  his  evidence  as 
to  that  ftct  is  not  clrcnmstantlali  within 
the  oontemplatlon  of  the  statute; 

Instruction  Na  6,  when  token  as  a  whole. 
Is  not  subject  to  the  criticism  urged  against 
it  by  ooonsel  for  plaintiff  in  error.  While 
the  court  at  the  outset  stated  to  tbe  jury 
that  tb^  might  presume  that  tbe  defoid- 
ant  Intended  tbe  usual  and  ordinary  nm- 
sequttKes  as  the  result  of  his  act,  ^  im- 
mediately following  this  expression  the  court 
used  this  language:  "And  if  you  find  and 
believe  from  tbe  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  Inten- 
tionally fired  a  deadly  weapon,  to  wit,  a 
loaded  pistol,  at  Winnie  Adams,  *  *  * 
and  that  the  bullet  fired  from  said  pistol 
struck  Winnie  Adams,  infilcUng  on  her  a 
mortal  wonnd,  from  wblcb  siie  died  the  next 
day.  then  you  are  at  llber^  to  imply  that 
tbe  defendant  did  unlawfully,  wlllfnily, 
feloniously,  and  ot  his  malice  aforethought 
kill  and  murder  said  Winnie  Adams,  and  in 
that  ermt  you  will  find  him  guilty  of  mnrder 
In  tbe  second  degree.**  This  Instruction  as 
a  whole  correctly  states  tbe  law,  and  left 
tt  to  the  Jury  to  determine  from  the  evidence 
whether  defendant  Intmtlonally  fired  the 
fatel  shot  It  Is  a  well-settled  mle  that 
the  trial  court  In  Its  instructions  should  avoid 
Indicating  Its  opinion  as  to  any  material 
matter  of  fac^  and  that  any  violation  of' 


this  mle  that  infiuraces  tbe  fury  to  tbe  prejr 
udlce  of  ttie  defaidant  would  constitute 
reversible  error.  And  while  It  must  be  con- 
ceded that  tbe  trial  Judge  cued  an  expression 
to  Instruction  No.  8  that  was  Improper,  in 
fbst  it  assumed  that  defendant  shot  deceased, 
yet,  wlien  c<m8ldered  In  connection  with  the 
context;  we  do  not  tUnk  it  can  reasonably 
be  said  that  the  jury  undmtood  this 
pres^ott  aa  intended  to  convey  to  than  an 
opinion  on  tbe  part  of  the  court  tiiat  defend- 
ant fired  tite  sbot  That  the  eiqireaslon  was 
inadvertentily  made  Is  evldoit  Tbe  court 
was  Instructing  the  Jury  as  to  tbe  degree 
of  Intoxication  that  would  relieve  the  defend- 
ant from  the  extreme  penalty  of  tbe  law 
and  would  reduce  tbe  hmnlclde  from  murdw 
to  tbe  first  to  murder  of  tiie  second  degree. 
It  was  not  the  purpose  of  this  tostmction 
to  call  the  Jury's  attention  to  the  fact  of  tiie 
shooting,  but  to  ttie  condition  of  d^endant 
at  tba  tlme-^betber  be  was  so  deeply  In- 
toxicated as  to  be  tocapable  of  forming  to 
his  mind  a  design  premeditatedly  and  de- 
liberately to  do  the  act  And  from  other 
InstrncUons  theretofore  given,  and  from  what 
follows  to  this  Instruction,  tlie  Jury  were 
clearly  advised,  and  understood,  that  it  was 
exclusively  th^  dofy  and  province  to  find 
from  Ibe  evidence  not  only  the  fact  as  to 
whether  Kir  not  tbe  defttidant  fired  the  shot 
but  as  to  whether  be  did  so  Intenttonally 
and  of  his  malice  aforetbooght,  and  their 
verdict  Indicates  that  tb^  disdiareed  this 
duty  r^rdless  of  any  tottmatlon  of  tbe 
court 

Gonns^  fbr  platotlff  in  errw  earnestly  to- 
slst  that  tbe  court  erred  4n  refusing  to  submit 
-to  the  Jury  certato  requests  for  Insfructloiui 
on  b^lf  of  the  defendant  After  careful 
consideration  of  these  objections,  we  are  tif 
the  opinion  toat  while  some  of  these  requests 
correctly  announce  the  law,  and  might  with 
proprie^  have  been  given,  yet  to  view  of  the 
evidence  and  tiie  Instroctions  given,  we  do 
not  tidnk  the  cotot  committed  reversible 
errm  to  refusing  them.  In  otb^  vrords,  the 
court  to  ite  instructions  repeatedly  told  the 
Jury  wbat  was  essential  to  be  proved  In  ordor 
to  ctmvlct  tbe  defendant  of  murd»  to  the 
second  degree,  wbidi  Ifl  the  offense  for  whidi 
he  was  convicted.  They  were  told  tiiat  if 
they  found  and  bdleved  from  tiie  evidence 
beyond  a  reasonable  doubt  tiiat  he  bad  In- 
tentionally fired  a  loaded  pistol  at  and  did 
willfully,  fetonlotuly,  and  of  bis  malice  afore- 
thous^t  kill,  Winnie  Adams,  tiiey  might  find 
him  guilty  of  that  offense.  Ihey  were  also 
told  tiiat  the  defendant  was  presumed  to  be 
tonocent  of  any  offense,  and  that  before  they 
could  convict  him  tiie  people  must  overcome 
tiiat  presumption  by  proving  blm  guilty  be- 
yond a  reasonable  doubt  and  if  tiiey  had  a 
reasonable  doubt  they  must  acquit  him. 
These  instructions  cover  and  correctiy  state 
tbe  law  applicable  to  the  evidence  to  toe  case, 
and  we  think  are  equivalent  to,  and  fully 
announce  toe  law  as  eontatoed  ini^tbe  def«id< 
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ant's  reqnests  trambered  S,  6,  7,  8,  9,  11,  13, 
14, 18,  and  22.  The  court,  therefore,  did  not 
commit  rererBlble  error  In  refusing  the  latter. 
*'It  was  competent  for  the  court  to  reject  all 
the  prayers  offered,  and  grant  Instructions 
to  the  jury  In  Its  own  language;  and  when 
these  are  correct,  and  cover  tbe  whole 
ground,  the  judgment  will  not  be  reversed, 
even  though  some  of  the  rejected  prayers 
might  properly  have  been  granted."  Mc- 
Caity  V.  Harris,  40  Atl.  Rep.  414;  Ddtx  v. 
Begnler,  27  Kan.  05;  People  v.  Bene,  130  Gal. 
159.  62  Pac.  401;  City  of  Boulder  v.  Fowler, 
11  Colo.  306,  IS  Pac.  337. 

Bequests  Nos.  4, 19,  and  20  In  effect  direct- 
ed tbe  jury  to  acquit  If  tbe  killing  was  ac- 
cidental. There  was  no  e\idence  Introduced 
that  tended  to  diow  that  the  killing  of  de- 
ceased was  the  result  of  accldcmt  or  of  care- 
lessnesB  In  the  handling  of  the  pistol  1^  the 
defendant  He  denied  all  knowledge  of  the 
shooting,  and  It  Is  clear  that  no  inference 
that  the  shooting  was  accidental  or  the  result 
of  carelessness  Is  dedudble  from  the  facts 
as  detailed  by  tlie  other  witnesses.  In  tiieae 
circumstances,  these  InstmctlonB  were  prop- 
erly refused. 

"Hie  objection  to  the  question  pn^wunded 
to  the  juror  Perkins  we  think  was  properly 
sustained  for  tbe  reason  given  by  tbe  court. 
It  could  not  be  determined  at  tibat  time  what 
tlie  evidenoe  would  develop,  and  white  the 
remark  made  by  the  court  to  the  effect  that 
counsel  was  "misleading  the  jury"  was,  to 
say  the  least,  lll-advlscd,  since  it  ml^^t  have 
been  understood  by  the  jury  as  a  reflection 
upon  the  good  faltb  of  counsel,  and  have  con- 
veyed to  the  jury  the  impression  that  he  waa 
not  treating  ttiem  fairly  In  his  examination, 
yet  we  do  not  tiilnk  It  constltutea  a  aufflcleut 
reason  for  revising  the  judgment 

In  addressing  the  Jury  the  district  attorney^ 
referring  to  the  testimony  introduced  by  the 
defendant  as  to  good  character,  used  tbe  fol- 
lowing language:  "The  defendant  may  have 
had  a  good  reputation,  but  he  haa.  gone 
wrong.  He  has  gone  out  there  and  estab- 
lished a  reputation  for  being  a  gun  man." 
ThlB  language  was  objected  to  by  counsel, 
and  the  objection  was  overruled.  It  ap- 
peared from  Hie  defendant's  testimony  that 
some  time  previous  to  the  shooting  In  ques- 
tion he  was  engaged  In  another  shooting  af- 
fray, and  on  cross-examination  he  testified 
as  follows:  "Q.  Did  you  have  your  gun 
when  you  went  there  that  night?  A.  When 
I  started  over  tiiere?  Yea,  sir.  Q.  Did  you 
have  it  In  your  hand?  '  A,  Tes,  sir.  Q.  And 
you  took  two  shots  at  the  fellow,  didn't  you? 
A.  Tes,  sir."  Thla  circumstance,  taken  In 
connection  with  tbe  fact  that  he  owned  and 
carried  a  gun  in  a  peaceable  community 
without  any  legitimate  excuse  for  so  doing, 
and  bad  on  the  night  in  question  drawn  It 
on  Hopkins,  and  later,  in  order  to  enforce 
bis  demand  that  tbe  door  to  Winnie  Adams' 
bouse  be  closed  and  tbe  lis^ta  <stlngulsbed, 
fired  into  the  air,  and  shortly  after  0  o'clock 


on  the  same  nli^t  was  seen  outside  of  his 
own  house  with  tbe  gun  in  his  hand  while 
carrying  a  bucket  of  era.!,  was  sufflfdent  to 
justify  tbe  district  attorney  In  drawing  the 
inference  that,  notwithstanding  his  former 
reputation,  he  had  "gone  wrong"  uid  «tab- 
llshed  a  reputation  for  being  a  "gun  man." 
The  jury  had  heard  tills  testimony,  and  the 
evidence  of  defendant's  good  diaracter,  and 
it  was  clearly  within  the  scope  of  legitimate 
argument  for  the  district  attorney  to  state 
to  them  what  conclusion.  In  bis  judgment, 
as  to  defendant's  character  for  peace  and 
quiet  was  logically  dedudble  thereftom. 
Tbe  remarks  of  tbe  district  attorney  were 
th^rore  witiitn  tiie  record. 

After  a  careful  consideration  of  tiie  record 
and  the  able  and  exhaustive  briefs  of  counsel 
for  plaintiff  In  emn;  we  are  constrained  to 
say  that  while  some  of  the  objections  urged . 
mielit  have  been  avoided  by  the  exercise  of 
more  care  and  liberality  on  the  part  of  tbe 
trial  judge,  yet,  In  view  of  all  the  teatimony, 
they  occasioned  no  prejudice  to  the  plaintiff 
In  error  tiiat  would  justify  setting  aside  tbe 
verdict,  which,  in  our  i^lnlon.  Is  amply  sup* 
ported  by  tbe  evidence. 

Hie  judgment  is  therefore  affirmed. 

Affirmed 

OABBBBT,  C.  X,  and  BAII^Y,  J.,  concnr. 


(M  Colo.  Sli- 

UNION  STBEL  ft  CHAIN  CO.  WAG- 
ONER. 

(Supreme  Court  of  Colorado.    April  2,  1006. 
Rehearing  Denied  May  7,  1906.) 

EvioKNCB  —  Contracts  —  Actions  —  Exfbbss 

CONTBACT  —  VaLUB  —  SlUILAB  EVIOEHCS 
OlVEN  BY  AOVEBSE  FaBTY. 

Where  a  case  was  tried  on  an  express  con- 
tract defendant  to  pay  plaintiff  an  aereed 
price  for  machinery,  both  parties  Ignoring  a 
cause  of  action  on  a  quantum  meruit  contaioed 
in  the  complaint,  the  court  committed  no  error 
in  excluding  evidence  by  the  defendant  as  to  tiie 
value  of  the  machinery,  though  aimilar  evi- 
dence had  been  admitted  in  behalf  of  pLuntifL 
[Ed.  Note. — For  eases  In  point,  see  v^  20, 
Cent  Dig.  Evidence,  |  450.] 

Error  to  District  Court,  Arajtahoe  Oonnty; 
Peter  L.  Palmer,  Judge. 

Action  by  John  Wagoner  against  the  Union 
Steel  &  Chain  Company.  From  a  Judg- 
ment In  favor  of  plaintiff,  defoidant  brings 
error.  Aflirmed. 

0.  H.  Pierce  and  Henry  T.  Sale,  for  plabi* 
tiff  In  error.  George  P.  Steele,  for  Cjfend- 
ant  in  error, 

QUNTEB,  J.  Oliia  case  waa  tried  mxm  an 
express  cmitract  by  defendant  to  pay  to  plain- 
tiff an  agreed  price  for  certain  machineiy; 
both  parties  ignoring  a  cause  of  action  upon 
a  quantum  meruit  also  oontiilned  in  tbe  oom- 
plaint  The  case  was  tried  to  tiie  court,  re- 
sulting in  a  finding  and  judgment  for  plain- 
tiff, defendant  In  error  herew 
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As  the  cause  of  action  concededly  proceed- 
ed upon  wns  aa  express  contract  to  pay  a 
stipulated  price,  tbe  court  committed  no  er- 
ror in  excluding  any  evidence  offered  by 
defendant  going  to  the  value  of  the  machin- 
ery luToIred.  The  mere  fact  that  the  court 
admitted  evidence  upon  this  Immaterial  is- 
sue, to  wit,  the  value  of  the  machinery,  in 
behalf  of  plaintiff,  was  no  reason  why  it 
should  repeat  tbe  error  by  receiving  like 
testimony  from  the  defendant  The  ruling 
simply  excluded  Immaterial  testimony,  and 
was  not  error.  The  contract  between  plain- 
tiff and  defendant  was  effected  through  an 
agent.  Plaintiff  In  testifying  stated  the 
transaction  aa  reported  to  hlni  by  his  agent. 
It  Is  said  this  was  error.  It  suffices  to  say 
that  this  testimony  was  admitted  without 
objectloQ.  Plaintiff  testified  to  a  conversa- 
tion with  the  representative  of  defendant 
wherein  such  representative  admitted  the  con- 
tract sued  on,  and  It  is  said  the  court  re- 
fused to  permit  defendant  to  give  evidence 
as  to  this  conversation.  The  facts  fall  to 
sustain  this  contention.  There  was  no  effort 
to  show  by  other  witnesses  such  conversa- 
tion, and  there  was  no  ruling  of  tbe  court 
excluding  tbe  evidence  of  other  witnesses 
going  to  this  conversation. 

It  Is  further  contended  tbat  tbe  evidence 
does  not  sui^rt  the  finding  and  Judgment 
of  the  court  There  was  evidence  for  plain- 
tiff which,  if  credited,  made  out  the  cause 
of  action  sued  on.  Tbts  being  true,  there 
was  evidence  sufficient  to  sustain  the  find- 
ing, and  Judgment  of  the  coikrt 

The  Judgment  below  is  affirmed. 

The  CHIBr  JUSTICE  and  HAXWBLL, 
conciir. 

m  Ooio.  US) 

HOBAN  V.  BOTGB. 
(8apr«ne  Court  oi  Colorado.    June  4,  1906.) 
L  Mines  and  Mincbals— Location— Action 

TO  t>ETEItUlNK  RIGHTS. 

In  a  suit  in  snpport  of  an  adverse  to  a 
ntining  dahn,  a  showing  that  plaintiff's  location 
was  made  on  ground  embraced  within  a  prior, 
valid,  subsisting  location  Is  a  bar  to  bis  recovery. 

2.  Appf:ai^Habui.rbb  Ebbob— Exci.usion  of 
Evidence. 

The  erroneous  refusal  of  a  competent  offer 
of  proof  is  rever^ble  error,  though  tbe  evidence 
in  support  of  the  offer  might  not  have  been  suf- 
ficient to  prove  it. 

{EA.  Note. — For  cases  in  point  see  vol.  S. 
Cent  Dig.  Appeal  and  Error,  If  41S7,  4189.] 

Appeal  from  District  Conrt,  Clear  CredE 
County;  Frank  W.  Owers,  Judge. 

Action  by  IT.  W.  Boyer  against  J.  J.  Hoban 
In  support  of  an  adverse  to  a  mining  claim. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Jleversed  and  remanded. 


W.  A.  Williams,  for  appellant  John  J. 
White,  for  appellee. 

CAMPBELL,  J.  This  Is  an  action  in  sup- 
port of  an  adverse  claim  filed  in  the  United 
States  Land  Office.  The  controversy  Is  over 
a  strip  of  ground  In  conflict  between  the 
Golconda  lode  mining  claim,  owned  by  thd 
plaintiff,  and  the  Davidson  No.  1  lode,  own- 
ed by  tbe  defendant  The  result  of  the  trial 
was  a  Judgment  for  tbe  plaintiff,  from  which 
the  defendant  appeals.  Two  grounds  are  re- 
lied ujran  for  reversal. 

1.  Tbe  defendant  maintains  that  the  ver- 
dict of  tbe  Jury  was  manifestly  against  tbe 
weight  of  the  evidence.  Our  examination 
of  the  record  discloses  that  tbe  evidence  was 
in  serious  conflict,  but  was  legally  sufficient 
to  support  tbe  verdict  The  verdict  is  not 
so  manifestly  against  Its  weight  as  to  indi- 
cate that  It  was  tbe  result  of  passion  or 
prejudice. 

2.  The  defendant  offered  to  show  that  at 
the  time  the  Golconda  lode  was  located  the 
same  ground,  Including  the  discovery  point, 
was  embraced  within  a  prior,  valid,  subsist- 
ing location.  Tbta  offer  of  proof  was  refused 
by  the  court  on  plaintiff's  objection  tbat  such 
evidence  was  Incompetent  and  Immaterial 
and  did  not  tend  to  prove  any  issue  In  the 
case.  The  answer  denied  that  plaintiff's  lo- 
cation was  good;  hence  this  ruling  was 
wrong,  and  because  of  It  the  Judgment  must 
be  reversed.  A  valid  lode  mining  location 
must  be  upon  unoccupied  and  unappropriat- 
ed public  domain.  In  a  snlt  In  support  of 
an  adverse  claim,  the  defendant  may  show 
tbat  tbe  plaintiff's  location  was  made  upon 
ground  embraced  within  a  prior,  valid,  sub- 
sIstlDg  location,  and  If  he  succeeds  In  the 
same  It  la  a  bar  to  plaintiff's  recovery.  Arm- 
strong et  al.  V.  Lower,  6  Colo.  393;  Girard 
V.  Carson,  22  Colo.  345,  44  Pac.  508;  Michael 
V.  Mills,  22  Colo.  439,  45  Pac.  429;  Calhoun 
Mining  Co.  v.  Ajax  Mining  Co.,  27  Colo.  1, 
59  Pac.  607,  50  L.  R.  A.  209,  83  Am.  St.  Rep. 
17;  Kirk  v.  Meldrum,  28  Colo.  453,  65  Pac. 
033;  Moyle  v.  Buliene,  7  Colo.  App.  808,  40 
Pac.  69;  Gwllllm  v.  Donnellan,  115  U.  8. 
45,  5  Sup.  Ct  1110,  29  U  Ed.  348;  Del 
i»j.onte  M.  Co.  v.  Last  Chance  Co.,  171  U.  S. 
55,  18  Sup.  Ct.  895,  43  L.  Ed.  72.  Plaintiff 
does  not  question  the  for^^olng  rule,  but 
denies  Its  applicability  to  tbe  facts.  We  fall 
to  perceive  the  force  of  appellee's  argmnent 
It  may  be  that  defendant's  evidence  might 
not  be  sufficient  to  prove  the  offer ;  but.  If  so, 
that  cannot  avail  the  plaintiff  here.  It  was 
a  good  offer,  and  evidence,  If  any,  in  support 
of  It  should  have  been  admitted. 

Tbe  Judgment  is  reversed,  and  tbe  cause 
remanded, 
ueversed. 

GABBEBT,  a  J.,  and  fflEELEi;  J.,  concur. 


Digitized  by  Google 


838 


85  PAGIFIO  BEPOBTBB. 


<Oo»o. 


(H  Colo.  888) 

HICEET  r.  ANHEUSER-BUSCH  BROW- 
ING ASS'N. 

(Supreme  Court  of  Colorado.  April  2,  1906.) 

1:-  JoDouENTs  —  Res  Adjttdioata— FiitDiNas 

—Effect. 

Plaintiff  aoed  on  April  3,  1900,  to  recover 
a  debt  and  to  foreclose  a  deed  of  trust  secur- 
ing payment  Pending  this  unit  the  debtor  died, 
and,  an  admiaistrator  tiaving  been  appointed, 
he  was  substituted  as  defendant.  On  September 
2G,  1900,  plaintiff  presented  to  the  probate  court 
a  petition  allej;ing  the  pendency  of  the  fore- 
closure proceeding,  the  cop;  of  the  note  sued 
on,  and  praying  the- allowance  of  the  same,  and 
that  plaintiff  be  permitted  to  proceed  with  the 
foreclosure.  On  November  19th  judgment  was 
rendered  ia  the  probate  court,  in  which  it  was 
found  that  "more  than  six  years  had  intervened 
between,  the  date  the  cause  of  action  presented 
by  claimant  arose  and  the  time  set  for  the  bear- 
ing of  said  claim."  wherefor  the  claim  was  dia- 
alfowed.  Held,  that  such  judgment  was  not  a 
findiog  that  the  debt  was  barred  on  the  date  the 
foreclosure  action  was  begun,  and  hence  the 
judgment  was  no  bar  to  that  action. 
'tEd.  Note. — For  cases  in  point,  see  toL  30, 
Cent.  Dig.  Jodgment,  |  1181.] 

2.  PijfcADTNO— New  Matter— Replt. 

Where  new  matter  pleaded  in  an  answer  did 

not  constitute  a  defense  to  the  cause  of  action  al- 
leged in  the  complaint,  a  reply  was  unnecessary. 

[Edi  Note. — For  cases  in  point,  see  vol.  30, 
Cent'  Dig.  Pleading,  §  324.] 

8.  Appeal— Objection  Not  Raised  Below. 

Where  a  motion  for  judgment  on  the  plead- 
ings was  orally  made  by  plaiatiCE  on  the  d«iial 
or  defendant's  moti9n  for  a  similar  Judgment, 
and  defendant's  counsel,  bein^  present  in  court, 
ihade  lio  objection  to  the  hearing  of  such  motion, 
becnuse  no  written  notice  required  by  Civ.  Code, 
{  372,  had  been  sexved,  and  did  not  call  the  mat- 
ter to  the  timely  attention  of  the  trial  court, 
he  was  estopped  to  raise  such  objection  on  ap- 
ical. 

"  [fid.  Note.— For  cases  in  point,  sec  vol.  3, 
Cent.  Dig.  Appeal  and  Krror,  S§  1205.  1209.] 

Appeal  from  District  Court,  Pueblo  Coun- 
tyi  N.  Walker  Dlzon,  Judge. 
,  Action  by  the  Anheuser-Busch  Brewing  As- 
sociation against  Victor  De  Carli  and  another, 
revlred  after  the  death  of  Carli  in  the  name 
of  J^bll  J.  HIckey,  as  administrator.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

On  April  S,  iSpO,  the  appellee  craunenoed 
tbls  action  against  Victor  De  Carli  and  Max 
Schwer  to  lecovev  the  sum  of  f 1,000  and  In- 
terest tipon  a  promissory  note  dated.  April 
S,  1898,  payable  12  months  after  date,  s^- 
ed  by  De  Carli,  and  to  foreclose  a  certain 
trust  deed  given  De  Carli  to  Schwer,  as 
trustee,  to  secure  the  payment  of  said  note. 
Summons  was  issued  and  served  on  De  Garlt 
On  April  10,  1900,  be  died.  On  May  14,  1900, 
Phil  J.  Hickey.  the  appellant  was  appointed 
administrator  of  hU  estata  On  November 
80,  1900,  the  administrator  was  substltntsd 
as  defendant.  His  demurrer  to  the  complaint 
was  ovemiled,  and  on  Mardi  6,  1001,  be  an- 
swered, admitting  the  execution  of  ibe  note 
and  trust  deed  by  his  intestate,  end  alleged 
as  a  special  defense  that  on  the  22d  day  of 
September,  1000,  the  appellee  presented  to 


the  probate  court  of  the  county  of  Pueblo  a 
petltl(»i  setting  forth  the  pendency  of  flie 
forecloBure  proceeding  In  the  district  court, 
a  copy  of  the  note  sued  on  thertin,  and  ask- 
ing for  an  allowance  of  the  same,  and  that  It 
be  authorized  to  proceed  wth  such  foredo- 
sure;  that  on  the  19th  day  of  November, 
1000.  a  Jodgment  was  rendered  In  the  pn4>ate 
court,  In  which  it  was  found  that  "more  than 
six  years  had  intervoied  between  the  date 
the  cause  of  action  presrated  by  the  claim- 
ant arose  and  the  time  set  for  the  hearing 
of  said  claim,"  and  the  claim  was  disallow- 
ed, and  that  no  ai^wal  was  token  from  this 
judgment    Appellee  filed  Ite  r^UcatlmL  to 
this  answer,   admitting  the  facto  therein 
pleaded,  alleging  that  the  object  of  filing  said, 
claim  was  "for  the  ultimate  purpose  of  en- 
abling plaintiff  to  participate  in  the  general 
estate  of  De  Carli  to  the  extent  of  any 
deficiency  Judgment  wbldb  mlfl^t  be  obtain- 
ed" In  the  foredoBure  salt,  and  averring  that 
at  the  time  of  said  bearing  the  plaintiff  ex- 
hibited  to  said  county  court  the  files  in  this 
action,  and  further  averring  "that  the  effect 
of  said  judgment  rmdOTed  oa  matters  occnr- 
ring  subsequent  to  the  instttntirai  of  tbla 
suit,  and  with  full  knowledge  of  this  action^ 
was  not  sufficient  to,  and  did  not,  oiut  this 
court  of  Jurisdiction  In  this  action,  and  is 
no  bar  to  the  prosecution  of  this  action,  to  a 
final  judgm«Lt"   On  the  80th  day  of  Inly. 
1901,  appellant  filed  a  motion  for  Judgment 
on  the  pleadings,  and  afterwards,  and  on 
the  9th  day  of  Novembcar,  the  court  ovcamled 
this  motion,  afid  on  motion  ot  appdlee's  coun- 
sel rendered  a  Judgmmt  and  decree  In  tto 
favor.   From  this  Judgment  this  ajfDeBl  la 
prosecuted. 

Albert  L.  Murray  (Calvin  E.  Reed,  of  conn- 
Bel),  for  appellant.  John  R,  Dixon,  for  aj^- 
pellee. 

60DDABD,  J.  tofter  stating  the  facte^. 
1.  Counsel  for  iMppellant  Insist  that  the  Judg- 
ment Yff  the  county  court  disallowing  the 
claim  was  res  adjudlcata,  and  barred  the 
right  to  recover  on  tbe  note  in  this  action. 
The  finding  of  the  court  as  set  forth  in  the 
answer  la  "that  the  conrt  doth  further  find 
as  a  matter  of  fact  that  more  than  six  yeara 
have  Intervened  betvreen  the  date  the  caaae 
of  action  *  *  *  arose  and  the  time  set 
for  the  hearing  of  said  claim,"  and  fOr  this 
reason  disallowed  the  claim.  In  order  to 
constitute  an  estoppel  fay  Judgment^  the  same 
identical  matter  must  have  hem  iin  issue  lu 
the  former  suit,  and  the  precise  fact  deter- 
mined by  the  former  Judgment.  Allen  v. 
Triteh,  5  Coto.  222;  De  Bollar  v.  Hanacome. 
158  U.  S.  216, 15  Sup.  Ct  816,  89  L.  Ed.  056. 
The  finding  that  the  note  In  question  was  not 
probable  against  the  estete  of  De  Carli,  be- 
cause barred  by  the  statote  of  limitations  at 
the  time  of  the  hearhig  In  the  county  court, 
is  in  no  sense  a  finding  that  it  was  barred 
on  the  3d  day  of  April,  1900,  the  date  this 
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action  was  commenced.  The  Jadgment  of  the 
county  ooQrt,  therefore,  eountitated  no  bar  to 
the  «iforceioent  of  the  note  in  this  action,  nor 
In  any  way  precluded  the  district  court  from 
ezerdstng  Its  preTloual;  acquired  Jiirladio* 
tlon  in  the  foreclosure  proceedinga 

2.  It  is  unneceasary  to  consider  the  objec- 
tion that  the  reply  "does  not  deny  the  new 
matter  set  op  In  tiie  answer,"  since  no  reply 
was  necessary,  for  the  reason  that  the  new 
matter,  as  we  have  seen,  did  not  constitute 
a  defense  to  the  cause  of  action  set  forth  In 
the  complaint 

3.  A  furtlier  error  relied  on  Is  that  the 
court  rendered  Judgment  upon  the  oral  mo- 
tion of  counsel  for  appellee  without  written 
notice  of  such  motion.  In  support  of  this 
objection  counsel  rely  upon  section  372  of  the 
Civil  Code,  which  requires  written  notice  of 
all  motions  "except  those  made  during  the 
progress  of  a  trial."  The  record  discloses 
that  counsel  for  appellant  filed  a  written  mo- 
tion for  Jadgm«it  on  the  pleadings,  which, 
after  ai^ument  by  respective  counsel,  was 
overruled.  Upon  the  orerruHng  of  this  mo- 
tion, counsel  for  appellee  asked  for  Judg- 
ment This  was  done  In  the  presence  of 
connsel  for  the  appellant  and  upon  the  close 
of  the  argument  on  the  former  motion.  The 
counsel  for  appellant  being  present  in  court 
and  asking  for  Judgment  In  his  favor  upon 
the  pleadings,  and  making  no  objection  to 
the  hearing  of  a  similar  motion  opposing 
counsel  upon  the  ground  that  no  written  no- 
tice had  been  served,  we  think  should  be  held 
to  have  waived  the  service  of  such  notice, 
and  he  will  not  now  be  permitted  to  avail 
himself  of  an  error  (if  It  be  such)  that  could 
have  been  avoided  by  calling  the  matter  to 
the  timely  attention  of  the  trial  court 

For  the  fore^lng  rwacnu  the  Jn^mmt  la 
affirmed. 
Affirmed. 

GABBBRT,  0.  3^  and  BAILE7,  X,  ccacur. 


(36  Colo.  Stt) 

OOODTEOONTZ  v.  IMES. 
(Supreme  Court  of  Colorado.    April  2,  1006.) 

1.  Apfeai/— Failurb  to  Show  Bbbob— Bul- 
XRQ  on  Motion. 

Wbere  the  record  on  appeal  does  not  show 
that  a  motion  to  dismiss  tor  alleged  failure 
to  file  a  bond  for  costs  within  the  time  allowed 
was  supported  by  affidavit  or  any  o^her  form  of 
proof,  an  order  denying  the  motion  cannot  be 
mterfered  with. 

2.  Sake— Dismissai^Failube  to  Snow  Fi- 
nal .JUDOHENT. 

Where  the  record  does  not  show  that  any 
fl^^ju^nuent  was  rendered,  the  appeal  will  be 

Appeal  from  Montezuma  Oounty  Court;  C. 

3.  Scfaamhorst  Judge. 

Action  by  John  Imes  against  Jennie  Goody- 
kooQtz.  A  motion  to  dismiss  the  action  for 
failure  to  file  a  bond  for  costs  was  denied, 
and  defendant  appeals.  Appeal  dismissed. 


8.  W.  Carpenter,  fior  appellant  P.  *  O.' 

£3118,  for  appellee. 

OABIPBELL,  J.  Upon  the  application  of 
the  defendant  below,  appellant  here,  the 
plalntlflT,  appellee  here,  was  required  by  en 
order  of  the  court  made  on  the  8d  day  Of 
Jtine,  ]Q01,  to  file,  by  the  Incoming  of  court 
on  the  first  day  of  the  following  September 
term,  a  bond  or  security  for  costs  of  the 
action  to  be  approved  by  the  clerk  of  the^ 
court  On  the  SOth  day  of  August  the  stat-' 
utory  instrument  was  filed,  though  not  ap- 
proved at  that  time.  On  the  2d  day  of  the 
following  September,  which  was  the  first  day 
of  the  September  term  of  court,  the  surety 
justified,  and  the  bond  theretofore  filed  was 
approved  by  the  clerk.  After  the  bond  was 
filed  in  August  but  before  it  was  approved' 
on  the  2d  of  September,  as  the  defendant 
claims,  she  filed  her  motion  of  date  Septem-' 
ber  2  to  dismiss  the  action  because  the  ap- 
proved security  or  bond  was  not  filed  before- 
the  incoming  of  court  on  the  first  day  of  the 
September  term,  ■  though  It  was  previously 
filed  In  August  and  subsequently  apprd^af 
on  September  2d,  but  after  court  convened 
on  that  day.  The  court  overruled  the  mo- 
tion, and  this  ruling  is  the  only  error  asdgn- 
ed  by  defendant  upon  this  appeal. 

1.  The  principal  contention  of  appellant 
seems  to  be  that  the  court  erred  In  consider- 
ing the  first  day  of  the  term  as  If  it  was 
Sunday,  and  by  then  adjourning  court  to  'the 
following  day.  The  2d  day  of  September, 
which  was  the  first  day  of  the  Septonber 
term,  Is,  by  a  statute  of  this  state,  a  legal 
holiday,  called  "Labor  Day,"  and  the  court, 
It  Is  said,  regarded  Labor  Day  the  same  as 
the  other  holidays  mentioned  In  section  416 
of  the  Code,  upon  which  days  ordinary  Judi- 
cial business  Is  not  transacted,  'and  ruled 
that  the  filing  of  the  ap[»x>Ted  bond  on  8e^t 
temt>er  2d,  nominally  the  first  day  of  the 
term,  though  after  the  Incoming  of  court  on 
that  day,  was  In  time,  because,  in  legal  cpn- 
templatlon,  the  first  day  of  the  September 
term  was  the  next,  or  3d,  day  of  that  montli;' 
the  second  day  being  dies  non.  Since  i^e 
record  Is  silent  as  to  the  ground  upon  which 
defendant's  motion  to  dismiss  was  overruled, 
we  cannot  say  that  the  court's  action  was 
predicated  solely,  or  at  all,  upon  the  ground 
that  the  3d  day  of  September  was,  in  legal 
contemplation,  the  first  day  of  the  September 
term,  and  that,  as  the  bond  was  filed  and 
approved  upon  the  2d  day  of  September,  it 
was  within  the  time  prescribed  In  the  or^ei,-, 
The  record  does  not  show  that  the  motion 
to  dismiss  was  supported  by  affidavit  or  other 
form  of  proof.  While  the  motion  Itself  ap- 
parently states  that  the  approved  bond  was 
not  filed  within  the  time  required  by  the' 
order,  for  aught  that  appears  to  the  contrary, 
the  action  of  the  court  in  overruling  It  was 
proper  because  of  an  entire  absence  of  proof 
that  the  order  of  the  court  was  not  complied 
with  vithin  the  time  specified.  /The  rule ^  Is 
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that  prejudicial  error  must  be  shown  by  the- 
one  who  alleges  It,  and,  since  there  was  an 
absence  of  any  proof  of  the  facts  upon  which 
the  motion  was  based,  we  cannot  disturb  the 
ruling  of  the  court  upon  It  This  bond  may 
hare  been  filed  and  approved  before  the  In- 
coming of  court  upon  the  2d  day  of  Septem- 
ber, which,  according  to  defendant,  was  the 
Incoming,  or  first,  day  of  the  September  term. 

2.  la  addition  to  this,  the  appellee,  by  sup- 
plemental transcript,  has  brought  up  an  order 
of  the  trial  court  by  which  the  allied  facts 
upon  which  the  appellant  relies  for  proof  of 
the  grounds  set  up  In  his  motion  of  dismissal, 
as  showing  noncompliance  with  the  ord^  of 
June  Sd,  are  stricken  from  the  bill  of  ex- 
ceptions, and,  It  we  are  privileged  to  con- 
alder  this  order,  appellant's  case  entirely 
falls.  Appellant,  however,  makes  the  point 
that  the  abstract  falls  to  show  that  this  order 
of  exclusion  was  signed  by  the  presiding 
judge.  AV^  do  not  say  that  the  abstract  Is 
thus  defective,  or  that  such  alleged  failure 
constitutes  a  defect  But,  if  so.  an  objection, 
of  at  least  as  mnch  gravity,  may  be  made  to 
appellant's  abstract  The  latter  does  not 
show  that  any  final  Judgment  was  ever  enter- 
ed In  the  cause.  If  there  was  no  final  Judg- 
ment, the  appeal  should  be  summarily  dis- 
missed, for  It  is  only  in  connection  with  a 
review  of  a  final  Judgment  that  an  assign- 
ment of  error  to  rulings  made  in  tbe  case 
preliminary  thereto  can  be  considered  at  all. 

In  the  state  of  the  record  before  us,  we 
cannot  do  otherwise  than  dismiss  the  appeal, 
but  the  order  will  be  made  without  prejudice. 

Appeal  dismissed. 

OABBEBT,  a  J.,  and  STBELB.  J.,  concnr. 


(S6  Colo.  -877) 

BQDITABLI3  8ECUBITIBS  GO.  T.  JOHN- 
SON et  aL 

{Supreme  Court  of  Colorado.    April  2.  1000.) 

1.  COBPOItATIONB— TeANSFEB  OF  STOCE. 

1  Mills'  Ana.  St  t  508,  reQairing  an  assign- 
ment of  stock  to  be  entered  on  the  books  of  tlie 
company,  the  entry  to  disclose  from  whom  and 
ta  whom  the  shares  passed,  ia  satisfied  by  entry 
on  the  books  of  a  memorandum  of  an  assign- 
ment showing  from  whom  and  to  whom  an  as- 
signment is  made. 

[Ed.  Note. — For  cases  In  point  ▼<>!•  12> 
Cent.  Dig.  Corporations,  1  486.] 

2.  Same. 

A  transfer  of  s^ock  is  good  ar  against  all 
persons,  there  being  a  written  assignment  of  it, 
though  not  on  the  stock  certificates,  and  thoogh 
the  certificates  were  not  transferred,  the  trans- 
feree having  presented  the  assignment  to  the 
secretary  of  the  corporation,  and  reguested  the 
necessary  transfer  on  the  books,  and  the  secre- 
tary having  made  no  objection  to  the  absence  oC 
the  certificates,  but  certified  on  the  assignment 
nnder  the  corporate  seal  that  he  had  made  the 
proper  transfer  on  the  books. 
8.  Limitation  of  Actions— Fbaud. 

An  action  on  a  promissory  note  to  recover 
a  personal  judgment  and  incidentally  to  fore- 
close a  lien  on  shares  of  stock,  though  involving 
the  sufficiency  of  an  assignment  from  the  debtor 
to  plaintiff  of  stock,  a  certificate  of  which  was 


afterwards  Issued  to  anoUier  In  disregard  of 
such  assignment,  is  not  an  action  for  relief  on 
the  ground  of  fraud,  within  2  Mills'  Ann.  Sl 
§  2911,  providing  a  three  years'  limitation  there- 
for. 

4.  APFEAI.  and  EBBOB^-ASSIOnilEIfTS  OF  Sk> 

BOB. 

Sup.  Ct  Rule  11  (80  Pac.  vili),  requiring 
an  assignment  of  errors  m  writing  at  the  time  of 
filing  the  transcript  is  sufficiently  complied  with 
by  the  printing  thereof  in  the  abstract  of  tb* 
record.  It  being  filed  at  the  same  time  as  the 
abstract 

Error  to  District  Court  Montrose  Coanty; 
Theron  Stevens,  Judge. 

Action  by  the  Equitable  Securities  Com- 
pany against  Anson-B.  Johnson  and  the  Iron- 
Stone  Ditch  Company.  Judgment  for  defend- 
ants.  Plaintiff  brings  error.  Reversed. 

F.  D.  Catlln.  for  plalntlCT  in  error.  A.  B. 
King  and  S.  S.  Sherman,  for  defendaata  in 
error. 

OUNTEB,  J.  This  was  on  action  to  fore- 
close a  lien  upon  certain  ditch  stock.  It 
went  ott  In  favor  of  defendants  upon  a  mo- 
tion for  Judgment  upon  the  pleadings.  The 
answer  consisted,  In  effect  of  a  denial  of  the 
material  all^tlonB  of  the  complaint  and 
a  plea  of  the  statute  of  limitations.  With 
the  pleadings  so  framed  the  motion  for  Judg- 
ment upon  the  pleadings  presented  two  qves- 
tlona:  The  snfficleiicy  of  the  facts  stated 
in  the  complaint  to  constitute  a  cause  of  ac- 
tion; and  the  suffldency  of  the  plea  of  the 
statute  of  limitations.  Such  are  the  ques- 
tions here.  The  following  are  the  facts  stat- 
ed in  the  complahit:  November  13,  1890, 
The  Iron-Stone  Ditch  Company  was  a  cor^ 
poratlon  organized  under  the  laws  of  this 
state.  Defendant  Johnson  owned  six  shares 
of  Its  capital  stodc,  which  stood  niwn  the 
books  in  his  name.  Upon  that  date  Johnson, 
for  a  valuable  consideration,  gave  his  note 
to  the  Montrose  Investm«it  Company  for 
f2,400,  matnrlog  November  1,  1895»  and  to 
secure  the  same  gave  a  trust  deed  on  certain 
real  estate  running  to  one  Bonney  as  trustee, 
bpon  the  same  day  Johnson  assigned  bis 
shares  of  stock  to  Bonney,  trustee,  as  further 
security  for  said  note,  and  in  the  writing 
evidencing  this  assignment  expressly  directed 
"the  secretary  of  the  said  Iron-Stone  Ditch 
Company  to  make  the  necessary  transfer  on 
the  books  of  the  company  in  accordance  with 
this  agreement.  In  case  of  default  In  any  of 
the  provisions  of  said  deed  of  trust  these 
shares  shall  become  the  property  of  the  said 
the  Montrose  Investment  Company.  But  till 
such  default  be  declared,  the  rights  and  privi- 
leges belonging  to  stockholders  shall  belong 
to  the  assignor  of  these  shares."  This  writ- 
ten assignment  was  not  made  upon  the  certi- 
ficates of  sto<^  held  by  Johnson,  but  by  a 
separate  Instrument  nor  were  the  certificates 
at  any  time  surrendered  to  the  Montrose  In- 
vestment Company,  or  to  Bonney,  but  r»- 
malned  In  the  hands  of  Johnson.  This  as- 
signment was  made  with  the  knowledge  snd 
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consent  of  tbe  defendant  company,  and  a 
request  for  a  transfer  of  stock  upon  the 
books  of  the  company,  as  provided  in  the 
writing  evidencing  the  assignment,  was  made 
on  tbe  secretary  of  the  company,  and  a  mem- 
orandum of  snch  assignment  was  duly  enter- 
ed on  tbe  books  of  tbe  company  by  the  sec- 
retary thereof.  Further,  the  secretary  certi- 
fied on  this  written  assignment  that,  as  di- 
rected therein,  "I  have  this  date  made  tbe 
necessary- transfer  of  said  shares  of  stock 
to  the  said  Montrose  Investment  Company 
on  tbe  books  of  said  company.  In  witness 
whereof,  1  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  company  this  19tb 
day  of  November,  1890.  [Company  BeaL] 
J.  C.  Brown,  Secretary." 

November  17,  1890,  the  promissory  note 
was  assigned  for  value  to  tbe  Equitable  Mort- 
gage Company,  and  on  January  19,  18^  by 
such  company  to  tbe  plaintiff,  tbe  Equitable 
Securities  Company,  its  present  holder.  The 
last  mentioned  company  in  March,  1899,  fore- 
closed its  trust  deed  on  tbe  land  and  applied 
tbe  proceeds  of  sale  upon  said  note.  This, 
however,  left  an  unpaid  balance  on  said  note 
amounting  to  several  hundred,  dollars,  and 
tbe  present  action  .was  Instituted  In  June, 
1899,  to  foreclose  the  Hen  upon  said  ditch 
stock  created  by  said  assignment,  and  to 
obtain  a  personal  Judgment  against  Jobiuson 
for  any  balance  unpaid  after  applying  tbe 
proceeds  of  the  sale  of  the  ditch  stock  upon 
said  note.  In  September  1804,  defendant 
company,  with  full  knowledge  of  tbe  facts 
recited  as  to  the  assignment  of  the  stock, 
and  that  the  Hen  thereon  so  fireated  sttU 
existed,  caused  an  entry  to  be  made  on  Its 
books  canceling  said  certificates  held  by 
Johnson,  and  reissued  tbe  certificates  to  Hal- 
ley,  the  present  bolder.  Defendant  company 
contends:  (1)  That  no  sufficient  entry  of 
the  assignment  of  Johnson's  stock  to  plalntlft 
was  made  upon  the  books  of  defendant  com- 
pany; (2)  that  tbe  failure  of  Johnson  to 
deliver  bis  stock  to  plaintiff  was  fatal  to 
plaintlfTs  Hen;  (3)  that  tbe  three  years' 
statute  of  limitations  was  fatal  to  this  ac- 
tion; (4)  that  no  assignment  of  errors  was 
filed. 

Considering  these  contentions  In  their  or- 
der: 1.  Johnson  defaulted  In  the  payment 
of  his  note,  which  act  authorized  the  bolder 
of  the  note — the  plaintiff — to  foreclose  the 
Hen,  ff  any,  which  it  held  uimn  tbe  ditch 
stock  in  question.  Now  as  to  tbe  vaHdity  of 
this  lien.  This  transaction  occurred  In  No- 
vember, 1890,  and  Its  validity  must  be  tested 
by  tbe  statute  as  it  then  stood,  and  as  It  is 
found  in  1  Mills'  Ann.  St  %  508.  Tbls  stat- 
ute required  In  the  event  of  an  assignment 
of  stock,  that  such  assignment  be  entered 
upon  tbe  books  of  the  company,  It  required 
that  the  entry  on  the  books  should  disclose 
from  whom  and  to  whom  the  shares  passed. 
The  written  asslgnni^t  under  which  plain- 
tiff claims  disclosed  from  whom  and  to  whom 
tlie  ilz  Btaares  of  itock  held  by  Johnson  were 


transferred.  The  complaint  alleges  that  a 
memorandum  of  tbls  assignment  was  entered 
upon  tbe  books  of  the  company.  If  so,  the 
requirements  of  the  statute  were  observed. 
Further,  if  the  entry  was  not  on  tbe  books, 
or  was  not  sufilclent,  this  plaintiff  should  not 
be  prejudiced  thereby,  because  it  was  tbe 
fault  of  the  oflffcers  of  the  company,  and  not 
its  fault  If  tbe  entry  was  not  properly  made. 
The  transferee,  tbe  Montrose  Investment 
Company,  had  done  all  that  could  reasonably 
be  required  of  it  to  secure  tbe  transfer.  It 
bad  presented  to  the  proper  officer  of  de- 
fendant company  the  written  assignment 
from  tbe  shareholder  whereby  be  assigned 
bis  stock  for  tbe  beneficial  use  of  said  com^ 
pany,  and  requested  tbe  entry  of  tbe  neces- 
sary transfer .  on  the  books.  The  secretary 
made  no  objection  to  tbe  absence  of  tbe  cer- 
tificates of  stock,  but  certified  In  writing  ui^- 
on  tbe  assignment,  and  under  tbe  corporate 
seal,  that  he  bad  made  the  proper  transfer 
on  the  books  of  defendant  company.  As  said 
in  Weber  v.  Bullock.  19  Colo.  214,  220,  221^ 
35  Fac.  183,  186:  "We  think  that  under  the 
facts  of  this  case  the  defendant  in  error  hav 
shown  good  reason  for  failure  to  procure  a 
transfer  of  the  stock  in  question  to  be  made 
upon  tbe  books  of  tbe  company,  and  has  done 
all  be  could  do  to  conform  to  the  policy  of 
tbe  law,  and  that  it  would  not  only  be  In- 
equitable, but  a  perversion  of  the  true  intent 
of  the  statute  to  subject  him  to  tbe  loss  of 
bis  property  solely  for  the  fault  of  the  offi- 
cers of  tbe  company."  See,  also,  Isbell  v. 
Grayblll,  19  Colo.  App.  508,  76  Pac.  550. 

2.  The  written  assignment  transferred  tbe 
ownership  of  the  certificates  as  between  the 
parties,  and  tbe  entry  of  this  transfer,  and 
the  certificate  of  the  secretary  to  Its  making, 
effectuated  such  transfer  as  to  the  defend- 
ant company  and  as  to  third  parties.  Rleb<- 
ardson  v.  Longmout  S.  Ditch  Company,  19 
Colo.  App.  483,  490,  76  Pac:.  640,  snd  au- 
thorities cited. 

3.  It  Is  said  that  because  this  action  In- 
volves a  cancellation  of  the  certificates  of 
stock  held  by  Halley  it  is  an  action  for  re- 
lief on  the  ground  of  fraud  and  barred  by 
section  2011,  2  Mills'  Ann.  St.  Fraud  not 
an  essential  of  plaintiff's  cause  of  action,  Its 
case  Is  not  dependent  npon  the  proof  of  fraud. 
Tbe  action  Is  simply  one  upon  a  promissory 
note  to  recover  a  personal  Judgment,  and  in- 
cidentally to  foreclose,  a  Hen  uimn  certain 
i^ares  of  stock,  and  is  not  dependent  upon 
proof  of  fraud.  The  case  is  not  within  tbe 
statute.  Murto  v.  Lemon,  19  Colo.  App.  314, 
819,  75  Pac.  160;  19  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  247. 

4.  Tbe  assignment  of  errors  was  printed 
In  the  abstract  of  the  record,  It  had  no  ex- 
istence outside  of  this  printed  form,  and 
was  not  attached  to  tbe  transcript.  It  was^ 
however,  filed  at  tbe  same  time  as  th'^  tran- 
script. While  the  usual  and  perhaps  better 
practice  is  to  file  the  assignment  of  errors 
attached  to  the  transcript,  and  at  the  lamt- 
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time  as  Its  flling.  we  cannot  Bay  that  the 
course  pursued  here  was  Dot  a  compliance 
with  our  rule  11  (80  Pac.  vUi).  Further 
no  prejudice  was  sustained  in  the  departure 
from  the  usual  practice.  Hoynaban  v.  Per- 
kins, 17  Colo.  App.  450.  68  Fac.  1062;  Home 
vl  Duff,  B  ColOi  344. 

The  jni^ent  below  Should' be  reversed. 

Rerersed. 

The  CHIEF  JUSTICE}  and  UAXWBLI4 
concur. 

(16  Colo.  «) 

TRUE  T.  ROCKY  FORD  OANAIi,  RESERp 
YOIR  &  LAND  CO. 

(Sopreme  Court  of  Colorado.    April  2,  1906.) 

1,  CoHTBACTS—CoKSTBUCTioH— Evidence. 

In  cfHistmiug  a  contract  it  is  proper  for 
tiie  court  to  consider  the  sobject-matter,  the 
sitaa|Jon  of  tbe  parties  at  the  time  the  contract 
was  executed,  and  all  surrounding  facts  and 
drcamstances. 

<  [Ed.  ilote. — For  cases  in  point  see  vol.  11, 
Gent.  Dig.  Contracts,  §  752.] 

2,  Wiunas  AMD  Water  CoxntsBS— Ibxioatidh 
—Right  to  Usb  Watbb— Cobteact— Coh- 
btbdction. 

Plaintiff  granted  a  right  of  way  for  an 
Irrigating  ditch  over  his  land,  under  a  contract 
Crowding  that  he  should  hove  tiie  right  to  the 
use  of  water  from  the  ditch  in  an  amount 
eanlvalent  to  20  shares  of  the  capital  stock  of 
the  company  owning  the  ditch.  At  the  time  the 
contract  was  made,  each  share  of  the  stock 
carried  the  right  to  use  a  certain  amount  of 
water,  subject  to  the  duty  to  prorate  among 
stockholders  in  the  event  of  a  shortage  in  water. 
Many  years  later  the  ditch  company  purchased 
certain  priorities,  to  which  -it  had  no  title 
or  claim  when  the  contract  was  made.  Bcld. 
that  plaintiff  was  not  entitled  to  an  absolute 
preferedtial  right  to  the  use  of  the  amount  of 
water  at  all  times  to  which  20  shares  of  stock 
would  normally  be  entitled,  but  that,  in  case 
of  shortage  it  was  his  duty  to  prorate  with 
other  stockholders,  and  in  doing  so  be  had  no 
right  to  share  in  water  from  the  priorities 
aoqulra^  after  the  contract  was  made. 

Error  to  District  Court,' Pueblo  County; 
N.  Walter  Dixon,  Judge. 

Action  by  A.  E.  Trae  against  the  Rocky 
For^  Canal,  Reservoir  &  Land  Company. 
Then  was  judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Alfred  W.  Arrlngton,  for  plaintiff  In  error. 
Devln  &  Dub  be,  for  defendant  In  error. 

GUNTER,  J.  A  general  demurrer  to  the 
amended  complaint  was  sustained,  and  as  the 
plaintiff  stood  upon  his  complaint  the  action 
was  dismissed.  The  question  here  Is  wheth- 
er the  following  facta,  which  constitute  the 
material  allegations  of  the  complaint,  present 
a  cause  of  action:  In  December,  1889,  the 
defendant  was  incorporated  for  the  purpose 
of  constructing,  owning,  and  operating  an 
Irrigating  canal.  In  May,  1800,  in  order  .to 
secure  a  right  of  way  for  this  canal  over 
lands  of  the  plaintiff,  a  written  contract 
was  entered  into  whereby  plaintiff  gave  the 
right  of  war,        defendant  agreed  to  con- 


struct a  canal  of  sufficient  size  and  capadt? 
to  dellvOT  water  to  its  stockholders,  and 
"that  the  said  Alvln  E.  True,  plaintiff,  shall 
have  for  the  Irrigation  of  the  above  de- 
scribed lands,  exclusively,  the  right  to  the 
usa  of  water  from  the  said  ditch  In  amount 
equivalent  to  twenty  shares  of  the  capital 
atock  of  said  company.  That  the  same  shall 
be  free  and  exempt  from  any  and  all  cliarges 
and  asBessments  of  any  kind  or  nature,  and 
It  is  expressly  agreed  and  understood  by  the 
parties  hereto  that  In  consideration  of  the- 
grant  of  right  of  way  as  herein  provided 
through  and  ovar  the  lands  herein  described.  ■ 
that  the  said  right  to  the  use  of  water  be 
exclusively  for  said  lands  and  in  amount 
equivalent  to  twenty  shares  of  the  capital 
stock,  and  In  no  way  to  be  transferred  to  use 
upon  any  other  lands."  At  the  time  of  the 
making  of  this  agreement  each  share  of 
stock  carried  the  rl^t  to  Qie  use  of  .18  cubic 
feet  of  water,  and  20  shares  the  right  to  the 
use  of  3.6  cubic  feet,  subject  to  the  duty  to 
prorate  among  shareholders  in  the  event  of  a 
shortage  In  the  water  carried  by  the  canal.' 
The  canal  was  constructed,  and  water  was 
distributed  among  Its  shareholders,  and  to 
this  plaintiff,  for  a  nnmber  of  years.  In 
July,  1899,  the  defendant  purchased  46  cubic 
feet  of  water  from  the  Ballow  Hill  Ditch  Com- 
pany; 16  cubic  feet  of  this  purchase  beli^ 
a  priority  of  July,  1869,  and  30  feet  thnmf 
a  priority  of  Jane,  1885.  This  was  turned  In- 
to the  canal  of  defendant  and  distributed 
among  its  aharehold^  and  others.  For  a 
time  plaintiff  was  permitted  to  share  in  this 
water,  but,  since  the  spring  of  1901,  defend- 
ant has  refused  to  distribute  any  part  of  this 
water  (the  Ballow  Hill  water)  to  plaintiff, 
and  since  the  same  date  plaintiff  has  not  re- 
ceived 3.6  cubic  feet  of  water.  Plaintiff  was 
not  consulted  as  to  the  purchase  of  the  Bal- 
low Hill  water,  nor  has  he  in  any  manner 
participated  in  or  contributed  to  its  pur- 
chase. This  action  Is  to  compel  the  defmd- 
ant  to  deliver  to  plaintiff  at  all  times  3.6 
cubic  feet  of  water  regardless  of  the  amount 
of  the  water  In  the  canal,  and  the  needs  of 
other  stockholders ;  plaintiff  claiming  an  ab- 
solute preferential  right  to  the  use  of  that 
amount  of  water  at  all  times,  and,  in  the 
event  this  claim  Is  d»iled,  plaintiff  asks  that 
the  contract  be  construed,  and  it  be  held  that 
he  is  entitied  to  prorate  with  the  shareholders 
of  defendant  in  the  Ballow  Hill  water. 
Whatever  the  rights  of  the  parties  here  may 
be,  they  are  determined  by  the  above  con- 
tract If  the  plaintiff  has  an  absolute' pref- 
erential right  to  3.6  cubic  feet  of  water.  It  is 
given  by  this  contract;  If  he  has  the  right 
to  participate  in  the  Bellow  Bill  water.  It 
Is  given  him  by  this  contract 

PlaintiiTs  contention  is  that  he  is  entitled 
to  receive  from  the  canal,  for  Irrigating 
purposes,  when  needed,  3.6  cubic  feet  of 
water  when  the  same  is  in  the  canal ;  that 
this  is  an  al)Solate  preferential  right  over  all 
shareholders  of  defendant  And  lie  fnrtber 
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contends  that,  If  the  contract  be  not  bo  oon- 
Btrned,  and  that  If  It  be  held  that  he  1b  re- 
quired to  prorate  with  the  sbarebolders  of 
defendant,  then  that  a  decree  be  entered  en- 
titling him  to  prorate  in  the  Ballow  HIU 
water.  The  object  to  be  attained  In  the  con- 
Btrnctlon  of  a  contract  Is  to  ascertain  and 
^re  effect  to  the  Intention  of  the  parties. 
St  H  &  D.  L.  &  M.  Co.  V.  Tlern^,  6  Colo. 
6S2,  584;  Wolff  v.  Helblg.  21  Colo.  490.  43 
Pac.  133.  In  making  this  Inquiry,  we  have 
a  right  to  examine  Into  the  state  of  things 
existing  at  the  time,  and  the  clrcomstances 
under  which,  tbe  contract  was  made.  Canal 
Company  t.  HUI,  15  Wall.  (U.  S.)  94,  101,  21 
Ii.  Ed.  64.  "The  contract  was  made  in  refer- 
ence to  the  state  of  things  existing  at  the 
time  It  was  made."  Id.  As  a  guide  to  a  cor- 
rect interpretation,  the  law  permits  the  sub- 
ject-matter of  a  contract  tbe  situation  of  tlie 
parties  at  the  time  of  Its  execution  and  all 
surrounding  facts  and  circumstances  to  be 
taken  Into  consideration.  St  L.  &  D.  L.  &  M. 
Co.  V.  Tleruey,  supra. 

Tbe  defendant  was  constructing  a  canal 
for  the  purpose  of  supplying  water  for  irri- 
gating purposes  to  Its  stockholders  and  other 
consumers.  The  canal  would  take  a  priority 
through  its  construction  and  the  application 
of  water  by  the  shareholders  of  defendant 
The  only  priority  for  the  canal,  so  f^r  as 
the  complaint  su^ests,  or  there  is  j:*'fson  to 
believe  was  contemplated  by  tlv'iiartleB  at 
the  time  of  entering  Into  tlio  contract  was  : 
that  to  be  acquired  tbrouf^  Its  construction. 
Such  was  the  only  priority  for  the  canal 
then  reasonably  witMu  the  contemplation  of 
the  parties.  It  certainly  then  was  not  within 
the  contemplation  of  the  parties  that  nine 
years  later  the  defendant  at  its  own  expense 
or  with  tbe  Aid  of  plaintiff,  would  purchase 
the  BalIow,^Ill  priorities,  the  one  20  years 
earlier,  aJ(d  tbe  other  4  years  earlier  than 
the  priopty.of  the  canal  under  construction, 
and  malte  such  purchase  priorities  of  Its  ca- 
nal, fhe  priority  of  the  canal  under  construe-  ■ 
tlon  i^B  with  Reasonable  certainty  known,  Its 
capaiity  was  known,  also  the  right  to  use 
of  ifnter  which  each  share  of  stock  carried. 
In  ^ew  of  these  facts,  the  contract  was  made! 
by  fbe  parties,  and  in  the  light  of  them  it 
t>e  Interpreted.  Plaintiff  knew  that  he 
woqld  be  giving  defendant  a  right  of  way 
fordts  canal  through  his  land,  he  must  have 
con^dered  wliat  he  would  recelTe  in  return, 
he  tnust  have  determined  the  sufficiency  of 
the 'consideration  be  would  require  for  this 
rig^t  of  way  In  the  light  of  tbe  facts  as  they 
then  existed.  When  he  made  his  contract  he 
muB^  bare  been  satisfied  with  the  considera- 
tion named  therein  in  tbe  light  of  tbe  then 
facts:  The  same  Is  true  of  the  defendant, 
it  mnS^  bare  determined  on  what  It  was  will-' 
Ing  to  'or  the  right  of  way  In  view  of 
the  fa<'ts  as  they  then  existed.  tJnIess  the 
parties  based  their  contract  on  faicts  as  they 
then  Intended  that  it  Btwuld  be  In- 


terpreted according  to  such  facts,  the  plain- 
tiff did  not  know  what  Le  was  receiving,  nor 
tbe  defendant  what  It  was  giving.  We  think 
tbe  defendant  intended  to  give,  and  that  tin. 
plaintiff  intended  to  receive,  the  right  to  the 
use  of  water  from  said  ditch  In  amount  equiv- 
alent to  20  shares  of  the  stock  of  said  com- 
pany according  to  tbeir  then  value  in  tbe 
right  to  use  of  water;  the  same  to  be  free  and 
ex^pt  from  any  and  all  charges  and  as- 
sessments of  any  kind  and  nature.  The 
right  to  the  use  of  water  from  said  ditch  In 
amount  equivalent  to  20  shares  of  the 
stock  of  said  company  was  the  right  to  use 
the  same  amount  of  water  that  20  shares  of 
Bto<^  then  commanded.  Twenty  shares  of 
stock  did  not  carry  with  It  the  right  to  any 
luvarlable  quantity  of  water,  It  carried  only 
the  right  to  3.6  cubic  feet  of  water  In  the 
then  priority  provided  the  pro  rata  share  of 
water  going  to  20  shares  amounted  to  3.6  cubic 
feet.  In  case  of  a  shortage  of  water,  tbe  by- 
laws of  defendant  require  its  shareholders  to 
prorate  tbe  water  In  the  canal,  and  in  such 
event  20  shares  of  stock  would  not  entitle  the 
bolder  to  any  larger  amount  that  a  pro  rata 
share  of  the  water luthecanal.  It  followsthat 
be  was  not  entitled  to  an  absolute  perferentlal 
rlgbt  to  3.6  cubic  feet  of  water  In  the  canal, 
tind  bis  interest  or  right  to  tbie  use  of  water 
was  measured  by  tbe  water  value  or  water 
measure  of  20  shares  of  stock  as  tbey  stood 
at  tbe  time  of  the  contract  It  was  not 
measured  by  such  value  after  the  purchase 
of  tbe  Ballow  Hill  priorities.  It  was  not 
within  the  contemplation  of  the  parties,  at 
tbe  time  of  making  tbe  contract  that  tbe  val- 
ue of  20  shares  should  be  Increased  or  di- 
minished. Unless  the  standard  adopted  at 
tbe  time  the  contract  was  entered  Into  was 
.  the  then  value  In  water  of  20  shares  of 
stock,  then,  should  the  stock  at  any  time  in 
the  future  he  reduced  in  value  by  the  action 
of  the  company,  the  plaintiff  would  suffer, 
be  would  be  receiving  less  than  that  wh^ch  he 
contracted  tor,  less  than  he  expected  to  re- 
ceive, and  tbe  defendant  expected  to  give. 
On  the  other  ^nd,  if  plaintiff  was  ehtltied 
to  receive  more  than  the  then  value  tt  20 
shares  of  Btock  measured  In  water,  he  would 
be  receiving  more  than  he  expected  to  secure, 
or  than  d^endant  expected  to  give,  and  more 
than  defendant  was  required  to  give.  .  If  plain- 
tiff was  entitled  to  receive  an  absolute  prefer- 
entlal  right  to  3.6  ciiblc  feet  of  vratee,  then  it 
is  clear  that  he  would  be  entitled  not  to  a 
right  to  use  the  same  amount  of  water  as 
W  shares  of  stock,  but  be  entitled^  to  re- 
ceive more  water  than  ^  shares  of  stock, 
which  la  not  the  meaning  of  the  contract. 
Any  question  of  an  oversale  In  the  capacity  of 
the  canal  Is  not  involved  in  this  action.  We 
think  tbe  Judgment  below  wu  rlgbt  t 
Judgment  affirmed.  i" 

Tbe  CHIEF  JUSTICB  and  MAXWSli^ 
3f  concur. 
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LINCOLN  MOUNTAIN   GOLD  MTN.  00. 

T.  WILLIAMS. 
(Sapreme  Court  of  Colorado.    U&7  7,  1006.) 

1.  COBPOEATIONS  —  ACTS  Of  AQBNTS  —  AU- 
IHOa  ItY— K  ATIFICATrON . 

Where  the  officers  ot  a  mintnc  compaoT 
■ubsequently  ratified  the  acts  of  its  superintend- 
ent in  employing  claimants  to  exaEDlne  its  mine, 
and  in  teBtifyine  on  behalf  of  the  corporation 
in  certain  litigation,  It  was  immaterial  to  claim- 
ants' right  to  compensation  for  their  services 
whether  the  superintendent  originally  had  au- 
thority to  employ  them  or  not. 

[Ed.  Note. — For  cases  In  point,  see  TOl.  12, 
Cent  Dig.  Corporations,  gfi  1710-1719.] 

2,  Same— OoMTBACTS— Ultra  ViREa. 

Pending  proceedings  in  the  federal  courts 
against  the  officers  of  defendant  corporation 
for  sending  through  the  mail  fraudulent  state- 
nients  as  to  the  Talue  of  the  corporation's 
properties,  claimants  were  unployed  to  examine 
the  property  and  testify  as  experts  ai  to  its 
value  In  order  to  show  that  the  statements 
were  not  false.  Held,  that  such  contract  was 
not  ultra  viresi  but  was  within  the  scope  ot 
the  powers  of  the  managing  officers  of  defendant 
corporation. 

S.  CoNTBACTS— WrmESSEB  —  Kmployiwmt  to 
TESTirr— Validiit  of  Conteact. 

Where,  pending  suit  against  the  officers 
ot  a  mining  company  tor  sendmg-all^ed  fraudu- 
lent statements  as  to  tbe  value  of  Its  properties 
through  the  mails,  witnesses  were  em'pktfed 
to  examine  the  property  and  give  expert  te^j: 
mony  concerned  Its  true  value;  such  contract 
was  not  void  as  tending  to  pervert  or  obstruct 
public  JdsUcs.- 

4.  Frauds.  STATtTTB  or— Obigihak  ob  Coi.- 

UTEBAL  PbOUIBB. 

A  contract  by  which  a  corporation  agreed 
to  pay  stipulated  fees  and  expenses  of  certain 
expert  witnesses  employed  by  the  corporation's 
superintendent  to  testify  in  litigation  in  which 
the  corporation  was  interested  was  an  original 

Sromise,  and  not  a  contract  to  answer  for  the 
ebt,  default  or  misearriaee  of  another  within 
Uw  statute  of  frauds.   Mills'  Ann.  St.  |  202S. 

Appeal  from  District  Conr^  ^Iler  County ; 
Wm.  P.  Seeds,  Judge. 

Action  by  Jainea  H.  Williams  against  the 
Lincoln  Mountain  Gold  Mining  Company. 
From  a  judgment  In  favor  of  plalnUi^  de- 
fendant appeals,  iffflrmed. 

Geo.  Salisbury  and  ElwcU  &  Colllna,  for 
■Dpellant  TuUy  Scott*  for  appellee. 

OUNTEB,  J.  The  complaint  contained  flve 
eanses  of  action.  Tbe  first  canse  of  action 
was  to  recover  the  agreed  price  for  serrJces 
of  plaintiff  in  testifying  in  behalf  of  de- 
fendants In  a  suit  p«idlng  In  the  United 
Statea  Coort  at  Bt  Louis,  Mo.,  against  the 
ofBcen  and  agmts  of  defendant  conqwny. 
Also  fi»r  nerassary  esqienses  In  connectltm 
with  aald  aerrlcea  whldi  defendant  bad 
agreed  at  tbe  time  of  tbe  onployment  of 
plalntlflt  to  par.  The  snrlces  of  plaintiff 
were  in  testl^lng  in  aald  suit  aa  to  the 
probable  extent  in  valae  of  mineral  depocdta 
In  certain  mining  clolma  located  in  the  Crip- 
ple Cre^  district  in  this  stat&  Tbe  action 
is  to  recover  for  the  balance  due  for  tbe  value 
of  aervices  so  rendered,  and  tbe  expenses  so 
Incorred.  The  other  caosea  of  action  are  for 


claims  of  the  same  nature  assigned  to  tbe 
plaintiff.  We  need  consider  but  the  defenses 
to  the  first  cause  of  action,  as  the  defenses 
to  tbe  other  causes  of  action  are  the  sam& 
The  first  defense  Is  a  denial.  The  second  de> 
<fenae  is  Intended  to  present  tbe  two  Ques- 
tion^ that  the  contract  was  ultra  vires;  and 
that  it  was  void  as  against  public  policy. 
The  third  defense  presents  the  defense  of 
tbe  statute  of  frauds;  that  Is,  tliat  the  con- 
tract sued  on  was  a  spedal  promise  to  answer- 
for  the  debt  of  another,  and  was  void,  be- 
cause not  In  writing.  Section  sass.  Mills' 
Ann.  St 

The  case  was  tried  to  the  court,  wbldi 
found  for  the  plaintiff  and  entered  Judgment 
in  accordance  with  its  finding. 

(1>  It  is  contended  that  tbe  evidence  dqes 
not  show  that  defoidont  company  ever  made 
any  one  of  tbe  contracto  sued  on.  This  con- 
tention Is  not  sustained  1^  the  evldencei  The 
gist  of  tbe  facts  is:  Defendant  company 
owned  mining  property  in  tbe  Cripple  Credc 
mining  district,  this  state;  Its  superintendent 
of  mines,  one  Wharton,  w«it  to  all  of  the 
dalmants,  except  the  one  whose  account  is 
presented  In  the  flftb  cause  of  action,  stated 
to  them  ^t  litigation  was  pending  in  St 
Loula,  In  reference  to  toe  value  of  the  com- 
pany's property,  desired  them  to  examine 
ibe.  properties,  pretmre  themselves  to  testify 
as  to  i^elr  value,  and  further  instructed  them 
when  noticed  to  go  to  St  Louis  and  testier 
as'to  such  properties  In  tbe  cause  tbere  pend- 
ing In  which  the  company  was  toterested.  The 
parties  so  prepared-,  themselvsi^  and  1^ 
quest  of  defendant'sN^fflcera,  on  two  occa- 
sions went  to  St  Louis  ffftestlliy  to  tbe  mat- 
ters mentioned.  Tbe  ocot^on  of  going  tbe 
second  time  was  the  failure, to  try  tbe  case 
at  Its  first  setUng.  On  reacbfng  St.  Loulak 
where  the  genmil  offices  of  the  company  were 
located,  they  made  headqnarteH  a^  such 
offices,  ttiere  met  the  presldmt,  lice  presi- 
dent secretary,  and  other  officen  of  the  com- 
pany, conferred  as  to  their  testlmoc?^  to  the 
case^  and  under  their  direcUon,  aiil  with 
their  knowledge^  subsequmitly  testified  the 
casa  Further,  certoto  payments  were™^*^ 
to  toon  there  by  the  president  of  tbecom- 
pany  upon  the  contract  made  wlto  WbC''ton, 
and  even  after  the  Instltotlon  of  this  a^on 
the  company  through  its  then  presldmt  rfioS" 
nlsed  its  liability  upon  the  contracts- 
point  relied  upon  seems  to  be  that  tbf 
dence  does  not  tiiow  that  Wharton  exp^WlT' 
or  Impliedly,  as  superintendent  of  the  ribiea 
of  defendant  had  any  authority  to  enjploy 
tibe  daimantSL  The  case  does  not  rest,  lunr- 
ever,  upon  Wharton's  express  ot  Jwllad 
authority  to  employ  the  elaimants^  bManse 
the  evidence-  clearly  shows  that  it  la  im- 
material wbeOier  Wharton  had  antlM?rity  In 
tlie  first  Instonce  to  emplcqr  tbe  claimants, 
because  toe  proper  officers  of  toe  Company 
subsequently  ratified  bis  acts,  and  po  quw* 
tlon  ia  made  but  what  if  toey  dl4  ao  the 
contract  was  binding  upon  tbe  company.  As 
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to  the  fifth  cause  of  actton,  tbe  facts  pertin- 
ent to  It  are  not  within  tbe  c(»itention  of  ap- 
pellant because  the  employment  was  by  the 
president  of  the  company,  and  the  srarrlces 
were  rendered  under  the  enpervlMon  and  dl- 
recti  on  of  the  president 

(2)  It  Is  next  contended  that  tbe  contract 
made  with  the  clalmauta  was  ultra  vires.  It 
seems  a  suit  was  pending  at  St  Lonls  In  tbe 
United  States  drcvit  Court  i^Inst  defend- 
ant's officers  for  sending  through  the  malls 
fraudnlent  statemmts  as  to  the  Talue  of  its 
properties.  These  witnesses  were  called  for 
the  purpose  of  showing  that  the  statem^ts 
were  not  false,  that  the  property  had  valne 
as  represented  In  the  statements.  It  Is  rea- 
smiRble  that  It  was  to  the  Interest  of  the  com- 
pany to  show  that  these  statements  were  true, 
and  that  Its  officers  had  not  been  sending  out 
false  statements  as  to  the  value  of  Its  prop- 
erties. Tbe  claimants  were  perfectly  Justi- 
fied In  believing  that  their  employment  was 
within  the  scope  of  the  powers  and  duties  of 
the  managing  officers  of  the  defendant  com- 
pany, and  that  their  services  were  In  the 
Interest  of  appellant  company. 

(tt)  It  is  contended  that  the  agreement 
sued  on  tended  to  "pervert  or  obstruct  public 
Justice."  Counsel  has  failed  to  show  us 
wherein  tbe  contract  is  subject  to  this  objec- 
tion. This  suit  was  pending  at  St.  Louis; 
these  claimants  were  residents  of  Colorado;  It 
was  desired  to  have  exjiert  testimony  as  to 
tiie  value  of  defendant  company's  properties ; 
they  were  requested  to  take  time,  examine 
the  property,  have  assays  made,  and  be 
able  to  testify  as  to  what  In  truth  was  the 
value  of  defendant  company's  properties. 
The  witnesses  acting  on  this  contract  In- 
formed themselves,  and  In  other  particulars 
rendered  the  services  contracted  for.  There 
Is  no  suggestion  In  tbe  testimony  that  they 
were  employed  to  pervert  the  truth,  or  to 
in  any  manner  obstruct  the  course  of  Jus- 
tice. We  think  there  was  nothing  In  this 
objection. 

(4)  It  la  said  that  tbe  contracts  were  void 
as  In  violation  of  section  2025,  supra,  of  our 
statute  of  frauds.  Tbe  facts  do  not  bring 
the  contract  within  the  statute  of  frauds. 
The  contract  was  a  direct  promise  to  pay  the 
stipulated  fees  and  expenses  by  tbe  defendant 
company,  and  was  not  a  contract  in  any 
nature  to  answer  for  the  debt  default  or  mkh- 
carriage  of  another  person. 

The  Judgment  la  affirmed. 

The  CHIEF  JUSTIOB  and  MAKWESLL, 
concur. 

ffj  Colo.  330} 

GARBANATI  v.   PATTERSON,  County 
Treasurer. 

(Supreme  Court  of  Colorado.  May  7,  3006.) 

TaXATIOH  —  BEDEXFTIOK— tTnDIVIUKD  INTEB- 

Hills*  Ann.  St  Rev.  Supp.  S  3908a,  declares 
that  any  persm  having  or  claiming  an  interest 


or  Hen  on  any  undivided  estate  may  specify  such 
interest  and  Iiave  tbe  same  separately  assessed, 
advertised  for  sale  and  sold  for  taxes,  and  re- 
deemed from  such  sales,  in  like  manner  and 
with  like  effect  as  estates  of  entireties.  Section 
390Sb  provides  that  any  person  who  has  or 
claims  an  interest  in  or  lien  ou  any  undivided 
estate  or  interest  In  land  sold  for  taxes  may  re- 
deem such  undivided  interest  or  estate  by  pay- 
ing Into  tbe  treasury  bis  proportionate  part  of 
the  amount  required  to  redeem  the  whole.  Held,  ■ 
that  the  latter  section  had  no  application  where 
an  undivided  interest  was  separately  listed,  as- 
sessed, and  sold,  but  authorized  redemption  of 
a  proportionate  part  of  certain  land  asBesaed 
and  sold  for  taxes  as  an  entirety. 

Error  to  District  Court,  La  Plata  Coonty; 
James  lb  Russell,  Judge. 

Petition  by  Henry  Oarhanatl,  Jr.,  against 
W.  J.  Patterson,  as  county  treasurer,  to 
compel  defendant  to  execute  to  petitioners 
a  treasurer's  tax  deed  for  a  certain  mining 
claim.  From  an  order  denying  such  relief, 
petitioner  brings  error.  Affirmed. 

H.  Oarhanatl,  for  plaintiff  In  error.  C.  T. 
Morgan,  for  defoidant  in  error. 

CAMPBELL^  J.  The  Luella  lode  mining 
claim  was  assessed  for  taxation  In  its  en- 
tirety and  so  sold  for  delinquent  taxes.  The 
plalutifr  by  assignment  became  the  owner  of 
the  treasurer's  certificate  of  purchase.  Before 
the  time  of  redemption  expired,  an  owner 
of  an  undivided  seven-twelfths  Inters  In  the 
lode  applied  to  the  county  treasurer  to  re- 
deem that  Interest,  and  upon  tbe  payment  of 
seven-twelfths  of  the  amount  required  to  re- 
deem the  entire  lode  the  treasurer  Issued  to  the 
applicant  a  certificate  of  redemption  for  such 
fractional  Interest  After  the  period  for  re- 
demption expired,  the  plaintiff,  as  the  holder 
of  the  certificate  of  purchase,  applied  to  the 
treasurer  for  a  tax  deed  of  the  ^tlre  mine. 
The  treasurer  refused  to  comply  with  the  de- 
mand, but  tendered  to  the  plaintiff  the  amount 
of  the  redonptlon  mon^  on  the  seven-twelfths 
Interest  theretofore  received  from  the  redeem- 
ing Joint  owner,  and  a  tax  deed  for  an  undivi- 
ded flve-tweUths  interest  The  plaintiff,  de- 
clining to  acc^t  the  offer,  brought  this  action 
in  mandamus  to  compel  the  treasurer  to  Issue 
him  a  treasurer's  tax  deed  for  thb  entire  in- 
terest  la  the  mining  claim  In  accordance  with 
what  he  says  his  rights  ore  under  his  certifi- 
cate of  purchase. 

The  statute  governing  a  case  of  this  kind 
Is  tbund  In  Bess.  Laws  1893.  p.  425,  c  l¥i 
(Mills'  Ann.  St  Rev.  Supp.  K  S908a,  890Sb). 
It  reads: 

"Section  1.  Any  person  who  has  or  claims 
to  have  an  interest  in  or  lien  upon  any  undivi- 
ded estate  in  any  piece,  parcel,  lot  or  tract  of 
land  may  specif  such  estate  or  Interest  in  his 
list  to  be  delivered  to  tbe  county  assessor,  for 
assessment  for  taxes.  In  like  manner  and  with 
like  effect  as  estates  of  oitlretles  are  specified 
in  said  list;  and  all  such  undivided  estates 
or  Interests  so  specified  shall  be  assessed, 
advertised  for  sale,  and  sold  for  taxes,  and 
redeemed  from  such  sales.  In  like  manner 

Digitized  by  Google 


80  PAOtFIO  BEFOBTBR. 


(Colo. 


a&d  with  like  tfect  as  estates  of  entireties 
are  now  assessed,  adrertlsed,  sold,  and  re- 
deemed from  sales,  for  taxes  in  the  maimer 
provided  liy  law. 

,  **Sec;  2.  Any  person  wlio  baa  or  claims  an  in< 
terest  in  or  a  lien  vptm  any  nndlrlded  estate  or 
interest  In  any  piece  of  land  sold  for  taxes 
may  redeem  sncta  undivided  estate  or  Inter- 
'est  by  paying  into  tbe  treasnry  bis  propor- 
tionate part  of  tiie  amount  required  to  re- 
deem the  whole.  In  sudi  case  the  county 
treasurer  shall  issue  to  such  party  a  certifi- 
cate of  redemption  for  his  interest  in  said 
land  as  provided  by  law." 

The  plalntift  contends  that  this  statute 
means  that  miless  an  undivided  interest  in 
land  baa  been  separately  listed,  assessed,  ad- 
vertised, for  sale  and  sold,  such  Interest 
cannot  be  redeemed  by  the  owner  without 
redeeming  the  whole;  while  the  d^ndant. 
maintains  that  whwe  land 'baa  been  assessed, 
and  for  the  dellnqumt  tax  sold,  in  its  en- 
tirety, the  owner  of  an  undivided  Interest 
therein  may,  nevertheless,  redeem  such  In- 
terest, less  than  the  whole,  upon  payment 
of  the  ^portlonate  amount  required  to 
redeem  the  whole  interest  in  the  property. 
We  are  clearly  of  opinion  that  tiie  defend- 
ant's interpretation  of  the  statute  Is  right 
It  is  the  law  that  where  a  statute  makes 
no  provision  for  the  redemption  of  an  un- 
divided Interest  In  land  tbe  party  owning  the 
same  can  redeem  It  only  by  paying  tbe 
whole  of  the  redemption  money.  2  Desty  on 
Taxation,  887.  Section  1  of  our  act  provide 
for  the  separate  listing,  assessment,  adver- 
tising, sale,  and  redemption  of  an  undivided 
interest  In  land,  and  makes  applicable  there- 
to tbe  same  procedure  -Which  applies  to  an 
entire  estete  or  Interest  ther^n.  This  sec- 
tion, however,  did  not  give  all  the  relief  to 
which,  in  the  Judgmebt  of  the  General  As- 
sembly, a  taxpayer  Is  entitled,  and  so  section 
3  relates  to  an  entirely  dlfterrat  case.  It 
says  that  any  person  who  has  or  dalma  an 
interest  In  an  undivided  estate^  or  Interest 
in  any  piece  of  land,  iriilch  bos  beai  sold 
1!0F  taxes  may  redeem  such  undivided  in- 
terest by  paying  to  ttie  treasurer  bis  propor- 
tionate share  of  tiie  amount  required  to  re- 
deem the  whole.  Section  2  bas  no  applica- 
tion where  an  andiWded  Interest  has  been 
'separately  listed,  assessed,  and  sold,  for  to 
effectnato  a  redempti<m  tiiereof  the  owner 
of  such  undivided  interest  Is  obliged  to 
pay  thfr  entire  redemption  money,  upon  tbat 
Inteawt  Tbe  language  "by  paying  Into  tbe 
treasury  his  proportionate  part  of  tbe  amount 
required  to  redeem  the  whole"  would  have 
no  meanli^  nnless  tbe  section  provides,  as 
we  hold  that  it  does,  fbr  a  redemption  by 
an  owner  of  an  undivided  interest  In  land 
wbich  has  been  assessed  and  sold  as  a  whole 
for  tbe  tax  due  upon  the  whole  Mtate;  for, 
except  In  a  case  of  tbat  sort,  the  expres^on 
"proportionate  part'  of  tiie  amount^'  would 
have  no  meaning  at  all.  Section  2  does  not 
say,  or  Imply,  that  a  redemption  of  an  un- 


divided Intnest  In  land  can  be  made  oaSg 
when  the  same  has  been  separately  listed. 
Ample  provision  for  that  kind  of  case  is 
found  to  section  1,  while  section  2  antboriaes 
a  redemption  of  an  undivided  Interest  to 
land  where  the  same  bOB  beoi  listed,  sold, 
ete;,  to  entteety. 

A  second  objectitm  argued  Is  that  tbe 
court,  tip<m  plalntilTs  motion,  should  have 
stridcen  tbe  unverified  answer  from  tbe  flies. 
The  abstract  of  the  record  does  not  disclose 
that  tiie  answer  was  not  verified,  and  to  tlie 
absMkce  of  an  affirmative  showing  to  tbe. 
contrary,  we  are  Justified  to  assuming  that 
the  ruling  of  the  court  was  right  both  xtptm 
the  facte  and  the  law,  and  tbat  as  matto- 
of  fact  tile  answer  was  verified. 

The  Judgment  of  tbe  district  court,  being 
Iti  accordance  with  tbe  views  expressed  to 
the  opinion,  must  be  affirmed. 

Affirmed. 

GABBERT,  CL  J.,  and  BTEBIiB,  ccmcur. 

(36  Cola  4M> 
NnSLT  et  aL  V.  GDBTISS  et  oL 
(Supreme  Gonrt  of  Colorado.  Hay  T,  19061) 

1.  Wnxs— General  and  Spboitio  Lsoaoikb— 

Definttioss. 

A  geoeral  legacy  la  one  payable  ont  of  the 
fCenera)  aaaets  of  testator's  entate.  while  a  spe- 
ci6c  Ief»cy  ia  a  gift  by  will  of  a  specific  article 
or  particular  part  of  tne  estate,  which  in  identi- 
^ed  and  distingnishcd  from  all  others  of  the  same 
nature,  and  is  to  be  satiafied  only  by  the  de- 
liver; and  receipt  of  the  particular  thing  given. 

[Ed.  Note. — For  cases  in  point,  see  voL  48; 
Cent.  Dig.  Wills.  %  1939-1 

2.  Sahe— Deuonstbative  Lboaot. 

A  demonstrative  legacy  Is  a  gift  of  money 
or  other  property  chained  on  a  particular  fnnd 
in  Bucb  a  way  as  not  to  amount  to  a  gift  of  tbe 
corpus  of  the  fund  nor  to  evince  an  intent  co 
relieve  the  general  estate  from  liability  to  case 
the  fnnd  falls. 

ritd.  Note. — ^For  coses  In  point,  sse  voL  4Bt 
Cent  Dig.  WIDs,  I  1017.] 

3.  Same— Adeitption. 

A  specific  lef^acy  is  subject  to  ademption, 
but  a  demonstrative  legacy  Is  not 

[Ed.  Note. — For  cases  In  potot.  see  voL  46, 
Cent.  Dig.  Wills,  S  1070.] 

4.  Same— Tesiatob. 

Testatrix  beaaeathed  any  and  all  sums  tlutt 
might  thereafter  be  payable  to  her  or  her  estate, 
as  the  proceeds  of  any  insurance  on  her  hus- 
band's life  to  her  husband's  five  sisters,  or  sncb 
of  them  as  should  be  living  at  the  time  such  in- 
surance money  should  be  actually  collected  and 
received  by  testatrix'  executors,  etc.  HeM,  that 
the  t>eque8t  was  a  specific  leracy,  and  the  in- 
sorance  having  been  collected  by  testatrix  in 
her  lifetime  and  mingled  with  her  pro[>erty 
generally,  the  legacy  was  adeemed. 

[Ed.  Note. — For  coses  to  potot,  see  voL  40, 
Cent.  Dig.  Wills,  <  1086.] 

Error  to  County  Court,  City  and  County  of 
Denver;  Ben  B.  Lindsey,  Jn^e, 

Action  by  Rose  O.  Nnsly  and  anotiiaf 
against  Clarence  Church  Cnrtiss  and  others, 
for  the  construction  of  a  wllL  From  an 
adverse  decree,  platotUTs  bring  earn.  ■  Af- 
firmed. •  -       -  .  ^ 
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p.  A.  Williams,  for  plaintiffs  in  error. 
Wolcott,  Vaile  &  Waterman  and  H.  H.  Dun- 
bam  (Wm.  W.  Field,  of  counsel),  for  defend- 
ants In  error. 

CAMPBELL,  J.  In  this  proceeding  the 
plaintiffs  in  error  asked  for  an  interpreta- 
tion of  the  second  clause  of  the  last  will  of 
Eliza  G.  Oallup,  deceased,  under  which  they 
claim  as  legatees.  It  reads:  "Second.  Any  , 
and  all  sums  of  money  which  may  at  any 
time  hereafter  become  due  and  payable  to 
me  or  my  estate,  by  or  under  any  Insurance 
policy  upon  the  life  of  my  husband,  Francis 
Qallup,  which  may  heretofore  have  been  in- 
sored,  payable  to  me  or  In  my  favor,  I  will 
and  bequeath  to  the  five  sisters  of  my  said 
husband  or  to  such  of  them  as  may  be  liv- 
ing at  the  time  any  such  Insurance  moneys 
shall  be  actually  collected,  and  received  by 
my  ezecutors  to  be  divided  equally  among 
said  sisters  or  the  survivors  of  them  as  here- 
inbefore provided."  The  facts  pertinent  to 
the  only  question  argued  on  tlits  review  are 
that  before  the  execution  of  .the  .wlil  an  In- 
surance policy  for  $5,000  upon  the  life  of 
Francis  Gallup  was  Issned.  About  a  year 
after  Its  execution  he  died,  and  the  amount  of 
the  policy  on  his  life  (|5,000)  was  received.- 
by  the  testatrix  herself  in  her  lifetime,  wli*<!h 
she  commingled  with  her  other  funds^  and 
afterwards  reinvested.  Not  only  ^^^^ 
amount  not  actually  collected  or  received  by 
the  executors,  but  it  was  not  traceable  or 
Identified  in  their  hands.  At  (he  time  of  the 
death  of  the  testatrix,  which  was  more  than 
11  years  after  the  will  was  executed,  the 
plaintiffs  in  error,  the  ^to  sisters  of  Francis 
Gallup  who  were  meptloned  in  the  will,  were 
all  living. 

The  only  qnesKon  raised  and  decided  be- 
low, and  the  on»y  one  presented  here,  is  as  to 
the  nature  of  ch's  legacy.  The  plaintiffs  In 
error  say  that  It  is  a  demonstrative  legacy, 
,  and  theref  opi  it  was  not  adeemed  by  the  tes- 
tatrix In  *er  lifetime.  The  defendants  In 
error  say  that  it  was  a  specific  legacy,  and 
was  sul^t  to  be,  and  as  a  matter  of  fact 
was,  a^med  by  the  testatrix  in  her  lifetime 
by  co^(^ins  and  commingling  it  with  her 
other  funds.  It  Is  sufficiently  exact  for  our 
presort  purpose  to  say  that  a  general  legacy 
is  (Me  which  is  payable  out  of  the  general 
asstfs  of  a  testator's  estate,  such  as  a  gift 
of  poney  or  other  thing  In  quantity,  and  not 
1q  jny  way  separated  or  distinguished  from 
ott^r  things  of  like  kind.  A  specific  legacy 
is  a  gift  by  will  of  a  specific  article,  or  a 
pi^*ticular  part  of  the  testator's  estate,  which 
tg  .dentifled  and  distinguished  from  all  others 
ofthe  same  nature,  and  which  is  to  be  satis- 
fle}  only  by  the  delivery  and  receipt  of  the 
particular  thing  given.  A  demonstrative  leg- 
partakes  both  of  the  nature  of  a  general 
Bifl  Specific  legacy.  It  is  a  gift  of  money  or 
ol^er  property  charged  on  a  particular  fund 
liisuch  a  way  as  not  to  amount  to  a  gift  of 
the  corpus  of  the  fund,  or  to  evbtca  an  intoit 


to  relieve  the  general  estate  from  liability  In 
case  the  fund  falls.  A  specific  bequest  is 
subject  to  ademption,  but  such  Is  not  true  of 
a  general,  or  a  demonstrative,  legacy.  The 
trial  court  held  that  this  was  a  specific  leg- 
acy, and  was  adeemed  by  the  testatrix  in  her 
lifetime.  Hence  it  construed  the  will  as 
passing  nothing  to  the  plaintiffs  in  error  as 
legatees.  We  are  of  opinion  that  the  coimty 
court  was  right  In  its  decision.  Courts  are 
not  inclined  to  favor  a  specific  bequest  If 
compatible  with  the  language  employed,  they 
are  disposed  to  Interpret  gifts  as  general,  or 
demonstrative,  legacies,  but  If  the  language 
is  clear  and  unequivocal,  and  plainly  eviden- 
ces an  Intent  of  the  testator  to  create  a  spe- 
cific legacy,  such  effect  must  be  given  to  that 
language.  In  ascertaining  the  nature  of  a 
given  legacy,  some,  but  not  much,  aid  is  to  be 
derived  from  the  adjudicated  cases.  The 
question  Is  one  of  intent,  to  be  gathered  from 
the  language  used  In  creating  it.  in  the  light 
of  the  circumstances  of  the  testator  and  the 
property  which  he  Is  disposing  of  In  his  will. 
It  will  be  observed-  that  no  particular  or  des- 
ignated sum  of  money  Is  mentioned  in  the 
clause  of  the  will  under  consideration.  It  la 
a  gift  of  *'any  and  all  sums  of  money  which 
may  at  any  time  hereafter  become  due  and 
payable  to  me  or  my  estate,  by  or  under  any 
Insurance  policy  upon  the  life  of  my  hus- 
band, Francis  Gallup,  which  may  heretofore 
have  been  insured.*'  It  is  only  such  sums  of 
money  that  she  bequeaths  to  the  five  sisters 
of  her  husband,  or  to  such  of  them  as  may  be 
living  when  the  mon^s  shall  be  actually 
collected  and  received  by  her  executors  to  be 
equally  divided  among  them.  This  language 
plainly  evidences  an  intent  to  bequeath  not 
any  particular  sum  of  money  to  be  payable 
primarily  out  of  the  proceeds  of  the  Insur- 
ance policies,  and  If  the  fund,  for  any  rea- 
son, should  fall,  then  out  of  the  general  as- 
sets of  the  estate;  but,  on  the  contrary,  the 
testatrix  thereby  intended  to  give  to  the 
legatees  named  only  such  sums  of  money  as 
her  executors  after  her  death  actually  collect 
and  receive  on  certain  insurance  noHfles.  The 
language  employed  negatives  an  Intention  to 
give  them  anything  whatever  If  the  moneys 
on  the  policies  are  received  by  her'  in  'h&e 
lifetime,  or  If  the  fund,  for  any  other  rea- 
son, falls  or  ceases  to  exist,  as  such,  at  'ix&c 
death. 

Not  only  does  the  language  of  this  will 
compel  this  interpretation,  but  the  applica- 
tion of  the  appropriate  principles  of  law, 
and  the  definition  of 'the  different  kinds  of 
legacies,  lead  to  the  same  result.  It  will  fur- 
ther be  observed  that  this  is  not  a  gift  of 
money  "out  of  or  "from  the  proceeds  of 
any  insurance  policy,  but  It  is  a  gift  of  the 
entire  fund  Itself.  It  Is  Just'  the  same  as  If 
the  policy  Itself  had  been  bequeathed.  The 
authorities  clearly  sustain  the  conclusion 
which  we  have  reached.  Many  of  them  are 
collected  In  18  Am.  &  Eng.  Enc.  of  Law  (2d 
Bd.)  711  et  sect  It  has  been  held  that  a  gift 
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of  all  the  money  flue  on  ft  particular  bond  is 
as  much  a  si>eclflc  legacy  as  a  gift  of  the  bond 
itself.  The  same  principle  Is  applicable  to 
an  Insurance  policy.  A  gift  of  an  Insurance 
policy  la  no  more  specific  than  is  a  gift  of 
all  the  money  due  thereon.  Asbburoer  t. 
Bfacguire,  2  Bro.  C.  C.  108;  Stout  v.  Hart.  7 
N.  J.  Law,  414;  McMahon's  Estate,  132  Pa. 
175,  10  Atl.  68.  So  a  bequest  of  all  or  part 
of  a  Bi)eclfic  fund  or  money  which  shall  be 
recelTed  under  decree  In  a  certain  suit,  or  a 
gift  of  "all  the  amount  of  moneys  and  Inter- 
est that  may  be  recovered  of  and  from  K. 
for  the  amus  due  me  on  the  purchase  of  the 
(described)  estate,"  each  was  held  to  be  spc- 
dflc.  Gilbreath  t.  Alban,  10  Ohio,  64;  Chase 
T.  Lockerman  (Md.)  S5  Am.  Dec.  277;  2  Wil- 
liams on  Executors  (Perkins*  Kotes)  1^  et 
seq.,  notes  D,  H,  and  M. 

In  Byrne  v.  Hume,  86  MIcb.  646,  49  N.  W. 
576,  though  the  particular  legacy  then  was 
held  to  be  a  general  legacy,  the  comrt,  Inter 
alia,  says:  "A  specific  legacy  Is  a  particular 
and  specified  thing  singled  oat,  or  a  particu- 
lar fund,  and.  If  this  fund  fail,  or  the  spe- 
dflc  thing  bequeathed  is  not  in  existence 
to  be  carried  over  to  the  legatee,  the  legacy 
cumot  be  paid  out  of  the  assets  of  J:he  es- 
tate." That  remark  Is  peculiarly  applicable 
here,  for  the  entire  fund  of  the  Insurance 
policy  was  given  to  these  legatees*  and  since 
It  was  not  In  existence  at  the  time  the  will 
took  effect,  but  had  been  collected  by  the 
testatrix  In  her  lifetime  It  became  adeemed. 

In  Walls  T.  Stewart,  16  Pa.  275,  281,  the 
court  says:  "Where  the  gift  Is  of  the  fund 
Itself,  In  whole  or  in  part,  or  so  charged  upon 
the  object  made  subject  to  It  as  to  show  an 
Intent  to  burden  that  object  alone  with  tlie 
payment,  it  Is  esteemed  specific,  and  conse- 
quently liable  to  be  adeemed  by  the  aliena- 
tion or  destruction  of  the  object"  Accord- 
ingly In  that  case  It  was  held  that  a  legacy 
charged  on  certain  deTised  lands  was  specific, 
and  became  adeemed  when  the  land  was  sold 
by  the  testator  In  his  lifetime. 

In  Smith's  Appeal,  103  Pa.  559,  there  was 
a  bequest  by  a  testator  to  one  son  of  |2,000 
out  of  the  sum  of  near  $4,000  on  deposit 
In  R  bank,  provided  the  same  was  collected, 
and  to  another  son  $1,600  with  the  same  pro- 
viso, and  the  remaining  part  of  the  money 
that  might  be  collected  on  this  deposit  was 
given  In  equal  shares  to  the  two  sons.  This 
deposit  was  collected  by  the  testator,  and 
the  court  held  that  the  legacies  to  the  two 
SODS,  being  specific,  were  adeemed.  The  fol- 
lowing language  froib  the  opinion  of  the 
court,  being  peculiarly  appropriate  to  the  case 
In  hand,  we  quote  It:  "The  whole  of  the 
money,  the  entire  fund.  Is  given— the  money 
and  fund  are  undistlngulshable.  When  the 
legacy  Is  so  afnneeted  with  the  fund  out  of 
which  It  Is  payable,  that  the  legacy  and  fund 
are  the  same,  it  Is  specific;  as  if  I  bequeath 
to  B.  the  money  now  owing  to  me  from  A. 
or  In  the  hands  of  A.,  or  the  money  due  to 
me  on  the  bond  of  A.,  the  legacy  is  specific 


Welch's  Appeal,  23  Pa.  863.  Certain  parts  of 
the  money  due  to  the  testator  on  the  dqitoslt 
are  given  to  each  son,  and  the  money  thus 
given  is  the  whole  dep(»It  owing  by  the  bank. 
The  giving  to  each  a  certain  portion — to  both 
the  whole — ^Is  Indicative  of  an  Intent  to  give 
that  fund — not  so  much  money' out  of  the 
estate  if  the  fund  failed.  The  phrase,  1 
give  and  bequeath  to  my  son  Samuel  the 
sum  of  $2,000  out  of  the  sum  of  near  $4,000 
now  on  deposit  In  the  bank,*  by  itself,  would 
vest  a  demonstrative  l^acy;  but  the  testetor 
added,  'providing  the  said  amount  and  Inter* 
est  Is  collected  from  the  assets  or  stodcbold- 
ers  of  sold  bank.'  Manifestly,  the  wnd 
'providing'  Is  used  In  the  sense  of  'provided,' 
and  means  upon  condition,  or  with  the  under^ 
standing,  that  said  $2,000  shall  be  collected 
ont  of  that  debt.  Then,  if  It  should  not  be 
collected  out  of  the  specified  debt,  it  was  not 
to.  be  paid.  Here,  also,  ttie  Intention  seems 
to  be  to  limit  payment  of  the  legacy  to  the 
fund  itself." 

Let  us  apply  the  principles  vt  that  eaae 
to  the  one  In  hand.  Hrs.  Gallnp  gave  to  the 
legatees  the  entlra  proceeds  of  an  Insurance 
policy,  provided  the  money  was  actually  re- 
ceived and  collected  by  ber  executors.  The 
mtlre  fund«  or  the  policies  and  the  money 
collected  thweon,  are  given.  The  legacy  and 
tbe^  f uad  are  the  same  and  imdlstlngulsbable. 
Her  M^ecntoni  did  not  collect  or  receive  the 
money.  ^  She  herself  «dlected  It  In  ber  Ilfe> 
time.  The'  l^des,  tlierefore.  were  speelBc 
and  became  Rileemed.  In  Smith  t.  HcKI^ 
teriek.  61  lowdv  54a  2  N.  W.  890,  $2,000 
which  the  testatot". 'ecel^ed  from  the  estate 
of  his  father  was  "bequeathed  to  tie  testa- 
tor's daughters.  It  said  to  be  a  specH- 
flc  legacy.  Certainly,  f^dpi  the  language  em- 
ployed in  Mra  Gallup's  i*SlJl.  "  not  be 
successfully  contended  tbatV*  Insurance 
money  had  never  been  colleift^'  ****  plain- 
tiffs In  error  would  have  had  claim  nptai 
the  geuerol  assets  of  her  estatlP;  ^  that  be 
true,  this  legacy  is  specific.  '"'■^  no 

gift  of  any  particular  or  speclfiS*  amount; 
but  the  entire  fund,  showing  an  u^l^™**'K"**"• 
intention  to  confine  the  gift  to  theV''*'^*  **" 
self.  1, 

In  Georgia  Infirmary,  etc.,  v.  Jone^t^-  ^ 
37  Fed.  750,  Wallace,  Justice,  says: 
termlning  whether  the  legacy  is  spee)^<^ 
demonstrative,  the  question  always  is  w******" 
er  It  Is  a  gift  out  of  a  ^leclfied  fui*^ 
security,  or  a  gift  of  a  ^)ecificd  sum,  w***^  * 
spocifled  fund  as  security.   If  it  falls  wl'***" 
the  former  class" — that  is,  where  it  is  aV*'^ 
of  a  specified  fund,  or  security— "the  lerf**^ 
fails  when  the  fund  or  security  ceaa^  ^ 
exist  in  the  testator's  lifetime."  J 

In  Hoke  V.  Herman,  21  Pa.  301,  30tf» 
was  said  that  If  the  thing  bequeathed  1^  » 
will  by  such  a  description  as  to  distlngq^^ 
it  from  all  other  things  be  disposed  of,i| 
that  It  does  not  remain  at  the  death  *^ 
the  testator,  the  bequest  Is  gone,  "If  sj'*** 
legacy  be  of  a  debt,  payment  necesss.^^. 
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makes  an  end  of  It"  In  the  case  in  hand, 
the  money  that  became  due  and  was 
payable  to  the  testatrix  In  her  lifetime 
was  a  debt  and  there  was  a  gift  of  the 
entire  debt  Since  the  testatrix  In  her  life- 
time collected  It  and  commingled  It  with 
her  funds,  Decessarlly  there  was  an  end  of 
It,  and  nothing  remained  at  ber  death  to 
which  the  legacies  here  claimed  could  at- 
tach. 

Ck>rb!n  et  al.  v.  SIllls'  Ex'rs  et  al.,  IQ  Orat 
(Va.)  438,  Is  cited  by  plaintiffs  In  error  as 
ta  point  The  particular  bequest  there  under 
consideration  was  held  to  be  a  demonstrative 
l^ftcy.  bnt  the  language  of  the  will  by  which 
0ie  legacy  was  created  Is  entirely  different 
from  that  In  the  will  of  Mra.  Gallop.  The 
opInlfHi  of  the  court  wlQi  refraence  to  this 
particular  point  would  make  the  legacy  here 
taiTolred  a  Q>eciflc  legate. 

In  Barker  t.  Baynor,  6  Haddodc's  208, 
the  testator's  will  read:  "All  my  right,  title, 
and  interest  In  two  polldes  of  Insurance  [de- 
scribing them]  upon  trust  to  pay,"  eta  Theaa 
p<dlelea  were  iqKm  the  life  of  tlie  testator's 
wlfflk  and  wore  collected  by  him  in  his  life* 
time.  The  l^cy  was  held  to  be  opedfic. 
This  bequest  In  legal  tfect  Is  precisely  the 
same  as  tbe  mie  here  whne  the  mmieys 
to  be  collected  on  the  policy  are  the  subject 
at  the  bequest  Such  moneys  etmstltuted  all 
the  right,  title,  and  interest  which  the  bene* 
flciary  had  in  them.  This  decision  by  Vice 
Oumcellor  Leadi  was  affirmed  on  appeal 
Lord  Chancellor  Eldcm  In  8  Eng.  Ch.  320. 
The  case  is  quite  in  point  StarbudE  t.  Star- 
buck,  08  N.  a  183;  2  Bedfleld  on  Wills,  481. 

In  1  TTnderhlU  on  Wills,  1  414,  the  learn- 
ed author  says  a  legacy  of  a  debt  Is  specific, 
but  a  l^acy  of  a  partlcolar  sum  payaUe  out 
at  a  debt  doe  to  the  testator  fs.demonstra- 
tlve.  Aivlylng  the  doctrine  of  the  text  and 
of  the  anthoritles  already  cited  to  the  case 
at  bar.  we  have  this  ritnatlon:  The  thing 
gtrai  by  Mr&  Gallup  was  the  entire  debt 
which  the  Insurance  anupany  was  obligated 
to  pay  to  her  "at  ber  estate  uptm  the  death 
of  bex  husband.  Tb^e  was  no  particular 
mm  glTen,  nor  was  that  whl<di  was  given 
made  payable  out  of  the  debt  due  tiie  testa- 
trix, but  being  the  corpus  of  the  debt  Itself, 
it  was  a  q>eciflc  1^<7.  Gelbadi  t.  Shlvely, 
67  Hd.  4S8,  10  Atl.  247;  Moybuiy  T.  Grady, 
67  Ala.  147. 

Let  the  Judgment  be  offlnned. 

GABBBRT.  O.  3^  and  GODDABD,  J.,  con- 
cur. 


(»  Colo.  110) 

LEIPER  T.  CITY  AND  COUNTY  OF  DEN- 
VER et  al. 

(Sapr»mc  Court  of  Colorado.   April  2,  1906. 
Rphoarinc  Denied  May  7,  1900.) 

Municipal  Corporations— Chasciho  Grade 
OF  Stbeet— Damages. 

A  municipality  is  not  liable  to  the  owner 
of  a  lot  abutting  on  a  street  for  the  raising  or 
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lowerins  of  the  grade  from  the  natural  mirface 

to  the  erade  established  in  the  first  instancet 
unless  the  change  of  grade  is  unreasonable  or 
negligently  made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88. 
Cent  Dig.  Municipal  Corporations,  H  025-928.] 

En  Banc.  Error  to  District  Court,  City  and 
County  of  Denver;  S.  L.  Carpenter,  Judge. 

Action  by  the  city  and  county  of  Denver 
and  the  city  of .  Denver  against  John  H, 
Lelper.  Judgment  in  favor  of  defendant, 
and  plaintiffs  bring  error.  Affirmed. 

Isham  R.  Howze,  for  plaintiffs  in  errw. 
H.  A.  Llndsley  and  H.  L.  Bitter,  tta  defend- 
anto  In  error. 


CAMPBELL.  J.  The  sole  question  for 
decision  Is  whether  a  munlclpniity  Is  liable  to 
an  abutting  lot  owner  for  damages  resulting 
thereto  from  the  authorized  lowering  or  rala> 
Ing  of  the  grade  of  a  public  street  from  the 
natural  surface  to  a  grade  established  by 
municipal  ordinance  In  the  first  Instance, 
notwitLstandlng  the  fact  that  tbe  change  is 
reasonable  and  the  work  of  making  tbe  same 
Is  skillfully  performed.  In  City  of  Etenver  v. 
Boneateel,  30  Colo.  107,  69  Pac.  595,  section 
15  of  article  2  of -our  Constitution,  which  Is 
here  Invoked  as  creating  such  liability,  was 
considered  at  some  length.  It  was  then 
held  that  under  this  provision,  which  de- 
clares that  private  property  aliall  -not  be 
taken  or  damaged  for  public  or  private  use 
without  Just  compensation,  where  a  perma- 
nent grade  of  a  street  Is  established  by  a 
city,  and  an  abutting  lot  owner  Improves  his 
property  In  conformity  thereto,  the  city  Is 
liable  in  damages  to  such  property  occasioned 
by  a  subsequent  change  of  the  grade  of  tbe 
street.  In  prior  decisions  of  this  court,  re* 
ferred  to  In  the  opinion,  the  same  clause  of 
the  Constitution  was  the  subject  of  careful 
consideration.  While  In  the  various  cases  the 
precise  question  now  presented  was  not  ex- 
pressly determined,  the  courts  as  then  con- 
stituted, made  several  observations,  which 
were  strictly  germane  to  the  exact  point  de- 
cided, that  indicated  Its  disapproval  of  the 
principle  now  invoked  by  the  plalntiCf.  It 
Is  true  that  In  some  of  tbe  cases  from  other 
states  cited  In  the  Bouesteei  opinion  It  was 
ruled  that  the  municipality  Is  4iable  to  an 
abutting  owner  for  consequential  damages 
caused  by  a  reduction  from  the  natural  sur- 
face to  a  grade  established  in  the  first  In- 
stance, as  well  as  from  one  authorized  grade 
to  another.  In  other  cases  the  doctrine  Is 
applied  only  in  the  latter  contingency.  This 
diversity  in  the  holdings  was  expressly ,  re- 
ferred to  at  page  111  of  30  Colo.,  and  page  696 
of  69  Pac.  Such  reference,  however,  was  not 
Intended  as  a  final  or  definite  expression  of 
•ur  approval  of  the  former  doctriue,  or  re- 
jection of  tlie  latter.  Yet  that  opiulou  sho^vs 
that  not  only  is  there  nothing  In  any  of  our 
own  previous  cases  inconsistent  with  the  ron- 
cluslon  then  reached,  but  all  such  antecedent 
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expressions  of  opinion  were  regarded  as  con- 
Bl8tei\t  with  the  distinction  drawn  by  Jndge 
Dillon,  In  his  valnable  work  on  Municipal 
Corporations  (4th  Ed.  S  995b),  which  was 
then  clearly  indicated  as  the  basis  of  the  de- 
cision, and  as  foreshadowing  our  present  con- 
clusion, namely,  that  municipal  liability  in 
these  cases  should  be  limited  to  changes  in 
established  grades,  and  Is  not  to  be  extended 
to  reductions  from  the  natural  surface,  ex- 
cept when  the  change  is  unreasonable  or 
carelessly  made. 

It  must  be  conceded  that  In  Illinois,  from 
which  our  constitutional  provision  is  bor- 
rowed, and  In  the  majority  of  tlie  other 
states  that  hare  adopted  similar  clauses,  a 
municipality  Is  held  liable  for  cunseanentlal 
damages  resulting  from  changes  In  the  grade 
of  the  street,  w  hether  made  for  the  first  time 
or  for  a  change  from  one  established  grade 
to  another.  However,  we  are  now  con- 
strained to  hold  that  for  reasonable  and  care- 
fully made  changes  of  the  grade  of  a  public 
street  from  the  natural  surface  to  a  legally 
established  grade  In  the  first  Instance  a  mu- 
nicipality Is  not  liable  to  the  abutting  lot 
owner  for  consequential  damages  to  his 
propertj'.  We  are  led  to  this  confluslon, 
not  only  because  of  the  strong  reasons  ad- 
vanced by  Judge  Dillon,  supra,  but  also  be- 
cause of  our  former  decisions,  which,  In  view 
of  tlie  general  uQderstandtng  of  the  pro- 
fession as  lo  the  doctrine  they  announce, 
should  be  regarded  as  stare  decisis.  Judge 
Dillon,  at  section  995a,  in  stating  what  the 
abutting  lot  owner,  who  builds  with  refer- 
ence to,  the  natural  surface,  In  law  Is  bound 
to  contemplate  with  respect  to  the  power  of 
the  municipality  In  chauglng  the  grade  of 
streets,  says:  "In  view  of  these  considera- 
tions, it  seem  to  us  clear  that  for  the  original 
establishment  of  a  grade  line  and  the  reduc- 
tion of  the  natural  surface  of  the  street  for 
street  purposes  to  such  line  there  Is  no  legal 
right  or  even  natural  equity  in  the  dedicator 
or  his  assignee  to  compensation."  He  fur- 
ther says:  "But  where  a  grade  has  been 
officially  established,  and  particularly  where 
Improvements  have  been  thereafter  made  ac- 
cording to  such  established  grade,  and  It  Is 
afterwards  changed  to  the  tajury  of  the  abut- 
ting owners,  there  Is  a  Strong  natural  equity 
In  their  favor  for  compensation.  •  •  • 
For  the  reasons  abo^'e  suggested,  It  seems  to 
us  that,  on  principle,  the  mere  provision 
of  the  Constitution  imposing  a  liability  for 
property  damaged  for  public  use  does  not 
create  a  liability  on  the  part  of  the  munici- 
pality for  reducing  the  natural  surface  of 
flie  street.  In  the  course  of  Its  normal  and 
ordinary  Improvement  for  street  purposes 
proper,  to  a  grade  line  for  the  first  time  es- 
tablished. If  there  are  cases  to  the  contrary, 
we  doubt  whether  they  were  well  considered, 
and  think  that  they  are  not  well  de- 
cided. *  *  •  Although  sensible  of  the  ap- 
par«it  difficulty  of  defining  the  grounds  tar 
the  distinction^  it  seems  to  us,  where  a  grade 


line  has  been  officially  established,  and  where 
property  has  been  Improved  on  the  faith  of 
it  (which  Is,  of  course,  done  on  the  assump- 
tion that  the  grade  Is  permanent,  although 
the  power  to  <Aange  It  for  the  public  good 
exists),  that  such  a  case  rests  upon  so  strong 
a  basis  of  natural  Justice  as  to  bring  It  with- 
in tile  purpose  of  the  consUtntlonfti  provisioD 
In  question.  •  •  *  The  decisions  under 
tiie  amended  constitutional  provision  npon 
the  exact  point,  as  to  its  effect  on  street  grade 
cases,  are  not  as  yet  very  numerous,  but 
some  of  those  referred  to  la  the  note  to  the 
next  section  appear  to  give  this  provoston  a 
scope  greater  that  the  one  here  snggested." 

Counsel  for  plaintiff  in  error,  however,  says 
tiiat  these  observations  of  Judge  Dillon  were 
made  in  1890,  and  after  that  time  a  numbw 
of  cases  by  the  courts  of  the  states  where 
this  constitutional  provision  is  in  force  have 
Ignored  his  distinction  and  held  Uiat  mnnlc- 
Ipal  liability  Is  created  wlienever  consequen- 
tial damages  to  the  abutting  owner  result 
from  any  change  whatever  In  the  grade  of  a 
street.  A  leading  case  so  holding  is  Less 
V.  City  of  Butte  (Mont.)  72  Fac.  140,  61  L. 
B.  A.  601,  in  which  the  later  cases  are  dted. 
It  is  true,  as  already  stated,  that  the  majoilty 
of  cases  support  the  contention  of  plaintiff  In 
error,  and  possibly  in  only  the  states  of 
Georgia,  Mississippi,  and  Colorado  bas  the 
qualified  doctrine  apparently l>een announced. 
Notwithstanding  the  number  of  cases  to  the 
contrary,  we  are  still  convinced  of  the  sonnd- 
ness  of  the  views  of  Judge  Dillon,  and  our 
previous  decisions  an  In  harmony  with  this 
conclusion.  This  Is  ajvarent  from  the  fol- 
lowing excerpts  taken  firom  several  of  Its 
opinions : 

The  leading  case  Is  City  .of  Denver  t.  Bay- 
er, 7  Colo.  113,  2  Pac.  6.  The  preidse  ques- 
tion there  determined  was  that,  tm  conse- 
quential damages  to  a  lot  abuttli]^  on  a  street 
over  which  the  city  by  ordinance  had  granted 
to  a  railroad  company  the  right  to  build  a 
railroad  track,  the  railroad  company,  and 
not  the  city,  was  liable.  In  the  course  of 
the  carefully  considered  opinion  by  Helm. 
Justice,  in  discussing  consequential  damages 
In  such  cases.  It  was  said:  "But  sometimes 
these  interferences  and  resulting  Injury  may 
properly,  even  in  Ible  state,  be  held  to  be 
damnum  absque  Injuria,  as  where  they  are 
occasioned  by  a  reasonable  Improvement  of 
tibe  street  by  the  pn^r  authority  for  the 
greater  convenience  of  the  public."  And  In 
speaking  of  the  power  of  the  city  over  its 
streets  the  judge  said:  "In  determtailtig 
what  changes  and  Improvements  are  most 
conducive  to  this  end,  the  council  exercises  a 
large  discretion.  And  unless  unreasonable 
changes  are  made,  or  Injury  results  to  the 
adjoining  premises  through  the  unsktllful- 
ness  or  negligence  of  Oiose  employed,  tiie 
owner  thereof  will  not  be  heard  to  complain, 
though  in  fact  the  real  value  and  convenience 
of  his  ftroperty  are  diminished  thereby;  for 
In  purchasing  his  lot;,  or  In  rellnquishbig  the 
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pal^le  easBinent.  lie  Ib  condudTely  sweBomed 
to  have  contemplated  this  power  and  aatiior> 
Jty  of  the  municipal  goTemment,  and  Is  held 
to  haTO  antldpated  asy  Injury  to  hl>  abatUng 
land  resulting  from  a  reaKsiable  and  proper 
exerctee  thereof,**  The  following  wnuA  la 
quite  pertinent:  "The  abutting  owner  may 
well  be  presumed  to  have  taken  Into  oon- 
alderation  the  tact  tiiat  the  grade  «£  the 
street  ml^t  be  raised  or  lowered,  that  pave- 
ment ml^t  be  laid  and  bridges  and  cul- 
Terts  coDBtructed,  and  that  a  street  railroad 
even  mifi^t  be  boUt  and  operated  thereon; 
and  It  may  fairly  be  presumed  that  in  pur^ 
chasing  be  anticipated  and  allowed  for  flie 
possible  or  probable  damages  to  result  from 
these  and  similar  changes,  or  lhat  be  sig- 
nified his  consent  fliereto,  and  thus  deprived 
himself  of  any  rli^t  to  compensation  there- 
for.*' And  In  referrliv  to  tbe  fact  that  some 
of  the  decisions  under  ibis  constitutUmal 
provision  would  establish  the  liablUly  of  the 
city  in  a  case  like  that  under  consideration, 
and  In  summing  up  the  doctrine  upon  tbe 
point,  tbe  learned  judge  condudes:  "As  will 
be  observed,  we  do  not  go  so  far  as  some  of 
these  cases.  That  our  position  might  not  be 
mlsundenitood,  we  have,  at  the  risk  of  being 
(Charged  with  obiter  dictum,  snggeated  that, 
as  at  present  advised,  we  think  that  for  In- 
juries caused  by  a  reasonable  change  or  im- 
provement of  tbe  street  by  tbe  council  In  a 
careful  manner  the  abutting  owner  should 
not  recover." 

In  City  of  Denver  v.  Vemla,  8  Colo.  399, 
404,  8  Pac.  656,  the  Bayer  Case  was  ap- 
proved, and  the  concluding  observation  of 
Judge  Helm,  which  we  have  Just  quoted,  was 
by  Chief  Justice  Beck  said  to  be  a  correct 
legal  proposition.  The  concurring  opinion  of 
Judge  Dickey  In  Blgney  v.  City  of  Chicago, 
102  III.  83,  in  which  the  following  language 
was  used,  was  also  referred  to  with  approval: 
"It  Is  not  every  diange.of  grade  made  In 
a  street,  whidi  may  in  effect  Impair  the 
value  of  the  lot  In  Its  vicinity,  which  Is  a 
violation  of  tiie  rl^t  of  the  proprietor  there- 
of. Such  changes  In  a  street  as  It  may 
reasonably  be  supposed  mig^t  be  made  for 
the  improvement  of  the  public  highway,  tbe 
purchaser  of  a  lot  upon  a  street  must  be  as- 
sumed to  have  consented  to  when  the  pur- 
diase  was  made.  Hie  making  of  ench 
changes  Is,  therefore,  no  Invasion  of  his  right 
In  Hiat  regard."  One  of  the  elements  of 
damages  claimed  by  the  plaintiff  against  the 
city  in  the  Vemla  Case  was  for  the  fixing  of 
the  grade  of  a  street  In  tbe  first  instance  three 
feet  below  the  natural  surface  of  plalntlfTs 
lots,  and  fbe  court  held  that  that  was  not 
an  element  upon  which  he  was  entitled  to  re* 
jcover. 

In  Denver  Circle  B.  B.  Co.  v.  Nestor,  10 
Colo.  408,  IS  Fac.  714,  Judge  Helm,  In  his 
concurring  opinion,  refers  to  the  Bayer  and 
Vemla  Cases,  supra,  and  says  with  reference 
to  the  constitutional  provlsi<m  here  under 


cQoslderation  fliat  the  abutting  lot  owner  was 
bound  to  anticipate,  in  making  his  purchase 
that  the  street  wonlid  necessarily  be  occupied 
by  the  local  pnbiic  for  all  the  usual  and  ordi- 
nary purposes  of  a  highway,  and  that  tbe 
city  would  from  time  to  time  so  change  and 
Improve  the  street  as  to  render  It  more  con- 
venient for  such  purposes,  and  that  indirect 
Injuries  resulting  to  him  tiierefrom  remain 
now,  as  they  existed  before  the  ocmstltutlonal 
provision  was  adopted,  wrongs  without  a 
legal  remedy. 

In  City  of  Durango  v.  Lnttrell,  18  Colo. 
123, 81  Pac  868,  In  an  opinion  by  Bfr.  Justice 
Blllott,  the  doctrine  was  recognized  that  for 
a  reasonable  Improvement  of  the  street  by 
the  auttibrlty  of  the  dty  in  bringing  it  to  a 
legally  established  grade  no  liability  for  con- 
sequential damages  to  an  abutting  lot  owner 
resulted. 

In  Gilbert  v.  O.,  S.  L.  &  P.  Ity.  Co..  IB  Colo. 
601,  22  Pac.  814^  the  court  remarked  that  it 
was  not  proper  to  say,  notwithstanding  tbe 
broad  terms  of  our  Constitution  and  the  un- 
qnallfled  expressions  of  certain  Judicial 
opinions  elsewhere,  ttiat,  whenever  a  de- 
preciation of  private  property  Is  cansed  by 
some  public  improvement,  the  owner  of  the 
property  thus  depreciated  may  recover  com- 
pensation against  the  party  making  the  im- 
provement; and  again  the  previous  cases, 
cited  above,  were  referred  to  wlOi  approval. 

In  Pueblo  v.  Strait,  20  Colo.  13,  36  Pac. 
788,  24  li.  B.  A.  S82,  46  Am.  St  Rep.  273, 
Mr.  Chief  Justice  Hayt,  in  summarizing  tbe 
doctrine  of  these  cases,  says:  "For  Injuries 
resulting  from  reasonable  and  ordinary  or 
usual  change  and  Improvemoit  of  th^  street 
by  tbe  municipality  ttie  abutting  owner  can- 
not recover,  provided  the  change  or  Improve- 
ment is  made  to  a  careful  and  skillful  man- 
ner for  the  benefit  of  the  public."  And  In 
referring  to  the  interpretation  put  upon  sim- 
ilar clauses  of  the  Constltntlon  of  Illinois  and 
otiier  states,  where  a  recovery  la  allowed  in 
all  cases  where  private  property  sustains  sub- 
stantial damage  by  the  making  of  a  public 
Improvem^t,  he  recognizes  that  In  Colorado 
sndi  Interpretation  has  not  been  followed, 
and  a&jB  that  In  this  state  "the  rl^t  of  re- 
covery has  been  limited  to  those  unusual  uses 
to  which  but  few  streets  are  subjected." 

As  well  said  by  Judge  Dillon,  while  sen- 
sible of  the  apparent  difficulty  of  defining  the 
grounds  for  the  distinction,  we  regard  It  as 
almost,  if  not  quite,  stare  decisis  In  this  Juris- 
diction, that,  for  the  raising  or  lowering  of  the 
grade  of  a  street  by  a  municipality  from  the 
natural  surface  to  the  grade  established  in 
tbe  first  Instance,  the  municipality  Is  not 
liable  to  the  abutting  lot  owner  for  conse- 
quential damages  to  his  property,  unless  the 
change  of  grade  is  unreaBonable  or  has  been 
negligently  made. 

The  Judgment  of  the  district  court,  being 
in  line  with  our  conclusion,  la  affirmed. 

Affirmed. 
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WHITHAU  T.  CHICAGO,  B.  &  Q.  ET.  CO. 
(Supreme  Court  of  Washington.  June  S), 
190a) 

GABBTEBS  —  BA.ILBOADS — TICKETS  —  DEVIA- 
TIONS OB  Side  Tbips. 

A  ticket  calling  for  traasportatloQ  over  de- 
fendant's railroad  main  line  did  not  entitle 

filaintitC  passenger  to  round  trips  over  branch 
ines  intersecting  such  main  line. 

[Ed.  Note. — For  caecii  In  point,  see  vol.  0, 
Cent.  Dig.  Carriera,  §  1038.] 

Appeal  from  Superior  Court,  King  County; 
B.  B.  Albertson,  Judge. 

Action  by  John  H.  ^Vbltliam  against  the 
Chicago,  Burlington  &  Qulnty  Railway  Com- 
pany. Judgment  for  defeudaut,  and  plain- 
tiff appeals.  Affirmed. 

B.  W.  Prigmore  and  John  W.  Wliltbam,  for 
appellant  Jobn  F.  Hartmao,  for  reqrandent 

CROW,  J.  On  November  12,  1001,  appel- 
lant purchased  from  respondent's  agent  a 
firat-clasa  round-trip  railroad  ticket  from 
Seattle,  Wash.,  to  St  Louis,  Mo.,  which  en- 
titled him  while  en  ronte  to  one  round  trip 
from  Denver,  Colo.,  to  St  Louis,  Mo.,  and  re- 
turn to  Billings,  Mont,  over  the  "Burlington 
Bonte,"  wbldi  Included  certain  lines  operated 
by  the  respondent  through  tbe  state  of  Ne- 
braska. Tbe  evidence  shows  tbattberespond- 
ent  fts  a  portion  of  ita  system  running  east 
from  Denver,  operates  three  lines  In  a  gen- 
eral easterly  and  westerly  direction  through 
Nebraska,  which  for  tlie  purposes  of  this  opin- 
ion we  will  designate  as  "main  llnea."  It 
also  operates  in  sold  state  a  branch  line  run- 
ning north  and  soutti,  Intersecting  the  central 
main  line  at  Strang  and  tbe  southerly  main 
line  at  Chester.  Appellant  traveled  east- 
wardly  on  tbe  central  main  line  to  Strang, 
where  be  stopped  over  for  tbe  puri)OBe  of 
traveling  south  to  Bclvidere,  a  station  lo- 
cated on  tbe  branch  line  between  Strang  and 
Chester.  He  pres'^nted  his  ticket  on  a  local 
train  on  tbe  brancb  line,  was  advised  by  tbe 
conductor  that  it  was  not  good  for  transporta- 
tion from  Strang  to  Belvldere,  and  after  some 
dispute  was  permitted  to  ride  to  Belvidere 
without  the  payment  of  fare.  The  conductor, 
however,  then  and  there  notified  him  that  he 
would  have  to  pay  fare  when  returning  from 
Belvldere.  A  few  days  later  appellant  again 
boarded  the  local  train  on  said  brancb  line  for 
the  purpose  of  returning  to  Strang  and  con- 
tinuing his  trip  east  Betuming  on  the  local 
train,  appellant  presented  his  ticket  to  the 
same  conductor,  who  then  refused  to  carry 
him  to  Strang  unless  he  paid  his  fare, 
amounting  to  3S  cents,  which  appellant  re- 
fused to  do.  Thereupon  the  conductor  with- 
out unnecessary  force  removed  him  from  the 
train  at  a  way  station  between  Belvldere  and 
Strang.  After  the  appellant  had  alighted,  he 
again  boarded  the  same  train  and  paid  his 
fare  from  Belvldere  to  Sti'ang.  He  alleges 
that  the  conductor  was  violent.  Insulting, 
abttslve,  and  subjected  him  to  great  bumllia- 


tlon  and  disgrace.  In  then  statsmenti, 

wbicb  are  denied  by  tbe  condnctor  and  two 
passengers,  appellant  Is  conoborated  by  the 
evidence  of  his  brother  and  sister,  who  were 
traveling  with  bim.  After  reaching  Strang 
appellant's  ticket  was  honored  by  respondent 
whenever  presented  in  both  going  to  and  re- 
turning from  St  Louis.  This  action  has  been 
Inatltated  by  the  appellant  to  recover  $1,080 
damages  claimed  to  have  been  sastalned  W 
him  by  reason  of  the  alleged  wrongful  acts 
of  said  conductor.  On  trial  without  a  Jury 
the  court  made  findings  of  fact  and  concln- 
slons  of  law  In  favor  of  req>ondent  and  trma 
the  final  Judgment  entered  thereon  tlils  ap- 
peal lus  been  taken. 

Appellant  bus  presented  several  I^iol 
propositions  which  we  will  not  discuss;  our 
view  being  that  the  controlling  questions 
herein 'are  qneatlona  of  fact  only,  trial 
court  found  all  the  fikcts  above  stated,  and 
In  addition  thereto  further  found  that  nppel- 
lanf  8  ticket  did  not  designate  any  partlfmlar 
route  of  travel  OTfir  the  respondent's  lines 
^m  Denver  to  St  Louis,  nor  did  It  entitle 
appellant  to  retraverse  any  portion  of  re< 
spondenfs  road  until  after  his  arrival  at  St 
Louis;  that  when  about  to  return  from  Bel- 
vldere to  Strain  he  boarded  respondent's  lo- 
cal train  and  demanded  passage  upon  bis 
ticket;  that  tee  station  agent  at  Belvldne 
had  told  him  tbe  conductor  would  allow  him 
to  ride  to  Strang  on  such  ticket  but  that  such 
agent  bad  qo  authority  to  change  the  contract 
between  aroellant  and  respondent  by  making 
such  statement;  that  the  conductor,  in  re- 
moving him  from  the  train,  used  no  more 
force  than  was  necessary,  having  escorted 
him  out  of  the  train  at  a  way  station;  that 
no  force  was  necessary,  as  appellant  did  not 
resist;  that  under  said  ticket  appellant  was 
not  Nitltled  to  transportation  from  Belvldere 
to  Strang;  and  that  said  conductor  did  not 
violate  any  of  the  terms  of  tbe  contract  be- 
tween appellant  and  respondent  No  finding 
was  made  showing  the  conductor  to  have 
been  violent  insulting,  or  abusive  as  alleged 
by  appellant 

Appellant  has  excepted  to  these  findings, 
but  we  find  them  to  be  fully  sustained  by  the 
evidence,  and  will  not  disturb  them.  A  copy 
of  the  ticket  Is  In  the  record,  and  Its  stipula- 
tions are  Inconsistent  with  appellant's  con- 
tention. It  simply  calls  for  transportation 
over  respondent's  line  from  Denver  to  St 
Louis,  and  return  from  St  Louis  to  Billings, 
Mont  The  evidence  shows  that  this  would 
only  entitle  appellant  to  travel  through  Ne- 
braska, both  going  and  returning,  over  one  of 
the  main  lines  running  east  and  west  When 
he  stopped  over  at  Strang,  and  endeavored  to 
use  his  ticket  for  traveling  towards  the  south 
in  a  direction  almost  at  right  angles  to  said 
main  line  and  out  of  the  general  course  of  his 
trip,  be  was  demanding  transportation  to 
which  he  was  not  entitled.  The  appellant 
should  have  been  able  to  understand  tbe 
terms  of  his  contract  as  evidenced  by  Ihe  pro- 
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▼telons  and  sUptdBtlona  dearly  expressed  In 
his  tU&et.  Wben  he  endeavored  to  travel  on 
said  ticket  over  a  branch  line  fnun  Strang  to 
Belvidere,  and  to  return  over  the  same  line, 
before  reaching  bis  nttimate  destination  at 
6t.  Lonls,  be  was  demanding  that  to  whldi 
he  vas  not  entitled;  no  snch  special  privilege 
being  Included  In  his  contract  If  he  could 
have  lawfully  Insisted  on  such  a  side  trip, 
there  would  be  no  reason  why  be  conld  not 
stop  at  any  and  all  points  on  tiie  main  line, 
where  intei'sected  by  branch  lines  operated  by 
respondent,  and  Insist  on  taking  round  trips 
on  such  brsnch  lines  without  the  payment  of 
fore,  and  on  returnli^  to  the  main  line  there- 
after  pursue  his  Journey  to  St  Louis.  We 
foil  to  see  any  merit  in  appellant's  conten- 
tions. They  are  fully  answered  by  a  mere 
statement  of  the  facts  as  found  by  the  trio) 
court  and  shown  by  the  record. 
The  Ju^ment  is  affirmed. 

MOUNT,  0.  J.,  and  ROOT,  BUDKIN,  DUN- 
BAB,  FUIXEBTON,  and  HADLEY,  JJ.,  con- 
cur. 


(a  Wuh.  S3) 

HOEFEB  T.  SAWTELLE  et  al. 

(Suineine  C9onrt  of  Washington.  Jnne  27, 
1906.) 

JunoinsNT— Vacation— Mebits. 

2  Ballinger's  Aon.  Codes  &  St  |  5156,  pro- 
vides that  a  petition  for  the  vacaUon  of  a 
judgment  brooght  within  a  year  after  its  ren- 
dition shall  be  verified  by  affidavit,  setting  forth 
the  judgment  or  order,  the  facts  or  errors  con- 
stituting a  cause  to  vacate  or  modify  it,  and  if 
the  party  U  a  defendant,  facts  constituting  a 
defense  to  the  action,  and  section  5158  declares 
that  the  judgtaent  aball  not  be  vacated  on  mo- 
tion or  petition  until  it  is  adjudged  that  tbere 
is  a  valid  defense  to  the  action  in  which  the 
juc^ment  is  rendered.  BeJd,  that  a  petition  for 
the  vacation  of  a  judgment  where  the  part^ 
was  a  defendant  alleging  merely  ttiat  peti- 
tioners have  a  meritorious  defense  to  the  ac- 
tion, but  failing  to  state  the  facts  so  that  It 
could  be  "adjudged**  that  such  meritorious  de- 
fense existed  was  demnrrable. 

[Ed.  Note^For  cases  in  point,  see  vol.  80, 
Gent  Dig.  Judgment  IS  701,  71^] 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty;  A.  B.  Bice,  Judge. 

Action  by  E.  P.  Sawtelle  and  another 
against  A.  H.  Hoefer  to  vacate  a  Judgment 
From  an  order  sustaining  a  demurrer  to  the 
petition,  plaintiffs  appeal.  Affirmed. 

Maurice  A.  Langhome,  for  appellants.  Mll- 
_Iett  &  Harmon  and  Agnew  ft  Israel,  tor  re- 
'spondent 

DUNBAB,  J.  Action  1^  a^llant  to  va- 
eate  a  judginent  The  petition  alleges  that  on 
or  about  July  2,  1901,  the  phdnttff  broi^t 
an  action  a^^nst  the  petitions  to  reoovor 
the  possession  of  a  certahi  tract  of  land; 
that  in  response  to  a  summons  the^  appeared 
In  said  action  1^  an  attorney  whom  tb^  had 
empU^ed  to  defend  said  action ;  that  there- 
after on  the  2&th  day  of  Bc(ptember,  1904  the 


said  attorn^  acting  without  the  scope  of  his 
authority  made  and  entered  Into  a  stipula- 
tion with  the  attorn^  for  the  plaintiff 
wboeby  It  was  stipulated  and  agreed  that 
the  plaintiff  might  have  Judgment  entered 
In  accordance  with  the  stipulation;  that 
thereafter  Judgment  was  entered  In  accord- 
ance with  said  stipulation ;  that  petitioners* 
said  attorn^  had  no  power  or  authority  to 
make  and  enter  Into  said  stipulation;  that 
tala  employment  was  for  the  sple  and  express 
purpose  of  defending  the  stilt  brought  against 
the  petitioners ;  that  the  petitioners  Imd  no 
knowledge  of  the  fact  that  their  said  attorney 
had  entered  Into  said  stipulation  nntll  short- 
ly before  the  cnmnfencemmt  of  this  proceeding, 
and  the  petitioners  also  aver  that  they  have 
a  meritorious  defense  to  the  action  brought 
against  them  by  the  plaintiff.  A  demurrer 
was  Interposed  to  the  petition  on  the  ground 
that  It  did  not  state  facts  suflBcIent  to  Juatl- 
fy  the  relief  prayed  for.  Snch  demurrer  was 
sustained  by  the  court  The  petitioners  elect- 
ed to  stand  upon  their  petition  whereupon  the 
court  entered  Its  judgment  dismissing  the  pe- 
tition, and  from  snch  judgment  this  appeal 
was  prosecuted. 

The  only  qu«rt^Ion  presented  was  whether 
the  court  erred  in  sustaining  the  demurrer 
to  .the  petition.  We  are  of  the  opinion  that 
the  demurrer  was  properly  sustained.  This 
action  was  brought  within  a  year  from  the 
dismissal  of  tbe  action,  and  was  evidentiy 
bfoi^fat  within  the  provMons  of  chapter  17. 
tit  28, 2  Ballli^er's  Ann.  Codes  and  8t,  which 
provides  for  tbe  vacation  and  modification  of 
Judgments.  Section  6156  provides  that  the 
petition  shall  be  verified  by  affidavit  setting 
forth  the  Judgment  or  orAer,  the  facts  or  er^ 
rors  constituting  a  cause  to  vacate  or  modi^ 
It  and  If  the  party  Is  a  defendant,  the  facta 
constituting  a  defense  to  the  action.  Section 
5108  provides  that  the  Judgment  shall  not  be 
vacated  on  motion  or  petition  until  It  la  ad- 
Ju^^  that  there  la  a  valid  defense  to  the 
action  In  which  the  Judgment  Is  rendered. 
It  would  be  impossible  for  the  court  to  have 
adjudged  that  there  wm  a  valid  defense  to 
the  action  under  the  averments  of  the  petition 
which  In  this  respect  Is  simply  a  bare  con- 
clusion that  appellants  have  a  meritorious  de- 
fense of  tbe  action  brought  against  them. 
The  requisites  of  a  petition  In  this  character 
of  case  Is  thus  announced  by  Black  on  Judg- 
ments {2d  Ed.)  f  JHOa,  *Tbe  applicant  must 
show  that  he  has  a  valid  uid  meritorious  de- 
fense to  the  action ;  and  this  must  be  made  to 
appear,  not  by  mere  averment  that  he  has 
snch  a  defense,  but  by  setting  forth  fully 
the  facts  which  cmistltuto  the  proposed  de- 
fense." This  Is  the  rule  onder  or^aiy  stat* 
utes  which  sre  not  as  strong  as  ours,  but  the 
author  proceeds  to  state  a  case  which  falls 
squarely  within  our  statute  the  language  is 
as  follows:  "And,  In  some  of  the  states  It  la 
provided  by  statute  that  a  judgment  shall 
not  be  vacated  until  It  Is  adjudged  that  tbere 
Is  a  valid  d^oise  to  the  actioiLw,  if  the 
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plaintiff  wekB  Ita  Tflcatton,  tbat  tbere  Ib  « 
Talld  CBQse  of  action.  Where  tbts  provision 
Is  In  force,  it  is  error  for  the  coart  to  render 
a  Judgment  of  vacation  before  it  has  adjudg- 
ed tbat  there  is  a  valid  defense,"  and  as  we 
bave  before  said  It  would  be  impossible  for 
tbe  court  to  so  adjudge  wtthont  a  more  defi- 
nite ailegatlon  of  facts  or  at  least  without 
some  allegation  of  fact  With  this  view  of 
tbe  petition,  It  becomes  nunecesaary  to  dls- 
cnss  the  power  and  anthorlty  of  tlie  attor 
ney  to  enter  Into  tlia  stipulation  com- 
plained of. 
Tbe  Judgment  la  afflnned. 

MOUNT,  a  J.,  and  (5R0W,  RTJDKIN, 
rnLLEBTON,  HADLEY,  and  BOOT,  JJ^ 
concur. 


(4S  WaAh.  M) 

LhlOB  BROWN*S  ESTATE,  Inc.,  t.  CITX 
GIT  WEST  SEATTLB  et  aU 

(Snprone  Court  of  WashingtraL  Jons  8D, 
L  Newspapers— Pub  LI  CATIOM  OF  Noticb— 

StATUTOBT  PBOVlStON. 

Wliere  there  was  oo  newipaper  having  the 
nechanical  work  of  printiiis  done  la  a  city, 
but  there  was  one  circulated  generally  in  tbe 
city  and  devotf>d  to  items  of  news  and  mmtjera 
of  Intemil  pertaining  to  its  people  and  affuirs, 
and  it  had  ueen  designated  as  tlie  official  newd- 
paper  of  tlie  city,  toe  pubtlcation  tlierein  of  a 
notice  of  an  election  to  determine  whetber  cer- 
tain property  could  be  annexed  to  tbe  city,  w&a 
a  sufficient  compliance  with  tbe  statute  requir- 
ing notice  to  be  given  bv  publication  Id  a  news- 
paper printed  and  publfahed  in  the  city. 

[Ed.  Not*. — For  cases  in  polDt,  see  voL  87, 
Cent.  Dig.  Newqupers,  |  17.J 

2.  iNJnnCriOn  — PRELIMINABT  ISJUKOTIOH— 

Opebation  and  Effect. 

An  election  to  determine  whether  certain 
property  should  be  annexed  to  a  city,  held  in 
defiance  of  a  preliminary  Injunction  by  tbe 
raperior  court,  h  void,  r^rdlem  of  the  propri- 
ety or  legality  of  the  coort's  order. 

Appeal  from  Superior  Court,  K5n$  Oonnty; 
Arthur  B.  Grlffln,  Judge. 

Action  by.  the  Ektate  of  Amos  Brown.  In- 
oorporated,  against  the  city  of  West  Seattle 
and  others  and  O.  B.  Nitiboll  and  others. 
?rom  a  Jnd^ent  In  favor  of  plaintiff,  de- 
foidants  tbe  city  of  West  Seattle  and  others 
appeaL  AiBrmed. 

Bi  F.  Kienstra  (Richard  Saze  Jones,  of 
counsel),  for  appellants.  McCafferty  &  Bell, 
for  re^MmdenL 

BOOT,  J.  This  action  was  Instltnted  19* 
reqmndent  to  secure  a  permanent  injunction 
enjoining  the  city  of  West  Setfttle  and  the 
other  respondents  who  were  Its  officers  from 
liolding  an  election  on  the  22d  day  of  April, 
1906,  for  the  purpose  of  determining  whether 
certain  property,  including  property  of  re- 
spondent, BlMuld  be  annexed  to  sold  city. 
On  tbe  day  before  said  ele<rtion  was  to  be 
held;  tbe  superior  court  of  King  county  made 
'add  sntered  an  order  restraining  appeUauts 


from  holding  said  dectlon  or  taking  any  fur^ 
tber  proceedings  looking  toward  tbe  annexa- 
tion of  said  territory  under  or  by  virtue  of 
tbe  notice  calllof  for  said  election.  Said  re- 
straining order  was  personally  served  upon 
the  officers  of  said  dty  on  tbe  2l8t  day  of 
April,  1905.  The  fact  of  tbe  Issuing  and 
serving  of  said  restraining  order  was  pub- 
lished, on  the  morning  of  April  22d.  In  the 
Post-Intelligencer,  a  daily  paper  of  Seattle 
which  had  a  general  circulation  In  tiie  city  of 
West  Seattle  Notwithstanding  the  maldng 
and  service  of  said  restraining  order,  the 
city  officers  of  West  Seattle  proceeded  with 
said  election,  and  thereafter  certified  that 
said  election  had  been  carried  by  tbe  requi- 
site numl>er  of  votes  In  favor  of  annexation, 
and  thereafter  treated  said  property  as  with- 
in the  corporate  limits  of  paid  city.  The 
city  officers  were  summoned  before  tbe  court 
as  for  contempt  in  violating  the  order  of  tbe 
court  forbidding  said  election,  and  were 
found  guilty  and  punUbed.  Wben  tbe  case 
came  on  for  trial,  tbe  court  made  findings 
of  fact  and  conclusions  of  law,  and  entered 
Judgment  thereupon  wherein  and  whereby  it 
was  found,  adjudged,  and  decreed  tbat  said 
election  was  null  and  void,  and  said  city 
and  Its  officers  were  perpetually  enjoined 
from  dealing  with  tbe  property  of  respondent 
as  a  part  of  the  territory  of  said  city.  From 
this  judgment  and  decree  an  appeal  Is  pros- 
ecuted to  this  court 

Tbe  trial  court  based  its  decree  upon  two 
groiuids:  First,  tbat  the  notice  of  tbe  special 
election  was  not  given  as  required  by  the 
statute;  second,  tbat  the  election,  having 
been  held  In  defiance  of  tbe  order  of  the  conrt, 
was  illegal.  Tbe  statute  requires  tbe  notice 
of  an  election  of  this  character  to  be  given 
"by  publication  In  a  newspaper  printed  and 
published  In  such  corporation,  and  also  in 
a  newspaper  printed  and  published  outside 
of  such  corporation,  and  In  tbe  county  in 
which  the  territory  so  proposed  to  be  an- 
nexed is  situated.  In  both  cases  for  a  period 
of  four  weeks  prior  to  said  election."  At  the 
time  in  question  there  was  no  newspaper 
having  tbe  mechanical  work  of  printing  done 
in  tbe  said  dty  of  West  Seattle,  hut  there 
was  a  newspaper  known  ss  the  "West  Seattle 
Observer"  which  had  theretofore  been  regu- 
larly designated  as  the  official  oew^aper  of 
said  city.  The  mechanical  work  of  print- 
ing this  newspaper  was  done  in  the  dty  of 
Seattle,  but  tbe  newspaper  Itself  was  dr- 
cniated  generally  In  the  dty  of  West  Seattle 
and  was  devoted  to  items  of  news  and  mat-' 
ters  of  Interest  appertaining  to  the  people 
and  affairs  of  the  last-named  dty.  Notice 
of  tbe  election  was  published  In  this  news- 
paper, and  also  posted  in  several  places  In 
tbe  city,  and  In  tbe  territory  souKbt  to  be 
annexed.  We  think  that  this  newspaper  may 
properly  be  said  to  bave  been  "published" 
within  the  dty  of  West  Seattle;  and  under 
the  drcurostances.ot  this  case  we  tblnk  tbwe 
was  <  saffideiit  compliance  ivltb  the  statnta. 
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To  bold  otbenrlse  would  be  to  abeolately 
prerent  any  election  of  tbla  kiod  being  beld 
for  the  reason  that  there  was  no  newspaper 
actoally  "printed"  within  the  limits  of  said 
clt7.  The  purpose  of  the  statute  was  to  fur^ 
nlsb  the  voters  with  adequate  notice  of  the 
election,  and  when  this  was  accomplished  and 
In  a  meuner  as  nearly  as  possible  in  accord- 
ance with  the  literal  terms  of  the  statute,  as 
was  done  In  this  case,  we  think  It  constitutes 
a  sufficient  compliance  with  the  statutory  re- 
quirement Seymour  v.  Tacoma,  6  Wash.  427, 
88  Paa  10S&'.  State  ex  rel.  Mullen  t.  Doherty, 
16  Wash.  382,  47  Pac.  958,  S8  Am.  Bt  Rep. 
39;  State  t.  Russell  (Neb.)  M  N.  W.  466,  15 
Xi.  R.  A.  740,  33  Am.  St  Rep.  625,  and  note. 

Upon  the  other  ground,  we  think  the  Judg- 
ment of  the  trial  court  must  be  sustained. 
This  election  was  held  contrary  to  and  in 
open  defiance  of  an  order  of  a  court  having 
general  Jurisdiction  over  the  persons  and 
subject-matter  involved.  The  questions  of 
the  propriety  or  legality  of  the  court's  order 
made  so  short  a  time  before  the  election 
Is  not  Involved  at  this  time.  The  question 
is,  did  the  making,  tasnlng,  and  service  of 
this  restraining  order  and  the  publication  of 
these  facts  have  a  tendency  to  prevent  a  full, 
free,  and  fair  expression  of  the  voters  at  the 
election  and  was  the  result  probably  affected 
by  these  matters.  The  natural  and  legiti- 
mate consequences  of  the  making  and  service 
of  euch  an  order  would  be  to  deter  voters 
from  participating  In  an  election  thus  pro- 
hibited. The  trial  court  found  tl^it  by  rea- 
son of  the  issuance  and  service  of  said  re- 
straining order,  and  of  the  publication  of 
tbat  fact  in  the  newspaper,  many  qualified 
voters  may  bave  been  deterred  from  partici- 
pating In  the  election,  and  that  the  same  was 
not  fair  and  l^al.  Appellant  contend  that 
tblB  finding  is  Insufficient  to  support  the 
coorfs  action;  but  tbat  there  should  have 
been  proof  and  a  finding  to  the  effect  that 
qnallfled  voters  were  actually  prevented  from 
participating  In  the  election.  We  do  not 
think  this  eontoitlon  can  be  upheld.  It 
having  been  shown  that  the  election  was  held 
contrary  to  and  In  defiance  of  the  order  of 
the  conrt;  we  think  the  burden  of  showing 
tbat  said  election  was  fair  and  a  correct 
ecpreaslon  of  the  vot^s,  rested  upon  appel- 
lants. It  appears  tbat  at  a  special  dectlon 
held  a  few  weeks  prior  to  the  one  Involved 
hen  fben  were  cast  In  the  dty  a  few  less 
votes  than  were  given  at  this  election,  and 
It  Is  urged  by  appellants  that  this  tends  to 
show  that  tbe  later  election  was  a  fair  and 
fall  expression  of  tbe  people.  It  also  ap- 
pears, however,  that  there  were  registered 
In  said  dty  five  tUnes  as  many  rotors  as 
participated  In  the  electl<m  here  In  question, 
and  that  at  the  last  general  election  In  said 
dty  there  were  cast  four  times  as  many 
votes.  Public  policy  requires  that  all  elec- 
tlona  should  be  held  under  dnnunstances 
tbat  will  permit  and  encourage  a  full,  free^ 
and  fair  tfq^MSlon  of  those  entitled  t»  vote; 


and  whenever  there  Is  shown  to  have  exist-, 
ed  circumstances  and  conditions  well  calco- 
lated  to,  and  which  probably  did,  represa. 
hinder,  or  defeat  such  an  expression,  the, 
result  obtained  should  not  be  binding.  Under . 
the  circumstances  revealed  by  the  record  in 
this  case,  we  do  not  think  the  result  of  tbe 
election  In  question  can  be  said  to  constitute 
a  fair  and  free  expression  of  the  voters  of. 
West  Seattle  and  the  territory  sought  to  be . 
annexed.  The  trial  court  was  Justified  in. 
holding  said  election  null  and  void.  Hie . 
Judgment  Is  therefore  affirmed. 

UOUNT,  O.  and  CROW.  BUDKIN, 
IIADLEY,  and  DUNBAB,  JJ^  concur* 


HS  Or.  aSS) 

STATE  r.  MULLEB. 
(Supreme  Court  of  Oregon.  Jane  20,  >  1906>) 

CORBTITUnORAI.  LAW— POLICT  POWXa— BBQ- 
17X>ATI0If  OP  HOUBS  OF  LABOB. 

Laws  1903,  p.  148.  making  It  a  misde- 
meanor for  aoy  employer  to  require  any  female 
to  work  In  any  factory,  laaudry,  or  mecbanlca) 
eBtabliBhment  more  than  10  houra  a  day,  does 
not  violate  the  fourteenth  ameodment  of  tbe 
United  States  Constitution,  providing  that  no 
state  shall  deprive  any  person  of  life,  liberty,  or 

Property  without  due  process  of  law,  nor  Const 
ir.  art  1,  1,  20,  declaring  that  all  men  have 
equal  rights,  and  that  no  law  shall  xrant  any 
privil^es  not  belonging  equally  to  all  citizens. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig:  Oonatltntioual  Law,  U  170^  028, 
846.] 

Appeal  from  Clninlt  Court,  Multnomah 
County ;  Alfred  F.  S«irB,  Jr.,  Judge: 

Curt  Muller  was  convicted  of  a  violation  of 
Laws  1903,  p.  148,  and  be  appeals.  Affirmed. 

Wm.  D.  Fenton,  for  appellant  Bert  EL 
Haney,  Deputy  Dlst  Atty..  for  the  State. 

BEAK,  O.  J.  In  1903  th^  Legislature  pass- 
ed an  act  which,  among  other  things,  provi- 
ded that  "no  female  [sball]  be  employed  In 
any  mechanical  establishment,  or  factory,  or 
laundry  In  this  state  more  than  10  hours 
during  any  one  day"  and  that  *^ny  employer 
who  shall  require  any  female  to  work  In  any 
of  the  places  mentioned**  more  than  the  pro- 
hibited time  "shall  be  guilty  of  a  misdemean- 
or, and  upon  conviction  tiiereof  shall  be" 
punished,  etc.  Laws  Or.  1908,  p.  148.  The 
defendant  was  convicted  for  a  violation  of 
this  act  by.reqoiting  a  female  to  work  more 
than  the  prescribe  time  In  a  lanndry.  He 
appeals  to  this  conr^  on  tbe  ground  tbat  the 
law  Is  unconstitutional  and  void,  as  violative 
of  tbe  fourteenth  ammdment  to  the  Consti- 
tution of  the  United  States,  which  provides 
that  no  state  shall  "deprive  any  person  of 
life,  liberty,  or  pn^rty,  without  due  pro- 
cess of  law,"  and  of  sections  1  and  20  <a 
article  1  of  the  Constltntlon  of  this  state, 
as  followa :  Section  1.  "We  declare  tbat  all 
men,  when  they  fbm  a  sodal  compact  are 
equal  In  rights."  And  section  20.  "No  law 
shall  be  passed  granting  to  any  dttaen  or 
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elan  of  dtlKens,  privileges  or  immnnlties 
wblch,  upon  the  same  terms,  sliall  not  equally 
belong  to  all  cltlzenB."  The  right  to  labor, 
or  employ  labor,  on  such  terms  and  condltiona 
as  may  be  agreed  upon  by  the  Interested 
parties.  Is  not  only  a  liberty,  but  a  property 
right  guarantied  to  every  citizen  by  the  four- 
teenth amendment  to  the  Constitution  of  the 
l^ited  States,  and  cannot  be  arbitrarily  in- 
t«!fered  with  by  the  Legislature.  Locbuer  t. 
New  York.  108  U.  S.  45,  25  Sup.  Ct  539. 
49  L.  Bd.  937 ;  Ex  parte  Euback,  85  CaL 
274,  24  Paa  737^  9  Ii.  R.  A.  482,  20  Am.  St 
Rep.  220 :  Frorer  v.  People,  141  IlL  171,  31  N. 
R  8^  Id  L.  R.  A.  402;  State  t.  Loomls. 
115  Mo.  307,  32  S.  W.  360.  21  L.  R.  A.  780; 
Low  r.  Rees  Printing  Co..  41  Neb.  127.  69  N. 
W.  362,  24  L.  R.  A.  702,  43  Am.  St  Rep.  070 ; 
Battle  T.  Smytb.  22  Wash.  327,  60  Pac. 
1120,  70  Am.  St  Rep.  039.  But  the  amoid- 
ment  was  not  designed  or  Intended  to  limit, 
the  light  ot  the  atet^  under  Its  police  power, 
to  prescribe  such  reasonable  regulations  as 
may  be  necessar;  to  promote  the  welfare, 
peace,  morals,  education,  or  good  order  of 
the  people,  and  th^fore  the  hours  of  worie 
in  employmento  which  are  detrlmoitel  to 
bealtb  may  be  regulated  by  the  Legislature. 
Holden  T.  Hardy,  160  U.  8.  866,  18  Snp.  Ct 
383,  42  L.  Ed.  780. 

'Tbe  right  to  labor  and  to  contract  for  la- 
bor, like  all  rights,  is  Itself  subject  to  such 
reasonable  limitations  as  are  es8«itlal  to  the 
peace,  health,  welfare,  and  good  order  of  the 
cvmntunlty,'  and.  aa  said  by.  tbe  Supreme 
Court  of  the  United  Stetes:  "A  large  dis- 
cretion Is  necessarily  vested  In  the  Legisla- 
ture to  determine,  not  only  what  the  Intereste 
of  ,tbe  public  require,  but  what  measures  are 
necessary  for  the  protection  of  such  inter- 
ests." tawton  T.  Steele,  152  U.  S.  133,  14 
Sup.  Ct  490,  38  Lu  Ed.  385.  In  HoWen  v. 
Hardy,  supra,  the  court,  referring  to  tbe 
limitations  placed  by  a  state  upon  the  hours 
of  workmen  In  underground  mines,  said: 
"These  employments,  when  too  long  pursued, 
tbe  Legislature  has  Judged  to  be  detrimen- 
tal to  the  health  of  tbe  employes,  and,  so 
long  as  there  are  reasonable  grounds  for 
believing  tbat  this  is  so,  its  decision  upon 
this  subject  cannot  be  reviewed  by  tbe 
federal  courts."  And  In  the  subsequent 
case  of  Qundling  v.  Chicago,  177  U.  S.  183, 
20  Sup.  Ct.  633,  44  L.  Ed.  725,  the  court  uses 
this  language:  "r^ulatlons  respecting  tbe 
pursuit  of  a  lawful  trade  or  business  are 
of  very  frequent  occurrence  In  the  various 
cities  of  the  country,  and  what  such  regu- 
lations shall  be  and  to  what  particular 
trade,  business,  or  occupation  tbey  shall 
apply,  are  qu«^tion8  for  the  state  to  deter- 
mine, and  ttkeir  determination  comes  within 
the  proper  exercise  of  the  police  power  by 
the  state,  and  unless  tbe  regulations  are 
80  utterly  unreasonable  and  extravagant  In 
their  nature  and  purpose  that  tbe  property 
and  personal  rights  of  the  citizen  are  un- 
necessarily, and  In  a  manner  wholly  arbi- 


trary, interftf^  wltb  m  destroyed  wtfhout 
due  process  of'  law,  tbey  do  not  extend  be- 
yond the  power  of  the  state  to  pa^  and  tbey 
form  no  subject  for  federal  interference." 
The  Legislature  may  not,  therefore,  unduly 
Interfere  with  tbe  Uber^  of  contract  or 
arbitrarily  limit  the  right  of  a  citizen  to  en- 
ter Into  such  contracts  as  to  him  may  seem 
expedient  or  desirable;  but  it  may  prescribe 
reasonable  regulations  In  reference  tbaeto 
and  limitations  thereon  to  promote  tbe  gen- 
eral welfare  and  guard  tbe  public  health, 
and  the  power  of  the  courts  to  review  sucb 
regulations  exists  only  "when  that  whidi  the 
Tjcglslatnre  has  done  comes  within  the  rule 
that  if  a  stetute,  purporting  to  hare  been 
enacted  to  protect  tbe  public  healtli,  the  pub- 
lic morals,  or  the  pnUIc  safety,  has  no  real 
or  substantial  rtfatlon  to  those  objects,  or 
Is  beyond  ell  question  a  plain,  palpaUe  in- 
vasion of  rights  secured  by  tbe  fundamental 
law."  Jacobson  v.  Massacbnsetta,  107  U.  S. 
11,  81,  25  Si^.  Ot  358,  40  U  Ed.  643. 

Now,  tbe  stetute-  In  questton  was  plainly 
enacted,  although  not  se  declared  tberdn, 
in  order  to  conserve  the  pnbllc  health  and 
wdfare  by  protecting  the  physical  wdl-being 
of  females  who  work  In  medianlcal  estaUish- 
ments,  factories,  and  laundries.  Such  l^sli^ 
tlon  mnst  be  taken  as  expressing  tbe  belief 
of  the  Legislature,  and  through  It  of  the  peo- 
ple, that  the  labor  of  females  in  such  estab- 
llsbmenta  In  oceas  of  10  hours  in  any  one 
day  is  detrimental  to  health  and  injuriously 
affects  tbe  public  welfare.  The  only  question 
for  the  court  is  whether  such  a  regulation  or 
limltetlon  has  any  real  or  substantial  rela- 
tion to  tiie  oltject  moght  to  be  accomplished, 
or  whether  It  is  **bo  utterly  unreasonable 
and  extravagant"  as  to  amount  to  a  mere 
arbitrary  Interference  with  the  right  to  con- 
tract On  this  question  we  are  not  without 
authority.  I^slatlon  limiting  tbe  bonis 
during  which  wmnen  may  be  employed  Is  In 
force  In  several  of  tbe  states  of  the  Union, 
and,  60  far  as  we  are  advised,  sucb  legislation 
has  everywhere  been  upheld,  except  In  the 
state  of  Illinois.  This  particular  class  ot 
legislation  was  first  enaKed  in  Massachusetts, 
and  came  before  the  Supreme  Court  of  that 
state  in  Commonwealth  v.  Hamilton  Mfg.  Co., 
120  Mass.  383.  The  law  provided  that  "no 
minor  under  tbe  age  of  eighteen  years,  and 
no  woman  over  that  age,  shall  be  employed 
in  laboring  by  any  person,  firm  or  corporation 
In  any  manufacturing  establishment  in  this 
commonwealth  more  than  10  hours  in  any 
one  day,"  except  In  certain  cases,  and  that  "in 
no  case  shall  the  hours  of  labor  exceed  60 
per  week."  This  law  was  held  valid,  the 
court  declaring  that  It  was  not  in  violation 
of  any  rights  reserved  to  tbe  Individual  cit- 
izen, because  "It  merely  provides  that  In  an 
employmrait,  which  the  L^ialatare  has  evi- 
dently deemed  to  some  extent  dangerous  to 
health,  no  person  shall  be  engaged  In  labor 
more  than  10  hours  a  day  or  60  hours  a  week. 
There  can  be  no  doubt  that,  sndb  legislation 
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may  be  maintained  eltber  as  a  health  ov  po> 
Hce  regalatlon;  If  It  were  necesssary  to  re- 
Bort  to  either  of  those  sources  for  power. 
This  principle  has  beui  so  frequently  recog- 
nized In  this  commonwealth  that  reference  to 
the  decisions  Is  unnecessary."  And  that  the 
law  did  not  violate  the  right  of  the  female 
employ^  to  labor  In  accordance  with  her  own 
judgment  aa  to  the  number  of  hours  she 
should  work,  because  It  merely  prohibited  her 
being  employed  continuously  in  the  same  ser- 
vice more  than  a  certain  number  of  hours 
during  ti  day  or  weelc,  leaving  ber  free  to 
work  elsewhere  as  many  hours  as  she  might 
desire.  In  1890  the  Legislature  of  Nebraska 
(Laws  18J)9,  p.  3G2,  c.  107)  enacted  a  law 
providing  that  "do  female  shall  be  employed 
in  any  manufacturing,  mecbaaical  or  mercan* 
tile  establishments,  hotel  or  restaurant  In 
this  state  more  than  sixty  hours  during  any 
one  week  and  that  ten  hours  shall  constitute 
a  day's  labor."  This  legislation  was  upheld 
by  the  court  on  the  ground  that  it  was  a  rea- 
sonable regulation  to  promote  the  public  good 
and  to  protect  the  health  and'well-belng 
women  engaged  tu  lalwr  In  the  establlsli- 
ments  mentioned  In  the  act,  and  therefore 
came  within  the  police  powers  of  the  state. 
Wenham  v.  State,  G5  Neb.  394,  405,  91  N. 
W.  421,  58  L.  R.  A.  825.  The  court  said: 
"Women  and  children  have  always,  to  a  cer- 
tain extent,  been  wards  of  the  state.  Women 
in  recent  years  have  been  partly  emancipated 
from  .  their  common-law  disabilities.  They 
now  have  a  limited  right  to  contract.  They 
may  own  property,  real  and  personal,  In  their 
own  right,  and  may  engage  in  business  on 
their  o«Ti  account  But  they  have  no  voice  In 
the  enactment  of  the  laws  by  which  they  are 
governed,  and  can  take  no  part  in  municipal 
affairs.  They  are  unable,  by  reason  of  their 
physical  limitations,  to  endure  the  same  hours 
of  exhaustive  labor  as  may  be  endured  by 
adult  males.  Certain  kinds  of  work,  which 
may  be  performed  by  men  without  Injury  to 
their  health,  would  wreck  the  constitutions 
and  destroy  the  health  of  women,  and  render 
them  Incapable  of  bearing  their  share  of  the 
burdens  of  the  family  and  the  home.  The 
state  must  be  accorded  the  right  to  guard  and 
protect  women,  as  a  class,  against  such  a  con- 
dition ;  and  the  law  In  question,  to  that  ex- 
tent, conserves  the  public  health  and  welfare." 
In  1901  a  similar  statute  was  enacted  in  the 
state  of  Washington,  and  was  held  valid  by 
the  Supreme  Court  in  State  v.  Buchanan,  29 
Wash.  602,  70  Pac.  62,  59  L.  R.  A.  342,  92 
Am.  St  Rep.  930,  Mr.  Justice  Dunbar  saying : 
"It  is  a  matter  of  universal  knowledge  with 
all  reasonably  intelligent  people  of  the  pres- 
ent age  ttiat  continuous  standing  on  the  feet 
women  for  a  great  many  consecutive 
hours  is  deleterious  to  their  health.  It  must 
logically  follow  that  that  which  would  delet- 
eriously  affect  any  great  number  of  women, 
who  are  the  mothers  of  succeeding  genera- 
tlonst  must  necessarily  affect  the  pabllc  wei- 
faie  .and  the  public  morals.  Law  1b,  or  wigbt 


to  be,  a  progressive  science;  While  the  prin- 
ciples of  Justice  are  Immutable,  changing  con- 
ditions of  society  and  the  evolution  of  em- 
ployment make  a  change  In  the  application, 
of  principles  absolutely  necessary  to  an  Intel- 
ligent admin  Istratlou  of  government"  The, 
case  of  Ritchie  v.  People,  155  111.  98,  40  N. 
B.  454,  29  L.  R.  A.  79,  46  Am.  St,  Rep.  315. 
Is  the  only  decfslon  to  which  our  attention 
has  l>een  called,  or  which  we  have  been  able 
to  find,  in  which  an  act  of  the  kind  under 
consideration  has  been  held  nnconstltatlonal' 
and  void.  The  case  Is  well  considered  and 
ably  presented,  but  Is,  we  think,  borne  down 
by  the  weight  of  authority  and  sound  reason. 

We  are  of  the  opinion,  therefore,  that  tb» 
act  In  question  is  not  void  because  an  ar-' 
bitrary  and  unwarranted  limitation  of  the 
right  of  contract,  but  Is  within  the  police 
power  of  the  state.  Nor  can  we  concur  with 
counsel  that  It  is  an  arbitrary  and  unwar- 
rantable discrimination  against  persons  en- 
gaged in  the  particular  businesses  or  employ- 
ments speclSed.  because  persons  In  other  busi- 
nesses or  callings  are  not  prohibited  from  re- 
quiring or  permitting  their  female  employ^ 
to  work  more  than  10  hours  a  day.  Nearly 
ail  legislation  is  special  in  the  objects  sought 
to  be  obtained  or  In  Its  application,  and  the 
general  rule  Is  that  such  legislation  does  not 
infringe  the  constitutional  right  to  equal  pro- 
tection of  tlie  laws  when  ail  persons  subject 
thereto  are  treated  alike  under  like  circum- 
stances and  cou'^ltlons.  In  re  Oberg,  21  Or. 
400,  28  Pac.  130,  14  L.  R.  A.  577;  Ex  parte 
Northup,  41  Or.  489,  CO  Pac.  445.  "The  dis- 
criminations which  are  open  to  objection," 
says  Mr.  Justice  Field.  In  Soon  Hing  v.  Crow- 
ley. 113  U.  8.  703,  709,  6  Sup.  Ct  730,  28 
L.  Ed.  1145,  "are  those  where  persons  en- 
gaged in  the  same  business  are  subjected  to 
different  restrictions,  or  are  held  entitled  to 
different  privileges  under  the  same  condi- 
tions. It  is  only  then  that  the  discrimination 
can  be  said  to  repair  that  equal  right  which 
all  can  claim  in  the  enforcement  of  the  laws." 

The  Judgment  is  aflBrmed. 


(7  CaL  Uorep.  H3) 

SHOWERS  et  al.  v.  ZANONB. 

(Court  of  Appeal.  Third  District,  GallfDnla. 
April  13,  1000.) 

1.  APPEAT.— FlNDINQB  —  ComXIOTINO  EVI- 
DENCE—REVIEW. 

FlndinfTs  of  a  trial  court  based  on  con- 
flicting evidence  will  not  be  distart>ed  on  ap- 
peal, if  there  ia  any  evidence  in  the  record  on 
which  they  might  be  properly  based. 

[Ed.  Note. — For  ca?es  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  $  3983.] 

2.  DbAINS  — CONSTRUCnOK  —  LlABlI'ITT  Foa 
BXPEKSE— EVIDEMCE. 

In  an  action  to  recover  one-fifth  of  the 
cost  of  a  drainage  dltcb,  evidence  held  to  sap- 
port  a  finding  that  defendant  fully  consented 
to  the  scheme  and  promised  to  defray  her  part 
of  the  expense  involved  therein. 

Appeal  from  Superior  Court;  Humboldt 
County;  B.  W.  Wilson.  Jndgb 
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-Action-  by-  Jacob  Bhoven  and  others 
against  Madallne'  M.  Zanoua  From  a 
Ju^nent  In  favor  of  plalntUts,  defendant  ap* 
peals.  Affirmed. 

Mahan  &  Maban,  for  appellant  OlUett  ft 

Cntier,  for  respondraits,  ~ 

Mclaughlin,  J.  TWs  is  an  action  to  re- 
ooTer  one-flftb  of  the  coet  of  a  draUiage  diteb 
constructed  by  tbe  plalntlffB.  The  complaint 
contains  two  counts.  In  tbe  first  a  cause  of 
action  for  mtmey  expended  for  tbe  use  and 
beneflt  of  defendant  at  ber  request  Is  stated. 
In  tbe  second  It  Is  alleged  tbat  the  plaintiffs 
were  dni?  authorised  by  defendant  to  make 
arrangements  for  and  construct  said  ditch, 
she  agreeing  to  pay  her  pro  rata  share  of 
the  expense.  In  this  connection  it  is  stated 
tbat  sbe  acted  by  and  through  an  agent  who 
commnnlcated  ber  authorization  and  consent 
to  plaintiffs,  and  that  by  her  conduct  preced- 
ing the  commencement  of  the  wo^  and  dur- 
ing Its  progress,  she  led  plalntlSte  to  believe 
that  she  acquiesced  in  tbe  plan  proposed  to 
ber,  and  tbat  said  agent  bad  authority  to 
speak  and  act  for  ber  In  tiie  premises.  The 
court  found  for  plaintiffs,  and  Judgment  was 
altered  accordingly.  The  sole  point  urged 
on  this  appeal  is  that  the  findings  are  not 
Bopported  by  the  e^dence. 

It  Is  a  cardinal  rule  of  appellate  practice 
tiiat  the  findings  will  not  be  disturbed  when 
tbe  erldence  Is  oonfllcUng.  Broder  t.  Oonk- 
Ibi.  121  Cal.  2S4,  63  Pac  099;  Rose  v.  Hose, 
112  Cal.  343,  44  Pac.  eS8;  Astlll  t.  South 
Tliba  W.  Co.,  146  Cal.  67,  79  Pac.  694.  Tbe 
weight  and  effect  to  be  given  the  evidence 
itas  for  the  trial  conrt  to  determine,  and 
erai  tbouj^  it  was  dononstrated  tbat  the 
Iff^nderance  of  erldenoe  was  against  the 
otmclnslon  reached,  we  could  not  disturb  tbat 
concluirion  If  any  evldoice  was  found  in  the 
rectmt  upon  which  It  mlgbt  properly  be 
based.-  All  doubts  must  be  resolved,  and  all 
intendinaiits  Indulged  in  favor  of  tiie  Judg- 
ment and  we  **mnst  construe  tbe  testimony 
as  favorably  as  possible  for  the  respondents." 
Garterl  v.  Roberts,  140  Cal.  165.  73  Pac.  818; 
People  T.  Wong  Suey,  110  Gal.  117,  42  Pac. 
420;  Taylor  t.  Eelley  ICS  Gal.  178,  37  Pac. 
216;  OlmMead  v.  Daupbiny,  104  Oal.  635,  38 
Pac.  605;  M^r  t.  Great  Western  Ins.  Co., 
104  GaT.  881,  88  Pac.  82;  People  Un  Dong, 
106  Gal.  88,  89  Pac  12. 

Viewing  tbe  evldoice  In  this  case  In  the 
light  of  these  well^ettled  rules.  It  certainly 
cannot  be  said  tbat  tbe  findings  are  not  sup- 
ported by  the  evidence.  The  business  rela- 
tions between  the  defendant  and  her  alleged 
agent  prior  to  this  transaction,  her  visit  to 
the-  scene  of  the  contemplated  Improvement 
In  his  company,  tbelr  Joint  namination  of 
the  premises  and  wbat  was  said  and  done  by 
each  at  that  time  and  subsequently,  bad  a 
strong  tendency  not  only  to  show  bis  agency, 
but  her  consent  to  and  acquiescence  In  tbe 
plan  wblcfa  had  been  proposed  to  ber.  Her 


inquiry  upon  tbe  street  In  Eureka,  and  her 
omduct  when  the  dahn  of  plalntltts  was  pre- 
sented to  ber  were  of  potent  slgniflcanc& 
Sbe  knew  and  so  did  bet  BsesaU  tbat  tbe  work 
was  In  progress,  and  tbe  latter  at  least  must 
have  known  Ibat  tbe  plaintiffs  woe  counting 
on  ber  to  pay  a  portion  of  the  expense  inomv 
ed.  Both  defendant  and  her  ag»it  men  cog- 
nizant of  tbe  fact  tbat  tbe  ditch  would  be  of 
great  benefit  to  bar  land  by  aecnring  it 
against  overflow,  and  tbe  fftcts  and  drcnm- 
stonces  surrounding  Its  otmstructlon  were 
such  as  to  warrant  tbe  finding  and  Jndgmoit 
tbat  she  was  liable  Ua  <nie-fifth  of  13ie  ex- 
pense; BergtlKdd  t.  Porter  Bros.  Co.,  114 
Cal.  688,  46  Pac.  788;  Pi«et  Sound  H  Go.  v. 
Erug.  89  Cal.  243,  26  Pac.  802;  Burnett  v. 
Fisher,  67  Gal.  162;  Anglo<SaL  Bank  t.  Gwf, 
147  CaL  389^  81  Pac.  1061;  Ueeehem  on 
Agency,  83;  Dtmnelly  v.  8.  F.  Bridge  Ca. 
117  Oat  422,  49  Pac  608;  Garpy  v.  Dow- 
dell,  116  Gal.  687,  47  Pa&  686;  DoNwer 
V.  Livingston,  100  OaL  621.  86  Pac.  328; 
Scott  T.  Jackson.  89  CaL  262,  26  Pac  808 
Indeed,  ber  failure  to  disclaim  liability,  and 
tbe  excuse  she  gave  for  failure  to  pay,  coofi- 
led  with  ber  pertinent  Inquiry  as  to  wbat  was 
being  done,  and  other  facts  Incident  to  ber 
visit  to  tbe  seme  would  alone  lend  strong  sup- 
port to  a  finding  that  she  bad  fnlly  consented 
to  tbe  Bcbone  and  bad  promised  to  defray 
ber  portion  of  the  expose  it  would  Involve. 

True,  all  this  testimony  was  flatly  contra- 
dicted, and  It  may  even  be  said  tbat  tbe  evi- 
dence would  support  flndlngs  directly  to  the 
contrary,  but  we  have  pointed  to  tbe  reasons 
which  forbid  our  Interference  and  hence  tbe 
Judgment  Is  affirmed. 

We  cottcnr:  OHIPMAN,  P.  J.i  BUCK- 
LES, J. 


(S  Cal;  App.  408) 

WETZEL  T.  SUPERIOR  COURT  OF  SIS- 
KITOU  COUNTY. 

(Court  of  Appeal,  Third  District  Oallfoniia. 
April  7.  1006.) 

1.  Cebtiosari — Qbounds— Ebbobs. 

A  Judement  will  not  be  reversed  tm  cer- 
tiorari for  mere  errors  committed  in  tihe  exer- 
cise of  its  rightfal  jarisdiction. 

[Ed.  Note. — For  cases  in  point;  aee  voL  9, 
Cent.  Dig.  Certiorari.  |  42.] 

2.  Saub. 

A  writ  of  review  la  not  a  writ  of  error 
on  which  the  rolings  of  the  trial  court  and 
matters  withtn  Its  Jurisdiction  may  be  reviewed, 
unless  they  are  matters  necessary  to  detennine 
the  jarlsdictional  facts. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8. 
Cent  Dig.  Certiorari,  fg  1.  ^] 

Petition  by  Slgmund  L.  Wetzel  for  a  writ 
of  review  to  review  the  proceedings  of  tbo 
superior  court  of  the  county  of  Siskiyou, 
which  terminated  In  a  Judgment  determining 
petitioner  to  be  insane,  and  ordering  his  com- 
mitment to  a  state  hospital.   Writ  denied. 

Jacob  P.  Wetzel,  tor  petitioner. 
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OHIPBCAN,  P.  T.  Fetltlonar  presents  to 
tbe  court  vhat  purports  to  be  a  statement 
of  the  proceedings  ol  the  saperlor  court  of  the 
county  ofSlsktyoti,  which  resulted  Inajude- 
meot  that  the  said  Slgmnnd  L.  Wetsel  was  In- 
sane and  that  he  be  committed  to  and  confined 
in  the  Napa  State  Hospital  at  Napa,  C^.  Tba 
prayer  of  the  petition  is  "that  a  writ  of  error 
israed  out  of  the  honorable  District  Conrt  of 
Appeal,  directed  to  the  superior  court  of  tbe 
connty  of  Slsktyon,  commanding  and  direct- 
ing it  to  certify-  up  to  this  honorable  conrt 
a  transcript  of  the  records  in  the  papers  in 
tbe  said  matter,  of  Blgmund  It.  Wetzel,  an 
Insane  person,  and  that  tlUs  honorable  conrt 
(review]  the  proceedings  and  rulings  In  said 
matter,  as  rendered,  ordered  and  adjudged  by 
the  saUt  8iq)erlor  conrt,  because  of  the  error 
heretofore  alleged  In  this  petltimi,  ahd  do 
whatever  la  meet  and  Just  In  the  matter." 
ASBumhig  that  the  intmtlon  of  the  petition- 
«e  iB'to  obtoln  a  writ  of  review,  U  Is  sufficient 
to  say  that  tbe  court  bad  jurlsdlctlaD  to 
bear  and  determine  tbe  matter. 

Tbe  -Judgmoit  of  a  court  will  ^no^  on 
CKtiorarl,  be  reversed  for  mere  errbr  com- 
mitted in  the  exercise  of  Ito  rightful  juris- 
diction. Hntdilnsim  v.  Stverlor  Oourt,  61 
OaL  119;  Holbrook,  etc.,  t.  Snpwior  Oourt, 
106  OaL  fiSe,  39  Paa  9S&  The  writ  of  rv 
TitfW'iii  not  a  writ  ot  error  upon  wbldi  the 
mlh^  of  the  court  and  other  matters  within 
ito  jurlsdlctlDn  may  be  revlewedr  except  they 
be  matters  necessary  to  determine  the 
jorl8dlGti<nial  •  focts.  Bchwan  v.  Superior 
Oourt,  111  GaL  106,  ^  Faa  68a  Bo  far  as 
appears  from  the  petition  and  acconqranytiv 
papers  and  purported  copy,  of  records,  the 
OTors  complained  of  vvk  mere  orors  oc* 
coning  at  the  hearing  and  related  to  the 
admlsstblllty  of  erid^ice,  to  the  refusal  <^ 
ttie  court  to  oontlnne  the  hearing,  to  the 
giving  of  certain  instmctlwis  and  ques- 
tions. 

Tbwe  Is  nothing  In  tbe  record  to  show  and 
no  claim  Is  made  that  the  court  was  without 
jurisdiction.' 

The  writ  is  denied. 

We  concur:  UcLAUGHLIK,  J.;  BUCK- 
OS,  J. 

(3  CaI.  App.  404) 

PBINOE  V.  KENNBDT. 

(Conrt  of  Appeftl,  Seeend  District,  OallfonUa. 
^pril7,1900.) 

1.  AXTOBITET  ATTD  CLIENT— AcnOIT  VOB  CoM- 

PENSATIOM— Complaint. 

A  complaint  iu  an  acdon  hj  attorneys  for 
compensation  alleaing  that  plaintiffs  were  part- 
ners engaged  In  the  practice  of  law  aa  attomeya 
and  counselors,  was  not  Insufficient  for  failing 
to  allege  tbat  plaintiffs  were  authorized  hj  the 
laws  of  the  state  to  practice  law. 

2.  Saub. 

In  an  action  ^  attorneys,  the  complaint 
alleged  that  plaintiffs  at  the  request  of  defend- 
ant render^tf  for  him  services  for  which  he 
agreed  to  ^ay  the  reasonable  value,  and  that 
mieh  services  had  been  fully  rendered  and  per* 


formed,  and  that  a  certain  tmm  was  the  reason- 
able value  thereof.  Jleld,  that  an  objection  tbat 
the  complaint  did  not  allege  that  anything 
was  due  from  defendant  was  untenable. 

[Ed.  Note. — ^For  cues  In  point,  see  vol.  S, 
Gent  Dig.  Attorney  and  Client,  §  3G5.] 

3.  Tbial— Findings  bt  Ooubt— Confobmitt 
TO  Issues. 

A  complaint  allied  tbat  plaintiffs  aa  at- 
torneys rendered  services  for  defendant  for 
which  he  agreed  to  pay  the  reasonable  value 
which  was  $750.  The  answer  denied  that  the 
services  were  of  any  value,  and  alleged  for  a 
separate  defense  that  defendant  had  employed 
plaintiffs  to  collect  a  certain  claim  due  to  de- 
fendant, but  that  plaintiffs  had  neglected  to  col- 
lect the  same.  The  court  found  that  the  al- 
legations of  the  complaint  were  true  except  the 
allegation  that  the  services  were  worth  $750, 
and  found  the  reasonable  value  thereof  to  be 
$500.  Beld,  that  tbe  matter  set  up  in  the  al- 
leged separate  defense  raised  no  material  issue, 
and  the  findings  dispoeed  of  every  issue  in  the 
case. 

4>.  Appeal-^Recoed— PaILUBS  TO  KlAKlFlMlt^ 
iNGs— Absence  of  Evidence. 

A  Judgment  will  not  be  reversed  for  failure 
of  the  trial  oourt  to  find  on  an  affirmative. de- 
fense where  the  record  does  not  contain  the 
evidence. 

5.  SviDENCB— BuBDsn  OB-  Faoor. 

A  jMity  alleging  an  affirmative  defense 
has-  the  Duraen  of  proving  It. 

_(Eld.  Note. — For  .cases  In  pohit,  see  voL  2Q, 
Cent.  Dig.  Evidence.  H  119-121.] 

"  Appeal  from  Superior  Court,  Los  Augdes 
County;  Frank  P.  Oster,  Judge. 

Action  by  George  H.  Prince  against  H. 
Kennedy.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Tanner,  Taft  &  Odell.  for  appellant  Stuts- 
man &  Stutsman  and  Taylor  &  Forgy,  for 
leapondent 

OBAT.  P.  X  In  this  action  It  Is  alleged 
In  the  comi^Int  "that  Taylor  &  Forgy  Is 
and  at  all  times  herein  mentioned  was  a 
copartnership,  composed  of  W.  8.  Taytot  .'and 
B.  W.  Forgy,  who  are,  and  at  the  times  hare* 
in  mentioned  were,  eng^ed  In  the  practice 
of  law  as  attorneys  and  counselors  at  law, 
bi  the  dty  of  Los  Angeles,  Csd.;  that  within 
two  years  last  past,  as  such  attorneys  and 
oonnselws  at  law,  and  at  the  spedal  instance 
and  request  of  the  defendant,  H.  Komedy, 
said  Taylor  &  Forgy  rendered  to  and  tm 
said  defendant  services  for  which  said  de- 
fendant  agreed  to  pay  tlie  reasonable  valne 
thereof;  that  ho  time  was  a^eed  npon  tor 
the  payment  thereof;  but  saU  sarlces  have 
been  fully  'rendered  and  performed  and  |750 
is  tbe  reasonable  value  thereof;  that  no  part 
of  said  sum  has  been  paid,  and  the  whole 
thereof,  to  wit,  the  snm  of  9750,  Is  now  du^ 
owing  and  unpaid."  An  assignment  of  tbe 
said  claim  to  the  plalntlfl  is  also  duly  allied 
In  the  complaint.  The  answer,  in  ^Tect, 
admits  tbe  performance  of  services,  but  de- 
nies that  they  were  performed  within  two 
years  last  past,  and  also  denies  that  Uiey 
were  of  any  Talne.  The  answw  then  pro- 
ceeds as  fellows: .  "And  for  a  farther  and 
separate  defense  this  defendant  alleges  that 
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wltbln  Biz  months  last  past  defaidant  em- 
ployed W.  S.  Taylor,  one  «f  the  members  of 
the  firm  of  Taylor  &  Forgy,  as  attorney  at 
law,  to  collect  a  certain  claim  of  f525  due 
defendant  as  commission  upon  a  sale  of  real 
estate  from  on^  Andrea  Donerl;  that  said 
Taylor  and  said  Taylor  &  Forgy  failed  and 
neglected  to  collect  said  claim  or  any  part 
thereof;  that  they  wholly  failed  and  neglect- 
ed to  institute  proceedings  to  collect  said 
dalm,  and  defendant  says  that  he  has  no  In- 
formation upon  which  to  found  a  belief,  and 
basing  bis  denial  upon  that  gronnd  he  denies 
that  said  Taylor  or  said  Taylor  &  Forgy  per- 
formed any  services  In  that  behalf."  The 
court  found  "that  all  the  allegations  of  the 
complaint  are  true,"  except  the  allegation 
that  the  services  were  of  the  reasonable 
value  of  1750  and  found  the  reasonable  value 
thereof  to  he  "$500  and  no  more";  and  "that 
no  part  of  said  reasonable  value  of  such 
services  has  been  paid."  From  the  Judgment 
entered  in  plaintltTs  favor  on  these  findings 
the  defendant  appeals. 

1.  It  is  objected  first  that  the  complaint 
is  Insufficient  to  support  the  Judgment,  and 
falls  to  state  a  cause  of  action  because  It  Is 
not  alleged  therein  that  Taylor  &  Forgy  were 
attorneys  at  law  "authorized  by  the  laws  of 
this  state  to  practice  law."  This  contention 
is  fully  negatived  by  the  case  of  Miller  t. 
Ballerlno,  133  Cal.  506,  67  Fac.  1040,  68  Pac. 
000.  The  allegations  of  the  complaint  herein 
are  much  broader  than  in  the  Ballerlno  Case. 
There  the  complaint  contained  no  allegation 
that  the  services  were  performed  as  attor- 
neys at  law.  Here  it  Is  so  alleged,  and,  fur- 
ther, that  the  firm  was  "engaged  in  the 
practice  of  law,"  etc.  From  this  It  will  be 
presmned,  if  necessary,  that  they  were  regu- 
larly authorized  to  practice  law.  This  point 
Is  devoid  of  merit 

2.  The  point  that  the  complaint  does  not 
allege  that  anything  is  due  from  defendant 
to  plaintiff  is  also  devoid  of  merit.  The  com- 
plaint alleges  specific  facts  leading  to  the 
irresistible  conclusion  that  $750  Is  due  from 
defendant  to  plaintiff;  and  that  Is  sufficient 

3.  The  findings  are  also  clearly  sufficient 
to  support  the  Judgment  and  fully  dispose 
of  all  the  Issues  in  the  case.  To  find  that 
the  allegations  of  the  complaint  are  true 
negatives  every  denial  of  those  allegations, 
and  to  except  the  allegation  of  value  of  the 
services  from  this  general  finding  and  to 
dispose  of  the  question  by  a  specific  finding 
that  said  value  is  $500  leaves  the  findings 
open  to  no  objection  on  the  score  of  uncer- 
tainty. It  is  Impossible  to  misunderstand  the 
findings  as  they  are  drawn*  and  we  think 
them  sufficient  under  the  authority  of  Moore 
V.  Clear  Lake  Water  \rorks,  68  Cal.  146,  8 
Pac.  816;  County  of  Sutter  v.  McGrlff,  130 
Cal.  124,  G2  Pac.  412,  and  many  earlier  cases 
In  this  state  of  similar  Import 

4.  The  matter  set  up  In  the  alleged  sepa- 
rate defense  In  the  answer  constituted  no 
defoiae  to  tbe  action,  raised  no  material 


Issue  and  no  finding  as  to  it  was  necessary. 
Tber^  was  nothli^  In  it  to  show  that  tbe  em- 
ployment therein  referred  to  had  any  conneo 
tlon  with  the  services  for  which  suit  was 
brought,  nor  were  any  damages  alleged  or 
claimed  by  way  of  counterclaim  or  otb^wlBb 
Moreover,  If  It  were  conceded  that  tbe  an- 
swer contained  an  affirmative  defense.  It  is 
settled  by  numerous  cases  and  beyond  Quee> 
tion  that  a  reversal  will  not  be  had  for 
failure  to  find  on  it  where,  as  here,  tbe  record 
does  not  contain  the  evidence.  Roberts  v. 
Hall,  147  Cal.  434,  82  Pac.  66.  Tbe  burden 
IB  on  the  party  alleging  an  affirmative  de- 
fense to  prove  it,  and  tbe  court  will  not 
presume,  In  tbe  absence  of  the  evidence,  that 
there  was  evidence  upon  a  point  in  respect 
to  which  there  is  no  finding.  Klokke  v. 
E^alller,  124  Cal.  297,  66  Pac.  Ilia  As  to 
whether  the  appeal  was  taken  for  delay,  and 
as  to  whether  damages  should  be  added  to 
the  Judgment  for  that  reason,  the  court  is 
unable  to  reach  a  unanimous  concurrence 
either  way,  and  therefore  domages  are  not 
added  as  for  an  appeal  taken  for  delay. 
The  Judgmmt  la  affirmed.  . 

We  ooncar:  fiOflTH,  J.;  ALLEN,  J, 


(8  CaL  App.  W) 

VAN  LECVEN  v.  VAN  LEUVEN. 

(Court  of  Api>eal,  Second  Diatrict  California. 
April  9,  1906.) 

Appeal— Rbview—Aduibsion  or  Evidkkcb— 

Failube  to  Except. 

Tbe  admission  of  an  exhibit  in  evidence 
will  not  be  reviewed  on  appeal,  where  no  ex- 
ception vaa  taken. 

[Kd.  Note. — For  cases  in  point,  we  voL  2, 
Cent.  Dig.  Appeal  and  Error,  fi{  1503,  1508.1 

Appeal  from  Superior  Court  San  Ber- 
nardino County;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  W.  H.  Van  Leuven  against  A. 
B.  Von  Leuven.  From  a  Judgment  In  favor 
of  plalntiir,  defendant  appeals.  Affirmed. 

Henry  M.  Willis^  for  appellant  Frank  0. 
Prescott  and  Prescott  &  Morris,  tat  v&pouOf 

ent 

OBAT,  P.  J.  This  action  Is  brought  by 
one  brother  against  another  to  reform  a  writ- 
ten contract  of  a  sale  of  an  interest  In  r^l 
estate,  so  as  to  make  it  also  an  agi*eement  to 
purchase  on  the  part  of  the  defendant  and 
to  enforce  performance  of  said  agreement  to 
purchase.  The  findings  and  Judgment  are  in 
plaintiff's  favor,  and  tbe  defendant  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing him  a  new  trial. 

1.  The  court  found.  In  substance,  that  it 
was  agreed  by  defendant  to  pay  plaintiff 
$325  on  or  before  tbe  14th  day  of  Noveml>er, 
1903,  In  consideration  of  the  conveyance  to 
defendant  by  plaintiff  of  plaintiff's  interest 
In  the  Wbaley  place,  and  that  said  agree- 
ment was  omitted  from  the  written  agreement 
throogh  a  clerical  error  and  mutual  mistake 
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Qt  tbe  parties.  ^>pellant  eanteods  that  this 
flndli^  Is  not  supported  by  tbe  erldeiH!&  It 
appears  from  tbe  evidence  tbat  defendant 
bad  originally  purchased  tbe  Whaley  place, 
paying  tberefor  $1,400  of  money  be  bad  on 
band,  $1,700  that  be  borrowed  from  the 
Union  Bank,  and  $325  from  and  of  tbe 
plaintiff's  money*  After  this  purchase,  tbe 
brothers  quarreled  for  some  weeks  and  finally 
entered  into  negotiations  for  a  business  set- 
tlement with  tbe  view  of  placing  themselves 
In  a  position  where  no  further  communication 
between  them  should  be  necessary.  To 
show  Hiat  In  the  course  of  these  negotiations 
tiie  defendant  agreed  to  buy  plalntUTs  inter- 
est and  pay  blm  this  for  It  much  evi- 
dence oral  and  written,  was  Introduced.  C. 
B.  Tmesdell,  one  of  the  Iswyras  who  bad  a 
band  In  tbe  settlement  and  drew  up  the  con- 
tract, testified,  among  other  things,  "what  I 
want  tbe  court  to  understand  Is  of  a  conver- 
sation that  was  had  there  that  A.  B.  Van 
Lenven  was  to  purchase  W.  H.*8  interest  in 
the  Wbal^  place;  It  must  have  been  left 
out  of  tbe  contract  by  an  orerslgbt  on  Mr. 
Preacott*a  and  my  part"  It  Is  needless  to  go 
ln1»  all  the  evidence  on  this  subject  It  Is 
sufficient  to  say  that  the  very  purpose  of  the 
agreonent  and  of  tbe  negotiations  for  tbe 
agreement  was  to  effect  a  settlement  and 
Begregatlon  between  these  quarreling  broth- 
ers, and  this  could  not  t>e  done  without  tbe 
defendant  bv^lng  out  bis  brother  and  paying 
off  this  $325  that  tbe  latter  had  In  tbe  land. 
It  was  tbe  clear  Intent  and  purpose  of  tbe 
parties  tbat  this  should  be  done,  and  It  Is 
plain  from  tbe  evid)jnce  tbat  defendant  In- 
tended that  It  should  be  done,  and  tbat  the 
contract  which  was  to  be  formally  prepared 
and.  signed  should  accomplish  that  purpose. 
Tbe  omission  of  this  most  essential  part  of 
their  ngreemwit  cannot  be  accounted  for  on 
any  other  theory  consistent  with  tbe  evidence, 
than  on  that  of  a  mistake  and  oversight  on 
tbe  part  of  all  concerned  In  tbe  preparation 
of  tbe  written  contract  Tbe  finding  has 
ample  Bnpport  in  the  evidence. 

2.  There  can  be  no  reasonable  question 
thnt  plnlntlfT  was  Interested  In  the  land  to 
tbe  extent  of  $325  of  his  money  wblcb  bad 
gone  Into  the  purchase  of  It.  Plaintiff's  In* 
terePt  In  the  land  is  admitted  by  defendant's 
bpcomlng  a  party  to  tbe  contract  of  sale. 
The  finding  of  such  Interest  Is  supported  by 
the  evidence. 

8.  As  to  appellant's  complaint  concerning 
Exhibit  L-1,  there  was  no  mllng  of  the  court, 
except  that  It  miftht  be  marked  for  Identifi- 
cation. It  was  not  admitted  In  evidence,  nor 
was  there  any  exception  taken  by  appellant 
to  any  action  of  the  court  In  connection  with 
this  exhibit  There  Is.  therefore,  nothing  con- 
cerning it  that  this  court  can  review. 

Tbe  judgment  and  order  appealed  from  are 
afllrmed. 

We  concur;  SMITH.  J.;  ALLEN.  J. 


(S  Cal.  App.  *m 

CORSON  V.  McDonald. 

(Court  of  Appeal.  Second  DlBtrict,  California. 
April  8,  1906.   Rehearing  Denied 
May  28,  190a) 

1.  Frauds,  STATtrrE  of  —  Sdttioiewct  of 
Wbite NO— Extension  of  Mobtoaob— Bzeb- 

CISE  OF  MOBTOAOOB'S  OFTION. 

Where  a  mortgage  provided  that  the  mort- 
gagor might  extend  it  for  a  year  from  tbe 

expiration  of  the  term  thereof,  It  was  not  neces- 
sary tbat  the  mortgagor's  decision  to  extend  bs 
expressed  in  writing,  as  the  agreement  con- 
Btituted  a  written  proposition  on  tbe  part  of 
ti^e  mortgagee  which  on  acceptance  by  tbe  mort- 
gagor became  a  valid  contract  in  writing  on  the 
part  of  the  mortgagee. 

[Ed.  Note. — For  cases  la  point,  eee  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  S  19o.] 

2.  mobtoaqes  —  conbtbuction  —  extehsioh 
of  tlue— constbdino  mobtoaoa  and  noib 
Sbcdred. 

A  provision  in  a  mortgage  that  the  mort- 
gagor might  extend  it  for  a  year  from  tbe  ex- 
piration of  tbe  term  thereof  included  the  notes 
secored. 

3.  Appeal  —  Disposmoif  of  Cause  — Pbo- 
CEEDiNGS  IN  Lower  Couet— Amendment. 

A  clerical  error  conatituting  a  discrepancy 
between  the  finding  and  tbe  judgment  may  be 
corrected  in  tbe  trial  court  by  a  reduction  of  the 
judgment  notwithstanding  an  affirmance  on  a^ 
peal. 

[Ed.  Note. — ^For  casee  ia  point  see  vol.  2^ 
Cent  Dig.  Appeal  and  Error,  8  2201.] 

4.  MOBTOAOEB  —  FOBEClOStTBE    BT  AOTIOJI— 

Attobnet's  Fees — Lien. 

Where  a  note  secured  by  a  mortgage  pro- 
vides for  attorney's  fees.  It  is  proper  on  lore- 
cI<Mure  to  make  the  fee  a  Hen  on  the  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  85, 
Cent  Dig.  Mortgages.  S  1678.] 

Appeal  from  Superior  Court  San  Bernard 
dino  County;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  May  Delevan  Corson  against 
Mrs.  Mary  A.  McDonald.  From  a  judgment 
in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Affirmed. 

John  Satterwblte.  for  appellant.  WU- 
loughby  Rodman  and  Bodman  &  Garrett,  for 
respondent 

SMITH,  J.  Appeal  from  a  Judgment  fore- 
closing a  mortgage,  and  from  an  order  deny- 
ing tlie  defendant's  motion  for  a  new  trlaL 

Tbe  mortgage  was  given  to  secure  a  prom- 
issory note  of  date  November  26^  1^;  for 
the  sum  of  $3,500,  payable  with  Interest  on 
or  before  one  year  from  date,  and  for  an  ad- 
ditional sum  of  10  per  ceut.  on  principal  as 
attorney's  fee.  in  case  suit  should  be  commen- 
ced to  enforce  payment  There  Is  contained 
in  the  mortgage  the  following  provision: 
"And  It  Is  farther  understood  and  agreed  by 
and  between  the  parties  hereto,  that  the  mort- 
gagor herein  has  tbe  privilege  of  renewing 
or  extending  this  mortgage  for  one  additional 
year  from  the  expiration  of  tbe  term  hereof." 

Tbe  complaint  alleges  In  effect  that  tbe  de- 
fendant CTerclsed  her  option  of  extending 
tbe  mortgage  for  an  additional  year,  and  tbe 
court  so  finds;  and  finds  further  that  tbe  op- 
tion was  exercised  and  tbe  plaintiff's  as&lgnor 
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notlfled  thereof  prior  to  November  26,  1898. 
The  court  also  flnds  adversely  npon  the  plea 
of  the  statute  made  by  the  defendant.  Judg- 
ment was  accordingly  entered  for  the  amount 
due  on  the  note  and  mortgage,  and  also  for 
the  sum  of  $360  ae  attorney's  fee.  The  com- 
plaint was  filed  November  10,  1903;  that  is 
to  gay,  not  within  four  years  from  the  matur- 
ity of  the  note  according  to  its  original  terms, 
but  within  four  years  from  the  closing  date 
of  the  ertenslon.  The  finding  of  the  court  as 
to  the  defendant's  exercise  of  her  option  to 
extend  the  note  for  one  year  is  fully  support- 
ed by  the  evidence  of  the  plaintiff's  assignor 
and  another  witness.  Bat  the  point  is  made 
that  the  extension  of  the  time  and  the  acqui- 
escence therein  of  the  plaintiff's  assignor 
was  not  in  writing,  and  that  the  court  erred 
in  admitting  the  testimony.  But  the  iMsltlon 
Is  untenable.  The  agreement  contained  In 
the  mortgage  does  not  provide  that  the  op- 
tion of  the  mortgagor  should  be  expressed  In 
writing.  It  constituted.  In  fact,  a  written 
proposition  on  the  part  of  the  mortgagee, 
which,  upon  acceptance  by  the  mortgagor, 
became  a  valid  contract  In  writing  on  the 
part  of  the  mortgagee  to  extend  the  time. 
Nor,  though  the  contrary  is  suggested  by  the 
appellant,  can  the  agreement  be  construed  as 
applying  to  the  mortgage  only,  and  not  to 
the  note.  It  Is  inconceivable  that  such  could 
have  been  the  Intention  of  the  parties. 

With  regard  to  attorney's  fee,  there  Is  an 
apparent  discrepancy  between  the  finding 
of  the  court  that  $300  is  a  reasonable  fee  and 
the  judgment,  which  is  for  $350.  But  as  no 
explanation  is  given  In  the  briefs  of  this  dis- 
crepancy, or  any  point  made  thereon  by  the 
appellant,  we  shall  assume  that  the  sum  con- 
tained in  the  Judgment  was  regarded  by  the 
court  as  a  reasonable  fee.  If,  however,  there 
Is  any  error  in  regard  to  the  fee.  It  Is  merely 
clerical  and  can  be  corrected  by  the  court  be- 
low, notwithstanding  the  judgment  on  the  ap- 
peal. Nor  do  we  see  any  error  in  the  Judg- 
meat  of  the  court  in  making  the  attorney's 
fee  a  lien  upon  the  property.  The  note  Itself 
provides  for  the  fee,  and  it  thus  becomes  a 
part  of  the  sum  or  sums  secured  by  the  mort- 
gage. In  the  decision  cited  by  appellant  the 
ease  was  otherwise.  Irving  v.  Perry,  119  Oal. 
867,  51  Pae.  544,  949;  Klokke  v.  Escatller,  124 
Cal.  297,  56  Pac.  1118.  The  Judgment  and 
order  appealed  from  are  affirmed. 

We  concur:  OBAT,  P.  J.  ;  AtJiEN,  J. 


<tt  Host.  SOD 

STATB  V.  KKERL. 

(Snpeme  Court  of  Montana.  Feb.  19,  1006. 
On  Kebearing.  April  30,  1006.) 

1.  Obiuinai;  Law— Fobmsb  Jbopabot— Dib- 

agbeeuent  of  jubt. 

A  disagreement  of  the  jury  coupled  with  a 
failure  to  Bud  a  verdict  does  not  bring  defend- 
ant within  the  provisfons  of  Const.  U.  S. 
Amend.  B*  and  Const.  Mont  art.     |  18^  pro- 


viding that  no  person  aball  be  twice  put  in  jeop- 
ardy for  the  same  offense. 

[Ed.  Note. — For  eases  In  poiat,  see  TOL  14, 
Cent  Dig.  Criminal  Law,  |  844J 

2.  SaUE  —  DlUaBBSKEHT    OF  JUBT— BBCOBD 

Pen,  Code,  §  2125,  providing  that  a  jury 
cannot  be  discharged  after  the  cause  is  sub- 
mitted ontil  they  have  a^ed  on  their  verdict 
unless  by  consent  of  both  parties  "entered  upon 
the  minutes  or  unless  at  the  expiration  of  sudi 
time  as  the  court  may  deem  proper  it  satis- 
factorily appears  that  there  is  reasonable  prob- 
ability that  the  jury  cannot  agree,"  was  suffi- 
ciently complied  with  by  an  entry  as  follon-s: 
"In  this  case  the  jury  returned  this  day  into 
open  court,  defendant  being  present  in  person 
and  by  coimsel;  whereupon,  it  satisfactorily  ap- 
pearing to  the  court  that  there  is  a  reasonable 
probability  that  the  jury  cannot  agree,  the 
court  ordered  the  jury  discharged  from  farther 
consideration  of  this  case." 

On  Rehearing. 

3.  Courts— FoBMEB  Decisiorb  as  CoifTBOXi.- 
iNG — Fedebal  Questions  —  Decision  of 
Fedebai.  Supbbme  Coubi. 

The  question  of  former  jeopardy  In  a 
capital  case  is  a  federal  one,  and,  the  federal 
Supreme  Court  having  decided  that,  when  a  court 
discharged  a  disagreeing  Jury  in  a  capital  case, 
the  defendant  was  not  put  again  into  jeopardy 
on  a  new  trial,  sacb  decision  is  binding  on  the 
state  court 

[Ed.  Note.— For  cases  in  point,  see  voL  IS, 
Cent  Dig.  Courts,  |  820.] 

Appeal  from  District  Oonr^  Cascade  Coun- 
ty;  J.  B.  Leslie,  Jn^ 

James  S.  Keerl  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

C.  B.  Nolan,  T.  J.  Walsh,  and  W.  M.  Codt- 
rlll,  for  appellant  Albert  J.  Oalen,  Atty. 
Gen^  and  B.  M.  Hall,  Asst  Atty.  Qen.,  for 
respondent, 

MILBURN,  X  This  case  1b  on  ajveal 
from  a  Judgment  of  conviction  of  manalangh- 
ter.  The  defendant  was  irled  three  times. 
The  first  trial  resulted  In  convlctlott  of  mur- 
der In  the  second  degree.  '  The  Jndgmmt  was 
reversed  on  appeal.  State  t.  Keerl,  29  Mont 
508,  75  Pac  362,  101  Am.  St  ftep.  679. 
Upon  the  second  trial  the  Jury  disagreed 
and  was  discharged.  The  third  trial  result 
ed  In  the  conviction  for  manslaughter,  and 
the  Jndgmait  from  whlcb  the  appeal  was 
taken. 

The  alleged  crime  was  committed  In  Lewis 
and  Clark  county.  Tbe  third  trial  was  bad 
by  change  of  place  of  trial,  before  the  dis- 
trict court  of  tbe  Eighth  Judicial  district 
Before  entering  npon  the  third  trial  tbe  In- 
formation was  amended  In  the  particulars 
suggested  In  the  opinion  of  this  court  after 
tbe  first  trlaL  The  second  trial  was  upon 
information  without  amendment  Tbe  brief 
of  ap[}ellant  sets  out  six  epectflcatlons  of  er- 
ror, only  one  of  whlcb -was  argued  orally, 
the  rest  being  submitted  merely  npon  the 
briefs.  After  considering  oil  we  find  that 
tbe  one  argued  orally  is  the  only  One  worthy 
of  consideration,  and  it  Is  the  one  which  will 
be  noticed  borein.  Tbe  speclflcatloa  wblch 
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we  nrast  ccmslder  Is:  "The  court  erred  tn 
not  sustaining  the  eecond  plea  of  appellant, 
that  be  was  once  In  jeopardy  and  acqnitted 
through  the  impn^r  discbarge  of  the  jury 
upon  the  second  trial."  Upon  the  second 
trial  of  the  defendant  the  Jury,  after  de- 
liberating upon  their  verdict  for  about  2i 
bonra,  returned  Into  court  and  having  been 
Inquired  of  by  the  Judge,  the  Jury  was  dl8< 
charged,  and  the  following  minute  entry 
made  by  the  court:  "Itt  this  cause  the  Jury 
retnrncd  this  day  Into  op«i  court,  the  de* 
fendant  being  present  In  person  and  by  coun- 
sel ;  whereui)on  It  satisfactorily  appearing 
to  the  court  that  tb^e  Is  a  reasonable  prob- 
ability that  the  Jury  cannot  agree,  court 
ordered  the  Jury  dis<diarged  from  fortlier 
consideration  of  this  cause." 

The  plea  relied  upon  on  the  beginning  of 
tbe  third  trial  ^g■  as  speclfled  above,  the 
formal  plea  In  ^tlng  containing  the  follow- 
ing tallage,  q;>eaking  of  tbe  second  trial: 
"The  said  Jury  retired  to  deliberate  and  hav- 
ing on  tbe  14th  day  of  July,  1901,  after  the 
eq;>Iratlon  of  about  twenty-four  hours  after 
their  retirement  to  deliberate  upon  their 
vradict  returned  Into  conrt,  they  were  ques- 
tioned by  the  court  as  to  whether  they  bad 
agreed  and  having  reported  to  the  courts  as 
the  fact  was,  that  they  had  not  agreed,  the 
said  Jury  were  by  tbe  said  court  on  the  said 
14tb  day  of  July,  1004,  without  the  consent 
of  tbe  defendant,  and  without  baying  arriv- 
ed at  or  returned  any  verdict,  dlsdiai^ed, 
without  there  existing  any  necessity  for  the 
discharge  of  the  said  Jury  and  without  Qiere 
being  or  existing  no  reasonable  probability 
that  the  said  Jury  could  or  would  i^ree  upon 
a.  verdict  •  *  *  The  said  court  directed 
the  clerk  thereof  to  enter  of  record  that  the 
court  found  tbat  there  was  a  reasonable 
probability  that  the  aald  Jury  would  not 
agree  and  that  they  were  for  that  reason 
dlschai^ed."  Article  6  of  the  -amendments 
to  the  Ccmstitutfon  of  the  United  Stotes  pro- 
vides: **  •  •  •  Nor  shall  any  person  be 
subject  for  the  same  ofiFense.to  be  twice  put 
in  Jeopardy  of  Hfe  or  limb."  Section  18 
of  article  3  of  the  Oonstltntion  of  tbe 
state  of  Montana  provides:  •   •  Nor 

flhall  any  person  be  twice  put  In  Jeopardy  for 
the  same  offense."  Our  Constitution  In- 
cludes all  in  the  federal  CoDstltutlon  on  the 
subject  and  more,  and  Is  not  In  any  wise  in 
contravention  thereof.  This  question  has  been 
argued  since  American  courts  have  been  estab- 
lished under  our  Ckinstitution  and  has  been 
considered  team  every  .  possible  standpoint, 
and  the  opinions  are  not  consistent  or  recon- 
cilable. Many  of  tbe  courts  have  held'  that 
after  the  Jury  Is  sworn  in  a  criminal  case, 
the  ^  defendant  is  in  jeopardy,  and  that,  ex- 
cept in  a  case  of  necessity  arising  from  some 
act  almost  amounting  to  an  "act  of  God," 
the  Jury  may  not  be  discharged  without  sach 
discharge  amounting  to  an  acquittal.  OHier 


comrts  have  held  that  the  discharge  Ilea  la 
the  discretioii  of  the  court  for  reasons  suffi- 
ciently appearing  to  it  Othors  have  held 
that  in  capIW  cases  the  dlscharge  of  tiie 
Jury,  for  reasons  of  aeddoit  or  otberwlse^ 
will  not  amount  to  an  acqoittaL  We  think 
that  all  of  theae  holdings  are  Inconslstmt 
with  tbe  idea  tbat  the  defendant  la  in  such 
Jeopardy  as  tbe  Oonstltiitions,  federal  and 
state,  refer  to,  as  soon  as  tbe  jury  Is  sworn, 
because  If  the  defendant  is  In  racb  jeoiHTdy 
as  soon  as  tbe  Jury  Is  bwotu,  then  the  death 
of  a  Juror,  or 'a  disagreement  of  the  Jury, 
conld  not  alter  tbe  fact.  What  has  happen- 
ed, has  happened,  and  cannot  be  changed 
without  a  miracle. 

Our  Legislature  In  the  enactment  of  tbe 
Penal  Code  faaa,  with  abundance  of  caution, 
undertaken  to  pass  upon  tbls  matter  in  at 
least  four  sections.  Section  21&4  provides: 
"If,  after  the  retirement  of  the  Jury,  one  of 
them  be  taken  so  sick  as  to  prevent  the  c<m- 
tlnnance  of  his  duty,  or  any  other  accident  or 
cause  occur  to  prevent  Qielr  being  kept  for 
deliberation,  tbe  Jury  may  be  discharged." 
Section  2125  reads:  "Except  aa  provided  In 
tbe  last  section,  tbe  Jury  cannfrt:  be  dis- 
charged after  the  cause  Is  submitted  to  them 
until  they  have  agreed  upon  their  verdict, 
and  rendered  It  In  open  court,  unless  by  con- 
sent of  both  parties,  entered  upon  the  min- 
utes, or  unless  at  the  expiration  of  such  time 
as  tbe  court  may  deem  proper,  It  satisfactor- 
ily appears  tbat  tbere  Is  reasonable  probabil- 
ity that  the  Jury  cannot  agree."  Section  2126 
provides:  "In  all  cases  where  a  Jury  is  dis- 
charged or  prevented  from  giving  a  verdict 
by  reason  of  an  accident  or  other  cause,  ex- 
cept where  tbe  defendant  Is  discharged  dur- 
ing the  progress  of  the  trial,  or  after  the 
cause  Is  submitted  to  them,  the  cause  may 
be  again  tried."  Section  2103  reads  as  fol- 
lows: "When  the  defendant  has  been  con- 
victed or  acquitted  upon  an  Indictment  or 
information  for  an  offense,  consisting  of  dif- 
ferent degrees,  the  conviction  or  acquittal  Is 
a  bar  to  another  Indictment  or  Information 
for  tbe  ofTense  diarged  in  the  former,  or  for 
any  tower  degree  of  that  offense,  or  for  an 
offense  necessarily  included  therein."  The 
legislative  construction  of  what  the  Constitu- 
tion means  in  regard  to  twice  being  put  in 
Jeopai-dy  Is  apparent  from  a  reading  of  sec- 
tion 1356  of  the  Penal  Code,  to  wit:  "No  per- 
son can  be  subjected  to  a  second  prosecution 
for  a  public  offense  for  which  he  has  once 
been  prosecuted  and  convicted  or  acquit- 
ted." This  implies  a  verdict  and  is  con- 
sistent with  the  views  of  the  Supreme  Court 
of  the  United  Stetes  as  It  announced  them 
In  United  States  v.  Perez,  0  Wheat.  579, 
[  6  L.  Kd.  165,  respecting  a  prisoner  who  was 
tried  for  a  capital  offense,  the  Jury  being 
discharged  without  agreeing  upon  a  ver- 
dict and  without  the  consent  of  tbe  defend- 
ant:  "Tbe  ^laoner  baa  not  been  convicted 
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or  acquitted*  and  may  agaiD  be  pnt  vp(m 
hla  defense."  We  tliink  that  the  LeglsIatUTe 
meant  by  this  latter  section  that  a  person 
may  not  be  subjected  to  a  second  prosecution 
If  once  there  bas  been  rendered  against  blm 
a  Terdlct  of  conviction  or  a  verdict  of  ac- 
quittal has  been  returned  In  his  favor.  We 
do  not  believe  that  It  meant  to  say  that  "In 
case  a  verdict  of  conviction  or  a  verdict  of 
acquittal  has  been  rendered,  or  If  tbe  jury 
hns  l}een  discharged  without  rendering  any 
verdict,  tbe  defendant,  in  a  criminal  case, 
shall  not  be  prosecuted  again- for  the  same 
public  ofTense."  We  do  not  believe  that  the 
Leglslattire  meant  that  the  discharge  of  the 
jury  amounted  to  an  acquittal. 

The  authorities  supporting  the  view  that  a 
dlaagL-eemeut  of  the  Jury,  coupled  with  a  fail- 
ure to  find  a  verdict,  does  not  operate  to 
bring  the  defendant  wlthta  the  provision  of 
the  CoustitntioQ  as  to  former  Jeopardy,  whldi 
view  we  believe  to  be  also  that  of  tiie  Legis- 
lature and  which  we  think  to  be  in  accord 
with  our  Gonstltutioa  and  that  of  the  United 
States,  are  numerous^  a  few  of  which  we 
cite:  3  Current  Law,  p.  0S4;  United  States 
V.  Fer(»,  supra;  Wliarton's  Criminal  Pr.  & 
Froc»lure  (8th  Bd.)  f  400;  Uosety  v-  State, 
33  Tex.  Mill  State  v.  Walker,  20  Ind.  340; 
Commonwealth  v.  Purchase,  2  Pick.  (Mass.) 
621,  13  Am.  Dec.  452;  17  Am.  &  Eng.  Ency. 
Law,  p.  5S5,  citations  note  1.  One  mpst  fully 
expressing  out  Ideas  In  clear  language  is 
that  of  United  States  v.  Peres,  supra.  Tbe 
case  Is  BO  similar  to  the  one  under  considera- 
tion that  we  quote  the  opinion  in  full:  "The 
prisoner,  Josef  Perez,  was  put  upon  trial 
for  a  capital  offense,  and  the  Jury,  be- 
ing unable  to  agree,  were  discharged  by  the 
court  from  giving  any  verdict  upon  the  in- 
dictment, without  the  consent  of  tbe  prison- 
er, or  of  the  Attorney  for  the  United  States. 
The  prisoner's  counsel,  thereupon,  claimed 
his  discharge  as  of  right,  under  these  cir- 
cnmstances;  and  this  forms  the  point  np- 
<m  which  tbe  Judges  were  divided.  The 
qnestloD,  therefore,  arises,  whether  the  dis- 
charge of  the  jury  by  the  court  from  giv- 
ing any  verdict  upon  the  Indictment,  with 
which  tliey  were  charged,  without  the  con- 
sent of  the  prisoner.  Is  a  bar  to  any  future 
trial  for  tbe  same  offense.  If  It  be,  then  ho 
is  entitled  to  be  discharged  from  custody;  If 
not,  then  he  ought  to  be  held  in  Imprisonment 
until  such  trial  can  be  bad.  We  are  of  opin- 
ion that  tbe  facts  constitute  no  legal  bar  to 
a  futnre  trial.  The  prisoner  has  not  been 
convicted  or  acquitted,  and  may  again  be  put 
upon  his  defense.  We  think,  that  In  all  cases 
of  this  nature,  the  law  has  Invested  courts  of 
Justice  wttli  the  authority  to  discharge  a  jury 
from  giving  any  verdict,  whenever,  In  their 
opinion,  taking  all  the  circumstances  into 
consideration,  there  is  a  manifest  necessity 
for  the  act,  or  tlie  ends  of  public  justicii 
would  otherwise  be  defeated.   They  aie  to  { 


exercise  a  sound  discretion  on  the  subject: 
and  it  Is  Impossible  to  define  all  the  clrcum* 
stances  which  would  render  it  proper  to  In- 
tei-fere.  To  be  sure,  the  power  ought  to  be 
used  with  the  greatest  caution,  under  urgent 
cli-cumstances,  and  for  very  plain  and  obvi- 
ous causes;  and.  In  capital  cases  especially, 
courts  should  be  extremely  careful  how  they 
interfere  with  any  of  the  chances  of  Ufe.  ia 
favOT  of  the  prisoner.  But,  after  all,  they 
have  the  right  to  order  the  dlsdiarge;  and 
the  security  which  the  public  have  for  the 
faithful,  sound,  and  conscientious  exercise  of 
this  discretion,  rests,  in  this,  as  In  other  cas- 
es, upon  the  responsibility  of  the  Judges,  un- 
der their  oaths  of  office.  We  are  awure  that 
there  Is  some  diversity  of  opinion  and 
practice  on  this  subject,  In  the  American 
courts;  but  after  weighing  the  question  with 
due  deliberation,  we  are  of'Opinlon  that  snch 
a  discharge  constitutes  no  bar  to  futher  pro- 
ceedings, and  gives  no  right  of  exemption  to 
the  prisoner  from  being  again  put  upon 
trial.''  So  far  as  the  reasoning  Is  concerned. 
It  does  not  make  any  difference,  under  the 
broad  provision  of  our  Constitution,  as  to  any 
charge  so  it  la  the  same  ofFense,  whether  the 
defendant  is  pnt  upon  trial  for  a  capital  of- 
fense or  fOr  innrder  in  the  second  degree 
which  is  not  a  capital  offense  under  our  law. 

In  conclusion  we  repeat  the  language  of 
the  federal  court  in  United  States  v.  Perez, 
supra:  "We  are  aware  that  there  Is  some 
diversity  of  opinion  end  practice  on  this  sub- 
ject, in  the  American  courts;  but,  &tt&e 
weighing  tbe  question  with  due  deliberation, 
we  are  of  tbe  opinion  tbat  such  a  discbarge 
constitutes  no  bar  to  further  proceedings,  and 
gives  no  right  of  exemption  to  the  prisoner 
from  being  again  put  upon  trial."  The  entry 
made  Isy  the  court  In  Its  minutes  as  to  its 
action  in  discharging  the  Jury  and  tbe  reason 
therefor,  compiles  with  tbe  statute  and  Is  suf- 
ficient 

The  Judgment  is  affirmed. 
Affirmed. 

HOLLOWAY,  J.»  concona: 

BRANTLY,  C.  J.  I  concur  in  the  conclusion 
reached  In  ttie  majority  opinion,  but  do  not 
wish  to  be  understood  as  giving  assent  to  the 
proposition  that.  In  order  for  a  defendant  to 
sustain  his  plea  of  former  Jeopardy,  he  must 
^ow  a  former  conviction  or,  acquittal  of  the 
same  charge  by  a  verdict  of  a  Jury.  I 
think  it  possible  that  the  trial  court  might 
so  far  abuse  Its  discretion  in  discharging  a 
Jury,  on  tbe  ground  tbat  It  has  failed  to 
agree,  tbat  the  prisoner  should  be  bold  to  be 
acquitted. 

On  Rehearing. 

MILBUBN,  J.  On  motion  for  rehearing 
counsel  invites  tbe  attention  of  the  court  to 
certain  sections  of  the  Penal  Code  which  were 
not  cited  by  the  court  in  tbe  former  opinion, 
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dMtrlng  to  Cfmrince  ns  tbat  tbe  word  "Jeop* 
ardy,"  as  used  ^1L  the  leglsUttlTe  Acta  of  tbe 
state,  should  be  understood  as  meaning  more 
than  former  acquittal  or  former  conviction, 
and  saying  that  we  hare  Inadvertently  over- 
looked tbe  dlstlnctlcm  between  real  and  ap- 
parent Jeopardy.  After  fnrtber  considera- 
tion of  this  difflcnlt  matter,  upon  vbich  tbe 
courts  and  text-writers  of  tbe  country  are  so 
hopelessly  divided,  we  are  of  tbe  opinion  that 
what  we  said  In  tbe  former  opinion  should 
be  ampilfled.  but  not  that  our  conclusion 
should  be  changed.  Section  1940  of  tbe 
Penal  Code  is  as  follows:  "There  are  four 
kinds  at  pleas  to  an  Indictment  or  Informa- 
tion. A  plea  of  (1)  OuUty.  (2)  Not  guilty. 
^  A  farmer  Judgment  of  conviction  or  ac- 
quittal of  tbe  ofTense  charged,  which  may  be 
pleaded  either  with  or  wlthont  the  plea  of  uot 
guilty.  (4)  Once  In  Jeopardy."  Section  3041 
of  the  same  Code  provides:  "Every  plea 
must  be  oral,  and  entered  upon  the  minutes 
of  the  court  In  substantially  tbe  following 
form :  •  •  *  (3)  If  he  plead  a  former  con- 
viction or  acquittal :  'Tbe  defendant  pleads 
that  be  has  already  been  convicted  (or  ac- 
quitted) of  tbe  offense  charged  by 'the  Judg- 
ment of  the  court  of    (naming  It), 

rendered  at    (naming  the  place)  on 

the   doy  of  /    (4)  If  he  plead 

once  In  Jeopardy:  *The  defendant  pleads 
that  he  has  been  once  In  Jeopardy  for  the  of- 
fense charged'  (specifying  the  time,  place  and 
wurt.)"  Section  1947  reads:  "When  tbe 
defendant  is  convicted  or  acquitted,  or  has 
been  once  placed  In  Jeopardy  upon  an  Indict- 
ment or  Information,  the  conviction,  acquit- 
tal or  Jeopardy,  Is  a  bar  to  another  Indict- 
ment or  Information  for  tbe  offense  chained 
In  tbe  former,  or  for  an  attempt  to  commit 
the  same,  or  for  an  offense  necesaaiily  In- 
cluded therein,  of  which  he  might  have  been 
convicted  under  tbe  Indictment  or  Informa- 
tion." Section  1000  Is  as  follows:  "An  Issue 
of  fact  arises:  (1)  Upon  a  plea  of  not 
guilty.  (2)  Upon  a  plea  of  a  former  convic- 
tion or  acquittal  of  the  same  offense.  (3) 
Upon  a  plea  of  once  In  Jeopardy."  Section 
1356  provides:  "No  person  can  be  sabjected 
to  a  second  prosecution  for  a  public  offense 
for  which  be  has  once  been  prosecuted  and 
convicted  or  acquitted."  Section  2126  reads 
as  follows:  "In  ail  cases  where  a  Jury  Is 
discharged  or  prevented  from  giving  o  ver- 
dict by  reason  of  an  accident  or  other  cause, 
except  where  tbe  defendant  Is  dlschar;^ 
during  tbe  process  of  tbe  trial,  or  after  tbe 
cause  is  submitted  to  them,  the  cause  may 
be  again  tried."  This  last  section,  which 
was  not  celled  to  our  attention  by  connsci, 
snpports  the  position  token  in  the  former 
opinion. 

Tbe-iangunge  of  the  etatnte  In  these  several 
sections  is  not  clear,  and  the  sections  are  an- 
parently  somewhat  confllctlnir.  but,  when 
read  tt^ether,  are  not  Impossible  to  under- 
stand. Section  1940  In  tbe  thhrd  aubdlTlsion 
8BP,^-<S5 


cited,  proTides  that  fbrmer  Judgment  oC 
conviction  or  acquittal  of  the  offense  char- 
ged" may  be  pleoded,  but;  aa  we  see,  other 
sections  speak  of  conviction  or  acquittal 
merely.  The  special  plea  of  former  Judgw 
ment  of  couTlctlon  or  acquittal,  or  of  former 
convlcUon  or  acquittal,  seems  to  be  super- 
fluous, for  the  reason  that  the  plea  of  "once 
in  Jeopardy"  can  be  made.  Tbe  latter  in- 
cludes tbe  plea  of  former  conviction  or  ac- 
quittal, and  a  Judgment  of  conviction  or  ac- 
quittal. Certainly,  If  a  man  has  been  con- 
victed and  a  Judgment  of  conviction  has  been 
entered  for  a  felony,  be  has  been  "once  in 
Jeopardy."  We  think  that  the  plea  of  "once 
In  jeopardy"  was  added  to  Include  other 
cases  of  Jeopardy  then  those  of  Judgment  of 
conviction  or  acquittal.  In  section  2326  It 
appears  conclusively  that  tbe  defendant  may 
not  be  tried  ogaln  If  he  has  been  discharged 
during  the  progress  of  tbe  trial,  or  after  tbe 
case  has  been  submitted  to  the  Jury,  although 
the  Jury  may  have  been  discharged  or  pre. 
vented  from  giving  a  verdict  by  reason  of  an 
accident  or  other  canse.  Such  a  discharge 
of  the  prisoner  amounts  to  an  acquittal,  and 
brings  him  within  the  provision  of  section 
1336,  although  there  has  not  been  any  Judg- 
ment of  acquittal  as  mentioned  in  section 
1940.  Section  2126  seems  to  expressly  pro- 
vide for  tbe  case  now  under  consideration, 
for  it  says  that  in  all  cases  of  a  disagreement 
of  a  Jury,  the  prisoner  may  be  tried  again, 
unless  he  bas  been  discharged  as  aforesaid. 
In  case  of  the  discbarge  of  the  Jury  for  di»* 
agreement,  as  In  the  esse  of  granting  a  new 
trial,  the  Jeopardy  Is  the  same  continuing 
Jeopardy  from  the  beginning  of  tbe  trial  after 
the  swearing  In  of  the  first  Jnry,  until  the 
particular  same  case  Is  determined.  There 
Is  only  one  jeopardy;  a  second  Jeopardy  can 
only  be  pleaded  In  another  case.  A  new  trial 
is  tbe  re-examination  of  the  facte  under  the 
same  plea  of  not  guilty,  on  the  same  Informa- 
tion or  indictment.  Certainly,  there  has  not 
been  any  judgment  of  conviction  or  acquit- 
tal In  the  case  before  us.  There  bas  not  been 
any  conviction  without  a  Jiidgment  Has 
there  been  an  acquittal  without  a  Judgment? 
What  Is  on  acquittal?  The  appellant 
certainly  has  not  been  adjudged  to 
be  acquitted.  This  question  Is  not  tbe 
simple  one  that  It  appears  to  be.  The  word 
"acquittal"  is  said  to  be  "verbum  equlyocum." 
For  scHue  of  the  equivocations,  see  Words  and 
Phrases,  vol.  1,  p.  114.  Tbe  definition  ex- 
pressed or  Implied  In  our  former  opinion  In 
this  case  is  too  narrow,  although  supported 
by  authority.  We  consider  that  one  Is  ac> 
quitted  If,  after  he  has  been  arraigned  and 
tbe  trial  bas  been  begun  upon  a  valid  Indict- 
ment or  Information,  he  is  discharged  by  a 
competent  court  before  verdict  Penal  Code^ 
S  2120.  ne  has  been  In  jeopardy.  Sudb  la 
not  tbe  situation  In  the  case  before  us. 

We  are  also  of  the  opinion  that  after  a  vei^ 
diet  or  a  Judgment  of  conviction  or  acquittal. 
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the  defendant  In  a  criminal  case  bas  been  In 
Jeopardy,  and  may  not  be  tried  again  for  tlie 
same  oftense,  except  in  a  case  of  a  new  trial 
-wMcli  has  been  granted  or  ordered.  Tlie  Jeop- 
ardy which  is  forbidd^  Is  a  new  Jeopardy. 
In  the  ease  before  ns  the  defendant,  when  he 
went  to  trial  the  third  time,  was  in  the  same 
Jeopardy  that  he  was  in  when  the  first  trial 
was  had.  Tbe  continnance  of  the  Jeopardy 
is  not  a  new  Jeopardy.  A  mistrial  or  a  new 
trial  secured  by  plaintiff  or  defendant,  con- 
tinued the  Jeopardy  and  does  not  renew  it 
If  this  conrt  was  correct  In  the  two  cases  in 
which  new  trials  were  ordered  In  criminal 
cases  on  appeal  by  the  prosecutions  (State  v. 
Herron,  12  Mont  230.  29  Pac.  819,  33  Am.  St 
Rep.  576;  Id.,  12  Mont  300i  30  Pac.  140;  State 
T.  MJelde,  20  Mont  480, 75  Pac.  87),  then,  on  a 
new  trial,  the  Jeopardy  would  not  be  a  new 
one,  but  a  continuation  of  the  old  danger.  This 
remark  Is  made  by  the  writer  of  this  opinion 
on  his  sole  responsibility,  and  not  with  tbe  con- 
currence of  the  other  members  of  the  court  as 
he  has  now  a  doubt  as  to  the  logic  and  cor- 
rectness of  those  two  opinions,  in  the  latter 
of  which  he  concurred. 

In  the  Perez  Case  cited  (9  Wheat  679, 
e  L.  Ed.  IfSSi  the  federal  Supreme  Court  de- 
cided that  when  a  court  discharged  a  dls- 
agrering  Jury  in  a  capital  case,  the  defendant 
-was  not  put  again  Into  Jeopardy  on  a  new 
trlat  It  made  no  exception  In  a  supposed 
case  of  abuse  ot  discretion.  This  decldon  of 
the  highest  conrt  in  the  country  te  strongly 
persuftslTe.  Section  212e  settles  It  The 
defendant  here  was  not  acquitted. '  He  was 
not  twice  put  in  Jeopardy.  There  was  not  a 
new  Jeopardy.  The  record  of  the  court  as  to 
tb.B  disehai^  of  the  Jury  was  stat- 
utory and  sufficient  as  to  the  reason 
why  the  Jury  was  discbarged  and  as 
to  the  necessity  for  discharging  th^.  Mr. 
Justice  Holmes,  In  his  dissenting  opinion  in 
K^mer  United  States,  195  U.  S.,  at  page 
i84,  24  Sup.  Ct  797,  49  li.  Ed.  114,  while  be- 
ing of  the  opinion  that  the  defendant  should 
have  stood  convicted  on  the  trial  by  the 
Philippine  appellate  court  lays  down  cer- 
tain general  prindples  applicable  to  all  cases. 
He  says:  "It  seems  to  me  that  logically  and 
rationally  a  man  cannot  be  said  to  be  more 
than  once  In  Jeopardy  In  the  same  cause, 
however  often  he  may  be  tried.  The  Jeop- 
ardy is  one  continuing  Jeopardy  from  Its  be- 
^nnii«  to  the  raid  of  the  cause.  Everybody 
agrees  that  the  principle  in  Its  origin  was  a 
rule  forbidding  a  trial  In  a  new  and  Indepen- 
dent case  where  a  man  already  had  been  tried 
once.  But  there  la  no  rule  thata  man  may  not 
be  tried  twice  in  the  same  case.  It  has  been 
decided  by  this  court  that  he  may  be  tried  a 
second  time,  even  for  his  life,  If  the  Jury  dis- 
agree. United  States  v.  Perez,  9  Wheat.  579, 
6  L.  EM.  1C5.  See  Simmons  v.  United  States, 
142'u.  S.  148,  12  Sup,  Ct  171,  35  L.  Ed.  9(JS; 
Logan  T.  United  States,  144  U.  S.  263, 12  Sup. 
Ct  ei7,  86  L.  Kd.  429;  Thompson  v.  United 


States,  155  U.  S.  271,  IS  Sop.  Ot  73, 88  ti.  Ed. 
146. 

The  former  opinion  her^  li  modified  to 
conform  to  the  views  herein  expreesed,  and 
the  motion  for  rtiiearliv  Is  denied. 

Rehearing  denied. 

HOLLOWAT,  J.,  concurs.  BRANTLT,  a 
J-  concurs  In  the  result  reached. 


(M  Moot  M) 

STATE  ex  rel.  RUEP  v.  DISTRICT  COUBT 
OF  TWELFTH  JUDICIAL  DIST.  IN 
AND  FOB  CHOUTEAU  COUNTY 
et  al. 

(Supreme  Court  of  Montana.  April  4,  1906.) 

Wills— FOBEIGN  WILL&— PEOBATB-^klNCLU- 
SIVENESS.  ,       .  , 

Code  Civ.  Ppoc  8  2352,  provides  that,  wh^ 
a  foreign  will  is  admitted  to  probate,  it  ^all 
have  the  same  force  and  effect  as  a  will  first 
admitted  to  probate  in  the  state,  and  it  is 
elsewhere  provided  that  a  domwtic  will  or  the 
Talidity  thereof  may  bt  contested  wltlun  one 
year  after  probate.  CwiBt  U.  S.  art  %  8  1. 
and  Rev.  St.  U.  S.  8  905  [U.  S.  Comp.  St. 
1901,  p.  677]  enacted  Id  pursuance  thereof, 
providing  for  authentication,  declares  that  foil 
faith  and  credit  shall  be  given  in  each  state 
to  judicial  proceedinM  of  every  other  state. 
Code  Civ.  Proc.  Cal.  1  1008,  provides  that  tbe 
effect  of  a  judgment  or  find  order  in  respert  to 
tlie  probate  of  a  will  is  conclusive  upon  the 
will.  Code  Civ.  Proc.  8  2350,  provides  ,that  in 
order  to  contest  the  probate  of  a  will  after 
probate,  the  petition  therefor  must  be  filed  m 
the  court  in  which  the  will  was  proved.  Sec- 
tion 2350  provides  that  all  wills  duly  proved 
and  allowed  in  any  state  may  be  allowed  and 
recorded  In  the  district  court  of  any  county 
in  which  the  testator  shall  have  left  any  estate. 
Civ.  Code,  8  1731,  provides  that  a  will  made  oat 
of  the  state,  by.  one  not  having  his  domiciie 
in  the  state,  ia  as  valid,  when  executed  accord- 
ing to  the  law  of  the  place  In  which  it  Is  made, 
as  if  it  were  made  in  the  state.  Held,  that  a 
will  admitted  to  probate  in  California,  and 
subsequently  admitted  to  probate  in  a  county  of 
Montana,  l>ecause  of  txstator  havine  had  real 
estate  there,  could  not'  sobsegoentiy  be  coo- 
tested  in  the  conrts  of  Montana  on  tiie  ground 
that  testator  was  lacking  in  testamentuy  ca- 
pacity. 

Application  by  tbe  state,  on  reiatloD  of  A. 
Ruef,  as  executor  of  Q.  F.  Deletraas,  for  a 
writ  of  prohlblti(m  restraining  the  district 
court  of  the  Twelfth  Judicial  district  In 
and  for  Chouteau  county  from  hearing  pro- 
ceedings on  a  contest  of  the  wIU.  An  alter- 
native  writ  was  Issued,  and  on-  the  return 
the  matter  was  submitted  on  a  motion  to 
quash  the  alternative  writ  and  dismiss  the 
proceedings.  Motion  to  quaeOi  the  altematlTe 
writ  and  dismiss  the  proceedings  overmled, 
and  a  peremptory  writ  ordered  In  acoorOance 
with  the  prayer  of  the  petition. 

F.  B.  Stranahan,  for  relator.  Geo.  H. 
Stanton-  and  Jos.  A.  McDonongb,  for  respond- 
ent 


HOLLOWAT,  J.  Prior  to  his  death,  which 
occurred  at  San  Francisco  on  March  7.  ISM. 
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O.  F.  Deletraz  made  and  published  two  wills, 
the  first  of  which  for  convenience  will  be 
designated  the  "Mos^older  will,"  and  the 
last  the  "Rnef  will,"  Snch  proceedings  were 
bad  In  the  superior  court  of  San  Francisco 
that  the  Ruef  will  was  duly  admitted  to 
probate,  and  letters  testamentary  Issued  to 
the  person  named  as  executor  In  that  will. 
The  decedent  bad  real  and  personal  property 
in  Chouteau  county,  Mont,  and  In  May,  1904, 
after  tJie  will  bad  been  admitted  to  probate 
in  California,  a  copy  of  such  will  and  the 
probate  thereof,  duly  authenticated,  were 
produced  by  the  executor  with  a  petition  for 
letters,  and  filed  In  the  district  court  of 
Chouteau  county,  where  such  proceedinge 
were  had  that  thereafter,  on  December  60. 
1904,  It  appearing  to  that  court  from  the  rec- 
ord that  said  will  had  been  proved,  allowed, 
and  admitted  to  probate  in  the  state  of  Cal- 
ifornia, and  that  it  was  executed  according  to 
the  laws  of  California,  a  decree  was  duly 
given  and  made  admitting  such  will  to  pro- 
bate. Thereafter,  on  February  2, 1906,  certain 
devisees,  and  the  executor  named  in  the  Moss- 
holder  will,  filed  In  the  district  court  of 
Chouteau  county  what  purported  to  be  a 
contest  in  writing  of  the  Buef  will,  wlilcb 
writing  sets  forth  as  the  ground  of  contest 
that  ftt  the  time  of  making  the  Ruef  will,  the 
testator,  Deletraz,  did  not  have  mental  ca- 
pacity to  make  a  will  and  was  acting  under 
fraud,  misrepresentation,  and  undue  infinence 
of  certain  oUier  persons,  and  prays  that  the 
order  admitting  the  Ruef  will  to  probate  be 
annulled ;  that  the  letters  issued  thereon 
be  revoked;  tbat  the  Mossbolder  will  be 
admitted  to  probate;  and  that  letters  test- 
amentary issue  to  the  executor  named  in  that 
wllL  To  this  contest  the  relator,  the  executor 
named  in  the  Ruef  will,  demurred  on  the 
ground  that  the  district  court  of  Chouteau 
county  has  not  jurisdiction  to  hear  such  con- 
test and  tbat  the  so-called  contest  in  writing 
does  not  state  facts  sufficient  to  constitute 
any  ground  of  contest  This  demurrer  was 
overroled,  and.  the  district  court  being  about 
to  proceed  to  hear  such  allied  contest  an 
application  was  made  to  this  court  for  a  writ 
of  prohibition  restraining  the  district  court 
of  Chouteau  county  and  the  Honorable  Jere 
B.  Leslie,  judge  of  said  court  for  the  purpose 
of  hearing  all  the  proceedings  In  connection 
with  this  matter,  the  resident  Judge  being 
disqualified,  from  further  proceeding  with 
said  alleged  contest  An  alternative  writ 
was  issued,  and  upon  the  return  the  matter 
was  submitted  upon  a  motion  to  quash  the  al- 
ternative writ  and  dismiss  the  proceedings. 

The  question  which  arises,  and  which  was 
submitted  for  determination,  is :  May  a 
foreign  will,  after  it  has  been  admitted 
to  probate  In  this  state,  be  contested  in  the 
courts  of  this  state  upon  the  ground  that  the 
testator  at  the  time  of  making  such  will  was 
not  of  Bound  and  disposing  mind,  or  was 
acting  nndar  duress,  ^od,  or  undue  Influ- 
ence? 


A.  "foreign  will,"  In  the  sense  that  the  term 
is  used  throughout  this  opinion,  Is  a  will 
executed  In  another  state  by  a  t^tator  resid- 
ing there,  admitted  to  probate  In  such  sister 
state  after  the  death  of  the  testator,  and 
subsequently  offered  for  ancillary  probate 
In  this  state,  as  was  the  case  with  the  will 
now  under  consideration.  While  our  Code 
does  not  in  express  terms  provide  for  the  con- 
test of  an  application  to  the  courts  of  this, 
state  for  the  probate  of  a  foreign  will,  it  does 
so  impliedly ;  for  section  2351  of  the  Code  of 
Civil  Procedure,  which  has  to  do  with  the 
subject  provides  for  a  bearing  of  such  appli- 
cation, and  that  notice  of  such  bearing  shall 
be  given.  If  objections  could  not  be  made 
at  such  hearing,  then  there  would  be  no  rea- 
son for  requiring  a  bearing  or  notice  thereof, 
and  the  mere  fact  that  a  hearing  is  required 
to  be  had,  and  proper  notice  of  snch  hearing 
given.  Implies  that  some  kind  of  objections 
may  be  interposed.  Tlie  only  specifications 
of  groxmds  of  contest  of  a  domestic  will  ate 
to  be  found  In  section  2340  of  the  Code  of 
Civil  Procedure,  and  they  are  not  designated 
as  such,  but  as  the  iBsues  which  may  be 
raised  and  which  tbe  court  Is  required  to 
try  and  determine.  So,  likewise,  while  no 
particular  grounds  of  contesting  an  appli- 
cation for  the  probate  of  a  foreign  will  are 
expressly  designated,  section  2352  of  .the  Code 
o£  Civil  Procedure  does  enumerate  the  find- 
ings which  tbe  trial  court  must  make  before 
admitting  such  will  to  probate,  and  these 
may  be  accepted  as  questions  wttb  respect 
to  which  issues  may  be  raised,  and  ther^<tt« 
the  grounds  of  such  contest  But  these 
questions  arise  upon  the  hearing  of  tbe 
application  for  probate  and  are  to  be  tried 
by  the  record  Itself,  and  have  not  any  refer- 
ence to  proceedings  after  the  will  has  been 
admitted  to  probate  here.  As  tbese  pro- 
ceedii^  are  purely  statutory,  and  the  statute 
makra  no  specific  provision  for  the  contest 
of  a  foreign  will  after  probate,  we  might 
dispose  of  this  proceeding  by  saying  that 
the  provlslcms  of  section  2352  above  are  ex- 
clusive, except  as  to  the  question  of  jurisdic- 
tion of  the  court  of  the  sist^  state  over  tbe 
subject-matter,  and  likewise  the  question  of 
the  jurisdiction  of  the  Montana  conrt  which 
might  be  raised  independoitly  of  statute. 
But  attention  Is  directed  to  one  portion  of 
section  2352,  above,  which  provides  that 
when  such  foreign  will  is  admitted  to  pro- 
bate In  this  state,  it  shall  "have  the  same 
force  and  eCTect  as  a  will  first  admitted  to 
probate  In  this  state,"  and  tbe  argum^t  is 
made  that  as  the  probate  of  a  domestic 
will  or  the  validity  of  such  will  is  subject 
to  contest  within  one  year  after  such  probate, 
and  as  tbe  foreign  will  when  admitted  has 
the  same  force  and  efTect  as  tbe  domestic 
will,  therefore  the  probate  of  the  foreign 
win  in  the  courts  of  this  state  and  tbe  va- 
lidity of  such  will  are  likewise  subject  to 
contest  within  a  like  period. 

When  the  proper  record  of  ^^^J'^^j^ 
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the  will  In  the  conrt  of  a  sister  state  harlng 
Jnrlsdlctton  is  presented  In  a  district  court 
of  this  state  likewise  having  jarlsdlctlon  of 
the  subject-matter,  the  questlm  arises: 
What  force  and  effect  shall  be  given  by  the 
courts  of  this  state  to  sncb  record?  Section 
1,  art  4,  of  the  Constitution  of  the  United 
States,  provided:  "Fnl]  faith  and  credit 
sbnll  he  given  In  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of 
every  other  state.  And  the  Congress  may  by 
geiiPral  laws  prescribe  the  manrier  in  which 
such  acts,  records  and  proceedings  shall  be 
proved,  and,  the  effect  thereof."  Pursuant 
to  this  direction,  section  905  of  the  United 
States  Revised  Statutes  (U.  S.  Comp.  St. 
1901,  p.  677]  was  enacted,  which,  after  pro- 
viding for  the  maoner  of  authenticating  such 
records,  reads:  "And  the  said  records  and 
Judicial  proceedings,  so  authenticated,  shall 
have  such  faith  and  credit  given  to  them  in 
every  coart  within  the  United  States  as  they 
have  by  law  or  usage  In  the  courts  of  the 
state  from  which  they  are  taken."  Section 
3201  of  our  Code  of  Civil  Procedure  also  pro- 
vides :  "The  effect  of  a  Judicial  record  of  a 
sister  state  Is  the  same  In  this  state  as  In  the 
state  wbere  It  was  made,  except  that  It  can 
only  be  enforced  here  by  an  action  or  special 
proceeding,  and  except  ali«o,  that  the  author- 
ity of  a  guardian  or  committee,  or  ot  an  ex- 
ecutor or  administrator,  does  not  extend  be- 
yond the  Jurisdiction  of  the  government  un- 
der which  he  was  Invested  with  his  author- 
ity." Section  1908  of  the  Calfornia  Code  of 
Civil  Procednre,  which  is  pleaded  in  the  peti- 
tion for  the  writ  of  prohibition,  is  as  follows : 
"The  effect  of  a  Judgment  or  final  order  In 
an  action  or  special  proceeding  before  a 
court  or  judge  of  this  state,  or  of  the  United 
States,  having  Jurisdiction  to  pronounce  the 
Judgment  or  order,  Is  as  follows:  (1)  In 
case  of  a  Judgment  or  order  against  a  speci- 
fic thing,  or  in  respect  to  the  probate  of  a 
will,  or  the  administration  of  the  estate  of  a 
decedent,  or  In  respect  to  the  personal,  politi- 
cal, or  legal  condition  or  relation  of  a  par* 
tlcular  person,  the  Judgment  or  order  Is  con- 
clusive upon  the  title  to  the  thing,  the  will, 
or  administration,  or  the  condition  or  relation 
of  the  person.  •  •  •  "  The  decree  of  the 
Bni>erlor  court  of  California,  then,  must  be 
deemed  conclusive  upon  the  court  In  Chou- 
teau county,  of  every  matter  with  respect  to 
which  it  Is  conclusive  In  California.  Section 
1008  above  Is  n6t  very  definite.  A  Judgment 
In  respect  to  the  probate  of  a  will  Is  conclu- 
sive upon  the  wlIL  Conclusive  of  what?  In 
State  T.  McGIynn,  20  Cal.  238,  81  Am.  Dec. 
118,  the  Supreme  Court  of  California,  In  con- 
sidering an  attack  made  upon  the  decree  ad- 
mitting the  Broderlck  will  to  probate,  after 
reviewing;  the  anthorltl^  at  length,  says: 
"This  review  of  the  cases  decided  In  England 
and  in  the  United  States  establishes  that  It 
Is  a  perfectly  settled  doctrine  that  the  de- 
cision of  the  court  to  which  the  proof  of  wills 


Is  confided,  whettaor  of  real  or  personal  es- 
tate, is  conclusive  upon  the  question  of  the 
validity  or  Invalidity  of  the  will."  The  ref- 
erence here  to  real  estate,  of  course,  applies 
to  real  estate  within  the  jurlfflllctlon  of  that 
court 

It  Is  generally  conceded  that  a  judgment  In 
a  probate  proceeding  is  a  judgment  in  rem : 
that  Is,  It  determines  the  status  of  the  sub- 
ject-matter. Therefore  the  Judgment  of  the 
California  court  admitting  the  wlil  to  pro- 
bate there,  fixed  the  status  of  the  Instrument 
as  a  will  and  became  at  once  conclusive  upon 
all  the  world  of  all  the  facts  necessary  to 
the  establishment  of  a  will,  among  which  are 
that  at  the  time  the  will  was  executed,  the 
testator  was  of  sound  and  disposing  mind 
and  was  not  acting  under  duress,  fraud,  men- 
ace, or  undue  Influence.  16  Enc.  PI.  &  Prac. 
1073;  note  to  Bowen  v.  Johnson,  73  Am.  Dec. 
ot  page  53,  where  the  authorities  are  cited. 
See,  also,  the  leading  case  of  Crippen  v.  Dex- 
ter, 13  Gray  (Mass.)  330.  The  decree  of  a 
court  of  this  state  first  admitting  a  will  to 
protmte  does  establish  such  instrument  as  a 
will.  It  is  true  that  such  decree  Is  not  neces- 
Barlly  final.  It  may  l>e  reviewed  on  appeal 
and  is  subject  to  attack  within  one  year  in 
a  proper  proceeding  instituted  for  that  pur- 
pose. But,  until  set  aside  by  a  proper  pro- 
ceeding, such  decree  is  conclusive  of  all  facts 
necessary  to  the  validity  of  the  will.  If  the 
foreign  will,  after  being  admitted  to  probate, 
is  subject  to  a  like  attack,  it  follows  neces- 
sarily that  it  must  when  such  attack  is 
made,  he  proved  as  a  domestic  will.  But 
this  was  never  contemplated,  and.  If  It  was, 
the  mere  fact  that  such  foreign  will  may  be 
required  to  be  proved,  as  If  probate  thereof 
had  never  been  had,  would  nullify  the  pro- 
vision of  section  005  of  the  United  States 
Revised  Statutes  above,  and  render  meaning- 
less the  sentence  quoted  from  section  2352, 
above.  These  views  are  reinforced  by  the 
provisions  of  section  23G0  of  the  Code  of 
Civil  Procedure,  which  provides  that.  In  or- 
der to  contest  the  probate  of  a  will  after  such 
will  has  been  admitted  to  probate,  an  in- 
terested party  must  file  a  petition  in  writing 
setting  forth  the  grounds  of  contest  and 
this  petition  must  be  filed  In  the  court  In 
which  the  will  was  proved.  Bat  a  foreign 
Win  admitted  to  probate  here  Is  not  proved 
In  the  court  of  this  state.  Section  23S0  of 
the  Code  of  Civil  Procedure  provides :  "All 
wills  duly  proved  and  allowed  In  any  other 
of  the  United  States,  or  In  any  foreign  coun- 
try or  state,  may  be  allowed  and  recorded 
In  the  district  court  of  any  county  In  which 
the  testator  shall  have  left  any  estate** 

In  OTder  to  entitle  a  foreign  will  to  probate 
here,  It  must  first  appear  {hat  it  was  duly 
proved,  allowed,  and  admitted  to  probate  In 
the  court  of  the  sister  state;  that  It  was  ex- 
ecuted according  to  the  law  of  the  place  in 
which  It  was  made  or  hi  which  the  testator 
was  at  the  time  domiciled*  or  In  conform!^ 
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to  tbe  itLwa  of  this  state;  and  that  the  record 
Is  autlientlcated  as  required  by  section  905 
of  the  United  States  Revised  Statutes,  above. 
Of  course,  It  must  also  appear  that  there  Is 
property  within  the  jurisdiction  of  the  Mon- 
tana court  subject  to  admlolstratlon,  and  that 
the  court  of  the  sister  state  likewise  had 
jurisdiction  of  the  subject-matter.  But, 
when  these  facts  do  appear,  "It  [the  foreign 
will]  must  be  admitted  to  probate  •  •  * 
and  letters  testamentary  or  of  administration 
Issued  thereon."  Section  2352,  above.  Bot 
It  may  be  said,  conceding  all  this,  the  decree 
of  the  CaHfomla  court  can  only  be  conclu- 
sive of  matters  with  re!Bpect  to  which  that 
court  had  jurisdiction,  and  that  this  is  the 
meaning  which  has  been  given  uniformly  to 
tbe  conatltutloaal  provision  quoted  above; 
that  the  California  court  did  not  have  Juris- 
diction of  real  estate  situated  in  Montana, 
and  therefore  the  decree  of  the  California 
court  admitting  the  Buef  will  to  probate 
only  establishes  that  instrument  as  a  wilt,  In 
BO  far  as  it  afTects  personal  property,  upon 
the  principle  "of  international  law  originated 
by  the  necessities  of  commercial  intercourse^ 
founded  on  tbe  fiction  that  movable  property, 
wherever  sitnate,  Is  In  the  actual  possession 
of  the  owner  at  his  domicile,  and  universally 
accepted  by  comity  with  all  the  force  of 
domestic  law,  that  the  personal  property  of 
every  man  is  subject  to  the  law  of  his  dom- 
icile" (Irwin's  Appeal,  33  Conn.  128);  that 
the  devolution  of  title  to  real  estate  In  this 
state  is  to  be  determined  by  the  laws  of  this 
state;  and  that  the  full  faith  and  credit 
clause  of  the  United  States  Constltntlon, 
above,  does  not  operate  to  the  prejudice  of 
this  right.  Assuming  this  to  he  true,  and 
that  the  general  rule  Is  that.  In  the  absence 
of  statute,  the  probate  of  a  foreign  will  de- 
vlslng  real  estate  situated  In  this  state  does 
ilot  establish  the  validity  of  such  will  In  this 
state,  upon  the  fomlllnr  principle  that  tbe 
lex  rei  sltse  governs  as  to  the  formalities  nec- 
essary to  the  transfer  of  real  estate,  whether 
testamentary  or  inter  vivos,  still  this  state 
may  by  statute  give  to  a  foreign  will,  which 
devises  reel  estate  located  in  this  state,  the 
same  effect  as  Is  given  to  a  will  devising  per- 
sonal property  only,  or  a  will  executed  In  con- 
formlfr  with  the  laws  of  this  state;  and,  if 
such  statute  is  enacted,  the  probate  of  such 
foreign  will  In  the  courts  of  this  state  under 
that  statute  is  conclusive  as  to  the  validity  of 
the  will  to  pass  title  to  the  land  so  devised. 
23  Am.  &  Eng.  Knc.  Law  (2d  Ed.)  143. 

Section  1731  of  ouT'  ClvlI  Code  pi-ovides; 
"A  will  of  real  or  personal  proi)erty,  or  both, 
or  a  revocation  thereof  made  out  of  this  state 
by  a  person  not  having  bis  domicile  In  this 
state,  is  as  valid  when  executed  according  to 
the  law  of  the  place  in  which  the  same  was 
made,  or  In  which  the  testator  was  at  tni* 
time  dcHnlciled,  as  if  it  wiore  made  In  this 
state,  and  according  to  the  provisions  of  this 
chapter.**  Provlsltms  similar  to  this  section, 
and  to  that  portion  of  section  2352  quoted 


above,  have  frequently  been  construed.  The 
case  of  Ives  v.  Salisbury's  Heirs,  C6  Vt  605, 
presents  the  precise  question  argued  here,  and 
the  decision  Is  upon  similar  statutory  provi- 
sions. It  is  held  that  the  questions  of  the 
testamentary  capacity  of  the  testator  and 
his  freedom  from  undue  infiueuce  are  fore* 
closed  by  the  decision  of  the  court  of  the 
sister  state  where  the  will  was  first  admitted 
to  probate.  Under  statutes  almost.  If  not 
quite,  Identical  with  our  sections  2350,  2351, 
and  2352  of  the  Code  of  Civil  Procedure,  and 
section  1731,  Civ.  Code,  above,  the  Supreme 
Court-  of  Minnesota  says  that  tbe  ancillary 
probate  Is  mostly  a  mere  matter  of  form,  and 
holds  that  these  statutes  make  the  judgment 
of  a  sister  state,  admitting  the  will  to  pro- 
bate, conclnslve  as  to  tbe  validity  of  the  will, 
and  that  the  proceedings  to  probate  It  In 
Minnesota  are  much  in  the  nature  of  a  suit 
upon  a  forelgik  judgment.  Babcock  t.  Col- 
lins, 60  Minn.  73,  61  N.  W.  1020,  51  Am.  St 
Hep.  503;  Lyon  v.  Ogden,  85  Me.  374,  27  Atl. 
258;  Page  on  Wills,  {  30;  Green  v.  Alden, 
92  Me.  177.  42  Ati.  858;  Crippen  v.  Dexter, 
above;  Irwhi's  Appeal,  supra;  Hayes  v. 
Lienlokken,  48  Wis.  509.  4  N.  W.  684. 
Reference  is  made  to  section  1838  of  our  Civil 
Code,  which  reads  as  follows:  "Except  as 
otherwise  provided,  the  validity  and  Inter* 
pretatlon  of  wills  are  governed,  when  re- 
lating to  real  estate  within  this  state,  by  the 
law  of  this  state;  when  relating  to  personal 
property,  by  the  law  of  the  testator's  dom- 
icile." This  section  must  be  read  In  connec- 
tion with  section  1731,  above,  and  without 
doubt  refers  to  particular  devises  which  are 
prohibited  by  the  laws  of  Montaha,  and,  prob- 
ably, to  conditions  such  as  are  enumerated  In 
sections  1729.  1744.  1751,  and  1752  of  the 
Civil  Code,  and  probably  to  other  like  ques- 
tions which  are  not  in  controversy  in  this  pro- 
ceeding. 

From  these  considerations  it  follows  that, 
by  giving  full  force  and  effect  to  the  decree  of 
the  California  court  admitting  tbe  Ruef  will 
to  probate,  and  adjudging  that  such  will  was 
executed  according  to  the  law  of  California 
where  It  was  executed,  such  will,  when  ad- 
mitted to  ancillary  probate  in  Chouteau  coun- 
ty, operates  to  transfer  all  property,  real  and 
personal,  of  the  testator,  to  the  same  extent 
that  a  will  drawn  In  Montana,  in  conformity 
to  the  laws  of  Montana,  and  duly  probated 
here  in  the  first  instance,  would  transfer  It 
Section  1731,  above,  then,  makes  applicable 
tbe  provisions  of  section  1,  art  4,  of  the 
Constitution,  iibove,  and  section  905  of  the 
United  States  Revised  Statutes,  to  the  decree 
of  the  California  court  aOmitting  the  Ruef 
will  to  probate,  even  though  that  will  de- 
vises real  estate  situated  In  Montana,  and 
that  decree  is  conclusive  upon  the  court  In 
Chouteau  county  to  the  same  extent  respect- 
ing the  Buef  will  as  If  it  transferred  per- 
sonal property  only.  We  think  that  the  ques- 
tions (hC  the  testamentary  capacity  of  tbe 
testator  and  hla  fnedmn  from  dnresii^  fraud, 
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misrepresentation,  or  undue  Influence,  when 
executing  the  Bnef  will,  are  foreclosed  by  the 
decree  of  the  California  court  and  that  the 
district  court  of  Chouteau  county  is  "without 
Jurisdiction  to  Inquire  Into  them. 

The  motion  to  quash  the  alternative  writ 
and  dismiss  the  proceedings  is  overruled.  It 
is  ordered  that  the  peremptory  writ  of  pro- 
hibition Issue  according  to  the  prayer  of  the 
petition. 

BRANTLY,  C.  and  MHiBUBN,  J,^  con- 
cor. 

(34  Mont.  106) 

T.  F.  HICKBY  &  CO.  v.  KAUFMAN  et  al. 

(Supreme  Court  of  Montana.  April  9,  1906.) 

AFFEAii—BaiEFS— Specifications  of  Ebbob. 

;Whure  appellant's  brief  containa  no  specifi- 
catioDB  of  error,  as  required  by  Supreme  Court 
Bule  10  (82  Pac.  iz),  the  judgment  will  be 
affirmed. 

[Ed.-  Note. — ^For  cases  in  point,  see  vol.  3, 
Orat  Dig.  Appeal  and  Error.     3093,  SlO&l 

Appeal  from  District  Gburt,  Silver  Bow 
County;  3-  B.  McClernan,  Judge. 

Action  by  T.  F.  Hlckey  and  Company 
Against  Jake  Eaufinan  and  others.  From  a 
Jud^ent  for  plaintiff,  and  from  an  order 
denying;  a'  new  trial,  defendants  appeaL  Af- 
urnied. 

O.  M.  Farr,  for  appellants.  Mackel  & 
lieyer,  for  respondents. 

HOLLOWAY,  J.  The  defendants  appealed 
tp  tills  court  from  a  Judgment,  and  from  an 
order  of  the- district  court  denying  them  a 
new  trial. 

Appellants*  brief  does  not  contain  any 
specification  of  errors  relied  upon,  as  re- 
quired by  Rule  10  of  the  Rules  of  this  court 
(82  Faa  Iz).  Upon  the  authority  of  the  fol- 
lowing cases  the  judgment  and  order  are 
affirmed.  Cole  v.  Ryan,  24  Mont  122,  60 
Pac.  991;  Rehberg  v.  Grelser,  24  Mont  487, 
62  Pac.  820,  63  Pac.  41;  Ctosey  v.  Thlevlege,  27 
Mont.  516,  71  Pac.  755;  Larlcin  v.  Butte  & 
Boston  C.  M.  Co..  28  Mont  41,  72  Pac.  304. 

Affirmed. 

BRAXTLY,  O.  J.,  concurs.  MILBURN,  J., 
not  having  heard  the  argument  takes  no 
part  in  the  foregoing  decision. 

(34  Moat.  107) 

8TATB  ez  rd.  BBEBN  v.  DISTRICT  COURT 

OF  SILVER  BOW  COUNTY  et  al. 
(Supreme  Court  of  Montana.  April  11,  1906.) 

1.  COHTEMPTV^  tJDGMENT— SUFFICIENOT. 

An  order  adjudging  one  guilty  of  coutempt 
as  defined  by  Code  Civ,  Proc.  §  2170,  declaring 
disorderly  conduct,  insolent  behavior  toward 
the  judge  while  holdiog  court,  a  contempt 
which  alleges  that  accused,  an  attorney  at  law, 
while  the  court  was  in  session,  addressed  the 
court  in  an  insolent  manner  and  in  an  iusolcnt 
manner  called  and  attempted  to  call  the  judge 
to  prove  certain  scaudaloua  matters,  is  Insuffi- 


cient under  section  2172,  declaring  that  an  or- 
der of  conviction  must  recite  the  facta  oa  which 
tlie  conclusion  of  guilt  is  based. 

[Ed.  Note. — ^FoT  cases  In  point  see  vol  10^ 
Cent  Dig.  Contempt  f  200.1 

2.  Cebtiobabi— Review  or  Contempt  Pbo- 
0£B  DIN  G  s— Scope. 

The  Supreme  Court  on  certiorari  to  re- 
view an  order  adjudging  one  gail^  of  a  direct 
contempt,  ma;  not  look  beyond  the  contents  of 
the  order  adjudging  him  guilty. 

3,  With  ESSES— COMPEnCNCT-nJUDOB  AOIIHO 
AT  TBIAL. 

Where  a  party  cballei^es  a  jury  on  the 
ground  of  a  material  departure  from  the  law 
in  respect  to  the  drawing  and  return  thereof, 
as  authorized  by  Pen.  Code,  I  2034.  and  tlie 
fact  stated  as  the  ground  of  challenge  is  denied, 
the  court  must,  as  required  by  section  2038, 
try  the  question  of  fact  presented,  and  the  offi- 
cer, whether  judicial  or  ministerial,  whose  ir- 
regularity is  complained  of,  may  be  examined  as 
a  witness,  and  hence  a  judge  ordering  the  draw- 
ing of  the  jury  and  directing  the  clerk  during 
its  progress,  as  provided  by  Code  Civ.  Proc.  f 
261,  may  be  called  as  a  witness  when  the  ques- 
tion as  to  tbe  regularity  of  the  drmwing  ia 
presented  by  a  challenge. 

Certiorari  by  the  state,  on  tbe  relation  of 
Peter  Breen,  against  the  district  court  ot 
Silver  Bow  county  and  another  to  review  an 
order  adjudging  relator  guilty  of  oootempt. 
Annulled. 

Peter  Breen  and  Jesse  B.  Boote,  fbr  rela- 
tor. Albert  J.  Qalen.  Atty.  Gen.,  and  BL  H. 
Hall,  Asst  Atty.  Oen.,  for  respondents. 

BRANTLY,  C.  J.  Certiorari  to  the  district 
court  of  Sliver  Bow  county  to  review  an  order 
adjudging  Peter  Breen,  Esq.,  an  attorney  at 
law,  guilty  of  contempt  On  March  6th  of 
this  year  there  was  on  trial  in  department 
3  of  said  court  a  cause  entitled  "State  of  Mon- 
tana V,  Harry  Smith";  the  said  Breen  ap- 
pearing as  counsel  for  defendant  During 
tbe  progress  of  the  trial,  the  court  made  and 
entered  the  following  order:  "Whereas,  tbe 
atiove-entltied  court  on  the  6th  day  of  Martdi, 
1906,  was  duly  in  session,  the  Honorable 
Michael  Donlan.  Judge,  presiding,  and  there 
was  then  and  there  on  trial  before  tbe  said 
court  a  case  entitled  the  'State  of  Montana 
V.  Harry  Smith,'  and  whereas  the  above- 
named  Peter  Breen,  an  attorney  at  law,  and 
an  attorney  In  the  said  case,  while  tbe  court 
was  duly  In  session,  knowingly  and  wlllfnily 
addressed  tbe  court  in  a  contemptuous.  Inso- 
lent and  disrespectful  manner,  and  In  an  In- 
solent contemptuous,  and  sneering  manner 
called,  and  attempted  to  call  the  said  Honor- 
able Michael  Donlan,  Judge  as  aforesaid,  to 
prove  and  attempted  to  prove  by  said  Judge 
certain  scandalous  matters,  which  tbe  said 
Peter  Breen  alleged  tiad  transpired  In  tbe 
said  court  on  a  former  occasion,  and  which  al- 
legations were  made  for  the  purpose  of  re- 
flecting upon  the  honesty  and  judicial  integri- 
ty of  said  Judge  and  which  did  reflect  upon  tbe 
honesty  and  integrity  of  said  Judge,  and  there- 
upon the  court  then  and  there  found,  decided, 
adjudged,  and  decreed  that  tbe  said  Peter 
Breen  was  guilty  of  contemptuous  and  inaoloit 
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behavior  toward  tha  judge  of  tba  said  court, 
vblle  taoldlng  the  court,  ^dlng  to  interrupt 
tbe  One  course  ot  a  trial,  and  wbicb  did 
internqpt  t3ie  due  course  of  tbe  trial  of  .Bald 
cause,  and  Immediately  after  so  finding  the 
said  Peter  Breoi  gnllty  then  and  there  order- 
ed, adjudged,  and  decreed,  and  Benteoced 
that  the  said  Peter  Breen  should  paj  a  fine 
of  five  hundred  ($500.0(9  dollars,  and  to  be 
committed  aa  required  by  law  lo  case  ot  fail- 
ure to  pay  the  said  fine.  Now,  therefore.  It 
Is  ordered,  adjudged,  and  decreed  ttiat  tbe 
aald  Peter  Breen  forthwith  pay  the  said  five 
himdred  dtSOOM)  dollars  to  tbe  clerk  of  this 
court;  and  that  In  default  thereof  tbe  said 
Peter  Breen  be  committed  to  ttie  county  }all 
of  said  county  until  the  said  fine  has  been 
paid  for  at  the  rate  of  two  ($2.00)  dollars 
per  day."  TbereiQion  the  present  proceeding 
was  brot«ht  to  have  the  order  annulled,  for 
tiiat  It  dooi  not  appear  txom  tbe  facts  set 
forth  tbcT^n  that  the  court  bad  Jurisdiction 
to  punish  tbe  relator. 

Section  2170  of  tbe  Oode  of  GMl  Procedure 
declares  disorderly  conduct,  contemptuous 
or  Insolent  behavior  toward  the  Judge  while 
Uoldlng  tbe  court,  tending  to  - Interrupt  the 
due  course  of  the  trial  or  other  Judicial  pro- 
ceeding, a  contempt  Contempts  may  be  di- 
rect or  Indirect  If  direct— that  Is.  in  the 
Immediate  view  and  presence  of  tbe  court  or 
of  the  ]u^^  at  chambers — ^tbey  may  be 
punished  summarily.  In  such  case  the  order' 
or  Judgment  of  con^ctlon  must  recite  tbe 
facts  upon  which  the  conclusion  or  adjudg- 
ment that  tbe  contemnor  Is  guilty  la  based 
(C!ode  CiT.  Proc;  t  2112),  and  this  order  or 
ju^nent  constitutes  the  record  of  tbe  case. 
If  the  contempt  (s  indirect— that  is,  not  In 
the  Immediate  view  or  presence  of  the  court 
or  Judge  at  (Cambers— before  the  court  can 
acquire  Jurisdiction  to  punish  It,  an  afBdavit 
must  be  presented  setting  fortib  the  facts 
constituting  tbe  contempt,  and  tboeupon  tbe 
court  must  hear  proof.  The  conviction  here 
was  for  a  direct  contempt  The  Judgment, 
however,  is  wholly  insufficient  to  meet  the  re- 
quirements of  the  statute.  It  does  not  con- 
tain, eveif  by  appropriate  reference  to  the 
proceedings  before  tbe  court  anything  to 
show  what  tbe  matters  referred  to  as  scandal- 
ous were,  nor  ai^  fact  tendliv  to  show  what 
the  manner  of  the  relator  was.  It  states  con- 
clusions and  Inferences  only,  drawn  by  the 
Judge  from  the  facte  as  they  actually  trans- 
pired; thus  leaving  this  court  no  altematlre 
but  to  acc^t  these  conclusions  or  to  hold  tlie 
order  Invalid.  The  purpose  of  tbe  statute  Is 
to  require  tbe  court  to  set  forth  the  Juris- 
dictional facts,  so  that  the  propriety  of  the 
Judgment  of  conviction  may  be  examined  and 
reviewed.  If  adjudged  suffldmt  as  It  stands, 
the  order  complained  of  would  be  conclusive 
upon  this  court  and  review  of  It  as  to  the 
suffldency  of  the  facts  to  put  the  power  ot  the 


court  In  motion  would  be  Imposit^liIeL  .  In- a 
glw  case,  where  the  contempt  conslsta  In 
the  inanner  or  bearbig  of  tlie  ctmtemnor.  It 
may  be  difficult  for  tbe  court  to  set  fortb  the 
facts  In  any  other  form  than  by  a  shorthand , 
rendering  thereof;  so  to  speak ;  but  It  Is.  nev- 
ertbdess.  necessary,  that  ib»  attoidant  cir- 
cumstances be  set  fortb,  so  that  tbe  inroprl- 
ety  of  tbe  conclusion  reached  may  be  deter- 
mined. The  relator  has  presented  this  case 
in  .his  affidavit  upon  the  theory  that  this 
court  may  look  beyond  the  order  and  detw- 
miiw  from  the  facts  whether  or  not  the  Judg- 
mmt  of  the  district  court  was  proper.  In 
such  case,  however,  we  may  not  look  beyond 
the  contents  of  the  order  Itself. 

It  appears  from  the  facts  stated  In  the  pe- 
tltton  that  at  tbe  time  tbe  order  was  made 
counsel  were  about  to  eatet  upon  the  selec- 
tion of  a  Jury  to  try  tbe  case  of  St^te  v. 
Smith,  and  that  the  relator  offered  a  chal- 
lenge to  the  panel,  accompanied  by  a  written 
offer  to  prove  the  facts  ther^  stated,  and 
giving  a  list  of  the  wltarases  whose  testi- 
mony he  would  offer,  Ineludlng,  among  others, 
the  Judge  himself.  The  court  evidently  pro- 
ceeded upon  tbe  theory  that  tbe  relator  bad 
ho  rlftht  to  present  the  challenge,  or.  If  he 
bad,  to  call  tbe  presiding  Ju^e  as  a  witneea 
to  establish  the  truth  of  the  facts  therein 
stated,  and  was  of  the  opinion  that  tbe  whole 
proceeding  was  not  warranted  by  law,  es- 
pecially the  offer  to  call  the  Judge  as  a  wit- 
ness. We  remark  that  If  such  was  the 
tbeoiT  of  the  court,  It  was  wh<rily  wrong, - 
because  a  party  Ma  a  right  to  clian«ige  a- 
Jnry  aa  tiie  ground  of  a  matwlal  departore- 
from  the  law  In  respect  to  the  drawing  and 
return  tberw>f,  or  on  the  ground  of  the  in- 
tentional omission  of  tbe  sheriff  to  snumuni' 
one  or  more  of  tbe  Jurors<drawn  (Pea.  Oode, 
i  20&4);  and  Where  the  facts  stated  as  the 
grounds  of  tbe  challenge  are  denied  by  the 
adverse  party  the  court  must  proceed  to  try 
the  question  of  tbe  fact  thus  presented,  and 
the  (^cers,  whether  Judicial  or  mlnlsterlbl, 
whose  Irregularity  Is  complained  of,  aa  w^l 
as  any  other  persons,  may  be  examined'  as 
witnesses.  Pen.  Code,  {  2038.  The  Judge 
orders  the  drawing  of  the  Jury  and  directs 
the  clerk  during  its  progress.  Code  Civ.  Proc. 
S  261.  He  may,  therefore,  be  called  as  a  wit- 
ness when  the  question  as  to  the  regularity 
of  the  drawing  Is  presented  by  a  challenge. 
We  shall  not  enter  here  Into  a  discussion  of 
tills  feature  of  the  proceedings,  since  the  rec- 
ord of  them  is  not  properly  before  us.  '  - '  ■ 

The  order  itself  being  Insufficient  to  show 
that  the  court  had  Jurisdiction  to  make  It, 
It  is  void  and  must  be  annulled.  It  Is  so 
ordered. 

Order  annulled. 

HOLLOW  AT,  3.,  concurs.  MILBUKN,  3^ 
concurs  In  the  conclusion. 
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(H  UDot.  m) 

STATE  ex  rel.  HALL  et  al.  T,  DISTRICT 
COURT  OF  FIFTH  JUDICIAL  DIST.  IN 
AND  FOB  MADISON  COUNTY  et  al. 
(Snpcema  Court  of  Montana.  April  11,  1000.) 

JUBTICES    or    Tns  PBACB— ApPBAIr-FlUNO 

AND  SEBriNo  Notice. 

Code  Civ.  Proc.  S  17f>0.  relative  to  ap- 
peals from  justices  of  tbe  peace  to  the  district 
court,  provfdiae  tbnt  tbe  app^l  Is  taken  by 
filine  a  notice  o£  appeal  with  the  justice,  and, 
eervlng  a  copy  on  the  adverse  party,  ia  uaiida- 
tory,  and  requires  tbe  QliDg  of  the  notice  to 

firecede  or  to  be  contemporaueous  with  the  scrv- 
ce;  BcctioQ  T78,  providing  that  the  court  must 
in  every  stage  of  an  action  disregard  any  error 
in  tbe  proceedings  not  affecting  tbe  substantial 
rlgbta  of  the  parties,  and  section  !{4.j^,  pro- 
Tiding  that  the  Code  provisions  are  to  be  Iit>er^ 
allr  construed  with  a  view  to  effect  its  objects 
uiu  promote  justice,  having  no  application.  ■ 

Application  by  Amos  G  Hnll  and  others 
for  writ  of  probation  to  the  district  court  of 
tbe  Flftb  juiltclal  district,  in  and  for  tbe 
county  of  Madison,  and  Hon.  Lew  U  Callawaj* 
Judge  thereof.   Writ  Issued. 

Claiic  and  Duncan,  for  relators.  J.  B. 
Clobbers  and  S.  V.  Stewart,  for  respondents. 

HOLLOWAT,  J.  In  August.  1005,  an  ac* 
tlon  was  commenced  in  the  justice  of  the 
peace  court  of  Uulon  township,  Madison  coun- 
ty, by  Amos  C  Hall  et  ah  against  J.  H. 
Owen  et  aL  By  agreement  tbe  venne  was 
changed  to  Hot  Springs  township,  where  tbe 
cause  was  tried,  a  verdict  returned  in  favor 
of  the  plaintiffs,  and  Judgment  entered  on 
tbe  verdict  on  November  28,  1005.  On  De- 
cember Ist  a  notice  of  appeal  was  served  on 
counsel  for  plaintiffs,  and  on  December  4tb 
this  notice  was  filed  In  tbe  justice  of  the 
peace  court  The  transcript  of  the  justice's 
docket  and  the  papers  In  the  case  were  lodg- 
ed with  the  cleric  of  tbe  district  court,  and 
on  January  2,  IDOC,  plaintiffs  moved  to  dis- 
miss the  appeal  on  several  grounds,  among 
which  were,  that  tbe  pretended  appeal  had 
not  lieeu  perfected  as  required  by  law,  and 
that  a  notice  of  appeal  had  not  been  filed  and 
served  upon  the  plaintiffs  or  tbeir  counsel  as 
required  by  law.  This  motion  was  overruled, 
and  the  district  couit  being  about  to  proceed 
to  try  tbe  cause,  an  application  was  made  to 
this  coiirt  for  a  writ  of  prohibition  to  re- 
strain *be  district  court  and  the  judge  thereof 
from  further  proceeding.  An  alternative 
writ  was  Issued  and  on  return  an  answer 
was  filed.'  Upon  the  bearing  It  was  conceded 
that  the  petition  and  answer  correctly  state 
the  facts. 

1.  The  only  question  for  determination  fa : 
Did  tbe  district  court  ocqnlre  jurisdiction  of 
the  case  of  Hall  et  al.  v.  Owen  et  ol.? 
Section  1700  of  the  Code  of  Civil  Procedure 
provides  for  appeals  from  the  Justice  of  the 
peace  conrt  to  the  district  court,  and,  respect- 
ing the  manner  of  effecting  such  appeals,  pre- 
KTlbes:  "The  appeal  Is  taken  by  filing  a 
notice  of  appeal  with  tbe  Justice  or  Jnt^e, 
and  serving  a  copy  on  the  advwse  party  or 


bl8  attorney.**    These  appeals  are  pur^ 

matters  of  statutory  regulation  (State  t. 
Whaley.  10  Mont  674,  41  Pac.  852,  and  cases 
cited),  and  It  becomes  important,  then,  to 
know  whether  the  order  in  which  the  notice 
of  appeal  is  filed  and  served  Is  of  consequence. 
The  statute  provides  that  such  notice  must 
be  filed  and  served.  In  this  Instance  the  no>- 
tlce  was  served  on  one  day  and  not  filed  uik- 
tli  three  days  later. 

2.  The  qu^tion  is  not  a  new  one.  It  has 
been  t>efore  this  court  and  t>efore  the  Supreme 
Courts  of  California,  Nevada,  Colorado,  Ida- 
ho, and  Washington.  An  early  California 
statute  provided :  "Art  1071,  {  337.  The  ap- 
peal shall  be  made  by  filing  with  tbe  clerk 
of  the  court,  with  whom  the  Judgment  or  o^ 
der  appealed  from  Is  entered,  a  notice  stat- 
ing the  appeal  from  the  same,  or  some  specl* 
flc  part  thereof,  and  serving  a  copy  of  the 
notice  upon  the  adverse  party  or  his  attor- 
ney." Wood's  California  Digest,  ISQO-^ 
p.  210.  Construing  this  statute  In  Hastings 
T.  Halleck  et  al..  10  Cal.  31,  the  Supreme 
Court  of  that  state  held  that  the  filing  of  the 
notice  of  appeal  must  precede  or  be  contemp- 
oraneous with  the  service,  and  if  the  service 
preceded  the  filing,  the  notice  was  of  no  ^ect 
and  did  not  perfect  the  appeal.  Tbls  was 
followed  In  Buffendcau  r.  Edmondson,  24 
Cal.  94;  Warner  v.Holman,  24  Cal.  228;  Monl- 
ton  T.  EUmaker,  30  Cal.  528;  Boston  T. 
Haynes,  31  Cal.  107;  Foy  t.  Domec.  S3  CaL 
317;  and  In  Lynch  T.  Dunn,  S4  Cal.  51S. 

3.  Tbe  statute  of  Nevada  In  force  in  1873 
was  Identical  with  the  California  statute 
above.  Comp.  Laws  Nev.  1873,  c.  1,  tit  9, 
S  331.  In  Lyon  County  v.  Wasboe  County,  8 
Nev.  177,  In  construing  this  statute,  the 
Supreme  Court  of  Nevada  said :  **lt  Is  well 
settled  that  to  render  an  appeal  effectual 
the  filing  of  the  notice  of  appeal  must  pr^ 
cede  or  be  contemporaneotis  with  the  service 
of  the  copy;  otherwise  that  which  purports 
to  be  a  copy  falls  as  each  for  want  of  an  or- 
iginal to  support  It  It  is  ordered  that  the 
appeal  be  dismissed."  Tbls  decision  bas 
since  been  affirmed  In  Johnson  t.  Mining 
Company,  12  Kev.  201,  and  In  Reese  Gold  & 
SIl.  M.  Co.  V.  Rye  Patch  Con.  M.  &  M.  Co., 
15  Nev.  341.  and  in  Brooks  t.  Nerada  Nickel 
Syndlcatte^  24  Nor.  2G4,  S2  Pac  670,  decided 
In  1808. 

4.  The  Colorado  statute  In  force  In  1S79 
Is  as  follows:  "Sec  339.  The  appeal  shall 
be  made  by  filing  with  tbe  clerk  of  tbe  court 
in  which  tbe  judgment  or  order  appeoled 
from  is  entered,  a  notice  stating  the  appeal 
from  the  same,  or  some  specific  part  thereof, 
and  executing  an  undertaking  as  hereinafter 
prescribed,  and  serving  a  copy  of  tbe  notice 
upon  the  adverse  party  or  his  attorney." 
Code  Civ.  Proc  Colo,  tit  0,  c  35,  p.  123. 
With  these  provisions  In  force,  the  Supreme 
Court  of  Colorado,  In  Alvord  t.  McGaoby, 
4  Colo.  07,  held  that  unless  tbe  filing  of  the 
notice  of  appeal  precedes  or  Is  contnnporai^ 
eous  with  the  service  tliereoA  H  Is  Inoltectnal 
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for  any  purpose  and  tbe  appeal  Is  not  per- 
fected. Tbls  was  followed  and  approved  Id 
Daniels  t.  Daniels,  9  Cola  133,  10  Fac.  657, 
coiutruing  a  statute  ^h&x  In  force  In  all  ma- 
terial respects  the  same  as  the  one  considered 
in  AlTord  V.  McGauhy  abore. 

6.  The  Idaho  statute  In  force  In  ^5  was 
also  Identical  with  the  California  statute 
above.  Laws  Idaho,  tit  9^  c.  1,  p.  141. 
This  statute  was  considowd  in  Slocom  t. 
Slocum,  1  Idaho,  SS&,  and  the  Supreme  Court 
of  Idaho  said:  "By  this  statute  it  becomes 
necessary  as  a  part  of  the  notice  that  it 
should  be  filed,  and  consequently  It  must 
precede  or  be  contemporaneous  with  the  serr- 
ice  of  a  copy  on  the  adverse  party,  n^ls 
bas  been  decided  in  California  under  a 
statute  similar  to  ours,  and  in  adopting  Its 
statute  we  adopt  the  construction  which 
has  been  given  to  it  tbe  courts  of  that 
Btat&  Before  the  court  can  take  Jurisdic- 
tion of  an  aiq;)eal  tbe  filing  of  tbe  notice  and 
the  service  of  a  copy  thereof  as  prescribed 
by  tbe  statute  must  be  bad,  and  before  tiie 
notice  is  filed.  It  possesses  none  of  tbe  ele- 
mente  of  a  notice,  and  conseqaently  there  can 
be  no  copy  of  it." 

8.  The  Code  of  Washington  providing  for 
appeals  firom  a  Justice  of  the  peace  court  to  the 
superior  court  In  force  In  1897,  among  other 
tilings  provided:  "Sec.  1(131.  Such  appeal 
shall  be  taken  by  filing  a  notice  of  appeal  with 
the  Justice  and  serving  a  copy  on  the  adverse 
party  or  his  attorney.  •  •  •  •»  Hill's  Ann. 
St  A  Codes  of  Washington,  p.  612.  This  sec- 
tion was  considered  In  State  ex  rel.  Alladio  v. 
Superior  Court  17  Wash.  S4,  48  I^c.  733, 
where  It  is  held  that  tiie  filing  of  tlie  notice 
must  precede  tbe  service,  otherwise  the  su- 
perior court  does  not  acquire  Jurisdiction. 
A  similar  providon  respecting  the  finding  and 
service  of  a  statement  was  considered  in 
Erldcson  t.  Erickson,  11  Wasb.  76.  89  Pac 
241,  and  the  same  exclusion  reached. 

7.  In  1876  we  bad  in  this  state  the  fol- 
lowing provision  respecting  appeals  to  this 
court  from  tbe  district  courts:  "Sec.  370.  The 
appeal  shall  be  made  by  filing  with  the  clerk 
of  the  court  In  which  the  Judgment  or  order 
appealed  from  is  entered,  a  notice  stating 
tiie  appeal  from  the  same,  or  some  specific 
part  thereof,  and  serving  copy  of  tbe  notice 
upon  the  adverse  party  or  bis  attorney." 
Codified  Statutes  of  Montena  (7tb  session, 
1871-72)  tit  9,  c.  1,  p.  107.  This  statute  Is 
Identical  with  the  California,  Nevada,  and 
Idaho  stetutes  above,  and  to  all  material 
respecte  the  same  as  the  Washington  and 
Colorado  statutes  quoted.  In  Courtright  v. 
Berklns,  2  Mont  401,  this  court  said:  "Tbe 
statutes  of  California  and  Nevada  regulating 
appeals  are  the  same  as  those  of  this  ter- 
ritory. The  courts  of  these  states  hold  that 
the  filing  of  the  notice  of  appeal  must  pre- 
cede or  be  contemporaneous  wltb  the  service 
of  the  copy  thereof  to  render  an  appeal  ef- 
fectual. The  failure  of  the  appellante  to 
';juiply  wltb  tbe  Civil  Practice  Act  to  this 


proceedtog  Is  an  error  which  affecta  the 
Jurisdiction  of  this  court  •  *  •  Appeal 
dismissed." 

&  But  it  may  be  said  that  the  stetutes  con- 
sidered to  the  cases  dted  above,  except  tbe 
Wasbli^rton  Case,  relate  to  appeals  from 
coorte  of  recoi'd,  while  the  statute  now  under 
consld^atton  relates  to  appeals  from  a  Jus- 
tice of  the  peace  court  snd  that  a  dlfferwt 
construction  should  be  given  to  it  The  dis- 
trict court  evidently  proceeded  upon  this  the- 
ory, following  the  deiclslons  of  tiie  Si^reme 
Courts  of  Calitomia  and  Idaho.  After  the 
California  cases  above  were  decided,  tbe  Su- 
preme Court  of  California  in  Goker  v.  Su- 
preme Court  68  CaL  177,  to  considering  sec- 
tions 974  and  978  of  tiie  California  Code  of 
Civil  Procedure,  which  correspond  with  sec- 
tions 1760  and  1703  of  our  Code  of  Civil 
Procedure,  without  giving  any  reason  tor 
Its  concltwton  and  without  referring  to  its 
former  decisions  above,  announced  the  doc- 
trine that  to  order  to  dfectuate  an  appeal 
from  a  Justice  of  tbe  peace  court,  three  tilings 
are  necessary,  namely :  "The  filing  of  a  no- 
tice of  appeal  wltb  the  Justice,  the  service 
of  a  copy  of  tbe  notice  upon  the  adverse 
party,  and  the  filing  of  a  written  nnderteklng. 
*  *  *  Tbe  mere  order  In  whl<di  they  are 
done  within  that  time  Ibl  not  mal^aL"  This 
decision  was  followed  In  Hall  t.  Superior 
Court.  68  Cal.  24,  8  Pac.  509;  Id.,  71  CaL  650. 
12  Pac  672.  That  the  decision  to  the  Coker 
Case  waswbolly  Illogical  isdemonstrated  when 
the  legitimate  result  of  such  holding  Is  reach- 
ed, as  was  done  in  Dutertre  v.  Snperlw 
Court  84  Cal.  636,  24  Pac.  284.  In  that 
case  the  undertaking  on  appeal  was  filed  11 
days  before  the  notice  of  api>eal  was  served, 
and  11  days  iMfore  tbe  adverse  party  bad 
any  totlmatlon  tliat  an  appeal  would  be  tak- 
en, and  notwltbstandtog  the  California  Code, 
section  978  above,  Qieclflcally  confers  upon 
such  adverse  party  the  right  to  exc^t  to  the 
suffldency  of  the  sureties  withto  five  dajn 
after  the  flltog  of  the  undertaking,  u  does 
our  section  1763  above,  the  court  held,  f<^- 
lowing  ttie  Cokor  Case  above,  that  the  ap> 
peal  was  nevertheless  pertected,  a  otmcliuion 
which  can  have  but  one  result,  namely,  ttie 
annulment  of  the  provision  permitting  tbe  ad- 
verse party  to  except  to  the  suffldency  of 
tbe  sureties,  tor  that  r^ht  Is  only  In  ex- 
istence for  five  days  after  the  undertaking 
Is  filed;  and  yet  a  court  bas  the  same  au- 
thority for  saying  that  the  undertaking  on 
appeal  may  be  filed  before  the  filing  or  serv- 
ice of  the  notice,  as  It  has  for  saying  that 
the  notice  may  be  served  before  It  is  filed. 
Blttao*  conclusion  Is  directly  opposed  to  the 
express  language  or  the  evident  meaning  of 
the  statnte.  In  Reynolds  v.  Corbus,  7  Idaho, 
481,  63  Pac.  884,  tbe  some  doctrine  is  an- 
nounced as  to  tiie  Coker  Case.  We  think 
the  result  reached  to  the  Dutertre  Case  above 
is  nothing  short  of  Judicial  l^Islation,  or, 
what  Is  the  same  thing,  a  construction  by  a 
court  of  plato  language  to  mean  wjiat  it  dam 
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not  say.  There  Is  not  any  reason  apparent 
wblch  will  give  to  the  same  language  one 
meaning  when  It  applies  to  the  district  court 
practice,  and  a  contrar?  meaning  when  ap- 
plied :t9  the  Justice  of  the  peace  court  prac- 
tice. Assuming  that  the  words,  "The  order 
of  service  Is  immaterial"  were  intended  to 
mean  that  It  Is  Immaterial  whether  the  no- 
tice Is  first  filed  or  served.  It  is  worthy  of 
consideration  to  note  that  it  required  an  act 
of  the  Legislature  to  add  those  words  to  sec- 
tion 370  of  the  district  court  practice  act  of 
1871-72,  and  this  court  cannot  undertake  to 
amend  e^ion  1760  above  in  ttie  like  partlcn- 
lafi .  and  nothing  short  of  an  appropriate 
amoidment  would  Justify  the  conclusion  for 
which,  respondents  are  contending.  That 
I^lslatlon  la  needed  in  apparent,  bat  this 
court  ought  not  to  afltect  Xt  by  construction 
which  does  Ytolence  to  the  language  em- 
ployed. 

9.  The  history  of  on^  statutes  regulating 
aHteals  is  of  Interest  By  an  act  approved 
January  12,  1872,  a  dvll  practice  act  was 
adopted  whldi  ' contained  section  370  quoted 
aibon,  which  applied  to  appeals  to  the  Su- 
preme- Court  It  also  contained  section  411, 
which  applied  to  appeals  from  the  probate 
court,  and  section  742,  which  applied  to  ap- 
peals from  the  Justice  of  the  peace  court 
These  sections  were  all  of  Uke  Import  By 
an  act  approved  February  16,  1877,  a  year 
after  the  dedslon  In  Oonrtrtght  v.  Berkins, 
abote,  was  rendered,  sections  870  and  411  of 
the  practice  act  of  1872  were  repealed,  and 

sections  adopted  In  lien  thereot  8ec> 
tton  409  enacted  In  lieu  of  370,  above,  was 
of  like  Import  but  to  it  was  added  the  clause 
"the  order  of  service  is  Immaterial"  etc. 
This  act  re-enacted  section  411  above  In 
terms,  as  section  437,  and  did  not  assume  to 
change  in  any  manner  section  742  of  the 
practice  act  of  1872.  These  sections  of  the 
act  of  1877,  and  section  742  above,  were  car- 
ried Into  the  revision  of  1879,  First  Division, 
as  sections  409,  487,  and  802,  respectively; 
and  In  the  Compiled  Statutes  of  1887.  First 
Dlvlshm,  as  sections  422,  450,  and  822.  The 
section  respecting  appeals  from  the  probate 
court  became  nugatory  up<m  the  adoption  of 
the  Constitution.  The  sections  respecting  ap- 
peals from  the  district  court  and  from  the 
Justice  of  the  peace  court  were  carried  into 
the  Code  of  Civil  Procedure  of  1895,  as  sec- 
tions 1724  and  1700,  respectively. 

10.  It  Is  to  be  observed  that  since  1877 
there  has  not  been  any  material  change  In 
any  of  these  sections  referred  to;  that  while 
the  section  respecting  the  m^liod  to  be  pur- 
sued In  appealing  Akmu  tlie  district  to  the 
Suprone  Court  was  amended  in  1877,  the  sec- 
tions referring  to  appeals  from  the  Justice 
of  tbe  peace  to  the  district  court  has  con- 
tinued In  force  without  any  substantial  al- 
teration for  mwe  than  thirty  years,  and  has 
been  re-oucted  over  and  ov«  again  without 
modiflcatt(m  and  with  the  full  knowledge 
which  the  li^slatures  had  of  the  oonatmc- 
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tion  given  a  similar  statute  as  early  as  1876. 
We  must  presume,  therefore,  that  in  amend- 
ing the  district  court  practice  act  and  re- 
peatedly re-enacting  the  Justice  of  the  peace 
practice  act  without  alteration,  the  L^ls- 
lature  intended  that  the  construction  given 
in  Courtrlght  v.  Berkins  should  apply  to  the 
practice  act  regulating  appeals  from  a  Jus- 
tice of  the  peace  court;  and  as  it  Is  the 
province  of  this  court  to  determlnei  the  In- 
tention of  the  Legislature,  if  possible,  and 
apply  the  law  as  thus  ascertained,  we  are 
not  warranted  now  In  departing  from  tbe 
former  holding  of  this  court  and  from  the 
rule  announced  by  other  courts  in  constru- 
ing like  statutory  provisions.  Neither  do  we 
think'  that  the  provisions  of  sections  778  and 
8453  of  the  Code  of  Civil  Procedure  have  any 
application  to  the  question  presented  In  this 
proceeding 

11.  We  are  satisfied  tiiat  the  provisiimB  of 
section  1760  above  wore  hitoided  to  and 
are  in  fact  mandatory,  and  that  a  party 
wishing  to  appeal  from  a  Justice  of  the  peace 
court  must  pursue  tbe  statutory  method 
strictly,  and  a  ftiUure  to  do  so  does  not 
divest  the  Justice  of  tbe  peace  court  of  Its 
Jurisdiction.  2  Bncy.  Pleading  &  Fcactice, 
16;  Green  v.  Castdio,  35  Mo.  App.  127; 
Sholty  V.  Mdntyre,  136  III.  83,  26  N.  E.  606. 

12.  As  disclosed  by  the  record  before  os, 
tbe  district  court  of  Madison  county  was 
without  Jurisdiction  to  try  the  case  of  Hall 
et  al.  V.  0-wm  et  aL,  and  a  peremptory 
writ  of  prohibttfon  should  Issue  In  conformi- 
ty with  the  prayte  of  the  i>etitl<ni.  Tbe  writ 
is  directed  to  Issue  accordingly. 

Writ  Issued. 

BBAMTLY,  O.  X,  and  MILBURN.  JJ„ 
concur. 


(34  UODt. 

BlUSSHLSHELL  CATTLB  CO.  v.  WOOL- 
FOLK  et  al. 

(Supreme  Court  of  Montana.  April  16.  190&) 

1.  AimiAXS—TBESPABS. 

One  who  knowingly  and  willfully  drives 
his  stock  upon  ooinclosed  landg  of  another 
is  guilty  of  trespaaa  and  liable  in  damages. 

[Ed.  Note. — For  cases  in  point  see  voL  2, 
Cmt  Dig.  Animals,  |  8S5.] 

2.  iMJUNcriON  —  Pmvbhtiow  or  Tbbspass— 
Gbodnds  op  Relief. 

Though,  as  a  general  rule,  equity  will  not 
enjoin  the  commiBaion  of  a  trespass,  yet  where 
defendants  willfully  drove  their  sheep  npos  plain- 
tiff's land  BO  as  to  consume  the  grass  and  warer 
which  was  necessary  for  the  support  of  plain- 
tiff's cattle  and  threatened  to  continue  such 
acts,  both  the  impossibility  of  accurately  estimat- 
ing the  dama^ra  In  money  and  the  prevention 
of  a  multiplicity  of  suits  Justified  the  en- 
joining of  further  trespasses. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent.  Dig.  Injunction,  $  101.] 

Appeal  from  District  Court  Yellowstone 
County;  C.  H.  Loud.  Judge. 

Action  by  the  Musselshell  Cattle  Company 
against  Alex  Woolfolk  and  another;  From 
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an  order  refusing  to  dissolve  a  temporary  In- 
jnnctloii,  defendants  appeal.  Affirmed. 

Harry  A.  Grovra  and  J.  B.  Herford,  for 
appellants.   W.  M.  Johnston,  for  respondent. 

BRANTLT,  a  J,  Appeal  from  an  order 
refnstng  to  dissolve  a  temporary  Injunction. 
The  Injunction  was  issued  upon  the  verified 
complaint  without  notice.  Thereupon  the  de- 
fendants moved  for  a  dissolution,  on  the 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  entitle  the  plaintiff  to  an 
Injunction.  Omitting  the  formal  parts  there- 
of, the  complaint  alleges,  In  substance,  that 
the  plaintiff  is  now,  and  for  a  long  time  has 
been,  In  possession  and  entitled  to  the  pos- 
session of  several  thousand  acres  of  land 
(giving  a  description  thereof  by  number  of 
section,  township,  and  range)  in  Yellowstone 
county;  that  It  Is  the  owner  of  part  of  these 
lands  In  fee  and  holds  others  under  contract 
of  purchase  from  the  Northern  Pacific  Ball- 
way  Company,  and  still  others  under  leases 
from  the  state  of  Montana,  the  latter  being 
school  lands;  tliat  ail  of  said  lands  are  sur- 
veyed and  are  well  stoclied  with  native  grass- 
es and  valuable  for  grazing  live  stock;  that 
there  are  numerous  watering  places  upon 
certain  described  portions  thereof,  created 
by  plaintiff  by  the  digging  of  wells  and  the 
construction  of  reservoirs  and  other  lilte 
devices  for  storing  and  holding  water;  that 
these  lands  are  useful  to  plaintiff  solely  for 
the  purpose  of  grazing  sheep,  cattle,  horses, 
and  other  stock,  and  constitute  In  large  meas- 
ure its  winter  range;  that  plaintiff  requires 
all  of  the  grasses  thereon  and  all  tbe  water 
at  said  watering  places  for  tbe  proper  care, 
feeding,  and  watering  of  its  stoc^  during  all 
tbe  seasons  of  the  year;  that  none  of  tbe  said 
lands,  except  a  small  portion  thereof,  are 
Inclosed;  that  defendants  are  engaged  as  co- 
partners In  the  business  of  breeding,  rais- 
ing, buying,  and  selling  sheep,  owning  large 
bands  of  than,  whlcb  they  graze  u[>on  tbe  public 
range  In  Yellowstone  and  Fergus  counties, 
liolding  the  same  In  herd;  that,  though  they 
and  their  onployfis  have  been  and  are  well 
acquainted  with  the  boundaries  of  plaintiff's 
said  lands,  they  have  wUIfnlly,  deliberately, 
and  Intentionally  on  numerous  occasions 
during  the  past  five  years,  and  do  now,  hold: 
In  herd  and  graze  on  tbe  said  range  of  the 
plaintiff,  large  bands  of  sheep,  and  that  said 
sheep  have  eaten  and  consumed,  and  do  now 
consume,  the  grasses  and  verdure  thereon 
and  also  the  water  at  said  watering  places, 
to  the  great  detriment  and  injury  of  the 
plaintiff;  that,  though  frequently  during  tbe 
month  of  December.  1905,  and  at  many  other 
times,  the  plaintiff  has  requested  the  defend- 
ants to  desist  from,  so  using  plaintiff's  lands, 
the  defendants  have  refused  to  do  so,  and  con- 
tinue, and  threaten  to  continue,  their  tres- 
passes as  aforesaid;  and  that  tbe  plaintiff 
has  no  plain,  speedy,  and  adequate  remedy  at 
law  by  which  it  may  obtain  redress,  because 
many  different  suits  will  be  required,  and 


tbe  amount  of  damage  so  wrought  by  d» 
tendants  cannot  be  estimated  In  money.  It 
will  be  observed  that,  though  It  appears  that 
a  portI<m  of  the  lands  described  are  inclosed, 
no  complaint  is  made  that  the  defendants 
have  In  any  way  broken  any  Inclosure  or 
committed  trespasses  npon  lands  within  It 
The  wrong  complained  of  is  tbe  continued 
herding  of  sheep  by  defendants-  upon  plain- 
tiff's unlnclosed  lands,  willfully  and  against 
plaintiff's  protest,  whereby  the  lands  are 
depastured  and  rendered  useless  to  the  plain- 
tiff. 

On  the  argument  Id  this  conrt,  counsel  for 
appellants  correctly  assumed  It  to  be  tbe  rule 
in  this  Jurisdiction  that  one  who  knowingly 
and  willfully  drives  his  stock  upon  landa 
of  another,  though  unlnclosed.  is  guilty  of  a 
trespass  and  must  respond  In  damages  at 
the  suit  of  tbe  latter.  In  any  event,  any 
doubt  on  this  subject  was  set  at  rest  by  tbe 
decision  of  this  court  In  Monroe  v.  Cannon, 
24  Mont  317.  61  Pac.  8G3.  81  Am.  St.  Rep. 
439.  In  that  case,  while  rect^iztng  the  doc- 
trine that  the  common-law  rule  that  the 
owner  of  domestic  animals  Is  bound  at  his 
peril  to  keep  them  within  bis  own  inclosure, 
so  that  they  may  not  trespass  upon  bis 
neighbor's,  has  never  been  in  force  In  this 
state,  this  court  held  that  one  who  knowingly 
and  willfully  permitted  his  she^  to  be  herd- 
ed upon  the  lands  of  another,  and  to  de- 
pasture the  eame.  must  respond  In  damages 
to  the  owner  thereof.  Indeed,  this  rule  pre- 
vails generally  throughout  the  public  land 
states  and  territories,  and  has  been  recog- 
nized In  the  federal  courts.  12  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1045.  and  collection  of 
cases  In  note;  Buford  v.  Houtz,  133  IT.  S. 
320.  10  Sup.  Ot  805,  33  L.  Ed.  618;  Uizenia 
V.  Phelps,  isa  n.  &  SI,  14  Sup.  Ct  477,  3S 
I*  Ed.  363. 

The  only  contention  made  was  that  a  court 
of  equity  will  In  no  case  assume  Jurisdiction 
to  enjoin  a  trespass,  unless  tbe  title  of  plain- 
tiff is  admitted  or  clearly  established,  and  the 
Injury  being  done  or  threatened  Is  Irreparable 
because  not  susceptible  of  complete  pecuniary 
compensation,  and  that  the  allegations  of  the 
complaint  do  not  make  out  such  a  case. 
There  Is  no  rule  better  settled  than  that  a 
court  of  equity  will  not  Interfere  to  enjoin 
a  trespass  when  there  is  an  adequate  remedy 
at  law.  It  has  been  repeatedly  recognized 
and  applied  by  this  court  Heaney  v.  Butte 
&  Montana  Com.  Co..  10  Mont  690,  27  Pac 
370;  King  et  al.  t.  Mullins  et  al.*  27  Mont. 
364,  71  Pac:  155;  Harley  et  al.  v.  Montana 
Ore  Pur.  Co.,  27  Mont  388,  71  Pac.  407. 
Though  tbe  rule  as  stated  In  tbe  case  of 
Heaney  v.  Butte  &  Montana  Com.  Co.,  found- 
ed upon  the  case  of  Jerome  v.  Ross,  7  Jobns. 
Ch.  (N.  Y.)  815. 11  Am.  Dec  484.  was  after- 
wards modified  in  Lee  v.  Watson,  15  Mont. 
228,  38  Pac.  1077,  because.  In  view  of  th& 
tendency  of  the  later  decisions.  It  was  stated 
too  broadly  as  applied  to  the  facts  presented, 
that  case  nevertheless,  generally  |peak^& 
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states  the  rale  correctly.  An  adeqaate  rem- 
edy always  exists  where  the  damages  can  be 
estimated  in  money,  and  the  only  purpose 
sought  by  the  action  Is  to  determine  the 
amount.  If,  however,  there  are  peculiar 
circumstances  in  the  case,  as  that  the  tres- 
pass Is  continued  or  repeated  so  that  its  re- 
dress would  require  a  multiplicity  of  suits, 
or  the  Injury  Is  of  such  a  nature  that  It  can- 
not be  estimated  In  money,  the  courts  do  not 
liesltate  to  grant  relief  by  Injunction.  Such 
a  case  was  Sankey  v.  St  Mary's  Female 
Academy,  8  Mont  205,  21  Pac  23,  In  which 
the  defendant  was  uijotned  from  erecting 
a  fence  In  an  alfey  way  Jointly  owned  by 
the  plaintiff  and  defendant  and  separating 
their  respective  premises,  so  as  to  close  the 
windows  on  that  side  of  plaintiffs  houses 
thus  excluding  light  and  air.  This  was  a 
case  of  continuing  trespass  Involving  rights 
injury  to  which  could  not  be  estimated  in 
money.  In  Palmer  t.  Israel  et  al.,  13  Mont 
209,  33  Pac.  134,  the  plaintiff  had  a  contract 
to  pave  and  curb  a  portion  of  Main  street  In 
the  city  of  Helena.  While  engaged  in  doing 
so,  he  was  excluded  from  the  street  by  re- 
spondent and  others,  and  thus  hindered  and 
delayed  In  the  performance  of  his  contract 
The  district  court  on  motion  dissolved  a  tempo- 
rary injunction  granted  at  the  commence- 
ment of  the  action,  upon  the  theory  that  It 
had  no  equitable  Jurisdiction;  but  on  appeal 
of  this  court  the  order  of  dissolution  was 
reversed.  In  deciding  the  case  the  court 
quoted  with  approval  from  the  test  of  Mr. 
Pomeroy  (Equity  Jurisprudence  [2d  Ed.] 
1357),  as  follows:  "If  the  trespass  is  con- 
tinuous in  its  nature,  if  r^eated  acts  of 
wrong  are  done  or  threatened,  although  each 
of  these  acts  taken  by  Itself  may  not  be 
destructive,  and  the  legal  remedy  may  there- 
fore be  adequate  for  each  single  act  If  it 
stood  alone,  then  also  the  entire  wrong  will 
be  prevented  or  stopped  by  injunction,  on  the 
ground  of  avoiding  a  repetition  of  similar 
actions."  In  Lee  v.  Watson,  supra,  the  de- 
fendant api)eared  to  have  been  guilty  of  re- 
peated trespasses  In  plowing,  seeding,  and 
cultivating  land  which  belonged  to  the  plain- 
tiff and  against  the  warnings  and  protests 
of  the  plaintiff.  Plaintiff  repeatedly  tried  to 
plow  and  cultivate  his  land,  but  was  always 
interfered  with  by  defendant  This  was  a 
,  case  of  wanton  and  repeated  trespass.  Wblle 
It  appeared  further  that  the  defendant  was 
Insolvent,  yet  we  apprehend  that  was  only  an 
additional  fact  tending  to  show  Irreparable 
damage,  and  that  the  court  would  have 
properly  issued  the  Injunction  If  this  fact  had 
not  appeared,  on  the  theory  that  the  repeated, 
wanton  trespass  was  sufficient  to  give  the 
court  Jurisdiction. 

The  facts  in  the  complaint  here  show  a 
case  falling  clearly  within  the  principle  of 
the  cases  of  Sankey  t.  St  Mary's  Female 
Academy,  Palmer  v.  Israel  et  at,  and  Lee  v. 
Watson,  supra.  In  each  of  them  the  right 
InTolved  was  such  that  an  action  for  damages 


would  have  afforded  no  adequate  remedy,  coo- 
ceding  that  the  damages  were  susceptible  of 
computation  in  money.  So  in  the  present 
case.  The  lands  of  plaintiff  are  fit  for  pastur- 
age only.  It  would  hardly  be  possible  to 
measure  adequately  tn  money  the  Talue  of 
the  wild  grasses  grown  thereon.  They  can- 
not be  harvested,  and  their  value  thus  as- 
certained. Plaintiff  could  use  them  only  by 
having  his  stock  eat  them,  and  their  value 
could  only  be  manifested  in  the  Improved 
condition  of  Its  flocks  and  herds.  Nor  can 
the  amount  of  water  consumed,  or  its  value, 
be  estimated.  Again,  the  trespasses  are  con- 
stantly repeated,  and,  though  warned  to  de- 
sist defendants  persevere  in  their  wrongdo- 
ing. Many  suits  would,  in  all  probabUityt 
be  necessary  to  obtain  any  sort  of  redress, 
even  If  the  Injury  resulting  from  each  sepa- 
rate invasion  of  plalntifTs  rights  could  be  ade- 
quately estimated.  The  facts  also  bring  it 
clearly  within  the  principle  stated  by  Mr. 
Pomeroy  in  his  text  quoted  above.  EspetAal- 
ly  is  this  apparent  when  attention  Is  called  to 
the  condition  of  the  record  before  us.  For 
the  defendants  do  not  In  any  way  controv^ 
the  plaintiff's  title,  and,  for  present  purposes, 
we  must  assume,  cannot  do  so.  They  make 
no  objection  to  the  form  In  which  the  facts 
are  stated  In  the  complaint  but  merely  rely 
upon  the  general  principle  that  a  court  of 
equity  will  not  interfere  by  injunction  to 
restrain  a  trespass.  While  upon  the  final 
hearing  upon  the  merits,  after  the  issues  are 
made  up,  other  questions  may  arise  which 
will  constitute  a  complete  defense  to  the 
plalnllfTs  action,  upon  the  record  before  us 
we  think  the  Injunction  was  properly  issued, 
and  that  the  order  of  the  court  refusing  to 
dissolve  It  was  correct  It  is  accordingly 
affirmed. 
Affirmed. 

MILBURN  and  HALLOWAT,  3J^  concur. 


m  MoaL  in) 

TAKNEB  V.  BOWEN. 

(Supreme  Court  of  Montana.  April  16,  1908:) 

Assignments — Satisfied  CLiius— Payment. 

Tlie  owner  of  a  horse  let  the  same  to 
plaintiff,  a  livery  stable  keeper,  who  hired  the 
horse  to  defendant  to  drive.  After  being  drivm 
the  horse  died  from  the  alleged  negligence  of 
defendant,  whereupon  the  owner  asserted  a 
claim  against  both  plaintiff  and  defendant. 
Plaintiff  admitted  the  owner's  claim,  paid  him 
the  value  of  the  horse  in  satisfaction  thereof, 
and  took  on  aasignment  of  the  owner's  cause 
of  action  against  defendant  and  as  snch  as- 
signee sued  defendant  to  recover  the  value  of 
the  horse,  alleging  that  the  cause  of  its  death 
resulted  from  defendant's  negligence.  Held  that 
as  plaintiffs  payment  of  the  value  of  the  horse 
to  the  owner  satisfied  any  cause  of  action  that 
he  had  for  the  loss  of  the  horse,  plaintiff  was 
not  entitled  to  recover  for  mch  loss  am  the 
owner's  assignee. 

Appeal  from  District  Court,  Teton  County; 
J.  B.  Erlcfcson,  JodgOb 
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'  Actum  h7  Ed.  Tanner  against  J.  B.  Bofwtxu 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

E.  8.  Bishop,  for  appellant. 

HOLLOWAT,  J.  The  tacts  disclosed  by 
the  record  are  that  John  H.  Devlin  was  the 
owiier  of  a  certain  horse  and  let  It  to  the 
plaintiff  Tanner,  who  was  a  llrei?  stable 
keeper  at  Conrad,  Teton  county,  for  use  in 
his  livery  business.  The  defendant  Bowen 
hired  a  team  and  buggy  from  Tanner  on 
December  1,  1904,  to  drive  to  Chouteau,  and 
the  Devlin  horse  and  another  were  furnish- 
ed to  hiin  by  Tanner.  Bowen  made  the  trip 
with  the  team  to  Chouteau,  and  on  the  fol- 
lowing morning  It  was  ascertained  that  the 
Devlin  horse  had  died.  Devlin  asserted  a 
claim  for  the  value  of  the  horse  agnlust  both 
Tanner  and  Bowen  and  demanded  a  settle- 
ment for  the  same  from  each.  Upon  the 
trial  it  was  made  to  appear  that  Tanner  ad- 
mitted Devlin's  claim,  ocknowledged  his  own 
liability,  paid  to  Devlin  the  value  of  tbe 
horse  In  satisfaction  of  Devlin's  claim,  took 
an  assignment  of  Devlin's  cause  of  action  as 
against  Boweo,  and  as  such  assignee  brought 
this  action  to  recover  from  Bowen  the  value 
of  the  horse,  alleging  In  bis  complaint  that  the 
death  of  the  horse  was  caused  by  negligence 
on  tbe  part  of  Bowen.  Tbe  answer  denies 
any  negligence  on  Bowen's  part.  A  verdict 
was  returned  Ip  favor  of  the  plaintiff,  a  Judg- 
ment entered  thereon,  and  from  tbe  Judgment 
and  an  order  denying  htm  a  new  trial,  the  de- 
fendant appealed. 

The  only  error  assigned  In  the  brief  of  ap- 
pellant Is  ttiat  the  court  erred  In  refusing  to  In- 
struct the  Jnry  to  return  a  verdict  for  tbe  de- 
fendant as  requested  by  him.  In  discussing 
this  alleged  error,  counsel  for  appellant  makes 
three  distinct  contentions,  only  one  of  which 
It  will  be  necessary  to  consider.  It  Is  safd 
that  plaintiff  Tanner,  having  paid  to  Devlin 
tbd  amount  of  Devlin's  claim  In  satisfaction 
<»f  tbe  same,  thereby  discharged  Bowen  from 
UablUtr,  As  to  whether  Tanner  was  In  fact 
liable  mlgbt  be  a  question,  but  this  liability 
was  admitted.  The  payment  by  Tanner  to 
Devlin  and  tbe  attonpted  asslgnmoit  of  Dev- 
lin's cause  of  action  oiwrated  as  a  ocnnplete 
flatistactlon  of  Devlin's  dalm  and  a  release 
of  Tanner  from  any  further  liability.  In 
X«dd7  T.  Bamey,  139  Mass.  394,  2  N.  E.  107, 
lit  Is  said:  "Tbe  validity  and  effect  of  a  re- 
lease of  a  cause  of  action  do  not  depend  upon 
tbe  validity  of  tbe  cause  of  action.  If  tbe 
claim  Is  made  against  one  and  released,  all 
who  may  be  liable  are  discharged,  whether 
the  one  released  was  liable  or  not"  Tbe 
principle  underlying  this  decision  Is  that  If 
when  tbe  r^ease  was  given,  Devlin  was  as- 
serting against  Tanner  s  liability  for  the 
same  act  f6r  which  Tanner  now  asserts  the 
liability  of  Bowen,  the  two  causes  of  action 
are  tbe  same  and  the  release  of  one  dischar- 


ges tbe  oOiar.  TIM  decision  above'  Is  rdter- 
red  to  with  approval,  and  the  doctrine  there 
announced  Is  again  asserted,  in  Miller  v. 
Beck,  108  Iowa,  579,  79  N.  W.  344,  and  numer^ 
ons  o^ber  cases  are  cited  In  support  of  tbe 
conclusion  reached.  1  Cyc.  817. 

If  Devlin,  Instead  of  merely  presenting 
his  donand  against  Tanner  and  Bowen  sep- 
arately, bad  sued  each,  as  be  might  have 
done,  and  had  recovered  a  Judgment  against 
each,  and  If  Tanner  had  then  paid  tbe  Judg- 
ment against  himself  and  bad  taken  an  as- 
signment from  Devlin  of  tbe  Judgment 
against  Bowen,  the  situation  would  not  have 
been  different  from  that  which  la  presented 
by  this  record,  and  under  those  circumstances 
It  Is  quite  clear  that  tbe  Judgment  against 
Bowen  could  not  have  been  enforce  A 
case  directly  In  point  Is  Gross  v.  Pennsyl- 
vania P.  &  B.  B.  Co.  (Snp.)  20  N.  Y.  Supp.  28. 
The  plaintiff  recovered  separate  Judgments 
against  tbe  Penn^lvanla,  etc,  Ballroad  Com- 
pany and  the  Central  New  Ei^land,  etc., 
Railroad  Company  for  an  Injury  caused  by 
the  negligent  acts  of  those  companies.  The 
New  England  Company  paid  the  Judgment 
against  It  and  took  an  assignment  of  the 
Judgment  against  the  Pennsylvania  Company. 
Tbe  Pennsylvania  Company  then  moved  the 
court  to  cancel  the  Judgment  against  It  In 
reversing  the  trial  court  for  refusing  this  mo- 
tion, tbe  Supreme  Court  of  New  York  said: 
"It  Is  claimed  by  the  assignee  of  the  Judg- 
ment that,  as  between  It  and  tbe  defendant 
(the  Pennsylvania  Compahy),  It  was  the  negli- 
gence of  the  lattCT  that  caused  the  Injury, 
•  •  *  ond  that  hence  It  Is  not  precluded 
from  recovering  Indemnity  or  contribution 
from  Its  co-tort  feasor.  This  may  well  be, 
but  has  no  effect  on  this  application.  On  this 
motion  tbe  Central  New  England,  etc..  Com- 
pany bos  but  the  same  rights  as  Its  assignor, 
tbe  plaintiff.  As  the  plaintiff  could  not  col- 
lect anything  from  tbe  defendant  after  satis- 
faction by  the  other  company,  bis  assigns 
' cannot" 

Section  571  of  the  Code  of  Civil  Procedure 
provides :  "In  the  case  of  an  assignment  of 
a  thing  in  action,  the  action  by  the  assignee 
Is  without  prejudice  to  any  set-off  or  other 
defense  ezistlog  at  the  time  of,  or  before, 
notice  of  the  assignment,"  etc.  If,  then,  when 
Devlin  assigned  his  pretended  cause  of  ac- 
tion against  Bowen  to  Tanner,  be  (Devlin) 
had  been  paid  by  Tanner  for  all  damages 

:  sustained  by  him,  under  tbe  circumstances 
of  this  case  the  defense  of  payment  or  satis- 
faction could  have  been  interiwsed  by  Bowen, 
and  when  these  facts  were  developed  upon 
the  trial,  the  defendant's  request  for  an  In- 
struction for  a  verdict  In  his  favor  should 
have  been  granted.   Devlin  having  been  paid 

.  and  satisfied  by  Tanner,  did  not  have  any 
cause  of  action  against  Bowen  which  he 
could  assert  In  court  himself  and,  of  course, 
if  be  could  not  aasot  It,  his  assignee  could 
not 
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The  Judgment  and  order  are  rerersed,  and 
ttie  catue  remanded  for  furtiier  proceedlnge. 
Barersed  and  remanded. 

BRANTLT,  a  X,  concnra. 

MILBURN,  J.,  not  hETlng  heard  the  argu- 
m&at,  takea  no  part  la  the  foregoing  decision. 


(S4  M<»it  143) 

CASB  et  aL  t.  KBAMER. 
(Supreme  Coort  of  Montana.  April  21.  t&Od.) 

1.  Afpral— AWABDino  New  Tbial—Review. 

An  order  granting  a  motion  for  a  new  trial 
which  does  not  designate  on  which  of  the 
grounds  mentioned  in  the  motion  It  was  made 
will  be  (Lffirmed  if  joBtlfied  by  any  ime  of  the 
grounds. 

2.  New  Tbui.  —  Gboubos  —  X>i8CBBnoN  of 

Court. 

A  new  trial  may  be  demanded  as  a  matter 
of  right  for  errors  at  lew  prejadicially  affect- 
ing the  rights  of  the  movmg  party,  and  In 
such  a  case  the  court  has  no  discreuon  on  the 
error  being  made  manifest. 

[Ed.  Note. — For  cases  in  point,  see  toL  87, 
Cent  Dig.  New  Trial.  S  10.] 

3.  Same— DiscBETiow  or  Goubt— Rbtisw. 

Where  the  ground  for  a  new  trial  ie  newly 
discovered  evidence  or  Insufficiency  of  the  evi- 
dence to  justify  the  verdict,  the  motion  is 
addressed  to  the  discretion  of  the  court,  and 
its  action  will  not  be  disturbed  on  appeal  un- 
less it  appears  that  there  has  been  an  abuse 
of  discretion. 

[Ed.  Note. — For  cases  in  point,  see  voL  87. 
CenL  Dig.  New  Trial,  !S  10.] 

4.  Fbauds,  Statute,  of  —  Saiji  or  Goods  — 
Pabt  Payment— Eeteot. 

^^S^^Jt^'"-  8  3270,  and  Civ.  Code, 

St  2185,  2340,  provide  that  a  contract  for  the 
sale  of  goode  must  be  in  writing  unless  the 
buyer  pays  a  part  of  the  purchase  money. 
An  agent  orally  employed  to  sell  cattle  was 
Instructed  to  require  a  part  payment  of  the 
purchase  price.  The  agent  procured  a  pur- 
chaser who  made  a  partial  payment.  Held, 
that  the  contract  of  sale  was  valid  notwith- 
standing GiT.  Code,  {  3085,  declaring  that 
authority  to  enter  into  a  contra<ft  required  by 
law  to  be  In  writing  can  only  be  given  in 
writing. 

6.  Pbikcipai,  and  Aqent  —  ATJTHoaixr  OF 
Agent— Excess  op  Adthobitt. 

An  agent  employed  to  sell  cattle  was  in- 
Btracted  to  require  a  partial  cash  payment. 
He  accepted  a  check  payable  to  his  pnnclpal 
which  was  paid  and  the  money  went  to  the  prin- 
cipal's account  field,  that  though  the  agent 
bad  no  antborlty  to  accept  tlw  check,  the  sale 
was  valid  as  the  prmcqial  actually  obtained 
a  partial  payment 

Appeal  ftom  District  Conrt  Dawson  Conn- 
1y;  G.  H.  Loud,  Judge. 

Action  by  W.  BL  Case  and  anothn,  copart- 
mn  aa  Case  ft  Tmscott,  against  M.  L.  Kram- 
er. From  an  order  granting  a  new  trial  aft- 
9x  venUct  and  jodgment  tor  defendant,  he 
appeals.  Afflmied. 

Geo.  W.  Farr  and  O,  F.  Goddard,  for  appel- 
lant T.  J.  Porter  and  Sydney  Sanner,  for 
respondents, 

BRANTLT,  C.  J.  This  action  was  brought 
to  recover  damages  for  the  breach  of  a  writ- 


ten contract,  under  tbe  terms  ot  wbldi.  It  is 
alleged,  -defendant  on  November  27,  1899, 
sold  to  plaintiffs,  as  copartners,  certain  cat- 
tle and  agreed  to  deliver  Oiem  at  any  time 
from  Uay  1  to  15,  1900,  at  a  designated 
I^ace  In  Dawson  connty.   It  Is  alleged  by 
plaintiffs  that  they  negotiated  tbe  contract 
with  defendant  through  one  Courtney,  de- 
fendants agent,  duly  empowered  to  act  In 
that  behalf;  that  they  made  a  cash  payment 
of  ¥6,000  required  by  Its  terms,  which  was 
received  and  retained  by  the  defendant; 
that  they  were  ready  and  able  to -make  pay- 
ment of  the  balance  of  the  purchase  price  at 
the  time  and  place  of  delivery,  as  well  as  to 
comply  with  all  the  terms  and  conditions  of 
the  contract  to  be  by  them  performed ;  but 
that  defendant  failed  to  perform  the  contract 
on  his  part  by  refusing  to  deliver  the  cattle 
at  the  time  and  place  agreed  ujx>n,  or  at  all, 
to  the  plainUffa'  damage  in  the  sum  of 
¥16,000.   A  copy  of  the  contract  is  set  forth 
In  the  complaint   It  recites  the  different 
classes  of  cattle  sold  and  the  price  per  head 
to  be  paid  for  each  class,  and  Includes  all  the 
cattle  bearing  the  brands  of  the  defendant  at 
the  date  of  its  execution,  "with  the  calves 
thrown  In  and  not  to  be  paid  for."   The  re- 
ceipt of  ¥5,000  In  cash  Is  acknowledged.  The 
answer  is  a  general  denial.   A  trial  upon  the 
issues  thus  presented  resulted  In  a  verdict 
and  Judgment  for  defendant    By  a  genera] 
order  the  court  granted  plaintiffs'  motion  for 
a  new  trial.   From  this  order-the  defendant 
has  appealed. 

The  grounds  of  the  motion  are  errors  of 
law  in  rulings  upon  the  admission  and  exclu- 
sion of  evidence,  and  in  InstmcUng  the  Jury, 
and  Insufflciency  of  the  evidence  to  Justify 
the  verdict   Since  the  order  does  not  desig- 
nate upon  which  of  the  grounds  mentioned  it 
was  made,  It  must  be  affirmed  if  Justified  by 
any  one  of  them.   Respondents  insist  that 
the  granting  of  a  motion  for  a  new  trial  rests 
entirely  In  the  discretion  of  the  trial  conrt 
and  that  for  that  reason  the  order  appealed 
from  should  be  affirmed.   For  errors  at  law 
prejudicially  affecting  the  rights  of  the  mov^ 
ant,  a  new  trial  may  be  demanded  as  a  mat- 
ter of  right   In  such  case  the  court  has  no 
discretion.  If  the  error  la  made  manifest 
State  V.  Schnepel,  23  Mont  B23,  68  Pac.  SB8. 
When  the  ground  is  newly  discovered  evi- 
dence or  InsufQcIency  of  the  evidence  to  Justi- 
fy the  verdict,  the  motion  is  addressed  to 
the  discretionary  power  of  the  court,  and  Its 
action  In  the  premises  will  not  be  disturbed 
by  the  appellate  court  unless  It  appears' 
that  there  has  been  a  clear  abuse  of  this 
power.   State  v.  Schnepel,  supra;  In  re  Col- 
bert's Estate,  31  Mont  477,  78  Pac.  871,  80 
Pac.  248;  Gillies  v.  Clarke  Forlt  Coal  M.  Co. 
82  Mont.  320,  80  Pac.  370;  Hamilton  t.  Nel- 
son, 22  Mont  539,  57  Pac.  146;  Harrington 
V,  Butte  &  Boston  M.  Co.,  27  Mont  1,  69  Pac. 
102;  Rand  v.  Kipp,  27  Mont  188,  60  Pac. 
714;  State  v.  liandry,  29  Mont  21^  74  Pa& 
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418.  An  ezamhiatloii  of  tbe  record  reveals 
the  fact  that  upon  every  issue  presented  by 
the  pleadings,  the  evidence  Introduced  at  tfae 
trial  Involves  an  Irreconcilable  conflict  For 
this  reason  alone,  we  are  of  the  opinion  that 
the  order  of  the  district  conit  was  pnverly 
made. 

It  appears  from  the  testlmoDy  IntrodDCed 
by  the  plaintiffs,  that  during  the  latter  part 
of  August,  1899,  the  defendant,  being  desir- 
ous of  closing  out  his  cattle  interesta  in  Daw- 
■on  county,  went  to  one  William  Courtney, 
a  broker  la  Miles  City,  Custer  county,  and 
listed  bis  stock  with  him  for  sale,  stating  to 
him  the  character  of  the  different  classes  of 
cattle  be  bad  and  the  prices  he  asked.  He 
thereupon  dictated  a  circular  letter,  to  be 
addressed  by  tlie  broker  to  varioas  persons 
who  might  desire  to  buy  bis  cattle^  stating 
tbe  terms  upon  which  he  wished  to  sell 
Among  other  things,  this  clrcnlar  letter  stated 
the  number  of  steers  of  varioos  ages  owned 
by  the  defendant^  and  also  of  cows  and  h^f- 
ws.  It  also  stated  that  there  had  been 
branded  tbe  preceding  siting  144  calves, 
that  there  would  probably  be  branded 
that  'fall  BO  or  00  more,  and  that  under 
tbB  terms  of  tbe  sale  the  calves  would  be 
thrown  In.  A  cash  payment  of  bead, 
amounting  to  95,000,  was  required.  The 
place  of  delivery  designated  was  Hlles  City 
■tod^ards.  He  thereupon  went  to  his  home, 
some  125  miles  away,  In  Dawson  connty. 
In  the  meantime^  and  prlw  to  Novemb«  24th. 
there  was  some  correqwndence  between  bim- 
■elf  and  Courtney  as  to  the  aale  of  the  cat- 
tle; and  on  or  abont  November  18th  Courtney 
wrote  the  d^eodant  that  be  bad  possibly 
secured  a  purchaser  fOr  bis  cattle  to  be 
delivered  at  a  deelgnated  place  In  Dawson 
county  on  or  about  Hay  IBth,  upon  tbe  con- 
ditions and  at  the  prices  fixed  by  the  def aid- 
ant On  Novauber  24th  the  defendant  went 
to  Miles  City  and  saw  Courtney.  According 
to  Courtney's  statement  he  was  then  told 
by  the  defendant  to  close  up  the  sale.  On 
leaving  Miles  City  the  defendant  met  'plain- 
tiff  Case  a  short  distance  from  the  town,  and. 
In  a  conversation  then  had  with  him  with 
reference  to  tbe  purchase  of  the  cattle,  told 
blm  to  go  to  Courtney  and  boy  the  cattlew 
On  November  27 tb,  after  negotiations  be- 
tween Case  and  Coartney  extending  over  two 
or  three  days.  Case  bought  the  cattle  at  the 
stipulated  price  and  paid  tbe  ¥5,000  required 
by  the  defendant  This  be  paid  to  Courtney 
by  his  check,  which  was  afterwards  de- 
posited  by  Courtney  In  one  of  the  banks  In 
Miles  Cl^  and  paid  to  tbe  credit  of  tbe 
defendant  The  memorandum  set  forth  In 
the  complaint  was  then  drawn  by  Courtney 
and  signed  by  tbe  plalntlCC  Case  on  behalf 
of  himself  and  bis  coplaintlff,  and  by  Court- 
ney for  the  defendant  Courtney  immediate- 
ly notified  the  defendant  by  mall,  enclosing 
a  copy  of  the  contract.  So  the  matter  Btood 
until  about  December  28tlL  The  defendant 


then  visited  Miles  City  and  called  on  plain- 
tiff Case.  Referring  to  the  contract  of  sala 
entered  Into  by  Courtoey  in  his  behalf,  be 
said  to  Case  that  he  would  not  deliver 
the  cattle  under  the  terms  of  the  contract, 
unless  Case  and  his  coplaintlff  would  pay 
him  an  additional  fS  per  bead  for  one  class 
of  cattle  designated  In  the  contract  as  Colo- 
rado cattle.  This  additional  demand  amount- 
ed to  91300.  Case  refused  to  make  this  con- 
cession. Thereupon  Kramer  notlfled  the 
bank  that  he  would  not  accept  the  money 
and  also  wrote  to  plaintiffs  that  he  did  not 
intend  to  abide  by  the  contract  At  the 
same  time  be  also  wrote  Courtney  saying 
that  he  would  not  ratify  tbe  contract  and 
that  his  reason  therefor  was  that  in  making 
it  Courtney  had  not  obeyed  his  instructlona. 
Kramer  denied  that  be  bad  a  conversation 
with  Case  on  November  24th  or  at  any  other 
time,  referring  him  to  C3oiirtney.  He  denied 
that,  be  ever  authorized  Courtoey  to  enter 
into  any  contract  of  any  character  or  de- 
scription for  him  with  reference  to  tbe  cattle, 
or  to  accept  any  payment  for  him  of  a  part 
of  the  purchase  price.  He  stated  that  be 
employed  Courtney  for  the  sole  purpose  of 
finding  him  a  purchaser  with  whom  he  in- 
tended to  arrange  the  terms  of  the  sale  him- 
self, without  the  intervention  of  any  agent 
It  does  not  appear  that  Kramer  specially 
authorized  Courtoey  to  enter  into  a  written 
contract  nor  that  he  Indicated  bow  the  cash 
paymrat  should  be  made.  Upon  these  facts 
we  do  not  think  tbe  court  abused  its  dis- 
cretion in  granting  the  order. 

Counsel  say,  however,  that  under  section 
3276  of  the  Code  of  Civil  Procedure,  and  sec- 
tions 2185  and  2340  of  the  Civil  Code,  the 
contract  of  sale.  In  order  to  be  valid,  must 
have  been  in  writing  and  signed  by  Kramer 
or  his  duly  authorized  agent  and  since  It 
does  not  appear  that  Courtoey's  authority 
was  in  writing,  tbe  contract  as  made  by  him 
was  void.  In  support  of  this  contention  they 
dte  also  section  30S5  of  the  Civil  Code.  This 
section  declares:  "An  oral  authorization  la 
sufficient  for  any  purpose,  except  tbat  an  an- 
tborlty  to  enter  into  a  contract  required  by 
law  to  be  In  writing  can  only  be  given  by  an 
instrument  in  writing."  Tbe  fallacy  Involv- 
ed In  the  contention  Is  tbe  assumption  tbat 
tbe  contract  falls  In  tbe  class  of  those  that 
must  be  evidenced  by  writing,  under  the 
sections  of  tbe  Civil  Code  and  of  tbe  Code  of 
Civil  Procedure,  supra.  UndCT  the  Instruc* 
tiODs  given  by  Kramer  to  Courtoey,  a  part  of 
tbe  purchase  price  was  to  be  paid  down,  and 
this  was  done.  This  brings  the  agreement 
clearly  within  the  exception  provided  for  in 
the  sections  cited  with  reference  to  tbe  sales 
of  chattels.  Section  8085,  supra,  therefore 
has  no  application.  If  tbe  contract  bad  been 
negotiated  by  Kramer  himself  and  had  been 
oral,  tbe  part  payment  to  blm  would  have 
brought  It  wltbln  the  exception.  Blnce  this 
is  so,  onU  authority  to  Courtney  to  act  for 
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him  In  the  making:  of  the  contract  wae  valid; 
for  under  section  3085,  supra,  Kramer  could 
orally  authorize  Courtney  to  make  for  falm 
any  contract  which  he  himself  mlgbt  make 
orally.  Nor  was  the  relation  of  the  parties 
or  the  authority  of  Courtney  changed  by  the 
fact  that  Courtney,  doubtless  for  safety,  drew 
up  and  signed  the  memorandum  for  Kramer. 
It  cast  no  greater  burden  upon  Kramer  than 
It  would,  had  it  been  left  to  rest  entirely  upon 
oral  evidence.  If  Courtney  had  authority  to 
act  for  Kramer,  as  this  evidence  tends  to 
show,  the  latter  could  not,  after  the  agreement 
was  made,  repudiate  It  and  deny  his  liability. 
Counsel  also  contend  that  Courtney  had  no 
authority  to  acc^)t  Case's  check  to  meet  the 
cash  payment  required.  If  Case's  testimony 
touching  his  conversation  with  Kramer  on 
November  24th,  In  which  he  was  told  to  go 
to  Courtney  to  make  the  purchase.  Is  to  be 
accepted  as  true — and  for  present  purposes 
It  must  be  so  accepted — Courtney  has  os- 
tensible authority  to  negotiate  the  sale,  and 
In  connection  therewith  to  do  everything  nec- 
essary, proper,  and  usual  In  the  ordinary 
course  of  business  for  effecting  the  purpose 
of  his  agency.  Civ.  Code.  SS  3039.  8095.  But 
we  are  not  now  called  on  to  inquire  whether 
It  Is  usual  or  customary  in  such  transactions 
to  make  payments  in  checks.  The  check 
given  by  Case  and  accepted  by  Courtney  was 
afterwards  actually  cashed  by  the  drawee 
and  the  amount  thereof  paid  by  Courtney 
to  the  credit  of  Kramer.  It  is  the  rule  that 
an  agent  under  bis  authority  to  receive  pay- 
ment, may  not  accept  anythii^  but  casli.  1 
Am.  &  Eng.  Enc  Law  (2d  Ed.)  S22;  Mechem 
on  Agency,  321.  Tet,  If  the  cbedi  received 
is  actually  paid  by  the  drawee,  this  consti- 
tutes payment  to  the  principal,  even  though 
the  agent  misappropriates  the  fund  and  con- 
verts It  to  his  own  use.  Mechem  on  Agency. 
382:  Sage  r.  Burton.  84  Hun.  267,  32  N.  T. 
Supp.  1122;  Kansas  City  M.  B.  R.  R.  Go.  v. 
Ivy  Leaf  Goal  Co.,  97  Ala.  705, 12  South.  395; 
Horbach  V.  Colvln  et  aL,  73  Iowa,  638,  35 
N.  W.  663;  Bardwell  t.  American  Express 
Co.,  35  Minn.  344,  28  N.  W.  923.  Nor  Is  It 
of  Importance  that  the  check  made  payable 
to  the  order  of  Kramer,  was  Indorsed  in  his 
name  for  collection  by  Courtney  without  spe- 
cial authority.  The  money  went  to  Kramer's 
account,  and  thus  he  actually  received  it 
Appellants  contend  farther,  that  the  speclfl- 
caUons  are  not  sufficient  to  point  out  the 
particulars  wherein  the  evidence  Is  alleged 
to  be  inauIQcient  to  justly  the  verdlcL  The 
objections  made  to  them  are  general  and  to 
the  effect  that.  Instead  of  setting  out  what 
the  evidence  does  not  show,  they  urge  what 
the  evidence  does  show.  We  think,  however, 
that  the  specifications  are  sufficient  to  give 
to  the  defendant  notice,  and  to  advise  the 
court  in  plaiu  language  the  matters  that 
would  be  urged  upon  the  bearing  of  the 
motion.  Such  being  the  cas^  the  order 
should  not  be  reversed  on  the  ground  of  their 


Insufficiency.  Gillies  v.  Clarke  Fork  Coal  U. 
Co.,  supra,  and  cases  dted  therein. 

Since,  for  the  reasons  stated,  it  wos  with- 
in the  sound  discretion  of  the  district  court 
to  direct  a  new  trial.  It  Is  not  necessary  to 
discuss  the  other  polnte  presented.  Tbe  or- 
der Is  affirmed. 

Affirmed. 

HOLLOW  AT.  7h  ooneors.  MILBUBN,  J., 
being  dlsqualifled.  did  not  hear  the  argument 
and  takes  no  part  In  the  fortius  (q^in^on. 


(34  Mont.  135) 

B&ATBBHBAD   CANAL  CO.  T.  DILLON 
BLBOTRIO  LIGHT  ft  POWEB  CO. 
et  al. 

(Supreme  Court  of  Montana.  April  21,  1906^) 

1.  Tbiait-Imflied  Findings. 

Where  the  court  did  not  specially  make  a 
findiD^;  on  an  iRSae  rained  by  an  allegation  of 
fact  in  the  answer,  which  was  denied  in  the  re- 
ply, a  finding  in  conxonance  with  the  allega- 
tion in  the  answer  will  be  Implied  unless  audi 
Imulied  finding  Is  Inconsistent  with  any  eiprcai 
findioK  of  the  court 

TEd.  Note— For  caiies  hi  pofait,  aee  vtfL  46^ 
Cfflit.  Dig.  Trial.  S  945.1 

2.  Same— Inconsistent  Findinos. 

Whpre,  in  an  action  to  determine  water 
rights,  the  court  found  that  certain  spring  and 
seepage  water  claimed  by  defendant  S.  rose 
in  a  certain  creek,  which  was  a  tributary  of  B. 
river,  and  that  the  waters  of  the  creek  flowed 
into  the  river  at  all  times  above  the  head  of 
plaiutilTs  canal,  a  finding  that  sach  spring  or 
seeiiAge  water  would  not.  If  permitted  to  flow 
uninterruptedly,  reach  the  head  of  plaintilTB 
ditch,  would  be  inconsistent  with  the  other 
flndinga,  and  therefore  could  not  be  implied. 

3.  Watebb  —  Appbotbxation  —  SFBina  and 
Seefaoi  Water. 

The  prior  appropriator  of  a  particular 
quantity  of  the  water  of  a  stream  is  entitled 
to  the  use  of  that  water  or  bo  much  thereof 
aa  naturnlly  Sowed  Into  the  stream  unimDalred 
or  unaffected  by  subsequent  changes  therrin 
by  spring  and  seepage  waters  findiog  their  way 
into  a  tributary  of  the  stream  ia  the  course 
of  nature  unaffected  by  artificial  worb  ctm- 
struct^  by  a  subsequent  appropriator. 

4.  Same. 

Where  springs  and  surface  water  flowed 
with  the  waters  of  a  creek  Into  B.  river,  at 
all  times  above  the  head  of  plaintiff's  canal. 
plaiutifTs  prior  right  to  a  certain  amount 
water  from  the  river  did  not  entitle  It  to  soA 
spring  and  surface  water  as  against  a  subse- 
quent appropriator  thereof  in  case  the  creek 
became  dry  below  the  springs  and  above  plain- 
tiff's canal. 

Appeal  from  District  Court  Beaverhead 
County ;  Lew  L.  Calloway,  Judge. 

Action  by  Beaverhead  Canal  Company 
against  the  Dillon  Electric  Light  &  Power 
Company  and  others.  From  a  Judgment  In 
favor  of  plaintiff  for  less  than  the  relief 
demanded,  It  appeals.  Modified.  . 

Robert  B.  Smith,  for  appellant  W.  B.  Bap* 
hour  and  Word  &  Word,  for  req>ondents. 

HOLLOWAY,  J.  This  actloa  was  bnm^t 
to  have  determined  the  relative  rlghti  of  the 
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parties  to  the  use  of  the  waters  of  Beaver* 
head  river  and  Its  tributaries.  Tbe  at^lant 
was  plalntur  In  tbe  court  below.  Tbe  appeal 
l8  from  that  portion  of  tbe  decree  vblch 
awards  to  John  B.  Smith,  who  was  one  of 
the  defendants,  tbe  prior  right  to  the  use 
of  2S0  Inches  of. water. 

A^llant  Is  satisfied  with  the  findings  of 
fact  returned  by  tbe  trial  court,  bnt  the  con- 
tention Is  made  In  this  conrt  that  the  trial 
court  erred  In  Its  condudon  of  law  No.  3, 
and  hi  entering  Its  decree  In  accordance  with 
Bi»^  cottcloslon.  The  conrt  found  that  tbe 
plaintiff  appropriated  4,254  Inches  of  tbe 
wat^  of  BeaVerhead 'river  In  August,  1883. 
Findings  N&  4  and  6  are  as  follows:  "(4) 
That  Rattlesnake  creek  Is,  and  was,  at  all 
times  herein  mentioned  a  tributary  of  Beaveiv 
head  river,  and  that  the  waters  thereof  flow 
into  tbe  Beaverhead  rlvo-  at  all  times  above 
the  head  of  plaintiff's  canal ;  bnt  this  finding 
does  not  imply  that  tbe  plaintiff  is  entitled 
to  tbe  spring  of  seepage  waters  rising  In 
tbe  channel  of  Rattlesnake  creek,  hereinafter 
mentioned.  (0)  That  b^Innlng  with  the  year 
1880,  certain  seepage  or  spring  waters  began 
to  rise  bi  Rattlesnake  cre^  and  have  con- 
tinned  to  increase  from  year  to  year;  that 
during  tbe  month  of  Hay,  18D7,  Ooz  and 
Pyle,  the  predecessors  In  interest  of  John  B. 
Smith,  bnllt  a  dam  across  Rattlesnake  creek, 
and  means  of  said  dam  and  ditch  con- 
structed from  said  Rattlesnake  creek  known 
as  and  called  the  'Cox  and  Pyle  Ditch,'  divert- 
ed from  said  cieek  certain  quings  and  seep- 
age waters  arising  In  the  bed  of  said  creek 
on  the  Perkins  and  McLaughlin  ranches,  to 
the  amount  of  250  Indies,  and  thereby  ap- 
pn^riated  tbe  same ;  and  the  said  defendant 
and  his  said  predecessors  have  ever  since 
said  date  made  a  beneficial  use  thereof." 

The  foregoing  are  all  the  findhigs  made 
by  the  conrt  which  afliect  the  rights  of  either 
of  tbe  parties  to  this  appeal,  and  from  these 
findings  the  court  drew  its  condudons  of  law 
No.  1  and  3  as  follows  :  "(1)  Tiiat  tbe  plain- 
tiff is  the  owner,  and  aitltled  to  the  prior 
use  of  4,254  statutory  Indies  of  the  waters 
of  Beaverhead  river  for  Irrigation,  and  other 
useful  purposes,  as  of  date  August  15,  1883. 
(3)  That  John  B.  Smith  Is  now,  and  be  and 
his  grantors  ^nd  predecessors  In  Interest 
have  been  since  May,  1807,  tbe  owner  and 
owners  of,  and  oitltled  to  the  prior  use  of. 
250  Btetutory  inches,  or  6%  cubic  feet,  of  the 
waters  of  certain  spring  or  seepage  waters 
aridng  In  the  bed  of  Rattlesnake  oreek  on 
tbe  Perkins  and  McLaugJiUn  ranches,  token 
thereout  and  appropriated  by  means  of  bis 
certain  ditch,  known  as  and  called  the  'Cox 
and  Pyle  Dlteh,'  topping  said  creek;  and 
leading  to  and  upon  bis  lands  In  tho  county 
of  Beaverhead  and  stete  of  Montana,  men- 
tioned in  his  answer  on  file  herein." 

In  the  answer  of  the  defendant  Smith 
It  is  alleged  that  the  spring  or  seepage  water 
appropriated  by  his  predecessors  In  1897. 
wonid  not,  If  permitted  to  fiow  unluterrnpted- 
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ly,  reach  the  bead  of  plaintiff's  ditch.  This 
oll^tlon  Is  denied  in  the  reply.  As  tbe 
court  did  not  qiedflcally  make  any  finding 
upon  the  Issue  ttins  raised,  It  Is  urged  by 
counsel  for  respondent  that  a  finding  In 
ctmsonance  with  the  allegatltm  In  tbe  an- 
swer win  be  implied,  and  this  Is  true  pro- 
vided such  implied  finding  Is  not  Inconststent 
with  any  express  finding  of  the  court  But 
we  are  not  able  to  reconcile  such  an  Implied 
flndtog  with  findings  No.  4  and  &  above.  If 
the  luring  or  seepage  water,  tbe  prior  right 
to  the  use  of  which  defendant  Smith  makes 
claim,  rises  In  Rattlesnake  credc  ^ndlng 
No.  St,  and  RattlMnake  creek  Is  a  tribntory 
of  Beaverhead  river,  and  the  waters  of  Ba1> 
tlesnafce  cre^  *Vow  Into  tbe  Beaverhead 
river  at  all  times  above  tbe  head  of  plaln- 
tUTs  canal"  {finding  No.  4),  It  would  be  an 
Impossibility  to  determine  that  tbe  particular 
water  in  Rattlesnake  cre^  which  Is  deslgnat* 
ed  as  ca)ring  or  seepage  water,  would  not 
flow  down  Rattlesnake  credc  to  tbe  bead  of 
plaintiff's  canal  If  pmnltted  to  fiow  without 
Intomptlon  by  some  artlflcial  means,  Jnst  as 
the  ronalnlng  portion  of  tlie  water  In  sudi 
oeek  Is  determined  1^  tbe  oonrt  to  do. 
Therefore  we  cannot  presume  that  the  trial 
conrt  found  In  accordance  wltii  that  theory ; 
but,  on  the  contrary,  findings  4  and  5  above 
are  not  consistent  with  any  other  theory  than 
tbat  the  q)ring  or  seepage  water  Is  a  iMtrt 
of  tbe  -watet  of  Rattlesnake  creek  which 
flows  "Into  Beaverhead  river  at  all  times 
above  the  head  of  plaintiff's  canal."  Ac- 
cepting this  latter  theory  as  tbe  only  one 
which  tbe  trial  court  could  have  acted  upon, 
If  filling  No.  4  Is  In  accordance  with  the 
facte  as  shown  by  the  evidence,  and  we  must 
presume  tiiat  It  Is,  as  no  one  Is  finding 
fault  with  it,  and  the  evidence  Is  not  before 
us,  then  the  court's  ooncWsion  ot  law  No.  8 
above  is  erroneous  and  directly  contradictory 
of  conclusion  Na  1  above,  and  the  decree  Is 
not  supported  by  the  finings. 

Gondnslon  No.  1  awards  to  tbe  plaintiff 
tbe  prior  right  to  the  use  of  4,264  inches  of 
water,  and  conclusion  Na  3  awards  to  de- 
fendant Smith  the  prior  right  to  tbo  use  of 
250  Inches.  We  must  assume  that  the  trial 
court  proceeded  npon  tbe  theory  that  as  this 
spring  or  seepage  water  did  not  appear,  as 
such  at  least.  In  Rattlesnake  creek  until  sev- 
eral years  after  plaintiff  made  its  appropria- 
tion, such  spring  or  seepage  water,  although 
it  formed  a  part  of  the  waters  of  Rattle- 
snake creek  after  1890,  and,  If  unmolested, 
would  flow  Into  Beaverhead  river  above  the 
bead  of  plaintiff's  canal,  was  nevertheless 
unaffected  by  plaintiff's  appropriation  and 
open  and  subject  to  appropriation  by  tbe 
predecessors  of  defendant  Smith  In  1887,  and 
contention  Is  made  for  this  theory  by  coun- 
sel for  respondent  In  their  brief.  They  say: 
"The  rights  of  appellant  were  and  are  limit- 
ed to  the  natural  condition  of  Beaverhead 
river  and  Its  tributaries  at  tbe  time  its  ap- 
propriation was  made,  and  cannot  now  be  ex- 
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tended  bo  B8  to  include  the  spring  waters 
in  qu^Ion,"  and  Famliam  on  Waters  & 
Water  Rights,  8  672d  is  dted  in  support  of 
their  contention.  The  language  of  the  au- 
thor, however,  we  think  Is  not  susc^tlble  of 
the  construction  given  It  It  Is  true  tills  lan- 
guage l8  used :  "The  rlghts-of  the  appropri- 
ator  are  limited  to  the  natural  condition  of 
the  stream  at  the  time  the  appropriation  la 
made."  But  the- word  "natural"  Is  used  here 
in  contradistinction  to  "artificial."  When 
read  with  the  context  we  think  the  author's 
meaning  is  made  plain.  He  saya:  "When 
an  appropriation  Is  made  of  the  watw 
of  a  stream,  the  rights  of  the  approprlator 
are  limited  to  the  natural  condition  of  the 
stream  at  the  time  the  appropriation  is  made, 
and  he  has  no  interest  In  Improvements  sub- 
sequently made  which  increase  the  supply  of 
watw  flowing  in  it.  Therefore,  if  by  his 
own  exertions  another  Increases  the  available 
supply  of  water  In  the  stream,  he  has  a  right 
to  appropriate  and  use  it  to  the  extent  of  the 
increase.  This  rule  does  not  apply  to  mere 
removal  of  obstructions  or  hastenii^  of  flow. 
Bo  that  the  actual  amount  of  water  which 
passes  along  the  stream  Is  not  Increased, 
but  only  to  cases  In  which  a  supply  of  water 
is  added  to  the  stream  which  would  not  oth- 
erwise have  flowed  there." 

This  Increased  supply  of  water  to  which 
reference  Is  made  la  that  occasioned  by  arti- 
ficial means.  That  this  Is  the  author's  mean- 
ing is  made  manifest  by  the  reference  In  sup- 
port of  the  text:  Paige  v.  Rocky  Fork  Ca- 
nal &  Irrigation  Co.,  83  Cal.  84,  21  Pac.  1102, 
23  Pac.  875  and  when  thus  understood,  the 
language  of  the  text  first  quoted  above  is 
made  plain,  viz.,  that  if  defradant  Smith  by 
his  own  exertions  bad  increased  the  supply 
of  water  In  Rattlesnake  creek,  he  would  have 
the  prior  right  to  such  Increased  supply,  and, 
of  course,  as  against  him  the  plaintiff  would 
not  have  any  Interest  In  such  water  so  caused 
to  flow  there  by  artificial  means.  There  Is 
not  anything  to  Indicate  that  this  spring  or 
seepage  water  la  caused  to  rise  in  Rattle- 
snake creek  by  artificial  means,  and  in  the 
absence  of  a  finding  to  that  effect  the  pre- 
sumption Is  that  such  waters  form  a  part  of 
the  natural  supply  of  such  creek.  It  is  com- 
mon knowledge  that  springs  form  the  source 
of  many  of  these  mountain  streams,  and  to 
hold  to  the  doctrine  for  which  contention  is 
made  by  respondent,  would  Impose  upon  the 
prior  approprlator  the  burden  of  constantly 
watching  the  source  of  his  water  supply,  and 
in  fact  make  his  water  right  the  most  unre- 
liable and  hazardous  species  of  property  im- 
aginable ;  for,  if  that  doctrine  should  prevail 
and  the  particular  springs  which  gave  rise  to 
the  stream  from  which  his  water  supply  was 
obtained,  should  cease  to  flow,  and  other 
springs  furnishing  a  like  amount  of  water 
should  commence  to  flow  into  and  feed  the 
some  stream  above  the  bead  of  bis  canal,  a 
Bubsequent  approprlator  could  deprive  blm 
of  hla  priOT  right,  mer^  because  in  the 


course  of  nature  water  which  had  formerly 
come  to  the  surface  in  one  spring,  had  after- 
wards found  a  new  outlet  We  are  satisfied 
that  such  a  result  was  never  contemplated. 
The  prior  approprlator  of  a  particular  quanti- 
ty of  water  from  a  stream  Is  entitled  to  the  use 
of  that  water,  or  so  much  t|iereof  as  natural- 
ly flows  In  the  stream,  unimpaired  and  unaf- 
fected by  any  subsequent  changes  which. 
In  the  course  of  nature,  may  have  been 
wrought  To  the  extent  of  his  appropriation 
bis  supply  will  be  measured  by  the  waters 
naturally  flowing  in  the  stream  and  Its  tribu- 
taries above  the  head  of  bis  ditch,  whether 
those  waters  be  furnished  by  the  usual  rains 
or  snows,  by  extraordinary  rain  or  snow  fall, 
or  by  springs  or  seepage  which  directly  con- 
tribute. Of  coarse,  the  court's  flnding  that  the 
waters  of  Rattlesnake  creek  flow  into  Bearer- 
bead  river  at  all  times  at>ove  the  head  of 
plaintiff's  canal  does  not  establish  the  fact 
that  they  will  continue  to  do  so  during  the 
Irrigation  season  of  every  year  hereafter;  and 
If  It  should  occur  that  Rattlesnake  creek  be- 
comes dry  below  these  springs  and  above  the 
head  of  plaintiff's  canal,  at  such  times  plain- 
tiff could  not  complain  If  defendant  Smith 
use  these  waters  which  otherwise  would  be 
lost  Raymond  v.  Wlmsette,  12  Mont  551.  31 
Pac.  637,  S3  Am.  St.  Rep.  60L 

The  cause  Is  remanded  to  the  district  court, 
with  directions  to  modify  the  decree  by  strik- 
ing from  the  conclusion  of  law  No.  3,  copied 
In  the  decree,  and  from  paragraph  No.  3  of 
the  decretal  portion  of  the  decree  the  word 
"prior,"  wherever  It  occurs  In  said  conclusion 
of  law  or  paragraph,  and  by  striking  out  the 
last  sentence  In  said  paragraph  No.  3,  to  wit : 
"The  plaintiff  has  no  right  In  said  spring  or 
seei^ge  waters  equal  to  those  of  the  defend- 
ant Smith  therein,"  and  Inserting  in  lieu 
thereof  the  following:  "The  right  of  the 
plaintiff  Is  prior  and  superior  to  that  of  the 
defendant  John  B.  Smith,  as  determined  by 
the  dates  of  their  respective  apprcqpriatlona ;" 
and,  as  so  modified,  the  decree  will  be  af- 
firmed. 

Modified  and  affirmed. 

BRAMTLT,  a  X,  and  MILBUBN,  J„  oom- 
cur. 

(84  HoDt.  UB> 

MORSE  V.  JACKT  et  aL 

(Supreme  Court  of  Montana.  April  80,  1906.) 

Schools  and  Schooi.  Distbicts— Injuitctioii 
—Taxation— Acts  of  Trustees. 

Since,  under  Acts  1899,  p.  61.  S  7,  as 
amended  by  Acts  1901.  p.  8,  $  6,  the  trustees 
of  a  free  county  high  school  are  only  to 
furnish  an  estimated  rate  of  taxation,  while 
the  board  of  county  comtuissioners  are  to  levy 
the  taxes  as  they  may  be  advised  tooching  tbeir 
legality,  injunction  will  not  lie  at  the  suit  of 
a  taxpayer  of  a  county  to  restrain  trustees  of 
a  free  county  high  ecbool  acting  under  a  void 
election  from  performing  acts  as  trustees  and 
entering  into  contracts  and  preBenting  to  the 
county  conunisBioners  an  estimate  of  the  neoea- 
■ary  tax  rate ;  fw  wlntever  the  tnwtees  may  do 
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ther  do  not  treapan  on  aXf  right  «i  tht  taxptr- 
ar,  and  If  tbe  coantj  commlaBlonen  aaauiiM  to 

Cliabilitiea  eoDtracted  by  tha  tnutaaa  he 
an  adeqaata  remedy. 

Appeal  from  District  conrt;  Granlta  Ooim- 
tj;  Oeo.  B.  WloBtoD,  Jadg& 

Action  by  Qeoi^  W.  Motbb  against  Valm- 
tlne  Jadcy  and  others.  Prom  a  Jodgment  tor 
defmdants,  plaintiff  appeals.  Affirmed. 

Rodgere  &  Rodgers,  for  appellant.  D.  M. 
Dnrfee  and  Geo.  A.  Maywood,  tor  respond- 
ents. 

BRANTLY,  C.  J.  The  plaintiff,  an  elector 
and  taxpayer  npon  real  and  personal  property 
In  Granite  county,  brought  tbis  action  against 
tbe  defendants  to  enjoin  them  from  acting 
as  trustees  of  tbe  free  county  higb  school  at 
Pbillpabui^,  Granite  county,  from  entering 
into  any  contracts  la  relation  to  tbe  same,  or 
from  performing  any  otber  acts  as  trustees, 
and  to  declare  tbe  election  by  wblcb  It  Is 
claimed  by  them  that  such  high  school  wag 
established,  null  and  Told.  Tbe  election  was 
held  under  tbe  provisions  of  sections  2  and  3 
of  an  act  of  tbe  Legislature  approved  March 
3.  ISue  (X^ws  1899,  pp.  59,  60),  as  amended 
by  an  act  approved  March  14,  1001  (Laws 
IdOl,  p.  6).  The  complaint  sets  forth  In  detail 
tbe  history  and  method  of  conducting  tbe 
election,  the  appointment  of  the  defendants 
as  trustees,  and  tbe  steps  taken  by  them  as  a 
board  to  establish  and  conduct  tbe  school 
pursuant  to  their  appointment  Upon  the 
facts  stated.  It  Is  contended  that  the  election 
was  void  and  InefTectlve  to  establish  a  free 
county  high  school,  and  hence  that  the  de- 
fendonts  are  proceeding  without  right  or  au* 
tborlty,  In  that  the  legislation  contains  so 
many  Inconsistent  and  conflicting  provisions 
that  its  Intention  cannot  be  discerned,  or,  if 
so,  that  no  adequate  means  are  provided  for 
Its  execution;  In  that.  If  it  can  be  executed, 
the  board  of  county  commissioners  failed  to 
give  the  required  notice  of  the  election  In  the 
manner  provided;  In  that  It  failed  to  give 
notice  of  the  presentation  mt  petitions  for 
the  establishment  of  the  school  at  Philtps- 
burg,  so  that  tbe  electors  of  any  otber  town  or 
Tillage  in  the  county  might  hare  an  opportun- 
ity to  name  their  own  town  or  vlllngeasacan- 
dldate;  and  In  that  women  were  permitted  to 
vote  In  such  number  as  to  affect  tbe  result 
of  the  election.  Incidentally  the  further  con- 
tention -Is  made  that  in  any  event,  since  the 
defendants  were  appointed  by  the  board  of 
commissioners  Instead  of  by  tbe  county  super- 
intendent of  schools.  In  whom  alone  is  vested 
the  power  of  appointment,  they  have  no  pow- 
er to  act.  Finally  It  is  argued  that  tbe  legis- 
lation Is  open  to  constitutional  objection,  be- 
cause under  Its  provisions  the  electors  cannot 
give  a  free  and  fair  expression  of  their  wish- 
es at  the  ballot  box.  The  matter  specially 
alleged  as  Jastlfylng  the  Inuance  of  an  in- 
Jnnctlon  is  that  tbe  defendants,  assuming  to 
be  a  legal  board,  are  proceeding  to  enter 
into  a  contract  Tltb  tbe  board  of  bcIuoI 


trustees  of  District  Na  1  at  FblllpsbuiiE,  to 
Secure  certain  rooms  and  buildings  for  the 
use  of  the  school  at  an  annual  rental  of 
¥1,025,  to  employ  a  principal  at  an  annual 
salary  of  $1,900,  to  secure  furniture  and  ap- 
paratus by  the  expenditure  of  considerable 
sums  of  money,  to  employ  teachers  at  an- 
nual salaries  of  $900  each,  and,  having  made 
an  estimate  of  the  amount  of  funds  needed 
for  these  purposes  and  for  contingent  expen- 
see.  they  are  about  to  present  to  the  board  of 
commissioners  of  tbe  county  an  estimate  of 
the  tax  rate  required  to  raise  the  necessary 
amount  And  it  Is  averred  that  if  they  are 
permitted  to  certify  this  estimated  rate  to  the 
board  of  commissioners,  said  board  will  levy 
tbe  same  upon  all  the  taxable  property  Id 
the  county,  and  this  levy  will  be  In  effect 
a  Judgment  against  tbe  plaintiff  and  a  Hen 
upon  all  his  real  estate  In  the  county.  The 
district  court  sustained  a  general  demurrer 
to  the  complaint  Plaintiff  having  declined 
to  amend.  Judgment  was  entered  for  the  de- 
fendants. The  appeal  Is  from  the  judgment. 
The  question  submitted  Is  whether  a  case 
Is  stated  for  injunction. 

For  the  purposes  of  this  review  it  may  be 
conceded  that  tbe  election  was  void  for  any 
or  all  reasons  alleged,  and  that  tbe  defend- 
ants are  proceeding  without  legal  authority; 
nevertheless  we  do  not  think  tbe  plaintiff 
shows  himself  entitled  to  tbe  relief  demand- 
ed. The  theory  upon  wblcb  be  proceeds  Is- 
that  If  the  board  of  trustees  certifies  the  rate 
estimated  to  be  necessary  to  raise  the  amount 
of  funds  needed  for  the  purposes  of  the 
school,  the  board  of  commissioners  will  cer- 
tainly levy  It,  and  he  will  be  Injured  by 
having  a  lien  upon  bis  property.  Bis  notion 
Is  that  the  board  of  trustees  constitutes  • 
part  of  the  taxing  power,  and  that  to  enjoin 
It  from  making  and  certifying  Its  estimate 
to  the  board  of  commissioners  will  effective- 
ly relieve  him  from  tbe  threatened  Injury. 
He  invokes  the  rule,  recognized  and  applied 
by  this  court  In  Hensley  v.  City  of  Butt^ 
S3  Mont  — .  83  Pac  481,  that  where  a 
special  assessment  for  municipal  purpose* 
Is  void  because  the  city  council  has  proceed- 
ed to  levy  the  same  In  contravention  of  tbe 
statute  and  there  is  no  other  adequate  rem- 
edy, the  collection  of  It  will  be  enjoined.  The 
rule  has  no  application  to  the  situation  pre- 
sented In  this  case.  The  board  of  trustees 
Is  no  part  of  the  taxing  power.  Its  office 
under  the  statute  (Acts  1899.  p.  61,  {  7;  Acts 
1901,  p.  8,  I  6)  Is  only  to  furnish  an  esti- 
mated rate.  The  board  of  commissioners 
levies  the  tax,  end  It  may  or  may  not  pro* 
ceed  to  levy  the  rate  oertlQed  to  It  according 
as  it  may  be  advised  touching  tbe  legality 
of  the  tax.  It  Is  not  a  party  to  this  action. 
Any  injunction  issued  In  this  case  will  not 
control  or  affect  its  action.  If.  as  plaintiff 
insists,  the  defendants  ire  acting  without 
authority  of  law.  tbeir  action  is  simply 
void.  No  matter  what  they  do,  they  do 
not  txeopass  upon  any  right  of  the  plaintiff. 
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Tbe  liabilities  contracted  by  them  are  per- 
Bonol,  and  do  not  .bind  the  county  or  tbe 
board  ot  county  commissioners.  If  the  board 
aasumes  to  pay  them,  there  la  a  remedy  by 
appeal  to  the  district  court,  whereupon  the 
authority  of  the  board  of  trustees  to  Incur 
the  liabilities  can  be  tested  and  tbe  legality 
of  Its  acts  determined.  It  will  be  time 
enough  for  tbe  plaintiff  to  complain  when 
tbe  board  of  commissioners  assumes  to  make 
the  levy  and  tbe  treasurer  undertakes  to  force 
collection  of  tbe  tax  so  Jerled,  or  when  the 
liabilities  contracted  by  them  are  recognized 
as  a  charge  against  tlie  county.  In  our  opin- 
ion this  action  is  premature,  In  that  It  does 
not  appear  that  the  plaintiff  Is  suffering,  or 
is  about  to  suffer,  any  injury  for  which  he 
bas  not  adequate  remedy. 

Counsel  cite,  also,  Foster  r.  Coleman  &  Alex- 
ander, 10  Cal.  270,  Andrews  v.  Pratt,  44 
Cal.  309,  Scliumacker  v.  Toberman,  56  Cal. 
608,  aud  Doau  v.  Board  of  Co.  Com'rs  of 
Logan  County  (Idaho)  26  Pac.  167.  An  ex- 
amination of  these  cases  shows  that  the  prin- 
ciple applied  In  them  has  no  application  to 
the  facts  of  this  case.  In  each  of  them  It 
was  sought  to  annul  or  enjoin  the  action  of 
the  local  municipal  board,  where  it  was  un- 
dertaking to  proceed  without  authority  or 
in  violation  of  law,  tbe  result  of  its  action 
being  a  distinct  trespass  upon  the  rights  of 
plaintiffs.  As  we  have  said,  it  does  not  ap- 
pear that  tbe  plaintiff  here  is,  or  will  be, 
directly  affected  by  any  action  taken  by  the 
alleged  board  of  trustees  of  the  school.  The 
demurrer  was  properly  sustained. 

The  judgment  is  affirmed,  with  costs. 

Affirmed. 

MILBTJBN  and  HOUiOWAT,  XJ^  concn^ 

(H  UoDt.  Ul) 

ANDERSON      NORTHERN  PAC.  RT.  CO. 
et  al. 

<Snpreme  Court  (tf  Montana.  April  80,  1900.) 

1.  Appeai^Disicissal— Uncbbtainit  of  Rm- 

OBD. 

It  appearing  from  the  order  denying  the 
motion  for  a  new  trial  that  the  defendants 
joined  in  tbe  motion,  and  tbe  notice  of  appeal 
frotn  tbe  order  indicating  that  only  one  of 
tbe  defendants  made  saoh  motion,  and  there  be- 
ing nothing  to  show  which  defendant,  the  court 
will,  of  its  owd  motion,  dismiss  such  appeal. 

2.  SAUB-^OinT  AFFELI.AI!ITft— EBBOBS  CoNSID- 
BBED. 

On  a  joint  appeal,  errors  not  common  to 
both  appellants  may  be  considered;  but  one 
of  them  may  not  assume  a  position  antsgonistie 
to  the  other. 

3.  Sauk— AssiGSMERTs  noi  Discussed. 

Assignments  of  error,   not  discussed  by 
counsel,  will  not  be  considered  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  8$  4256-4261.] 

4.  Masteb  Ann  Sebvaitt  —  Assuicmoir  or 
Risk— KnowLEOGE  of  Danoeb. 

Whether  a  brakeman,  struck  by  a  bridge 
8  feet  2  inches  above  tbe  track  when  on  gon- 
dola cars  the  platforms  of  which  were  3%  to 
4  feet  above  tbe  track,  knew  or  onght  to  oave 
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known  the  danger,  and  eo  assumed  the  risk,  is 
a  question  for  the  jury;  this  having  been  ma 
a  spur  track,  on  which  according  to  bis  tes- 
timony be  had  never  been  before,  and  he  tes- 
tifying that  when  be  got  oS  the  engine  and 
walked  under  the  bridge  to  get  to  the  cars 
he  did  look  at  it 

[Ed.  Note.--For  cases  In  point,  see  vol.  84^ 
Cent.  Dig.  Master  and  Servant,  f|  1072-10Sa] 

6.  Sahe— G021TBIBUTOBT  Neougx.-vck  —  Bx- 

CtJBB. 

A  brakeman,  etmck  by  a  low  bridge  of 
which  he  knew,  will  be  excused  from  what 
would  otherwise  be  contributory  negligence ; 
an  emergency  having  arisen  by  reason  of  the 
train  having  started  before  a  brake  was  released, 
and  be  being  engrossed  in  his  duty  of  releasing 
it,  it  not  responding  as  it  should  to  his  efforts, 
so  that  be  forgot  tbe  danger  or  did  not  ap- 
preciate that  be  was  in  close  proximity  to  it. 

[Ed.  Note. — For  cases  In  poinL  see  TOL  34, 
Cent.  Dig.  Master  and  Servant,  f  792.1 

6.  Appeal— Invited  Ebbob. 

One  may  not  complain  of  an  Instruction 
given  at  bis  request,  though  amended  by  the 
court:  the  amendment  not  making  it  any  more 

erroneous. 

[Ed.  Note. — For  cases  In  point,  see  toI.  3, 
Cent.  Dig.  Appeal  and  Error,  SS  3G02-3604.] 

7.  Nbqlioehce—Existehcb  or  Dutt. 

An  instmctioo,  in  an  action  against  a 
smelter  company  by  a  brakeman.  an  employs 
of  a  railroad  company,  who.  while  on  cars 
which  were  being  taken  out  from  the  smelter 
over  a  spur  track,  was  struck  by  a  bridge  orer 
the  track  constructed  and  maintained  by  the 
smelter  company,  that,  if  the  employes  of  the 
railroad  company  were  taking  out  the  cars 
at  the  invitation  of  the  smelter  company,  it 
owed  to  them  a  duty,  a  violation  of  which 
would  render  it  liable^  states  a  correct  rule 
of  law. 

[Ed.  Note. — ^E*or  cases  In  point;  see  voL  87, 
Cent.  Dig.  Negligence,  S8  42-i4.] 

8.  Saue— Question  fob  Jubt. 

Whether  a  smelter  company  was  negligent 
in  constructing  and  maintaining  a  bridge  over 
a  spur  track  to  its  smelter  ao  low  that  it  was 
dangerous  to  employes  of  the  railroad  company 
in  discharging  their  duties  about  It  is  a  ques- 
tion for  the  jury,  though  the  bridge  had  a  draw 
which  could  be  removed. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent.  Dig.  Negligence,  SS  316.  324.] 

8l  Thtai— Modifying  Instbuctions. 

Though  a  r^uested  instruction  b  correct, 
except  for  the  concluding  sentence,  it  is  not 
error  to  refuse  it.  insteacTof  correcting  it  and 
giving  it  as  corrected. 

[Ed.  Note. — l!\>r  cases  in  point,  see  ToL  46; 
Cent  Dig.  Trial,  fi  66a] 

10.  AravAii— Habhuss  Ebbob— Instbuctions. 

Where  an  instruction  stated  in  several  dif- 
ferent ways  the  duty  of  a  railroad  company  to 
its  employes,  It  cannot  be  held  that  the  ^ury 
selected  tbe  statement  which  is  substantially 
correct  and  rejected  these  which  are  erroDeous. 
IL  Masteb  and  Sbbvakt^Ddties  or  Uastkb. 

The  duty  of  a  railroad  company  to  its  em- 
ployes as  to  roadways  and  appliances  is  to 
exercise  ordinary  care  to  furnish  reasonably 
safe  roadways  and  appliances,  and  to  use  or- 
dinary care  and  diligence  to  keep  them  in  a 
reasonably  safe  condition. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34. 
Gent.  Dig.  Master  and  Servant,  IS  17%  2IS- 
226.1 

12.  Same  —  Contbibutobt  NBatiaENCE  —  As- 
suuPTioN  or  Bisk — Knowudge  of  Dangeb. 
To  charge  an  employ^  with  knowledge  as 
regards  the  defenses  of  contributory  Diligence 
and  aasumption  of  risk,  tt  Is  not  necessary  to 
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ahow  that  he  had  actaal  knowledge  of  the  ex- 
istence of  the  danger,  bat  merely  that  the  cir- 
cumstances were  such  that  a  reasonably  pru- 
dent man  ought  to  have  known  of  the  danger. 

[Ed.  Note.— For  cases  in  point,  see  vol.  34, 
Cent.  Die.  Maater  and  Servant.  ||  577,  &78, 
70e-T09.r 

Appeal  from  District  Court, '  Lewis  and 
Clarke  County;  J.  M.  Clements,  Judge. 

Action  by  Harry  Anderson  against  the 
Northern  Pacltlc  Railway  Company  and  the 
Helena  &  Uvlngstoa  Smelting  &  Reduction 
Company.  Judgment  for  plaintiff.  Defend- 
ants appeal.  Affirmed  as  to  smelting  com- 
pany ;  reversed  and  new  trial  ordered  as  to 
railway  company. 

Wallace  and  Donnelly,  for  appellant  rail- 
way company.  McConnell  and  McConnell, 
for  appellant  smelting  company,  T.  J.  Walsh 
and  R.  R.  Pmcell.  for  respondent 

HOLLOWAT,  J.  Harry  Anderson,  the  re- 
q^ondent,  was  a  freight  brakeman  employed 
by  the  Northern  Faclflc  Railway  Company. 
In  September,  1003,  be  was  Izjured  while 
In  tbe  performance  of  hla  dntles,  and  brought 
this  action  to  recover  damages  from  the 
railway  company  and  from  the  Helena  & 
liivlngaton  Smelting  &  Reductlpn  Companyt 
allying  negligence  on  the  part  of  the  de- 
fendant smelting  company  In  conatmcting 
and  maintaining,  and  on  the  part  of  the 
railway  ounpany  fn  permitting  the  con- 
atmctlon  and  maintenance  of,  a  certain  bridge 
or  trestle  over  the  track  of  the  railway  com- 
pany at  the  smelting  company's  c»)nceutrator 
at  Cwbln,  In  Jefferson  coonty.  Tbe  toldge  or 
trestle  was  used  by  tbe  smelting  company 
to  load  cars  with  ore  and  other  products  for 
sblpment  It  la  allied  that  this, bridge  or 
trestle  was  so  Iott  that  an  aaidcQrft  of  the 
railway  company  could  not  pass  under  It 
while  standing  upon  the  platform  of  an 
ore  car,  and  that  neither  the  smelting  com- 
pany nor  railway  company  erected  or  main- 
tained telltales  or  other  derlces  to  warn 
empIogrAi  of  tbe  railway  company  of  the 
ap!«oa6h  to  snch  bridge  or  trestle.  It  la 
farther  alleged  that  thla  bridge  or  trestle 
was  erected  over  a  spur  trade  operated 
1^  tbe  railway  company  for  tbe  use  of 
ttw  amelttng  company;  ttiat  on  tbe  day  of 
Hw  accident  the  defendant  railway  company 
operated  a  trahi  on  this  apnr  trade  at  the 
request  of  the  defendant  smiting  company, 
and  that,  while  tbe  plalntur  was  on  one  ot 
the  can  constltodng  tbe  train,  be  tame  In 
contact  witb  tbe  tlmboa  of  the  Iwidge  or 
traslle,  was  lakx^ed  from  tbe  train,  and 
severely  Injured.  The  detendant  railway 
company  denies  any  negligence  on  Its  part; 
denies  ibat  tbe  spur  track  la  upon  Its  rtght 
of  way,  bat  alleges  that  It  Is  upon  property 
owned  entirely  by  'Uie  defendant  smelting 
cwnpany.  It  admits,  however,  that  tbe  spur 
track  was  conatraeted  1^  ttia  Joint  efforts  of 
the  railway  compai^  and  tbe  smelting  com- 
panj.  Ilie  plalntUTs  contrlbntoxy  n^llgence 


and  assumption  of  risk  are  also  pleaded.  3%e 
defradant  smiting  company  denies  any  neg- 
ligence on  its  part;  alleges  that  the  spur 
track  was  constmcted  In  part  npon  ground 
owned  by  the  smelting  company,  and  In 
part  s^n  the  right  of  way  of  tbe  railway 
company,  and  that  while  It  was  built  by  the 
Joint  efforts  of  the  two  companies,  the  smelt: 
Ing  company  was  fully  repaid  by  the  railway 
company,  and  that  tbe  railway  company 
owns  the  spur  entirely.  The  smelting  com- 
pany admits  that  It  erected  the  bridge  or 
trestle,  but  alleges  that  the  qtan  of  the  bridge 
or  trestie,  Immediate  over  tbe  roadbed  or 
railway  trade  Is  constmcted  as  a  drawbridge 
solely  for  the  ben^t  of  tbe  railway  company, 
and  that  the  railway  company  has  tbe  ex- 
clusive omtrol  of  such  drawbridge^  It  also 
allies  that  the  plalntifTs  Injury  was  caused 
by  reason  of  the  brake  on  the  last  of  the 
cars  of  the  train  beli^E  ont  of  ori&e  throngta 
the  negligence  of  the  railway  company.  It 
also  pleads  the  defenses  of  contributory  neg- 
ligence and  assumption  of  risk.  All  tiie 
material  allegations  of  tbese  answers  are 
put  In  issne  by  the  r^les.  Tbe  plahitlff  re- 
covered Judgment,  and  each  defendant  gave 
Its  separate  notice  of  Intention  to  move  for 
a  new  trial,  prepared  its  separate  statement, 
and  made  Its  separate  assignments  of  errors. 
How  tbese  matters  were  submitted  to  tbe 
district  court  does  not  clearly  appear.  The 
court^s  order  to  as  follows:  "In  this  cause 
court  this  day  ordered  that  defendants  mo- 
tion for  a  new  trial  herein  is  dmled."  Tbe 
defendants  gave  a  Joint  notice  of  appeal 
and  only  one  nndertaldng  on  appeal. 

After  reciting  tbe  appeal  from  tbe  Judg< 
meat,  tbe  notice  of  appeal  reads:  "And  also 
from  an  order  made  and  entered  In  said  court 
and  cause  on  tin  2l8t  day  of  Augnst,  1905; 
overrollng  defendant's  moHoa  for  ne*r  trial 
In  aald  action."  While  a  motion  to  dlamlsa 
tbe  pretoided  appeal  from  the  orda  dmylng 
a  new  trial  has  not  been  made,  It  la  urged 
that  such  pretended  appeal  cannot  be  consid- 
ered. The  order  of  the  court  would  seem  to 
Indicate  that  the  defendants  Joined  in  tbe  mo- 
tion for  a  new  trial ;  while  the  notice  of  ap- 
peal In  tbe  case  Indicates  that  only  one  des 
fendant  made  anch  motion,  and,  if  tiiat  la 
true,  there  to  not  anything  to  Indicate  whldr 
defendant  did  ao.  We  therefore,  of  our  own 
motion,  dismiss  the  pretended  appeal  from 
the  order  enylng  a  new  trial  and  win  con- 
sider only  tbe  Joint  appeal  from  the  Judg- 
ment 

On  Bocta  ai)peal  counsel  for  the  respond- 
ent urge  that  the  appellants  must  Join  in' 
their  Bssl^mentB  of  error,  and  that  thto 
court  cannot  crasider  alleged  errors  not  com- 
mon to  both  appellants.  Tlie  authorities 
dted  In  aupport  of  this  contention,  b6\rever, 
are  not  dliecUy  In  point  They  are  from 
states  where  the  method  of  review  Is  by  writ 
of  error  and  refer  to  cases  where  Joint  aa- 
slgnments  of  error  were  mad&  This  4ue»> 
tion  has  not  been  beft»a  this  court  directly, 
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but  we  hare  heretofore  proceeded  upon  the  as- 
snmptlon  that  proper  practice  might  warrant 
the  affirmance  of  a  Judgment  as  to  one  Joint 
appellant  and  Its  reversal  as  to  another.  Cook 
T.  Gallatin  R.  Co.,  28  Mont  340,  72  Pac  678; 
City  of  Butte  v.  Cook,  29  Mont  88,  74  Pac. 
67;  Capital  Lamber  Co.  t.  Barth,  83  Mont 
94,  81  Pac.  994.  In  the  absence  of  any  an- 
thoritlea  directly  In  point  to  the  contrary, 
we  prefer  to  follow  the  rule  heretofore  adopt- 
ed, or  which  seems  to  be  Implied  by  the  po- 
sition which  this  court  has  heretofore  as- 
sumed. We,  however,  adopt  the  su^estlon 
of  counsel  for  respondent  to  this  extent: 
That  one  Joint  appellant  will  not  be  permit- 
ted to  assume  a  position  in  this  coort  antag- 
onistic to  bis  other  Joint  appellant  It  was 
evidently  one  purpose  of  section  1721  of  the 
Code  of  Civil  Pim^edure,  In  permitting  any 
aggrieved  party  to  appeal,  to  enable  one  de- 
feated party  to  urge  an  antagonistic  attitude 
as  against  another  defeated  party,  as  well  as 
against  the  successful  litigant,  by  a  sepa- 
rate appeal.  But  It  would  seem  aitlrely 
Inconsistent  with  proper  practice  to  permit 
one  of  two  Joint  appellants  to  assume  a  po- 
sition antagonistic  to  his  Joint  appellant  In 
so  far  as  the  position  of  either  of  these  ap- 
pellants Is  antagonistic  to  the  other,  it  will 
not  be  considered. 

The  railway  company  assigns  as  errors  the 
giving  of  instructions  4,  B,  7,  8,  9,  11.  and  13 
re^ectlvely.  The  defendant  smelting  com- 
pany assigns  as  errors  the  giving  of  instmc- 
tlons  6,  8,  10,  and  13  respectively.  As  the 
smelting  company  does  not  predicate  error 
upon  the  giving  of  instructions  4,  6,  7,  9.  or 
11,  it  is  presumed  to  be  satisfied  with  them. 
Counsel  for  the  smelting  company  do  not  dls^ 
cuss  the  assignments  of  error  predicated  up- 
on the  giving  of  any  Instructions,  In  their 
brief  they  say:  "We  will  not  enter  Into  the 
discussion  of  the  errors  committed  by  the 
court  in  the  Instruction  ^Ten  td  the  Jury,  as 
this  has  been  so  ably  done  by  counsel  for 
the  defendant  railway  company."  But  coun- 
sel for  the  railway  company  do  not  discuss 
the  giving  of  Instructions  6  <x  10,  and  there- 
fere  these  assignments  are  not  discussed  by 
any  one,  and  under  the  well-estabUshed  rule 
of  this  court  and  other  appellate  courts,  as- 
algaments  not  argaed  will  be  deemed  waived. 
We  therefore  eliminate  from  consideration 
the  assignments  predicated  upon  the  giTing 
of  instructions  6  and  10. 

The  common  errors  assigned  are  (1)  the 
refusal  of  the  court  to  grant  a  nonsuit;  (2) 
flie  giving  of  Instruction  No.  8;  and  (3) 
the  giving  of  instruction  No.  13.  Applyhig 
the  well-recognlzed  rule,  that  upon  a  motion 
for  nonsuit  tbose  facts  will  be  deemed  proved 
which  the  evidence  tends  to  prove,  it  ap- 
pears that  the  plaintiff  had  never  been  over 
the  Boulder  Branch  of  the  Northern  Pacific 
Railway  but  three  or  four  times  prior  to 
the  day  of  this  accident:  that  he  had  never 
been  on  this  spur  at  Corbla  before  that  day; 
tiiat  the  smelting  company  bad  loaded  torn 


cars  yrHh  concentrates,  one  of  which  cars 
stood  Immediately  under  the  bridge  or  tres- 
tle, and  the  other  three  beyond  it  The  super- 
intendent of  the  concentrator  requested  the 
train  crew,  of  which  this  plaintiff  was  a 
member,  to  take  these  loaded  cars  from  the 
spur  for  shipment  to  the  smelter  at  East  He- 
lena. The  locomotive  was  detached  from 
the  train  on  the  main  line  and  backed 
in  on  the  spur  nearly  to  the  car  beneath 
the  bridge,  the  entire  train  crew  riding. 
This  plaintiff  then  stepped  down  from 
the  locomotive,  walked  back  under  the 
bridge  or  treBtle  and,  as  was  bis  du- 
ty, removed  blocks  from  under  the  wheels 
of  the  cars,  saw  to  it  tbat  the  cars  were 
coupled  together,  that  the  air  was  propa-ly 
coupled  and  tlie  angle  cocks  properly  turned. 
He  walked  back  to  the  last  car,  mounted 
upon  the  platform  of  that  car  to  release  the 
ordinary  hand  brake.  "She  bridge  is  about 
8  feet  or  8.  feet  2  Inches  above  tit/e  track.  The 
cars  in  use  were  the  ordinary  gondola  cars, 
the  platforms  of  which  are  from  3*^  to  4 
feet  above  the  track.  The  plaintiff  is  a  man 
about  5  feet  9  inches  In  height  The  plain- 
tiff testifies  that  he  looked  down  in  going 
tmck  from  the  locomotive  In  performing  the 
duties  of  his  office.  About  the  time  plaintiff 
undertook  to  release  the  brake  on  the  rear 
car,  the  train  commenced  to  move,  and  by  the 
time  the  car  upon  which  he  was  standing 
reached  the  bridge,  the  train  was  moving  at  a 
rate  of  from  8  to  10  miles  an  hour.  The 
brake  did  not  respond  readily  to  plalntifTs 
efforts  and,  while  engaged  In  attempting  to 
release  It  and  while  his  attention  was  ab- 
sorbed in  this  duty,  he  was  struck  by  the 
bridge  and  injured.  There  were  no  telltales 
or  other  devices  for  warning  the  employes  of 
the  railway  company  of  their  approach  to 
tills  bridge,  and  the  plaintiff  testifies  that 
he  was  not  Informed  of  It  and  knew  nothing 
about  it  There  was  not  any  evidence  of- 
i  fered  by  plaintiff  respecting  the  control  of 
the  drawbridge,  except  tiiat  It  had  never 
been  removed  before  this  accident  and  when 
It  was  removed  afterwards,  it  was  done  by 
the  employes  of  the  smelting  company  and 
was  quite  a  difficult  undertaking.  It  ap- 
pears that  this  spur  was  used  by  the  railway 
company  for  general  commercial  purposes  in 
addition  to  the  business  of  the  smelting  com- 
pany. The  plaintiff  thai  offered  testimony 
showing  the  extent  of  his  injuries  and  rested 
his  case.  Each  of  the  defendants  moved  for 
a  nonanlt,  upon  the  ground  (generally  i^)eak- 
Ing)  that  the  plaintiff  had  failed  to  make  out 
a  case  sufficient  to  go  to  the  Jury.  These 
motions  were  denied,  and  error  ti  predicated 
upon  tlie  denial. 

It  Is  earnestly  urged  that.  If  the  plaintiff 
did  not  see  the  bridge  when  he  passed  from 
the  locomotive  to  the  rear  of  the  train,  he 
ought  to  have  seen  it  and  ought  to  have  ap- 
preciated the  fact  that  he  must  be  swept 
from  the  car  if  be  stood  upon  the  platform 
while  the  car  was  being  drawn  under  the 
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bridge,  and  by  the  cnrdae  of  ordinary  care 
he  wonld  have  seen  It  and  appreciated  sach 
tact;  and  therefore  he  la  chargeable  with 
sndi  knowledge.  Of  course,  every  master 
baa  a  i^t  to  «pect  tiiat  hia  serrant  will  be 
alert,  and  wlU  Inform  hlmaeU  of  eziatlng 
coDditlona  about  the  place  of  his  employ- 
in«it  The  master  la  not  required  to  famish 
ttie  serrant  with  eyes  to  see  and  ears  to  bear. 
It  Is  also  a  rale  that  the  serrant,  upon  diter* 
lug  13ie  serrlce,  assumes  the  rl^  and  perils 
Incident  to  flie  employment,  so  far  as  satih 
risks  and  perils  are  open,  v»parent;  and  dta- 
cernlble  by  a  person  of  bis  age  and  capacity 
In  the  ocerctee  of  reasonable  care  for  his  own 
safety.  Bat  we  do  not  think  that  these  rales 
are  at  all  inconsistent  with  that  heretofore 
adopted  tbls  court,  namely;  If  the  ques* 
tlona  whether  the  swrant  knew  or  oagtat  to 
bare  known  of  the  danger  are  In  dlspate,  and 
from  title  tacts  stated,  **dllirerent.  cooclnslons 
Ballot  be  drawn  by  different  men  of  fair, 
sonnd  minds,  then  the  matter  mast  go  to  the 
Jnry;  bat  If  only  one  conclusion  can  be 
readied  men  of  fiilr,  sound  mlnd^  the 
determination  Is  for  the  'court'*  Frosser  t. 
Mont  Oentral  By.  Co.,  17  Mont  872,  43  Paa 
81,  30  L.  R.  A.  814;  HcCabe'r.  Montana 
Central  Ry.  Ca.  SO  Mont.  323,  76  Pac.  701. 
Tbe  MeCabe  Case  Illiterates  the  principle  In- 
rolred  bne.  In  fliat  case  the  plaintiff  was  a 
switchman  employed  In- the  yarda  at  Great 
Falls.  He  had  frequently  had  occasion  to 
«ee  fhe  different  switch  stands  In  the  yards; 
but  this  court  In  rererelng  the  district  court 
for  granting 'a  nonsuit  held  that  wbetbo;  tbe 
plaintiff  assumed  the  risk  necessarily  depend- 
ed upon  his  knowlec^  or  means  ot  knowl- 
edge as  to  the  location  of  switch  stand  No. 
2,  ttiat  Is,  bis  knowledge  or  means  of  knowl- 
edge of  Its  close  proximity  to  the  track,  and 
that  upon  the  plaintiff's  dmlal  of  such  knowl- 
edge and  the  drcumstances  appearing  from 
the  erldence,  which  did  not  present  so  strong 
a  case  for  the  plaintiff  as  do  the  facts  abore 
narrated,  the  motion  for  nonsuit  should  hare 
been  dmled  and  the  questlim  of  his  knowl- 
edffe  or  opportunity  of  knowing  left  to  the 
Jury. 

The  plaintiff  was  not  required  to  carry  a 
rale  with  him  and  measure  the  fflstanoe  fn»n 
Hie  bridge  to  the  platform  of  the  car  where 
he  stood,  and  the  mere  fitct  that  he  may  bare 
noticed  on  tbe  first  Mp  which  he  made  on 
ttils  spar.  If  he  did  do  so,  that  the  bridge 
timbers  were  only  about  ^^txt  Inches  abore 
the  t<9  of  the  gondola  car  is  not  sufficient  to 
Justify  a  court  In  saylnft  as  a  matter  of  law, 
ttat  he  should  hare  appreciated  the  danger 
to  himself  In  case  be  should  attempt  to  ride 
upon  the  platform  of  the  car  while  It  was 
being  drawn  under  the  bridges  And  this  Is 
not  opposed  to  the  doctrine  announced  In 
Jesmlngs  r.  Railway  Co.  (Wash.)  34  Pac; 
937,  cited  by  couns^  for  tbe  railway  com- 
pany. In  that  case  the  plaintiff  permitted 
blms^f  to  stand  between  a  britik  wall'  and 
a  passing  car  where  the  space  waa  only 


8%  inches,  but  the  court  said:  *^ad  the 
space  been  10  or  12,  or  14  IndieB,  the  man 
might  readily  hare  been  decelred  and  hare 
been  led  Into  trouble."  And  so,  in  this  case, 
we  are  not  pr^red  to  say  that  If  the 
space  between  the  idattorm  of  the  car  and 
tbe  bridge  bad  been  but  (me  foot  or  two  feet; 
and  plaintiff's  duty  bad  not  required  his  at- 
trition away  from  the  bridge  he  ml^t  not 
then  bare  been  diatged  with  knowledge  of 
the  danger,  but  this  we  do  not  decide.  How- 
erer,  had  he  obsenred  the  bridge,  whtrii  he 
says  he  did  aot,  we  are  not  pr^iared  to  say 
that  he  ought  to  hare  apprediUed  the  fact 
that  the  distance  between  tiie  platform  of  the 
car  and  the  bridge  was  iHUy'4  or  44i  feet 
We  think  the  case  presented  by  this  plain- 
tiff was  much  stronger  than  that  in  the  Me- 
Cabe Case;  but  the  decision  ba  the  McCabe 
Case  completely  disposes  of  the  contentions 
made  by  counsel  for  appellants.  Tbe  moti<»ui 
for  n<msult  were  properly  oTerruled. 

Instractlon  No.  8  Is  as  follows:  "Ton  are 
Instracted  that  although  you  should  find  that 
the  plaintiff  knew  of  the  esl^nce  of  the 
bridge  or  trestle,  and  knew  that  it  was  so 
low  as  that  be  could  not  pass  under  it  In 
safety,  standing  where  he  stood  at  the  time 
he  was  Injured,  yet  If,  at  the  time  he  was 
injured,  he  iras  ei^aged  In  dlsdiai^lng  his 
duties  as  a  brakonan,  and  bf  reason  of  his 
attention  to  his  duHes,  and  his  absorption 
In  flielr  discharge,  he  omitted  for  the  moment 
to  think  of  the  bridge,  or  thinking  of  It  did 
not  recognize  that  the  train  had  already  pro- 
ceeded so  far  as  would  bring  him  In  contact 
with  it;  and  you  further  bellere  from  the 
eridmce  that  a  reastmably  prudoit  man,  un- 
der all  the  rireumstances,  might  hare  omitted 
for  the  moment  to  bear  In  mind  the  dangOT, 
or  to  recognise  that  he  was  in  such  dose 
proximity  to  tbe  bridge^  conslderii^  the  qpeed 
at  which  tiie  train  was  going,  then  the  plain- 
tiff was  not  negligent  In  forgetting^  if  he 
did  torge^  about  the  bridge,  or  In  falling  to 
recognize,  if  he  did  tall  to  reo^iie,  how 
close  he  was  bdng  brought  to  It*'  This  bt- 
stractlon  Inrolres  a  consideration  of  the  ques- 
tion :  May  ja  serrant;  with  knowledge  of  an 
nlstlng  dangOT,  excuse  himself  from  what 
would  othwwlse  be  his  contrlbotory  negli- 
gence by  Sirring:  "I  knew  the  dan^,  but 
for  the  moment  I  was  so  cranpletely  engross- 
ed in  the  performance  of  my  duties  that  I 
fb^ot  tiie  danger  or  iOA  not  appreciate  the 
fact  that  I  was  In  dose  proximity  to  It?" 
That  there  Is  a  wdl-establlshed  rule  of  law 
respecting  this  question  is  conceded.  The 
extent  of  the  rale  rather  than  its  existence 
Is  tbe  subject  of  ocmtrorersy.  It  baa  been 
rariously  stated  tqr  rarious  courts  and  text- 
writers,  and  in  many  Instances  the  concln- 
aions  reaclwd  are  not  recondiahlew  But  the 
trend  of  tbe  modera  decisions  Is  towards  tbn 
rale,  conslderedjnore  homane  ftx>m  the  stand- 
point of  the  serrant  which  reeolres  itself 
Into  a  declaration  that  If  the  serrlce  Is  of 
such  a  character  as  to  across  the  attention 
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of  the  servant  the  master  may  not  Bay  the 
servant  should  have  divided  his  attention 
between  the  performance  of  the  particular 
duty  and  keeping  a  lookout  for  danger.  In 
other  words,  If  the  servant  has  two  duties 
to  iierform,  one  to  dp  the  work  of  his  office 
and  the  other  to  be  vigilant  In  loking  out  for 
danger,  his  failure  to  perform  the  latter  will 
no^  as  a  matter  of  law,  constitute  contrlbn- 
tory  Diligence,  where  such  failure  results 
from  the  necessary  observance  and  perform' 
ance  of  the  former,  where  such  observance 
and  performance  er^ross  his  attehtlon,  if  n 
reasonably  pmdent  man  under  like  <Arcnm- 
stancee  would  hare  been  likely  to  make  the 
same  mistake.  And  the  reason  for  the  rule 
is  apparent  It  goes  without  saying  that,  If 
the  servant's  attention  is  engrossed  by  the 
performance  of  one  duty,  It  cannot  be  divid- 
ed l>etween  the  performance  of  that  and 
of  another ;  and  It  would  be  a  harsh  rule  in- 
deed which  would  permit  the  master  to  say 
to  his  servant:  "You  must  perform  the  du- 
ties of  your  position,  even  though  such  per- 
formance requires  your  undivided  attention, 
and  at  the  same  time  you  must  give  a  portion 
of  your  attention  to  known  dangers  or  suffer 
the  consequences  of  an  accident" 

We  think  the  rule  we  have  announced  Is 
supported  by  the  decided  weight  of  modem 
authority.  In  substance  It  is  announced  in  1 
Labatt  dn  Master  and  Servant,  S  850.  That 
author,  after  considering  the  Inapplicability 
of  the  doctrine  to  defeat  the  plea  of  assumed 
risk,  says :  "A  materially  different  situation 
Is  presented  where  the  fact  is  considered  In 
regard  to  Its  bearing -upon  the  question  of 
how  far  the  servant's  close  attention  to  his 
duties  tends  to  rebut  the  Inference  of  contrib- 
utory negligence.  In  this  point  of  view  the 
effect  of  the  decisions  may  me  summed  up  as 
follows:  Where  the  servant  failed  to  take 
snch  precautions  as  were  appropriate  for  the 
purpose  of  protecting  himself  at  the  moment 
when  the  accident  occurred,  evidence  that 
such  failure  was  due  to  the  fact  that  his 
attention  was  engrossed  by  his  duties  Is  al- 
ways competent  for  the  purpose  of  rebutting 
the  Inference  of  contributory,  negligence 
which  might  otherwise  be  drawn  from  his 
conduct;  and  If  snch  evidence  Is  offered,  a 
court  Is  very  seldom  Justified  In  declaring 
him  to  have  been,  as  a  matter  of  law,  want- 
ing In  proper  care."  A  long  list  of  modmi 
authorities  Is  cited  In  support  of  the  text 
And  we  think  the  author  Is  entirely  consist- 
ent too.  In  section  851,  wherein  he  announces 
the  limits  of  the  doctrine,  as  follows:  "To 
jusltfy  applying,  for  the  servant's  benefit, 
the  doctrine  stated  In  the  last  section,  it 
must  appear  from  the  evidence  that  the  cir- 
cumstances were  either  such  as  to  create  a 
situation  approaching  to  or  constituting  an 
emergency,  or  such  as  to  exhibit  the  servant 
in  the  light  of  a  person  who  was  discharging 
a  duty  which  demanded  an  unusual  amount 
of  attention.  The  effect  of  allowli^  it  to 
operate  In  cases  where  he  was  merely  dis- 


charging, under  normal  conditions,  acmie  ordi- 
nary function  incldmt  to  bis  employmmt 
would  manifestly  be  to  render  the  defense  of 
contributory  negligrace  little  more  than  a 
merely  nominal  protection  to  the  master."  Of 
course,  if  the  evidence  showed  that  the  plaintiff 
was  merely  performing  his  ordinary  duties  un- 
der normal  conditions,  we  are  not  ready  to  say 
<  and  it  is  not  necessary  forus  toaay  Inthlscase) 
that'  he  could  excuse  himself  by  asserting 
that  be  forgot  a  known  danger,  although  some 
of  the  antborltles  appear  to  go  to  this  extent, 
but  In  this  Instance  every  requisite  of  die 
rule  we  have  announced  Is  fully  met  The 
evidence  is  ample  to  show  that  an  emergency 
arose.  The  train  started  before  the  brake 
was  released.  Plaintiff's  duties  required  him 
to  act  promptly  and  with  dispatch.  The 
brake  refused  to  respond  as  It  should  have 
done,  and  plaintiff's  attention  was  absorbed 
in  attemptipg  to  perform  his  duty.  The 
facts  In  Cummtngs  v.  Helena  &  Ltvingstmi 
Smelting  &  Reduction  Company,  26  Mont 
434,  68  Pac.  852,  are  quite  different  from 
those  In  this  case,  and  the  doctrine  there 
announced  we  think  is  not  Inconsistent  with 
the  rule  Just  stated.  In  our  opinion,  instmc* 
tlon  No.  8,  fairly  states  Uie  law.  Whether 
this  doctrine  Is  applicable  against  the  de- 
fense of  assumed  risk  is  not  before  us.  It 
Is  only  argued  as  presented  by  instructions 
8  and  13  given,  and  the  railway  company's 
refused  instructions  2  and  3,  and  these  all 
have  to  do  with  the  question  of  contributory 
negligence  and  not  with  the  defense  of  as- 
sumed risk. 

Instruction  No.  13  Is  erroneous,  but  it  is 
not  subject  to  the  attack  made  upon  it  by 
counsel  for  the  railway  company,  and,  as 
the  smelting  company  relies  entirely  upon 
the  argument  made  by  the  railway  company. 
It  Is  not  open  to  attack  at  all  In  this  case.  It 
Is  not  open  to  the  particular  attack  made  by 
the  railway  company  for  the  reason,  tbat  It 
is  practically  the  same  instruction  as  No.  6 
requested  by  that  company.  The  Instruction 
as  given  Is  as  follows:  "Before  the  plaintiff 
can  be  excused  for  falling  to  see  the  tram- 
way, if  yon  find  that  a  rvasouable  person 
exercising  reasonable  watchfulness  ought  to 
have  seen  It  it  must  appear  from  the  evi< 
dence  that  his  duties  were  claiming  his  at- 
trition, and  therefore  drawli:^  his  attention 
from  the  tramway  and  other  visible  things 
from  the  time  when  he  first  could  have  seen 
it;  and  if  there  was  any  reasonable  period 
from  the  time  that  he  stepped  on  the  ground 
beside  the  engine  at  the  gangway,  while  he 
was  walking  toward  the  tramway,  during 
which  he  had  no  duty  of  the  kind  referred  to 
to  perform,  or  before  his  duties  began  which 
period  was  reasonably  sufficient  to  have  en- 
abled a  person  not  engrossed  in  duties  to 
have  noticed  the  tramway,  then  you  are  in- 
structed that  the  plaintiff's  failure  to  notice 
It  under  snch  circumstances,  would  be  con- 
tributory negligence  and  would  prer^it  his 
tecoTery  In  tlihi  action,  unless  feu  sbould 
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also  find  from  fho  evidence  tbat,  at  flu 
mommt  of  the  acddent,  bis  attention  wu  so 
l^r  abBorbed  In  llie  dlacbarge  of  duties  re- 
quired of  him  at  tbat  moment  that  he  omitted 
to  think  of  the  bridge."  The  court  omitted 
an  (^enlng  aentence,  which  did  not  add  any- 
llilng  of  merit,  and  added  thoe  words:  "Un- 
less you  Bboold  also  find  from  the. evidence 
that,  at  the  momeat  ot  the  accident,  hla  at- 
tention waa  so  far  absorbed  In  the  discharge 
of  duties  required  of  him  at  that  monent  ttiat 
he  omitted  to  think  of  the  bridge,"  and  added 
a  farther  sentence  wfaldi  la  not  criticised. 
It  will  be  observed  that.  In  the  Instruction  as 
offered  by  ttie  railway  company,  tlie  rule  Is 
announced  that;  In  order  for  plaintiff  to  ex- 
cuse hla  failure  to  aee  the  tramway,  his 
duties  nrasfhave  been  claiming  his  attention 
from  the  time  when  he  first  could  have  seen 
it  The  amendment  made  1^  the  court  only 
limits  this  like  doctrine  to  the  particular 
moment  of  time  when  the  plaintiff  was  In- 
Jnred.  and  however  erroneous  the  Instruction 
ia,  it  waa  not  made  any  more  so  by  the 
amoidment  and  the  railway  comiiany  cannot 
complain  that  the  court  announces  a  rule  of 
law  wbicb  It  itself  bad  urged  upon  the  court. 
We  tblnk  fliere  is  not  any  difference  what- 
ever in  principle  between  Qie  rule  embraced 
In  the  Instruction  as  offered  and  the  one  In 
the  amendment 

Connsd  for  the  smelUng  company  urge 
that  the, court  erred  In  refusing  ita  offered 
Instruction  Ko.  8,  as  folio wa:  "The  court 
further  Instructa  you  that  before  you  can  find 
in  favor  of  the  plaintiff  as  against  the  smelt- 
ing company,  yon  must  find  that  aald  amelt- 
Ing  company  owed  a  duty  to  the  plaintiff 
and  failed  to  exercise  <niUnary  care  or  skill 
towards  him,  by  whldi  failure  the  plaintiff, 
wlfhoot  contributory  negligence  on  ha  part, 
anfferedthelnjurycomplalnedof.  Indetermtn- 
Ing  thia  question  as  to  whether  the  smelthig 
company  owed  any  duty  to  the  plaintiff  yon 
will  take  into  consideration  tlie  fact  that  the 
plaintiff  had  no  contract  whatever  with  the 
smelting  con^iany;  Ibat  he  did  not  sustain 
the  relation  of  servant  to  master  to  the  de- 
fendant smelting  company;  but  that  the 
plaintiff  was  tbe  servant  of  the  defendant 
railway  company  and  not  under  Ibe  control 
or  direction  of  the  smelting  company,  and  If, 
upon  the  consldei-atlon  of  all  the  tacts  prov-' 
en  In  the  cas^  yon  find  that  the  defendant 
smelting  company  owed  no  duty  to  the  plain- 
tiff by  the  violation  of  which  the  injury  waa 
caused  on  the  part  of  the  smelting  company 
to  the  plaintiff,  then  yuur  verdict  should  be 
In  favor  of  the  defendant  smeltlpg  company." 
The  court  by  instruction  No.  6  <any  objection 
to  which  is  waived  by  the  failure  of  either 
defendant  to  argue  the  matter)  told  the  Jury 
In  effect  that  If  the  employes  ot  the  railway 
company,  Includhig  the  plaintiff,  were  taking 
out  the  cars  from  the  concentrator  at  tlie 
Invitation,  express  or  Implied,  of  the  smelt 
Ing  company,  tiien  the  smelting  company  did 
owe  to  sudi  employ^  a  duty,  any  violation 


vt  which  vnmld  render  that  company  llablei 
That  this  la  a  correct  rule  of  law  and  ap^t- 
cable  to  the  facts  of  tnls  case  can  hardly  be 
quoitloned.  The  rule  Is  stated  with  tin 
authorities  in  support  of  It,  In  21  Eiucy.  of 
Law  (2d  Ed.)  471,  and  Thompson  on  Neg- , 
llgence,  {(  078,  979.  Under  the  chrcnm- 
stances  of  this  case,  the  requested  instruction 
Na  8  could  hardly  have  failed  to  mislead  the . 
Jury.  The  court  having  submitted  a  correct 
rule  of  law  for  the  guidance  of  the  Jury, 
properly  refused  the  Inatmction  requested. 

It  Is  also  urged  by  the  smelting  company 
that  the  court  should  have  Inatructed  the 
Jury,  aa  a  matter  of  law,  that  If  the  bridge 
or  trestle  waa  built  with  a  drawbridge,  wbldi 
could  bo  removed  and  thereby  rendered 
harmless,  then  ttae  verdict  should  be  In  f avw 
of  the  smelting  company.  But  we  think  that 
was  also  properly  refused.  It  can  hardly  be 
said  that  the  mere  fact  that  the  bridge  could 
be  removed  would,  as  a  matter  of  law,  ab- 
solve the.  smelting  compai^  from  liability.' 
It  is  charged  with  negligence  in  cmstructing 
and  maintaining  the  bridge  so  low  that  it 
was  dangerous  to  the  employes  of  the  rail- 
way company  In  discharging  their  duties 
about  it.  Whether  the  construction  and 
.maintenance  of  the  bridge  in  the  manner  in 
which  it  waa  constructed  and  maintained, 
constituted  negligence  on  the  part  of  the 
smelting  company,  we  think  was  a  question 
to  go  to  the  Jury  under  proper  instructions. 

Counsel  for  the  smelting  company  also 
askeil  the  court  to  give  an  Instruction  num- 
bered 6,  which  might  have  been  proper  had 
It  not  contained  the  concluding  aentence: 
"And  if  he  (plaintiff)  knew  the  bridge,  was 
thwe  and  at  the  moment  forgot  tbe  aame, 
this  will  not  excuse  him."  Of  course,  this 
last  sentence  Is  dlrecUy  <vposed  to  the  doc-, 
trine  announced  In  Inatmctlon  Ko.  8,  glvrai- 
by  tbe  court  and  approved  by  us;  but  coun- 
sel In  their  reply  brief  say:  "Tbe  fact  that 
we  added  to  tbia  Instruction  the  following: 
'And  If  he  knew  the  bridge  was  there  and 
at  the  moment  forgot  the  same,  thia  will 
not  excuse  him,'  affords  no  excuse  for  not 
giving  that  porticm  of  the  charge  above  quot- 
ed. The  court  could  have  stricken  out  this 
portion  Just  as  he  added  a  modlflcatlon  to 
the  Instruction  13  as  requested  by  counsel 
for  the  railway  company."  The  court  of 
course,  might  have  stricken  out  this  objec- 
tionable sentence,  but  It  was  not  bound  to 
(to  En,  and  error  cannot  be  predicated  upon 
Its  refusal. 

So  far  aa  the  smelting  company  la  con- 
cerned, our  atiention  has  not  been  directed 
to  any  revraalble  o'ror  committed  by  tbe 
court  Upon  the  facts  the  case  waa  prop- 
erly submitted  to  the  Jury.  The  errors  as- 
signed which  are  prraented  by  this  company 
and  which  are  not  antagonistic  to  ita  Joint 
appellant  have  all  been  considered.  If  not 
discussed  separately. 

On  behalf  of  the  railway  company  It  la. 
urged  that  the  court  erred  In  giving  instruo- 
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tlons  4,  0,  7,  and  9.  InstructlonB  4  and  6 
deal  with  the  question  of  the  master's  duty 
to  the  Bervant.  In  No.  4  it  is  declared:  "A 
railway  company  is  bound  to  prorlde  salt- 
able  and  safe  material  and  structures  In  the 
construction  «f  Its  road  and  appurtenances, 
and  to  maintain  them  in  a  reasonably  safe 
condition."  Further  on  In  the  same  Instruc- 
tion there  Is  an  attempt  apparently  made  to 
limit  or  explain  this  sweeping  statement  as 
follows:  "The  railway  company  Is  not  to 
be  held  as  guarantying  or  warranting  abso- 
lute safety  under  all  circumstances,  but  Is 
bound  to  exercise  the  care  which  the  exi- 
gencies reasonably  demand  in  furnishing  a 
proper  roadbed  and  track,  and  in  keeping  the 
same  free  from  obstruction  with  which  its 
servants  are  likely  to  come  In  contact  and 
be  Injured  in  the  ordinary  discharge  of  their 
duties."  In  No.  5  it  Is  said  that  "the  defend- 
ant railway  company  was  bound  to  use  due 
care  as  between  It  and  Its  servants,  and  to 
keep  the  track  on  which  It  was  operating  its 
cars  at  the  time  the  plaintiff  was  Injured  In 
a  safe  condition  for  the  use  of  its  servants 
in  doing  the  work  for  which  their  duties 
devolved  upon  them."  And  further  on  in 
the  same  instruction  it  is  said:  "It  was 
bound  to  use  due  care  to  keep  them  in  a 
reasonably  safe  condition; "  and  again:  "If 
the  defendant  railway  company  did  not  own 
or  control  the  track,  It  was  bound  to  see 
that  It  was  kept  In  such  condition  as  that 
it  was  reasonably  safe  for  the  employes 
of  the  railway  company  to  do  their  work 
on  and  over  It."  It  is  unfortunate  that 
some  courts,  Including  this  one,  have  been 
extremely  careless  In  attempting"  to  define 
the  master's  duty  In  this  regard;  but  no 
useful  purpose  can  be  subserved  in  continu- 
ing the  like  practice  after  our  attention  has 
been  called  to  the  error  aa  Is  done  In  this 
instance.  ^ 

It  will  be  observed  that  In  Instruction 
No.  4  the  Jury  was  told  that  the  master's 
duty  Is  (1)  to  provide  suitable  a'nd  safe  ma- 
terials and  structures,  and  maintain  them 
In  a  reasonably  safe  condition;  (2)  to  exer- 
cise the  care  which  the  exigencies  reasona- 
bly demand  In  furnishing  a  proper  roadbed 
and  track,  and  in  keeping  the  same  free 
from  obstructions.  Was  the  Jury  to  under- 
stand that  this  was  Intended  to  be  two 
statements  of  the  same  rule,  or  the  state- 
ment of  two  different  rules,  and,  If  the  lat- 
ter, which  role  should  control?  In  fact 
neither  Is  a  correct  statement  of  the  lew.  In 
instruction  No.  5  the  master's  duty  Is  again 
defined  to  be  (1)  to  use  due  care  as  between 
Itself  and  its  servants;  (2)  to  keep  the  track 
In  a  safe  condition  for  doing  the  work  re- 
quired of  the  servant;  (3)  to  use  due  care  to 
keep  the  track  and  appliances  In  a  reasonably 
safe  condition;  and  (4)  to  see  that  the  track 
was  kept  in  such  condition  aa  that  it  was 
reasonably  safe  for  the  servant  to  do  his 
Work.  Having  read  these  Instructions,  the 
Svxy  might  properly  bare  drawn  any  one  of  a 


half  dozen  different  conclnslDna  as  to  the  mas- 
ter's duty  toward  the  servant;  but  the  most 
natural  conclusion,  it  seems  to  ns,  for  the  Jnry 
to  have  drawn,  would  have  been  that  the 
court  was  simply  stating  the  same  rule  In 
different  terms,  and  that,  In  fact,  the  vari- 
ous statements  were  intended  to  mean  the 
same  thing.  It  is  asking  altogether  too  much 
of  this  court  to  say  that  the  jury  selected 
the  one  statement  of  the  rule  which  Is  sub- 
stantially correct  so  far  as  It  goes,  and  re- 
jected the  other  statements  of  It  which  are 
erroneous.  The  rule  of  law  dining  the  mas- 
ter's duty  to  his  servant  in  this  respect  is: 
The  master's  duty  to  the  servant  is  to  exer- 
cise ordinary  care  to  furnish  reasonably  safe 
roadways  and  appliances,  and  use  ordinary 
care  and  diligence  to  keep  them  In  a  reason- 
ably safe  condition.  Union  Pac.  Ry.  Co.  t. 
Jarvl,  3  a  O.  A.  433,  63  Fed.  65;  4  Thompson 
on  Negligence,  |  37ft7.  We  hardly  think  this 
court  would  be  Justified  nnder  all  the  facts 
presented  by  this  record,  in  saying  that  it 
was  negllgrace  p&  se  on  the  part  of  the 
railway  company  to  operate  its  trains  under 
this  bridge  or  trestle. 

In  its  instruction  No.  7  the  court  said: 
"The  plaintiff  Is  not  required  to  prove  to 
your  satisfaction  that  he  Is  not  gnllty  of 
contributory  negligence;  the  defendants  mnst 
prove  that  he  was.  So  likewise,  the  plaintiff 
is  not  obliged  to  prove  to  yon  that  he  did 
not  know  of  the  existence  of  the  bridge,  and 
that  it  was  so  low  that  he  could  not  p^orm 
his  duties  in  safety.  The  defendants  must 
show  that  he  bad  such  knowledge."  And  In- 
struction No.  9  Is  as  follows:  "In  order  to 
establish  the  defense  of  assumed  risk  In  this 
case,  it  is  not  enough  that  it  should  appear 
from  the  evidence  that  the  plaintiff  knew 
of  the  existence  of  the  bridge.  You  must 
reach  the  conclusion  from  the  evidence,  not 
only  that  he  knew  of  the  existence  of  the 
bridge,  but  also  that  he  knew  it  was  so  low 
that  be  could  not  pass  nnder  it  in  safety 
while  standing  on  the  platform  of  the  car 
In  the  discharge  of  his  duties,  or  you  mnst 
find  in  favor  of  the  plaintiff  on  this  issue." 
Bach  of  these  Instructions  is  clearly  erro- 
neous. Actual  knowledge  on  the  part  of  plain- 
tiff of  the  existence  of  the  danger  is  made  the 
test  of  plaintiff's  assumption  of  risk.  If 
such  circumstances  were  shown  that  a  rea- 
sonably prudent  man  ought  to  have  known 
of  the  danger,  the  plaintiff  was  chargeable 
with  knowledge,  even  though  In  point  of 
fact  he  may  not  have  had  such  knowledge. 
In  4  Thompson  on  Negligence,  §  4647.  the 
rule  Is  more  fully  stated  as  follows:  "Negli- 
gent Ignorance  being  in  law  tantamount  to 
knowledge,  it  is  sufficient,  to  put  upon  the 
servant  the  disadvantage  of  accepting  the 
risk,  that  he  knew  of  the  source  of  dan^r, 
or  might  have  known  of  it  by  the  exercise 
of  that  measure  of  care  which  he  ought  to 
take  for  his  own  safety  under  the  circum- 
stances of  the  particular  case,  which  comes 
within  the  description  of  ordinary  or  reason- 
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aSle  care.  The  true  test  by  which  to  de- 
termine whether  the  Berrant  assumed  the 
risk  of  the  particular  danger  as  one  of  the 
ordinary  risks  of  his  employment,  and  wbeth* 
or  lie  was  guilty  of  contributory  negligence 
in  fadng  or  neglecting  .tfae  danger,  Is  to 
consider  whether,  under  all  the  snrroundiDg 
conditions,  he  ought  to  have  known  and  com- 
prehended the  danger,  and  not  whether,  in 
point  of  fact,  he  did  know  and  comprehend 
It" 

We  have  examined  the  other  assignments 
made  by  the  railway  company,  but  think 
they  are  without  merit 

As  to  the  defendant  Helena  &  LlTiugston 
Smelting  &  Reduction  Company,  the  judg- 
ment is  affirmed.  For  the  errors  in  giving 
Instnictions  4,  S,  7,  and  9,  the  Judgment  is 
xeTeraed  and  a  new  trial  ordered  a»  to  the 
defendant  Northern  Pacific  Hallway  Cbm- 
pany,  which  baa  specified  and  m^ed  these 

OTOTB. 

BRANTLY,  a  and  MILBUBN,  3^ 
concur. 

(34  Hont  US) 

GEINDROD  T.  ANGLO-AMERICAN  BOND 
CO. 

(Supreme  Court  of  Montana.  April  80,  1906.) 
'  1.  Fbauo  — Failse  RsFKBaBiiTATions— Bvi< 

DEKCE— StrVFICIBNCT. 

Evidence  examined,  and  held  Insufficient  to 
show  that  the  purchase  of  certain  bonds  by 
plaintiff  was  Induced  by  false  statements  on 
defendant's  part  contained  In  certain  dicolaxs. 

2.  Combers— Rescission— EsTOPPBL. 

Where  certain  bonds  purctiased  by  plaintiff 
mecifically  provided  that  tne  entire  coDtract  was 
ttierein  set  forth;  tliat  no  one  bad  antliorlty 
to  alter,  change,  or  modify  the  same  in  an; 
manner;  and  that  defendant  company  Issuing 
the  bonds  was  not  to  be  bound  by  any  state- 
ment,  promise,  or  agreement  not  therein  con- 
tained, made  by  any  person — plaintiff,  by  re- 
taining the  bonds,  making  monthly  payments 
thereon  for  more  than  a  year  after  the  date  of 
their  receipt,  and  further  obtaining  permission 
from  defendant  to  act  as  its  agent  in  the  same 
capacity  as  that  in  which  another  agent  was 
acting  at  the  time  plaintiff  entered  into  the 
contract  was  thereby  estopped  from  rescinding 
the  contract  on  the  groand  that  he  was  misled 
to  his  prejudice  by  any  representations  made 
by  such  other  agent  or  by  any  crrcular  given 
him  by  the  latter  or  mailed  to  him  by  the  com- 
pany before  or  after  receiving  the  bonds. 

3.  Pbaud— Reliance  on  Repbesentations. 

When  It  appears  that  a  party  claiming  to 
have  bpen  deceived  to  bis  prejudice  has  Investi- 
gated f  jr  himself,  or  that  the  means  were  at  hand 
to  ascertain  the  truth  or  falsity  of  any  represen- 
tations made  to  him,  his  reliance  on  such  repre- 
sentations, however  false  they  may  tiave  been, 
affords  no  ground  of  complaint 

[Ed.  Note. — For  cases  in  point  see  vol.  23, 
Gent  Dig.  Fraud,  »  10-23.] 

4.  CONTBAOTS— BBEACH— StlFFICIBNCT  OF  EVI- 
DENCE. 

Evidence  examined,  and  held  insuSicient  to 
show  a  breach  on  defendant's  part  of  the  con- 
ditions of  a  contract  with  plaintiff. 

Appeal  from  District  Court  Lewis  and 
Clarke  County;  J.  M.  Clements*  Judge. 


Action  by  Edward  Orlndrod  against  the 
Anglo-American  Bond  Company.  Judgment 
for  plaintiff  and  defendant  appeals.  Re- 
versed. 

T.  J.  Walsh,  H.  S.  Hepner,  and  Eugene  B. 
Hoffman,  for  appellants. 

BRANTLT,  a  J.  This  action  was  brought 
to  recover  from  defendant  certain  sums  of 
money  with  interest  thereon  from  Septem- 
ber 12,  1004,  amounting  in  the  aggregate  to 
$1,750,  which  the  plaintiff  alleges  be  paid 
to  defendant  under  contracts  Into  which  he 
was  Induced  to  enter  by  false  and  fraudu- 
lent representations  made  by  defendant  The 
complaint  contains  two  causes  of  action. 
Omitting  the  formal  parts,  the  first  of  these 
alleges.  In  substance,  that  on  May  12,  1903, 
plaintiff  and  defendant  a  corporation  or- 
ganized under  the  laws  of  California  and 
doing  business  In  California  and  also  In 
Montana,  entered  into  a  contract  whereby 
the  plaintiff  became  the  purchaser  from  de- 
fendant of  two  cumulative  cash  bonds,  num- 
bered 676  and  677.  That  the  plaintiff  wan 
Induced  to  enter  Into  said  contract  by  rea- 
son of  certain  false  and  fraudulent  represen- 
tations made  by  defendant,  contained  In 
printed  circulars  issued  by  and  under  the 
authority  of  the  defendant  and  accepted  and 
acted  upon  as  true  by  the  plaintiff,  as  fol- 
lows: (1)  That  In  said  circulars  defendant 
represented  to  plaintiff  that  bondholders  could 
surrender  their  bonds  at  any  transition  peri- 
od and  receive  the  amount  paid  to  date  Into 
the  maturity  fund,  plus  interest  at  6  per 
cent  per  annum,  which  representation  was 
false  and  fraudulent  and  made  for  the  pur- 
pose of  defrauding  plaintiff;  (2)  that  In  said 
circulars  defendant  represented  to  plaintiff 
that  bondholders  could  at  any  time,  when 
they  could  not  continue  their  payments  under 
the  terms  of  the  bonds,  have  the  amount 
paid  by  them  Into  the  maturity  fund  re- 
turned to  them,  with  6  per  cent  interest 
per  annum,  which  representation  was  false 
and  made  for  the  purpose  of  defrauding  the 
plaintiff.  That  plaintiff,  relying  upon  said 
representations,  purchased  said  bonds  and 
paid  to  the  defendant  at  different  times  sums 
aggregating  $310.  That  on  or  about  August 
1,  1004,  plaintiff  made  demand  of  the  defend- 
ant at  Its  home  office  at  San  Francisco, 
Cal.,  that  It  return  to  bim  the  amount  paid 
as  aforesaid,  but  that  It  refused  and  still 
refuses  .to  do  so.  That  In  said  bonds  It  Is 
provided  that  they  shall  mature  In  classes  A, 
B,  C,  D,  and  E,  and  that  bondholders  should 
have  the  privilege  of  withdrawing  In  any  of 
said  classes,  but  that  said  defendant,  with- 
out the  knowledge  and  consent  of  plaintiff 
and  against  bis  express  wish  and  instruc- 
tions, progressed  said  bonds  from  class  A 
through  intermediate  classes  Into  class  E, 
and  would  not  permit  plaintiff  to  withdraw 
Id  any  of  said  classes,  and  has  declared  said 
bonds  forfeited  because  plaintiff  has  failed 
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to  pay  tbe  assessment  In  class  E.  That  the 
dependent  upon  tbe  receipts  from  the  sale  of 
bonds  of  the  defendant  and  the  maturity 
fund  to  mature  bonds  sold  in  Montana  Is 
dependent  upon  the  receipts  from  the  sale 
bonds  within  tbe  state  of  Montana,  and  that 
defendant,  after  the  sale  of  said  bonds  to 
plaintiff,  discontinued  sales  in  Montana, 
thereby  making  Impossible  the  maturity  of 
the  bonds  sold  to  plaintiff,  thus  defrauding 
plaintiff.  And  that  plaintiff  has  fully  per- 
formed all  the  conditions  In  said  contract 
to  be  kept  and  performed  by  him. 

The  following  is  a  copy  of  one  of  the  bonds 
which  ts  made  a  part  of  the  complaint  with 
the  attached  privileges,  requirements,  and 
conditions,  so  far  as  the  same  are  pertinent 
to  the  present  Inquiry;  those  not  set  forth 
having  reference  only  to  the  loon  feature 
of  the  contract: 

*^ooo.oo  11.000:00 

*'ADgIo-Amerlcan  Bond  Company, 
Son  Francisco,  Oallfomla. 

"Cumulative    Cash  Bond. 

'^n  consideration  of  the  application  for  this 
bond  and  contract  and  of  tbe  sum  of  $5.00, 
received  with  said  application  as  a  registra- 
tion fee,  and  In  consideration  of  tbe  payments 
herein  to  be  made  and  of  the  agreements  to  be 
kept  and  performed  and  In  further  considera- 
tion of  the  benefits  flowing  from  the  require- 
ments, privileges  and  conditions  printed  on  the 
back  hweof,  the  Anglo-American  Bond  Com- 
pany promises  to  pay  Edward  Grindrod  of 
thecltyof  Helena,  stateof  Montana,  one  thou- 
sand dollars  in  gold  coin,  upon  the  maturity 
end  completion  of  this  bond  and  contract  in  ac- 
cordance with  tbe  privileges,  requirements  and 
conditions  printed  on  tbe  back  hereof  which 
are  hereby  made  a  part  of  this  bond  and  con- 
tract as  fully  as  !C  tbey  were  cited  at  length 
over  the  company's  signature.  In  witness 
whereof,  the  Anglo-American  Bond  Company 
has  executed  this  bond  ih  tbe  cil?  of  Sau 
Francisco,  California,  this  twentieth  day  of 
July,  1003. 

"Anglo-American  Bond  Company. 

"O.  O'Brien,  Manager. 

"[Seal  of  the  Anglo-American  Bond  Com- 
pany.] 

"Countersigned:   n.  L.  Paddock,  Auditor. 
"Privileges. 

"(2)  This  bond  shall  mature  and  be  pay- 
able when  there  has  accumulated  in  the  ma- 
turity fund  of  this  and  similar  bonds  the 
sum  of  one  thousand  dollars,  provided  that 
all  similar  bonds  of  prior  date  have  been 
matured  and  paid. 

"(3)  This  bond  may  be  surrendered  at  any 
maturity  period.  If  the  bondholder  shall 
surrender  this  bond,  the  company  shall,  upon 
thirty  days'  notice  In  writing,  pay  said  bond- 
bolder  a  sum  equal  to  tbe  aggregate  amount 
tbe  said  bondholder  shall  have  paid  into  the 
maturity  fond  plus  Interest  at  six  (Q)  p» 


cent  per  annum  as  rapidly  ss  accumulated 
In  the  matority  fond. 

"Requirements  and  CondltlonSw 
"(1)  Tbe  benefits  accruing  to  the  owners 
of  this  and  similar  cumulative  bonds  shall 
be  governed  by  the  date  of  their  original 
Issuance,  and  the  priority  of  said  date  shall 
determine  maturity  and  order  of  payment 

"(2)  Time  Is  the  essence  of  this  agree- 
ment All  payments  hereunder  are  due  and 
payable  on  the  first  day  of  each  and  every 
month  and  delinquent  on  the  fifteenth  there- 
of. 

"(3)  Failure  to  pay  any  monthly  payments 
on  or  before  the  fifteenth  day  shall  render 
this  bond  null  and  void  and  all  payments 
previously  made  shall  be  forfeited  and  shall 
revert  to  the  company. 

"{4)  Monthly  payments  on  this  bond  shall 
be:  Class  A,  one  dollar ;  claFS  B,  four 
($4.00)  dollars;  class  0,  seven  ($7.00)  dollars; 
class  D,  nine  ($9.00)  dollars;  class  E,  ten 
($10.00)  dollars,  and  after  maturity  eleven 
($11.00)  dollars,  subject  to  the  following  de- 
ductions monthly  for  the  pi-ofit  and  emolu- 
ment of  the  company:  Class  A,  twenty  cents; 
class  B,  fifty  cents;  class  C,  one  dollar; 
class  D,  five  dollars,  and  after  maturity,  one 
dollar ;  but  no  deductions  shall  be  made  from 
payments  to  class  E.  After  maturity  the 
bondholder  shall  pay,  on  or  before  the  fif- 
teenth day  of  January  and  July  of  each 
year  a  fee  of  $10.00  or  $20.00  per  annum, 
which  shall  go  to  the  maturity  fund  for  the 
benefit  of  unmatured  bonds  until  the  obliga- 
tions of  the  bondholder  are  fully  discharged. 

"(5)  Upon  maturity  of  this  bond,  the  com- 
pany shall  notify  the  registered  owner  and 
payments  of  eleven  dollars  per  month  shall 
then  begin  and  continue  until  all  the  obliga- 
tions of  the  bondholder  to  the  company  are 
discharged.  After  said  notice  of  maturity, 
the  bondholder  shall  forthwith  receive  a  loan 
of  one  thousand  dollars  in  gold  coin,  on  fur- 
nishing security  satisfactory  to  tbe  comiHiny. 
Said  loan  shall  be  subject  to  a  charge  of  ten 
dollars." 

"(10)  Failure  to  pay  the  sum  of  eleven 
dollars  on  tbe  first  day  of  any  month  or  be- 
fore the  fifte^ith  day  thereof  shall  render 
this  bond  null  and  v.old  aud  the  company 
may  proceed  to  foreclose  its  mortgage  and  sell 
aud  dlsirase  of  tbe  security  thereunder  with- 
out  notice  to  the  bondholder." 

"(IG)  The  agreement  between  the  company 
and  the' bondholder  is  fully  set  forth  berehi 
and  no  one  has  authority  to  alter,  change  or 
modify  tbis  bond  in  any  manner,  and  any 
statement  promise  or  agreement  made  by  any 
person  not  contained  herein  shall  not  be  bind- 
ing on  the  company  or  the  bondholder. 

"(17)  When  the  bondlwlder  has  been  noti- 
fied that  his  bond  has  progressed  from  one 
class  to  a  higher  class,  he  shall  send  bis 
bond  to  the  company  to  have  the  transfer  to 
new  class  Indorsed  thereon,  but  no  charge 
shall  be  made  for  such  Indorsement** 
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The  secoBd  caose  of  action  is  Idoitlcal  wltb 
the  first,  except  that  Its  purpose  Is  to  recorer 
the  Bom  of  $1,440,  paid  In  like  manner  on 
bonds  numbered  804  to  823,  IneloslTe,  ob- 
tained subsequent  to  those  made  the  basis 
of  the  first  cause  of  action,  and  with  like 
privileges,  requirements,  and  conditions. 
The  answer  Is  a  general  denial.  Upon  the 
Issues  thus  presented  the  cause  vas  tried. 
Defendant's  motion  for  a  nonsuit  harlng 
been  denied,  and  no  proof  being  offered  by 
It,  the  conrt  directed  a  verdict  and  Judg- 
ment for  plaintiff  for  the  amount  demanded, 
with  Interest  Defendant  has  appealed. 

The  first  assignment  Is  that  the  court 
erred  In  overruling  the  motion  fw  nonsuit 
The  grounds  of  the  motion  were:  (1)  That 
tliere  was  no  evidence  tending  to  show  any 
false  or  fraudulent  representations  wherry 
plaintiff  was  Induced  to  enter  Into  the  con- 
tract ;  (2)  that  the  evidence  shows  that  the 
plaintiff  failed  to  comply  with  the  terms  of 
the  contract  on  bis  part  upon  which  he  seeks 
to  recover ;  and  (3)  that  there  Is  no  evidence 
tending  to  show  that  the  defendant  ever 
demanded  settlements  at  the  maturity  or 
transition  periods  provided  for  In  the  con- 
tract or  any  of  them,  or  that  the  bonds 
were  advanced  from  class  to  class  and  finally 
into  class  E  without  the  plalntUTs  consent, 
or  tbat  be  was  denied  the  right  to  withdraw 
at  any  maturity  period,  or  that  the  defendant 
ever  discontinued  sales  In  tJie  state  of  Mon- 
tana, thereby  rendering  the  maturity  of 
-plaintiff's  bonds  impossible.  From  a  cursory 
examination  of  the  complaint  U  Is  apparent 
that  plaintiff  seeks  to  recover  on  one  or  the 
other  of  two  tlieories,  which  are  entirely 
inconsistent.  The  first  of  these  proceeds  up- 
on the  notion  that  the  contract  Is  void  by 
reason  of  false  and  fraudulent  representa- 
tions of  material  matters  upon  which  plain- 
tiff relied,  and  by  which  he  was  induced  to 
enter  Into  It.  The  second  alleges  two  dis- 
tinct breaches  of  the  contract:  First  In  the 
advancement  of  the  bonds  Into  class  B  with- 
out plaintiff's  consent,  a  refusal  to  i>ermlt 
plaintiff  to  withdraw  at  any  maturity  period, 
and  a  forfriture  for  failure  to  make  the 
payments  required  after  advancement  to  class 
E;  and,  second,  In  tbat  the  maturity  of 
the  bonds  sold  in  the  state  of  Montana  de- 
pended upon  the  sales  made  in  Montana  ex- 
clusively, and  that  defendant  ceased  to  sell 
bonds  in  Montana  after  the  purchase  by 
the  plaintiff,  thus  rendering  Impossible  for 
plaintiff's  bonde  to  mature  at  any  time.  It 
is  not  necessary  to  analyze  the  investment 
sebeme  conducted  by  the  defendant  corpora- 
tion or  to  discuss  at  length  the  character 
of  the  contracts  made  with  the  bondholders, 
tt  is  sufBcIent  to  my  tbat  the  plan  con- 
templated the  advancement  of  the  bonds 
successively  from  class  A  to  class  E  as  fast 
as  tbey  matured,  upon  notice  to  the  stock- 
bolder,  who  at  each  advancement  had  the  op- 
tion to  withdraw,  until  advancement  to  class 
E.  After  this  occurred  the  right  of  with- 


drawal ceased  until  final  maturity  In  tbb 
class.  This  Is  clearly  expressed  In  the  contract 
The  power  to  forfeit  for  failure  to  make  the 
monthly  payments  In  each  class,  and  until 
final  maturity  In  class  E,  was  vested  In  the 
defendant  Treatli^  the  complaint  as  stat- 
ing a  cause  of  action  for  a  rescission  of  tho 
contract  for  fraud  and  misrepresentation 
and  to  recover  back  the  money  paid  under  it 
there  is  no  evidence  before  us  to  sustain 
its  allegations  or  to  justly  the  verdict  The 
only  evidence  offered  was  a  copy  of  a  circular 
sent  to  plaintiff  after  the  contract  was  made. 
Plaintiff  stated  in  his  evidence  tbat  be  relied 
upon  the  statements  contained  In  a  circular 
given  him  by  one  Henry,  an  agent  of  defend- 
ant who  Induced  him  to  enter  Into  the 
contract  It  nowhere  appears,  however,  that 
the -two  circulars  contained  the  same  state- 
moits.  Assuming  this  to  be  the  fact  the  cir- 
cular Introduced  in  evidence  contains  no 
false  statement  es  to  the  nature  or  terms 
of  the  contract  The  portions  of  It  which 
are  pertinent  here  are  the  following: 

"Bonds  can  be  surrendered  for  face  value, 
and  loans  repaid  In  small  monthly  Install- 
ments of  f  11  i>er  month  per  |1,000  and  2  per 
ct.  per  annum. 

"Before  surrender  monthly  dues  are  $1.00* 
$4,00,  $7.00,  $9.00,  $10.00  in  the  different 
classes. 

"Loans  made  on  any  kind  of  approved 
security.  Withdrawals  and  6  per  cent  at 
any  transition  period.  Company  disclaims 
re^nslbillty  for  misstatements  of  agents. 
Read  your  bond  carefully. 

**Wltbdrawal  FrtvUeieai 

"Bondholders  can  surrender  their  bonds  at 
any  transition  period  and  receive  amount 
paid  to  date  Into  maturity  fund  plus  interest 
at  6  per  cent  per  annum.  This  Is  most 
Important  privilege  and  prevents  loos  In  caw 
of  illness  or  loss  of  employment 

**AdTantftges. 

**Payments  on  the  cumulative  cash  bonds 
are  $1.00  per  month  to  b^ln.  This  Is  In 
class  A.  The  bondholder  is  notified  when 
the  profits  in  this  class  entitle  him  to  pass 
to  class  B,  and  commencing  the  following 
month  bis  payments  are  $4.00  per  month. 
From  class  B  he  passes  to  claaa  C,  and  his 
payments  are  Increased  to  $7.00  per  month; 
thence  to  class  D,  $0.00  per  month.  From 
class  D  be  passes  to  class  E,  paying  $10.00 
per  month.  It  will  be  seen  that  the  loans 
accrue  quickly,  for  5  bonds  accumulate  1 
maturity  In  class  A,  4  In  Class  B,  3  In  class 
C,  5  In  class  D,  and  1  In  class  E.  Five  bonda 
sold  in  one  day  mean  one  progression  from 
class  A  and  so  on. 

"Other  Advantages. 

"(1)  If  you  cannot  continue  your  payments 
the  money  yon  have  paid  Into  maturity  fund 
Is  returned  wltb  6  per  coit  interest  as  pro- 
vided In  the  bond."  ^  . 
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There  Is  no  otber  statement  which  under- 
takes to  represent  the  terms  of  the  bonds 
and  the  rights  accorded  to  the  purchaaer. 
ComparlDS  the  foregoing  with  the  privileges, 
requirements,  and  conditions  which  are  at- 
tached to  and  form  a  part  of  the  bonds,  they 
correspond  exactly  with  them,  and  In  no 
sense  of  the  term  can  they  be  regarded  as 
false  statements.  But,  even  If  they  were, 
the  circular  distinctly  require  the  purchaser 
to  read  the  bonds.  One  of  the  conditions  at- 
tached to  the  bonds  themselves,  which  the 
plaintiff  saysberead,  specificallyprovldesthat 
the  entire  contract  is  set  forth  in  the  bonds, 
that  no  one  has  the  authority  to  alter,cbange, 
or  modify  the  contract  in  any  manner,  and 
that  the  company  is  not  to  be  bound  by  any 
statement,  promise,  or  agreement,  not  con- 
tained tlierein,  made  by  any  person.  When 
the  plaintiff  received  and  read  bis  bonds.  It 
vras  his  privll^e  then  to  rescind  his  contract 
If  he  found  that  he  iiad  been  misled.  Hav- 
ing elected  to  retain  them,  he  cannot  now  be 
heard  to  say  that  he  was  misled  to  his  prej- 
udice by  any  representations  made  by  Henry, 
<»  by  any  circular  given  him  by  Henry  or 
mailed  to  him  by  the  company  before  or 
after  that  time.  For  the  evidence  shows  fur- 
ther that  he  made  monthly  payments  for 
more  than  a  year  after  that  date,  and  actual- 
ly obtained  permission  from  the  company  to 
act  as  Its  agent  in  the  same  capacity  as 
that  In  which  Henry  was  acting  at  the  time 
he  entered  Into  the  contract  When  It  ap- 
pears that  a  party,  who  claims  to  ha're  been 
deceived  to  his  prejudice,  bas  investigated 
for  himself,  or  that  the  means  were  at  hand 
to  ascertain  the  truth  or  falsity  of  any  repre- 
sentations made  to  him,  his  reliance  upon 
such  representations,  however  false  they 
may  have  been,  affords  no  ground  of  com- 
plaint Pierce  t.  Teu-Eyck,  9  Mont  353,  23 
Pac.  423;  McCormick  v.  Hubbell,  4  Mont  99, 
6  Pac.  314;  Slaughter's  Adm'r  v.  Gerson,  13 
Wail.  <U.  S.)  379,  20  L.  Ed.  627;  Osborne  v. 
Missouri  Pac.  Ry.  Co.,  98  N.  W.  685;  Andrua 
T.  St.  Louis,  S.  &  B.  Co.,  130  XT.  S.  643,  9  Sup. 
Ct  645,  32  L.  Ed,  1064;  Cagney  v.  Coson,  77 
Ind.  494;  Salem  Rubber  Co.  v.  Adams,  23 
Pick  (Mass.)  256;  Famsworth  v.  DufCner,  142 
U.  S.  48,  12  Sup.  Ct.  164,  35  L.  Ed.  931 ;  Long 
T.  Warren,  68  N.  Y.  426. 

Viewing  the  complaint  now  as  one  for 
breach  of  the  contract  there  Is  no  evidence 
to  sustain  a  cause  of  action  for  the  breaches 
alleged.  The  evidence  shows  that  the  de- 
fendant whenever  the  bonds  were  ready  to 
be  advanced  from  one  class  to  another,  duly 
notified  the  plalntlfT  of  that  fact  and  that 
the  plaintiff  Immediately  made  remittances 
to  meet  the  increased  payments  required 
by  each  advance.  There  Is  no  suggestion  in 
the  evidence  that  the  plaintiff  ever  at  any 
time  requested  at  any  maturity  or  transi- 
tion period,  or  at  any  other  time,  the  privilege 
of  withdrawal,  until  August  904,  three 
months  after  be  had  ceased  to  make  any  pay- 
ments whatever,  and  he  bad  received  notice 


that  the  contract  would  be  forfeited  unless 
prompt  payment  shoald  be  made.  Nor  Is 
there  any  evidence  that  the  maturity  fund, 
out  of  which  the  plaintiff  expected  to  hare 
his  bonds  paid,  depended  exclusively  upon  ttie 
sale  of  bonds  made  In  the  state  of  Montana. 
This  Is  not  a  stipulation  in  the  bond.  Nei- 
ther Is  there  anything  In  the  circular,  nor 
on  the  face  of  the  bonds  themselves,  nor  In 
any  of  the  conditions  attached  thereto,  to 
indicate  that  any  bond  depended  for  its 
maturity  upon  the  fimds  derived  from  sales 
of  bonds  at  any  particular  locality.  So  that 
from  whatever  point  of  view  we  examine 
the  evidence,  we  do  not  find  any  Justiflca- 
tlon  for  the  action  of  the  district  court  in 
overmllng  the  motion  for  nonsnlt  It  should 
have  been  sustained.  We  have  assumed  for 
present  purposes  that  the  complaint  states 
a  cause  of  action  on  one  or  the  other  of  the 
two  theories  mentioned.  We  do  not  care  to 
be  understood  as  expressing  any  opinion  on 
this  subject  Its  snfflclency  was  challaiged 
in  the  district  court  by  demurrer.  The  de- 
murrer, however,  was  never  passed  upon  by 
the  district  court  for  the  reason  that  tbe  de- 
fendant Itself  agreed  that  It  might  be  over- 
ruled. So  tbe  qnestlon  of  tbe  sufficiency  of 
the  complaint  la  not  among  those  properly 
before  this  court  for  judgment  These  re- 
marks apply  also  to  the  second  canse  of  ac- 
tion. 

Since  the  judgment  must  be  rerersed  for 
the  reasons  stated,  it  is  not  necessary  to 
notice  other  assignments  of  error. 

The  ju^ment  Is  reversed,  and  the  came 
la  remanded. 

Reversed  and  remanded. 

HILBUBN  and  HOLLOWAT,  JJ..  concur. 

OS  Idaho.  US) 

COLEMAN  et  aL  v..  JAGGERS. 

(Supreme  Court  of  Idaho.    Feb.  28,  1906.) 

1.  Quieting  Tctli^— AnvsBSE  Cuncs — Right 
OF  Action. 

noder  the  provisions  of  section  4538,  Rev. 
St  1887.  an  action  may  be  brouglit  by  aoj 
person  a^inst  another  who  claims  an  estate 
or  interest  in  real  property  adverse  to  him  for 
the  purpose  of  determining  such  adverse  claim. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Quieting  Title,  |  SL] 

2.  Saui^Neckssitt  of  Posbesbioh  ahd  Le- 

OAi.  Title.  ' 

Uuder  tbe  jurisdiction  and  practice  in  equi- 
ty, independent  of  statute,  a  bill  to  quiet  title 
cannot  be  maintained  unless  the  possession  and 
legal  title  are  in  the  complaint;  but  that  rule 
of  equity  practice  has  been  jkreatly  modi6ed  by 
the  provlsionB  of  section  4538,  Rev.  St.  ISSi, 
in  this  state,  and  an  action  may  be  maintained 
although  the  plaintiff  have  neither  the  posses- 
sion nor  the  legal  title  thereto. 

[Ed.  Note. — For  cases  in  point  see  ToU  41, 
Cent.  Dig.  Quieting  Title,  §  54.] 

.3.  Same— Who  Mat  Sue. 

Under  the  provisions  of  said  section  4538. 
Rev.  St  18S7,  a  snit  may  be  brought  by  any 
one  claiming  some  right  or  interest  Ui  land  to 
determine  any  adverse  claim  thereto.- 

[Eid.  Note. — ^Fer  cases  bi  point  >ee  veL  41, 
Gent  Dig.  Quletinc  Title,  U  «MMJ 

Digitized  by  Google 


Idaho) 


OOLSMAN  T.  JAGG£B& 


896 


4.  AcnoWS—EQTJlTT  AMD  IjAW— DlBnNOTIOlT 

— Aboutiow. 

By  the  proviaiona  of  Bectlm  1,  art.  5,  of  the 
Constitntlon  of  Idaho,  the  diatioctioit  between 
actions  at  law  and  anits  in  equity  and  the  forma 
of  all  aach  actions  and  stiita  are  prohibited,  and 
there  ia  bnt  one  fonn  of  action  in  this  state 
for  the  enforcement  or  protection  of  private 
rights  or  the  redress  of  private  wronga. 

5.  GOUBTS— DISTBICT  COUBTS— JiTBISDICTrOII. 

By  the  proTisions  of  section  20,  art.  5,  of 
the  ConstltatioQ,  the  district  coort  is  given 
original  Jurisdiction  in  all  casea  l>oth  at  law 
and  in  equity,  aa  well  aa  certain  appellate 
jurisdiction. 

6.  PlEADINQ — COUPtAJIVT. 

Under  the  provisions  of  section  4168,  Bev. 
St  1887,  the  complaint  is  only  required  to  con- 
tain the  title  of  the  court  and  cauae*  a  state* 
ment  of  the  facta  constitutinir  the  causa  of 
action  in  ordinary  and  concise  language,  and 
the  demand  for  relief,  and  the  district  court  is 
authorixed  to  grant  such  relief,  whether  in 
equi^  or  at  law,  aa  the  parties  are  entitled  to 
under  their  auctions  and  proof. 

7.  CottBTB— DiSTBICT  Ck)UBT— EQUITABUB  Ju- 
BlSDICTIOR—ln ADEQUATE  RbIIEDT  AT  I^W. 

Under  the  provisions  of  our  Constitution 
and  statute*  .the  district  court  has  equitable 
jurisidiction  and  is  authorized  to  exercise  it 
in  all  cases  where  the  remedy  at  law  is  not 
adequate,  complete,  and  certain,  so  as  to  meet 
all  the  requirements  of  justice  in  the  case. 

8.  Husband  and  Wife— Sepabate  Pbopebtt 
OjT  Wwr— Quieting  Title— Evidence, 

Beld,  under  the  evidence  in  this  case,  that 
the  trial  court  was  Justified  in  finding  that  the 
premises  in  dispute  were  not  the  separate  pnq^ 
erty  of  the  appellant 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Boise  .County; 
George  H.  Stewart,  Jndge. 

ActioD  by  B.  H.  Coleman  and  others  against 
I4.  A.  JaggerB.  Judgmoit  for  plaintiffs^  and 
defendant  appeals.  Affirmed. 

H.  L.  Fiaher,  ap^llant.  Kaii  Palne^ 
for  respODdmta. 

SULUVAN,  J.  Tbis  ftcthm  waB  mron^t 
by  the  respondeirta  to  quiet  the  title  to  cotain 
premises  situated  in  Gentervllle,  Boise  couih 
ty.  The  action  was  originally  brought  against 
Joseph  A.  Jaggers  and  L.  A.  Jaggers,  hwh 
band  and  wife,  and  H.  O.  Grange  and  Belle 
Granger,  hosband  and  wife.  It  appears 
from  the  record  that  Joseph  Jaggers  and  H. 
O.  Granger  were  engaged  In  the  saloon  busi- 
ness in  Centerville  and  became  Indebted  to 
the  respondents;  that  respondoits  recovered 
lodgment  against  them,  and  the  premises  in 
controversy  were  sold  at  dierllTs  sale  and 
purchased  bj-  ttie  reqiondents;  tliey  tbereaft« 
procured  a  sheriff's  deed  to  said  premises, 
and  base  their  claim  of  ownership  on  said 
sheriff's  deed.  Granger  and  his  wife  and 
Joseph  Ja^^gers  filed  a  disclaimer  In  this  suit, 
and  Mrs.  Jaggen  filed  her  separate  answw 
denying  the  allegations  of  the  complaint  as 
to  the  ownership  of  said  proniaes  by  tiie  re-' 
Qwndents  and  tbeAr  right  to  the  possession 
thereof.  She  averred  that  she  was  the 
owner  ahd  entitled  to  the  possession  of  the 
premises,  having  paid  the  mtlre  purbhase 
price  therefor  out  of  her  separate  means  and 
property,-  and  that  the  same  was  acqtilred  by 


hw  as  hw  separate  pnq^erty  and  estate, 
and  that  she  had  nevw  conveyed  the  same 
to  any  one.  The  cause  was  tried  by  the  court 
without  a  Jury  and  judgment  mtered  In  fa* 
vor  of  the  respondents.  The  first  five  w 
ran  assigned  were  considered  on  the  argu- 
ment of  this  case  together. 

It  Is  cmtended  by  counsel  for  appellant 
tliat  the  undli^uted  evidence  shows  that  the 
resptHidents,  nor  the  Judgment  debtors  tbrougb 
whom  th^  claim,  never  had  tiie  legal  title 
to  the  pr«nlae8  in  question,  and  that  the 
legal  title  now  stands  in  the  appellant. 
That  being  true,  it  Is  contoided  that  an  ao* 
tlon  to  quiet  title  cannot bem^ntained  against 
the  bolder  of  the  legal  title  by  the  holder  of 
the  equitable  title.  In  support  of  that  con- 
tention counsel  cites  the  feilowing  auth(»1- 
tles:  Von  Drachenfeis  v.  Doollttle^  77  CaK 
286,  19  Pac.  S18;  NIdever  v.  Ayeis,  83  OaL 
8d,  23  Pac.  182;  Harrlgan  v.  Uowry,  H  GaL 
458v  22  Pac.  eisSt  :M  Pac.  48;  Shanahan  v. 
Orampton,  92  Cal.  13,  28  Pac.  60;  Chase 
V.  Gamenm,  133  Cal.  231,  66  Pac.  460;  Castro 
V.  Barry,  78  Cal.  448,  21  Pac.  946;  Frost 
V.  Spltley,  121  U.  B.  662,  7  Sup.  Gt  1129, 
80  Ll  Ed.  1010;  Moores  v.  Townshend,  1<KK 
N.  T.  887,  7  N.  E.  401.  The  case  of  Von 
Drachmfels  v.  Doollttle,  snpra,  was  decided 
by  tbe  Supreme  Court  of  California  in  188% 
and  it  is  Ume  held  Hiat  an  action  to  quiet 
title  cannot  be  Inalntained  by  tbe  owner  <tf 
an  equitable  Interest  as  against  the  holder 
of  the  l^al  title,  and  cites  In  support  of 
that  proportion  only  one  cas^  that  of  E'rost 
V.  Spltley,  121  U.  8.  S62.  7  Sup.  Ot.  1129,  30 
li.  Ed.  ICda  The  California  court  se«ns 
to  have  held  strictly  to  1^  gmoral  prin- 
ciples of  equltr  Jm^BprndoMe  aa  administered 
by  the  Chancery  Oonrts  of  Eiu;land,  r^rd- 
less  of  the  provlsloiu  of  section  7^  of  tiie 
Code  of  Civil  ^ocednre  of  that  state.  That 
section  Is  Identically  the  same  as  section 
4638  of  the  Bevlsed  Statutes  of  1887,  and  is 
as  follows:  "An  action  may  be  brought  1^ 
any  person  against  another  who  claims  an 
estate  or  interest  in  real  property  adverse 
to  him,  fer  the  purpose  of  determining  such 
adverse  claim."  In  Tuffree  v.  Polbemus,  106 
Oal.  670^  41  Pac.  806,  the  court  antarratly 
took  a  little  broader  view  of  the  provisions 
of  that  section  than  it  had  In  some  previous 
cases  and  said:  "Bnt  as  this  court  In  the 
past  has  bad  occadon  to  remark,  section  788 
of  the  Code  of  Civil  Procedure  is  broad  In 
its  terms.  It  possesses  no  limitations  or 
restrictions,  and  we  see  no  reason  why  It 
does  not  vest  In  the  bolder  of  an  equitable 
title  the  right  to  come  before  the  court 
and  have  their  equities  declsred  superior  to 
any  and  all  opposing  equities."  The  court 
also  said  In  opinion  as  follows:  "There  are 
cases  in  this  state  holding  thst  the  possessor 
of  an  equitable  title  cannot  bring  an  action 
to  quiet  such  title  against  the  bolder  of  the 
legal  title,"  and  dtes  in  support  of  that 
proportion  the  autliorltles  above  dted.  Un- 
d»  the  Jurisdiction  and  practico  In  equity. 
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botb  In  Eugland  and  in  tbe  courts  of  the 
United  Stateu,  independent  of  any  statute,  a 
bill  to  quiet  title  cannot  be  maintained  with- 
out clear  proof  of  botb  possession  and  legal 
title  in  tbe  complainant,  hence,  one  boldtng 
the  equitable  title  could  not  sustain  an  ac- 
tion against  one  holding  tbe  legal.  In  Frost 
T.  Spltley,  supra,  which  was  an  appeal  from 
the  United  States  Circuit  Court  of  tbe  District 
of  Nebraska,  the  statute  of  that  state  authori- 
zed an  action  to  quiet  title  to  be  brought  by 
any  person  or  persons  whether  in  actual  pos- 
session or  not,  and.  In  that  case  the  Supreme 
Court  of  the  United  States  held  that  the  req- 
uisite of  the  plaintiers  possession  was  dis- 
pensed with  by  statute.  That  statute,  how- 
ever, did  not  dispense  with  tbe  requisite  that 
the  plalntifT  must  have  tbe  legal  title,  as  re- 
quired by  the  ancient  equity  jurisdiction  and 
practice  in  such  cases.  That  is  tbe  only 
case  cited  in  support  of  tbe  rule  laid  down  In 
Von  Dracbenfels  v.  Doolittle,  supra,  which 
case  seems  to  be  the  leading  case  in  Califor- 
nia, and  there  tbe  Supreme  Court  of  the 
United  States  recognizes  the  fact  that  the 
general  jurisdiction  of  the  courts  of  equity 
In  regard  to  such  actions  have  been  changed 
in  many  of  the  states  by  statute. 

Independent  of  statute,  tbe  equity  juris- 
diction to  quiet  title  was  Intended  to  pro- 
tect the  legal  owner  of  such  title  from  be- 
ing harassed  by  suits  in  regard  to  the  title, 
and  originally  such  equity  jurisdiction  could 
be  Invoked  only  by  a  plaintiff  lu  possession 
holding  tbe  legal  title.  Such  suits  have 
been  extended  by  statiite,  and  in  mai^y  states 
Is  tbe  ordinary  mode  of  trying  a  disputed 
title,  and  suits  under  such  statutes  are  not 
now  particularly  designated  as  proceedings 
to  quiet  title,  but  are  known  and  designated 
as  proceedings  for  the  determination  of  ad- 
verse claims.  In  volume  6,  §  735,  Pomeroy'a 
Equity  Jurisprudence  (3d  Ed.)  the  author 
there  says:  "Tbe  statutory  action  to  deter- 
mine an  adverse  claim  is  an  improvement 
upon  the  old  bill  of  peace.  The  statute  en- 
laces tbe  class  of  cases  in  which  equitable 
relief  could  formerly  be  sought  Id  the  quiet- 
ing of  title.  It  Is  not  necessary,  as  former- 
ly, that  the  plaintiff  should  first  establish 
his  right  by  an  action  at  law.  He  can  im- 
mediately, upon  knowledge  of  such  claim, 
require  the  nature  and  character  of  the  ad- 
verse estate  or  interest  to  be  produced,  ex- 
posed, and  judicially  determined,  and  the 
question  of  title  be  thus  forever  quieted." 
In  section  738,  Id.,  the  author  says:  "As 
a  general  rule  tbe  suit  may  be  brought  by 
any  one  claiming  some  right  or  interest  in 
the  land.  In  most '  of  the  states  the  owner 
of  an  equitable  Interest,  as  well  as  the  owner 
of  the  l^al  title,  may  maintain  the  suit 
to  determine  adverse  claims."  In  Jurisdic- 
tions where  courts  of  equity  and  courts  of 
!aw  are  separate  and  distinct  and  where  tbe 
equity  jurisdiction  to  quiet  title  was  intend- 
ed to  protect  the  legal  owner  of  the  title 
from  being  faarasaed  la  regard  to  such  tltle^ 


tbe  equitable  owner  could  not  maintain  an 
action  against  the  one  holding  the  legal  title, 
and  In  such  jurisdiction  tbe  one  holding 
tbe  equitable  title  Is  required  to  go  into  a 
court  of  law  first  to  establish  his  rights,  as 
equity  had  no  jurisdiction  of  the  case  for 
tbe  reason  that  the  law  courts  concern  the  le- 
gal title  only,  and  that  the  plaintiffs  bad  a 
plain,  adequate,  and  complete  remedy  at  law. 
But  this  method  of  protecting  a  person's 
rights  was  found  very  cumbersome  and 
vexatious,  as  in  some  cases  several  suits 
had  to  be  brought  before  the  party  could  ob- 
tain all  of  his  rights.  The  inability  of  a 
court  of  law  to  aHord  adequate  relief  was  the 
strong  argument  In  favor  of  extending  the 
jurisdiction  of  a  court  of  equity  In  this  class 
of  cases.  This  feature  of  the  matter  is  com- 
mented upon  In  Wehrman  v.  Conklln,  155 
U.  314,  15  Sup.  Ct  129,  30  L.  Ed.  107. 
A  statute  of  the  state  of  Iowa  was  Involved 
in  that  case,  which  statute  enlarged  the 
jurisdiction  of  courts  of  equity  In  three  par- 
ticulars at  least:  (1)  It  did  not  require  the 
plaintiff  to  have  been  annoyed  or  threatened 
by  repeated  acts  of  ejectment  (2)  It  dis- 
pensed with  the  necessity  of  his  title  having 
been  previously  established  in  an  action  at 
law.  (3)  Tbe  suit  might  be  brought  by  a 
party  having  the  equitable  title,  as  well  as  a 
party  having  the  legal  title.  Statutes  thus 
enlarging  the  jurisdiction  of  courts  of  equi- 
ty have  been  held  to  be  constltutlonaL 
Wehrman  v.  Conklln,  supra. 

By  the  provisions  of  section  1,  art  5, 
of  the  Constitution  of  Idaho,  the  distinction 
between  actions  at  law  and  suits  in  equity 
and  the  forms  of  all  such  actions  and  suits 
are  prohibited,  and  we  have  but  one  form 
of  action  In  this  state  for  the  enforcement 
or  protection  of  private  rights  or  the  redress 
of  private  wrongs,  and  by  tbe  provisions 
of  section  ?Q  of  said  article  the  district 
court  is  given-  oi^lghiftl  jurisdiction  In  all 
cases,  both  at  law  ainV.in  equity,  as  well  as 
certain  appellate  jurlsdict'on,  and  under  tbe 
provisions  of  section  4Hit^  Rev.  St  1387, 
tbe  complaint  In  each  and  ev.'ry  case  besldea 
the  title  of  the  action,  etc.,  19  only  requir- 
ed to  contain  a  statement  of  tbe  facts  con- 
stituting tbe  cause  of  action  13  ordinary  and 
concise  language,  and  demai^d  for  relief. 
Thus  many  of  tbe  rules  of  pleading  in  oth» 
jurisdictions  In  both  suits  in  ,  equity  and 
actions  at  law  have  been  grea^.ly  modified 
and  changed.  The  provisions  of  said  section 
4538,  Rev.  St  1887,  above  quotedV  are  very 
broad,  and  authorize  any  person/l  wheth^ 
in  possession  or  out  of  the  possession  wheth* 
er  holding  the  legal  title  or  equiti^le  titles 
or  whnt  not,  to  bring  his  action!  against 
another  who  claims  an  estate  In  real  [property 
adverse  to  him.  and  may,  lu  such  actson,  have 
the  adverse  claim  determined  and  setfled. 

Under  our  Constitution  and  statuses  equi- 
table jurisdiction  exists  and  will  be>  exercis- 
ed In  all  cases  and  under  all  clrcunftStancefl 
where  the  remedy  at  law  is  not  ».de4uatet 
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complete,  and  certain,  so  as  to  meet  all  the 
reqoirements  of  jtuttca  That  ^exe  Is  a 
legal  remedy  Is  not  sufflcl^it.  Such  remedy, 
In  order  to  onst  or  pierent  the  equitable  jn- 
rlsdlction,  must  be,  In  all  reBpects,  as  satis- 
factory as  the  relief  fnmldied  by  a  court 
of  equity.  1  Pomeroy's  Equity  Jurispru- 
dence (3d  Ed.)  S  297.  In  the  case  at  bar,  If 
the  plaintiffs  were  required  to  bring  an  action 
at  law  in  ejectment  or  otherwise,  and  tiielr 
rlfi^t  to  the  possession  of  ttie  premises  In 
dispute  should  be  adjndged  in  their  fsTor, 
then,  in  order  to  clear  tiielr  tltle^  they  wonld 
have  to  bring  a  snlt  in  equity  to  annul  the 
legal  title  held  t^  the  appellant  Thus  it 
Is  Shown  that  an  action  at  law  would  not  be 
adequate^  complete*  and  certain,  and  meet 
all  the  requirements  of  Justice.  One  of  the 
Abjects  of  our  practice  act  and  the  prori- 
sions  of  our  state  Gonatitotlon  in  abolishing 
all  distinctions  between  actions  at  law  and 
Bulta  in  equity,  and  giving  our  district  courts 
full  and  oofflidete  Jurisdiction  both  at  law 
and  In  equity,  was  to  rid  our  system  of  a 
multiplicity  of  suits  and  a  vexatious  and 
enmbersome  procedure  and  to  give  lltiganto 
full  and  complete  r^ief  In  a  single  action, 
where  under  the  old  practice  several  suits 
were  necessary  to  accomplish  that  residt 
And  In  the  case  at  bar  there  Is  no  good  rea- 
son why  the  title  may  not  be  fully  settled 
and  determined  between  the  parties.  The 
provisions  of  section  4S88,  Rev.  St  1887, 
and  the  decisions  of  this  court  In  Shields  t. 
Johnson,  79  Pae.  898,  Johnson  v.  Hurst  77 
Pac.  791,  and  Fry  v.  SummCTs,  89  Pac.  1118, 4 
Idaho,  424,  settle  this  contention,  for  under 
them  we  think  every  estate  or  interest  known 
to  the  law  In  real  property,  whether  legal 
or  eqnitable,  may  be  detwmtoed  In  an  action 
of  this  kind. 

The  other  errors  assigned  may  be  consider- 
ed under  the  general  head  of  the  Insuffldency 
of  the  evidence  to  sustain  the  decision. 
While  the  testimony  of  the  appellant  shows 
that  she  paid  for  the  premises  In  question 
with  mon^  borrowed  by  her  husband  for 
her,  which  she  repaid  to  the  persons  from 
whom  it  was  borrowed,  there  is  sufficient 
evidence  in  the  record  to  throw  decided  sus- 
picions upoa  that  evidence  and  its  utter  In- 
cmslstcaicr*  Instead  of  taking  the  deed  In 
her  own  name,  she  took  the  deed  from  the 
grantor  In  the  name  of  herself  and  a  Mrs. 
Qranger,  whose  hust>and  was  the  partner  of 
Jaggers  in  the  saloon  business.  Her  ex- 
planation of  that  fact  is  very  lame.  While 
Granger  himself  testified  that  at  the  time  of 
the  said  purchase  Jaggers  and  himself  were 
running  a  saloon.  They  were  paying  $16  a 
month  rent,  and  were  not  doing  a  very  large 
business,  and  Granger  proposed  to  Ja^ers 
that  th^  buy  the  hotel  building  in  question, 
and  Jaggers  replied  that  he  had  been  think- 
ing about  that  and  it  was  there  arranged 
that  Jaggers  should  n^tlate  for  said  prem- 
ises. A  few  days  after  that  conversation  Jag- 
irers  Informed  Granger  that  be  had  purchased 
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the  premises.  Granger  asked  him  It  be  had 
money  sufficient  to  pay  for  It  He  replied 
tttat  he  had  sufficient;  that  he  had  a'check 
for  something  over  $70,  and  that  he  had  suffi- 
cient Granger  replied  that  if  he  hadn't  he 
had  a  little  at  their  home  which  he  would 
let  him  have.  Jaggers  thereupon  asked 
Granger  if  th^  hadn't  better  have  It  deeded 
to  their  wives  and  Granger  replied  that  It 
did  not  matter  to  him.  Granger  further  testi- 
fied that  his  understanding  was  that  he  own- 
ed half  of  the  premises,  and  that  he  there- 
after sold  It  to  Jaggers  after  they  had  dls- 
^Ived  partoership  in  the  saloon  business; 
tiutt  In  their  agreemoit  Jaggers  agreed  to 
settle  all  bills  owing  by  the  partnership  and 
was  to  take  the  pn^erty  and  continue  the 
bustoess.  This  partnership  was  dissolved  a 
few  days  after  the  purchase  of  the  said 
building  and  the  partnership  was  Indebted 
at  that  time  in  the  sum  of  about  $200,  and 
shortly  before  the  trial  of  this  cause,  at 
the  request  of  the  appellanTs  attorney, 
Granger  and  his  wife  conveyed  by  quitolalm 
deed  whatever  title  th^  held  in  Bald  pra- 
ises to  Mr.  Jaggers,  and  Jaisers  ttieveattet 
conveyed  It  to  his  wife,  the  appellant 

The  trial  court,  having  seen  the  witness- 
es on  the  stand,  observed  their  demeanor 
and  heard  them  testify,  Is  better  qualified  to 
Judge  of  the'  weight  to  be  given  to  the  testi- 
mony of  each  than  this  court.  That  court 
evidently  concluded  IMt  said  premises  were 
not  the  separate  property  of  the  appellant 
and  we  think  that  the  evidence  was  sufficient 
to  sustain  the  Judgment  The  Jui^^ent  is 
therefore  affirmed  with  costs  In  favor  of  re- 
spondents. 

STOCKSLAGEB,  G.  J.,  concurs. 

AIX^HIB,  J.  (concurring).  I  concur  with 
my  associates  In  the  conclusion  reach- 
ed  as  to  the  legal  propositions  Involved  In 
this  case.  As  to  the  sufficiency  of  the  evi- 
dence, however,  to  support  the  findings  and 
Judgment  I  have  considerable  doubt  While 
there  was  some  evidence  supporting  the  Judg- 
ment It  was  principally  hearsay,  and  in- 
competent as  against  Mrs.  Ja^rs,  the  only 
defendant  In  this  case.  The  best  that  can  t>e 
said  for  the  evidence  in  the  case  Is  that  It  was 
desultory  and  highly  circumstantial;  rather 
below  the  standard  of  certainty  that  should 
be  required  t>efore  taking  from  a  married 
woman  the  fmlto  of  her  daily  labor. 


(U  Idaho,  SO) 

Ex  parte  MOTER. 

(Supreme  Conrt  of  Idaho.   April  14,  1900.) 

1.  Habeas  Coepus— Extb4.ditioh— Fuomva 
FBOM  Justice. 

Where  the  accused  is  iKnaonally  within  the 
Jurisdiction  of  the  demandiD^  state,  and  there 
applies  to  the  court  for  his  discharge  oa  habeas 
corpus,  be  cannot  raise  the  Question  as  to 
whether  or  not  he  has  been,  as  a  matter  of 
fact,  a  refugee  from  the  Justice  of  that  atate. 

Digitized  by  Google 


808 


SSPAOIFIO 


within  the  meanlnt  of  the'  fbdaTal  OoMtlta- 
tion  and  the  act  oC  Oonfreai  anthoridng  inter- 
state extradition. 

2.  Extradition  —  Acn  or  State  Ofrcebb  — 
Rbvtew. 

The  action  and  condact  of  the  chief  ezecn- 
tive  of  the  atate  in  which  the  accused  was 
found  in  issuing  the  executive  warrant,  and 
of  the  executive  and  ministerial  officers  acting 
in  aid  of  his  warrant,  Is  a  matter  for  the  con- 
Bideration  of  the  courts  of  his  state,  subject 
to  the  reviewing  authority  of  the  federal  courts 
In  BO  far  as  the  federal  question  Is  involved, 
and  is  not  a  question  open  to  examinatioo  or 
GOQsfderation  hy  the  eoorts  of  tL  foreign  state. 

[Ed.  Note.— For  cases  in  point,  see  toL  23, 
Cent.  Dig.  IBxtradition.  i  46;  toL  X,  Gent. 
Dig.  HabeaB  Corpus,  8i  90,  91.] 

8.  ITabsab  Corpus— Wabbant  or  GovniiOB— 

BEfiULABITT  OF  ISSUANCE. 

The  warrant  of  the  chief  ezecntlve  of  the 
state  surrendering  an  accused  person,  whether 
issued  lawfully  or  nnlawfulljr,  has  accomplished 
Its  purpose  and  become  functus  officio  as  soon 
as  the  accused  is  delivered  into  the  jurisdic- 
tion of  the  demanding  state,  and  the  regularity 
of  its  issuance  thereupon  ceases  to  be  a  ques- 
tion tor  the  Judicial  inquiry  on  application  by 
the  prisoner  for  his  din:harge,  where  he  is  at 
the  time  held  under  due  and  legal  process  issued 
out  of  a  court  of  competent  criminal  jurisdic 
tion  of  the  demanding  state. 

4.  CoNsnruTiORAi.  Law— iNTKBnBSNos  with 
ExEcutriv*  —  i/XTUDtnoH  -—  Motives  vob 

SUBRERDER. 

The  motives  which  prompt  the  chief  ex- 
ecutive of  a  state  to  issue  his  warrant  for  the 
rendition  of  a  prisoner  are  not  proper  subjects 
of  judicial  Inquiry.  Sudi  inquiry  would  be  op- 
posed to  public  policy  and  tna  freedom  of  ac- 
tion of  the  executive  department  of  government. 

5,  ExTBAomon  —  Bxobtb  or  Accused  afteb 

EzntADITIOIf. 

The  fact  that  a  wrong  has  been  cmnmitted 
against  a  prisoner  In  the  manner  or  method 

Sursued  in  subjecting  his  person,  to  the  Juris- 
iction  of  a  state  against  the  laws  of  which  he 
la  chained  with  having  transgressed  can  con- 
stitute no  legal  or  just  reason,  why  be  shoold 
not  answer  the  charge  against  him.  wnen  broogfat 
before  the  proper  tribunal.  Toe  commission 
of  an  offense  in  his  arrest  does  not  expiate  the 
offense  with  which  he  is  diarged. 
&  Sams. 

The  Jorisdlctlon  of  a  court  In  which  an 
indictment  is  found  or  an  accusation  Is  lodged 
la  not  impaired  by  the  manner  in  which  the 
accused  is  brought  before  the  court. 

[Ed.  Note. — For  cases  in  point,  see  foL  23, 
Cent.  Dig.  Extradition,  {  64.] 

T.  EXTBADinon— PBOC^DnBB— PBOOE88  OT  De- 

UAnDiNO  State. 

In  interstate  extradition,  the  prisoner  is 
only  held  under  the  extradition  process  until 
such  time  as  he  reaches  the  jurisdiction  of  the 
demanding  state,  and  is  thenceforth  held  under 
the  process  issued  out  of  the  courts  of  that  atate. 
and  It  necessarily  follows  that  there  is  no 
longer  a  federal  question  involved  in  bis  de- 
tention. 

&  Habeas  Corpus— DEivNTion  or  Psxsonbb. 

Returns  of  the  officer  and  answer  of  the 
prisoner  examined  and  considered  in  this  case, 
and  held,  that  the  prisoner  is  being  detained 
under  process  duly  and  regularly  issued  by 
a  court  of  competent  criminal  Jurisdiction,  and 
that  be  Is  not  entiUed  to  a  discharge  on  habeas 
eorpua 
(Syllabus  bgr  the  Court) 

Application  of  Charles  H.  Meyer  for  a 
writ  of  habeas  corpus.  Writ  issued,  and  case 
beard  and  i^nsldered  on  ;ttae  return  and  sup* 


plemental  rettirn  of  thi  officer  and  tbe  an- 
swer of  the  prisoner,  after  which  writ  It 
quasbed.  and  tbe  prlscmer  remanded  to  ftu 
custody  of  tbe  ciBioet. 

Fred  Miller,  John  F.  Nugent,  and  Edmund 
F.  Richardson,  for  petitioner.  John  J.  Go- 
heen,  Atty.  Gen.,  Owen  M.  Van  Duyn,  Pros. 
Atty.,  James  H.  Hawley,  W.  E.  Borah,  and 
W.  A.  Stone,  for  the  State. 

AILSHIE,  J.  The  prisoner,  Charles  H. 
Moyer,  applied  to  this  court,  tbrongh  bis 
counsel,  for  a  writ  of  habeas  corpus  re- 
quiring E.  I*  Whitney,  warden  of  the  State 
Penitentiary,  to  produce  tbe  body  of  the 
prisoner  at  a  time  and  place  to  be  designat- 
ed by  the  court,  and  to  make  true  return  of 
tbe  cause  or  causes  of  bis  detention.  A  writ 
was  thereupon  Issued,  and  the  warden,  at 
the  time  designated,  produced  the  body  of  the 
prisoner  In  court  and  made  return  that  he 
was  detaining  him  under  order  of  the  pro- 
bate judge  of  Canyon  county,  and  for  that 
purpose  as  the  agent  of  the  sbe*lfr  of  Can- 
yon county.  Tbe  return  contains  a  cerU- 
fled  copy  of  the  order  made  by  tbe  probate 
judge,  wherein  It  redtee  that  the  Canyon 
county  jail  is  An  unfit  place  for  the'  detrition 
of  the  prisoner,  and  orders  and  directs  that 
be  be  temporarily  detained  In  tbe  State  Pen- 
itentiary at  Boise  City.  The  return  further 
shows  that  on  tbe  12tb  day  of  February.  1906, 
a  complaint  duly  verified  by  Owen  M.  Van 
Duyn,  prosecuting  attorney  in  and  for  Can- 
yon county,  was  filed  with  M.  I.  CSiurch. 
probate  judge  of  that  county,  charging  the 
prisoner,  Charles  H.  Moyer.  with  the  arime 
of  murder  committed  at  Caldwell.  Canyon 
county,  on  the  SOth  day  of  December,  1905. 
Tbe  return  also  shows  that  on  the  same  date 
a  warrant  of  arrfest  vras  duly  issned  ont 
of  tbe  probate  court  of  Canyon  county  for  tbe 
apprehension  and  detention  of  the  accused. 
The  return  Indorsed  on  the  warrant  and 
made  by  the  sheriff  of  Canyon  coun^  shows 
that  the  prisoner  was,  on  the  21st  day  of 
February,  1906,  arrested  and  taken  before 
tbe  court.  It  Is  further  shown  that,  at  tbe 
time  of  making  the  return,  the  grand  jury 
of  Canyon  county  was  in  session,  and  that 
tbe  prisoner  was  held  subject  to  the  order 
of  the  district  court  In  and  for  Canyon  coun- 
ty, and  that  be  bad  been  from  time  to  time, 
by  order  of  the  court,  taken  Into  court  to  be 
present  at  tbe  Impaneling  of  tbe  grand  jary. 
Before  the  final  hearing  on  the  return  to 
tbls  writ,  tbe  warden  made  a  supplemental 
return  to  tbe  eflCeot  that  on  the  7tb  day  of 
March.  1906.  tbe  grand  jury  in  and  for  Can- 
yon county  found  a  tme  bill  of  Indictment 
against  the  prisoner,  charging  bim  with  tbe 
commission  of  the  crime  of  murder,  at  Cald- 
well, In  Canyon  county,  on  the  SOth  day  of 
December,  1006,  and  that  tbe  Indictment  was 
thereupon  duly  filed  In  court,  and  that  there- 
upon a  bench  warrant  Issued  for  tbe  arrest 
of  the  accused,  Charles  H.  Moyer,  and  that 
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tibe  same  was  served,  and  the  prisoner  was 
thereafter,  on  the  9tb  Aaj  of  March,  arraigned 
before  the  court,  and  the  time  for  plead- 
ing to  the  Indictment  was  fixed  for  March 
Idth;  and  that  the  prisoner  was  thereafter 
by  the  sheriff  of  Canyon  county  returned 
to  the  State  Penitentiary  and  temporarily 
placed  In  charge  of  the  warden  thereof  for  de- 
tention, and  Is  now  held  under  such  authority. 
The  petitioner  answered  the  return  and  sup- 
plemental return  made  by  the  warden,  ad- 
mitting all  the  material  and  essential  facts 
contained  in  the  return.  He  also  pleaded 
further  separate  and  independent  matter  for 
the  purpose  of  showing  that  his  Imprison- 
ment and  detention  was  ill^al  and  unlaw- 
ful. While  quite  voluminous,  the  substance 
of  this  additional  and  independent  matter  con- 
tained In  the  answer  Is  that  the  petitioner 
is  a  citlsen  of  the  United  States  and  of  the 
state  of  Colorado,  residing  in  the  city  and 
county  of  Denver,  and  that  he  has  never 
been  within  the  state  of  Idaho  at  any  time 
since  the  28th  day  of  October,  1W5,  and  that 
tae  was  not  in  the  state  of  Idaho  on  the  30th 
day  of  December,  1Q05,  and  was  not  a  fugi- 
tive from  the  Justice  of  the  state  of  Idaho 
vithln  the  meaning  of  the  federal  Consti- 
tution and  the  act  of  Congress  providing  for 
Interstate  extradition,  and  that  he  was 
wrongfully  and  unlawfully  removed  from 
the  state  of  Colorado  to  the  state  of  Idaho 
In  pnranance  of  an  unlawful  combination 
And  conspiracy  entered  In^  between  the 
Goremors  of  the  states  of  Idaho  and  Ool- 
ondo,  and  the  prosecuting  attorney  of  Can- 
ytm  county;  that  the  Governor  of  Colorado 
wrongfully  and  unlawfully  honored  the  requi- 
sition of  the  Governor  of  Idaho  and  wrong- 
fully issued  his  warrant  and  order  for  the 
arrest  of  the  prisoner  by  the  authorities  of 
the  state  of  Colorado,  and  that  the  prisoner 
was  neither  given  time  nor  opportunity  to 
apply  to  either  the  state  or  federal  courts 
tor  his  discharge  prior  to  bis  delivery  to 
the  aatfaoritles  within  the  Jurisdiction  of  the 
state  of  Idaho.  Oouusel  for  the  state  moved 
to  strike  from  the  answer  of  the  petitioner 
all  matters  leading  up  to  and  involving  the 
extradition  of  the  petitioner,  on  the  ground 
that  the  same  Is  sham  and  Irrelevant  mat- 
ter. After  hearing  exhaustive  argument  this 
motion  was  sustelned,  and  It  was  announced 
from  the  bench  at  the  time  that  a  written 
opinion  would  thereafter  be  filed  setting  forth 
the  views  of  the  court  on  the  questions  ih& 
sented.  It  Is  proper  to  first  observe  that 
the  extradition  proceedii^  and  process  by 
and  under  whidt  ttie  prisons  was  broogbt 
Into  this  state  appear  in  all  respects  regular 
and  In  due  form.  Wltb  the  foregoing  state- 
ment of  the  case  we  will  pass  at  once  to  a 
consideration  of  the  qoestlons  of  law  In- 
volved. 

We  are  of  the  opinion  that  after  the  pris- 
oner la  wltiiin  the  Jurisdiction  of  the  demand- 
ing state  and  Is  there  app^Ing  to  its  courts 


for  relief,  he  cannot  raise  the  question  as 
to  whether  or  not  he  has  been,  as  a  matter 
of  fact,  a  fugitive  from  the  Justice  of  the 
state  within  the  meaning  of  the  federal  Con- 
stitution and  the  act  of  Congress.  A  care- 
ful and  diligent  examination  of  the  many 
authorities  touching  upon  this  subject  and 
the  reasons  that  exist  for  invoking  the  .ifd 
of  the  writ  in  sucb  cases  convince  us  that  the 
question  as  to  whether  or  not  a  dtlssen  Is  a 
fugitive  from  Justice  is  one  that  can  only 
be  available  to  him  so  long  as  he  is  beyond 
the  Jurisdiction  of  the  state  against  whose 
laws  he  is  alleged  to  have  transgressed.  It 
is  a  remedy  which  does  not  go  to  the  merits 
of  the  case,  and  does  not  involve  the  In- 
quiry as  to  whether  or  not  he  Is,  in  fact, 
guilty  or  Innocent  of  the  offense  charged!  It 
Is  a  remedy  that  merely  goes  to  the  ques- 
tion of  his  removal  from  the  Jurisdiction  In 
which  he  Is  found  to  the  Jurisdiction  against 
the  laws  of  which  he  Is  charged  with  offend- 
ing. If  these  views  be  correct,  and  we  be- 
lieve they  are,  It  follows  that  so  soon  as  the 
prisoner  Is  within  the  Jurisdiction  of  the  de- 
manding stete,  both  the  reason  and  object 
for  invoking  this  principle  of  law  havo 
ceased,  and  can  no  longer  have  any  applica- 
tlon.  It  has  been  held  that  It  ceases  to  be 
a  federal  question  so  soon  as  the  prisoner 
invokes  Its  aid  within  the  stete  from  which 
he  la  alleged  to  have  fled.  In  re  Cook  (C.  C.) 
49  Fed.  841.  It  must  also  necessarily  follow 
that  the  courts  of  the  state  demanding  the 
prisoner  have  no  Jurisdiction  to  Inquire  Into 
the  acts  of  the  executive  of  the  stete  deliver- 
ing the  prisoner.  The  action  and  conduct 
of  the  chief  executive  of  the  state  In  which 
the  prisoner  was  found  and  of  all  the  execu- 
tive and  ministerial  officers  acting  In  aid 
of  his  warrant  Is  a  matter  for  the  consldeni- 
tion  of  the  courts  of  his  stete,  subject  to 
the  reviewing  authority  of  the  federal  conrte 
in  so  far  as  the  federal  question  is  involved. 
The  warrant  of  the  chief  executive  of  the 
stete  surrradering  the  prisoner,  whether  Is- 
sued lawfully  or  unlawfully,  has  accomplish- 
ed Ite  purpose  and  becomes  functus  ofllcio 
BO  soon  as  the  prisoner  is  delivered  into 
the  Jurisdiction  of  the  demanding  stete,  and 
ite  validity  and  the  regularity  of  Ite  Issuance 
thereupon  cease  to  be  questions  open  to  the 
consideration  of  the  courts  of  the  demanding 
stete.  The  prisoner  was  r^larly  charged 
with  the  commission  of  a  crime  in  Idaho  and 
against  her  laws.  The  Governor  of  Cblorado 
honored  the  requisition  from  the  Governor 
of  Idaho  and  thereupon  duly  and  regulariy 
Issued  his  warrant  for  the  arrest  and  sur- 
render of  the  accused  to  the  agent  of  th« 
stete  of  Idaho.  This  action  of  the  Colorado 
Gtovemor  was  at  least  quasi  Judicial.  In  re 
Cook  (C.  C.)  49  Fed.  841.  It  amounte  to  a 
determination  that  the  accused  was  substen- 
tially  charged  with  the  commission  of  a 
crime,  and  was  a  fugitive  from  Justice.  Rob- 
erta V.  Bellly.  116  U.  S.  80,  6  Sup.  Ct  201 
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29  L.  Ed.  544;  Cook  v.  Hart,  146  V.  S.  183, 
13  Stip.  Ot  40,  36  L.  Ed.  fi34.  The  motives 
which  prompted  the  Governor  of  a  state  to 
take  such  action  or  make  such  determination 
are  not  proper  subjects  of  judicial  inquiry. 
Such  Inquiry  would  be  opposed  both  to  the 
plainest  principles  of  public  policy  and  the 
freedom  of  action  by  the  executive  within 
the  constitutional  authority  of  that  depart- 
ment of  government.  Jurisdiction  to  take 
the  action  complained  of  is  the  test,  and  the 
Jurisdictional  facte  are  subject  to  review  by 
the  federal  courts  and  courts  of  the  surren- 
dering state  where  they  are  applied  to  t>efore 
the  state  whose  laws  it  Is  charged  have  been 
violated  acquires  jurisdiction  of  the  person 
of  the  accused.  In  the  latter  case  the  ob- 
ject has  been  accomplished  and,  as  has  been 
held  in  several  cases,  there  Is  no  process  or 
authority  for  returning  the  prisoner  to  the 
state  In  which  he  was  found.  Mahon  v.  Jus- 
tice, 127  U.  S.  700,  8  Sup.  Ct.  1204,  32  L. 
Ed.  283,  approved  In  Cook  t.  Hart,  146  U.  S. 
183,  13  Sup.  Ct.  40,  36  L.  Ed.  939;  In  re 
Moore  (D.  C.)  75  Fed.  824.  One  who  commits 
a  crime  against  the  laws  of  a  state,  whether 
committed  by  him  while  in  person  on  its  soil 
or  absent  la  a  foreign  jurisdiction  and  acting 
through  some  other  agency  or  medium,  has 
no  vested  right  of  asylum  In  a  sister  state 
(MahOD  T.  Justice,  supra;  Lascellea  v.  Geor- 
gia, 148  U,  S.  543,  13  Sup.  Ct.  687,  37  L. 
Ed.  651;  Ker  v.  Illinois,  119  TJ.  S.  436,  7  Sup. 
Ct  225,  30  L.  Ed.  421;  In  re  Moore  (D.  C.) 
75  Fed.  824;  and  the  fact  that  a  wrong  ]s 
committed  against  him  in  the  manner  or 
method  pursued  In  subjecting  his  person  to 
the  jurisdiction  of  the  complaining  state, 
and  that  such  wrong  Is  redresslble  either  in 
the  cIvU  or  criminal  courts,  can  constitute 
no  legal  or  Just  reason  why  he  himself 
should  not  answer  the  charge  against  him, 
when  brought  before  the  proper  tribunal. 
The  prisoner  does  not  represent  In  his  person 
the  sovereignty  of  either  the  demanding  or 
surrendering  state,  and  Is  in  no  position  to 
speak  for  either;  on  the  other  hand,  If  any 
offense  was  committed  in  course  of  his  rendi- 
tion it  was  clearly  an  offense  against  the  laws 
of  one  or  both  of  those  states;  but  neither 
state  is  here  complaining.  People  t.  Pratt, 
78  Cal.  349,  20  Pac.  733. 

No  case  has  been  called  to  our  attention, 
and.  In  fact,  we  have  been  unable  to  find 
any  instance  where  the  prisoner  has  alleged 
as  a  ground  for  tils  discharge  a  like  state  of 
facta  to  those  set  up  in  the  answer  in  this 
case  and  to  which  the  motion  is  here  direct- 
ed. We  have,  however,  examined  several  au- 
thorities in  which  the  same  course  of  reason- 
ing adopted  by  the  courts,  in  holding  that 
the  prisoner  should  not  t>e  discharged,  is 
equally,  and  as  logically,  applicable  to  the 
facts  of  this  case.  Prof.  Peabody,  sometime 
lecturer  on  criminal  law  before  the  Harvard 
Law  School,  In  bis  text  on  Interstate  Ex- 
tradition, at  page  09, 18  Gyc,  states  the  gen- 


eral principle  touching  the  rights  of  prison- 
ers illegally  brought  Into  a  Jurisdiction  as 
follows:  "It  Is  not  a  cause  for  .exemption 
from  prosecution  for  a  crime  that  the  ac- 
cused was  Illegally  arrested  In  another  state 
and  unlawfully  brought  within  tlie  Jurisdic- 
tion of  the  state  against  which  he  offended. 
He  is  not  protected  from  prosecution  even 
if  he  la  kidnapped  In  the  other  state  and 
brought  Into  the  state  without  a  semblance 
of  right  It  follows,  therefore,  that  he  is 
not  wronged  by  being  subjected  to  its  Juris- 
diction, although  the  requisition  proceedings 
were  not  strictly  legal.  As  the  state  to 
which  a  person  has  been  Illegally  brought 
may  hold  him  to  answer  for  his  offenses 
against  it,  It  may  arrest  and  surrender  him 
on  extradition  proceedings  to  answer  for  his 
offenses  against  another  state.  The  state 
from  which  he  was  wrongfully  taken  has  no 
redress  except  to  demand  the  extradition  of 
the  abductors,  that  they  In  turn  may  be 
prosecuted  by  it"  In  Mabon  t.  Justice, 
supra,  a  case  In  which  a  controversy  arose 
between  the  states  of  West  Yirglnla  and 
Kentucky  over  the  kidnapping  of  the  prison- 
er, Mahon,  from  the  state  of  West  Virginia, 
Justice  Field,  after  stating  the  nature  of  the 
controversy,  said:  "The  only  question,  there- 
fore, presented  for  our  determination  Is 
whether  a  prisoner  Indicted  for  a  felony  In 
one  state,  forcibly  abducted  In  another  state 
and  brought  to  the  state  where  he  was  In- 
dicted by  parties  acting  without  warrant  or 
authority  of  law.  Is  entitled,  under  the  Con- 
stitution or  laws  of  the  United  States,  to  re- 
lease from  detention  under  the  Indictment  by 
reason  of  such  forcible  and  unlawful  abduc- 
tion." In  passing  upon  the  question  thus 
stated,  that  distinguished  Jurist  said:  "As  to 
the  removal  from  the  state  of  the  fugitive 
from  justice  in  a  way  other  than  that  which 
is  provided  by  the  second  section  of  the 
fourth  article  of  the  Constitution,  which  de- 
clares that  'a  person  charged  In  any  state 
with  treason,  felony,  or  other  crime,  who 
shall  flee  from  Justice,  and  be  found  in  an- 
other state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  state 
having  jurisdiction  of  the  crime,'  and  the 
laws  passed  by  Congress  to  carry  the  same 
into  effect — it  Is  not  perceived  how  that  fact 
can  affect  his  detention  upon  a  warrant  for 
the  commission  of  a  crime  within  the  state  to 
which  he  is  carried.  The  jurisdiction  of  the 
court  in  which  the  indictment  is  foimd  is  not 
Impaired  by  the  manner  In  which  the  accused 
is  brought  before  It  There  are  many  ad- 
judications to  this  piuport  cited  by  counsel 
on  the  argument  to  some  of  which  we  will 
refer."  The  opinion  cIosM  as  follows:  "So 
in  this  case  we  will  say  that  whatever  effect 
may  be  given  by  the  state  court  to  the  illegal 
mode  by  which  the  defendant  was  brought 
from  another  state,  no  right  secured  under 
the  Constitution  or  laws  of  the  United  States 
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wu  violated  1^  bla  arrest  In  E^ituck;  and 
Imiwtoraiment  there,  upon  the  Indictment 
found  against  btm  for  murder  In  that  state." 
In  Re  Cook,  supra,  tlie  United  States  Circuit 
Court  had  under  consideration  the  validity 
of  an  extradition  granted  bj  the  Qovemor 
itrfaere  the  party,  In  fact;  had  not  been  in  the 
demanding  state  at  the  time  the  offense  was 
committed,  and  the  court,  speaking  of  the 
TBlldlty  of  the  executive  warrant,  said:  "His 
warrant,  'anassalled  by  competent  authority, 
Is  complete  JustlBcatlon  for  the  arrest  and 
surrender  of  the  alleged  fugitive.  When  so 
delivered  by  virtue  of  such  warrant,  his  sur- 
render is  lawful,  and  the  demanding  state 
obtains  rightful  possession  of  his  person,  and 
may  lawfully  subject  him  to  its  criminal  pro- 
cess for  the  offense  charged.  The  executive 
warrant  has  then  spent  Its  force.  It  Is  no 
longer  (^ratlve.  The  alleged  offender  Is  no 
longer  subjected  to  deprivation  of  liberty  by 
Tlrtae  thereof,  but  Is  rightfully  held  under 
the  process  of  the  state.  When  that  has  hap- 
pened, no  federal  question  remains.  •  •  * 
The  fact  of  flight  may  be,  in  a  sense,  Jurisdic- 
tional to  removal,  as  one  says  a  criminal 
court  has  Jurisdiction  only  of  crime.  But 
such  court  has  Jurisdiction  to  determine 
whether  a  certain  act  charged  to  have  l>een 
committed  Is  or  is  not  a  crime.  Its  decision 
therein,  although  erroneous,  is  not  void.  So 
here,  the  Jurisdiction  to  determine  the  fact  of 
flight  is  lodged  with  the  executive.  He  has 
Jurisdiction  of  the  subject-maiter.  His  war- 
rant Is  valid  until  his  determination  of  the 
fact  of  flight  la  properly  reversed.  When, 
therefore,  such  valid  warrant  has  been  ex- 
ecuted, the  surrender  thereunder  Is  lawful, 
and  the  party  lawfully  subjected  to  the  state 
jurlsdictton."  The  latter  case  was  appealed 
to  the  Si^ireme  Court,  and  la  Cook  t.  Hart, 
146  U.  S.  183,  18  Sup.  Ct  40.  86  L.  Ed.  934, 
the  lower  court  was  affirmed,  and  Justice 
Brown,  who  wrote  the  opinion  on  appeal, 
made  the  following  observation:  "It  is  prop- 
er to  observe  In  tills  connection  that,  assam- 
1ns  the  question  of  flight  to  be  Jurisdictional, 
it  that  question  be  raised  before  the  ex- 
ecutive OF  the  courts  of  the  surrendering 
state,  it  is  presented  In  a  very  different  as- 
pect after  the  accused  has  t>een  delivered 
over  to  the  agent  of  the-  demanding  state, 
and  has  actually  entered  the  territory  of 
that  state,  and  Is  held  under  tbe  process  of 
Its  courts."  In  Ex  parte  Johnson,  167  U.  S. 
120,  17  Sup.  Ct  785,  42  L.  Ed.  103.  the  court 
made  the  distinction  between  the  service  of 
civil  process  and  that  of  criminal  process 
where  the  party  bad  been  wrongfnlly  brought 
Into  the  Jurisdiction,  and  said:  "Indeed, 
there  are  many  authorities  which  go  to  tbe 
extent  of  holding  that  in  criminal  cases  a 
forcible  abduction  Is  no  sufficient  reason  why 
the  party  should  not  answer  when  brought 
within  the  Jurisdiction  of  the  court  which 
has  the  right  to  try  him  for  such  an  offense 
and  presents  no  valid  objection  to  his  trial 
la  ■odi  covrt  •  •   •  The  law  wlU  not 


permit  a  peraon  to  be  kidnaped  or  decoyed 
within  the  Jurisdlcticoi  for  the  purpose  of 
being  compelled  to  answer  to  a  mere  private 
claim,  but  in  criminal  cases  tbe  Interests  of 
the  public  override  that  which  is,  after  ail, 
a  mere  privilege  from  arrest"  To  the  same 
effect  see  Dow's  Case,  18  Pa,  37;  Ex  parte 
Ker  (C  C.)  18  Fed.  1C7;  State  v.  Smith,  19 
Am.  Dec.  679;  12  A.  ft  E.  Eucy.  of  Law,  607; 
Eaton  V.  West  Virginia,  91  Fed-  760,  84  C.  a 
A.  68;  KIngeu  v.  Kelley,  3  Wyo.  571,  28  Pac. 
38,  IS  L.  R.  A.  177;  Ex  parte  Barker,  87 
Ala.  4,  6  So.  7.  13  Am.  St  Rep.  17;  State 
V.  Ross,  21  Iowa,  407;  State  v.  Patterson,  119 
Mo.  505,  22  S.  W.  000;  Brookln  t.  State, 
20  Tex.  App.  121,  9  S.  W.  737;  Stattt  T.  OIoTer, 
112  N.  C.  806,  17  S.  E.  R25. 

Counsel  for  petitioner  lay  much  stress 
on  the  proposition  that  neither  an  Individual 
nor  the  state  can  l>e  allowed  to  gain  an  ad- 
vantage by  means  of  an  unlawful  or  wrong- 
ful act  That  proposition  is  true,  but  to  gain 
an  advantage  means  to  obtalo  a  superiority 
of  position  or  opportunity  which  wonld  not 
appear  to  have  been  done  In  such  a  case 
as  this,  admitting  all  the  facts  charged  to  be 
trhe.  Where  the  state  accuses  a  person  of 
the  commission  of  an  offense  agafast  Its 
laws,  the  mere  apprehension  of  tbe  accused, 
although  in  an  unlawful  manner,  and  sub- 
jecting blm  to  the  Jurisdiction  of  the  courts 
to  answer  the  charge,  cannot  amount  to  a 
legal  advantage  any  more  than  If  the  accused 
bad  voluntarily  surrendered  himself  to 
the  authorities.  The  wrongful  or  unlawful 
means  employed  in  making  an  arrest,  bow* 
erer  criminal  they  might  be,  could  not  IM 
chargeable  to  the  sovereignty,  which  can 
commit  no  crime,  but  would  be  the  crime  of 
the  individual  who  committed  the  act,  and 
would  furnish  no  reason  or  jnstiScation  for 
discharging  the  prisoner  when  brought  be- 
fore the  court  If.  therefore,  a  crime  should 
be  committed  by  any  person  In  abducting, 
apprehending,  or  arresting  the  accused,  such 
person  may  be  held  to  answer  In  the  propa 
Jurisdiction  for  the  commission  of  the  offense; 
But  the  commission  of  tbe  latter  offense  does 
not  expiate  the  former.  Numerous  authori- 
ties are  cited  on  behalf  of  petitioner  to  the 
effect  that  a  lawful  rendition  cannot  be  bad  * 
of  one  who  was  not  In  fact  within  the 
demanding  state  when  tbe  offense  Is  charged 
to  have  been  committed.  The  latest  and 
highest  authority  that  has  been  brought  to  our 
attention  on  this  phase  of  tbe  case  is  Hyatt 
V.  New  York,  188  U.  8.  601,  23  Sup.  Ct  436, 
47  li.  Ed.  657;  Id.,  172  N.  Y.  176,  64  N.  E.  825^ 
60  L.  R.  A.  774,  02  Am.  St  Rep.  706.  As  we 
have  heretofore  said,  the  question  as  to 
whether  or  not  the  prisoner  was,  In  fact  ft 
refugee  from  Justice  cannot  arise  at  this 
time  In  the  case  at  bar.  Except  for  the 
construction  placed  on  the  second  clause  of 
section  2  of  the  fourth  article  of  tbe  Consti- 
tution of  tbe  United  States,  and  section  6278^ 
n.  S.  Bev.  St  [U.  S.  Comp.  St  1901,  p.  8597]. 
by  the  highest  court  of  tbe  land,  we  abonld 
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nndonbtedly  Incline  to  the  belief  that  they 
were  designed  and  intended  to  authorize  the 
extradition  of  any  person  who  has  offended 
against  the  laws  of  one  state  and  is  there- 
after found  In  another  state.  It  would  seem 
that  by  the  language:  "Who  shall  flee  from 
Justice."  Is  rather  meant  a  flight  from  a 
punishment — a  penalty  or  condition  which 
would  follow  capture  and  conviction — ^than 
a  flight  from  a  place  or  the  territorial  limits 
of  the  outraged  commonwealth.  The  pur- 
suing band  of  Justice  demanding  TlndicatloQ 
and  rengeance  la  a  much  stronger  Inducement 
to  flight  than  the  mere  discomforts  of  place 
or  the  horrors  or  dislike  of  state  lines.  While 
the  belief  just  expressed  Is  the  unanimous 
view  of  this  court  as  to  the  real  purpose 
and  Intent  of  the  extradition  clause  of  the 
federal  Constitution,  It  amounts  to  the  merest 
observation  in  this  case,  and  In  no  respect 
Influences  Its  decision.  We  are  not  tmmlnd- 
fnl  of  the  fact  that  the  almost  uniform  cur- 
rent of  authority,  both  federal  and  state,  Is 
to  the  effect  that  the  flight  must  be  from  a 
place,  namely,  from  the  territorial  limits  of 
the  state  demanding  the  prisoner.  It  Is 
worthy  of  note,  hovrevec,  that  under  that 
line  of  authorl^,  as  was  su^ested  on  the 
argument  of  this  case,  an  assassin  on  the 
Ore^n  bank  of  the  greatwaterway  that  marks 
our  western  boundary,  might,  by  firing  across 
the  stream,  murder  numbers  of  our  citizens 
and  be  exempt  from  extradition,  and  go  free 
from  punishment  In  this  respect  the  views 
expressed  by  Mr.  Jtistice  Clark  In  the  extraor- 
dinary case  of  State  v.  Hall,  115  N.  0.  811, 
20  S.  E.  729,  28  li.  R.  A.  293,  44  Am.  St  Rep. 
001,  are  worthy  of  consideration. 

Counsel  place  considerable  stress  on  In  re 
Robinson  (Neb.)  45  N.  W.  267.  8  L.  R.  A.  898, 
26  Am.  St  Rep.  378,  a  case  where  the 
Supreme  Court  of  Nebraska  ordered  a  prison- 
er discharged  because  he  had  been  for- 
cibly brought  Into  the  state  without  requisi- 
tion process.  That  case  does  not  meet  the 
facts  of  the  ease  at  bar;  besides,  it  seems 
to  rest  on  the  mle  adopted  In  civil  cases, 
rather  than  that  applied  to  criminal  cases. 
The  statement  there  made  as  to  the  current 
of  authority  on  the  question  of  Interstate 
extradition  leaves  it  open  to  the  criticism 
that  it  Is  not  a  sound  or  carefully  considered 
case.  In  fact,  the  wdght  of  authority  Is  en- 
tirely the  other  way,  as  will  be  seen  from 
an  examination  of  Lascelles  t.  State  of 
Georgia,  148  U.  S.  S37»  IB  Sup.  Ct  687,  87 
Ij.  Ed.  662;  Lascelles  v.  State,  00  Ga.  847, 
16  S.  m  940,  046.  85  Am.  St  Rep.  216,  22a 
See  11  Rose's  Notes  (U.  S.)  239. 

The  motion  having  been  sustained,  the  case 
Tonalns  here  on  the  answer  of  the  irarden, 
which  Is  admitted  to  be  true.  The  prisons: 
has  been  indicted  on  the  charge  of  murder. 


and  for  the  purposes  of  this  case,  whether 
as  a  principal  or  accessory,  Is  immaterial 
under  our  statute  (sections  7697  and  7698, 
Rev.  St  1887,  and  Territory  v.  Guthrie,  2 
Idaho,  432, 17  Pac.  39),  as  Is  also  the  qaestion 
as  to  whether  he  was  within  or  without 
the  state  at  the  time  of  the  alleged  commis- 
sion of  the  offense  (sections  6331  and  7481, 
Rev.  St  1887).  The  proceedings  appear  reg- 
ular on  the  face  of  the  returns,  and  in 
conformity  with  the  laws  of  this  state,  and, 
since  the  prisoner  Is  being  held  under  process 
duly  and  regnlarly  Issued  by  a  court  of 
competent  criminal  jurisdiction,  we  are  com- 
manded by  statute  to  remand  him  to  custody. 

The  writ  Is  quashed,  and  the  prisons  Is 
remanded  to  the  custody  of  the  officer. 

STOCKSLAGER,  a  3.,  and  SULUYAN. 
J.,  concur. 


OS  Idaho,  MO 

Ex  parte  PByrriBONE. 

(Supreme  Court  of  Idaho.    April  14,  1006.) 

Application  by  George  A.  Pettlbone  for  a 
writ  of  habeas  corpus.  Writ  quashed,  and 
petitioner  ronanded  to  custody  of  ofllc«r. 

Fred  Miller,  John  F.  Nugent,  and  Edmund 
F.  Richardson,  for  petitioner.  John  -J.  Gu- 
faeen,  Atty.  G^.,  Owen  M.  Van  Duyn,  Proa. 
At^.,  James  H.  Hawley,  W.  K.  Bwata,  and 
W.  A.  Stones  for  the  Stata 

PER  CURIAM.  The  facts  in  this  case 
are  substanilally  the  same  as  In  Re  Moyer 
Unst  decided  by  this  court)  85  Pac  887; 
and  upon  the  authority  of  that  case,  and  for 
the  reasons  therein  stated,  the  writ  Is  quash- 
ed, and  tlie  -prisoner  is  hereby  remanded  to 
the  custody  of  the  officer. 

<U  Idsho,  Ml 

Ex  parte  HAYWOOD. 

(Supreme  Conrt  of  Idaho.    April  14,  1906L> 

Application  of  William  D.  Haywood  for 
vrrit  of  habeas  corpus.  Writ  quashed,  and 
prisoner  remanded  to  custody  of  officer. 

Fred  Miller,  John  F.  Nugent,  and  EUmuid 
F.  Richardson,  for  petitioner.  John  J.  Ga- 
heen,  Atty.  Oen.,  Owen  M.  Van  Duyn,  Pros. 
Atty.,  James  H.  Hawl^,  W.  B.  Borab,  and 
W.  A,  Stone,  for  the  State. 

PER  CURIAAI.  The  facts  In  ttitB  case  ue 
substantially  the  same  as  In  Be  Moyer  (Just 
decided  by  this  court)  85  Pac.  887;  and  upon 
the  authority  of  tiiat  case,  and  tar  the 
reasons  therein  stated,  the  writ  is  quashed, 
and  the  prisoner  remanded  to  the  custody  ot 
the  officer. 
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NOBIJ^  State  Yeterlnarj  Bnrgeon.  r.  BSA- 

GAW,  State  Auditor. 

(Supreme  Court  of  Idaho.   April  15,  1906.) 

1.  Constitutional  Law  —  Pbebdmption  of 
Validity  of  Statute— Statutes  — Ambhd- 

HBNT — REPDBLTCATION. 

■  Before  a  legielative  act  is  held  unconrtJtu- 
tlona],  it  should  appear  beyond  a  reasonable 
doubt  tbat  it  iofringes  some  provision  of  the 
Constitution.  Section  18  of  article  3  of  the 
state  Constitution  prohibits  the  Legislature  from 
reTisingr  or  amending  any  act  by  mere  reference 
to  its  title,  and  coDunanda  that  the  section,  as 
amended,  shall  be  sat  forth  and  published  at 
full  length. 

[Ed.  Note^Fw  cases  in  point,  see  toL  10, 
Cent.  IMg.  Constitutional  Law,  |  46.] 

2.  STATtTTES— Extent  of  Republication. 

Said  section  of  the  Constitution  does  not 
require  the  whole  act  containing  the  section 
amended  to  be  republished  In  full;  it  only 
requires  republication  of  the  section  amended. 
8l  Anwals— PBErEimoN  of  Disease— Statu - 

TOBT  RBGULATIONS. 

An  act  approved  March  6,  1005  (Sesa. 
Laws  1005,  p.  80),  is  an  act  for  the  suppreseion 
of  contagious  and  Infectious  diseases  among 
live  stock,  and  repeals  certain  provisions  of  an 
act  entitled:  "An  act  to  suppress  contagious 
and  infectious  diseases  of  abeep,  etc.,"  approved 
March  7,  1001  (Sess.  Laws  1901,  p.  1^).  and 
continues  in  force  certain  provisions  of  said 
act  relative  to  the  authority  and  duties  of  the 
state  sheep  Inspector  and  bis  deputies,  and  im- 
poses those  duties  on  the  state  veterinary  sur* 
geon  and  those  under  him. 

4.  Statutes— Repeal— Refubucatioh. 

Under  the  provisions  of  said  section  18, 
article  3  of  the  Constitution,  a  repeal  may  be 
made  of  a  certain  section  or  of  an  entire  act 
without  republishing  the  whole  of  the  same,  as 
said  section  of  the  Constitution  has  no  applica- 
ti<MDi  to  repeals,  but  only  to  revisions  and  amend- 
ments. 

[Ed.  Note. — For  cases  In  point,  see  vol.  44, 
Guit.  Dig.  Statutes,  |  222.] 

5.  AniUALS  —  ConTAOiouB  Diseases  —  Stat- 
utes—Constbuotiok. 

Section  30,  p.  53,  of  the  act  of  1905  pro- 
vides, among  other  things,  that  its  provisions 
should  not  be  so  construed  as  repealing  any  pro- 
yision  of  the  act  of  1901  (Sess.  Laws  1901, 
p.  142),  not  inconsistent  with  or  in  condict 
with  the  provisions  of  the  act  of  1005,  and  then 
declares  that  the  remaining  provisions  of  the 
act  of  1901  and  the  act  of  1005  should  be  con- 
strued together  for  the  purpose  of  carrying 
oat  the  objects  sought  by  each,  to  wit,  the  eradi- 
cation of  contagious  and  infectious  diseases 
among  the  live  stock  in  the  state.  That  is 
only  an  announc^ent  of  the  legislative  intent, 
and  correctly  states  the  rule  applicable  to  the 
construction  of  two  acts  or  two  laws  bearing 
on  the  same  subject 

A  Animals— Pbevehtion  of  Disease— Statu- 
■  lOBT  Regulations— State  Vetkeinaet. 

The  act  of  1905  (Sesa.  Iawb  1905,  p.  60) 
abolishes  the  office  of  state  sheep  inspector  and 
bis  deputies,  and  in  their  places  creates  the 
office  of  state  veterinary  surgeon,  asaistants, 
and  live  stock  inspectors,  and  to  that  extent 
repeals  the  act  of  1001  (Sees.  Laws  1901,  p. 
1^.  Said  act  of  1005  prescribes  many  of  the 
duties  of  said  last-mentioned  officers,  and  in 
addition  requires  them  to  perform  all  of  the 
duties  required  bv  the  act  of  1001  to  be  perform- 
ed by  the  state  saeep  inspector  and  deputies  not 
repealed  by  said  act  of  1005. 
7,  Officebs— Offices— Ceeation  and  Aboli- 
tion—Statutes— Repeal  AND  AlfBNDlCBNT. 

Tbt  aboUshmnit  of  u  ajniolntiva  office  1^ 
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an  act  of  the  L^islature  and  Imposing  the 
duties  of  such  office  on  another  officer  without 
enumeratit^  in  detail  such  duties,  io.  no  man- 
ner violates  the  prorialons  of  section  18,  art 
3,  of  the  Constitution. 

8.  Statutes—Repeal— Repubucatioh. 

Neither  express  nor  implied  repeals  come 
within  the  constitutional  inhibition  contained 
in  said  section  IS,  art  8,  of  the  Constitution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  |  222.] 

9.  Same— Laws  Relating  to  Saub  SuBraor 

— CONSTBUCTION. 

Two  or  more  taws  relating  to  the  some 
subject,  or  different  parts  of  the  same  subject, 
are  not  necessarily  amendatory  to  each  other 
within  the  meaning  of  the  provuions  of  said 
section  18  of  article  S  of  the  Cooatlttttlon,  al- 
though they  may  be  construed  in  pari  materia. 

(Syllabus  tqr  the  Court) 

Original  application  by  O.  B.  Noble  for 
a  -writ  of  mandate  to  cmnpel  Robert  8.  Bra- 
gaw,  as  State  Auditor,  to  Issne  a  state  war- 
rant In  payment  of  the  state  veterinary  sur- 
geon's salary*  Writ  granted. 

Richards  &  Haga,  for  plaintiff.  John  J. 
Gubeeu,  Atty.  Gen.,  and  Edwin  Snow,  for 
defendant  Wood  &  Wilson,  amid  cnrlee. 

SULLIVAN,  J.  This  Is  an  application  for 
a  writ  of  mandate  to  the  Auditor  of  the  state 
to  compel  him  to  lasne  certain  state  warrants 
to  the  plaintltr  on  account  of  his  salary  aa 
state  vet^nary  surgeon,  and  for  certain  ex- 
pens«8  connected  with  said  ofKce.  The  de- 
fendant answered  the  petition  for  the  writ, 
and  pat  in  issue  the  constitutionality  of  the 
act  creatiiv  the  office  of  veterinary  surgeon, 
which  was  approved  March  6,  1005,  and  Is 
entitled,  "An  act  to  suppress  contagious  and 
Infectious  diseases  among  live  stock;  creating 
a  live  stock  sanitary  board,  and  providing 
for  Its  appointment;  to  create  the  office  of 
state  veterinary  surgeon,  providing  for  his 
appolntmott  and  fixing  his  comi>eDsatlon, 
providing  for  the  appointment  of  assistant 
veterinary  surgeons  and  live  stock  lniq>ector8, 
and  fixing  their  comprasatlon;  prescribing 
penalties  for  the  failure  to  comply  with  the 
provisions  of  this  act;  creating  a  live  Bto<^ 
sanitary  fond  and  providing  for  the  levying 
of  a  tax  therefor."  Sess.  Laws  1005,  p.  30. 
Said  act  was  evidently  passed  pursuant  to  the 
provisions  of  section  1  of  article  16  of  our* 
state  Constitution.  This  act  belongs  to  that 
class  of  legislation  linown  aa  "Police  Segula- 
tlcms,"  and  Is  under  the  head  of  "Police 
Powers,"  which  iwwers  embrace  the  powers 
of  the  government  to  preserve  and  promote 
the  public  welfare,  the  safety,  the  health, 
good  order,  and  happiness  of  the  people,  and 
authorize  the  establishment  of  such  rules  and 
regulations  for  the  conduct  of  all  persons, 
and  for  the  use  and  management  of  all  prop- 
erty as  may  be  conducive  to  the  public  Inter- 
est and  welfare  of  the  people.  Said  act  con- 
tains 40  sections  and  appears  to  be  a  very 
carefully  drawn  act  covering  the  entire  sob- 
Ject  contained  in  the  title.  Its  main  pnrpose 
bdng  to  eradicate  infectlona  and  contagious 
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diseases  from  the  lire  stock  of  the  state. 
The  principal  conteDtion  arises  over  the  pro- 
visions of  section  39  of  said  act,  which  is 
aa  follows:  '"JFhls  act  Is  Intended  to  repeal 
those  provisions  of  thsrt  certain  act  of  the 
Legislature  entitled  'An  act  to  suppress  con- 
tagious and  Infections  diseases  of  sheep, 
to  create  the  office  of  sheep  Inspector  and 
deputy  sheep  Inspectors;  to  provide  for  the 
appointment  of  the  same  and  to  fix  their 
compensation;  making  the  doing  of  certain 
acta  a  crime  and  providing  for  the  punish- 
ment of  the  same;  and  for  otha  purposes, 
and  repealing  an  act  entitled,  *An  act  to  sup- 
press contagious  and  Infectious  diseases  of 
sheep ;  to  create  the  office  of  state  sheep  in- 
spector and  of  deputy  sheep  Inspectors,  to 
provide  for  the  appointment  of  the  same  and 
to  fix  their  compensation ;  malclog  the  doing 
of  certain  acts  a  crime  and  providing  tor 
the  appointment  of  the  same  and  for  other 
purposes,'  approved  February  25, 1889,"  which 
creates  the  office  of  sheep  Inspector  and  dep- 
uty sheep  Inspectors  for  the  state  of  Idaho, 
but  shall  not  be  construed  as  repealing  any 
other  provision  of  said  act  not  Inconsistent 
or  in  conflict  with  the  provisions  of  this 
act,  but  these  acts  shall  be  construed  together 
for  the  purpose  of  carrying  out  the  objects 
sought  by  each  of  said  acts,  to  wit ;  the  sup- 
pression and  eradicatioD  of  contagious  and 
infectious  diseases  among  live  stock  In  this 
state,  and  the  state  veterinary  surgeon  shall 
possess  all  the  authority  granted  to  the  state 
sheep  Inspector  under  said  act  and  the  assis- 
tant veterinary  surgeons  and  Inspectors  to  be 
appointed  under  this  act  shall  possess  all  the 
powers  of  a  deputy  sheep  Inspector  under 
the  said  act  hereinbefore.  In  this  section,  re- 
ferred to."  The  act  referred  to  by  title  in 
said  section  39  above  quoted,  is  found  on 
page  142,  Sess.  Laws  1901,  approved  March 
7,  1901,  and  Is  ^titled  "An  act  to  suppress 
contagious  and  Infections  diseases  of  sheep, 
to  create  the  office  of  sheep  inspector,  and 
deput7  state  sheep  Inspectors,  to  provide  for 
the  appointment  of  the  same  and  fix  their 
compensation;  making  the  doing  of  certain 
acts  a  crime  and  providing  for  the  punish- 
ment of  the  same  and  for  other  purposes, 
and  repealing  an  act  entitled  'An  act  to  sup- 
press contagloiiB  and  Infectious  diseases  of 
sheep ;  to  create  the  office  of  state  sheep  io- 
Bpector  and  of  deputy  sheep  inspectors,  to 
provide  for  the  appointment  of  the  same  and 
fix  their  compensation;  making  the  doing 
of  certain  acts  a  crime  and  providing  for  the 
punishment  of  the  same  and  for  other  pur- 
poses,' approved  February  25,  1899."  That 
act  applied  to  sheep  only,  while  the  act  in 
question  Includes  all  live  stock.  It  Is  con- 
t^ded  by  counsel  for  the  defendant  that 
said  section  89  Is  amendatory  of  said  act  ap* 
proved  March  7th,  1901,  and  for  that  reason 
It  violates  the  provisions  of  section  18  of 
article  3  of  our  state  Constitution,  which  sec- 
tion is  as  follows :  "No  act  shall  be  revised 
or  amended  hj  mere  reference  to  its  title,  bat 


the  section  as  amended  shall  be  set  forth  and 
published  at  full  length." 

The  rule  well  established  in  this  country 
that  a  legislative  act  is  presumed  to  be  con- 
stitutional until  it  is  shown  beyond  all  rea- 
sonable doubt  that  It  is  not  so,  and  that  pre- 
Bomption  has  been  followed  since  the  days  of 
the  great  Chief  Justice  Marshall,  wb«t  be 
declared  that  the  question  whethw  a  law  be 
void  from  its  repugnancy  to  the  Constltntlon, 
la  at  all  times  a  question  of  much  delicacy 
which  ought  seldom,  if  ev»,  to  be  decided  In 
the  affirmative  In  a  doubtful  case.  And  be 
stated  In  Fletcher  v.  Peck,  6  Cranch  (U.  S.) 
87,  3  L.  Ed.  162,  that  "the  opposition  between 
the  Constitution  and  the  law  should  be  snch 
that  the  Judge  feels  a  clear  and  strong  con- 
viction of  their  incompatibility  with  eacb 
other"  before  a  court  would  hold  a  law  un- 
constitutional. In  Ogden  v.  Saunders.  12 
Wheat  (U.  S.)  213,  6  L  Ed,  606,  the  Su- 
preme Court  of  the  United  States  said:  "It 
Is  but  a  decent  respect  due  the  wisdom,  the 
integrity  aud  the  patriotism  of  the  legislatlTe 
body  by  which  any  law  was  passed,  to  pre- 
sume In  favor  of  its  validity  until  its  viola- 
tion of  the  Constitution  is  proved  beyond  all 
reasonable  doubt."  In  Mugler  v.  Kansas, 
123  U.  S.  023,  8  Sup.  Ct  273,  31  L.  Ed.  205. 
the  Supreme  Court  of  the  United  States  said : 
"Every  possible  presumption  Is  to  be  Indul- 
ged In  favor  of  the  validity  of  a  statute" 
Then  guided  by  that  well-establlsbed  rule, 
the  question  for  decision  is:  Does  said  act 
conflict  with  said  section  18  of  article  3  of 
the  state  Constitution?  That  section  pro- 
vides that  no  act  shall  be  revised  or  amended 
by  mere  reference  to  Its  title,  but  the  sectloa 
as  amended  shall  be  set  forth  and  pnblisbed 
at  length.  The  limitation  therein  contained 
is  not  upon  the  powers  of  the  L^islature  to 
l^fslate,  but  is  upon  the  manner  In  wbl<di 
amendments  shall  be  made.  That  section  ap- 
plies to  revision  or  amendment  Where  the 
revision  or  amendment  of  a  certain  section 
of  an  act  Is  made.  It  cannot  be  done  by  mere 
reference  to  its  title;  but  the  section,  as 
amended,  must  be  set  forth  and  published 
at  full  length.  That  section  of  the  Constitu- 
tion does  not  require  the  whole  act  contain- 
ing the  section  amended  to  be  republished  in 
full ;  It  only  requires  the  republication  of 
the  section  which  It  purports  to  amend.  The 
evils  Intended  to  be  prevented  by  the  pro- 
visions of  said  section  have  so  frequently 
been  referred  to  by  courts  and  text-writers 
that  It  Is  not  necessary  to  quote  from  them 
her& 

Prior  to  the  adoption  of  sncb  a  ccmstltutlon- 
al  provision  as  that  contained  In  said  sec- 
tion 18,  the  practice  was  very  common  to 
amend  an  act  or  section  thereof  by  merely 
stating  that  certain  words  should  be  insert- 
ed at  a  certain  place  or  places  therein  or 
certain  words  be  stricken  therefrom,  and 
after  several  such  amendments  bad  been 
made,  It  naturally  created  great  ccmfuatoa  In 
the  law  or  the  section  so  amended,  and  tbe 
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im>TiBions  of  said  section  of  the  Constitu- 
tion were  for  the  purpose  of  preventing  that 
eTll  and  potting  an  end  to  that  method  of 
amendment  With  those  observations  we 
wlH  proceed  to  examine  the  act  onder  con- 
sideration. Said  act  does  not  purport  to 
amend  any  of  the  provisions  of  the  law  of 
lfl(Kl,  or  any  other  law  except  In  minor  or 
pro  forma  matters,  which  we  will  consider 
hereafter  when  we  consider  section  39  of 
said  act  The  latter  act  Is  complete  in  Itself 
and  contains  40  sections.  The  first  88  sec- 
tions coostltnte  a  complete  set  It  creates 
the  o£Bce  of  etiate  veterinary  surgeon,  pre- 
scribed the  quallflcatlons  of  that  officer,  fixes 
his  salary,  defines  his  duties  and  hi^  powers, 
and  in  great  detail  furnishes  all  the  machin- 
al required  to  carry  those  powers  into  ef- 
fort, and  the  general  appropriation  act  of 
1906  makes  an  appropriation  with  which  to 
pay  tile  veterinary  sni^eon's  salary.  We  find 
nothing  in  any  of  the  sections  of  said  aet 
down  to  section  39  that  In  any  manner  con- 
flicts with  any  provision  of  the  Constltntion 
of  the  United  States  or  the  Constitution  of  the 
state  of  Idaho.  The  aoestion  then  arises,  la 
there  anything  in  the  provisions  of  said  seo- 
tl<m  89  that  so  contravenes  the  provisions  of 
the  Constitntion  as  to  nnlll^  the  entire  act 
as  expressed  in  the  first  38  sections  there- 
of. The  l^slative  intent  Is  clearly  express- 
ed In  said  eection  89;  that  it  was  their  pur- 
pose to  repeal  aucb  parts  of  the  act  of  1901 
aa  created  the  oflSce  of  sheep  inspector  and 
d^aty  sheep  Inspectors  of  the  state;  that 
part  of  said  section  is  not  In  confiict  with 
the  provisions  of  said  section  18  of  the  Con- 
atitution,  for  It  expressly  repeals  such  parts 
of  the  act  of  1901  as  create  the  office  of 
sheep  Inspector  and  deputy  sheep  Inspectors. 
A  repeal  may  be  made  of  a  certain  section 
or  of  an  entire  act  without  r^ubllshlng  the 
whole  of  the  same.  Said  section  of  the  Con- 
stitution has  no  application  to  r^teals,  but  on- 
ly to  revisions  and  amendments.  Had  the 
Legislature  stopped  there,  there  could  be  no 
question  as  to  the  constitntlonallty  of  the 
act  end  it  would  have  left  the  state  with  a 
veterinary  eiurgeon,  with  the  offices  of  sheep 
Inspector  and  deputy  sheep  inspectors  abolish- 
ed, but  said  section  proceeds  further  to  de- 
clare that  the  act  In  question  should  not  be 
construed  as  repealing  any  oth^r  provision 
of  the  act  of  1901  not  Inconsistent  or  in  con- 
fiict with  the  provisions  of  the  act  of  190Q, 
and  then  declares  that  these  acts  should  be 
construed  together  for  the  purpose  of  carry- 
ing out  the  objects  sought  by  each  of  said 
acts,  to  wit,  the  suppression  and  eradication 
of  contagious  and  infectious  diseases  among 
live  stock  In  the  state.  This  Is  only  an 
announcement  of  the  legislative  intent,  and 
is  the  announcement  of  a  correct  rule  of 
law  when  applied  to  the  construction  of  the 
two  acts  or  two  laws  bearing  on  the  same 
subject  It  is  bnt  the  announcement  of  a 
rule  of  construction  which  this  court  always 
applies  to  statutes  bearing  upon  the  same 


subject  Statutes  tiiat  pertain  to  the  same 
subject-matter  should  be  construed  together, 
unless  they  are  In  conflict,  and  in  case  they 
are,  the  latter  or  subsequent  statute  Is  deem- 
ed to  repeal  the  former,  and  had  section  39 
ended  at  the  point  Just  suggested,  we  do  not 
think  the  validity  of  the  entire  act  would 
be  questioned.  In  that  case  the  office  of 
state  veterinary  surgeon  would  have  been 
established  and  the  t^ces  of  state  she^  In- 
spector and  deputy  sheep  inspectors  would 
have  been  abolished  by  an  express  repeal  of 
the  provisions  of  the  law  creating  them.  But 
the  L^lslatnre  in  said  section  S9  proceeded 
further  and  declared  that  it  was  their  Inten- 
tion that  the  vetNlnary  surgeon  should  pos- 
sess or  be  empowered  with  all  of  the  author- 
ity granted  to  the  state  sheep  inspector  under 
the  act  of  1901,  and  therein  lies  the  most 
difficult  question  In  the  case.  By  the  latter 
provisions  of  that  section  the  state  veterinary 
surgeon  is  given  the  anthorlty  formerly  pos- 
sessed by  the  state  sheep  inspector.  The 
powers  and  duties  of  the  sheep  Inspects  are 
prescribed  in  the  act  of  1901,  and  all  of  such 
powers  and  duties  are  not  set  forth  and 
enumerated  In  the  act  under  consld^atlon. 
The  question  arises,  then,  shonid  the  Legis- 
lature have  proceeded  to  set  forth  and  enu- 
merate the  powers  of  state  sheep  lnq;>ectors 
that  were  conferred  upon  the  state  veterin- 
ary surgeon?  It  was  not  necessary  for  the 
Legislature  to  do  that  for,  as  I  view  It  tiie 
office  of  sheep  Inspector  has  beoi  abolished  by 
the  act  under  consideration  and  all  of  the 
duties  Imposed  upon  him  by  the  act  of  1901. 
In  connection  with  others,  are  imposed  upon 
the  veterinary  surgeon  by  the  act  in  question. 
The  abolishment  of  one  appointive  office  and 
Imposing  the  duties  thereof  on  another  with- 
out enumerating  such  duties  In  detail  la  the 
act  abolishing  the  office,  does  not  Impinge 
In  any  manner  upon  said  provisions  of  the 
Constitution. 

In  Gilbert  v.  Moody,  8  Idaho  (Hash.)  8, 
25  Paa  1092,  which  involved  the  constitu- 
tionality of  an  act  substitnting  the  word 
"state"  for  the  word  "territory"  wherever  it 
appeared  in  the  Revised  Statutes,  and  the 
word  "auditor"  for  the  word  "comptroller," 
and  imposing  the  duties  of  the  comptroller 
on  the  auditor,  was  held  not  In  conflict  with 
said  provisions  of  the  Constitution.  The 
leading  case  on  the  construction  of  the  pro- 
visions of  a  Constitution  similar  to 'those 
under  consideration  here  Is  that  of  People 
V.  Mahaney,  13  Mich.  496.  That  decision 
was  written  by  Judge  Cooley,  one  of  the 
most  eminent  authorities  on  constitutional 
law  that  this  country  has  ever  produced, 
and  which  decision  Is  quoted  with  approval 
wherever  the  particular  question  here  pre- 
sented has  been  raised.  Justice  Cooley  there 
said:  "It  is  next  objected  that  the  law  is 
Invalid  because  in  conflict  with  section  25 
of  article  4  of  the  Constitution,  which  pro- 
vides that  'no  taw  shall  be  revised,  altered, 
or  amended  by  reference  to  Its  tiUe  only; 
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but  ihe  act  revised  and  the  section  or  sec- 
tions of  the  act  altered  or  amended,  shall  be 
re-enacted  and  repiiblisbed  at  lenirth.'  The 
act  before  us  does  not  assume,  In  terms,  to 
revlBe,  alter  or  amend  any  prior  act,  or  sec- 
tlini  of  any  act,  but  varlons  transfers  of 
duties  It  baa  an  amendatory  effect  by  Im- 
plication, and  by  its  last  section  It  repeal^ 
all  inconsistent  acta.  We  are  unable  to  see 
bow  this  conflicts  wltb  the  proTteion  referred 
to.  If,  whatever  a  new  statute  Is  passed. 
It  is  necessary  that  all  prior  statutes  modi- 
fled  1^  it  by  implication  sbould  be  re-enacted 
and  published  at  length  as  modified,  then  a 
lai^  portion  of  the  whole  code  of  laws  of 
the  state  would  require  to  be  republished  at 
every  sesslffli.  and  parte  of  It  seyeral  times 
over,  until,  from  mere  Immensity  of  matter, 
It  would  be  impossible  to  t^  what  the  law 
waa.  If,  because  an  act  estebllsbluK  a  police 
goremmoit  modlflea  the  powwa  and  duties 
of  sheriffs,  oonstebles,  water  and  sewer  com- 
i^dastoner^  marshals,  mayors,  and  justices, 
imd  imposes  new  duties  upon  the  executive 
and  the  citizen,  it  has  thereby  become  neces- 
sary to  re-enact  and  republish  the  various 
laws  relating  to  than  all  as  now  modified, 
we  shall  And  before  the  act  la  completed,  that 
It  not  only  embraces  a  large  portltm  of  the 
gaieral  laws  of  the  state,  but  al^  that  it 
has  become  obnoxious  to  the  other  provisitms 
referred  to,  because  ^bracing  a  la^  num- 
ber of  objects,  only  one  of  which  can  be  cov- 
etta  by  ite  title.  This  coiutitotlcmal  provi- 
sion must  receive  a  reasonable  coiutmctlon, 
with  a  view  to  give  It  ^ect  The  mischief 
designed  to  be  remedied  was  the  enactment 
of  amendatory  stototes  In  terms  so  blind. 
that  legislators  themselves  were  sometimes 
deceived  in  regard  to  ttietr  effect,  and  the 
public,  from  the  difficulty  in  making  the 
necessary  examination  and  comparison,  fail- 
ed to  become  apprised  of  the  changes  made  in 
the  laws.  An  amendatory  act  which  pur- 
ports only  to  Insert  certein  words,  or  to 
substitute  one  phrase  for  another  In  an  act 
or  section,  which  was  only  referred  to,  but 
not  published,  was  well  calculated  to  mis- 
lead tbe  careless  as  to  Its  ^ect,  and  was. 
porhaps,  sometimes  drawn' In  that  form  for. 
that  express  purpose.  lilndleas  confusion 
^na  thus  Introduced  Into  the  law,  and  the 
Constitution  wisely  prohibited  snch  I^isla- 
tion.  But  an  act  complete  In  Itself  Is  not 
within  the  mischief  designed  to  be  remedied 
by  this  {ffovlslon  and  cannot  be  held  to  be 
prohibited  by  it  without  violating  ite  plain 
totent" 

It  Is  tbem  said  that  tiie  constitutional 
provision  under  oooBlderatlon  must  receive 
a  reasonable  construction  with  a  view  to 
^ve  it  effect,  and  tbe  mischief  desired  to  be 
remedied  was  the  enactments  of  amendatory 
Btetutes  In  terms  so  blind  that  legislators 
tbanselves  are  sometimes  deceived  In  regard 
to  their  effect  There  can  be  no  doubt  In 
regard  to  the  effect  of  the  act  under  con- 
Biderati<m,  and  it  simply  Imposes  on  the 


state  veterinary  surgeon  all  of  the  duties 
that  were  imposed  by  the  act  of  1901  on  the 
state  sbeep  Inspector  and  Ills  deputies.  The. 
first  three  sections  of  that  act  do  not  refer 
to  the  duties  of  the  sheep  inspector,  and  are 
repealed  by  tbe  act  of  1905.  Beginning  with 
section  4  of  the  act  of  1901,  to  and  inclnding 
section  28  of  said  act,  we  find  tlie  authority 
and  duties  of  the  sheep  inspector  and  his 
deputies  prescrlt)ed  therein.  Said  duties  are; 
imposed  by  the  act  In  question  on  the  steto: 
veterinary  surgeon  and  his  asslstents.  It, 
leaves  those  duties  clear  and  concise^  Thej 
are  not  blind  to  any  one^  nor  vronld  they  de- 
ceive any  one  In  regard  to  their  effect  In 
Evemham  v.  Hulit  46  N.  J.  Law^  53,  which 
Is  a  case  Involving  a  provision  <k  the  New 
Jers^  Constitution  somewhat  twoader  than-, 
that  of  our  own,  the  court  aald :  "A  am- 
strucUon  of  this  cwiBtttntlcaiftI  provision 
which  would  sustabi  the  contention  of  the- 
plaintiff  on  certiorari  would  lead  to  the  most 
embarrassli^  results.  It  would  be  equlvalemt 
to  holding  that  the  Legislature  can  pass  no 
act  changing  any  part  of  the  stetnto  law  In 
force  in  this  state  without  re-enacting  at 
length  every  section  in  ttie  whole  body  of 
existing  stetn^  that  might  be  aftected  bf 
the  new  l^^slatlon.  Since  tbe  amstttational 
amratdmoite  went  Into  effect,  a  cmsldnable 
number  of  acts  have  beeo  passed  designed  to 
simplify  and  make  moet  efflcadoas  the  mode 
of  making  and  collecting  assessmente  for 
local  Immovement  In  tiie  mnnldpallty  of  thla. 
stete.  These  were  snbjecte  specially  pro- 
vided for  In  sectt(HU  contained  In  thdr  sev- 
eral acta  of  Incorporation.  Q»eral  acta  have 
always  been  passed  provldliv  for  the  assess- 
ment, collection  and  lien  of  tans— subject 
iqmclally  provided  for  In  sections  incorporat- 
ing dtles,  towns  and  townships,  as  well  as 
In  several  parte  of  ttie  gaieral  tax  law  of 
this  state.  In  many  instances  provisions  of 
this  kind  are  ccmtateed  In  long  sectiraia.  In 
^Ich  It  Is  usual  to  express  and  define  the 
general  powers  of  corporations.  Sometimes 
they  are  dlstribnted  In  a^roprlate  places  in 
different  aectitms  of  the  acte.  If  this  am- 
stitutional  provision  luis  made  it  necessary 
to  the  Talldity  of  a  new  statute  on  tbe  sdb- 
Ject  tiiat  every  prior  statute  on  the  same 
subject  which  may  be  altered  or  modified 
should  be  Inserted  In  It  at  length.  It  would 
be  quite  Impossible  to  l^Mate  at  all  on  the 
subject  moitioaed,  (HT  on  kindred  snbjecte: 
for  a  statute  which  would  comply  with  sodi 
a  requirement  would  pr(Aably  be  obnoxious 
to  that  other  provision  of  the  Oonstitntitm 
that  every  law  should  embrace  but  one  ob- 
ject, and  that  object  ^uld  be  onbraced  In 
ite  title."  See,  also,  Denver  O.  B.  R.  Co.  v. 
Nester  (Colo.)  IS  Pac.  7U;  State  r.  Scott 
(Wash.)  73  Pac.  S6S.  The  act  of  1906  does 
not  amend,  unless  It  be  by  Implicatton,  any 
of  the  sections  of  the  law  of  1901.  It  does, 
however,  r^teal  certain  sections  of  the  latter 
act  in  full  and  others  to  the  extent  that 
It  confilcta  with  them,  but  we  think  the 
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nila  It  fliat  neither  aprees  nor  implied  re- 
peals come  wltblD  the  omstltntlonal  Inblb- 
tkn  found  In  Bald  section  18.  article  8.  Under, 
a  constitntfonal  provision  similar  to  our  own, ' 
the  Supreme  Court  of  Illinois,  in  School 
Directors  t.  School  Directors,  135  111.  464, 
28  N.  B.  49,  said:  "Two  or  more  laws  re- 
l&tlDtr  to  the  same  subject  or  different  parts 
of  the  same  subject-matter,  are  not  neces- 
sarily amendatory  to  each  other,  within  tbe 
meaning  of  this  clause  of  the  Constitution, 
although  they  may  be  construed  together  as 
in  para  materia.  All  laws  on  the  subject 
of  schools,  in  city  charters  or  elsewhere^  are 
necessarily  parts  of  the  school  laws."  Said 
act  of  1905  is  ralld  and  constitutional,  and 
the  peremptory  writ  of  mandate  must  be 
Issued  as  prayed  for,  and  It  Is  so  ordered. 

STOCKSLAGEB.  a  J„  concurs.  AIL- 
8RIB,  J.,  concurs  to  the  extent  only  that 
ttw  law  of  10U5  is  TaUd  and  constltutlwiaL 


OS  IdMhfl^  ttS> 

HILL  et  aL  r.  STANDA.IU>  inN.  CO.  et  at. 

(Supreme  Coart  of  Idaho.   April  25,  1006.) 

1.  Waters  ano  Water  Coubsbs— Pollution 

— AcriOR  FOB  DaVAOES— GOUPLAIHT. 

Wht>n  a  complaint  states  fully  and  con- 
cisely the  nature  of  the  damage,  amount,  and 
that  It  waf  canned  by  the  nnlawful,  wrongful, 
and  wgUgent  acts  of  the  defendants,  Md,  that 
It  states  a  cause  of  action. 

[Gd.  Note* — For  cases  in  point,  see  vol.  4S, 
Cent.  Die  Waters  and  Water  Conrses,  8  59; 
vol.  34,  Cent.  DJg.  Minca  and  Minerals,  fi  246.] 

2.  Costs— on  Appeal  —  JunoiCEnT  on  De- 

HUBBER. 

When  an  appeal  Is  proescnted  from  a  judg- 
ment on  an  order  sustaining  a  demurrer  to  tbe 
complaiot,  no  (Knts  can  be  awarded  to  appel- 
lant, excepting  tbe  necessary  costs  in  preswclog 
such  sppeaL 
(Syllabns  by  the  OonrL) 

Appeal  from  District  Court.  Bhoalxnitt 
County ;  Ralph  T.  Morgan,  Judge. 

Action  by  Joslah  nill  end  J.  8.  Hill  against 
the  Standard  Mining  Company  and  others. 
Judgment  for  defendants;  and  plalntiffa  ap- 
peal. Beversed. 

A.  O.  Kerns,  for  appellantiL  Ohariea  W. 
Beale,  for  reasKmdeuts. 

ST0CE6LA0EB,  a  J.  This  Is  an  an)eal 
ffeom  a  Judgment  rendered  and  entered  on 
an  order  siutaining  a  demurrer  to  tbe  com- 
plaint  It  was  tbe  tlilra  effort  of  learned 
counsel  for  appellant  to  allege  a  cause  of 
action  against  the  defendants  for  damages  to 
their  lands  located  on  the  South  Fork  of  the 
Ooeur  d'AIene  rlrer  In  Shoshone  county.  The 
cnnplaint  alleges :  "(1)  That  at  all  the  times 
hereinafter  mentioned  tbe  defoidant,  Stand- 
ard Mining  Company,  was  and  now  is  a  cor- 
poration duly  organized  and  existing  under 
the  laws  of  the  state  of  Idaha  (2)  That 
at  all  the  times  hereinafter  mentioned  the 
defendants  were  copartners  doing  business 
under  the  firm  naiue  of  the  Mammoth  Min- 


ing Onnpany.  Qt)  That  during  the  tbxe^ 
years  prior  to  the  commencement  of  this  ac- 
tion the  defendants  as  sudi  mining  partners 
cast  about  660,000  tons  of  waste  material,  ccn- 
slstlng  of  lod^,  earth,  sand,  stone,  slime,  and 
poIscHions  snbatances  of  lead  and  araaile  Into 
Canyon  creek,  a  tributary  of  tbe  South  Foric 
of  the  Coeur  d'AIene  river,  ten  miles  above 
the  lands  of  the  plaintiffs  hereinafter  de- 
scribed, thereby  fliltng  the  hanks  and  pol- 
luting and  deflling  said  stream;  and  by  the 
natural  flow  of  the  waters  of  said  Canyon 
creek  said  waste  material  so  n^llgently  cast 
into  said  stream  by  tbe  defendants  has  beoi 
washed,  carried,  and  depoaited  into  the  Soutb 
Fork  of  tiie  Coeur  d'AIene  rivor  aforesaid, 
thereby  polluting  and  defiling  said  stream 
and  filling  the  banks  thereof;  and  by  the 
natural  flow  of  the  waters  of  said  rlva  said 
waste  material  has  been  washed  and  carried 
down  said  atreani>  and  thereby  causing  the 
waters  of  said  South  Fork  ot  the  Coeur 
d'AIene  river  at  high  water  during  the  afore- 
said period  of  three  years  prior  to  the  com- 
menconent  of  tiila  action  to  overfiow  the 
natural  banks  of  said  stream  where  the 
same  losses  over,  along,  through,  and  across 
tbe  lands  of  plaintiffs  herelnaft»  described, 
and  wash,  carry,  q>read,  and  d<!P08lt  over 
and  across  the  said  lands  of  the  plalntiffa 
portions  of  said  waste  material  so  cast  Into 
Canyon  creek  by  the  def«idBnta  as  afore- 
said, thereby  poisoning  the  said  lands  of  tbe 
plaintiffs,  so  covered  with  waste,  for  agri- 
cultural, grazing,  fanning,  townslte,  and  resi- 
dence purposes;  and  poisoning  and  rendering 
tbe  well  water  on  aald  premises  unfit  for  any 
U8^  and  killing  and  blasting  ^It  trees, 
vines,  groves,  and  other  vegetation  thereon, 
and  renderliu;  the  use  and  occupation  of  said 
premises  as  a  home  dangerous  to  the  health  of 
the  plalntiffa.  (4)  That  the  plaintiffs  are 
now  and  at  all  tbe  times  since  the  month 
of  March,  1886,  have  been  In  the  poraesslon 
and  entitied  to  tbe  posaeasloa  of,  and  tbe 
owners  of,  tbe  following  described  parcels  of 
land  ritnated  akmg,  contiguous,  and  adjacmt 
to  said  South  Fork  of  the  Ooeur  d'AIene  river, 
to  wit:"  Here  follows  fqU  deqorlption  of 
plaintiffs*  land. 

The  defendants  Standard  Mining  Company, 
James  Leonard  and  A.  L.  Scofieid  douurred 
to  this  complaint,  to  wit;  **(!)  That  aald 
amended  complaint  does  not  state  fiuito  aofll- 
dent  to  oimstituto  a  cause  of  action.  <9 
That  said  amended  c(»uplaint  Is  uncertain  In 
this:  (a)  That  It  does  not  state  any  facts 
constitoting  carelessness  or  negligence  or  un- 
aklllfnlness  on  the  part  of  tbe  said  defend- 
anti;  or  any  or  ettiier  of  than,  or  on  tba 
part  of  any  authorized  agent  or  rcpresoita- 
tive  of  said  defendanto  or  any  ,  or  either  of 
them,  tb)  ^niat  It  does  not  state  any.  act 
or  admission  on  the  part  iof  said  defendants; 
or  any  or  titber  of  thcan,  or  on  the  part 
of  any  authorized  agent  or  repres^taUve  of 
said  defendants,  or  any  or  efther  of  them, 
constituting  negllg^ica  or  careiegauesa  {c$ 
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That  It  doM  not  appear  ttertfrom  oC  what 
value  the  lands  mentloDed  therein  were  for 
agrtcnltoral,  grazing,  farming,  townsite,  or 
residence  purposes,  or  of  what  value  said 
lands  were  for  any  purpose  whatever,  (d) 
Nor  does  It  appear  therefrom  whm  or  during 
what  years  any  of  the  mate  material  men- 
tioned therein  was  washed,  carried,  spread, 
or  deposited  over,  upon,  or  a<308S  the  lands 
of  the  plaintiffs  mentioned  therein,  or  how 
much  damage,  If  any,  was  caused  thereto 
to  the  lands,  or  how  much  to  the  vegetation 
growing  th^«on.  (e)  Nor  does  It  appear 
thwefrom  the  date  whoi  said  lands  or  any 
thereof  were  polamed  or  d«troyed  for  agri- 
cultural, grazing  farming,  townslte,  or  resi- 
dence purposes,  or  the  date  whra  the  fruit 
tree^  vines,  groves,  or  other  vegetation  grow- 
ing thereon,  were  killed  and  blasted,  or  the 
date  whoi  said  premises  were  rendered  unfit : 
m  dai^erous  as  a  home^  or  unfit  or  dan- 
gerous at  all.  (ft  Kor  does  It  aK>ear  there- 
from the  date  when  any  of  said  landa  were 
Injured,  poisoned,  or  destroyed,  or  the  date 
when  any  crops  or  vegetation  whatever  grow- 
ing thereon  were  Injured  or  destroyed,  or 
killed,  or  blasted,  prior  or  subsequent  to  the 
date  of  the  Injury  or  destruction  of  said 
lands  or  any  part  thereof.  Nor  does  it 
appear  therefrom  how  said  lands  could  be 
poisoned  or  destroyed  and  at  the  same  time 
be  of  any  value  for  agricultural,  grazing,  or 
other  purposea  whatever,  or  how  any  crops, 
vegetables,  fruit  trees,  vines,  or  groves  could, 
be  killed,  poisoned,  blasted,  or  destroyed  upon 
said  lands  subsequent  to  the  date  of  the  de- 
struction thereof,  (h)  Nor  does  It  appear 
therefrom  what  damage.  If  any,  the  lands  of 
the  plaintiffs  suffered  by  the  casting  of 
waste  material  into  Canyon  creek;  how' 
much  by  the  overflow  of  the  South  Fork  of 
the  Goenr  d'Alene  river;  bow  mudi  by  the 
pollution  of  the  waters  of  the  South  Fork 
of  the  Goeur  d'Alene  river ;  or  how  much  by 
the  bigh  water  of  the  said  South  Fork  of 
the  Coeur  d'Alene  river.  Wherefore  said  de- 
fendnnts  pray  the  Judgment  of  this  honor- 
,able  court  that  they  be  dlsmlBsed  hence, 
witb  their  c(»ts  In  this  behalf  sustained." 

The.  complaint  above  referred  to  was  filed 
June  30, 1905.  The  demurrei;^nd  affidavit  of 
service  thereof  were  filed  July  6,  1905,  and' 
Judgment  for  costs  entered  December  16, 
1905 ;  the  above  demurrer  having  been  there- 
tofore sustained.  By  the  record  it  la  shown 
that  the  first  complaint  in  tue  action  was 
'filed  September  30,  1903,  In  which  practically 
the  same  allegations  are  contained  as  are 
shown  by  the  third  amended  complaint  which 
Is  before  us  for  determination  as  to  Its  suffi- 
ciency for  a  recovery  of  damages.  After  In- 
numerable motions  to  quash  the  summons 
and  service  thereof,  together  with  affidavits 
in  support  of  the  various  motions,  also  mo- 
tions to  quash  and  aet  aside  the  alias  sum- 
mons and  the  service  thereof  with  affidavits 
in  support  thereof  extending  from  page  15 
to  86  of  the  record,  the  defendants  demurred 


to  the  complaint;  this  demurrer  was  filed 
June  21,  1804,  and  sustained  December  S(K 
1004.  On  the  Slst  di^  of  December,  1904. 
plaintiffs  filed  what  Is  tenned  their  second 
amended  complaint,  In  wfaldti  all  the  auc- 
tions of  the  complaint  and  the  amended  com- 
plaint are  allied  together  with  some  addi- 
tional aUegatIon&  A  motion  to  strike  this 
c<Hnplalnt  from  the  files  was  ovomled  on  the 
2&th  day  of  May,  1905.  On  the  i2Qi 
day  ot  June.  1905,  a  demurrer  was  filed 
which  was  sustained  on  the  22d  d^  of  Jone^ 
190S,  and  plabitlfls  given  nntll  June  30^  1005, 
In  which  to  file  an  amended  ownplatnt  On 
that  date  plaintiffs  filed  their  third  amended 
complaint,  tiie  sufficiency  of  which  Is  now  un- 
der consideration.  The  reasons  for  the  his- 
tory of  this  case^  together  with  the  vartous 
motions,  dmurrers,  rules,  and  orders^  wlU 
hereafter  be  discussed  In  tills  t^nlon. 

After  a  statement  In  Justification  of  all  the 
rulings  of  the  court  with  r^erence  to  Ite 
action  In  quashing  summons,  alias  summons, 
and  other  orders  made  in  the  earlier  history 
of  this  case,  learned  counsel  for  respondaita 
say:  "We  next  come  to  the  only  question  In- 
volved in  this  appeal,  and  that  Is  as  to  tlie 
right  of  the  appellante  to  maintain  tbeir 
alleged  cause  of  action  against  resfiooA- 
ents.  •  •  An  Inspection  of  the  rec- 
ord, pleadings,  and  proceedings  in  fills  case 
leads  us  to  the  conclnaion  that  th&  statement 
is  coiTcct  In  other  words,  if  the  appellants 
are  entltied  to  recover  damages  In  any 
amount,  the  complaint  Is  sufficient  to  put  de- 
fendants on  their  proofs,  anSl  the  demorrers 
sliould  have  been  ovttroled  and  deCendanta 
required  to  answer. 

It  Is  earnestly  urged  counsel  for  ro- 
spondents  that  if  this  court  should  hold  that 
there  Is  error  In  sustaining  the  demuirers 
to  the  complaints,  or  either  of  them.  It  wonld 
4«Bult  In  "the  dep<90lation  of  Shoshone 
county,  the  abandonment  of  all  mintog  and 
milling  therein,  and  the  consequrat  bank- 
ruptcy of  the  Inhabltante  thereof."  Deplor- 
able aa  this  might  be.  If  true,  It  furnishes 
no  excuse  for  the  court  to  shirk  its  responsi- 
bilities In  disposing  of  the  question  before  us 
on  tlie  merits.  The  law  is  no  respecter  of 
persons,  corporations,  or  Individuals,  and  In 
Its  creation  and  enforcement  reaches  out 
and  protects  the  Jone  settler  In  his  rlf^ts,  let 
them  be  ever  so  meager,  as  well  as  the  capi- 
talists, tlie  corporation,  or  Individual  with  it 
or  his  millions.  If  the  law  protects  the  ajf- 
pellajjts  in  their  settlement  on  the  public  do- 
main of  the  lands  described  In  plaintiff's 
complaint  for  agricultural  or  other  purposes, 
then  their  rights  are  as  sacred  and  require 
the  same  application  of  the  law  and  the  same 
protection  as  is  guarantied  to  every  citizen 
of  this  great  nation  and'  commonwealth. 
The  law  does  not  measure  the  righto  of  liti- 
gants by  the  amount  Involved,  nor  the  man- 
ner in  which  It  may  affect  otb^  not  parties 
to  the  litigation.  It  only  deals  with  the  ques- 
tions as  presented  by  the  pleadings,  imd  in 
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tblB  case,  If  tlie  plalnttffB  can  recover  undor 
any  conditions  or  circumstances,  then  that 
right  to  recover  cannot  be  measured  by  the 
damage  defendants  or  others  residing  in 
Shoshone  county  may  sustain  by  reason 
thereof.  It  Is  not  a  matter  of  sentiment, 
but  what  is  the  stindlng  of  the  plaintiffs  as 
shown  by  the  pleadings,  and  have  the  de- 
fendants trespassed  upon  any  rights  guaran- 
tied to  them  by  the  Constltntlon  anl  laws  of 
our  state.  With  this  view  we  will  examine 
the  law  applicable  to  the  cause.  Mr  Gould 
In  his  excellent  work  on  Waters,  fi  122,  says : 
"TL'he  general  role  Is  that  individuals  are  not 
entitled  to  redress  against  a  public  nuisance. 
The  prh  ate  Injury  Is  merged  In  the  common 
anlsance  and  Injury  to  all  citizens,  and  the 
right  is  to  be  vindicated  and  the  wrong  pun- 
ished by  a  public  prosecution,  and  not  by  a 
multiplicity  of  separate  actions  in  favor  of 
private  persons.  If,  however,  a  public  nui- 
sance, such  as  an  unlawful  obstruction  to  a 
common  passage,  causes  peculiar  datitage  to 
an  Individual,  he  may  maintain  an  action 
therefor.  In  such  case,  the  declaration  of 
complaint  need  not  negative  the  lawfulness 
of  the  obstruction,  or  Its  continuance  for  a 
reasonable  length  of  time,  or  that  It  was 
unavoidable  because  of  Inevitable  accident, 
these  being  matters  of  defense  to  be  set  up 
by  answer.  But  the  particular  damage  Is 
the  gist  of  the  action,  and  must  be.  specially 
set  fortli  In  the  declaration  or  complaint" 
This  seems  to  us  to  l)e  a  very  clear  and  con- 
cise statement  of  the  law  and  Is  founded  in 
justice  and  reason.  Applying  the  rule  lalfl 
down  by  this  learned  author  to  the  case  at 
bar,  we  find  the  appellants  in  the  undisputed 
possession  of  the  property  descrll)ed  in  their 
complaint;  thht  said  property  Ifl  rendered 
valueless  for  agricultural,  grazing,  farming, 
townslte,  and  residence  purposes,  poisoning 
and  rendering  the  well  water  unfit  for  use, 
killing  and  blasting  fruit  trees,  vines,  grass, 
and  other  vegetation  thereon;  and  that  plain- 
tiffs were  In  such  possession  of  said  premises 
In  March,  1886,  and  are  at  the  present  time  In 
quiet  and  peaceable  jrassesaion. 

Counsel  for  respondents  cites  section  S,  art. 
16,  of  our  ConBtitutton,  which  reads:  "The 
rigbt  to  divert  and  appropriate  the  unappro- 
priated waters  of  any  natural  stream  to 
beneficial  uses,  shall  never  be  denied.  Prior- 
ity of  appropriation  shall  give  the  better 
right  as  between  those  using  the  water;  but 
when  the  waters  of  any  natural  stream  are 
not  sufficient  for  the  service  of  all  those  de- 
siring the  use  of  the  same,  those  using  the 
water  for  domestic  purposes  shall  (subject 
to  such  limitations  as  may  be  prescribed  by 
law)  have  the  preference  over  those  claim- 
ing for  any  other  purpose.  And  those  using 
the  water  for  agricultural  purposes  shall 
have  preference  over  those  using  the  same 
for  manufacturing  purposes.  And,  in  any 
organized  mining  district,  those  using  the 
water  for  mining  purposes,  or  milling  pur- 
poaet  eonnectad  with  mining,  shall  have  pref- 


erence over  those  nslng  the  same  for  manu- 
facturing or  agrlcnltnral  purposes."  We  can- 
not see  the  application  of  this  provision  of 
our  Constitution  to  the  case  at  bar.  Appel- 
lants do  not  complain  of  the  use  of  the  waters 
of  Canyon  creek  by  respondents  for  mining 
and  milling  purposes.  The  complaint  Is  that 
respondents  cast  enormous  quantities  of 
debris  and  poisonous  substances  Into  Canyon 
creek  which  follows  the  channel  of  that 
stream  down  to  Its  confluence  with  the  South 
Fork  of  the  Ooeur  d'Alene  river,  and  thence 
carried  down  that  stream  and  deposited  on 
the  lands  of  plaintiff,  thus  causing  the 
Injury  for  which  they  ask  to  be  compensated 
In  damages.  There  Is  nothing  in  this  provlsl- 
slon  of  the  Constitution,  nor  In  any  of  Its 
provisions,  that  authorizes  or  permits  parties 
engaged  In  mining  or  any  other  occupation 
to  fill  up  the  natural  channel  of  any  of  the 
public  streams  of  the  state  to  the  injury  of 
any  other  user  of  the  waters  of  the  stream. 
Our  Constitution  wisely  provides  that  all 
the  public  waters  of  the  state  and  their  use 
shall  be  under  the  control  of  the  state.  Arti- 
cle 15.  S  1. 

Counsel  for  respondents  with  commendable 
energy  and  force,  both  In  his  brief  and  oral 
argument,  insists  that  his  clients  were  ex- 
ercising a  lawful  right  granted  them  by  the 
Constitution  and  laws  of  the  state  in  the  use 
of  Canyon  creek  as  a  dumping  ground  for  the 
debris  of  their  mines,  and,  In  support  of  this 
theory,  quotes  all  of  section  1971,  vol  3,  of 
Mr.  Elliott's  excellent  work  on  Evidence. 
If  the  contention  of  respondents  is  to  be 
accepted  as  the  law  of  this  state — that  Is,, 
that  they  have  the  right  to  use  the  public 
streams  as  a  dumping  ground  for  the  debris 
of  their  mines — then  this  learned  author  sus- 
tains their  contention.  It  will  be  observed 
that  the  text  is  based  wholly  on  the  theory 
that  "such  Injury  resulted  to  the  complain- 
ant from  the  proi>er  and  careful  exercise 
of  a  lawful  right  on  the.  part  of  defendant." 
The  author  further  says:  "This  rule  has' 
been  variously  stated  as  follows:  'An  act 
done  under  a  lawful  authority,  If  done  In  a 
proper  manner,  will  not  as  a  general  rule,, 
subject  the  party  doing  It  to  an  action  for. 
the  consequences  which  may  follow  from  It' 
•  •*  ♦ "  If  It  was  the  intention  of  the. 
framers  of  our  Constitution,  when  they  pro-, 
vlded  that  "In  organized  mining  districts 
those  using  water  for  mining  purposes  or. 
milling  purposes  connected  with  mining,  shall, 
have  preference  over  those  nslng  the  same 
for  manufacturing  or  agricultural  purposes," 
intended  that  the  mine  or  mill  owner  should 
have  exclusive  use  not  only  of  the  water 
but  the  stream  for  dumping  the  debris  of 
their  mines  and  mills,  Irrespective  of  the 
damage  it  might  cause  to  others  with  vested 
rights  in  the  waters  of  such  stream,  then  the. 
plaintiffs  could  not  frame  a  complaint  that 
would  not  be  subject  to  demurrer. 

The  question  of  the  preferrace  right  of  the 
mine  or  mill  owner  over  the  manufa<^rer  or 
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agriculturist  to  the  vae  of  water  has  never 
been  before  this  court  to  our  knowledge,  and. 
In  this  case,  plaintiffs  do  not  question  the 
right  of  the  defendants  to  the  use  of  the 
waters  of  Canyon  creek  for  mining  and  mill- 
ing purposes.  Tbe  complaint  Is  that  they 
cast  large  quantities  of  debris  and  poison- 
ous substances  from  their  mines  and  mills 
Into  Canyon  credi,  whlch^  by  natural  con- 
sequences, flows  down  that  stream  and  final- 
ly over  and  upon  their  lands,  which  by 
reason  thereof  are  rendered  valueless.  Hence 
It  Is  not  a  question  as  to  who  shall  have 
the  preference  right  to  the  use  of  the  water 
between  the  parties  to  this  action,  but  how 
shall  the  respondents  use  it,  or  have  they  the 
right  to  dump  the  waste  from  their  mines 
and  mills  Into  the  stream,  r^ardless  of  the 
results  to  lower  occupants  of  the  lands  for 
agricultural  or  other  purposes.  This  court 
has  repeatedly  held  that  an  ai^roprlator 
could  not  change  his  place  of  diversion  of 
the  waters  of  any  stream,  if  such  change  In 
any  manner  alfected  a  lower  approprlator 
of  the  waters  of  such  stream,  even  though 
the  lower  approprlator  be  subsequent  In 
right.  The  reasons  of  such  conclusion,  It 
seems  to  us,  are  well  founded.  Where  the 
lower  approprlator  makes  his  appropriation 
he  has  the  right  to  assume  the  upper  appro- 
prlator will  continue  the  use  of  the  water 
as  he  found  it,  and  if  any  change  would 
damage  him  In  the  use  of  his  appropriation, 
the  courts  will  protect  bim  In  his  rights. 

When  respondents  located  their  mines  and 
erected  their  mills  on  or  near  Canyon  creek, 
and  began  to  cast  tbe  waste  from  either  Into 
such  stream,  they  assumed  all  risk  of  dam- 
ages to  anyone  below  on  that  stream  or  any 
stream  to  which  It  Is  tributary  who  were 
In  possession  of  proper^  that  might  be  dam- 
aged by  such  use  of  such  stream  at  the  time 
they  began  the  use  thereof  for  such  purpose^ 
It  is  urged  that  It  Is  not  shown  by  the  com- 
plaint that  appellants  ever  made  an  appro- 
priation of  the  waters  of  Canyon  creek  or 
the  South  Fork  of  the  Coeur  d'Alene  river 
of  whldi  it  Is  tributory.  Appellants  are  not 
complaining  that  tbey  have  been  deprived  of 
their  use  of  water  respondents,  tiiey  com- 
plain of  the  wrongful  use  of  Canyon  creek 
by  respondents,  not  of  tbe  water,  but  oft  tbe 
Btream  for  dumping  purposes.  So  far  as  the 
record  shows,  appellants'  land  may  produce 
cn^s  h7  SDblrrlgatlon,  hence,  never  neces- 
sary to  make  an  appropriation  of  any  of  the 
waters  of  the  breams.  In  support  of  his 
contention  that  respondents  have  the  right 
to  use  Canyon  creek  for  dumping  their  waste . 
from  their  mills  and  mines,  counsel  cites 
Gibson  et  al.  t.  Pnchta,  83  Cal.  3ia  In  this 
case  all  the  land  In  controvert  was  mineral 
land.  One  party  cleared  off  a  portion  of  his 
claim  and  planted  It  to  potatoes.  In  the  ir- 
rigation of  his  crop  the  water  percolated 
through  and  Into  the  mining  tunnel  of  plain- 
tiffs, and  tbey  sought  to  i-estraln  him  from 
such  use  of  his  land.  The  court  say :  "The 


defendant  had  the  undoubted  right  to  culti- 
vate and  plant  this  tract  of  land;  and,  having 
planted  It,  there  can  be  as  little  question  that 
he  had  the  same  right  to  Irrigate  it  tor 
the  purpose  of  maturing  his  crop.  In  Irrigat- 
ing his  land  the  defendant  Is  subject  to  tbe 
maxim  'sic  utere  tuo  ut  allenum  non  Isedas.* 
An  action  cannot  be  maintained  against  him 
for  the  reasonable  exercise  of  his  right,  al- 
though an  annoyance  or  injury  may  thereby 
be  occasioned  to  tbe  plaintiffs.  He  is  respon- 
sible to  the  plaintiffs  only  for  the  injuries 
caused  by  bis  n^llgence  or  unsklUfulness, 
or  those  willfully  Inflicted  In  the  exercise 
of  bis  right  of  Irrigating  his  land."  The 
facts  In  this  case  differ  very  materially 
from  tbe  case  at  bar.  Defendant  had  a 
lawful  right  to  plant  and  cultivate  his  crops, 
so  says  the  court,  and  he  could  opiy  be 
held  for  a  willful,  negligent,  or  unskillful 
manner  of  handling  the  water  used  for  such 
purpose.  If,  In  the  case  at  bar,  It  were 
shown  by  tbe  complaint  that  respondents 
were  using  the  waters  of  Canyon  creek  for 
mining  and  milling  purposes,  that  after  sudi 
use  the  water  percolated  back  Into  the  creek 
carrying  sediments  or  debris  of  any  kind 
with  It,  and  plaintiffs'  lands  were  injured 
by  such  use  of  the  water,  it  Is  possible 
that  a  d^urrer  should  be  sustained,  nnleas 
it  is  shown  that  sndi  use  was  wUlful  and 
negligent 

Counsef  calls  our  especial  attention  to 
Barnard  v.  Shirley  (Ind.  Sup.)  84  N.  B.  605, 
24  L.  R.  A.  568,  41  Am.  St  Rep.  454.  He 
says  this  case  "supporte  In  every  detail  the 
position  taken  by  counsel  for  the  respond- 
ent" We  reproduce  his  entire  quotetlon : 
"Tbe  foregoing  case  of  Coal  Co.  v.  Sanderson 
([Pa.]  6  Atl.  453,  57  Am.  Rep.i  445)  and  the 
r^isonlng  of  the  court  seem  to  be  clearly  In 
point  with  tbe  case  at  bar.  In  both  cases 
the  owners  cause  water  to  rise  from  the 
earth,  to  become  foul,  and  then  to  be  carried 
by  an  artificial  drain,  and  dlsdiarged  Into  a 
running  stream,  the  natural  water  course  of 
the  basin  or  valley  In  which  tbe  water 
rises,  and  Into  which  stream  the  water 
would  naturally  flow  If  left  to  Itself.  In  both 
cases  the  owners  were  engaged  In  a  lawful 
and  necessary  work  of  greet  advantage  to 
mankind  at  large,  and  particularly  to  the 
community  In  which  they  operated;  tbe  one 
In  mining  out  of  the  earth  and  distributing 
coal  for  heating  and  industrial  uses,  and  tbe 
other'  also  taking  out  of  the  earth  mineral 
water  for  healing  and  curing  the  infirm.  Both 
were  free  from  fault  or  negligence  In  con- 
ducting their  business,  and  In  avoiding  so 
far  as  possible  all  Injury  to  others;  the  in- 
jury iu  each  case  being  but  the  necessary  In- 
cident of  a  lawful  business.  In  each  case 
there  was  no  other  place  but  the  stream  for 
the  water  to  go,  so  that.  If  It  were  unlawful 
to  discharge  the  water  Into  the  stream,  then 
the  enterprise  itself  would  be  at  a  standstill 
and  a  lawful  business  thus  come  to  an  end 
because  It  could  not  be  lawfully  carried  on." 
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We  luTe  no  todi  ftieto  beft»e  in  u  were 
dlBclosed  Bud  deecrlbed  In  tbe  above  aeotatkoL 
U  the  facts  do  exist  In  tbla  cm,  tn  order 
tbnt  It  may  be  brought  within  tbe  rale  laid 
down  abor^  it  can  only  be  dome  by  answer. 
A  Btatement  (tf  the  existence  of  eadi  facts 
in  a  dmnirrer  or  orally  coonsd  for  re- 
apiHidmte  will  not  answer  ttie  allegations  of 
Um  cinnplalnl^  hoice  these  antborttles  have 
ao  application  In  the  present  status  of  this 
case.  Again,  counsel  quotes  from  a  ^dslon 
of  Judge  Beatty  In.UcCarty  Bunker  Hill 
&  Sullivan  Mln.»  etc*  Ca  (Mem.)  Cktun- 
■el  says :  rrhls  is  what  Judge  Beatty  bad  to 
ssy  upon  a  dedslon  rendered  t>y  him  last 
June  In  a  denial  of  an  appllcatloa  for  a 
restraining  ordw  to  close  tbe  mines  and  mills 
cf  Shoshone  connty:  'Without  detailing  tbe 
reaamu,  euch  order  would  mean  the  closing 
of  every  mine  and  mill,  of  every  shop,  store, 
or  place  of  business  in  tbe  Coeur  d'Alraies. 
There  are  about  12,000  people,  the  majority 
of  whom  are  laboring  people  ^pendent  upon 
tbe  mines  for  their  livelihood;  not  only  would 
their  present  occupation  cease,  but  all  these 
people  must  remove  to  other  places,  for  the 
mines  constitute  the  sole  means  of  occupa- 
tion, and  when  th^  finally  close,  Wallace  and 
Wardner,  Gun  and  Burke  and  tbelr  sor* 
rounding  mountains  will  again  become  tbe 
abode  only  of  silence  and  wild  fauna.  Any 
court  must  hesitate  to  so  act  as  to  bring  such 
results.' "  We  are  not  Informed  of  tbe  pre* 
else  question  that  was  before  Judge  Beatty, 
only  as  stated  by  counsel  for  respondent.  It 
will  be  observed  from  this  statement  that  it 
was  an  "application  for  a  restraining  order 
to  close  tbe  mines  and  .  mills  of  Shoshone 
county."  iNo  sucb  application  is  before  us;  no 
prayer  or  demand  that  the  mines  and  mills 
of  Shoshone  county  be  closed,  or  that  re- 
4>ondente  be  enjoined  from  running  tbelr 
mills  and  mines. 

Counsel  for  respondent  insists  that  tbe 
complaint  Is  lacking  In  a  charge  of  willful  or 
negligent  acts  on  tbe  part  of  respondents. 
We  find  In  paragraph  3  of  tbe  complaint  be- 
fore us,  after  stating  that  respondents  had 
''cast  about  550,000  tons  of  rock,  earth,  etc., 
Into  OAnyon  creek,  a  tributary  of  tbe  South 
Fork  of  the  Coeur  d'Alene  river,  about  ten 
miles  above  tbe  lands  of  the  plaintiffis  herein- 
after described,  thereby  filling  the  banks  and 
.polluting  and  defiling  said  stream ;  and  by 
the  natural  flow  of  the  waters  of  said  Can- 
yon creA  said  waste  material  so  pq;ltgently 
cast  Into  said  stream  by  the  defeadants  has 
baok  washed,"  etc.,  down  to  and  iq>on  plaln- 
tlflV  land,  ceasing  damage  In  tho  sum  of 
$12,000.  No  Intimation  that  they  want  to 
snjoln  the  <n)eratlon  of  the  mines  and  mills, 
bnt  a  demand  that  they  be  paid  for  dam- 
ages they  have  sustained  by  the  operation 
ef  sndi  mills  and  mines,  and  there  Is  an 
auction  that  the  d£brls  fnnn  such  mills 
and  mines  was  negligently  cast  Into  a  nat- 
ural stream  ef  the  state ;  that  tbey  have  been 
damaged  thereby.  And  again  tn  paragraph 


7  of  me  complaint  It  la  albiod'  ttut  defsnO* 
ants  "have  wrongfully,  and  onlawfully,  etc^ 
cast  and  deposited  rock,  earth,  stone,  talllng8» 
slime,  and  polsonons  aubatanees,  et&,  Into 
aald  Canyon  a«dc" 

Counael  next  cites  Hanec  v.  N.  P.  By.  Oo>, 
83  Faa  1028,  7  Idaho,  800.  TUa  was  an 
action  against  the  defendant  for  tbe  value 
of  a  oow  allied  to  have  been  negligently 
klUed  by  one  of  defoidants'  locomotives. 
The  complaint  alleges  that  "tbe  cow  was 
killed  because  of  the:  negl^ent  and  cweleea 
running  of  a  kwomottve  and  toaln  of  caii.'T 
The  first  clause  of  the  syllabus  says:  **Wher» 
the  complaint  allegee  negligence  only  In  the 
running,  managing,  and  operatli^  a  locoraOr 
tlvo  and  train  of  cars,  ttie  right  of  recovery 
Is  limited  to  the  n^lgence  alleged.  •  • 
Applying  thta  role  to  tbe  case  at  bar,  all 
that  can  be  claimed  for  It  la  that  tbe  ^aln- 
tlllB  would  be  ccmfined  In  thdr  proote  to  tbe 
allegation  of  n^Hgeoce'  as  used  In  tbe  con»> 
plaint,  and  we  have  already  said  the  allegv 
tlon  of  negllgokce  waa  suflldent  as  used  In 
the  complaint  If  respondento  are  able  to 
establish  by  proof  all  the  tacts  they  set  In 
thrir  demurror  th^  may  be  i^le  to  ooup 
vlnce  a  Jury  that  the  plaintllfB  abonld  not 
recover,  but  In  our  view  of  tbe  caae  It  irill 
be  necessary  for  them  to  answer  tbe  com- 
plaint and  meet  tho  Issue  in  that  way  riither 
than  by  demurrer.  We  are  not  wlthont 
autlunlty  In  this  oooeiaalon.  In  Drake,  BxY 
of  McKlifc,  Deceased,  t.  Lady  Bnsley  Qoal« 
Iron  &  B.  Oo^  an  Alabama  case  reported  In 
14  South.  749,  24  L.  B.  A  6«.  48  Am.  St  Rep. 
77,  the  question  discussed  and  decided  was 
very  similar  to  the  one  before  ns.  The  court 
held  that  tlie  pollution  of  the  wators  of  a 
stream  by  washing  iron  ore,  whereby  the 
water  Is  laden  with  refuse  and  da>rl8  render- 
ing It  unfit  for  stofft  and  drlnklug  purposes 
and  causing  the  deport  of  a  sediment  upon 
portions  €t  tbe  farm  of  a  lowor  proprl^r, 
is  an  actltmable  Injury  to  such  propriety." 
Tbla  quotation  la  fttmL  the  first  clause  of 
tbe.  syllabus  and  la  fully  borne  out  In  the 
opinion.  In  -  tbe  body  of  tbe  opinion  It  la 
said:  "It  Is- not  more  egreeable  to  tbe  laws 
of  nature  that  water  abould  descend  than  It 
Is  that  lands  should  be  farmed  and  mined. 
The  plaintiff  had  no  right  to  Insist  upon  his 
receiving  waters  which  nature  never  appoint- 
ed to  fiow  there."  It  is  further  said:  "Under  the 
provisions  of  the  Gonstltatlon,  private  pnv- 
erty  cannot  be  taken  for  public  use  or  for  cor- 
porations without  Just  compouatlon  being 
first  msde  to  tbe  ownor,  exo^  bf  consent 
The  courts— and  It  was  never  intended  to  be 
otherwise  nndwstood— are  not  ^masons'  to 
'chisel*  away  vested  rights  of  proper^  of  pri- 
vate Individuals  bowev»  humble  and  obscnra 
the  owner,  for  tbe  benefit  of  the  piAUc  or 
great  corporations.  It  is  the  pride  of  this 
republic  that  no  man  can  be  derived  of  hla 
property  without  due  pmxu  of  law,  and 
the  poorest  dtlzen  can  find  redress  for  an 
unlawful  Injury  caused  by  hli  wealthy  ne]|gb- 
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bor  by  appealing  to  tbe  courts  of  bis  cotrnty." 
A  large  number  ot  cases  supporting  tbis  con- 
teotlffli  are  dted  in  tbe  footnote,  entitled 
"How  Far  Stream  may  be  Polluted  for  Min- 
ing Pnrposes."  Mr.  lAndley,  In  bis  valuable 
worl£  on  Mines,  at  section  843,  says:  "Wblle 
tbe  deposit  of  mine  tailings  in  running 
streams  to  a  reasonable  extent  is  permitted, 
subject  to  the  limitations  outlined  in  tbe 
proceeding  sections.  Tbe  doctrine  never  has 
been  extended  so  as  to  authorize  tbe  miner 
to  flood  bis  neigbbor's  lands,  and  by  deposit- 
ing tbereon  mining  d€brls  and  'slickens'  de- 
prive sucb  neighbor  of  any  substantial  right 
or  depreciate  the  value  of  bis  property." 
Again:  "No  person,  natural  or  artificial, 
has  a  .right,  directly  or  Indirectly,  to  cover 
bis  neighbor's  land  with  mining  debris,  sand, 
or  gravel,  or  other  material  so  as  to  render 
It  valueless."  The  above  Is  a  quotation  from 
Hobbs  V.  Amador  &  Sacramento  Canal  Com- 
pany, 66  Cal.  161,  4  Pac  1147;  Carson  v. 
Hayes,  39  Or.  97,  65  Pac  814.  Again,  the 
author  says:  "Wblle  tbe  miner  Is  entitled  to 
the  free  use  of  tbe  channel  for  the  purpose  of 
carrying  away  bis  waste  and  tailings,  he 
has  no  right  to  fill  the  channel  with  dfibrls, 
causing  the  stream  to  overflow,  and  thus 
deposit  the  material  on  the  lands  of  the 
lower  proprietor^  The  miner  is  entitled  to 
me  bis  claim  In  a  lawful  manner,  but  no 
use  can  be  considered  lawful  which  precludes 
others  from  enjoying  tbelr  rights"— citing  au- 
thorities. The  author's  discussion  of  this 
question,  together  with  tbe  authorities  col- 
lected and  cited  will  be  found  quite  inter- 
esting and  useful.  Woodruff  v.  North  Bloom- 
fleld  Gravel  Min.  Co.  (C.  C.)  18  Fed.  753,  is  a 
well-consldered  case  written  by  Judge  Sawyer* 
and  concurred  in  by  Deady,  J.,  Circuit  Court, 
District  of  California.  Tbe  leading  cases 
bearing  on  the  subject  before  us  are  dls- 
eussed.  We  will  only  quote  the  nineteenth 
clause  of  the  syllabus,  which  Is  as  follows: 
"In  granting  relief  where  the  complainants* 
rights  are  c«:talu,  and  tbe  invasion  of  them 
Is  clearly  established,  a  court  of  equity  can- 
not consider  the  inconvenience  which  will 
result  to  defendants  from  the  relief,  nor  is 
It  the  province  of  the  court  to  speculate  upon 
or  to  consider  or  to  suggest  any  possible 
modes  by  which  defendants  may  avoid  the 
Injurious  consequences  of  thcdr  acts,  or  to 
declte  upon  tbe  conflicting  opinions  of  scien- 
tific experts  concerning  tbe  possibility  or  suffi- 
ciency of  such  suggested  modes."  The  only  du- 
ty ot  tbe  court  Is  to  grant  the  relief  to  which 
the  complainant  Is  entitled  upon  the  law  and 
facts  of  the  case.  Tbe  first  article  and  sec- 
tion of  our  Constitution  provide  as  follows: 
"All  men  are  by  nature  free  and  equal,  and 
have  certain  taallenable  rights,  among  which 
are  enjoying  and  defending  life  and  liberty; 
acquiring,  possessing  and  protecting  property, 
pursuing  happiness  and  securing  safety." 
The  right  to  the  use  of  a  stream  for  deposit- 
ing dfibrls  from  mines  Is  discussed  In  section 
840,  ToL  2,  IJndl^  on  Mines.  Many  cases 


from  tbe  various  states  of  the  Unlcm  are  cited 
and  difcussed  by  tbe  author.  He  closes  his 
text  as  follows:  "No  pcfflltlve  rale  of  law  can 
be  laid  down  to  define  and  regulate  such  use 
with  entire  precision.  As  to  this  all  courts 
agree.  It  is  a  question  of  fact  to  be  deter- 
mined by  the  Jury."  This  conduston  certato- 
ly  seems  reasonable  and  logical.  If  all  coun- 
sel for  respondent  says  in  his  demurrer,  brief, 
and  oral  argument  is  true,  he  should  plead  It 
In  answer  and  submit  the  questions  of  fact  to 
a  Jury.  So  says  Mr,  Llndley,  and  tbe  deci- 
sions of  nearly  all  of  the  states  of  the  Union 
to  which  our  attention  has  been  called.  Mr. 
Cooley  in  bis  valuable  work  on  Torte  (2d 
Kd.,  p.  675),  discusses  tbe  question  of  de- 
posits upon  land.  We  quote  tbe  followli^: 
"So  it  is  a  nuisance  If  a  riparian  proprietor 
shall  cast  Into  the  stream  earth,  sand,  tbe 
refuse  of  his  business,  or  other  things,  which 
by  tbe  flowing  water  are  carried  and  deposit- 
ed upon  tbe  land  of  a  proprl&tor  below.  Tbe 
tort  here  consists  in  tbe  act  of  committing  the 
rubbish  to  the  stream.  The  deposit  upon 
the  land  below  Is  only  the  consequence  from 
which  a  cause  of  action  In  favor  of  a  par- 
ticular individual  rises.  *  *  A  large 
number  of  American  decisions  are  dted 
tbe  learned  author  In  support  of  tbis  text 
A  great  many  authorities  have  been  cited 
by  counsel  for  appellants,  as  well  as  respond- 
ents, that  have  not  been  discussed  or  referred 
to  in  this  opinion.  They  have  all  been  ex- 
amined, and  those  only  upon  which  respective 
counsel  rely  for  a  decision  favorable  to  tbelr 
contention  have  been  quoted  from  and  dis- 
cussed. 

Counsel  for  respondent  insists  that  plain- 
tiffs' action  Is  barred  by  tbe  statoto  of  limi- 
tations. This  is  not  true  as  shown  by  tbe 
pleadings;  a  continuing  Injuiy  or  damage  such 
as  is  alleged  to  have  existed  in  tbis  case  is 
not  barred.  Tbe  plaintiffs  could  have  oom- 
menced  their  action  wnen  the  damage  first 
developed,  or  they  may  wait  until  tbeir  prc^ 
erty  Is  entirely  destroyed  and  rendered  value- 
less for  any  purpose  and  then  sue  to  recover 
the  value  of  the  property  to  damage.  Coun- 
sel also  Insists  that  plaintiffs  should  not  re- 
cover in  this  action  by  reason  of  their  laches. 
Carson  v.  Hayes  (Or.)  65  Paa  ftl4-817,  we 
think  fully  answers  this  contention.  We 
quote  from  that  opinion  as  follows:  "It  Is 
said  that  plaintiffs  made  no  objection  to  tbe 
expenditures  of  lar^  sums  of  money  by  the 
defendants  in  opening  up  and  developing 
their  mines  in  tbe  construction  of  hydraulic 
works  and  reservoirs  for  tbe  operation  there- 
of. But  the  mere  silence  of  tbe  plaJntiffB  is 
not  suflScIent  to  estop  them  from  now  assert> 
ing  their  rights  because  of  sucb  expenditures 
by  the  defendant  They  were  not  acting  un> 
der  any  license  or  agreement  with  the  plain- 
tiffs, but  upon  their  own  respon^blllty;  and 
tbe  plaintiffs  had  a  right  to  assume  that  they 
did  not  Intend,  by  tbelr  operation  of  their 
mine,  to  Interfere  with  any  of  tbelr  rights." 
Tbe  bar  of  the  statute  ot  limitations  as  veil 
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as  tbe  laches  of  the  plaintiffs  can  be  raised 
by  an  answer,  and  In  that  way  all  tbe  facts 
brought  before  tbe  court  for  determination. 

Tbe  judgment  Is  reversed,  with  Instructions 
to  overrule  the  demurrer  and  to  require  the 
defendants  to  answer  within  —  days.  Re- 
spondents to  pay  all  costs  of  this  appeal  ex- 
cept 110  pages  of  the  transcript,  which  must 
be  paid  by  appellants,  being  no  part  of  tbe 
record  necessary  to  present  the  appeal. 

SULLIVAN,  J.,  concurs. 

AIL8HIB,  J.  (concurring.)  The  nature  of 
the  argument  employed  In  the  majority  opln- 
ion,  and  tbe  conclusion  at  which  such  a  course 
of  reasoning  would  Inevitably  arrive,  lead 
me  to  eipress  briefly  the  grounds  of  my 
concurrence.  While  the  burden  of  the  com- 
plaint really  seems  to  be  that  the  waters  of 
the  stream  have  become  poisoned  from  their 
use  in  the  milling  and,  concentrating  processes 
employed  by  defendants,  still  I  think  there 
Is  sufficient  stated  in  tbe  complafnt  to  con- 
stitute a  cause  of  action  for  wrongfully 
dumping  and  depositing  rode,  earth,  sand, 
and  waste  material  Into  the  stream  and  filling 
up  the  natnral  channel  of  tbe  stream,  and 
thereby  causing  the  same  to  wash  over  and 
upon  the  lands  of  the  plaintiff.  Uucre  seems 
to  me  to  be  a  wide  difference  between  the  nat- 
ural pollution  or  poisoning  of  waters  which 
may  neceaaarlly  and  unavoidably  result  from 
the  employment  of  the  usual  processes  of  re- 
ducing ores;  and  tbe  dumping  of  ro<^,  earth 
and  debris  Into  the  channel  of  a  stream  and 
filling  It  up,  and  thereby  causing  it  to  over- 
flow and  fiood  the  lands  of  others.  It  should 
be  remembered  in  this  case  that  the  plaintiff 
claims  no  right  whatever  to  the  use  of  any 
of  the  waters  of  the  stream.  Tb  riparfan 
doctrine,  which  prevails  In  most  of  the  states, 
having  been  abrogated  In  this  state,  the 
plaintiff  Is  in  no  position  to  insist  that  the 
waters  of  this  stream  should  fiow  down  to 
and  through  his  lands  in  their  natural  con- 
dition and  state.  He  may  Insist,  however, 
tb&t  they  shall  not  be  diverted  from  their 
natural  channel  in  such  a  manner  as  to  be 
poured  in  floods  over  his  lands.  There  (s 
no  doubt  in  my  mind  but  that  the  defendants 
were  exercising  a  legal  right  guarantied  to 
them  both  by  tbe  Constitution  anu  statute 
wboi  tbey  were  applying  and  using  the  wa- 
ters  of  Canyon  creek  in  milling  and  con- 
centrating the  ores  taken  from  their  mines. 
It  is  equally  clear  that  any  poisonous  mat- 
ter which  may  dissolve  in  and  mingle  with 
tbe  water  as  a  necessary  and  unavoidable 
result  of  the  usual  method  of  working  and 
reducing  such  ores,  must  be  regarded,  in 
law,  as  resulting  from  the  exercise  of  a 
lawful  right,  for  the  effects  of  which  no  dam- 
ages can  be  recovered.  Lumber  and  grain 
may  be  transported  to  any  point  for  mann* 
facturlng  purposes;  live  stoclt  may  be  taken 
to  any  place  for  slaughter,  but  mines  must 
be  worked  where  mineral  can  be  found,  and 
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it  must  follow,  from  tbe  very  nature  of 
the  things  and  the  requirements  of  the  con- 
ditions, that  what  would  constitute  either 
a  nuisance  or  trespass  in  conducting  and  oper- 
ating tile  one  industry  might  be  the  exer- 
cise of  a  lawful  right  in  operating  the  other. 
If  A.  should  erect  and  operate  a  soap  factory 
on  a  lot  alongside  of  my  residence,  he  would 
depreciate  the  utility,  comfort,  and  value  of 
my  property,  and  I  would  have  my  right  of 
action  because  he  could  establish  his  business 
at  a  place  where  he  would  not  injure  me; 
but  If  be  should  bore  and  tap  oil  or  natural 
gas  on  the  same  premises  be  would  thereby 
render  my  home  valueless  and  uninhabitable, 
and  still  I  should  have  no  right  of  action 
against  him  for  the  reason  that  be  can  nei- 
ther remove  his  oil  or  gas  welt  nor  find  it 
elsewhere.  In  Barnard  v.  Shirley,  41  Am. 
St  Rep.  460,  135  Ind.  556,  34  N.  E.  606.  24 
L.  B.  A.  568,  the  Supreme  Court  of  Indiana, 
in  discussing  this  principle  of  law,  said: 
"Mines  and  mineral  qirli^s,  natural  gas  and 
oil  wells,  cannot  be  removed.  They  must 
be  operated  where  they  are,  or  totally  aban- 
doned. Where,  therefore,  a  work  Is  lawful 
in  Itself,  and  cannot  be  carried  on  elsewhere 
than  where  nature  located  It,  or  where  pub* 
lie  necessi^  requires  It  td  b^  then  those 
liable  to  receive  injury  from  It  have  a  right 
on^  to  demand  that  it  shall  be  conducted 
with  all  due  care,  so  as  to  give  as  little  an- 
noyance 88  may  be  reasonably  expected, 
and  any  injury  that  may  result  notwith- 
standing such  care  in  the  management  of  the 
work  must  •^e  borne  without  compensation. 
It  Is,  then,  a  case  In  which  the  interests  and 
convenience  of  the  Individual  must  give  way 
to  the  general  good."  For  authorities  in  line 
with  this  view,  see  Pennsylvania  Coal  Co. 
V.  Sanderson,  113  Pa.  126,  6  Atl.  453,  57  Am. 
Rep.  445;  Gibson  v.  Puchta,  33  Cal.  310; 
West  Cumberland  Iron  Co.  v.  Eeny<m  (187&) 
11  Oh.  Div.  7S2.  48  L.  J.  Ob.  79S;  S  BlUott 
on  Et.  $  lOTL 

The  framera  of  our  Constitution,  when 
adopting  section  3  of  article  15.  were  mindful 
of  the  fact  that  in  some  sections  of  this  state 
agriculture  would  predominate,  and  that  tbe 
use  of  tbe  waters  for  such  purpose  must  have 
a  preference  right,  while  In  other  sections, 
as  In  the  Coeur  d'AIene,  mining  would  be 
the  principal  Industry,  and  th^  accordingly 
ordained  that  a  preference  right  to  the  use 
of  the  water  should  follow  the  prevailing 
Industry.  It  must  be  conceded  that  the  me- 
ters of  the  constitutional  convention  under- 
stood Uie  meaning  of  the  word  "milling"  and 
the  manner  and  method  of  using  water  for 
such  purpose  when  they  embodied  that  term 
In  the  organic  law  of  tbe  state.  It  would 
follow  that  In  an  agricultural  section  a  miner 
would  not  be  permitted  to  use  the  waters  of 
an  Irrigation  stream  in  milling  and  concen- 
trating ores  if  the  result  would  be  to  poison 
or  pollute  the  water  so  as  to  injure  growing 
crops  on  Irrigated  lands  l>elow. 

At  orevlously  Indicated,  I  do  not  con- 
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celve  It  necessary  to  the  saccessful  operation 
of  a  mining  and  concentratlns  plant  that 
thousands  of  tons  of  rock,  earth,  and  d3>rls 
should  be  dumped  into  the  stream  from  which 
water  Is  taken.  But,  If  It  should  be  shown 
that  no  other  dumping  ground  could  be  had, 
then  It  would  seem  clear  that  diligence  and 
care  should  be  oerdsed  In  Imponndliv  each 
dfibriit 

<12  Idaho,  HQ) 

STATE)  T.  SIBfBS. 
(Supreine  Court  of  Idaho.  April   26,  lOOS.) 

1.  WiTNEBB— MeWTAL  OAPACnT. 

Under  section  5957,  Rev.  St  1887,  which 
prorides  that  persons  "of  unsound  mind  at  the 
time  of  their  production"  cannot  be  witnesses, 
a  person  who  can  apprehend  the  oblisation  of 
an  oath  and  is  capable  of  giving  a  fairly  cor- 
rect account  of  the  thinfrs  he  has  seen  or  heard 
is  competent  as  a  witness,  althousb  he  may  be 
afflicted  witli  some  form  of  insanity. 

[Ed.  Mote.— 'For  cases  in  point,  see  TOl.  60^ 
Gent  Dig.  Witnesses,  {  99.] 

2.  Same— Testino  Cohpetenct. 

The  examination  of  the  person  offered  as  a 
witness,  for  the  purpose  of  testing  his  compe- 
tency, should  be  made  with  q>edial  reference 
to  tbe  scope  of  inquiry  and  subject-matter  about 
which  tbe  witness  Is  to  testi^. 

3.  Sake. 

Incapaci^  to  give  Intelligent  and  legal  con- 
sent to  the  commission  of  an  act  does  not 
necessarily  imply  incapacity  to  thereafter  cor- 
certly  and  truthfully  narrate  the  facts  constitut- 
ing the  commission  of  the  act 

[Ed.  Note. — ^For  cases  In  point*  see  vol*  50, 
Gent  Dig.  Witnesses.  |  90.] 

4.  Same. 

The  fact  that  tbe  state  accuses  a  defendant 
of  rape,  In  having  had  carnal  knowledge  of  a 
female  who  was  at  the  time  of  unsound  miod 
and  incapable  of  giving  consent,  does  not  per 
se  establish  the  Incompetency  of  such  female 
to  testify  against  the  accused. 

[Ed.  Note. — For  cases  in  point  see  vol.  60^ 
Gent  Dig.  Witnesses.  }  09.] 

6.  SAICB— EXAUINATION  OF  WiTXBSS. 

In  such  case  the  accused  may  object  to  the 
witness  testifying  on  tbe  grounds  of  Incom- 
petency, and  the  court  will  examine  into  and 
pass  upon  the  grounds  of  the  objection  in  tbe 
same  manner  and  to  the  same  extent  as  if 
mads  against  the  competency  of  any  other  wit- 
ness. 

6.  Sake. 

Where  objection  is  made  as  to  the  compe- 
tem^  of  a  witness  to  testify,  the  court  should 
examine  tbe  witness  for  the  purpose  of  deter- 
D^fng  his  competency,  and  may  call  and  exam- 
ine other  witnesses  touching  such  question. 

7.  Gbiminal  Law  —  Questions  fob  Jubt— • 

CbEDIBILITT  of  WrtHEBS. 

After  the  court  has  determined  that  a  per- 
son is  competent  to  testify  as  a  witness,  the 
credibility  of  the  witness  immediately  becomes 
a  question  to  be  determined  by  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  1719.] 

8.  WiTMESSSft— EXAMiNATION— LeADINO  QUES- 
TIONS. 

The  action  of  the  trial  court  in  permitting 
leading  questions  is  largely  discretionary,  and 
is  properly  exercised  in  the  allowance  of  such 
questions  in  the  examination  of  a  feeble  or 
simpleminded  person. 

[Ed.  Note. — For  cases  in  point  see  voL  &0. 
Cent.  Dig.  Witnesses.  SS  795,  847.] 

(SylUibus      the  Court) 


Appeal  from  Dlsttict  Court,  Latah  Coim- 
ty ;  Edgar  G.  Steele,  Judge. 

MUt  Slmes  was  ocniTlcted  of  crime,  and 
appeals.  Afflnned. 

Wm.  M.  Iforgon  and  Albert  L.  Morgan, 
for  appellant  3.  J.  Gnheen,  Atty.  Oen^ 
William  B.  Stilllnger,  Oo.  Atty..  Edwin  Snow, 
and  Philip  B.  Hnidman,  for  the  State. 

AILSHIB,  3.  The  accused  in  tills  caae  waa 
<^rged  by  bifonnati<Hi  of  the  public  proeeca- 
toF  with  tbe  crime  of  rape,  in  that  be  did, 
at  a  time  and  i^ace  desl^ated,  "have  eezual 
Intercourae  with  a  female  not  his  wife,  to 
wit,  <Hie  Beaale  Jonea,  being  flien  and  there 
a  female  not  the  wife  of  the  said  defendant 
and  Incapable  through  lunacy  and  imaonnd- 
ness  of  mind  of  giring  legal  cnuoit''  Sec- 
tion 6706,  Bfliv.  St  1SS7,  as  amended  1^  act 
of  Febmary  7, 1899  (Bess.  Laws  1899,  p.  167). 
defines  rape  at  follows:  "Bape  is  an  act  of 
sexual  Intercourse  accomplished  with  a  fe- 
male not  the  wife  of  the  perpetrator,  un- 
der either  ot  the  following  circomstances. 
*  *  *  Second.  Where  she  Is  Incapable 
throng^  lunacy,  or  any  other  unsoundness  of 
mind,  whether  temporary  or  permanent,  of 
giving  legal  conaent"  At  tiie  trial  tbe  state 
produced  as  ita  first  witneaa  tlie  proaecntrix. 
Bessie  Jfmes,  and.  after  she  was  sworn,  tbe 
attorn^  for  the  defwdant  called  die  atten- 
tion of  the  court  to  the  fact  that  the  wit- 
ness about  to  be  examined  1^  the  state  was 
the  prosecutrix,  and  that  the  Infonnatton 
charged  her  wltii  lunacy  and  nnsoundnesa  of 
mlcd.  and  counsel  thereupon  requested  tbe 
court  "to  propound  sudi  qaestions  to  ber  as 
will  determine  her  ability  to  understand 
them."  To  whldi  request  tbe  court  replied: 
"The  court  refuses.  Tou  may  do  so."  Conn- 
sel  for  defendant  rolled:  **We  don*t  wish 
ta  We  exc^t" 

This  action  of  the  court  Is  the  principal 
error  assigned.  The  prosecuting  attorn^ 
thereupon  proceededto  examine  the  witness 
and  defendant's  oonnsei  cross-examined  her. 
frtmi  all  of  wbldi  evidence  as  the  same  oc- 
curs in  the  record.  It  Is  quite  clear  that  tbe 
witness,  though  very  simple  and  cbildlike, 
was  competent  to  testify.  Section  5957,  Ber. 
St  1^,  provides  that :  "Tbe  following  per- 
sons cannot  be  wltnessea:  (1)  Tbose  who  are 
of  unsound  mind  at  the  time  of  their  pro- 
ducticm,"  et&  It  Is  to  be  observed  that  the 
unsoundness  of  mind  required  to  disqualify 
such  wltoeas  must  exist  "at  tiie  time  of  tbelr 
production"  forthe  purpose  of  glvli^  testimony. 
The  statute  does  not  undertake  to  prescribe  or 
define  the  amount  or  degree  of  mental  nn- 
soundnesB  that  must  exist  in  order  to  dls- 
quall^  the  witness,  but  the  reason  for  tbe 
existence  of  sndi  a  statute  should  be  Invoked, 
and  we  interpret  that  reason  to  require  that 
tbe  witness  should  have  some  apprehmslon 
of  the  obligation  of  tbe  oath,  and  that  be 
shall  be  capable  of  giving  a  fairly  correct 
account  of  the  things  he  has  seen  or  heard, 
and  this  test  should  be  iu94e  with  jpeclal 
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reference  to  tbe  field  of  Inqulrr  and  char- 
icter  of  the  nibject  on  whlcb  tlie  witness  U 
to  glTe  testimony.  Xt  would  be  clearly  un- 
fair to  test  the  competency  of  the  witneu  on 
the  particular  Bubject  on  which  he  1b  Insane, 
when  In  fact  he  wonid  not  be  called  upon 
to  testify  on  that  subject,  and,  iadeed,  he 
might  be  perfectly  rational  and  clear  on  other 
aubjects.  We  think,  as  was  euld  in  Clements 
T.  McGinn  (Cal.)  S3  Fac.  923,  that  "an  In- 
sane person  Is  competent  to  be  a  witness.  If 
he  understands  the  nature  of  an  oath,  and 
has  sufficient  mental  power  to  give  a  correct 
account  of  what  he  has  seen  or  heard." 
DIst  of  Columbia  T.  Annes,  107  C.  S.  619. 
2  Sup.  Ct  840,  27  L.  Ed.  618 ;  1  Wigmore  on 
Et.  SB  493-407 ;  Wright  v.  Express  Co.  (O.  O.) 
80  Fed.  8.';;  Tlttsburg  &  W.  Ry.  Co.  t.  Thomp- 
son. 82  Fed.  720,  27  a  C  A.  S33;  Cannady 
T.  Lynch,  27  Minn.  435,  8  N.  W.  164;  2 
Elliott  on  Evidence,  8$  751-701;  City  of  Guth- 
rie T.  Shaffer,  7  Okl.  4G!>,  54  Pac.  698; 
Walker  t.  State.  97  Ala.  85,  12  South  83; 
TJnderlini  Or.  Ev.  »  202-203;  30  A.  &  E. 
Ency.  of  Law  (2d  Ed.)  934.  For  a  learned 
and. Interesting  case  stating  the  modem  Eng- 
lish rule,  see  Reg.  v.  Hill.  6  Cox,  Cr.  Cas.  259; 
c.  2  Den.  &  P.  C.  254. 

This  brings  us  to  tbe  question  as  to  wfaeth* 
er  or  not  the  fact  that  tbe  stats  charges 
by  tbe  Information  that  the  female  on  whom 
tbe  offense  was  committed  was,  at  tbe  time, 
Incapable  of  giving  legal  consent,  by  reason 
of  unsoundness  of  mind,  of  Itself,  dlsgaallfies 
her  as  a  witness  or  raises  the  presumption 
that  Bbe  is  Incompetent  to  testify.  Since  no 
convirtlon  can  be  had  without  the  state  es- 
tablishing twyond  a  reasonable  doubt  that  tbe 
female  was  of  unsound  mind  at  the  time  of 
the  commission  of  the  alleged  ottenaa,  and 
every  presumption  must  be  resolved  In  favor 
of  the  accused  until  overcome  by  l^al  and 
competent  evidence.  It  would  seem  to  follow, 
as  a  logical  conclusion,  that  the  proBecatrlz, 
when  produced  as  a  witness,  should,  in  the 
eye  of  tbe  law.  stand  on  the  same  footing  as 
any  other  witness,  sharing  the  same  credit 
for  sanity  and  competency  as  li  prima  fade 
accredited  to  all  persons  The  defendant  in 
■Qch  a  case,  if  he  Is  going  to  oiter  a  plea 
of  not  guilty  and  stand  a  trial,  must  there- 
upon proceed  upon  the  presumption  wblcli 
the  law  accredits  him.  He  cannot  go  to  trial 
(HL  the  plea  that  he  is  innocent,  and.  the 
moment  the  state  produces  a  witness  against 
him,  interpose  an  objection  based  upon  the 
theoiT  that  the  state  has  already  establlsbed 
by  its  pleading  one  of  the  material  and  essoi- 
tial  facts  against  him.  When  a  witness  Is 
produced  It  Is  a  right  and  privilege  accorded 
to  the  adverse  party  to  object  to  tbe  examina- 
tion of  sncb  witness  open  tbe  gronnd  of  In- 
competency to  testify.  The  question  of  com- 
petency  Is  clearly  one  of  law  and  must  be 
determined  by  the  court  Section  7883,  Rev. 
St  1887;  Wlgtu^re  on  Ev.  f  497;  2  Elliott 
on  Bv.  f  753;  Underbill  Or.  Ev.  |  203;  Can- 
nady T>  Idncli,  supra;  Holonub  r.  Holcomb^ 


28  Conn.  177.  There  Is  no  fixed  or  estab- 
lished rule  for  determining  such  question. 
It  seems,  however,  to  be  the  usual  practice, 
and,  we  think,  the  proper  and  orderly  way 
to  proceed,  for  tbe  court  to  examine  tbe 
witness  for  the  purpose  of  ascertaining  his 
condition  of  mind  and  ability  to  truthfully 
and  correctly  narrate  tbe  facts  concerning 
whldi  be  Is  called  to  testify;  and,  ba  the  de- 
termination of  this  fact  it  may  ofton  be 
found  proper  and  necessary  to  call  other  wit- 
nesses to  testify.  After  the  court  has  deter- 
mined that  the  witness  offered  Is  competent 
to  testify,  the  question  of  bis  credibility  Im- 
mediately becomes  a  matter  for  the  con- 
sideration and  determination  of  tbe  Jury. 
The  mental  condition  of  a  witness,  as  mani- 
fested by  falm  on  tbe  witness  stand,  almost 
invariably  Influences  tbe  Jury  as  to  the 
weight  they  will  give  his  testimony.  Tbe 
manner  In  which  a  witness  tells  his  story, 
the  advantages  be  appears  to  have  had  for 
gaining  accurate  Information  on  tbe  subject 
tbe  accuracy  and  retentlveness  of  bis  memory, 
his  capacity  for  consecutive  narration  of  acts 
and  events,  bis  apparent  frankness  and  In- 
telligence, and  numerous  other  considera- 
tions, all  go  to  make  up  tbe  sum  total  of 
credibility  that  tbe  Jury  will  give  to  tbe  evi- 
dence of  any  particular  wltnesa  It  should  be 
borne  In  mind,  too,  that  the  mental  capacity 
of  the  female  to  give  her  consent  to  tbe 
act  for  wblcb  tbe  defendant  Is  prosecuted  Is 
a  question  of  fact  for  tbe  Jury  to  determine 
along  witb  all  the  other  questions  of  fact 
submitted  to  them  by  the  evidence.  Counsel 
for  appellant  argues,  however,  that  If  the 
prosecutrix  was  so  weak  minded  and  mental- 
ly unsound  as  to  render  her  Incapable  of 
giving  an  Intelllgoit  assent  to  tbe  violation 
of  her  i>erson,  she  must  have  been,  for  the 
same  reason,  Incapable  of  giving  competent 
testimony  concerning  the  commission  of  that 
act  While  there  Is  apparrat  reason  for  such 
an  assumption,  and  In  many  cases  It  would 
undoubtedly  be  true,  we  don't  think  the  por- 
tion tenable  as  a  rule,  nor  that  the  latter  con- 
clusion necessarily  follows  the  existence  of 
the  former  fact  It  would  seem  that  a  fe- 
male, although  of  mature  years,  and  fully 
devel(^»ed  physically,  might  be  so  far  insane 
and  mentally  deranged  as  not  to  realize  or 
appreciate  the  Impropriety  or  effect  of  tbe  Il- 
licit act,  and  stUl  might  be  capable  of  givlns 
a  substantially  correct  and  tmthfnl  state- 
ment of  the  occurrence  and  conditions  imdei 
whldi  it  took  place.  Incapacity  to  give  in* 
tetligent  and  1^1  consent  to  an  act  does  not 
necessarily  imply  Incapacity  to  thereafter 
correctly  narrate  the  facts  constltntlng  ttia 
commission  of  tbe  act  Counsel  for  appellant 
cite  Lee  v.  State  (Tex.  Cr.  App.)  64  S.  W. 
1047,  as  authority  for  their  position,  but  an 
examination  of  that  case  at  once  dlscloBSS 
the  fact  that  It  is  based  on  a  statute  ma- 
terially different  from  ours.  The  Texas  stat- 
ute under  oraslderatlon  in  that  case  provided 
that  no  one  could  teatt^^  wbo  wu  In  aii.**lik- 
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sane  condition  of  mind  when  the  events  hap- 
pened of  which  tbey  are  to  testify." 

Where  timely  objection  Is  made  to  a  wit- 
ness testifying  on  the  grounds  of  Incompet- 
ency, It  is  unquestionably  the  duty  of  the 
L-ourt  to  make  such  examination  as  will  satis- 
fy him  as  to  the  competency  or  Incompetency 
of  the  witness  to  testify  In  the  case,  and 
thereupon  to  rule  on  the  objection  according- 
ly. In  this  case  the  court  refused  to  do  so, 
but  allowed  the  witness  to  testify,  which  act 
amounted  to  a  ruling  that  the  witness  was 
competent  While  the  defendant  was  enti- 
tled to  hare  his  objection  examined  Into  and 
passed  upon  by  the  court,  it  Is  apparent  to  us 
that  he  has  suIFered  no  Injury  or  loss  of 
right  on  account  of  the  actioL  of  the  court 
(Wright  T.  So.  Exp.  Co.,  supra),  for  the  rea- 
son that  the  record  discloses  such  facts  as 
conTince  us  that  the  witness  was  competent 
to  testify.  The  credibility  of  the  witness  was 
properly  left  to  the  Jury,  and  has  been  de- 
termined by  them.  The  prosecutrix  was  cor- 
roborated In  several  material  respects.  It 
was  shown  that  she  was  an  unmarried  wo- 
man. Pregnancy  and  parturition  were  es- 
tablished, as  well  as  the  defendant's  ac- 
quaintance and  somewhat  intimate  associa- 
tion with  her.  It  was  also  shown  that  both 
before  and  after  his  arrest  he  had  made  the 
statement  that  he  was  willing  to  marry  her. 
Other  damaging  statements  were  also  shown. 

Appellant  complains  of  the  action  of  the 
trial  court  in  permitting  the  prosecutor  to 
examine  the  witness  Bessie  Jones,  by  lead- 
ing questlona  There  was  no  error  in  per- 
mitting leadli^  questions  asked  this  witness. 
In  McLean  v.  City  of  Lewlston,  8  Idaho,  427, 
69  Paa  478,  this  court  held  that  the  allow- 
ance of  such  questions  was  a  matter  address- 
ed to  the  sound  discretion  of  the  court,  and, 
unless  abused,  would  not  afford,  grounds  for 
reversal.  And  there  are  particular  and  pecu- 
liar cases,  of  which  this  Is  one,  where  the 
ttceptlon  to  the  general  rule  Is  essential 
and  Is  necessarily  invoked.  See  discussion 
and  note  in  1  Wlgmore  on  Ev.  SS  709-779. 

We  think  the  judgment  In  this  case  should 
be  affirmed,  and  It  Is  so  ordered. 

STOGKSLAOEB,  a  J.,  and  SULLIVAN, 
J.,  otmcur. 

(U  joaho.  87) 

DAHLSTROM  et  al.  t.  PORTLAND  MICnNtl 

00.  et  al. 

(Supreme  Court  of  Idaho.    Feb.  23,  1906.) 

1.  Review— When  Wbit  Issues. 

Under  tbe  provisiooa  of  section  4962,  Rev. 
St.  1887,  a  writ  of  review  will  be  issued  upon 
proper  application  when  an  inferior  tribunal, 
board,  or  officer,  exercising  Judicial  functions, 
has  exceeded  the  jurisdiction  of  such  tribunal, 
board  or  officer,  and  tbere  is  no  appeal,  nor  in 
the  judgment  of  the  court,  any  plain,  speedy 
and  adequate  remedy. 

[Ed.  Note. — For  eases  In  polntt  see  voL  8, 
Cmt  Dig.  Certiorari,  S  1] 


2.  Saub— BEQUisms. 

Under  the  provisions  of  said  section  two 
things  must  appear  before  a  writ  of  review  will 
be  issued :  (1)  That  such  tribunal,  board 
or  officer  has  exceeded  its  Jarisdicticn ;  and,  (2) 
that  there  is  no  appeal,  nor,  in  the  judgment 
of  the  court,  any  ^ain,  speedy  and  adequate 
remedy. 

[Ed.  Nftte. — ^For  cases  in  point,  see  voL  9, 
Cent  Dig.  Certiorari,  SS  4,  6.] 

S.  ApPEAI— SUPBEMB  COUBT— JUBlSDICnON. 

Under  the  proviglona  of  section  9,  art  5 
of  tbe  Constitution,  tbe  Supreme  Court  is 
empowered  to  review,  upon  appeal,  any  deci- 
sion of  the  .district  court  or  tbe  judges  thereof. 
Some  order^  however,  are  only  reviewable  od 
an  appeal  from  the  judgment  or  order  gxantbg 
or  denying  a  new  trial. 

4.  Same— Afpealablk  Obdbb. 

Tbe  order  of  the  court  sought  to  be  re- 
viewed was  made  after  judgment,  and  plain- 
tiffs bad  an  appeal  theremnn. 

5.  Monona— Oedbbs. 

Under  the  provisions  of  section  4880,  Rev. 
St  1887,  an  "order"  is  deflned  to  be  every  direc- 
tion of  the  court  or  judge  made  or  entered  in 
writing  and  not  included  in  a  judgment 

[Ed.  Note. — For  cases  in  point,  see  voL  35, 
(Tent.  Dig.  Motions,  S 

6.  Review— QvABHina  Warr. 

When  It  appears  that  the  plafaitiff  h&a 
an  appeal  that  la  sdequate  from  an  order,  a 
writ  of  review  on  motion  will  be  quashed. 

[Ed.  Note. — For  cases  in  point,  see  voL  8^ 
C!ent.  Dig.  Certiorari,  SS  4,  6.  153,  158.] 

Syllabus  by  the  Court) 

Application  by  Cotsl  Markle  Dablstrom  and 
others  for  a  writ  of  review  against  the  Port- 
land Mining  Company   and  others.  Writ 

denied. 

W.  B.  Heybum  and  W.  W.  Woods,  for 
Cora  Markle  Dablstrom.  John  P.  Gray,  for 
R.  T.  Morgan,  Judge,  and  A  H.  Featberstone. 
A.  O.  Keams,  for  the  Portland  Mining  Co. 

SULLIVAN.  J.  This  la  an  original  ap- 
plication In  this  conrt  for  a  writ  of  review. 
It  Is  set  forth  In  the  complaint  or  petition 
for  the  writ  on  September  2,  1895,  the  Port- 
land Mining  C!ompany  executed  promissory 
notes  aggr^atlng  $49,338.G4  to  Ck>ra  Markle 
Dablstrom,  and  notes  aggregating  $39,476.26 
to  Alvln  Markle,  and  secured  all  of  said 
promissory  notes  by  mortgages  on  property 
in  Shoshone  county,  Idaho;  tbe  mortgage 
being  given  to  the  Markle  Banking  &  Trust 
CJompany  of  Hazleton,  state  of  Pennsylvajla, 
as  trustee ;  that  on  December  5, 1902,  a  judg- 
ment decreeing  the  foreclosure  of  said  mort- 
gages to  satisfy  tbe  amomit  due  thereon  was 
duly  rendered  by  the  district  court  of  the 
first  judicial  district  of  the  state  of  Idaho,  in 
Shoshone  county;  that  on  January  10,  1906, 
the  said  Cora  Markle  Dablstrom  and  Alvin 
Markle  made,  executed  and  delivered  to  tbe 
said  Portland  Mining  Company  a  satisfaction 
in  writing  of  tbe  said  judgment  and  decree  of 
foreclosure,  and  in  consideration  thereof  and 
a  stay  of  proceedings,  the  Portland  Minli^ 
Company  on  said  date  executed,  at^owl- 
edged  and  delivered  to  said  C!ora  Markle 
Dahlstrom  a  confession  of  judgment  In  writ- 
ing for  $49,338.04  principal;  f26,ei&41  la- 
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teTMt;  97,105.00  attorney's  tern,  and  HftSB 
GOBtB,  aggregatlDK  $85300:20,  to  bear  Inierest 
at  7  pCT  cent,  tiom  December  5,  1902,  and  at 
tbe  same  time  dellTered  a  like  confesalon  of 
Jndgment  to  Alrln  MaiUe  for  989^76.26  prin- 
cipal, 122306.28  Interest,  963?-24  attom^l 
fees  and  910i30  coats,  aggregatlDg  $6S,820.03, 
to  bear  interest  at  7  per  cent  from  December 
5,  1902;  that  on  AprU  11,  1905,  said  satis- 
faction of  Judgment  was  filed  in  said  district 
court,  and  the  decree  of  foredosure  was 
aatisfled  of  record,  and  on  tiie  same  date 
MTcral  confMsions  of  jwl^ent  were  doly 
and  r^Eolarlr  filed  and  ei^tered  of  record  in 
said  court;  that  on  Jnl7  1, 1905,  Hon.  B.  T. 
Morgan,  Judge -of  llie  said  district  coort,  act- 
ing wholly  without  Jurisdiction  and  In  exceaa 
of  the  Jurisdiction  of  the  said  district  court, 
without  serrlce  of  procesa  on  the  part  of  the 
Portland  Ulning  Company  Uie  Markle 
Banking  ft  Trust  Company,  or  Cora  MaiUe 
Dahlstrom  or  Alvin  Markle^  and  npm  a  peti- 
tion by  one  Albert  H.  Featherstone,  who  was 
not  a  party  to  said  snlt,  made  a  pr^»nded  or- 
der Tacatlng  and  setting  aidde  the  satisfac- 
tion of  decree  of  fweclosare  of  Deconbw  6, 
1902,  and  at  Hie  same  time  and  with  a  lack  of 
Jurisdiction,  pretended  to  make  and  did  make 
and  sign  as  audi  Judge  and  cause  to  be  en- 
tered on  tlie  ncords  of  court  a  pretend- 
ed order  decredng  said  Teatheratone  to  be 
the  equitable  assignee  of  the  decree  of  fore- 
closure of  December  5,  1002,  to  the  extent 
ot  ^.967.24,  with  Interest  at  7  per  cent  from 
December  6,  1902,  and  declared  the  claim 
of  the  eald  Featiierstone  a  l\ea  upon  aaid^ 
Judgment  and  directed  tiie  sale  of  the  mjn{. 
gaged  premises  to  satls^  said  dalm^  that 
on  September  20,  1905,  execution  I$E(ued  out 
of  the  said  district  court  <m  saiij  pretaided 
order  ct  July  l,  1905,  and  t;^e  mortgaged 
Itemises  were  advertised  fo.^  ule  by  tiie 
staerUf  to  satisfy  said  daln^^  Featheratime 
in  prefeimce  to  tbe  rnr,|i{Qt||g  portions  of 
the  said  decree;  that  sole  consideration 
tor  the  confessions  judgment  afftresald 
was  the  satiaftictloijjf'  decree  of  fore- 

dosure and  a  etaif  ^f  proceedings  until  the 
expiration  qt  ro,  easting  obligation  to  pur- 
chase said  prm^ggg  ^r  tbe  exerdee  of  such 
obligation,  for  *  snfllclent  sum  to  pay  off  said 
confessions  (rftjudgment  and  said  cimfesslons 
of  Judgment  Jfrenialn  unsatisfied  and  a  lien 
on  ttieforme»^  mortgaged  premises;  that  said 
action  of  saj^^  Jndge  has  clouded  and  confus- 
ed tbe  ttm^  against  the  mortgaged  premises 
and  ImpainiL  property  Tigbts  and  contract 
oWigationsffof  tiiese  petitioners,  and  purports 
to  give  snff^nia^fui  ^j^^  nnjust  preferred  Uen 
against  aa^j^  premises,  and  that  petitioners 
have  no  :.appeal  or  other  plain,  speedy'  or 
adequate  ^remedy  In  the  premises. 

Upon  t4^  forcsotng  allegations  a  writ  of 
review  w^tg  iBsued.  A  return  to  said  writ 
was  made^  defendants  \rtilch  sets  np 

tlie  pleadl;tgg  the  original  action  of  Cora 
Markle  DiAjjiatpo^  „|d  Alvln  Markle,  plain- 
tiffs, ageing  ^  PorOand  Mining  Company, 


and  tbe  Maifcle  Banking  ft  Tmst  Company, 
defendants,  and  all  of  the  proceedings  had  in 
said  action  in  said  district  court  and  also 
all  proceedtoga  connected  with  said  case  of 
which  the  plalntifEs  in  this  proceeding  com- 
plain. Counsel  on  behalf  of  A.  H.  Featiier- 
stone  and  the  Judge  of  the  aald  district 
court  files  their  motion  herein  to  quash  tbe 
said  writ  of  review  and  to  dismiss  the  peti- 
tion or  complaint  on  four  gnnmds :  (1)  That 
the  plaintiffs  and  petitioners  had  no  standing 
herein  for  the  reason  that  th^  have  a  plain, 
speedy,  adequate  and  complete  remedy  at 
law  by  appeal;  (2)  for  the  reason  that  a 
writ  of  review  will  not  lie  to  review  a  Judg- 
m«it  after  the  expiration  of  the  time  limit 
for  an  ajveal,  unless  circumstances  of  an 
extraordinary  character  Intervene,  none  of 
which  have  been  ahown  to  exiat  the  peti- 
tion; (8)  for  the  reason  that  the  order 
sought  to  be  reviewed  is  a  special  <»der  made 
aftw  final  Judgment  and  Is  appealable  under 
tbe  Reviaed  Statutea  of  the  state  of  Idaho 
and  the  constitution  of  this  stote;  (4)  for 
the  reason,  that  it  appears  that  the  court  bad 
Jurisdiction  of  the  snbject-matter  of  the  salt 
and  of  tile  parties,  and  therefore  Jurisdic- 
tion to  make  and  «iter  the 'order  sought  to 
be  reviewed.  Under  the  provisions  of  section 
4002,  Rev.  St  1887,  a  writ  of  review  may  be 
granted  by  any  court  except  a  pnribate  or 
Justice's  court,  whai  an  inferior  tribunal, 
board  or^t^Bcer  exercising  Judicial  functions 
has  exceeded  the  Jurisdiction  of  such  tribunal, 
^eaOcA  or  officer,  and  tiiere  Is  no  appeal,  nor. 
in  the  Judgment  of  the  court  any  plain. 
Speedy,  and  adequate  remedy.  It  will  be  ob- 
served that  two  tilings  must  be  shown  to 
exist  befbre  a  writ  of  review  will  be  Issued: 
Tbe  first  is  that  an  inferior  tribunal,  board 
or  officer  exercising  Judidal  functions  has 
exceeded  its  Jurisdiction;  and,  second,  that 
there  la  no  appeal,  nor.  In  tbe  Judgment  of 
tiie  court  any  plain,  speedy  and  adequate 
remedy.  If,  In  tbe  case  at  bar,  the  petition- 
ers had  an  appeal,  the  motion  to  quash  the 
writ  must  be  granted.  Under  the  provisions 
of  section  9  of  article  5  of  tiie  Oonatitntion 
of  Idaho,  the  Supr^ne  Court  is  empowered  to 
review,  upon  appeal,  any  decision  of  the  dis- 
trict courts  or  the  Judges  thereof.  Then  con- 
ceding that  the  court  bad  no  Jurisdiction  to 
make  tbe  order  complained  of  and,  the  peti- 
tioners having  the  right  to  appeal,  they  are 
not  entitied  to  have  the  order  of  the  court 
or  Judge  reviewed  upon  writ  of  certiorarL 

Section  4880  defines  an  "order"  aa  evwy 
dlrecti<m  of  a  court  or  Judge  made  or  en- 
tered in  writli^  and  not  Included  in  a  Jud^- 
m(>nt  It  appears  that  at  the  time  of  hear- 
ing the  motion  for  said  curder,  Cora  Markle 
Dahlstrom  appeared  specially  by  her  attor- 
neys, and  the  Portland  Mining  Company  ap- 
peared specially  by  Its  attorn^,  and  resisted 
the  said  motion.  After  that  hearing  tiie 
court  made  tiie  order  c(Hnplained  of,  and  Ok 
petitioners  had  tbe  right  to  an  appeal,  which 
we  tiiink  would  have  beoi  an  adequate  rem- 
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edy  In  the  matter.  Said  order  was  made  <m 

the  Ist  of  July,  1905,  and  an  appeal  tbere- 
frora  could  bave  been  heard  at  the  October. 
1905.  term  of  tbls  court  The  petition  for 
the  writ  of  review  waB  filed  In  this  court  on 
October  8,  1005,  some  days  uttee  the  time 
for  taking  such  appeal  bad  expired.  The 
court  does  not  Intend  to  pass  upon  the  merits 
of  the  main  controversy  In  tbls  matter.  We 
simply  bold  that  the  petitioners  had  the  right 
to  appeal  from  the  order  complained  of  and 
should  have  taken  an  appeal.  The  statute 
provides  that  appeals  from  certain  orders 
must  be  taken  within  60  days,  while  the  re- 
view of  certain  other  orders  may  be  bad  on 
an  appeal  from  tbe  Judgment  or  from  the 
order  granting  or  refasing  a  new  trial.  It 
was  not  intended  that  a  aqiarate  appeal 
should  be  taken  from  every  order  made  In 
the  trial  of  a  case,  bat  It  was  intended  to 
give  the  supreme  court  Jurisdiction  to  review 
every  decision  of  the  district  court  All  or- 
ders that  could  as  well  be  reviewed  on  an 
appeal  from  tbe  Judgment  or  from  tbe  order 
granting  or  refusing  a  new  trial  as  on  sepa- 
rate appeals,  should  be  reviewed  on  appeals 
fifjoi  tbe  Judgment  or  the  order  granting  or 
denying  a  new  trial.  It  appears  from  the 
record  before  ns  that  the  time  has  expired 
for  an  appeal  from  the  order  of  July  1,  1906 ; 
but  it  appears  that  a  decee  of  Judgment  was 
entered  after  said  order  was  made.  An  ap- 
peal may  be  taken  from  that  Judgment  within 
a  year  after 'the  «itry  thereof.  The  jnotfon 
to  quash  tbe  writ  is  granted,  with  costfrJn 
favor  of  A.  Bt  Featherston& 

STOGESLAGKIt,  a  J.,  and  AILSHIB,  J., 
concur. . 


(U  lAUio.  2U) 

SMITH  et  al.  v.  MOUNTAIN  GULCH  MIN- 
ING &  MILLING  CO.  et  al. 
(Sapreme  Court  of  Idaho.  April  11,  1906.) 

Uims  ARD  UimsAU— Annual  AaasssiaHT 
Work. 

Under  the  evidence  hi  tbls  case,  held, 
that  tbe  annaal  assessment  work  on  tbe  qoarts 
mlnlDg  claims  located  and  known  as  the  "Mother 
Lode,"  the  "Northeastern  Extension  of  the 
Mother  Lode."  and  "Canary,"  mining  claims 
for  tbe  year  1002,  was  dona. 

(SyUabna  by  the  Conrt) 

Appeal  from  District  Oonrt,  Latab  Conn- 
ty;  Edgar  a  Steel,  Judgeu 

Action  by  F.  C  Smith  and  another  against 
the  Mountain  Gulcb  Mining  &  Milling  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiffs  appeal.  Affirmed. 

George  G.  Pickett,  for  appMlants.  Forney 
&  Moor^  for  req^ondoits. 

SULLIVAN,  J.  This  action  was  brought 
by  the  appellants  Smith  and  Robins  against 
the  Mountain  Gulcb  Mining  &  Milling  Com- 
pany, and  Cbas.  G.  and  John  H.  Taylor, 
napoud«uta^  on  May  10^  1904^  to  ignlet  the 


title  to  tbe  EJureAca,  Nonpareil,  and  Excelsior, 
guartK  mining  claims,  situated  In  Huodo 
Mining  District,  Latah  county,  Idaho.  It 
appears  from  tbe  record  that  said  Chas. 
G.  and  John  H.  Taylor  located  tbe  Moth^ 
Lode  and  the  Northeastern  Extension  of  the 
Mother  Lode,  mining  claims  in  said  district 
In  June,  1898,  and  tbereafter.  In  tbe  month 
of  September,  1899,  the  said  John  H.  Taylor 
located  tbe  Canary  quartz  mining  claim ;  and 
that  between  tbe  dates  of  the  original  loca> 
tioo  of  those  mining  claims  and  tbe  Institu- 
tion of  this  suit,  tbe  respondent  tbe  Monntahi 
Gulch  Mining  ft  Milling  Company,  a  corpora- 
tion, was  duly  organized  under  the  laws  of 
tbe  state  of  Washington,  and  acquired  wbat- 
ever  interest  the  said  Taylors  had  In  and 
to  said  mining  claims.  It  appears  from  the 
record  that,  since  the  location  of  said  mining 
claims,  the  respondents  have  occupied  and 
worked  the  aforesaid  mining  claims  each 
year  and  had  expended  about  $G.0OO  ther€»- 
on  In  erecting  a  mill,  cabins,  shops,  making 
roods  and  trails,  and  driving  tunnels  and 
Inclines  thereon.  In  tbe  month  of  Febru- 
ary, 1903,  the  appellants,  Smith  and  Robins, 
went  upon  the  said  Mother  Lode  mining 
claim,  and  the  Northeastern  Extension  there- 
of, and  the  Canary  mining  claim,  and  lo- 
cated tbe  Identical  ground  covered  by  snld 
locations  In  the  name  of  tbe  "Eureka,"  "Noiw 
parell,"  and  "Excelsior."  Tbelr  reas(m,  as 
shown  by  the  record,  for  making  said  lo- 
cations, was  that  the  annual  assessment  work 
on  said  Mother  Lode  and  Northeastern  Ex- 
tension thereof,  and  tbe  Canary,  had  not 
bf^n  done  by  tbe  respondents  for  the  year 
190^.,  On  tbe  trial  of  the  case  evidence  was 
submit^  on  two  Issues,  to  wit:  (1)  That 
no  valid  location  bad  been  made  by  the  re- 
spondents; tfud  (2)  that  tbe  annual  assess- 
ment work  for  the  year  1902  had  not  been 
performed.  Botii  Issues  were  found  In  favor 
of  the  respondents '|ind  Judgment  was  entered 
In  tbelr  favor.  A  )9M>tlon  tor  a  new  trial 
was  denied,  and  this  appeal  to  from  tbe  order 
denying  such  motion,  ''v 

Tbe  question  as  to  the.  validity  of  tbe  1» 
cations  made  by  respondei^  was  abandoned, 
and  the  only  question  prese!?ted  for  dedaion 
on  this  appeal  Is  whether  thi^  annual  assesa- 
ment  work  for  tbe  year  1902\*'ad  been  per- 
formed. It  Is  contended  by  cPonsel  for  ap- 
pellants that  tbe  evidence  deafly  shows  tbe 
respondents  performed  66  daylS  work  upon 
said  three  claims  for  the  annual  assessment 
work  for  the  year  190/2.  He  ai**  contends 
that  the  evidraice  shows  that  tb^  wages  for 
such  labor  was  at  most  but  $3.5lP  Per  day. 
and  therefore  ¥300  worth  of  worl^  ^'^m  sot 
done  In  the  year  1002  on  said  ^lelm&  It 
appears  from  the  evidence  that  li*  t*"©  year 
1002  tbe  respondents  made  the  eqc^l^alent  of 
47  feet  of  tunnel  and  incline,  an^J  the  evi- 
dence shows  that  said  work  was-  worth  |9 
per  foot,  or  $423.  The  appellflnts'  witness 
Morthnip  testified  that  be  bad  worked  on 
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the  said  Mother  Lode  clalia.  and  bad  a  con- 
tract there  tor  46  feet  of  taimel;  that  he 
received  $9  per  foot  for  that  work,  and  "that 
he  earned  his  mooe?;  that  it  was  well  worth 
per  foot."  There  Is  some  other  evidence 
to  show  that  said  work  was  not  worth  more 
than  $7  or  $8  per  foot  But,  even  at  $7 
per  foot,  47  feet  of  tnnnel  would  cost  $829. 
Thus,  at  the  lowest  estimate,  there  was 
more  fbein  (300  worth  of  work  done  on  said 
'claims  in  the  year  1002  by  the  re^ndents. 
The  trial  conrt  found  that  more  than  $800 
worth  of  work  had  been  done  tliat  year,  and 
we  think  the  evidence  fnlly  supports  tbe  flnd- 
lug  of  the  court  on  that  point 

The  judgment  Is  affirmed,  wIQi  costs  In 
favor  of  the  respondents. 

arOCKLAOSlB.  a  J..  and  AILSmiQ.  J., 
Goncnr> ' 

(U  Idaho,  at) 

CAIJFOBNIA  CONSOU'  MINING  00.  v. 
MANLBY.  Sheriff,  et  al. 

(Saprane  Oonrt  of  Idaho.   April  11*  1906.) 

Appeal— -DisMTSSAL. 

'WTieo  the  transcript  on  appeal  has  not  been 
filed  with  the  clerk  of  tliis  court  within  the  time 
provided  by  the  rules,  and  it  does  not  appear 
that  an  extension  of  time  baa  been  granted, 
a  motion  to  dismiss  the  appeal  will  be  snstalned. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8. 
Gent  Die.  Appeal  and  Error,  U  2721;  8126.} 

(Syllabtu  by  the  Court) 

Appeal  from  District  Coar^  Sbosbone 
County;  Balph  T.  Mwgan,  Judge. 

Action  by  the  Ctallforala  Consolidated  Min- 
ing Company  against  Charles  Manley  and 
others.  Judgment  for  defendanta^  and  plain- 
tiff appeals.  Dismissed. 

See  81  ^ ac  50. 

J.  H.  Forney,  for  appellees. 

STOCKSLAGBB,  O.  J.  Defendants  move 
to  dismiss  the  appeal  In  this  case  on  the 
l^nnd  that  the  transcript  was  not  filed  with 
the  clerk  within  the  time  required  by  the 
rules  of  this  court  In  support  of  this  motion 
they  file  the  certificate  of  the  clerk  of  the 
district  court  of  Shoshone  county,  In  which 
be  certifies  that  a  "final  Judgment  dated  July 
24,  1905,  In  conformity  with  a  decision  ren- 
dered by  the  Supreme  Conrt  of  Idaho,  ren- 
dered May  8, 1005,  was  filed  and  recorded  in 
the  above-named  court  in  the  above-entitled 
action  00  August  1, 1005;  that  a  notice  of  ap- 
peal therefrom  to  the  Supreme  Court  of  the 
state  of  Idaho  and  an  undertaking  on  ap- 
peal in  due  form  for  $300  costs  were  filed 
October  6,  1905,  by  plaintiff;  that  plaintiff's 
praecipe  for  a  transcript  of  the  record  for 
use  on  appeal  was  filed  November  21,  1905, 
and  on  November  24,  1905,  a  duly  certified 
transcript  of  the  record  on  appeal  was  fur- 
nished plaintiff." 

Upon  the  foregoing  certificate,  and  it  not 
appearing  that  an  extrasloii  of  time  to  pre^ 


pare  and  file  a  transcript  had  been  granted, 
the  motion  to  dismiss  the  appeal  la  nutaln- 

ed.   Costs  to  defendant. 

AILSHIE  and  SUIiUVAN,  JJ..  concur. 


<U  Idaho,  750 

BANK  OF  COMMERCE,  Limited,  r.  ADA 
COUNTY  ABSTRACT  CO. 
(Supreme  Court  of  Idaho.  Feb.  8,  1906.) 

1.  ApPKAL— TBANSCBIPT— CONTEKTS. 

Under  the  provisions  of  section  4818,  Rev.- 
St  18S7,  where  an  appeal  Is  frofn  a  final 
judgment  only,  the  appellant  must  furnish  the. 
court  with  a  copy  of  the  notice  of  appeal,  of  the 
judgment  roll,  and  of  any  bill  of  exceptions  Ofr 
statement  in  the  case  upon  which  he  relies.  '■ 

2.  SAiie— BmtoBS  OP  IiAW. 

Such  bill  of  exceptions  or  statement  may 
be  used  on  appeal  for  deteimlnlng.whether  errors 
of  law  had  been  made  in  the  trial  of  the  case.  ' 
8.  Pabtnebship— SAX.E  or  Business— LtABHi- 
ITT  POB  Old  I>bbts. 

Where  a  partnership  was  formed  under  the. 
name  of  the  Ada  County  Abstract  Company ^nd 
was  composed  of  Prlnn,  Wickersham,  and  Ells- 
worth as  partners,  who  all  sell  and  transfer 
their  iuterests  in  such  partnership  to  Wright 
and  the  Capital  State  Bank,  the  incoming  mrt' 
ners  are  not  liable  for  any  of  the  debts  of  the. 
old  firm,  unless  they  have  assumed  or  agreed 
to  pay  such  Indebtedness. 

[Ed.  Note. — For  cases  in  point  see  vol.  88, 
Cent.  Dig.  Partnership,  H  489,  491.] 

4^  Saui. 

One  who  loans  money  to  a  partnership, 
which  ia  thereafter  Invested  in  office  furniture 
and  other  property  by  such  partnerBhip,  which 
partnership  thereafter  sells  and  transfers  said 
property  to  others,  the  .one  loaning  the  money 
cannot  pursue  the  property  for  such  debt  un- 
less he  has  retained  some  lieu  thereon  recog- 
nized by  the  laws  of  the  state. 
(SylUbns  by  the  Court.) 

Appeal  from  District  Court  Ada  County; 
George  H.  Stewart,  Judge. 

Action  by  the  Bank  of  Commerce,  Limited, 
against  the  Ada  County  Abstract  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Ira  B.  Barber,  for  appellant  George  BI. 
Parsons  and  Edwin  Snow,  for  respondent. 

SULLIVAN,  J.  This  Is  an  action  on  a 
promissory  note  dated  March  14,  1003,  for 
$250,  signed  as  follows:  "Ada  County  Ab- 
stract Co.,  by  Wm.  R.  Prinn,  Mgr.  Wm.  R. 
Prlnn."  At  the  time  of  the  execution  of  said 
note  the  Ada  County  Abstract  Company  was 
a  partnership  engaged  In  the  business  of 
making  abstracts  of  title  and  writing  Insur- 
ance, and  the  members  of  such  partnership 
were  Wm.  R.  Prlnn,  C.  O.  Ellsworth,  and  J. 
n.  Wl(^erBham.  Subsequent  to  the  execu- 
tion of  the  said  note,  and  prior  to  the  com- 
mencement of  this  action,  each  of  the  said 
copartners  sold  and  disposed  of  tbeir  entire 
Interests  In  the  copartnership  property  as 
follows:  Wickersham  to  E.  R  Wright  May 
23,  1003,  Ellsworth  to  B.  El  Wright  November 
7, and  Prinn  to  E.  B.  Wright,  as  trustee 
for  the  Capital  State  Bank,  F^iruary  17^ 
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1904.  The  business  wsa  continued  imder  tbe 
old  name  of  the  "Ada  Connty  Abstract  Com- 
pany." This  action  Is  entitled  "Banlc  of 
Commerce,  Limited.  Plaintiff,  t.  Ada  County 
Abstract  Company,  Defendant."  Tbe  com- 
plaint contains  the  nsual  allegations  of  a  com- 
plaint on  a  promissory  note.  The  answer 
denies  the  Indebtedness  of  defendant  upon 
the  note,  and  avers  that  the  defendant  was 
a  nontrading  partnership ;  that  Its  allied 
«itity  had  been  changed;  that  the  original 
partners  had  sold  out  subsequent  to  the  mak- 
ing of  the  note,  and  that  the  company,  as 
constituted  at  the  time  the  suit  was  brought, 
consisted  of  E.  E.  Wright  and  B.  E.  Wright 
as  trustee  for  the  Capital  State  Bank;  that 
the  original  partners  bad  sold  out  long  prior 
to  the  actl<m  against  the  company;  that  the 
new  partners  did  not  assume  any  part  of 
the  said  indebtedness  as  expressed  by  said 
note,  and  that  it  was  no  part  of  the  purchase 
price;  and  on  information  and  belief  It  was 
alleged  that  Prinn  executed  said  note  without 
knowledge  of  his  partners,  that  tbis  was  done 
Ih  express  violation  of  the  partnership  agree- 
ment, and  that  no  part  of  the  money  was 
used  for  partnership  purposes.  Upon  tbe  Is- 
sues thus  made  the  cause  was  tried  by  the 
court  with  a  Jury,  and  a  verdict  and  Judg- 
ment was  rendered  and  entered  for  the  plain- 
tiff. This  appeal  la  from  the  Judgment,  and 
the  assignments  of  mot  Involve  only  qaea- 
tlons  of  law. 

In  limine  the  question  as  to  what  papers 
the  record  on  appeal  should  contain  is  pre- 
seoted.  The  transcript  contains  tbe  plead- 
ings, the  verdict  of  the  Jury,  the  Judgment 
of  the  court,  the  notice  of  appeal,  a  bill  of 
exceptions,  and  a  stipulation  of  counsel.  Sec- 
tion 4818,  Bev.  Bt  1887,  provides,  among 
Other  things,  that  in  an  appeal  from  a  final 
Judgment  the  appellant  must  furnish  the 
court  with  a  copy  of  the  notice  of  appeal,  the 
judgment  roll,  and  of  any  bill  of  exceptions 
or  statement  in  the  case  upon  which  the  ap- 
pellant relies,  and  also  makes  further  pro- 
visions where  the  appeal  is  from  an  order 
granting  or  denying  a  new  trial ;  but  in  tbe 
case  at  bar  a  new  trial  was  not  asked  for. 
The  bill  of  exceptions  contained  In  the  tran- 
script contains  much  of  tbe  evidence  given 
on  the  trial,  and  said  bill  of  exceptions  may 
be  used  upon  this  appeal  In  determining  the 
assigned  errors  of  law,  although  It  may  have 
beeen  settled  after  the  Judgment  roll  was 
made  up.  It  was  held  In  Caldwell  v.  Parks, 
47  Cal.  640,  that  a  bill  of  exceptions,  based 
upon  alleged  errors  of  law  occurring  at  the 
trial  settled  within  SO  days  after  Judgment 
was  rendered,  became  a  part  of  the  record 
on  appeal  from  the  Judgment,  and  might  be 
used  for  determining  whether  errors  of  law 
had  been  made  in  the  trial  of  the  case.  So, 
xmAer  the  provisions  of  said  section  4818,  the 
record  on  appeal,  when  tbe  appeal  is  from  a 
final  Judgment,  must  contain  tbe  Judgment 
roll  and  any  bill  of  exceptions  or  statem^t  in 
the  case  upon  which  the  appellant  relies. 


In  our  view  of  thta  case  It  la  not  necessary 
for  us  to  Q>eciflcally  pass  upon  each  of  the 
errors  assigned.  It  is  conceded  that  the  ap- 
pellant, the  Ada  County  Abstract  Company* 
is  a  partnership,  and  at  the  time  tbe  promis- 
sory note  sued  on  herein  was  executed  was 
composed  of  three  persons,  to  wit,  Prlna, 
WIckersham,  and  Ellsworth ;  and  It  appears 
without  contradiction,  and  is  conceded  by 
connael  for  the  respondent,  that  before  the 
commencement  of  this  action  said  three  part- 
ners had  sold  their  interest  in  said  business 
to  S.  E.  Wright  and  the  Capital  State  Bank. 
Attee  purchasing  said  business,  said  Wright 
and  the  Capital  State  Bank  continued  the 
same  under  the  former  name,  tbe  Ada  County 
Abstract  Company.  It  appears  from  the  rec- 
ord that  said  Wiight  purchased  the  lnto«Bta 
of  Widcersbam  and  Ellsworth,  and  there- 
after made  a  contract  for  the  purchase  of  tbe 
said  Prion's  Interest;  but  It  Is  not  showu 
that  said  Wright,  on  the  purchase  of  the 
two-thirds  Interest  in  said  business  from 
Ellsworth  and  WIckersham,  agreed  to  pay 
any  of  the  Indebtedness  of  the  said  firm, 
but  It  is  contended  that  In  his  contract  of 
purchase  of  Prinn's  one-third  interest  said 
Wright  agreed  to  pay  certain  indebtedness 
of  the  said  abstract  company,  among  which 
was  tbe  Indebtedness  evidenced  by  the  prom- 
issory note  sued  on  herein.  But  It  is  not 
contended,  nor  is  it  shown^  that  Wright  in 
his  purchase  of  the  Interest  of  WIckersham 
and  Ellsworth  agreed  to  assume  any  of  the 
Indebtedness  of  the  said  firm,  and  we  do  not 
consider  that  the  clause  In  the  contract  be- 
tween Prinn  and  Wright  in  regard  to  the 
indebtedness  of  the  old  firm,  would  bind  the 
new  firm  for  the  payment  of  tbe  said  promis- 
sory note.  Then  the  question  Is  directly 
presented  to  the  court  whether  in  this  action 
the  Ada  County  Abstract  Compansf,  a  part- 
nership composed  of  Wright  and  the  Capital 
State  Bank,  could  be  held  liable  to  tbe  cred- 
itors of  the  Ada  County  Abstract  Company, 
a  partnership  which  was  composed  of  Prinn, 
WIckersham,  and  Ellsworth,  unless  it  be  firsi 
shown  that  there  was  an  agreement  upon  the 
part  of  the  new  firm  to  pay  the  debts  of  the 
old.  The  record  does  not  show  that  there 
was  any  such  agreement,  and  the  authorities 
are  uniform  in  holding  that,  In  order  to  bind 
an  Incoming  partner,  there  must  be  a  special 
proml^^e  to  pay  prior  debts  of  the  firm.  In 
1  Llndl^  on  Partnership  (4th  Ed.)  392,  it  is 
stated :  "In  order  to  render  an  Incoming 
partner  liable  to  the  creditors  of  the  old  firm, 
there  must  be  some  agreement,  express  or 
tacit,  to  that  effect,  entered  Into  betwe«i  him 
and  the  creditors,  and  founded  on  some  sufiS- 
cient  consideration.  If  there  be  such  agree- 
ment, the  Incoming  partner  will  be  bound  by 
It ;  but  his  liabilities  In  respect  of  the  old  debts 
will  attach  by  virtue  of  the  new  agreem^t, 
and  not  by  reason  of  bis  having  become  a 
partner.  And  the  agreement  to  be  proved 
must  be  an  agreem«it  with  the  creditor,  and 
of  such  an  agreement  an  arrangement  be- 
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tween  the  partners  Is  of  itself  no  erldence." 
In  order  to  hold  an  iDcoming  partner  for 
outstanding  liablUtles  of  the  Arm  of  which 
be  becomes  a  member,  It  must  afflrmatlTely 
appear  that  be  In  some  way  assumed  the  firm 
obligation.  First  National  Bank  t.  Simmons 
(Gal.)  33  Fac.  197;  Fuller  v.  Rowe,  57  N.  Y. 
23.  The  partnership  known  as  the  **Ada 
County  Abstract  Company,"  which  was  serr* 
ed  In  this  ease  wltb  summons  and  appeared 
at  the  trial,  was  not  composed  of  either  of 
the  members  of  the  firm  oT  the  Ada  County 
Abstract  Company  that  ocecuted  the  promis- 
sory note  sued  on  herein.  TbB  Ada  County 
Abstract  Company  which  was  made  defend- 
ant in  this  case  was  not  the  Ada  County  Ab- 
Btract  Company  served  with  the  summons 
In  the  case.  It  apprared  at  the  triaV  that  the 
latter  was  the  successor  of  the  former,  and, 
being  only  a  partnership,  it  cannot  be  held 
fbr  the  indebtedness  of  the  old  partnership, 
unless  it  be  first  shown  that  they  assumed  and 
agreed  to  pay  that  Indebtedness. 

It  is  contended  that  the  mon^  for  which 
the  promissory  note  sued  on  was  given  was 
Invested  in  the  office  furniture,  etc.,  of  the 
Ada  County  Abstract  Company,  composed  of 
Prlnn,  Wlcfcersbam,  and  Ellsworth,  and  that, 
as  they  sold  said  furniture  and  property  to 
the  new  partnership,  the  respondent  ought  to 
be  permitted  to  pursue  that  proper^  and  hold 
it  for  debt  We  know  of  no  law  that  would 
permit  them  to  do  that,  unless  they  bad  such 
a  Hen  thereon  as  is  recognized  by  tbe  laws 
of  this  state,  and  It  is  not  claimed  In  this  case 
that  they  had  such  a  lien. 

Tbe  judgment  must  be  reversed,  with  direc- 
tions to  dismiss  the  action  as  to  tbe  Ada 
County  Abstract  Company  composed  of 
Wright  and  the  Capital  State  Bank.  Costs 
are  awarded  to  the  appellant 

8T0GKSLAGER,  a  J.,  and  AII^HIE.  3^ 
concuc 

(U  Idaho,  SMO 

DBWBT  et  al.  v.  SCHREIBEB  IMPLE- 
MENT GO. 

(Supreme  Court  of  Idaho.    April  16,  1906.) 

1.  COUBTfl— PBOBATB  COUBTS— JnaiBOICTIOH. 

Under  the  organic  act  of  tbe  territory  of 
Idaho  from  its  passage  to  December  13,  1870, 
the  probate  courts  of  the  territoiy  of  Idabo  had 
no  lurlsdiction  to  hear  and  determine  civil 
cases,  but  had  original  jurisdiction  in  ail  -mat- 
ters  of  probate,  settlement  of  estate  of  de- 
ceased persons,  and  Uipointment  of  guardians. 
On  the  ISth  day  of  Dectanber,  1870,  Congress 
passed  an  act  (16  Stat  S95,  c.  1),  giving  to 
ths  probate  courts  of  Idaho  territory,  in  addition 
to  their  probate  jurisdiction,  jurisdiction  to 
hear  and  determine  all  civil  cases  wherein  the 
debt  or  damage  claimed  did  not  exceed  tbe  sum 
of  fSOO,  exeludve  of  interest,  and  jurisdiction 
in  criminal  cases  arising  under  tbe  laws  of 'tbe 
territory  that  did  not  require  the  Interventioo 
of  a  grand  jury. 

2.  Same. 

Under  tbe  provisions  of  section  21,  art 
S,  of  tbe  state  Constitution,  probate  courts 
an  given  original  Jurladiction  in  all  matters 


of  probate,  settlement  of  estates  of,  deceased 

persons,  and  appointment  of  guardians,  and  also 
jurisdiction  to  hear  and  determine  all  civil  cases 
wherein  the  debt  or  damage  claimed  does  not 
e»:eed  the  sum  of  $500  exclusive  of  Interest  and 
concurrent  jurisdiction  with  justices  of  the 
peace  in  criminal  cases. 

3.  Saue-Givu;.  Gases. 

The  civil  cases  refened  to  In  said  section 
are  such  cases  as  are  required  to  be  settled 
in  actions  at  law,  and  does  not  indude  suits' 
in  equity  for  the  foreclosure  of  liens  or  mort- 
gages on  real  estate. 

_[Ed.  Note.— For  cases  in  point,  see  vd.  IS, 
Cent  Dig.  CJonrts,  |  47^1 

4.  Save— CoiTBTB  or  Rxc«id. 

Probate  oonrts  are  courts  of  record  only 
in  matters  of  probate,  settlement  of  esUtea  of 
deceased  persons,  and  the  appointment  of  goord- 
ians,  and  Is  not  a  court  of  record  in  proceedings 
in  dvil  and  criminal  actions. 

5.  Acnona  —  Law  ahd  Equity  —  Abolitioii 

OF  DiBTINCnOIT. 

While  by  tbe  provisions  of  section  1,  art 
5  of  the  state  Constitution  the  distinctiona  be- 
tween actions  at  law  and  suits  in  equity  and 
the  forms  of  sudi  actions  and  suite  are  pro- 
hibited, that  does  not  abolish  the  rules  of  law 
and  equity. 

[Ed.  Note. — For  cases  In  point  see  voL  1, 
Cent.  Dig.  Action,  $S  156-159.] 

6.  CocBT— Pbodate  Coubtb— JuBISniCIIOH. 

The  legislative  act  approved  February  27, 
1903  (Sess.  Laws  1903,  p.  94),  amending  the 
ninth  subdivision  of  section  3841,  Rev.  St, 
wherein  it  extends  the  jurisdiction  of  the  probate 
court  to  try  and  determine  actions  to  enforce  me- 
chanics' and  laborera*  Uens  and  mortgages  and 
other  liens  npon  real  property,  AeM  unoonsti- . 
tutional  and  void. 
(Syllabos  by  the  Court) 

Appeal  from  District  Court  Latah  Gountf ; 
Edgar  C.  Steel,  Judge. 

Action  by  Elmer  R.  Dewey  and  others 
against  the  Schreiber  Implement  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peala    Reversed  and  remanded. 

Stewart  S.  Denning  and  George  G.  Pickett 
for  appellanta  Forney  ft  Moore  and  W.  AC. 
Uorgan,  for  reEvondentSL 

SULLIVAN,  J.  This  action  was  brought 
In  tbe  probate  court  of  Latah  county  to 
foreclose  two  laborers*  Hens  against  the  ap- 
pellant Jones,  who  was  the  employer,  upon  - 
the  same  crop  of  grain.  The  other  appellanta 
were  interpleaded  as  defendants.  The  com- 
plaint contained  tbe  usual  allegations  of  a 
complaint  in  this  kind  of  an  action.  The  ap- 
pellant Jones  appeared  and  demurrer  and, 
his  demurrer  being  overruled,  made  no  fur- 
ther appearance  In  the  case.  The  respond- 
ents Miller  and  Mannering  did  not  appear, 
and  the  appellant  tbe  Schreiber  Implement 
Company,  answered  and  put  In  Issue  the  ma- 
terial allegations  of  the  complaint  and  for  an 
affirmative  defense  they  denied  the  jurisdic- 
tion of  the  Probate  Court  to  hear  and  de- 
termine an  action  for  the  foreclosure  of 
laborers'  liens,  and  also  that  tbe  claim  of  the 
re^ndrat  Brewster  was  fraudulent  Other 
matters  of  affirmative  defoue  were  set  vjf, 
but  it  Is  not  necessary  to  state  them  here. 
After  a  trial  of  tlie  case  tbe  court  mtered 
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Jtidgmrait  and  decree  foreclosing  said  labor- 
ers' liens.  The  appeal  Is  from  the  Ju^^ent, 
and  the  main  question  for  decision  Involves 
the  jurisdiction  of  the  probate  court  to  hear 
and  determine  equity  suits  foreclosing  liens 
upon  real  estate  and  the  constitutionality  of 
an  act  approved  the  27th  day  of  February, 
1003  (Sess.  Laws,  p.  94  amending  section  3841 
6f  the  Revised  Statutes  relating  to  the  Juris- 
diction of  the  probate  courts).  Prior  to  that 
amendment  it  Is  not  contended  that  the  pro- 
bate court  had  equity  Jurisdiction  to  hear  and 
determine  equity  cases.  In  order  to  deter- 
mine tiila  question  we  shall  trace  the  jurls- 
^ction  of  our  probate  courte  during  our 
existence  as  a  territory  and  state.  The  or- 
ganic act  was  the  Constitution  of  the  terri- 
tory up  to  the  time  Idaho  was  admitted  as 
a  state.  Prior  to  December  13.  1870,  the 
probate  courts  of  the  territory  of  Idaho  had 
no  jurisdiction  to  hear  and  determine  civil 
cases,  but  on  that  date  Congress  passed  an 
act  (16  Btat  395,  c.  1),  giving  to  probate 
courts,  in  addition  to  their  probate  jurisdic- 
tion, jurisdiction  to  bear  and  determine  all 
civil  cases  wherein  the  debt  or  damage  claim- 
ed- did  not  exceed  the  sum  of  $500,  exclusive 
of  Interest,  and  jurisdiction  in  criminal  cases 
arising  under  the  laws  of  the  territory  that 
did  not  require  the  intervention  of  a  grand 
jury.  In  that  act  of  Congress  It  is  also 
provided  as  follows:  "That  they  (probate 
courts)  shall  not  have  jurisdiction  In  any 
matter  In  controversy  when  the  title,  tenure 
or  right  to  the  peaceable  possession  of  land 
may  be  In  dilute,  or  in  chancery  or  divorce 
cases.  ♦  ♦  ♦ "  That  act  of  Congress  oon- 
tiuued  In  force  and  defined  the  jurisdiction  of 
probate  courts  up  to  the  time  of  Idaho's 
admission  as  a  state.  We  will  observe  here 
the  territorial  Legislature  passed  an  act  con- 
ferring appellate  jurisdiction  upon  the  pro- 
bate courts  In  civil  cases,  and  in  Moore  v. 
Koubly,  1  Idaho,  55,  the  Supreme  Court  of 
the  territory  held  said  act  in  conflict  with 
the  o^nlc  act  of  the  territory  and  void. 
The  opinfon  in  that  case  is  an  Interesting  one 
and  holds  that  the  probate  courts  of  the 
territory  of  Idaho  as  established  by  the  or- 
ganic act  were  tribunals  of  limited  jurisdic- 
tion, and  that  the  name  or  terms  by  which 
those  courts  are  designated  have  a  clearly  de- 
fined or  well-known  meaning  la  onr  juris- 
prudence. And  the  nature  and  scope  of  an- 
thority  possessed  by  the  probate  courts  are 
well  understood  by  the  name  of  those  conrts, 
and  It  is  there  stated,  'And  yet  no  one  would 
contend  for  a  moment  that  because  the  Legis- 
lature are  not  Inhibited  by  express  terms, 
therefore  they  may  confer,  for  Instance,  chan- 
cery powers  npon  Justices*  Courts."  And 
the  conclusion  reached  in  this  case  was  that 
when  Congress  used  the  terms  by  which  they 
designated  the  probate  courts,  they  intended 
to  and  did  use  those  terms  by  which  such 
courts  were  denominated  with  reference  to 
their  well-known  and  uniformly  accepted  de- 
finition, and  tb^  Intoided  to  confer  upon 
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and  Invest  these  cotirts,  respeptiv^,  wltii 
such  jurisdiction  and  snch  power  only  as 
legitimately  and  properly  belonged  to  than 
as  Indicated  by  their  titles,  and  the  court 
there  held  said  act  of  the  Legislature  in 
conflict  with  the  organic  act  After  that 
decision  was  rendered  in  1886,  and  no  doubt 
sufficient  reason  appearing  therefor,  Coi^reas 
passed  the  act  of  1870  above  referred  to, 
conferring  additional  jurisdiction  on  the  pro- 
bate courts  in  that  It  gave  them  jurisdiction 
to  hear  and  deteAnlne  civil  cases  wherein 
the  debt  or  damage  did  not  exceed  f500,  and 
criminal  jurisdiction  concurrent  with  justicei 
of  the  peace.  See,  also,  Ferris  v.  Hlgley,  20 
Wall,  375,  22  L.  Ed.  383. 

The  framers  of  the  Constitution  of  the 
state  of  Idaho,  by  section  2  of  article  5,  have 
declared  ttiat  the  judicial  power  of  the  state 
shall  be  vested  In  a  court  for  the  trial  of 
Impeachments,  a  Supreme  Court,  district 
court,  probate  conrts,  conrts  of  jiutices  of 
the  peace,  and  such  other  courts  Inferior 
to  the  Supreme  Court  as  may  be  established 
by  law  for  an  Incorporated  city  or  town. 
By  section  9  of  that  article  the  jurisdiction 
of  the  Supreme  Court  Is  defined.   By  section 

20  It  Is  provided  that  district  courts  shall 
have  original  jurisdiction  in  all  cases  both  at 
law  and  in  equity,  and  snch  appellate  Jurisdic- 
tion as  may  be  conferred  by  law.  Section 

21  of  said  article  Is  as  follows:  "The  pro- 
bate courts  shall  be  courts  of  record,  and 
shall  have  original  jurisdiction  In  all  mat- 
ters of  probate,  settlement  of  estates  of  de- 
ceased persons,  and  appolntmrat  of  guard- 
ians; alTO  jurisdiction  to  hear  and  det^- 
mlne  all  civil  cases  wherein  the  debt  or  dam- 
age claimed,  does  not  exceed  the  buid  of ' 
five  hundred  dollars,  exclusive  of  Inter^tt, 
and  concurrent  jurisdiction  with  jmtices  - 
of  the  peace  In  criminal  cases."  We  do  not 
think  that  the  framers  of  the  Constitution 
Intended  to  grant  equity  jurisdiction  to  pro- 
bate courts,  outside  of  whatever  equity  jorle- 
dlctlon  they  may  have  In  all  matters  of  pro- 
bate, settlement  of  ^estates  of  deceased  per^ 
sons  and  appointment  of  guardians.  It  ie 
su^eated  that  the  probate  courts  of  the 
state  of  Colorado,  under  the  provisions  of 
the  Constitution  of  that  state,  have  been 
given  equity  jurisdiction  at  least  aa  far  as 
the  foreclosure  of  liens  and  mortgages  are 
concerned.  But  it  will  be  observed  that  sec- 
tion £3.  art.  6,  of  tbe  Constitution  of  that 
state  Is  different  from  said  section  21,  art. 
5,  of  the  Constitution  of  Idaho,  and  provides 
that  "county  courts  shall  be  courts  of  record 
and  shall  have  original  Jurisdiction  in  all  mat- 
ters of  probate  •  •  •  and  such  other  <4vn 
•  •  •  jurisdiction  as  may  be  conferred 
by  law.  ♦  •  • "  That  Constitution  there 
provides  that  other  Jurisdiction  may  be  con- 
ferred on  the  county  courts  by  law.  Sold 
f«ectIon  of  tbe  Colorado  Constitution  Is  cited 
by  the  Supreme  Court  of  Colorado  In  Arjxett 
V.  Berg,  71  Pac.  6S6,  and  It  Is  said  In  that 
case  that  "a  recognltloo-  of  the  equltaUe 
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Jnriadlctlon  of  tba  county  court  appears 
tbioiigtaoat  our  Coiutltatioii  and  Btatutory 
law.  Were  it  necessary  to  Invt^e  it.  the 
unchallenged  practice  In  the  state  during 
more  than  a  quarter  of  a  century  could  be 
given  weight  In  8iq>port  of  the  conclusion 
we  have  reached."  That  statement  could 
not  be  applied  to  the  probate  courts  of  this 
states  for  I  do  not  think  the  legal  profession 
or  courts  of  this  state  erer  considered  that 
the  probate  courte  of  the  state  had  an  equi- 
table jurisdiction  In  civil  cases,  at  least  prior 
to  the  amendment  of  said  section  3S41  of  the 
Bevlsed  Statntea  made  In  1003  and  above 
rtferred  to.  The  unchallenged  practice  of 
this  state  during  Idaho's  existence  as  a  ter- 
ritory and  state  would  give  weight  in  sup- 
port of  the  conclusion  that  the  probate  courts 
of  ^e  state  have  no  equity  Jurisdiction. 

The  probate  courts  of  this  state  are  courts 
of  record  only  In  all  matters  of  probate, 
settlonent  of  estates  of  deceased  persons, 
and  appointment  of  girardlans,  and  sectiw 
8842.  Ber.  St  1887,  provides  that  the  pro- 
ceedings of  probate  courts  are  construed  in 
the  same  manner  and  wlCb  like  Intendments 
as  the  proceedings  of  courts  of  general  jurls- 
tfetion,  and  to  Its  records,  orders.  Judgments, 
and  decrees  there  Is  accorded  like  force  and 
effect  and  legal  pKsnmptlons  as  to  the  rec- 
ords, ord^  Judgment^  and  decrees  of  dis- 
trict oonrts,  and  it  Is  there  provided  that 
eatd  aectlm  shall  be  antllcable  to  probate 
proceedings,  records,  orders,  Judgmoits,  and 
decrees  on^.  The  probate  conrt  Is  not  a 
court  of  record  in  the  trial  of  dvU  and 
criminal  cases,  but  Its  rooords  and  Judgments 
In  those  matters  are  placed  on  the  same 
fiootlng  with  the  rK»rdB  and  Judgments  of 
Justices  of  the  peace.  By  an  act  of  the  Legle- 
latnre  which  became  a  law  on  the  second 
day  of  FdimarT,  1905  (Sess.  lisws  i90S,  p. 
20),  It  Is  provided  that  in  all  dvtl  suits  and 
within  Its  civil  Jurisdiction  all  proceedings 
In  the  probate  court,  rules  of  practice,  plead- 
ing, and  procedure  shall  be  the  same  as  that 
provided  by  law  for  Justices  of  the  peace. 
TlM  pleadings  in  Justices*  courts,  by  the  pro- 
vlrtons  of  section  4666,  Bev.  Bt  1887,  are 
not  reqiUred  tot  be  In  any  particular  form 
and  may  be  oral,  exc^  the  complaint; 
and  the  lawyw,  as  well  as  the  hiyman,  can- 
not fall  to  understand  In  what  an  nnoertaln 
condition  the  title  to  real  estate  might  be 
left  and  placed  by  giving  Jurisdiction  to 
foreclose  liens  and  mor^agea  to  courts 
where  the  practice  proceedings  and  records 
are  as  loose  and  uncertain  as  they  are  In  the 
Justice's  conrt  This  suggestion,  however, 
would  not  affect  the  constttutltHiaHty  of  said 
act  extending  the  Jurisdiction  of  prolate 
courts  If  that  wu  warranted  by  the  Constitu- 
tion. If  the  contention  of  the  respondent  Is 
correct,  then  the  Legislature  has  the  au- 
tborl^  to  confer  general  equity  Jurisdiction 
on  the  probate  court  in  all  civil  cases  where 
the  debt  or  damage  does  not  exceed  fSOO, 
and  might  give  them  Jurisdiction  to  bear  and 


determine  divorce  cases.  If  probate  courts 
have  Jurisdiction  In  such  cases  the  title 
to  real  estate  Involved  In  the  foreclosure 
of  Hens  and  mortgages  would,  to  a  certain 
extent,  be  dependent  vpon  the  records  of  a 
court  that  Is  not  a  court  of  record,  would 
be  shadowy  and  very  uncertain  Indeed,  and 
not  as  permanent  as  our  law  contemplates 
such  titles  should  ba  We  do  not  think  that 
was  the  Intention  of  the  framers  of  the  Oon- 
stltution,  but  it  Is  clear  to  us  that  the  In^- 
tlon  was  to  confer  only  Jurisdiction  to  hear 
and  determine  actions  at  law  where  the  debt, 
or  damage  exclusive  of  interest,  does  not 
exceed  ¥500.  While  we  recognize  the  fact 
that  the  dlstlnetlon  between  suite  in  equity 
and  actions  at  law  have  been  prtAiblted, 
and  that  in  this  stete  there  is  but  one  form 
of  action  tar  the  mforcement  or  protection 
of  private  righte  or  redress  of  private  wrongs, 
whlfdi  Is  denominated  as  dvU  action.  That 
however,  does  not  abolish  the  rules  of  law 
or  rules  of  equity,  they  remain,  although 
the  distinction  between  actions  at  law  and 
suite  In  eqtalty  and  the  forms  of  such  act3<ma- 
and  suits  are  prohibited  by  our  Gonstltntion. 

We  therefore  conclude  that  tbe  amend- 
ment to  paragraph  9,  f  8841,  Bev.  St  1887, 
granting  to  the  probate  conrt  Jurisdiction  to 
hear  and  determine  actions  to  enforce  me- 
chanics' and  laborers*  liens,  mortgages,  and 
other  liCTs  nptm  real  and  personal  propetly. 
Is  In  violation  of  the  provlslcms  of  the  clearly 
Implied  prohibition  of  Section  21,  art  5  of 
tlw  stete  Otmstitution,  and  void. 

The  Judgment  Is  therefore  reversed,  and 
the  case  remanded,  with  Instructions  to  dis- 
miss the  actlcm.  Oosto  in  favor  of  the  ap- 
pellant 

STOGKSLAOSB,  a  J.,  and  AIIiSBIB/ 
concur. 


as  idsbo,  2BV 
TOWN  OP  JULUBTTA  v.  SMITII. 

(Supreme  Coart  of  Idaho.    April  17, 

1.  HlOHWATB— GaXATIOH  BT  TJSBE.* 

Under  the  proTwioos  of  lectkm  851,  Bev. 
St  1837.  five  years'  use  of  a  road  or  highway 
cODStittttes  a  public  big'hwar. 

2.  Same— Bt  PaEscBipnon. 

By  tlie  amendment  to  section  851  (Sees. 
Laws  1893.  p.  12>,  five  years'  use  and  work  by  the 
proper  authorities  is  required  to  consdtnte  a 
public  highway  by  prescription. 

[Ed.  Note. — For  cases  in  point,  see  voL  2R, 
Cent.  Dig.  Highways,  U  8-13.] 

(SyllabuB  by  the  Court) 

Appeal  from  District  Court  lAtah  Oomi- 
ty;  Edgar  G.  Steele,  Judge. 

Action  by  the  town  of  Juliaetta  against  H, 
M.  Smith  to  remove  an  obstruction  from  a 
street  or  highway  and  for  damages.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Daniel  Needham,  for  aK>dlant  Orland 
&  Smith,  for  respondent 
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STOOKSIiAOER,  O.  J.  Respondent  com- 
menced this  action  In  tbe  dletrict  court  of 
Latah  county  for  the  purpose  of  preventing 
tbe  alleged  obstruction  to  a  certain  traveled 
higliway  in  tbe  town  of  Jullaetta,  claiming 
that  the  tract  traveled  was  and  is  a  high- 
way by  user,  and  that  the  road  has  been 
used  by  the  general  public  for  travel  since 
March,  1S87,  and  for  more  than  five  years 
before  the  filing  of  the  plat  of  the  town  of 
Juliaetta  by  Rupert  SchuCfer.  It  is  alleged 
that  appellant  has  placed  certain  obstruc- 
tions and  threats  to  continue  to  place  such 
obstructions  over  a  portion  of  the  street  or 
highway  In  the  town  of  Juliaetta  thereby  In- 
terfering with  the  free  use  of  the  street  or 
highway.  It  Is  further  alleged  in  paragraph 
9  of  the  complaint  "that  If  defendant  Is  per- 
mitted to  maintain  the  said  fence  and  thus 
otffitnict  that  portion  of  the  highway  used 
and  worked  as  the  public  highway  street  for 
so  long  a  period  through  said  town,  the 
safety  of  the  citizens  of  Juliaetta,  and  of 
the  traveling  public  as  well,  will  be  en- 
dangered, and  the  town  be  liable  for  damages 
arising  from  injuries  caused  by  said  obstruc- 
tion over  said  highway."  Appellant  denied 
all  the  allegations  of  the  complaint  and  Justi- 
fied all  his  acts  by  pleading  ownership  of 
the  land  in  controversy.  On  the  2l8t  day  of 
June,  1905,  the  case  was  tried  without  a  Jury. 
The  ninth  finding  Is  that  tbe  trftvel  over 
said  strip  or  tract  of  land  extends  upon  lots 
1,  2,  3,  4,  6.  6,  7,  8,  9,  and  10,  of  block  B, 
and  tbe  obstruction  by  fencing,  by  the  said 
defendant,  covers  that  strip  of  land  over 
said  lots  and  upon  the  part  thereof  which  has 
been  used  and  traveled  by  the  public  as  a 
highway.  The  tenth  finding  Is  "that  said  ob- 
struction placed  by  defendant  upon  and  across 
said  lots  prevents  the  public  from  tbe  use 
of  said  strip  of  land  over  which  the  public 
have  been  accustomed  to  travel,  that  the 
said  strip  of  land  descrlt>ed  in  the  findings 
has  t)een  used  and  traveled  by  the  public 
for  such  length  of  time  that  tiie  same  has 
become  a  highway  by  user,  and  that  said 
strip  of  land  Is  a  public  highway."  As  con- 
clusions of  law  the  court  finds  "that  the  ob- 
structions placed  upon  such  highway  are  a 
nuisance  and  should  be  abated,  and.  the  de- 
fendant enjoined  from  further  obstructing 
said  highway."  Judgm^t  and  decree  were 
entered  In  compliance  with  the  forcing 
facts  and  conclusions.  The  appeal  Is  from 
the  Ju^ment  and  from  an  order  OTerrullng 
a  motion  for  a  new  trial. 

It  Is  admitted  that  the  ai^llant  Is  the 
owner  of  tbe  tea  lots  described  In  the  find- 
ing 9,  and  that  he  purchased  them  from  R. 
Schuffer,  tbe  original  owner  of  the  townsite 
of  Juliaetta,  In  1908-  The  controlling  ques- 
tion In  this  case  la  whether  the  public  or  the 
town  of  Juliaetta  oonld  acquire  the  right  to 
any  portion  of  these  lots  fbr  nse  as  streets 
or  highways  1^  user.  On  the  27th  day  of 
November,  1891,  Rupert  Schuffer  made  the 
following  certificate  of  dedication :  "Know 
all  men  by  these  presents,  that  I,  Rupert 


Schuffer,  have  laid  off  and  platted  as  town* 
site,  the  land  shown  by  annexed  plat  and  de- 
scription to  l>e  known  as  the  town  of  Juliaet- 
ta. in  Latah  county,  Idaho,  and  I  do  here- 
by dedicate  to  the  public  use,  until  lawful- 
ly vacated  the  streets  and  alleys  as  shown  ou 
said  plat.  The  sizes  of  lots,  blocks,  streets, 
and  alleys  are  marked  on  plat"  On  tbe  2Cth 
day  of  March,  1892,  a  petition  to  incorporate 
the  town  of  Juliaetta  was  filed  with  the 
clerk  of  the  board  of  commissioners,  and  on 
the  19th  day  of  April,  1892,  the  prayer  for 
such  Incorporation  was  granted.  It  Is  shown 
by  the  plat,  which  is  a  part  of  the  record, 
that  the  lots  In  dispute  are  between  Main 
and  State  streets,  and  that  there  is  an  alley 
running  between  the  streets  and  through  the 
center  of  block  B.  A  number  of  errors  are 
assigned  In  the  record,  but  it  occurs  ^  us 
that  the  settlement  of  one  law  question  prac- 
tically disposes  of  the  case.  If  the  town  or 
public  can  acquire  private  property  for  public 
use  by  user,  then  the  Judgment  must  be 
sustained,  as  we  think  it  is  abundantly  shown 
by  tbe  record  that  tbe  portion  of  the  lots  in 
dispute  have  been  used  as  a  highway  more 
than  the  required  statutory  time  to  give 
the  right  to  use  by  user,  elsewhere  than  in 
an  incorporated  city,  village,  or  town.  We 
are  also  of  the  opinion  that  the  proceedings 
of  the  board  of  county  commissioners  In  tbelt 
acts  and  orders  relative  to  the  Incorporation 
of  the  town  of  Juliaetta  were  a  practical 
compliance  with  the  statute.  Even  if  not 
organized  by  a  strict  compliance  with  all 
the  provisions  of  our  statute,  it  would  still 
be  a  municipal  corporation  by  prescription. 
Bassett  t.  Porter,  4  Cush.  (Mass.)  487;  Bow 
V.  Allenstown,  69  Am.  Dec.  491;  Roble  v. 
Sedgwick,  35  Barb.  (N.  T.)  319;  People  v. 
Maynard,  16  Mich.  463;  vol.  28  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  288.  As  to  the  right 
of  appellant  to  question  the  irr^ularities. 
If  any,  in  the  organization  of  the  town,  see 
vol.  28,  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  289.  Tbe  author  says :  "Irregularities 
In  the  organization  of  a  town  maj  be  waiv- 
ed by  the  public,  and  a  private  person  cannot 
question'  the  regularity  of  a  town's  exist- 
ence"— citing  authorities.  Sess.  Laws  1899, 
p.  213,  I  97,  dealing  with  city  and  village 
plats,  says:  "The . acknowledgment  and  re- 
cording of  such  plat  is  equivalent  to  a  deed 
In  fee  simple  of  such  portion  of  the  premises 
platted  as  Is  on  such  plat  set  apart  for  street 
or  other  public  use." 

Learned  connad  for  appellant  inststa  that 
"when  the  plat  of  Juliaetta  was  recorded, 
and  lots  sold  in  accordance  therewith,  the 
dedication  became  complete  and  when  the 
town  incorporated  it,  ftccq?ted  tbe  plat,  and 
streets  and  all^s  delineated  thereon  at  once 
became  the  public  thoroughfares  of  said  town, 
and  all  persoiw  who  bought  property  In  said 
town  had  notice  as  to  what  Bald  incorpora- 
tion claimed  for  its  streets  and  alleya,  and 
would  be  estopped  to  claim  anything  otlier 
or  different  than  that  shown  on  the  plat,  such 
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being  tbe  case  with  pnrchasen,  the  same 
doctrine  will  hold  good  as  to  the  corpora- 
tion, for,  ghonld  tbe  theory  of  plaintiff  obtain 
In  this  case,  then  every  person  who  buys 
a  lot  In  accordance  with  a  plat  In  an  in- 
corporated town  or  Tillage  In  this  state  would 
have  to  Inclose  the  same  at  once  or  stand 
snard  over  bis  property  to  keq>  the  public 
from  acquiring  title  thereto  by  user."  There 
iB  mnch  force,  reason,  and  equity  in  this  con- 
tentlon,  and  unless  the  public  had  acquired 
a  right  to  the  use  of  tUs  land  for  a  public 
hlghwiV  prior  to  the  time  Ur.  Schuffer  plat- 
ted the  townslte  of  Jullaetta  and  dedicated 
the  streets  and  alleys  to  the  use  of  the  public, 
the  Jndgmoif  Is  erroneous  and  should  be  re- 
versed. The  eighth  finding  of  tbe  court  Is 
**that  the  defendant  has  obstructed  said  strip 
of  land  ovet  which  the  general  public  have 
traveled  since  about  the  month  of  Uar^h, 
1887,  }ry  building,  erecting,  and  maintaining 
a  fence  ovw  said  land,  and  over  and  across 
said  land  where  and  tqpon  that  part  at  said 
strip  of  land  which  the  public  were  and  have 
been  during  said  time  been  In  the  habit 
of  traveling,  and  over  and  across  that  part 
where  the  track  has  beat  situated,  and  has 
by  Budi  fence  obstructed  and  prevented  the 
puDlIc  fiwm  traveling  from  tbe  beaten  track 
of  said  road,  or  traveling  upon  that  part  of 
said  strip  where  the  general  public  have 
traveled  since  about  Ihe  month  of  Hareh, 
A.  D.  1887."  A  nmnber  of  witnesses  testified 
with  reference  to  the  use  of  the  land  In  con- 
troversy as  a  highway  from  March,  1887,  and 
since  tbe  platting  and  Incorporatlmi  of  the 
town  of  Jullaetta  until  It  was  fenced  by 
appelant  In  1003.  There  are  conflicts  In  the 
evidence  as  to  tbe  use  of  this  land  tor  hl^ 
way  pnTposes ;  but  an  examination  of  the  evi- 
dence shown  by  tbe  transcript  we  think  fully 
supports  finding  8,  above  quoted,  hace,  be- 
came a  public  highway  by  prescription  prior 
to  tbe  filing  of  tbe  plat  and  dedication  of 
the  streets  and  alleys  for  tbe  use  of  tbe  pub- 
lic. There  Is  nothing  In  tbe  record  showing 
that  Mr.  Schuffer  ever  objected  to  the  use  of 
these  lots  for  a  highway,  or  that  there  was 
any  opposition  from  any  one  until  appellant 
purchased  the  lots  and  built  his  fence  and 
Inclosed  what  he  believed  to  be  his  property. 
Section  851,  Rev.  St  1887.  providing  what 
shall  be  roads  and  highways  in  this  state, 
says:  "Roads  laid  out  and  recorded  as  high- 
ways by  order  of  the  board  of  commissioners, 
and  all  roads  used  as  such  for  a  period  of 
five  years  are  highways."  -  This  section  was 
amendeu  by  the  second  session  of  the  state 
L^slBtnre  as  follows:  "Roads  laid  out  and 
recorded  as  highways  by  order  of  tbe  board 
of  commissioners,  and  all  roads  used  as  such 
for  a  period  of  five  years,  provided  the  latter 
shall  tiare  been  worked  and  kept  up  at  the 
expense  of  the  public  or  located  and  recorded 
by  'order  of  the  board  of  commissioners  are 
highways."  Sess.  Laws  1893,  p.  12.  By  the 
finding  of  the  conrt,  the  road  or  highway 
In  controversy  was  a  public  highway  within 


the  meaning  of  the  general  statute  of  1889, 
or  the  act  of  the  Legislature  at  Its  second 
sessitm  (state)  In  1888.  The  Supreme  Ooort 
of  Calltomla  In  Bolger  v.  "ffoaa,  65  Gal.  260. 
8  Fac  871,  ctmstmed  a  statute  relative  to 
roads  and  highways  and  what  constituted 
than.  The  first  clause  of  tiie  syllabus  says: 
"Section  2019  of  the  Political  Code  which 
provided  that  'all  roads  used  as  such  for  a 
period  of  more  than  five  years  are  hlghwajrs.' " 
In  the  opinion  It  Is  said:  "But  where  there 
is  a  statute  that  roads  shall  be  deemed  pub- 
lic highways  which  have  been  used  as  auch  tat 
a  named  porlod,  the  right  of  the  public  to  ctm- 
tlnue  to  use  them  as  public  roads  is  fixed  and 
established"— dtlng  "Angell  on  Highways,  i 
m."  Agahi  in  McBose  v.  Bottyer,  81  CaU 
122.  22  Pac.  393,  the  same  docMne  is  an- 
nounced. See,  also,  Fresbour  v.  Hlhn,  99 
Cal.  448,  84  Paa  87.  In  Getchell  v.  Benedict 
(Iowa)  10  N.  W.  821,  it  is  said  In  the  syllabus: 
"When  plaintiff  rectived  a  conveyance  of  a 
certain  lot  according  to  a  plat  which  did  not 
recognize  a  highway  dedicated  by  acts  In  pals 
prior  to  the  filing  of  such  plot,  held  that  they 
were  not  thereby  estopped  from  asserting 
the  existence  of  such  highway."  It  Is  held 
In  City  of  Louisville  v.  Brewer's  Adm*r  (Ky.) 
72  S.  W.  9:  "Where  a  county  road  was  takoi 
into  a  cltr  bf  annnatlon  of  the  territory 
which  It  traversed,  It  became  a  city  street 
without  formal  action  on  the  city's  part" 
See,  also,  2  Dillon's  Mun.  Oorporatlons  {4th 
Ed.)  I  687.  Also,  section  1009,  same  volume. 
In  Ford  V.  Chicago,  etc.,  Ass'n  (III.)  reported 
In  39  N.  E.  651,  at  page  657  (27  L.  R.  A.  288). 
It  Is  sad:  "A  public  highway  arises  by  pre- 
scription where  there  has  been  an  advwse 
user  of  the  easement  continued  for  a  period 
fixed  by  law."  Citing  19  Am.  &  Eng.  Bncy. 
of  Law,  p.  7,  where  It  Is  said:  "Prescription 
Is  made  by  acquiring  title  to  Incorporated 
herldltaments  by  Immemorial  or  long-contin- 
ued use."  See,  also,  page  11.  same  volume. 
Gross  V.  McNutt,  4  Idaho,  286,  88  Pac.  986, 
Is  decisive  of  this  case. 

We  do  not  deem  It  necessary  or  useful  to 
prolong  this  discussion  or  cite  additional  au- 
thorities. It  is  apparent  from  the  record 
that  tbe  findings  of  fact  were  jostlfled  by  the 
evidence,  and  from  the  anthoritiea  above 
cited  and  quoted  from  we  think  the  conrt 
reached  the  proper  conclusion  of  law.  Many 
assignments  of  error  occurring  at  the  trial 
are  contained  in  tbe  record,  but  It  Is  unneces- 
sary to  pass  upon  tbem  In  our  view  of  the 
case.  The  only  serious  question  presented 
by  the  record  Is  whether  the  road  passing 
over  the  property  In  controversy  is  a  pub- 
lic highway  within  the  meaning  of  our  stat- 
ute as  amended  by  Session  Laws  of  1898, 
EUpra,  and  since  we  have  found  under  the 
evidence  and  authorities  that  such  Is  true, 
it  ends  tbe  controversy. 

Judgment  is  affirmed,  with  costs  to  re- 
spondent. 

AILSHIE  and  SULLIVAN,  JJ.^  concur.  . 
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RUSSELL  T.  CHAMBERLAIN  et  b.1 
(Supreme  Coart  of  Idaho.    April  IS,  1906.) 

1.  Malicious  Pkosecutios  —  Defendants 
Joined— Au^EOATioNB  ov  Cohplaini— Db- 

ICUBEEB. 

It  i8  not  necessary^  in  an  action  for  ma- 
licious prosecution,  to  allege  tbat  all  of  the 
defendants  combined  in  instituting  the  proceed- 
ings complained  of.  If,  after  the  proceedings 
were  commenced,  they  without  promble  cause 
and  with  malice  participate  voluntarily  in  the 
prosecution,  they  may  be  Joined  in  an  action 
aa  defendants  with  the  person  or  persona  who 
instituted  the  action. 

[Ed.  Note^For  cases  in  point,  see  toL  3^ 
Cent  Dig.  Malicious  Prosecntion.  §{  3,  4,  83.] 

2.  Saui— Probable  Cause— Malice. 

Want  of  probable  cause  and  malice  miut  co- 
exist. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
CenL  Dig.  Malicious  Prosecntion,  §§  21,  50,  80.] 

3.  Saue. 

Actions  for  malicious  prosecntion  are  not 
favored  in  law,  and  have  been  hedged  about  by 
limitations  more  stringent  than  in  many  other 
acts  causing  damage  to  another. 

4.  Same— CoMPi^iNT. 

Betd,  that  the  complaint  states  a  cause  of 
action  and  that  the  court  erred  in  sustaininc  the 
demurrers  thereto. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Koot^ai 
Connly;  Ralph  T.  Morgan.  Judge. 

Action  by  William  J.  Russell  against  A.  V. 
Chamberlain  and  others  for  malicious  prose- 
"cntlon.  Demurrer  to  the  complaint  soBtaln- 
ed.  From  the  judgment,  plaintiff  aj^eals. 
Berersed. 

B.  B.  McFarland,  for  appellant.  McClear 
&  Bnrgan  and  Robert  H.  Elder,  tor  re- 
apondents. 

SULLIVAN,  J.  This  is  an  action  to  re- 
cover damages  for  an  alleged  malicious  prose- 
cution. Demurrers  to  the  amended  complaint 
were  sustained  and  Judgment  of  dismissal 
wag  entered,  and  the  plaintiff  appeals  there- 
from. All  of  the  defendants,  except  Frank 
M.  Crandall,  were  served  with  smnmons  and 
appeared.  The  defendant  Crandall  was  not 
served  and  did  not  appear.  It  Is  alleged  in 
the  complaint  that  on  the  11th  day  of  April, 
1001,  in  Kootenai  county,  the  said  Crandall 
made,  signed,  swore  to,  and  filed  with  a 
Justice  of  the  peace,  in  said  county,  a  certain 
complaint  or  information  in  writing  charging 
and  accusing  the  plaintiff  with  having  un- 
lawfully, willfully,  maliciously,  and  feloni- 
ously set  fire  to,  and  caused  to  be  burned,  In 
the  nighttime,  a  certain  mercantile  ware- 
bouse,  situated  In  Coeur  d'Alene  City,  with 
the  intent  then  and  there  to  willfully,  mali- 
ciously, and  feloniously  destroy  said  building, 
and  cansed  said  Justice  of  the  peace  to  issue 
a  warrant  for  the  apprehension  and  arrest 
of  the  plaiutifF  \tpon  said  charge,  and  that 
the  plaintiCF  was  arrested  by  virtue  of  said 
warrant;  that  the  acts  of  said  Crandall 
therein  were  malicious  and  without  reason- 
able or  probable  cause.  Then  follows  an 


all^ation  that  on  or  about  the  11th  day  of 
April,  1904,  the  defendants,  contriving  and 
maliciously  intending  to  injure  plaintiff  In 
his  good  name  and  reputation,  caused  him 
to  be  imprisoned  without  any  reasonable  or 
probable  cause  therefor,  and  wickedly  con- 
spired, combined,  and  agreed  together  among 
themselves  to  prosecute  plalntlCT  upon  said 
charge,  and  procured  the  plaintiff  to  be  ex- 
amined before  said  Justice  of  the  pence  upon 
said  charge,  and  by  said  Justice  of  the  peace 
held  over  to  answer  said  charge  at  the 
next  term  of  the  district  court  in  and  for 
said  county,  and  cansed  him  to  be  imprison- 
ed, informed  against,  and  prosecuted  in  said 
district  court  upon  said  charge;'  that  In  pur- 
suance .  of  said  conspiracy,  the  defendants 
still  contriving  and  maliciously  intending  to 
injure  plaintiff  In  his  good  name  and  reputa- 
tion, and  to  cause  him  to  be  imprisoned  with- 
out any  reasonable  cause,  therefor,  "employ- 
ed and  procured  certain  detectives  to  secure 
the  attendance  of  certain  persons  to  att«id 
before  said  Justice  of  the  pea(»  at  said  ex- 
amination and  testify  under  oath  against 
plaintiff,  and  tbat  said  detectives  did  acconi- 
Ingly  procure  certain  persons  to  attend  aad 
under  oath  give  false  and  perjured  testimony 
before  said  examining  magistrate  against 
plaintiff  in  said  prosecntion."  It  is  also 
alleged  that  the  defendants  procured  and  on- 
ployed  as  private  and  special  counsel  an  at- 
torney from  Spokane,  Wash.,  to  assist  In 
the  prosecution  of  the  plaintiff.  It  ia  also 
allied  that,  pursuant  to  the  said  conspiracy, 
the  defendants,  without  reasonable  or  prob- 
able canse,  corruptly  and  wrongfully  solicit- 
ed, requested,  and  Induced  said  Justice  of 
the  peace  to  hold  plaintiff  to  answer  said 
charge  and  to  fix  his  ball  in  a  sum  beyond 
bis  ability  to  furnish,  and  that  the  Justice  of 
the  peace  did  so  and  fixed  bis  ball  at  $5,000; 
that  in  pursuance  of  said  conspiracy,  the 
defendants  procured  the  county  attorney  for 
said  county  to  malce  and  file  In  the  district 
court  an  information  in  writing  cbai^ng  the 
plaintiff  with  said  crime,  and  that  there- 
after the  plaintiff  apprared  in  the  district 
court  ready  and  willing  to  stand  his  trial 
upon  said  information,  whereupon  the  county 
attorney  did,  on  the  25th  day  of  February, 
1905,  after  consulting  and  advising  with  the 
defendants,  and  at  their  request,  did  then  and 
there  more  said  district;  court  to  discharge 
said  plaintiff,  which  was  done,  and  the  plain- 
tiff discharged  out  of  custody,  and  that  said 
prosecution  is  wholly  ended  and  determined 
In  favor  of  the  plaintiff.  In  the  eleventh 
paragraph  of  the  complaint  It  Is  allied  tbat 
all  of,  the  acto  of  said  defendants  alleged  in 
the  complaint  "were  malicious  and  without 
any  reasonable  or  probable  cause  therefor, 
and  with  the  exception  of  the  making  and  Sl- 
ing of  the  said  complaint  or  Information  with 
said  justice  of  the  peace  as  aforesaid,  were 
committed  by  the  said  defendants  jointly." 
Then  follows  specific  all^tiona  of  damage. 


Digitized  by  Google 


Idaho) 


HOfiKBB  T.  OHAMBOBLAUT. 


027 


and  It  iB. allied  that,  by  reason  of  the  acts 
complained  of,  the  plaintiff  has  been  dam- 
aged to  the  sum  of  920,000,  and  prayB  Judg- 
ment for  that  amount  Two  demnrrera  were 
filed  by  revpectlTO  defoidantB,  and  the  main 
ground  of  demurrer  in  each  was  that  the 
amended  complaint  does  not  state  foots  snf* 
flclent  to  eonatitnte  a  cause  of  action.  Those 
demurrers  were  sustained  axA  Judgment  of 
dlsmiseal  was  entered.  Two  errors  are  as- 
signed: (1)  The  court  erred  In  sustaining 
said  demurrers;  and  (2)  the  court  erred  in 
ent»ing  the  Judgment  of  dismissal. 

It  is  first  contended  by  counsel  fAr  de- 
fendants that,  as  the  other  defendants  £Ud 
not  Join  with  Crandall  In  Instituting  the 
criminal  prosecution  against  the  plaintiff, 
they  cannot  be  properly  Joined  with  Orandall 
as  defendants  In  this  action.  There  is  notb- 
Ing  In  that  contention,  for  In  this  class  of 
cases  It  Is  not  necessary  to  prove  that  all 
of  the  defendants  were  originators  of  the 
proceedings  complained  of.  If,  after  the  pro- 
ceedings were  commenced,  they  voluntarily 
conspired  and  maliciously  Joined  In  such 
prosecution  without  probable  cause,  tbey  jn&y 
be  held  liable.  1  Elnkaid  on  Torts,  par.  65 ; 
Stansbnry  v.  Fogle,  37  Md.  369 ;  Meuldin  v. 
Bail  (Tenn.  Sup.)  58  S.  W.  248;  Drenx  v. 
Domec,  18  Cat.  83;  Flnley  v.  St  L.  R.  & 
W.  G.  Co.,  99  Mo.  559,  13  S.  W.  87;  Porter 
V.  Martyn  (Tex.  Civ.  App.)  32  S.  W.  731. 
In  order  to  recover,  want  of  probable  cause 
and  malice  must  coexist,  and  must  be  al- 
lured and  proved. 

The  only  remaining  question  before  na  for 
decision  is  whether  the  amended  complaint 
contains  facts  sufficient  to  constitute  a  cause 
of  action.  In  limine  the  action  for  malicious 
prosecution  Is  not  favored  In  law,  and  hence 
has  been  hedged  about  by  Ilmttatioos  more 
stringent  than  In  the  case  of  almost  any  other 
act  causing  damage  to  another.  Small  v. 
McGovem  (Wis.)  94  N.  W.  661;  Grant  v. 
I>ene1,  88  Am.  Dec.  228.  In  order  to  recover 
in  this  action  the  plaintiff  must  all^  and 
prove  (1)  that  there  was  a  prosecution;  (2) 
that  it  terminated  In  favor  of  the  plaintiff; 

(3)  that  the  defendants  were  prosecutors; 

(4)  that  they  were  actuated  by  malice;  (5) 


that  there  was  a  want  of  probable  cause; 
and  (6)  the  amount  of  damages  that  plaintiff 
has  sustained. 

Upon  a  careful  consideration  of  the  allega- 
tions of  the  complaint,  we  conclude  that  they 
state  a  cause  of  action.  The  Judgmoit  and 
the  order  sustaining  the  demurrers  must  be 
set  aside,  and  the  ease  rrananded  with  in- 
structions ta  the  tilal  court  to  permit  the 
defendants  to  answer  within  a  reasonable 
tlm&  Costs  of  this  appeal  are  awarded  to 
the  appellant 

STOCKSLAOEB.  C.  J.,  and  ATT^HIH,  J., 
concur. 


(11  nbtbo,  >04> 
HORKEB  T.  CHA&IBBBLAIN  et  aL 
(Supreme  Court  of  Idaho.  April  18.  1900.) 

Appeal  from  District  Court  Kootenai 
County;  Ralph  T.  Morgan,  Judge. 

Action  by  Fred  J.  Homer  against  A.  V. 
Chamberlain  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed. 

R  B.  McFarland,  for  appellant  McClear 
&  Burgan  and  Bobert  H.  fillder,  tor  respond- 
ents. 

SULIJVAN,  T.  This  action  was  conmien* 
ced  to  recover  damages  for  malicious  prose- 
cution, and  the  pleadings  and  questions  In- 
volved herein  are  substantially  the  same 
as  In  the  case  of  Wm.  3.  Bussell,  Appellant 
V.  A.  V.  Ghamborlaltt  et  al.,  Respondents,  de- 
cided at  this  tenn  of  this  court,  and  reported 
in  Ki  Pac.  026^  and  by  stipulation  of  counsel 
this  case  was  to  fbllow  the  decision  in  the 
said  case  of  Russell  v.  Chamberlain.  On  the 
authority  of  that  case,  the  Judgment  In  this 
case  must  be  reversed,  and  the  case  remand- 
ed, with  direction  to  the  trial  court  to  over- 
rule the  dttnurrers  and  to  give  the  respond* 
enta  a  reasonable  time  In  whUAi  to  answer. 
<3ost8  awarded  to  appellant 

BTOOKSLAGSB,  a  T.,  and  AJJJBBIB,  J« 
concur. 
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WILSON  T.  DOTLB. 
(Sapremft  Court  of  Idaho.    April  18,  1906w) 

1.  Justices  or  thx  Pkaob— Appkai<— Bond— 
Btat, 

Where  aa  appeal  is  taken  from  a  Justice's 
«>urt  and  the  appellant  claims  a  stay  of  pro- 
ceedinffs,  nnder  section  4842,  Rev.  St  1887,  It 
la  necessary  to  give  two  oblisationg  (whidi  may 
both  be  in  the  same  nndertakins) ;  one  in  the 
sum  of  $100,  to  cover  costs  of  toe  appeal,  and 
the  other  in  twice  the  amount  of  the  judgment, 
including  costs. 

[EkL  Note. — For  cases  in  point,  see  vol.  81, 
Cent.  Dig.  Justices  of  the  Peace.  SS  SBO,  600.] 

2.  SAXS— 8TT1TTCIENCT. 

An  undertaking  in  twice  the  amount  of  the 
jadgment,  including  costs,  for  the  stay  of  pro- 
ceealngs  Is  ineffectual  for  any  purpose  where 
there  Is  no  obligation  "for  the  payment  of  the 
costs  on  the  appeal/'  and  in  such  cue  the  appeal 
la  properly  dismissed. 
(Syllabna  by  the  Oonrt.) 

Appeal  from  District  Court,  Kootenai  Oonn- 
tr ;  Balpfa  T.  Morgan,  Ju^e. 

Action  by  T.  H.  Wilson  agalnat  William 
Doyle.  From  a  Judgment  tor  plaintiff  before 
a  justice,  defendant  appeals,  and  on  dis- 
missal of  the  appeal  by  the  district  court  ap- 
pealed to  the  Supreme  Court  Affirmed. 

Ghas.  Ii.  Heitman,  for  appellant  Tbos,  M. 
Wilson.  In  pro.  per, 

AILSHIE,  J.  This  ease  was  Instituted  In 
the  Justice's  court  of  Harrison  precinct, 
Kootenai  county.  Judgment  was  entered  for 
the  plaintiff,  and  the  defendant  appealed  to 
the  district  court  On  motion  of  the  plaintiff 
the  appeal  was  dismissed  by  the  district 
court  and  Judgment  of  dismissal  was  there- 
upon entered,  from  which  the  defendant  has 
appealed  to  this  court  It  Is  contended  by 
the  respondent  here  that  the  appeal  was  prop- 
erly dismissed  for  the  reason  that  the  defend- 
ant and  appellant  failed  to  give  an  under- 
taking on  appeal  as  provided  by  section 
4&42,  Rev.  St.  1887,  and  If  that  contention  Is 
correct  the  Judgment  of  the  lower  court  in 
dismissing  the  appeal  should  be  affirmed, 
'x'he  Judgment  entered  in  the  Justice's  court 
was  for  $80.60,  principal,  and  $3.80  costs. 
The  undertaking  on  appeal  was  given  for 
the  sum  of  $200.  The  conditions  of  the  un- 
dertaking which  are  material  to  the  consid- 
eration of  the  bond  under  discussion  are 
as  follows:  "And,  whereas,  the  above  de- 
fendant la  desirous  of  appealing  from  the 
decision  of  said  Justice  to  the  district  court 
at  Rathdrum,  in  and  for  the  county  of 
Kootenai,  state  of  Idaho,  and  a  stay  of  pro- 
ceedings Is  claimed:  Now,  If  the  above  de- 
fendant, William  Doyle,  shall  well  aud  truly 
pay,  or  cause  to  be  paid,  the  amount  of 
said  Judgment  and  all  costs,  and  obey  any 
order  the  said  district  court  may  make  there- 
in, if  the  said  appeal  be  withdrawn  or  dis- 
missed, or  pay  the  amount  of  any  Judgment, 
and  all  costs  that  may  be  recovered  against 
the  said  district  court,  th^  this  obligation 


BBFOaTBB.  ddabo 

to  be  null  and  void ;  othHTrlse  to  remain  In 
full  force  and  virtue." 

The  appellant  cont^ds  that  wlillethennder- 
taking  was  not  sufficient  to  stay  proceedings 
in  the  Justice's  court  that  It  did  constitute 
a  sufficient  undertaking  on  appeal.  Kesp<md- 
ent,  on  the  other  hand,  contends  that  under 
section  4842,  the  undertaking  is,  if  anything, 
merely  a  stay  bond  and  is  in  no  reepect  an 
appeal  bond.  The  Supreme  Court  of  Cali- 
fornia in  McConky  v.  Superior  Court  of  Ala- 
meda Counts,  66  CaL  83,  In  construing  sec- 
tion 978  of  the  Code  of  Civil  Frdcedure  of 
that  state,  which  ir  the  same  as  section  4842 
of  oar  statute,  held  that  "the  word  'or*  In 
section  978  of  the  Civil  Code  of  Procedure, 
Joining  the  clauses  referring  respectively  to 
the  undertaking  for  costs  on  appeal  and  an 
undertaking  for  a  stay  of  proceedings,  la  to 
be  read  'and,'  and  In  all  cases  the  former 
undertaking  is  essential."  Our  own  Suprone 
Court  in  Numbers  v.  Rocky  Mountain  Bell 
Tel.  Co.,  7  Idaho,  408,  63  Pac.  381,  said: 
"We  think  it  is  best  however,  to  suggest 
that  said  section  4842  of  the  Revised  Stat- 
utes,,  of  1887,  requires.  In  cases  of  appeal 
from  *  Justices'  courts  to  the  district  court, 
where  execution  of  the  Judgment  Is  to  be 
stayed,  two  obligations  [maybe  in  tbe  same 
undertaking];  one  In  the  sum  of  $100  to 
cover  costs  of  appeal,  the  other,  for  double 
the  amount  of  the  Judgment  and  costs  In 
the  Justice  court  to  secure  the  payment  of 
whatever  Jut^ment  and  costs  may  finally  be 
recovered  by  the  respondent  against  the  ap- 
pellant" It  is  clearly  apparent  from  the  con- 
text of  section  4842,  that  where  an  appellant 
seeks  a  stay  of  proceedings,  It  is  necessary 
to  have  two  obligations — which,  of  course, 
may  both  be  In  the  same  undertaking;  one 
to  cover  costs  of  appeal,  and  the  other  In 
double  the  amount  of  the  Judgment  and  costs 
entered  In  the  lower  court  In  this  case  the 
undertaking  is  not  sufficiently  large  for  both 
purposes.  The  obligation  of  the  sureties  on 
tbe  bond  Is  to  pay  the  Judgment  Including 
costs,  entered  In  tbe  lower  court  or  tbe 
amount  of  any  Judgment  and  costs  entered 
la  the  appellate  court  The  statute,  however, 
requires  an  appeal  bond  In  the  sum  of  $100 
"for  the  payment  of  the  costs  on  the  appeal," 
which  is  an  entirely  different  thing  from  toe 
payment  of  the  Judgment  and  costs  entered 
in  the  lower  court  The  undertaking  given 
in  this  case  would  dpubtless  be  sufflcleait 
for  a  stay  of  proceedings,  but  since  there 
is  no  undertaking  on  appeal,  there  le  notolng 
to  be  stayed.  The  bond  Is  not  a  suffici^t 
appeal  bond.  It  is  too  indefinite  and  uncer- 
tain a  construction  toat  would  make  It  corar 
the  appeal. 

We  therefore  conclude  that  there  was  no 
error  In  the  district  court  dismissing  the 
appeal,  and  tbe  Judgment  will  therefore  be 
affirmed.   Costs  awarded  to  res^ndent 

STOCKSLAGER,  a  J.,  and  SULUTAN, 
J.,  concur. 
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UcGONNELL  t.  CORONA  CITT  WATBB 
CO.  (two  casee).   (U  A.  1,495,  1,496.) 

(Snpraoe  Goart  of  California.  March  27,  1906> 
Rehearins  Dimied  July  9.  1906.) 

1.  OOHTKACTS— C0ICPEN8A.TION— EXTBA  WOBK. 

Where  plaintiff  contracted  to  cwutruct 
K  tminel  according  to  speciBcationi  of  the  en- 
gfosan  of  defendant  and  atreed  that  the  tun- 
nel ahonld  l>e  timbered  in  a  thoroughly  work- 
manlike and  practical  manner  to  protect  it 
against  ontwara  and  inward  preianre,  and  de- 
fendant fnmtsbed  the  matennls,  and  during 
the  process  of  the  work  plaintiff  protested  that 
th*  timber  furnished  was  defective  and  the 
specifications  insufficient,  he  was  not  responsible 
for  the  caving  in  of  the  tnnnel,  hot  was  entitled 
to  recover  for  eztn  repair  work  rendered 
neceanftrr  therebj. 

[Ed.  Note. — For  casn  In  point,  see  vol.  11, 
OenL  EHg.  Contracts.  11  1428,  1429.] 

2.  Afpeai.— DTSPOaiTioif  or  Causk— Modiit- 

OATIOR  or  JtTDGMEIIT. 

In  an  action  for  work  performed  onder  a 
contract  for  construction  of  a  tunnel,  where 
the  judcinent  awarded  an  amount  greater  than 
the  plaintiff's  evidence  showed  that  his  ex- 
penditures amonoted  to,  the  Jodgment  will  be 
modified  bj  deducting  tbe  difference. 

[Ed.  Nbte.^ — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  H  449^^1.] 

&  DaHAOU— BBXAOH  of  GonTKACI^PBOBPaO- 

Tivi  Profits. 

In  an  action  for  breach  of  a  contract  for 
the  oonstmctlon  of  a  tunnel,  in  that  the  de- 
fendant prevented  its  completion,  where  tbe 
evidence  showed  that  the  pluntiS  was  receiving 
a  profit  of  a  certain  amount  per  foot  in  the 

Ereparing  of  soil  he  was  working,  and  the  nom- 
er  of  feet  remaining  to  be  dug,  the  prospective 
proSts  were  a  proper  element  ot  damage  for  the 
dafeodanf  a  breach  of  contract 

Department  2.  Appeal  from  Superior 
Court,  Biverside  County;' J.  &  Ncqres,  Judge. 

Action!  by  A.  L.  McConnell  against  llie 
Corona  City  Wat^  Company.  From  judg- 
ments In  favor  of  tbe  plaintiff,  defendant  ap- 
peals. Modified. 

E.  W.  Freeman  (A.  D.  Laugblln,  of  oonn- 
sel),  for  appellant.  J.  V.  Hannon  and  Mun- 
day  A  Redd,  for  re«pondfflit 

HBNSHAW^J.  Plaintiff engagedUmself to 
bolld  for  defendant  a  tnnnti  "In  a  good,  aat>- 
•tantlal,  and  workmanlike  manner  to  com- 
pletion." aa  fiar  as  the  defendant  mitfit  dl- 
nct;  *1t  being  llie  Intentkm  to  oonstroct  tbe 
said  tonnel  for  tbe  distance  of  about 1,209 feet 
to  the  artesian  wella,  unton  water  In  sofll- 
dent  quantities  Is  encoimtered  before  reaching 
tbat  point"  It  was  stipulated  "tbat  said 
tmmel  sbnll  be  cfmatructed  on  tbe  grades  and 
according  to  tbe  apeciflcatlons  of  the  engl- 
neers  of  tbe  party  of  the  second  part  In  cbarge 
of  tbe  work.  Tbe  tnund  will  be  timbered  In 
a  tbOTOuflSily  wcn-kmanlike  and  practical 
manner  so  as  to  protect  against  outward 
and  also  inward  pressure."  Tbe  defendant 
agreed  to  furolsb  all  the  lumber  needed  and 
required  by  the  plaintiff  for  the  tunnel,  the 
lumber  to  be  delivered  on  tbe  ground  at  tbe 
■bafto  where  It  was  to  be  used.  Tbe  defend- 
ant also  agreed  to  make  prograss  payments 


during  tbe  performance  of  ttie  wort  on  tbe 
first  of  each  and  every  month  of  75  per  cent 
of  tbe  work  completed  during  tbe  previous 
month  at  tbe  agreed  rate.  Work  was  prose- 
cuted under  this  contract  until  some  764  feet 
of  tunnel  bad  been  driven,  the  progress  pay- 
ments being  made  upon  Ibe  report  of  defend- 
ant's engineers.  At  Ibis  point  of  the  work 
the  tunnel  caved,  and  repair  wwk  upon  It 
became  necessary.  Tbis  work  was  done  by 
tbe  plaintiff.  Tbe  case  L.  A.  No.  1.496  Is  to 
recover  from  defendant  the  ralue  of  such 
work  done  up  to  March  20,  1002.  The  other 
action  (L.  A.  No.  1,495)  Is  for  similar  work 
done  aftw  that  date,  and  also  for  damages 
for  loss  of  estimated  profits  occasioned  by 
defendant's  failure  and  refusal  to  allow  plain- 
tiff to  proceed  and  complete  tbe  tnnnel. 

Tbe  action  L.  A.  No.  1.406,  for  convenience, 
may  first  be  considered.  Halntiff  recovered 
Judgment  In  the  sum  of  |2,000 as  tbe  value 
such  extra  work,  and  tbedefendnnt  appeals. 
Its  principle  contentionlstbatthecontractfor 
tiM  constructlonofthetunnelwasentlreandta* 
dlTlslble;  tbat  under  It,  notwithstanding  tbe 
provision  for  partial  payments,  as  the  work 
progressed,  it  became  tbe  duty  of  plaintiff  to 
turn  over  to  defendant  a  completed  tunnel, 
driven  and  supported  In  a  tboroui^Iy  work- 
manlike manner,  in  particular,  that  plaln- 
tUf  bad  agreed  to  timber  tbe  tnnnel  In  a 
tfaorone^ly  workmanlike  and  practical  man- 
ner 80  as  to  protect  against  outward  and  In-  * 
ward  pressure;  that  the  caving  of  the  tunnel 
afforded  evidence  tbat  It  was  not  properly 
timbered;  that  It  became  Ibe  duty,  therefore, 
of  the  plaintiff,  at  his  own  cost  to  do  this  re- 
pair work;  that  it  was  repair  work  within 
tiie  terms  of  the  contract  for  .which,  treat- 
ing the  contract  as  Indivisible,  plaintiff  bad 
no  cause  of  action,  and  tbe  cost  of  which  he 
should  himself  have  borne.  In  support  of 
this  position,  appellant  dtes  m&ty  cases  such 
as  Cox  V.  W.  P.  B.  R  Co.,  44  Gal.  18;  Boyle  v. 
Agawan  Canal  Co.,  88  Am.  Dec.  TW;  Segubi 
V.  Debon,  B  Am.  Dec.  735.  to  the  effect  tbat 
where  a  contractor  agnes  to  do  c«1aln  work, 
as  the  grading  of  a  certain  sectUm  of  rail- 
road, in  tbe  first  case,  or  tbe  construction  of 
a  CNtaln  part  of  a  canal,  as  In  tbe  second 
case,  even  though  tbe  contracts  may  provide 
for  progress  pajrments,  such  contracts  are  en- 
and  tbe  provision  for  progress  payments 
does  not  make  them  divisible.  The  sound- 
ness of  these  cases  and  of  tbe  proposition  of 
law  wtaldi  they  enunciate  an  not  to  bo 
doubted,  and  in  tbe  case  at  bar  if  Ibe  ques- 
tion wen  whethra  the  contract  tor  the  con- 
struction of  this  tunnd  was  entire  and  In- 
dlvlslUev  there  would  be  no  hesitation  tat  say- 
ing tiiat  It  was.  But  this  conclnshm  does 
not  advance  us  in  the  determination  of  tbe 
real  question  in  dispute  between  tbe  parties. 
That  question  may  be  thus  stated:  Treating 
tbe  ocmtraet  as  entire^  was  tbe  eztn  vrorfc 
necessiteted  by  tiw  caving  of  tbe  tnnn^  w<Hft 
within  tbe  contemplation  of  tbe  contract,  for 
which,  therefore,  tbe -contractor  was  entitled 
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to  no  remuneration,  or  was  It  work  wlthont 
the  contemplation  of  the  contract,  for  tbe 
doing  of  which  he  is  entitled  to  compensa- 
tion? To  answer  this  question.  In  addition 
to  tibe  provisions  of  the  contract;  resort  must 
be  had  to  tlie  evidence.  First,  as  to  the 
terms  of  the  contract,  it  will  be  noted  that 
while  the  contractor  agrees  to  timber  in  a 
tiioroiighl7  workmanlike  ai^  practical  man- 
ner, so  as  to  protect  against  Outward  and  al- 
so Inward  pressure,  be  Is  controlled  in  ttila 
by  the  further  provisions  -Qiat  the  tunnel  is 
to  be  constructed  according  to  the  specifi- 
cations of  the  engineers  of  the  company  in 
charge  of  tbe  work,  and  that  the  material  for 
timbering  is  to  be  furnished  him  by  defend- 
ant. The  evidence  shows  that  the  plaintiff 
did  drive  the  tunnel  and  timber  It  under  tte 
directions  and  specifications  of  thei  super- 
visiiif;  engineers  of  defendant;  that  progress 
payments  were  made  upon  the  certificate  of 
the  engineers  of  the  completion  according  to 
the  terms  of  the  contract  of  certain  portions 
of  the  tunnel;  that  tbe  contractor  complained 
of  the  inferior  quality  of  the  timber  whldi 
defendant  persisted  in  delivering  to  htm,  and 
of  tbe  inadequacy  of  the  timber  work  which 
the  engtneera  directed  should  be  done,  all 
without  avail;  that  he  was  obliged  to  use 
the.  inferior  lumber  which  was  furnished: 
and  that  the  timbering  was  done  under  the 
directions  of  and  to  the  satisfaction  of  de- 
*  fendant'0  engineers.  Under  sndti  circum- 
stances, notwithstanding  that  the  contract 
Is  indivisible,  there  can  be  no  hesitation  in 
saying  that  the  contractor's  responsibility  for 
any  completed  portion  of  the  work,  so  done 
under  tbe  direction  and  to  tbe  satisfaction 
of  the  engineers,  r^Uerea  him  from  responsi- 
bility for  audi  an  accident  as  that  whldi  be- 
fell, that  the  responsibility  for  such  action 
must  rest  on  the  defendant,  and  that*  not- 
withstanding that  the  contract  was  entire 
and  indivisible,  plaintiff  was  under  no  more 
compulsion  to  perform  the  .extra  work  of  re- 
pairing the  cave  in  Hie  tunnel  so  occurring 
than  be  would  have  been  if  it  had  been  oc- 
casioned by  a  willful  act  of  destruction  up- 
on  the  part  of  the  defendant  Tbe  work  be- 
came i»cessary  to  enable  the  contractor  to 
proceed  under  bis  contract.  It  was  occa- 
sioned by  the  failure  of  the  defendant  to 
furnIA  suitable  timbers  and  by  tbe  mistake 
of  tbdr  engineer  as  to  the  strength  of  the 
timbering  required.  As  the  contractor  was 
doing  bis  work  under  the  directions  and 
specifications  of  those  engineers  he  cannot 
be  held  responsible  for  their  errors  or  mis- 
calcolations.  •  \  ■ 

Appellant  further  contends  that  while  Ibe 
conrt  awarded  a  judgment  in  the  sum  of 
$2,000  for  the  value  of  tbe  work  and  labor  so 
done  up  to  the  20th  of  March,  1902.  tbe  un- 
dispntod  evidence  offered  oy  plaintiff  him- 
self shows  that  only  $1,024.00  was  actually 
so  expended.  To  this  contention  respondent 
makes  no  answer,  and  the  record  seoma  to 
bear  out  appellant's  position  in  this  regard. 


It  Is  not  necessary,  however,  fliat  a  new  trial 
should  be  ordered.  It  Is  eufflcient  to  order, 
and  it  Is  ordered,  that  tbe  judgment  be  mod- 
ified in  this  regard,  with  an  allowance  to 
plaintiff  of  the  sum  of  $1,024.00.  Instead  of 
$2,000,  and  that,  as  so  modified,  it  stands 
afitrmed.  Tbe  appellant  will  recover  his 
costs  upon  this  appeal. 

L.  A.  No.  1,495.  The  complaint  in  this  ac- 
tion charged  In  two  counts:  Tbe  first  tor 
the  value  of  the  extra  labor  performed  as  In 
Ix  A.  No.  1.496.  after  March  20,  1902;  the 
second,  for  the  profits  of  which  the  contractor 
was  deprived  by  tbe  refusal  of  tbe  defendant 
to  allow  him  to  proceed  with  the  constroc- 
tton  of  the  tunnel  to  its  completion  as  con- 
templated In  their  agreement  The  court  al- 
lowed $1,024.00  as  tbe  value  ct  each  labor, 
whereas  Ibe  record  discloses  that  the  only 
testimony  In  relation  thereto  was  that  of- 
fered by  tbe  plaintiff  hhnself,  and  his  items 
of  expenditure  show  an  aggregate  of  $89S.10. 
There  must  be  a  modification  of  the  Judgment 
In  this  regard  by  tbe  difference  between 
$1,024  and  $808.10. 

The  second  count  sets  up  a  breach  of  tbe 
contract  by  defendant  in  refusing  and  neg- 
lecting to  furnish  the  additional  lumber  need- 
ed and  required  by  plaintiff  In  timbering  the 
tunnel,  by  wbldi  neglect  and  refusal  tbe  de- 
fendant rendered  It  impossible  for  the  plain- 
tiff to  perform  his  part  of  the  contract  The 
court  found,  upon  sufficient  evidence,  that 
tbe  defendant  did  violate  Its  contract  in  this 
regard,  and  as  the  furnishing  of  suitable 
timber  when  required  by  the  contractor  was 
a  material  port  of  defendant's  agreement, 
tbe  breach  justified  the  phUntlff  in  treating 
the  contract  as  at  an  end.  One  who 
has  been  Injured  by  a  breech  of  con- 
tract has  an  election  to  pursue  any  of 
three  remedies.  He  may  treat  the  contract 
as  rescinded  and  may  recover  upon  a  quan- 
tum meruit  so  far  as  he  has  performed;  or 
he  may  keep  the  contract  alive,  for  the  benefit 
of  both  parties,  being  at  ail  times  ready  and 
able  to  perform;  or,  third,  be  may  treat  tbe 
repudiation  as  putting  an  end  to  the  contract 
for  all  purposes  of  performance,  and  sue  for 
the  profits  be  would  have  realized  if  be  bad 
not  been  prevented  from  performing.  In  thte 
last  case,  tbe  contract  would  be  continued 
In  force  for  that  purpose.  7  Am.  ft  Bog. 
Ency.  of  Law  (2d  Ed.)  p.  152;  Fountain  v. 
Semi-Tropic  L.  ft  W.  Co..  99  Cal.  68a  8* 
Pac.  497.  It  waa  the  last  of  these  remedies 
which  plaintiff  elected  to  adopt  and  pursne. 
But  appellant  contends  that  his  damages  for 
loss  of  prospective  profit  are  too  qiecBlatiT^ 
and  remote  to'  justify  tbe  award  which  tbe 
court  made,  and  dtes  numerous  cases  wberp 
this  and  other  courts  have  refused  to  allow 
prospective  profits  as  an  element  of  dam^s 
upon  tbe  ground  that  they  were  too  specula- 
tive and  remote.  Such  Is  the  undoubted  mle. 
but  It  Is  to  be  noted  that  this  Is  not  an  ob- 
jection to  tbe  inclusion  of  profits  as  a  prop- 
er element  of  .damages,  but  is  a  declaratioa 
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merely  that  when  they  are  too  Bpecnlative 
and  remote  to  be  capable  of  anything  like 
reasonable  aKertalnment,  when  they  are  col- 
lateral merely  and  do  not  arise  directly  or 
by  natural  conseauence  out  of  the  tort  com- 
plained of,  they  cease  to  become  a  proper 
element  hi  the  admeasnrouent  of  damages. 
No  one  may  contest  the  soandness  of  this 
principle,  bat  the  conTerse  of  It  is  equally 
tme,  that  where  prospectlTe  profits  are  not 
too  speculative  and  remote,  where  they  do 
arise  directly  and  as  a  natural  consequence 
out  of  the  injury,  they  are  always  allowed 
as  an  element  of  damage.  Says  this  court  in 
Shoemaker  v.  Acker,  116  Cat.  244,  48  Pac.  64: 
"An  examination  of  the  authorities  will  show 
that  the  cases  in  which  future  proflts  were 
rejected  as  'speculative'  or  too  remote'  were 
cases  where  the  asserted  fatore  profits  were 
entirely  collateral  to  the  subject-matter  of 
the  contract,  and  not  consequences  flowing  in 
a  direct  line  from  the  breach  of  such  con- 
tract" And  again  In  Martia  y.  Deetz,  102 
Gal.  55.  S6  Pac.  36S.  41  Am.  St  Rep.  151,  the 
syllabus,  correctly  summarizing  the  views  of 
this  court,  declares  that  remote  results  pro- 
duced by  iQtermediate  sequences  of  cause  are 
'beyond  the  reach  of  any  Just  or  practical 
rale  or  damages,  and  financial  embarrassment 
and  loss  of  prospective  proflts  are  too  remote, 
contingent,  speculative,  Indirect  and  uncer- 
tain to  come  within  a  legal  measure  of  dam- 
ages for  an  alleged  wrong  In  refusing  to  act 
as  a  director  of  a  corporation  and  Inducing 
others  not  to  participate  in  the  organization. 
An  Instructive  analysis  of  the  question  and 
of  the  cases  is  found  in  Howard  v.  Stitwell 
&  Bieree  Mfg.  Co..  139  U.  S.  200,  11  Sup.  Ct 
500,  35  L.  Bd.  147.  But  where,  as  in  this 
case,  the  loss  of  profit  can,  with  reasonable 
certainty  he  shown,  both  aa  to  the  fact  and 
as  to  the  amount  such  loss  of  profits  is  prop- 
erly an  element  of  damage.  Thus,  says  this 
court.  In  Fountain  v.  Semi-Tropic  L.  &.  W. 
Co.,  99  Gal.  680.  34  Paa  498.  "If,  however, 
the  breach  be  of  a  covenant  the  nonperform- 
ance of  which  will  render  it  Impossible  for 
the  other  party  to  perform,  or  will  frustrate 
the  whole  pnrposp  of  the  contract  on  his  part 
•  •  •  he  may  decline  to  proceed  in  per- 
formance and  sue  for  damages,  In  which 
case  he  may  recover  all  loss  occasioned  by 
the  breach,  including  profits  be  would  have 
made  If  the  contract  had  been  performed." 
And  says  Sutherland  ^Damages,  vol.  1,  p. 
113):  "A  party  to  a  contract  is  entitled  to 
recover,  against  the  other  party  who  violated 
It,  damages  for  the  proflts  be  would  have 
made  out  of  it  had  it  been  performed.  It 
Is  no  objection  to  their  recovery  that  they 
cannot  be  directly  and  absolutely  proved.  In 
the  nature  of  things,  the  defendant  having 
prevented  such  proflts,  direct  and  absolute 
proof  is  Impossible."  And,  still  further  (vol. 
1,  pp.  117,  118),  the  same  learned  author  very 
justly  says;  "Where  a  party  has  contracted 
to  pa^orm  labor  from  which  a  profit  is  to 
spring  as  a  direct  result  ot  the  work  done  at 


a  contract  price,  and  he  la  prevented  from 
earning  this  profit  by  the  wrongful  act  of 
another  party,  the  loss  of  this  profit  is  a 
direct  and  natural  result  wblcb  the  law  will 
presume  to  follow  the  breadi  of  the  contract; 
and  he  Is  entitled  to  recover  It  without  spe- 
(dal  allegatlonB  in  bis  declarations.  This  he 
will  be  entitled  to  estabUsta  by  showing  how 
much  less  than  the  oontraci;  price  It  will  cost 
to  do  the  work  or  perform  the  contract" 
Plalntltr  showed  that.  In  the  character  of  the 
soil  throngh  which  he  waa  tunneling— water* 
bearing  soil— his  profit  over  and  above  the 
contract  price  was  f440  per  foot  The  court 
found  upon  evidence  that  there  was  abont 
1,^  feet  of  tunnel  yet  to  be  dug.  and  gave 
judgment  for  the  proflts  upcm  this  at  the 
rate  ot  f 4.40  per  foot  It  Is  true  that  the 
character  of  the  soil  might  have  changed  In 
that  distance  and  with  the  change  in  the 
character  of  the  soil  to  nonwater-bearing,  the 
profits  of  the  contractor  might  have  been  de- 
creased. It  Is  true,  also,  that  water  in  snffl- 
cient  quantities  might  have  been  encountered 
before  1422  feet  additional  had  been  driven. 
In  which  case,  under  the  contract,  the  defend- 
ant had  the  right  to  order  a  cessation  of  the 
work ;  bat  as  these  were  matters  which  could 
not  bedetermined  cxceptbyarampletlonof  the 
contract  which  def^danfs  conduct  bad  pro- 
hibited, the  coort  was  Jnstlfied  In  abcepting 
the  evidence^  whidi  under  the  drcomstances 
was  the  best  and  most  couvtndng  that  conlA 
be  oflCered. 

The  Judgment  In  A.  No.  M95  is  there- 
fore modified  by  reducing  the  amount  al- 
lowed for  extra  work  bom  f 1,024  to  f898.10, 
and  in  all  other  respects  It  stands  affirmed. 
The  appellant  will  recover  Its  costs  upon  tbSa 
appeal 

We  concur:  LOBIGAN,  J.;  McFAB- 
LAND,  J. 


(T  OsL  Oarw.  340 
DABUNOTON  v.  BUTLBB  (KOHN.  Inter- 
vener), 

(Court  of  Appeal,  Third  District  Oallfomia. 
March  1.  1906.) 

Appeai^Diswbbai.. 

The  roiuideration  of  a  motion  to  dismiss 
an  appeal  by  an  intervener,  on  the  ground  that 
he  is  not  a  party  aggrieved,  will  be  postponed, 
where  some  of  the  questions  involved  in  the 
appeal  will  have  to  be  centf  dered  In  determin- 
ing the  motion. 

[Ed.  Note. — For  casM  in  point  see  vol.  8, 
Gent  Dig.  Appeal  and  IDrror,  H  3161-3160.] 

Appeal  from  Superior  Court;  El  Dorado 
County;  N.  D.  Amot  Judge. 

Action  by  At>e  Darlington  against  Sarah 
Butler;  Nathan  L.  Kohn,  intervener.  From 
the  Judgment  rendered,  the  Intervener  ap- 
peals. Original  application  to  dismiss  appeaL 
Consideration  postponed. 

Wm.  F.  Bray,  for  appellant  Chas.  A. 
Swlsler*  for  respondent 
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BUCKLES,  J.  This  Is  on  original  appli- 
cation to  dismiss  the  appeal  pending  in  this 
court,  brought  here  by  Nathan  L.  Kohn,  the 
intervener  In  the  court  below.  The  motion 
is  made  by  the  respondent  upon  the  ground 
that  said  intervener  is  not  a  party  aggrieved 
by  the  Judgment  and  order  appealed  from, 
and  that  be  has  no  right  to  appeal.  As  some 
of  the  questions  involved  in  the  appeal  would 
have  to  be  considered  In  determining  this  mo- 
tion, we  think  the  further  consideration  of 
the  motion  should  be  postponed,  and  be  taken 
op  with  the  appeal  when  It  is  presented. 

It  Is  therefore  ordered  that  the  determina- 
tion of  the  motion  to  dismiss  the  appeal  be 
postponed,  to  be  taken  up  with  the  appeal 
when  said  appeal  is  presented  and  determined 
at  that  Ume. 

We  concor:  GHIPMAN,  P.  J.;  McLACGH- 
LIN,  J. 

(S  0«1.  App.  US) 

SOUTHERN  OALIFORNXA  RT.  CO.  v. 

O'DONNELIi. 

(Cioart  of  Appeal,  Second  District,  California. 
April  4,  1900.) 

1.  Mines  and  Mirebals— Lode  Mining  Lo- 
cation—Actioss—Findimgs  —  CORSTBUC- 
STBTTCnoN. 

Where,  in  an  actl<Hi  to.  determine  adverse 
Interests  in  real  property,  defendant's  claim  to 
the  property  was  based  solely  on  a  lode  mining 
location,  a  finding  that  defendant  ever  since 
the  spring  of  1S83  was  and  bad  been  the  owner 
and  m  {Ktsaession  of  a  specific  portion  of  the 
disputed  premises  was  an  implied  finding  that 
the  mineral  location  was  actually  made  in 
1883,  as  alleged,  that  the  land  was  mineral  in 
its  character,  that  the  claim  was  properly  monn- 
mented,  that  the  annual  work  was  done  thereon 
as  provided  by  law  and  the  mining  regalations, 
and  that  the  claim  was  not  abandoned. 

2.  Appeal— Findings  or  Coubt— Conclusive- 
ness. 

Where  on  an  appeal  there  is  evidence  in 
the  record  tending  to  support  each  of  cotaln 
Implied  findinm  of  the  court,  the  facts  so 
found  are  to  be  considered  as  established. 

{Ed.  Note. — ^For  cases  in  point  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  3079.] 

3.  Mines  and  Minebai.6— Fedebai.  Right  of 
Wat  Act— Map  of  Location— Filing—In- 

TBBVENtHO  RIGHTS. 

Right  of  Way  Act  Cong.  March  3,  1875, 
C.  152,  18  Stat.  482  [U.  S.  Comp.  St.  1901, 
p.  15GS1,  provides  for  the  granting  of  a  right 
of  way  through  the  public  lands  to  any  railroad 
company,  etc.,  and  in  section  4  (18  Stat.  483 
[U.  S.  Comp.  St.  1901.  p.  1569])  that  any  rail- 
road desiring  to  secore  the  benefits  of  the  act 
shall,  within  a  certain  time,  file  with  the  regis- 
ter of  the  land  office  for  the  district  where  such 
land  is  located,  a  profile  of  its  road,  and  that, 
on  the  approval  thereof  by  the  Secretary  of  the 
Interior,  the  same  shall  be  noted  on  the  plats 
in  said  office,  and  thereafter  all  such  lands 
over  which  such  right  of  way  shall  pass  shall 
be  disposed  of  subject  thereto.  Rev.  St  U. 
S.  §  2322  [U.  S.  Comp.  St  1901,  p.  1425],  de- 
clares that  the  locators  of  all  minmg  locations 
shall  have  the  exclusive  right  of  possession  and 
enjoyment  of  all  of  the  surface  included  with- 
in the  lines  of  their  location.  Held,  that  prior 
to  the  filing  of  a  right  of  way  map  of  definite 
locaticm  and  the  approval  thereof,  as  provided 
in  said  section  4,  the  lands  covered  by  the  map 


were  free  from  the  right  of  way  and  snbjeet 

to  mineral  location. 

4.  Same— Rights  of  Locatobs. 

The  rights  of  one  entering  upon  the  pnhllc 
domain  and  locating  and  working  a  mineral 
claim  are  of  as  high  order  as  those  of  a  settler, 
each  of  whom  la  In  possession  under  rights  In- 
itiated which  may  by  the  observation  of  pre- 
cedent conditions  ripen  into  the  right  to  a 
final  patent 

[Ed.  Note. — For  cases  in  point,  see  vol.  3^ 
Cent.  Dig.  Mines  and  Minerals,  §§  66.  68.] 

6.  Sake— Abea  or  Location— Lines. 

Where  the  vein  within  a  mining  claim 
ran  in  a  northerly  and  southerly  direction,  and 

the  location  was  crosswise  of  the  vein,  the 
side  lines  were  really  end  lines,  considering 
the  direction  of  the  lode  on  the  surface,  and 
the  rights  of  the  locators  were  restricted  lo 
the  area  witJiin  the  side  lines  300  feet  on  each 
side  of  the  vein  or  lode. 

[Ed.  Note. — For  cases  in  point,  see  voL  3^ 
Cent  Dig.  Mines  and  Minerals,  8  70.] 

Appeal  from  Superior  Court,  San  Bernard- 
ino Conu^;  Boijamln  F.  Bledsoe,  Judge. 

Action  by  the  Southern  California  Rail- 
way Company  against  Charles  O'Donnell. 
From  a  Judgm«it  for  defendant,  and  an  order 
denying  a  new  trial,  plaintiff  appeals.  Re> 
versed. 

T.  J.  Nortcm  and  U.  T.  Clotf^ter,  for  ap- 
pellant Henry  M.  Willis,  tor  reapoiideiit 

AliUiN,  J.  Action  to  determine  adVKse  In- 
terests In  real  property.  Findings  and  jnds- 
ment  in  favor  of  defendant  as  to  certain  of 
the  premises  described,  from  which  plaintiff 
appeals,  as  well  as  from  an  order  denying  a 
new  trial. 

The  claim  of  defendant  to  the  property 
Is  based  solely  upon  a  lode  mining  location. 
The  finding  of  the  trial  court  that  defendant, 
ever  since  the  spring  of  1883,  was  and  has 
been  the  owner  of  and  In  possession  of  a 
specific  portion  of  the  disputed  premises  can 
only  be  taken  as  impliedly  finding  that  the 
mineral  location  was  actually  made  In  1883, 
as  alleged;  that  the  land  was  mineral  in  Its 
character ;  that  the  claim  was  properly  mon- 
umented;  that  the  annual  work  was  done 
thereon  as  provided  by  law  and  the  mining 
r^ulatlons;  and  that  the  claim  was  not 
abandoned.  Trevaskis  v.  Peard,  111  CaL 
603,  44  Pac.  246.  Evidence  appears  In  the 
record  tending  to  the  support  of  each  of  such 
Implied  findings  and  to  the  general  finding 
to  the  extent  of  the  ground  covered  by  the 
mineral  location;  and  upon  this  appeal  we 
must  accept  those  facts  as  established. 

The  principal  contention  of  appellant  la 
that,  notwithstanding  the  entry  and  location 
of  defendant's  mine,  nnder  the  act  of  Con- 
gress known  as  "the  right  of  way  act,"  ap- 
proved March  3,  1875,  a  152,  18  Stat  482 
[U.  S.  Oomp.  St  1901,  p.  1668],  the  lands  in- 
cluded In  defendant's  location  were  not  open 
to  mineral  location,  but  had  been  previously 
granted  to  plalntlfT.  The  flrat  section  of  the 
right  of  way  act  provides; 

"That  the  right  of  way  through  the  public 
landa  of  the  United  States  Is  ber^y  granted 
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to  any  railroad  company  duly  organized  un- 
der the  laws  of  any  state  •  •  •  which 
shall  have  filed  with  the  Secretary  of  the  In- 
terior a  copy  of  its  articles  of  Incorporation, 
and  due  proof  of  Its  organization  nnder  the 
same,  to  the  extent  of*  one  hundred  feet  of 
each  side  of  the  central  line  of  said  road.  Al- 
so the  right  to  take  from  the  public  lands  ad- 
jacent to  the  line  of  said  road,  material, 
earth,  stone  and  timber  necessary  for  the  con- 
struction of  said  railroad.  Also  ground  ad- 
jacent to  snch  right  of  way  for  station  build- 
ings, depots,  machine  shops,  side-tracks,  turn- 
outs and  water  stations,  not  to  exceed  In 
amoimt  twenty  acres  for  each  station,  to  the 
extent  of  one  station  for  each  ten  miles  of  its 
road. 

"Sec,  8.  That  the  Legislature  of  the  proper 
territory  may  provide  for  the  manner  In 
which  private  lands  and  pk)Ssessory  claims 
on  the  public  lands  may  be  condemned,"  etc. 

"Sec.  4.  That  any  railroad  company  desir- 
ing to  secure  the  benefits  of  this  act,  shall, 
within  twelve  months  after  the  location  of 
any  section  of  twenty  miles  of  Its  road,  U 
the  same  be  upon  surr^ed  lands,  and.  If  upon 
unsnrveyed  lands,  within  twelve  months  after 
the  survey  thereof  by  the  United  States,  file 
with  the  re^ster  of  the  land  office  for  the  dla* 
trlct  where  such  land  Is  located,  a  profile 
of  Its  road;  and  upon  approval  thereof  by 
the  Secretary  of  the  Interior,  the  same  shall 
be  noted  upon  the  plats  In  said  office;  and 
thereafter  all  Ruch  lands  over  which  such 
right  of  way  shall  pass,  shall  be  disposed 
of  subject  to  such  right  of  way.  Provided, 
that  If  any  section  of  said  road  shall  not  be 
completed  within  five  years  after  the  location 
of  said  section,  the  rights  herein  granted 
•hall  be  forfeited  as  to  any  such  uncomplet- 
ed section  of  said  road." 

PlaintllC  corporation  came  Into  existence 
In  1882,  a  year  preceding  the  mineral  lo- 
cation of  the  defendant  It  did  not,  however, 
procure  an  approval  of  its  map  of  definite 
location  by  the  Secretary  of  the  Interior  un- 
til December,  188S,  until  which  date  no  right 
to  select  the  premises  Id  aiuatlon  as  station 
grounds  existed.  LUlenQial  v.  Southern  Cal. 
Sy.  Go.  (0.  G.)  66  Fed.  703.  The  language 
employed  In  tiie  first  section  of  the  rl^t  of 
way  act,  when  used  In  other  acts  granting 
to  specified  corporations  rights  of  way  and 
other  lands,  has  been  uniformly  held  to  be  a 
grant  hi  praesentl ;  and  it  is  well  settled  that 
when  the  map  of  definite  location  Is  subse- 
qtwntly  filed  the  rights  at  the  grantee  attach 
nnder  the  doctrine  of  relation  at  the  date  of 
ttie  paamge  of  the  act  and  cuts  off  any  and 
all  Intwrenlng  rights  claimed  by  third  par^ 
ties.  A  dlSeroit  owstructlrai  of  the  r^t  of 
way  act  baa  been  annonnced  In  LHlenthal  t. 
Bonthem  Gal.  By.  Ga,  supra,  Wasfalngtcm 
ib  I.  R.  Go.  T.  Osbom,  100  U.  8.  108,  16  Sup. 
Ot  219,  40  li.  Ed.  346,  and  Spokane  Falls  & 
N.  By.  Go.  T.  Zlegler,  167  U.  S.  66,  17  Sup. 
Ot  728,  42  L.  Ed.  70,  and  this  different  con- 
■tmctlon  i>  made  necessary  by  reason  of 


the  provisions  of  sections  3  and  4  of  the  right 
of  way  act,  which  are  not  found  in  any  of 
the  specific  grant  acts.  It  will  be  observed 
that  by  section  4  of  the  right  of  way  act 
there  Is  reserved  to  the  United  States  the 
right  to  dispose  of  Its  public  lands  free  from 
such  right  of  way  until  a  map  of  definite  lo- 
cation is  filed  and  approved ;  for  it  provides 
that  after  such  filing  and  approval  all  of  such 
lands  shall  be  disposed  of  subject  to  such 
right  of  way.  "The  Intention  could  only  have 
been  to  confer  the  right  over  such  public 
lands  as  were  not  disposed  of  when  the  roads 
were  actually  located."  Radke  v.  W.  &  St. 
P.  B.  Co.  (Minn.)  39  N.  W.  624.  If,  therefore, 
the  lands  between  the  termini  of  the  road  as 
expressed  In  the  articles  of  association  are 
subject  to  disposal  until  the  route  Is  approv- 
ed, it  can  only  be  upon  the  theory  that  they 
still  remain  In  part  of  the  public  domain. 
If  they,  therefore,  still  remain  a  part  of  such 
public  domain,  subject  to  sale,  they  must  of 
necessity  be  subject  to  settlement  and  to 
rights  of  mineral  location;  for,  that  land 
may  be  open  to  location,  three  things  are 
essential;  "(1)  It  must  be  land  containing 
valuable  mineral  deposits.  (2)  It  must  be- 
long to  the  United  States.  It  must  be  a  part 
of  the  public  domain  at  the  time  of  the  loca- 
tion. (3)  It  must  be  unoccupied  and  unap- 
propriated by  others  nnder  claim  of  right" 
Barilnger  &  Adams  on  the  Law  of  Mines 
and  Mining,  p.  107.  Bights  of  mineral 
locators  are  possessory  rights.  Section  2322 
of  the  Revised  Statutes  of  the  United  States 
[U.  S.  Comp.  St.  1001,  p.  1425]  declares  that 
"the  locators  of  all  mining  locations  •  •  • 
shall  have  the  exclusive  right  of  possession 
and  enjoyment  of  all  of  the  surface  included 
within  the  lines  of  their  location."  That 
the  doctrine  of  relation  will  not  be  extended 
to  cut  off  settlers  Intermediate  the  passage 
of  tba  act  and  the  filing  of  the  articles  of 
association  Is  determined  in  Washington  & 
I.  B.  Co.  V.  OsVom,  160  U.  S.  103,  16  Sup. 
Ct  219,  40  L.  Ed.  346,  and  this  upon  the 
theory  that  Congress  would  not  In  author^ 
Izing  railroad  companies  to  traverse  the  pub- 
lic lands,  intend  thereby  to  give  them  a  right 
to  run  the  lines  of  their  road  at  pleasure,  re- 
gardless of  the  rights  of  settlers.  The  rights 
of  one  entering  upon  the  public  domain  and 
locating  and  working  a  mineral  claim  are 
of  as  high  orier  as  those  of  a  settler,  each 
of  whom  Is  in  possession  under  rights  In- 
itiated which  may,  by  the  observation  of 
precedent  conditions,  ripen  Into  the  right  to 
a  final  patent  The  mere  possessory  right  In- 
volved in  Doran  v.  Central  Pacific  R.  Co., 
24  Cal.  246,  and  Southern  Pacific  Co.  v.  Burr, 
bo  Cal.  282,  24  Pac.  1032.  was  held  In 
Washington  &  L  B.  Ga  v.  Osbom,  supra,  to 
be  of  such  character  as  under  the  act  of 
1876.  to  establish  an  equity  which  would 
preclude  the  application  of  the  doctrine  of 
relation  In  so  far  as  it  affected  such  rights; 
while  In  the  Ziegler  and  Llllenthal  Cases,  be- 
fore cited,  the  rigbta  of  each  of, the  claim- 
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ants  attached  Intermediate  tbe  filing  of  tiie 
map  of  definite  location  and  the  filing  of  the 
artldea  of  association,  aa  In  this  caaeL 

We  are  of  (pinion,  therefor^  that  to  the 
extent  of  the-  proper  area  of  defendant's 
mineral  location  the  conrt  properly  found 
defendant  to  be  the  owner  and  In  possession 
thereof.  WhllOr  aa  befm  stated,  we  are  of 
oplidon  that  the  trial  court  cornictly  foond 
that  defendant  was  the  owner  of  the  land 
embraced  within  his  mineral  location,  yet  In 
Its  findings  and  judgment  specifying  the 
area  of  such  location  the  same  are  exoesslre. 
The  oonrt  finds  that  the  mineral  claim  of 
defendant  is  in  the  shape  of  a  parallelo- 
gram about  l^SBO  feet  la  length  east  and 
wtat  and  800  feet  In  width  north  and  south. 
It  Is  conceded  that  the  rein  or  lode  within 
dtfendant*s  claim  runs  In  a  north«ly  and 
aoutherly  direction  and  tbe  location  was 
crosswise  of  the  vein.  Thla  being  true,  the 
side  lines  are  really  end  lines,  conslderli^ 
the  direction  of  the  lode  on  the  surface.  Ar- 
gentine Co.  V.  Terrible  Oh,  122  U.  S.  485,  7 
Sup.  Gt  1356^  80  Ed.  im  The  location 
la  valid*  but  the  rights  of  the  locatcr  are 
restricted  to  the  area  within  the  side  Unea 
800  feet  on  each  side  of  the  vein  or  lode^ 
It  Is  not  possible  from  tbe  record  to  deter* 
mine  with  sufflcient  exactness  to  warrant  ns 
In  a  modification  of  tbe  decree  where  the  rein 
or  lode  Is  actually  situated. 

An  order  will,  therefore,  be  made  reversing 
the  Judgment  of  the  court  and  remanding  the 
cause  for  a  new  trIaL 

We  concur:  OBAT,  P.  X;  SMITH,  J. 

PER  CURIAM.  In  accordance  with  the 
opinion  filed  ta  this  case,  the  judgment  and 
order  appealed  from  are  reversed,  and  tbe 
nuse  remanded  for  a  new  trial. 

(74  Kmh.  101) 

RAIT  T.  FURROW. 

(Supreme  Gout  of  ^uisas.    June  9.  1806.) 

1.  Watbbs  and  Wateb  Courses  —  Natubal 
Water  Oodrsk. 

Where  water  runs  la  a  well-defioed  chaooel, 
with  bed.  and  baoks.  made  by  the  force  of  the 
water,  and  has  a  permaaent  Bource  of  supply, 
it  is  to  be  regarded  as  a  natural  water  course, 
although  the  stream  may  be  small.  Its  course 
short,  and  it  may  have  existed  for  only  a  short 
time. 

[Ed.  Note— For  cases  In  point,  see  vol.  48. 
Cent  Dig.  Waters  and  Water  ConrMss,  f  SBJ] 
X  Bamv. 

The  source  of  supply  may  be  springs,  sur- 
face water,  or  a  pond  formed  by  surface  water ; 
but,  whatever  the  source,  if  it  baa  tbe  element 
of  permanence.  It  becomes  a  natural  water 
course  wfaere  the  water  comes  to.  or  collects 
on,  the  surface  and  Bows  In  a  well-deHoed  chan- 
nel and  bed,  with  such  banks  as  will  ordiuarily 
confine  the  water  and  cause  it  to  run  In  a 
definite  direction. 

tEd.  Note.— For  cases  tn  point,  see  vol.  48, 
OenL  Dig.  Waters  and  Water  Coucaea,  |  80.] 


8.  SAKS—PEBirAHKITC*. 

While  the  element  of  permanence  Is  neces- 
sary, great  age  Is  not  an  essential  attribute  of 
a  water  course. 

fGd.  Note. — For  cases  hi  point,  see  toL  4& 
Gent.  Dig.  Waters  and  Water  Couxves,  |  SaJ 

4.  Saiii!. 

A  stream  may  be  a  natural  water  course, 
although  its  outlet  be  over  the  unchanneled 
surface  of  low  land,  and  not  tuto  another  water 

course. 

[Ed.  Note, — For  eases  la  point,  see  toL  4& 
Cent  Dig.  Waters  and  Water  Goorsea,  |  Sa] 

(SyUabua  1^  tbe  Conrt) 

Error  from  District  Conrt,  Geary  Coun- 
ty; O.  L.  Moore,  Judge. 

Action  by  J.  G.  Furrow  against  A.  G.  Rait 
Judgment  for  plaintilE,  and  defendant  brings 
error.  Affirmed. 

Action  by  J.  O.  Furrow  to  enjoin  A.  GL 
Halt  trora  maintaining  an  embankment  and 
thereby  obstmctlng  what  is  called  a  "natu- 
ral water  course^"  fiowlng  through  bis 
land  and  xtpoa  that  of  Rait  The  trial  court 
made  findings  at  fact,  from  which  It  appears 
that  Furrow  owna  a  farm  in  Geaiy  county, 
and  adjoining  It  on  tbe  east  U  a  farm  owned 
by  Rait  The  south  part  of  the  two  fbims 
la  hilly  land,  and  the  remainder  la  bottmn 
land  which  is  nearly  level.  Two  ravinea, 
h^lnnlng  tn  the  hills,  come  down  on  Furrow's 
land  and  are  designated  "West  cre^"  and 
"East  credE."  West  credE  is  conceded  to  be 
a  water  course^  Bast  creek  drains  about  600 
acres  of  laud  In  the  hills,  and  has  a  well- 
defined  CO  arse,  with  banks  from  one  to  three 
feet  deep,  until  it  reaches  tbe  level  land. 
In  an  early  period,  and  when  thera  were 
heavy  rains,  the  water  ran  down  East  creek 
to  Furrow's  land,  and  from  tliere  followed 
a  depreealon  until  it  reached  and  spread  out 
over  Bait's  land.  There  was  tlioi  no  well< 
defined  channel  over  tlie  bottom  land  and 
along  the  course  which  the  water  ran  bat  It 
pasaed  over  a  depression  In  Furrow's  land 
for  about  IJlOO  feet  b^re  It  reached  Raifs 
land.  Along  this  depresslmi  there  were  nn- 
raenma  erratic  wet-weather  q)rlngs,  whldi 
appeared  and  disappeared  from  time  to  tim^ 
but  exc^t  during  wet  wenthw,  theae  q>rlngs 
did  not  furnish  snfllclent  water  to  make  a 
current  or  channel  extending  to  and  upon 
defendant's  land.  Tbe  water  wlddi  came 
down  this  depression  spread  out  over  the 
depression  on  Balf  a  land,  and,  without  form- 
ing a  definite  channel  or  taking  a  cduumri 
course,  worked  a  distance  of  200  or  800  yards 
to  tbe  aouttaeaat,  where  It  nsnally  formed  a 
pond  €t  water  in  a  deep«  depreesiim  ca 
Ralt'a  land,  and  from  tills  point  the  water 
worked  its  way  eastward  and  northeastward 
toward  the  river,  without  forming  any  defi- 
nite or  visible  copne,  until  It  left  defendanVa 
land.  Abont  23  years  ago,  the  parties  cut 
an  artificial  ditch  from  East  credi  at  the  foot 
of  the  hllla,  over  to  West  cre^,  In  an  ^fort 
to  convey  the  water  from  the  former  over 
to  the  ctiannel  of  the  latter.  This  was  snfll- 
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dent  for  that  purpose,  except  dnrli^  beaTT 
Tains,  until  ttie  floods  at  190S.  Vrtot  to  that 
year,  and  during  the  heavy  rains,  the  water 
would  oT^flow  tha  banks  of  this  ditch  and 
run  down  the  depression  on  Biirrow'a  land 
and  on  tiiat  of  Bait  It  did  not,  bowerer, 
break  through  the  turf  or  make  a  definite 
channeL  There  were  some  holes  and  irregu- 
lar and  disconnected  ditches  near  ttie  wet- 
weather  siwlngs,  bnt  prtor  to  JSOi  these 
springs  only  prodnced  nmnlng  water  during 
wet  season^  hot  It  did  not  appear  that  the 
watw  fnun  the  tarings  reacned  Bait's  land 
through  any  de&ilte  diannel.  When  the 
ftesbets  of  1903  came,  the  water  broke  over 
the  banks  of  the  artificial  dltdi  counectlns  the 
two  eredu,  near  an  old  road.  When  that 
happened  It  cut  a  ditch  or  channel  down 
throngh  the  d^ireaslon  by  the  springs  on 
Furrow's  land  and  to  Bait's  farm.  In  one 
of  lia  findings  the  court  states  particularly 
the  charadw  of  the  channel  and  stream  In 
question:  *'jeTom  about  10  or  IB  feet  from 
where  the  water  left  the  old  road,  to  the  east 
Une  of  plalntUFs  land,  there  Is  a. visible  well- 
defined  channel,  cot  throngh  the  turf,  with 
banks,  through  which  water  has  been  con- 
tlnnally  numli^;  since  the  said  floods  of  1908. 
This  wat»  oomes  from  the  plalntUF^  land 
and  not  fnnn  the  hills.  Thwe  ard  no  visible 
springs  from  which  the  water  comes.  It 
fltUier  orlglnatea  from  springs  Invtolble,  In 
fbe  bottom  of  the  ditch,  at  It  ooaes  or  seeps 
ont  of  the  soil.  From  the  evidence  I  am  un- 
able to  tell  wfalcht  It  la  a  continuous  stream, 
from  about  10  feet  from  the  said  old  road 
to  the  east  side  at  plaintiff's  land,  and  It 
increases  In  volume  as  It  approaches  defend- 
ant's line.  At  defendants  line  the  stream  Is 
snfllclent  to  carry  over  onto  tike  def^dant's 
land  as  mndi  as  a  half  a  barrel  of  water 
every  mtamte"  The  water  runs  about  1,200 
teet  in  the  diannel  throng  ForrowS  land 
and  over  to  Bal^s  land  with  a  descent  of 
0%  feet  Where  the  stream  reaches  Halt's 
land  he  built  an  embankment  whldi  throws 
the  wator  ba<^  upon  Furrow's  land  to  his 
damagiB.  The  water  finally  finds  Its  way 
around  the  embankmoit  and  Into  a  lai^ 
bola  on  Balfs  land  on  the  opposite  side  from 
where  the  stream  strikes  the  nobankm^t, 
and  eEtendlQg  eastward  15  or  20  feet  From 
the  east  end  of  this  hole  there  Is  no  regular 
<^Dnel  worn  by  the  water,  but  there  Is  a 
depression  extending  eastward.  Rait  has 
constructed  an  artificial  ditch  from  the  hole 
which  carries  the  water  beyond  his  land.  Al- 
though the  water  has  continued  to  run  In 
the  stream  since  the  spring  of  1903,  it  Is 
shown  that  for  a  considerable  part  of  the 
time  the  rainfall  has  been  below  normal-  for 
the  same  months  of  many  years.  In  con- 
dnslon  the  court  found  that  the  channel  or 
stream  across  which  Rait  constructed  the 
embankment  Is  a  natural  water  course,  and 
that  the  embankment  obstructing  the  water 
course  Is  a  nuisance  which  should  be  abated, 
and  this  was  the  Judgment  rendered^ 


Humphrey  ft  Bnmphrey,  fbr  plaintiff  In 
error.  ThM.  Deror  and  Boark  ft  Boark, 
fi>r  defendant  In  error, 

JOHNSTON,  a  J.  (after  stating  the  facts). 
Is  tiie  stream  In  qneetion  a  natural  water 
conrsef  If  it  Is,  the  embankment  which  ob- 
stmcted  its  flow  is  a  nuisance  irhlch  vras 
properly  oijolned,  bnt,  <m  the  other  hand, 
if  it  is  a  vagrant  outburst,  whldi  temporarily 
overflowed  the  surface  of  the  land.  It  Is  to-be 
treated  as  surface  water,  a  conmron  eaexay 
against  which  Bait  wax  oatitied  to  fence.  A 
water  course  conalats  of  a  .channel,  with 
banks,  and  bed,  and  running  water.  There 
must  be  a  source  of  savply,  a  deflned  channel 
and  permanence  of  flow.  In  Glbhs  v.  Wil- 
liams, 26  Ean.  214,'  87  Am.  Bep.  241,  a  gener- 
al definition  was  given ;  "Again,  for  a  water 
course  there  must  be  a  channel,  a  bed  to  the 
str^m,  and  not  merely  low  land  or  a  depres- 
sion in  the  prairie  over  which  water  flows. 
It  matters  not  what  the  width  or  depth  may 
be.  A  water  conrse  impHes  a  distinct  chan- 
nel, a  way  cut  and  kept  open  by  running 
water,  a  passage  whose  appearance,  differ- 
ent from  that  of  the  adjacent  land,  disclose 
to  every  eye  on  a  mere  casual  glance  the  bed 
of  s  constant  or  frequent  stream."  See,  also, 
Palmer  t.  Waddell,  22  Eaa  352;  Railway 
Co.  V.  Dyche,  31  Kan.  120,  1  Pac.  243;  Ball- 
way  Co.  V.  Riley,  33  Kan.  374,  6  Pac.  581; 
Railroad  Co.  v.  Morrow^  42  Kan.  339,  22  Pac. 
413;  Railway  Co.  v.  Steck,  51  Kan.  737,  33 
Paa  601;  Railway  Co.  v.  Scott  (Kan.)  81 
Pac.  1131.  East  creek,  the  stream  in  question, 
has  a  well-defined  channel,  with  bed,  and 
banks.  In  which  there  has  been  a  steady  flow 
of  water  since  the  early  part  of  1903.  Prior 
to  that  time  the  upper  part  of  that  stream, 
which  drained  the  hliU  country,  had  a  well- 
deflned  course,  with  banks,  until  it  reached 
the  bottom  land,  from  which  place  it  passed 
down  a  depression  in  Furrow's  land,  and  ex- 
tending to  the  land  of  Ratt  In  this  depres- 
sion the  water  followed  no  distinct  course, 
and  there  was  no  weli-deflned  channel.  From 
the  facts  found  It  cannot  be  said  that  the  flow 
of  water  throns^  Furrow's  land  prior  to 
190S  constituted  a  stream  with  the  attrlb^ 
utes  of  a  water  conrs&  Water  did  Issue 
from  some  springs,  bnt  only  In  wet  weathw, 
and  the  water  which  paraed  down  the  de- 
pression near  the  qnings  left  no  Impreas  of 
permanoit  running  water.  Since  the  flood 
of  1903,  however,  there  has  been  a  r^rular 
channel,  with  banks,  and  bed.  and  the  flow  of 
water  has  been  so  steady  and  persistent  as 
to  show  that  the  stream-  has  a  well-defined 
ahd  substantial  existence^ 

It  Is  argued  that  the  supply  of  water  la 
not  so  permanent  in  character  as  to  make 
It  a  Water  course.  The  court  does  find  that 
ordinarily  the  water  in  the  stream  does  not 
come  from  the  hills ;  that  It  either  comes 
from  Invisible  springs  In  tbe  bottom  of  the 
channel  or  from  seepage,  but  from  which  of 
the  two  sources  the  evidence  did  not  disclose. 
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It  Is  aigned  that  seepage  Is  no  more  than 
Burtace  water,  aod  that,  as  the  court  conid 
not  soy  that  wrings  ^sted.  its  flnding  was 
the  eQulTalent  of  a  holding  that  there  was 
no  permanent  siytply.  To  constitute  a  water 
course  It  Is  necessarr  that  there  be  a  per- 
manent source  of  sni^ly.  BaAIey  t.  WUcoz, 
86  N.  T.  140,  40  Am.  619;  Jeffers  v. 
Jeffers,  107  N.  T.  650, 14  N.  Bl.  316;  Gregory 
T.  Bush,  64  Mich.  87,  81  N.  W.  00,  8  Am.  St 
Rep.  78^.  Tbe  source  may  be  qirlngs  (Fyle 
T.  Richards,  IT  Neb.  ISOi  22  N.  W.  370 ;  Hlt- 
cbeU  T.  Bain,  142  Ind.  604,  42  N.  B.  230; 
Wolf  T.  Orothers  [Fa.]  21  Fa.  Go.  Gt  B.  627) 
or  it  may '  be  surface  water  (Arthur  t. 
Grand  Trunk  Railroad  Oa,  22  Ont  App.  80, 
05;  Beer  t.  Stroud,  19  Ont  10;  -M<£lnley 
V.  Union  County  Freeholders,  20  N.  J.  Bq. 
164;  Kelly  t.  Dunning,  39  N.  J.  Eq.  482; 
Eulrtcb  T.  Rlchter,  41  Wis.  320;  Barnes  t. 
Sabron,  10  Ner.  217 ;  2  Famham  on  Waters, 
S  457;  Gould  on  Waters  C3d  Bd.]  S  263).  or  a 
pond  formed  1^  snrface  water  (Neal  y.  Ohio 
BlTer  B.  Co..  47  W.  Va.  810,  34  S.  B  914). 
If,  as  the  court  found,  the  flow  of  water  was 
continuous  and  has  the  element  of  perma- 
nence, It  Is  immaterial  whether  It  reaches 
the  channel  by  seepage  or  from  springs.  It 
is  enough  that  there  la  a  living  source,  a 
steady  supply  which  Is  regularly  discharged 
through  a  well-defined  channel  made  by  the 
force  of  the  waters.  Whether  the  water 
comes  from  a  qning,  snbtenranean  rein,  or 
surface  water.  It  becomes  a  water  coursa 
from  the  point  where  Is  comes  to  or  collects 
on  the  Burfacb  and  flows  in  a  well-defined 
channel  or  bed.  with  such  banks  as  will 
ordinarily  confine  the  water  and  cause  It 
to  run  in  a  definite  and  certain  direction. 
The  Supreme  Court  of  Ohio,  In  defining  sur- 
face water  and  its  transition  into  a  water 
course,  said:  "Surface  water  Is  that  whicli 
is  dlifnsed  over  the  surface  of  the  ground, 
derived  from  fiilllng  rains  and  melting  snows, 
and  continues  to  be  such  until  it  reaches 
some  well-defined  channel  in  which  it  Is 
accustomed  to  and  does  fiow  with  other  wa- 
ters, whether  d»lTed  from  tiie  surface  or 
springs;  and  It  then  becomes  the  running 
water  of  a  stream  and  ceases  to  t>e  surface 
water."  ^awford  t.  Ram  bo.  44  Ohio  St 
2£Q,  7  N.  B.  431.  In  Mitchell  t.  Bain,  supra. 
It  was  ronarked:  "Bren  surfiice  water  be- 
comes a  natural  water  course  at  the  point 
where  It  begins  to  form  a  reasonably  well- 
defined  flannel,  with  bed,  and  banks,  or 
sides,  and  current;  although  the  stream  Itself 
may  be  very  small  and  the  water  may  not 
flow  cmtlnuonsly.  Gould  on  Waters,  |  263; 
ChurchiU  t.  Lauer,  84  CaL  233,  24Pac.  107." 
The  question  is  not  to  be  determined  alone 
from  the  origin  of  the  water,  .fbr  streams  may 
be  composed  wholly  of  surface  water  or  that 
which  falls  In  the  shape  of  rain  or  snow. 
In  Arthur  t.  Grand  Trunk  Ballroad  Co..  22 
Ont  App.  89,  it  Is  said:  "If  a  stream  is 
traced  up  towards  Its  source,  a  point  will 
always  be  reached  where  It  ceases  to  be  de- 


finable by  a  bed  and  banks ;  bu^  until  that 
point  is  reached.  It  must  be  a  water  course, 
whether  its  origin  be  a  spring  or  several 
springs,  or  the  rain  or  snowfall  of  a  district 
collected  naturally  and  flowing  away  for  the 
first  time  in  a  visible  course  of  chann^  All 
our  lakes,  rivers,  and  streams  have  their 
source  In  the  <douds  of  the  sky,  precipitated 
In  the  form  of  rain  or  snow,  and  the  sole 
question  In  every  case  Is  whether  the  water 
thus  precipitated  has  formed  for  itself  a 
visible  course  or  channel,  and  Is  of  sufficient 
magnitude  or  volume  to  be  serviceable  to  the 
persons  through  or  along  whose  land  it  flows. 
It  Is  immaterial  that  it  may  be  intermlttait 
in  its  flow,  or  that  at  certain  seasons  of  the 
year  there  may  be  little  <w  even  no  fiow  of 
water."  So  it  has  been  held  that  when  sur- 
face waters  collect  into  a  ptmd.  which  Is  cS 
a  permanent  character,  th^  cease  to  be  sur^ 
face  waters.  Neal  t.  Ohio  Blver  B.  Co^ 
supra;  Schatfer  v.  Martholer,  34  Minn.  487, 
26  N.  W.  726,  S7  Am.  Rep.  73;  Alcom  T.  Sad- 
ler, 66  Miss.  221,  6  South.  691. 

It  is  plausibly  contended  that  the  water 
has  not  flowed  In  the  stream  for  such  loigUi 
of  time  as  to  Indicate  permanence;  that 
as  It  has  not  flowed  from  time  immemorial. 
It  cannot  be  r^rded  as  an  ancloit  watw 
course.  It  is  not  essoitial  tl»t  a  watar 
course  shall  have  all  the  characteristics  and 
attributes  of  every  other  water  course,  2 
Farnhom  on  Waters.  1 465.  It  Is  not  unoom- 
mou  for  a  stream  to  leave  its  diannel  and 
make  for  Ibself  a  new  course.  The  test  Is 
not  the  age  of  the  streani,  nor  the  length  of 
time  its  waters  have  foil6wed  a  particular 
channel,  but  It  Is  whether  it  has  the  char- 
acteristics of  permanence.  The  waters  of 
the  Missouri  river  frequently  leave  portions 
of  its  accustomed  bed  and  cat  a  new  diannel 
far  away  from  the  former  on^  and  ooca- 
slonally  thc^'  shift  back  again  and  pass 
through  the  old.  dunnel.  In  such  cases  tiie 
new  channel  does  not  require  great  age  to 
give  It  the  character  of  a  water  course,  and 
there  can  be  no  dlsUnction  between  that 
river  and  a  runnliv  stream  of  less  magnitude. 
Bast  creek  has  been  a  regular  flowing  stream 
in  all  seasons,  wet  and  dry,  since  the  spring 
of  1003.  While  the  volTuue  of  water  Is  not 
large,  It  Is  lai%e  enough  to  be  servlcrable^ 
as  It  flows  at  the  rate  of  half  a  barrel  a 
minute,  and  to  throw  It  back  uptm  the  land 
of  the  plaintiff  vrould  necessarily  work  great 
injury.  If  It  had  only  flowed  durli^  fresh- 
ets, or  In  wet  seasons,  there  would  be  more 
reason  to  treat  it  as  a  temporary  stream, 
but  the  matta  of  permanence  was  a  qoestloi 
of  fact  for  the  trial  court,  and.  althoii«h  Its 
olstence  originated  in  a  flood,  and  only  a 
year  or  two  ago,  the  fkcte  stated  appear  to 
be  Buffldent  to  support  the  flnding  of  the 
court 

The  fact  that  Eaet  creek  does  not  continue 
in  a  definite  channel,  across  Bait's  land,  and 
until  It  reachffl  the  river.  Is  pressed  upon 
the  attention  of  the  court  It  Is  not  shown 
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to  flow  tbrongh  a  weH-deflned,  natnral  cban- 
nel  much  b^nd  Fmrow's  land,  nor  that  it 
discharges  Into  another  water  conrae.  But 
Is  it  important  or  neceesary  that  a  water 
course  should  extend  to  and  find  its  outlet 
in  another  Water  course,  and  'Uience  to  the 
sea?  Ordinarily  a  stream  of  water,  flowing 
in  a  definite  channd,  discharges  Itself  Into 
a  river  or  some  other  water  coarse;  but 
the  fact  that  41  stream  may  spread  out  over 
the  land,  percolate  Into  the  soil,  or  lose 
itself  in  some  subterranean  channel,  does  not 
derive  the  part  whidi  flows  r^Iarly 
through  a  channel  ot  lt»  character  of  a  water 
oovrse.  In  a  Vermont  case,  it  appeared  that 
water  from  springs  ran  down  a  hillside, 
formed  a  small  pond,  and  from  thence  by  a 
distinct  course  down  a  ravine  to  a  point 
whoe  It  was  dlscbaiged  .upon  a  meadow. 
Ordinarily  tlie  stream  was  only  two  or  three 
Inches  deep  and  about  six  Inches  wide,  and, 
iriiile  the  volume  of  wat«  was  small,  its 
distance  very  short,  and  Its  outlet  the  un- 
brokoi  surface  of  a  meadow,  it  was  held 
to  be  a  wstn  course^  Hawle^  v.  Sheldon, 
64  Vt  481,  24  Atl.  717,  88  Am.  St  R<^  941. 
Subterranean  currents  of  water  emerge  from 
the  ground  and  flow  through  surface  chan* 
aels,  and,  again,  running  streams  sometimes 
sink  away  and  are  no  longer  traceable  on 
tile  surface.  The  ovtlet  of  a  stream  may  be 
unknown,  but  If  Its  course  on  the  surface,  so 
far  as  it  runs,  is  well  defined,  and  has  the 
elemoit  of  permananc^  -It  mast  be  regarded 
as  a  water  course,  and  Ite  surfiice  flow  at 
least  cannot  be  Interrupted  nor  diverted  from 
its  natural  channeL  In  Mansford  t.  Boss, 
4  New  Zealand  Iaw  Beports,  290^  it  is  held 
that  a  stream  which  empties  itself  Into  a 
swamp,  where  all  definite  channel  is  lost, 
and  there  Is  a  cliannel  emerging  from  the 
other  side,  tlie  stream  running  Into  the 
swamp  is  a  water  coarse,  and  the  owner  of 
the  laud  through  which  that  stream  runs 
cannot  divert  the  watw  and  defeat  the  ripa- 
rian rights  of  those  on  the  lower  stream  on 
the  other  side  of  tiie  swamp.  In  Mitchell  v. 
Bain,  supra.  It  Is  said :  "A  stream  does  not 
cease  to  be  a  water  coarse  and  become  mere 
surface  water  because  at  a  certain  point 
it  spreads  over  low  ground,  sevtfal  rods  In 
width,  and  flows  for  a  distance  without  a 
definite  channel,  with  banks,  before  flowii^ 
again  in  a  definite  channeL"  See,  also,  Fer- 
ris V.  Wellborn,  64  Miss.  29,  8  South.  165; 
Hebron  Graved  Boad  Company  v.  Harvey, 
90  Ind.  192,  46  Am.  Rep.  199;  Washington 
Water  Go.  v.  Oarver.  91  Md.  398,  46  Atl. 
U79;  Case  v.  Hoffman,  84  Wis.  438,  64  N. 
W.  793,  20  L.  B.  A.  4a  86  Am.  St.  Bep.  937. 

But,  whatever  may  be  the  rule,  as  to  sub- 
terranean currents  or  waters,  passing  through 
the  ground  by  percolation,  there  can  be  no 
questlm  but  that  surface  cnrr«its  of  living 
water,  rnhnlng  In  defined  channels,  and  hav- 
ing the  element  of  permanence,  are  to  be 
regarded  as  water  courses,  whether  the  out- 


lets are  throng  del)Ded  diannels  over  the 
surface,  or  b7  subterranean  channels,  <a  even 
by  pracolatlon,  throng  the  earth.  In  Strait 
V.  Brown,  16  Nev.  817,  40  Am.  Bep.  497,  it 
was  decided  that  a  creA  having  its  source 
In  qnings,  which  ran  a  short  distance 
through  a  natnral  surface  channel,  and  then 
discharged  Into  a  large  slough,  which  had 
no  natural  surface  outlet,  was  a  water  course, 
and  tbat  the  waten  numing  in  the  surface 
diannel  could  not  be  dlvated  to  tbe  injury 
at  the  loww  ownersL  The  character  of  the 
outlet  beyond  the  land  of  Furrow  cannot 
materially  affect  the  cbaractra'  of  tbe  stream 
flowing  tiliroimh  PurrowTs  land,  and  that 
stream,  under  the  flndhigs  of  Uie  trial  ooort, 
must  be  regarded  as  a  natnral  water  course. 

The  judgmoit  of  tiie  court  will  titierefore 
be  affirmed.  All  the  Justices  concur. 


(74  Kan.  vm 

STATE  T.  DB  MOSS. 
(Supreme  Court  oi  Kansas.    June  9,  1006.) 

1.  CannRAX.  Law— OomuTUAnoi  —  Absiiiob 

OF  Witnesses. 

An  application  for  a  continaance  made  by 
defendant  in  a  criminal  action  on  tbe  ground 
of  the  absence  of  material  witnesses  is  properly 
overruled  when  it  merely  appears  from  the 
affidavit  for  continuance  that  the  absent  wit- 
nesses have  left  the  state  to  avoid  prosecution 
for  the  same  offense,  and  that  defendant  ex- 
pects, if  delay  is  granted,  to  take  their  depo- 
sitions and  believes  they  will  testify  that  tb^ 
are  guilty  and  be  is  innocent 

[Ed.  Note. — For  cases  In  point,  see  vol.  1^ 
Cent  Dig.  Criminal  Law,  H  1322,  1332.] 

2.  Intoxicating  Liquobs— Maintaxuxng  Liq- 
noB  Nuisance. 

The  evidence  examined,  and  heU  to  be  suf- 
ficient to  support  a  conviction  of  the  offense 
of  keeping  and  maintaining  a  nuisance  under 
the  prohibitory  liquor  law. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Wilson  Coun- 
ty ;  L.  StUlwel),  Judge. 

E.  M.  De  Moss  was  convicted  of  maintain- 
ing a  llQUor  nuisance,  and  appeals.  Affirmed, 

S.  S.  Kirkpatrlcfe  and  H.  A.  Scott,  for  ap- 
pellant G.  O.  Coleman,  Atty,  6a.,  B.  IX. 
HlkeseU  and  J.  B.  Wilson,  for  the  State. 

PORTBB,  J.  The  information  in  this  case 
chained  Martin  Peters.  N.  C.  BInford  and 
appellant  with  maintaining  a  common  nui- 
sance in  violation  of  the  prohibitory  liquor 
law.  Petera  end  Bhiford  are  fugitives  from 
justice,  having  avoided  arrest  From  a  con- 
viction appellant  appeals  and  assigns  several 
errors,  1^at  relies  chiefly  upmi  two:  The 
refusal  of  tbe  court  to  grant  him  a  continu- 
ance, and  the  denying  of  the  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  and 
Judgment  are  not  sustained  by  the  evidence. 
The  application  for  a  continuance  recited 
that  the  teetlmany  of  Petns,  BInford,  and 
Bmmet  M.  De  Moss,  a  brother  of  appellant 
was  necessary  to  establish  his  defense  that 
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he  was  not  the  proprietor,  owner,  or  In  any 
manner  connected  with  the  baslness ;  that  blB 
brother  had  also  fled  the  state  for  fear  of 
arrest  for  asalstlng  In  maintaining  the  same 
nuisance,  and  he  asked  for  time  to  take 
depositions  of  these  witnesses.  It  also  ap- 
pears from  the  affidavit  for  a  continuance 
that  appellant  had  been  Informed  that  Peters 
was  located  In  Qlasgow,  Ma;  that  Blnford 
would  probably  never  return  to  the  stat^ 
but  was  preparing  to  take  up  his  residence  In 
New  York ;  and  that  Emmet  H.  De  Moss  was 
arrao^ng  to  locate  In  Kansas  Clt;,  Mo. 
Three  months  had  passed  since  bis  arrest 
No  diligence  was  abown  In  an  effort  to 
procure  the  testimony  of  the  absent  wlt- 
wacn  except  that  they  were  absent  from  the 
state,  and  that  he  bad  only  a  few  days  prior 
thereto  learned  where  one  of  them  wasL  No 
probablli^  was  shown  that  If  a  continuance 
were  granted  the  testimony  could  be  ob- 
tained, save  the  statement  of  his  belief  to 
that  effect  As  a  part  of  appellant's  affi- 
davit for  a  continuance,  there  is  attached 
A  written  statement  of  what  each  of  the 
absent  witnesses-  would  swear  ,to  in  case 
they  could  be  located  and  induced  to  halt 
for  a  length  of  time  sufficient  to  arrange 
for  and  take  their  depositions.  From  this 
statement  It  appears  they  would  swear  that 
they  were  associated  together  and  conducted 
the  business  at  the  place  mentioned  In  the  In- 
fonuation.  but  that  appellant  had  nothing  to 
do  with  it  While  It  Is  not  within  our  prov- 
ince to  weigb  the  probability  of  these  ab- 
sent witnesses  thus  testifying  to  their  own 
guilt,  we  think  the  application  was  properly 
denied. 

The  evidence  connecting  appellant  with  the 
business  was  circumstantial,  but  sufficient 
in  our  opinion  to  sustain  the  verdict  of  the 
Jury.  He  unlocked  the  door  and  Invited  cus- 
tomers to  come  inside.  He  had  the  keys  to 
the  room  and  sumendered  them  to  the  offi- 
cers when  the  place  was  raided.  He  claimed 
to  own  the  cash  register  and  water  filter 
and  carried  them  away.  When  the  Inventory 
was  taken  he  designated  what  kind  of  liquor 
was  In  tbe  particular  boxes  and  bottles.  He 
tried  to  employ  the  Assistant  Attorney-Gen- 
eral, MIkesell,  to  abandon  tlie  tanperance 
people,  and  accept  a  retainer  and  enter  "our 
employ.'*  He  exercised  acts  of  ownership 
oyer  the  place  and  tbe  sfax^  of  liquors,  and 
tried  to  negotiate  with  the  offleem  to  have 
eretything  as  it  was,  pending  a  settle- 
mrat  of  tiie  cases  which  be  endeavored  to 
moke.  These  drcunutances  wae  i;ufflcient 
to  overcome  the  denial  of  appellant,  and  tbe 
force  of  negative  testimony  offered  of  sevOTal 
wltaesaea  In  bis  behalf  who  never  saw  him 
beliind  tbe  bar  or  in  tlie  act  of  making 
aai&  He  was  charged  with  keeping  and 
malntoining  a  nuisance^  and  proat  of  actual 
sales  was  not  necessary. 

Tbe  jQdgmoit  will  be  affirmed.  All  tbe 
Justices  amcurrinfr 


(74  Kan.  1») 

STATE  V.  WILLIAMS. 

(Snprems  Court  of  Kansas.    June  0,  1906.) 

L  Ljbei^Pebsohs  Injubkd  —  OoBPoaATtom. 

A  private  corporatioii.  as  well  as  an  indi- 
vidual. Is  Included  In  tbe  word  'Wrson."  as 
med  to  section  2271,  Gen.  St  1901,  defining 
the  crime  of  libel. 

2.  Same— Pboof  of  Tbuth. 

Where,  on  the  trial  of  a  criminal  charge 
of  libel,  a  part  of  a  printed  circular  has  been 
Introduced  in  evidence,  portions  'of  which  are 
Ifbeloua  and  irartiona  not  libeloas,  It  Is  not 
necessary  for  tlie  defradant  to  prove  or  show 
tbe  truth  of  such  portions  would  ooC  in 
fact  be  libelous  if  not  true. 

3.  Saub— iNSTBnonoNS. 

In  such  case.  If  the  court  In  Its  Instiuc-' 
tlona  calls  tbe  attention  of  the  Jurr  to  tbe  por-' 
tlon  of  snch  printed  mattw  waidi  would  BOfc] 
in  fact  be  libelous,  if  sot  true,  and  Instructs 
the  jury  that,  before  the  defendant  can  justly 
the  publication  of  this  circular,  it  most  appear 
from  the  evidence  that  snch  portion  la  trwb 
such  Instruction  oonatitutea  material  error. 

4.  Bahb— Evidence— Libelous  Poblioatioii. 

On  tbe  trial  of  such  csm,  all  portions  of 
the  circular  wliich  In  any  way  relate  to  the 
subject-matter  of  the  portion  or  portions  al- 
leged to  be  libelous  should  be  introduced  In 
evidence  by  the  state  In  proving  Its  ease,  la 
connection  with  the  portion  allied  to  be  11-' 
belous;  bat  where  any  portion  of  tbe  circular 
is  upon  an  entirely  different  subject  and  in  no 
way  qualifies  or  explains  the  portion  or  por- 
tions alleged  to  be  libelous,  It  is  within  the 
cUscretion  of  the  trial  court  tomlode  such  poriioa. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Labetto  Conn- 
ie; Thos.  J.  Flannelly,  Judge. 

A  B.  Williams  was  convicted  of  criminal 
libel,  and  appeals.  Reversed. 

W.  D.  Atkinson,  for  appetlaot  C  O.  Cole- 
man, Atty.  Gen.,  -EI  L.  Burton,  S.  H.  Allen» 
and  J.  D.  Milllken,  for  the  Stata 

SMITH,  J.  Tbe  appellant  was  arrested 
upon  an  information  filed  by  tbe  county,  at- 
torney and  tried  and  convicted  In  the  district 
court  of  Labette  county  on  eight  counts  char- 
ging different  publications  of  the  following 
printed  circular:  the  portions  of  the  circu- 
lar which  are  alleged  in  the  Information  to 
be  libelous  being  inclosed  In  brackets  bdtnr, 
to  wit: 

**[Bnnooeai 

"[Startling  Bxposore  of  tbe  Methods  Bsaplar^ 
ed  by  the  Farmers'  Alliance  Insurance 
Company,  of  McPherson,  Kansas. 

"[Tbe  Victim  a  Prominent  Farmer  Besidlng 
Near  Parsons.  . 

*tPBrBons,  Kansas,  Jnne  28)  lOOB. 

"[A  matter  of  vast  importance  to  the  lnsnr> 
Ing  public,  especially  tbe  Arming  claases, 
has 'recent^  developed  In  cnmectlon  witii  the 
loss  smtained  by  Mr.  A.  X  Higglnbottom,  a 
prominent  farm»  residing  about  three  miles 
northeast  of  this  city. 

"[Mr.  Higginbottom  pnrdiased  the  John 
Brooks  farm,  and  tbe  insurance  whlcb  Mr. 
Brooks  carried  on  the  pn^rty  was  tranafHT' 
red  to  Mr.  Higglnbottun,  part  of  It  being  Itt 
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niTed  fn  the  Farmen^  Alliance  Iiuniraiioe  Go., 
ot  HcPhenon,  Eansan^  a  acHsalled  "mutaal" 
oompony. 

"[In  the  montb  of  March  a  windstorm  dam- 
aged the  bam  and  dwelling  to  the  amoimt  of 
9170,  at  least  that  was  the  amount  of  dam- 
ages as  estimated  by  the  adjuster  for  that 
ocnnpany.  Ur.  HIgglnbottom  expected  pay  to 
the  full  amonnt  of  his  damages,  naturally, 
and  based  bis  expectatl<m  upon  the  policy, 
as  he  understood  It,  fn  whldi  be  carried  $800 
on  the  dwelling  and  9200  on  the  barn. 

"[Hr.  HIgftlnbottom  was  dumfbnnded  when 
he  was  Informed  the  adjuster  that  be 
could  only  draw  pay  for  Jnst  one-half  of 
the  amount  of  his  loss,  but  stich  was  the  case. 
This  was  brought  about  by  tiie  fact  that  his 
policy  was  subject  to  any  dianges  that  the 
company  saw  fit  to  make,  and  as  It  had  been 
flanged  he  was  unable  to  obtain  pay  for  more 
than  one-half  of  his  damages,  consequently 
he  received  only  985,  althou^  his  loss  was 
estimated  at  double  that  sum. 

"[Over  a  year  ago  Mr.  HIgglnbottom's  at- 
tention was  called  to  that  clause  In  his  Al- 
liance policy  wherein  the  conditions  could  be 
dianged  on  htm,  without  his  consent  or 
knowledge,  bat  Hr.  HIgglnbottom  deemed  It 
of  too  little  Importance  to  consider,  In  fact 
thoi^t  It  an  Imponlblllty.  He  has  since 
discovered  that  A  B.  Williams  Informed  him 
correctly  about  having  a  (ftangeable  policy,  as 
erldMXKd  by  the  following  statement: 

"'[A  J.  HIgglnbottom  carried  91.000  Insur- 
ance against  Are,  lightning  and  tornado.  In 
policy  No.  88,407  of  the  Farmers'  Alliance 
Insurance  Co.,  of  McPherson,  Kansas;  9800 
was  on  dwelling  and  9200  on  frame  bam.  In 
the  month  of  March,  IWS,  a  windstorm  de- 
molished the  bam,  and  damaged  the  dwe11Ii% 
som&  The  adjnsija  for  that  company  esti- 
mated the  damage  at  $1^  on  the  bam  and 
920  on  dwelling.  According  to-the  conditions 
In  the  policy  held  by  Mr.  HIgglnbottom  he 
was  entitled  to  the  full  amount  of  his  dam- 
ages, but  he  was  compelled  to  accept  one-half 
of  the  estimated  damages,  on  account  of  the 
fact  that  the  company  had  changed  the  condi- 
tions of  bts  policy,  after  it  bad  been  issued 
several  months.  The  conditions  of  his  policy 
had  been  changed,  and  be  was  not  aware  of  It 
until  the  adjuster  Informed  him  after  the  loss 
occurred. 

"  '[Mr.  HIgglnbottom  found,  upon  a  close 
inspection  of  his  policy,  that  It  was  subject 
to  be  cbaoged,  at  the  option  of  the  company's 
directors,  at  least  fonr  times  a  year,  without 
his  knowledge  or  consent.* 

"[State  of  Kansas,  Coonty  of  Labette— as. 

'*tU  W.  W.  Thompson,  a  free-bolder,  re- 
sldbig  In  Labette  County,  Kansas,  declare 
that  I  heard  the  foregoing  stetement  read  to 
]kfr.  A.  J.  HIgglnbottom  on  this  7th  day  of  Jnne, 
1900,  and  that  Mr.  HIgglnbottom  declared 
tJut  the  atatonent  was  true,  and  that  It  aet 
forth  the  facte  In  the  caaSL  (Signed)  W.  W. 
Thompson. 


"[Subscribed  and  sworn  to  before  me,  a 
Notar7  Public  In  and  for  Labette  County, 
Kansas,  this  7th  day  of  Sudb,  A.  D.  1906. 
Leila  L.  Wilstm.  Notery  PnUIc.  (Seal.) 

"[My  oommlsskm  spires  September  28th, 
1907. 

"[It  develops  that  this  company  has  been 
Issulpg  policies  of  Insurance  which  can  be 
changed  four  times  annually,  even  after  being 
Issued,  and  the  asaured  Is  compelled  to  abide 
by  the  changes,  which  be  bos  no  voice  in 
making,  and  no  means  of  knowing  anything 
about  until  he  has  a  loss  and  settling  time 
comes,  then  he  Is  Informed;  at  least  that  was 
as  soon  as  Mr.  HIgglnbottom  had  knowledge 
of  a  change  In  bis  poUcyJ 

"This  company  poses  before  the  Isaarlng 
public,  especially  the  farming  Masses,  as  the 
benefactor  of  the  Kansu  farmers,  claiming 
to  be  operated  tor  the  benefit  of  the  Inanrlntf 
public,  and  on  the  "mntnal  Intereste"  plan, 
and  Instead  of  treating  Ite  members  alike,  as 
they  should  do,  they  se^  to  have  no  settled 
plan  on  whldi  to  write  Insurance,  chargii^ 
some  of  ite  members  almost  double  the 
amount  It  charges  others  fOr  the  same  kind 
of  Insurance.  Some  of  Ite  members  are  idiar- 
ged  92.00  per  hundred  fOr  combined  Insurance 
for  6  years,  while  others  are  charged  92.75, 
9S.po  and  93.50  per  hundred  on  the  same  kind 
of  property,  ttome  of  Ite  members  are  char- 
ged an  advance  caSh  payment  of  20  per  cent 
of  the  full  amount  of  tiielr  note,  while  oth- 
ers are  ciiarged  20,  27,  80,  85  and  even  40 
pa  cent  of  the  gross  premiums.  In  advance. 

"Policy  No.  23,092  was  Issued  to  Isaac  W. 
Galyen  tor  5  years,  and  he  was  charged  only 
92.00  per  hundred,  for  fire,  lightning  and 
tomado,  while  O.  W.  Gnyton  was  diarged 
9S.50  per  hundred  tor  5  years  tor  Are,  light-. 
nli«  and  tornado.  In  policy  No.  21.846. 

"O.  W.  Graell  was  charged  91*G0  per  hun- 
dred for  tomado  for  S  years.  In  policy  No. 
28,565,  While  Isaac  W.  Galyen  was  charg^ 
91.00  per  hundred  for  tomado  for  6  years,  In 
pollcgr  Na  89,46a 

**D.  G.  DaIgh  was  diarged  92.7B  for  fire, 
llghnting  and  tomado.  In  policy  No.  29^603,' 
for  5  years,  while  Arthur  Smith  was  charged 
93.50  for  fire,  lightning  and  tomado  tor  S 
year?.  In  policy  No.  81^!25. 

"Harry  W.  Lumm  was  diarged  a  85  per 
<^ent  advance  cash  payment  on  poU(7  t^o. 
^047,  while  T.  C  Joseph  was  only  chafed 
27  per  cent  advance  payment  <m  policy  No. 
81.691. 

*'S.  B.  Barker's  advance  caA  payment  was 
20  per  eent  under  polltiy  Ko.  28,242,  W.  A. 
Oler'B  26  per  coit  xaaOer  policy  No.  86,756, 
Arthur  Smith's  was  80  per  cent  under  policy 
Na  81,225,  Chaai  Bramer's  SI  per  cent!  un- 
der policy  Na  83,835,  N.  D.  Tower's  was  fSi 
per  cent  under  policy  Na .  42,228,  and  Isaac 
W.  Galyen'a  was  40  per  cent  under  policy 
Na  80,469. 

"Mr.  Grant  Hnm^  who  owns  a  suburban 
borne  near  this  city,  was  cbarfed  ^00  per 
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bandred  for  combioed  Insurance  for  5  years, 
as  was  also  Mr.  E).  EL  Lugeanbeal,  who  re- 
sides in  the  Tillage  of  Montana,  this  county. 

"These  two  properties  are  what  Is  known  as 
detached  risks,  that  is,  no  hazard  from  other 
property. 

"Mr.  J.  S.  McEntIre,  of  Sonth  Mound,  and 
Mr.  F.  M.  Liston,  of  Aitamont,  Kansas,  both 
carried  a  policy  In  the  Alliance  on  property 
much  more  hazardous  than  was  Mr.  Hume's 
or  Mr.  Lugeanbeal'B,  yet  they  were  charged  a 
much  less  rate. 

"This  is  only  a  few  samples  of  what  has 
been  done  by  this  Alliance  company  and  Its 
agents  around  Parsons,  and  there  are  scores 
of  similar  cases. '  They  seem  to  have  no 
settled  plan  on  which  to  write  Insurance, 
diarglng  all  kinds  of  rates,  issuing  a  change- 
able policy,  having  some  of  Its  members  to 
pay  more  than  others;  In  fact,  doing  business 
on  a  "hnppy-go-lucky,"  "hlt-or-miss"  plan, 
and  it  is  difficult  to  understand  where  all 
the  members  are  getting  the  "mutual"  bene- 
flte,  abont  which  the  agents  of  that  company 
talk  BO  much.  Where  do  you  come  in  on  that, 
brother? 

*^he  fanners  hare  been  woefully  misled 
by  this  company.  A  close  inspection  at  their 
policies  and  methods  of  doing  business  will 
show  this,  and  it  is  no  wonder  thiat  4,360 
members  quit  that  company  in  1903.  Look  at 
your  annual  statement  for  that  year  and  see 
U  tiiose  figures  are  not  right 

"[The  annual  statement  of  this  company 
fbr  the  year  1902,  shows  at  Items  6  and  7,  in 
"Resonrces",  that  "cash  in  office  and  In  bank 
Decemb^  Slst,  1902",  amonnted  to  91318.07. 

"EXh^r  statement  for  the  year  1903  shows 
In  Item  "I**  in  "Income"  that  "cash  In  com- 
pany's office  and  d^)08itt!d  In  bank  December 
Slst,  1002".  amonnted  to  $G4.4Ca07,  a  dis- 
crepancy of  $82,^  for  ttie  same  Items  and 
the  same  time. 

"[The  company  made  affida^t  ttiat  each  of 
4hese  were  correct  Ton  men  who  are  In- 
sured in  the  Alliance  company,  Just  get  your 
statements  and  see  if  this  is  correct  and 
thesB  make  up  your  minds  as  to  which  one  of 
these  statements  the  company  means  to  go  by, 
as  evidently  their  affidavit  Is  wrong  in  one 
or  the  other.  Ask  them  to  explain. 

"[For  additional  facts  and  flgnres  In  re- 
gard to  the  methods  employed  by  this  "won- 
derfully constructed"  Farmers'  Alliance  In- 
Borance  Co.,  and  for  the  best  farm  insurance 
obtainable,  call  on  or  address  A.  B.  Williams, 
Parsons.  Kansas.]** 

The  flrat  assignment  of  error  urged  Is  that 
the  court  erred  In  overruling  the  motion  to 
quash  the  information  for  the  reason  that 
section  2271,  G^.  St  1901,  which  defines  the 
crime  of  libel,  does  not  make  the  defamation 
of  a  corporation  a  crime;  that  the  word 
"person"  does  not  Include  a  corporation. 
Section  2271,  Gen.  St  1901,  provides:  "When 
the  term  'person'  or  other  word  Is  used  to 
designate  the  party  whose  property  is  the 
subject  of  an  offense,  or  against  whom  any 


act  Is  done  with  Intent  to  defraud  or  Injure, 
the  term  may  be  construed  to  include  the 
United  States,  this  state,  or  any  other  state 
or  territory,  or  any  public  or  private  corpo- 
ration, as  well  as  an  Individual."  The  charge 
of  criminal  libel  Is  the  charging  of  an  act 
done  with  Intent  to  Injure,  and  the  word 
"person,"  as  used  in  this  section  defining  the 
crime,  Includes  a  private  corporation  as  well 
as  an  individual.  State  v.  Herold,  9  Kan. 
194 ;  State  v.  Boogher,  3  Mo.  App.  442. 

Again,  It  Is  urged  that  the  court  erred  In 
not  requiring  the  prosecution  to  introduce  all 
or  none  of  the  "bunco"  circular  In  evidence. 
The  portion  Inclosed  in  brackets  was  offered 
by  the  state  and  was  admitted  by  the  court 
over  defendant's  objection  that  the  whole,  if 
any,  of  the  circular  should  be  read.  The 
part  of  the  circular  relating  to  different 
charges  for  insurance  to  different  policy  hold- 
ers seems  particularly  to  explain  and  qualify 
a  portion  of  the  caption,  viz.:  "Startling  ex- 
posure of  the  methods  employed  by  the 
Farmers'  Alliance  Insurance  Company,  of 
McPherson,  Kansas."  These  lines  of  the 
caption  being  Included  In  the  portion  of  the 
circular  alleged  to  be  libelous,  all  matter  in 
the  circular  relating  to  the  same  subject  or 
In  any  way  qualifying  the  alleged  libelous 
portion  should  have  been  offered  In  evidence 
by  the  state  and  admitted  by  the  court  The 
last  paragraph,  however,  of  the  circular  in  no 
way  explains  or  qualifies  any  portion  thereof 
which  Is  alleged  to  be  libelous,  and,  as  there 
is  a  measure  of  discretion  in  the  trial  court  In 
the  matter,  we  cannot  say  the  court  erred 
materially  In  overruling  the  objection  as 
made. 

Among  the  instructions  complained  of  ia 
the  following:  "The  circular  Introduced  In 
evidence  headed  'Buncoed'  Is  libelous  and 
contains  various  libelous  charges:  First 
The  word  'bunco'  means  to  swindle  or  to  rob 
by  the  game  bunco  or  in  a  similar  manner; 
and  the  word  'buncoed*  used  at  the  bead  of 
the  circular  In  question  means  that  some 
one  had  been  swindled,  robbed,  defrauded  of 
his  money  or  property.  In  the  manner  stated 
in  the  circular.  Second.  That  the  condi- 
tions of  the  policy  of  Insurance  held  by  A.  J. 
HIgglnbottom  Issued  by  the  Farmers*  Al- 
liance Insurance  Company  had  been  changed 
by  the  company  after  the  policy  had  been  is- 
sued, and  by  reason  of  such  change  the  said 
A.  J.  HIgglnbottom  bad  been  defrauded  of 
one-half  the  loss  under  his  policy  caused 
by  a  windstorm.  Third.  •  *  *  Each  of 
the  three  charges  above  mentioned  contain- 
ed In  this  circular  is  libelous  of  Itself. 
'  •  •  In  order  that  the  defendant  may 
Justify  the  publication  of  the  circular,  it  must 
appear  from  the  evidence  that  each  and  all  of 
the  three  charges  above  referred  to  are  tme." 
A  reading  of  the  circular  will  disclose  that 
tb«  part  of  the  instruction,  headed  "Second," 
does  not  contain  a  fair  statement  of  the 
portion  of  the  circular  to  which  It  r^rs. 
The  effect  of  that  portion  of  the  ^rcular  is 
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ttiat      13m  tmna  (tf  flie  poller  bdd  b7  Mr. 
Hisglnbottom  tbe  eoa^uy  bad  a  right  to 
change  the  conditions  thereof;  that  Uiat^vr 
bottom^  attentttm  had  been  called  to  tbat 
fact  oTor  a  year  before;  that  on  doae  In^ 
epectlon  of  hto  policy,  be  ftnmd  thla  to  be  tbe 
fact  This  does  not  ctuu^  a  wrongful 
cbuige  In  tbe  polkTi  but  a  rightful  change, 
and  doea  not  charge  tbat  Hlgginbottom  was 
defrauded  thereby,  and  the  Instmctlim  la 
materially  encamms  In  this  respect  A  mall- 
dons  defamation  of  a  corporation  made  pub- 
lic by  any  printing  tending  to  expose  It  to 
pnbUc  hatred,  contempt  or  ridicule,  or  to 
deprive  It  of  tbe  beneflte  of  public  confidence,  . 
Is  a  libel,  and  on  the  trial  of  a  case,  where  a  i 
printing  Is  Introduced  In  evidence  which  so  I 
toids.  It  Is  proper  for  the  court  to  Instruct  | 
the  jury  that  It  Is  libelous.  If  not  trae.  The  . 
portion  of  tbe  drcnlar  referred  to  under  the  . 
head  of  'Second'  Is  not  libelous  per  se,  as  be- 
fore Indicated.  And  the  instruction  of  tbe  i 
court  that  In  order  to  justify  the  publication. 
It  must  appear  from  the  evidence  that  tbis  ; 
part  of  the  cba^  la  true.  Is  erroneous.     .  I 

It  seona  mmeoesury  to  discuss  other  er-  '• 
Ton  assigned. 

The  Judgment  of  ttie  district  court  Is  re- 
versed, and  a  new  trial  Is  ordered.  All  the 
Justices  concurring. 


m  ioju  id 

NAOIiB  V.  TIEPERMAN. 
(Supreme  Conrt  of  Kansas.    Jane  0,  1906.) 

1.  Taxation— Hubbard  ahd  Wife— Dutt  to 
Pat  Taxes. 

The  mere  fact  that  the  relation  of  hus- 
band and  wife  exists  does  nnt  impose  npon  either 
spouse  a  legal  or  moral  obligation  to  pay  taxes 
uDon  real  estate  owned  by  the  otiier. 

[Ed.  Notf>^ — ^Por  cases  In  point,  SM  voL  45, 
Cent  Dig.  n^xation,  I  178.1  ^ 

2.  Samb— Rbax.  Pbofbbtt. 

One  spouse  has  no  estate  In  the  real 
property  of  the  other,  and  has  no  Interest  there- 
in by  virtue  of  such  relatioui  which  Imposes 
a  leffal  or  moral  oblIf!8tion  to  pay  taxes  upon 
the  real  estate  of  the  other. 

[Ed.  Note. — For  cases  in  point  see  vol.  43, 
Gent.  Dig.  Taxation.  I  179.] 

S.  ?AHE  — Sau  tob  Taxes  -~  Pubchasb  bt 

WiTE. 

A  wife,  not  being  in  possession  or  receiv- 
ing the  rents,  and  not  betn;;  under  any  other 
lefral  or  moral  obligation  to  pay  taxes,  ma;  ac- 
quire title  to  land  owned  by  her  bnsband  and 
others  by  pnrcbase  at  a  sale  for  tazeii.  or  by 
pur«hasinfr  &  tax  sale  certificate;  provided,  such 
pnrcbase  Is  made  in  good  faith  and  with  her 
own  money. 

[Ed.  Note. — For  cases  in  point  see  vol.  49^ 
Cent  Dig.  Taxation,  |  1367.] 

Johnston,  C.  J.,  and  Greene,  J.,  disaentlng. 

(Syllabus  by  the  C!ourt) 

Error  from  District  Court  Stafford  Coun- 
ty; J.  W.  Brlnckerboff,  Judge. 

Action  by  Paul  R.  Nagle  against  Louis 
Tleperman.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

The  plaintiff  In  error  brought  ttils  suit  In 
the  district  court  of  Stafford  county  against 


tbe  defendant  In  oror,  dalndng  to  be  tiie 
owner  of  a  two-thirds  Interest  In  a  one-half 
section  of  land  In  said  county,  that  the  de- 
fendant was  In  possession  of  the  same  and 
owned  an  undivided  one-third  interest  tbere- 
in.  and  Hut  defendant  entirely  excluded  the 
plaintiff  from  the  possession  thereof.  The 
petition  also  asked  for  a  partition  of  Bald 
lands  according  to  tiie  Interests  alleged.  It 
appears  Without  controversy  that  In  1883  3. 
W.  Fike  and  Henry  Pike  and  their  sister, 
Anna  Fike,  became  Joint  owners  of  the  land 
In  equal  portion,  but  that  the  legal  titie  was 
taken  In  the  names  of  the  two  brothera.  That 
in  1887  J.  W.  Fike  and  his  wlfe^  Katie  M. 
Fike,  and  tbe  brotho-.  Henry  Fike,  conveyed 
an  undivided  one-third  Interest  in  the  land 
to  thdr  sister,  Anna  Fike.  The  deed  of 
conv^ance  was  not  recorded  until  May  IS, 
1901.  None  of  the  Fikes  ever  resided  In  the 
state  of  Kansas.  The  taxes  for  the  year  1888 
not  having  been  paid,  tbe  land  was  sold  for 
taxes  In  1888,  and  a  tax  sale  certificate  Issued 
therefor  to  one  W.  P.  Peter.  In  August  1902, 
Katie  M.  Fike.  the  wife  of  J.  W.  Fike,  out 
of  her  own  separate  estate  and  individual 
funds,  procured  an  assignment  of  such  tax 
sale  certificate  to  herself,  and  a  tax  deed  was 
issued  by  the  county  clerk  of  said  county 
to  her  for  said  land  on  the  6tb  day  of  Decem- 
ber, 1892,  and  the  tax  deed  was  recorded 
on  the  same  day.  Immediately  after  receiv- 
ing said  tax  deed  she  took  actual  possession 
of  the  land  and  continued  in  tbe  possession 
thereof  until  she  sold  the  same  to  tbe  defend- 
ant In  February.  18B9,  Katie  M.  Fike  and 
her  husband.  In  consideration  of  $1,600,  made 
and  delivered  to  ttie  defendant  a  general  war- 
ranty deed  for  all  of  the  real  estate  In  contro- 
versy, and  said  deed  was  recorded  In  Stafford 
county  on  tbe  4th  day  of  April,  1809.  That 
on  tbe  29th  day  of  April,  1901,  Henry  Fike 
and  Anna  Fike  by  separate  quitclaim  deeds, 
In  consideration  of  960  each,  conveyed,  or 
attempted  to  convey,  an  undivided  one-third 
Interest  in  said  lands  to  the  plaintiff  in  error. 
T^ls  action  was  commenced  on  the  ITth  day 
of  BCay,  1901.  The  case  was  tried  at  the 
February,  1906,  term  of  tbe  district  court  of 
Stafford  county  and  resulted  In  a  Judgment 
in  favor  of  the  defendant  and  the  plaintiff, 
aa  plaintiff  in  error,  brings  the  case  here. 
Since  this  action  was  commenced  In  this 
court  tbe  defendant,  Louis  Tleperman,  has 
died,  and  the  action  has  been  revived  in  this 
court  In  the  name  of  his  lawful  heirs. 

T.  W.  Moseley,  for  plaintiff  In  error.  Oeo. 
A.  Vandeveer  and  F.  L.  Martin,  for  defend-  ■ 
ant  In  error. 

SMITH,  X  .  Cafter  atattaiB  the  facts). 
This  is.  In  ^ec^  an  actitm  to  have  a 
tex  deed  issued  to  Katie  M.  Fike  ad- 
Judged  void,  at  least  as  to  a  two- thirds  inter- 
est In  the  land  in  question.  If  flie  tax  deed 
Is  void,  tiie  plaintiff  Is  entitied  to  recover  an 
Interest  In  the  land,  otherwise  tiie  defendant, 
as  the  court  below  adjudged,  wa|i  the  sole 
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cnrner  of  tiie  Innd  at  ttie  time  of  tbe  com- 
mencement of  the  action.  If  llie  plaintiff  la 
entitled  to  recover  any  Interest  In  tbe  land, 
ibe  Judgment  of  Uie  conrt  belov  Should  be 
reveraed.  Otherwise  It  should  be  affirmed. 
Section  7G80,  Gen.  St  1901,  prOTldes:  **Any 
suit  or  proceeding  against  the  tax  purchaser, 
bis  heirs  or  assigns,  for  the  recovery  of  lands 
sold  for  taxes,  or  to  defeat  or  avoid  a  sale 
or  conveyance  of  lands  for  taxes,  except  In 
cases  where  the  taxes  have  been  paid  or  the 
land  redeemed  as  provided  by  law,  shall  be 
commenced  wltbtn  five  years  from  the  time 
of  recording  the  tax  deed,  and  not  there- 
after." The  tax  deed  In  question  had  been 
recorded  nearly  twice  five  years  before  the 
commencement  of  ttds  action,  and  the  taxes 
had  neither  been  paid,  nor  had  the  land  been 
redeemed  "as  prorlded  by  law,"  unless  Katie 
M.  Fike,  as  the  wife  of  one  of  the  co-tenants, 
Is  by  reason  of  such  marriage  relation  dls- 
qualtfled  from  acquiring  the  title  to  the  land 
hy  a  tax  deed,  and  her  attempt  to  do  so 
amounts  to  a  payment  of  the  taxes  or  to  a 
redemption.  The  question,  then,  to  which  the 
plaintiff  asbs  an  affirmative  answer,  and  the 
defendant  a  negative  answer.  Is  the  sole 
question  for  our  consideration  In  the  case: 
Where  the  marriage  relation  exists,  can  one 
apouse  who  la  not  In  the  possession  and  is  not 
deriving  beneffts  from  the  land  of  the  other, 
in  good  faltb  and  with  his  or  her  separate 
means,  acquire  the  titie  to  such  land  of  the 
other  or  to  land  of  which  tbe  other  la  a 
co-tenant,  by  a  tax  deed?  The  answer  to 
this  question  depends  upon  whether  or  not 
one  eponse  has  spch  an  Interest  or  estate 
In  tbe  real  property  of  the  other,  by  virtue 
of  such  relationship  alone,  as  Imposes  upon 
him  or  her  eltiier  a  legal  or  a  moral  obliga- 
tion to  pay  'taxra  upon  the  real  estate  of  the 
other,  llie  common  law  and  the  decisions  of 
the  courts  of  sister  states  where  marital  re- 
lations and  llie  rights  of  the  spouses  are  es- 
wntlally  different  from  such  relations  and 
rights  under  the  Oonstttution  and  laws  of 
this  state,  afford  us  little  or  no  aid  In  arrlT' 
Ing  at  the  proper  determination  of  titls  case. 
The  dedslons  of  the  courts  of  this  state,  and 
Indeed  the  decisions  of  this  court,  have  been 
conflicting  upon  the  question,  and  It  Is  hoped 
by  this  decision  It  may  be  satisfactorily  set- 
tied,  and  that  property  rights  hivolved  may 
be  permanently  determined.  It  Is  of  great 
Importance  that  a  right  so  frequentiy  called 
In  question  should  be  settled  and  determined. 

At  the  very  formation  of  our  state  a  rad- 
ical departure  from  the  common^law  relations 
between  husband  and  wife  was  provided  for. 
Section  6,  art  15,  of  our  Oonstitutlon.  reads: 
"The  Legislature  shall  provide  for  the  pro- 
tection of  the  rl^ts  of  women,  In  acquiring 
and  possessing  property,  real,  personal  and 
mixed,  separate  and  apart  from  the  husband; 
and  shall  also  provide  for  their  equal  rights 
in  the  possession  of  their  children."  In  the 
•bedience  to  this  ctmstltutlonal  mandate,  the 


Legislature  enacted  tiie  "married  woman's 
adf'  whldi  reads  as  follows: 

"Section  1.  The  property,  real  and  po*- 
sonal,  which  any  woman  in  this  state  may 
own  at  the  time  of  her  marriage  and  tlie 
rfflits.  Issues,  profits,  or  proceeds  thereto, 
and  any  real;  personal  or  mixed  property 
which  shall  come  to  her  by  descMit,  devise 
or  t>eqaest  or  the  gift  of  any  person  except 
her  husband,  shall  r^aln  her  sole  and  sep- 
arate property,  notwithstanding  her  mar- 
riage, and  not  be  subject  to  the  disposal  at 
her  husband  or  liable  for  Us  debts. 

"Sec.  2.  A  married  woman,  while  the  mar- 
riage relaticm  subsists,  may  bargain,  sell 
and  ocmv^  her  real  and  iwrsonal  property 
and  enter  into  any  ccmtract  with  reference 
to  the  same  In  the  same  manner,  to  tbe 
same  extent,  and  with  like  effect  aa  a  mar- 
ried man  may  In  relation  to  his  real  and 
personal  property. 

"Sec.  8.  A  woman  may,  whUe  married, 
sue  and  be  sued,  in  the  sanw  manner  as  If 
she  were  unmarried. 

,  "Sec  4.  Any  married  woman  may  carry 
on  any  trade  or  business;  and  perform  any 
labor  or  services,  on  her  «ole  and  separate 
account;  and  the  earnings  of  any  married 
vroman  from  her  trade,  business,  labor  or 
services  shall  be  uer  sole  and  sqwrate  prop- 
erty, and  may  be  used  and  Invested  by  htr 
in  her  own  name.** 

Oen.  St  1901,  C  62.  Sfi  4019-4022. 

The  spirit  and  Intent  of  the  constltntional 
provision  should  l>e  recognized  the  conrte 
in  tbe  interpretation  of  the  law  relating  to 
married  women  as  implicitly  as  it  was  the 
duty  of  the  L^Islature  to  r^rd  It  in  pass- 
ing a  law  to  give  it  effect  And  tiie  courts 
of  this  state  should  Ignore  any  principle 
of  the  common  law  and  the  decisions  of  any 
sister  state,  although  sustained  by  never 
so  high  authority.  If  they  conflict  with  the 
spirit  of  this  constitutional  provision  or  with 
the  letter  or  spirit  of  this  statute.  And  tuis 
In  the  main  Is  the  history  of  the  decisions 
of  this  court  Step  by  step  these  decl^ons 
have  discarded  the  shackles  which  the  com- 
mon law  placed  upon  married  women,  and. 
passing  beyond  the  mere  letter  of  the  stat- 
ute by  Interpretation,  have  advanced  toward 
the  real  spirit  of  the  constitutional  provi- 
sions. With  the  added  powers  and  rights 
they  have  accorded  to  married  women,  they 
have  also  Imposed  upon  them  added  respoitsl- 
blUtles.  And  with  the  decreased  power  of  tbe 
husband  over  the  person  and  property  of 
the  wife  have  come  decreased  responsibili- 
ties, especially  for  the  care  of  her  property. 
If  she  participates  In  crime,  it  is  no  longer 
presumed  that  she  does  so  by  the  compulsion 
of  her  husband.  She  Is  as  fully  amenable  to 
the  law  as  he ;  Judgment  la  rendered 
against  her  on  her  promissory  note,  although 
she  may  only  be  a  surety ;  she  moj  contract 
her  services  and  skill  In  the  future,  and  Is 
liable  for  damages,  If  she  falls  to  perform 
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tbe  omtrBct,  anft  If  aba  perfonu  It,  ma7  re- 
cover the  Talne  of  bar  serrices.  Wltbont  any 
separate  estate  she  may  pai-chaBe  property 
on  credit,  and  lier  obligation  to  pay  la  valid. 
Sbe  la  liable  vjfon  her  corenanta  of  warranty 
In  a  deed  In  wblch  ahe  Jolna  with  her  hus- 
band for  the  conveyance  of  bis  land.  Indeed, 
It  Is  almost  literally  true,  aa  said  by  Justice 
Valraitlne,  fai  State  r.  nendrli^B,  82  Kan. 
664,  4  Paa  iwa:  "And  In  Kansas,  women 
have  all  tbe  rlgbtB  and  prlTlIiCpee  that  men 
bare^  except  merely  that  tfa^  cannot  vote 
at  genwal  electknuL"  In  Harrington  t. 
Lowe  (Kan.)  8*  Pac.  670^  a  well-oonsldered 
(Vlttton,  by  Justice  Bnndi,  unanimously  con- 
curred In  tbe  othor  manbera  of  tbe  court, 
it  la  said:  "Therefore  the  one^wnKm  Idea 
of  the  marriage  rdatlon,  as  expounded  tbe 
oommon-law  -autborltleB,-  can  no  loi^^  be 
made  ttie  touchstone  of  a  manrled  woman*a 
rights  or  capacities  in  this  state.  ■  Her  pow- 
ers and  responaibliidee  do  not  depend  upon 
the  prlndite  of  unity,  but  vpon  the  principle 
of  dlTerslty."  GouTersely,  it  is  erldent  that 
tbe  aoove  excecp^  If  affiled  to  tbe  ri^^ts, 
capacities,  powers,  and  respcmslbllltles  of  a 
married  man,  would  be  equally  true.  He  is 
no  longer,  by  virtue  of  his  relation,  tbe  own- 
er, nor  erat  the  trustee,  of  bis  wife's  prc^ 
wty<  He  may  si^  to  or  boy  from  her  as 
freely  as  wltii  a  third  person,  and  If  hts 
contracts  with  her  are  in  good  faith  and  for 
a.  fair  conslderatloit  bis  and  her  creditors 
are  aa  belptesa  to  interfere  aa  they  would  be 
to  interfere  with  bis  deallnga  with  a  Iblrd 
peraon. 

In  view  of  the  profound  admiration,  and 
even  veneration,  which  every  true  lawyer 
must  feel  for  tiut  grand  system  of  Juris- 
prudence icnown  as  tbe  common  law,  which 
bas  Indicated  tlu  blgh-water  mark  of  ad- 
vancing dvlllaatlan  for  at  least  four  cen- 
turies, and  baa  been  Illuminated  by  tbe  rea- 
soning and  refl Dement  of  the  greatest  minds 
of  those  ages,  It  .Is  not  stnnge  that,  In  tbe 
advancing  march  toward  a  hi^ier  clTlllza- 
tlon  and  a  greater  freedom  fOr  one-half  of 
tbe  pet^le  of  Kansas  iwovlded  for  Iban  in 
tbe  Oimstltntlon  of  Kanaaa,  even  the  highest 
court  in  tbls  state  should  occasionally  take 
a  backward  glance  and  a  receding  step^ 
Tbla  is  In  accord  with  all  tba  impulses  of 
our  nature  and  with  the  history  of  all  aodal 
and  Judical  'advancement.  Thus  we  find 
that;  after  thla  court  had  decided.  In  Broquet 
r.  Warner,  43  Kan.  48,  22  Pac.  1004,  19  Am. 
St  Bep.  124,  in  accor&ance  with  the  numer- 
oos  previous  decisions  of  this  court  aa  to 
the  right  of  husband  and  wife  to  Invest, 
manage,  and  control  bla  or  bee  separate  for- 
tone  Independent  of  the  other,  that  the  mere 
fact  of  marriage  does  not  Impose  upon  the 
husband  any  obligations  to  pay  texea  upon 
bis  wife's  land,  and  of  Itself  does  not  dlsr 
qoallfy  him  from  acquiring  title  thereto  by 
tax  deed,  this  court,  in  Warner  v.  Broquet, 
54  Kan.' 649.  39  Pac.  228,  overruled  the  form- 
er decision.  Let  us.  thai,  examine  these  two 


deolslaiB,  Blnee  botti  cannot  be  right,  to  see 
whldi,  if  eitbw,  la  In  wxotA  with  the  con- 
stitutional provision  and  with  tbe  stetute 
enacted  therennder.  Tbe  statute  above  quot- 
ed guarantied  to  every  married  woman  that 
the  property  which  she  bad  at  her.  marrli^, 
with'  tbe  rents,  Issues,  and  profits  thereof, 
should  remain  her  sole  and  separate  pn^Msrty 
and  not  anbject  to  dlqiMBal  by  her  husband 
nor  liable  toe  bla  debta;  that  ebe  might 
bargain,  sell,  and  convey  her  property  and 
m^t  enter  Into  any  omtract  with'  reference 
to  the  same,  to  the  same  extent  and  ^ect 
as  might  any  married  man  ;  tiiat  she  m^t 
carry  on  any  trade  or  business;  .and  that 
her  earnings  txom  a  trade  or  biulness,  labor, 
or  services  would  remain  ber  s^^arate  prop- 
arty  and  might  be  used  and  invested  by  ber 
In  her  own  name.  This  court,  by  repeated 
decisions,  bas  Intopreted  this  statute  to 
mean  that  a  woman  may  not  only  s^  and 
convey  ber  property,  but  may  buy  it  for  cash 
or  on  credit  or  may  barter  for  It  Mrs.  FQce 
bought  the  tax  owtlflcate  fn«i  W.  P.  Peter, 
and,  irince  it  is  agreed  that  ahe  bought  it 
with  ber  own  mon^.  the  presumptim  Is 
that  the  mon^  was  derived  from  inoperty 
which  Bbe  had  at  the  time  of  ber  marriage, 
or  bad  Inherited,  or.  that  she  had  acquired 
It  ber  own  labor,  teade^  or  business,  or 
tram  the  proflte  of  ber  h^vldual  Investr 
maits.  In  ^ther  case  sbe  had  the  absolute^ 
unqualified  right  under  the  statute  to  Invest 
It  In  bar  own  name,  and  tiiat  It  should  not 
be  subject  to  tbe  disposal  of  hor  husband  nor 
liable  for  bla  debts.  Sbe  did  Invest  It  in  her 
own  name,  and,  if,  tbe  statute  meana  anjr- 
tbing.  sbe  was  entitled  to  the  beneflte  of  her 
Investment  wbl<di  was  the  tlUe  to  tiie  land 
sold  for  taxes,  provided  it  was  not  redeemed 
according  to  law. 

Harking  back -to  tbe  rule  of  the  oomnKm 
law.  It  Is  contended  that,  as  bee  husband 
could  not  acquire  tbe  title  of  bla  co-tenanto 
to  the  land  In  question,  BIrs.  Pike  could 
not  so  .  acquire  such  title.  It  is  said  In 
Warner  v.  Broquet  BUpra:  "Both  husband 
and  wife  have  an  Interest  dtber  direct  or 
Indirect,  in  each  other'a  real  estate.  These 
Interests  and  the  mntual  oonfitoice  which 
ou^t  to  exist  between  husband  and  wife 
forbid  either  from  ot>taIning  a  tax  title  opon 
the  real  estate  of  tbe  otha."  to  aroly  thla 
rule  to  tills  case  would  be  to  daiy  to  Mrs. 
Flke  aritltrarlly,  and  In  d^eraice  to  a  com- 
mon-law rul^  a  right  which  tbe  statute 
eqiressly  confers  vptm  all  married  women. 
It  would  subject  ber  money  or  property  to 
disposal  by  her  busAtand,  and  would  make  the 
same  liable  for  tbe  paymait  of  bla  debts. 
If  sbe  obtained  no  title  by  the  purchase  of 
the  tax  sale  certificate,  the  securing  of  the 
deed,  and  tbe  iwyment  of  taxes  on  the  land 
for  many  years,  any  creditor  of  her  husband 
could  have  levied  upon  and  sold  his  Interest 
In  the  land  as  could  also  the  creditors  of 
his  co-tenants  their  Interests,  free  and  clear 
of  any  lien  or  claim  of  hers.  U  It  was  a 
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Toluntary  payment  of  her  bnsband's  and 
bU  co-tenants*  taxes,  she  would  have  no 
remedy  to  recov^  the  mon^  paid  from  him 
or  them.  And,  hi  case  of  the  partition 
of  the  land  between  the  hnsband  and  bit 
co-tenants,  he  would  have  no  recourse  to  re- 
cover from  them  the  taxes  which  his  wife 
had  Toluntarliy  paid  for  them.  .  Again,  Katie 
M.  Flke  never  having  been  a  resident  of  the 
state,  ber  husband  and  bis  co-tenants  could 
have  sold  and  conveyed  tbe  entire  Interest 
in  the  land  without  her  consent  and  free 
from  any  lien  or  claim  In  ber  favor,  even 
as  the  co-tenants  have  attempted  to  do  In 
this  case.  Furthermore,  as  Katie  M.  Flke 
has  sold  and  by  warranty  deed  conveyed 
to  tbe  defendant  In  error  tbe  land  In  question 
for  tbe  consideration  of  $1,500,  If  she  ac- 
quired no  title  by  her  tax  deed,  she  is  re- 
sponsible In  damages  to  her  grantor  under 
ber  warranty.  Thus  the  common-law  theory 
not  only  denies  to  a  married  woman  the 
rights  accorded  to  ber  by  the  laws  of  tbe 
state,  but.  If  applied  to  this  case,  would  be- 
come the  Instrument  of  fraud.  It  would 
render  the  records  of  the  connty  unreliable 
as  an  evidence  of  title  to  land.  The  tax 
deed  had  been  of  record  much  more  than  five 
years.  It  contained  no  Information  that  tbe 
grantee  therein  was  the  wife  of  one  tenant 
in  common  of  the  land.  ~  Tbe  coimty  treasur- 
er's book  showed  neither  that  tbe  taxes  bad 
been  paid  or  that  the  land  had  been  redeemed 
according  to  law.  Lawyers  advised  that  all 
action  against  tbe  tax  deed  was  barred,  and 
that  the  grantee  therein  had  and  conld  oon- 
v^  good  title.  Belying  on  these  records,  and 
thus  advised,  the  defendant  bought  tbe  land 
for  $1,600.  If  the  theory  should  prevail,  he 
conld  pocket  his  loss  or  seek  bis  remedy 
against  bis  goarantor  In  a  distant  state, 
there,  perchance,  to  discover  she  Is  insolvent. 
On  tbe  other  hand,  Henry  and  Anna  Flke  are 
entitled  to  little  consideration.  Knowing 
tbeir  land  was  subject  to  taxation,  they  gave 
It  no  attention  for  13  long  yean.  I^elr 
grantee,  the  plalntlflT  in  error,  has  no  greater 
equities.  For  a  trifling  consideration,  he 
bought  a  lawsuit,  hoping  to  reap  where,  not 
he,  but  others,  had  sown. 

Katie  M.  Fike's  Interest  in  the  land,  prior 
to  ber  purchase  of  the  tax  sale  certificate, 
was  quite  analogous  to  tbe  interest  of  an 
belr.  Suppose  that  she  and  her  husband  had 
a  son,  an  only  child.  She  being  a  nouresl- 
d^t  of  the  state,  tbe  husband  and  father 
could  have  disposed  of  his  interest  In  thia 
land  without  the  consent'  of  the  wife  or  of  the 
son.  Upon  tbe  death  of  tbe  husband  and 
fathCT,  if  the  land  had  not  been  conveyed 
prior  thereto,  and  bad  not  been  necessary 
for  tbe  payment  of  his  debts,  tbe  wife  and 
soa  would  each  Inherit  one-half  In  value  of 
said  land.  It  could  not  be  cont«ided  that  the 
son  would  have  been  Incapable  of  procuring 
title  to  his  father's  land  by  tax  deed.  A 
mortgagee  might  have  had  an  Interest  in  tUa 
land  of  far  greater  value  than  the  Inchoate 


Interest  of  the  wife,  yet,  as  has  been  re- 
peatedly held  by  this  court,  he  could  b&ve 
acquired  title  to  the  entire  fee  by  tax  deed. 
It  Is  said  In  Busenbark  v.  Busenbark,  33  Kan. 
572.  7  Pac.  245:  "While  the  wife's  right 
and  interest  in  the  real  estate  of  her  husband, 
not  occupied  by  tbe  family  as  a  homestead. 
Is  inchoate  and  uncertain,  yet  It  possesses 
tbe  element  of  property  to  such  a  d^ree  that 
she  may  maintain  an  action  during  tbe  life 
of  her  husband  to  prevent  Its  wrongful  alien- 
ation  or  disposition  under  fraudulent  Judg- 
ments procured  and  consented  to  by  the  hus- 
band with  the  object  and  for  the  purpose  of 
defeating  the  wife's  right."  This  was  an 
action  for  divorce  by  the  wife  against  hex 
husband,  and  to  set  aside  fraudulent  Judg- 
ment, which  he  bad  consented  to  and 
procured  to  be  rendered  against  blm  for  tbe 
purpose  of  defrauding  bis  wife  of  her  rights 
In  case  of  divorce.  Upon  granting  a  divorce 
to  the  wife.  It  Is  by  statute  made  the  duty 
of  the  court  to  award  to  tbe  wife  all  of  her 
separate  property,  and  tbe  court  may  further 
award  her  such  portion  of  the  boaband'a 
property,  or  may  award  her  such  sum  In 
money  as  alimony,  as  seems  equitable.  If 
the  wife  has  no  separate  property,  tbe  court 
may  award  her  such  portion  of  his  prop- 
erty or  sum  In  money  out  of  his  estate  aa 
seems  equitable.  Tbe  Judgment  in  this  case 
might,  as  well,  have  been  ba^ed  upon  the 
personal  obligation  of  the  husband  to  sup- 
port and  maintain  his  wife.  A  Jodgmoit 
creditor  would  under  the  same  circumstances 
have  had  tbe  same  right  to  maintain  an 
action  to  prevoit  tbe  wrongful  alienati(m 
or  disposition  of  bis  debtor's  property  undw 
fraudulent  Judgments  procured  and  consent- 
ed to  by  the  debtor,  yet  it  would  not'  be 
contended  that  a  judgment  creditor  has 
such  an  Interest  In  the  real  estate  of 
bis  debtor  that  be  conld  not  acquire  title 
thereto  by  a  tax  deed.  The  case  of  Bnsen- 
bark  T.  Busenbark,  supra,  and  Munger  t. 
Baldridge,  41  Kan.  236,  21  Pac.  139,  13  Am. 
St  Bep.  27G,  base  tbe  argum«it  that  the  wife 
has  a  present  Interest  and  property  In  the 
real  e^ate  of  her  husband  upon  the  provision 
of  the  statute  of  descents  and  distributions, 
which  provides:  "One-half  of  all  tbe  real 
estate  In  which  the  husband  at  any  time  dnr* 
Ing  tbe  marriage  bad  a  legal  or  equitable  in- 
terest which  has  not  b^n  sold  on  execution 
or  other  Judicial  sale,  and  not  necessary  for 
tbe  payment  of  debts  and  of  which  the  wife 
has  made  no  conveyance,  shall  under  direc- 
tion of  the  probate  court  be  set  apart  by  the 
executor  as  her  property  In  fee  simple  upon 
the  death  of  tbe  husband  If  she  anrrlTes 
him."  Gen.  SL  1901.  i  2510.  The  argument 
IB  fallacious.  The  conclusion  does  not  fotlovr 
that  the  wife  has  a  present  property  Interest 
In  the  real  estate  of  her  hndiasd.  If  so, 
it  would  not  only  be  repugnant  to  the  torn- 
teenth  amendment  to  the  Oonstittrtion  of  tbe 
United  States,  In  that  the  property  interesOi 
of  the  wife  could  be  sold  on  an  execattoo 
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■gainst  ber  hmband  tai  an  artkra  to  wfalcfa 
■tie  Is  not  a  party.  Tbls  Is  not  due  process 
of  lav.  It  wonld  also  be  repn^ant  to  the 
Ccnstltatlon  and  statntes  of  Kansas  herela- 
befbre  cited.  At  most  tbls  statute  creates 
■n  Interest  In  tbe  bnsbsnd's  real  estate  wbldi 
attaches,  not  during  bis  Ufettme,  bnt  upon  bis 
death.  It  has  been  frequently  dedded  that 
the  husband  luui  tlw  nme  rights  In  tbe  prop- 
erty of  the  wife  that  tbe  wife  has  in  bis 
pnq>ert7  npui  tbe  death  of  tber,  revectlTelr. 
In  fact,  secttmi  2BS6,  Gen.  St  1901,  eipress^ 
■oproTldes.  Yet  tiie  Ccmstltiitton  of  onr  state 
before  cited  commands  the  Legislature  to 
make  prorislon  to  protect  tlie  rliiits  of  wnnen 
to  acquire  and  possess  real  prapettft  separate 
and  apart  from  the  husband,  and,  as  befine 
said,  the  Legislative  has  complied  with  the 
mandator  and  to  that  extent  tbe  act  of  the 
Legislature  has  tbe  potent  of  a  oomrtlto- 
tlonal  provisUm.  Nov  It  Is  Impossible  tm  a 
married  woman  to  own  real  estate  separate 
from  her  bosband,  and  at  the  same  time  for 
the  husband  to  bare  a  property  Interest  In 
tbe  sam&  It  seenv  uHoe  logical  to  say  that 
fbm  statute  last  above  quoted  was  enacted 
tor  the  protectiou  of  purchasers.  The  hus- 
band and  tbe  wife  each  baring  tbe  rlgtat  not 
imly  to  acquire  real  estate  from  othwav  but 
to  sell  and  couTcy  <me  to  the  other.  It  may 
have  bea  anticipated  tiiat  It  would  be  dlffl- 
eolt  for  third  parties  to  determine  their 
respective  riglits  In  lands  to  which  either 
held  the  legal  tltl&  It  Is  a  matter  of  pnb- 
Ue  policy  that  land  titles  should  be  kept 
flee  from  doidit,  and  that  the  imblle  records 
should  be  a  reliable  index  to  the  condition 
of  sndi  tlties.  Bowerer  this  may  be^  tiie 
■TgnmoDt  of  present  Interest  falls  wboi  iqh 
plied  to  this  ease.  Undw  the  proviso  to  the 
•ectlon  of  statute  last  above  quoted,  it  Is 
not  requisite  that  tbe  wife  sbonld  sign  bar 
husband's  deed  to  bis  land  to  divest  her  of 
tm  contingent  Interest,  when  at  the  time  of 
the  conveyance  she  had  never  been  a  resi- 
dent of  this  state. 

If  we  are  right,  in  our  eondnslons  thus 
far.  that  the  wife  has  no-present  Interest  in 
the  real  estate  of  her  husband  which  forbids 
her  from  obtaining  a  tax  title  on  his  real  es- 
tate, there  only  ranalns  to  determine  whether 
fv  not  the  "nuitnal  eonfldence,**  the  remain- 
ing gnnmd  for  the  dedsion  in  Warner  r.  Bro- 
qoet,  supra,  forbids  tiie  same.  As  a  complete 
answer  to  this  contention,  attention  Is  again 
called  to  Harrington  r.  Lowe,  supra.  Also 
the  followhig  ftom  flw  c^lon  of  Chief  Jus- 
tice Johnston,  in  Hnnger  v.  Baldrldge,  supra: 
"The  statntes  of  Kansas  recognise  no  con- 
flict of  Interest  between  [husband  and  wife], 
no  necesirity  to  protect  the  wife  against 
the  act  of  the  husband.  They  do  not  con- 
template that  wlbe  may  be  led  to  convey  her 
Interest  throng  fttar,  compulsion,  or  tbe  nn- 
doe  infinence  of  her  husbuid,  and  hence  we 
have  no  enactmoit.  as  srane  states  do,  that 
la  making  a  catTeyance  she  must  undergo 
a  private  examhiatlfm  by  sn  olBcer  to  learn 
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wheQm  she  Is  intimidated  by  ber  tausband 
•r  is  ezecntbig  ttie  convince  against  her 
wllL  On  tiie  contrary,  the  law  proceeds  npon 
the  theory  of  confidence,  good  faith,  and 
honest  dealing  between  buslumd  and  wlf& 
*  •  ***  In  ottier  words,  there  !■  no  pre- 
sumption that  ther  mutual  confidence  which 
should  exist  between  husband  and  wlte  has 
been  betrayed  by  dtber,  and  any  denial  of 
the  right  to  either,  baSed  on  such  assmnptlon. 
Is  a  wrong.  The  utmost  good  taltb  and  fair 
dealing  sbonld  be  and  is  demanded  of  each 
In  dealing  with  the  other,  and.  If  ^tber  Is 
wronged  by  a  breach  of  the  trust  and  con- 
fidence which  the  other  has  a  rl|^  to  rely 
upon,  the  eourte  of  our  state  are  sensitive  to 
afford  speedy  relief.  Instead  of  It  bdng  a 
fraud  or  wrong  upon  tbe  rlgtata  of  tbe  hu^ 
band  to  omintaln  the  title  of  the  wife,  ao* 
quired  under  tbe  tax  deed  In  this  cass.  It 
would,  as  before  indicated,  be  a  great  wrcmg 
to  talm  as  well  as  to  her  to  Oeoy  her  the 
righto  gma-sntled  to  her  under  tbe  OonsUtn- 
tlon  and  laws  of  tbe  state.  He  baa  recognized 
her  title  to  the  land  and  bos  necnted  with 
her  a  deed  of  general  warranty  therettor  to  the 
defoidant  The  prlndi^e  here  annndated 
has  been  asserted  in  Broquet  r.  Warner.  48 
Kan.  48,  22  Pa&  lOM,  19  Am.  St  Bep.  IM^ 
and  has  been  denied  In  Warner  r.  Broqnet, 
64  Kan.  S49,  89  Pac  228.  The  latter  case, 
so  far  as  It  overmlea  the  flmner,  staonld  In 
turn  be  overruled,  and  tbe  former  sbonld 
stand  as  a  correct  taterpretatloa  of  the  laws 
of  this  state. 

Tb^  jndgmoit  of  the  district  court  la  afr 
firmed. 

PORTStB  and  ORAVES,  JJ.,  ecmcur. 

GBEENB,  J.  (dissenting).  I  cannot  aa> 
sent  to  the  cmdnsion  arrived  at  the  ma- 
jority of  the  court  in  ttils  case.  That  we 
may  understand  the  question  to  be  decided, 
let  us  state  the  facta  upon  which  It  arises: 
J.  W.  FIke,  Howy  like,  and  Anna  Fike  were 
brothers  and  sisters  and  tmanta  in  common 
of  title  land  in  controversy.  None  of  them 
were  ever  In  Kansas.  WUIe  It  was  thus 
owned,  tbe  land  was  sold  for  taxes.  Before 
a  tax  deed  bad  matured,  Katie  M.  Flke^  tiw 
wife  of  J.  W.  Fike,  purchased  tiie  tax  sale 
certificate  with  her  own  separate  fonds  and 
caused  It  to  be  assigned  to  ber.  Aftmrarda 
and  at  the  proper  time  she  procured  a  tax 
deed  which  she  recorded  more  than  five 
years  before  the  present  action  was  commenc- 
ed. Subsequent  to  tbe  recording  of  tbe  tax 
deed  she  conveyed  tbe  land  by  warranty  deed 
to  the  defendant  After  sodi  conveyance 
•Henry  Fike  and  Anna  Fike  conveyed  qntt- 
ctalm  deed,  each  an  undivided  one-ttiird  In- 
terest to  the  land,  to  Paul  R.  Nagle,  tbe 
plaintiff  in  error.  Nagle  commenced  this  ac> 
tlon  to.  parUtlon  the  land,  claiming  to  be  the 
owner  of  an  undivided  two-thirds  Interest  by 
reason  of  bis  deeds  firom  Heniy  and  Anna 
Fike.  Tbe  defendant  waa  in  possession  and 
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pleaded  the  tax  title  to  Katie  M.  Fike  and 
tbe  warranty  deed  from  Katie  M.  Fike  to 
himself  as  a  complete  title  to  tbe  entire 
tract  of  land.  The  case  finally  tm-ned  npun 
the  qaestlon  whether  Katie  M.  Fike,  the 
wife  of  J.  W.  Fike,  one  of  the  tenants  In 
common,  conld  acquire  a  tax  title  to  land  in 
which  her  husband  was  an  owner  of  an  un- 
divided one-third  Interest  as  tenant  In  com- 
mon, and  the  answer  to  this  question  de- 
pends upon  whether  a  wife  has  a  present 
property  Interest  In  tbe  land  of  her  husband, 
other  than  the  homestead,  situated  In  Kan- 
sas. This  question  la  answered  1^  the  ma- 
jority In  the  negative,  and  consequently  It 
ia  held  that  one  of  the  spouses  may  acquire 
a  tax  title  to  the  landa  of  the  other,  situated 
Id  Kansas,  provided  the  tax  title  holder  has 
ased  his  or  her  own  money  in  the  purchase 
diereof.  From  this  cooclnslon  X  dissent^  and 
l^er  to  adhere  to  the  well-settted  law  of 
tbe  state  that  a  wife  has  a  present  existing 
[voperty  interest  in  all  lands  belonsing  to 
her  husband  situated  in  Kansas. 

A  very  consldwable  portton  of  the  opinion 
is  devoted  to  tbe  discussion  of  tbe  lights  of 
married  women  In  Kansas.  The  right  of  a 
married  woman  to  invest  her  m<mciy  In  prop- 
erty or  business  tndcveadent  and  apart  from 
fb»  control  of  het  husband  does  not  arise  In 
this  suit  It  is  not  decisive  of  any  question 
la  tills  controversy.  Under  the  laws  of  Kan- 
aas,  a  married  woman  may  sell  and  conv^ 
her  real  and  personal  property,  and  enter  in- 
to any  contract  with  reference  thereto  In  the 
same  mann»  and  to  tiie  same  extent  and 
with  like  effect  as  a  married  man  may  In 
relation  to  hts  real  or  personal  property. 
Whether  either  has  a  present  property  Inter- 
est in  the  lands  of  the  other  situated  in  Kan- 
sas, other  than  the  homestead,  is  an  entirely 
difrerent  and  Indcfiendent  question.  It  Is  not 
deniable  that,  where  two  or  more  persons  are 
united  in  Interest  in  real  estate,  irrespective 
of  tbe  nature,  quality,  or  extent  of  tbe  re- 
spective Interests,  neither  can  acquire  a  tax 
title  thereto  against  the  other.  It  is  the 
unity  of  intraest  In  the  subject  of  taxation 
that  deprives  one  of  the  spouses  from  ac- 
quiring a  tax  title  to  lands  belonging  to  tbe 
other,  and  not  the  unity  of  persona.  Tbe 
question  whether  a  wife  has  a  present  prop- 
er^ Interest  in  tbe  real  estate  of  her  husband 
was  first  presented  to  this  coart  In  Busen- 
bark  V.  Busenbark,  88  Kan.  572,  7  Pac.  245. 
That  waa  a  ease  where  the  wife  sued  for  a 
divorce  on  the  grounds  of  ^ctreme  cruelty 
and  gross  neglect  of  duty.  She  also  alleged 
that  her  husband  bad  fraudulently  and  col- 
luslvely  permitted  two  of  bis  dilldrai  by  a 
tormBv'  wife  to  procure  a  jn^^ment  against 
blm  in  a  large  amount,  upon  which  an  exe- 
cution bad  been  Issued  under  which  such 
judgment  creditors  were  attempting  to  sell 
a  large  amount  of  her  husband's  lands,  other 
tiian  their  homtetead,  and  thus  de^u^  her 
of  her  Interest  therein,  and  prayed  for  an 
injunction  to  restrain  tbe  commission  of  such 


acts.  .  A  temporary  Injunction  was  granted. 
The  defendant  answered  denying  tbe  fraud 
ulent  Intent  and  also  asked  for  a  divorce. 
The  judgment  creditors  also  answez^  Up- 
on a  final  hearing  the  trial  court  made  the 
Injunction  perpetual  It  clearly  appeared 
that  the  defendant  had  euffldait  other  per- 
sonal and  real  property  to  provide  for  him- 
self and  wife.  Tbe  Injunction  was  granted 
upon  the  theory  that  a  wife  has  a  pr^amt 
proppxty  Inteiest  in  all  the  lands  belonglog  to 
her  husband  situated  In  Kansas  which  she 
may  protect  and  preserve  by  an  appropriate 
action.  It  was  not  upon  tbe  theory,  as  ang- 
gested  in  the  opinion  of  the  majority,  that : 
"Upon  granting  a  divorce  to  the  wife  It  Is  by- 
statute  made  the  duty  of  the  court  to  award 
to  the  wife  all  of  ber  s^arate  property,  and 
tbe  court  may  fiurther  award  her  such  portkm 
of  tbe  husband's  property  or  may  award  ber 
such  Bom  in  m<mey  aa  alimony  as  seems  eqnl- 
table"  There  was  no  divorce  granted  in 
that  case,  nor  were  any  lands  set  apart  to 
the  wife  or  any  award  of  money  made.  The 
possession  and  use  of  tbe  homestead  waa 
awarded  to  ber,  and  a  few  articles  of  pwaon- 
al  property,  but  tbe  entire  real  estate  was  not 
apportioned,  but  was  cleared  of  the  fraoda- 
leat  judgment,  and  tbe  wife's  Interest  thwe- 
by  preserved.  The  defendants  prosecuted  er- 
ror  to  this  court,  and  the  question  decided 
was  that  a  wife  bad  a  present  property  in- 
terest in  all  lands  owned  by  her  husband 
situated  In  Kansas.  In  tbe  opinion,  at  page 
S77  of  33  Kan.,  page  248  of  7  Pac,  Is  fonnd 
tbe  following  language  by  Chief  Justice  Hor- 
ton,  speaklDg  for  the  court:  "We  now  go 
further,  and  declare  that,  altbough  tbe  wife's 
right  and  interest  In  tbe  real  estate  of  her 
husband  not  occupied  as  a  homestead  ia  In- 
choate and  uncertain,  yet  It  possesses  the 
element  of  property  to  such  a  degree  that 
she  may  maintain  an  action  during  the  life 
of  her  husband  for  Its  protection,  and  for 
relief  from  fraudulent  alienation  by  her  bos- 
band."  The  same  question  was  again  pre- 
sented to  this  court  in  Munger  v.  Baldrldge, 
41  Kan.  236,  21  Pac.  169,  13  Am.  Bt  Bep.  273. 
The  Busenbark  Case  was  reviewed,  and  the 
court,  speaking  through  tbe  present  chl^ 
justice,  used  tbe  following  language: 
Interest  of  tbe  wife  In  the  real  ratate  of  her 
husband  during  marriage  Is  a  contingent  one, 
it  Is  true,  but  it  is  unquestionable  property,  and 
no  reason  has  been  advanced  why  Rbe  may  nan. 
empower  the  Imsband  to  act  for  ber,  and  in 
conjunction  with  himself  convey  It  away.  In 
Busmbark  v.  Busenbark,  88  Kan.  572,  7  Pac. 
245,  tbe  nature  of  this  interest  was  consider- 
ed, and  It  was  determined  that;  while  It  waa 
Inchoate  and  uncertain,  it  still  possessed  the 
elements  of  pnqioty  which  mi^  lie  In  con- 
nection with  tbe  husband  the  subject  of  ctm- 
tract  and  bai^In,  and.  was  of  sndi  a  char- 
acter tliat  the  wife  might  during  marriage 
maintain  an  action  tor  Its  protection  and  for 
relief  from  frandulmt  alienation  by  her  hoe- 
band.  That  It  Is  an  existing  Interest,  and 
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one  wlilcb  may  be  tbe  sabject  of  conve^uice 
hj  the  wife  during  marriage,  Is  ezpreasly 
leoognlEed  by  the  statute  defli^ng  the  same, 
aa  followB."  The  precise  question  iDTolved 
In  this  case  was  passed  upon  in  Warner  t. 
Broqnet,  54  Kan.  649,  39  Pac.  228,  where  It 
was  held  that  both  husband  and  wife  have  an 
interest  ^ther  direct  or  Indirect  In  each  oth- 
er's real  estate,  and  fn  passli^  on  the  ques- 
tion the  court  used  the  following  language: 
"These  Interests  and  the  mutual  confidences 
which  ought  to  exist  between  husband  and 
wlfA  forbid  either  from  obtainli^  a  tax  title 
upon  tbe  real  estate  of  the  other." 

For  twenty  yean  the  doctrine  that  a  wife 
has  a  present  property  Interest  in  all  real 
estate  belongli^  to  ber  hiuband  rituated  In 
Kansas  has  been  adhered  to  both  by  the 
bench  and  bar,  and  property  rights  have  been 
settled  both  In  and  out  of  courts  upon  the 
presumption  that  such  was  the  settled  law  of 
the  state.  The  majority  opinion  tells  us, 
bowerer,  that  the  reasoning  by  which  tbe 
courts  reached  this  conduEdon  was  fallacious. 
And  in  attempting  to  show  the  fallacious  rea- 
soning which  led  this  court,  in  tbe  Bnsen- 
bark,  Munger,  and  Broquet  Cases,  to  con- 
clude that  a  married  woman  had  a  present 
Interest  in  the  lands  of  her  husband  situated 
in  Kansas,  the  following  statute  Is  quoted: 
**One-haIf  In  value  of  all  the  real  estete  In 
which  tbe  husband,  at  any  time  during  tbe 
marriage,  had  a  legal  or  equitable  interest, 
which  has  not  been  sold  on  execution  or  other 
Judldal  sale,  and  not  necessary  for  the  pay- 
ment of  debts,  and  of  which  the  wife  has  made 
no  conreyance^  shall^  nnderthedlrectionof  the 
probate  court,  be  set  apart  by  the  executor  as 
her  property,  In  tee  simple,  upon  tbe  death 
of  the  husband,  if  she  Burvlves  him';  provid- 
ed, that  the  wife  shall  not  be  entitled  to  any 
Interest,  under  tbe  provisions  of  this  section. 
In  any  land  to  which  the  busband  has  made 
a  ctmveyance,  when  the  wife,  at  tlie  time  of 
the  conveyance,  Is  not  or  never  has  been  a 
resident  of  this  state."  Oen.  St  1901,  { 
2Sia  And  then  It  ifl  said:  ■'At  most  the 
statute  creates  an  interest  In  the  husband's 
real  estate  which  attaches,  not  during  his 
lifetime,  but  upon  bto  deat^."'  The  confu- 
sion, which  Is  ^sc«nlble  throughout  tbe 
opinion,  that  on  "interest  In  lands"  and  an 
"estete  In  lands**  are  oynonymons  terms, 
stands  out  prominently  In  tfata  -  quotation. 
This  stetnte  creates  a  present  Interest  In  the 
wife  In  lands  owned  1^  the  husband,  not  an 
estete,  wfaldi  interest  ripens  bito  an  estate  on- 
ly upon  the  death  of  the  busband.  Neither  J. 
W.  Fike  nor  his  wife  had  ever  been  a  rest* 
dent  of  the  state.  It  is  therefore  held  that 
the  rule  for  which  I  contend  cannot  apply  In 
this  case  because  of  the  proviso  in  the  sec- 
tion. This  proviso  was  intended  only  to  de- 
prive the  wife  from  claiming  an  Interest  In 
lands  which  hadjbeoi  conv^ed  by  her  hus- 
band before  she' became  a  resident  of  the 
stetew  It  was  enacted  to  protect  innocHit 
grantea  of  land,  and,  ag  beld  In  Bufflngton 


V.  Oiosvenor,  46  Kan.  730,  27  Pac.  187,  18  I* 
B.  A.  282,  Is  only  a  rule  of  ctmv^anclng. 
Tbe  proviso  does  not  discriminate  against  the 
nonresident  wife.  Her  interest  In  the  lands 
of  her  husband  situated  In  Kansss  Is  aa  gr^t 
as  if  she  actually  resided  in  the  state,  and 
upon  his  death  her  estate  in  lands  of  which 
he  died  seised  Is  the  same  as  If  she  bad  been 
an  actual  resident  subject  to  all  the  condi- 
tions Imposed  by  the  statute  upon  resldrait 
wives  or  widows,  with  ooo  additim,  namely, 
that  the  hnsband  has  not  conveyed  It  before 
bis  death,  and,  as  suggested,  this  additional 
condition  was  imposed  to  protect  innocent 
pnrcbuers,  and  not  to  discriminate  .against 
the  nonresidCTt  wife  or  widow.  The  opinion 
In  Stefflns  v.  Stewart,  58  Kan.  02,  Pac  B6, 
may  appear  np<ni  a  cursory  examination  to 
so  minimize  the  Interest  of  the  wife  In  the 
real  estate  of  the  husband  as  to  be  antagonis- 
tic to  the  principle  for  which  I  contend.  But 
upon  a  clo9«  examination,  it  will  be  discov- 
ered that  such  is  not  the  case.  In  that  case 
the  husband,  who  was  -Qie  owner  of  the  land, 
bad  unsuccessfully  litigated  the  right  of  the 
city  to  levy  a  special  assessment  upon  his 
land,  and,  after  a  final  Judgment  against  him, 
bla  wife  commenced  her  action  to  relltigate 
tiie  same  question.  This  right  was  denied 
ber,  not  because  she  did  not  have  an  interest 
but  because  she  had  no  such  separate  and  In- 
dependent Interest  In  the  real  estate  of  ber 
hnsband  tbat  she  could  maintain  a  separate 
action  in  ber  own  name  after  the  questl<m  In- 
volved had  been  litigated  to  a  final  determi- 
nation by,  and  In  the  name  of,  her  husband. 
This  Is  In  line  with  all  the  authorities.  The 
Interest  of  tbe  wife  in  the  real  estate  of  her 
husband  la  a  joint  interest  with  his,  and  not 
separable  and  independent  from  his,  and  It  Is 
only  In  caae^  where  because  of  neglect  or 
refusal  on  the  part  of  the  husband  to  pn- 
form  some  act  or  duty  the  n^lect  or  non- 
performance of  which  would  mtirely  defeat 
her  interest  and  in  cases  of  fraudident  coa^ 
duct  of  the  husband  detrimental  to  or  de- 
structive of  her  Interests,  that  the  courts  rec- 
ognise the  right;  of  the  wife  to  her  action. 
I  Insist  tbat  the  wife  has  a  propwty  interest 
in  all  tbe  lands  of.  her  husband.  Jointly  with 
him,  and  tiiat  the  husband  has  a  Joint  prop- 
erty interest  In  tbe  lands  belongii^  to  tbe 
wlf  4  and  Iberefore  neltbw  can  acquire  a  tax 
titie  to  the  lands  of  the  oOier.  Mrs.  Katie 
M.  FIke  bdng  hicapable  of  aoqnlring  a  tax 
titie  to  tbe  lands,  tbe  deed  waa  void,  and  re- 
cording It  did  not  start  the  statute  of  limita- 
tion. Garithera  v.  Weavw,  7  Kan.  HQ. 

The  Judgment  of  the  lower  court  ebon  Id  be 
sfflrmed.  I  am  authwised  to  say  that  Chief 
Justice  JOHNSTON  Joins  me  in  tiUs  dissent 

BUBGH,  J.  (concurring).  In  my  Judgment 
tbe  syllabus  of  tbe  oplnltm,  written  by  Mr. 
Justice  SHITB,  clearly  and  accurately  states 
the  taw.  But  tbe  argument  In  supp<«t  of 
tbe  conclusions  reached  appears  to  me  to  be 
unduly  pressed  against  the  case  of  Busen- 
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bark  t.  Busenbark,  S3  Kan-  572,  7  Pac.  246, 
and  Its  coDgeners.  If  It  were  proposed  to  do 
BO,  I  would  not  agree  that  they  may  be  over- 
ruled. The  premise  of  the  dissenting  opin- 
ion of  Mr.  Justice  OREENSi  Is  antagonistic 
to  the  decisions  holding  tlmt  a  mortgagee  may 
take  a  tax  deed  of  the  mortgaged  premises. 
A  mortgagee  has  a  very  large  and  substan- 
tial present  property  Interest  in  the  land 
covered  by  the  mortgage.  He  may  prevent 
waste  and  the  like.  He  may  redeem  from 
taxes,  and  his  Interest  may  ultimately  ex- 
tinguish all  the  title  of  the  mortgagor ;  Btlll« 
he  may  take  a  tax  deed,  and  I  am  not  in 
favor  of  overruling  the  decisions  of  this 
court  to  that  effect  The  syllabus  of  the  case 
of  Stefflns  V.  Stewart,  53  Kan.  92,  30  Pac.  55, 
tells  what  was  there  decided,  and  reads  as 
follows:  "A  wife  has  no  such  Interest  in 
the  lands  of  ber  husband,  other  than  the 
homestead,  as  will  support  an  action  by  her 
alone,  In  her  own  name,  to  enjoin  the  collec- 
tion of  special  taxes  assessed  against  racb 
lauds."  In  tlie  opinion  the  point  at  Issue 
was  stated  thus:  'The  question  we  are 
now  called  upon  to  decide  Is  whether  Cather- 
ine Stewart  Ims  such  interest  in  the  lauds  of 
her  husband  as  will  enable  her  to  maintain 
this  action."  The  circumstance  of  former 
litigation  by  the  husband  concerning  the  same 
matter  1b  not  noted  in  these  quotatlona.  It 
was  not  the  controlling  fact  In  the  case  at 
all,  and  was  referred  to  merely  to  Illustrate 
the  far-reaching  conseqaences  of  conceding 
to  the  wife  anything  beyond  her  naked  statu- 
tory right.  I  think  the  case  is  an  authority 
against  tlie  position  taken  in  the  dissenting 
opinion,  and  am  not  In  favor  of  weakening 
its  force.  One  source  of  the  confusion  at- 
tending discussions  of  this  subject  la  the  em- 
ployment of  names  to  designate  an  unnamed 
thing.  The  statute  creates  and  defines  the 
relation  of  a  married  woman  to  her  husband'a 
land  other  than  the  homestead.  Whenever 
an  attempt  is  made  to  speak  of  that  rela- 
tion, familiar  law  worda  are  used — "right," 
"intweat,"  "property,"  "estate,"  and  the  like 
— OTwy  one  of  which  contains  Implications 
not  warranted  1^  the  statute.  Then  ari^- 
ments  are  made  from  the  Implications,  and  so 
the  effect  of  the  statute  may  be  magnlfled  or 
minimized.  In  Warner  t.  Broquet,  64  Kan. 
649,  89  Fac.  228,  the  sul^ect  was  farther  com- 
plicated  by  viewing  It  In  the  light  of  ob- 
solete law  concerning  the  marriage  relation. 
I  am  willhig  to  say,  without  naming  ft, 
that  the  Btatntory  relation  of  a  married  wo- 
man to  her  husband's  land,  other  than  the 
bomeetoid,  la  ench  that  she  la  not  prohibited 
&om  taking  a  tax  deed  of  it;  hut,  it  that 
relation  alionld  be  wrongfully  Invaded,  as 
in  the  Busenbark  Case,  the  courts  should  up< 
on  her  application  duly  protect  it.  - 

HASCHf*  J.  (concurring  specially).  The 
reasoniiv  of  tbe  opinions  of  Mr.  Justice 
SMITH  and  Mr.  Justice  BUBCH  Is  to  me 
conTindng  that  a  wife  ia  not  disqualified  to 


acquire  a  tax  title  to  her  husband's  land,  by 
whatever  name  her  rights  with  respect  to  It 
may  be  described,  and  I  therefore  think,  as 
suggested  in  the  latter,  that  it  Is  unneces- 
sary to  consider  whether  or  not  bu<^  rights 
amount  to  what  maj  tedmically  be  called  an 
interest 
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FIKB  V.  NAOLE  et  al. 
(Supreme  Court  of  Kaasas.    June  9,  1006.) 

Error  from  District  Court,  Stafford  Coun- 
ty; J.  W.  Brlnckerhoff,  Judge. 

Action  by  Katte  M.  Flke  against  Pan!  B. 
Nagle  and  Francis  E.  Miller.  Judgment  for 
defendants,  and  plalntUE  brings  wror.  Be- 
versed. 

Geo.  A,  Vandeveer  and  F.  L.  Martin,  for 
plaintiff  in  error.  T.  W.  Moseley,  for  defend- 
ants la  enwr. 

PER  GtTBIAM.  The  only  question  In  this 
case,  which  boa  not  been  disposed  of  by  the 
decision  In  the  case  of  Nagle  v.  Tieperman 
(just  decided)  8o  Pac.  941,  la  the  contention 
that  the  tax  deed  la  void  on  its  face  because 
or  a  misdescription  of  the  land.  The  land  in 
controv^r^  Is  the  southeast  quarter  of  sec- 
tion 31,  town  22  south,  of  range  13  west,  of 
the  6th  principal  meridian,  containing  160 
acres  more  or  less.  This  Is  the  description  on. 
der  which  It  appears  to  have  been  assessed, 
advertised,  and  sold,  and  tiie  description 
which  is  contained  In  the  deed.  It  Is  true 
the  form  of  the  tax  deed  is  intended  to  be 
used.  If  necessary,  for  the  conveyance  of  sev- 
eral distinct  tracts  of  land,  and  in  some  pla- 
ces it  contains  such  expressions  as  "each 
separate  tract  and  parcel  of  said  real  prop- 
erty," "Separately  exposed 'to  public  sale  at 
the  county  seat"  and  "each  one  of  the  sepa- 
rate tracts  and  parcels  as  above  described," 
and  similar  expressions  which  would  be 
proper  In  a  tax  deed  where  several  tracts  are 
actually  conveyed;  but  the  land  In  dispute 
is  a  single  tract,  and  all  that  matter  in  the 
deed,  which  would  be  proper  If  several  tracts 
were  actually-included,  may  be  regarded  as 
surplusage,  and  .does  not  Invalidate  the  deed. 

The  Judgment  "must  therefore  be  reversed 
on  the  authority  ^f  Nagle  v.  Tleporman, 
supra.  ^ 


(to  Arb.  129} 
LEIGH  V.  TERRITORT. 
(Supreme  Court  of  ArizoL'ii.   March  30.  1906.) 
1.  JuBT— Qualification  of  Jurobs— Opinioh. 

Pen.  Code,  §  910,  provMes  that  a  Juror  may 
be  challenged  for  cause  for  the  ezlatence  of  a 
state  of  mind  which  will  prevent  him  from 
acting  with  entire  impartiility.  and  section 
916,  declares  that  when  a  phallenge  Is  made 
for  the  above  reason  no  person  snail  be  dis- 
gnallGed  by  reason  of  having  formed  or  ex- 
pressed an  opinion  founded  upon  public  rumor, 
statements  iu  public  jonmaiS  or  common  no- 
toriety, provided  it  be  a  qualified  oninion  and  it 
appears  to  the  court  that  ^  Jurw  will  act 
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tmpartlaUy.  Beld,  that  eristence  of  an  un- 
qualified opinioa,  derived  from  any  source 
whatever,  disnualifies  the  juror,  but  a  qualified 
opinion,  whether  founded  upon  public  rumor, 
statements  in  public  journals,  common  notorie- 
ty, actual  knowledge  of  the  facts,  or  state- 
ments by  a  party  or  witness,  does  not  disqualify 
if.  In  the  onlnion  of  the  court,  the  Juror  can 
nevertheless  act  fairly  and  impartially, 

[Ed.  Note. — ^For  cases  in  point,  Ma  ToL  81, 
Cent  Dig.  Jury,  §S  461-479.] 

2.  Gaiuinai.  Law-- Appeai.— DiBCBvnoiT  aw 

LOWEB  COUBT— COMPETENCT  OF  JUBOBS. 
The  discretion  of  the  trial  court  exei- 
cised  in  determining  whether  or  .not  a  juror 
who  has  formed  an  opinion  is  able  to  act  with 
impartiality  will  not  be  ■  disturbed  on  appeal 
unless  the  determination  Is  clearly  erroneous. 

[Ed.  Note. — For  cases  in  point,  les  vol.  15. 
Cent.  Dig.  Criminal  Law,  t  9CK56.] 

3.  Jdby— Competency  of  Jubobs— Opinions. 

In  a  criminal  case,  a  juror  who  testified 
on  cross-examination  that  tbe  opinion  which 
he  had  was  formed  on  what  h«  had  heard  about 
the  case ;  that  it  was  not  a  fixed  opinion :  that 
It  would  take  evidence  to  remove  it;  that  it 
was  not  an  unqualified  opinion ;  and  that  he 
had  not  expressed  a  settled  opinion  of  the  guilt 
or  innocence  of  the  defendant,  as  well  as  a 
Juror  who  testified  ttiat  be  had  not  talked  with 
the  witnesses  hut  had  formed  an  opinion  on  hear- 
say, which  could  be  changed  by  evidence,  and 
who  finally  stated  that  he  had  no  fixed  and 
settled  opmion,  was  not  subject  to  challenge 
for  cause  on  the  gronnd  of  partiality. 

[Ed.  Note. — For  cases  In  point,  see  vol.  31, 
Cent.  Dig.  Jnry,  Sf  461-479.] 

4.  Sake. 

In  a  criminal  case,  a  juror  who  testified 
that  be  bad  formed  an  opinion  which  could  be 
removed  by  evidence ;  that  the  opinion  was 
founded  on  facts  which  he  had  heard,  and  was 
a  fixed  opinioD.'  if  the  facts  were  true,  but 
could  be  changed  if  the  facts  were  not  true,  was 
not  necessarily  disqualified  although  at  the 
dose  of  his  cross-examination  lie  acceded  to  a 
statement  of  connsel  that  he  had  a  fixed  and 
nnqnalified  opinion. 

5.  Saub— Stating  Gbouhd  of  Chaxxenqe. 

Fen.  Code,  |  910,  enumerates  tbe  causes 
for  which  a  Juror  may  be  challenged  and  sec- 
tion 914,  declares  that  iu  every  challenge  for 
any  of  the  causes  specified  in  section  910, 
the  particular  cause  must  be  stated.  Held,  that 
the  provisions  of  section  914  are  mandatory 
and  the  cause  of  the  challenge  must  be  speci- 
fied in  order  to  bring  to  the  attention  of  the 
trial  court  the  cause  on  which  tbe  challenge  is 
based,  and  to  enable  the  party  to  present  for 
review  the  action  of  tbe  trial  court  in  respect 
to  the  challenge. 

[Ed.  Note. — For  cases  in  pdnt,  aee  vol.  SI, 
Gent  Dig.  Jury,  §  559.] 

6.  J0BY— Competenot  of  Jubobs— Sobupxxs 
AoAiNBT  Death  Penalty. 

Under  Pen.  Code.  |  910,  sobd.  14.  declarim; 
that  in  a  trial  for  an  offense  punishable  with 
death,  the  entertaining  of  such  conscientious 
opinions  as  would  preclude  a  juror  from  findii^ 
a  defendant  guilty  shall  raider  the  juror  dis- 
qualified, a  juror  who  has  conadentions  scruples 
against  tbe  Infliction  of  the  death  penalty  Is 
not  competent  on  the  trial  of  an  offense  which 
may  in  the  option  of  the  jury  be  punished  by 
d«ith  or  Imprisonment  for  life. 

[Ed.  Note. — ^For  cases  in  point,  see  vol  31* 
Cent  Dig.  Jury,  |  491.1 

Appeal  from  District  Court  HoliaTe  Coun- 
ty; before  Justice  Sloan. 

C  O.  Lelgb  was  convicted  of  murder,  and 
appeals.  Affirmed. 


Leroy  Anderaont  for  appellant  EL  S. 
Clark,  Atty.  Gen^  tor  the  Territory. 

KENT,  a  J.  Tbe  only  queetions  raised 
by  the  appellant  in  hia  assignment  of  errors, 
and  npon  the  incomplete  record  which  we 
have  before  us.  are  as  to  the  correctness 
of  tbe  rulings  of  the  trial  court  upon  the 
cballmiges  for  cause  to  certain  jurors.  The 
first  assignment  of  error  Is  as  follows :  "The 
court  erred  in  not  sustaining  tbe  challenge  for 
cause  of  defendant  to  the  jurors:  Q.  S. 
Hasklns.  Frank  Irwin,  Oea  W.  Miller,  and 
Peter  F.  White,  and  caused  defendant  to 
exercise  a  peremptory  challenge  upon  each 
of  the  above  named  Jurors,  to  bis  harm,  for 
the  reason  that  said  jurors  had  expressed 
on  unqualified  opinion  concerning  tbe  guilt 
or  Innocence  of  defendant  and  that  It  would 
take  evidence  to  remove  said  opinion."  By 
section  910  of  our  Fesal  Code  It  Is  provided 
that  either  party  may  challenge  any  indi- 
vidual juror  for  any  of  the  various  causes 
set  forth  in  fifteen  subdivisions  of  said  sec- 
tion. Tbe  thirteenth  subdivision  of  said 
section  provides  as  a  cause  for  such  chal- 
lenge :  "For  the  existence  of  a  state  of  mind 
on  the  part  of  the  Juror  In  reference  to  the 
case,  or  to  the  defendant,  or  to  tbe  person 
alleged  to  be  Injured  by  the  offense  charged, 
or  on  whose  complaint  tbe  prosecution  was 
Instituted,  which  will  prevent  him  from  act- 
ing with  entire  impartiality  and  without 
prejudice  to  the  substantial  rights  of  either 
party."  By  section -015  of  the  Penal  Code 
it  l6  provided:  "When  a  challenge  Is  made 
for  the  cause  mentioned  In  subdivision  thir- 
teen (13)  of  section  910.  no  person  shall 
be  disqualified  as  a  Juror  by  reason  of  having 
formed  or  expressed  an  opinion  upon  the 
matter  or  acts  to  be  submitted  to  such  Jury, 
founded  upon  public  rumor,  statements  In  pub- 
lic Journals,  or  common  notoriety;  provided: 
It  be  a  qualified  opinion,  and  It  appears  to  tbe 
Court  that  such  Juror  will  act  impartially  and 
fairly  upon  tbe  matter  to  be  submitted  to  bim. 
The  Court  shall  Instruct  tbe  jurors  as  to  tbe 
distinction  between  a  qualified  and  an  un- 
qualified opinion,  and  if  the  person  has 
formed  or  expressed  an  nnqnalified  opinion, 
be  shall  be  excluded." 

Where  therefore  a  juror  has  formed  or 
expressed  an  unqualified  opinion— that  Is. 
a  fixed,  settled,  and  abiding  conviction  as  to 
the  guilt  or  Innocence  of  the  defendant — It 
Is  a  cause  for  bis  disqualification  as  a  juror; 
and  tbe  court,  upon  objection  properly  taken, 
must  exclude  blm.  The  source  of  such  opin- 
ion, or  the  grounds  upon  which  It  is  based, 
is  unimportant;  the  fact  that  It  is  an  un- 
qualified opinion  disqualifies  the  Juror. 
Where  a  Jnror  has  an  opinion  less  strong 
than  a  fixed  or  settled  conviction,  or.  in 
other  word5.  a  qualified  opinion.  It  becomea 
important  for  tlie  court  to  ascertain,  not 
only  the  strength  of  such  opinion,  but  upon 
what  such  opinion  la  (oanded.   If  It  b« 
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founded  upon  public  rtunor,  statemrats  In 
public  Journals,  or  common  notoriety,  the 
Juror  Is  competent  to  serre.  If  it  shall  appear 
tbat  he  will  act  fairly  and  Impartially  upon 
the  matter  to  be  enbmitted  to  hlnu  If  It 
be  founded  upon  actual  knowledge  of  the 
facts,  or  npon  statements  made  to  blm  by 
a  party,  or  by  witnesses  In  the  case,  or  upon 
other  definite  knowledge  or  Information,  It 
Is  nevertheless  for  the  court  to  determine 
whether  or  not  such  knowledge  or  Informa- 
tion has  In  fact  brooght  about  in  tbe  Juror 
a  state  of  mind  which  will  prevent  him  from 
acting  with  entire  Impartiality  and  without 
prejudice  to  the  substantial  rights  of  either 
party,  even  though  It  appears  from  the 
testimony  oi  the  Juror  that  he  considers 
that  he  can  so  act  That  the  Juror  will 
carry  such  opinion  Into  tbe  Jury-box,  or  that 
It  will  take  evidence  to  remove  the  opinion 
BO  formed,  are  not.  In  themselves,  grounds 
of  disqualiflcntlon.  The  question  la  can  the 
Juror  act  fairly  and  impartially.  Irrespective 
of  tbe  opinion  that  he  holds,  or  is  It  such 
an  opinion,  by  reason  of  Its  strength  or  the 
grounds  npon  which  It  is  based,  as  has  pro- 
duced In  tbe  Juror  a  state  of  mind  prejudi- 
cial to  tbe  substantia]  rights  of  tbe  party. 
This  is  a  question  which  must  be  left  largely 
to  the  wise  discretion  of  the  trial  court;  and 
the  determination  of  tbe  trial  court  In  that 
regard  will  not  be  disturbed  on  appeal,  un- 
less It  appears  to  be  clearly  erroneous.  As 
we  said  In  Brady  v.  Territory  (Ariz.)  CO  Pac. 
698:  "It  has  been  frequently  held  that  a 
Juror,  stating  be  has  formed  an  opinion  as 
to  the  merits  of  a  case,  wblcb  It  would  take 
evidence  to  remove.  Is  nevertheless  competent 
If  It  appears  that  be  can  decide  tbe  case 
Impartially,  without  reference  to  what  he 
has  heard  or  tbe  opinion  which  be  has 
formed.  State  v.  Morse  (Or.)  67  Pac.  631; 
People  V.  King,  27  Cal.  507,  87  Am.  Dec. 
95;  Ortweln  v.  Com.,  76  Pa.  414,  18  Am. 
Bep.  420:  State  v.  Millain,  3  Nev.  409;  State 
V.  I^wrence,  88  Iowa,  61.  The  challenge 
raised  an  Issue  of  fact  upon  which  the  court 
had  to  determine  whether  the  nature  and 
sticngtb  of  the  opinion  formed  was  sncb 
as  would  prevent  the  Jnror  from  acting  with 
entire  Impartiality.  The  finding  of  the  trial 
court  upon  that  Issue  should  not  be  set 
aside  by  tbe  appellate  court  unless  the  error 
Is  manifest.  'No  less  stringent  rules,'  says 
Mr.  Chief  Justice  Walte,  'should  be  applied 
by  the  reviewing  court  In  such  case  than 
those  which  govern  In  conslderatton  of  m<y- 
tlons  fbr  new  trial  because  the  veMlct  Is 
against  tbe  evidence.  It  must  be  made  clears 
ty  to  appear  that  upon  the  erldence  the  court 
might  to  bare  found  tbe  Juror  luid  formed 
such  an  opinion  tliat  be  could  not,  In  law, 
be  deemed  ImpartiaL  The  case  must  be  one 
In  whicb  It  iB  manifest  tbe  law  left  nothing 
to  tbe  cottsdoice  or  dlacretion  at  the  court' 
Beynolds  v.  IT.  8.,  98  U.  8.  145,  26  U  Bd. 
'944.  The  trial  Judge  heard  tbe  statemeota 
of  fbe  Junn,  bad  an  opportunity  to  obsorve 


his  manner,  temperatnent.  Intelligence,  and 
personal  peculiarities,  as  exhibited  on  his  ex- 
ajninatlon-^lmportant  factors  In  determining 
his  qualification — and  ruled  In  favor  of  his 
competency.  There  Is  nothing  in  tbe  record 
which  would,  warrant  us  in  disturbing  that 
finding." 

The  assignment  which  we  are  considering 
alleges  error  In  ihe  refusal  of  the  court  to 
sustain  the  challenge  for  cause.  In  tiiat  the 
Jurors  bad  expressed  an  unqualified  opinion, 
and  Is  not  based  upon  the  existence  of  a 
qualified  opinion  such  as  would  prevent  tbe 
Jurors  from  acting  Impartially.  If  there  was 
any  such  unqualified  opinion  In  the  mind  of 
any  of  the  Jurors,. it  was  tbe  duty  of  the 
court  to  sustain  the  challeage.  An  exami- 
nation of  the  record  before  us  discloses  that 
the  Jurors,  upon  their  voir  dire,  stated  In 
substance  as  follows:  Juror  Hasklns  stated, 
on  his  direct  examination,  that  from  what  he 
had  beard  he  bad  not  formed  or  expressed 
an  opinion  of  the  guilt  or  Inoocence  of  the 
defendant;  that  he  had  no  fixed  opinion,  be- 
cause be  knew  nothing  of  the  case,  and  no 
bias  of  prejudice  against  tbe  defendant.  Up- 
on cross-examination,  be  stated  tbat  tbe  opin- 
ion be  had  was  formed  upon  what  he  heard 
about  tbe  case;  that  It  was  not  a  fixed  opin- 
ion; that  It  would  take  evidence  to  remove 
It;  that  he  would  go  Into  tbe  case  with  an 
opinion  from  what  be  had  heard;  tliat  it 
was  not  an  unqualified  opinion,  but  It  would 
take  evidence  to  remove  it:  and  that  he  had 
not  expreBsed  a  settled  opiniop  of  his  guilt 
or  Innocence.  The  Juror  Miller  testified,  on 
bis  direct  examination,  that  as  to  tbe 
facts  in  the  case  he  only  knew  what  be 
had  read  and  heard;  tbat  he  had  formed  or 
expressed  an  opinion  as  to  the  guilt  or  Inno- 
cence of  the  defendant;  that  that  was  not  a 
fixed,  unqualified  opinion.  On  cross-exami- 
nation, be  testified  tbat  he  had  not  talked 
with  the  witnesses,  but  be  formed  his  opin- 
ion on  hearsay;  tbat  liis  opinion  could  be 
changed  by  the  evidence;  that  he  did  not 
know  as  It  was  a  fixed,  definite  opinion;  that 
he  expressed  the  "opinion  the  same  as  any- 
body else."  And  to  tbe  question  put  by  tiie 
court:  "Have  you  now  a  fixed  and  settled 
opinion  of  the  guilt  or  innocence  of  the  ac- 
cused?" He  answered:  "I  don't  know  as  I 
have;  no,  sir.**  Tlie  Juror  Irwtn  testlfled,  on 
direct  examination,  that  be  had  beard  of  tbe 
facts  In  tbe  case,  and  from  what  he  bad 
heard  he  had  formed  an  opinion;  but  tbat 
sncb  an  opinion  was  not  a  fixed,  onqnallfled 
opinion,  and  that  he  could  enter  the  Jury-box 
and  try  tbe  case  fairly  and  impartially.  Up* 
on  enM>«xamInatIont  tbe  foltowlng  ques- 
tions and  answers  appear:  "Q.  You  have 
heard  about  this  case?  A.  Yes,  sir.  Q. 
And  you  have  formed  an  (pinion?  A.  Yes. 
sir.  Q.  What  kind  of  an  opinion  is  that? 
A.  Well,  It  could  be  removed  by  evidence.  If 
what  I  beard  is  not  true —  Q.  If  what  you 
heard  Is  true,  then  you  have  a  fixed  <viDloD? 
A.  Yes,  sir.  Q.  Is  there  any  oondltioa  to  tbe 
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OptDlon  -you  havft  now?  A.  Well,  not  If  tlie 
facts  I  bave  heard  are  true.  Q.  Then,  from 
what  yon  twve  heard,  yoa  bare  a  fixed,  nn- 
quallfled  opinion,  bavent  yoa?  A.  Tea,  sir; 
t  think  I  have." 

It  is  apparent  that  the  opinion  of  the 
Janurs  Hasklna  and  Miller  were  not  fixed  and 
settled  opinions  as  to  tibe  gailt  or  innocence 
of  the  defendant,  but  that  they  were  qualified 
opinions  formed  uprat  rnmor  and  comm'on 
notoriety.  Tliey'were  clearly  competent,  gnal* 
Ified  Jurors.  As  to  the  jnror  Irwin,  it  le  true 
Hiat  In  answer  to  the  last  question  pnt  to 
tdm  on  his  examination,  be  acceded  to  the 
Btatomfmt  of  connsel,  that  be  bad  a  fixed,  an- 
aaaUfled  oj^idon;  bat  be  says  that  his  opln- 
ion  was  fixed  and  settled  only  if  what  he 
had  heard  was  true.  Th«  opinion,  therefore, 
was  not  abBolntely  fixed  and  settled.  Imt  was 
bypotbetteal,  dependent  opon  whether  the 
statements  that  be  heard  were  trne  or 
false;  If  tme.  his  opinion  was  fixed  and  set- 
tled; U  not  tme,  It  wm  not  fixed  and  settled, 
and  sndi  tqiintoa  as  be  had  coald  be  removed 
by  erldence.  We  flitnk,  therefoce^  that  the 
eplnlon  that  the  Juror  had  was  a  qnalifled, 
and  not  an  nnquaUfled*  one.  The  testimony 
glTOi  by  the  ]an»  does  not  disclose,  the 
soatce  of  his  t^lnton,  or  how  it  was  founded. 
Hbtt  Jaror  stated  that  bis  (pinion  could  be 
temoTsd  by  the  evidmce  in  the  case,  and 
that  he  could  oiter  the  jury-box  and  try  ttte 
case  fairly  and  impartially.  The  trial  court, 
with  the  jnror  before  tt,  determined  that  the 
Jaror  could  act  impartially  and  fairly  upon 
the  matter,  and  that  his  qualified  oplniMi 
would  not  prejudice  the  defendant  Ohere 
la  notliing  in  the  record  before  us  tbat  war- 
rants us  in  dlstarbins  the  conclusion  so 
readied.  The  Juror  White  testified  that  he 
did  not  know  whether  hl»  opinion  was  a  fixed 
and  unqnallfled  oplnlim.  or  not;  that  It 
would  take  "pretty  heavy  eTldence  to  remove 
1^';  that  he  did  not  know  that  he  conld  dis- 
card his  opinion,  If  sworn  aa  a  Juror  in  the 
case,  and  he  thought  It  might  Influence  him 
some  In  his  verdict.  If  a  challoige  was  In- 
terposed to  this  Juror  by  the  defendant,  the 
record  does  not  show  it:  neither  does  the 
record  show  any  action  by  the  court  wlfli  re- 
gard to  this  Juror.  It  does  appear  from  the 
record  In  tiie  case,  however,  that  when  the 
list  of  Jurors  was  submitted  to  counsel  to 
exercise  tbelr  peremptory  diallenges,  the 
name  of  the  Juror  White  was  not  upon  the 
list;  and  he  did  not  form  one  of  the  number 
upon  whom  the  peremptory  challwigea  were 
everelsed.  It  Is  apparent,  therefore,  although 
the  record  Is  silent  in  that  respect,  that  the 
Juror  was  not  deemed  qualiQed  and  was  ex- 
cused by  the  court;  the  appellant  therefore 
can  have  nothing  to  complain  of  In  that  re- 
gard. 

In  considering  this  assignment  of  error,  we 
have  treated  the  matter  as  If  proper  chal- 
lenges for  cause  had  been  interposed  by  the 
defendant  In  each  Instance,  after  the  ex- 


amination of  the  Juror,  a  challenge  Was  intet* 
posed  In  the  following  form:  "We  challenge 
the  Juror."  Section  914  of  the  Penal  Code 
provides  as  follows;  "In  every  challenge 
for  any  of  the  causes  specified  In  section  910, 
the  particular  cause  must  be  stated."  This 
provision  Is  for  the  purpose  of  tolni^hg  to  the 
attention  of  the  trial  court  the  ground  upon 
^Ich  flie  diallenge  Is  based,  and  is  manda- 
tory in  Its  terms,  and  must  be  followed, 
in  order  to  enable  a  party  to  present  for  re- 
view on  appeal  the  action  of  the  trial  court 
in  respect  to  such  challenge,  or  to  predicate 
error  th«»on. 

The  second  assignment  of  error  Is  a*  fol« 
lows:  **That  tiw  court  erred  In  allowing  a 
challenge  for  cause  of  the  territory  to  the 
Juror  J.  W.  Thompson,  and  the  J[aror  John 
Musser,  tor  the  reason  tiiat  said  Jurors  w^re 
not  dlsqnallfled  under  our  statute  as  to  the 
coiudentlous  scruples  concerning  tiie  death 
penalty.  And  for  the  further  reaaon  that 
said  Jurors  did  not  entertain  aqy  such  conr 
sclentlons  opinions  as  would  preclude  them 
from  finding  the  defendant  guilty  of  murder 
In  the  first  degree.  For  ttie  further  reason 
that  under  our  stetute  the  Jury  may  find  the 
person  guilty  of  murder  in  the  first  degree, 
and  fix  his  puiUsbment  at  either  death  or 
Imprisonment;  and  the  objections  to  con- 
scloitlous  scruples  must  be  that  ^  Juror' 
would  be  precluded  from  finding  the  defend^ 
ant  gnllty,  and  not  that  he  would  dislike  to 
hang  a  man."  Subdivision  U  of  section  910 
of  the  Penal  Oode,  provides,  as  a  ground  ot 
challenge  for  cause:  "If  the  offmse  charged 
be  punishable  with  death,  the  entertaintog 
of  such  coDBClentloQs  opinions  as  would  pre* 
elude  his  finding  the  defendant  guilty;  In 
which  case  he  must  neither  be  permitted  nor 
compelled  to  serve  as  a  Juror."  The  record 
shows  that  both  these  Jurors  stated  that  they 
entertained  such  conscientious  opinions  as 
would  preclude  them  from  finding  the  defend-* 
ant  guilty.  The  Juror  Thompson,  however, 
on  furtber  examination,  stated  tiiat  his 
opinion  would  not  prevent  bis  finding  the  de- 
fendant guUty  and  fixing  the  punishment  at 
Imprisonment  for  life.  If  the  evidence  war- 
ranted it;  but  that  the  opinion  he  held  would 
preclude  him  from  fixing  the  death  praalty. 
This  qualification  did  not  bring  the  Juror 
outside  the  clear  meaning  and  intent  of  the 
statute.  Although  the  Jury  may  fix  the 
punishment  for  murder  In  the  first  degree  at 
either  death  or  Imprisonment  for  life, 
the  offense  of  murder  In  the  first  de- 
gree is,  nevertheless,  one  "punishable  with 
death,"  and  the  entertaining  of  such  a 
conscientious  opinion  as  precludes  the  Juror 
from  the  InBlction  of  the  death  penalty  pre- 
cludes the  Juror  from  finding  the  defendant 
guilty  at  an  offense  punishable  with  death, 
and  brings  him  within  the  statute  which  re- 
quires the  court  to  exclude  him.  Nor  does  It 
fpUow,  as  contended  for  by  the  ai^llant, 
tiiat  the  enforcement  of  this  rule  compels  a 
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defendant  to  accept  a  jnry  all  the  members 
of  which  are  of  the  opinion  that  If  he  were 
^Ity  of  murder  In  the  first  degree,  bla  pen- 
&lty  ehonld  be  death.  The  rule  only  forces  a 
defradant  to  accept  a  Jury  free  to  Impose 
either  the  death  penalty  or  imprisonment  for 
life;  and  the  territory  has  the  right  to  a 
Jury  that  will  Impose  the  graver  penalty  if 
warranted  by  the  circumstances,  antrammel- 
ed  by  any  coneclentioiis  opinions  against  Its 
Infliction. 

Hiese  are  the  only  errors,  as  alleged,  dis- 
cnssed  In  the  appellant's  brief,  or  which  are 
presented  to  us  npon  the  record  as  It  is  be- 
fore ns. 

Hie  jndgmmt  of  tbe  district  court  is  af' 
firmed. 

VOAN,  CAMPBELL,  and  NAVB,  33^  con- 
enr. 


(10  Aril.  88) 

FHIGBT  T.  LAKE!  SnPEBIOB'&  ABIZONA 
MIN.  CO. 

(SQpreme  Court  of  Arizona.    BCarch  80,  1906.) 

1.  Mines  and  Hirebals— MiniNo  Claims 
BAI.E— Bona  FedIe  Pubchasbbs— Notice. 

Defendant,  knowing  that  a  corporation 
was  in  nossession  of  a  mining  claim  under  an 
<^ion  to  purchase  and  that  it  was  about  to 
exercise  the  option,  stated  to  the  corporation's 
presideat  that  he  (defendant)  would  have  had 
an  Interest  In  the  claim  If  1*.  had  done  as  he 
agreed,  whereupon  the  president  Informed  him 
tmt  if  he  had  any  miaunderstanding  with  L. 
at  the  time  to  arrange  it  before  the  money  was 
paid  over.  Held,  that  defendant's  statement 
was  insufficient  to  charge  either  the  corpora- 
tion or  Its  president  with  notice  of  defendant's 
interest  In  the  claim. 

2.  Mines  and  Minebalb— Quietino  TrrLB— 
Bquitablb  Intebest  ~  Bona  Fide  Poe- 

CIIABEB* 

Where  plaintiff  holding  the  legal  title  to 
certain  mining  property  sued  under  n  statute  to 
quiet  its  title  in  which  action,  defendant  an- 
swered, admitting  plaintiff's  legal  title,  but 
claiming  an  equitable  Interest,  and  asked  af- 
firmative relief,  in  that  such  interest  be  con- 
firmed and  that  the  ietnil  title  held  by  plaintiff 
be  conveyed  to  defendant,  defendant  thereby 
assimied  tbe  attitude  of  one  seeking  to  en- 
force an  equitable  interest  as  against  the  legal 
title,  in  which  situation  piaintiff  was  entitled 
to  rely  on  the  fact  that  It  was  a  bout  fide  pur- 
chaser for  value  wlthont  notice. 

Appeal  from  District  Court,  Pinal  Goohty; 
befwe  Justice  Doan. 

Action  by  the  Lake  Superior  &  Arizona 
Mining  Company  against  F.  S.  Pbeby.  From 
a  Judgment  for  plaintiff,  d^endont  appeals. 
Affirmed. 

Cox  &  Itanklin  (Ohas  8.  Wheeier,  Qny 
C  Earl,  and  Thomas  B,  Pheby,  of  counsel), 
for  a^llant  Hereford  ft  HasEard,  tm  ap- 
pellee. 

SLOAN,  J.  The  Lake  Superior  ft  Arizona 
Mining  Company,  a  corporation,  bronsrht 
suit  against  F.  S.  Pheby  In  the  coort  below 
to  quiet  its  title  to  the  Golden  Eagle  ft  Gold- 
en Eagle  Extension  mining  claims,  situated 
in  the  Pinal  mining  district,  Final  county. 


Pheby  set  up  In  his  answer  an  equitable 
claim  to  a  one-fourth  interest  in  said  pnH^ 
erty,  and  asked  that  this  equitable  estate  be 
confirmed  by  the  court  and  a  conveyance  to 
him  of  tbe  legal  title  to  sach  Interest  be  re- 
quired of  the  plaintiff.  To  this  answer  tbe 
plaintiff  pleaded,  among  other  matters,  tbaC 
it  was  an  innocent  purchaser  for  Taloe  of  tbe 
entire  property  without  notice  actnal  or  coa- 
structtve,  at  the  time  of  the  porchaae,  of 
any  Interest  legal  or  equitable  held  or 
claimed  by  Pheby.  The  trial  conrt  tmmA 
the  issue  thus  raised  by  tiie  answar  of  tbe 
defendant,  and  the  reply  made  thereto  1^ 
plaintiff  in  favor  of  tiie  latt«,  and  Kave 
judgment  quieting  its  title.  The  dtfieiuSant 
moved  the  court  to  grant  him  a  new  trial, 
which  motl<m  waa  denied  and  an  appeal  was 
thereupon  taken  by  blm  from  this  nilliis 
and  trata  the  Jud^ent 

Tbe  qnestlons  raised  by  appellant  In  his 
assignmoit  of  errors  and  presmted  in  tbe 
briefa  of  his  counsel  are:  (1)  The  safflclency 
of  the  eridenoe  to  snstaln  the  flndbiir  tbat 
applies  ynn  an  Innocent  purchaser  wltboat 
notice  of  defendant* 8  claim  of  title.  nie 
question  of  law  wbetbw  tbe  flndhigB  svvport 
the  JndgmenL  Tbe  facts  whicdi  bear  vpcm 
the  qneation  of  notice  on  the  part  of  appdlee 
of  any  ontatandinv  claim  made  appellant 
at  the  time  of  tbe  pnrebaae  were  these:  Tbe 
Golden  Kagle  mining  claim  was  located  Jan- 
nary  1, 1898^  1^  George  Lobb  and  C.  C.  Woolly 
On  November  18,  1899,  tbe  Oold^i  Bagle 
Extension  dalm  was  located  by  George  Lobb. 
On  May  31, 1902,  one-  W.  A.  Holt  obtained  a 
lease  and  bond  of  tbe  Golden  Bai^e  ft  Qolden 
Ba^e  Extension  from  Lobb,  acting  for  blm- 
self  and  as  attorn^  in  fact  ftnr  Woolf ,  and 
In  consideration  thereof  paid  tte  enm  of 
$1,000  in  catriL  The  contract  of  lease  and 
bond  by  Its  terms  was  for  a  term  of  18 
months,  and  gave  to  Holt,  bis  agaits  or  as- 
signs, HtQ  right  of  pouession,  opmtlon,  and 
development  of  the  claims,  and  also  an  op- 
tion to  purchase  the  same  at  any  time  dnrlz^ 
the  life  of  tbe  agreement  fOT  $S1,000l  Lobb, 
for  himself  and  as  attorn^  in  fact  for  Wool^ 
agreed  In  tbe  contract  of  lease  to  execute  a 
good  and  sutHcimt  dced  to  the  mining  claims, 
and  to  d^Kieit  tlie  same  in  escrow  to  be 
delivered  to  Holt  or  bis  assigns  upon  tbe 
payment  of  the  1^1,000  within  tbe  time  sfieci' 
fled  In  tbe  contract  In  pursuance  of  tbls 
agreement  a  deed  was  execnted  by  Lobl>,  for 
himself  and  as  attorn^  in  ftct  for  Woolf,  and 
deposited  In  the  Bank  ot  Globe  to  be  held  In 
escrow  under  the  terms  of  the  contract. 
Holt;  thereafter,  assigned  bis  lease  and  op- 
tion to  one  Angus  W.  Kerr  wbo,  In  October. 
1902,  assigned  the  same  to  the  Lake  Sup- 
erior &  Arizona  Mining  Company.  In  No- 
vember, 1903,  the  latter  ounpany  made  tbe 
payment  called  for  In  the  optlcm  agreemMit 
and  obtained  the  deed  from  Lobb  and  Woolf, 
ta^d  in  escrow  by  tbe  Bank  of  Globe,  and 
placed  tbe  same  of  record.  It  also  appears 
tbat  from  the  time  Holt  to^  pMseeaion 
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the  property  to  the  montli  of  April,  1903, 
there  was  expended  upon  the  property  by 
Holt  and  the  company  the  sum  of  $60,000  In 
development  work.  It  tt&s  conceded  that 
neither  Holt  nor  Kerr,  while  they  were 
holders  of  the  option  or  prior  thereto,  had 
any  nptlce,  actual  or  conatrnetlTe,  that  Fheby 
had  or  claimed  any  interest  In  the  property. 
If  the  Lake  Superior  &  Arlzwna  Copper  Com- 
pany, prior  to  Its  paying  the  purchase  price 
and  obtaining  the  deed  In  escrow,  had  notice 
of  such  claim  It  was  derived  solely  from  an 
interview  between  Frank  S.  Carleton,  presi- 
dent of  the  company,  .and  F.  S.  Pheby  at 
the  Copper  Queen  hotel  in  Btsbee  dnrlng  the 
month  of  April,  1903,  at  which  Interview 
Joseph  J.  Pheby,  brother  of  F.  S.  Pheby,  was 
present  F.  *S.  Pheby  testified  that  at  this 
Interview  he  informed  Carleton  that  be  was 
a  part  owner  In  the  Golden  ilagle  &  Golden 
Eagle  Extension  and  gave  him  in  detail  the 
facts  which  entitled  htm  to  an  equltaiile 
one-fourth  Interest  therein.  Joseph  J.  Pheby 
corroborated  his  brother,  and  testified  sub- 
stantially to  the  same  effect  The  testimony 
of  Carleton  was  that  he  met  Pheby  and  his 
brother  at  the  Copper  Queen  Hotel  tn  April, 
1903,  at  the  request  of  the  Phebys  to  talk 
over  a  proiusltlon  relating  to  the  purchase 
of  the  Silver  King  mine;  that  during  the 
conversation  George  Lobb  was  mentioned, 
and  that  F.  S.  Pheby  then  said  that  Lobb 
was  a  man  who  did  not  fulfill  bis  word,  and 
to  Instance  this  stated  that  if  Lobb  had  done 
as  he  agreed  to  do  he,  Pheby,  would  have 
had  nn  Interest  in  the  property  1q  question; 
tlmt  he  stated  to  Pheby  that  his  company 
bad  taken  over  the  option  for  the  purchase 
of  the  property  which  would  not  expire  until 
November,  1903,  and  the  balance  of  $30,000 
would  then  be  paid  to  the  order  of  Lobb,  and 
advised  Pheby  If  he  bad  any  misunderstand- 
ing with  Lobb  that  the  time  to  arrange  that 
would  be  befote  the  money  was  turned  over; 
that  he  also  Informed  Pheby  that  the  records 
had  Iwen  carefully  examined,  and  the  title 
api>eared  to  clear;  that  thereupon  Pheby 
again  said  that  If  Lobb  had  done  as  be 
agreed  to  do  be  would  have  bad  an  Interest 
In  the  two  mining  claims;  that  no  other  in- 
formation was  given  him  by  Pheby  as  to  his 
claim  of  Interest  than  the  above,  and  that 
Phel^  did  not  state  to  him  at  any  time  dur- 
ing the  Interview  that  he  then  bad  or  claimed 
any  Interest  in  the  property.  Carleton  did  not 
tell  of  this  conversation  to  any  other  member 
of  the  company,  nor  was  it  mentioned  by 
Um  at  any  meeting  of  the  board  of  directors 
of  tte  company  for  the  reason,  as  stated  by 
htm,  that  the  Impression  left  upon  his  mind 
by  the  conversation  with  the  Phebys  was 
that  F.  S.  Pheby  did  not  claim  any  Interest  In 
the  property  at  the  time. 

The  trial  court  accepted  the  testimony  of 
Carleton,  and  rejected  that  of  the  Phebys. 
It  was  clearly  within  the  province  of  the 
trial  court  to  take  the  testimony  of  the  one 


witness  as  against  the  testimony  of  other  wit- 
neasee.  The  question  arises,  therefore,  wheth- 
er, under  the  testimony  of  Carleton,  notice 
of  Pheby's  Interest  in  the  property  can  l>e 
imputed  to  the  appellee.  Disregardlilg  the 
question  whether  notice  snfflclent  to  put  the 
company  on  inquiry,  when  given  to  its  presi- 
dent not  in  a  matter  pertaining  to  the  busi- 
ness of  the  company  but  incidentally,  can 
be  Imputed  to  the  company,  we  think  the 
testimony  of  Carleton  falls  to  show  such  no- 
tice. Carleton  had  a  right  to  assume  that 
Pheby  as  an  honest  man  would  disclose  fully 
his  interest  or  claim  of  Interest  under  the 
circumstances.  Good  faith  would  require  this 
on  the  part  of  Pheby  when  informed  by 
Carleton  of  the  company's  possession  of  the 
property  under  the  option.  Pheby's  declara- 
tion, under  these  circumstances,  that  he,  Phe- 
by, would  have  had  an  interest  had  Lobb  done 
as  he  agreed,  might  properly  be  construed 
as  a  declaration  that  he  did  not,  in  fact  pos- 
sess or  claim  such  interest  at  the  time,  and 
would  tend  to  allay  rather  than  to  arouse  a 
suspicion  that  he  had  not  disclosed  fully  his 
relation  to  the  title.  We  do  not  find  as  a 
matter  of  law  ttiat  the  facts  testified  to  by 
Carleton  were  sufficient  to  put  him  or  his 
company  upon  notice  of  Pheby's  Interest  or 
claim  of  Interest 

It  is  ai^ued  by  counsel  for  appellant  that, 
conceding  want  of  notice  on  the  part  of  the 
company  of  Pheby's  interest  or  claim  of  In- 
terest prior  to  its  purchase  of  the  property  In 
question,  this  fact  can  afford  no  ground  for 
relief.  They  Invoke  the  doctrine  that  in  equi- 
ty want  of  notice  of  an  outstanding  interest 
in  real  estate  Is  but  a  shield  in  the  hands  of 
an  Innocent  purchaser  which  he  may  use  In 
defense  of  his  title  when  it  Is  attacked^  and 
is  not  a  weapon  which  he  may  use  to  support 
his  claim  of  title  In  any  proceeding  brought 
by  him  to  establish  such  title.  Without  re- 
gard to  the  effect  which  modem  registration 
acts  may  have  had  In  changing  the  doctrine 
of  a  bona  fide  purchaser  from  a  rule  of  In- 
action, as  it  is  sometimes  termed,  Into  a  rule 
of  property  the  soundness  of  this  contention, 
as  applied  to  the  practice  In  courts  of  equity, 
must  be  conceded.  This  case.  is.  however, 
not  one  which  calls  for  any  modification  of 
the  equitable  rule  In  order  that  the  judgment 
of  the  trial  court  be  sustained.  The  appellee 
sued  under  the  statute  to  quiet  Its  title. 
This  title  is  a  legal  one.  The  appellant  in  bis 
answer  admitted  that  the  appellee  held  the 
legal  title  to  the  property  in  controversy,  but 
set  up  an  equitable  interest  and  asked  that 
this  Interest  be  confirmed,  and  that  the  legal 
title  held  by  appellee  be  conveyed  to  him. 
Appellant,  therefore,  assumed  the  attitude  of 
one  seeking  to  enforce  an  equitable  interest 
as  against  the  legal  title  held  by  the  plain- 
tiff. Obviously,  therefore,  the  situation  tbiu 
presented  was  the  same  as  If  appellant  were 
the  plaintiff.  Appellee  could,  therefore,  un- 
der the  doctrine  Invfdced,  protect  Its  1^1 
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title  as  against  the  claim  of  appelUot  by 
setting  tip  that  It  was  a  bona  fide  pnrcliaser 
for  value  without  notice. 

We  find  no  error  In  the  record,  and  the 
judgment  Is  therefore  affirmed. 

OAMFBEI^L  and  NAVB,  JJ..  concur. 

(U  OU.  648) 

McGUFFIN  V.  COYI^  &  QUSS. 
(Supreme  Court  of  Oklahoma.  Jan.  6,  1906.) 

1.  Tbtal— Demubbeb  to  Evidence. 

Where  a  cause  of  action  is  founded  alone 
on  a  promiasory  note,  and  where,  from  the  word- 
ing of  the  note,  whpn  construed  in  the  light  of 
all  the  evidence  in  the  cate,  it  appears  that  it 
is  one  on  which  no  cause  of  action  could  be 
mamtained,  and,  where  the  language  of  the  note 
And  all  the  evidence  in  the  case  clearl;  shows 
that  it  is  against  public  policy,  a  demurrer  to 
the  evidence  should  be  sustained,  and  this  can- 
not be  cured  by  a  defect  in  the  pleadings. 

2.  Bills  and  Notes— Patm—Pbesumptions. 

Where  a  note  la  made  payable  to  a  certain 
person  or  persons  named  as  payee  therein,  and 
there  is  nothing  In  the  wording  of  the  note  to  indi- 
cate, and  no  showing  in  the  evidence,  tliat  any 
otiher  person  has  any  interest  therein,  the  pre- 
Bomption  will  he  that  the  note  is  for  the  per- 
sonal benefit  of  the  payee  named  therein. 

[EW.  Note. — 'For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  S  1669.] 

■  8.  Samb—Conbidebation— Public  Polict. 

When  a  note  is  made  payable  to  a  director 
or  officer  of  a  railroad  comiHtDy,  in  hia  personal 
capacity  and  for  hia  pereonal  benefit,  on  condi- 
tion that  a  railroad  la  built  to  a  certain  point 
hy  a  certain  time,  sodi  note  is  void  as  against 
public  policy,  and  no  recovery  can  be  had 
thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  |  ±£5;  vol.  11.  Cent 
Dig.  Contracta,  |§  538,  540.] 

Burwell,  3^  dissenting. 
'(SyUabus  by  the  Conrt.) 

Error  from  District  Gonrt,  Payne  County; 
before  Justice  John  H.  Burford. 

Action  by  Gc^le  ft  Gnss  against  Ii.  K.  Mc- 
Qnffln.  Judgment  for  plaintiffs,  and  defend- 
ant, brings  error.  Beversed. 

•  This  action  was  commenced  In  the  district 
conrt  of  Payne  county,  Okl.  Ter.,  by  W.  H. 
Goyle,  and  U.  C.  Guss,  partners  under  the 
flrai  name  and,style  of  Coyle  ft  Gnss,  against 
Xj.  K.  McQuffln,  on  a  promise  to  pay  f250 
-when  the  Atchison,  Top^a  &  Santa  Bail- 
road  Company  should  build  Its  road  Into  the 
town  of  Cushlng,  Okl.  The  petition  is  as  fol- 
lows, omitting  the  caption:  "Comes  now  the 
above  named  plalntlCTs  and  complain  of  the 
above  named  defendant,  L.  K.  McGuffln,  and 
for  cause  of  action  against  said  defendant 
allege  and  say:  That  the  said  defendant  on 
the  23d  day  of  July,  1901.  for  a  valuable  con- 
sideration, executed  and  delivered  to  the 
plaintiffs  his  certain  promissory  note  in  writ- 
ing, of  that  date,  whereby  said  defendant 
promised  to  pay  to  the  order  of  the  said 
plaintiffs  on  July  1,  1902,  the  sum  of  two 
hundred  and  fifty  dollars  ($250.00)  at  Gush- 
ing Bank,  Cashing,  Olilahoma.  That  said 
note  was  executed  and  delivered  defendant 


to  the  plaintiffs  on  condition  that  the  Santa 
Railroad  (meaning  thereby  the  Atchison, 
Topeka  &  Santa  F6  Ballroad)  should  be  bnllt 
to  the  town  of  Cnshing  by  July  1.  1902. 
Plaintiffs  all^e  that  the  said  condition  In 
said  note  has  been  fulfllled  and  performed 
in  every  particular,  and  that  the  said  rail- 
road WHS  bnllt  to  the  said  town  of  Cnsh- 
ing prior  to  July  1,  1902.  That  said  railroad 
was  fully  equipped  for  the  operation  of 
trains,  and  provided  frith  all  the  necessary 
facilities  for  the  transportation  of  passoigers 
and  freight,  and  that  the  regular  trains  were 
out  In  operation  on  said  railroad  to  the  town 
of  Cushlng  prior  to  July  1,  1902.  Plaintiffs 
allege  that  they  are  the  owners  and  holders 
of  said  promissory  note,  and  that  there  Is 
now  due  them  on  said  note  from  said  defaid- 
ant  the  sum  of  $250,  with  Interest  thereon  at 
the  rato  of  7  per  cent  per  annum  from  the 
1st  day  of  July,  1902,  and  that  the  defendant, 
although  often  requested,  has  failed  and  re- 
fused to  pay  the  same.  A  copy  of  said  note 
is  hereto  attached,  referred  to  herein,  and 
made  a  part  of  this  petition,  and  marked  'Ex- 
hibit A.'  Wherefore,  plaintiffs  pray  Judg- 
ment against  said  defendant  L.  K.  McGnffin 
for  the  sum  of  $260  with  interest  at  the 
rate  of  7  per  cent  per  annum  from  the  lut 
day  of  July,  1902,  and  for  the  costs  of  this 
action.  Henry  E.  Asp.  J.  R.  Cottlngham. 
J.  B.  Furry."  The  note  referred  to  In  tlie 
petition  as  "Exhibit  A"  is  as  follows,  to  wlt: 
("Cushlng,  Okla.,  7,  23  day,  1901;  *250X».' 
Jnly  1st.  1902,  If  Santa  Fg  B.  B.  is  built  to 
Gushing  by  this  date  (July  1,  1902),  A.,  T.  A 
S.  F.  R.  B.  to  Cushlng,  Oklahoma,  in  consid- 
eration of  its  being  built,  for  value  received, 
as  principals  promise  to  pay  to  the  order  of 
Ooyle  ft-Onss,  two  hundred  and  fifty  dollars, 
at  Cushfng  Bank.  Cushlng,  Oklahoma.  This 
note  Is  given  upon  condition  that  a  failure  to 
comply  with  the  above  requirements  shall 
render  this  note  void.  L.  K.  McGuffln."  To 
this  petition  defendant  demurred,  which  de- 
murrer was  overruled,  to  which  defendant 
excited.  Defendant  then  flied  an  answer 
setting  up  failure  of  consideration,  and  fraud 
In  obtaining  said  note.  The  fbllowing  evi- 
dence was  introduced  on  the  part  of  the 
plaintiff.  First,  the  charter  of  the  Extern 
Oklahoma  Railroad  Company.  Then  evi- 
dence was  Introduced  showing  that  the  Ateb- 
Ison,  Topeka  &  Santa  F6  Railroad  Company 
was  the  principal  stockholder  in  the  East- 
em  Oklahoma  Railroad,  and  that  the  stock 
subscribed  by  the  different  stockholders  In 
the  .  Eastern  Oklahoma  Railroad  Company 
was  at  the  request  of  the  Atchison.  Topeka 
&  Santa  Railroad  Company  and  that 
the  Atchison,  Topeka  &  Santa  F£  Railroad 
Company  purchased  the  right,  of  way,  and 
that  the  Eastern  Oklahoma  was  complet- 
ed to  Gushing  within  the  time  designated 
In  the  note.  The  defendant  demurred  to  thle> 
evidence,  which  was  overruled  by  the  court, 
and  Judgment  iglxw  for  the  plaintiff,  to 
which  the  defendant  excepted.   Motion  for 
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new  trial  was  made  In  doe  time,  filed,  argued, 
overraled,  and  exceptions  saved.  To  all  of 
wliidi  the  defendant  excepted,  and  brings  the 
.case  here  for  review. 

Cbas.  E.  Bosh  and  Jno.  Deverenx,  for 
plaintiff  Id  error.  Henry  B.  Asp.  Cbarles  H. 
Woods  and  Geo.  M.  Green,  for  def^dants  In 
error. 

IRWIN,  J.  (after  stating  tbe  facta).  Plain- 
tiff In  error  insists  that  this  case  should  be 
reversed  on  three  grounds.  First,  that  tbe 
evidence  shows  that  U.  C.  Guss,  one  of  the 
plaintiffs,  was  a  stockholder  In  tbe  Eastern 
Oklahoma  Railroad  Company,  and  any  con- 
tract by  which  he  was  to  receive  a  personal 
benefit  for  the  location  of  that  road  at  a  cer- 
tain point  was  against  public  policy  and  void; 
second,  because  tbe  evidence  falls  to  show 
that  the  Atchison,  Topeka  &  Santa  Rail- 
road Company  has  ever  butlt  a  railroad  to 
Gushing,  and  therefore  tbe  condition  on 
which  the  note  was  to  be  paid  has  never  been 
fulfilled;  and,  third,  because  tbe  petition 
falls  to  show  any  consideration  for  the  prom- 
ise. Counsel  for  defendant  in  error  Insist 
that  this  demurrer  to  tbe  pe^tlon  should 
have  been  overruled,  because  the  pleadings 
did  not  raise  the  question  of  tbe  l^allty  of 
the  note  in  question,  and  they  cite  a  number 
of  authorities  to  sustain  this  position.  But 
we  think  this  position  Is  not  tenable,  because 
we  believe  the  true  rule  to  be  that  where  a 
cause  of  action  is  founded  alone  on  a  promis- 
sory note,  and  where  from  tbe  wording  of  tbe 
note,  in  tbe  light  of  all  the  evidence  In  tbe 
case,  It  appears  that  tbe  note  is  one  on  which 
no  cause  of  action  could  be  maintained,  and 
where  the  language  of  the  note  and  all  the 
evidence  In  the  case  clearly  shows  that  it  Is 
against  public  policy,  a  demurrer  to  the  evi- 
dence should  be  sustained,  and  this  cannot 
be  cured  by  a  defect  la  the  pleadings.  Such 
seems  to  be  the  holding  of  the  United  States 
Supreme  Court  In  tbe  case  of  Oscanyan  v. 
Arms  Company,  1(»  U.  S.  261-266,  26  L.  Ed. 
539,  where  that  court  say:  •*The  position  of 
tbe  plaintiff  that  the  Illegality  of  the  contract 
In  suit  cannot  be  noticed,  because  not  affirm- 
atively pleaded,  does  not  strike  us  as  having 
much  weight.  We  should  not  deem  It  worthy 
of  BM-Ions  consideration,  had  It  not  been  ear- 
nestly pressed  upon  our  attention  by  learned 
coonsel.  Tbe  theory  upon  which  the  action 
proceeds  Is  that  the  plaintiff  has  a  contract, 
valid  In  law,  for  certain  services.  Whatever 
shows  the  Invalidity  of  the  contract  shows 
that  In  fact  no  such  contract  as  alleged  ever 
listed.  The  general  denial  under  the  Code 
of  Procedure  of  New  York,  or  tbe  general 
issue  at  common  law.  Is  therefore  sustained 
by  proof  of  the  invalidity  of  the  transaction 
which  is  designated  . In  tbe  complaint  or  dec- 
laration as  a  contract"  Farther  on  In  tbe 
opinion,  at  page  267  of  103  U.  S.  (26  U  Ed. 

the  court  says:   "Here  tbe  action  Is  up- 
on a  oontract  which,  ^c<M>rdlng  to  the  view  of 


the  judge  who  tried  tbe  case,  was  a  corrupt 
one,  forbidden  by  morality  and  public  policy. 
We  shall  hereafter  examine  into  the  correct- 
ness of  this  view.  Assuming,  for  the  present, 
that  it  was  a  sound  one,  the  objection  to  a 
recovery  could  not  be  obviated  or  waived  by 
any  system  of  pleading,  or  even  by  the  ex- 
press stipulation  of  the  parties.  It  was  one. 
wblch  the  court  itself  was  bound  to  raise  In 
the  Interest  of  tbe  due  administration  of  Jus- 
tice. Tbe  court  will  not  listen  to  daims 
fonnded  on  Bervloes  rwdered  in  violation  of 
common  decency,'  public  morality,  or  tbe 
law.  History  fnnildiea  Inttanees  of  robbery, 
arson,  and  otlier  crimes  committed  for  hire. 
If,  after  receiving  a  pardon  or  suffering  tbe 
punishment  imposed  upon  blm,  tbe  cidprit 
should  sue  tbe  Instigator  of  tbe  crime  for  tbe 
promUed  reward,  if  we  may.  suppose  that 
audacity  oould  go  so  far,  tbe  court  would  not 
hesitate  a  moment  in  dkoQisdng  bis  caa^ 
and  send  him  from  its  presence,  whatever 
might  be  tbe  character  of  tiw  defenaa  It 
would  not  be  restrained  by  defects  of  idead- 
ings,  nor.  Indeed,  could  it  be'  by  tiie  detend- 
ante  waiver,  if  we  may  aiqipose  that  in  msb 
a  matter  it  would  be  offered.  What  is  ao 
obvious  In  a  case  of  such  aggravated  crim- 
inality KB  tbe  <me  siqiposed  is  equally  true 
in  all  cases  where  Ibe  services  for  which  com- 
pensation is  claimed  are  foi1>idden  by  law  or 
condemned  by  public  decoicy  or  morality." 
And  in  the  case  of  Coppell  v.  Hall,  reported 
In  7  Wall.  542.  on  page  658,  19  L.  Bd.  244, 
the  Supreme  Court  of  the  United  States 
again  says,  in  the  opinion:  "The  Instructlod 
given  to  the  Jury,  that,  If  the  contract  was  il- 
legal, the  Illegality  had  been  waived  by  the 
reconventional  demand  of  the  defendant,  was 
founded  upon  a  misconception  of  the  law. 
In  such  cases  there  can  be  no  waiver.  The 
defense  is  allowed,  not  for  the  sake  of  the 
defendant,  but  of  the.  law  Itself.  The  princi- 
ple Is  iDdlspensable  to  tbe  purity  of  Its  ad- 
ministration. It  will  not  enforce  what  it  baa 
forbidden  and  draounced.  Tbe  maxim,  *'El^ 
dolo  malo  non  oritur  actio,'  Is  limited  by  no 
snch  qualification.  Tbe  proposition  to  the 
contrary  strikes  us  as  hardly  worthy  of  seri- 
ous refutation.  Whenever  the  Illegality  ap- 
pears, whether  tbe  evidence  comes  from  one 
side  or  the  otber.  tbe  disclosure  Is  fatal  to  the 
case.  No  consent  of  tbe  defendant  can  neu- 
tralize Its  effect  A  stipulation  in  the  most 
solemn  form  to  waive  the  objection  would 
t>e  tainted  with  the  vice  of  tbe  original  con- 
tract, and  void  for  the  same  reasons.  Wher- 
ever the  contamination  reaches,  It  destroys. 
Tbe  principle  to  be  extracted  from  all  the 
cases  is  that  the  law  will  not  lend  Ita  support 
to  a  claim  founded  upon  Its  violation." 

Counsel  for  defendant  In  error  In  their 
brief  say,  as  to  tbe  first  ground  for  .a  re: 
versal  argued  by  counsel  for  plaintiff  in  er- 
ror: "It  is  submitted  that  upon  this  point 
the  only  answer  that  Is  necessary  Is  that  the 
record  discloses  that  there  is  not  a  scrap  of 
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evidence  from  whldi  evm  an  intimation 
might  be  drawn  tbat  any  personal  benefit  ac- 
crned  to  Quss  throogb  this  particular  trans- 
action. It  Is  true  that  Ouss  was  one  of  the 
stockholders  of  the  company,  and  also  that 
he  Is  named  as  one  of  the  payees  of  the 
note;  but  there  la  not  an  lota  of  evidence 
to  show  that  he  was  to  reeeire  this  money 
In  his  personal  capacity  and  for  hia  personal 
benefit,  and  certainly  none  to  the  efTect  that 
he  was  to  recehe  It  for  his  personal  benefit 
at  the  expense  of  the  company  for  which  he 
was  worl£lng,  and  to  which  he  owed  his 
duty."  Now,  by  the  use  of  this  language  in 
their  brief,  It  would  seem  that,  non  constat, 
If  the  evidence  did  show  that  the  note  was 
for  the  personal  benefit  of  Guss,  and  ttiat 
he  was  one  of  the  stockholders  of  the  com- 
pany, and  that  the  said  note  was  for  his 
personal  benefit,  given  to  him  In  bis  per- 
sonal capacity,  their  views  would  be  dif- 
ferent Counsel  for  defendant  in  error  In- 
sist, and  base  their  defense  entirely  upon 
the  proposition,  that  the  note  in  question 
Is  a  subscrlptlo)]  not  entered  into  on  behalf 
of  and  for  the  benefit  of  the  railroad  com- 
pany. Intended  to  aid  it  In  the  construction 
of  its  road.  And  they  insist  that  such  a 
contract,  entered  into  by  or  on  behalf  of  the 
railroad  company,  looking  toward  its  loca- 
tion at  one  point  rather  than  another,  is  not 
void,  or  against  public  policy,  or  that  the 
public  is  necessarily  affected  to  its  detriment 
by  such  contract,  and  they  say  this  is  especial- 
ly true  In  Oklahoma,  where  by  statute  railroad 
companies  are  permitted  to  bold  real  es- 
tate, to  take  and  bold  such  voluntary  grants 
of  real  estate  and  other  property,  either  with- 
in or  without  this  territory,  as  may  be  made 
to  them  to  aid  In  the  constnictiou,  mainte- 
nance and  accommodation  of  their  railroad. 
This  point  in  the  argument  of  coimsel  for 
defendant  in  error  will  be  considered  later 
on  In  this  opinion. 

Prom  a  careful  examination  of  the  brief 
of  the  defendants  in  error  it  will  be  seen 
that  their  claim  that  this  note  ia  valid  and 
not  in  contravention  of  public  policy  Is  bas- 
ed entirely  upon  the  theory  that  this  Is  a 
subscription  note,  and  while,  by  Its  terms,  It 
purports  to  be  given  to  Coyle  &  Ouss,  it 
is  in  fact  given  for  the  benefit  of  the  rail- 
road company,  and  not  to  Coyle  &  Guss  In 
their  Individual  or  partnership  capacity,  nor 
for  their  personal  benefit  or  for  the  benefit 
of  either  of  them;  that  the  real  beneficiary 
of  the  note  Is  the  railroad  company,  and  not 
Coyle  &  Guss,  or  U.  C.  Guss.  Thus  It  will  be 
seen  that  in  deciding  this  case  we  are  at  the 
very  outset  confronted  by  two  propositions — 
two  questions  upon  the  answers  to  which  the 
ultimate  decision  of  this  case  rests,  when  to 
these  answers  is  applied  the  correct  princi- 
ples of  law.  The  first  question  Is,  to  whom 
Is  this  note  actually  given?  And,  second, 
who  Is  the  beneficiary  thereof?  In  deter- 
mining these  questions  we  must  be  governed 
tntlrely  1^  the  plain  language  employed  In 


drawing  up  the  note  In  qnestion.  Wbere 
language  Is  plain  and  unambiguous,  and  no 
uncertain  terms  are  used,  we  take  It  that 
the  ordinary  and  commonly  accepted  mean- 
ing of  the  words  Is  intended.   Now  a  read- 
ing of  this  note  shows  that,  so  far  as  the 
promise  of  the  payment  of  money  goes,  it 
is  In  the  ordinary  form  of  a  promissory 
note,  and  Is  made  payable  to  Coyle  &  Ouss, 
and  we  have  made  a  very  careful  examination, 
of  the  entire  note,  and  we  can  find  no  lan- 
guage in  It  which  by  any  reasonable  con- 
struction can  be  Interpreted  to  mean  that 
any  other  person  or  persons  was  intraded 
by  the  maker  of  the  note  to  have  any  benefit 
therefrom.   Coyle  ft  Guss  are  made  the 
payees  of  the  note,  without  any  qualifica- 
tions, or  without  attaching  any  conditions 
tbat  the  proceeds  of  the  note  are  for  the 
benefit  of  anybody  else.   So  far  as  defining 
the  payees  of  the  note,  the  statments  of  the 
note  are  unqualified,  and  there  is  certainly 
nothing  In  the  note  itself  which  would  Indi- 
cate that  Coyte  &  Guss,  or  either  of  them, 
were  acting  in  the  Interests  of  anybody  else, 
as  agent  or  otherwise.   Ttien,  If  nothing  in 
the  note  Indicates  that  Coyle  &  Guss  are  not 
the  real  payees  and  beneficiaries,  there  is 
only  one  place  for  us  to  look  for  the  evidence 
of  such  intention,  and  that  is  to  the  evidence 
in  this  case.   We  have  read  and  re>read  this 
evidence,  and  we  fail  to  find  a  word  or  a 
syllable  which  to  any  degree  or  to  any  extent 
Indicates  that  Coyle  ft  Guss  took  this  note 
as  the  agent  of  the  Atchison,  Topeka  ft  Santa 
F6  Railroad  Company,  or  any  other  railroad 
company  or  corporation,  or  took  It  In  any  oth- 
er capacity  than  their  Individual  capacity  as 
the  firm  of  Coyte  ft  Guss.   When  we  refer  to 
this  evidence,  we  find,  first,  that  the  charter 
of  the  Eastern  Oklahoma  Railroad  was  the 
first  evidence,  and  in  that  It  states  that  U. 
C.  Guss,  one  of  the  payees  of  this  note,  was 
a  stockholder  In  the  Eastern  Oklahoma  Rail- 
road Company,  aid  a  director  therein.  The 
only  other  testimony  Is  that  of  Henry  E. 
Asp,  attorney  for  the  Atchison,  Topeka  ft 
Santa  T6  Railroad  Company;  and  the  only 
testimony  given  by  him  concerning  the  pay- 
ees of  this  note  is  found  on  page  23  of  the 
case-made,  where  it  says  that  Guss  signed 
the  articles  of  incorporation  of  the  Eastern 
Oklahoma  Railroad  Company  and  was  a  sub- 
scriber for  one  share  of  stock,  and  that  he 
(Quss)  signed  the  articles  of  incorporation 
and  became  a  member  of  the  corporation  at 
the  request  of  him  (the  said  Asp),  and  the 
witness  says  he  thinks  Gusa  had  some  talk 
with  the  officers  of  the  Atchison,  Topeka  ft 
Santa  F€  Railroad  Company  in  Chicago  con- 
cerning the  matter ;   and  on  page  25  the 
same  witness  testified  that  he  made  a  con- 
tract with  Coyle  ft  Guss  to  procure  the  right 
of  way  and  that  the  Atchison.  Topeka  ft 
Santa  F6  Railroad  company  paid  for  the 
same.   Now  this  Is  the  entire  evidence  on 
Oils  point   No  other  evidence  of  any  kind 
or  cbaracto'  la  Introduced  touching  tUs 
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point  Now  can  It  bo  said  that  the  mere 
fact  that  OuBs  subscribed  for  stock  In  the 
Bastem  Oklaboma  Railroad  Oompany  at  the 
request  of  the  Atchison,  Topeka  ft  Santa  FA 
Railroad  Company,  and  that  he  was  employ- 
ed  for  tlie  purpose  of  assisting  tn  procuring 
the  riffbt  of  way  for  that  railroad  company, 
iB  snfflcfent  tn  Itself  to  authorize  the  court 
In  holding  that  ttais  note  was  given  to  the 
railroad  company,  and  not  to  Gn^  and 
that  the  same  la  not  for  Ouss*  personal  bene- 
flt,  in  the  face  of  tbe  plain  nnequlvocal  lan- 
guage of  tbe  note  itself?  Plaintiffs  in  the 
court  below,  in  tbelr  petition  filed  in  this 
case  and  on  which  this  case  ia  based,  offer 
this  note,  not  as  the  note  of  tbe  railroad 
company,  but  as  the  personal  property  of 
Coyle  ft  Guss.  Cktyle  ft  Guss  are  the  plaln- 
tiffa  in  tbe  case.  No  one  else  la  mentioned 
as  plaintiff,  and  in  the  petition  this  language 
la  used:  "Plaintiffs  allege  that  they  are 
the  owners  and  holders  of  said  promissory 
note,  and  that  there  is  now  due  them  on  said 
note  the  sum  of  two  hundred  and  fifty  dol> 
lars  ($250.00),  with  Interest  thereon,  •  • 
Now  we  take  tlie  true  rule  of  law  to  be  that 
wh»e  a  note  la  made  payable  to  a  certain 
person  or  persons  aa  payee  therein,  and  there 
is  nothing  in  the  wording  of  the  note  to  In- 
dicate, and  DO  showing  in  the  erldence,  that 
any  other  person  has  any  interest  therein, 
the  presumption  will  be  that  the  note  la  for 
the  p^aonal  benefit  of  the  payee  named 
ttiereio. 

We  think,  from  the  unmistakable  lan- 
guage of  the  instrument  Itself,  in  the  ab- 
sence of  any  evidence  to  vary,  change,  or 
explain  that  language,  any  reasonable,  fali^ 
minded  person  must  come  to  but  one  conclu- 
sion from  a  reading  of  tbe  note,  and  that 
ia  that  it  Is  tbe  personal  property  of  Coyle 
ft  Guss  and  for  their  personal  benefit  They 
might,  it  seems  to  us,  aa  consistently  and 
just  as  reasonably  aay  that  It  was  for  the 
benefit  of  the  Cusbing  Bank,  of  Cnshing,  OkU 
because  that  bank  is  named  as  tbe  place 
of  payment  In  the  body  of  tbe  note,  as  to 
say  that  It  was  a  note  given  to  tbe  Atchison, 
Topeka  ft  Santa  Fd  Railroad  Company.  Be- 
fore we  could  indulge  in  tbe  presumption 
that  this  note  did  not  Intend  or  mean  what 
It  plainly  and  unmistakably  says,  we  should 
have  something  to  base  such  a  presumption 
on.  That  presumption  could  only  be  based 
upon  something  in  tbe  language  of  the  note 
itself,  or  from  something  In  the  evidence 
In  the  case.  This  case  is  brought  in  tbe 
district  court  in  the  name  of  Coyle  ft  Guss. 
In  the  individual  capacity  of  tbe  firm.  In 
tbelr  petition  they  allege  that  they  are  the 
owners  and  holders  of  this  note.  Nowhere 
In  tbe  petition  is  any  allegation  made  that 
any  other  person  or  persons  has  any  in-'' 
tereat  directly  or  indirectly  therein.  We  have 
before  ua  all  the  evidence  that  was  before 
tbe  district  court  On  the  evidence  intro- 
duced before  the  district  court  could  any 
otbw  or  different  Judgment  bave  been  ren-  . 


dered,  provided  the  note  was  otherwise  nn- 
objectionabler  than  a  judgment  in  favor  of 
Coyle  ft  Guss?  Would  tbe  district  court 
have  been  warranted  on  that  evidence  in 
finding  that  any  other  person  or  corporaUon 
had  any  Interest  In  this  note?  If  It  would 
not  then  why  should  we,  on  tbe  same  evi- 
dence, be  autborlzed  In  making  such  findlngt 
This  note  is  payable  1^  its  terms  to  Coyie 
ft  Guss,  or  order.  Now  let  us  for  a  moment 
consider  tbe  attitude  of  the  Atchison,  Topeka 
ft  Santa  F6  Balhroad  Company,  provided  they 
are  the  real  beneficiary  of  this  note,  and  that 
tbe  note  was  made  in  tbe  name  of  Coyle 
ft  Guss  for  their  beileflt  There  la  no  way 
known  to  the  law  by  which  they  could  get 
what  Justly  belongs  to  them  out  of  tbe  pro- 
ceeds of  tills  Judgment  except  upon  an  order 
from  Coyie  ft  Guss.  Would  It  be  likely  that 
a  great  business  concern,  like  tbe  Atehlson, 
T<K)eka  ft  Santa  F6  Railroad  Company  would 
do  business  in  this  precarious,  unsafe,  and 
uncertain  manner?  If  this  note  was  really 
given  for  the  benefit  of  the  Atchison,  Topeka 
ft  Santa  Fe  Railroad  Company,  and  was  not 
Intended  for  the  personal  benefit  ot  Coyie 
ft  Gnsa,  then  wbat  consistent  reason  can  be 
given  for  the  note  being  teken  In  the  name 
of  Coyle  ft  Guss,  without  any  language 
therein  to  preserve  or  protect  tbe  rlgbta  of 
the  railroad  company?  Is  there  any  prohi- 
bition in  law  that  would  prevent  the  rail- 
road company  from  teklug  notes  and  con- 
tracts for  tbelr  own  benefit  In  tbelr  own 
name?  Have  we  any  right  nnder  the  evi- 
dence to  Indulge  in  a  presumption  which 
neither  the  Instrument  itself,  nor  tbe  evidence 
in  tbe  case  vrould  warrant?  Hien,  again, 
if  this  note  was  Intended  to  be  for  the  bene- 
fit of  tbe  railroad  company,  why  stiould 
they  take  and  use  as  one  of  the  payees  of  tbe 
note,  Coyle,  who  so  far  as  this  record  shows 
baa  no  connectloawltb  the  Santa  F6  Railroad 
Company,  save  and  except  that  be  was  em- 
ployed at  one  time  to  assist  tn  tbe  purchase  of 
right  of  way  for  tbe  railroad?  Then,  again 
it  would  seem  to  us  that  this  note  would 
not  have  been  Intended  to  be  a  note  given 
either  for  the  purpose  of  assisting  in  the 
procuring  of  tbe  right  of  way,  or  to  aid  In 
the  construction  of  the  railroad,  because  by 
tbe  terms  of  tbe  note  It  Is  not  payable  until 
both  these  conditions  have  been  performed, 
because  it  is  not  payable  to  anybody  until 
tbe  road  is  built  to  Cusbing.  Now  It  is  a 
self-evident  fact  that  the  purchase  of  the 
right  of  way  must  be  a  condition  precedent 
to  the  construction  of  tbe  railroad,  and  It 
is  a  fact  made  manifest  by  tbe  language  of 
tbe  note,  that  the  construction  of  the  road  bi 
a  condition  precedent  to  anything  l>elng  due 
on  the  note.  This,  it  seems  to  us.  Is  a  com- 
plete answer  to  the  proposition  tliat  this  is 
a  subscription  note  given  to  the  Atchison, 
Topeka  ft  Santa  F6  Railroad  Oompany  to  aid 
In  tbe  construction  of  Ite  railroad.  And  It 
seems  that  tbe  only  reasonable  construction 
that  can  be  placed  upon  tbe  note  and  tbe 
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evidence  in  support  thereof  Is  that  It  Is  the 
property  of  Coyle  &  Ouss  in  their  Individual 
capacity,  and  for  their  personal  benefit. 

As  to  the  second  proposition  urged  by 
plaintiff  in  error  for  a  reversal  of  this  case, 
attorneys  for  defendant  in  error  say  in 
their  brief  at  page  5:  "But  the  argument  of 
counsel  Is  that  the  fact  that  this  was  a  con- 
tract of  subscription  with  Guss  &  Coyle 
for  the  location  of  a  railroad  at  a  certain 
point,  and  that  Guss  was  one  of  the  directors 
of  that  railroad  company,  is  enough  in  It- 
self to  render  this  contract  void  on  the  ground 
of  public  policy;  and  this,  In  view  of  the  fact 
that  there  was  not  a  JOt  of  evidence  to  con- 
tradict the  evidence  of  the  plaintiff  that  la 
acting  in  these  right  of  way  matters  Guss 
&  Ooyle  acted  for  and  In  behalf  of  the  rail- 
road company."  We  have  examined  the 
brief  of  counsel  for  plaintiff  in  error  care- 
fully, with  a  view  to  ascertain  If  this  was 
their  argument,  and  we  think  that  this 
statement  in  the  brief  of  counsel  for  defend- 
ant in  error  Is  not  warranted.  We  have 
heretofore  given  oar  view  of  the  evidence  as 
to  this  note  being  the  individual  and  per- 
sonal property  of  Guss  &  Coyle.  Oounsel 
for  plaintiff  in  error.  In  their  brief,  insist 
all  through  the  brief  that  It  la  not  a  subscrip- 
tion contract  with  the  company,  but  is  a  note 
given  to  Coyle  &  Guss  for  their  personal 
benefit.  On  page  5  of  plaintiff  in  error's 
brief,  they  say:  "Any  contract  by  which  he 
[meaning  Guss]  was  to  receive  a  benefit  per- 
sonally for  the  location  of  that  road  was 
against  public  policy  and  void."  Nor  do  we 
find  anything  In  the  evidence  that  would  war- 
rant the  conclusion  that  this  note  was  a 
subscription  note  to  the  company,  bat  coun- 
sel for  defendant  In  error  say  on  page  6 
of  their  brief:  "There  was  not  a  jot  of  evi- 
dence to  contradict  the  evidence  of  the 
plaintiff  that,  In  acting  In  these  right  of  way 
matters.  Guss  &  Coyle  acted  for  and  in  be- 
half of  the  railroad  company."  We  cannot 
understand  the  purpose  of  this  statement,  or 
what  possible  significance  It  can  have  in  this 
case,  for  the  reason  that  there  is  absolutely 
nothing  In  the  note  Itself  which  In  any  way 
Indicates,  or  has  any  connection,  however 
slight  with  the  subject  of  the  buying  of 
the  right  of  way,  and  we  have  repeatedly 
read  this  entire  evidence  from  beginning  to 
end,  and  there  Is  not  a  scintilla  of  evidence 
that  In  any  way  connects  this  note  with  the 
purchase  of  the  right  of  way,  or  even  indi- 
cates or-  bints  that  It  has  any  reference  to 
that  subject.  Hence  we  think  that  there  is 
no  force  In  the  statement  of  counsel  for 
defendant  In  error  that  the  evidence  does  not 
tend  to  contradict  the  evidence  of  plaintiff 
that  they  were  acting  in  right  of  way  matters 
for  the  Santa  P6  Hailroad  Company,  because 
It  is  Immaterial  whether  they  were,  br  were 
not,  unless  In  some  way  this  note  Is  con- 
nected with  the  subject  of  the  right  of  way ; 
and,  as  we  have  heretofore  said,  from  the 
wordii^  of  the  note  Itself,  It  must  be  evi- 


dent tbat  this  note  was  not  Intended  as  an 
aid  to  the  purchase  of  the  right  of  way. 

As  to  the  contention  of  counsel  for  defend- 
ant la  error  that  not  every  contract  entered 
into  by  or  on  behalf  of  a  railroad  company, 
looking  towards  Its  location  at  one  point 
rather  than  another,  is  void,  we  have  this  to 
say :  That  many  respectable  authorities  are 
cited  by  coimsel  to  sustain  this  position, 
among  which  are  the  cases  of  McClure  v. 
Gulf  Railroad  Company,  9  Kan.  373,  Railroad 
Co.  V.  Baab,  9  Watts  (Pa.)  458,  36  Am.  Dec 
132,  Berryman  v.  Trustees  Cincinnati  South- 
em  Railway,  14  Bush  (Ky.)  755,  Racine 
County  Bank  v.  Ayers,  12  Wis.  512,  and  Bank 
V.  Hendrle,  49  Iowa,  402,  31  Am.  Rep.  153. 
And  on  an  examination  of  these  authorities 
It  would  seem  that  most,  If  not  all,  of  them 
sustain  that  position.  But,  on  the  contrary, 
we  are  cited  to  a  Hue  of  respectable  author^ 
Itles  which  seem  to  hold  the  contrary  doc- 
trine. But,  under  our  view  of  this  case,  bo 
far  as  presented  by  the  record,  this  question 
does  not  arise  In  this  case,  and  we  are  in- 
clined to  the  belief  that  "sufflclent  nnto  the 
day  is  the  evil  thereof,"  and  will  content 
ourselves  with  a  discussion  and  decision  of 
those  questions  only  which  are  germane  to 
the  issues  of  this  case.  When  the  question 
of  the  right  of  the  railroad  company  to  take 
notes  or  contracts  of  subscriptions  for  the 
construction  of  their  road,  conditioned  upon 
the  location  thereof  at  a  certain  point  rather 
than  at  another  point,  comes  to  us  upon  the 
issues  Involved  In  the  case,  It  will  be  time 
enough  to  decide  that  >inestion ;  but  at  pres- 
ent we  do  not  deem  It  necessary  or  advisable 
to  try  to  reconcile  what  seems  to  be  a  con- 
flict of  authorities  on  this  proposition.  We 
think  the  true  principle  of  law  is  tbat  a  note 
made  payable  to  an  officer  of  a  railroad  com- 
pany, in  his  personal  capacity  and  for  his 
personal  benefit,  on  condition  that  a  road  Is 
built  on  a  certain  line,,  to  a  certain  point,  by 
a  certain  time,  is  void  as  against  public  poli- 
cy, and  that  no  recovery  can  be  bad  thereon. 
In  the  case  of  Bldred  v.  Malloy,  2  Colo.  320, 
20  Am.  Rep.  752,  In  passing  upon  the  validity 
of  a  note  almost  identical  In  terms  with  the 
one  in  this  case,  the  note  there  under  con- 
sideration reading  as  follows :  *'Golden  City, 
Col.  Ter.,  May  20,  1870.  Nine  months  after 
date,  for  value  received,  I  promise  to  pay  J. 
A.  Remington,  or  order,  five  hund.-ed  dollars, 
without  defalcation  or  discount,  at  Golden 
City,  Colorado.  The  consideration  of  theabove 
Is  that  if  the  railroad  Is  completed  and  cars 
running  to  a  point  inside  the  Table  Mountains, 
at  Golden  City,  Colorado  Territory,  on  or  be- 
fore 20th  of  February,  A.  D.  1871,  the  above 
sum  will  be  duly  paid  to  the  before  mentioned 
J.  C.  Remington ;  otherwise,  the  obligation  to 
he  null  and  void.  Stephen  Eldred" — the  court, 
speaking  through  Judge  Belford,  said: 
"Notwithstanding  the  fact  that  contracts  of 
wager  have  been  regarded  as  valid  at  com- 
mon law,  a  disposition  has  been  steadily 
growing  in  all  respectable  courts  to  disco on- 
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taiance  and  Ignore  them.  It  Is  generally 
conceded  tbat  tbe  principle  was  Ingrafted  on 
tliat  system  at  a  time  when  but  little  con- 
sideration was  given  to-the  subject  and  the 
right  to  recover  In  such  eases  quite  fully  ea- 
tsbllshed  before  any  searching  inquiries  were 
made  Into  the  moral  tendencies  of  the  doc- 
trine. While  bowing  to  'the  authority  of 
Lord  Mansfield,  such  able  Jurists  as  Ellen- 
borough  and  Campbell  and  Le  Blanc  have 
declined  to  entertain  such  cases,  while  other 
Judges  have  refused  to  proceed  as  long  as 
anything  else  could  be  found  to  do,  con- 
stantly declaring  that,  were  the  question 
a  new  one,  the  rule  would  he  different  The 
manifest  disfavor  extended  to  these  contracts 
by  the  English  judges  and  the  unremitting 
efforts  that  are  being  made  to  get  rid  of  a 
role  established  through  the  Inadvertency  of 
their  predecessors  convinces  me  that  In  up- 
boldlng  these  contracts  tbe  earlier  decisions 
were  founded  on  a  mlsapprebenslon  of  the 
common  law.  The  courts  of  this  territory 
have  enough  to  do  without  devoting  their 
time  to  the  solution  of  questions  arising  out 
of  Idle  bets  made  on  dog  and  cock  flgbts, 
horse  races,  the  speed  of  ox  trains,  tbe  cod- 
st^ctlon  of  railroads,  the  number  on  a  dice, 
Or  the  character  oi  ^  card  that  may  be  turn- 
ed up."  And  tbat  court  there  reversed  the 
finding  and  Judgment  of  tbe  district  court, 
and  held  such  a  note  to  be  void^  without  re- 
manding the  case,  holding  that  no  recovery 
could  be  had,  and  ordn'ed  the  costs  taxed  to 
tbe  plaintiff  In  tbe  court  below. 

But  for  the  purpose  of  this  case  It  will  not  be 
necessary  to  follow  the  Colorado  court  to  the 
extent  which  tbey  have  gone,  as  this  deci- 
sion seems  to  be  at  variance  with  almost  all 
the  English  and  a  great  many  of  the  Ameri- 
can cases,  and  It  Is  not  necessary  to  put  this 
note  In  the  category  of  a  wager.  It  is  suffi- 
cient that  this  note,  upon  Its  face,  shows  that 
it  was  given  to  a  stockholder  and  director 
oif  the  railroad  company,  and  by  Its  form 
such  stockholder  and  director  Is  to  receive 
the  benefit  for  the  location  and  construction 
of  a  railroad  at  a  certain  point  And  this 
court  In  a  case  recently  before  It,  involving 
to  some  extent  the  same  principle  as  tbe  case 
at  bar,  being  case  No.  1,670,  Enid  Bight  of 
Way  &  Townslte  Company  v.  Llle,  82  Pac. 
810,  said:  "A  railroad  company,  chartered 
by  ftnthority  of  law.  Is  a  quasi  public  corpo- 
ration, and  the  public  have  an  Interest  In  the 
location  of  their  lines  of  road  and  depots.  In 
the  discharge  of  this  duty  to  the  public  said 
railroad  should  recognize  It  as  a  paramount 
duty  to  establish  and  maintain  their  depots 
at  such  points  and  In  such  manner  as  to  best 
subserve  the  public  neccessitles  and  conven- 
iences. We  take  It  to  be  the  policy  of  the  law 
that  a  railroad  company  charged  with  this 
duty  occupies  a  trust  relation  with  tbe  pub- 
lic to  tbe  extent  of  fairly,  freely,  and  honestly 
discharging  that  duty  to  the  best  Interests 
of  the  public,  and  any  contract  which  has  a 
tendency  to  limit  or  restrict  the  action  of  the 


railroad  company  In  the  discharge  of  that 
duty  Is  against  public  policy.  The  location 
and  establishing  of  its- lines  and  the  location 
and  establishing  of  railroad  stations  and  de- 
pots is  a  duty  which  It  owes  to  the  public." 
And  while  In  that  case  (which  is  still  official- 
ly unreported)  a  little  different  state  of  facts 
existed,  as  that  note  was'glvte  to  the  Enid 
Right  of  Way  ft  Townslte  Company,  condi- 
tioned that  a  depot  or  station  on  the  Denver, 
Enid  &  Gulf  Railroad  should  be  located  at 
a  certain  point  still  the  principle  Is  practl- 
cnlly  tbe  same,  and  this  court  In  the  opinion 
said ;  "Now  this  Is  a  contract  not  with  an  of- 
ficer of  the  Denver,  Enid  &  Gulf  Railroad,  but 
with  another  person,  to  wit  the  Enid  Bight 
of  Way  A  Townslte  Company.  It  is  reason- 
able to  presume  that  tbe  maker  of  this  note 
supposed  tbat  the  right  of  way  and  townslte 
company  bad  some  Influence  with  the  rail- 
road company,  and  It  provided  for  the 
location  of  this  depot  by  the  railroad  com- 
pany. Hence  we  fall  to  see  why  it  does 
not  fall  clearly  within  the  class  of  cases  first 
cited  in  the  brief  of  plaintiff  In  error,  which 
tbey  admit  and  cite  authorities  to  prove,  that 
If  it  does  fall  within  that  class  of  cases  it  Is 
void  as  against  public  policy."  The  court 
further  on  In  the  opinion  says :  "We  think 
that  one  of  tbe  strong  reasons  why  contracts 
of  this  character  are  against  public  policy  is 
because  of  their  corrupt  tendencies,  whether 
by  lawful  or  unlawful  means,  to  prevent  the 
free  exercise  of  discretion  by  the  railroad 
company  In  locating  their  railroad  stations 
and  depots  for  the  best  Interests  of  the  public 
and  the  Interests  of  the  people.  The  law  In 
its  wisdom  we  think  has  a  tend«icy  to  dose 
tbe  door  of  temptation  by  refusing  to  recog- 
nize contracts  which  In  any  way  hamper  the 
faithful  discharge  of  the  trust  which  the 
railroad  company  owes  to  the  people  in  tbe 
location  of  public  conveniences.  Directors 
of  railroad  corporations  occupy  a  two-fold 
relationship — first,  to  the  stockholders  of  tbe 
road;  and,  second,  with  tbe  pabllc.  They 
will  not  be  permitted,  on  tbe  one  band,  to  en* 
ter  into  contracts  for  their  own  pecuniary 
gain.  Neitber  will  they  be  permitted  to  com- 
pel payment  from  the  people  for  doing  that 
which  the  law  requires  them  to  do.  Under 
the  law  the  directors  of  the  Denver,  Enid  & 
Gulf  Railroad  Company  were  required  to 
establish  and  maintain  tbelr  stations  and 
depots  wherever  the  public  interests  and 
convenloicea  would  be  best  subserved,  and 
the  rule,  we  take  it  Is  elementary  that  the 
performance  of  an  act  which  the  party  is  un- 
der legal  obligations  to  perform  cannot  con- 
stitute a  valid  consideration  for  a  promise. 
•  •  •  We  think  the  policy  of  the  law  Is 
decidedly  against  tbe  enforcement  of  con- 
tracts which  permit  those  Intrusted  with  the 
discharge  of  a  public  duty  to  exact  tribute 
from  the  people  for  dtring  tbat  which  the 
law  required  them  to  do.  If  such  contracts 
were  enforceable,  the  building  of  every  new 
railroad  through  this  territory  would  subject 
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the  officers  of  that  railroad  to  the  tempta- 
tions of  every  mercenary  person  who  had 
some  selfish  motive  for  the  location  of  all 
the  depots  and  railroad  stations  along  the 
line  for  the  benefit  of  their  own  private  In- 
terests, and  to  carry  out  this  selfish  design- 
ers would  enter  Into  contracts  of  pecun- 
iary advantage  to  aily  officer  who  might  have 
in  charge  the  duty  of  locating  such  public 
conveniences,  and  the  question  of  the  best 
interests  of  the  public  would  be  lost  sight 
of  in  the  great  individual  struggle  to  locate 
such  conveniences  for  private,  and  not  public, 
benefit.  Hence  we  think  that  the  only  safe 
doctrine  is  to  hold  that  any  contract,  either 
with  a  railroad  corporation  or  with  any  per- 
son presumed  to  have  Influence  with  such  cor- 
poration, whereby  such  corporations  are  to 
be  limited,  restricted,  or  hampered  In  the 
faithful  discharge  of  their  duty  to  the  public 
in  the  way  of  locating  railroad  stations  and 
depots  aloi^  its  line,  are  things  to  be  held 
not  enforceable  in  the  courts." 

In  the  case  of  Woodstock  Iron  Co.  v.  Rich- 
mond &  Danville  Extension  Co.,  129  U.  S. 
643,  9  Sup.  Ct.  402,  32  L.  Ed.  S19,  the  ques- 
tion was  whether  an  agreement  with  the 
plaintiff  in  error  to  pay  the  defendant  In  error 
$30,000  to  build  a  railroad  by  Its  works, 
which  would  make  the  railroad  about  6  miles 
longer,  was  valid.  In  that  case  it  Is  held 
that  agreements  upon  pecuniary  considera- 
tions or  the  promise  of  them  to  influence  the 
conduct  of  oflicers  charged  with  duties  affect- 
ing the  public  interest,  or  with  duties  of 
a  fiduciary  capacity  to  private  parties,  are 
against  the  policy  of  the  state  to  secure 
fidelity  in  the  discharge  of  all  such  duties, 
and  are  void.  In  the  opinion  in  that  case, 
on  page  602  of  129  IT.  8.,  and  page  409  of  9 
Sup.  Ct.  (32  Jj.  Ed.  819),  the  Supreme  Court 
of  the  United  States,  after  reviewing  the 
authorities  presented,  uses  this  language: 
"There  is  no  exception  In  any  decision  called 
to  our  attention  as  to  the  character  of  a  con- 
tract, when,  for  a  pecuniary  consideration, 
directors,  stockholders,  or  agents  of  a  com- 
pany undertake  to  infinence  its  conduct  In 
these  matters.  Indeed,  the  law  in  general 
is  that  agreements  upon  pecuniary  considera- 
tions, or  the  promise  of  them,  to  Infiuence 
the  conduct  of  officers  charged  with  duties 
affectlog  the  public  Interests,  or  with  duties 
of  a  fiduciary  character  to  private  parties, 
are  against  the  true  policy  of  the  state,  which 
Is  to  secure  fidelity  in  the  discharge  of  all 
such  duties.  Agreements  of  that  character 
introduce  mercenary  considerations  to  con- 
trol the  conduct  of  parties,  Instead  of  con- 
siderations arising  from  the  nature  of  their 
duties  and  the  most  efficient  way  of  dischar- 
ging them.  They  are,  therefore,  necessarily 
corupt  In  their  tendencies." 

In  the  case  of  Tool  Co.  v.  Norrls,  2  Wall, 
48-56,  17  I*  Ed.  86^  the  Supreme  Court  of 
the  United  States  say  "that  all  agreements 
for  pecuniary  considerations  to  control  the 
business  operations  of  the  govemmrat,  or 


the  r^ular  administration  of  justice,  or  the 
appointment  to  public  offices,  or  the  ordinary 
course  of  leglsaltloo,  are  void  as  against 
public  policy,  witnout  reference  to  the  qnes- 
tion  whether  improper  means  are  contemplat- 
ed or  used  in  their  execution."  It  will  be 
noticed  that  in  these  cases  the  gronnds 
upon  which  these  decisions  are  rendered  are 
not  that  the  proof  shows  that  any  Interests 
of  the  public  have  been  jeopardized,  or  any 
Injury  has  been  done,  but  on  the  ground  of 
the  corrupt  and  Improper  tendency  of  stich 
contracts ;  not  on  what  has  been  done,  so 
much  as  what  might  be  done — the  probability 
of  such  contracts  tending  to  the  Injury  of 
the  public.  In  support  of  this,  we  call  at- 
tention to  the  language  of  the  Supreme  Court 
of  the  United  States  in  the  case  above  cited 
(Woodstock  Iron  Co.,  v.  Extension  Co.,  129 
U.  S.  643-661,  9  Sup.  Ct  402,  32  L.  Ed.  819), 
whore  it  is  said:  "If,  as  a  third  contingency, 
the  choice  lay  between  this  line  and  another 
equally  good,  but  not  better,  and  they  wer« 
influenced  by  this  contract  to  adopt  this  line, 
then,  although  neither  the  company  nor  the 
public  has  been  Injured,  yet  the  defendants 
have  made  their  official  power  an  instrument 
of  private  emolument  In  a  manner  which  no 
court  of  equity  can  sanction.  In  this  par- 
ticular case  no  wrong  may  have  beeen  done, 
and  yet  public  policy  plainly  forbids  the 
sanction  of  such  contracts,  because  of  the 
great  temptation  It  would  ofFer  to  offidal 
faithlessness  and  corruption." 

In  the  case  of  Linder  v.  Carpenter,  62  III. 
309,  the  Supreme  Court  of  that  state  say  in 
the  syllabus:  "A  contract  made  with  offi- 
cers of  a  railroad  company^  acting  In  their 
individual  capacity,  to  induce  them  to  estab- 
lish the  line  of  the  road  at  a  certain  point, 
for  the  purpose  of  promoting  the  private 
advantage  of  the  contracting  parties,  is 
against  public  policy,  as  fending  to  sacrifice 
the  Interests  of  the  stockholders  and  the  pub- 
lic, and  will  not  be  enforced  in  equity."  The 
same  doctrine  Is  held  In  the  case  of  Bestor 
et  al.  T.  Wathen  et  al.,  GO  III.  138.  and  the 
court  in  the  body  of  the  opinion,  at  pages 
140  and  141,  use  this  language:  "On  this 
question  there  Is  slight  room  for  doubt 
When  the  people,  through  the  L^islature^ 
grants  to  a  company  the  right  of  eminent  do- 
main for  the  purpose  of  constructing  a  rail- 
way, the  grant  is  made  because  it  is  supposed 
the  road  will  bring  certain  benefits  to  the 
public.  When  the  company  is  incorporated, 
and  subscriptions  are  made  to  the  stock,  the 
money  is  subscribed  upon  the  tmderstanding 
that  the  officers  intrusted  with  tlie  con- 
struction of  the  road  will  so  locate  its  line 
and  establish  Its  depots  as  to  bring  the  high 
est  pecuniary  profit  to  the  stockholders,  com- 
patible with  a  proper  regard  to  the  public 
conveniences.  These,  and  these  alone,  are 
the  considerations  which  should  control  the 
actions  of  the  president  and  directors  of  the 
road,  and  so  far  as  they  permit  their  offi- 
cial actions  to  be  swayed  by  their  prirats 
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Interests  thej  are  guilty  of  a  breach  towards 
Hie  atockbolders  and  of  a  breach  of  doty  to 
tbe  public  at  large." 

In  tbe  case  of  HoUaday  t.  Patterson,  re- 
ported In  5  Or.,  at  page  177,  that  court  says 
In  the  syllabus:  "A  eootract  to  donate  money 
to  secure  tbe  location  of  a  railroad  depot  Is 
void.  H.,  being  a  director  and  president  of 
the  Oregon  St  Callfomia  Railroad  Company, 
and  tbe  owner  of  a  controlling  Interest  In 
the  BtO(ft  of  said  company,  agreed  with  P., 
that  in  consideration  of  a  certain  sum  of 
mon^,  he  would  cause  the  line  of  said  road 
to  be  located  on  a  certain  route,  and  a  depot 
to  be  bnilt  at  a  certain  place.  Instead  of 
adopting  another  route  then  sorreyed,  which 
was  shorter,  and  over  which  said  road  could 
be  constructed  at  less  expense.  Held,  that 
■nch  a  contract  Is  contrary  to  public  policy." 
And  In  the  body  of  tbe  opinion,  at  page  180, 
the  court  there  says:  "  'Public  policy'  Is  a 
Tagoe  expression,  and  few  cases  can  arise 
in  which  Its  application  cannot  be  disputed. 
Hr.  Story,  In  his  work  on  Contracts  (section 
M6),  says:  *It  has  never  been  defined  by 
the  courts,  but  has  been  left  loose  and  free 
of  definition.  In  the  same  manner  as  fraud. 
This  rule,  however,  may  be  safely  laid  down, 
that  wherever  any  contract  conflicts  with 
the  morals  of  the  times,  and  contravenes  any 
eatablisbed  Interests  of  society.  It  Is  void  as 
being  against  public  policy.'  In  illustration 
of  this  rule,  he  says  (section  676):  'When, 
therefore,  a  person  occupying  a  public  office 
agrees  for  a  reward  to  exercise  his  official 
Influence  In  questions  affecting  both  public 
and  private  rights,  so  as  to  bring  about  the 
private  advantage  of  persons  interested,  the 
contract  would  be  void.  For  every  public 
officer  Is  bound  to  be  disinterested  In  the 
consideration  of  all  public  questions,  and 
any  contract  which  interferes  with  the  free 
and  unbiased  exercise  of  his  Judgment  In 
relation  to  a  question  of  trust  and  confidence 
reposed  In  him.  Is  against  public  policy  and 
good  morals.'  Railroad  companies  are  de- 
fined to  be  quasi  pi^lic  corporations,  and  the 
directors  act  in  a  double  capacity,  to  wit,  as 
the  agents  for  the  company  and  also  as 
trustees  for  tbe  public,  clothed  with  an  Im- 
portant public  trust  1  Redfield  on  Railways, 
677,  I  140,  says:  The  general  duty  of  rail- 
way directors  Is  an  Important  and  a  public 
trust,  and,  whether  undertaken  for  a  compen- 
sation or  gratuitously,  Imposes  a  duty  of 
faithfulness,  diligence,  and  truthfulness  In 
discharge  of  Iti  functions,  In  proportion  to 
its  difficulty  and  responsibility.'  It  is,  among 
other  things,  a^ued  that  this  contract  is  not 
against  public  policy,  because  contrary  to 
public  Interest  as  the  deflection  of  the  line 
of  tbe  road  from  the  more  direct  route  of 
the  original  survey  'would  best  subserve  the 
public  Interests,  and  promote  the  welfare  of 
the  community  through  which  the  road  pass- 
es. The  question  of  the  validity  of  the  con- 
tract does  not  however,  depend  upon  the 
drcsmstance  whether  It  can  be  shown  that 


the  public  has  In  fact  suffered  any  detriment, 
but  whether  the  contract  Is  in  Its  nature 
Buch  as  might  have  been  Injurious  to  the 
public" 

In  the  case  of  Elkhart  County  Lodge  et 
aL  r.  Crary,  reported  hi  88  Ind.,  at  page  238, 
In  the  body  of  the  opinion,  on  page  240  (4d 
Am.  Rep.  740),  the  Indiana  Supreme  Court 
says:  "It  has  long  been  established  that  a 
contract  against  public  policy  will  not  be  en- 
forced. This  principle  Is  firmly  fixed,  and 
has  often  been  applied  to  contract  There 
can,  therefore,  be  no  doubt  as  to  tbe  exist 
ence  of  the  nil&  Tbe  only  question  is  aa  to 
its  applicability  to  the  facts  In  this  case. 
Whoi  tbe  general  public  has  an  Interest 
In  the  location  of  an  office^  a  railroad  station, 
or  the  like,  a  contract  to  secure  its  location  at 
a  particular  phice  Is  held  to  be  against  public 
policy,  and  not  enforceable.  Tbere  are  very 
many  cases  holding  that  an  agreement  to  lo- 
cate a  railroad  station  at  a  designated  place 
la  not  enforceable,  because  against  publle 
policy.  St  Louis,  eta,  R.  B.  Co.,  v.  Mathers; 
104  in.  257;  Williamson  t.  Chicago,  etc., 
R.  R.  Oa,  S3  Iowa,  126,  4  N.  W.  870;  a.  e» 
86  Am.  Rep.  206  (vide  antborltles  note  214). 
The  principle  upon  which  these  cases  proceed 
is  that  the  public  good,  and  not  private  In-' 
terest,  should  control  to  tbe  location  of  rail- 
road depots,  and  this  principle  certainly  ap* 
piles  with  full  force  to  an  office  of  a  purely 
public  character,  such  as  a  post  office.  We 
find  in  these  railroad  cases,  and  tbere  are 
very  many  of  them,  the  principle  whicdi  ap- 
plies the  rule  governing  such  a  case  as  the 
present  It  Is  true  tbat  there  Is  some  dif- 
ference In  the  views  of  the  courts  upon  the 
question  whether  an  agreement  for  tbe  loca- 
tion of  a  depot  Is  valid  when  It  does  not  re- 
strict the  location  to  the  place  named,  and 
no  other;  but  upon  the  general  principle 
there  is  entire  harmony.  In  the  present  case 
the  difference  in  tbe  opinions  of  the  courts 
is  an  unimportant  consideration,  for  here 
tbe  location  Is  restricted  to  one  place,  and 
no  other,  for  a  period  of  ten  years,  and  the 
case,  therefore,  falls  within  the  holding  of 
the  cases  most  favorable  to  the  appellant 
We  say  that  the  location  Is  restricted  to  one 
place,  for  tbe  reason  that  It  Is  a  matter  of 
Judicial  knowledge  that  but  one  post  office 
can  be  located  In  tbe  city  of  Goshen.  While 
the  cases  of  which  we  have  q>oken  establish 
a  principle  which  rules  this  case,  there  are 
others  which  In  their  general  featores  more 
nearly  resemble  the  one  at  bar.  Closely  anal- 
gous  In  principle  are  those  cases  which 
hold  that  contracts  which  may  tend  to  toe 
injury  of  toe  public  service  are  void.  •  •  • 
There  are  many  phases  of  Injury  to  the  pub- 
lic service,  and  we  do  not  deem  It  necessary 
to  examine  the  cases  upon  the  subject;  for 
we  think  It  quite  clear  that  a  contract  which 
Is  made  for  the  purpose  of  securing  the  loca- 
tion of  an  Important  office  connected  wlto 
toe  public  service  for  hidlvldual  b^eflt,  rath- 
er than  for  the  public  good,  tends  to  the  Oi- 
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Jnry  of  the  pabHc  service.  The  case  made 
by  the  evidence  fallii  tvily  within  the  prin- 
ciple that  contracts  which  tend  to  lInpropa^ 
17  influence  those  engaged  In  the  public  serv- 
Ice,  or  which  tend  to  subordinate  the  public 
welfare  to  Individual  gain,  are  not  enforce- 
able In  any  court  of  justice.  Pollock,  Prin. 
of  Cont  270;  Anson,  Cont  175;  1  Whart 
Cont  H  4(3-414,  IncluBlve.  A  wholesome 
rule  of  law  is  that  parties  lOiould  not  be 
permitted  to  make  contracts  which  are  like- 
ly to  set  private  Interests  Is  opposition  to  pub- 
lic duty  or  to  the  public  welfare.  This  rule 
Is  recognized  In  our  own  case  of  Magulre  v. 
Smock,  42  Ind.  1,  13  Am.  Rep.  353,  where 
It  waB  held  that  an  agreement  to  pay  a 
consideration  to  a  property  owner  for  signing 
a  petition  to  secnre  the  Improvemeat  of  a 
street  was  void,  although  there  was  no  fraud, 
and  although  the  persoa  to  whom  the  promise 
was  made  was  really  In  favor  of  the  Improve- 
ment It  Is  not  necessary  that  actual  fraud 
tfionld  be  shown,  for  a  contract  which  tends 
to  the  Injury  of  the  public  service  is  void, 
although  the  parties  ottered  into  It  honest- 
ly and  proceeded  under  It  In  good  fiilth.  The 
courts  do  not  Inquire  into  the  motives  of  the 
parties  In  the  parttcnlar  case  to  ascertain 
Vhether  th^  were  corrupt  or  not,  but  stop 
when  It  Is  ascertained  that  the  contract  is 
one  which  Is  opposed  to  public  polli^.  Nor  Is 
It  necessary  to  show  that  any  evU  was  In  fact 
done  by  or  through  the  contract  The'  pur^ 
pose  of  the  rule  Is  to  iffevent  persons  fnnn  as- 
suming a  position  where  selfish  motive  may 
Impel  them  to  saertflce  the  public  good  to 
private  benefit  An  English  author  says: 
'But  an  agreera«Dt  which  has  an  apparent 
tradency  that  way,  though  an  Intention  to 
nee  unlawful  meau  be  not  admitted,  or  even 
be  nominally  disclaimed,  will  equally  be  held 
void.'  Pollock's  PrIn.  of  Contracts.  286." 
And  in  this  case  the  Indiana  Bnpreme  Court 
dtes  with  approval  the  case  of  Toed  Co.  v. 
Norrts,  by  the  Suprone  Court  of  the  United 
Stetes,  heretofore  cited  In  this  opinion. 

In  the  case  of  Peoria  &  Rock  Island  Rail- 
way Co.  V.  Goal  Valley  Mining  Co.,  C8  lU. 
489,  It  was  held  "that  the  duties  which  rail- 
road corporations  owe  to  the  public,  and 
which  are  the  considerations  upon  which  thetr 
privileges  are  conferred,  cannot  be  avoided  by 
neglect,  by  refusal,  or  by  agreemMits  with 
other  persons  or  corporations,  and  that  any 
contract  to  prevent  the  faithful  discharge  of 
any  such  duties  will  be  against  public  policy 
and  void." 

Among  the  many  cases  cited  by  counsel  for 
defendant  in  error  to  sustain  their  position, 
we  find  some  which  it  seems  to  us  clearly 
sustain  the  views '  expressed  herein.  From 
an  examination  of  these  autborfties  it  would 
seem  to  us  that  counsel  for  defendant  in  er- 
ror, in  citing  them,  was  laboring  under  what 
seems  to  us  a  misapprebenslon  of  tlie  facts 
In  the  case  as  shown  by  the  evidence,  and 
bad  in  mind  an  entirely  different  contrnct 
than  the  contract  which  the  evidence  in  this 


case  shows  was  the  consideration  of  this  note. 
It  the  contract  whldi  was  the  basis  of  this 
note  was  a  subscription  contract  glren  to  the 
railroad  company  to  aid  in  the  construction, 
operation,  or  maintenance  of  Its  railroad, 
then  the  autiiorlties  dted  by  counsel  for  de- 
fendant in  error  would  be  In  point;  but.  as 
we  view  It  this  is  an  entirely  different  kind 
of  a  contract,  and  it  is  a  contract  entered  into 
with  a  director  and  stockholder  of  a  railroad 
comitany,  omdltloned  upon  tbie  buUdiiq;  of 
a  railroad  at  a  certain  point  by  a  OBTtein  tfane, 
and  under  tbe  authorities  above  cited  we 
believe  it  Is  void  as  against  public  policy. 

Among  the  authorities  cited  us  by  coun- 
sel for  detendant  in  error  Is  the  case  of 
Pacific  Railroad  Go.  t.  Seely,  reported  In 
45  Mo.,  at  page  212.  100  Am.  Dec.  869.  In 
the  syllabus,  the  court  used  the  followhig 
language:  "A.  agreed  with  tbe  Padflc  Rail- 
road Company  to  deed  It  a  certain  lot  of 
ground  for  purposes  of  speculation.  In  con- 
sideration that  the  company  would  kh 
cate  a  freight  and  passenger  dejpot  on  his 
land.  There  was  no  evidence  that  the  land 
was  to  be  used  for  the  general  bnalness  of 
locating,  constructing,  managing,  and  using 
the  road.  Held  that  although  In  one  sense 
the  company  was  a  private  corporation,  yet 
its  chartered  privileges  were  granted  in  part 
to  subserve  great  public  Interests;  that  BxtSi 
an  agreement  might  be  Biu>erlnduced  by 
prospects  of  mere  gain,  and  thus  the  general 
welfare  and  good  of  tbe  public  might  be 
sacrificed  to  subserve  mere  private  Interest; 
that  for  this  reason,  such  an  agreement  was 
void  as  against  public  policy."  And  the  Su- 
preme Court  of  Missouri,  in  the  opinion,  at 
page  217  of  45  Mo.  (100  Am.  Dec.  369),  uses 
this  language:  "But  the  broad  position  is 
that  the  company  Is  a  private  corporation, 
and  has  the  fight  to  buy  and  bold  all  kinds 
of  property,  the  same  as  an  individual.  This 
position  Is  wholly  Indefensible.  Whilst  it 
is  true,  in  one  sense,  that  It  Is  a  private  cor- 
poration,  yet  the  public  Is  deeply  Interested 
in  it  Its  chartered  privileges  and  franchises 
were  not  granted  solely  and  exclusively  for 
private  emoliuneot  but  to  subserve  a  great 
public  Interest  In  Walther  v.  "Warner,  25 
Mo.  277,  this  court  decided  that  the  buildtog 
of  a  railroad  by  a  private  corporation  under 
the  authority  of  the  Legislature  for  the  pub- 
lic accommodation  was  a  public  use  for  which 
private  property  might  be  lawfully  taken.  In 
all  these  enterprises  there  Is  a  mingling  of 
both  public  and  private  benefit  *nd  the  In- 
terests of  the  public  are  not  to  l>e  sacrificed 
to  mere  private  gain.  In  the  case  of  Fuller 
V.  Dame,  18  Pick.  (Mass.)  472,  the  action 
was  on  an  agreement  made  in  conslderati(»i 
of  certain  services  In  procuring  the  loca- 
tion of  a  depot  at  a  certain  place.  It  was 
a  contract  entered  Into  between  D.  and  F., 
and  recited  that  D.  was  the  owner  of  land 
which  would  be  enhanced  In  value  If  the 
Bostou  &  Worcester  Railroad  Corporatkm 
should  establish  their  depot  on  certain  flst^ 
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and  tba^  In  order  to  procnre  the  corporatism 
to  make  micb  locatton  of  the  depot,  it  would 
be  necessary  to  form  a  jcdut-stock  company 
to  purchase  the  flat»  ami  give  a  portion  there- 
of to  the  rallnwd  company  for  the  depot, 
and  that  V,  had  agreed  to  aid  In  getting  up 
BQcb  a  company,  and  In  causing  the  railroad 
company  to  fix  Its  depot  on  the  flats,  it  being 
understood  that  he  was  of  the  opinion  that 
the  railroad  corporation,  with  a  view  to  the 
public  good  and  the  interests  of  the  stodc- 
botders,  ought  to  hare  its  depot  there;  and 
D.  agreed  to  make  F.  a  peconlary  compensa- 
tion so  soon  as  tbe  depot  should  be  located 
<Mi  the  place  specified.  A  company  was  ac- 
ctnrdfng^  formed  and  Incorporated,  with  pow- 
er to  purchase  and  bold  tbe  flats,  and  to 
give  a  porUxm  thereof  to  the  railroad  corpo- 
ration as  an  inducemmt  to  establlsb  a  depot 
thereon,  and  an  agreement  was  made  between 
the  two  coiporatlonB,  by  wbkb  the  depot 
was  located  on  the  flats.  F.  was  a  membw 
of  the  railroad  corporation  at  tlie  time  whoi 
be  made  the  agreement  with  D.  and  snbse- 
qnenUy  became  a  member  of  tbe  Joint-stodE 
oMnpany.  Althon^  the  comrt  bad  prerlons- 
ly  sustained  conditional  subscriptions  to 
stoft,  as  boretofore  noted,  yet  tbey  held  that 
tbls  agreement  was  ctmtrary  to  public  policy 
and  to  open,  upright,  and-  fair  dealfaig,  be- 
cause it  tended  InJuiionB^  to  affect  the  pnb- 
Ue  interest  in  liaTlng  tiie  flttest  location  of 
the  depot,  and  the  Interests  of  tbe  two  corpo- 
rations, and  ccmsequenUy  it  vas  invalid. 
Shaw,  C.  J.,  speaking  for  tbe  whole  court, 
iptve  tbe  suhjett  tbe  following  lucid  exposi- 
tion: The  owe  in  question  la,  twiefiy,  clearly 
wltiiln  the  operation  of  this  salntary  princi- 
ple. TSlthont  oonsldffling  otber  aspects  of 
tbe  contra:!;  we  are  of  the  t^dnion  that  it 
was  contrary  to  public  policy  and  to  upright 
and  fair  dealli^,  as  it  teaided  injuriously  to 
affect  tbe  public  interest  In  establishing  tbe 
fittest  and  most  snitable  location  tor  tbe  ter* 
mlnatton  of  tlie  Worcester  Ballroad.  for  the 
accommodation  of  public  travel;  (2)  as  it 
affects  the  interests  ut  tbe  pn^rletors  of  tbe 
Worcester  Bailroad;  (S)  as  it  affected  the 
intereste  of  tbe  JolnlHBtoA  comQany  Incorpo* 
rated  under  the  name  of  tbe  South  Cove  Cor- 
pwaUffli.  Tbe  Bos^  ft  Worcester  Ballroad 
was  establlsbed  tor  the  public  accommodation 
and  convenience  In  the  transportation  of 
passengers  and  mrachandlse.  Like  a  country 
road.  It  was  in  many  respecte  a  common 
bigliway.  It  has  been  so  held  in  case  of 
turnpike  roads.  Commonwealth  v.  Wilkinson, 
16  Pl(^  (Mass.)  175, 26  Am.  De&  664.  It  may 
be  said  that, It  was  to  be  constructed  and  lo- 
cated by  tbe  corporation.  True,  as  In  the 
case  of  a  turnpike  road,  it  Is  oonstmcted  in 
the  first  instance  at  the  expense  of  a  private 
company  of  adventurers,  under  the  sanction 
of  the  Leglslatare,  incorporated  for  that  ex- 
press purpose,  and  they  are  to  be  reimbursed 
by  a  toll  levied  and  regulated  by  law  for 
thrir  remuneration.  The  work  Is  not  the 
-less  a  public  wock,  and  the  public  acwmmoOa- 


tion  Is  the  ultimate  object  It  is  also  true  , 
that  It  was  left  to  the  corporation  and  direct- 
ors to  fix  the  termination  and  place  of  de-  ■ 
posit  In  doing  this,  a  confidence  was  repos-  . 
ed  Id  them«  acting  as  agente  for  the  public — 
a  confidence  wbicb  It  seems  could  be  safely 
so  reposed,  when  It  Is  considered  that  the 
Interests  of  the  corporation  as  a  company 
of  passei^^r  and  freight  carriers  for  profit 
was  identical  with  the  interests  of  those  who 
were  to  be  carried  and  had  goods  to  he  car- 
ried; that  is,  with  the  public  Interest  This 
confidence,  however,  could  only  be  safely  so 
reposed  under  tbe  belief  that  all  the  directors 
and  monbers  of  tbe  mmpany  should  exercise 
their  best  and  llielr  unbiased  Judgment  xtpon 
the  questtcm  of  such  fitness  without  belnf 
Influenced  by  distinct  and  extraneous  into^ 
ests,  having  no  connection  wll^  the  acconn 
modatlon  of  the  public  or  the  intereste  at 
the  company.  Any  attempt,  therefore,  to 
create  and  bring  into  eflldent  operation  such 
undue  Influence,  has  all  tbe  Injurious* effect 
of  a  fraud  upon  tbe  public,  hy  causing  a  ques- 
tion which  ought  to  be  decided  with  a  sole 
and  single  r^rd  to  public  Interest  to  be 
affected  and  controlled  by  considerations  hav- 
ing no  regards  to  such  InterestB.*  The  agree- 
ment in  this  case  was  to  glvB  tbe  company 
an  Interest  in  town  lots,  provided  it  woidd 
locate  Its  station  at  a  specified  place.  It  Is 
eai^  to  prective  how  such  a  transaction 
might  be  pnverted  so  as  to  operate  most  ior 
Jurlonsly  to  the  public:  Speculate  and 
landed  [woprletorE^  tor  the  purpose  of  oihao- 
cii^  their  property,  would  always  be  on  hand 
to  obtebi  locations)  and  forcing  pet^le  to 
tbelr  premises,  regardless  of  tiie  considera- 
tion whether  they  were  tbe  most  fit  and 
convenient;  and  the  companies,  tempted  by 
the  prospect  of  gain,  would  accede  to  these 
propositions,  and  thus  tbe  general  welfare 
■and  good  of  tbe  public  would  be  sacrificed 
to  subserve  mexe  private  intereste.  Whilst 
conditional  subscriptions  to  stoc^  may  be 
entirely  valid,  I  do  not  think  agreemente  of 
this  character  should  be  upfaehl." 

In  tbe  case  of  Workman  v.  Campbell,  cited 
by  defeadant  In  error,  reported  In  46  Mo. 
305,  that  court  dtes  with  approval  t^ie  above 
ease  of  Pacific  Bailroad  Company  v.  Seely. 
and  adds  this  to  what  was  said  In  the  fwmer 
case:  "Tbe  eompapy  have  a  deep  Interest  In 
tbese  transactions,  and  the  directors  and 
membm  of  tbe  corporation  will  not  be  per- 
mitted  to  reap  a  private  gain  or  benefit  at 
the  expose  of  tbe  public  convenience,  and 
to  the  detriment  of  the  community." 

In  the  case  of  Berryman  v.  Trustees  of  the 
Cincinnati  Soutbam  Ballway,  reported  In 
14  Bush  (Ey.),  at  page  765,  dted  by  defend- 
ant In  error,  which  was  a  case  suatelnlnc 
their  position  that  pub'llc  policy  does  not 
prohibit  voluntery  contributions  to  railroads 
for  the  purpose  of  construction,  ^c.,  or  render 
void  a  contract  based  upon  tbe  consldaration 
that  the  road  shall  be  located  in  or  tiirongh 
a  cerUlu  locality,  unless  the  ovblic  Inter- 
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est  Is  to  be  sacrificed  by  It,  the  court,  In  the 
body  of  the  oplolon,  at  page  761,  uses  the 
following  language:  "The  cases  In  which 
an  agreement  to  pay  has  been  declared  void 
and  against  public  policy  are  those  where 
the  officers  of  a  corporation,  for  the  advance- 
ment of  their  own  private  interests,  have 
agreed  to  accept  a  consideration  for  locating 
such  Improvements  In  a  particular  locality. 
In  the  case  of  Fuller  v.  Dame,  18  Pick. 
(Mass.)  472,  Dame,  the  owner  of  the  land, 
promised  Fuller,  a  member  of  the  corpora- 
tion, a  certain  amount  of  money  if  he  would 
influence  the  location  of  the  road.  This 
was  a  mere  private  agreement  between  the 
two.  and  the  court  held  that  It  might  cause 
an  improper  influence  to  be  exerted  by  the 
stockholders,  and  an  agreement  to  pay  for 
Buch  exercise  was  void.  In  the  case  of 
Holladay  v.  Patterson,  6  Or.  177,  Holladay 
was  the  president  and  director  of  the  Oregon 
ie  California  Railroad  Company,  and  agreed 
with  Patterson,  In  consideration  of  a  cer- 
tain sum  of  money,  that  he  would  cause  the 
line  of  the  railway  to  be  located  on  a  partic- 
ular route  and  a  depot  to  be  built  at  a  cer- 
tain place.  In  the  case  of  Pacific  Railroad 
V.  Seely,  45  Mo.  212,  100  Am.  Dea  369,  It 
was  agreed  to  give  to  the  company  a  tract 
of  land  to  be  divided  Into  town  lots  for  the 
purpose  of  speculation,  on  condition  that  a 
depot  should  be  built  at  a  certain  point  The 
court  held  that  such  speculations  were  incom- 
patible to  the  object  that  brought  the  corpora- 
tion Into  existence.  In  all  these  cases,  there 
Is  a  plain  departure  from  the  object  con- 
templated by  the  charter,  or  the  facts  de- 
veloped the  existence  of  contracts  by  which 
the  officers  or  stockholdets  of  corporations 
hove  in  some  way  violated  their  trust  The 
trustees  in  this  case  were  attempting  to  de- 
vise the  means  for  constructing  this  great 
line  of  railway,  and  were  influenced  alone 
!^  their  desire  to  succeed  In  the  Interprise, 
from  which  no  private  gain  is  sought,  at 
least  by  this  contract;  but  the  public  Inter- 
est  Is  subserved  and  the  objects  of  the  char^ 
ter  accomplished,  In  obtaining  their  con- 
tributions in  aid  of  its  completion.  The  in- 
terest of  the  road  Is  alone  looked  to,  with- 
out any  Individual  benefit  to  the  trustees, 
or  any  violation  of  their  official  duties.  In 
the  case  of  Cumberland  Valley  B.  R.  Co. 
V.  Bnah,  9  Watts  (Pa.)  458,  36  Am.  Dec  , 
132,  the  subscription  (not  of  stock)  was  made 
on  condition  that  the  company  would  locate 
Its  bridge  across  the  river  at  a  particular 
place.  The  contract  Is  held  to  be  valid 
and  not  against  public  policy.  A  contract 
to  convey  real  estate  to  a  railroad  company  : 
for  the  purposes  of  the  railway,  provided  It 
built  the  road  to  a  certain  point  and  Its 
depot  In  a  certain  town,  was  also  held  to 
be  a  valid  contract  HcClure  t.  Gulf  Bali- 
road  Co.,  9  Kan.  377.  Public  policy  does  not 
prohibit  volnntei7  contrlbutlwis  to  railroads 
for  purposes  of  construction,  or  render  void 
a  contract  baaed  iqx>n  tbe  consideration  that 


the  road  will  be  located  In  or  through  a  cer- 
tain locality,  unless  tbe  public  Interest  is  to 
be  sacrificed  by  It  The  prospective  business 
of  the  road  must  to  a  certain  extent  control 
its  location;  and  when  the  means  may  be 
insufficient  to  complete  it,  or  the  advantages 
to  be  derived  from  Its  location  may  be  In- 
sufficient to  Induce  voluntary  donations,  or 
subscriptions,  based  upon  a  consideration 
that  the  road  will  be  so  located  as  to  confer 
the  benefit,  we  see  no  reason  for  holding  such 
agreements  void;  but  when  officers  of  such 
corporations,  who  are  also  trustee  of  the 
public,  undertake  to  receive  donations  for 
their  own  private  use,  or  make  contracts 
by  which  they  are  to  be  paid  for  using  an 
Influence  that  will  or  may  locate  a  line  of 
railway  in  a  particular  locality,  there  Is  a 
necessity  for  holding  such  contracts  void." 

It  would  seem  from  a  reading  of  the  bil^ 
of  counsel  for  defendant  In  error  that  the 
views  herein  expressed  as  to  a  note  payable 
to  a  stockholder  or  director  of  a  corpora- 
tion for  his  personal  benefit,  depending  for 
its  consideration  upon  the  location  of  a  rail- 
road at  a  certain  point,  being  void  aa  against 
public  policy,  was  shared  In  by  them  and  was 
believed  by  them  to  be  the  true  rule  of  law, 
because  we  find  in  their  brief,  on  page  10, 
the  following  language:  "Contracts  made 
with  an  officer  of  a  railroad  corporation,  and 
for  his  personal  benefit,  to  Induce  him  to  se- 
cure a  particular  location,  stands  upon  other 
and  different  grounds,  and  Is  not  upheld 
•   •  While  It  Is  true  that  this  lan- 

guage Is  used  in  the  brief  of  counsel  for  de- 
fendant In  error  as  a  quotation,  and  the  au- 
thorities are  cited  from  which  they  quote, 
we  have  carefully  examined  these  antbori- 
ties,  and  fall  to  find  therein  this  language. 
But,  however  this  may  be.  this  language 
Is  cited  with  approval  by  counsel  for  defend- 
ant In  error  In  their  brief;  hence  we  have 
the  right  to  presume  that  they  deem  it  ap- 
plicable and  pertln^t  to  the  issues  Involved 
in  this  case.  We  have  carefully  examined 
all  the  authorities  cited  by  counsel  for  de- 
fotdant  in  error,  and  we  have  not  found 
any  authority  which  holds  that  a  contract 
made  with  a  director  of  a  railroad  company 
that  for  a  pecuniary  consideration  to  him- 
self a  railroad  shall  be  located  at  a  certain 
point  Is  not  void  as  against  public  policy, 
neither  do  we  think  socb  an  authority  can 
be  found. 

It  Is  argued  by  counsel  for  the  def»tdant 
In  error  that,  as  in  this  case  there  is  do 
evidence  to  show  that  tbe  public  Interests 
are  to  be  In  any  way  injured,  for  this  reason 
the  contract  should  not  be  declared  void,  but 
we  think  this  contention  is  fully  answered  in 
tbe  cases  above  cited,  where  almost  universally 
the  authorities  lay  down  the  rule  tbat  It 
Is  not  necessary  that  affirmative  proof  should 
be  made  that  some  public  interest  is  being 
injured;  but  the  mere  fact  that  the  contract 
Its  terms  and  In  Its  effect  Tould  ^d  to  pro- 
dnce  tbat  result,  and  would  be  ott^ng  u 
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Improper  liKliiceincait*for  llie  exercise  of  dis- 
cretion which  should  be  honestly  and  falUi- 
fally  exercised  with  a  view  to  the  protection 
of  public  and  private  Interests,  and  should 
not  be  hampered  by  any  consideration  of 
personal  pecmilary  gain.  It  is  not,  as  tlie 
anthorlties  say,  so  mncb  what  the  ^ect  w> 
toally  is,  as  what  It  Is  llkdy  to  be,  and  what 
the  tendraicy  of  snCh  contracts  would  be, 
that  the  policy  of  the  courts  is  to  remore 
trcon  all  cases  where  parties  are  called  upon 
to  exercise  discretion  Inrotrlng  public  and 
private  interests  the  element  of  temptation  to 
improper  action  occasioned  by  pecuniary  and 
mercenary  motives. 

Hence  we  think,  for  the  reasons  herein 
expressed  and  the  authorities  herein  cited, 
that  the  action  of  the  district  court  In  over* 
ruling  the  demurrer  to  ttie  evidence  was  er- 
roneous, and.  as  this  case  must  be  r^wsed 
<ni  this  ground,  it  Is  not  necessary  for  na  to 
enter  Into  the  discussion  of  the  Question 
whether  the  fact  that  the  Ateblson,  Topeka 
ft  Santa  T6  Railroad  Company  were  the 
principal  owners  and  principal  stockholders 
of  the  Eastern  Oklahoma  Railway,  and  the 
construction  of  the  road  by  that  company 
to  the  point  mentioned  In  the  note  on  and 
prior  to  the  time  mentioned  In  the  note, 
is  a  compliance  with  the  terms  of  the  note 
or  not 

For  the  reasons  herein  expressed,  the  de- 
dsion  of  the  district  court  is  reversed,  and 
remanded,  with  directions  to  sustain  the  de- 
murrer J»  the  evWenee  and  render  judgment 
In  favor  of  the  defendant  and  against  the 
plaintiff  for  costs.  All  the  Justices  concur- 
ring, except  BURFORD,  O.  X,  who  liaving 
tried  the  case  below,  took  no  part  In  this 
decision.  BURWBLL,  J.,  dissenting,  and 
BBTAnCHAMP,  J.,  absent 


a«  OkL  «N) 

PIPER  T.  CHOCTAW  NORTHDRN  TOWN- 

SITB  &  IMP.  CO. 
(Supreme  Goart  of  Oklahoma.  FeK  14,  1906k 

Rehearing  Denied  June  9,  1906.) 
1.  AmoN— Petitton. 

Where  the  conditionB  of  a  contract  are 
snch  as  to  provide  (or  the  maintenance  of  the 
thing  contracted  for  after  constmctlon,  a  peti- 
tion in  tin  action  broogrbt  npon  a  contract  to  re- 
cover the  conflideration  (or  such  contract.  Is 
not  demurrable  for  the  reason  that  the  petition 
abites  that  the  contract  has  been  and  is  being 

SrfOrmed,  the  words  "Is  t>elng  performed"  hav- 
t  reference  to  the  maintenance  of  the  thing 
contracted  for. 

[EA.  Note. — For  cases  in  point,  see  T(d.  11, 
Cent  Dig.  ContractB,  »  1664-1669.] 

2:  Railroads —'SuBSOBiFTiONS  in  Aid— Bh- 

FORCEUEnT. 

A  'railroad  company  for  the  purpose  of 
aiding  In  the  construction  of  Its  line  of  road, 
may  accept  and  enforce  an  obligation  payable  to 
It  conditioned  upon  the  construction  of  its  line 
if  road  to  a  given  point  within  a  given  time, 
and  tlte  establishment  and  maintenance  of  a 
depot  there. 

3.  Same— Deucbbeb  to  Evidence. 

A  contract  was  given  to  the  Watonga  & 
Northwestern  Railway  Company  promlsins  pay- 


ment of  $250  to  it  if  a  line  of  railroad  should  be 
built  from  Geary,  O.  T.,  to  Watonga,  O.  T..  by 
June  1,  1901,  and  a  depot  established  and  main- 
tained there.  The  charter  of  said  railway  com- 
pany was  aftervrards  amended  changing  the 
name  of  the  corporation  to  the  Choctaw  North- 
ern Railway  Company,  xmder  which  last  name 
the  line  of  road  provided  for  in  the  contract  was 
constructed.  Held,  that  a  demurrer  to  the  evi- 
dence for  that  reason  was  properly  overruled. 
4.  Pleadiho— AHEnnioBifT  of  Akbweb— Dia- 

CBETION  07  COUBT. 

It  Is  not  an  abase  of  discretion  for  a  trial 
court  during  the  trial  of  a  cause,  to  refuse  an 
amendment  to  an  anaww,  wbleh  sets  up  a  new 
and  additional  defease,  where  no  reason  Is 
given  therefor  other  than  that  the  trial  court 
refused  to  allow  the  evidence  desired  to  lie  in- 
troduced under  a  general  denial. 

[Bd.  Note. — ^For  cases  in  point,  see  nd.  89^ 
Cent  Dig.  Pleading,  H  772,  781] 

Halner*  J,  dlsstating. 

(Syllabus  by  the  Court) 

EVror  from  District  Court,  Blaine  County ; 
J.  Ij.  Pancoast  Judge. 

Action  by  the  Choctaw  Northern  Townslte 
&  Improvement  Company  against  W.  B.  Pip- 
er. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

Noifsinger  &  Hinch,  for  plalntlflF  in  error. 
J.  B.  Cheadle,  for  defendant  in  error. 

GILLBTTB,  J.  'X'his  action  is  brought  to 
enforce  performance  and  payment  of  the  fol- 
lowing contract: 

"Contract  As  a  matter  of  inducement  tor 
the  purpose  of  securing  a  railroad  and  aiding 
in  the  constmctlon  of  the  same,  said  rail- 
road to  be  constracted  from  at  or  near  Oeary. 
Blaine  county,  Oklahoma  Territory,  to  the 
town  of  Watonga,  Blaine  county,  Oklahoma. 
I  do  hereby  promise  to  pay  to  the  Watonga 
&  Northwestern  Railroad  Company,  Its  suc- 
cessors  or  assigns,  the  sum  of  two  hundred 
and  fifty  dollars,  as  follows  to  wit:  One 
hundred  and  twenty  five  dollars  to  be  paid 
on  or  l>efore  October  1, 1001,  and  one  hundred 
and  twenty  five  dollars  to  be  paid  on  or  be- 
fore January  1,  1902;  upon  the  condition 
that  said  railroad  shall  t>e  constructed  and 
In  oi>eratlon  to  said  Watonga  by  June  1, 
1001,  and  upon  the  further  condition  that 
said  railroad  shall  establish  and  maintain  a 
station  within  450  feet  of  Main  street  as  at 
present  located  in  said  Watonga.  And  I  do 
hereby  agree  that  no  representations  by  any 
one  other  than  the  representations  made 
herein  shall  t>e  binding  on  the  said  company. 
This  contract  Is  entered  into  for  and  In  con- 
sideration of  the  said  railroad's  twiog  con- 
structed as  aforesaid.  Witness  my  hand  on 
this  11th  day  of  February,  1901.  W.  B. 
Piper." 

Indorsed  on  contract:  "Pay  to  the  order 
of  Choctaw  Northern  Townslte  &  Improve- 
ment Company.  Choctaw  Northern  Railroad 
Company,  by  J.  W.  McLeod." 

Upon  the  trial  of  the  cause  It  was  dis- 
closed by  the  evidence  that  the  railroad  was 
built  and  put  in  operation  as  contemplated 
by  the  contract,  and  the  station  established 
at  Wat<mga  as  provided  for  by  the  foregoing 
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agreement  In  short  It  is  not  claimed  by  the 
defense  offered  In  the  case,  but  that  the  pro- 
Tislona  of  the  contract  to  be  performed  by 
the  railroad  company  had  been  fully  and 
literally  compiled  with.  The  defense  offered 
waa  purely  technical,  and  raised  no  Issue  np- 
on  the  merits  of  the  case.  This  Is  a  char- 
acter of  defense  not  greatly  favored  by  ap- 
pellate courts,  but  the  strict  legal  rights 
ftf  the  party  will  nevertheless  be  protected. 

The  first  objectlou  urged  Is  that  the  trial 
court  erred  In  overruling  the  defendant's  de- 
murrer to  plaintiff's  amended  petition,  and 
this  for  the  reason  that  It  averred  the  rail- 
road mentioned  in  the  contract  was  In  process 
of  construction  at  the  time  the  contract  was 
executed,  and  therefrom  infers  a  variance  be- 
tween the  contract  and  the  averments  of 
the  petition.  We  find  nothing  In  the  contract 
which  determines  whether  the  railroad  waa 
then  in  process  of  construction  or  was  not 
Neither  are  we  able  to  see  how  the  defendant 
could  be  Injured  by  the  fact  that  tbe  railroad, 
which  he  undertakes  to  aid  In  the  construc- 
tion of,  was  already  in  process  of  building. 

A  second  proposition  presented  upon  tbe 
demurrer  is  that  tiie  petition  recites  that 
the  conditions  of  the  contract  sued  on  "has^ 
been  and  is  being  performed."  It  Is  urged 
that  this  Is  not  an  allegation  of  perfect  per- 
formance of  the  contract  citing  the  provi- 
sions of  the  Oklahoma  statute  as  follows: 
'^n  pleading  the  performance  of  the  condl- 
tloDs  precedent  In  a  contract  it  shall  be  suffi- 
cient to  state  that  the  party  duly  performed 
all  ,  of  the  conditions  upon  hla  part"  Tbe 
language  of  this  statute  la  not  &b  urged  by 
counsel  for  plaintiff  In  error,  equivalent  to 
a  provision  that  an  action  cannot  be  main- 
tained upon  a  contract  except  upon  an  al- 
legation that  all  tbe  conditions  of  the  con- 
tract have  been  performed  by  tbe  party 
pleading.  The  statute  provides  simply  what 
Is  a  snffldoit  allegation  of  tbe  facts.  It  is 
imreasonable  to  suppose  that  this  language 
of  the  statute  waa  Intended  to  preclude  other 
conditions  which  entitled  the  party  to  recov- 
er, than  those  of  complete  performance  of  the 
contract  and  In  the  contract  under  considera- 
tion there  Is  an  apt  Illustration,  tbr  tbe  con- 
tract provides  among  other  things,  as  a  condi- 
tion to  liability  thereon  "that  said  railroad 
company  shall  establish  and  maintain  a  sta- 
tion within  450  feet  of  Main  street  as  at 
present  located  In  tbe  said  city  of  Watonga." 
The  words  "establish  and  maintain"  mean 
that  a  depot  shall  be  established  and  there- 
after maintained.  The  word  "maintained" 
as  therein  used  means  a  continuing  obllga- 
thm,  and  the  pleader  manifestly,  by  the  lan- 
guage used.  Intended  to  declare  that  all  the 
conditions  had  been  performed  by  the  rail- 
road company,  and  tbe  language  used,  "and 
la  being  performed,"  refers  to  the  mainte- 
nance of  the  station  at  the  point  where  the 
contract  requires  one.  In  view  of  the  lan- 
guage of  tbe  contract  sued  oii«  we  do  not 
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think  there  was  error  In  overruling  the  de- 
murrer on  this  ground. 

Tbe  plaintiff  In  error  also  upon  bis  demur- 
rer to  the  petition  presents  the  argument  ttiat 
a  contract  to  locate  a  depot  at  a  certain  point 
is  void,  as  being  contrary  to  public  polity; 
and  the  argument  Is  presented  "that  where  a 
corporation  like  a  railroad  company  has 
granted  to  It  by  a  charter  a  franchise  In- 
traded  In  a  large  measure  to  be  exercised  for 
the  public  good,  any  contract  which  disables 
the  corporation  from  performing  these  func- 
tions, without  the  consent  of  tbe  state,  la  a 
violation  of  the  contract  with  the  state,  and 
is  void  as  against  public  policy."  Tlie  prop- 
osition here  presented  is  not  identical  with 
tbe  question  presented  this  court  In  Enid 
Right  of  Way  &  Townslte  Co.  v^  Llle.  82  Pac 
810,  and  L.  K.  McOuffln  v.  Coyle  &  Guss 
(not  yet  officially  reported;  decided  January 
term.  1&06)  85  Pac  954.  In  tbe  first  the  ques- 
tion presented  was  tbe  power  of  a  right  of 
way  and  townslte  company  to  take  from  a 
citizen  an  obligation  to  pay  it  a  sum  of  mon- 
ey, which  obligation  was  to  be  due  and  pay- 
able when  a  railroad  should  be  completed  to 
tbe  [Mint  designated  In  such  obligation,  and 
In  consideration  of  a  railroad  station  and  de- 
pot being  located  there;  and  in  tbe  second 
case  the  cause  was  presented  and  determined 
upon  the  question  of  tbe  right  of  an  officer 
of  a  railroad  company  to  enforce  an  obliga- 
tion payable  to  himself  conditioned  upon  the 
railroad  company's  construction  of  a  line  of 
railroad  to  a  point  named  In  the  obligation. 
Tbis  court  held  In  each  of  said  cades  that 
such  obligation  was  void  upon  the  ground  of 
public  policy,  and  could  not  be  enforced. 
That  the  railroad  company  affected  ther^y 
was  a  quasi  public  corporation  with  fixed 
duties  as  sucb,  to  the  public  and  its  stock- 
holders, and  an  obligation  entered  Into  be- 
tween third  parties  and  its  agents  or  offlcm^ 
for  their  use  and  benefit  by  which  transaction 
it  was  tended  to  Influence  the  railroad  com* 
pany  to  build  its  line  of  road  and  locate  a  sta- 
tlon  at  a  particular  point  was  a  species  of 
bribery  prohibited  under  the  law,  and  ncn- 
enforceable  to  the  same  extent  that  aiich  C(Hi> 
tract  or  agreement  would  be  nonenfbrceable 
with  any  other  public  officer. 

This  case  deals  with  quite  a  different  prob- 
lem, and  squarely  presente  tbe  proposition  as 
to  whether  or  not  a  railroad  company  for  the 
purpose  of  aiding  In  tbe  construction  of  Its 
line  of  road  may  accept  and  enforce  an  obli- 
gation payable  to  it,  conditioned  upon  the 
construction  of  Its  line  of  road  to  a  given 
point  within  a  given  time  and  the  establish- 
ment and  maintenance  of  the  depot  there. 
There  are  many  respectable  authorities  which 
affirm  this  proposition.  See  James  D.  Mc- 
Clure  V.  Mo.  niver,  Ft  Scott  &  Gulf  Railroad 
Cc  9  Kan.  373;  Railroad  Go.  v.  Baab,  8 
Watts.  (Pa.)  458,  30  Am.  Dec.  132;  Berryman 
V.  Trusteed  Clnn.  Southern  Railway,  14  Bush 
(Ky.)  765;  Kacine  County  Bank  t.  Ayeca,  13 


Digitized  by  Google 


FIPBB  r.  CHOCTAW  NOBTHSBN  TOWNSITJD  *  lUF.  Oa 


867' 


WUi;'612,  and  Bank  t.  Hendri^  Iowa; 
402,  ^1  Am.  Hep.  1S3,  and  In  the  Jadgmoit  of 
tbis  oonft  It  la  nearer  In  couKmance  with 
aoimd  reasoning  In  this  case  to  btM  that 
under  the  tects  preaoited  tb»  contract  Is 
not  Told,  and  therefwe  la  enfwoeable.  U. 
the  law  were  otherwlae  It  would  be  eqnlTk- 
imt  to  a  declaratlim  tiiat  a  G(»nmiuilt7  deslz^ 
Ins  the  advantagea  of  a  line  ot  rnllwi^, 
where  chartered  prlTilegea  permit  Its  con- 
atmctlon,  would  be  under  the  law  preTonted 
and  prohibited  from  inducing  racb  conatmc- 
tlon  by  aldlns  the  same.  A  railroad  com- 
pai^  la  only  a  quasi  public  conioratlon,  and, 
as  such,  It  must  not  only  take  Into  considera- 
tion the  public  welfare,  but  the  private  wel- 
fare of  Its  sbar^oldera  as  well.  In  the  loca- 
tion and  construction  of  Its  line  of  road.  A 
donation  to  Its  assets  which  emtblea  It  to 
bidld  a  contemplated  line  Immediately,  and  a 
consideration  In  pi^rt  of  Its  immediate  con- 
atmctlon,  or  which  enables  It  to  bnlld  Its  line 
vfitai  a  ronte  that  It  might  not  otherwise  be 
able  to  build,  could  not  be  held  to  be  void 
npon  the  ground  of  public  policy,  and  In  this 
respect  It  most  l>e  held  to  be  the  privilege  of 
a  railroad  company  In  determining  its  duty 
towards  the  public  and  Its  shareholders  to  de- 
tramlne  what  line  and  between  what  points 
Ita  line  shall  be  constructed.  Whwei  as  in 
this  territory,  a  railroad  corporation  may 
take  and  hold  voluntary  grants  of  real  estate 
and  other  property  to  aid  In  Its  construction. 
It  may,  we  think,  determine  Its  line  of  con- 
struction, taking  Into  consideration  such  vol- 
untary grants  of  property  or  property  rights. 
See  section  1022,  Wilson's  Rev.  &  Ann.  8L 
1003,  authorizing  a  transaction  of  this  kind: 
"illTtfy  corporation  formed  under  this  article* 
and  every  railroad  corporation  authorised 
to  construct,  operate,  or  malnteln  a  railroad 
in  this  territory  shall  also  have  power  to  take 
and  hold  such  voluntary  grants  of  real  estate 
and  other  property  dther  within  or  without 
the  twritory,  as  may  be  made  to  It;  to  aid 
th  ttte  construction,  maintenance,  and  ac- 
commodation ot  its  railroad."  With  this 
view  of  the  law,  it  was  not  error  for  the  trial 
court  to  overrule  the  demurrer  to  the  petition 
the  ground  that  the  contract  entered  In- 
to and  which  Is  sought  to  be  enforced  Is  void, 
because  It  Is  against  public  policy. 

A  seomd  assignment  of  error  by  the 
plalntltr  In  error  Is  based  npon  the  order  of 
the  court  overruling  a  demurrer  to  plalntllTa 
evidence.  The  plaintiff  in  guppwt  of  its 
canse  of  action  proved  the  execution  and  de- 
liveiy  of  the  contract  sued  upon,  the  con- 
struction of  the  railroad  In  full  compliance 
with  the  contract,  and  the  refusal  of  the  de- 
fendant upon  demand  to  make  payment  in 
accordance  with  the  terms  of  the  cootract- 
and  the  assignment  of  said  contract  by  the 
Choctaw  Northern  Bailway  Company  to  the 
plaintiff.  Under  this  assignment  of  error  It 
Is  urged  that  there  Is  a  failure  of  evidence 
sufiBcIent  to  entitle  the  plaintiff  to  recover, 
becafi^,  It  la  sot  shown  that  the  road  ccm- 


stmcted  was  constructed  by  the  Watonga  & 
Northwest  Ballroad  Company.  It  la  va 
ttrink  a  suffldent  answer  to  this  proposi- 
tion that  the  contract  does  not  provide  for 
the  constructton  of  a  line  of  taUroad  by 
said  company.  The  cmtract  Is  a  promise 
to  pay  to  tiw  Watonga  &  Ntatbweatem 
Ballvny  GMnpauy.  Its  successors  and  assigns; 
the  amount  named,  for  the  pni^iose  of  In- 
ducing and  aldii«  In,  tba  ctmstmctlon  ctf 
a  railroad  from  Geary  to  Watonga 
June  1,  1901,  and  the  estahlishment  of  a 
d^iot  at  Watoi^  These  omdltlona  of  the 
contrad^  we  think,  were  shown  by  the  plain- 
tiff's evidence  to  have  been  fully  compiled 
with;  but  It  la  u^ed  under  this  usignment 
of  error  tiiat  the  contract  was  made  with  the 
Watonga  &  Northwestern  Hallway  Company, 
and  the  evidence  does  not  show  that  the 
plaintiff  Is  a  Buccesscnr  In  Interest  or  assignee 
of  such  company,  and  the  proof  Is  Insuffi- 
cient, In  that  It  showed  that  the  Inatrument 
sued  on  was  assigned  to  the  plaintiff  by  the 
Choctaw  Northern  Hallway  Company.  Touch- 
ing this  question.  It  was  shown  In  evidence 
that  after  the  executlan  of  the  agreement 
and  after  the  passage  by  tiie  Legislature  of 
Oklahoma  ot  chapter  11,  p.  79;  of  the  Laws  of 
1901,  being  an  act  **authD'riKlng  Incorporated 
cnnpanles  to  amend  their  artlclea  of  Incoi^po-- 
ration"  the  Watonga  ft  NorOiwestem  Ball- 
way  Company,  pursuant  to  aald  act  of  the 
Legislature,  amended  Ite  articles  of  Incorpo- 
ratiw  In  several  particulars,  among  which 
was  the  change  of  its  name  from  the  Wa- 
tonga &  Northwestern  Bailway  Company  to 
the  Choctew  ft  Northern  Bailway  Company. 
Such  diange  was  authorized  by  law,  and  by 
force  and  reascm  of  It  the  Wattmga  ft  NortlH 
western  became  the  Choctew  ft.  NtvtheiB 
Railway  Company.  It  there  was  any  change 
the  Choctaw  Northern  was  the  successor  of 
the  Watoi^  ft  Northwestern  Bailway  Com- 
pany and  succeeded  to  all  of  Ito  prop^ty 
Tlghte  and  franchises.  This  carried  the  de- 
foidanf  8  contract  to  the  Choctew  Northern 
CHHnpany,  which  company  thereby  became.the 
owner,  and  by  Ite  assignment  properly  paased 
the  title  to  the  plaintiff.  In  fact  we  think 
the  indorsanent  of  the  CSioctaw  Northern  ot 
the  contract  sued  on  to  the  plaintiff  was  tha 
Indorsonait  ot  the  Watonga  ft  Northwestern, 
for  It  Is  tho  same  company  changed  In  name 
by  authority  of  law.  It  Is  urged  In  this  con- 
nection that  there  was  a  mtsteke  made  In  -the 
procedure  whlcdi  the  artlclea  of  Inonpora- 
ti<m  of  Watonga  &  N<arthweatsrn  werei 
amended  In  this,  that  the  stetnte  requires 
that  the  new  articles  should  be  signed  by  all 
the  directors  and  officers  of  the  company,  ami 
one  of  the  directoni  did  not  dgn  the  sante^ 
and  therefore  the  Choctew  ft  NorQiem  Com- 
pany was  an  unincorporated  concern.  Let. 
this  be  as  it  may,  the  obligation  of  the  plains 
tiff  in  error  was  not  canceled  thereby,  and 
probably  the  territory  akme  would  have  tha' 
right  to  complain  of  an  unauthorized  fran- 
chise. The  plaintlfl  in  em>c  \re,i})lnk  ooiUd 
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not  defeat  his  obligation  for  such  cause.  He 
gave  an  obligation  which  was  valid  to  the 
Watonga  &  NorthweBtwn  Railroad  Company, 
and  bl8  obligation  was  not  discharged  be- 
cause such  company  attempted  to  change  Its 
articles  of  Incorporation,  and- failed  because 
of  flome  Blight  error  in  an  attempted  compli- 
ance with  the  law  anthorizlDg  such  change. 
The  provisions  of  a  statute  passed  aubse- 
qorat  to  the  making  of  a  contract  could  not 
have  the  effect  to  change  the  obligations  of 
the  parties  under  such  contract,  and  there 
was  here  no  attempt  at  such  a  change.  The 
plaintiff  In  error  contracted  to  pay  the 
amount  stipnlated  In  consideration  of  the 
oonstruction  of  a  railroad  which  has  been 
constructed,  and  bis  liability  is  thereby  fixed. 

The  third  assignment  of  error  presented  In 
the  brief  of  plaintiff  In  error  Is  based  upon 
the  ruling  of  the  court  In  refusing  to  admit 
evidence  tendered  by  the  plaintiff  in  error. 
The  ruling  here  complained  of  was  baaed  up- 
on  an  attempt  by  the  plaintiff  In  error  to 
show  that  the  Watonga  &  Northwestern 
Railroad  Company  under  tliat  title  had  noth- 
ing to  do  with  the  construction  of  the  road. 
That  It  was  bnilt  under  contract  with  the 
Choctaw  &  NorthOTi  was  unquestioned,  and 
tiie  court  held  that  it  was  Immaterial  under 
the  drcumstances  whether  the  Watonga  & 
Northwestern  by  name  figured  in  the  contract 
for  constroctlon.  In  this  we  think  the  court 
held  correctly. 

The  fourth  assignment  of  error  as  argued 
in  plaintiff  in  error's  brief  Is  that  the  court 
erred  In  refuslns  to  admit  evidence  of  the 
conditional  delivery  of  the  Instrument  sued 
<m.  Touching  this  fourth  assignment  of 
ror,  the  defmdant  presented  his  defense  to 
the  court  and  jury  under  a  geno-al  denial, 
and  offered  to  show  therennder  that  at  the 
time  of  the  d^ivery  of  the  Instnunent  sued 
on  that  he  attached  conditions  to  the  deliv- 
ery, and  the  offer  of  inroof  of  these  conditions 
was  rejected  by  the  trial  court  upon  the 
theory  tiiat  the  temui  of  tiie  Instrument  deliv- 
ered oould  not  be  varied  by  i>aroI,  and  for 
Ok  Teaeaa  that  no  defowe  was  pleaded  which 
authorized  the  IntiDductlon  of  such  proof. 
Tlie  plaintiff  in  ervot  thereupon  asked  leave 
to  amend  his  answw  for  the  porpose,  ta  we 
understand  from  the  reoord,  of  allowing  evi- 
dence of  a  conditional  delivery  of  the  eon- 
tract  which  would  vary  the  terms  of  liability 
Ibereunder.  This  tlie  court  rtfosed,  ai^  it  Is 
argued  that  sncb  refusal  was  an  abuse  of  dis- 
cretion. Our  statute  (section  829,  Wilson's 
Rev.  ft  Ann.  St  1903),  provides:  "A  contract 
In  writing  may  be  altered  by  a  contract  in 
writing,  or  tor  an  executed  oral  agreement, 
and  not  otherwise.**  The  Instrument  was  de- 
livered to  Seymore  XVwse,  who  was  a  director 
of  the  railroad  compuiy.  The  court  author- 
ised proof  showing  nondelivery,  but  denied 
proof  showing  conditions  of  delivery  which 
varied  the  terms  of  the  instrument.  We  are 
unable  to  determine  upon  consideration  of 
all  the  facts  and  circumstances  of  this  case 
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that  the  refusal  of  the  court  to  permit  such 
amendment  to  be  made  for  the  purposes  stat- 
ed was  an  abuse  of  discretion  which  would 
justly  a  reversal  of  the  judgment  entered. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  the  court  bdow  is  affirnaed. 
All  the  Justices  concurring,  except  PAN- 
GOAar,  J.,  who  presided  in  the  trial  oonrC 
and  HAINER,  J.,  dissenting. 


(13  N.  U.  416) 

CLARE  V.  APEX  GOLD  MIN.  CO.  et  «]. 

(Sapreme  Court  of  New  Mexico.  Ifarch  2» 

1900.) 

1.  PLEADTNa  —  ANSWEB  — DeNIAIt— INFOBIU.- 

TioN  AND  Belief— Sufficiency. 

The  denial  of  any  knowledge  or  Informn- 
tion  sufficient  to  form  a  belief  in  relation  to  a 
materifil  allegation  of  a  complaint  puts  the 
plaintiff  to  tbe  proof  of  IL 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  S§  24g-248.] 

2.  Appeal— Review— Fin  DIN  as  or  Fact. 

A  finding  on  a  question  of  fact  by  a  trial 
court  without  a  jury  stands  in  place  of  a  ver- 
dict, and  a  judgment  founded  on  it  will  not 
ordinarily  be  reversed  by  this  court,  if  there 
is  any  sabstantial  evidence  to  support  it. 

[Ed.  Note. — For  cases  in  point,  spe  vol.  3, 
Ceot.  Dig.  Appeal  and  Error,  SS  3979-3982.] 

3.  CoEPOBATiONS— Action  bt  Stockbolde:^' 
When  Libs. 

To  enable  a  stockholder  in  a  corporation 
to  sustain  in  a  court  of  equity  In  his  own  name, 
a  suit  founded  on  a  right  of  action  existing  In 
the  corporation  itself  and  in  wiiich  It  is  the 
appropriate  plaintiEF,  there  must  exist  and  tie 
established  by  evidence,  as  a  foundation  of  such 
suit,  some  actual  or  contemplated  action  by  the 
directors,  or  other  acting  maoagers.  or  by  a 
majority  of  the  stockholoers  themselves,  which 
is  beyond  their  lawful  power,  or  fraudu]«it 
and  subversive  of  the  interests  of  the  corpora- 
tion itself  or  of  the  other  shareholders. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  11. 
Cent.  Dig.  Corporations.  SS  783-78ai 

(Syllabus  br»the  Court) 

Appeal  from  District  Court,  Lincoln  Coun- 
ty ;  before  Justice  Edward  A.  Mann. 

Action  by  Orson  B.  Clark  against  the 
Apex  Gold  Mining  Gonqiaay  and  oilers. 
Jn<!^«it  for  defradants,  and  plaintUT  ap- 
peals. Affirmed. 

The  plaintiff,  Orson  B.  GlarJE,  alleges  In 
his  complaint  that  in  May,  190%  by  the 
purchase  of  certain  stock  be  became  and 
that  he  sUlI  Is,  a  shareholder  in  the  Apex 
Gold  Mining  Company,  a  corporation  organ- 
ized under  the  laws  of  New  Mexico,  August 
6,  1891 ;  that  said  company,  August  10,  1894., 
became  the  owner  of  certain  tracts  of  land  in 
lAncoln  county,  N.  M.,  then  and  at  the  time 
of  filing  his  complaint  of  the  value  of  $TO,00O; 
that  from  the  beginning  the  affairs  of  said 
company  were  carelessly,  negligently  and 
extravagantly  managed  by  Its  directors ;  that 
th^  contracted  debts,  suffraed  various  Judg- 
menta  to  be  taken  ont  against  it,  one 
In  particular  for  taxes  allied  to  be  due 
on  the  property  of  the  company,  of  |1,475, 
entered  originally  In  October,  1899,  and  as 
amended  August  20,  1901,  vdUph  the  plali^ 
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tiff  BKfB  waa  Inndld;  and  tbat  all  mcb  acta 
and  omlsaloDfl  were  for  the  purpose  of  ena- 
bling tlie  directora  and  a  few  sbareboldera 
to  get  poaBeaslon  of  tbe  proper^  of  tbe  com* 
pany  and  to  cbeat  and  defraud  tbe  otber 
ahareboldere.  Tbe  complaint,  bowever,  does 
not  specify  who  tbe  directors  or  sbaiebolders 
were  who  ven  guilty  of  ancb  fraudnlent  acts 
or  purpose,  or  who  were  tbe  Bbareboldeta 
against  wbom  those  acts  were  directed  prior 
to  November  7,  1900,  and  does  not  connect 
the  plaintiff  or  any  of  tbe  defendants  In  the 
case  at  bar  with  the  affairs  of  tbe  company 
nntll  tbe  date  last  named,  when.  It  Ib  alleged, 
Qw  defendants  A.  F.  Smith,  and  8.  P.  Ward- 
well,  wltb  Clurles  H.  Putnam,  were  elected 
directors  and  tbe  former  was  choseo  presi- 
deat;  tbat  ttmeripon  the  said  Smltb  and 
Wardwell  at  «ice  combined  and  confederated 
togetb«  to  cbeat  and  d^raud  the  mimaltj 
shareholders  in  said  company  and  in  fnrthas 
anee  and  execution  of  each  purpose  acting 
especially  with  and  tbroogb  Loula  O.  Broclc- 
way  and  William  Watsm,  two  others  of  tbe 
defendants,  allowed  and  had  a  pretraded  sale 
of  tbe  proper^  of  the  conytany  under  an  ex- 
eeation  tasned  <»i  said  tax  Jud^nent;  had  a 
oouTeyanee  made  to  the  aald  Watson,  tbat  be 
Immediately  gave  a  deed  of  the  same  to  tba 
said  Brockway,  and  he^  the  said  BroAway, 
conveyed  it  to  the  lonm  Mining  ft  Industrial 
Oompany,  a  corpwatlon  oi^^laed  under 
tbe  laws  of  the  territory  of  New  Mexico, 
<me  of  the  defendants,  which  the  plaintiff 
says  was  organised  tor  tbe  puntoae  of,  andas 
an  Instrument  In,  carrying  out  tba  alleged 
fraudolmt  purpose  of  the  defendants,  Smith 
and  others,  eqieclally  Smith.  The  plaintiff 
alleles  varlons  acts  of  the  defoidants  as  de* 
talla  of  tbe  combination  and  cimsplracy  to 
defEaud,  which  it  seta  up,  and  prays  that 
tbe  e»catlon  on  tbe  tax  Jndginent  above 
named,  which  was  Issned  fMnu  said  district 
court  Septanber  9,  1901,  the  sale  on  said 
execution  made  October  12, 1901,  the  deed  to 
William  Watson  made  in  pursuance  of  said 
sale  October  14,  1901,  and  the  deed  made 
by  the  latter  to  tbe  Lynn  Mining  A  Industrial 
Company  December  20,  1902,  be  adjudged 
and  decreed  null  and  void,  and  for  fnrtbor 
relief  on  tbe  same  Itnea.  Tbe  I^r&n  Mining 
ft  Indosttlal  Company,  William  Watson,  and 
Jcdm  O.  Brockway  appeared  and  answered. 
The  other  defendants  were  defaulted. 

George  W.  Prlcbard.  for  appellant  Hewitt 
ft  Hudspeth,  for  appellees. 

ABBOTT.  J.  (after  stating  tbe  facte).  It 
Is  claimed  by  tbe  appellant  that  the  auc- 
tions In  his  ocunplaln^  suflldent  to  establish 
his  cause  of  action  and  right  to  the  relief 
prayed  for,  are  not  denied  by  the  answer. 
Tbat  dalm  la  based,  in  part,  on  tiie  form  of 
tbe  dmial  used,  which  Is  tbat  the  d^endant 
has  not  "knowledge  or  Intormatlon  suffldent 
to  form  a  belief  as  to  the  matter  alleged. 
Such  an  answer  Is  snfflt^ent  to  put  tbe  plain- 
tiff to  the  proof  of  tbe  material  fact  as 


to  which  it  Is  made.  Subsection  10,  |  208S, 
Oomp.  Laws  1897;  1  Edc.  F1.  &  Fr.  pp.  808, 
809,  877 :  Bliss  on  Code  Pleading,  fi  2126. 

We  come  next  to  tbe  question  whether  the 
plaintiff  has  establlabed  by  evidence  bis 
rlgbt  to  maintain  in  his  own  name,  as  a 
sbardiolder  In  the  Apex  Gold  Mining  Com- 
pany, an  action  which  ordinarily  could  be 
brought  only  in  tbe  name  of  the  company  it- 
self. Ttiat  Question  was  determined  by  tbe 
trial  court  In  the  negatlTO.  It  fOund  as  s 
fact  tbat  there  was  not  suffldent  evidence 
submitted  in  tbe  cause  to  sostaln  the  allega- 
tion ct  tnuA  on  which  ttw  plaintiff  based  bis 
aetloD  and  his  right  to  maintain  It  as  an  In- 
dividual Bharebotder.  Findings  of  the  trial 
court  without  a  Jury  to  ijnestioos  of  fact 
have  the  same  standing  as  tbe  verdict  of  a 
Jury  In  this  court,  and  a  Judgment  based  on 
such  finding  will  not  ordinarily  be  reversed. 
If  there  Is  any  substantial  evldeue  to  wappott 
It  Torllna  v.  TrorlldM.  5  N.  M.  148,  21  Pae. 
68,  and  cases  cited.  Field  v.  Romero,  7  N* 
M.  63(K  41  Pa&  517;  Oivois  v.  Teedw,  9 
N.  M.  2S6,  BO  Pac.  SIO;  Romero  v.  Oolonan 
11  N.  M.  688.  70  Pac  6G9;  Ortla  v.  First 
National  Bank  of  tM  V^s  (N.  M.)  78 
Pac.  029;  Candelarla  t.  Uien  (decided 
at  the  present  term)  84  lOBO.  Certainly 
it  cannot  be  said  tbat  there  Is  no  snflScient 
evidence  to  support  the  finding  now  tn  ques- 
tion. 

There  were,  it  is  true,  drcumstances  dis- 
closed hy  tbe  evidenoe  which,  unexplained, 
might  well  have  led  the  plahitlff  to  suspect 
tbe  existence  of  tbe  fraud  and  colhialon  which 
he  alleged  in  his  complatait  It  appears' 
afflrmatlvely  tonn  the  evldmce,  however, 
that  the  tax  Judg^^t  which  ttte  plaintiff 
asks  to  have  set  aside,  waa  In  existence 
months  before  tbe  detoidanto  who  were 
charged  with  fraud  and  collusion  in  relation 
to  it  had  any  part  In  the  management  of  tbe 
affairs  of  the  Apex  Gold  Mining  Company ; 
that  apparently  there  was  no  one  sufficiently 
Interested  In  It  to  famish  money  for  titie- 
payment  of  tbat  or  other  claims  against  it- 
except  tbe  defendant  Smltb.  who,  after  he 
became  president  in  November,  1900.  made 
some  advances  for  sncb  purposes  from  bis 
own  funds;  tbat  tbe  defiant  Brockway 
had  no  authority  from  tbe  Apex  Gold  Min- 
ing Company,  or  Ite  directors,  for  anytblng 
he  did  in  the  premises;  tliat  he  did  not  use  Its 
money  for  tbe  purchase  of  tbe  real  estate 
sold  under  the  tex  judgment  nor  did  Wat- 
son use  Its  money,  or  tbat  of  any  one  of 
tbe  defeudante.  In  tbe  purchase  of  It  Tbe 
claim  of  tbe  plaintiff  to  tbe  contrary  rests 
mainly  on  tiie  evidence  that  Bro<^ay,  prior 
to  tlie  sale  under  said  Judgment  aatd  be  bad 
come  to  New  Mexico  to  settle  tbe  claims 
against  tbe  Apex  Gold  Mining  Company,  and 
showed  the  mon^  wbieb  he  said  be  bad 
brought  tor  the  purpose^  It  may  be  tbat  be 
came  wltii  tbat  Intent  and  found  the  affairs 
of  the  company  In  such  condition  that  his 
purpose  wfw  abandmedi  but  i»rtalnly,  fbe 
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fact,  if  it  was  one.  that  he  onoe  made  such 
a  statement,  could  not  outweigh  the  direct 
teetimony  that  he  did  not  finally  act  under 
the  authority  or  with  the  funds  of  the  com- 
pany. There  remains,  therefore,  no  ground 
alleged  In  the  complaint  on  which  the  plain- 
tiff can  maintain  this  action  under  what 
we  understand  to  be  the  prevailing  rule  as 
stated  In  the  case  of  Hawes  v.  Oakland,  104 
U.  S.  460.  26  li,  Ed.  827,  and  given  in  Bub- 
stance  in  the  oyDabus.  See,  also,  4  Thomp- 
son on  Corporations,  { 

Such  being  our  conclusion,  we  do  not  think 
it  necessary  to  consider  the'  other  guestiona 
raised  by  the  appellant,  except  that  relating 
to  tlie  allowance  of  costs  by  the  district  court. 
Assuming  that  the  motion  to  retax  the  costs 
was  seasonably  made,  we  still  see  no  reason 
for  interfering  with  the  decision  of  the 
district  court  in  the  matter  of  charging  the 
plaintlCC  with  the  amount  paid  the  custodian 
of  the  property  In  controversy,  during  the 
litigation,  who  was  appointed  by  the  court, 
on  motion  ot  the  plaintiff,  as  part  of  the 
costs.  The  decision  pt  the  trial  comrt  In 
such  a  question  Is  generally  treated  as  final, 
unless  there  has  been  a  clear  abuse  of  dis- 
cretion. Pearce  V.  Chastaln,  3  Oa.  226,  4S 
Am.  Dec.  423;  Clark  v.  Beed,  11  Pick.  (Mass.) 
446;  Shields  V.  Bogllolo,  7  Mo.  136;  Trustees 
T.  Greenou^,  106  U.  S.  638,  26  L.  Ed.  1157. 

Jndgmrat  of  the  district  court  affirmed. 

MILLS,  G.  J.,  and  McFIE,  PARKER, 
POPS,  JJ..  concur.  MANN,  J.,  bavlug  heard 
the  case  l^low,  did  not  partidpate  in  tbia 
decision.. 


<i8  N.  Af.  124) 

BANK  OF  COMMBRCB  v.  BAIBD  MIN. 
CO.,  Limited. 

(Bopreme  OouTt  of  New  Mexteo.  Blaidi  2, 
IBOa) 

1.  GOBPOBATIOnB— AUTHOBITT  OF  MAnAOINO 
AOENT— BlUA  OF  EXCHANQE. 

The  managing  agent  of  a  mining  corpora- 
titm  has  no  Implied  power  to  pledge  the  credit 
of  his  principal  by  drawing  and  cashing  billa 
of  exchange,  and  if  he  does  so  It  must  be  by 
reason  of  some  special  authorization. 

[Ed.  Note. — For  cases  in  point,  see  voL  36, 
Gent.  Dig.  Municipal  Corporations,  |  1649.] 

2.  Sauk— Dealings  wrm  Aqent. 

One  who  discounts  a  bill  of  exchange 
drawn  by  the  managing  agent  of  a  mining  cor- 
poration In  the  name  of  the  principal,  withont 
Inquiring  into  the  authority  of  the  agent,  does 
BO  at  hia  peril. 

[Ed.  Note. — For  cases  in  point,  see  vol."  36, 
Cent  Dig.  Municipal  Corporations,  {  1645.] 

8.'Tbxal  —  Special  Fikdihos  —  Tbial  bt 

OOUBT. 

A  general  finding  of  facts  by  the  conrt, 
where  a  jury  is  waived,  is  sufficient  apon.wliicb 
to  base  a  judgment,  and  the  court  is  not  bound 
to  make  special  findings  in  the  absence  of  a 
request  therefor. 

[Ed.  Note. — For  caaes  In  point*  see  vol.  46, 
Gent.  Dig.  Trial,  S  916.] 

(Syllabus  by  the  Ooart,) 


Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Action  by  the  Bank  of  Commerce  against 
the  Balrd  Mining  Company.  Judgment  for 
the  mining  company,  and  the  bank  appeals. 
Affirmed. 

The  Bank  of  Commerce  la  a  corporation 
duly  organized  and  doing  a  general  banking 
business  at  Albuquerque,  N.  M.  The  Baird 
Mining  Company,  Limited.  Is  a  corporation 
organized  under  the  laws  of  the  province  of 
Ontario,  Dominion  of  Canada,  authorized  to 
do  business  In  this  territory  and  has  been' 
operating  placer  mines  at  Qolden,  M., 
where  Its  property  is  situated.  Some  time 
in  the  year  1900  an  account  was  opened  with 
the  Bank  of  Commerce  by  a  Mr.  Woodworth. 
the  manager  of  the  Baird  Mining  Company  in 
New  Mexico,  in  the  name  of  Woodworth  as 
manager,  which  acconnt  was  kept  open  and 
dqiKWIts  made  and  clieclcs  drawn  against  It 
In  the  ordinary  coarse  of  business  for  some 
two  years.  In  the  meantime,  Mr.  Woodworth 
removed  to  Denver,  the  acconnt  standing  with 
a  small  overdraft  On  June  2,  1902,  Mr. 
E.  B.  Ryckman,  the  secretary-treasurer  of 
the  Balrd  Mining  Company,  wrote  the  bank  as 
follows :  "Toronto,  Canada,  May  28th,  1902, 
Bank  of  Commerce,  Albaqnerqn^  N.  IL. 
V.  S.  A.— Dear  Sirs:  Enclosed  yon  will  please 
find  New  Yoric  draft  for  ;^2ov,  which  I  ahall 
be  glad  if  you  will  place  to  the  credit  of  the 
Baird  Mining  Co.,  Limited,  and  against  which 
I  understand  that  Mr.  W.  B.  BIshworth,  as 
manager  of  the  company  Intends  to  draw. 
I  shall  also  be  obliged  to  you  if  you  will 
be  good  enough  to  let  me  have  a  full  state- 
ment, both  debit  and  credit,  of  the  acconnt 
of  the  company  with  your  bank  to  the  present 
time.  I  know  that  this  may  mean  some  little 
labor  on  your  part,  but  I  shall  esteem  it  a 
great  favor  If  you  will  comply  with  my  re- 
quest Yours  very  truly,  E,  B.  Byckman, 
Secretary-Treasurer  Balrd  Mining  Company, 
Umited."  The  money  was  d^Ktslted  to  the 
credit  of  the  company  as  reqaested,  and  a 
new  account  opened  with  the  company  direct, 
and  against  this  acconnt  Mr.  BIshworth  drew 
his  checks  as  manager.  Shortly  after  the 
rec^pt  of  the  atrave  letter  and  the  opening  of 
the  last-mentioned  account,  Mr.  BIshworth 
commenced  drawing  siglit  drafts  in  the  name 
of  the  Baird  Mining  Company  by  himself 
as  manager  through  the  Bank  of  Commerce. 
The  first  two  or  three  were  taken  by  the  bank 
for  collection  and  were  paid  upon  presenta- 
tion to  Mr.  Byckman,  In  Canada;  the  others 
(some  10  or  more)  were  credited  at  once  to 
the  company's  acconnt  at  Rishworth's  re-' 
quest  and  sent  on  by  the  Bank  of  Commerce, 
through  its  New  York  correspondent,  as  Its 
own  paper.  These  drafts  were  all  paid  by 
Mr.  Byckman,  upon  presentation  and  demand, 
except  the  last  three,  for  f  100,  ^00,  and  $150, 
respectively,  upon  whicb  payment  was  refus- 
ed by  Mr.  Byckman,  whereupon  the  drafts 
w&nt  to  pro^tt  and  It  Is  for  the  mon^  so 
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■draneed  on  these  three  drafts,  wtth  protest 
fees  and  IntereBt  that  the  bank  brtaiKS  this 
action.  There  was  no  other  correepondence 
between  the  parties  as  to  Rlshworth's  au- 
thority, and  there  Is  no  evidence  that  Ryck- 
man  or  the  company  knew  that  the  money  on 
any  of  the  drafts  had  been  adranced  to  Rish- 
worth  before  the  same  vrece  coUerted.  The 
proceeds  of  the  drafts  were  drawn  oat  by 
Rlshwortb  on  the  company's  dieC^  bnt  It  Is 
not  clear  that  the  money  was  used  for  the 
purposes  of  the  company.  The  district  court 
found  generally  for  the  defendant  Balrd 
Mining  Company,  Limited,  and  rendered  a 
judgment  in  Ita  favor  against  the  Banlc  of 
Commerce,  and  It  appeals  to  this  court 

William  B.  Cbllders,  for  appellant:  Tbom* 
as  N.  WillEerson.  for  ai^ellee. 

UANN,  J.  (after  stating  the  facta).  The 
only  question  involved  in  this  case  Is  whether 
the  Baird  Mining  Company,  Limited,  is  liable 
for  the  acts  of  Rlshwortb  tn  drawing  the 
three  sight  drafts  in  question  and  authoriz- 
ing the  bank  to  credit  the  same  to  the  com- 
irany's  account,  or  in  other  words  whether 
Rlshwortb  had  the  authority,  or  the  seeming 
authority  from  the  acts  and  conduct  of  the 
company,  to  pledge  its  credit  to  ihe  bank. 
There  can  be  no  doubt  that  tibe  Balrd  Mining 
ComfMtny  bad  held  Risbworth  out  as  its 
managing  agent  In  New  Mexico,  and  that  It 
Is  bound  by  such  acta  as  came  in  the  direct 
scope  of  hts  authority  as  manager  of  the  com- 
Iinny;  but  a  managing  agent  of  a  corporation, 
other  than  a  cashier  of  a  bank,  has  no  Im- 
plied power  to  bind  the  corporation  by  mak* 
Ing,  accepting,  or  indorsing  negotiable  paper, 
and  when  sucb  a  power  in  him  Is  claimed  It 
must  be  sought  for  In  some  special  authori- 
sation, or  In  snch  a  continued  exercise  of  It 
as  amonnta  to  a  holding  out  of  bim  by  the 
corporation  as  possessing  It,  raising  the  im- 
pUeatlon  of  It  as  a  previous  authorization 
or  a  subsequent  ratification.  10  Cyc.  202; 
New  YoA  Iron  Mine  v.  First  Nat  Bank,  89 
Mich.'  644;  The  Floyd  Acceptances,  7  Wall. 
406,  19  L.  Ed.  160;  4  Thompson  on  Corp.  I 
B746.  It  Is  a  well-settled  rule  of  law 
ttiat  fliose  dealing  with  a  known  agent  of  a 
corporation  or  of  an  Individual,  do  so  at 
tteir  peril,  aa  to  bis  authority,  wbere  the  act 
la  not  within  tbe  regular  scope  of  tbe  ordi- 
nary power  of  an  agent  In  The  Floyd  Accept- 
ances, T  Wall.  606, 19  L.  Ed.  160,  Mr.  Justice 
Miller  lays  down  tbe  rule  as  follows:  "An 
Individual  may,  instead  of  signing  with  his 
own  band,  the  notes  and  bills  which  he  is- 
■nes  or  accepts,  appoint  an  agent  to  do  these 
tiilnga  for  him.  And  bis  appointment  may 
be  a  gmera.1  power  to  draw  or  accept  In  all 
cases  as  ftilly  aa  the  principal  could,  or  It 
may  be  a  limited  authority  to  draw  or  accept 
under  glvett  circumstances,  defined  In  the 
instrument  Wlildi  confers  the  power.  But, 
in  each  case,  the  person  dealing  wlih  the 
agent  knowing  tliat  be  acts  only  by  virtue 
of  a  delegated  power,  must,  at  hla  peril,  see 


tiiat  the  paper  on  which  be  relies  cornea  wltli- 
In  the  power  under  which  the  agent  acta." 
The  caae  of  Bank  of  Deer  Lo^  t.  Hope 
Mining  Company,  8  Mont  146,  85  Am.  Rep. 
4S8,  la  a  caae  aomewhat  similar  to  tbe  case 
at'  bar,  tbe  question  tiiere  being  as  to  ttie 
rigl)t  of  an  agent  to  draw  a  bill  of  excbanga 
for  his  principal  Mr.  Justice  Blake,  speak- 
ing for  the  court  at  page  ISO  of  8  Mont,  85 
Am.  R^,  468,  saya:  "Some  ot  the  principles^ 
which  are  applicable  to  these  questions  taav* 
been  announced  by  tills  court  In  the  case  of 
Herbert  v.  King,  1  Mont  475.  It  waa  held 
that  the  principal  Is  responsible  for  the  acta 
of  bis  agent  when  fliey  have  been  done  with- 
in tiie  scope  of  bia  authority,  and  that  courts 
will  not- tolerate  any  enlargement  of  this 
liability.  The  bill  shows  that  Alger  claimed 
to  be  tbe  agent  of  the  resppndent  and  it  was 
tbe  duty  ot  tbe  offlcera  of  tbe  appellant  to 
ascertain  tbe  extent  of  his  power  before  they 
discounted  It  In  Mechanic!^  Bank  v.  N.  T. 
&  N.  H.  B.  R.  Ca,  IS  N.  Y.  631,  Mr.  Justice 
Oomstock  says:  'Whoever  proposes  to  deal 
with  a  security  of  any  kind,  appearii^  on  its 
face  to  be  given  by  one  man  for  another. 
Is  t>ound  to  Inquire  whether  It  has  been  giv- 
en by  due  authority,  and  If  he  omits  that 
Inquiry  he  deals  at  Us  peril.'  ** 

It  Is  not  seriously  contmded  that  lUah- 
worth  had  any  express  authority  to  discount 
these  drafts,  or  have  tbem  treated  as  cash 
Items  by  having  tbe  bank  advance  tbe  money 
upon  tiiem  ttefore  they  were  presented  for 
payment  but  the  contention  of  the  bank  Is 
that  tbe  Balrd  Mining  Company,  having  al- 
lowed him  to  do  so  In  several  instances, 
making  no  objection  thereto  and  paying  the 
drafts  upon  presentation,  thereby  ratifying 
such  acts,  held  Rlshwortb  out  as  having  such 
authority  and  are  estopped  to  deny  it  That 
the  company  might  be  bound  by  the  un- 
authorlEed  acts  of  Its  agent.  If  ratified  by 
them  with  knowledge  of  his  acts,  or  If  they 
had  knowingly  Indulged  him  In  obtaining 
money  by  the  method  used,  there  is  no  doubt 
Principals  who  knowingly  permit  their 
agents  to  pledge  their  credit  repeatedly  In 
a  certain  way,  and  receive  the  benefit  of 
such  acts,  certainly  should,  and  jvouid  be 
held  responsible  for  such  acts,  but  In  the  case 
at  bar,  while  Risbworth  had  cashed  sever- 
al drafts  exactly  like  the  ones  in  contro- 
versy, the  evidence  shows  that  Itwas without 
the  knowledge  of  the  Balrd  Mining  Company. 
The  testimony  of  Mr.  Strlckler  shows  that  no 
ofiBcer  of  the  company  ever  was  Informed  by 
tbe  bank  that  it  was  advancing  the  money 
on  these  bills,  before  they  were  presented  for 
payment  and  Ryckman,  the  secretary-treas- 
urer of  the  company,  swears  positively  thai 
the  company  had  no  knowledge  of  sudi  farts. 
There  was  nothing  about  the  drafts  so  drawn 
whlcli  were  paid,  that  lndl<»ted  that  tiiey 
were  cash  Items  belonging  to  the  bank,  and 
not  merely  held  by  It  for  ct^lection.  We  must 
conclude  Cut  the  Balrd  Mining  Company 
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had  no  notice  that  Bishworth  was  cashing 
these  drafts  at  the  bank  before  presentation 
for  payment,  and  that  the  payment  of  some 
of  them  by  Ryckman,  its  secretary-treasurer, 
without  such  knowledge,  was  not  a  ratifica- 
tion of  the  acts  of  Bishworth. 

Appellants  assign  as  error  that  the  court 
did  not  make  special  findings  of  fact  and 
conclnsions  of  law  as  provided  by  section 
2909  of  the  Compiled  Laws  of  1897.  The  &tr 
tention  of  the  trial  court,  however,  was  not 
called  to  this  omission  by  the  motion  for  a 
new  trial  or  otherwise,  and  plaintiff  will  not 
be  heard  to  complain  of  such  omission  here. 
Again,  section  2009  of  the  Compiled  I^ws  of 
1897  is  not  mandatory.  The  Supreme  Court 
of  Sooth  Carolina  has  construed  a  statute  of 
that  state  which  In  language  la  almost 
Identical  with  section  2009  as  being  directory 
merely,  and  not  mandatory.  Stepp  t.  Nation- 
al Association,  37  S.  a  417,  16  S.  E.  134; 
Joplln  V.  Carrier,  11  S.  0.  S20;  Briggs  t. 
BrlggB,  24  B.  0.  377. 

The  Judgment  of  the  lower  courts  in  dis- 
missing ptalntlCTs  cause  of  action  was  right, 
and  Ui  affirmed. 

MILLS,  C.  J.,  and  McFIB,  POPE,  and 
PABKBR»  JJ..  concnr.  ABBOTT,  J.,  did 
not  sit. 


(12  Idaho,  ns) 

SHIELDS  V.  JOHNSON  et  al. 

rSapreme  Court  of  Idaho.   May  24,  1906.) 
L  TRiAi>-NoNsniT— GaouHDS. 

If  it  is  shown  by  tlie  record  that  the  de- 
mand for  damans  shoald  under  the  statute  have 
been  litignted  ui  a  former  action  between  the 
same  parties,  a  motion  for  a  nonsuit  on  that 
gronad  should  be  sustained. 

[Ed.  Note.— For  cases  in  point,  see  vol.  46. 
Cent  Dig.  Trial,  1  300.] 

2.  Saue— Waiteb, 

Where  it  Is  shown  that  a  motion  for  non- 
snlt  Is  interposed  at  the  close  of  plaintitTs  evi- 
dence on  the  gronnd  that  the  subject-matter  of 
the  action  could  have  been  litigated  In  a  for- 
mer suit  between  the  same  parties,  and  after 
such  motion  Is  denied  the  defendant  sabmits 
evidence  in  support  ot  his  defense,  he  waives 
his  motion  for  a  nonsuit,  and  must  accept  the 
verdict  of  the  jury,  unless  he  renews  such  mo- 
tion at  the  close  of  all  the  evidence. 

[Gd.  Note. — For  cases  In  point,  see  toL  46, 
Cent.  Dig.  Trial.  |  082.] 

(Syllabos  by  the  CourtJ 

i^ipeal  from  District  Goort,  Latah  CoimtT ; 
Edgar  C.  Steele.  Judge. 

Action  by  H.  J.  Shields  against  Frank  M. 
Johnson  and  Frank  Frazler.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Stewart  S.  Denning  and  Geo.  G.  Pickett, 
for  appdIantB.  Fom^  &  Moor^  for  respond- 
ent 

STOCKSLAGEH,  0.  J.  For  a  statement  of 
the  entire  history  of  this  case,  and  some  of 
the  facts  Important  fa^,  see  79  Pac  301, 
Sd^   It  will  be  obsCTred  by  a  refer^ice  to 


these  two  decisions  that  the  parties  to  this 
litigation  have  not  been  idle,  so  far  as  the 
courts  are  concerned,  since  their  first  busi- 
ness acquaintance  out  of  which  the  cause 
now  before  us  has  ripened.  It  is  correctly 
stated  by  learned  counsel  for  appellants  that 
the  first  action  was  commenced  In  the  district 
court  of  Latah  county  on  the  24tb  day  of 
April,  1904,  by  respondent  as  plaintiff  and 
against  appellants  as  defendants,  to  gulet 
title  to  certain  real  estate  described  in  his 
complaint,  and.  In  addition  to  his  demand 
that  the  title  and  right  of  possession  of  such 
real  estate  be  qnieted  in  him,  that  he  hare 
damages  In  the  sum  of  $500  against  the  de- 
fendants and  each  of  them  as  a  second  cause 
of  action.  It  is  shown  by  the  record  In 
Shields  v.  Johnson  (Idaho)  70  Pac.  391,  S&i, 
that  at  the  time  of  the  trial  the  question  of 
damages  was  waived  by  plaintiff  with  the 
consent  of  defendants,  and  all  allegations  In 
the  complaint  as  to  damages  were  eliminated 
therefrom.  It  seems  the  case  was  tried  on 
the  3d  day  of  August,  1004.  On  the  18th 
day  of  July,  1904,  respondent  commenced 
this  action,  alleging  damages  in  the  sum  of 
$2,000.  The  fourth  allegation  is  "that  dur- 
ing the  summer  season  of  1904  there  was 
growing  upon  said  lauds  and  premises  120 
acres  of  tame  grass  known  as  'Bromos  Inner- 
mis'  and  also  40  acres  of  alfalfa,  which  the 
plaintiff  had  theretofore  at  great  cost  and 
expense  sown  upon  said  premises  for  the  pur- 
pose of  harvesting  the  same  for  seed,  and 
that  said  crop  of  grass  so  grown  upon  said 
premises  was'  valuable  for  seed."  The  fifth 
allegation  is  "that  about  March  or  April,  A. 
D.  1904,  while  this  plaintiff  was  entiUed  to 
the  possession,  and  was  in  the  possession  of 
said  premises,  the  said  defendants  went 
thereon  and  plowed  up  about  60  acres  of  said 
land  sown  with  'Bromus  Innermis*  as  above 
set  forth,  and  sowed  thereon  a  crop  of  oats, 
and  also  plowed  up  the  40  acres  land  sown 
to  alfalfa,  all  of  which  acts  and  things  were 
done  without  the  knowledge  or  consent  of 
this  plaintiff."  The  sixth  allegation  Is  "that 
on  or  about  July  11,  1004,  without  plalntiflTs 
knowledge  or  consent,  the  said  defendants  en- 
tered upon  said  premises  and  cut  down  about 
40  acres  of  said  grass  sown  as  above  alleged, 
by  this  plaintiff,  and  known  as  'Bromus  In- 
nermis' ;  that  all  the  acts  and  things  done 
the  said  defendants  as  above  set  forth  were 
done  without  the  knowledge  or  consent  of 
this  plaintiff,  and  by  said  acts  upon  the  part 
of  the  said  defendants  this  plaintiff  has  been 
damaged  in  the  sum  of  $2,000."  Then  fol- 
lows an  allegation  of  the  insolvency  of  the 
defendants ;  that  they  are  tmable  to  respond 
In  damages,  and  unless  enjoined  and  restrain- 
ed will  cut  and  remove  the  balance  of  the 
"Bromus  Innermis,"  and  otherwise  damage 
plaintiff.  The  prayer  of  the  complaint  is 
that  plaintiff  have  judgment  for  $2,000  dam- 
ages^  and  that  defendants  be  restrained  and 
enjoined  from  further  acts  of  wastes  and  for 
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A[q)elIutB  appllflA  to  ttw  conrt'fdr  an 
dw  dlsaolTlDf  tlie  temporarj  restraining  or- 
dw  Isned  by  tbe  conrt  on  the  complaint  and 
prayer  of  plaintiff.  The  application  was  de- 
nied, and  an  appeal  from  the  order  was  pros- 
•cnted  In  this  cour^  and  the  action  of  the 
lower  court  aiBrmed.  Shields  r.  Johnson 
<  Idaho)  79  Pac  891  In  May.  190S.  the  ques- 
tion of  damages  was  tried,  and  the  jury  re- 
turned a  rardlct  In  favor  of  the  plaintiff 
for  tbe  mm  of  $2TO,  for  which  amount  Judg- 
mrat  was  entered  In  favor  of  tbe  plaintiff. 
At  tbe  close  of  plaintiff's  evidence  appellants' 
counsel  made  tbe  following  motion :  "Comes 
now  the  defendant  and  moves  the  court  to 
peremptorily  Instruct  tbe  jury  to  bring  In  a 
verdict  for  the  defendant,  or  to  order  a  non- 
suit upon  tbe  ground  that  the  evidence  of  tbe 
plaintiff  himself  shows  that  he  la  estopped 
from  maintaining  this  action."  This  motion 
was  overruled,  which  ruling  is  assigned  as 
error,  and  the  only  assignment  In  tbe  record. 
Counsel  for  appellants  In  tbelr  brief  say: 
"Can  a  par^  brii^  an  action  to  qnlet  title, 
with  one  of  bis  causes  of  action  alleging  $500 
damages  for  trespass  and  wrongful  holding, 
and  then,  before  the  action  Is  tried,  dismiss 
fall  right  to  damages,  and  Immediately  turn 
round  and  file  another  action  claiming  dam- 
ages and  Injunction?"  An  answer  to  this 
question  disposes  of  this  case,  as  It  Is  tbe  only 
question  brought  here  for  consideration,  un- 
less tbe  contention  of  counsel  for  respondent 
that,  when  appellants  Introduced  evidence 
after  tbe  court  bad  denied  tbelr  motion  for 
ncmsult,  they  thereby  waived  their  motion,  or 
that  the  motion  of  appellants  is  too  indefinite 
and  uncertain,  not  specifying  wherein  and 
by  what  acts  the  respondent  was  estopped 
from  maintaining  his  action,  shall  be  accept- 
ed as  tbe  law  of  this  cas&  The  law  does 
not  encourage  a  multiplicity  of  suits.  Sub- 
division 1,  S  4184,  Rev.  St  1887.  referring  to 
a  coimterclalm,  provides:  "A  cause  of  ac- 
tion arising  out  of  the  transaction  set  forth  In 
the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of 
the  action."  We  do  not  tmderstand  from 
reapondmt's  brief  that  be  questions  tbe  re- 
quirements of  this  statute.  It  has  been  con- 
strued a  number  of  times  by  this  court 
Beane  t.  Glvens,  5  Idaho,  774,  61  Pac.  987; 
Stevens  v.  Borne  Savings  &  Loan  Ass'n,  6 
Idaho,  741,  Bl  Pac.  779,  986;  Murphy  v.  Rus- 
sell, 8  Idaho,  151,  67  Pac.  427.  If  the  cause 
of  action  for  damages  existed  at  the  time  the 
plaintiff  commenced  his  original  suit,  the 
statute  required  him  to  plead  It  and  when 
be  dismissed  bis  second  cause  of  action,  al- 
leging $500  damages  for  waste,  be  Is  estop- 
ped from  again  pleading  that  element  of  dam- 
age, or  any  other  damages  that  may  have 
existed  at  tbe  time  he  commenced  his  action ; 
and  If  such  facts  are  shown  by  tbe  record, 
tbe  motion  for  nonsuit  should  have  been  sus- 
tained, nnless  appellant  waived  bis  motion 
for  nonsuit  by  offering  proof  in  support  of  tbe 
Cefeose  ahown  by  his  answer,  or  nnleaa  it  Is 


diown  by  tbe  record  that  ttw  elematts  of 
damage  alleged  in  the  complaint  were  sub-- 
talned  by  plaintiff  after  he  filed  his  original 
complaint 

From  the  record  in  this  case  the  Important 
and  controlling  question  Is  depoident  on  the 
force  and  effect  of  respondents  contention 
that;  "when  appellant  Introduced  bis  evi- 
dence after  bis  motion  for  nonsuit  was  over- 
mled.  he  waived  all  bis  statutory  rights  given 
him  on  such  motion."  Section  4354  Bay*: 
"An  action  may  be  dismissed  or  a  judgment 
of  nimsult  entered  in  tbe  following  cases: 
•  ♦  ♦  (5)  By  tbe  court  upon  motion  of 
the  defendant,  when,  upon  the  trial,  tbe 
plaintiff  fails  to  prove  a  sufficient  case  tor 
the  Jury.  •  •  • "  In  Chamberlain  v. 
Woodin,  2  Idaho,  642,  23  Pac.  177,  Mr.  Jus- 
tice Beatty,  speaking  for  the  court  said: 
"Motion  for  nonsuit  on  account  of  insuffi- 
ciency of  evidence  Is  waived  by  the  subse- 
quent Introduction  of  testimony  by  the  mover. 
Did  the  court  err  in  overruling  tbe  motion 
for  nonsuit?  The  motion,  as  above  stated, 
was  based  upon  tbe  alleged  Insufficiency  of 
tbe  evidence.  In  tbe  determination  of  this 
question,  examination  of  tbe  testimony  Is  un- 
necessary ;  for  any  error  the  court  may  have 
made  In  this  matter  was  entirely  waived  by 
tbe  subsequent  Introduction  of  appellant's  tes- 
timony. It  is  so  settled  by  tbe  highest  au- 
thority, to  which  for  the  justification  of  our 
ruling  we  refer."  Whilst  the  court  In  this 
opinion  which  waa  unanimous  does  not  di- 
rectly refer  to  the  statute  above  quoted  as 
one  of  tbe  reasons  for  the  conclusion  reach- 
ed, we  assume  it  was  construed  in  connection 
with  tbe  United  States  authorities  cited,  to 
wit:  Bradley  v.  Poole,  98  Mass.  179,  93 
Am.  Dec.  144;  Ry.  Company  v.  Cummings. 
106  U.  S.  700.  1  Sup.  Ct  493,  27  L.  Ed.  266; 
Insurance  Co.  v.  Crandal,  120  U.  S.  530,  7 
Sup.  Ct  68^  80  L.  Ed.  740.  Section  242,  dlv. 
1,  Comp.  St  Mont  18S7,  Is  in  the  same  lan- 
guage as  our  subdivision  5,  S  4354.  This 
section  was  construed  by  tbe  Supreme  Court 
of  Montana,  and  thereafter  by  the  Supreme 
Court  of  tbe  United  States  in  Bogk  v.  Oas- 
sert  149  U.  8.  17,  23,  13  Sup.  Ct  738,  739, 
37  L.  Ed.  631,  Mr.  Justice  Brown  delivered 
tbe  opinion,  and  says:  "Tbe  practice  of. 
Montana  (Comp.  St  dlv.  1,  |  242)  permits  a 
Judgment  of  nonsuit  to  be  entered  'by  the 
conrt  upon  motion  of  the  defendant,  when, 
upon  tbe  trial  tbe  plaintiff  falls  to  prove  a 
sufficient  case  for  the  Jury.'  Without  going 
Into  the  question  whether  the  motion  was 
properly  made  In  this  case.  It  is  sufficient  to 
say  that  defendant  waived  It  by  putting  In 
bis  testimony.  A  defendant  has  an  undoubt-  ' 
ed  right  to  stand  upon  his  motion  for  a  non- 
suit and  have  bis  writ  of  error.  If  it  be  re- 
fused; but  be  has  no  right  to  Insist  upon  bis  : 
exception  after  having  subsequently  put  in 
his  testimony  and  made  his  case  upon  tbe 
merits,  since  the  court  and  Jury  have  tbe 
right  to  consider  tbe  whole  case  aa  made  by 
tbe  tettimoiiy.  It  not  Infraanentlr  happena 
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that  tbe  defendant  blmself,  hy  hie  own  evi- 
dence, snppltee  the  mlBslng  link,  and,  It  not, 
he  may  move  to  take  the  case  from  the  jnry 
upon  the  conclnslon  of  the  entire  evidence^" 
In  addition  to  the  cases  cited  by  Mr.  Justice 
Beatty  In  Chamberlain  v.  Woodln,  snpra, 
Mr.  Justice  Brown  cites  Northern  Pac.  Ry. 
Co.  V.  Mares,  123  U.  S.  710,  8  Sup.  Ct  321, 
31  li.  Ed.  296;  Union  Ins.  Co.  t.  Smith,  124 
U.  S.  405-426,  8  Sup.  Ct  634,  31  L.  Ed.  497- 
606 ;  Columbia  &  P.  S.  B,  Co.  v.  Hawthorne, 
144  U.  S.  202,  12  Sup.  Ct  591,  36  L.  Ed.  403. 
Our  attention  is  not  called  to  any  authority 
In  conflict  with  the  rule  as  above  announced, 
the  reasons  for  which  are  so  clearly  stated 
In  the  quotation  from  Bogk  v.  Gassert  supra. 

Again,  the  record  does  not  Inform  us  what 
evidence  was  submitted  to  the  jury  by  de- 
fendants nor  what  was  shown  by  plaintiff  on 
rebuttal ;  hence  not  a  complete  record  of  all 
the  proceedings  or  all  the  facts  submitted  to 
the  Jury  upon  which  they  returned  a  verdict 
In  favor  of  plaintiff.  If  the  defendant  had 
refused  to  offer  any  evidence  after  his  mo- 
tion for  nonsuit  was  denied,  the  record  would 
be  complete;  but  as  stated  by  Mr.  Justice 
Brown  above  quoted,  the  defendant  by  bis 
own  evidence  may  have  "supplied  the  miss- 
ing link,"  and  thus  aided  the  Jury  In  finding 
against  him.  The  rule  that  defendant  may 
Introduce  evidence  after  his  motion  for  non- 
suit has  been  denied,  and  after  the  Introduc- 
tion of  any  rebuttal  evidence  offered  by  plain- 
tiff, renew  hfs  motion  and  bring  the  entire 
record  up  for  review,  has  support  In  the  au- 
thorities above  cited.  If  we  should  review 
the  evidence  disclosed  by  this  record  with  a 
view  of  reversing  the  Judgment  it  would  not 
only  be  unfair  to  the  Jury  but  the  trial  court 
as  well,  as  they  had  the  benefit  of  all  the  evi- 
dence in  the  case  and  we  only  have  that  part 
of  It  offered  by  the  plaintiff.  In  chief. 

Tbe  judgment  U  affirmed,  with  costs  to 

AILSHIB  and  SULLIVAN.  JJ.,  concur. 

(U  idkho,  ess) 

KE8TER  V.  SCHULDT  et  al. 

(Supreme  (Toart  of  Idaho.  Dec.  SO,  1906.  On 
Rehearioff,  May  S,  1906.) 

1.  Saus  —  ConDinosAL  Saix  —  Time  ov 
PnoFnrr. 

A  promtssory  note  providing  that  the  ex- 
press condition  .of  the  sale  and  purchase  of  tbe 
Koods  for  which  the  notes  were  given  ia  such 
Uiat  the  title,  ownership  or  possession,  does 
not  pass  until  the  note  and  Interest  is  paid  In 
fnll,  and  that  the  payee  has  full  power  to  de- 
clare the  note  due  and  take  possesBlon  of  tha 
goods  at  any  time  he  may  deem  himself  inse- 
cure even  before  the  specified  maturity  of  tbe 
same,  retains  ownership  in  tbe  payee  of  tbe  note. 
£  JuDoifEnr— Res  Judicata.  , 

Where  it  is  shown  that  defendants  in  orig- 
inal suit  Oled  an  answer  alleging  title  to  the 
personal  property  in  dispute  in  Geo.  H.  Kester, 
and  defendants  were  prevented  from  making 
such  showing  by  evidence,  snch  evidence  being 
rejected  on  objectioq  from  counsel  for  plafntiS 
there  and  defendant  her^  it  Is  not  a  bar  to  an 


action  thereaftw  cmnmeoced  by  Eester  agaiost 
plaintiff  in  that  action  for  the  posssMion  of  audi 

property,  snd  to  enjoin  the  ssle  thereof  on  the 
judgment  in  an  origiDal  action. 

3.  EXECtmOM — EnFOBCEMERT— INJTIRCTIOH, 

An  injuuction  will  issae  to  restrain  and  en- 
join the  meriff  from  aeUlnc  pffiraonal  ^operty, 
where  it  is  shown  that  the  malntlff  has  no  plain, 
speedy,  and  adequate  remedy  at  law,  or  that  the 
defendant  is  Insolvent  and  not  able  to  respond 
in  damages. 

[Ed.  Note. — For  cases  in  point  see  voL  21, 
Cent  Dig.  Execution.  H  407;  498.] 

(Syllabus  by  the  Court) 

Appeal  trom  District  Court,  Na  Perce 
(bounty;  Edgar  G.  Steele,  Judge. 

Action  by  George  H.  Keater  against  Wil- 
liam Schnldt  and  others.  Judgm^t  for 
plaintiff,  and  defaidants  appeal.  Modified 
and  remanded. 

James  E.  Babb  and  Daniel  Needham,  for 
appellants,   j.  N.  Smith,  tor  respcmdoit 

6T0CKSLA6ER,  C.  J.  This  acUon  In- 
volves the  title  and  right  of  posB^sion  of 
certain  property  heretofore  used  on  what  is 
known  as  the  "Salem  Barr"  mine.  This  mine 
is  a  placer  property,  and  at  the  time  the 
property  In  dispute  was  placed  thereon,  was 
owned  and  operated  by  the  Salmon  River 
Mining  &  Development  Company.  It  is  al- 
lied In  the  complaint  that  tbe  Salmon  River 
Mining  &  Development  (Company  has  no 
right,  title,  or  Interest  In  or  to  said  prop«iy, 
:nnd  that  It  was  never  owned  by  said  Salmon 
River  Mining  &  Development  Company,  and 
as  a  foundation  for  this  allegation,  two  prom- 
issory notes  of  $450  each,  dated  April  9, 
1900,  payable  to  Urea.  H.  Eester,  respondent 
herein,  signed  "Salmon  River  Development 
Company,  by  Its  President  and  Secretary," 
due  July  11,  1900,  with  Interest  at  the  rate 
of  1  per  cent  per  month.  The  two  notes 
above  referred  to  are  what  are  termed  con- 
ditional sale  notes,  and  contained  a  descrip- 
tion of  the  property  In  controversy  alleged 
to  have  been  sold  as  above  Indicated,  except 
the  700  feet  of  pipe.  On  the  20th  day  of 
August  1902,  $150  was  paid  on  one  of  tbe 
notes,  and  on  September  21.  1902,  $100  was 
paid  on  the  same  note.  The  condition  of  the 
notes  was  that  title  to  said  property  should 
remain  and  be  in  said  Kester.  and  the  own- 
nership  and  right  of  posBesslon  thereof,  shall 
likewise  remain  and  be  In  Kesttff  until  botli 
were  fully  paid. 

It  Is  alleged  in  the  eighth  paragraph  of 
the  complaint  that  the  "Salmon  River  Mining 
ft  Development  CTompany,"  at  no  time  ever 
complied  with  the  conditions  of  said  con- 
tracts, nor  did  they  ever  pay  the  purchase 
price  of  said  machinery.  The  ninth  auc- 
tion Is  "that  the  property  last  above  herein- 
before described  Is  now  owned  by  the  plain- 
tiff by  virtue  of  the  foreclosure  of  the  chattel 
mortgage  heretofore  existing  upon  said  prop- 
erty, and  the  subsequent  transfer  of  said 
property  to  this  plaintiff,  w^ch  transfer, 
was  made  long  prior'  to  the  levy  on  fhe 
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order  of  s^le  above  referred  to."  Exhibit 
D  purports  to  be  a  chattel  mortgage  given  bT 
the  Salmon  River  Mining  &  Development 
■  Company,  to  the  Lewiaton  National  Bank, 
describing  the  property  In  dispute,  save  the 
700  feet  of  pipe,  and  as  an  additional  de- 
scription says:  "AU  piping,  belts,  and  belt- 
ing and  all  tools,  implements,  and  appurte- 
nances of  property  hereinbefore  described, 
or  used  herewith."  This  mortgage  was  given 
to  secure  a  promissory  note  for  $300,  dated 
March  28,  1901,  due  on  demand,  with  in- 
terest aftor  date  at  the  rate  of  1  per  cent 
per  month.  It  .18  then  shown  by  the  com- 
plaint that  on  the  2l8t  day  of  May,  1903, 
respondent  Schnldt.  as  sheriff,  by  virtue  of 
an  affidavit  and  notice  of  foreclosure,  took 
poBBeasIon  of  the  property  In  dispute,  which 
description  includes  700  feet,  IG-lncb  guage 
pipe.  On  the  28th  day  of  May,  1903,  as  such 
sheriff,  he  sold  said  property  to  the  highest 
bidder  and  realised  from  the  proceeds  of 
such  sale,  after  paying  all  expenses,  the  sum 
of  1100,35,  and  that  he  paid  said  sum  of 
$100.36  to  the  Lewlston  National  Bank  and 
received  the  following  receipt:  "Lewiston, 
IdatH),  May  29.  lOOS.  Received  from  William 
Schuldt,  sheriff,  one  hundred  and  "/ido 
dollars,  proceeds  of  sale  In  cause  of  Lewis- 
ton  National  Bank  vs.  Salmon  River  Mining 
&  Development  Company.  Lewlston  Nation- 
al Bank,  Geo.  H.  Kester,  Cashier." 

Plaintiff  claims  the  700  feet  of  pipe  by 
reason  of  the  sale  of  this  property  to  the 
First  National  Bank  of  Lewlston  by  the 
sheriff  under  the  chattel  hiortgage,  claiming 
that  he  bought  the  property  from  the  bank 
after  its  purchase  at  the  sale.  The  answer 
denies  that  plaintiff  is  the  owner  of  the 
property  in  dispute.  Including  the  700  feet 
of  pipe.  Avers  that  respondent  Phillips,  on 
the  8th  day  of  December,  1003,  secured  a 
iudgment  and  decree  of  foreclosure  and  sale 
against  the  Salmon  River  Mining  &  Develop- 
ment Company,  for  the  sum  of  $690.30.  Avers 
that  the  property  levied  upon  by  the  sheriff 
was  the  property  of  the  Salmon  River  Mining 
A  Development  Company.  The  answer  then 
sets  up  affirmative  defense  by  alleging  the 
Hen  of  respondent  Phillips,  its  record  and 
Judgment  thereon,  against  the  Salmon  River 
Mining  A  Development  Company,  on  the  Sth 
day  of  December,  1003.  It  Is  alleged  that 
the  chatty  mortgage  given  to  the  bank  was 
subsequent  to  the  filing  of  the  lien  of  re- 
8p(»ident  Ffallllpe,  and  hence  subject  to  such 
Hen;  "that  the  pretended  sale  of  said  prop- 
erty under  said  pretended  chattel  mortgage 
was  made  subject  to  all  Hens  on  said  prop- 
erty, as  appears  from  the  return  of  sale 
thereof."  It  is  alleged  In  the  affirmative  an- 
swer that  plaintiff  In  this  action  being  the 
cashier  of  the  First  National  Bank  of  Lewis- 
ton,  had  notice  of  all  the  transactions  be- 
tween the  Salmon  River  Mining  &  Develop- 
ment Company  and  the  Bank,  and  that  he 
also  had  notice  of  the  Judgmmt  rendered 
against  the  Salmon  River  Mining  &  Develop- 


ment Company  in  favor  of  respondent  Phil- 
lips, and  on  Information  and  belief  alleges 
that  on  the  22d  day  of  January,  1901,  a  mo- 
tion to  modl^  said  modified  decree  was  filed 
In  the  district  court  *  •  *  Said  motion 
was  overruled  and  denied,  and  thereafter  on 
the  6th  day  of  April,  1904  an  appeal  from  said 
order  was  taken  to  the  Supreme  Court,  but 
was  afterward  abandoned,  in  which  motion 
and  appeal  plaintiff  Kester  was  In  fact  the 
moving  party. .  Bee  Phillips  v.  Salmon  River 
Mining  ft  Developmoit  Co.  (Idaho)  72  Pac. 
886.  On  these  pleadings  the  case  was  tried, 
and  findings  of  fact  and  conclusions  of  law 
filed,  upon  which  decree  was  entered  in  favor 
of  the  plaintiff. 

The  second  finding  of  fact  is  that  on  April 
9, 1900,  plaljatlff,  Geo.  H.  Kester  was  and  now 
Is  the  owner  of  that  certain  property  describ- 
ed. (Then  follows  a  descrlptlou  of  all  the 
property  excepting  the  700  fe^  of  pipe.) 
"And  that  plaintiff  Is  now  and  was  at  the 
time  of  the  levy  hereinafter  complained  of 
the  owaec  of  700  feet  more  or  less,  of  No. 
16  guage  &-lDch  pipe,  all  of  which  said  per- 
sonal property  was  then  and  now  Is  situated 
In  Nez  Perce  county,  state  of  Idaho." 

The  ninth  finding  after  setting  out  the 
mortgage  and  notes  In  full  claim  of  Hen  of 
respondent  PbUllps,  ends  with  the  following 
.clause;  "Said  chattel  mortgage  was  fore- 
closed before  the  sheriff  of  ^ez  Perce  county 
of  the  state  of  Idaho,  by  the  affidavit  and 
notice  In  due  form  to  the  property  covered 
ther^y,  last  above  described,  and  all  prop- 
erty affected  thereby  was  transferred  to  Geo. 
H.  Kester  prior  to  the  rendltkm  of  the  said 
Judgments  and  levy  prior  to  tba  Issuance 
of  the  order  of  sale. 

The  twelfth  finding  Is  that  the  order  of  sale 
above  set  forth  was  Issued  In  a  case  here- 
tofore tried  in  the  above-entitled  court, 
wherein  W.  D.  Phillips  was  plaintiff  and  the 
Salmon  River  Mining  &  Development  Com- 
pany was  defendant  and  In  this  cause  the 
plaintiff  was  not  shown  as  a  party  nor  was 
he  thereafter  ordered  to  appear  in  said  court, 
nor  has  he  had  his  day  in  court,  In  relation 
to  or  In  respect  to  said  property,  and  that 
the  said  cause  wherein  W.  D.  Phillips  was 
plaintiff  and  the  Salmon  River  Mining  & 
Developmmt  Company  was  defendant  the 
question  of  the  ownership  of  the  personal 
property  concerning  which  this  action  is  In- 
stituted, was  expressly  ruled  out  and  not 
litigated  In  said  cause  at  the  request  of  the 
attorney  for  the  said  W.  D.  PblHlps. 

The  fifteenth  finding  Is  that  the  Sabnon 
River  Mining  &  Development  .Company  never 
complied  with  the  terms  and  conditions  of 
the  conditional  sale  notes,  and  a.t  no  time 
did  the  Salmon  River  Mining  &  Development 
Company  ever  own  any  of  said  property  de- 
scribed In  said  notes;  that  no  part  thereof 
nor  the  machinery  or  personal  property  af- 
fected by  this  cause  were  ever  treated  or  re- 
garded as  real  property  or  as  fixtures  to  real 
property,  nor  were  Amt  era  flxtniea  to  said 
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mines,  nor  did  the  said  property  described 
In  tbe  conditional  sale  notes,  ever  constitute 
part  of  the  mining  property  described  in  the 
claim  of  W.  D.  Phillips  against  the  Salmon 
RlTer  Mining  &  Development  Company,  nor 
was  any  work  or  labor  done  or  claimed  in 
said  claim  of  lien  ever  done  or  claimed  to  be 
done  in  snch  manner  as  to  give  said  W.  D. 
Phillips  a  claim  of  Ilea  on  said  machinery 
and  personal  property,  other  than  such  pre- 
tended claim  of  lien  as  might  arise  by  reason 
of  the  fact  that  said  machinery  Is  claimed  to 
have  affixed  to  the  said  mining  claim  as  a 
part  thereof. 

As  conclusions  of  law  tbe  court  states  that 
the  said  Geo.  H.  Kest^  Is  entitled  to  tbe 
decree  and  judgment  pending  tbe  Injunction 
heretofore  issued  herein  and  awarding  him 
costs  in  this  cause.  Much  of  the  former  his- 
tory of  the  subject-matter  of  this  litigation 
will  be  found  In  Phillips  v.  Salmon  River 
Mining  &  Development  Company  (Idatw)  72 
Pac.  886.  It  will  be  observed,  however,  that 
tbe  questions  before  us  in  tbe  case  at  bar 
were  not  litigated  in  that  action.  It  is  urged 
bj  counsel  for  appellant  that  tbe  plaintiff  in 
his  action  through  his  attorney,  I.  N.  Smith, 
asked  to  be  entered  as  counsel  for  plaintiff 
herein  in  that  action,  and  was  granted  leave 
to  file  an  amended  answer  therein  In  which 
it  was  alleged,  among  other  things,  that  "Geo. 
H.  Kester  was  the  owner  of  all  tbe  machin- 
ery, etc.,  situated  on  and  forming  a  part  of 
the  property  upon  which  said  claim  of  lien 
was  filed."  This  fact  does  not  seem  to  be 
denied,  but  the  court  finds  that  the  Question 
of  the  ownership  of  the  property  was  not 
litigated  In  that  action  for  the  reason  that 
counsel  for  appellant  objected  to  a  considers- 
tlon  of  that  question  in  the  trial  of  that 
cause  and  that  the  objection  was  sustained. 
So  far  as  the  record  discloses,  the  facts  of 
this  case  furnish  the  plaintiff  tbe  first  oppor- 
tunity he  has  ever  bad  to  litigate  his  right 
and  title  to  the  ownership  and  possession  of 
the  property,  and  it  is  so  found  by  tbe  court. 
The  fact  that  respondent  was  the  owner  of 
the  property  in  controversy,  excepting  the 
700  feet  of  pipe,  at  the  time  he  sold  and  de- 
livered it  to  the  Salmon  Blver  Mining  &.  De- 
velopment Company,  taking  as  security  there- 
for the  two  conditional  gale  notes  is  not 
questioned.  That  these  conditional  notes  re- 
tained the  title  of  tbe  property  in  plaintiff 
on  the  property  sold.  See  Harkness  v.  Bus- 
sell,  118  U.  S.  063,  7  Sup.  Ct  51.  30  L.  Ed. 
285;  Means  v.  MacKinzle  (Idaho)  73  Pac.  135 ; 
Studebaker  Bros,  v,  Mau  (Wyo.)  80  Pac.  151. 
If  It  were  shown  by  the  record  that  by  any 
act  of  the  plaintiff  in  the  former  litigation 
of  the  property  involved  In  this  action,  or  by 
anything  he  said,  appellant  Phillips  was  mis- 
led or  deceived  as  to  the  claim  of  Kester  to 
the  property  In  controversy,  then  we  think 
this  Judgment  would  be  erroneous,  but  It  is 
Shown  that  an  answer  in  the  original  action 
of  Phillips  T.  Salmon  Blver  Mining  &  De- 
▼elopmoit  Company  was  filed  by  defendants 


in  which  It  was  averred  that  plaintiff  (Kes- 
ter) was  tbe  owner  of  the  property  In  dispute, 
and  there  attempted  to  litigate  bis  claim  of 
title  to  the  personal  property,  but  was  pre- 
vented from  doing  so  by  the  plaintiff  In  ttaat 
action,  appellant  here.  There  Are  a  nainber 
of  disputed  facts  In  the  oral  evidence;  but 
the  trial  court  finds  for  the  plaintiff  on  tbe 
entire  record,  bence  has  passed  upon  the 
oral  evidence  In  tbe  light  of  other  facts  in 
the  case,  and  we  do  not  feel  Inclined  to  dis- 
turb tliat  finding.  We  think  the  facts  alleg- 
ed In  the  complaint  were  sufficient  to  warrant 
the  court  In  granting  relief  hy  injunction. 
Tbe  judgment  is  affirmed,  with  costs  to  re- 
spondent. 

AILSHIB,   J.,  concurs.  SULLIVAN, 
sat  at  the  hearing,  but  todc  no  part  In  tbe 
dedslOD. 

AILSHIB,  J.  A  rehearing  was  granted  In 
this  case,  and  it  was  again  argued  at  the 
March  term.  There  seems  to  be  some  Jineer- 
taiuty  as  to  the  effect  and  extent  of  the 
perpetual  injunction  granted  against  tbe 
sale  of  the  property  levied  on  by  tbe  sheriff 
in  the  foreclosure  proceedings  of  Phillips  r. 
Salmon  River  Mining  &  Development  Com- 
pany. In  order  that  there  may  be  no  mis- 
understanding or  uncertainty  as  to  tbe  scope 
and  extent  of  the  decree,  we  will  ordtf  and 
direct  that  it  be  so  modified  as  to  limit  and 
restrict  Its  application  to  the  specific  prop- 
erty described  in  the  conditional  sale  notes 
held  by  respondent  against  the  Salmon  Blver 
Mining  &  Development  Company  and  tbe 
700  feet  of  19-incb  pipe  claimed  in  addition 
thereto.  In  all  other  respects  tbe  Judgment 
must  be  affirmed,  and  the  opinion  of  this 
court  previously  filed  will  stand  as  the  opin- 
ion of  tlie  court 

There  are  two  reasons  why  the  Judgment 
of  the  lower  court  must  be  affirmed  as  above 
indicated.  First.  It  is  nowhere  <flbown  that 
the  respondent  ever  consented  to  the  Salmm 
River  Mining  &  Development  Company,  w 
any  one  else,  attaching  or  affixing  tbe  person- 
al properly  or  machinery  to  the  realty  for 
the  purpose  of  msklng  it.  In  point  of  law,  a 
fixture  and  therefore  a  part  of  tbe  mine.  On 
the  other  hand,  the  terms  of  tbe  conditkmal 
sale  notes  would,  in  tbe  absence  of  other  evi- 
dence, tend  to  disprove  that  theory.  Second. 
It  is  nowhere  shown  by  any  evidence  that 
would  bind  the  respondent,  that  he  ever 
waived  his  right  to  reclaim  tbe  property  or 
ever  In  any  manner  vested  the  title  in  the 
conditional  vendee.  It  any  one  of  the  fbre- 
golug  facts  tiad  been  shown  cinapetent 
evidence,  we  might  bold  as  appellant  con- 
tends; but  in  the  absence  of  any  sndi  show- 
ing, we  must  affirm  tbe  Judgment 

While  tbe  chattel  mortgage  through  whidi 
respondent  claims  title  to  the  700  feet  of 
piping  was  subsequent  In  point  of  time  to 
the  Phillips  Hen,  still  it  does  not  appear 
from  the  record  ^t  the  piping  bad  become  a 
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flztnn  or  a  part  of  flie  realty  In  such  manner 
as  to  lie  boldoi  liy  tbe  lien  as  against  a 
cbattel  mortgage. 

Tbe  case  will  be  remanded  to  tbe  trial 
court,  wltb  directions  to  modify  the  decree 
as  above  Indicated,  and  ttie  coats  of  appeal 
will  be  divided  equally  between  appellant 
and  respondent. 

8T0CKSLAGER,  G.  J.,  concurs.  SUUJE- 
VAN,  7.,  took  no  part  In  the  decision. 


STATU  ex  nU  GIBSON.  County  A  Pros. 
Atty.,  T.  CORNWELI*. 
(Snpreme  Court  of  Wyomln?.  Jnne  12,  1906.) 
L'  CaiKINAt  liAW  —  ROLIHGS  ADVEBSB  TO 

Stati  — RavMW— Pbocedubb— Petitiom  XH 
Bbbob. 

Under  Rev.  St  1899,  SI  6378-5381,  an- 
tborizins  review  of  exceptions  taken  by  tbe 
prosecuting  attorney  In  a  criminal  proaecQtion 
on  a  bill  of  exceptions  filed  on  leave  of  the 
Snpreme  Court  and  declaring  that  the  jndg- 
ment  of  the  trie!  court  shall  not  be  reversed, 
but  that  the  decision  ehall  determine  the  law 
to  irovem  in  any  similar  case,  the  jarisdiction 
of  the  Snpreme  Court  rests  aa  tbe  bill  of  excep- 
tions BO  filed;  and  hence  the  filing  of  a  peti- 
tion in  error  is  improper. 
2.  Sake. 

A  petition  In  error  In  criminal  cases  can 
be  filed  only  in  a  proceeding  to  Tscate,  modify, 
Or  annnl  a  final  judnnant,  as  provided  by  Zaws 
1001,  p.  65.  c  ^.  II  1. 
8.  Saue— Eniitx-ino  Caitse. 

Where  a  bill  of  exceptlona  is  filed  in  the 
Supreme  Court  to  review  mlings  in  a  criminal 
case  adverse  to  the  state,  as  autborlsed  by  Bev, 
St  1899.  §S  5378-5381.  the  case  should  be  en- 
tered in  the  Supreme  Court  under  the  same  title 
by  which  it  was  known  in  the  trial  court  and 
not  as  an  independent  proceeding  by  tbe  state 
on  relation  of  the  county  attorney,  as  plaintiff  in 
error,  against  accused,  as  defendant  In  error. 
4.  Sams— Summons  ik  Ebbob. 

In  proceedings  by  the  state  to  review  ad- 
verse rulings  in  a  criminal  case  on  a  bill  of  ex- 
ceptions filed  as  provided  by  Rev.  St  1899,  H 
S378-5381,  no  summons  In  error  Is  required. 

&  Same  —  Bnx  OJ  BxcaCTioWB— aaAm^g-- 

Statutes. 

Rev.  St  1899,  i  SST8,  autiiorizes  the  prose- 
cuting attorney  to  take  exceptions  to  any  opin- 
ion or  decision  of  the  court  during  the  prosecu- 
tion of  a  criminal  cause  and  that  the  bill  con- 
taining tbe  exceptions  on  being  presented  shall, 
if  conformable  to  the  tmtti,  be  signed  and  sealed 
by  tbe  court  which  shall  be  made  a  part  of  the 
record,  etc.  Held,  that  an  unsp^Ued  bill  of  ex- 
ceptions prepared  under  such  section  was  fatal- 
ly defective,  though  a  defendant  In  a  criminal 
case  Is  authorized  to  present  an  unsealed  bill 
by  section  5377. 

[Ed.  Note. — For  cases  In  point  see  vol.  15, 
Cent  Dig.  Criminal  Law,  t  2837.] 

6.  Same— Review— Mattebs  or  Reoobd— Ne- 
CESSiTT  OF  Bill. 

Where  a  ruling  which  sustained  a  demurrer 
to  an  information  was  sought  to  be  reviewed 
by  the  state  on  a  bill  of  exceptions,  as  author- 
ized by  Rev.  St  1899,  H  ^8-5381.  but  the 
bill  was  fatally  defective,  the  ruling  could 
not  be  reviewed  though  It  was  matter  of  record 
without  a  bill  of  exceptions. 

7.  ATToanET  Oenebax.  —  Dutibb— Affbab- 

ANCE  IN  StTFBEUE  COTTBT. 

A  criminal  case  brouglit  to  the  Supreme 
Court  on  exceptions  of  tbe  proeecutiag  attomeyr 
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as  authorized  by  Rev.  St  1899,  Sg  6378-5381.  la 
"a  criminal  case"  within  section  99  creating 
the  office  of  Attorney  General,  and  requiring 
him  to  represent  the  state  in  all  criminal  cases 
In  the  Snpreme  Court 

Error  to  District  Court  Albany  Cotmty; 
Cbarles  E.  Carpenter,  Judge. 

Proceedings  la  error  by  tne  state,  on  rela- 
tion' of  Thomas  H.  Gibson,  county  and  prose- 
cuting attorney  of  Albany  county,  against 
Bailey  Comwell  for  the  review  of  exceptions 
taken  by  tbe  prosecuting  attorney  to  rulings 
In  a  proceeding  by  the  state  against  Comwell. 
On  motion  to  strike  the  bill  of  exceptions  and 
petition  in  error,  and  to  dismiss  tbe  cause. 
Granted. 

W.  E.  Hullen,  Atty.  Gen.,  for  plaintiff  In 
error.  H.  T.  8.  QroeabeA,  for  d^endant  In 
error. 

P03T1BB,'  a  J.  This  la  a  proeeeding 
brougbt  In  tbla  court  for  the  determlnatton  of 
cwtaln  qnestlona  arising  upon  a  bill  of  ex- 
cations  taken  by  tbe  county  and  prosecuting 
attorn^  ot  Albany  county  In  a  crlminaf  case 
beard  and  determined  In  the  district  court  of 
that  *connty.  wherein  one  Bailegr  Comw^ 
was  defendant  Tbe  authority  for  sncb  a 
proceeding  In  this  court  Is  found  in  seetirais 
5378  to-  5S81  of  the  Revised  Statutes  of  1890, 
which  read  as  follows: 

"See.  6S7&  The  prosecuting  attorn^  may 
take  excepthms  to  any  opinion  or  dedsltm  of 
tbe  court  during  the  prosecution  of  the  cause; 
and  tbe  bill  containing  the  exceptions  npon 
bdng  presented^  shall,  If  it  be  conformable  to 
the  tmth,  be  signed  and  sealed  uie  court, 
whidi  shall  be  made  a  part  of  tbe  record,  and 
be  in  all  respects  gpvemeu  by  the  rules  estab- 
lisbed  as  to  bills  of  exceptions  In  civil  cases, 
exc^  as  herein  provided. 

"Sec.  6379.  Tbe  prosecuting  attorney  may 
present  such  bill  of  exceptlona  to  the  Supreme 
Court  and  apply  for  permisaion  to  file  it  with 
the  clerk  tbereot  for  the  decision  at  sodi 
court  upon  tbe  pointa  presented  therein:  but 
prior  thereto  be  shall  give  reasonable  notice 
to  the  judge  who  presided  nf  the  trial  In 
which  tbe  bin  was  taken,  of  his  purpose  to 
make  sncb  an  ai^Iication,  and  If  the  Supreme 
Court  shall  allow  such  bill  to  be  filed,  such 
judge  shall  appoint  stHue  competent  attorney 
to  argue  tbe  case  against  the  prosecuting  at- 
torney, wlilcb  attorn^  shall  receive  for  his 
service  a  fee  not  exceedliq;  oue  hundred  dol- 
lars, to  be  fixed  by  such  court,  and  to  be  paid 
out  of  the  treasury  of  tbe  county  In  which 
tbe  bill  was  taken. 
'  "Sec.  S380.  If  tbe  Snpreme  Cteurt  shall  be 
of  the  opinion  that  tbe  questions  presented 
should  be  decided  upcm,  they  shall  allow  tbe 
bill  of  exceptions  to  be  filed  and  render  a 
decltdon  thereon. 

"Sec.  0381.  The  judgment  of  tbe  court  in 
the  case  in  which  tbe  bill  waa  taken  shall  not 
be  reversed  nor  in  any  manner  alfected,  but 
tbe  decision  of  tlie  Supreme  Court  shall  de 
termlne  tbe  law  to  govern  In  nny^milar  ease 
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which  may  be  pendlog  at  the  time  the  de- 
cision Is  rendered,  or  which  may  afterwards 
arise  In  the  state." 

The  application  for  permission  to  file  the 
bill  was  filed  In  this  court  on  December  28, 
1904,  by  Thomas  H.  Gibson,  the  then  prose- 
cuting attorney  for  Albany  county,  who  had, 
In  that  capacity,  taken  the  exceptions  and 
procured  the  bill.  Said  application  was 
granted  by  this  court  on  December  29,  1904, 
and  the  bill  was  filed  on  that  date  with  the 
clerk  of  this  court  At  the  same  time  and  in 
the  same  proceeding  the  prosecuting  attorney 
filed  a  petition  In  error,  and  an  application 
for  an  order  directing  the  clerk  of  the  dis- 
trict court  to  transmit  the  original  papers 
in  the  cause  wherein  the  bill  of  exertions 
was  taken,  together  with  a  transcript  of  the 
Journal  entries.  The  order  for  such  papers 
and  transcript  was  thereupon  issued  by  the 
cleric  of  this  court,  and  In  response  thereto 
Mid  papers  and  transcript  were  transmitted, 
and  were  filed  in  this  proceeding  January 
12, 1906.  The  original  papers  so  transmitted 
seem' to  contain  all  the  papers  filed  In  the 
cause  In  the  district  court,  excepting  the  bill 
of  exceptions  aforesaid,  which  bad  been  pre- 
Tlously  pres^ted  to  the  court  and  filed  with 
the  clerk,  as  abore  stated.  The  transcript 
of  the  journal  entries  exhibits  an  order  of 
January  4,  1905,  entered  by  the  Judge  who 
presided  at  the  trial  In  the  district  court, 
reciting  the  fact  of  service  upon  said  Judge 
of  a  notice  of  the  purpose  of  the  prosecuting 
attorney  to  apply  to  the  Supreme  Court  tor 
permission  to  file  his  bill  of  exceptions ;  and 
the  fact  that  the  Supreme  Court  bad  allowed 
the  bill  to  be  filed  and  bad  so  notified  said 
Judge,  and  thereupon  appointing  H.  Y.  S. 
Oroesbeck  to  argue  said  cause  in  the  Supreme 
Court  against  the  prosecuting  attorney,  and 
fixing  his  fee  tormcb  serrice. 

Briefs  in  sni^rt  of  the  exceptions  were 
filed  by  the  Attorney  General  November  17, 
19(K^.  Thereafter  counsel  who  had  been  ap- 
pointed to  argoe  in  opposition  thereto  filed 
a  motion  to  strike  the  petition  In  error  and 
the  bill  of  exceptions  from  the  flies,  and 
to  dismiss  tlie  cause  In  this  court,  on  sever- 
al grounds.  The  hearing  wa^  bad  upon  that 
motion.  It  will  be  unnecessary  to  consider  any 
of  tbe  grounds  of  the  motion  relating  particu- 
larly to  the  petition  In  error,  for  the  reason 
that  upon  what  we  omceive  to  be  a  more 
substantial  ground  than  any  apeclfically  sug- 
gested In  the  motion,  the  petition  In  errof 
should  be  stricken  from  the  fllea  In  the 
statute  above  quoted  providing  for  a  iwoceed- 
Ing  of  this  character  there  Is  no  provision  or 
authority  for  filing  such  a  pai>er  or  pleading, 
not  is  authori^  therefor  to  be  found  In  any 
othw  statute  applicable  to  such  proceeding. 
To  the  extent  and  for  the  purpose  explained  In 
the  statute  tbe  Jurisdiction  of  this  court  Is 
Invoked  through  the  filing  of  the  Mil  of  ex- 
ceptions;  and  a  petition  In  trtor  la  neither 
necessary  nor  proper.  The  statute  under 
which  this  proceeding  was  histitated  was 


enacted  when  Wyoming  was  a  territory,  and 
a  reference  to  the  record  In  the  two  reported 
cases  decided  pursuant  to  its  provisions  by 
tbe  Supreme  Court  of  the  territory  discloses 
that  a  petition  In  error  was  not  theo  deemed 
essential  to  the  court's  Jurisdiction  in  such  a 
proceeding.  Territory  v.  Conley,  2  Wyo.  331. 
Territory  v.  Nelson,  2  Wyo.  346.  A  petition 
in  error  was  not  filed  in  either  of  those  cases. 
And  It  appears  that  the  court  assumed  Juris- 
diction upon  the  filing  of  the  bill.  As  tbe 
statute  stood  with  reference  to  criminal  ap- 
peals at  the  time  of  the  revision  of  1890,  it 
was  provided  that  in  all  criminal  cases,  with- 
in one  year  after  tbe  rendition  of  final  Judg- 
ment, writs  of  error,  on  good  cause  shown, 
might  be  allowed  by  tl>e  Supreme  Court  or 
any  Justice  thereof,  on  the  application  of 
the  defendant  Bev.  St  1S99, 1  5422.  There 
existed  no  provision  for  a  writ  of  error  on 
the  application  of  the  state  or  a  prosecntlDg 
officer.  Section  5422  was  amended  in  1901. 
so  that  It  now  provides  that  in  all  criminal 
cases  after  final  Judgment,  and  within  one 
year  after  the  rendition  of  the  Judgment^  pro- 
ceedings to  vacate,  modify,  or  annul  audi 
Judgment  may  be  begun  in  the  Supreme 
Court  by  petition  In  error  in  the  same  manner 
as  is  provided  for  taking  civil  cases  to  that 
court  Laws  1901,  p.  66,  c.  63,  i  1.  That  to 
the  only  provision  or  authority  for  a  petititm 
in  error  In  criminal  cases;  and  it  is  author- 
ized only  In  a  proceeding  to  vacate,  modify, 
or  annul  the  final  Judgment  The  statute 
under  which  the  presait  proceeding  Is 
brought  expressly  declares  that  tbe  Judgment 
shall  not  be  reversed  nor  In  any  manner 
affected,  but  that  the  deciidon  iqion  the  ques- 
tions presented  In  such  a  proceeding  shall 
determine  the  law  to  govern  in  any  simitar 
case  which  may  be  pending  at  the  time 
or  may  afterwards  arise.  No  provision  Is 
made  by  this  or  any  other  statute  for  an 
appeal  by  tbe  state,  or  any  other  proceeding 
on  behalf  of  tbe  state,  to  vacate,  or  modl^ 
the  Judgment  rendered  In  a  criminal  case. 
The  statute  In  question  very  clearly  sets  forth 
Its  purpose  and  defines  tbe  power  and  Juris- 
diction of  the  court  In  the  premises.  No 
doubt  tbe  petition  in  error  was  filed  more  out 
of  abundant  caution  tiian  from  a  belief  in  Ito 
necessity ;  but  the  title  given  to  t*ff»  cause  hi 
this  court  would  seem  to  Indicate  teide  miscon- 
ception of  the  cha facta:  of  tbe  iMoceedlng. 
In  the  petitlooi  in  error,  as  weli.  u  the  other 
papers,  Including  tbe  notice  to  the  district 
Judge  of  the  purpose  of  the  prosecuting  at- 
torn^ to  apply  for'  leave  to  file  the  bill  of 
exceptions,  the  case  Is  entitled  ns  follows: 
"Tbe  State  ez  rd.  Thomas  H.  Olb^in,  Ooonty 
and  Prosecuting  Attorney  for  Alba  ly  county, 
Wyoming,  Pldlnttff  In  Brror,  t.  Ba.ley  Oom- 
well,  Defoidant  In  Error."  It  was  Impropn 
so  to  entitle  tlie  case  in  this  court  In  the 
case  at  bar  the  district  court  sustained  a  de- 
murreir  to  tbe  Information,  on  tbe  ground  that 
the  act  chsrged  was  not  a  crime  nnder  tlM 
laws  ct  this  stat^  and  tbe  defoidaat  was 
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thereupon  disc^rged.  It  Is  dear  tbat  the 
case  was  settled  so  far  as  tbe  defendant  la 
concerned,  and  tbat  do  declilon  or  order  oC 
ttals  court  In  the  proceeding  could  reinstate  the 
case,  so  as  to  require  the  defendant  to  again 
answer  to  the  same  Information,  even  If  we 
should  come  to  a  different  conclusion  from 
that  announced  by  the  learned  district  Judge. 
The  necessity,  therefore,  of  brlnglnc  the  de- 
fendant Into  this  court  in  this  proceeding  by 
a  petition  la  error,  or  by  any  process  or- 
dinarily issued  upon  such  a  petltiim.  Is  not 
perceived.  Tlie  statute  proceeds  uptm  the 
theory  that  it  Is  not  necessary,  and  provides 
for  the  appointment  of  counsel  at  public  ex- 
pense to  oppose  the  exc^Uons  In  this  coort. 
While  the  district  judge  may  appoint  as  such 
counsel  the  attorney  who  represented  the 
defendant  in  the  district  court.  It  is  clear 
that  be  is  not  regulred  to  do  so.  We  thlnlc 
It  evident  that  In  this  court  the  case  should 
bear  the  same  title  as  that  borne  by  the  bill 
of  exceptions,  which  of  necessity  will  be 
the  title  by  which  the  cause  was  known  In 
the  district  court;  and  In  previous  cases 
under  this  statute  tbat  practice  has  been 
followed.  Terry  v.  Ck>nley,  supra;  Terry  v. 
Melson,  supra;  State  v.  Boulter.  5  Wyo.. 236, 
39  Pae.  883.  Uptm  the  ground,  therefore, 
tbat  It  Is  not  a  necessary  or  proper  paper  in 
this  proceeding,  the  petition  In  error  will 
be  stricken  from  the  flies.  It  follows  from 
wbat  has  been  said  that  the  failure  to  have 
a  summons  In  error  issued  does  not  consU- 
tute  a  defect  In  the  proceedings.  The  issu- 
ance of  such  process  is  not  required. 

The  principal  objection  urged  to  the  bill 
of  exc^tlfms  Is  that  the  bill  Is  not  sealed 
as  required  by  section  C37S,  and  we  think  the 
objection  Is  well  taken.  The  preceding  sec- 
tion authorizing  a  defendant  In  a  criminal 
case  to  make  his  exceptions  matter  of  record 
by  bill  originally  required  such  bill  to  be  both 
sigoed  and  sealed  by  the  court,  but  It  was 
amended  in  1890  in  tbat  respect  so  that  since 
then  a  defendant's  bill  has  bera  required  to 
be  oily  ^;ned  by  the  judge;  the  provision 
as  to  sealing  being  eliminated.  Ber.  St 
1887,  S  3806;  Bev.  Bt  1889^  i  5877.  Nodiange 
In  this  {articular,  however,  has  been  made  In 
tiie  provisions  of  the  ttatuto  rating  to  a 
bill  taken  by  ti»  proeecntlns  attorn^;  and 
we  possess  no  audiorlty  to  make  socfa 
change.  It  Is  mmecessary  perhaps  to  sug- 
gest tbat  withont  tUs,  or  a  similar  statute, 
there  would  exist  no  substantial  reason  for 
the  taking  of  a  bill  of  ezoqitloDs  by  a  jHTOse- 
cuttng  officer,  there  being  no  other  law  al- 
lowing an  appeal  13ie  state  In  criminal 
cases.  It  Is  <nily  upon  a  oompUanoe  with 
provislotts  of  the  statute  In  qnestltm  fliat 
this  court  obtains  jurisdiction  to  review  any 
roltng  of  the  district  court  adverse  to  the 
state  In  criminal  prosecntifHiB.  It  is  essen- 
tial to  our  jurisdiction,  therefore.  In  soch  a 
case,  that  th«  bill  be  taken  and  authenticated, 
substantially  at  least  -  in  the  manner  re- 
qntced  by  the  statute.  The  bill  befwe  us 


is  not  sealed,  and,  for  that  reason,  It  Is,  In 
our  opinion,  ineffective  to  confer  jurisdiction 
upon  this  court  to  consider  and  determine, 
the  questions  presented  by  the  alleged  excep- 
tions. We  should  be  as  certain  of  our  juris- 
diction in  a  case  of  this  character  as  In  any 
other,  for,  although  the  judgment  in  the 
particular  case  could  not  be  affected,  our  de- 
cision upon  the  questions  presented  wouhl. 
by  express  authority  of  the  statute,  govern 
in  similar  cases  pending  at  the  time  thereof 
or  afterwards  arising.  In  this  connection, 
the  Attorney  Oenwal  suggests  that,  as  the 
exception  Involved  was  taken  to  the  ruling 
of  the  court  sustalnlug  a  demurrer  to  the 
Information,  It  was  a  matter  of  record  with- 
out a  bill.  But  It  is  obvious,  we  think,  tbat 
the  bill  in  a  case  like  this  not  only  serves 
to  preserve  In  the  record  matters  which 
otherwise  would  not  be  to  the.  record,  but 
It  Is  the  basis  of  the  jurisdiction  of  this 
court.  It  is  not  perceived  that  we  would 
have  authority  to  decide  any  question  arls- 
Ing  upon  exceptions  of  the  prosecuting  at- 
torn^ in  a  criminal  case,  without  a  bill  of 
exceptions  containing  the  same,  taken  and 
filed  as  prescribed  by  the  statute.  In  the 
concurring  opinion  In  the  case  of  Territory 
V.  Nelson,  supra,  Mr.  Justice  Feck  expressed 
a  doubt  whether  exceptions  not  ordinarily 
appropriate  to  or  presentable  by  a  bill,  could 
be  reviewed  at  all  by  the  Supreme  Court 
under  this  statute.  That  learned  judge 
was  clearly  ot  the  optol<m  tbat  the  right 
of  review  depended  upon  a  bill  duly  allowed 
and  filed,  and  that  wltiiout  a  bill  there  would 
be  no  jurisdiction.  In  view  however  of  the 
double  purpose  of  the  bill,  we  are  Inclined 
to  the  opinion  that  though  the  exceptions 
would  otherwise  appear  on  tbe  record,  th^ 
-may  be  embraced  In  a  bill  taken  by  the  prose- 
cuting attorney  In  crimtoal  cases,  as  a  basis 
for  a  decision  by  this  court  upon  tiie  ques- 
tions thorehy  presented  poisuant  to  tbe  stat- 
ntory  proTlslons  aiozesaid.  The  bill  must 
be  stridden  from  th6  flies.  The  resnlt  Is 
that  nothing  Is  left  for  our  consideration, 
and  the  cause  must  therefore  be  dismissed. 
It  .is  unnecessary  perhaps  to  consider  tiie 
other  grounds  urged  in  support  of  the  mo' 
tl<»i ;  but  we  deem  It  advisable  and  not  im- 
proper to  state  our  oplni<m  respecting  tbe 
contention  made  In  support  of  tiie  motion  to 
dismiss  that  it  la  not  the  duty  or  right  of 
Um  Attorn^  General  to  represent  the  state 
In  this  kind  of  proceeding.  The  point  was 
urged  In  connectI<Hi  with  the  objectlou  that 
tho  rules  had  not  been  onnplled  with  as  to 
the  filing  ot  InlefB  on  behalf  of  1^  plaintiff. 

The  office  of  Attorney  Genial  had  not  been 
created  at  the  time  ot  the  enactment  of  the 
Btetote  above  qnoted  authorlztaig  lUs  ino- 
ceedlng,  but  it  was  then  the  duty  of  the 
county  and  prosecntlng  attorney  to  appear 
for  the  stete  In  tiie  Supreme  Court  In  all 
criminal  appeals.  The  lator  act  which  pro- 
vided for  the  of&ca  of  Attorn^  General  re- 
quires that  officer  to  rq;)re8ent  the  state  In  all 
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criminal  cases  In  this  court.  Rev.  St.  1S90, 
I  09.  A  case  brought  here  upon  exceptions 
of  the  prosecDtInK  attorney  Is  nnqnestlonably 
we  think  a  criminal  case  within  the  meaning 
of  the  statute  defining  the  duties  of  the  At- 
torney General,  and  It  Is  our  opinion  that  It 
Is  not  only  the  right,  but  the  duty,  of  such 
ofilcer  to  appear  in  this  court  in  such  a  pro- 
ceeding on  behalf  of  the  state.  Though  the 
judgment  la  the  court  bplow  is  not  to  be  af- 
fected, the  case,  at  least  for  the  purposes 
set  forth  In  the  statute,  continues,  and  the 
decision  may  not  only,  affect  many  other 
pending  cases,  but  must  govern  In  futnre 
cases  of  like  character;  and  it  Is  evident 
that  the  state  Is  not  only  a  party  to  the  case 
itself,  but  Is  directly  interested  in  the  re- 
sult In  this  court.  Because  of  the  defect  In 
the  bill  of  exceptions  above  set  out  we  are 
constrained  to  dismiss  tbe  cauaew 

.  BBARD  and  BGOTT,  JJ.,  omcar. 
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DATIS  et  al.  v.  BIO  HORN  LUMBER  GO. 
(Supreme  Oourt  of  Wyoming.  June  12,  1906.) 

1.  Saus  —  AtmONS  FOB  Pbick— Petition — 

StrmCTENCT. 
A  petition  in  an  action  for  the  balance  of 
the  price  of  materials  sold  under  a  verbal  con- 
tract, which  alleges  the  date  of  the  contract, 
and  that  certain  materials  were  to  be  fiimished 
for  a  specified  purpose  at  a  certain  price,  and 
the  date  when  the  contract  was  completed, 
and  that  the  seller  had  performed  its  part  of 
the  contract,  and  tliat  tlie  buyer  had  not  paid 
according  to  the  contract,  but  had  paid  only  a 
specified  part  thereof,  eufiQciently  states  that  the 
ralance  was  due  and  unpaid. 

2,  APFEAt^KSBONEOUS  RDXIKO  Olff  DHUUB- 
BEB— HARULESS  ErBOB. 

Where,  In  an  action  for  the  balance  of  the 

price  of  goods  sold,  defendant,  on  the  overral- 
Ing  of  a  demurrer  to  the  petition  on  the  ground 
that  it  did  not  state  when  the  amount  claimed 
became  due,  or  that  anything  was  due,  filed  an 
answer  admitting  that  the  goods  mentioned 
were  fomished  at  the  times  stated  in  the  peti- 
tion and  were  to  be  paid  for  when  they  Iiad 
been  furnished,  and  averred  a  plea  of  pajrment, 
the  error,  if  any,  in  overruling  the  aemnrrer, 
was  harmless. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  f  409&] 

S.  Mechanics'  Ltens— Statehiint  of  Lien — 
Sufficiency— Designation  of  Owner. 
The  word  "owner,"  in  Rev.  St.  1899,  § 
2S93,  requiring  the  statement  filed  by  a  me- 
chanic's lien  claimant  to  state  the  name  of  "tbe 
owner  or  owners  •  *  ♦  if  known."  when 
considered  In  connection  with  section  2889,  giv- 
ii^  a  i>erson  performing  work  or  furnishing  ma- 
terials by  virtue  of  a  contract  with  the  owner 
a  lien  therefor,  and  section  2894  making  it 
the  duty  of  the  county  clerk  to  make  an  ab- 
stract <a  every  Hen  account  filed,  containing  the 
name  of  the  person  against  whose  property 
the  Hen  is  filed,  eta,  means  the  owner  at  tbe 
time  the  statement  is  made  and  filed. 

Error  to  District  Court;  Sheridan  County; 
O.  H.  Farmelee,  Judge. 

Action  by  the  Big  Horn  liomber  Company 
against  George  Davta  and  another.  There 
was  a  Juc^ment  for  plaintiff,  and  defendants 
bring  error.  Modified, 


H.  B.  Oamplln.  for  plaintiffs  In  error.  M. 
L.  Blake  and  Stotts  &  Blame,  for  defend- 
ant In  error. 

BEARD,  jr.  The  defendant  In  error,  tbe 
Big  Horn  Lumber  Company,  commenced  this 
action  In  the  district  court  of  Sberldnn  county 
against  the  plaintiffs  in  error,  George  Davis 
and  Margeret  E.  Peters,  to  recover  Judgm«it 
against  Davis  for  a  balance  allied  to  be  due 
for  lumber  and  building  materials  sold  by 
the  company  to  Davis  on  a  verbal  contract 
for  the  erection  of  a  bnllding  on  certain  lots 
In  the  town  of  Sheridan,  and  to  foreclose  a 
mechanic's  lien  therefor  on  said  building 
and  lots.  From  a  Judgment  against  Davis 
for  tbe  amount  claimed,  and  a  decree  es- 
tablishing and  foreclosing  the  lien,  the  de- 
fendants below  bring  error. 

The  petition  contains  two  counts:  The 
first  alleging  the  making  of  a  contract  with 
Davis  for  the  furnishing  of  certain  materials 
for  the  building  for  the  sum  of  $39aiO;  that 
the 'Same  had  been  furnished  between  June 
30  and  September  15,  1904,  according  to  tbe 
terms  of  the  contract;  and  that  Davis  had 
not  paid  therefor  according  to  said  contract, 
nor  any  part  thereof,  except  tbe  som  of 
$246.  An  Itemized  statement  of  the  materials 
Is  attached  to  the  petition.  It  is  also  alleged 
tbat  Davis  was  the  owner  of  the  lots  at  the 
time  the  contract  was  entered  into  and  until 
July  21,  1904.  In  the  second  count,  after 
alleging  the  furnishing  of  the  materials,  etc 
It  is  alleged  that  an  affidavit  and  statement 
for  a  lien  was  filed  In  tbe  office  of  the  county 
clerk  on  January  9.  1006,  and  that  Mrs. 
Peters  claimed  to  own  tbe  property  by  virtue 
of  a  sale  of  the  property  to  her  by  Davis. 
Davis  filed  a  genera!  demurrer  to  the  first 
count  of  tbe  petition,  which  was  overruled, 
and  that  ruling  is  assigned  as  error.  It  is 
contended  by  counsel  for  Davis  that  the  peti- 
tion does  'not  state  when  the  amount  claimed 
became  due  or  that  anything  was  due  or  to 
become  due  when  the  lien  statement  was  filed. 
Tbe  petition  is  Inartlficlally  drawn,  but  a  fair 
construction  of  It,  we  think,  will  not  sus- 
tain this  contention.  It  states  the  date  of 
the  contract,  and  that  certain  materials  were 
to  be  furnished  for  a  speclfled  purpose  at  a 
certain  price,  the  date  when  tbe  contract  -vas 
completed,  tbat  the  company  had  kept  and 
performed  Its  part  of  the  contract,  and  tbat 
Davis  bad  not  paid  accordli^?  to  the  con- 
tract, and  had  paid  imly  $24iB.  This  aab- 
Btantlally  states  tbat  the  balance  was  due  and 
unpaid.  But,  even  if  It  be  conceded  that 
there  was  error  In  this  ruling.  It  clearly  ap- 
pears frcnn  the  record  tbat  Davia  was  not 
prejndiced  tb«eby;  for,  after  his  demnrra 
was  overmled,  be  filed  bis  anawa.  In  which 
he  admitted  that  the  materials  mmtloned 
were  furnished  to  him  at  tbe  times  stated 
In  the  petition  for  the  bnildlttg  of  a  house 
on  the  lots  described  In  the  petition,  and  were 
to  be  paid  for  when  all  of  said  materials  had 
been  furnished.  His  defense  was  a  plea 
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of  payment  ^be  rule  la  Well  settied  that 
a  Jndgmoit  In  a  dvU  acUon  will  not  be 
reversed  tor  an  erroneous  ruling,  wbere  It 
clearly  appears  from  the  whole  record  that 
no  prejudice  could  possibly  hare  resulted 
to  the  party  from  such  mllng.  The  court 
found  In  favor  of  the  company  and  against 
Davis  for  the  amount  claimed  and  rendered 
Judgment  therefor.  The  evidence  on  that  Is- 
sue, not  being  In  the  record,  cannot  be  re- 
viewed here.  The  personal  Judgment  against 
Davis  Is  nfflrmed. 

The  only  other  rnXing  complained  of,  which 
Is  discussed  In  the  brief  of  counsel  for  plain- 
tiffs  In  error,  Is  alleged  error  in  admitting 
in  evidence,  over  objection,  the  Hen  state- 
ment filed  with  the  county  clerk.  This  state- 
ment was  objected  to  "on  the  ground  of  the 
Insufficiency  of  the  affidavit  thereto  or  veri- 
fication thereof,  and  that  the  same  Is  wholly 
Insufficient  In  law;  the  name  of  the  owner 
of  the  premises  therein  described  and  upon 
which  a  lien  Is  claimed  not  given;  and  it  not 
appearing  therein  or  therefrom  that  the 
owner  of  said  premises  so  described  was  at 
the  time  of  filing  said  Hen  unknown  to  said 
claimant,  the  said  platntlft."  It  Is  stated 
In  the  claim  filed  and  offered  in  evidence 
that  Davis  was  the  owner  of  the  lots  at  the 
time  the  contract  was  made,  and  that  the 
"materials  were  famished  on  said  contract 
although  said  Davis  bad  sold  said  property 
b^re  said  house  was  fully  completed."  But 
It  does  not  state  who  was  the  owner  of  the 
property  at  the  time  the  Hen  statement 
was  filed,  neither  does  It  appear  either  from 
tbe  statement  or  the  petition  that  the  name 
of  tbe,  owner  of  tbe  property  at  tbe  time  of 
filing  tbe  statonent  was  unknown  to  the  par- 
ty filing  tiie  same.  Tbe  anestlon  presented 
la  whether  the  lien  statement  should  con- 
tain tbe  name  of  tiie  owner  of  the  property 
at  tbe  time  tbe  contract  was  made  and  tbe 
materials  (or  a  part  thereof  as  in  this  case) 
were  fnmlsbed,  or  tbe  name  of  the  owner 
at  tbe  time  tbe  statement  is  filed.  Our 
statute  (section  2803.  B«v.  St  1899)  requires 
tlie  statement  filed  Id  the  office  of  tbe  county 
clwk  to  contain  "a  true  description  of  all 
tbe  property,  or  so  near  as  to  Identify  the 
same,  upon  wbleh  said  lien  Is  Intended  to 
ftpply>  with  the  name  of  tbe  owner  m  owners, 
contractor  or  contractors,  or  bath,  it  known 
to  the  pwson  filing  tbe  lien."  Tbe  word, 
downer,"  as  used  in  this  section.  Is  not  quali- 
fied in  any  way,  and  naturally  means  the 
owner  at  tbe  time  tbe  statwnrait  la  made 
and  filed.  To  entitle  a,  contractor  to  a  lien, 
be  must,  of  course,  bare  a  contract  wltb 
tbe  owner  or  pro^etor  at  tlie  time  of  making 
tbe  contract.  Section  2889.  Rev.  St  1899. 
That  Is  a  prerequisite  to  tiie  lien,  and  tbe 
Hen  can  only  be  created  by  a  striwtantlal 
conQtllance  wltb  the  statute.  Wyman  -  v. 
Qnayle,  9  Wya  32&-331,  63  Pac.  088.  When 
tbns  created  It  Is  against  tbe  interest  of  the 
owner  of  the  property  when  created.  One 
wbo  had  parted  wltb  the  title  before  that 


time  would  have  no  Interest  to  be  affected 
thereby.  In  Corbett  v.  Chambers,  109  OaL 
178,  41  Pac.  873,  the  court.  In  construing  a 
statute  similar  to  ours,  said:  "There  is  no 
limit  upon  the  term  'owner,'  as  used  In  the 
above  section  of  the  Code,  nor  does  It  refer 
to  tbe  owner  with  whom  the  contract  for  tbe 
Improvement  was  made,  or  the  owner  at  any 
other  time  than  at  the  date  of  filing  the  claim. 
The  object  of  requiring  the  claim  to  be  filed 
In  order  to  perfect  the  lien  Is  to  give  notice 
of  tbe  lien  to  those  interested  In  the  property 
upon  which  it  Is  claimed,  and  as  tbe  owner 
at  the  time  of  filing  the  claim  is  tbe  party 
to  be  affected  thereby,  rather  than  one  who 
has  parted  with  the  property  subsequent  to 
the  making  of  the  original  contract,  It  Is 
reasonable  to  suppose  that  the  Legislature 
Intended  the  name  of  the  owner  at  the  time 
the  claim  was  filed,  rather  than  of  the  pre- 
vious owner."  It  Is  also  so  held  In  Sprague 
Inv.  Ga  V.  Mouat  L.  A  Inv.  Co.,  14  Colo. 
App.  107,  00  Pac.  179;  Willamette  Lumber 
Co.  V.  McLeod,  27  Or.  272,  40  Pac  93;  ColUns 
V.  Snoke,  0  Wash.  C66,  38  Pac.  161;  Ed- 
wards V.  Derrickson,  28  N.  J.  Law,  39. 

Again.  It  Is  made  tbe  duty  of  the  county 
clerk,  by  section  2894,  Rev.  SL  1899,  "to 
endorse  upon  every  accouut  so  filed  with  him 
in  bis  office  tbe  date  of  Its  filing,  and  make  an 
abstract  thereof  in  a  book  to  be  kept  for  that 
purpose  and  properly  endorsed  and  Indexed, 
containing  the  date  of  its  filing,  the  name  of 
tbe  person  or  posons  aedclng  to  enforqe 
said  Hen,  tbe  amount  claimed,  tbe  name  of 
tbe  perstm  or  persona  against  whose  property 
the  lien  is  filed  and  a  description  of  tbe  prop- 
erty charged  therewith.**  The  person  against 
whose  property  tbe  Hen  Is  filed  is  tbe  per- 
son wbo  owns  the  proper^  at  that  time»and 
not  one  wbo  baa  parted  wltb  and  has  no 
title.  Tbe  abstract  which  the  clerk  is  re- 
quired to  make  must  necessarily  be -made 
from  tbe  Instrument  filed.  He  Is  not  re- 
quired to  make  Inquiry  or  to  search  tbe 
records  for  tbe  name  of  tbe  person  against 
whose  property  the  Hen  Is  filed,  and  It  fol- 
lows as  .a  necMsaiy  conclusion  that  tbe  In- 
strument  filed  must  contain  tbe  name  of  such 
person.  Bdwards  t.  Derric>kson,  supra;  Mis- 
soula Mer.  Co.  v.  O'DonneH  (Mont)  60  PaC. 
549,, 091;  Corbett  t.  Chambers,  supra.  The 
statutes  of  some  of  the  states  are  specific 
upon  this  point;  but  wboi,  as  In  our  statute, 
no  date  Is  mentioned,  we  are  of  tbe  opinion, 
npon  both  principle  and  authority,  ttot  tbe 
name  of  the  *'owner^  required  to  be  stated 
by  section  2803  Is  the  name  of  tbe  owner  at 
the  time  the  claim  or  Hen  statement  is  filed, 
and  not  tiie  name  of  one  wbo  bad  parted  with 
the  property  after  tiie  commencement  of 
the  improvement  and  before  tbe  Hen  Is  filed. 
The  Hen  statement  filed  and  admitted  In 
evidence  in  this  case,  not  contalnli^  tbe 
name  of  the  *Wner"  as  above  construed,  was 
Insuffldent  to  create  a  lien  on  tbe  property ; 
it  not  being  stated  either  therein  or  In  tbe 
petition  that  the  name  of  the  ownw  of  tbe 
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property  was  unknown  to  the  person  filing 
the  claim.  If,  indeed,  snch  a  statement  in 
the  petition  alone  would  be  snfflclent  which 
we  do  not  decide. 

The  district  court  erred  in  admitting  the 
lien  statement  In  evidence,  and  the  judgment, 
in  80  far  as  It  decrees  a  mechanic's  lien  upon 
the  property  described  In  the  petition.  Is 
reversed,  and  the  Judgment  of  the  district 
conrt  Is  modified  accordingly.  Plaintiff  In 
error  Margeret  E.  Peters  will  be  allowed  her 
costs  In  this  conrt  against  defendant  In  error, 
and  defendant  in  error  will  he  allowed  one 
half  of  Its  costs,  to  be  taxed  against  the  plain* 
tiff  in  error  George  Davis. 

Modified. 

POTTER,  a  J.t  and  8C0TT,  X,  concur. 


(S4  Hoot.  KK) 

KENNEDY  v.  DICKIBL 

(Supreme  Court  of  Montana.  May  14,  1906.7 

L  Public  Lands— Pboceedings  in  Land  Of- 
fice—Conclusiveness  OF  Decisions— Pee- 

TENTINQ  WITNE8.S  FEOM  TESTIFYING. 

A  party  is  not  bound  to  discover  the  exist- 
ence of  a  witness  adverse  to  him  or  to  reveal 
to  his  advemary  what  the  witness  would  testi- 
fy to,  and  the  Invalidity  of  a  finding  of  the 
land  office  in  a  contest  for  priority  m  claims 
cannot,  in  a  collateral  proceeding,  be  based  on 
the  fact  that  conteatant  brought  a  distant  -wit- 
ness to  testify  for  him,  but  on  inquiry,  finding 
the  witness  woald  not  testify  as  was  tlioughC 
paid  hia  expenses  and  sent  hfm  back,  telling 
him  he  did  not  want  the  contestee  to  get  hold 
of  him. 
2.  Same. 

That  a  party  and  one  of  his  witnesses  in 
a  land  coot»t  were  Intimate,  and  were  both 
witnesses  at  the  trial  ot  the  contest  as  well 
as  at  the  trial  of  certain  persons  charged  with 
crime,  as  a  fact  standing  alone,  furnishes  no 
substantial  gronnd  for  a  finding  that  the  two 
were  engaged  in  a  criminal  conspiracy  to  pro- 
cnre  a  conviction  In  the  criminal  case,  and 
thus  prevent  the  contestee  from  using  the  evi- 
dence of  the  persons  emvlcted.. 
8.  Sahk. 

The  Land  Department  ot  the  federal  gov^ 
ermnent  is  the  tribunal  specially  designated  by 
law  to  receive  and  consider  the  evidence  and 
thereupon  determine  the  rights  growing  oat 
of  settlements  on  pabllc  lands,'  with  a  purpose 
to  secure  them  to  those  who  have  complied 
with  the  laws  regulating  the  disposition  of 
them;  and  If  Its  officers  err  In  the  Interpreta- 
tion  of  the  law  applicable  to  the  facts  pre- 
sented or  a  fraud  Is  practiced  by  one  rival 
claimant  on  the  other  by  which  the  latter  Is 
deprived  of  his  right  if  the  officers  themselves 
are  chargeable  with  fraudulmt  practices  which 
have  resulted  in  their  granting  title  to  the  wrong 

{tarty,  tlieir  action  may  be  reviewed  and  annul- 
ed  by  a  court  of  equity  at  the  instance  of  the 
aggrieved  claimant  and  the  wrongful  holder  of 
the  title  may  be  compelled  to  surrender  it,  but 
for  mere  errors  of  judgment  on  the  weight 
of  the  evidence  produced  before  them  in  any 
case,  the  only  remedy  is  by  appeal.  On  such 
questions  their  rullDgs  are  final  and  conelnalve 
on  all  courts  whatsoever. 

(Ed.  Note. — For  cases  In  point,  sea  vol.  41, 
Gent.  Dig.  Public  Lands,  i  SOL] 

^  Sahb. 

A.  frand,  Jnstli^ing  a  conrt  of  equity  In  In- 
terfering in  a  collateral  proceeding  with  a  find- 
ing of  tat  Land  Department  of  the  federal  gov- 


ernment in  a  land  contest,  meat  have  been  ex- 
trinsic and  collateral  to  the  matter  tried  by  the 
department  and  not  In  a  matter  tried  on  iu 
merits  and  on  which  the  decision  was  rendered, 
and  the  fact  that  false  testimony  was  given  at 
a  contest  as  to  tlie  character  of  a  claimant's 
entry  on  the  land  in  controversy  ia  not  snch  as 
will  JuKtify  the  interference  ot  the  conrt 
Q.  Sake. 

Assuming  that  a  judgment  of  the  Land 
Department  of  the  federal  government  might 
be  overturned  In  a  court  of  equity  on  the  groimd 
that  false  testimony  was  given  at  the  contest 
the  allegations  and  proof  most  be  something 
more  than  a  mere  rehearing  on  subetantiallT 
the  same  ease  submitted  at  the  hearing  whidt 
resnlted  In  the  judgment  of  which  complaint  is 
made. 
6.  Same. 

The  individual  citizen  has  no  right  to  com- 
plain if  the  federal  ^vemment  Is  willing  that 
a  land  claimant's  heirs  retain  land  which  the 
claimant  obtained  without  strict  compliance 
with  the  law  and  rales  of  the  department 

Appeal  from  District  Court,  Yellowstone 
.  County;  C.  H.  Lond,  Judge. 

Action  by  Catherine  Kennedy,  adminstra- 
trlx  of  the  estate  of  Ednard  B.  Kennedy, 
deceased,  against  William  Dickie.  From  a 
judgment  In  favor  of  defendant,  plalntlfl  ap- 
peals.  Reversed  and  remanded. 

Hathom  &  Grores,  for  a[^>eUaiit;  C.  L. 
Harris,  for  respondent 

BRANTLT,  O.  J,  Ejectment  The  pur- 
pose of  the  action  Is  to  recover  the  poBsesslon 
of  the  N.  W.U  of  the  N.  W.  %  of  section  35. 
and  lot  6  of  section  34,  township  1  N.,  of 
range  2G  E.  of  the  principal  meridian  of  Mon- 
tana, situate  In  Yellowstone  county.  The 
complaint  is  in  the  ordinary  form,  nli^ng 
title  and  right  of  possession  in  plaintiff  and 
ouster  by  the  defendant  After  the  action 
was  commenced  the  plaintiff,  B.  B.  Kennedy, 
died.  The  present  plaintiff,  his  widow,  was 
thereupon  substituted  as  plaintiff  in  bis 
stead.  The  answer  admits  that  the  said 
Kennedy  was  prior  to  his  death  vested  with 
the  legal  title  to  the  land  in  controvert;  but 
alleges  that  be  became  so  vested  with  the 
title  \ry  a  patent  from  the  United  States  gov- 
ernment In  fraud  of  def«idant^B  rights,  and 
ttiat  defendant  Is  the  lawful  owner  and  en- 
titled to  the  possession  thereof.  It  denies  the 
onster.  It  then  proceeds  to  allele  two  equi- 
table coaut^lalms,  which  set  forth  in  detail 
Uie  history  of  a  contest  between  EL  B. 
Kennedy,  the  deceased,  and  the  defendant 
tiefore  tiie  Land  Department  of  the  United 
States,  which  resulted  in  a  decislCHi  that  the 
former  was  entitled  to  a  patent  by  virtue  of 
his  priority  of  settlement  upon  the  lands  in 
controversy,  with  others,  as  his  homestead. 
The  first  alleges,  In  substance,  that  tbls  de- 
cision was  obtained  by  fraud.  In  that,  though 
defendant  was  the  prior  settler,  Kennedy 
entered  Into  a  conspiracy  with  one  Steele  and 
others  for  the  purpose  of  defeating  defend- 
ant's claim,  and  succeeded  in  accomplishing 
bis  purpose  by  use  of  false  and  perjured  teati- 
mony  to  the  effect  that  be  hlmaelf  was  the 
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prior  HtOer,  and  by  pretentlnK  the  defend- 
ant from  f1Ul7  and  fairly  preanittag  bla 
claim  to  fbe  departmait,  whereas  in  fact 
deCsidtant  was  the  prior  aetUw  and,  but 
for  the  wfunnful  cmidact  of  pUdntifE,  would 
have  been  awarded  patent  Tbe  secondt 
referring  to  and  adoi»tlng  the  allegationa  con- 
tained Iq  the  first  and  detalUng  the  facta 
foand  by  the  o'fflcera  of  the  Land  Depart- 
ment aven  that  tbeae  offlcen  mlaconsbiied 
the  law  appHcaUe  theretci,  and  awarded  tbe 
patent  to  Kennedy,  -whereas  upon  a  proper 
inreatlgntion  and  application  of  the  law  It 
sluml4  have  been  awarded  to  flie  defei^ant 
It  la  demanded  that  ttw  coart  decree  i^alntlff 
inmhmtair  trustee  of  the  legal  title  for  de- 
fiendanfa  benefit  and  that  abe  be  compelled 
tfr  execute  to  him  a  suitable  conve^nce. 
'Bia  trial  was  had  upon  the  Issues  presented 
plalntllTs  reply  to  these  conntnclalms, 
denying  all  the  material  allegations  therein, 
aiid  resulted  In  findings  and  a  Judgment  In 
fsTor  oft  the  defendant  Plaintiff  has  ap- 
peiUed  from  the  Judgment  and  an  <nder  deny- 
ing her  motion  for  a  new  trial 

The  following  facts  are  gathered  from  ttn 
record:  Prior  to  1882,  flie  lands  In  controver- 
BT  mre  Utclnded  in  the  Crow  Indian  reserro- 
tkm.  On  Deemnber  8,  1890^  und»  authority 
ot  an  act  of  Oongress  approved  September 
28^  1880  C»  Stat  4M.  c.  818).  a  treaty  was 
negottated  with  tiie  Orow  Indians,'  the 
twms  of  which  a  portion  of  their  reserratlon, 
Including  a  part  of  the  land  Is  controrersy, 
was  Ceded  to  the  government  Among  otfaw 
exc^tloDfl  provided  for  undn  the  treaty, 
were  allotments  theretofore  made  to  Indians 
In  seroalty,  and  selections  made  1^  any  of 
them  under  prior  treaties.  The  treaty  was 
ratified  by  Congress  by  an .  act  approved 
Uarcb  S,  1891  Stat  889,  c  643).  By  sub- 
sequent negotiations  tbis  treaty  was  modi- 
fied under  anthority  of  an  act  of  Congress 
approved  July  13,  18D2  (27  Stat  121,  e.  164), 
nierenpon  the  President  by  proclamation,  on 
October  15,  1802  (27  Stat  1034),  declared 
t2iat  all  lands  ceded  under  the  treaty  were 
open  to  settlement  subject  to  tbe  conditions, 
limitations,  and  reservations  In  section  34  of 
the  Act  of  Congress  approved  March  3,  1801 
(28  Stat  1043,  c.  643),  and  other  laws  appli- 
cable. The  plat  of  tbe  township  survey  was 
filed  In'  the  local  land  office  at  Bozeman  on 
August  7,  1893,  and  notice  was  published 
that  entries  conid  be  made  by  homestead 
settlers  after  September  8,  IS&S.  Prior  to 
this  date  and  on  July  1, 18^,  Kennedy  made 
application  to  the  land  office  at  Bozeman  to 
enter  as  a  homestead  lot  6,  section  34,  the  N. 
^4  of  tbe  N.  W.  M  of  section  35,  lot  7,  and  the 
S.  SL  %  of  tbe  8.  W.  %  of  section  26,  town- 
ship 1  N.,  range  26  B.  This  application  was 
not  received  because  tbe  plat  of  the  survey 
had  not  thMi  been  filed  In  the  office.  All  the 
land  described  In  bta  application,  except  the 
N.  %  of  the  N.  W.  %  of  section  36,  bad 
tbetetofore  been  allotted  to  a  Crow  Indian 


named  Hl^  Nose.  The  appUcaUon  waa  ac> 
companled  by  a  rallnqulahment  by  High 
Nose,  dated  June  S6, 1886,  ot  his  claim  there- 
tOb  It  had  been  approved  by  the  local  agent- 
tmt  not  by  Oie  Inteolor  Department  It  was : 
appn»«d  by  the  latter  on  October  12,  1886.  ■ 
Kranedy  left  his  application  In  the  ofitce  to 
be  filed  OS  soon  as  the  plat  should  be  r»>: 
ceived,  paying  the  receiver  the  necessary  • 
fees.  On  S^tember  8;  1886,  Kennedy's  entiy: 
was  filed  and  allowed.  On  the  following  di^ 
the  defsndant  made  application  covMing  tha» 
land  In  controversy.  He  found  that  he  could' 
not  make  the  entiy  as  to  Ita*  conflicting  pop* 
tlon,  since  this  was  cotvored*  by  the  entry  ot 
Kennedy.  He  thereupon  filed  contest  as  to 
this  iMHtlon  of  Knmedy's  entry,  dalmlna^ 
priority  of  settlement 

D^endsnt  conteoded  at  the  hearing  of  tira- 
contest  that  he  bad  settled  on  tbe  N.  W.  % 
ftf  the  N.  W.  14  (rf  section  86,  by  meting  a 
tsot  thereon  on  April  27,  iSBS,  and  build-' 
Ing  a  fence  Inclo^ng  a  port  of  this  subdlvt 
slon  and  also  of  lot  6  in  ssctloa  28,  He  fnr- 
flwr  contended  that  Iw  had  removed  bis 
family  thereon  on  May  27th  and  that  there- 
after he  had  made  his  home  flme^  having- 
erected  a  dwelling  and  necessary  outhouses. 
Koraedy^  contentlott  was  that  his  first  Oct 
of  setUemut  was  tbe  erection  of  a  tent  on< 
tbe  M.  W.  %  of  the  N.  w.  %  of  section  85^ 
on  Hay  M,  1880»  and  dedntaig  a  portion  9t 
thm  Borface^  and  Out  this  was  followed  by 
the  wectlon  of  a  dwelling  on  the  line  be-^ 
tween  the  N.  W.  %  of  the  N.  W.  H  lot 
6,  Into  which  he  moved  his  family  on  May 
28th  and  SOth  -  vi^ere  he  had  sines  resided. 
He  further  contended  that  his  purchase  of  the 
Kllnqulshmott  of  the  Indian,  Hl^  Nose,  gavet 
btm  priority  of  right  over  the  defendant 
As  to  the  alleged  settlemait  of  tbe  defttidant 
B.  6.  Koinedy  further  ccmtended  that  the 
defendant  wait  upon  the  land  not  as  a  setp 
tier,  or  with  the  Intention  of  acquiring  title 
by  homestead  entry,  but  under  an  agree- 
ment  with  the  Indian,  High  Nose,  and  anoth- 
er by  the  name  of  Blvers,  who  had  aUoti 
menta  in  other  portions  of  section  26,  undw 
the  terms  of  which  he  was  to  cultivate  a  por- 
tion of  the  land  In  both  allotm^ts  and  cut 
hay  from  other  portions  thereof  one-half 
of  tbe  product  to  be  given  to  the  Indians 
as  consideration  for  bis  occupancy  of  th^ 
land.  It  was  alleged  that  he  built  no  new 
Inclosnre  but  merely  repaired  an  old  fence 
theretofore  built  by  the  Indians  to  protect 
their  lands  from  the  Inroads  of  range  stock, 
a  portion  of  It  having  been  put  on  the  M.  W. 
%  of  tbe  N.  W.  %  of  section  35.  because  the 
division  lines  were  not  known.  On  January 
20,  1806,  tbe  local  officers  at  Bozeman  found 
that  the  defendant's  first  act  of  settlement 
was  on  May  27th.  They  sustained  plaintiff's 
contention  and  dismissed  the  contest  The 
defendant  thai  appealed  to  the  Commissions 
of  the  Land  Office  at  Washington.  That 
officer.  In  an  opinion  dated  Novembw  20, 
1S8Q|  aftor  a  review  of  the  erldenoib  afllnn- 
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ed  the  decision  of  tbe  local  officers.  On  ap- 
peal to  the  Secretary  of  the  Interior  tbe  deci- 
sion was  again  affirmed.  A  subsequent  ap- 
plication for  a  rehearing  was  denied.  The 
Commissioner  on  hlfl  review  of  the  case 
found  that  the  pialntllT  was  the  prior  settler 
and  that  he  had  tbe  equities  In  his  favor 
by  reason  of  his  purchase  of  the  allotment 
of  High  Nose.  At  tbe  hearing  before  the 
Secretary  of  tbe  Interior,  besides  going  Into 
the  whole  case  on  the  facts,  the  defendant 
contended  that  B.  B.  Kennedy's  entry  was 
Told  as  to  lot  5,  section  34,  because  it  was 
not  open  to  settlen^nt  until  tbe  relinquish- 
ment of  High  Nose  bad  been  approved  by  the 
Interior  Department,  and  as  to  the  N.  W. 
%  of  the  N.  W.  ^  of  section  35,  because  it 
had  been  made  upon  papers  executed  before 
any  of  the  lands  were  snbject  to  entry,  and 
because  the  land  Included  In  the  entry  was 
in  excess  of  160  acres.  The  Secretary  af- 
firmed tbe  finding  of  the  Inferior  officers  that 
B.  B.  Kennedy  was  the  prior  settler  on  tbe 
N.  W.  14  of  the  N.  W.  %  of  section  35,  the 
portion  not  Included  In  tbe  High  Nose  al- 
lotment Upon  the  qurations  of  law  present- 
ed by  the  contentions  of  the  defendant  be 
held  (1)  that  as  to  the  allotted  land,  though 
the  entry  was  irregular,  it  was  under  the 
circumstances  not  void;  (2)  that  though 
Irr^ular,  it  was  not  void  because  made 
upon  papers  executed  prior  to  the  time  entry 
conld  have  been  made,  but  was  amendable 
so  as  to  mabe  It  good;  and  (3)  that  it  was 
not  void  because  it  covered  more  tlian  160 
acres. 

These  contentions,  in  the  opinion  of  the 
Secretary,  presented  questions  which  the  gov- 
ernment only  could  raise  and  which  could  not 
be  effectually  urged  by  defendant  whose 
rights  under  his  alleged  settlement  were  in- 
ferior to  those  of  Kennedy.  As  to  tbe  portion 
of  the  land  onbraced  within  the  allotment 
of  High  Nose  the  conclusion  was  that  both 
Kennedy  and  defendant  were  trespassers,  but 
that  defendant  stood  in  no  position  to  ques- 
tion the  validity  of  B.  B.  Kennedy's  settle- 
ment because  made  prior  to  the  time  the  re- 
linquishment became  operative.  The  evi- 
dence Introduced  at  the  trial  In  the  district 
court  consisted  of  a  copy  of  tbe  evidence 
submitted  at  tbe  contest  in  the  land  office, 
supplemented  by  such  other  evidence  of  a 
cumulative  and  impeaching  character  as  the 
parties  could  procure.  Indeed,  It  was  In  the 
nature  of  a  rehearing  of  the  contest  and  dif- 
fered In  nowise  from  what  It  would  have 
been  had  It  taken  place  before  the  Land 
Department  officers. 

The  district  court  fbund  (1)  that  B.  B. 
Kennedy  prevented  the  defendant  from  pro- 
ducing one  Shock  as  a  witness  and  having 
his  evidence  heard  at  the  contest  In  tbe 
land  office;  (2)  that  Kennedy  caused  one 
Warren  Burton  to  be  Imprisoned  during  No- 
vember, 1895,  so  that  his  evidence  could  not 
be  obtained  and  used  by  the  defendant ;  (S) 
that  he  likewise  caused  one  John  Miller  to  be 


imprisoned  with  a  like  remit;  (4)  that  Ken- 
nedy conspired  with  one  Steele,  the-  reeerva- 
tion  farmer,  and  other  persons,  to  defrand 
defendant  of  the  land  In  controversy;  (5) 
that  Kennedy  gave  false  t^imony  at  the 
contest  In  that  he  swore  that  the  Indian, 
High  Nose,  was  dead  so  that  be  could  not 
produce  him  to  corroborate  bis  (Kennedy's) 
statement  as  to  defendant's  arrangnn^t 
with  High  Nose  and  Rivers  under  which 
he  entered  upon  the  land,  and  as  to  his  re- 
pair of  the  fence  thereon;  (6)  that  there  was 
in  fact  no  fence  on  the  land  when  defoidant 
first  occupied  it :  (7)  that  defendant  did  not 
enter  upouithe  land  or  build  any  fence  thereon 
or  cultivate  any  portion  thereof  under  agree- 
ment with  High  Nose  and  Rivers;  (S)  that 
defendant  took  up  bis  residence  on  the  land 
on  May  27,  1895;  (9)  that  E.  B.  Keinedy 
was  not  at  that  time  riding  on  any  part 
of  tbe  land  and  did  not  enter  thereon  at 
any  time  prior  to  May  29,  1895;  (10)  that 
pattHit  was  Issued  to  Kennedy  on  March  17, 
1903;  (11)  that  defendant  had  resided  con- 
tinuously upon  the  N.  W.  ^  of  tbe  N.  W.  ^ 
of  section  80,  and  a  portion  of  lot  5.  section 
34,  and  cultivated  portions  of  both  from 
year  to  year;  (12)  that  George  A.  Miller. 
Clarence  Kirk,  Lionel  I.  Hammond,  Henry 
Helse,  and  Joseph  Zimlnski,  Jr.,  examined 
as  witnesses  at  the  contest  had  giv^  false 
testimony  In  behalf  of  E.  B.  Kennedy  before 
the  officers  at  Bozeman  and  (13)  that  this 
false  testimony  and  other  testimony  found 
to  be  false  at  the  trial  In  the  district  court 
Influenced  and  controlled  the  officers  of  the 
Land  Department  In  making  their  decition. 

As  conclusions  of  law  tbe  court  held:  (1) 
That  El  B.  Kennedy's  entry,  made  np<Hi 
papers  executed  on  July  1,  1S%>,  was  void; 
(2)  that  the  purchase  of  the  allotment  of 
High  Nose  by  E.  B.  Kennedy  gave  him  no 
preferential  right  of  settlement;  (3)  that 
as  to  lot  5  of  section  34,  both  E.  B.  Kennedy 
and  tbe  defendant  were  trespassers  np  to 
October  14,  1895,  the  date  at  which  the  re- 
llnquishm^t  of  High  Nose  became  opera- 
tive, since  the  said  relinquishment  was  In- 
effective until  approved  by  tbe  Secretary  of 
the  Interior;  (4)  that  since  the  defendant 
was  the  prior  legal  settler,  tbe  officers  of  the 
Land  Department  misconstrued  and  misap- 
plied the  law  to  the  facts  found  by  them; 
(5)  that  B.  B.  Kennedy,  at  the  time  of  his 
death,  was  holding  the  title  to  lot  5,  section 
34,  and  the  N.  W.  ^4  of  the  N.  W.  %  of  sec- 
tion 35,  as  Involuntary  trustee  of  tbe  de- 
fendant, and  that  the  plaintiff,  bis  admin- 
istratrix, was  holding  the  same  as  his  suc- 
cessor as  such  Involimtary  trustee;  and  (U) 
that  the  defendant  was  entitled  to  a  judg- 
ment requiring  the  plaintiff  as  administra- 
trix of  B.  B.  Kennedy,  deceased,  to  convey 
to  tbe  defendant  by  deed  the  l^nl  title  to 
the  land  so  described,  upon  his  payment 
into  court  for  the  use  and  benefit  of  tbe  ee- 
tate  of  E.  B.  Kennedy,  the  reasonable  value 
of  tSa  Improvemmts  placed  tqr  Eamedr  oi 
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the  liands,  and  lymn  hts  farther  payment  for 
ttie  same  purpose  of  the  erams  of  money 
paid  by  said-  Kemiedy  in  making  his  entry 
and  final  proof  for  patent  These  sums  hav- 
ing been  ascertained  under  a  i^eference  order- 
ed for  that  purpose  and  paid  Into  court, 
Judgment  was  entered  as  heretofore  stated 
in  favor  of  defendant  Though  requested  to 
do  ao.  the  court  refused  to  find  that  Kennedy 
procured  any  person  or  persons  to  give  false 
testimony  In  his  behalf  at  the  hearing  of 
the  contest  or  that  Kemiedy,  or  his  agents 
In  any  manner  prevented  defendant  from 
fully  pres^tlng  his  case  at  said  hearing. 

The  questions  submitted  for  decision  are: 
(1)  Does  the  evidence  Justify  findings  1,  2, 
8,  and  4;- (2)  can  the  Judgment  be  sustain- 
ed upon  the  other  findings  of  fact  made  by 
the  court;  and  (3)  did  the  officers  of  the 
Land  Department  misconstrue  and  misapply 
the  law  to  the  facta  found  by  them? 

1.  A  careful  examination  of  the  record 
falls  to  reveal  any  substantial  evidence  to 
support  the  first  four  findings.  The  witness 
Shock  was  taken  from  Billings,  Tellowstone 
county,  near  where  the  land  in  controversy 
lies,  to  Bozeman  by  Kennedy  to  testify  In 
hia  behalf  as  to  the  fact  of  tiie  existence  of 
the  Indian  fence  and  its  condition  at  the  time 
of  the  defend  int's  alleged  settlement.  Upon 
Inqidry  of  him,  Kennedy  found  that  he  would 
not  testify  as  it  was  thought.  He  thereupon 
paid  him  his  expenses  and  sent  him  back  to 
INllinga.  telling  him  that  he  did  not  want 
defendant  to  get  hold  of  him.  There  is 
nothing  to  show  tliat  the  defendant  at  that 
Ume  knew  anything  of  Shock,  or  wlut  be 
would  states  or  that  he  could  not  have  Jiad 
his  testimony  had  he  so  desired.  Kennedy 
nsed  no  Improper  influence  upon  the  witness. 
Unless  it  be  Ihe  lav  that  one  party  to  a 
omtrover^y  is  bound  to  discover  witnesses 
to  his  adversary  to  his  own  detriment  then 
Kennedy  did  no  wrong  in  paying  tbla  wit- 
ness and  dbwhargtiv  him.  We  hold  that 
Kennedy  was  In  no  wise  bound  to  discover 
Ihe  existence  of  Shodc,  or  to  reveal  to  the 
defmdant  what  Shock  would  testify  to.  At 
such  bearings  witnesses  appear,  if  at  all, 
Tolnntailly  at  the  request  of  the  party  who 
pays  their  expenses.  Kennedy  was  not  re- 
quired to  use  his  influence  to  detain  this  ot 
any  other  witness,  or  to  pay  his  expenses 
for  the  advantage  of  the  defendant  After 
tiie  contest  arose.  Burton  and  Miller  yren 
arrested  by  the  federal  authorltlM  at  the  Inr 
stance  of  Steele,  the  reservation  farmer,  for 
trespassing  upon  the  roervatlon.  They  were 
omnmitted  for  trial  in  the  United  States 
court  at  Helena.  Both  were  indicted  by  a 
grand  Jury.  Upon  a  trial  Burton  was  con- 
victed and  fined,  but  Miller  was  acquitted. 
Both  were  in  Jail  at  H^oia  at  the  time  of 
the  hearing  at  Boaeman.  Assuming  that 
the  evidence  could  not  have  been  obtained 
by  depraltlon,  and  that  the  defendant  was 
not  guilty  of  negligence  In  falling  to  pro- 
cure it  there  is  nothing  to  show  that  Ken- 
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nedy  instigated  their  arrest  or  tliat  the  mo- 
tive actuating  Steele  In  procuring  it  was  to 
aid  Kennedy.  Kennedy  and  Steele  were 
intimate.  Both  were  witnesses  at  the  trial 
of  Burton  and  Miller,  as  well  as  at  the  trial 
of  the  contest  But  this  fact,  standing  alone, 
furnishes  no  substantial  ground  for  a  finding 
that  the  two  were  oigaged  in  a  criminal 
conspiracy  to  procure  a  conviction  of  these 
witnesses  and  thus  prevent  the  defendant 
from  using  their  evidence.  If  It  be  a  fact, 
that  they  entered  Into  and  yrece  partially 
succ^ful  in  carrying  out  such  a  cont^lracy, 
it  was  not  established  by  anything  in  this 
record. 

The  same  may  be  said  of  the  fourth  finding. 
Beyond  the  fact  that  Steele  and  Kennedy 
were  friendly,  and  that  Steele  aided  Kennedy 
In  any  way  he  could  to  establish  his  claim, 
there  is  no  substantial  proof  that  they  ex- 
pressly or  impliedly  agreed  to  defraud  the 
defendant  While  It  does  appear  that  Steele 
St  the  Instance  of  Kennedy  removed  other 
persons  from  portions  of  the  allotted  land, 
he  did  not  remove  the  defendant  from  his 
alleged  claim  even  though  defendant  was 
himself  from  the  time  he  made  his  settle- 
ment, according  to  his  own  admission,  a 
trespasser  upon  lot  5  in  section  34. 

2.  The  remaining  findings  are,  in  our  opin- 
ion, wholly  immaterial.  The  court  finds  that 
Kennedy  and  the  othor  witnesses  named 
swore  falsely  at  the  trial  of  the  contest 
Kennedy  as  to  the  death  of  BUgh  Nose,  and 
the  other  witnrases,  as  appears  from  an  ex- 
amination of  their  testimcmy.  as  to  the  ar- 
rangement between  the  defendant  and  the 
Indians  High  Nose  and  Bivers,  and  as  to  the 
ownership  and  character  of  the  fence  whl<A 
defendant  dahns  that  he  built  as  a  i>art 
of  his  iminovements.  The  Land  Department 
of  the  federal  government  Is  the  tribunal 
specially  designated  by  law  to  receive  and 
consider  the  evidence  and  thereupon  deter- 
mine the  rtehts  growing  out  of  settlemmts 
up(m  public  lauds,  with  a  purpose  to  secure 
tAem  to  those  who  have  compiled  with  the 
laws  regulating  the  disposition  of  them.  If 
its  officers  err  in  the  interpretation  of  the 
law  applicable,  to  the  facts  presented,  or  a 
fraud  is  practiced  by  one  rival  claimant  upon 
the  otiier  by  which  the  latter  is  deprived  of 
his  right  or  If  the  officers  thems^ves  are 
chai^ble  with  fraudulent  practices  which 
have  resulted  in  tiielr  granting  title  to  the 
wrong  party,  their  action  may  be  reviewed 
and  annulled  by  a  court  of  equity  at  the  in- 
stance of  the  aggrieved  dalmsnt  and  tlift 
wrongful  bolder  of  the  title  may  be  omapelled 
to  surrender  It  But  for  mere  errors  of  Judg- 
ment upon  the  weight  of  the  evidence  produ- 
ced before  them  In  any  case,  the  only  remedy 
Is  by  appeal  from  aae  officer  to  another  of 
the  department  Upon  such  questions  their 
rulings  are  final  and  conclusive  upon  all 
courts  whatsoever.  These  fundamental  mlea 
have  been  settled  by  many  decisions  of  the 
Supreme  Court  of  the  United  States.and  hava 
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tregnentlr  tte^  recognised  and  applied  by 
tbla  court  Bagnel!  t.  Broderlck,  13  Fet 
{0.  a.)  488,  10  Tj.  Ed.  285;  JohoBon  t.  TOw- 
fll^,  80  U.  8.  72,  20  L.  Bd.  485;  St  Louis 
Smelting  Go.  v.  Kemp,  101  U.  636,  26  L. 
Bd.  875;  Shepley  y.  Qovran,  91  U.  S.  840, 
23  L.  Bd.  424;  Qnlnby  t.  Conlan,  104  U.  S. 
420,  26  li.  Bd.  800;  Silver  Bow  M.  &  M.  Co. 
T.  Olarfe,  5  Hont  878,  ff  Fac.  670;  Colbum 
T.  Northern  Pac  R.  R.  Co.,  13  Mont  476,  84 
Fac.  1017;  Hoore  v.  Northern  Pac.  B.  R.  Co., 
18  Mont  290,  45  Fac.  215;  'Paw&  y.  Sla,  24 
Mont  248.  61  Pac.  468;  Small  t.  Bakestraw, 
28  Mont  418,  72  Fac  746,  101  Am.  St  B^ 
601. 

It  18  also  aa  well  settled  by  the  adjudicat- 
ed cases  and  text-writers  that  the  fraud  In 
respect  to  which  relief  will  be  granted  In 
any  case  most  have  been  practiced  npini  the 
unsuccessful  party,  witii  the  result  titiat  he 
bas  been  prevented  from  fully  and  fairly 
presenting  bis  case  for  conslderattm.  In 
abort,  the  altnatlon  In  the  case  must  bare  been 
sncb  that  there  bas  nerer  been  a  dedalon  in 
E  real  contest  over  tbe  matter  In  controversy. 
The  fraud  must  have  been  extrinsic  and  col- 
lateral to  the  matter  tried  by  the  department, 
and  not  In  a  matter  tried  upon  Ita  merits  and 
up(m  which  tbe  dedsion  was  rendered.  Unit- 
ed  States  t.  Tbroi&morton,  98  TJ.  S.  61,  25 
111  Ed.  08 ;  Vance  t.  Burbank,  101  n.  S.  514, 
25  L.  Ed.  929;  Lee  T.  Johnson,  116  U.  S.  4ft, 
6  Sup.  Gt  249,  29  L.  Ed.  570;  Tbomtim  v. 
Peery  (Obi.)  64  Pac.  649;  Cagle  t.  Dunham 
(WaBh.)  78  Pac.  661-  United  States  v. 
Throckmorton,  supra,  was  a  suit  brought  to 
set  aside  and  declare  void  a  conflrmatlon  by 
the  board  of  laud  commissioners  of  private 
land  claims  of  CaUfomla,  of  a  claim  of  one 
BichardBon  under  a  Mexican  grant  Tbe 
ground  of  the  action  was  that  the  decision  of 
the  board  had  been  obtained  by  fraud.  Tbe 
specific  fraud  alleged  was  that  Richardson 
had  obtained  from  Mlcheltorena,  the  former 
political  chief  of  California  under  the  Mexi- 
can government  a  grant  to  the  lands  In  con7 
troversy  falsely  and  fraudulently  antedated 
80  as  to  Impose  on  the  commissioners  the  be- 
lief that  it  had  been  made  at  a  time  when 
Mlcheltorena  had  power  to  make  It  It  was 
alleged  that  perjured  depositions  were  pro- 
cured and  filed  along  with  the  fraudulent 
grant  The  court,  In  deciding  tbe  case,  adopt- 
ed the  view,  and  correctly,  we  think,  that 
cases  arising  out  of  controversies  over  public 
lands  and  involving  the  validity  of  determi- 
nations of  the  officers  of  the  land  department, 
are  governed  by  the  principles  applicable  to 
ordinary  suits  In  equity  brought  to  set  aside 
Judgments  obtained  by  fraud.  It  states  the 
general  rule  thus:  "If  the  court  has  been 
nristaben  In  tbe  law,  there  is  a  remedy  by 
writ  of  error.  If  the  Jury  has  been  mis- 
taken In  the  facts,  there  is  the  same  remedy 
by  motion  for  new  trial.  If  there  has  been 
evidence  discovered  since  the  trial,  a  motion 
for  a  new  trial  will  give  appropriate  relief. 
But  all  these  are  parts  of  tin  same  proceed- 


ing, reBef  is  given  In  tbe  same  suit  and  tbe 
party  is  not  vexed  another  suit  for  tbe 
same  matter.  So,  In  a  suit  in  dianeery,  on 
proper  showing,  a  reheating  Is'  granted.  If 
the  Injury  complained  of  is  an  erroneons  de- 
cision, an  appeal  to  a  higher  court'  ^ves< 
opportunl^  to  correct  the  error.  If  new  evi- 
dence Is  discovered  after  the  decree  has  be- 
come final,  a  bill  of  review  on  thai  grouaA 
may  be  filed  within  the  rules  prescribed  by- 
law on  that  subject  Here,  again,  theae  pro- 
ceedings are  all  part  of  the  same  suit,  and 
tbe  rule  framed  for  the  repose  of  society. 
Interest  relpubllcse  ut  sit  finis  lltinm*  Im  not 
violated.  But  there  Is  an  admitted  excep- 
tion to  tlila  general  rule.  In  cases  where^  by 
reason  of  some  thing  done  by  tbe  succeenfn} 
party  to  a  suit  there  was,  in  fact  no  ad- 
versa^  trial  or  decision  of  tbe  issue  In  tbe 
case.  Where  the  unsuccessful  party  has  beeir 
prevented  from  exhibiting  fully  his  case,  by 
fraud  or  deception  practiced  on  him  by  bis 
opponent,  as  by  keeping  him  away  from 
court,  (by)  a  false  promise  of  a  compromise; 
or  where  the  defendant  never  had  knowledge 
of  the  suit  being  kept  in  ignorance  by  the 
acts  of  the  plaintiff;  or  where  an  attorn^ 
fraudulently  or  without  authority  assumes  to 
represent  a  party  and  connives  at  his  defeat: 
or  where  tbe  attorney  regularly  onployed 
corruptly  sells  out  his  cllenfa  Interest  to 
the  other  side;  tb^  and  similar  cases  which 
show  that  there  has  never  been  a  real  con- 
test In  the  trial  or  bearing  of  tbe  case,  are 
reasons  for  wbicb  a  new  suit  may  be  sus- 
tained to  set  aside  and  annul  tbe  ft>Tm» 
Judgment  or  decree,  and  open  the  case  for  a 
new  and  fair  hearing.  ♦  *  ♦  On  tbe  other 
band,  the  doctrine  Is  equally  well  settled  that 
the  court  will  not  set  aalde  a  Judgment  be- 
cause it  was  founded  on  a  fraudulent  In- 
strument, or  perjured  evidence,  or  for  any 
matter  which  was  actually  presented  and 
considered  In  the  Judgment  assailed." 

In  Vance  v.  Burbank,  snpra,  It  Is  said  In 
the  same  connection:  "The  appropriate  of- 
ficers of  the  Land  Department  have  been 
constituted  a  special  tribunal  to  decide  such 
questions,  and  their  decisions  are  final  to  the 
same  extent  that  those  of  other  Judicial  or 
quasi  Judicial  tribunals  are.  It  has  also  been 
settled  that  the  fraud  In  respect  to  which  re- 
lief will  be  granted  in  this  class  of  cases, 
must  be  such  ns  bas  been  practiced  on  the 
unsuccessful  party  and  prevented  him  from 
exhibiting  bis  case  fully  to  the  department/ 
so  that  It  may  properly  be  said  that  there 
has  never  been  a  decision  in  a  real  contest 
about  the  subject-matter  of  inquiry.  False 
testimony  or  forged  documents  even  are  not 
,enough.  If  the  disputed  matter  has  actually 
been  presented  to  or  considered  by  the  ap- 
propriate tribunal."  Again,  in  Quinby  v. 
Conlan,  supra,  the  court  through  Mr.  Justice 
Field  said:  "For  mere  errors  of  Judgment, 
ns  to  the  weight  of  evidence  on  these  sub- 
jects, by  any  of  the  subordinate  officers,  the 
only  remedy  is  by  an  appeal  to'  hla  saperlor 
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of  tbe  d^artment  The  coarts  cannot  exeiv 
ctse  any  direct  appellate  Jariadlctlon  over  tba 
rallngB  of  those  officers,  or  of  tfaelr  superior 
In  tlie  department  In  such  matters,  nor  can 
tlier  reverse  or  correct  tbem  In  a  collateral 
proceeding  between  private  parties.  In  tills 
caae  the  allej^atlon  that  false  and  fraudulent 
representations,  as  to  tbe  settlement  of  the 
plaintiff,  were  made  to  tbe  officers  of  tbe 
lAod  Department,  is  negatived  by  tbe  finding 
of  the  court  It  would  lead  to  endless  lltl- 
sstion  and  be  fruitful  of  evil  If  a  supervisory 
power  were  vested  in  the  courts  over  the 
action  of  the  numerous  officers  of  tbe  Land 
Department,  on  mere  questions  of  fact  pre- 
sented for  tbelr  determination.  It  is  only 
when  those  officers  have  misconstrued  the . 
law  applicable  to  the  case,  as  established 
before  the  department  and  thus  have  denied 
to  parties*  rights  which,  upon  a  correct  con- 
struction, would  have  been  conceded  to  tbem, 
or,  where  mlsrepresentattons  and  fraud  have 
been  practiced,  necessarily  affecting  their 
judgment  that  the  courts  can,  in  proper  pro- 
ceeding. Interfere  and  refuse  to  give  effect  to 
their  action.  On  this  subject  we  have  r» 
peatedly  andwithemptiaslsexpressedouropln- 
losit  and,  the  matter  should  bedeemedsettled, 
*  *  *  And  we  may  also  add  in  this  con- 
nectiim,  that  tbe  misconstruction  of  the  law 
by.  tbe  oQcws  of  ttie  d^nrtment,  which  will 
antborlxe  tbe  Interference  of  the  court,  must 
be  clearly  manifest,  and  m>t  alleged  upon  ft 
'ponlble  finding  of  tbe  facts  from  tba  evl- 
denee  different  from  that  reached  by  them.'* 
Tbe  mle  applicable  U  thus  stated  by  Mr. 
Herman  in  his  work  on  Estoppel  and  Res 
Judicata:  "Sec.  896.  In  every  Utlgsted 
case  wbere  tbe  In  tercets  Involved  are  large 
there  Is  generally  conflicting  erldenoe^  Wlt- 
neesee  looking  at  the  same  transaction  from 
different  standpohita  give  different  accounts 
of.  It.  The  statements  of  some  ore  un- 
oonsdondy  affected  by  their  wishes,  btves  « 
prtdudlcee.  Some,  from  defective  recollec- 
tion, will  blend  what  they  themaelvee  saw 
at  beard  with  what  tb^  ba-r*  received  from 
tile  narration  of  others.  Uncertainty  as  to 
tbe  tnifli  In  a  cmtested  case  will  ttins  ftrise 
CMm  ttie  imperfection  of  hnraan  testimony. 
In  addition  to  this  aonrce  of  nncwtalnty  may 
be  added  tbe  possibility  of  the  perjury  of 
witnesses  and  the  fabrication  of  documents, 
nie  cnpl^ty  of  some  and  the  corruption  of 
otbers  may  lead  to  tiie  use  of  the  culpable 
means  of  gaining  a  causow  But  every  liti- 
gant enters  npon  the  trial  of  a  cause  knowing 
not  merely  tbe  uncertainty  of  human  testi- 
mony when  honestly  given,  but  that,  if  be 
has  an  unscrupulous  antagonist,  be  may 
bare  to  encounter  fraud  of  this  charactw. 
He  takes  the  chances  of  establlshli^  his  case 
by  opposing  testimony,  and  1^  subjecting  his 
(qqwnent's  witnesses  to  tbe  scrutiny  of  a 
certain  cross-examination.  Tlie  case  Is  not 
flie  less  tried  on  Its  merits,  and  "tiie  judg- 
ment rendered  Is  none  the  less  conclusive^  by 


reason  of  the  fa  Ise  testimony  proa  uced. 
Thus,  If  an  action  be  brought  upon  a  promis- 
sory note,  and  issue  be  joined  on  its  execu- 
tion, and  judgment  go  for  the  plaintiff,  and 
there  Is  no  appeal,  or  If  an  appeal  be  taken 
and  the  judgment  be  affirmed,  the  judgment 
is  conclusive  between  the  parties,  although, 
in  fact,  the  note  may  liave  been  forged,  and 
the  witnesses  who  proved  Its  execution  may 
have  committed  perjury  in  their  testimony. 
The  rules  of  evidence,  the  cross-examination 
of  witnesses,  and  the  fear  of  criminal  prose- 
cution with  tbe  production  of  counter  testi- 
mony, constitute  tbe  only  security  afforded 
by  law  to  litigants  In  such  cases.  A  court  of 
equity  could  not  afterward  interfere  upon 
an  allegation  of  the  forgery  and  false  testi- 
mony, for  that  would  be  to  reopen  the  case 
to  a  trial  upon  tbe  execution  of  the  note, 
which  bad  already  been  sub  judlce  and 
passed  Into  judgment"  The  following  cases 
illustrate  application  of  tbe  rule:  Kent  v. 
Ricards,  3  Md.  Ch.  302;  Wlerlcb  v.  Dezoya, 
2  Oilman  (IH-)  De  Louis  v.  Meek,  2  G. 
Greene  (Iowa)  55,  60  Am.  Dec.  491;  Pearce 
T.  Oln^,  20  Conn.  644;  Smith  v.  Lowry,  1 
Johns.  Ch.  (N.  Y.)  320;  Ross  v.  Wood,  70  N. 
T.  8;  Pico  V.  Cohn,  91  Gal.  129.  25  Pac.  970, 
27  Pac.  587, 13  B.  A.  836,  25  Am.  St  Rep. 
169.  See,  also,  Hnkm.  Ohand.  on  Bes  Judl- 
cata,  I  480  et  seq. 

In  the  case  at  bar  tbe  fraud  npon  which 
tbe  court  permitted  tbe  defendant  to  recova 
18  Inferred  from  the  fftct  that  false  testimwiy 
was  ^ven  at  the  contest  as  to  tlie  character 
of  tbe  defendant's  entry  upon  the  land  In 
controversy.  As  we  have  seen  from  an  ex- 
amination of  tiie  coses  cited,  this  Is  not  sncb 
fraud  as  will  Justify  the  interference  of  a 
court  of  equity.  Tbe  possibility  of  the  pres- 
ence of  perjury  at  any  omtroversy  in  courte 
ia  always  to  be  anticipated,  and  when  a  part^ 
is  awarded  a  trial,  be  must  be  prepared  to 
meet  and  expose  it  Oien  and  there.  The  very 
object  of  tiie  trial  Is  to  ascertain  the  trutb 
from  conflicting  evidence,  and  necessarily  the 
result  of  tbe  inTestigatlmi  is  a  determination 
of  tlw  trati)  or  fiUslty  of  the  stoiy  of  every 
witness  who  has  testified.  The  trial  Is  tbe 
complaining  party's  (^iportunity  to  make  the 
truth  appear,  and  It  he  fails,  being  overborne 
by  perjured  testimony,  be  Is  unfortunate  hut 
nevertiieless  without  remedy.  Pico  t.  Cohn, 
supra.  This  seems  to  be  a  barah  rule,  but 
any  other  would  promote  endl«n  litigation 
and  opai  tbe  door  to  even  greatw  fraud  by 
encouraging  Htlganto  to  attempt  to  set  aside 
judgments  after  the  evidence  upon  which 
they  rest  has  been  destroyed  or  lost  by  lapse 
of  tim&  Tbe  cases  of  Pico  v.  Cohn,  Smith 
liowry  and  Ross  v.  Wood,  supra,  are  di- 
rectly in  point  and  we  think  state  tbe  cor- 
rect rule.  Under  the  rule  established  by  tbe 
authorities,  although  the  flnding  that  Ken- 
nedy and  his  witnesses  swftre  falsely  at  tbe 
contest  at  Boseman  be  ever  so  vrell  estab- 
lished by  the  proof,  nevertheless  It  Is  wboUy 
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Jmmaterlitl  and  does  not  warrant  the  judg- 
ment of  the  district  court  Nor  does  the 
(act  that  the  court  found  upon  the  evidence 
that  the  settlement  of  defendant  was  prior 
to  that  of  Kennedy.  But,  conceding  the  rule 
to  be  that  a  Judgment  may  be  overturned  on 
the  ground  alleged,  the  allegations  and  proofs 
offered  mpstbeBometbtngmorethanamerere- 
hearlng  upon  substantially  the  same  case  sub- 
mitted at  the  hearing  which  resulted  In  the 
judgment  complained  of.  Here  nothing  Is 
presented  for  determination  other  than  the 
question  decided  by  the  Land  Department,  to 
vlt:  the  truth  of  the  statements  of  the  wit- 
nesses  who  testified  at  the  hearing.  It  Is 
true  that  some  additional  witnesses  testlfled 
in  the  district  court,  but  their  testimony  was 
entirely  cumulative  and  Impeaching  in  char- 
acter, and  upon  this  feature  of  the  case  the 
findings  and  Judgment  of  the  district  court 
are  the  result  of  a  different  conclusion 
reached  upon  practically  the  same  facts  sub- 
mitted to  the  Land  Department.  Said  Mr. 
Justice  Field  in  Lee  t.  Johnson,  supra:  "A 
Judicial  Inquiry  as  to  the  correctness  of  such 
conclusions  would  encroach  upon  a  Juris- 
diction which  Congress  has  devolved  ex- 
dutiveiy  upon  the  department.  It  Is  <ml7 
when  fraud  and  Imposition  have  prevented 
the  unsuccessfnl  i^rty  In  a  contest  from  fully 
presenting  bis  case,  or  the  officers  from  tally 
considering  It,  that  a  court  will  look  Into  the 
evidence.** 

8.  Nor  do  we  think  that  flie  officers  of  the 

Land  Department  mlsoonstmed  or  misapplied 
the  law  to  the  facts  found  by  ttiem.  The 
determinative  fact  found  wat  the  priority  of 
Kennedy's  settlement  So  far  as  concerns 
bU  entry  upon  the  N.  W.  \i  of  the  W.  % 
of  section  85,  It  was  lawful  The  finding 
that  he  was  there  first  was  binding  npon  the 
district  court  eveai  though,  if  the  matter  had 
been  submitted  as  an  original  qneatlon.  that 
court  might  have  found  otherwise^  as  It  did. 
This  fact  having  been  established,  the  de- 
cision of  the  department  that  the  record 
entry  made  at  the  land  office  was  not  void 
but  amendable,  did  not  prejudice  the  defwd- 
ant  in  any  way,  for  It  did  not  derive  him 
ot  ai^  right  Under  thedrcumstanceshehad 
BO  ilgtit  ot  entry,  and  the  condiUoa  of  the 


record  was  for  this  reason  a  question  solelf 
for  the  government  and  If  these  officers 
wroi^ly  decided  It  this  fact  furnished  do 
ground  for  complaint  by  defendant  The  !&• 
dividual  citizen  has  no  right  to  complain  it 
the  government  is  willing  that  Kennedy's 
heirs  retain  the  land  which  he  obtained  with- 
out strict  compliance  with  the  law  and  the 
rules  of  the  department.  Nor  does  It  matter 
that  the  entry  was  not  in  fact  amended  by 
the  local  officers,  as  was  snggested  by  Ihe 
Secretary  of  tiie  Interior  in  his  opinion. 

For  the  same  reason  the  defendant  cannot 
complain  of  the  decision  that  the  entry  was 
not  void  for  that  Kennedy  was  a  tre^Msser 
upon  lot  0,  section  34,  or  that  he  had  superior 
equities  by  reason  of  his  ^rchase  of  the 
High  Nose  allotment  Whether  this  latter 
conclusion  was  reached  by  Ignoring  the  tres- 
pass or  upon  the  theory  that  his  occupancy 
of  the  allotment  originally  wrongful,  was 
made  good  from  its  Inception  by  relation,  by 
the  approval  and  recognition  of  the  relin- 
quishment on  October  14,  ISSS,  it  furnishes 
the  defendant  no  ground  to  complain.  Id 
any  event  if  Kennedy's  occupancy  of  lot  5. 
section  34,  was  wrongful,  the  defendant  can- 
not be  heard  to  say  that  his  alleged  occupan- 
cy was  of  any  higher  cfaaract^.  But  how- 
ever this  may  be,  the  disposition  of  this  mat- 
ter was  for  the  government  and  defendant 
has  no  ground  to  complain  that  an  orer- 
si^t  on  the  part  of  the  officers  of  ttie  govern- 
ment  deprived  him  of  any  right  when,  as  a 
matter  of  fact  he  had  no  right  The  district 
ooart  we  think,  was  in  error  in  deciding 
the  case  as  it  did.  At  the  close  of  defend- 
ant'a  evidence  the  plaintiff  requested  the 
court  to  find  In  h»  favmr.  This  It  shnold 
have  done,  since  the  defendant  did  not  make 
out  a  case  upon  whidt  he  was  mtltled  to  re- 
cover. 

The  Judgment  and  order  ar^  therefore^  re- 
versed, and  the  cause  is  remanded  to  be  pro- 
ceeded with  In  accordance  with  the  snsgc^ 
tions  herein. 

Beversed  and  iwnanded. 

HOLLOWAT,  J.,  concurs.  HILBURN,  J., 
not  having  been  present  at  the  aKsvmeDt. 
takee  no  part  la  this  dedtiwu 
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STATE  ex  Tel.  YOUNO  t.  8X7PBRXOB 
COUBT  OF  KINO  COUNTY  et  aL 
Supreme  Coart  of  Washington.  Jnly  7,  1906.) 

Certiorabi— Tempokabt  Injunction— Disso- 
lution—Review. 

Under  Ballin^r's  Ann.  Codes  &  St  i 
6500,  stibd.  3.  allowing  an  appeal  from  an  order 
vacating  a  temporary  injunction  in  case  the 
court  shall  have  found  on  the  hearing  that  the 
party  against  whom  the  injunction  was  sought 
was  insolvent,  an  order  dissolving  a  temporary 
injanction  on  motion,  where  the  conrt  made  no 
finding  ae  to  defendant's  insolvency,  was  not 
zeviewable  on  certiorari. 

Certiorari  by  the  state,  on  relation  of  J.  L. 
Young,  against  the  snperlor  court  of  King 
county  and  another,  to  review  an  order  vacat- 
ing a  temporary  Injunction  restraining  the 
city  of  Colombia  from  grading  one  of  Its 
streets  to  the  damage  of  relator's  abutting 
property.   Writ  discharged. 

Willett  &  Willett,  for  relator.  Anthony 
H.  Amtson,  Arthur  P.  Bedman«  and'F.  A. 
Gllman,  for  respondents. 

BUDKIN.  J.  The  relator  brongjit  an  ac- 
tion In  the  snperlor  conrt  of  King  county  to 
restrain  flie  dty  of  Columbia  from  grading 
one  of  the  dty  streets,  upon  the  ground  tbat 
such  grade  would  damage  the  relator's  abut- 
ting property,  and  such  damage  bad  not  beoi 
ascertained  or  paid  In  the  mode  required  by 
the  Constitution.  A  hearing  was  bad  on  a 
motion  for  a  temporary  Injunction, '  after 
notice,  and  upon  such  bearing  the  applica- 
tion was  denied.  The  rdator  thereupon  ap- 
plied to  this  conrt  for  a  writ  of  review  to 
review  the  order  denying  the  motion  for  a 
temporary  Injunction.  The  writ  was  al- 
lowed, and  the  eitlre  record  Is  now  before  us. 

The  first  question  tor  ccmslderallon  is: 
Should  the  writ  of  review  issue  In  a  case  such 
as  this?  "Independent  of  l^slatlon,  and  up* 
on  prindple  as  well  as  authority,  It  la  be- 
lieved that  the  doctrine  Is  that  an  order  either 
granting  or  refusing  a  prellmlnaiy  Iniunctlon, 
bel^  merely  an  Interlocutory  order  made 
during  the  pntgresB  of  the  case,  does  not 
partake  <^  the  nature  of  a  final  judgment 
or  decne  to  such  an  extent  as  to  warrant  an 
appeal  therefrom,  or  to  justify  a  court  of 
review  in  revising'  the  action  of  the  inferior 
court  upon  such  question."  8  High  on  In- 
junctions, i  1088.  'The  issuance  of  a  prelim- 
inary injunction,  which  will  put  restraints 
upon  the  defendant  before  the  rights  of  the 
parties  have  been  fully  investigated  and  trlei, 
rests  solely  in  the  discretion  of  the  chancellor, 
and  as  a  genera]  rule  his  action  In  ordering 
or  denying  a  preliminary  Injtmction  win  not 
be  reviewed  on  appeal  or  otherwise  con- 
troUed.'*  10  Bnc.  of  PI.  &  Pr.  p.  988.  The 
L^slatnres  of  many  of  the  states  have 
provided  for  appeals  in  such  cases  In  one 
form  -or  another.  Balllnger's  Ann.  Codes  ft 
St.  I  6S00,  subd.  8.  allows  an  appeal  "from 
any  order  granting  or  denying  a  motion  for 
a  temporary  injunction,  beard  upon  notice 


to  the  adverse  party,  and  trom  any  order 
vacating  or  refusing  to  vacate  a  temporary 
Injunction:  Provided,  that  no  appeals  shall 
be  allowed  from  any  order  doiylng  a  motlcm 
for  a  temporary  injunction  or  vacating  a  tem- 
porary Injunction,  unless  the  jud^^  of  the 
superior  court  shall  have  found,  upon  tiie 
hearing,  that  the  party  against  wh«n  tiie 
Injunction  was  8oi^;ht  was  insolvent.**  There 
Is  no  finding  of  Insolvency  In  this  case,  and  it 
Is  conceded  that  no  appeal  would  Jie.  Colby 
V.  Spokane,  12  Wash.  090,  42  Pac.  112; 
Anderson  v.  McGregor,  86  Wash.  12^  78 
Pac.  T76. 

Why  did  the  L^slatnre  deny  an  ai^ieal, 
exceiit,  In  cases  of  Insolvency?  It  seems  to 
us  the  reason  Is  obvious.  It  was  not  because 
the  T^slature  had  already  provided  another 
method  for  the  review  of  such  orders,  nor 
because  It  contemplated  a  dllferwt  method 
of  review  in  the  future,  but  because  It  deemed 
an  appeal  from  the,  final  judgment,  or  an 
action  at  law  tor  damages,  an  adequate 
remedy  in  snch  cases.  In  otber  words,  it  Is 
plain  to  us  that  the  Legislature  Intended 
tiiat  such  orders  should  not  be  subject  to 
review  In  this  court  In  any  form,  exc^  on 
appeal  from  the  final  judgment  The  power 
of  tills  court  to  review  Interlocnbvy  orders 
and  the  method  of  review  are  purely  statu- 
tory, and.  when  It  Is  at^arent  tbat  the 
Legislature  Intended  that  a  particolar  order 
should  not  be  subject  to  review  here,  we  are 
entirely  without  jurisdiction  In  the  pronises. 
Tbe  relator  contends,  however,  that  consti- 
tutional questions  are  involved  in  tills  case, 
and  that  a  different  rule  applies.  It  Is  true 
the  relator  based  his  right  of  action  in  the 
court  below  upon  the  ground  that  the  defend- 
ant waa  about  to  damage  his  property  In  vto- 
laU<u  of  tbe  Constitution  of  tbe  state,  but 
It  is  equally  true  that  this  claim  has  bemi 
denied  by  a  court  of  cunpetoit  jurisdic- 
tion. Unless  the  law  otherwise  provides, 
property  rights  which  are  safeguarded  by  the 
Constitution  do  not  stand  iqion  a  different 
footii^  flrom  property  rlghte  which  are  safe- 
guarded by  the  common  or  statute  law.  All 
such  rl^ts  are  protected  by  the  same  courts 
uid  by  the  same  procedure.  In  support  of 
this  contention,  the  relator  cited  State  ex  reL 
Smith  V.  Superior  Court,  26  Wash.  278,  66 
Pac.  886;  hut  we  think  that  case  Is  readily 
distinguished  from  the  case  at  bar.  ^e 
court  there  had  under  review  an  order  of 
the  snperlor  court  which  permitted  the  de- 
fendant to  damage  the  relator's  property  and 
substituted  a  bond  for  tlie  damages  which 
the  Constitution  declares  must  be  paid  in  ad- 
vanc&  The  order  was  to  all  Intmto  and 
purposes  a  final  order,  and  the  right  of  re- 
view in  such  cases  Is  governed  by  entirely 
different  principles.  In  State  ex  rel.  Barnard 
V.  Board  of  Bducation,  19  Wash.  8,  62  Pac. 
817,  40  Ii.  B.  A.  817,  67  Am.  St  Rep.  706,  the 
writ  was  Issued  in  aid  of  the  appellate  jur- 
isdiction of  this  court,  and  the  decision  has 
no  application.   In  State  ex  reL  Cann  r. 
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Moore,  28  Wash.  276,  62  Pac.  76»,  the  writ 
waB  issued  to  review  a  final  judgment.  In 
Swope  V.  Seattle,  35  Wash.  60,  76  Pac.  517, 
this  court  reviewed  the  action  of  the  superior 
court  in  requiring  an  additional  bond  to  be 
filed  aB  a  condition  precedent  to  the  contin- 
uance of  a  temporary  injunction.  It  must 
be  confessed  that  the  decision  in  that  case 
tends  to  sustain  tlie  contention  of  the  relator 
here.  If  we  may  review  the  action  of  the 
superior  court  In  fixing  the  amount  of  the 
bond  on  an  application  for  a  temporary  in- 
junction, there  would  seem  to  be  no  good  rea- 
son why  we  should  not  review  any  question 
of  law  or  fact  involved  in  the  application  In 
the  same  manner.  The  remedy  by  writ.of  re- 
view was  not  discussed  in  Swope  v.  Seattle 
further  than  to  cite  State  ex  rel.  Smith  v.  Su- 
perior Court,  supra,  and,  for  the  reasons  we 
have  stated,  we  do  not  think  that  the  Smith 
Case  sustains  the  conclusion  announced  in  the 
Swope  Case.  But,  however  this  may  be,  af- 
ter further  consideration,  we  are  satiffied 
that  the  L^islature  never  intended  that 
this  court  should  review  orders  denying  tem- 
porary Injunctions  in  this  manner,  and  the 
case  cited  will  no  longer  be  recognized  as 
authority  for  such  a  proceeding. 

We  do  not  propose  to  discuss  the  merits 
of  this  application,  but  we  think  the  case 
before  us  demonstrates  the  dangers  that  may 
arise  from  the  indiscriminate  exercise  of  the 
power  to  Issue  such  writs.  The  decision 
soi^bt  to  be  reviewed  la  sustained  by  a  clear 
preponderance  of  the  testimony.  There  Is 
not  even  a  pretenAe  that  the  court  abused  Its 
discretion,  and  the  application  Is  wholly 
without  merit  Notwithstanding  this,  the 
relator  has  tied  the  hands  of  one  of  the  mu- 
nicipalities of  the  state  for  a  considerable 
length  of  time,  with  what  resulting  damage 
we  do  not  know.  The  municipality  has  no 
security  for  the  damage  sustained — not  even 
for  the  costs  in  this  court — and  we  must 
not  lose  sight  of  the  fact  that  both  parties 
to  the  eontrororsy  have  rights  which  the 
courts  must  respect.  This  court  has  affirmed 
and  reafiHrmed  the  doctrine  that  a  corporation 
cannot  damage  property  without  flist  making 
compensation,  and  that  Injunction  Is  the 
proper  remedy  to  protect  the  property  rights 
of  the  citizen.  Whether  or  not  the  property 
owner  Is  entitled  to  an  injunction  presents 
solely  a  question  of  fact  and  ordinarily  the 
superior  courts  may  be  relied  on  to  protect 
the  constitutional  rights  of  the  citizen  until 
the  case  reaches  this  court  by  appeal.  It 
is  true  these  courts  may  err  and  deprive  a 
party  of  his  constitutional  rights,  but  for 
that  matter,  so  may  this  court  Scott  t.  Mc- 
Neal,  5  Wash.  309,  SI  Pac.  873,  34  Am.  St 
Rep.  803.  This  is  one  of  the  inherent  defects 
In  every  Judicial  system.  There  Is  always 
the  poFslbillty  of  error  and  consequent  wrong 
and  injury,  until  the  conclusive  presumption 
of  regularity  and  righteousness  attaches  to 
the  final  Judgment  of  the  court  of  last  resort 
But  this  affords  no  reoaon  why  appelate 


courts  should  Interpose  or  Interfere  until 
cases  come  properly  before  them.  There  Is  a 
growing  tendency  among  attorneys  to  aak 
this  court  by  means  of  some  extraordinary 
writ  to  supervise  and  control  every  act  of  the 
trial  Judge,  from  the  first  step  in  the  cause 
until  the  final  Judgment  la  entered.  Such 
practice  tends  to  retard  rather  than  promote 
the  administration  of  Justice  and  is  not  to 
be  commended. 

For  the  reasons  stated  the  writ  was  Im- 
provldently  Issued,  and  tbe  same  Is  according- 
ly dismissed. 

MOUNT.  0.  J.,  and  DUNBAEl,  ROOT. 
CBOW,  HADLBT.  and  FULLEBTON,  JJ, 

concur. 


(4S  Wash.  IE) 

STATE  ex  rel.  ROBfANO  v.  YAKET.  Judge. 
(Supreme  Conrt  of  Washington.  June  28, 1906.) 

L  MANDAUnS— INTIEBEST  OF  ReLATOS. 

Under  Ballioger's  Ann.  Codes  &  8t  i 
6G05,  permitting  any  person  to  make  complaint 
that  a  crime  has  been  committed,  a  person  who 
has  made  such  a  complaint  to  a  mai^istrate 
who  has  refused  to  act  has  a  snfficient  inter- 
eat  in  the  matter  to  entitle  bim  to  institute 
mandamus  proceedings  to  compel  the  magistrate 
to  act. 

[Ed.  Note. — For  cases  Id  point,  see  vol.  33, 
C^t  Dig.  Mandamus,  SS  65,  56.] 

2.  CaiUINAI.  liAW—PBELIinNABT  GOKPUXltT 
— DUTTT  OP  CoinilTTINO  MAGISTBATe. 

Under  Ballinger's  Ann.  Codes  &  St  S  6695. 
making  it  the  duty  of  a  magistrate,  when  omi- 
plaint  is  made  to  him  of  the  commission  of  a 
criminal  offense,  to  examine  the  complainant 
on  oath,  reduce  the  oomplaint  to  writioc.  and 
issue  a  warrant  If  U  shall  appear  that  any  of- 
fense has  been  committed,  it  is  the  duty  of  the 
magistrate  to  determine  for  himself  whether  an 
offense  has  been  committed,  and  if  he  finds  this 
Co  be  80  he  most  issue  a  watrant.  and  ha  has 
no  right  to  turn  the  matter  of  the  issnanee  of  a 
warrant  over  to  the  prosecuting  attorney  and 
refuse  to  act  on  the  ground  that  that  officer 
should  determine  whether  a  pnwecotiott  should 
be  iostitated. 

3.  Mandahus— Fazlubb  to  Makk  Retubh. 

Where,  on  application  for  mandamus,  no 
return  is  made  to  the  writ  grounds  of  defense 
merely  stated  In  respondent^  brief  cannot  be 

considered. 

[Ed.  Note. — For  cases  in  point,  see  voL  33. 
CenL  Dig.  Mandamus,  IS  344-^353.] 

4.  SAira— SooFE  or  BnuDT— Courmjiia  Of- 
ficial Action. 

While  the  Supreme  Court  cannot  by  man- 
damus control  the  exercise  of  judicial  discre- 
tion, it  has  power  to  compel  a  coamitting  mwls- 
trate  to  take  some  action  upon  a  complaint  pre- 
sented to  him  tending  to  show  the  commission 
of  a  crime. 

[Ed.  Note. — For  cases  in  point  see  voL  33, 
Cent.  Dig.  Mandamus.  §  122.] 

5.  Same  —  Judqes  as  Couiiittino  Uaqis- 
TBATES— Acting  Odtside  of  Codntt. 

Const  art.  4.  S  6.  declares  that  snpeiior 
courts  "and  their  judges"  shall  have  authority 
to  issue  'jertain  writs,  and  section  23  provides 
thut  court  commissioners  shall  have  the  same 
authority  as  "Judges  of  superior  courts  at 
chambers."  Laws  1891,  p.  92,  a  54,  {  5.  pro- 
vides that  a  Judge  may  exercise  out  of  court 
the  powers  expressly  conferred  upon  a  judge 
as  coQtradlstingnished  from  a  conrt  Bellinger  a 
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Ann.  Codes  &  St.  i  6500,  allows  appeals  from 
certain  determinations  by  the  miperior  conrt  "or 
a  judge  thereof."  Section  6695  provides  that 
any  person  may  make  a  complaint  to  a  justice 
of  the  peace  or  a  judse  of  the  superior  conrt 
that  a  criminal  offense  has  been  committed, 
and  that,  if  sncfa  is  fonnd  to  be  the  case,  a 
warrant  shall  Issae.  Snch  an  application  was 
made  to  a  vlsitioK  jadge  presiding  outside  the 
county  for  which  he  was  elected,  and  was  made 
to  him  in  his  capacity  as  committing  magistrate. 
The  Judge  refused  to  Issue  a  warrant  or  con- 
aider  the  application  therefor  on  Its  merits, 
and  mandamus  was  instituted  to  compel  him 
to  do  so.  Held  tiiat,  as  under  the  atatutory 
and  constitutional  provisions  quoted,  there  ia  a 
distinction  between  a  conrt  ana  the  judge  there- 
of, and  as  the  application  for  a  warrant  was 
made  to  the  judge,  as  such,  Etnd  not  to  the 
court,  mandamus,  if  granted,  wonld  have  to  run 
against  the  judge  peHonally,  and  would  not 
issue  to  compel  bim  to  leave  his  own  county 
and  go  to  another  for  the  sole  purpose  of  hear- 
ing the  application  for  a  warrant. 

Mandanma  proceedlnga  1^  tbe  state  of 
Wasblngton,  on  the  relation  ot  Matteo  Bo- 
mano,  against  John  B.  ITakey,  as  Judge. 
Writ  denied. 

William  0.  Keith  (F.  R.  Conway,  of  cotm- 
sel),  for  plaintiff.  Kenneth  UacKlntosli,  for 
defendant 

RUDKIN,  J.  This  is  an  original  applica- 
tion for  a  writ  of  baandomus.  The  following 
facts  are  alleged  In  support  of  the  petition: 
That  on  the  2eth  day  of  October,  1904,  the 
relator  was  tried  In  the  superior  court  of 
King  county  for  the  crime  of  assault  with  In- 
tent to  murder,  was  found  guilty  as  charged, 
and  sentenced  to  Imprisonment  In  the  peni- 
tentiary at  hard  labor  for  the  term  of  14 
years,  and  that  the  Judgment  of  conviction 
has  been  affirmed  by  this  court;  that  the 
relator  was  convicted  of  said  charge  solely  up- 
on the  testimony  of  Mrs.  Seoastlan  Uccl  and 
Gonchetta  Rosetta,  who  testified  on  the  trial 
thereof  that  the  relator  had  admitted  and 
confessed  to  them  that  be  shot  and  cut 
Sebastian  ITccl,  the  prosecuting  witness  named 
In  the  information  upon  which  said  convic- 
tion was  had;  that  after  the  affirmance  by 
this  conrt  of  the  judgment  against  him  the 
relator  applied  to  the  prosecuting  attorney  of 
King  county  for  a  criminal  complaint  char- 
ging the  said  Mrs.  Sebastian  Uocl  and 
Conchetta  Rosetta  with  the  crime  of  perjury, 
and  produced  before  said  prosecuting  attor- 
ney witnesses,  to  the  number  of  16,  who  de- 
tailed to  said  officer  the  various  conversations 
had  with  said  Uccl  and  Rosetta  relative  to 
their  testimony  given  on  the  trial  of  the  re- 
lator on  said  charge.  In  which  conversations 
said  Uccl  and  Rosetta  admitted  that  they 
bad  testified  falsely  In  the  matters  herein  set 
forth,  and  that  said  prosecntlng  attorney  re- 
fused to  issue  said  complaint  or  to  permit 
one  to  be  Issued;  that  thereafter  the  re- 
lator presented  a  written  complaint  charging 
said  Uccl  and  Rosetta  with  the  crime  of  per- 
jury, to  P.  V.  Davis,  one  of  the  justices  of 
the  peace  of  said  King  county,  and  produced 
before  said  Justice  a  large  numbo-  of  wit- 


nesses who  sigulfled  their  willingness  to  tes- 
tify that  said  Uccl  and  Rosetta  had  told 
them  tbat  they  had  testified  falsely  on  the 
trial  of  the  relator  In  the  matters  complatned 
of,  and  that  said  justice  of  the  peace  re- 
fused to  issue  such  warrant,  stating  tbat  be 
would  not  interfere  with  the  action  of  tbeproa- 
ecutlng  attorney  In  refusing  the  same;  tbat 
thereafter  the  relator  applied  to  Tarlons  oth- 
er JustlceB  of  tbe  j)eace  of  said  county  for 
sncb  warrant  of  arrest  and  tbat  said  several 
Justices  refused  to  Issue  the  same  for  the 
same  reason  as  did  tbe  said  Justice  Darls; 
tbat  thereafter  tbe  relator  applied  to  tbe 
superior  conrt  of  King  county  tm  a  writ  of 
mandamus  against  the  said  Davis  to  compel 
him  to  Issue  said  complaint  and  warrant, 
but  a  demurrer  to  his  appllcatint  was  sustain- 
ed by  the  court  upon  the  gronnd  tbat  said 
Justice  bad  a  right  to  refuse  the  same;  tbat 
thereafter,  and  on  the  4th  day  of  March, 
1006^  the  relator  applied  **to  tbe  Honorable 
John  B.  Tab^,  sitting  as  one  of  tbe  judges 
of  tbe  superior  conrt  of  the  state  of  Washing- 
ton, for  King  county,  and  In  his  capacity  as 
a  committing  magistrate**  fOr  a  similar  com- 
plaint and  warrant  >nd  by  stipulation 
with  tbe  prosecuting  attorn^  submitted  a 
large  number  of  aflMa^ta  of  witnesses  there- 
tofore talten  In  relation  to  the  admissions 
and  confessions  of  the  said  TTcd  and  Bosef- 
ta;  and  that  said  Judge  r^sed  to  issue  said 
warrant  gtvlng  as  bis  reason  tber^or  that 
he  was  at  one  time  a  prosecuting  attorney 
himself,  and  that  be  believed  It  was  the  duty 
of  tbe  prosecuting  attorney  to  make  such  In- 
vestigations, and  tbat  he,  sitting  as  a  commit- 
ting magistrate,  would  not  Interfere  with  the 
duties  or  dpings  of  that  officer.  The  relator 
further  avers  that  he  is  Innocent  of  tbe  crime 
of  which  he  stands  convicted,  tbat  he  is 
ready  and  willing  to  produce  at  the  trial  of 
said  Uccl  and  Rosetta  on  the  charge  of  per- 
jury a  large  number  of  wltn^ses  who  will 
testis  to  tbe  admissions  and  confessions 
above  set  forth,  and  tbat  he  has  no  plain, 
speedy,  or  adequate  remedy  at  law.  The 
application  for  the  writ  was  made  upon  no- 
tice, and  the  prosecuting  attorney  of  King 
county  appeared  In  opposition  thereto.  A  de- 
murrer was  interposed  to  the  petition  on 
the  following  grounds:  (1)  That  the  relator 
herein  is  not  "beneficially  Interested";  (2)  that 
the  petition  does  not  state  facts  sufficient  to 
justify  the  court  In  granting  the  relief  prayed 
for;  and  (3)  that  the  court  Is  without  juris- 
diction to  grant  the  relief  prayed  for.  The 
writ  issued  as  prayed,  but  no  further  re- 
turn has  been  made.  The  sufficiency  of  the 
petition  is  therefore  tbe  only  question  before' 
us  for  consideration. 

Tbe  first  objection  is  that  the  relator  is  not 
a  party  beueficially  Interested.  Of  course, 
tbe  fact  tbat  be  was  convicted  on  tbe  testl- 
money  of  these  witnesses  gives  him  no  spe- 
cial interest  in  this  proceeding.  There  Is 
no  doubt  a  conflict  of  authority  as  to  whether 
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a  private  party  can  be  the  relator  In  an  ap- 
plication for  a  writ  of  mandamua  concerning 
a  public  right  or  duty.  In  dlscuesli^  this 
question  In  State  r.  Gracey,  11  Ner.  223,  the 
court  said:  "Upon  this  proposition  there  is 
an  Irreconcilable  conflict  In  the  decisions  of 
the  courts  of  the  different  states.  In  Maine, 
Massachusetts,  Pennsylvania,  Michigan,  and 
California  they  fully  support  the  position  of 
respondents,  and  hold  that  to  entitle  a  private 
citizen  to  move  for  and  prosecute  the  writ  he 
must  show  that  he  has  some  private  or  spe- 
dal  Interest  to  be  subserved,  or  some  partic- 
ular right  to  be  pursued  or  protected,  Inde- 
pendent of  that  wbicb  he  holds  In  common 
wltb  the  public  at  large,  and  that  it  Is  for  the 
public  officers  to  apply  when  public  rights 
alone  are  to  be  subserved.*  Sanger  v.  Coun- 
ty Commissioners  of  Kennebec,  25  Me.  291; 
Heffner  v.  Commonwealth,  28  Pa.  108;  Well- 
ington's Petitioners,  16  Plclc.  (Mass.)  87,  2fl 
Am.  Dec.  631;  People  v.  Regents  of  Univer- 
sity, 4  Mich.  98;  Cbnroy  v.  Duane,  45  Cal.  607. 
But  we  think  the  better  and  more  reason- 
able rule  is  established  by  the  decisions  of 
the  courts  of  New  York,  Ohio,  Indiana, 
Illinois,  and  Iowa,  which  bold  the  opposite 
doctrine,  and  maintain  that  when  the  ques- 
tion is  one  of  public  right,  and  the  object  of 
the  mandamus  to  procure  the  enforcement 
of  a  public  duty,  the  relator  Is  not  requir- 
ed to  show  that  be  has  any  legal  or  special 
interest  in  the  result;  It  being  sufficient  if 
he  shows  that  he  is  Interested,  as  a  citizen, 
in  having  the  laws  executed  and  the  right 
enforced.  People  v.  Collins,  19  Wend.  (N. 
T.)  56;  People  v.  Halsey,  37  N.  Y.  344;  State 
ex  re!.  Huston  et  al.  v.  CommlBsIoners  of 
Perry  County,  5  Ohio  St  497;  County  of 
Pike  v.  People.  11  III.  202.  City  of  Ottawa 
V.  People,  48  IH.  233;  Hall  ex  rel.  v.  People, 
67  III.  307;  Hamilton  v.  State,  3  Ind.  452; 
State  V.  County  Judge  of  Marshall  County, 
7  Iowa,  ISO."  Section  0605,  Ballinger's  Ann. 
Codes  &  St.,  permits  any  person  to  make 
complaint  that  a  criminal  offense  has  been 
committed,  and,  if  the  magistrate  to  whom 
the  complaint  Is  made  wrongfully  refuses 
to  act  In  the  matter,  we  think  the  party  ap- 
plying for  the  warrant  has  a  sufficient  in- 
terest In  the  performance  of  the  public  duty 
to  compel  action  by  mandamus.  This  Is  es- 
pecially true  where  it  Is  made  to  appear  that 
the  prosecutli^  attorney  ts  reslBtlng  the 
application. 

The  second  objection  is  that  It  does  not 
appear  from  the  petition  that  the  respondent 
refused  to  hear  or  give  proper  consideration 
to  the  evidence  presented.  The  duty  of 
every  magistrate  to  whom  complaint  Is  made 
Is  plain  and  speclQc.  "He  shall  examine  on 
oath  the  complainant,  and  any  witness  pro- 
vided by  him,  and  shall  reduce  the  complaint 
to  writing,  and  shall  cause  the  same  to  be 
subscribed  by  the  complainaut:  aud  if  It 
shall  api>ear  that  any  offense  has  been  com- 
mitted of  which  the  superior  court  haa  ex.- 


elusive  jurisdiction,  the  magistrate  shall  Is- 
sue a  warrant  reciting  the  substance  of  the 
accosatlon,"  etc.  Ballinger's  Ann.  Codes  & 
St  §  66^  Bupra.  It  Is  the  duty  of  every 
ma^strate  to  see  that  false  charges  are'  not 
preferred  against  the  Innocra^  and  that 
criminal  process  Is  not  resorted  to  to  sub- 
serve personal  or  private  ends,  but  It  Is 
equally  his  duty  to  see  that  the  guilty  are 
brought  to  Judgment.  He  may  consult  and 
advise  with  the  prosecuting  attorn^,  and 
it  Is  proper  that  he  should  do  so,  especially 
who-e  questions  of  law  are  involved,  bnt  In 
the  end  he  must  determine  for  himself 
whether  an  offense  has  been  committed  of 
which  the  superior  court  has  exclusive  Juris- 
diction, and.  If  he  so  finds,  he  must  issue  his 
warrant,  whether  the  prosecuting  attorney 
assents  or  dissents.  The  magistrates  of  the 
state  are  conservators  of  the  peace  In  fact  as 
well  as  in  name,  and  In  the  discharge  of  their 
duties  they  are  under  the  direction  and  su- 
pervision of  no  other  officer.  Their  orders 
may  be  reviewed  on  habeas  corpus  (Ballin- 
ger's Ann.  Codes  &  St.  §  5827),  or  upon  the 
statement  filed  by  the  prosecuting  attorney 
containing  his  reasons  In  fact  or  in  law  for 
not  filing  an  Information  (Id.  S  6835),  but  not 
otherwise.  In  this  state,  where  grand  juries 
are  the  exception  and  not  the  rule,  it  is  of 
the  highest  Importance  that  every  charge 
of  violation  of  the  criminal  laws  of  the  state 
should  be  carefully,  conscientiously,  and 
fearlessly  investigated  by  the  officers  charged 
wltb  that  duty,  and  the  theory  that  the  pros- 
ecuting attorneys  of  the  several  counties 
must  determine  first  and  finally  who  shall 
he  prosecuted,  and  who  shall  not,  finds  no 
support  In  the  law.  In  the  light  of  what 
we  have  said,  did  the  magistrate  to  whom  the 
application  In  question  was  made  perform  or 
attempt  to  perform  the  duties  enjoined  upon 
him  by  law?  Manifestly  he  did  not.  He  sim- 
ply determined  that  it  was  the  duty  of  the 
prosecuting  attorney  to  make  the  investiga- 
tion, and  that  be  would  not  interfere  with  the 
duties  or  doings  of  that  officer.  The  respon- 
dent's brief  states  that  he  took  the  matter  un- 
der advisement  and  determined  the  application 
on  Its  merits,  and  In  ^sposlng  of  the  question 
said  many  things  and  gave  many  reasons 
which  do  not  appear  io  the  application  Iwfore 
vs.  These  facts,  If  true,  should  appear  In  the 
return  to  the  writ,  and  not  in  the  argument 
This  court  must  accept  the  record  as  it  finds 
it  and  all  defenses  to  the  application  must  be 
Interposed  at  the  same  time. 

The  sixth  objection  is  that  this  court  can- 
not control  the  exercise  of  discretion  through 
a  writ  of  mandamus.  This  Is  no  doubt  true. 
Whether  a  warrant  should  Issue  or  not  is  a 
question  this  court  will  not  determine,  nor 
can  we  control  the  judgment  or  discretion  of 
tiie  officer  to  whom  the  application  was 
made:  but  we  can  and  will  compel  official 
action  In  a  proper  case,  and,  if  there  were 
no  other  obstacle  In  the  way,  we  would  nn- 
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hesitatingly  Israe  the  writ  commandlDg  the 
magistrate  to  hear  and  determine  the  applica- 
tion presented  to  him  on  the  merits,  instead 
of  casting  the  harden  on  other  shoulders. 

The  third,  fourth,  and  fifth  objections  may 
be  considered  together.  They  are  (3)  that 
this  court  has  no  original  Jurisdiction  to 
issue  writs  of  mandamus  to  admlnstrative 
officers,  nnleas  they  are  state  officers;  (4) 
that  the  respondent  as  a  visiting  judge  had 
no  authority  to  issue  criminal  complaints  or 
warrants  in  King  county;  and  (5)  that,  if  he 
had  such  authority,  having  ceased  to  be  a 
Tisitlng  judge,  his  authority  has  likewise 
ceased.  In  determining  this  question,  we 
must  first  determine  to  whom  the  application 
for  the  warrant  was  made,  as  the  petition 
avers  that  It  was  made  to  the  respondent 
presiding  in  the  superior  court  of  King 
county.  In  tiis  capacity  as  committing  magis- 
trate. The  appllcatioa  might  donbtleas  bare 
been  made  direct  to  the  anperkw  court  of 
King  coimty,  for  every  court  of  criminal 
JurlBdlctlon  Is  a  conservator  of  the  peace. 
Afl  said  by  Chief  Jiutlc«  Mardiall  In  United 
States  T.  Burr,  Fed.  Case  No.  14,692b: 
"It  is  btilered  to  be  a  cwrect  position  that 
the  power  to  commit  tar  oCTenaes  ot  which  It 
has  cognlunce  fa  ttcerclsed  by  every  court 
of  criminal  Jurisdiction,  and  that  oonrta,  as 
well  as  individual  magistrates,  are  conserva- 
tors of  the  peace.  Were  It  oUierwlse,  the 
consequence  would  only  be  that  It  wonld  be- 
come tlie  &aty  of  the  judge  to  descend  from 
the  bench,  and.  In  fala  character  as  an  in- 
dividual magistrate,  to  do  that  which  the 
court  is  asked  to  do.  If  the  court  possesses 
the  power,  it  is  certainly  Its  duty  to  hear  the 
motion  whi<A  has  been  made  on  the  part  of 
the  United  States;  for,  In  cases  of  the  char- 
acter of  that  under  consideration,  its  duty 
and  Its  power  are  coextensive  with  each 
other."   See,  also,  In  re  Smith,  4  Colo-  632. 

In  jurisdictions  where  there  are  fixed 
terms  of  court,  and  where  the  courts  are 
powerless  to  act  out  of  term  time,  it  Is 
necessary  to  maintain  the  distinction  be- 
tween the  powers  of  the  court  and  the 
powers  of  the  Judge,  but  with  us,  where  the 
superior  courts  are  always  in  session,  there 
seems  to  be  no  good  reason  for  any  such  dis- 
tinction. It  would  perhaps  avoid  confusion 
If  every  judicial  act  of  a  superior  judge  were 
declared  to  be  the  act  of  tbs  court  itoelf.  But 


however  this  may  be,  the  distinction  Is  clear- 
ly recognized  In  th6  Omistltntlon  and 
laws  of  this  state,  and 'this  court  Is  not  at 
liberty  to  disregard  It  Thus  section  6  of 
article  4  of  the  Constitution  declaies  that 
the  .superior  courts  and  their  Judges  shall 
have  authority  to  Issue  certain  writs,  and 
section  23  of  the  same  article  provides  that 
court  commissioners  shall  have  the  same 
authority  as  Judges  of  superior  courts  at 
chambers.  Section  5  of  the  act  of  February 
26,  1891  (I<aws  lS91i  p.  92,  c.  54),  provides 
that  a  judge  may  exercise  out  of  court  all 
the  powers  expressly  conferred  up<m  a  Judge, 
as  contradistinguished  from  a  court,  and  not 
otherwise.  Section  6o00,  Balllnger's  Ann. 
Codes  &  St,  allows  appeals  from  certain  de- 
terminations by  the  superior  court  or  a  judge 
thereof,  and  numerous  other  instances  ml^t 
be  cited.  Section  6695,  supra,  under  which 
the  application  for  the  warrant  In  this  case 
was  made,  provides  that  complaint  may  be 
made  to  a  Justice  of  the  peace  or  judge  of 
the  superior  court  Had  this  application 
been  made  to  the  superior  court  of  King 
county,  we  wonld  find  no  obstacle  in  the 
way  of  muning  a  writ  against,  that  court, 
but  we  are  constrained  to  hold  that  the  re- 
lator dected  to  apply  to  the  respondent  ae 
judge,  and  not  to  the  court  and  that,  if  a 
writ  should  issue,  it  must  Issue  against  the 
respondent  as  Judge,  and  not  agnlnst  the 
superior  court  of  King  county.  The  power 
of  a  superior  Judge  to  act  as  a  mere  magis- 
trate outside  the  county  for  which  he  Is 
elected  may  be  doubted,  and  there  is  a  still 
graver  doubt  as  to  his  duty  to  do  so.  The 
original  jurisdiction  of  thla  court  to  Issue  a 
wilt  of  mandamus  against  a  magistrate,  even 
though  tiiat  magistrate  should  be  a  judge 
of  the  superior  court  may  also  bo  questioned, 
but  these  questions  we  do  not  determine. 
We  are  satisfied  that  a  writ  which  would  re- 
quire the  respondent  to  leave  bis  duties  in 
Kitsap  county  and  repair  to  another  county, 
for  the  sole  pnrpose  of  hearing  an  applica- 
tion fw  a  warrant  of  arrest  tn  that  county, 
should  not  Issoe  out  of  this  court,  as  long  as 
there  are  In  the  latter  covnty  niunerons 
officers  npon  whom  that  duly  Is  eAjolned  by 
law. 

For  this  reascm,  the  application  Is  denied. 

MOUNT,  0.  J.,  and  PULLBRTON.  HAD- 
LBT,  OBOW.  and  BOOT,  JJ..  concur. 
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(Supreme  Court  of  Oregon.  June  26.  1906.) 

J.    FBBJUHT— SUBOBKATION  — InDIOTUBHT  — 
.  SUFnCIENGT. 

B.  &  C.  Comp.  f  132t.  declares  that  an 
indictment  for  subomatfon  of  perjary  shall  set 
out  the  substance  of  the  coDtroTersy,  in  what 
court  or  before  whom  th«  false  oath  was  taken, 
that  the  court  or  person  before  wbom  it  was 
taken  had  authority  to  administer  it,  with 
proner  allegations  of  falai^  of  the  matter  on 
which  the  perjury  is  assigned,  without  setting 
out  the  pleadings  or  proceedingB,  etc.  Held, 
that  it  was  sufficient  when  the  indictment  char- 
ged tlie  substance  of  the  matter  in  reepeot  to 
whicfa  the  crime  was  committed,  before  whom 
the  oath  was  taken,  that  the  person  had  au- 
thority to  administer  it,  together  with  proper 
allegations  of  the  falsity  of  the  matter  <hi  which 
the  perjury  was  asaigned. 

[Ed.  Kote.~For  cases  in  point,  see  vol  39, 
Cent  Dig.  Perjury,  §  95.] 

2.  Same— Taking  op  Oath. 

An  indictment  for  subornation  of  perjury 
alleging  that  the  witness  "was  in  due  mannet 
sworn"  sufficiently  alleged  that  ahe  was  "duly 
sworn," 

[Ed.  Kote. — ^Por  cases  In  pointy  see  toL  39, 
Cent.  Dig.  Perjury,      80,  95.] 

8.  Same. 

Where  an  indictment  for  subornation  of 
perjury  alleged  to  have  bepn  committed  with 
reference  to  an  application  for  the  iiurchase  of 
school  lands  charged  that  the  applicant  made 
her  application  to  pnrchase  the  land  described 
for  her  l)enetit3  and  not  for  the  purpose  of  specu- 
lation, that  she  had  made  no  contract  or  agree- 
ment, express  or  implied,  for  the  sale  or  dis- 
posal of  the  lands,  and  that  the  application, 
oath,  and  jurat  were  of  the  following  tenor, 
which  were  then  set  ont  in  full,  such  allega- 
tioos  were  safficient  to  show  that  the  affidavit 
had  reference  to  the  application,  that  the  ap- 
plicant named  in  each  was  the  same  person, 
and  that  the  lands  described  in  the  applica- 
tion were  those  referred  to  in  the  affidavit. 
4.  Same. 

The  Oregon  atate  land  board,  being  a  con- 
stitutional board  consisting  of  the  Governor. 
Secretary  of  State,  and  State  Treasurer,  as 
provided  by  Const,  art  8,  S  5,  it  was  not  neces- 
sary that  an  indictment  for  subornation  of  per- 
jury committed  in  an  application  for  the  pur- 
chase of  state  school  lands,  should  allege  that 
such  board  was  duly  constituted  as  required  by 
law  and  had  jurisdieUon  to  consider  or  act  on 
the  application^ 
6.  Same. 

An  indictment  for  subornation  of  perjury 
in  connection  with  an  sipplication  to  purchase 
school  lands  alleged  that  when  tbe  applicant 
was  sworn  she  did  not  intend  to  purchase  the 
lands  for  her  own  benefit  as  she  affirmed,  but 
for  the  purpose  of  speculation,  and  had  prior 
thereto  contracted  to  sell  the  land  to  defend- 
ant, which  contract  was  then  in  full  force, 
and  that  defendant  knowingly  and  willfully  in- 
cited her  to  testify  falsely  "in  the  manner  afore- 
said for  the  purposes  herein  specified."  The  in- 
dictment also  charged  that  defendant  procured 
her  to  take  her  oath  to  the  effect  that  she  then 
and  there  made  application  to  purchase  the 
lands,  and  that  it  was  necessary  for  her  to 
make  such  oath  in  order  to  procure  such  school 
lauds  from  the  state,  and  that  she  acquir^  the 
lands  from  the  state  by  means  thereof  for  the 
purposes  specified.  Held,  that  such  allegations 
were  sufficient  to  show  the  purpose  for  which 
defendant  procured  the  applicant  to  make,  and 
for  which  she  made  tlie  false  oath  and  affidavit, 
and  for  which  such  affidavit  was  used. 


6.  Same. 

Where  an  Indictment  for  subornation  of 
perjury  in  connection  with  an  application  to 
purchase  school  lands  alleged  that  at  the  time 
the  applicant  made  tbe  affidavit  she  did  not 
intend  to  purchase  tbe  lands  for  her  own  bene- 
fit, but  for  speculation,  and  then  had  a  contract 
to  sell  the  lands  to  defendant,  and  that  she 
well  knew  that  her  application  was  made  for 
the  purposes  specified,  tbe  Indictment  was  not 
objectionable  for  failure  to  allege  that  the  ap- 
plicant "had  made  a  contract"  for  the  sale 
disposal  of  the  lands  In  case  she  was  permitted 
to  purchase. 

7.  Same~Tebics  op  CoNxaACT. 

Under  B.  &  C.  Comp.  §  1321,  declaring 
that  an  indictment  for  eubomatioa  of  perjury 
need  not  set  forth  the  pleadings,  record,  or  pro- 
ceedings with  which  the  oath  is  connected,  an 
indictment  for  subornation  of  perjory  alleged 
to  have  been  committed  in  connection  with  an 
application  to  purchase  school  lands  in  which 
it  was  chai^d  the  applicant  falsely  stated 
under  oath  that  she  had  no  contract  to  sell  or 
dispose  of  the  lands,  was  not  objectionable  for 
failure  to  set  out  the  terms  of  the  alleged  con- 
tract or  the  facts  showing  such  contract. 

[Ed.  Note. — For  cases  in  point,  aee  voL  39, 
Cent  Dig.  Perjury,  §§  81-89,  95.] 

8.  Same— Knowledge  op  Pajcsftt. 

Where  an  indictment  for  subomatioQ  of 
perjury  in  connection  with  an  application  to  pui^ 
chase  certain  school  lands  alleged  that  tbe  ap- 
plicant falsely,  knowingly,  and  willingly  swore 
that  the  proposed  purchase  was  for  her  owo 
benefit  and  not  for  speculation,  and  that  she 
had  made  no  contract  for  the  sale  of  the  lands, 
but  that  she  at  that  time  did  not  intend  to  pur- 
chase for  her  own  beneGit.  and  bad  a  contract 
to  sell  to  defendant,  and  knew  that  ber  appli- 
cation was  made  for  such  purpose,  and  that  de< 
fendant  knowingly  procured  her  to  testify  false- 
ly, and  knew  that  she  did  not  believe  her  testi- 
mony to  be  true,  the  indictment  sufficiently  al- 
leged knowledge  on  the  part  of  both  parties. 

[Eld.  Note. — For  cases  in  point  see  vol.  39. 
Cent.  Dig.  Perjury,  H  67,  92,  95.J 

Appeal  from  Circuit  Court,  Marlon  Coanty; 
Geo.  H.  Burnett,  Judge. 

F,  W.  Jewett  was  Indicted  for  snbomatlon 
of  perjury.  From  an  order  sustaining  a 
demurrer  to  tbe  indictment,  tbe  state  appeals. 
Beveraed  and  remanded. 

On  April  28. 1905^  tbe  grand  jury  ot  Marl<» 
counl7.  Or.,  returned  the  f olldwlng  indictment, 
omitting  the  formal  parts,  against  tbe  de- 
fendant: 

"F.  W.  Jewett  is  accused  by  tbe  grand 
Jury  In  and  for  Marlon  connty  and  state  of 
Oregon,  by  this  Indictment,  ef  tiie  crime  of 
BTibomatton  of  perjury,  committed  as  follows: 
The  said  F.  W.  Jewett,  on  the  6tb  day  of 
August,  1902.  in  the  connty  of  Marlon  and 
state  of  Oregon,  then  and  there  betng,  did 
then  and  there  feloniously,  willfully,  know- 
ingly and  corruptly  suborn,  Incite,  instigate 
and  procure  one,  Emily  A.  Thatcher,  to  ap- 
pear In  person  before  A.  O.  Condlt;  a  notary 
public  for  the  state  of  Oregon,  to  take  her 
corporal  oath  before  said  notary  public  and 
upon  her  oath  so  taken  to  testis,  depose, 
and  swear  before  said  notary  public  th  sub- 
stance and  effect  that  she,  the  said  Emily  A- 
Thatcher,  ^en  and  there  made  application 
to  purchase  the  following  descrUwd  icbool 
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land,  to  wit:  Tbe  nortliweBt  quarter  of  see- 
tlon  le,  townsUp  11  south,  range  27  east  of 
Willamette  Meridian  In  Qrant  county,  Ore- 
gon, contalnli^  one  bnndred  and  sixty  acres; 
tbat  tbe  proposed  purchase  was  made  for 
the  benefit  of  her,  the  said  Bmlly  Thatcher, 
and  not  for  the  purpose  of  speculatlim,  and 
that  sheg  the  said  Emily  A.  Thatcher,  bad 
made  no  contract  ,or  agreement,  expressed 
or  implied,  for  the  sale  or  dlsposltloa  of 
said  aforedescrlbed  land,  which  said  appli- 
cation, oath  and  Jurat  were  then  and  are 
of  tbe  tokor  following,  to  wit: 

"  'Application  to  Purdiaae.  To  tbe  State 
Land  Board:  I  hereby  apply  to  purchase 
tbe  following  described  school  lands  lAtnated 
in  Grant  county,  Oregon,  to  wit:  The  norOt- 
west  quarter  ot  section  16^  township  11 
aontb,  range  27  east  of  Willamette  Meridian, 
all  in  township  11,  range  27  B.  oontainii^ 
100  acres,  and  I  ap«e  to  pay  for  tbe  same 
according  to  law.  Bmlly  A.  Thatcher.  [Kg- 
nature  ot  a^licant]  Tbls  6th  4ay  of  Au- 
gust. A.  I>.  1902. 

"  'State  of  Oregon,  Oonnty  of  Marton-HBS.: 
t,  Bmlly  A.  Tbatcher,  being  first  duly  sworn, 
say  tbat  I  am  over  eighteen  years  ot  age;  that 
I  am  a  natlTO  bom  cittsen  of  the  United 
States;  tbat  the  proposed  purchase  is  for 
my  own  benefit  and  not  for  tbe  purpose, of 
speculation;  tbat  I  have  made  no  contract 
«r  agreement,  expressed  m  Implied,  for  the 
sale  or  dlaposltton  of  tbe  land  applied  for 
in  case  I  am  permitted  to  purchase  tbe  same, 
and  that  there  Is  no  valid  adverse  claim 
thereto.  Emily  A.  Thatdier.  [Slgnatnre  ot 
■applicant] 

"  'Subscribed  and  sworn  to  before  me  this 
6tti  day  ot  August,  1902.  A.  O.  Condit, 
Notary  Public  for  Oregon.  [Seal.]' 

"And  tbe  said  Emily  A.  Tbateher  In  conae- 
-quence  of  and  by  means  of  said  felcmlous, 
willful  and  corrupt  subornation,  Incitement 
procurement  and  Instigation  of  the  said  de- 
fendant F.  W.  Jewett  on  said  6tfa  day  of 
August  1902,  In  said  county  and  stote.  did 
then  and  there  appear  in  person  before  tbe 
said  A.  O.  Condit  a  notary  public  tor  the 
stote  of  Oregon,  and  then  and  tbere  was  In 
due  manner  sworn  by  tbe  said  A.  O.  Condit 
as  such  notary  public,  and  ttkoa  and  tbere 
testified  and  took  her  oath  before  the  said 
A.  O.  Condit  as  such  notary  public  to  tbe 
otfect  that  the  matters  and  facto  set  forth  in 
said  application  and  certificate  were  true; 
tbe  said  A.  O.  Coiidlt  then  and  there  beii^ 
ft  duly  appointed,  acting  and  guallSed  notary 
public  of  and  for  the  state  of  Oregon  and 
as  such  notary  public  then  and  there  being 
competent  and  authorized  by  law  to  adminis- 
ter the  said  oath  to  bar,  tbe  said  Emily  A. 
Thatcher,  and  the  matter  In  which,  the  said 
Emily  A.  Thatcher,  was  so  sworn  and  took 
her  oath  as  aforesaid  before  the  said  A.  O. 
Condit  as  auch  notary  public,  as  aforesaid, 
being  then  and  tbere  a  matter  in  which  a 
Jaw  of  tbe  state  of  Oregon  then  authorized 
an  oath  to  be  administered  and  then  and 


tbere,  at  and  upon  the  taking  of  the  said 
oath  by  tbe  said  Bmlly  A.  Tbatcher  bef<»e 
said  A.  O.  Condit  notary  publli^  became 
and  was  a  materUl  matter  and  question  un- 
der the  laws  of  Oregon  whetho:  she,  the 
said  Bmlly  A.  Thatcher,  was  ovex  eighteen 
years  of  age ;  a  citizen  of  the  United  Stotes; 
that  the  proposed  purchase  was  tor  her, 
tbe  said  Emily  A.  Tbatcher's  own  bmeflt 
and  not  for  the  purpose  of  specnlatitm; 
whether  she,  tbe  said  Emily 'A.  Tbateher, 
bad  made  a  contract  or  agreement  expressed 
or  Implied,  for  tbe  sale  or  disposition  of 
said  land  In  case  die,  tbe  said  Emily  A. 
Tbateher,  was  permitted  to  purchase  tbe 
same  and  whether  tbere  was  any  valid  ad- 
vose  claim  thereto,  the  same  being  then 
and  thOTO  material  and  necessary  in  order 
to  enable  ber,  tbe  said  Emily  A.  Thatcher, 
to  procure  and  acquire  by  purchase  from 
the  stote  of  Oregm  said  aforedescrlbed 
school  lands,  said  school  lands  then  and 
there  being  the  property  of  and  owned  by  the 
stote  of  Oregon  and  subject  to  sale  in  tbe 
manner  provided  by  law,  and  tbe  said  Emily 
A.  Tbateher  being  so  sworn  as  aforesaid,  then 
and  there,  upon  her  corporal  oath  so  taken 
as  aforesaid,  did  feloniously,  falsely,  know- 
ingly, willfully  and  corruptly  depose,  swear 
and  testify,  amongst  otb&e  things,  before 
said  A.  O.  Condit  notary  public,  as  afore* 
said,  to  substance  and  effmt  tbat  she,  the 
said  Emily  A.  Thatdier,  proposed  to  pur- 
chase said  aforedescrlbed  scbool  lands  for 
ber,  the  said  Emily  A.  Thateher's  own  ben- 
eflt-and  not  for  tbe  purpose  of  speculation, 
and  tbat  tSa.  the  said  Emily  A.  Tbateher  had 
made  no  contract  or  agreemeot  expressed  or 
implied,  for  the  sale  or  disposition  ot  the 
aforedescrlbed  land  so  applied  for  In  case  she, 
the  said  Emily  A.  Thatcber,  was  permitted  to 
purchase  tbe  same;  whereas  to  truth  and  to 
fact  the  said  Bmlly  A.  Tliatdier,  at  said  time 
when  she  was  so  sworn  and  teok  her  oath  be- 
fore said  A.  a  Gondlt  notary  public  as 
aforesaid,  did  not  totend  te  purchase  said 
school  lands  firom  the  said  state  of  Oregim 
for  her,  the  said  Emily  A.  Thatcher's  own 
beneflt  but  for  the  purpose  of  speculation  and 
bad,  prior  thereto,  made  a  contract  for  tb^ 
sale  and  disposition  of  said  land  to  said  F. 
W.  Jewett,  said  contract  then  and  there  being 
In  full  force  and  effect,  and  by  reason  of  said 
false,  fraudulent,  felonious  and  corrupt  oath 
80  taken  by  the  said  Emily  A.  Thatcher  be- 
fore tbe  said  A.  O.  Condit  as  such  notary' 
public,  she,  the  said  Emily  A.  Tbateher,  was 
thereby  enabled  to  and  did  file  said  applica- 
tion with  the  clerk  of  tbe  State  Land  Board 
of  the  state  of  Oregon  and  acquired  by  means 
thereof  said  lands  from  the  state  of  Oregon 
for  tbe  purposes  herein  specified;  and  where- 
as In  truth  and  In  fact  tbe  said  £:mily  A. 
Thatcher,  at  the  time  of  making  said  applica- 
tion and  taking  her  corporal  oath  before  the 
said  A.  O.  Condit,  notary  public  as  aforesaid, 
well  knew  tbat  said  application  was  made 
for  tbe  purposes  herein  specified;  ^d  wh^e- 
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as  Id  truth  and  In  fact  the  said  F.  W.  Jewett 
then  and  there  feloniously,  knowingly,  -will- 
fully and  corruptly  suborned,  Incited,  In- 
stigated and  procured  the  said  Emily  A. 
Thatcher  to  testify  and  depose  falsely  In  the 
manner  aforesaid  fot  the  purposes  herein 
specified;  and  whereas  In  truth  and  in  fact 
the  said  Emily  A.  Thatcher,  at  the  time  she 
was  so  sworn  and  took  her  oath  and  testified 
as  aforesaid  before  the  said  A.  O.  Condit  as 
such  notary  public,  did  not  believe  to  he  true 
the  satd  matters  so  by  her  there  testified,  de* 
posed  and  sworn  as  hereinbefore  specified 
and  whereas  in  truth  and  in  fact  the  said  de- 
fendant, F.  W.  Jewett.  at  the  time  and  place 
he  so  suborned.  Incited,  instigated  and  pro- 
cured the  said  Emily  A.  Thatcher  to  take  her 
oath  and  to  testify,  depose  and  swear  false- 
ly as  aforesaid,  well  knew  that  the  said 
Eimlly  Thatcher  did  not  then  and  there  be- 
lieve to  be  true'  the  said  matters  which  he, 
the  said  defendant,  F.  W.  Jewett,  so  then  and 
there  suborned,  Incited,  instigated  and  procur- 
ed her,  the  said  Emily  A.  Thatdier,  to  testify, 
depose  and  swear  before  tlie  said  A.  O.  Con- 
dit, as  aforesaid;  and  whereas  In  truth  and 
In  fact  the  said  defendant,  F.  W.  Jewett,  did 
not  then  and  there  believe  to  be  true  the  mat- 
ters wlilch  ti^  the  said  defendant,  F.  W. 
Jewett,  snbomed,  Intdted,  Instigated  and  pro- 
cured the  satd  Eml^  A.  Thatcher  to  testify, 
depose  and  swear  as  hereinbefore  specified, 
and  the  said  defendant  F.  W.  Jewett  did  In 
the  manner  and  form  aforesaid,  feloniously, 
falsely,  willfully  and  corruptly  commit  the 
crime  of  subonuttlon  of  perjury,  contrary  to 
the  statutes  In  such  cases  made  and  provided, 
and  against  tbs  peace  and  dignity  ot  the  state 
of  Oregon.'* 

On  January  4, 1906,  the  defendant  demur- 
red to  this  indictment,  "for  the  reason  that 
the  facts  stated  therein  do  not  constitute  a 
crime,"  which  demurrer  was  sustained  by  the 
lower  court  and  the  defendant  discharged, 
and  the  state  thereupon  appealed  to  this 
court 

John  H.  &  G.  L.  McNary,  for  the  State. 
Wm.  D.  FentOQ  and  Frederick  Y.  Holman, 
tax  respondmt. 

HAILET,  J.  (after  stating  the  facts).  The 
defendant  was  Indicted  for  subornation  of 
perjury  In  violation  of  section  1875,  B.  & 
C.  Comp.,  which  provides:  "If  any  person 
authorized  by  any  law  of  this  state  to  take 
an  oath  or  affirmation,  or  of  whom  on  oath 
or  affirmation  shall  be  required  by  such 
law,  shall  willfully  swear  or  affirm  falsely 
in  regard  to  any  matter  or  thing  concerning 
which  such  oath  or  affirmation  Is  authorized 
or  required,  such  person  shall  be  deemed 
guilty  of  perjury,  and  If  any  person  shall 
procure  any  other  to  commit  the  crime  of 
perjury,  such  person  shall  be  deemed  guilty 
of  subornation  of  perjury."  Section  1321,  B. 
&  O.  Comp.,  provides :  "In  an  Indictment  for 
perjury  or  subornation  of  perjury.  It  Is  sufD- 


ctent  to  set  forth  the  substance  of  the  contro- 
versy or  matter  In  respect  to  which  the  crime 
was  committed,  and  In  what  court,  or  before 
whom,  the  oath  allied  to  be  false  was  taken, 
and  that  the  court  or  person  before  whom 
It  was  taken  had  authority  to  administer  It. 
with  proper  allegations  of  the  falsity  of  the 
matter  on  which  the  perjury  is  nssigoed; 
but  the  indictment  need  ™t  set  forth  the 
pleadings,  record,  or  proceedings  with  wbidi 
the  oath  Is  connected,  nor  the  commission  or 
authority  of  the  court  or  person  before  whom 
the  i>erjury  was  committed."  Under  this  last 
section  It  Is  sufficient  If  the  Indictment  sete 
forth,  first,  the  substance  of  the  matter 
In  respect  to  which  the  crime  Is  committed; 
second,  before  whom -the  oath  alleged  to  be 
false  was  taken;  third,  that  the  permn  be- 
fore whom  It  was  taken  had  authority  to 
administer  It;  and,  fburth,  proper  allegations 
of  the  falsity  of  the  matter  on  which  the 
perjury  Is  assigned.  The  defendant  raises 
six  specifle  objections  to  l^e  snffldency  of 
the  Indictment  in  this  case,  which  will  be 
discussed  In  tiielr  order. 

1.  It  la  contended  that  the  indlctmoit  does 
not  allege  that  Bmlly  A.  Thatcher  was  duly 
Bwom,  and  that  the  allegation  "was  In  due 
manner  sworn"  Is  not  suflScient,  and  is  not 
equlvaloit  to  the  expression  Muly  sworn." 
This  contmtlon  is  not  tenable,  for  It  Is  suffi- 
cient to  charge  that  the  person  was  duly 
sworn  without  setting  forth  the  form  or 
manner  In  which  It  was  dona  State  v.  Spea- 
cer,  6  Or.  153:  2  UcGlain,  Crim.  Iaw.  I 
874;  16  Bncy.  P.  &  P.  S81.  The  words  "hi 
due  manner"  have  the  same  meaning  as  the 
word*^uly."  8  Words  ft  Phrases,  2258-2204; 
Anderson's  Dictionary  of  Law,  8  Cent- 
ury Diet,  ft  Bncyc  1795. 

2.  Itlsnextclaimedthatthelndlctmoitdoen 
not  allege  that  the  appllcatltm  set  out  therein 
was  made  to  the  state  land  board  of  the 
state  of  Or^n,  or  tliat  the  affidavit  had  rei- 
erence  to  that  application,  or  that  the  per^ 
son  who  signed  the  application  Is  the  same 
person  who  signed  the  affidavit,  or  that 
the  lands  described  in  the  ajipllcatlon  are 
those  referred  to  In  the  affidavit.  The  appli- 
cation Is  addressed  to  the  state  land  board 
-and  Is  for  the  purchase  of  lands  in  Grant 
county,  Or.,  and  a  copy  of  It  Is  set  out  in  the 
Indictment  There  Is  only  one  state  land 
board  In  this  state,  and  no  board  outside 
of  the  state  has  control  of  any  of  the  state 
school  lands  within  this  state,  so  the  appli- 
cation speaks  for  Itself.  The  Indictment 
charges  "that  she,  the  said  Emily  A.  Thatch- 
er, then  and  there  made  application  to  pur- 
chase the  following  described  school  land, 
to  wit,"  and  then  describes  the  lands  set 
out  in  the  application;  that  the  proposed 
purchase  was  made  for  the  benefit  of  h«-, 
the  said  Emily  A.  Thatcher,  and  not  for  the 
purpose  of  speculation,  and  that  she,  the 
said  Emily  A.  Thatcher,  had  made  no  con- 
tract or  agreement;  express  or  implied,  Cor 
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tbe  sale  or  dlsposIHon  of  said  aforedeao'lbed 
lands,  wlilcfa  snld  application,  oatb  and  Jurat 
were  then  and  there  and  are  of  the  tenor 
following,  to  wit,  and  then  sets  out  the 
application  and  affidavit  In  full.  These  al- 
legations are  sufficient  to  show  that  the  affi- 
davit had  reference  to  the  application,  and 
that  the  Emily  A.  Thatcher  mentioned  In  each 
was  one  and  the  same  person,  and  that  the 
lands  described  In  the  application  are  those 
referred  to  in  the  affidavit. 

3.  It  Is  claimed  that  It  should  have  been 
alleged  in  the  Indictment  that  the  Oregon 
state  land  board  was  duly  constituted  as  re- 
quired by  law  and  had  authority  or  Jurisdic- 
tion to  consider  or  a<rt  upon  the  application 
of  Emily  A.  Thatcher,  and  to  allow  ber  to 
acquire  the  lands.  Under  section  5  of  article 
8  of  the  Constitution  of  Oregon,  the  Governor, 
Secretary  of  State,  and  State  Treasurer  con- 
Btltute  the  board  of  (^mmlssloners  for  the 
^le  of  state  lands,  and  are,  therefore,  a  con- 
stitutional board,  and  we  do  not  think  It 
necessary,  in  a  case  of  this  kind,  to  allege 
that  such  board  was  duly  constituted,  or 
to  specify  its  authority  over  state  lands. 

4.  It  Is  next  contended  that  It  Is  not  alleged 
In  the  Indictment  that  there  was  any  agree- 
ment or  understanding  between  Emily  A. 

-  Thatcher  and  the  defendant  that  the  appli- 
cation, oath,  testimony,  or  affidavit  was  made 
to  be  used  to  purchase  or  acquire  the  land 
described  In  the  Indictment  or  any  other 
land;  nor  that  said  oath  or  affidavit  was 
so  tised;  nor  that  the  defendant  procured 
her  to  commit  perjury  for  the  purpose  of 
enabling  her  to  purchase  said  land  or  any 
other  land.  The  Indictment  allies  that  at 
the  time  Emily  A.  Thatcher  was  sworn  be- 
fore the  notary  she  did  not  Intend  to  pur- 
chase said  lands  for  her  own  benefit,  bnt 
*'for  the  purpose  of  speculation,  and  bad, 
prior  theretc^  made  a  contract  for  the  sale 
and  disposition  of  said  land  to  said  Jewett. 
said  contract  then  and  there  being  In  full 
force  and  effect,"  and  that  the  defendant 
knowingly  and  willfully  Incited  her  to  tes- 
tify falsely  "In  the  manner  aforesaid  for 
tbe  purposes  herein  specified."  It  also  al- 
lies that  the  defendant  procured  her  to 
take  her  oatb  to  tbe  effect  that  she  "then 
and  there  made  application  to  purchase"  tbe 
lands  mentioned  In  the  Indictment,  and  that 
It  was  necessary  for  her  to  make  the  oatit 
In  order  to  enable  her  to  procure  and  ac- 
quire from  the  state  "the  said  aforede- 
Bcrlbed  school  lands,"  and  that  she  "ac- 
quired by  means  thereof  said  lands  from 
tiie  state  of  Oregon  for  the  purposes  speci- 
fied." Tbls,  we  think,  Is  a  snfflcloit  allega- 
tion of  the  facts  showing  the  purpose  for 
which  defendant  procured  her  to  make  and 
for  which  she  made  Uie  false  oath  and  affi- 
davit, and  for  which  It  was  nsed.  Thesi* 
Bllegatlons  clearly  show  that  at  the  time 
she  made  the  oatb  she  did  so  by  agreement 
wltb  defendant  and  at  bis  Instigation  and 
to  be  used  for  tbe  purpose  of  purchasing  the 


lands  from  the  state  of  Oregon,  and  that  It 
was  so  used.  In  addition  It  Is  also  alleged 
that  the  testimony  alleged  to  be  false  was 
material,  thus  bringing  the  indictment  with- 
in the  two  methods  used  for  showing  tbe 
materiality  of  tbe  testimony  allied  to  be 
false  in  Indictments  for  perjury,  to  wit:  (1) 
To  allege  generally  that  the  testimony  In 
question  was  material,  or  (2)  to  allege  in 
the  Indictment  facts  which  render  the  mater- 
iality of  tbe  testimony  clearly  apparent.  16 
Ency.  P.  &  Pr.  843;  2  McGlaln,  Orlm.  Lav* 
SS  8Ta  879. 

5.  Objection  is  -  made  that  there  Is  no 
averment  la  the  indictment  that  Emily  A. 
Thatcher  had  made  a  contract  for  the  sale 
or  disposition  of  the  lands  In  case  she  wa^ 
permitted  to  purchase  the  same,  and  It  Is 
claimed  that  the  Indictment  should  set  out 
tbe  terms  of  any  alleged  contract  or  the  facts 
showing  such  allied  contract  The  first 
objection  Is  fully  answered  by  the  alleiEa- 
tlons  to  tbe  effect  tbat  at  the  time  she  made 
the  affidavit  she  did  not  Intend  to  purchase 
the  lands  for  her  own  benefit  bnt  for  the 
purpose  of  speculation,  and  then  had  a  con- 
tract to  sell  them  to  defendant,  and  that  she 
well  knew  that  her  application  was  made 
for  the  purpose  specified.  As  to  tbe  second 
objection,  the  statute  (section  1321,  supra) 
says  "the  Indictment  need  not  set  forth  the 
pleadings,  record,  or  proceedings  with  which 
the  oath  Is  connected,"  and  we  think  It  un- 
necessary, In  a  criminal  action  of  this  char- 
acter, to  alle^  tbe  terms  of  the  cwtract 

a  It  Is  claimed  tbat  It  Is  not  allied  In 
the  indictment  tbat  Emily  A.  Thatcher  knew 
that  any  of  the  statements  in  her  alleged 
oatb  were  false,  or  that  tbe  respwdent  knew 
tbat  any  of  tbe  statouentB  were  false,  or 
knew  that  she  knew  that  they  were  false. 
Tbe  Indictment  alleges  that  she  falsely, 
knowingly,  and  willfully  swore  that  the  pro- 
posed purchase  was  for  her  own  benefit, 
and  not  toe  tbe  purpose  of  speculation,  and 
tbat  she  had  madp  no  contract  for  the  sale 
of  the  lands,  and  tbat  at  tbe  time  she  so 
swore  she  did  not  Intend  to' purchase  for  her 
own  benefit,  and  then  bad  a  contract  to  sell 
to  defendant,  and  that  she  knew  ber  applica- 
tion was  made  tor  sncb  purposes,  and  tbat 
the  defendant  knowingly  procured  her  to  tes- 
tify falsely  in  the  manner  aforesaid,  and 
knew  that  she  did  not  believe  ber  testimony  to 
be  true.  These  facts,  we  think,  sufflcltmtly 
alleged  knowledge  on  tbe  part  of  bqtb  par- 
ties, if  such  allegation  Is  necessary  under 
our  statute.  State  t.  Ah  I«e,  18  Or.  542, 
23  Pac.  424. 

If  tbe  necessary  averments  appear  In  any 
form  or  may  by  tAtr  canstmctlon  be  found 
anywhere  within  the  text  of  the  Indictment. 
It  Is  snfflclent  U.  S.  v.  Howard  (D.  C.) 
132  Fed.  334.  While  the  Indictment  In  this 
case  Is  unnecessarily  Incumbered  1^  what 
one  author  has  been  pleased  to  call  "Immense 
masses  of  surplusage,"  yet  we  think  It  con- 
tains snffldent  all^tkms  to  constitute  ft» 
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crime  of  snboniRtlon  of  perjury.  It  Bets 
forth  (1)  the  substance  of  th^  matter  In 
respect  to  .which  the  crime  was  committed ; 
that  Is,  the  application  to  purchase  school 
lands  and  the  oath  required  therefor;  (2) 
the  name  of  the  person  before  whom  the  oath 
was  taken;  (S)  that  he  had  authority  to 
administer  It;  (4)  proper  allegations  of  the 
falsity  of  the  testimony  given  before  him 
and  the  materiality  of  the  matter  testified 
to;  (5)  proper  charges  of  procurement  on 
the  part  of  the  defendant,  and  these  under 
section  1321,  supra,  and  No.  IS  of  the  Forms 
of  Indictments,  1  B.  &  O.  Oomp.  p.  762  are 
sufficient  to  enable  a  person  of  common  un- 
derstanding to  know  what  Ig  intended.  B. 
&  C  Comp.  S  1314. 

The  Judgment  of  the  lower  court  will 
therefore  be  reversed,  and  the  cause  re- 
manded for  farther  proceedlngi  not  incon- 
sistent with  this  opinion. 


(47  Or.  fiSS) 

STATB  T.  BARNES. 
(SnprenuB  Ootirt  of  Oregon.  June  2B,  1006.) 

1.  HouiciDB—GoKPVs  Dblicti— Btidekob. 

In  a  prosecution  for  homicide,  the  evi- 
dence to  entablish  the  corpas  delicti  must  show 
that  the  life  of  a  bninaa  being  has  been  taken, 
involTing  the  sutwrdinate  inquiry  as  to  the 
identity  of  the  person  charged  to  have  been  kill- 
ed, and  that  the  death  was  unlawfully  caused 
solely  by  the  party  accused  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  26, 
Gent  Dig.  Homicide,  IS  471-176J 

2.  Same— Rehainb— lDBnTiFiCA.TiOR. 

Where,  in  a  prosecution  for  homicide,  de* 
ceaaed's  remains  were  largely  destroyed  by  fire. 
It  was  not  eBsential  that  the  Identity  thereof 
^ould  be  established  by  direct  and  positive 
proof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Homicide,  SS  472,  477.] 

3.  Cbtminal  Law— Evioence— RKMOTKNEsa. 

Where,  on  the  day  defendant  was  arrested 
for  homicide,  a  small  roll  of  tinfoil  was  found 
Id  bis  sack  of  potatoes,  the  Identity  of  which 
was  reasonably  accounted  for,  end  about  six 
weeks  thereafter  the  tinfoil  was  unwrapped  and 
found  to  contain  deceased's  diamond  ring,  the 
finding  of  said  ring,  and  Its  connection  with  de- 
fendant, was  not  BO  remote  as  to  predade  its 
admission  in  evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  14, 
CenL  Dig.  Criminal  Law.  S  8iS;  toL  26,  Cent 
Dig.  Homicide,  K  863.  364.] 

4.  Homicide  ~  CiBCTTusTARTiAL  Evidence — 

SUFFICIEBCT. 

In  a  prosecution  for  homicide,  circumstantial 
evidence  held  sufiicient  to  establish  the  corpus 
delicti,  and  to  exclude  every  reasonable  infer- 
ence other  than  defendant's  guilt,  and  therefore 
snfiicieot  to  sustain  a  conviction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cant.  Dig.  Homicide.  IS  471,  472.] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  L^  T.  Harris,  Judge. 

John  C.  Barnes  was  convicted  of  murder, 
and  be  appeals.  Affirmed. 

W.  W.  Cardwell  and  J.  A.  Buchanan,  for 
appellant  Geo.  M.  Brown,  DlsL  Atty.,  for 
tba  Statflb 


MOORE,  J.  The  defendant;  John  C. 
Barnes,  was  Indicted,  tried,  and  convicted  of 
the  crime  of  murder  In  the  first  degree,  al- 
leged to  have  been  committed  In  Douglas  coun- 
ty, April  28,  1905,  by  killing  one  William 
Graham,  In  some  way  and  manner,  and  by 
some  means,  instruments,  and  weapons,  to 
the  grand  Jury  unknown.  He  appeals  from 
tbe  Judgment  of  death  which  followed,  and 
his  counsel  contend  that  the  court  erred  In 
refusing  to  Instruct  the  Jury,  as  requested,  to 
return  a  verdict  of  not  guilty,  on  tbe  ground 
that  tbe  evidence  which  Is  wholly  circum- 
stantial. Is  insnfflclent  to  warrant  a  convic- 
tion. 

Tbe  entire  testimony-  given  at  tbe  trial  la 
sent  up  with  the  bill  of  exceptions,  from 
which  It  appears  that  on  Monday,  May  1, 1905, 
at  about  10  o'clock  In  the  forenoon,  a  fanman 
skeleton  was  discovered  in  a  burning  log  heap, 
a  few  feet  east  of  the  right  of  way  fence  near 
.  the  railroad,  about  a  mile  and  a  quarter  north 
of  Glendale.  Nearly  all  the  fiesb  had  been 
consumed,  and  there  remained  of  the  frame- 
work Intact  only  tbe  skull,  tbe  vertebrae,  and 
parts  of  tbe  sboulder  and  of  the  hip  bones. 
The  structure  of  the  skeleton  Indicated  the 
death  of  a  small  person,  but  It  tras  Impos- 
sible to  distinguish  tbe  sex.  A  soft  black  bat, 
having  two  matches  stuck  In  the  tiand.  was  ■ 
found  at  the  same  time  hidden  beneath  tbe 
loose  bark  of  a  attnnp  near  the  fire.  There 
were  also  discovered  In  the  asbes  about  where 
tbe  hips  of  the  skeleton  lay,  a  three-bladed 
pocket  Imtfe,  and  near  It  some  nails  that 
had  probably  been  driven  In  the  soles  and 
heels  of  tbe  shoes  worn  by  tbe  deceased.  In 
the  Immediate  vicinity  were  seen  some  dark 
spots  on  the  grass,  earth,  and  stones,  sap- 
posed  to  be  blood  stains,  and  tbe  grass  ap- 
peared to  l>e  lodged,  as  If  some  object  had 
been  dragged  over  It  After  quite  a  nnmber 
of  persons  had  visited  the  place  where  the 
skeleton  was  found,  a  leather  belt  and  a 
purse  were  discovered  In  tbe  brush  aboot  40 
feet  from  where  the  fire  had  been.  It  further 
appeared  that  Graham,  tbe  man  (barged  to 
have  been  killed,  was  about  five  feet  four 
Inches  in  height,  weighed  about  140  pounds, 
usually  bad  matches  In  his  hat  band,  and 
always  carried  a  large  Colt's  revolver  In  a 
.holster  made  from  a  boot  top  and  suspended 
by  a  leather  belt  Notwithstanding  tbe  fiber 
part  of  the  handle  of  the  knife  had  been 
burned,  George  Wood,  as  a  witness  for  the 
state,  claimed  to  recognize  it  as  Graham's 
property,  saying  he  bad  given  It  to  him.  The 
bat  was  claimed  to  be  Identified  as  Graham's 
by  3.  H.  Duley,  who  testified  that  he  had  seai 
him  wear  It  Jesse  Clements  testified  that 
the  belt  found  In  tbe  brush  was  tbe  one  worn 
by  Graham  by  which  his  revolver  was  car- 
ried and  which  the  witness  recognized  by  the 
clasp  of  the  girdle  being  loose. 

Tbe  testimony  tending  to  connect  tbe  de- 
fendant with  tbe  commission  of  the  crime 
shows  that  he  and  Graham  were  gold  minert* 
who  were  acquainted  with,  and  had  lived 
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a^,  eacb  other  on  Dadd's  creek.  Douglas 
county,  for  several  months  nntil  Thursday, 
April  27,  1905,  when  Graham  moved  across 
Cow  creeb  to  Tuller's  creek,  several  miles 
westerly,  and  was  last  seen  as  he  crossed  the 
railroad  going  to  his  new  residence.  The  de- 
fffladant  on  the  .nest  day  borrowed  a  Win- 
chester rifle  from  a  neighbor,  telHng  him  that 
he  desired  to  shoot  a  wounded  deer  which  he 
had  seen.  That  ^ening,  as  he  returned  with 
the  gnn,  he  found  two  men  at  his  cahtn  who 
had  been  hunting  for  stray  cattle,  to  whom 
be  stated  that  Graham  claimed  to  be  a  "bad 
man."  and  referring  to  the  latter  he  remarked : 
''If  he  makes  a  crooked  move  at  me,  I  will 
kill  blm."  He  further  stated  to  his  visitors 
that  they  need  not  arise  when  ^e  did  the  next 
morning  for  he  was  obliged  to  get  up  early  so 
as  to  meet  a  man  at  a  tunnel  on  the  railroad. 
Barnes  left  bis  cabin  Saturday  morning 
about  4  o'clock,  taking  the  rifle  with  him, 
and  five  hours  thereafter  he  was  In  the  town 
of  Olendale,  10  miles  southerly,  where  he 
paid  a  bill  which  he  owed  a  merchant  and 
received  a  sum  of  money  in  exchange  for  a 
piece  of  cast  gold  that  had  been  molded  by 
and  belonged  to  Graham,  the  Identity  of 
which  was  unquestionably  established.  The 
defendant  left  that  town  soon  thereafter,  and 
was  seen  at  several  points  as  he  walked 
northerly  along  the  railroad  to  a  section 
house  near  his  home,  where  he  secured  his 
supper.  He  returned  to  Glendale  that  night 
and  became  Intoxicated,  leaving  two  pack- 
ages in  the  saloon  where  he  had  been  im- 
bibing. The  next  day,  Sunday,  April  30th, 
he  was  seen  on  the  railroad  carrying  a  Win- 
chester rifle,  and,  meeting  a  man  who  ap- 
peared as  a  witness  at  the  trial  herein,  he 
told  him  he  had  been  hunting,  describing 
the  route  he  claimed  to  have  traveled. 
Barnes  returned  the  rifle  that  day  and  paid 
the  man  from  whom  he  borrowed  It  10  cents 
for  the  cartridges  he  bad  used.  About  noon 
that  day  the  defendant  engaged  one  G.  L. 
Hlttsman  to  help  him  carry  some  provisions 
that  had  come  by  rail  up  a  hill  towards  his 
cabin,  and  as  tb^  halted  for  a  moment's 
rest  Barnes,  unwrapping  a  package,  exhibit- 
ed a  revolver,  whereupon  bis  companion,  re- 
ferring to  Graham,  said,  "Ton  have  pot  Bill's 
gun,"  and  the  defendant  replied.  "Oh !  yea ; 
I  bought  It  from  Bill."  Sunday  evening 
Barnes  went  south  on  the  train  towards 
Glendale.  The  next  morning.  May  1,  1905, 
which  will  be  remembered  as  the  day  when 
the  skeleton  was  found,  he  called  at  a  saloon 
In  that  town  about  5  o'clock  and,  waking  the 
barkeeper,  he  secured  a  drink  of  whisky. 
At  1  o'clock  that  day  he  was  about  a  mile 
and  a  quarter  north  of  Glendale,  where  he 
met  one  W.  H.  Pruett.  to  whom  he  stated 
that  Graham  had  gone  to  Mule  creek,  a  trib- 
utary of  the  Umpqua  river,  prospecting,  and 
that  he  had  purchased  from  him  some  sluice 
boxes  and  was  going  to  his  cabin  after  them. 
Pruett  told  him  the  boxes  referred  to  never 
belonged  to  Graham,  but  had  been  owned  by 


another  person  from  whom  the  narrator  pur- 
chased  Uiem.  Barnes,  apon  receiving  this 
information,  remarked:  "I  am  so  damned, 
tired  and  sore  that  I  won't  go  any  further. 
When  you  see  Bill  (meaning  Graham),  tell 
him  that  I  got  this  far  with  you  and  turned 
arouDd  and  went  back."  Whereupon  he  de- 
parted. The  defendant  ■  on  Tuesday  night 
told  a-hotel  keeper  at  Glendale  that  Graham, 
possessing  a  few  dollars,  had  gone  to  Cali- 
fornia, and,  referring  to  the  nails  discovered 
in  the  ashes,  he  further  said  if  Graham  was 
found  hf  would  have  on  old  rubber  boots. 
The  sheriff  of  Douglas  county,  on  Friday, 
May  5,  1905,  visited  Graham's  cabin,  which 
was  locked;  but,  opening  it,  be  found  the  bed 
In  order,  some  wearing  apparel,  [urovisions, 
dough  mixed  for  bread,  water  left  In  palls, 
and  two  pairs  of  rubber  boots.  The  follow- 
ing Sunday  Barnes  was  apprehended  at  his 
cabin,  underneath  which  there  was  then 
found  wrapped  in  a  gunny  sack  a  pistol  that 
was  identified  as  Graham's,  and  referring 
thereto  the  defendant  though  claiming  to 
have  owned  the  gun  several  years,  said  to 
the  sheriff  and  to  the  men  acc<Hnpanyiu£ 
him :  "I  put  the  revolver  there,  and  I  did 
not  expect  you  fellows  to  And  It"  At  the 
time  the  arrest  was  made,  tlie  defendant's 
cabin  waa  searched,  and  in  emptying  a  sack 
of  potatoes  a  chunk  of  tinfoil  rolled  oufr  and 
fell  to  the  floor ;  but,  without  any  examina- 
tion, it  was  picked  up  and  placed  with  the 
potatoes  ta  the  sack  which  had  c<Hitalned 
them.  The  sheriff,  about  May  SI,  1905,  took 
the  defendant's  goods  and  prorlelona  from 
his  cabin  to  the  house  of  a  neighbor,  who, 
taking -potatoes  from  a  aadc  which  bad  been 
so  brought  to  blm,  saw  a  piece  of  tlnfdll 
which  be  swept  witb  the  dust  Into  a  flr^lace 
where  tt  remained  until  the  17tb  of  the  next 
month  when,  condudlng  to  make  solder  of 
the  foil,  be  picked  It  up  and  unrolled  It  dis- 
coverli^  Inwrapped  ttiereln  a  diamond  ring 
that  bad  belonged  to,  and  been  worn  by, 
Graham.  The  defendant  gave  no  testimony 
at  hl8  trial  and  called  only  two  hardware 
dealers,  who  as  witnesses  severally  testlQed 
that  the  knife,  the  parts  of  which  were  found. 
In  the  ashes,  and  the  revolvor  that  was  dls-. 
covered  beneath  Barnes'  cabin  were  general- 
ly kept  and  sold  by  merchants  engnged  in 
their  trade.  It  also  appeared  that  while  the 
defendant  was  Incarcerated  In  Jail  awaiting 
trial  on  the  charge  of  which  he  waa  convict- 
ed, he  attempted  to  escape. 

It  is  argued  by  defeodant's  counsel  that  the 
evidence  hereinbefore  detailed,  which  we 
deem  a  fair  statement  of  that  given  at  the 
trial,  la  lusufBclent  to  establish  either  the 
death  of  William  Graham,  the  person  char- 
ged to  have  been  killed,  or  the  criminal 
agency  oC  the  dcfemlaut.  In  State  v.  Wil- 
liams (Or.)  80  Pac.  055,  it  was  held  that 
circuinstintial  evidence  alone  was  sufficient 
to  prove  the  death  of  the  person  alleged  to 
have  been  killed  and  also  the  criminal  .agency 
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of  tbe  iftrty  accused  of  the  commission  of 
the  offense.  In  that  case  the  person  charged 
to  have  been  killed  was  last  seen  In  the  pres- 
ence of  the  defendant  in  that  action,  end 
there  were  foimd  In  what  was  supposed  to 
have  been  a  temporary  grave  gunny  sacks 
that  had  been  saturated  with  a  liquid  which 
by  chemical  analysis,  was  claimed  to  have 
been  human  blood,  and  also  a  lock  of  a 
woman's  hair  which  was  recognized  as  that 
of  his  alleged  Tictlm.  The  evidence  neces- 
sary to  establish  the  corpus  delicti  In  cases 
of  homicide  must  show  (1)  that  tiie  life  of  a 
human  being  has  been  taken,  wblcb  question 
InvolTes  the  subordinate  Inquiry  as  to  the 
Identity  of  the  person  charged  to  bare  been 
killed;  and  (2)  that  the  death  was  unlaw- 
fully caused  by  the  party  accused  thereof, 
and  by  no  other  person.  In  Campbell  t. 
People,  159  111.  9,  42  N.  B.  123,  50  Am.  St. 
Rep.  134,  ft  was  held  that  the  corpus  delicti 
might  be  proved  In  a  prosecution  for  murder 
circumstantial  evidence  where  that  was 
the  best  proof  obtainable;  but  that  great 
caution  should  be  observed  in  acting  upon  It 
Reviewing  the  evidence  Introduced  in  the 
case  at  bar,  to  prove  the  ilrst  element  stated; 
Dr.  W.  H.  Dale,  a  licensed  practicing  physi- 
cian, and  a  graduate  of  a  reputable  medical 
college,  who  was  a  witness  at  the  coroner's 
Inquest,  testified  that  he  was  positive  the 
skeleton  found  In  the  burning  log  heap  was 
the  remains  of  a  human  being.  As  to  the 
identity  of  the  remains,  It  is  not  necessary 
that  the  evidence  should  tie  direct  and  posi- 
tive, where  such  proof  Is  impracticable. 
Wills,  Clr.  EV.  (6th  Am.  Ed.)  213;  Taylor 
T.  State,  35  Tex.  97,  Thus  In  Rex  v.  Clewes, 
4  Oar.  &  F.  221,  a  carpenter's  rule  and  the 
remains  of  a  pair  of  shoes  found  near  a 
skeleton  were  In  part  the-  means  used  to 
Identify  the  relics  of  a  man  who  had  been 
burled  23  years.  In  Commonwealth  v.  Web- 
ster, 52  Am.  Dec.  711,  the  metallic  teeth  of 
ft  person  found  In  a  furnace  were  held  suf- 
ficient to  prove  the  identity  of  a  person 
charged  to  have  been  killed.  In  State  v. 
Williams,  7S  Am.  Dec.  248,  the  charred  re- 
mains of  a  missing  woman  were  Identified 
by  the  finding  of  certain  hair  pins  with  the 
bones  and  proof  that  the  deceased  was  in 
the  habit  of  wearing  such  plus  two  or  three 
years  prior  thereto.  In  Jackson  v.  State,  29 
Tex.  App.  458,  16  S.  W.  247,  the  Identity  of 
a  child  was  proven  by  finding  a  number  of 
small  bon&i,  locks  of  short  curly  black  hair, 
and  a  smalt  calico  bonnet  So,  too,  in  State 
V.  Martin  (S.  G)  25  8.  B.  113.  the  Identity 
of  the  charred  remains  of  a  person  was  es- 
tablished by  finding  In  the  ashes  with  the 
skeleton  a  pleoe  of  burned  cloth  like  the 
woven  fabric  of  which  his  trousers  were 
made,  and  which  he  wore  at  the  time  of  his 
disappearance,  and  by  discovering  in  the 
same  place  a  slate  pracll  with  certain  In- 
dentetlons  thereon.  In  the  case  at  bar  the 
witness  George  Wood,  referring  to  the  knife 
ftrand  in  the  ashes,  in  answo:  to  the  direc- 


tion: "Tell  the  jury  why  you  know  the 
knife,"  said:  "I  know  the  knife  by  the 
shape,  the  make  and  by  the  defects  In  it 
The  knife  was  always  loose  In  the  springs 
here  and  hard  to  open.  That  Is  the  reason 
that  I  gave  it  to  Graham." 

It  is  argued  by  defaidant's  counsel  that 
the  fire  having  consumed  a  part  of  the  handle 
of  the  knife,  the  heat  was  sufficiently  intense 
to  Injure  the  springs  and  this  being  so,  the 
witness  could  not  recognize  the  instrument 
which  was  commonly  sold  by  hardware  deal- 
ers, and  hence  the  skeleton  was  not  identified 
as  the  remains  of  Graham.  The  testimony 
so  given  by  Woods  was  competent  and  its 
udequacy  xtaa  a  question  which  the  Jury 
were  called  upon  to  determine.  Udderzook 
T.  Commonwealth,  TO  Pa.  340.  The  hat 
which  was  found  beneath  the  loose  barb  of 
an  old  stump  near  the  fire,  at  the  time  the 
skeleton  was  taken  from  the  ashes,  was  iden- 
tified as  the  head  covering  worn  by  Graham, 
whose  habit  It  was  to  carry  matches  stut^ 
In  his  hat  band.  The  finding  of  two  matches 
so  placed  in  the  hat  referred  to  affords  cor- 
roborative evidence  of  the  Identity  of  the 
person  who  carried  tbem  In  this  peculiar 
manner.  Bo.  too,  the  finding  of  the  belt  In 
the  brush,  though  not  discovered  until  ser- 
eral  days  after  the  fire,  was  Identified  as  Gra- 
ham's girdle.  The  finding,  near  the  remains 
of  a  human  being  of  property  that  is  rec<^- 
nlzed  as  having  belonged  to  a  missing  per- 
son is  a  circumstance  tiding  to  identify  the 
body  of  the  deceased.  It  is  possible,  however, 
that  sucn  property  may  have  been  purposely 
placed  by  its  owner  where  It  was  found  to 
induce  the  belief  that  a  living  person  is  In 
fact  dead,  or  that  such  personal  chattels 
were  intentionally  put  In  the  place  Indicated 
to  create  an  Inference  of  the  Identity  of  the 
deceased  where  doubt  on  that  subject  exists. 
The  degree  of  proof  resulting  from  such  dis- 
covery necessarily  depends  upon  the  oppor- 
tunity wliich  time  and  Interest  afford  a  de- 
signing person  to  manufacture  evidence. 
The  finding  of  the  belt,  several  days  after 
the  inqn^t  was  held,  when  there  had  been 
time  and  chance  to  create  an  Inference  of 
the  Identity  of  the  deceased,  weakens  the 
evidence  which  the  clrcumstence  of  the  dis- 
covery would  ordinarily  produce.  If  season- 
ably made.  Such  evidence  was  admissible 
and  It  will  be  presumed.  In  the  absence  of 
any  showing  to  the  contrary,  that  the  court 
correctly  Instructed  the  Jury,  as  to  the  de- 
gree of  proof  which  the  clrcumstences  ad- 
verted to  furnished.  It  will  l>e  remembered 
that  the  parts  of  the  skeleton  found  In  the 
burning  log  heap.  Indicated  the  remains  of  8 
small  person.  This  fact  alone  Is  not  con- 
trolling on  the  question  of  Identity,  for  the 
human  framework  discovered  might  have 
been  that  of  any  person  corresponding  In 
stature  with  Graham  ( Commonwealth  t. 
Webster,  52  Am.  Dec.  711),  but  when  this 
drcnmstance  is  ccmsldered  In  connection  with 
the  other  att^idlng  conations;  we  tbink  Uw 
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Jury  vrere  antborlzed  In  ctmclndlag  as  tb« 
wdict  Implies,  that  tbe  remalm  were  tbOBe 
of  tlie  person  chafed  to  bave  been  killed. 
Tbe  coBBumptlon  of  a  buman  body  by  fire 
does  not  necessarily  repel  -an  Iitference  of 
snidde  or  of  an  nntn^tlonal  deatb,  for  tbe 
^ssolntlon  may  have  been  caused  by  purpose- 
ly leaping  or  accid^tly  fiilUng  Into  a  fire, 
or  by  being  unable  to  escape  from  a  burning 
building.  So,  too,  a  buman  body  may  be 
destroyed  by  tbat '  means  aftw  death  bad 
resulted  from  natural  causes,  ^e  finding  of 
tbe  remains  of  a  healthy  person,  like  Graham, 
In  a  burning  1<^  heap,  where  escape  was 
possible  In  case  contract  with  tbe  fire  was 
accidental,  and  prcA>abIy,  where  Immediate 
Intense  pain  resulting  from  tbe  flame  would 
cause  an  abandonment  of  an  attempt  at  self- 
destruction,  must  necessarily  repel  every  In- 
ference of  deatb  by  means  of  sucb  a  fire. 
This  conclusion  Is  fortlfled  by  tbe  testimony 
<tf  a  locomotiTe  fireman  who  ssitl  tbat  on 
Monday,  May  1,  1905,  at  about  2:20  a.  m.,  he 
saw,  on  the  east  of  the  railroad,  about  a 
mile  and  a  quarter  north  of  Glendale,  a  fire 
and  a  man  standing  by  It  From  this  decla- 
ration under  oath  it  would  seem  to  appear 
that  tbe  fire  which  consumed  Graham's  body 
was  not  Ignited  by  him.  Tbe  evidence  of 
what  was  supposed  to  have  been  blood  stains 
In  the  vicinity  of  the  ashes,  and  tbe  appear- 
ance of  the  grass  and  weeds  Indicating  that 
some  object  had  been  dragged  towards  the 
fire,  thereby  lodging  the  vegetation  and  stain- 
ing the  right  of  way  fence  with  blood,  war- 
ranted the  Jury  in  concluding  that  Graham's 
death  did  not  result  from  natural  causes  or 
from  suicide. 

This  brings  us  to  a  consideration  of  that 
branch  of  the  question  which  Involves  the 
criminal  agency.  It  will  be  remembered 
that  on  Saturday,  April  29,  1005,  at  about 
9  o'clock  ,ln  the  morning  the  defendant  paid 
a  bill  which  be  owed  a  merchant  in  Glendale 
by  giving  a  piece  of  gold  that  bad  belonged  to 
Graham.  The  next  day  Barnes  exhibited  a 
revolver  to  the  witness  HIttsman,  saying  he 
had  purchased  It  from  Graham,  which  gun 
was  found  when  the  defendant  was  arrested 
hidden  beneath  his  cabin.  At  the  time  the 
revolver  was  found  there  was  also  seen  lu 
a  sack  of  potatoes  In  Bames'  cabin  a  piece 
of  tinfoil.  These  potatoes  were  t&k&a  to  a 
neighbor's  house  and  emptied,  there  dropped 
from  tbe  sack  a  piece  of  tinfoil  which  being 
thereafter  unrolled,  a  diamond  ring  was  dis- 
covered that  had  iKlonged  to  Graham.  In 
Williams  T.  Conmionwealtb,  29  Pa.  102,  It 
was  held  that  an  Instruction,  directing  the 
Jury  to  Infer  the  commission  of  tbe  crime 
of  murder  from  the  possession  of  stolen 
articles,  where  the  evidence  was  adequate 
to  warrant  a  conviction  of  tbe  latter  crime, 
correctly  stated  the  law  applicable  to  the 
facfai  involved.  In  deciding  that  case,  Mr. 
Justice  Porter,  comparing  the  instruction 
referred  to  with  another  that  had  been  given, 
says:  "In  tbat  portion  of  the  charge  which 


treats  of  the  possesdon  of  the  coin,  and  the 
right  of  the  Jury  to  Infer  a  higher  crime  from 
tbe  possesion  of  stoloi  articles,  sufBcient 
to  convict  the  dtfendant  of  larceny,  we  see  as 
little  to  condenm.  If  criminal  ottenses  are  to 
be  pnntehed,  <drcumstances  like  these  must 
be  laid  bold  of  to  prove  them."  In  Poe  t. 
State,  10  Lea  (Tenn.)  673,  a  similar  In- 
struction was  given  at  the  trial  of  the  plain- 
tiffs in  error,  who  were  charged  with  the 
commission  of  the  crime  of  murder  In  tbe 
first  degree,  and  It  was  held  that  no  error 
was  committed,  the  court  saying:  "In  fact, 
tile  recent  possession  of  stolen  articles  under 
these  circumstances,  would  not  merely  be  a 
strong  circumstance,  but  raise  a  prraumption 
of  guilt,  upon  which  the  Jury  should  con- 
vict" So,  too.  In  State  v.  Anderson,  10  Or. 
448,  a  pocket  book  containing  money  that  bad 
belonged  to  a  person  alleged  to  have  been 
killed  having  been  found  In  the  possession 
of  the  defendant  was  considered  as  tending 
to  establish  his  criminal  agency. 

An  exception  was  taken  by  defradant's 
counsel  to  tlie  admission  of  testimony  as  to 
the  finding  of  Graham's  diamond  ring,  on  the 
groimd  that  tbe  circumstence  was  too  remote. 
Indefinite,  and  uncertain.  In  Morris  v.  State, 
30  Tex.  App.  95,  16  S.  W.  757,  testimony  of 
the  finding  In  a  well,  of  a  wateh.  the  property 
of  the  person  cbai^red-to  hav^  been  killed, 
several  months  after  the  alleged  m'urder,  was 
held  admissible  in  connection  with  other  evi- 
dence proving  that  on  the  day  the  defendant 
was  arrested  be  had  access  to  the  well  and 
could  have  thrown  the  watch  into  It  It  will 
be  remembered  that  on  the  day  Barnes  was 
arrested  there  was  found  In  his  sack  of  pota- 
toes a  small  roil  of  tinfoil,  tbe  Identity  of 
which  was  reasonably  accounted  for,  which 
being  unwrapped  revealed  Graham's  diamond 
ring.  Evidence  of  this  clrcnmstance  In  con- 
nection with  tbe  others  was.  In  our  opinion, 
admissible.  In  tiie  case  of  State  v.  Ander- 
son, supra,  the  defradant's  contradictory 
statements  as  to  the  whereabouts  of  the  miss- 
ing person  were  also  r^arded  as  tending  to 
create  an  Inference  of  his  guilt  In  the  case 
at  bar  Barnes  stated  that  Graham  had  gone 
to  Mule  creek  prospecting  and  afterward 
that  he  had  gone  to  California,  saying  that 
Graham  bad  a  few  dollars,  thereby  Implying 
that  he  was  able  'to  travel  by  rail.  As  Mule 
creek  Is  situated  west  of  Glendale  and  Califor- 
nia south  of  that  town.  It  was  possible  for  a 
person  going  to  tbe  former  place  to  continue 
bis  Journey  to  the  sister  state;  but  as  tbe 
travel  by  rail  is  so  much  easier  and  speedier 
than  Journeying  over  tbe  mountains,  tbe  de- 
fendant's declarations  should  be  considered  as 
tending  te  Incriminate  him.  State  v.  Reed, 
60  Me.  550.  The  defendant  having  attempted 
to  escape  from  tbe  Jail  in  which  he  was  con- 
fined, awaiting  trial  on  the  charge  of  which 
be  was  convicted.  Is  also  a  circumstance 
slightly  tending  to  prove  his  guilt  Cir- 
cumstantial evidence  Is  legal  and  competent 
in  tbe  gravest  kind  of  criminal  eases;  and 
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If  It  U  Of  such  ft  character  as  to  exclude 
every  reasonable  hypotheela,  other  than  that 
the  party  accused  of  the  commission  of  the 
offense  Is  guilty  thereof,  tt  la  mafflctant  to 
aatbori»  a  conviction. 

Believing  that  the  attending  clrcumstancei 
adverted  to  are  of  the  character  Indicated, 
and  that  other  alleged  errors  that  have  been 
assigned  are  imlmportan^  tbft  jadgmoit  is 
affirmed. 


m  UUH,  461) 

JOHN  AmSFIELD  CO.  T.  BASMUSSEN. 
(Supreme  Coart  of  Utah.  Joly  14,  190&) 

1.  Buxs  —  AcnoK  roK  Pans  •—  Fiudiho^ 
BUBDIK  or  Paoor. 

In  an  action  for  the  price  of  goods,  the 
defense  that  the  seller  foiled  to  ship  the  same 
in  time,  aad  tliat  the  goods  came  too  late  to 
be  of  ready  eale,  Is  new  matter,  and  tba  burden 
of  proving  it  is  on  the  buyer. 

[Ed.  Note. — For  cases  In  point,  see  vd.  43, 
Cent.  Dig.  Sales,  IS  1044-104a] 

2.  TBUI«— I1I8TBUCTION8— PBEPONDKUHOI  OT 
EVIOENCB— MlSLEADinO  InffrBOCriOKS. 

Where,  In  an  action  for  the  price  of  goods, 
the  buyer  denied  the  allegation  of  the  complaint 
and  pleaded  as  an  afOrmatlve  defense  ttie  failure 
of  the  seller  to  ship  the  goods  in  time,  an  In- 
strnetlon  that,  If  the  evidence  was  equally  bal- 
anced, the  verdict  should  be  for  defendant,  was 
misleading  because  calculated  to  lead  the  jury  to 
apply  the  Instruction  to  the  affirmative  defense,* 
8.  BviDENCB— BDBngH'or  Paoor-FaiLUBK  to 

StTSTAIir. 

Where  defendant  denied  the  material  alle- 

E.tions  of  the  complaint,  the  burden  of  prov- 
f  the  allegations  oy  *  preponderance  of  the 
evidence  was  on  ptafntUf,  and  if  he  failed  to 
do  so,  or  if  the  evidence  was  equally  balanced, 
he  could  not  recover. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
CenL  Dig.  Evidence,  I  122.] 

4.  TBIAI^lRSTSnOXlOMS— FRCPOHDE&UCOI  OF 

Evidence. 

Where,  In  an  action  for  tiie  price  of  goods, 
the  buyer  denied  the  allesationa  of  the  com- 
plaint, and  pleaded  an  afflrmative  defease,  and 
gave  evidence  rebutting  the  evidence  of  the  sel- 
ler, aud  the  court  charged  that  the  burden  of 

E roving  the  sale  was  on  the  seller,  and  that  the 
arden  was  on  defendant  to  establish  the  af- 
firmative defense  by  a  preponderance  of  the 
evidence,  and  defined  "preponderance  of  the  ev- 
idence" as  the  greater  weight  of  the  evidence, 
the  refusal  to  charge  that  the  burden  was  on  the 
seller  to  prove  the  material  allegations  of  the 
onoplaiDt  by  a  preponderance  of  the  evidence, 
and  that.  If  he  failed  to  so  prove  tiie  same, 
or  if  the  evidence  was  equally  balanced,  the 
Todlct  should  be  for  defendant,  was  erroneous. 

Appeal  from  District  Court,  Weber  Coun- 
ty; J.  A.  Howell,  Judge. 

Action  by  the  John  Alnsfield  Company 
against  O.  D.  Raamussen.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  new  trial  ordered. 

Plaintiff  brought  this  action  to  recover 
from  defendant  the  sum  of  $545.25,  alleged 
to  be  due  on  an  express  contract  for  goods 
sold  and  delivered.  The  complaint  contains 
two  causes  of  action.   In  the  first  cause 
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of  action  It  is  alleged  that  between  June  1, 
1903,  and  November  1,  1003,  at  Ogden,  Utah, 
plaintiff  sold  and  delivered  to  the  defendant, 
at  his  request,  a  certain  sto(^  of  goods  cpn- 
slstlng  of  ladles*  cloaks,  skirts,  and  suits, 
and  that  the  agreed  price  to  be  paid  there- 
for was  $283.  The  allegations  in  the  second 
cause  of  action  are  the  same  as  those  in  the 
first,  except  that  the  goods,  at  the  request 
of  defendant,  were  shipped  and  delivered  to 
him  at  Rock  Springa^  Wyo.,  and  that  defend- 
ant agreed  to  pay  therefor  the  sum  of  $262.25. 
The  defendant  answered  denying  each  and 
every  alI^;atlon  of  the  complaint,  and  plead- 
ed as  an  affirmative  defense  a  breach  of  the 
contract  under  which  plaintiff  claims  to  have 
shipped  the  goods,  In  that  the  goods  were 
not  shipped  until  long  after  the  time  agreed 
npon  and  thereby  were  not  received  by  de- 
fendant nntll  the  season  for  the  selling  of 
this  class  of  goods  had  almost  closed,  and 
that  they  came  too  late  to  be  of  ready  sale. 
It  is  further  alleged  tlmt  the  goods  were  ship- 
ped to  the  defoidant  as  samples  from  which 
to  select  a  line  of  goods  If  he  so  desired;  that 
he  had  permission  to  dispose  of  the  goods, 
or  such  portion  thereof  as  he  might  be  able 
to  sell  in  the  usual  course  of  trade;  and  that 
it  was  further  agreed  that  defendant  mls^t 
at  any  time.  If  be  so  desired,  reshlp  to 
plaintiff  the  unsold  portion  of  said  goods. 
There  Is  a  sharp  conflict  In  the  evidence  on 
the  issues  raised  by  the  pleadings,  but  It 
Is  not  necessary  to  review  In  detail  the  facts 
in  the  case,  because  the  errors  assigned  re- 
late only  to  the  Instructions  given  by  the 
court  and  the  refusal  of  the  court  to  give 
certain  requests  asked  for  by  the  defendant 
From  a  verdict  rendered  by  a  Jury  and  judg- 
ment entered  thereon  by  the  court,  in  favor 
of  plaintiff,  for  the  sum  of  $390.02,  defend- 
ant has  appealed  to  thla  court 

Henderson  ft  llacUUlan,  Cor  a^eUant 
N.  3.  Harris,  for  responduit 

McCARTT,  J.,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court: 

Defendant  assigns  as  error  the  refusal  of 
the  court  to  instruct  the  Jury  that,  **lf  the 
evidence  Is  equally  balanced,  your  verdict 
must  be  for  the  defendant,  no  cause  of  ac- 
tion." One  of  the  defenses  set  up  by  de- 
fendant in  this  case  was  the  alleged  fail- 
ure of  plaintiff  to  ship  the  goods  mentioned 
as  agreed  upon  at  the  time  they  were  orders 
ed,  and  that  they  arrived  too  late  for  the 
fall  trade,  and  defendant  was  tberet^  un- 
able to  dispose  of  them,  ^is  was  new  mat- 
ter. The  burden  of  proving  the  Issne  raised 
by  It  was  upon  the  defendant  As  the  foia- 
golng  request  Is  iKit  limited  or  confined  to  the 
Issues  made  In  the  allegations  of  the  com- 
plaint the  jury  might  have  bem  mided 
thereby,  and  applied  it  had  It  been  given,  to 
the  issues  raised  by  the  affirmative  mat- 
ter In  the  answer  as  well  as  to  the  Issues  «f 
the  complaint  Therefore  the  court  did  net 
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err  in  refaslng  to  grant  It  mckf^  t.  Bio 
Grande  Western  By.  Co.  (Utab)  82  Pae.  20. 

Defendant  also  requested  the  court  to  In- 
stmct  the  jury  as  follows:  "The  Inirden  is 
upon  the  plaintiff  to  prove  all  of  the  material 
allegations  of  Its  complaint  by  a  preponder* 
once  of  the  evidence,  and  if  iilalntlff  falls 
to  prove  all  of  those  material  allegations 
by  such  preponderance,  or  tf  the  evidence 
is  equally  balanced,  then  your  verdict  most 
be  for  the  defendant,  no  cause  of  action." 
This  request  correctly  states  the  law.  The 
defendant  having  denied  the  material  allega- 
tions of  the  complaint,  the  burden  of  proving 
such  allegations  1^  a  preponderance  of  the 
evidence  was  on  the  plaintiff,  and  If  it  fail- 
ed to  do  so,  or  If  the  evidence  on  those 
Issues  were  equally  balanced,  the  plaintiff 
could  not  recover,  and  the  def^idant  was  en- 
titled to  have  the  Juiy  so  Instructed.  It  is 
urged,  however,  that  the  request  was  fully 
covered  by  the  following  Instmctlons  which 
were  given  In  the  case:  "<6)  I  further 
charge  that  the  burden  of  proof  of  the  sale 
of  said  goods  to  the  defendant,  as  set  out 
in  his  complaint,  is  upon  the  plalnUff."  The 
court  In  the  same  paragraph,  after  Inviting 
attention  to  some  of  the  affirmative  matters 
set  up  as  a  defense  in  the  answer,  proceed- 
ed to  further  charge  the'  Jni7  as  follows: 
"And  he  (defendant)  having  alleged  sndi 
fact  ftfflrmatlvely,  the  burden  Is  upon  him 
to  establish  sn^  an  agreement  betwerai  hbn 
and  the  plaintiff  for  the  return  of  said  goods 
by  a  preponderance  <tf  the  evidence"  The 
court  in  its  next  succeeding  instnicti<m  de- 
ilnea  what  Is  meant  by  a  'preponderance 
of  the  evidence^"  as  follows :  "By  a  pre- 
ponderance of  the  evidraice  Is  meant  the 
ffreatra  weight  of  the  evidence;  that  which 
is  more  convlndng  of  Its  trutii.*'  These  In- 
structlons  when  read  together  do  not  correctly 
state  the  rule  respecting  the  degree  of  proof 
necessary  for  a  plaintiff  to  produce  In  sujvort 
of  the  allegatlona  of  bis  complaint  to  entitle 
him  to  recover,  when,  as  here,  the  defendant 
IntrodnoeB  evidence  tending  to  rebut  and  ovex>> 
oxne  the  evld«ice  produced  1^  the  plaintiff, 
^e  Jury  was  instructed  that  the  burden  was 
upon  the  plaintiff  to  prove  the  allegations  of 
hlB  complaint,  and  that  the  burden  was  upon 
tte  defendant  to  prove  by  a  preponderance 
of  the  evidence  the  affirmative  matter  In  his 
answer.  The  lury  might  well  have  under- 
stood fRHu  these  InstraetlonB  as  given  that 
while  the  burden  was  upon  the  plaintiff  to 


proYe  the  allegations  of  his  complaint  and 
to  make  oat  a  prima  facM  case  in  chief,  yet 
It  was  not  indispensable  .to  entitle  him  to  re- 
cover that  the  evidence  on  these  issues,  when 
the  case  was  finally  submitted,  should  pre- 
ponderate In  bis  favor.  Flalntlfl  cites  and 
relies  npon  the  case  of  Hlck^  v.  Ballmiy 
Co.,  supra,  in  support  of  his  contention  that 
the  request  was  properly  refused.  In  that 
case  the  defendant  requested  the  court  to 
Instmct  the  Jnry  as  fbllows:  "Ton  are  fur- 
ther  charged  that  the  mere  fact  that  the  acci- 
dent happened  Is  not  suffldent  ivoof  to  charge 
the  defendant  with  negligence.  The  burden 
of  proving  negligence  rests  on  the  party  al- 
leging It,  and,  when  a  person  charges  negli- 
gence on  the  part  of  another  as  a  cause  of 
action,  he  must  prove  the  negligence  by  a 
preponderance  of  the  evidence.  And  In  this 
case,  if  the  Jury  finds  that  the  weight  of  the 
evidence.  Is  in  favor  of  the  defendant,  or  that 
it  Is  equally  balanced,  then  the  plaintiff  can- 
not recover,  and  you  ^uld  find  the  Issues 
for  the  defendant.'*  It  will  be  observed,  as 
was  pointed  out  In  the  opinion  written  by  Mr. 
Justice  Straup  In  that  case,  that  the  request 
In  terms  applied  to  the  Issues  of  the  entire 
case,  those  raised  by  the  auctions  of  con- 
tributory negligence  in  the  answer  as  well  as 
the  iKues  upon  the  complaint;  whereas  In 
the  case  under  consideration  the  request  was 
limited  to  the  allegations  of  the  complaint 
Moreover,  In  that  case  the  court  fully  In- 
structed the  Jury  on  all  tiie  Issues  raised 
by  the  pleadings  in  the  case,  and  among  oth« 
things  charged  the  Jury  that:  "The  liurd<m  of 
proof  Is  upon  the  plaintiff  in  this  case,  and 
It  Is  necessary,  before  be  to  entitled  to  a  ver* 
diet  at  your  hands,  that  be  should  establish 
hy  a  prepcHiderance  of  tiie  evldwce  the  al- 
legations of  hit  complaint"  It  thus  aivc^m 
that  the  Jury  was  instructed  In  dear  and  un- 
equivocal terms  that  tiie  burdra  was  npon 
the  plaintiff  to  prove  the  allegations  of  his 
complaint  by  a  preponderance  of  the  evidence, 
which  was  not  dcHoe  In  this  case^  We  are 
of  tiie  opinion  tiiat  the  defiant  was  entltied 
to  have  the  request  or  an  Instruction  embody- 
ing th6  same  principles,  ^ven  to  the  Jury,  and 
that  It  was  error  for  the  court  to  refuse. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered,  costs  of  this  appeal  to  be  taxed  ■ 
against  reqmndait 

STRAUP,  X,  concDra.  BARTOH.  O.  J.»  « 
concurs  in  tiie  result 
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STONE  ▼.  OGDEN  PAGEINQ  GO. 
(Sapreme  Court  of  TJtab.  Julj  12,  1806.) 
L  Appeal  and  EBBOl^-RE0OBD— Biix  or  Gx- 

CSFTIONS— CeBTIFICATB  AS  TO  EVIDENCE. 

A  judfre'R  certificate  to  a  bill  of  exceptlona, 
reciting:  "loasmuch  as  the  (oregolns  matters 
do  not  otherwise  appear  of  record,  I  hereby 
certify  that  this  bill  of  exceptions  has  been  by 
me  settled  and  allowed" — does  not  show  that  the 
bill  contains  all  the  evidence,  so  as  to  justify 
a  consideration  on  appeal  of  the  sufiiciency  of 
the  evidence. 

[Ed.  Note. — For  cases  In  poiot,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error.  U  2918-2027.] 

2.  Save— IzTCOBPOHATioN  or  Btideuce— Ne- 
cessity. 

Where  It  Is  not  made  to  appear  that  the 
btll  of  exceptions  contains  all  the  evidence  as 
to  certain  points,  objections  to  its  insufficiency 
on  such  points  cannot  be  considered  on  appeaL* 
[Ed.  Note. — For  cases  In  ooint  see  vol.  S, 
Gent  Dig.  Appeal  and  Error,  H  2916,  2917.] 

Appeal  from  District  Court,  Weber  Cotinty; 
J.  A.  Howell,  Jndgew 

Action  by  Edward  8.  Stone  agalnat  tlM 
Offden  Pscking  Company.  From  a  Jadgment 
in  faror  <rf  plaintiff  defendant  appeals. 
Affirmed. 

James  N.  Kimball,  for  ^tpellaut  J.  D. 
Skeen,  for  respondent 

Mccarty,  J.  The  pleadings  In  this  case 
presented  Issnes  which  involved  both  legal 
and  equitable  questions.  It  is  unnecessary, 
Ttewlng  the  case  as  we  do,  to  reproduce  here 
the  issnes  and  facts  in  the  case.  The  ques- 
tions of  fact  were  tried  by  a  jury  who  re- 
turned a  general  verdict  in  favor  of  plaintiff. 
Special  Interrogatories,  embodying  the  equi- 
table Issnes  In  tbe  case,  were  also  submitted 
to  the  Jury,  upon  which  the  Jury  returned  a 
special  verdict  In  favor  of  plaintiff.  From 
the  Judgment  entered  upon  the  general  and 
special  dndlngs  of  the  JU17,  defendant  haa 
appealed. 

The  emH*s  assigned  and  relied  on  by  ap- 
pellant for  a  reversal  of  the  Judgment  relate 
to  the  alleged  Insufficiency  of  the  evidence 
to  Justify  the  verdict  Itespondent  objects  to 
a  consideration  of  the  errors  assigned,  on  the 
ground  that  there  Is  nothing  In  the  bill  of 
exceptions  showing  that  U  contains  all  the 
evidence  Introduced  and  submitted  at  the 
trial.  The  ord»  of  the  Judge  before  whom 
the  case  was  tried,  settling  and  allowing  the 
bill  of  erceptions,  is  as  follows:  "Inasmuch 
as  the  foregoing  matters  do  not  otherwise 
appear  of  record,  I  hereby  certify  that  this 
bill  of  exceptions  has  been  by  me  settled  and 
allowed."  There  is  nothing  In  this  certificate 
or  order  of  the  judge  showing,  nor  Is  It  other- 
wise made  to  appear,  that  the  bill  of  excep- 
tions contains  all  the  evidence,  or  e-vea.  the 
substance  thereof,  introduced  at  the  trlaL 
This  court  has  repeatedly  held  that  for  it  to 
consider  an  error  based  upon  the  Insufficiency 


•Crooks  T.  Hannon,  2>  Utah.  301,  81  Pac  K;  Mltch- 
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of  tbe  evidence  the  record  most  afflrmatlTdy 
show  that  the  bill  of  exceptions  contains  all 
the  evidence  bearing  on  the  points  wherein  It 
Is  claimed  the  evidence  .la  Insufficient 
Crooks  V.  Harmon,  29  Utah  — ,  81  Pac  Sa; 

•Mitchell  V.  Jensen,  29  Utah  »  81  Pac.  1G5; 

Hannan  Bros.  v.  Waltensplel,  29  Utah  — ^ 
82  Pac.  850. 

We  are  of  the  opinion,  and  so  bold,  that 
respondentia  objection  is  well  founded,  and 
that  we  are  precluded  from  consldving  tbe 
alleged  errors  complained  of. 

Tbe  Judgment  Is  affirmed,  with  costs. 

BABTGXI,  a  J.,  and  STRAVP,  ooocnn 


(29  Not.  1«> 

STATE  ex  rel.  BACHELDER  y.  MURPHT. 
District  Jadge.   (No.  1,000.) 
(Supreme  Court  of  Nevada.  July  5,  19061). 

L  Insane  Persons— Aotioss—Tbiai,  Pehih 
INO  Iksanitt. 

Where  relator's  complaint  for  divorce 
against  bis  wife  alleged  that  the  acts  constitut- 
ing the  cause  of  action  were  committed  by  de- 
fendant before  she  became  insane,  her  sabee- 
quent  insanity  constituted  no  ground  t<a  tbe 
trial  court's  refusal  to  try  the  cause  which 
was  at  issue,  during  the  continuance  of  soc^ 
insanity. 

[Ed.  Note. — For  cases  In  point  see  vol.  2L 
Cent.  Dig.  Insane  Persons,  »  151-lES;  toL  17* 
Cent.  Dig.  Divorce,  H  237-2*2.] 

2.  Mandamus—Petition— Ai.ucaATioic»—  Ad- 
mission. 

^^lle^e  the  trial  judge  did  not  Htny  or  an- 
swer the  allegation  of  a  petition  for  mandamus, 
that  he  bad  refused  ever  to  try  petitioner's  di- 
vorce case  on  account  of  the  insanity  of  the 
defendant  such  allegatkm  would  be  regarded 
at  admitted. 

3.  Judges— Detective  Froceedinos— Dutt  ov 
JuDOE  TO  Point  Out  Depbct. 

Where  a  trial  judge  was  donbtfo]  conceio- 
ing  his  jurisdiction  to  try  a  cause  because  of 
defects  in  the  service  of  the  summons.  It  was 
his  duty  to  call  the  attention  of  counsel  to 
what  he  regarded  as  the  defects  in  the  pro- 
ceedings, in  order  that  they  might  be  corrected 
by  amendment,  and  not  to  arbitrarily  refuse  to 
t^  the  cause  by  reason  thereof. 

Mandamus  by  the  state,  on  relatifm  of 
George  Bachelder,  against  tbe  First  judicial 
district  court;  M.  A.  Muipby,  district  Jndga 
Writ  granted. 

Ma<^  &  Farrlngton,  for  plalntUC.  XL  B. 
Roberts,  for  defendanL 

FITZGERALD,  C  J.  This  Is  a  proceeding 
In  mandamus  to  compel  the  respondent  as 
Judge  of  the  First  Judicial  district  court, 
to  proceed  to  bear  and  determine  the  case  of 
George  Bachelder,  Plaintiff,  t.  Rose  Ann 
Bachelder,  Defendant,  alleged  to  be  pending 
In  said  district  court  In  his  petition  relator, 
among  other  things,  alleges:  That  be  com- 
menced his  action  for  divorce  on  tbe  23d  day 
of  February,  A.  D.  1905;  that  on  tbe  2Stb 
day  of  March,  1906,  the  defendant  aiveared 
in  tbe  action  through  her  attorneys,  Messrs. 
Curler  &  King,  tb^  filing  an  answer  to  tbe 
oomplalnt;  that  on  tbe  4th  daj  of  DooeiiilMr» 

Digitized  by  Google 


0610.) 


BOABD  OF  COITES  T.  PINNACLE  GOLD  MIN.  CO. 


1005 


1005,  the  raifpondeDt  set  the  case  for  trial 
before  a  Jury  on  the  2lBt  day  of  December, 
190C ;  that  on  the  said  2l8t  day  of  December, 
1905,  plaintitTs  attorney  tn  said  case,  C.  SL 
Mack,  Esq^  appeared  and  requested  the  re- 
spondent to  proceed  with  the  trial  of  the 
case;  that  respondent  refused  to  do  so,  giv- 
ing and  Btating  his  reasons  for  so  refusing 
u  fellows:  "The  said  defendant  Is  Insane 
and  conflned  In  the  Asylum  for  Mental  Dis- 
eases at  Reno,  Nev." — and  that  this  relator, 
through  hts  attorney,  the  said  C.  E.  Mack, 
thereupon  made  a  demand  upon  the  said 
respondent  to  proceed  with  the  trial  of  said 
action,  but  that  the  said  respondent  then  and 
there  refused  and  does  now  refuse  to  proceed 
with  the  trial  thereof,  and  will  not  proceed 
to  the  trial  of  said  action  without  an  order 
of  this -court  compelling  htm  so  to  do.  The 
respondent's  refusal  to  proceed  with  the  trial 
of  the  case  la  based  on  the  fact  of  the  de- 
fendant's insanity.  The  complaint,  however, 
alleged  that  ttie  acts  constituting  the  cause  of 
action  ta  plaintiff's  favor  against  the  de- 
fendant were  committed  by  the  defendant 
before  the  insanity  occurred. 

Under  these  circumstances,  I  think  the 
fact  of  the  insanity  of  the  defendant  was 
not  sufficient  to  Justify  the  respondent  in 
Us  refusal  to  proceed  with  the  trial  of  the 
case.  In  his  retom  or  answer  to  the  alter- 
native writ  herein,  the  respondmt  sets  up 
other  matters  In  Jostiflcatlon  of  his  refusal 
to  proceed  with  the  trial,  to  wit,  a  doubt 
whether  m  not  the  eammons  In  the  action 
had  been  properly  served,  the  absence  of 
the  defendant's  attorneys,  etc.  Ab  the  case 
stands  on  tlie  peHtI(m.and  answer,  these  mat- 
tBs»  cannot  avail  Um  nnder  bis  admiacdon 
that  lie  wonid  never  try  the  case  while  de- 
fendant was  lnsane»  Be  did  not  dei^  or 
answer  the  allegation  In  tbe  petition  that 
on  anconnt  of  tbe  Insanity  of  tba  defendant 
be  would  not  even  In  future  try  the  case. 
The  allegatton  stands  admitted  by  the  fact 
of  its  not  being  doiied.  Tlie  otlier  matters  al- 
leged tn  the  answer  to  the  petition  mUcht. 
perhaps  have  Jwtlfled  tlw  respondmt  in  his 
refusal  to  proceed  with  tiie  trial  at  the  time 
mentioned.  But,  it  sDch  were  tbe  case,  he 
■should  have  signified  to  connsd  bis  wllllng- 
nesa  and  intention  to  proceed  with  the  trial 
at  the  proper  time,  and  also  have  let  them 
know  wberein  be  deraied  tbdr  proceedings 
Iriegnlar  and  tosnfflclent,  so  that  they  -could 
liave  amended  and  corrected  them,  and  at 
Binne  time  gotten  a  trial  of  the  case. 

Therefore,  without  passing  on  the  ques- 
tion of  the  sufficiency  of  the  service  of  sum- 
mons in  the  case,  or  any  of  the  other  mattm 
stated  in  the  answer  of  respondent,  except 
tbe  single  one  of  the  sufficient^  of  defend- 
ant's Insanity  as  a  bar  to  proceeding  with 
the  orderly  heurlug  and  determination  of 
the  case.  It  Is  ordered  that  the  mandate  of 
this  court  Issue  to  the  respondent  that  he 
proceed  with  tbe  hearing  and  determlnatlm 


of  the  case,  of  course,  first  satisfying  himscir 
upon  all  questions  of  service  of  summons, 
guardianship,  and  jurisdiction. 

TALBOT  and  NOBCROSS,  JJ.,  concur; 


(8«  CglD.  492) 

BOAEt>  OF  COM'RS  OF  TELLER  COUN- 
TY v.  PINNACLE  GOLD  MINING  CO. 

LYSIGHT,  Ooimty  Asseesor.  et  oL  v.  O,  E. 

&  M.  MINING  00. 
(Snprane  Court  of  Colorado.    May  7,  1906.) 
Taxation— Erbori^ous  Assessuent— Appeai. 

TO    DiSTBICT  COUBT— ApPKAI.   TO  SUPaEUS 

Court. 

The  statute  authorizing  one  injured  by  an 
erroneous  asseasmeut  of  taxes  to  petition  the 
county  commiBsioaers,  and  (iving  an  appeal  to 
the  district  court,  does  not  authorize  an  ap* 
peal  or  writ  of  error  from  the  Judgment  of  tbs 
diatrict  court. 

En  Banc  Appeal  from  District  Court, 
Teller  County;  Robert  E.  Lewis,  Judg& 

The  Pinnacle  Gold  Mining  Company  and 
the  C,  E.  &  N.  Mining  Company  petitioned 
for  relief  from  an  unjust  assessment  for 
taxation,  one  petition  being  addressed  to  the 
board  of  county  commissioners  of  Teller 
county  and  the  other  to  the  district  court, 
and  in  the  case  presented  to  the  commis- 
sioners an  appeal  was  taken  to  the  district 
court.  From  tbe  judgments  of  the  district 
court  reducing  the  assessments,  the  board  of 
commissioners  and  another,  as  county  assess- 
or. appeaL  Appeal  dismissed. 

C  St  Thomas  and  Scott  Aabton,  for  appel- 
lants.  McAllister  &  Gandy,  fta-  appeUees. 

BAILET,  J.  The  above  cases  are  two  of  a 
series  involving  Identical  Issues.  One  of  tbe 
appellees  filed  a  petition  with  the  board  of 
county  commissioners  of  Teller  county,  pray- 
ing for  relief  against  what  they  deemed  to  be 
an  unjust  and  excessive  valuation  placed  by 
the  assessor  upon  their  nonproductive  mining 
claims  in  Teller  county.  The  commissioners 
refused  to  interfere  with  the  assessment,  and 
the  case  was  taken  to  the  district  court  of 
that  county  by  appeaL  The  other  appellee 
filed  a  like  petition  directly  with  the  district 
court  and  by  stipulation  the  cases  were  tried 
together.  ,The  district  court  reduced  the  as- 
sessment made  by  the  assessor,  and  the 
board  of  commissioners  and  the  assessor 
bring  the  actions  here  upon  ai^eal. 

This  court  has  not  jurisdiction  to  entertain 
this  appeal.  The  statute  concerning  appeals 
to  the  district  court  from  the  assessor  and 
from  the  board  of  county  commissioners  are 
similar  to  the  previous  law  upon  this  subject, 
passed  in  1880,  There  Is  no  provision  for  an 
appeal  from  the  district  court.  This  ques- 
tion was  before  the  Court  of  Appeals  in  the 
case  of  Pilgrim  Consolidated  Mining  Co.  r. 
Board  of  County  Commissioners  of  Teller 
County,  20  Colo.  App.  — ,  78  Pac.  617,  and 
that  court  in  a  very  carefully  prepared  opio- 
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Um,  determined  that  neltbor  appeal  nor  writ 
of  OTor  would  He  from  tbe  Judgment  of  tbe 
district  ooart  We  are  Inclined  to  follow  the 
opinion  of  the  Oonrt  of  Appeals.  There  have 
been  a  number  of  similar  cases  broa^^t  to 
this  court  and  to  the  Court  of  Appeals,  either 
upon  appeal  or  writ  of  error.  In  which  the 
action  of  the  district  court  has  been  review- 
ed. These  cases  afford  no  precedent  by 
which  we  are  to  be  controlled,  the  question 
of  Jurisdiction  not  having  been  raised  or 
brought  to  the  attention  of  the  court 

For  the  reasons  above  set  forth,  these 
actions  win  be  dismissed  by  the  court  upon 
its  own  motion,  for  lack  of  Jurisdiction  to 
entertain  tbe  appeal. 

Dismissed. 


us  Colo.  4M) 

BOARD  OF  OOH*BS  OP  TELLEB  COUN- 
TS T.  BBN  HUB  GOLD  MIMINO  OO. 
(Supreme  Court  of  Colorado.  May  7.  1906.) 

En  Banc.  Appeal  from  District  Court, 
Teller  County ;  Robert  E.  Lewis,  Judge. 

Api)eal  by  the  board  of  county  commis- 
sioners of  Teller  county  from  a  Judgment 
of  tbe  district  court  reducing  an  assessment 
of  taxes  against  the  Ben  Hur  Gold  Mining 
Company.  Appeal  dismissed. 

G.  S.  Thomas  and  Scott  Aahton,  for  ap- 
pellants. 

BAILET,  J.  Tbie  appeal  In  this  action  Is 
dismissed  for  lack  of  Jurisdiction,  because 
of  the  reasons  set  forth  in  ISoard  of  County 
Commissioners  of  Teller  County  t.  Pinnacle 
Gold  Mining  Company  (Colo.)  85  Pac.  1005. 

Dismissed. 


(36  Colo.  495) 

LTSIQHT,  Cvafity  Assessor,  et  a!.  T.  JEN- 
NIB  SAMPLE  CONSOU  GOLD  MIN- 
ING CO, 

(Snprene  Oonrt  of  Colorado.  May  7,  1906.) 

En  Banc.  Appeal  from  District  Court, 
Teller  County;  Bobert  E.  Lewis,  Judge. 

Appeal  by  M.  B.  Lysigbt,  as  county  asses- 
sor, and  the  board  of  county  commissioners 
of  Teller  county,  from  a  Judgment  of  the 
district  court  reducing  an  assessment  of 
taxes  against  the  Jennie  Sample  Consoli- 
dated (Sold  Mlnii^  Company.  Dismissed. 

E.  &  Thomas  anA  Bcott  Asbton,  for  appel- 
lants. 


BAILBT,  J.  Tbe  appeal  In  this  aetloa  Is 
dismissed  for  lack  of  Jurladicdon,  because  of 
the  reasons  set  forth  in  Board  of  County 
(Commissioners  of  Teller  County  t.  Plnnade 
Gold  Mining  Company  (Colo.)  86  Pa&  1005. 

Dismissed. 


m  Ooio.  w) 

LT8IGHT,  County  Assessor,  et  al.  t.  DBS 
MOINES  GOLD  MINING  OO. 
(Supreme  Court  of  Colorado.   May  7,  1906.) 

En  Banc.  Appeal  from  District  Court, 
Teller  County;  Robert  E.  Lewis,  Judge. 

Appeal  by  M.  B.  Lyslgbt,  as  county  assess- 
or, and  the  board  of  county  commissioners  of 
Teller  county,  from  a  judgment  of  the  district 
court  reducing  an  assessment  of  taxes  against 
the  Des  Moines  (}old  Mining  Company.  Ap- 
peal dismissed. 

O.  S.  Thomas  and  Scott  Asbton,  for  appel- 
lants. 

BAILEY,  J.  The  appeal  in  this  action  Is 
dismissed  for  ladt  of  Jurisdiction,  because  of 
ttie  reasons  set  forth  In  Board  of  County 
Commissioners  of  Teller  County  t.  Pinnacle 
Gold  Mining  Ckimpany  (Colo.)  86  Pac;  100& 

DlamlBsed. 


(M  Colo.  417) 

riBST  NAT.  BANK  OF  MONTROSE,  t. 
BOABD  OF  GOM'BS  OF  MONTROSB 
(30UNTr. 

(Supreme  Court  of  Colorado.  UUiy  7,  1000.) 

Error  to  District  Court,  Montrose  County; 
Tberon  Stevens,  Judge. 

Error  by  the  First  National  Bank  of  Mont- 
rose to  review  a  Judgment  of  tbe  district 
court  of  Montrose  county  refusing  to  re- 
duce an  assessment  of  taxes  against  plain- 
tiff in  error.   Writ  dismissed. 

F.  D.  Gatlln,  for  plaintlfT  In  error.  Jotm 
Gray,  for  defendant  In  earn, 

BAILEY,  J.  The  appeal  In  this  action  Is 
dismissed  for  lack  of  Jurisdiction,  because 
of  the  reasons  set  forth  In  Board  of  Count? 
Commissioners  of  Teller  Coun^  t.  Pinna- 
cle Gold  mnlns  Company  (OolOb)  85  Fae- 
1005. 

Dismissed. 

OABBBBTr  O.  J.,  and  GODDABD, 
concur. 


Digitized  by  Google 


Colo) 


HOTCHKISS  V.  FIRST  NAT.  BANK 


lOOT 


<a6  CtAo.  6H) 

SILLS  T.  OOOBBMS. 
OSnpTCiM  Goort  of  Colorado.  Miay  7,  1&06.) 

PhTSICIANS  and  SUBQEOnS— COHPBnSATION— 
ACTl  0N8— EIVI DENCB— ADMIS8IBII.ITT. 

In  on  action  by  a  phyaician  for  the  valne 
of  profeasioBal  services  rendered  witbout  any 
contract  as  to  the  price,  evidence  is  admlssibtQ 
that  plaintiff  was  basilr  en  gaged  in  the  prac- 
tice of  his  profession. 

[Ed,  Note. — For  cases  in  point,  see  vol,  39, 
Gent.  Dig.  Physicians  and  Surgeons,  8  B7.] 

Appeal  from  Dtstrict  Court,  Onnnlson 
County;  Ttaeroa  Stevens,  Judge. 

Actltm  hy  F.  N.  CoclienM  against  a  T.  Slllfl. 
From  a  ^dgment  In  fkTor  of  plaintiff,  do- 
fendant  appeals.  Afflnned. 

Temple  &  Cmmp,  for  appellant  Dexter  T. 
Sapp,  for  appellee. 

BAILET,  J.  But  one  qnestion  Is  presented 
for  determination  In  tbls  case:  Is  testimony 
tending  to  show  that  plaintiff  was  bnslly  en- 
gaged In  tbe  practice  of  his  profession  ad- 
missible In  an  action  brought  by  a  piiysiclan 
to  recoyer  Judgment  for  the  value  of  profes- 
sional services  rendered,  where  the  price  to 
be  chained  for  ancb  services  was  not  agreed 
upon? 

It  Is  said  that  "when  an  attorney  sues  up- 
on a  quantum  meruit,  for  professional  ser- 
vices, his  professional  standing  is  a. proper 
subject  of  inquiry  as  affecting  the  value  of 
bis  services.  And  the  amount  of  his  profes- 
sional business  may  be  Inquired  Into,  as  tend- 
ing to  show  his  professional  standing." 
Weeks  on  Attorneys  at  Law,  681;  Phelps  v. 
Hunt,  40  Conn.  9T.  Counsel  has  called  our 
attention  to  no  case,  and  we  know  of  none, 
wherein  it  is  held  that  a  different  rule  should 
obtain  In  determining  the  value  of  a  physl- 
rlan'a  services.  The  same  reasoning  which 
prompts  tbe  doctrine  as  to  attorneys  seems  to 
warrant  its  application  to  physicians.  The 
value  ot  professional  services  may  depend 
very  considerably  upon  the  character  and 
standing  of  bim  who  performs  them.  In  tbe 
first  place,  there  are  diversities  of  gifts.  The 
period  of  time  {)assed  In  tbe  profession,  the 
experience  acquired,  degree  of  skill,  and  the 
faculty  of  using  professional  knowledge  make 
great  differences  In  Individuals.  The  ser- 
vices of  some  are  worth  more  than  the  ser- 
vices of  others,  because  they  will  command 
more.  Should  a  question  arise  as  to  the 
value  of  services.  In  an  action  brought  by  a 
pbysldan  to  recover  fees,  where  the  nature 
of  tbe  services  performed  makes  the  posses- 
sion of  certain  qualifications  to  constitute  an 
Important  element  in  the  value  of  those  ser- 
vices, as  In  this  case  where  the  plaintiff  was 
called  because  of  his  peculiar  skill  as  a 
diagnostician,  evidence  of  professional  stand- 
ing is  clearly  admissible  and  is  entitled  to 
consideration. 

Tbe  fact  that  plaintiff  was  extremely  busy 
tends  to-show  his  professional  standing,  and 
tends  to  show,  in  c<»mectlon  wltb  other  testi- 


mony concerning  the  length  of-  time  be  bad 
practiced  medicine  in  that  oommnnity,  his  ex- 
perience, which  gave  him  the  requisite  knowl- 
edge and  ability  to  properly  diagnose  and 
prescribe  the  necessary  medicines  for  diseas- 
ed persons.  If  constant  practice  hk  the  art  of 
his  profession  renders  a  practitioner  man 
capable  than  he  otherwise  would  be,  tbe  ex- 
tent of  such  a  practice  Is  a  matter  which  may 
be  propwly  InqtUred  Into  for  the  purpose  of 
detemUnlng  the  value  of  the  services  ren- 
dered. 

The  judgment  of  the  district  court  wUI  be 
afflnned. 
ASrmsd, 

OABBBBT,  a  J.*  and  GODDABD, 
concur. 

(87  Colo.  2ZS) 

HOTCHKISS  V.  FIRST  NAT.  BANK  OF 
DENVER  et  al. 
(Supreme  Court  of  Colorado.  May  7,  1006.) 

1.  JnnoMBNT— Judges— PowEBS  in  Chambebs 
—Judgment  fir'  Dspault." 

Under  Code  Civ.  Proc.  S  198,  providing 
that  if,  in  a  default  case,  proof  of  a  fact  faie 
necessary,  "the  court  may   •   *   •   hear  the 

Eroof  or  •  *  *  order  a  reference,*'  the  judge 
1  chaml>eni  In  one  coanty  cannot  hear  testi- 
mony and  render  judgment  In  a  default  case 
pending  in  another  county. 

[Ed.  Note. — For  cases  in  point,  see  voL  80, 
Cent.  Dig.  Judgment,  S  210.] 

2.  Executors  and  ADiuifi8TaAT0B&— Allow- 
ance OP  Claims. 

In  view  of  Mills'  Ann.  St.  S  4793,  providing 
that,  on  recovery  of  judgment  in  any  court 
other  than  tbe  county  court  against  an  adminis- 
trator for  a  demand  due  from  the  intestate,  no 
execution  shall  be  issued,  but  a  transcript  shall 
be  filed  in  the  county  court,  "and  the  same 
shall  be  classed  and  paid  as  other  dnnands."  a 
district  court  is  not  authorized  to  decree  that  a 
Judgment  rendered  by  it  against .  an  adminis- 
trator shall  be  allowed  and  paid  as  a  claim  of 
a  certain  class. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent  Dig.  Exacnton  and  AdmhiistntorB,  | 
1887.]  . 

Error  to  District  Court,  Montcosa  County; 
Theron  Stevens,  Judge. 

Actltm  try  the  First  National  Bank  of  Den- 
ver and  anotlier  against  Paul  Gehr  and 
others.  In  which  T.  h.  Hotchklss,  administra- 
tor of  Paul  Gehr,  deceased,  was  snbstltnted. 
From  a  decree  In  favor  of  plaintiffs,  defend- 
ant administrator  brings  error.  Reversed. 

Story  &  Story,  for  plaintiff  in  error.  Tol- 
les  &  Cobbey,  S.  S.  Sherman,  and  John  Gray, 
for  d^ndants  In  orror. 

BAILEY,  J.  This  action  was  brought  by 
defendants  In  error  In  the  district  court  of 
Montrose  county  against  Paul  Oehr  and 
otliers.  While  the  action  was  pending,  Paul 
Gehr  died,  and  steps  were  taken  to  substitute 
plaintiff  in  error  in  place  of  deceased.  Plain- 
tiff in  error  did  not  enter  his  appearance  In 
the  court  below.  <^  January  18,  1902,  a  de- 
cree was  rendered  against  plaintiff  In  error 
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by  the  Judge  at  chambers  in  Delta  county. 
In  this  decree  the  taking  of  evidence  Is  re- 
cited. Certain  matters  of  fact  are  found 
and  determined,  and  Judgmrait  rendered 
against  plaintiff  In  error  in  the  sum  of 
$2,306  and  costs,  and  the  decree  provides: 
"That  the  said  judgment  is  allowed  as  a 
fourth-class  claim,  and  the  administrator  Is 
ordered  to  pay  the  same  pro  rata,  the  same 
as  all  other  claims  of  the  fourth  class." 

Thte  Judgment  cannot  stand.  In  default 
cases,  where  testimony  is  taken,  It  must  be 
by  the  court  or  referee.  Section  188,  Code  Civ. 
Proc.  The  judge  in  chambers  In  Delta  coun- 
ty cannot  take  testimony  and  render  a  Judg- 
ment which  should  be  done  by  the  court  in 
Montrose  county. 

The  decree  Is  also  erroneous  in  providing 
that  the  Judgment  should  be  allowed  as  a 
fourth-class  claim.  This  was  a  usurpation 
of  the  province  of  the  county  court  Section 
4793,  MUls*  Ann.  8L 

We  do  not  deem  It  necessary  to  pass  upon 
the  other  errors  asBlgned  In  this  caBe.  For 
the  reasons  aboTA  stated,  the  Jodgmoit  will 
be  reversed. 

Reversed. 

Tbe  CHIEF  JUSTICE  and  GODSABp.  J., 
concur. 


<aO  Colo.  App.  MO 

WINTERS  T.  U.  W.  STODDARD  ft  GO. 

(Conrt  of  Appeals  of  Colorado.    March  18, 
1905.) 

APPBAIr—lNTITED  EBBOa. 

One  at  whose  Instance  an  Instrnment  was 
admitted  In  evidence,  and  snbseqaently  strick- 
en therefran,  may  not  complain  of  ite  admia- 
slon. 

[Ed.  Note. — ^For  cases  in  point  »ee  vol.  8, 
Cent  Dig.  Appeal  and  Error,  SS  3597-3600-1 

App^l  from  Arapahoe  County  Court 
Action  by  M.  W.  Stoddard  &  Co.  against 

Michael  Winters.  Judgment  for  plaintiff. 

Defendant  appeals.  Affirmed. 


W.  W.  Garwood,  for  appellant  George  F. 
Dunklee  and  O.  B.  Jackson,  for  appellees. 

GUNTER,  J.  Appellees  sued  to  recover  of 
appellant  the  value  of  certain  plumbing  sap- 
piles  furnished,  and  work  done  in  putting 
them  in  place.  From  a  Judgment  In  thiHr 
favor  tbe  case  is  here.  It  Is  said  that  the 
evidence  was  insufficient  to  sustain  tbe  ver- 
dict 

1.  There  is  no  conflict  in  the  evidence  as  to 
the  services  performed  or  tbe  materials  fur- 
nished, nor  is  there  any  conflict  as  to  the 
value  of  such  services  or  materials,  nor  is 
there  any  substantial  conflict  as  to  the  fact 
that  tbe  services  were  performed  and  ma- 
terials furnished  at  the  request  of  ai^ellant 
There  Is  some  conflict  as  to  what  was  tbe 
agreement  between  appellant  and  third  par- 
ties as  to  liability  for  the  work  and  supplier 
but  that  conflict  Is  not  material  to  this  con- 
troversy, as  the  appellees  who  performed  tt» 
services  were  not  parties  to  It  We  think  the 
court  would  have  been  Justified  at  tbe  conclu- 
sion of  tbe  entire  evidence  in  Instructing  the 
Jury  to  render  a  verdict  for  appelleea  tor  tbe 
amount  they  claimed. 

2.  It  Is  said'  tbat  error  was  committed  tn 
receiving  in  evidence  a  certain  leaser  As  to 
this  leas^  it  was  admitted  In  evidence  at 
the  instance  of  appellant  utd  later,  on  bis 
motion,  was  stricken  therefrom.  If  any 
error  was  worked  by  Its  contents  beli«  made 
known  to  tbe  Jury,  appellant  Is  bi  no  position 
to  complain  of  It 

8.  It  is  said  tbat  raror  was  committed  in 
the  giving  of  Instnictions  7  and  S.  When 
tbe  Instructions  are  taken  as  a  whole,  they 
clearly  place  upon  appellees  tiie  burden  of 
proving  the  contract  sued  on,  which  was 
tbe  only  question  In  issue. 

The  judgment  below  was  right;  and  sboold 
be  affirmed. 
Affirmed. 

THOMSON.  P.  J.,  not  sittlns. 
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(«  or.  SK) 

BARTON  T.  ROSB  «t  ax. 

(Supreme  Court  of  Oregon.    Jul;  17,  1906.) 

Mkchanics*  Liehb— Gujh  or  Lien  —  Smri* 
ciENcr. 

B.  St  O.  Cowip.  i  5644,  requires  a  claim 
of  mechanic's  lien  to  contain  a  atatemeot  of 
the  name  of  the  person  to  whom  claimant  fnr- 
nished  the  materials  or  for  wbcnn  he  performed 
the  labor.  A  claim  recited  that  daunant  bad 
by  virtne  of  a  contract  heretofore  made  with 
R.  in  the  erection,  material  fumislsed  and  labor 
of  a  certain  dwelling  house,  the  ground  upon 
which  said  house  was  built  and  erected  being 
at  the  time  the  proper^  of  R.,  who  caused  the 
house  to  be  erected,  said  bouae  and  land  being 
described  as  follows.  Held,  that  ttie  claim  was 
insnfflcient,  as  It  did  not  state  to  whom  claimant 
furnished  material  or  labor,  or  that  he  funiislied 
any  material  or  Ubor  used  In  tiie  building 
■ought  to  bs  Imprcaaed  with  a  li«D. 

[Ed.  Note. — For  cawa  In  pdnt,  see  toL  84. 
Cent.  Dig.  MeebaBfca'  UBoaTlf  304^236,  243- 
245.] 

AiqiMl  from  Circuit  Onat,  Blalliear  Oonn- 
trt  Oeo^  B.  Davis,  Judge. 

Action  t^'  T.  A.  Barton  agalzMt  W.  W. 
Rose  and  wife^  to  fitrecloae  a  medianic's  Uen. 
From  a  Judgment  In  fiivor  of  d^endants, 
plaintiff  appeals.  AfSrmed. 

Oeo.  W.  Hayes,  for  appellant.  J.  A.  Cal- 
laban.  for  req^ondents. 

BBAN,  a  J.  TUB  Is  a  suit  to  foreclose 
a  mechanic's  lien.  The  portion  of  fbe  claim 
of  Uen  material  on  this  appeal  la  as  follows: 
*fEiiow  all  men  by  tbeae  presents,  tbat  T.  A. 
Barton,  of  Vale,  In  tbe  coontar  of  Malbenr, 
baa  1^  ^rtne  of  a  contract  beretofore  made 
with  W.  W.  Rose,  of  the  comity  of  Malhenr, 
In  the  erection,  material  fonilshed  and  labor 
of  a  certain  dwelling  boos^  tbe  ground  upon 
which  said  dwelling  boose  was  bnllt  and 
erected  being  at  tbe  time  tbe  property  of 
Hattle  Roae,  wife  Of  W.  W.  Rose,  who  caus- 
ed tbe  said  dwelling  house  to  be  erected  and 
bnllt,  said  dwelling  boose  and  land  being 
known  and  particularly  described  as  follows." 
This  notice  la  Insnfllclent  within  tbe  rule 
announced  in  RanUn  t.  Halarlcey.  23  Or. 
693.  82  Pac.  620,  84  Fa&  816;  and  Dillon  t. 
Hart,  2B  Or.  40,  84  Fae.  817.  It  does  not 
states  eltbor  directly  or  by  necessary  Infer- 
ence, to  whom  tbe  plaintiff  famished  the 
material  or  labor  for  which  fae  eedKB  a  Hen, 
or,  indeed,  tbat  be  furnished  any  labor  or 
matoial  used  In  tbe  building  sought  to  be 
Impressed  with  tbe  Hen.  It  is  essoatlal  to 
the  validity  ot  a  mechanic's  lien  under  our 
statute  (B.  ft  a  Oomp.  «  0644)  tbat  tbe  claim 
ae  filed  contain  a  statement  of  tbe  name  of 
tbe  person  to  whom  tbe  claimant  famished 
the  materials  or  for  whom  be  performed  la- 
bor, and.  however  liberal  tbe  court  may  be  in 
tbe  construction  of  tbe  mechanic's  Ilea  law, 
it  cannot  cbange  tbe  language  used  in  the 
lloi  <tolm  by  eliminating  or  substituting 
words  or  supplying  omissions  therein. 

The  decree  Is  affirmed. 


(«  Or.  sn> 

FRAMB  V.  OREGON  LIQUOR  GO. 

(Supreme  Court  of  Or^n.  July  17,  1£(D6.) 
1.  SviDKifca— PsivAia  LsiTEBa— ADitisaiBiz.- 

ITY. 

A  letter,  forming  a  part  of  a  correspond- 
ence between  the  imrtiea  to  an  action  concern- 
ing the  question  at  is^ue,  is  admissible;  it  stand- 
ing on  the  footing  ot  a  conversation  between 
the  parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  »  14S&-1400.] 

Z  Tboveb  AMD  GonvBBSion— Evidence— An- 

HieaiBILITT. 

Where,  in  an  action  for  conversion,  It  was 
shown  that  the  goods  had  been  bought  by  a 
third  person,  and  placed  in  plaintiff  s  posses- 
sion charged  with  the  duty  of  forwarding  them 
to  the  third  person  when  ordered  and  t&it  de- 
fendant, as  a  creditor  of  the  third  peraon,  had 
attached  them,  evidence  tiiat  the  seller  had  de- 
manded possession  from  plaintiff  was  admis- 
sible as  snowing  that  he  had  exercised  tbe  right 
ot  stoppage  in  transitu  and  that  plaintiff  had 
been  compelled  to  settle  for  the  goods. 

3.  Sales— Stoppage  in   TsAnsixn  —  Dusa- 
moH  OF  Transit. 

A  seller  on  credit  may  resume  possession 
of  the  goods  .while  they  are  In  the  hands  of  a 
carrier  or  middlemen  in  transit  to  the  buyer,  on 
his  beooming  insolvent;  and  this  right  con- 
tinues until  the  delivery  of  the  goods  to  the 
buyer  or  his  agent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Bales,  H  827-^1301 

4.  Save. 

A  seller  consigned  goods  to  the  bnyar.  A 
tliird  person,  engaged  in  the  warehouse  and  for* 
warding  business  at  an  intermediate  point,  had 
authority  from  the  buyer  to  receive  from  the 
carrier  all  goods  consigned  to  him  and  to  for* 
ward  the  same  to  tbepoint  of  destination  when 
ordered  to  do  so.  The  third  person  obtained 
possession  of  the  goods  pursuant  to  such  au- 
thority. Held,  that  the  third  person  was  a  mere 
forwardins  agent,  and  the  goods  were  in  transit 
while  in  his  iJossessioD,  and  subject  to  the  ria^t 
of  the  seller  to  take  possession  thereof  on  the 
buyer  becoming  InsolvenL 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent.  Dig.  Sales,  H  839,  8410 

5.  TbOVKB  and  CONVIBBIOir— Bvidknok— Ad- 

HISSIBILITy. 

Where,  In  an  action  for  converdon,  the 
defense  was  that  the  goods  were  the  properbr 
of  a  debtor  of  defendant  and  had  been  attached. 
It  was  competent  for  plaintiff  to  show  that  the 
goods  wbidi  had  been  sold  to  the  debtor  had 
never  been  delivered  to  him.  hot  were  in  trapslt 
at  tbe  time  defendant  obtained  iHweession,  and 
that  subsequently  the  seller  ezerased  the  rii^t 
to  stop  the  goods  la  transit  and  annol  tbe  sale. 

Appeal  from  GIrcoit  Oourt,  Baker  Oountr: 
Samuel  White,  Judge. 

Action  by  R  W.  Frame,  doing  business  as 
the  Frame  Forwarding  Company,  against  the 
Oregon  Liquor  Company.  If'rom  a  Judgment 
for  plaintUC.  defendant  appeals.  Afflrmedl 

This  is  an  action  to  recover  damages  tor 
the  ctmvenMon  of  penKmal  property.  Tbe 
plaintilt  Is  engaged  in  tbe  warehouse  and 
fbrwarding  business  at  Huntington,  a  sta- 
tion on  the  Oregon  Railroad  &  Navigation 
Company's  railroad.  Some  time  prior  to 
December,  1006,  one  Olsen,  a  liquor  and  cigar 
dealer  at  Drewsey,  n  town  about  00  miles 
from  Huntington,  ordered  certain  goods  of 
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the  defendants,  who  were  doing  bnalnees  in 
Baker  City,  and  also  of  Meyer,  Mish  ft  Co., 
of  San  Francisco,  and  Palm,  Whitman  &  Co., 
of  Medford,  in  this  state.  These  goods  were 
all  sold  on  credit,  and  consigned  by  the  re- 
spective sellers  to  Olsen  at  Drewaey  by  way 
of  Huntlngtoa.  When  they  reached  Hunting- 
ton they  were  received  by  plaintiff  from  the 
railroad  company  under  authority  from  Olsen 
and  stored  in  his  warehouse  to  be  transported 
to  Drewsey  by  team  when  ordered  by  Olsen. 
While  the  goods  were  thus  in  the  possession 
of  the  plaintiff,  Olsen  became  insolvent,  and 
defendants  representing  that  they  had  an 
order  from  him  for  all  such  goods,  directed 
plaintiff  to  ship  them  to  Baker  Olty.  which 
was  done  accordingly.  The  goods  reached 
the  defendants  on  the  lOtb  of  December  and 
on  or  about  the  16th  they  commenced  an  ac- 
tion at  law  against  Olaen  to  recover  a  balance 
due  on  account  and  the  goods  purchased  by 
him  from  Meyer,  Mlah  ft  Co.  and  Palm,  Whit- 
man ft  Co.  were  attached.  On  December  24th 
the  plaintifl  received  notice  of  Olsen'a  fail- 
ure, and  an  order  from  him  to  return  the 
goods  to  the  original  consignors.  He.  tbere- 
apon,  demanded  possession  from  the  de- 
fendant of  the  Meyer.  Mlsh  ft  Co.  and  Palm, 
Whitman  ft  Co.  goods;  but  they  refused  to 
return  tne  same  to  him,  claiming  that  they 
had  been  attached  as  stated.  The  defend- 
ants subsequently  recovered  Judgment  against 
Olsen,  and  caused  the  goods  to  be  sold  under 
an  execution  issued  thereon.  The  possession 
of  the  goods  were  afterward  demanded  of 
the  plaintiff  by  Meyer,  Mlsh  &  Oo.  and  Palm, 
Whitman  ft  Oo.,  and  being  unable  to  deliver 
them  he  paid  the  value  thereof,  and  sub- 
sequently commenced  this  action  against  the 
defendants  for  a  wrongful  conversion.  The 
complaint  seta  up  the  facts  substantially  as 
stated.  The  answer  pleads  in  substance  that 
tbe  goods  had  been  delivered  to  and  were 
the  property  of  Olsen  and  sets  up  the  at- 
tachmrat  and  sale  under  execution  aa  a  de- 
fense. The  plaintiff  bad  judgment,  and  de- 
fendant appeals,  assign  ing  error  In  the  ad- 
mission of  evidence  and  In  tbe  giving  and 
refi)sal  of  certain  instructions. 

J.  N.  Hart  for  ai^lant  John  L.  Band, 
for  respondent 

BEAN,  a  3.  (after  stating  the  facts). 
There  are  many  assignments  of  error,  but 
they  may  be  grouped  under  substantially 
three  heads:  (1)  The  admission  In  evidence 
of  a  letter  written  by  the  plaintiff  to  the 
defendants  on  December  30.  1903,  notifying 
them  of  the  order  from  Olsen  to  return  the 
goods.to  the  consignors  and  asking  for  a  copy 
of  tbe  order  which  they  had  represented  they 
had  from  Olsen  for  the  possession  of  the 
goods,  and  Intimating  that  if  tbey  did  not 
have  such  an  order  plaintiff  would  be  con- 
strained to  commence  legal  proceedings  to 
recover  the  ^>ods  or  their  value;  (2)  the 
admission  of  evidence  tending  to  show  tliat 


Meyer,  Mlsh  ft  Co.  and  Palm,  Whitman  ft  Co. 
demanded  of  the  plaintiff  possession  of  tbe 
goods  consigned  by  them  to  Olsen,  and  of 
plaintiff's  subsequent  settlement  with  such 
firms;  (3)  Instructions  of  tbe  court  concern- 
ing the  right  of  a  seller  of  goods  to  stop 
tbem  In  trausltu. 

1.  The  letter  comptaioed  ct  was  a  part  of 
the  correspondence  bad  between  the  plaintiff 
and  tbe  defendants  concerning  tbe  goods  in 
Question,  and  was  clearly  competent  testi- 
mony. It  was  a  part  of,  and  explanatory  of. 
tbe  transaction  betwe^  the  parties,  and  stood 
practically  on  tbe  footing  of  a  conversation 
between  tn^.  Lee  v.  Cooley,  13  Or.  433. 
11  Pac.  70. 

2.  The  evidence  that  Meyer,  Mish  «.  Co. 
and  Palm,  Whitman  ft  Co.  had  demanded 
possession  fr<»n  plaintiff  of  tbe  goods  cm- 
signed  by  tbem  to  Olaen  was  competent  as 
tending  to  show  that  they  had  exercised  tht- 
right  of  stoppa^  in  transitu,  and  that 
plaintiff  bad  been  compelled  to  settle  with 
tbem  for  the  goods  of  which  tfao  defendants 
bad  wrongfully  obtained  possession. 

8.  The  objection  to  the  Instructions  con- 
cerning the  right  of  Meyer,  Mish  ft  Co.  and 
Palm,  Whitman  &  Co.  to  stop  the  goods  or 
dered  from  them  by  Olsen  In  transit  Is  two- 
fold. First  that  tbe  right  of  stoppage  in 
transitu  ceased  when  the  goods  v/ere  de- 
livered by  tbe  railroad  company  to  the  plain- 
tiff, and  (tecond  such  instructions  were  out- 
side of  tbe  issues  made  by  the  pleadings. 
In  case  of  a  sale  of  gtods  on  credit  the 
vendor  may  resume  possession  of  the  goods 
while  tbey  are  In  the  hands  of  a  carrier  or 
middleman  In  transit  to  the  vendee  or  con- 
signee on  his  becoming  Insolvent.  Buckley 
V.  Fumlss.  15  Wend.  {N.  T.)  137;  Newmark. 
Sales,  §  413 ;  Hutch.  Carriers  <2d  Ed.)  $  415. 
This  right  continues  until  the  dellTery  of 
the  goods  to  the  consignee  or  his  agent  is 
completed  (20  Am.  ft  Eng.  Bnc.  Law  [2d  Kd.] 
1088  ;  2  Mecbem,  Sales,  3  1637),  and  cannot 
be  impaired  or  extinguished  daring  its  ex- 
istence by  seizure  under  l^al  procem  on 
behalf  of  tbe  buyer's  creditors  (2  Mecbem, 
Sales,  8  ^"Jl;  Buckley  v.  Fumlss.  supra; 
Chicago,  etc.,  B.  Co.  v.  Painter.  15  Neb.  3&4, 
19  N.  W.  48S).  Now.  the  goods  in  con- 
troversy wwe  consigned  by  the  sellers  to 
Olsen.  at  Drewsey,  a  point  60  miles  from 
Huntington.  The  plaintiff  Is  engaged  in  tl>e 
warehouse  and  forwarding  businese  at  Hunt- 
ington. He  bad  autlMrlty  from  Olsen  to  re- 
ceive from  the  railroad  company  all  goods 
consigned  to  him,  and  forward  them  to  their 
destination  vhm  ordered  to  do  so.  He  could 
not  change  the  destination  of  the  goods,  nor 
make  any  disposition  of  tbem  except  to  for- 
ward them-  to  Drews^.  He  was.  therefore, 
a  mere  forwarding  agent,  and  the  goods  were 
In  transit  while  in  his  possession,  and  snb- 
Ject  to  the  right  of  the  seller  to  take  pos- 
session thereof  on  tbe  consignee  becoming 
inaolvent  Hutch.  Carriers  (2d  Bd.)  |  416: 
Newmaric,  Sales,  |  414;  2  Mecbem,  Bales, 
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i  1547.  The  transit  of  tbe  goods  bad,  tbere- 
fore  not  tennlDated  at  tbe  time  the  conBlgn- 
OTs  demanded  tbe  return  thereof  and  tbe  In- 
Btractlons  upon  that  question  were  pertinent. 

Nor  was  It  necessary  for  the  plaintiff  to 
aver  that  the  goods  bad  been  stopped  In 
transitu  by  tbe  vendors  io  entitle  blm  to 
prove  that  fact,  and  the  court  to  instruct 
tlie  jury  In  reference  thereto.  The  defend- 
ants set  up  as  a  defense  that  the  goods  were 
tbe  property  of  Olsen,  and  had  been  attached 
as  such.  To  overcome  this  defense  it  was 
competent  for  the  plaintiff  to  show  that  tbe 
soods  had  never  been  delivered  to  Olsen, 
but  were  still  in  transit  at  tbe  time  the 
defendants  vmtngfnlly  obtained  possession 
thereof,  and  that  subsequently  the  sellers 
had  exercised  tbe  right  given  by  law  to  can- 
cel and  annul  tbe  sale  and  thereby  terminate 
any  rights  secured  by  tbe  defenduita  under 
their  attachment 

It  follows  that  tbe  Judgment  of  tbe  court 
below  most  be  affirmed,  and  it  la  so  ordered. 


(SO  Vtab.  462) 

SCIUTTI T.  UNION  PAa  COAL  CO. 
(Supreme  Court  of  Utah.    July  13.  1000.) 

1.  Cosrrs  —  Rxanr  to  Demaho  SxcnBixT  — 
TVaiver. 

Under  Rev.  St  1898,  S  3-T54,  providing  tint 
when  plaintiff  r<>sides  out  of  the  state,  or  Is 
a  foreign  corporation,  security  for  coats  may 
be  required  by  defendant,  the  right  to  require 
security  for  costs  may  be  waived  by  defendant.* 
fEd.  Note. — For  caKM  In  point,  see  voL  13, 
Gent.  Dig.  Costs,  H  632,  633.] 

2.  Sawe. 

Under  Rev.  St.  1808.  S  3354,  providing 
tbat  wlien  plaintiff  is  a  noDresideot,  defendant 
may  require  security  for  coHts,  the  act  of  de- 
fendant in  pleading  to  the  merits  and  making 
no  mention  of  security  for  costs  until  tbe  case 
was  called  for  trial  was  li  waiver  of  its  right 
to  demand  security. 

[Ed.  Note. — For  cases  In  jioint  see  voL  13, 
CeuL  Dig.  Costs.  H  532.  6^1 

Appeal  from  District  Court;  Salt  -Lake 
County;  M.  L.  Richie,  Judge. 

Action  by  Antonio  Sclutti  against  the 
Union  Faeiflc  Coal  Company.  From  a  judg- 
ment for  plaintiff,  defendant  aroeala.  Af- 
firmed. 

Tbl>  action  was  bron^t  to  recover  dam- 
ages for  personal  Injuries  which  tbe  plaintiff 
alleged  be  sustained  through  the  negligence 
of  tbe  defendant  It  appears  from  tbe  plead- 
ings and  proof  that  on  March  28.  1904,  the 
day  on  which  the  accldwt  lesnltlns  In  the 
Injuries  complained  of  occorred,  tbe  defead- 
ant;  a  corporatlMi  existing  by  vlrtne  of  tbe 
laws  of  tbe  state  of  Wyoming,  was  operating 
as  owner  a  certain  coal  mine  in  tbat  state, 
and  tbat  tbe  plaintiff,  who  was  a  resident  of 
Wyoming,  was  then  in  tbe  esnpli^  of  de- 
fendant in  tbe  capacity  of  a  miner  of  coal. 
At  tbe  time  of  the  aecldoit,  be  was  entering 
Us  place  of  weak  with  a  naked  lamp,  which 
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came  In  contact  wltb  Inflammable  and  ex- 
plosive gas  and  Ignited  It  whereupon  an  ex- 
plosion ensued  wbtcb  caused  tbe  injuries  of 
which  complaint  has  been  made.  The  plain- 
tiff bad  received  no  notice  of  the  presence  of 
gas,  although  It  was  the  du^  of  the  defend- 
ant to  cause  the  various  places  of  work  to  be 
examined  by  means  of  safety  lamps,  and.  If 
gas  was  found  to  exist  In  any  one  of  them,  to 
warn  tbe  employes,  wbo  were  to  work  there, 
not  to  enter  nntil  the  gas  was  displaced  with 
pnre  air.  The  Diligence  complained  of  was 
predicated  principally  upon  a  failure  of  duty 
to  the  complainant  by  the  defendant  re- 
spectlng  the  gas  and  notice  of  Its  presence. 
At  tbe  commencement  of  tbe  trial,  the  de- 
fendant gave  notice  to  the  plaintiff  that  it 
required  security  for  costs,  but  the  court  pro- 
ceeded without  enforcing  tbe  demand,  and 
.the  jury  returned  a  verdict  in  favor  of  the 
plaintiff.  Tbe  question  raised  by  such  notice 
presente  tbe  dedslTo  one  on  tbis  aiipeal. 

P.  L.  Williams,  Gea  H.  Smltb,  and  John 
O.  Willis,  for  appellant  King,  Burton  & 
King  and  Johnson  &  Fowler,  for  respondent 

BARTCU,  &  J.  (after  stating  tbe  facts). 
Tbe  appellant  does  not  claim  tbat  tbe 
court  committed  error  in  the  admlaslon  of 
evidence,  or  In  Its  charge  to  tbe  Jury,  but 
luBlstB  that  it  erred  in  proceeding  to  a 
trial  of  tbe  cause  without  requiring  the 
plaintiff,  who  bad  been  shown  to  be  a  non- 
resident, to  give  security  for  costs,  after  de- 
mand made  therefor  by  the  defendant  It  Is 
urged  that  tbe  action  of  tbe  court  in  the 
premises  amounted  to  a  denial  of  a  right  of 
tbe  defendant  secured  to  It  by  legislative 
mandate.  We  are  of  the  opinion  that  under 
the  circumstances  of  tbis  case,  this  conten- 
tion Is  not  sound.  Tbe  statute,  In  section 
3354.  Rev.  St  1808,  provides:  "When  tbe 
plaintiff  in  an  action  resides  out  of  the  state, 
or  Is  a  foreign  corporation,  security  for  tbe 
costs  and  charges  which  may  be  awarded 
against  snch  plaintiff,  may  be  required  by 
the  defendant  When  required,  all  proceed- 
ings in  tbe  action  must  be  stayed  until  an 
undertaking  executed  by  two  or  more  per^ 
sons  is  filed  with  tbe  clerk,  to  the  effect  that 
they  will  pay  such  costs  and  charges  as  may 
be  awarded  against  tbe  plaintiff  by  judg- 
ment or  In  the  progress  of  the  action,  not 
exceeding  the  sum  of  three  hundred  dollars. 
A  new  or  an  additional  undertaking  may  be 
ordered  by  tbe  court  or  judge,  upon  proof 
tbat  tbe  original  undertaking  Is  Insufficient 
security,  and  proceedings  In  the  action  stayed 
until  such  new  or  additional  undertaking  is 
executed  and  filed.'*  Doubtiess  this  section 
confers  a  ^ht  upon  a  defendant  to  demand 
that  tbe  plaintiff,  where  he  Is  a  nonresident, 
to  give  securl^  for  costs,  bnt  such  right  is 
one  personal  to  tbe  defendant  and  one  In 
which  the  publfc,  or  tbe  state,  has  no  Interest 
It  tberefore.  Is  not  of  a  jurisdictional  diar- 
acter  and  may  bo  waJved,  and,  in  case  of 
waiver,  the  court  may  prooBsd  wltb  tbe  trial 
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without  making  any  order  respecting  each 
rielit   State  v.  Morteiueii*  26  Utab,  812,  78 

Pac.  562,  633. 

This  statutory  right,  being  thus  a  personal 
right,  a  mere  personal  privilege,  may  be 
waived  by  failure  to  make  demand  for  secu- 
rity at  all,  or  by  failure  to  make  such  demand 
at  a  seasonable  and  within  a  reasonable  time 
after  It  appears  in  the  case,  to  the  knowledge 
of  the  defeudant,  that  the  plaintiff  Is  a  non- 
resident. Where,  then,  the  defendant,  after 
the  uonresidence  has  been  shown,  makes  no 
effort,  or  no  reasonable  effort,  to  demand 
security  until  such-  time  that  the  granting 
of  hi?  motion  would  cause  a  continuance 
o{  the  trial,  or  delay  the  proceedings,  or 
Interfere  with  the  business  of  the  court, 
his  laches  may  prevent  him  from  asserting 
his  right,  for  In  either  of  such  events  the 
court  may,  doubtless.  In  Its  sound  discre- 
tion, and  as  a  matter  of  Justice,  refuse  to 
grant  an  order  requiring  such  security,  and 
regard  the  right  as  waived.  "A  defendant, 
in  case  his  adversary  is  nonresident,  has  an 
unquestionable  right  to  security  for  costs, 
but  Inasmuch  as  it  is  a  right  which  may  be 
used  to  delay  or  obstruct  justice,  he  should 
be  required  to  insist  upon  it  promptly,  and 
to  adhere  to  it  persistently,  or  otherwise  be 
held  to  have  lost  It"  Shuttleworth  t.  Dim- 
lop,  34  N.  J.  Eq.  48S. 

That  a  defendant  waives  his  right  to  se- 
curity for  costs,  imder  statutes  like,  or 
similar,  to  ours,  if,  without  Insisting  on  his 
right,  he  takes  any  step  in  a  cause,  after  he 
has  proper  notice  of  the  nonresldence  of  the 
plaintiff,  we  think  Is  a  well-settled  rule  of 
law.  In  19  Ency.  PI.  &  Pr.  332,  it  is  said: 
"A  motion  for  security  for  costs  should  he 
be  made  at  the  drst  opportunity  the  party 
has  after  luiowledge  of  the  facts  that  entitled 
him  to  an  order  requiring  security  to  he 
given,  for,  if  not  made  promptly,  the  motion 
is  liable  to  be  denied  by  reason  of  the  laches 
shown  by  one  who  Is  otherwise  entitled  to 
security."  And  on  page  363,  Id.,  It  is  said : 
"If  a  party  takes  any  steps  in  a  cause,  after 
notice  of  the  facts  that  entitle  him  to  securi- 
ty, he  waives  his  right  to  security  for  costs." 
In  Goodrich  v.  Pendleton,  3  John.  Ch.  520, 
it  was  said;  "The  rale  is  that.  If  the  non- 
residence  of  the  plaintiff  appears  on  the 
bin  the  defendant  waives  his  title  to  security 
for  costs  If  he  takes  any  step  in  the  cause, 
or  even  prays  time  to  answer."  So,  In  Bra- 
2eH  T.  Cohn.  32  Mont  656,  81  Pac.  339,  It 
was  observed:  "The  record  discloses  that 
the  court  denied  the  stay  upon  the  ground 
that  the  application"  for  security  was  made 
too  late.  It  was  not  necessary  that  the 
record  show  the  reasons  for  the  court's  de- 
cision. As  the  application  for  security  for 
<x)sts  was  not  made  until  the  day  set  for  the 
trial,  and  no  previous  notice  of  such  demand 
appears  to  have  been  given,  the  court  was 
Justified  in  denying  the  motion,  and  Justified 
tor  the  reasons  which  it  gave — that  it  came 


too  late;  that  Is,  that  It  was  made  Immedi- 
ately before  the  trial  of  the  cause  began, 
and  without  previous  notice  having  bcea 
given."  11  Cyc.  176  et  seq.;  12  Abb.  New 
Cas.  108;  Swift  v.  Stine  (Wash.  T.)  19  Pac. 
63;  Stevenson  v.  N.  Y.,  U  E.  &  W.  R.  Co. 
<Sup.)  1  N.  1.  Supp.  670;  Fagan  v.  Strong 
(Sup.)  11  N.  Y.  Supp.  706;  Smith  r.  Kahn 
(City  Ct)  42  N.  Y.  Supp.  478;  Voss  v.  Sen- 
senlg,  14  Pa.  Go.  Ct  631;  Muldon  v.  Place 
(Ariz.)  6  Pac.  479;  Dunning  v.  Dunning,  37 
UL  306;  Prince  v.  Towns  (a  G.)  33  Fed.  161. 

In  this  case  the  defendant  filed  an  answer 
on  the  merits  without  making  any  demand 
for  security,  although  It  was  specifically  al- 
leged In  the  complaint  that  the  plaintiff  was 
a  nonresldent—a  resident  of  the  state  of 
Wyoming.  Nor  did  the  defendant  serve  and 
file  any  notice  that  it  required  security  until 
the  day  when  the  case  was  called  and  when 
both  parties  were  present  In  court  and  ready 
to  proceed  with  the  trial.  Then,  upon  the 
attention  of  the  court  being  called  to  the 
fact  that  demand  was  made  for  security  for 
costs,  one  of  the  attorneys  for  the  defense, 
aauressing  the  court,  among  other  tbloga, 
said :  "I  do  not  want  to  work  any  hardship 
or  interfere  with  the  proceedings  of  the 
court,"  and  made  no  motion  to  suspend 
proceedings.  Nor  did  the  defense  object  or 
refuse  to  proceed  with  the  trial,  or  further 
Insist  upon  the  right;  nor  did  It  object  to 
the  Impaneling  of  the  Jury,  or  except  to  the 
action  of  the  court  in  proceeding  with  the 
trial.  Under  these  circumstances  the  de- 
fendant must  be  held  to  have  waived  its 
statutory  right  This  case  falls  clearly  with- 
in the  principles  hereinbefore  referred  to  and 
stated,  and  the  court  did  not  err  in  its  ac- 
tion In  the  premises.  Nor,  under  the  facta 
and  circumstances  revealed  by  the  record, 
did  the  court  err  In  overrnling  the  motion 
for  a  new  trial. 

The  Jodgmoit  Is  affirmed.  wlUi  costi. 

McCABTY  and  STRAUP,  JJ^  oonciir. 


<3&Utali.m) 

SANFOBD  T.  KUNKEL  et  oU  (WALSH 
et  alM  Interveners). 

(Sumnne  Court  Of  Utah.  July  19»  1806.) 

On  rehearing.  Opinion  modified  and  peti- 
tion denied. 
For  former  opinion,  see  SB  Paa  868L 

On  Rehearing. 

STRAUP,  J.  A  petition  for  rehearing  baa 
been  filed  In  this  cause  (reported  In  85  Pac 
363).  Upon  further  consideration  of  the 
case  we  have  concluded  that  our  dlrectloui 
modifying  the  Judgment  of  the  court  below 
are  too  broadly  stated.  However,  in  order 
that  a  proper  modification  thereof  may  be 
made,  we  deem  It  unnecessary  to  reopoa 
the  case  and  to  have  it  resubmitted. 
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The  question  of  Jaw  presented  to  ns  at  the 
bearing  was  whether  a  building  on  which  a 
mechanic  had  performed  labor  or  for  which 
a  materialman  had  furnished  material*  un- 
der contract  with  the  owner  of  the  ground, 
is  dlscbai^ed  from  the  operation  of  a  mechan- 
ic's lien  by  a  ranoTal  of  the  building,  when 
about  completed,  from  the  premises  upon 
which  it  was  constructed,  without  the  consent 
of  the  owner  and  of  the  \l&a  claimants.  We 
lield  that  it  could  not  be  so  ffischarged,  and 
we  adhere  to  such  holding.  That  was  the 
mly  question  presented  on  briefs  or  in  oral 
argument  No  point  was  made,  nor  any  ques- 
tion raised  as  to  any  difference  In  the  status 
of  the  several  claimants,  and  the  case  was 
considered  and  determined  by  us  without  ref- 
erence to  any  such  difference.  We  assumed 
that  all  the  claimants  bad  either  performed 
labor  on  or  furnished  material  for  the  build- 
ing afterwards  ranored  by  respoDdents,  tbe 
Utah  Lumber  Company  and  Murphy,  and  onr 
attention  was  not  directed  to  anything  to  the 
contrary.  Now  it  is  pointed  out  that  the 
claimant,  Morrison  Merrill  &  Co.,  whose  claim 
had  been  assigned  to  Cain,  furnished  no  ma- 
terial for  nor  performed  labor  on  the  build- 
ing removed  by  tbe  respondents  from  lot  8 
and  tbe  north  balf  of  lot  9,  but  that,  under 
contract,  it  bad  agreed  to  fnmlsh,  and  that 
it  did  furnish,  material  for  tbe  bidldlng  con- 
structed on  lot  10  and  the  south  half  of  lot 
9.  Its  lien,  therefore,  attached  <mly  to  tbe 
last-named  lots  and  to  tbe  building  thereon, 
and  not  to  lot  8  and  the  north  half  of  lot 
0,  from  which  tbe  bnilding  was  removed,  and 
its  rights  were,  therefore,  not  affected  by 
the  removal  of  the  building.  When  we  di- 
rected a  sale  of  the  removed  bnilding,  on  or 
for  which  Morrison  Merrill  &  Co.  performed 
no  labor  nor  furnished  material.  In  satleCac- 
tlon  of  Its  claim,  we  committed  error.  Our 
directions  to  tbe  trial  court  are  therefore 
modifled,  and  It  Is  directed  to  sell  lot  10  and 
the  south  half  of  lot  8,  together  with  tbe 
bnilding  end  other  improvements  thereon,  tbe 
proceeds  of  which  are  to  be  applied  hi  satis- 
faction of  the  claims  for  material  furnished 
and  labor  performed  on  such  building;  to 
■ell,  first  lot  8  and  the  north  half  of  lot  9. 
the  proceeds  of  which  are  to  be  applied  in 
satisfaction  of  the  clalnm  for  materials  fur- 
nished and  labor  performed  on  the  bnilding 
removed  therefrom,  and.  If  any  deficiency  re- 
main, tliat  then  the  building  removed  there- 
trom  and  on  lote  3  and  4  be  sold  and  tbe 
proceeds  of  sale  applied  In  satisfaction  of 
such  deficiency,  and  the  purduser  at  such 
sale  be  given  the  rli^t  to  remove  the  build- 
ing from  lots  3  and  4^  In  view  of  there 
being  no  finding  that  a  removal  of  tbe  build- 
ing from  lots  8  and  4  will  greatly  or  at  all 
injure  sudi  freehold,  it  was  unnecessary  to 
direct,  as  we  did  In  sncta  event,  also  a  sale  of 
lote  3  and  4;  and  in  such  particular  our 
dlrecttons  are  also  modified. 

Wltb  these  modlflcatlmtt  our  original  opin- 


ion is  adhered  to,  and  the  petition  for  a  re- 
hearing denied. 

McGABTT,  ooncnra; 

BABTCH,  C.  J.  I  am  of  tte  opinion  tbkt 
a  rehearing  ought  to  be  granted  In  this  case. 


m  RuL  176) 

STATE)  T.  BB00E8. 
(Supreme  Court  of  Kansas.  Juna  9,  1006.) 

1.  Statutes— Title— Scope  amd  Stjfficienct. 

Hie  title,  "An  act  to  prohibit  the  manu- 
facture and  sale  of  intoxicating  liquors,  ex- 
cept for  medical,  scientific,  and  mecbanlcal 
parposes,  and  to  regulate  the  mannfacture  and 
sale  thereof  for  such  excepted  purposes"  Is ' 
broad  enough  to  cover  a  provision  for  tbe  ap- 
pointment of  flssistanta  to  the  Attorney  Greneral 
to  prosecute  offenses  against  the  statute  in  case 
of  the  failure  of  the  county  attorney  to  do  so. 

2.  CannnAL  Law— Appsai<— Failubb  ot  Da- 

FEHDAKT    TO  TESim— COKSIUEBATION  BT 
JUBT. 

To  justify  a  reviewing  court  in  ordering 
a  new  trial  in  a  criminal  case  because  of  the 
Infraction  of  tbe  statutory  rule  that  the  omis- 
sion of  the  defendant  to  testify  shall  not  be  con- 
sidered by  the  jury,  it  must  conclusively  ap- 
pear that  the  jury  or  some  member  of  it  m 
arriving  at  a  verdict  gave  weight  to  the  fact 
that  the  defendant  did  not  take  tlie  stand  in 
his  own  behalf,  as  a  eirenmstanee  tending  to 
establish  his  guilt. 

3.  Intoxicatiko  Liquobs— Maintaining  LIq- 
uoa  Nuisance  —  Use  of  Buiuhnq  —  Bvi- 
niNce. 

In  a  prosecution  against  tbe  owner  of  a 
baildlnf;  for  knowingly  iKrmitting  its  use  in 
maintainiiig  a  nuisance,  the  state,  after  intro- 
ducing sufficient  evidence  to  justify  a  finding 
that  the  building  was  so  used,  may  then,  as 
tending  to  bring  knowledge  of  that  fact  home 
to  the  defendant,  show  that  it  had  the  general 
reputation  in  the  community  ot  being  used  for 
that  purpose. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  29, 
Cent  Dig.  Intoxlcathig  Liquors,  A  289.  297.] 

(Syllabus  by  the  Conrt.) 

Appeal  from  District  Court,  Wilson  Coun- 
ty; L.  StlUwell,  Judge. 

M.  A.  Brooks  was  convicted  of  knowingly 
permitting  a  building  to  be  used  for  tlie 
maintenance  of  a  common  nuisance,  and  ap- 
peals. Affirmed. 

P.  C  Tonng,  for  appellant  O.  O.  Coleman, 
Atty.  Gen.,  and  E.  D.  MikeseU  (J.  B.  Wilson, 
of  counsel),  for  tbe  State. 

MASON,  3.  M.  A.  Brofdca  appeals  from  a  . 
conviction  under  the  statute  (Gen.  St.  1901, 
5  2489)  making  it  an  offense  for  tbe  owner 
of  a  building  knowingly  to  permit  Ite  use 
in  maintaining  what  tbe  prohibitory  law 
denominates  a  conunon  nnlflBnc&  Coni^lnt 
is  made  that  the  Information  was  defective^ 
There  is  nothing,  however,  to  take  the  case 
out  of  the  ordinary  rule  that  in  charging  a 
statutory  crime,  it  Is  snfflcioit  to  follow  the 
language  of  the  statute,  and  that  was  sub- 
stantially done  In  this  Instance.  The  prose- 
cution was  Instituted  and  amdncted  by  an 
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AaslBtant  Attorney  Qeneral  appointed  under 
the  statute  (Gen.  St  1901,  8  2476),  authoriz- 
ing such  appointments  whenever  the  county 
attorney  falls  to  prosecute  violations  of  the 
law  referred  to.  The  contention  Is  made  that 
this  part  of  the  statute  Is  void  because  not 
wvered  by  the  title  under  which  it  was 
enacted.  It  first  appeared  as  a  part  of  sec- 
tion 11  of  chapter  140,  p.  243,  of  the  Laws  of 
1885,  the  title  of  which  read  "An  act  amenda- 
tory of  and  supplemental  to  *  *  *  an 
act  entitled  'An  act  to  prohibit  the  manu- 
facture and  sale  of  intoxicating  liquors,  ex- 
cept for  medical,  scientific,  and  mechanical 
purposes,  and  to  regulate  the  manufacture 
and  sale  thereof  for  such  excepted  purposes.* " 
"A  title  fairly  expressing  the  general  sub- 
ject covers  provisions  for  all  proper  meaus 
and  lustmmentalities  which  will  or  may  fa- 
cilitate the  accomplishment  or  enforcpffii'nt 
of  the  purpose  expressed,  such,  for  Instance, 
as  a  provision  prohibiting  violations  of  the 
act,  or  prescribing  a  penalty  or  other  punish- 
ment for  such  violations."  26  A.  &  B.  Eta- 
cycl.  of  L.  (2d  Ed.)  588.  A  provision  intend- 
ed to  Insure  the  prosecution  of  offenses 
against  an  act  ts  as  plainly  adapted  to  the 
enforcement  of  its  purpose  as  is  one  prescrib- 
ing a  penalty.  The  provision  under  consid- 
eration is  of  that  character,  and  is  fairly 
within  the  scope  of  the  title  quoted.  The 
ownership  of  the  building  and  Its  use  for 
the  prohibited  purpose  were  expressly  or  sub- 
stantially admitted.  The  vital  question  upon 
which  the  trial  turned  was  whether  the 
owner  knew  of  the  fact;  the  state  relying 
upon  circumstantial  evidence  to  show  such 
knowledge.  The  defendant  did  not  testify. 
A  motion  for  a  new  trial  was  filed  upon 
the  ground  that  his  omission  to  do  so  was 
considered  by  the  Jury,  and  the  overruling 
of  this  motion  is  assigned  as  «rror.  Upon 
the  hearlug  of  the  motion  each  Juror  testified 
orally.  The  defendant  claims  that  the  evi- 
dence of  misconduct  of  the  Jurors  in  this 
regard  was  as  strong  as  that  presented  in 
State  T.  Rambo,  69  Kan.  777,  77  Pac.  B63, 
and  that  under  that  authority  the  decision 
of  the  trial  court  must  be  reversed.  There 
it  was  held  that  the  evld^ce  compelled  the 
conclusion  that  at  least  one  Juror  bad  been 
Influenced  in  bis  Judgment  by  the  fact  that 
the  defendant  bad  not  taken  the  stand  In 
bis  own  behalf.  In  the  present  case  there 
was  testimony  that  one  member  of  the  Jury 
In  the  course  of  Its  deliberations  used  the 
fact  as  an  argument  In  favor  of  conviction. 
This  Juror  himself,  wblle  he  did  not  In  set 
terms  deny  having  used  the  language  at- 
tributed to  him,  swore  that  he  had  no  recol- 
lection of  having  done  so.  This  was  a  suf- 
ficient challenge  of  the  truth  of  the  testi- 
mony referred  to  so  that  an  Issue  of  fact 
was  raised.  For  anything  that  appears  in 
the  record  the  trial  court  may  have  believed 
that  the  objectionable  argument  was  not  In 
fact  made.  This  belief  would  amount  to  a 
flndliUE  of  fact,  wblcb  cannot  be  reviewed 


here,  for  it  depoided  upon  the  cred^ice  and 
weight  to  be  given  to  oral  tesUmony.  and 
derived  some  support  from  the  probability 
that  the  Juror  chained  with  the  misconduct 
would  have  remembered  it  If  It  had  taken 
place.  But  even  had  the  evidence  in  sup- 
port of  the  motion  not  been  contradicted 
.  either  directly  or  inferentlally,  no  reason 
is  apparent  why  the  trial  court  was  com- 
pelled to  accept  it  as  true — to  determine  its 
truth  was  one  of  the  functions  of  the  trlbonal 
to  which  it  was  presented. 

Assuming,  however,  as  an  established  fact 
that  a  juror  did  at  one  tinte  In  the  course 
of  discussion  offer  as  a  reason  for  believing 
the  evidence  against  the  defendant  that  he 
had  not  denied  it — other  conslderationB  pre- 
vent this  fact  from  necessitating  a  new 
trial.  The  court  gave  an  instraction  that 
the  omission  of  tbe  defendant  to  testify 
raised  no  presumption  against  him  and  could 
not  be  considered  by  the  Jury.  The  evidence 
upon  the  motion  for  a  new  trial  was  to  the 
efTect  that  at  several  times  during  tbe  delib- 
erations of  the  Jury  tbe  failure  of  the  de- 
fendant to  testify  was  mentioned  in  such  a 
way  as  to  suggest  an  inference  against  him: 
but  It  further  appeared  that  upon  each  of 
such  occasions  attention  was  called  to  tbe 
Instruction  referred  to.  and  that  thereupon 
the  statement  was  made  and  acquiesced  In 
by  all  that  the  matter  was  one  to  wblch  no 
force  could  be  attached.  Whether  this  shows 
a  violation  of  the  law  d^;>ends  upon  tbe 
precise  meaning  to  be  given  to  the  word  "con- 
sidered" as  used  in  the  statute  (Gen.  St.  1901. 
8  5657) ,  which  reads :  "Tbe  neglect  or  refus- 
al of  tbe  person  on  trial  to  testify  •  •  • 
shall  not  raise  any  presumption  of  guilt,  nor 
shall  that  circumstance  be  referred  to  by 
any  attorney,  prosecuting  In  tbe  case,  nor 
shall  tbe  same  be  considered  by  the  court 
or  Jury  before  whom  tbe  trial  takes  place." 
The  prohibition  cannot  reasonably  be  con- 
strued as  absolutely  forbidding  the  court 
and  Jury  to  take  any  thought  whatever  re- 
garding sncb  omission  of  the  defendant — to 
deny  it  entrance  to  the  mind  In  any  aspect 
Such  a  requirement  would  be  impracticable 
The  very  reference  to  tbe  matter  in  the 
instructions  of  tbe  court  would  be  a  viola- 
tion of  the  law  under  such  a  construction. 
Tbe  statute  provides  that  the  prwecntli^ 
attorney  must  not  refer  to  tbe  circumstance 
that  the  defendant  has  not  testified,  but  the 
language  with  regard  to  the  court  and  Jury 
is  different;  they  must  not  consider  It; 
tbat  le,  give  weight  to  it  in  arriving  at  a 
decision,  attach  to  It  tbe  force  of  evidence, 
or  draw  any  Inference  from  It  Whether  In 
this  case  the  prohibition  was  disregarded, 
whether  tbe  Jury  or  any  member  of  it  did 
consider  the  defendant's  failure  to  take  tbe 
stand  in  his  own  behalf,  did  permit  tbat 
circumstance  to  weigh  against  hiia,  was  a 
question  of  fact  requiring  to  be  determined 
by  trial  court  upon  oral  evidence  which 
was  not  wholly  barmoalons  and  fran  wtalcb 
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different  tnferenceB  mlgbt  reasonably  have 
been  drawn.  Under  snch  drcumgtanees  we 
cannot  say  tbat  a  wrong  cfmcluBlon  was 
reacbed  or  that  a  new  trial  should  have 
been  granted. 

After  abnnAuit  evidence  bad  beoi  intro- 
dnced  to  prove  that  the  detoidant's  build- 
ing had  been  need  as  a  place  where  intoxicat- 
ing Hquors  were  sold  In  violation  of  law, 
the  state  was  pmnitted  over  the  defendant's 
objectum  to  show  that  ancb  illegal  nee  was 
a  matter  of  general  reputation  In  the  com- 
munity, and  this  ruling  is  complained  of  as 
error.  Of  course  the  state  could  not  have 
been  permitted  to  show  tbat  tbe  place  in 
question  was  commonly  i^mted  to  be  a 
liquor  nuisance  fi>r  tbe  purpose  of  establish- 
ing that  it  was  such  In  fact;  but  wImu  suffl' 
dent  proof  had  othenviae  been  made  of  its 
re^  character  evidence  that  such  character 
was  ft  matter  ot  public  notoriety  was  com- 
petent, as  bearing  upon  the  probablUtr  of 
notice  thereof  having  reached  the  defendant, 
who  was  engaged  In  business  In  a  neU[hbor- 
ing  building:  For  IlltutraUons  of  thla  meth- 
od of  proof  see  Wigmmre  on  Hvldenc^  p. 
2S14.  f  1780:  also  sectlona  245,  261,  2S6, 
and  especially  2S7,  where  It  la  said :  "Where 
a  statute  forbids  the  selling  of  liquor  to  a 
person  of  known  intemperate  habits,  the 
reputation  of  the  vendee  for  Intemperance  is 
relevant  to  show  probable  knowledge  by  tbe 
s^ler."  In  support  of  this  statement  the 
author  quotes  from  Ward  r.  Hemdon,  5 
Port  (Ala.)  8^:  "No  man  Is  presumed  to 
be  BO  much  of  a  recluse  as  not  to  know  what 
Is  generally  known  and  talked  of  In  his 
neighborhood." 

YarlouB  other  assignments  of  errw  have 
been  made.  All  have  been  examined  and  are 
held  to  be  not  well  taken  but  only  those 
already  mentioned  are  tiiougbt  to  require 
discussion. 

Tbt  jndgmoit  la  affirmed.  All  the  Justices 
amcurriiq^ 

(74  Kan.  74) 

CITY  OF  LA  HABPB  v.  GREER. 

(Supreme  Court  of  Kansas.    June '9,  19Q6.) 

mcnicipaii    cobpobationb    —  dxtectivl! 
Stueets— Action  fob  Dauaoes. 

In  an  action  against  a  city  for  damages 
reeolting  from  a  defective  sidewalk,  a  demurrer 
to  tbe  petition  Bbould  be  snstaioBd,  when  it 
fails  to  state  tbat  tlie  city  had  notice  of  the 
alleged  defect  prior  to  the  InJnrieB  of  which 
the  plaintiff  complains- 

'  [Ed.  Note^ — For  cases  in  point,  see  toI.  36, 
Cent  Dig.  Municipal  GorpdratJons,  t  1714.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Allen  County  ; 
Oscar  FouEit,  Judge. 

Action  by  Joseph  J.  Greer  against  the 
dty  of  La  Harpe.  Judgment  for  plaintiff, 
and  defoidant  brings  error.  Berersed. 

W.  D.  Cope  and  Campbell  ft  Ooahom.  for 
plaintur  In  error.  3.  B.  Ooahwn  and  Travis 
Hwse,.  tor  defendaiit  in  error.  .  . 


OBAYES,  3.  Ttda  action  was  oommenced 
In  the  district  court  <tf  Allen  county,  to  re-, 
cover  damages  for  Injuries  resulting  from 
a  defective  sidewalk  In  the  city  of  La  Harpe. 
The  city  demurred  to  the  plalntlflrs  petition 
on  the  ground  that  it  did  not  contain  facts 
snfflclwt  to  Gonstltuto  a  cause  of  action. 
TbB  demurrer  was  overruled,  and.thls  mllng 
Is  as^gned  as  error.  It  1b  claimed  by  the 
plaintiff  in  emxe,  that  the  petition  does  not 
aver  that  the  ci^  had  notice  of  the  all^^ed 
defect  in  the  ddewalk  prlw  to  the  Injury  of 
which  tbe  plaintiff  o(»nplalna.  The  defend- 
ant In  error  claims  that  this  aVegation  Is 
contained  In  the  paragraph  ot  the  petition 
which  reads :  "It  Vas  the  duty  of  said  city 
to  keep  the  said  sidewalks,  streets,  alleys, 
and  crossings  in  said  cltj  In  good  r^iilr  and 
in  ft  safe  condition  for  persons  passli^  along 
and  over  said  street,  sidewalk  and  crosslngB 
without  Injury,  yet  the  said  defendant,  the 
city  of  La  Harpe  disregarding  Ite  duty  in 
that  respect;  1^  Ite  eervants  and  agents, 
did,  on  or  about  the  17tb  day  ot  July.  1904. 
BO  n^Ugmtly  and  carelessly  keep  and  man- 
age Its  public  sidewalks  and  crossings  In 
said  city  that  the  same  became  dangerous  to 
life  and  safety  of  persons  passlne  thereon. 
Tbat  on  the  evening  of  the  I7th  day  of  July, 
1904,  plaintiff  was  lawfully  walking  upon 
the  public  sldevralk  on  HcKlnley  avenue  in 
said  dty  on  his  way  home  to  the  northeast 
part  of  said  city,  and  not  knowing  said  Blde- 
walk  was  defective,  and  without  fault  or  neg- 
ligence upon  his  part,  and  when  so  waling 
upon  said  Bldewalk,  plaintiff  was  triK)ed  by 
a  loose  board  upon  eald  sldewidk  and  was 
thrown  with  bis  entire  weight  and  great 
violence  upon  the  heel  of  his  left  hand  and 
wrist  Joint,  thereby  bruising,  breaking  and 
lacerating  the  tissues  of  tbe  wrist  Jotot  oC 
bis  left  arm." ' 

We  are  unable  to  find  sudi  an  allegation  In 
the  petition.  There  does  not  appear  to  be 
any  statMnent  of  fact  which  was  Intended 
by  the  pleader  to  cover  this  point  It  was 
apparently  orerloiAed.  No  motion  to  make 
the  petition  more  definite  and  certain  was 
filed,  and  tberefbre  the  stetements  of  the 
petition  should  be  liberally  construed  In  ftivor 
of  tbe  pleadw.  Bowersu  v.  Hall  (Kan.) 
84  Pac.  S58;  Insurance  Co,  v.  Puffey,  2 
Kan.  847;  Stewart  t.  BalderBton,  10  Kan. 
147;  Crowther  v.  Blllott,  7  Kan.  235;  Park 
T.  Tlnkham,  0  Kan.  616.  But  as  no  at- 
tempt was  made  to  all^  that  the  city  had 
notice  of  tbe  defect  In  the  sidewalk  before 
the  Injury  occurred,  there  la  nothing  to 
construe.  "To  make  a  dty  liable  for  in- 
juries resulting  from  a  defect  In  a  sidewalk 
It  must  appear  either  that  Uie  city  had  no- 
tice of  the  defect  or  tbat  It  was  a  patent 
defect  and  had  continued  so  long  that  no-, 
tice  might  reasonably  be  Inferred,  or  that 
tbe  defect  was  one  which  with  reasonable 
and  proper  care  ebould  have  been  ascertain- 
ed and  remedied."  Jansen  t.  City  of  Atchi- 
son, 16  Kan.  SoS;  BJggs  v.  City  id  jeiorence. 
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27  Kftn.  104 ;  City  of  Bmporia  t.  Schmtdllng, 
83  Kan.  485,  6  Pac  893.  The  mere  existence 
of  a  defect  In  a  sidewalk  does  not  constitute 
culpable  negligence  on  the  part  of  a  city. 
Such  negligence  arises  only  -when  the  city 
falls  to  repair  the  defect  wlthlu  a  reasonable 
time  after  liaving  notice  thereof.  The  exist- 
ence of  such  notice  Is  therefore  an  im- 
portant element  In  a  cause  of  action  against 
a  city  for  damages  resulting  from  a  defective 
eldewallE,  and  must  be  allied  in  the  petition. 
For  want  of  sncfa  aTerment  the  petition  in 
this  case  Is  fatally  defective. 

The  Judgment  of  the  district  court  Is  re- 
versed, with  instructions  to  sustain  the  de- 
murrer to  the  petition,  and  proceed  with  the 
case  In  accordance  with  the  views  herein  ez- 
pxesBed.  All  the  Justices  cwcnrrinf. 


(74  Kan.  UO) 
HUTCHINSON  LUMBER  &  PLANING 
MILL  CO.  V.  BAKER. 
(Supreme  Court  of  Kansas.    June  8,  1000.) 
Appzal—Revhw— Variance— Haemucbs  Eb- 

BOR. 

The  rule  that  the  negligence  proven  and 
found  by  the  jury  mnit  correspond  with  the 
averments  of  the  petition  is  not  to  be  construed 
in  a  narrow,  technical  sense,  but  with  a  view 
of  giving  effect  to  section  183  of  the  Oode 
(Gen.  8t  1006,  I  0015);  and  a  verdict  will  not 
be  set  aside  because  some  of  the  language 
used  is  inappropriate,  where  there  is  sufBdent  to 
apprise  defendant  of  the  nature  of  the  negli- 
gence complained  of,  and  where  it  manifestly 
appears  that  defendant  was  not  misled  or  pr^u- 
dfeed  In  nudntatnlng  Its  defense  on  the  merits. 

[Ed.  Note.— For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  ft  4060J 

(Syllabus  by  the  ConrL) 

Error  from  District  Court,  Beno  County; 
P.  J.  Galle,  Judge. 

Action  by  Sylvester  Baker  against  the 
Hutchinson  Lumber  &  Planing  Mill  Company. 
Judgment  for  plaintiff,  and  defmdantB  bring 
error.  Affirmed. 

Plaintiff  in  error  was  engaged  in  the  con- 
tracting business  and  had  a  niunber  of  men 
at  work  repairing  a  large  coal  shed  belong- 
ing to  the  Hutchinson  Water,  Light  &  Gas 
Company.  The  coal  shed  having  .been  over- 
loaded with  coal,  the  walls  bad  spread  and 
left  the  foundation  at  Uie  sides,  and  the  roof 
Bagged  down.  Defendant  in  error  was  In  the 
empl<9  of  Henry  Shears  who  had  a  s^erate 
ctmtract  for  tbe  brick  piers  of  the  foundation. 
In  order  to  get  the  walls  back  upon  the  founda- 
tion It  was  necessary  to  raise  the  roof.  Plain- 
tiff in  error  was  engaged  in  doing  this  by 
means  of  JadEScrews  placed  inside  the  walls 
at  Intsrrata  of  about  16  feet  Each  screw 
Biqqtorted  an  nprl^t  timber  about  16  feet 
long:  <hie  of  these  nprigtats  fell  and  struck 
dtfcndant  In  wror  on  the  head  while  be  was 
at  work  laying  brick  at  one  of  tlie  plexa.  The 
Jury  tonnd  for  defendant  In  error  and  allow- 
ed blm  $800  damageo.  The  trial  court  de- 
nied a  motton  tor  a  new  trial,  and  from  the 
jndipttait  plaintiff  in  cnor  aivtelit 


Prigg  A  Wllllanuii,  for  plaintiff  In  emtr. 
Geo.  A.  Yandeveer  and  F.  L,  Martin,  for  de- 
fendant In  error. 

PORTER,  J.  (after  stating  the  facts). 
The  principal  contention  Is  that  the  petition 
of  defendant  in  error  set  up  a  q>eciflc  act 
of  negligence,  and  the  recovery  was  bad 
upon  another  and  entirely  different  act  of 
negligmcfe  The  petition  alleges  that  Wag- 
ner, foreman  of  plaintiff  In  error,  "negligent- 
ly and  carelessly,  with  jacks  and  braces,  posh- 
ed the  north  wall  of  said  building  in  at  the 
bottom,  thus  slightly  raising  the  roof  or 
plates  on  which  the  roof  rested  and  which 
were  resting  on  the  upright  timbers  as  afore- 
said, thus  loosening  the  tension  and  letting 
one  of  said  timbers  fall,  which  said  timber 
in  falling  struck  the  plaintiff  across  the  bead." 
It  has  frequently  been  declared  by  this  court 
that  the  negligence  proven  and  found  by  the 
jury  must  correspond  with  the  averments  of 
the  petition.  Telle  v.  Rapid  Transit  Rly.  Co. 
50  Kan.  456.  81  Pac  1070;  S.  K.  Rly.  Co.  v. 
Griffith,  64  Kan.  428,  38  Pac.  478;  Brown  v. 
Railway  Company^  SO  Kan.  70,  52  Pac.  65; 
St  John  V.  Berry,  63  Kan.  775,  66  Pac.  1031. 

It  is  claimed,  as  a  matter  of  fact,  that 
plaintiff  In  error  on  the  next  day  following 
the  accident  took  the  same  ]ackscrews  from 
under  the  uprights  where  th^  bad  been  sap- 
porting  the  roof,  and  placed  them  in  a  hori- 
zontal position  against  the  railway  track,  and 
by  the  use  of  pressure  applied  laterally  push- 
ed the  north  wall  a  sufficient  distance  south 
to  make  it  perpendicular.  It  is  Insisted  that 
plaintiff  in  error  "wait  Into  trial  knowing 
that  Wagner  was  not  pushing  the  building 
over  with  jacks  or  braces  until  the  next  day 
after  the  accident  occurred  and  had  the  rt^t 
to  rely  on  this  fact  as  a  complete  defense." 
It  Is  provided  in  section  133  of  the  Code  ttiat 
"no  variance  between  the  allegatlona  in  a 
pleading;  and  the  iwoof,  is  to  be  deemed  ma- 
terial, unless  It  have  actually  misled  the 
adverse  party  to  his  prejudice  in  maintain- 
ing his  action  or  defense  upon  the  merits." 
Gen.  St  1005,  (  6015.  It  may  be  conceded 
that  the  petition  in  this  case  is  not  drawn 
with  the  certainty  and  precision  as  to  the 
negligent  act  of  plaintiff  in  error  with  which 
it  should  have  been  to  strictly  ctmform  to 
the  facts  proven;  but  it  requires  some  stretdt 
of  Imagination  to  discern  in  what  way  plain- 
tiff in  error  could  have  been  misled.  The 
upright  timber  did,  as  plaintiff  in  error  well 
knew,  fall  and  strike  Baker  on  the  bead 
fracturing  his  skull.  It  is  inconceivable  that 
every  (me  presoit  Including  the  employes 
of  plaintiff  in  error,  did  not  know  all  about 
it  Immediately.  They  did  know  and  were 
preset  at  the  trial  and  gave  th^r  testimony. 
There  was  no  dispute  with  reference  to  the 
exact  time  the  accident  happened  and  practi- 
cally none  with  respect  to  how  it  happened 
No  one  actually  went  into  the  trial  believ- 
ing that  defendant  In  error  expected  to  pcov 
tttat  Ua  li^nrlea  were  reeelTed  the  day  aftv 
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they  were  received,  simply  because  plaintiff 
In  error  happened  on  the  next  day  to  be  posh- 
ing the  coal  shed  over  In  the  manner  describ- 
ed in  the  petition.  It  may  be  true  that  as  a 
matter  of  strict  pleading,  plaintiff  In  error 
had  the  right  to  believe  this,  but  certainly 
with  the  knowledge  It  had  of  what  actual* 
ly  occurred  It  had  no  business  to  believe  It 
The  contention  turns  upon  too  narrow  a  cou- 
rt ruction  of  the  pleading.  The  gravamen  of 
the  charge  of  negligence  was  not  so  much  thie 
pushing  of  the  side  of  the  building  "In"  or 
"over"  nor  even  the  slight  raising  of  the  roof, 
but  the  "loosening"  of  the  tension  of  the 
weight  on  the  upright,  permitting  It  to  fall 
and  strike  plaintiff  across  the  liead.  As  the 
learned  foreman  of  the  Jury.  In  answer  to  a 
special  question,  phonetically  expressed  it: 
"(0)  Then  etate  what  caused  said  timber 
to  fall.  Ans.  Because  the  Jack  was  not  kep 
dte."  Most  of  the  complaint;  In  reference  to 
the  instructions  is  based  upon  this  same  con- 
tention that  tliere  was  a  fatal  variance  be- 
tween the  averments  of  the  petition  and  the 
proof,  and  that  the  court  should  have  Instruct- 
ed the  Jury  definitely  as  to  the  specific  neg- 
ligence charged,  and  practically  that  unless 
the  injury  occurred  by  reason  of  the  north 
wall  being  pushed  In  as  averred  In  the  peti- 
tion, defendant  In  error  was  not  entitled  to 
recover.  The  instructions  though  quite  gen- 
eral were  fair  upon  the  pleadings  and  the 
evidence,  and,  in  our  opinion,  give  plaintiff 
In  error  no  ground  for  the  claim  that  Its 
substantial  rights  were  prejudiced. 

Error  is  urged  because  the  court  refused 
to  require  the  jury  to  make  their  answer  to 
question  No.  3  more  definite.  The  question 
and  answer  are  as  follows:  "(3)  When  did 
the  said  M.  H.  Wagner  and  his  men  push  the 
north  wall  of  said  building  in  with  refer- 
ence to  the  time  the  plaintiff  was  Injured? 
Ans.  Finished  28th  Slay,  1904."  Plaintiff 
In  error  all  through  the  trial  contended  that 
the  building  was  In  fact  pushed  "over"  onto 
Its  foundation  on  the  28th  and  there  was  no 
controversy  but  that  the  accident  In  whlch^ 
defendant  In  error  received  fals  injuries  oc-' 
cnrred  on  the  day  previous,  May  27th.  The 
answer  was  rendered  somewhat  Indefinite  by 
the  word  "finished,"  but  It  could  not  affect 
the  liability  of  plaintiff  In  error  no  matter 
how  it  was  answered  or  whether  answered 
at  alL  The  question  had  sole  reference  to  an 
occurrence  after  the  accident  in  which  plain- 
tiff was  injured,  and  therefore  it  was  Im- 
material when  the  building  was  pushed  "In" 
or  "over"  so  long  as  the  question  had  no  refer- 
ence to  the  time  of  the  Injury.  No  answer 
the  Jury  could  have  returned  under  the  evi- 
dence would  have  availed  anything  to  plain- 
tiff In  error.  It  Is  urged  that  the  Jury  al- 
lowed damages  for  permanent  Injuries  af- 
ter finding  that  defendant  In  error  sustained 
no  permanent  injury.  This  contention  is  bas- 
ed upon  the  special  findings,  as  follows: 
"(10)  Are  the  injuries  to  plaintiff  such  that 
he  will  be  permanently  disabled  from  per- 


forming manual  labor?  Ans.  Don't  know. 
•  •  •  (13)  How  much  do  you  allow  plain- 
tiff for  permanent  injury?  Ans.  $500.00." 
The  physician  who  treated  plaintiff  did  not 
know  whether  it  would  or  would  not  perma- 
nently Interfere  with  his  ability  to  perform 
manual  labor,  but  the  evidence  of  the  same 
pliysiclan  as  to  the  probability  of  the  injury 
b&lug  to  some  extent  permanent  In  Its  char- 
acter warranted  the  Jury  In  allowing  the 
sum  they  did  for  permanent  Injury.  A  man 
might  have  his  ear  torn  off  and  permanent 
injury  sustained  which  at  the  same  time 
might  not  render  him  in  any  sense  less  able 
to  perform  manual  labor. 

We  have  examined  the  other  errors  com- 
plained of,  but  find  none  which  In  our  opin- 
ion affect  the  substantial  rights  of  plaintiff 
in  error  or  which  require  specific  mention 
here. 

The  Judgment  will  be  affirmed.  All  the 
Justioea  concurring. 


{74  Kfto.  17) 

UPHAM  r.  HEAD. 

(Supreme  Court  of  Kansas.    Jmie  0,  1006.) 

1.  Plea  DIN  q—Pemt7brer—Con8tbuctio!i. 

Where  a  demurrer  is  ^led  to  a  petttloo 
on  the  ground  that  it  does  not  state  facta 
BuflicieDt  to  constitute  a  cause  of  action,  with- 
out first  presenting  a  motion  to  have  the  al- 
leRatioQS  of  the  petition  made  more  definite 
and  certain,  the  statements  of  such  petition 
will  be  liberally  construed  In  faviw  of  the  plead- 
er. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39. 
Cent.  Dig.  Pleading,  S8  00,  400,  485,  1173.] 

2.  IiAnOLOBD    AND    TBZVAKT   —  RePAXBS  BT 

LANDLoan. 

A  landlord  who  at  the  request  of  his  tenant 
undertakes  to  repair  defects  existing  upon  the 
leased  property  and  employs  and  directs  a 
mechanic  to  do  the  work,  is  charj^aUe  with 
knowledge  of  the  manner  In  which  the  work  Is 
done. 

[Ed.  Note. — For  cases  in  point,  see  voU  32, 
Cent  Dig.  Landlord  and  Tenant,  {  638.) 

3.  Same— Neoliognck  js  Makino— Injusuii 

TO  TeNAMT— LlABIUTY  OF  LaKDLOBD. 

Where  a  landlord  causes  repairs  to  be  made 
as  above  stated  and  the  work  Is  neglisently 
done,  and  the  tenant,  without  fault  on  bis  part 
is  Injured  on  account  of  such  negligence,  the 
landlord  will  be  liable  in  damages  therefor. 

[Ed.  Note.— For  cases  in_point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  l%nant,  8  632.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Montgomery 
County;  Thos.  J.  Flannelly,  Judge. 

Action  by  Elizabeth  Head  against  W.  8. 
Upbam.  There  was  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

J.'H.  K^th,  for  plaintiff  in  error.  Geo. 
R.  Snelling,  Ayrea  ft  Wdcb,  and  Zleglflr  ft 
Dana,  for  defoidant  in  tfror. 

GRAVES,  J.  The  plaintiff  In  error,  W.  8. 
TTpham,  owned  a  residence  In  the  city  of 
Goffeyvllle,  which  be  rented  to  the  defendant 
in  error,  Blzlabeth  Head.  Soon  after  takinc 
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possession  of  the  property  Mrs.  Head  re- 
quested Upbam  to  repair  the  coTerlng  or 
platform  of  the  cistern.  In  compliance  with 
this  request  Mr.  Bledsoe  was  sent  by  Mr. 
Upham  to  the  premises  with  instructions  to 
"see  what  was  needed  and  to  fix  it  up  good." 
Bledsoe  made  the  repairs  desired.  Soon 
afterwards  Mrs.  Head  fell  through  the  cover- 
ing Into  the  cistern  and  thereby  sustained 
serious  Injuries.  Aftenvards  she  commenced 
this  action  to  recover  damages  for  the  In- 
juries so  received.  She  recovered  a  Judg- 
ment for  $1,G00,  and  the  defendant  being  die- 
satisfled  ha&  brought  the  case  here  for  re- 
view. 

The  first  error  assigned  Is  the  overruling 
of  the  defendant's  demurrer  to  the  plalntiflC's 
petition.  The  petition  alleges  that  the  plain- 
tiff was  in  possession  of  the  premises  as  ten- 
ant of  the  defendant,  under  a  written  lease 
for  a  term  of  six  months,  beginning  Febru- 
ary 5,  i903.  Then  follows  the  paragraph 
objected  to  which  reads :  "This  plaintiff 
farther  alleges  that  on  or  about  the  20th 
day  of  July,  1003,  and  while  attending  to  her 
ordinary  household  duties,  and  while  being 
and  standing  upon  the  platform  or  covering 
of  the  cistern  on  said  above-described  prem- 
ises, she  was,  by  the  negligence  of  the  said 
defendant  bis  agents,  and  servants,  end  em- 
ployes, injured  by  being  precipitated  Into 
the  said  cistern;  that  the  covering  on  the 
said  cistern  had  been  so  negligently  con- 
Btmcted  by  the  agents  and  servants  of  the 
said  defendant  that  as  this  plaintiff  stepped 
upon  a  board  which  formed  a  part  of  the 
covering  of  the  said  cistern,  one  end  of 
which  board  had  been  nailed  to  pieces  of 
wood  or  stringers  across  the  said  cistern 
while  the  other  end  of  the  said  board  was 
not  nailed  or  fastened  to  anything  so  that  as 
the  plaintiff  stepped  upon  the  said  board,  the 
said  board  gave  way  by  reason  of  its  not 
being  nailed  or  fastened  to  the  stringers  or 
crosspleces,  and  this  plaintiff  was  thereup- 
on and  with  great  force  thrown  through  the 
said  hole  in  the  covering  of  the  said  cistern, 
and  through  no  fault  or  negligence  on  her 
part  was  violently  thrown  into  the  said  cis- 
tern, and  plaintiff  was  greatly  injured  there- 
by as  follows,  to  wit:"  It  Is  claimed  that  a 
landlord  is  not  liable  to  a  tenant  for  defects 
existing  in  the  leased  premises,  unless  the 
defect  is  known  to  and  concealed  by  him. 
That  the  statement  in  the  petition  that  the 
covering  on  the  cistern  was  negligently  con- 
structed, refers  to  the  original  building  of 
the  cistern,  which  antedates  the  lease,  and 
therefore  an  additional  allegation  of  defend- 
ant's knowledge  of  the  defect  was  essential, 
and  for  want  of  this  averment  the  petition  is 
aatd  to  be  subject  to  demurrer.  There  was 
no  motion  filed  to  make  the  petition  more 
definite  and  certain,  and  therefore  its  state- 
ments must  be  construed  liberally  in  favor 
of  the  pleader.  Bowersox  v.  Hall  (Kan. 
Bup.)  84  Pac.  &5S;  Insurance  Co.  v.  Duffey, 
2  Kan.  347;  Stewart  v.  Balderston,  10  Kan. 


147;  Crowther  v.  Elliott,  7  Kan.  235;  Part 
V.  Tinkham,  9  Kan.  615;  La  Harpe  v.  Greer 
(Just  decided),  85  Pae.  1016.  If  the  words  "neg- 
ligently constructed"  refer  to  the  original 
building  of  the  clst^n  as  claimed  by  the  de- 
fendant, then  if  such  building  was  done  neg- 
ligently by  the  "agents  and  servants"  of  the 
defendant  as  alleged,  be  would  probal^  be 
held  to  have  knowledge  thereof,  when  the 
injuries  were  sustained  by  the  plaintiff,  as 
every  person  Is  supposed  to  know  as  ipnch 
about  his  own  business  as  bis  agents  and 
servants  do.  With  this  view  of  the  petition, 
the  demurrer  was  properly  overruled. 

This  question,  however,  does  not  nece^- 
rlly  arise  In  this  case,  for  under  the  liberal 
rule  of  construction  above  mentioned,  the 
court  was  Justified  In  holding  that  the  evi- 
dence offered  was  admissible  even  though 
the  work  done  on  the  cistern  was  In  a  aense 
repairs,  rather  than  original  construction. 
It  appears  from  the  evidence  that  the  work 
on  the  covering  to  the  cistern  occurred  while 
plaintiff  was  In  possession  of  the  premises 
as  a  tenant  of  the  defendant,  and  tbat  the 
work  was  done  under  the  direction  of  the 
defendant  It  also  appears  that  the  covering 
was  practically  torn  up,  rebuilt  and  recon- 
structed, so  that  the  difference  between  the 
meaning  of  the  words  "constructed  and  re- 
paired" as  applied  to  the  work  done  is  too 
slight  to  be  seriously  considered.  Such  a 
variance  Is  not  sufficient  to  constitute  error. 
Code  Civ.  Proc.  {  133  (Gen.  St  1905,  S  5015); 
Hntchinson  Lumber  &  Planing  Mill  Co. 
V.  Baker  Qust  decided),  85  Pac  lOia  The  de- 
fendant undertook  to  place  the-  cistern  In  a 
sound  and  safe  condition.  He  selected  a  per- 
son of  his  own  choice  to  do  the  work.  When 
the  work  was  completed  this  workman  In- 
formed the  plaintiff  that  the  cover  was  all 
right  and  safe.  In  fact  it  was  not  safe,  but 
dangerous.  The  Iwards  of  the  cover  were 
nailed  at  one  end  only,  and  when  plaintiff 
stepped  on  the  other  end  the  board  tipped  np 
and  let  her  Into  the  cistern.  The  defendant 
was  liable  for  the  negligence  of  his  employe 
He  was  bound  to  take  notice  of  what  bis  em- 
ploye did  or  omitted  to  do.  The  knowledge 
of  the  employe  in  such  matters  Is  the  knowl- 
edge of  the  employer.  1  Thompson  Com.  on 
Neg.  §  1142;  Real  Estate  Ass'n  v.  Hatcher 
(Tex.  Civ.  App.)  28  S.  W..404;  Lynch  v.  Ort- 
lieb  (Tex.  Civ.  App.)  2S  S.  W.  1017;  affirmed 
in  Sup.  Court  30  S.  "W.  545;  H.  &  G.  R.  H.  v. 
Meador,  50  Tex.  11 ;  Bernauer  v.  Steele 
Co.,  33  111.  App.  491;  Peerless  Mfg.  Co.  v. 
Bagley,  12G  Mich.  225,  85  N.  W.  5G8,  53  L.  R.  A. 
285,  86  Am.  St  Rep.  537;  Werthelmer  v.  Saun- 
clere,  95  Wis.  573,  70  N.  W.  .824,  37  L.  R.  A. 
146;  Gill  V.  Middleton.  105  Mass.  477,  7  Am. 
Rep.  548;  Gregor  V.  Cady,  82  Me.  131,19  Atl. 
108, 17  Am.  St  Rep.  406;  Hamilton  v.  Ferry.  8 
Ind.  App.  615, 35  N.  E.  48,  52  Am.  St  Rep.  4S5. 
Conti-ibutory  negligence  Is  argued  by  the 
plaliiLiff  in  error,  but  the  only  averment  opon 
this  subject  is  that  stock  was  permitted  to  mu 
loose  on  the  premises,  and  the  cistern  cover 
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waa  broken  thereby;  no  proof  was  given  of 
this  fact 

It  appears  from  the  evidence  that  the 
filalnttff  was  present  when  the  work  was 
<Lone  by  Bledsoe,  and  It  Is  claimed  that  she 
must  have  known  whether  it  was  negllgentlr 
done  or  not  But  she  appears  to  have  relied 
upon  the  workman  to  do  the  work  properly, 
and  his  failure  to  sufficiently  nail  the  boards 
to  the  stringers  was  not  an  omission  open  to 
her  casual  observation.  Bledsoe  was  not  her 
servant,  and  she  had  no  control  over  him. 
The  qneBti<m  of  contributory  negligence, 
tha«fore,  need  not  be  considered. 

No  error  appearing,  the  Judgnient  Is 
aflOrmed.  All  the  Justices  concnrring. 


(74  Kan.  iM> 

HAMPB  T.  HIOOINS. 

(Supreme  Court  of  Kansas.     July  0,  1906.) 

Vendor  and  Pubchabeb  —  Contbact  —  Peb- 

vobuancb. 

A  written  contract  for  the  sale  of  real 
estate  is  superseded  and  extiognished  by  a 
aul)Bequent  deed  of  conveyance  between  the  same 
parties,  wliich  covers  in  its  provisions  all  of 
the  stipulations  contained  in  the  contract 

[Ed.  Note.— For  cases  In  p^L  see  vol.  6, 
Cent  Dig.  Deeds,  |  266.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  George  Hampe  against  Anna  M. 
Ulggins.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

W,  B.  Hazen,  for  plaintiff  In  error.  Ferry 
A  Doran,  for  dtfendant  In  meet. 

QRAYBS.  J.  This  Is  an  action  to  recover 
damages  tor  a  breach  of  a  contract  tor  the 
sale  of  real  estate,  The  defoidant  claims 
ttiat  the  contract  is  merged  In  a  subsequent 
Gtrnveyance  of  the  land.  Whether  the  con- 
tract of  sale  la  still  an  Ind^ndent  and  sub- 
sisting Instnunent  or  not  la  the  only  ques- 
tion presented.  The  contract  sued  on  reads : 
"March  12th,  190S.  This  is  to  certify  that 
Hiram  Hl^ns  and  Annie  M.  Hlggins,  his 
wife,  has  sold  to  Geo.  Hampe  for  the  consld- 
nation  of  five  thousand  eight  hundred  dollars 
all  tliat  part  of  southeast  quarter  section 
eteTen  (11)  township  twelve  (12)  south  of 
range  fifteen  (15)  east  of  the  eth  p.  m.,  lying 
■onth  of  Bhungannnga  creek  to  the  center 
of  said  creek  containing  ninety  acres  (90) 
more  or  less  for  which  they  have  received 
(SCO  fifty  dollars  In  cash  on  purchase  price, 
fifty  seroi  hundred  and  fifty  to  be  paid 
April  Ist;  1908,  or  as  soon  as  title  and  deed 
are  made  If  this  lacks  ninety  acres  the  above- 
named  people  agree  to  make  It  to  ninety 
(90)  acres.  Anna  M.  HIgglns.  Hiram  Hlg- 
gins. Ow.  Harope."  The  course  of  the  creek 
which  formed  the  norttiem  boundary  of  the 
land  was  bo  meanderiTig  as  to  make  It.qnitc 
difficult  to  determtoe  the  exact  number  of 
acres  in  tbe  tract   Before  April  1,  1908, 


when  the  deal  was  to  be  closed,  a  defect 
in  tbe  title  was  discovered  and  tbe  grantors 
were  unable  to  make  a  clear  conveyance. 
The  plaintiff  In  error  went  into  possession  of 
the  land  and  the  grantors  proceeded  with  the 
lawsuit  in  which  their  title  was  involved, 
which  terminated  against  them.  By  tbe 
Judgment  in  this  suit  It  was  determined  that 
other  parties  had  an  interest  in  the  land. 
Afterwards  plaintiff  In  error  tendered  the 
whole  amount  of  tbe  unpaid  purchase  price, 
and  demanded  a  warranty  deed,  which  the 
grantor  effaced  to  give.  It  was  refused. 
Iiowever,  on  account  of  the  imperfect  condi- 
tion of  the  title.  Afterwards  the  plaintiff 
commenced  an  action  for  specific  performance 
which  was  pending  when  the  deed  was  ex- 
ecuted. Finally  the  defendant  in  error  bought 
In  the  outstanding  Interests,  and  on  August 
20,  1903^  after  considerable  controvert  and 
consultation  with  attorneys,  the  matters  were 
adiosted  by  the  execution  on  the  part  of  the 
grantor  of  a  deed  of  special  warranty  and 
by  tbe  payment  of  the  tnll  amonnt  of  unpaid 
purcluse  money  by  ttie  purchaser.  The  clause 
In  the  deed  Involred  In  this  controversy 
reads :  "Wltnesseth,  that  said  party  of  the 
first  part,  in  consideration  of  the  sum  of  fifty 
eight  hundred  dollars,  the  receipt  whereof  is 
hereby  acknowledged,  does  by  these  presoats 
grant,  bargain,  sell  and  convey  unto  the  par- 
ty of  the  second  part,  her  heirs  and  assigns, 
forever,  all  of  her  right,  title  and  Interest 
In  and  to  tbe  following  described  real  es- 
tate lying  and  situated  In  the  county  of 
Shawnee  and  state  of  Kansas,  to  wit:  All 
that  part  of  the  southeast  quarter  of  section 
numbered  eleven  <11),  township  numbered 
twelve  (12)  south,  of  range  number  (15) 
east  of  the  sixth  principal  meridian,  lying 
south  of  the  Shnnganunga  creek,  to  the 
center  of  said  creek,  containing  ninety  (00) 
acres  more  or  less."  After  the  delivery  of 
the  deed,  ttie  plaintiff  in  error  had  tbe  land 
surveyed,  and  ascertained  thereby  that  there 
was  only  81JS1  acres  in  the  tract.  Instead  of 
90t  as  bad  been  sni^osed.  He  then  broi^ht 
this  suit  to  recover  the  value  of  the  differ- 
ence. 

On  the  trial,  the  district  court  instructed 
tbe  Jury  as  follows:  "You  are  instructed 
the  plaintiff  cannot  recover  In  this  action  for 
any  alleged  deficiency  of  the  land  under  the 
contract  of  March  12,  1903,  as  the  same 
merged  in  the  deed  of  August  29,  1903,  and 
plaintiff  must  recover,  if  at  all,  upon  the  pro* 
visions  of  said  deed  concemlog  the  quantity 
of  land  conveyed  and  paid  for  by  the  plain- 
tiff, and  as  said  deed  described  said  land  as 
containing  00  acres,  more  or  1^,  plaintiff 
cannot  recover  at  all  in  this  actlm  for  any 
allq;ed  deficiency  In  the  quantity  of  land 
ccmveyed."  This  instruction  was  equivalent 
to  a  direction  to  find  tot  the  defendants,  and 
it  Is  assigned  as  error.  The  general  rule 
tliat  written  contracts  are  presumed  to  take 
the  place  of  all  prior  agreements,  covering 
the  same  subject,  Is  conceded  by  the  plaintiff 
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m  eiTor,  but  he  Insists  that  this  case  Is  an 
exception  to  that  rule,  for  the  reason  that  It 
relates  to  the  consideration  of  the  convey- 
ance, which  Is  always  open  to  inquiry,  and 
also  because  It  Is  a  collateral  agreement  in 
no  way  Inconsistent  with  the  terms  of  the 
deed.  The  defendant  in  error  urges,  that 
the  circnmstances  under  which  the  deed  was 
executed  show  that  the  parties  intended  it 
to  be  the  end  of  all  controversy,  and  to  ex- 
tinguish all  prior  agreements.  In  our  view 
the  evidence  furnished  by  the  face  of  the  two 
Instruments,  and  also  by  the  extrinsic  cir- 
cumstances shown,- Indicate  that  the  parties 
intended'  the  deed  as  a  complete  settlement 
of  all  further  controTersy  concerning  the  sale 
and  conveyance  of  the  land.  The  transac- 
tion was  initiated  by  the  contract  of  sale, 
and  closed  with  the  deed.  It  is  apparent 
from  the  contract  that  the  parties  intended 
when  it  was  executed,  that  ail  preliminary 
questions  should  be  adjusted,  by  April  1, 
1903,  and  then  the  conveyance  would  be  con- 
stmuDBted  with  a  deed.  They  were  unable 
to  adjust  these  preliminary  questions  by 
April  1st  as  anticipated,  and  did  not  do  so 
until  August  29,  1903,  when  the  deed  was 
executed  and  delivered,  and  all  of  the  re- 
maining pnrcbase  mon^  paid.  It  will  be 
seen  from  an  Inspection  of  the  two  Instru- 
ments that  the  amonnt  of  land  to  he  con- 
veyed and  the  purchase  price  thereof,  so  care- 
fully guarded  In  the  contract  of  sale,  was  not 
overlooked  In  the  deed,  but  Is  fully  covered 
by  its  terms,  clearly  Indicating  that  nothing 
was  left  for  future  consideration.  The  ex- 
trinsic circumstances  show  that,  when  It 
was  discovered  that  the  grantors  did  not  own 
the  complete  title  to  the  land,  the  grantee, 
plaintiff  in  error,  became  alarmed,  demanded 
a  deed  at  once,  tendered  the  whole  amount 
of  the  purchase  price,  and  was  apparently 
willing  to  pay  that  sura  for  a  good  convey- 
ance to  the  land  described  in  the  contract;' 
and  he  began  an  action  to  compel  specific 
performance  of  the  contract  of  sale.  Condi- 
tions arose,  not  contemplated  by  the  parties 
when  the  contract  of  sale  was  executed — con- 
ditions which  furnished  ample  reasons  for 
new  and  different  stipulations.  The  fact 
that  lawyers  were  consulted  who  managed 
the  negotiations  which  led  up  to  the  deed ; 
that  a  special,  Instead  of  a  general,  warranty 
deed  was  finally  accepted;  that  no  mention 
was  made  in  the  deed  or  other  written  in- 
Btrument,  concerning  the  subsequent  ascer- 
tainment of  the  exact  number  of  acres  con- 
veyed, and  the  adjustment  of  the  purchase 
price  accordingly ;  and  that  this  matter  was 
stated  in  the  deed,  thereby  indicating  that 
the  purchaser  took  the  land  as  It  was,  more 
or  less,  and  paid  the  full  consideration  when 
the  deed  was  delivered — shows  that  the  par- 
ties then  understood  fbat  the  transaction 
was  closed. 

We  are  unable  to  see,  In  any  view  of  the 
case,  bow  this  defunct  contract  can  be  In- 
fused wltb  new  Ufe^  and  made  to  do  eervlce 


as  a  cause  of  action.  The  etlpulatlona.  of  tbe 
contract  sued  upon  Involve  more  than  a  mere 
Inquiry  Into  the  consideration  of  the  deed, 
for  the  purpose  of  showing  its  true  charact^, 
which  Is  generally  permissible.  On  tbe  con- 
trary, their  legal  import  is  to  modify  and 
vary  the  mateilal  language  of  the  deed  as 
an  Instrument  of  conveyance.  The  tankage, 
"In  consideration  of  the  sum  ot  $5300,  receipt 
whereof  Is  hereby  acknowledged,  •  •  • 
do  grant,  bargain,  sell  and  convey  «  •  • 
all  the  laud,  •  *  *  containing  00  acres 
more  or  less,"  Is  to  be  changed  by  adding 
thereto,  in  substance,  the  following :  "If, 
upon  a  surrey,  the  tract  is  foimd  to  contain 
more  than  90  acres,  the  grantee  will  pay  for 
the  excess  at  the  rate  of  $82.22  per  acre; 
and  If  it  contains  less  ttian  90  acres  tbe 
grantor  will  pay  back  to  tbe  grantee  tbe 
value  of  the  deficiency,  at  the^  same  rate 
per  acre."  We  do  not  think  this  can  be 
done.  To  do  so  would  violate  a  long-recbg- 
nlzed  rule  of  law,  which  Is  stated  In  the  cnse 
of  Van  Byckel  v.  Dalrymple,  32  N.  J.  Eq. 
233,  as  follows:  "What  was  said  during 
the  negotiation  of  the  contract  or  at  tbe 
time  of  its  execution  must  be  excluded,  on 
the  ground  that  the  parties  have  made  the 
writing  the  only  repository  and  memorial 
of  the  truth,  and  whatever  Is  not  found  in 
the  writing  must  be  understood  to  have 
been  waived  and  abandoned." 

Tbe  Judgment  of  tbe  district  court  Is  af- 
firmed. All  tbe  Juattcea  concorrlns. 


(74  K&n.  IS) 

STATE  SMITH. 
(Supreme  Court  of  Kansaa.    July  6.  1906.) 

Jttrt— Opihion  Of  Juwm— OHAiirao*  roa 

Oattsr. 

Where  the  examination  of  a  Juror  in  a 
criminal  trial  upon  bts  voir  dire  discloses  that 
he  has  formed  an  opinion  as  to  tbe  existence 
of  a  fact  material  to  be  proven  on  the  trial, 
and  upon  his  belief  of  Buch  fact  bta  formed  an 
opinion  as  to  the  defendant's  guilt,  audi  juror 
suonid  be  excused  from  service  upon  a  dial- 
lenge  for  cause. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  SL. 
Oent.  Dig.  Jury,  »  438-i4S.l 

(Syllabus  by  the  OonrL) 

Appeal  from  DIsti-Ict  Court,  Comanche 
County;  B.  H.  Madison,  Judge. 

W.  li.  Smith  was  convicted  of  ertme^  and 
appeals.  Beversed. 

Dale  &  Amldon  and  John  W.  Davis,  for  ap- 
pellant C  a  Coleman,  Atty.  Gen.  (B.  A. 
Strain  and  F.  (X  Price,  of  coonseO,  for  tbe 
state. 

SMITH,  J.  The  appellant  was  convicted  of 
the  crime  of  statutory  rape  in  the  district  court 
of  Comanche  county,  and  appeals  to  this 
court.  The  evidence  was  of  the  most  extra- 
ordinary  character,  and,  aside  from  tbe  cir- 
cumstance that  the  defendant  departed  from 
tbe  state  and  was  arrested  elsewhere,  which 
fact  seems  to  have  been  ^Iy&i  great  promJp 
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nencet  consisted  almost  entirely  of  tbe  state- 
ments of  the  Injured  party.  While  there  U 
eridence  sufficient  to  sustain  the  finding  of 
the  Jury,  the  statements  of  the  Injured  party, 
long  persisted  In  out  of  conrt,  welre  contradic- 
tory of  her  sworn  testimony,  and  this,  with 
the  extraordinary  character  of  the  crime  as 
related  by  her,  suggests  that  at  another  trial 
new  facts  may  be  developed,  and  another 
Jury  may  come  to  a  different  conclusion. 

The  principal  error  assigned  upon  the  trial 
Ifl  as  to  the  qualiflcation  of  the  juror  O.  R 
Fish.  Referring  to  tbe  departure  of  the  de- 
fendant from  the  state,  the  following  is  a 
portion  of  the  evidence  given  by  this  juror 
upon  his  voir  dire:  "Q.  Tou  mean  by  that 
that  you  heard  no  contradiction  of  it,  and  you 
did  believe  It?  A.  I  believe  that  be  had 
gone:  yes.'  Q.  (by  the  conrt).  How  Is  thati 
A.  I  believed  that  he  went  away;  yea.  Q. 
You  believed  that  he  went  away  contrary  to 
law?  A.  Tes,  sir.  Q.  And  was  brought 
back  by  the  sheriff?  A.  Yes,  sir;  that  la  the 
way  I  heard  It  Q.  And  you  feel  that  you 
are  called  to  believe  that  at  this  time?  A 
Yea.  air.  •  •  •  Q.  Well,  now,  it  would 
take  some  evidence  at  this  time  submitted  by 
the  defendant  in  his  behalf  to  remove  the  vari- 
ous partial  opinions  that  you  have  formed? 
A.  I  rather  think  it  would.  Q.  And  they  re- 
late to  the  question  of  bis  guilt  or  innocence? 
A.  Tes,  sir.  Q.  And  on  that  you  have  par- 
tially made  up  your  mind?  A.  Why,  I  aa- 
anmed  that  be  would  be  guilty  or  he  would 
not  have  went  away.  I  would  have  no  opin- 
ion, only  he  went  away.  •  •  •  Q.  Has 
anything  occurred  to  change  that  belief  In 
your  mind?  A.  I  don't  think  there  has.  Q. 
(by  the  court).  Well,  if  this  case  waa  anbmit- 
ted  to  you,  If  this  case  was  submitted  to  yon 
now,  yon  would  require  aome  evidence  on  the 
part  of  the  defendant  to  remove  the  Impression 
Jnst  testified  to  that  you  previously  formed, 
would  you  not?  A.  Tes,  air.  Q.  What  la 
that  Impression  based  on?  A.  On  the  ground 
that  he  was  arrested  on  that  charge.  Q.  And 
brought  back  from  New  Mexico?  A.  Yes, 
sir.  Q.  And  It  Is  also  based  on  what  yon 
have  heard  about  the  case?  A.  No,  sir;  I 
never  heard  anything  In  particular  about  the 
case,  only  Just  that  th^  had  made  the  arrest 
Q.  Then.  If  testimony  should  be  offered  to 
that  feature  of  tbis  case,  then  It  would  bave 
aome  Influence  on  yonr  verdict?  A.  It  prob- 
ably would.  Q.  Regardless  of  anything  the 
defendant  might  testify  to  on  that  Issue?  A. 
T  do  not  know  what  ho  would  testify  to;  but, 
of  course,  I  would  go  according  to  the  evi- 
dence as  near  aa  I  could.  Q.  At  this  time 
yon  would  require  the  defendant  to  testify 
to  something  to  remove  that  opinion  from 
your  mind?  A.  Yea,  sir." 

While  the  Juror  modified  these  statements 
somewhat  under  suggestive  questlona  by  the 
court  And  teatifled  that  he  thought  he  could 
•et  aside  tbe  opinion  he  bad  formed,  and  de- 
termine tbe  caae  according  to  the  evidence, 
jflt  it  la  apparent  that  In  atarted  into  tlia 


trial,  the  defendant's  challenge  to  his  com- 
petency having  been  overruled,  with  an  opin- 
ion that  the  defendant  had  fled  from  the 
state  and  that  by  reason  of  that  fact  he  be- 
lieved tbe  defendant  guilty,  and  that  to  re- 
move such  opinion  the  defendant  himself 
would  have  to  testify,  and  would  have  to 
satisfy  the  Juror  from  such  testimony  that 
he  went  for  some  other  reason,  and  not  for 
the  reason  that  he  was  accused  of  the  crime. 
Tbe  fact  that  the  defendant  had  left  the  state, 
and  was  rearrested  In  New  Mexico  and 
brought  back,  was  conceded  by  all  on  the 
trial.  Hence  this  Juror  was  in  the  position  of 
having  formed  an  opinion  before  the  trial 
that  the  defendant  was  guilty  upon  a  fact 
which  was  not  In  controversy  nt  the  trial. 
He  should  have  been  excused  upon  the  defend- 
ant's challenge.  Tbe  tendency  is  to  relax 
the  old  rules  disqualifying  Jurors  to  sit  on  a 
criminal  trial  by  reason  of  opinions  or  im- 
pressions formed  prior  to  the  hearing  of  the 
evidence.  In  view,  however,  of  the  extra* 
ordinary  evidence  In  this  case,  and  the  prom- 
inence that  was  given  to  the  circumstance  of 
tbe  defendant  leaving  the  state  on  tbe  intro- 
dnction  of  the  evidejice  and  In  the  Instructions 
of  the  court  we  feel  that  tbe  defendant  may 
have  been  prejudiced  by  tbe  o^nlon  of  thia 
Juror  formed  prior  to  the  hearing  of  the  evi- 
dence. 

Oomplalnt  Is  also  made  of  instruction  No. 
IS,  given  by  the  court  which,  so  far  as  Its 
correctness  is  questioned,  reads:  "If  yon 
are  convinced  by  the  evidence  that  any  wit- 
ness has  willfully  and  corruptly  testified  false- 
ly to  any  matter  or  thing  material  In  the  Is- 
sue of  this  case,  you  are  at  liberty  to  disre- 
gard all  tbe  testimony  of  such  witness,  but 
whether  or  not  you  will  do  so  Is  a  matter  rest- 
ing entirely  with  yon.  Yon  are  not  obliged  to 
reject  all  the  testimony  of  such  witness,  but 
may,  and  should,  consider  such  portions  of  It 
that  yon  find  to  be  worthy  of  credit  and  give 
It  such  weight  aa  you  believe  It  entitled  to 
considering  all  the  facta  and  circumstances 
of  the  caae."  Tbe  language  used  In  the  first 
sentence  of  this  instruction  has  been  infer- 
entlally  approved  by  dedslons  of  this  court 
The  writer  of  this,  however,  is  inclined  to 
believe  that  tbe  word  "corruptly"  should  be 
omitted  therefrom  or  that  It  should  be  pre- 
ceded by  the  word  "or"  instead  of  the  word 
"and."  As 'used  in  this  instruction,  the  Im- 
pression seems  to  be  conveyed  that  It  is  not 
sufficient  to  justify  a  jury  In  disregarding  the 
testimony  of  a  witness  that  it  may  be  con- 
vinced by  the  evidence  that  such  a  witness 
has  willfully  testified  falsely  but  It  must  also 
believe  that  he  has  corruptly  testified  false- 
ly. And  'corruptly,'  bo  far  as  It  carries  any 
meaning  In  addition  to  willfully,  suggests  tbe 
Idea  of  having  been  subbomed  to  testify  false- 
ly. If  this  criticism  is  well  takoi  the  better 
language  would  tw  **wlllfully  or  corruptly" 
or,  as  the  writer  thinks,  still  better  "willfully, 
knowingly  or  corruptly."  As  a  substitute  for 
the  last  clause  of  tbe  flrst  sentence  the  wrltw 
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BoggeetB,  "but  whether  or  not  yon  shonld  do 
8o  la  a  matter  resting  entirely  In  your  judg- 
ment" The  writer  also  suggests  the  inser- 
tion ot  the  words  "if  any"  after  the  clause  In 
the  second  sentence,  "but  may  and  should 
consider  such  portions  of  it."  The  reversal 
of  this  case,  however,  Is  not  based  upon  this 
Instruction. 

Numerous  other  errors  are  assigned,  which 
need  not  be  discussed,  nor  determined  as  the 
same  questions  are  not  liliely  to  recur. 

The  Judgment  of  the  district  court  is  re- 
versed, and  a  new  trial  Is  awarded.  All  the 
Justices  concnrriog. 


(U  Uont.  226) 

STATH  T.  DISTRICT  COURT  OF  SECOND 

JUDICIAL  DIST.  et  al. 
(Supreme  Court  of  Montana.    May  14,  1900.) 

1.  Whls—Pbobate— Contest  —  Pkbsohs  En- 
titled—Public Administratob. 

The  public  administrator  has  no  interest 
in  the  estate  of  a  deceased  person  which  en* 
titles  him  to  appear  and  object  to  the  prottate 
of  the  will  under  Code  Civ.  Proc.  1805,  S 
2329,  providing  that  any  person  interested  may 
cootest  such  proceedings. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills.  {  534.] 

2.  Same— Minors— Apfeabanoe  —  Guabdxak 
Ad  Litem— Statutes. 

Code  Civ.  Proc  1895,  $  574,  relatfne  to  the 
subject  of  parties  to  ci^^il  actions,  provides  how 
and  when  a  guardian  ad  litem  may  oe  appointed 
for  an  Infant  party  and  section  292j,  relating 
to  "special  proceedings  of  a  civil  nature,"  de- 
clares that  at  or  before  the  hearing  of  petitions 
and  contests  of  the  probate  of  wills,  etc,  the 
court  may.  in  its  discretion,  appoint  some  com- 
petent attorney  to  represent  minor  heirs,  etc., 
having  no  general  euardian  in  the  county.  Held, 
that  the  application  of  section  2925  to  pro- 
bate proceedings  was  exclusive  so  that  there 
was  no  authority  for  the  appearance  of  a  minor 
by  a  guardian  ad  litem  In  opposition  to  the 
probate  of  a  will. 

3.  EXECUTOBS  AND  AdMINISTBATOBS— SPECIAL 

Administbatob  — Appointment—  Pebsons 
Entitled. 

On  an  application  for  the  appointmrat  of 

a  special  administrator  pending  contest  of  a 
will,  the  appointment  of  the  public  administra- 
tor over  the  protest  of  testatrix's  widow,  who 
was  testatrix^B  legatee,  devisee,  and  executrix, 
was  a  violatiK)  ot  Code  Civ.  Proc.  1895.  S  2502, 
declaring  that  in  case  of  the  appointment  of 
a  special  administrator,  the  court  shall  give 
preference  to  the  person  entitled  to  letters 
testamentary  or  of  administration. 
4i  GbuBT»->TuBiBDicTioN— Special  Aduinis- 
TRAiOB— Appointment—Waiveb  *  or  Objeo* 

TIONS. 

Where  a  court  had  no  jurisdiction  to  ap- 
point any  one  to  the  office  of  special  adminis- 
U'atrix  of  a  testator's  estate,  the  fact  that 
testator's  widow  asked  that  she  be  appointed 
did  not  estop  her  to  object  to  the  appointment 
of  another. 

Application  by  the  state,  on  the  relation 
of  Mary  A  Eoklns,  against  the  Second  Judi- 
cial district  court,  department  3,  and  Michael 
Donlon,  judge  thereof,  to  review  an  order. 
Order  annulled. 

W.  A.  Pennington  and  J.  H.  DuBy,  for 
relatrlz.  Jas.  B.  Healy  and  M.  F.  Canning, 
for  reapondrats. 


HOLLOWAT,  J.  On  January  31,  1»06. 
John  Bakins  died  In  Sliver  Bow  county,  leav- 
ing an  estate  therein  and  leaving  a  will  by 
the  terms  of  which  Mary  A.  £akins,  this  re- 
lotrlx,  is  named,  as  wife  of  decedent,  as  I^- 
atee  and  devisee  In  the  will  and  as  execu- 
trix of  the  will.  The  other  legatees  and 
devisees  are  two  minor  sons  and  two  adult 
sons  of  the  deceased.  On  February  14tb,  ttie 
relatrix  presented  to  the  district  court  a  peti- 
tion oslflng  for  the  probate  of  the  will  and 
her  appointment  as  executrix.  Notice  of  the 
hearing  of  the  petition  was  given  for  Febru- 
ary 26th,  on  which  last-named  day  the  public 
administrator  of  Silver  Bow  county,  Jobo  B. 
O'Reilly,  filed  written  objections  to  the  ^>ro- 
bate  of  the  will  and  asked  that  he  be  ap- 
pointed administrator  of  the  estate^  There- 
upon the  court  continued  the  hearing  of  the 
petition  and  the  objections  thereto  by  the 
public  administrator  to  March  3d,  on  which 
last-named  day  the  court  again  continued 
snch  hearing  to  March  10th,  and  on  its  own 
motion  appointed  John  B.  O'Reilly  special 
administrator  of  the  estate;  but  upon  appli- 
cation to  this  court  the  last  order  was  an- 
nulled. On  March  10th  the  heai^ug  of  the 
petition  and  objections  was  again  continued 
to  March  31st.  On  April  9th  the  court,  sit- 
ting as  a  court  of  probate,  appointed  M.  C 
Whitney  guardian  ad  litem  of  the  minor 
heirs,  and  on  the  same  day  such  guardian  ad 
litem  tiled  written  objections  to  the  prabatH 
of  the  will,  and  prayed  that  a  special  admin- 
istrator be  appointed  pending  the  hearing  of 
the  petition  and  objections  thereto.  Oa  the 
same  day  the  court  made  an  order  again  ap- 
pointhig  John  B.  O'Reilly  special  adminis- 
trator of  the  estate.  Thereupon  application 
was  made  to  this  court  to  review  the  order 
appointing  O'Reilly  special  administrator. 

The  only  authority  .which  a  district  court 
has  for  appointing  a  special  admiuistrator 
is  found  In  section  2500  of  the  Code  of  Civil 
Procedure  of  1885,  which  reads  as  follows: 
"When  there  la  delay  In  grantlDg  tetters  tes- 
tamentary or  of  administration,  from  any 
cause,  or  when  socb  tetters  are  granted  ir- 
r^larly,  or  no  Boffident  bond  la  filed  oa  re- 
quired, or  when  no  application  is  made  for 
0ucb  letters,  or  when  an  executor  or  admin- 
istrator dies,  or  la  suspended  tx  ranoved,  the 
court  or  Judge  must  appoint  a  special  admin- 
istrator to  collect  and  take  charge  of  the 
estate  ot  the' decedent  in  whatever  county  or 
counties  the  same  may  be  found,  and  to  ex- 
ercise such  other  powers  as  may  be  neces- 
sary for  the  preservation  of  the  estate."  Of 
course,  the  phrase  "from  any  cause"  means 
from  any  legal  tnuse.  The  only  cause  for 
any  delay  whatever  In  this  Instance  was  the 
filing  of  the  objections  by  the  guardian  ad 
litem  and  the  court's  consideration  of  hvcb 
objections.  The  court  appears  properly  to 
have  refused  to  consider  the  objecttons  ot  the 
public  administrator  after  this  court  annul- 
led the  order  appoiutlDg  him  special  admin- 
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Istrator.  The  public  administrator  has  not 
any  Interest  ih  an  estate,  whlcli  eOtltles  him 
to  object  to  the  probate  of  a  will.  Section 
2329,  Code  Civ.  Proc.  1895;  In  re  Sanborn's 
Ebtate,  98  CaL  103,  32  Pac.  8C5.  Confessed- 
ly, if  the  court  had  refused  to  consider  the 
objections  made  by  the  guardian  ad  litem, 
there  was  not  anything  to  prevent  immedi- 
ate consideration  of  the  petition  for  the  pro- 
bate of  the  wilt. 

Did  the  filing  of  the  objections  by  the  guard- 
ian ad .  litem  fnmlsh  legal  cause,  or  any 
cause,  for  delay?  The  provisions  of  law  re- 
lating to  the  apiwlntment  of  a  guardian  ad 
litem  are  found  In  section  674  of  the  Code 
of  Civil  Procedure.  Those  provisions  and 
the  provisions  of  section  575  are  a  part  of 
title  3,  part  2,  of  the  same  Code.  Part  2  Is 
entitled  "Civil  Actions,"  and  title  3  thereof 
is  entitled  "Parties  to  Civil  Actions."  Pro- 
bate proceedings  comprise  title  12  of  part 
3,  same  Code,  and  part  3  Is  entitled  "Spe- 
cial Proceedings  of  a  Civil  Nature."  Section 
2d25  Is  one  section  of  title  12,  pt  3,  above, 
and  is  as  follows:  "At  or  before  the  hear- 
ing of  petitions  and  contests  for  the  probate 
of  wills;  for  letters  testamentary  or  of  ad- 
ministration; for  sales  of  real  estate,  and 
confirmation  thereof;  settlements,  partitions 
and  distributions  of  estate,  setting  apart 
homesteads,  and  all  other  proceedings  where 
all  the  parties  interested  in  the  estate  are 
required  to  be  notified  thereof ;  the  court  or 
Judge  may,  In  Its  or  his  discretion,  appoint 
some  competent  attorney  at  law  to  represent 
in  all  such  proceedings  the  devisees,  lega- 
tees or  heirs,  or  creditors  of  the  decedent, 
who  are  minors  and  have  no  general  guardian 
In  the  county,  or  who  are  nonreeidents  of 
the  state;  and  those  interested  who,  though 
they  are  neither  such  minors  or  nonresidents, 
are  unrepresented.  *  *  •"  These  provi- 
sions of  this  last  section  are  special,  are  ap- 
plicable only  to  probate  proceedings  as  dis- 
tinguished from  civil  actions  or  other  special 
proceedings  of  a  civil  nature,  and  must  be 
held  to  be  exclusive.  This  Is  the  conclusion 
reached  by  the  Supreme  Court  of  California 
and  the  Supreme  Court  of  the  United  States. 
Sections  372  and  1718,  of  the  California  Code 
of  Civil  Procedure,  contain  the  same  provi- 
sions as  our  sections  574  and  2825  above,  re- 
spectively, and,  construing  them,  the  Su* 
preme  Court  of  Cntlfomla  !n  Carpenter  v. 
Superior  Court,  75  CaJ.  590,  19  Pac.  174, 
said:  "The  last  ground  Is  the  one  upon 
which  the  counsel  tor  respondents  rely.  The 
position  is  based  upon  the'  proposition  that 
t^  provisions  in  relation  to  guardians  ad 
litem  in  the  chapter  on  'parties  to  civil  ac- 
tions' apply  to  probate  proceedings.  Bat,  In 
the  first  place,  we  do  not  think  that  the  pro- 
visions referred  to  apply  to  probate  proceed- 
ings. It  has  been  held  that  for  some  pur- 
poses' probate  proceedings  are  not  'civil  ac- 
tions.' Estate  of  Scott,  15  Cal.  220;  Ex  par- 
te Smith,  53  Cal.  204.  And  vre  do  not  tbink  ■ 
they  are  to  be  considered  dvU  actiws  or 


proceedings  within  the  meaning  of  said  pro- 
visions. If  these  general  provisions  were  in- 
tended to  apply  to  probate  proceeding,  what 
was  the  use  of  making  special  provisions  In 
reference '  to  Ihe  appointment  of  attorneys 
for  minors  In  such  proceedings?  Is  it  not  to 
be  Inferi'ed  that  the  special  provisions  were 
pnt  in  because  the  general  ones  were  not  in- 
tended to  apply?  This  Inference  is  strength- 
ened when  the  provisions  are  considered 
together.  The  thing  of  which  a  guardian 
ad  litem  is  appointed  to  do  Is  to  'represeuf 
the  infant  In  the  action  or  proceeding.  (Code 
Civ.  Proc  §  372).  by  which  we  understand 
that  be  Is  to  conduct  and  control  the  proceed- 
ings on  behalf  of  the  infant.  Now,  the  at- 
torney for  minors  In  probate  proceedings  is 
to  'repres^t'  the  minor  (Id.  I  1718),  and,  so 
far  as  be  la  concerned,  to  conduct  and  con- 
trol the  proceedings;  so  that,  if  the  general 
provisions  apply,  it  would  be  possible  to  have 
two  representatives  of  the  minor  In  the  same 
contest,  neither  of  whom  would  be  subordi- 
nate to  the  other.  We  do  not  tbink  each  a 
result  could  have  been  intended." 

This  decision  is  referred  to  and  approved 
by  the  Supreme  Court  of  the  United  States 
in  Bobinson  v.  Fair,  128  U.  S.  53,  9  Sup.  Ct. 
30,  32  Ij.  Bd.  416,  wherein  it  Is  held  that  sec- 
tion 372,  of  the  California  Code  of  Civil  Pro- 
cedure, or  our  own  section  674  above,  refers 
to  civil  actions  as  distinguished  from  pro- 
bate proceedings,  and  ttiat  section  1718,  Cal- 
ifornia Code  of  Civil  Procedure,  or  our  own 
section  2925  above,  controls  In  probate  mat- 
ters. We  think  the  conclusion  reached  In 
these  cases  correct,  and  that  the  minors 
could  not  appear  by  guardian  ad  lltan  In 
opposition  to  the  probate  of  the  will. 

Under  this  view  of  the  matter,  then,  It 
was  the  duty  of  the  district  court  to  strike 
from  the  flies  the  objections  made  by  the 
public  administrator  and  the  so-called  guardi- 
an ad  litem,  and  proceed  to  hear  and  deter- 
mine the  petition  for  the  probate  of  the  will. 
If  these  objections  had  been  stricken  from 
the  files  or  wholly  disregarded,  as  they 
should  have  been,  there  was  not  then  any 
legal  cause,  nor  any  causes,  for  delay.  And 
if  there  bad  been  any  legal  cause  Cor  ap- 
pointing a  special  administrator,  the  court 
directly  violated  the  provisions  of  section 
2502  Of  the  Code  of  Oivll  Procedure  of  1896» 
In  appointing  the  person  whom  It  did  ap- 
point, in  preference  to  others  first  entitled 
to  such  appointment  BUt  so  far  as  this 
record  sbows,  there  was  not  any  canse  what- 
ever for  the  appointment  of  a  special  ad- 
ministrator, and,  in  the  absence  of  legal 
cause,  the  district  court  did  not  have  jurls- 
.  diction  to  make  the  apimlntment  of  which 
complaint  Is  made.  In  re  Ming,  15  Mont. 
79,  38  Pac.  228.  But  It  Is  said  that,  as  this 
relatrix  asked  tbat  she  be  appointed  special 
administratrix  pending  the  hearing  of  the 
petition  for  probate  of  tbe  will,  she  cannot 
complain  that  the  conrt  appointed  O'Retlfy. 
But,  If  the  court  did  not  have  Jurisdiction 
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to  axvolnt  U17  one  to  sndi  ofSoa^  ihm  Botb- 
Inff  that  tUa  nlatrlx  did  ooqld  coatet  such 
jniiadlcUon.  In  point  of  law*  there  was  not 
aoTthing  before  the  district  court  except 
the  petition  for  the  probate  of  the  will,  and 
In  appointing  O'Reilly  special  administrator 
the  district  conrt  acted  without  any  l^al 
canse  appearing  why  each  appointment 
should  be  made,  and,  therefore^  exceeded  its 
Jurisdiction. 

The  order  of  the  district  court  made  April 
14,  1006,  appointing  John  B.  O'Bellly  special 
a^lnlsb»tor  of  the  estate  of  John  Baklns, 
deceased.  Is  annulled.  Bemittltur  forthwith. 

Order  annulled. 

BRANTLY,  O.  J.,  concar& 

UILBURN,  J.  I  concur.  A  grand  Jary. 
commeDtliig  on  probate  matters  In  this  state 
atKmt  15  years  ago,  In  Its  report  to  the  court 
said:  "Administration  of  estates  Is  spolia- 
tion of  estates."  As  It  Is  always  the  prop- 
erty of  the  widow  or  children,  or  both,  of 
the  deceased  person  which  pays  the  lawyers, 
executors,  administrators,  appraisers,  et  al., 
and  the  size  of  the  fees  in  most  cases  is  flsed 
hy  the  court,  frequently  with  extra  allow- 
ances for  "extraordinary  services,"  the  courts 
should  be  anxious  and  very  careful  to  limit 
the  number  of  lawyers  and  other  officers  to 
the  fewest  possible  in  number,  and  sliould 
not  appear  to  insist  on  appointing  self-seek- 
ing persons  to  lucrative  positions.  In  this 
case  tbere  seems  to  me  to  be  nnclne  persls* 
tency  on  the  part  of  citizen  O'Reilly  in  de- 
manding that  he  be  allowed  to  serve  (not 
merely  as  public  administrator,  even  if  In 
bis  public  capacity  he  could  properly  appear, 
which,  as  shown  In  &Ir.  Justice  HOLLO- 
WAT'S  opinion,  he  may  not  properly  do). 
I  thinlc  that  our  ft>rmer  determination  of 
this  matter  ought  to  have  been  conclusive. 

The  district  Judge,  sitting  in  probate  pro- 
ceedings, is  the  representative  of  the  dead 
person,  his  creditors,  if  any,  and  of  the 
orphan,  rich  or  poor,  and  of  the  law  made 
for  the  protection  of  the  sometimes  belpless, 
and  should.  In  the  exercise  of  his  solemn 
duty,  and  of  his  own  motion,  oppose  all  ef- 
forts of  strangers  to  profit  by  the  death  of 
the  bead  of  the  family  or  of  any  one  else. 
The  district  court  should  be  earnest,  active, 
anxious,  and  solicitous  in  all  matters  connect- 
ed with  the  estates  of  deceased  persons,  and 
to  dealing  with  the  helpless  children,  with  tbe 
Intent  to  save  as  much  as  possible  of  the  as- 
sets for  those  to  whom  tbey  belong.  He 
should  not  be  complacent  In  dealing  with 
people  who  are  desirous  of  increasing  tbe 
nnmtiCT  of  aids,  assistants,  counsel,  adminis- 
trators, et  al.,  the  employment  of  many  of 
whom  often  almost,  or  entirely,  swamps  the 
estate.  The  court  also  should  see  to  it  tbat 
estotea  are  settled  as  sotm  as  possible,  thus 
avoiding  «^«iM  mnnlng  over  too  long  a 
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8TATB  V.  TRtnCUAN. 
{Sopreme  Court  of  Montana.    May  14,  1900.) 

1,  CanfiNAL  L&w— Threats— HUBSAT. 

Where,  in  a  prosecution  for  homicide,  a 
witness  testified  to  a  threat  uttered  by  defendant, 
but  also  stated  that  the  reason  be  faiew  that 
deceased  waa  included  in  tbe  threat  was  t>e- 
causa  witness'  neightlors  had  previously  told 
him  BO,  the  evidence  was  incompetent  as  hear- 
say, thoush  witness  also  stated  tbat  be  knew 
defendant  referred  to  deceased,  witness  and  aa- 
other. 

2.  WiTITESSXa— CBOSa-EXAlOirATIOlf. 

Where  a  witness  testified  that  be  and 
deceased  were  together  on  tbe  day  of  the  homi- 
cide, and  told  geaerally  of  their  movements,  and, 
on  crosa-examination  said  that  he  and  deceased 
voted  before  the;  had  anything  to  drlnlu  it 
was  proper  rroas-ezaminatloQ  to  ask  blm  wheth- 
er or  not  he  and  decessed  had  anything  to 
drink  that  day. 
8.  Sams. 

Where,  in  a  prosecution  for  bomfelde,  a 
witness  for  tbe  state  testified  at  length  coocem- 
iag  the  circumstances  preceding  and  attending 
the  homicide,  and'  stated  that  deceased  came 
up  to  where  witness  and  defendant  were  stand- 
ing and  struck  defendant  over  tbe  shoulder  with 
an  axe  handle.  It  was  proper  crosa-examina* 
tion  to  ask  him  whether  or  not  lie  saw  de- 
ceased carrying  the  axe  faaadle  around  during 
the  day  for  the  purpose  of  showing  that  de- 
ceased sought  the 'encounter  and  had  prepaxed 
himself  for  it 

4.  Gbtminal  Law— Tuai^-Cubtno  Ebbok. 

The  fact  that  tlie  evidence  sought  to  be 
elicited  by  such  question  waa  In  a  sense  cumala- 
.tive  did  not  cure  the  error  in  refnsinff  to  allow 

the  same. 

6.  BAMB— BVIDBNCB— iNTOXICAnOH  —  EFFECT. 

Where  a  witness  for  accused  testified  tbat 
be  saw  deceased  on  the  day  of  the  bomidde, 
and  that  the  latter  appeared  to  have  been 
drinking,  be  ahould  have  t>een  allowed  to  answer 
whether  he  noticed  that  the  drinking  affected 
deceased's  conduct. 

[Ed.  Note. — For  cases  In  point,  see  voL  1^ 
Cent.  Dig.  Cnminal  Law,  H  761.  1040.] 

&  Saub— PaiVATi  ConifSBL  won  SxAn— Uia- 

COHDUCT. 

In  a  prosecution  for  homicide. '  the  ooatt 
compelled  the  state  to  call  a  hostile  witness, 
who  was  examined  by  a  private  prosecutor. 
The  witness  was  exasperating  in  his  conduct 
toward  the  attorney,  and  was  extremely  imperti- 
nent in  his  replies,  whereupon  tbe  prosecutor 
asked  him  If  he  was  non  compos  mentis,  and 
whether  he  knew  anything  at  all.  Be  alas 
stated  that  tbe  stste  wouid  not  vouch  for  his 
tmthfnlness,  that  the  witness  hsd  ungBaliBedly 
lied,  and  was  a  "self-deluded  fool  dat  knew 
nothing."  The  attorney  also  sought  to  get 
before  the  Jury  tbe  fact  that  deceased  bad  left 
surviving  a  widow  and  small  child  and  aftu 
the  court  had  stricken  such  evidence,  immediate 
ly  called  the  widow  and  amln  discloaed  such 
fact  and  on  motion  to  strike  out  consented  that 
the  answer  ahould  be  stricken.  Bdd,  that  the 
attorney  was  guilty  of  misconduct  which  consti- 
luted  prejadidal  eiror. 

[Ed.  NoU* — ^Fcor  cases  In  point,  see  ToL  IL 
Cent.  Dig.  Criminal  Law,  |  1661^ 

7.  Saub— FoaMEB  Jeopabdt— Evioencb. 

Evidence  ttiat  defendant  had  been  ouea 
tried  on  a  plea  of  not  guilty,  that  the  juiy 
failed  to  agree,  were  d^narged,  and  that  the 
cause  was  continued  to  the  aoceecdlng  term 
of  court  was  Insuffident  to  sostato  a  plea  eC 
former  jeopardy. 

[Ed.  Note.~For  cases  in  point,  sse  ToL  \L 
Cent.  Dig.  Grhninai  Law,  |  844J 
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Appeal  from  District  Court.  Flatbead  Coun- 
ty ;  J.  E.  ErIcksoD,  Judge. 

Edward  B.  Trueman  was  convicted  of 
manslaughter,  and  he  appeals.  Reversed 
and  remanded. 

Noffalnger  &  Folaom,  Mclntlre  &  Kendall, 
W.  G.  Downing,  and  Jesse  B.  Roote,  for  ap- 
pellant Albert  J.  Galen,  Atty.  Oen.,  and 
E.  M.  Hall,  ABst  Atty.  Gen.,  for  the  State. 

HOLLOWAY,  J.  Edward  B.  Trueman 
waH  convicted  of  the  crime  of  manslaughter 
and  appeals  from  the  judgment,  and  from 
an  order  denying  him  a  new  trial.  The  de- 
fendant Jellied  James  McCabe  on  election  day, 
November  4,  1904,  near  a  polling  place  at 
Sedan,  Flathead  county.  He  was  tried  at 
the  February  term  of  court,  1005,  but  the  jury 
failed  to  agree  upon  a  verdict,  was  discharged 
and  the  cause  continued  until  the  May  term 
ot  the  same  year,  when  it  was  tried  a  second 
tlui&  Upon  the  second  trial  the  defendant 
entered  a  plea  of  once  In  jei^ardy  In  addi- 
tion to  hla  plea  of  not  guilty,  which  bad 
beoL  Interposed  before  the  flrst  triaL  There 
bad  been  a  long-standing  difficulty  between 
deceased  and  defendant,  other  personal  en- 
counters between  them  bad  occurred,  and 
each  bad  made  tbreato  against  the  other. 

1.  A  witness,  Yelser,  testified  to  a  threat 
made  by  the  defendant  In  1900.  He  testified 
that  he  was  near  the  defendant's  place; 
that  defendant  come  up,  with  a  rifle  leveled 
at  the  witness,  to  wlthhi  about  20  feet  from 
where  the  witness  was  standing,  and  said: 
"I  will  get  yon  sonfrof-bltches  yet"  When 
asked  how  he  knew  tbat  HcCabe  was  meant 
he  answered:  "Becanse  my  neii^bors  had 
told  me  preTlously."  This  was  objected  to 
upon  the  ground  that  It  was  hearsay,  and  a 
motion  to  strike  it  out  was  made.  The  ob- 
jection was  in  effect  overruled  and  the  motion 
to  strike  out  was  denied.  The  testimony, 
so  far  as  it  related  to  McCabe,  was  clearly 
hearaay  and  inat^lssslble.  The  witness  did 
not  pretend  that  McCabe's  name  was  men- 
tioned at  all  by  the  defendant,  and  there  is 
nothing  in  the  record  whatever  to  show  that 
McCabe  was  Intended  to  be  Included  in  the 
class  referred  to  by  the  defendant  The 
mere  fact  that  the  witness  said:  "I  know  he 
meant  James  McCabe  and  myself  and  Frank 
Addeman,"  does  not  alter  the  situation,  for 
he  had  testified  that  the  reason  be  knew 
that  McCabe  was  Intended  to  be  included  was 
because  his  neighbors  had  told  him  so.  The 
rule  of  law  with  reference  to  the  reception 
of  testimony  of  pr^lous  threats  by  the  de- 
fendant Is  stated  in  21  Ency.  of  Law  (2d  Ed.) 
220,  as  follows:  "The  rule  as  generally  laid 
down  Is  that  threats  to  be  admissible  must 
Indicate  a  purpose  to  do  some  particular  per- 
son an  injury,  or  must  be  expressions  of  III 
will  or  hate  against  a  class  of  which  the 
deceased  Is  one,  and  must  be  capable  of  such 
construction  as  to  show  reference  to  the 
deceased." 
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2.  Fred.  Strodbeck,  a  witness  for  the  state, 
testified  that  he  and  McCabe  went  to  Sedan 
together  on  the  day  of  the  homicide,  and 
told  generally  of  their  movements.  On  cross- 
examination  he  stated  that  he  and  McCabe 
went  to  Sedan  and  voted  before  they  had 
anything  to  drink  (meaning  intoxicating  liq- 
uors). On  cross-examination  be  was  asked 
to  state  whether  or  not  they  had  anything 
to  drink  tbat  day,  but  on  objection  by  coun- 
sel for  the  state,  he  was  not  permitted  to  an- 
swer. This  rule  was  erroneous.  It  was  prop- 
er cross-examination,  for  the  purpose  of  show- 
ing whether  the  witness  was  In  such  a  con- 
dition of  sobriety  as  to  be  likely  to  remember 
what  occurred,  and  as  tending  to  shed  light 
upon  McCabe's  action.  The  contention  of  the 
defendant  was  that  McCabe  was  the  ag- 
gressor, and  was  killed  by  Trueman  in  self- 
defense. 

8.  The  witness  Roddy,  for  the  state,  testi- 
fied at  great  length  with  reference  to  clr* 
cnmstances  preceding  and  attending  the  homi- 
cide; that  McCabe  came  up  to  where  wit- 
ness and  Trueman  were  standing,  came  op  be- 
hind Trueman  and  struck  him  over  the 
shoulder  with  an  axe  handle.  On  cross-ex- 
amination he  was  asked  to  state  whether  or 
not  he  saw  UcGabe  carrying  that  axe  handle 
around  dnrixv  that  day.  mus  was  objected 
to  by  counsel  for  the  state  as  not  proper 
cross-examination,  and  the  objection  was 
sustained.  This  was  alro  error.  It  was  not 
(mly  proper  cross-namlnatlon,  but  tended 
directly  to  sustain  the  defendant's  contention 
that  HeCabe  soi^t  the  encounter  and  had 
prepared  himself  for  It  There  Is  no  ffispnte 
In  the  evldoice  that  UcCabe  not  only  bad  the 
a:^  handle,  but  liad  a  loaded  rerolrer  In 
his  coat  pocket,  at  the  time  he  was  killed. 
The  testimony  also  tends  to  show  that  be  bad 
purchased  this  axe  handle  during  the  fore- 
noon, some  considerable  time  before  the  homi- 
cide. The  mere  fact  that  the  evidence  sought 
to  be  elicited  by  the  question  was  in  a  sense 
cumulative  does  not  cure  the  error.  The 
jury  might  not  have  Iwlleved  the  other  wit- 
nesses and  might  have  tielieved  the  witness 
Roddy. 

4.  A  witness,  Alexander,  testified  for  the 
defendant  that  he  was  a  clerk  of  election  at 
Sedan  on  the  day  of  the  homicide ;  that  he 
saw  McCabe,  and  that  McCabe  appeared  to 
hare  been  drinking.  He  was  then  asked  to 
state  whether  he  noticed  that  the  drinking 
afTeeted  McCabe's  conduct.  This  was  object- 
ed to  on  the  ground  that  it  called  for  the 
conclusion  of  the  witness.  The  objection 
was  sustained,  and  error  Is  predicated  upon 
this  ruling.  The  ruling  was  erroneous.  In 
Hardy  v.  Merrill,  56  N.  H.  227,  22  Am.  Rep. 
442,  It  Is  said:  "But  without  reference  to 
any  recognized  rule  or  principle,  all  concede 
the  admis!:ibllty  of  the  opinions  of  nonpro- 
fessional men  upon  a  great  variety  of  un- 
scientific questions  arising  every  day,  and  in 
every  Judicial  Inquiry.  These  are  question* 
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of  Identity,  handvrlttpg,  onaiitlty,  talvm, 
weight,  measure,  tlme|  distance,  relodtr, 
form,  size,  age,  strength,  heat,,  cold,  sickness, 
and  health ;  questions,  also,  concenilng  rarl- 
ous  mental  and  moral  asfpects  of  humanity. 
Bach  as  ^pcMdtlon  and  temper,  anger,  fear, 
excitement.  Intoxication,  veracity,  general 
character,  and  particular  phases  of  character, 
and  other  conditions  and  things,  both  moral 
and  physical,  too  numerous  to  mention." 
The  correctness  of  this  rule  in  settled  be- 
yond controversy.  People  t.  Sehorn,  116 
Cal.  603,  48  Fac  485;  State  t.  Dolan,  17 
Wash.  4S&,  SO  Pac  472;  8  Wlgmore  on  BM- 
dence.  S  1077;  17  Cyc  91. 

5.  Thomas  D.  Long,  an  attorney,  was  em- 
ployed by  Mrs.  McCabe,  relict  of  James 
McCabe,  the  decea'^ed,  to  assist  in  the  prose- 
cntioD,  aud  from  the  record  It  appears  that 
be  assumed  the  role  of  leading  connsel  for 
the  state  and  dtd  most  of  the  work  of  In- 
terrogating witnesses  at  the  trIaL  During 
the  course  of  the  trial  Mr.  Long's  conduct 
became  the  subject  of  many  protests  from 
coun^rel  for  the  defendant,  and  It  is  urged 
that  the  district  court  abused  its  discretion 
in  permitting  him  to  continue  in  the  case,  and 
that  bis  conduct  was  such  as  to  prevent  the 
defendant  from  having  a  fair  triaL  There 
may  be  some  question  as  to  whether  these 
matters  are  properly  presented  In  the  record. 
This  we  do  not  determine.  The  matters  are 
discussed  as  though  properly  before  1:2,  ex- 
cept tbat  the  attorney  general  contends  that 
the  objection  to  privately  employed  counsel 
appearing  for  the  state  should  have  been 
made  before  or  at  the  time  the  trial  com- 
menced. The  court  compelled  the  state  to 
call  as  one  of  its  witnesses,  Frank  Roddy, 
as  the  only  living  eye-witness  to  the  homicide 
except  the  defendant.  Roddy  appeared  to  be 
hostile  to  the  state  and  friendly  to  the  defend- 
ant. His  testimony  was  very  strongly  In  the 
defendant's  favor.  Almost  as  soon  -as  he 
was  called  to  the  witness  stand,  there  appar- 
ently developed  a  very  bitter  feeling  of 
hostility  between  the  witness  and  Mr.  Long, 
who  was  Interrogating  him  on  behalf  of  the 
state.  The  witness  was  exasperating  In  his 
conduct  towards  the  attorney,  was  extremely 
Impertinent  in  his  replies,  and  merited  severe 
punishment  by  the  court;  but,  instead  of 
controlling  the  conduct  of  the  case  and  re- 
quiring that  the  trial  should  be  conducted 
In  an  orderly  and  decorous  manner,  the  court 
seemingly  permitted  counsel  and  witness  to 
violate  almost  every  propriety  of  the  court 
room  with  very  mild  rebukes,  when  any 
were  administered.  The  court  should  have 
controlled  the  witness  or  should  have  pun- 
ished him  for  contempt  But  while  the  con- 
duct of  the  witnras  was  exa^erating  In  the 
extreme.  It  did  not  fuml'^h  any  provocation 
for  the  conduct  of  Mr.  Long. 

As  illustrative  of  that  conduct.  It  apixMirs 
that  soon  after  the  witness  was  called  to  the 
witness  stand  he  wag  asked  a  question  to 


whidi  . counsel  for  tbe  deftpUbnt  made  an  ob- 
jection. Mr.  LiHig  said:  Ton  compelled 
UB  to  put  this  witness  00."  Mr.  Downing, 
for  the  defoidant,  said:  *'The  court  com- 
pelled you."  Mr.  Long  rolled:  "We  don't 
vouch  for  this  witness.  He  Is  yours.  We 
dont  think  be  can  tell  the  truth."  Later, 
the  witness  was  asked  a  question  to  which 
be  answered  tbat  be  could  not  tell,  and  Mr. 
Long  then  propounded  to  him  this  question: 
"Q,  Are  you  non  compos  m«itls?  Do  ymi 
know  anything  at  all?"  It  became  a  qoes- 
tlon  as  to  whicb  of  two  buildings  the  wit- 
ness Boddy  was  near  wh«i  the  bomlclde  wa« 
committed.  He  was  asked  a  number  of  ques- 
tions respecting  this  matter,  and  why  he  gave 
a  dlCCeroit  answer  at  the  drat  trial  from  tbat 
given  at  the  second.  In  e^lalnlng  his  an- 
swer be  said  to  Mr.  Long:  "You  told  me 
you  was  positive  It  [referring  to  a  partlcolar 
building]  was  the  building;"  to  wblch  Mr. 
Long  replied:  "I  wish  to  say  tbat  tbe  wit- 
ness ungnallfledly  lied.**  In  answw  to  one 
of  Mr.  Long's  questions  tbe  witness  said  tbat 
at  tbe  former  trial  counsel  bad  abused  blm. 
and  called  him  a  "self-deluded  fool  that  knew 
nothing,"  to  which  Mr.  Long  replied :  "And 
I  think  tbat"  Again  the  witness  was  Inter- 
rogated with,  reference  to  tbe  two  buildings 
mentioned  before^  and  be  repeated  to  Mr. 
Long  tbat  Mr.  Long  bad  told  blm  tbat  he 
was  positive  tme  building  was  the  particular 
one  near  wblcb  Boddy  was  standing,  to  wblcb 
Mr.  Long  replied:  "I  told  yon  once  tbl9 
morning  what  I  tbcn^ht  of  yon,  and  tdl  yon 
now' tbat  yon  nnqoallfiedly  I1&" 

On  behalf  of  tbe  state  Mr.  Long  sought  to 
get  liefore  the  Jury  the  fact  tbat  tbe  denued 
bad  left  surviving  bim  a  wife  and  a  small 
child.  He  proved  tbls  fiid^  over  the  objec- 
tion of  tbe  d^endant,  by  a  witness,  Eingene 
McCabe;  but  afterwards,  on  motion  of  coun- 
sel for  tbe  defeodant,  ttie  court  straA  out 
all  testimony  relating  to  tbe  family  of  tbe 
deceased.  Thereupon  Mr.  Long  immediatdy 
called  Mrs.  James  McCabe  as  a  witness,  sift- 
ed her  a  few  questiona  rdatlng  to  vi^l^  Im- 
material matters,  and,  by  questions  erldoit- 
ly  asked  tor  tbat  purpose^  again  got  before 
tbe  Jury  tbe  fact  tbat  tbe  deceased  liad  left 
surviving  blm  a  wife  and  a  baby.  Upon  ob- 
jection by  counsel  for  tbe  defendant  and 
on  motion,  tbls  tesUmony  was  stridcoi  out: 
Mr  Loi^  consenting  tbat  the  answer  to  flie 
last  question  be  had  asked  should  be  stricken 
out  Misconduct  of  a  prosecutlDg  officer  of 
the  character  shown  above,  bas  quite  uniform- 
ly been  held  sufBclmt  to  require  a  reversal 
of  a  Judgment  of  convidj^mi  in  tba  compara- 
tively few  instances  where  such  mlsoondnec 
has  been  manifested.  It-Is  tbe  duty  of  tbe  pros- 
ecuting officer  to  see  tbat  the  defendant  bas 
a  fair  trial,  and  that  he  Is  convicted,  If  at 
all.  only  upon  competent  evidence,  and  to 
this  end  It  Is  peculiarly  Ineombent  upon  the 
prosecuting  officer  to  be  flair  and  Impartial. 
12  Cyc.  571.  It  is  bigbly  Improper  for  blm 
to  ask  questions  whicb  be  know^  has 
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reason  to  believe^  tbe  court  will  not  permit 
to  be  answered ;  and  when  the  conrt  baa  in- 
dicated Its  decision  by  a  rnling,  coonsel 
sbonld  respect  it.  In  State  t.  Bogera,  31 
Mont  1,  77  Pac.  20^  tiila  court  reversed  a 
Jodgment  of  conviction,  becanae  the  county 
attorney  asked  a  witness  for  tbe  d^^daut 
certain  Improper  qnestlona  which  tended  to 
degrade  and  dlsraredlt  tbe  witness.  If  the 
prosecuting  office  did  not  wish  the  witness* 
statemmts  to  go  ondiallenged,  he  mlgbt 
have  beccHue  a  wttness.  and  In  a  proper  man- 
iKT  have  denied  them ;  but  his  abuse  of  tbe 
witness  while  acting  as  proaecntlng  office 
waa  so  raitreme  that  It  cannot  be  Justified, 
and,  wiien  ^nxperij  iwesented,  such  mlscon- 
duct  will  always  wozic  a  rerersal  of  a  judg- 
ment oC'  conviction.  12  Gyc  676^  and  cases 
dted.  "It  is  the  right  of  a  witness  to  be 
j^tected  from  irrelevant;  improper  or  Jn- 
snltlng  qnesttons,  and  from  harsh  or  Insult- 
ing demeanor;  to  be  detained  onfy  so  long 
as  the  interests  of  Justice  reqnln  it;  to  be 
examined  only  as  to  matters  legal  and  perti* 
nent  to  tbe  iBsne.*  Code  Civ.  Proc.  f  8402. 
While  these  acts  of  mlscondnet  did  not  pass 
wholly  unnoticed  the  court,  they  vrere  not 
treated  as  they  should  have  been,  and  fbe 
very  loUency  of  tbe  court  might  have  been 
-misunderstood  by  the  Jnry  to  d^oidant^ 
prejudice. 

Error  is  predicated  upon  the  refusal  or 
faliura  at  the  court  to  requlro  the  Jury  to  re- 
turn a  v«41ct  upon  tiia  defendaAt'i  plea 
<^  formw  Jeopar^.  But  we  do  not  think 
this  was  error  nf  which  the  defendant  can 
complain.  Had  tbe  court  submitted  theques- 
tkm  to  the  Jury  for  a  verdict  It  would  have 
^em  c<mipened  to  Instruct  the  Jury  to  return 
such  verdict  In  favor  of  the  state  upon  that 
Issue  under  the  decision  of  this  court  in  State 
T.  Keerl,  85  Pac.  802,  decided  February  19 
of  this  year,  and  opinion  on  motion  for  re- 
hearing, filed  April  30.  100& 

The  jnd^ent  and  order  aro  reversed,  and 
■*h»  cause  Is  remanded  for  a  new  triaL 

Beversed  and  remanded. 

BRANTLY,  a        and  MILBURNp 
<5oncur. 

(34  UonL  285) 

BARTELS  V.  DAVIS  et  al. 
(Sapreme  Court  of  Montana.  June  22,  1900.) 

1.  Contracts— SiPAa&TB  Ihstbumehts— Oon- 

SnUCTlON. 

Where  a  note,  deed,  and  defeasance  were 
all  execnted  at  the  same  time,  bad  reference 
to  the  same  sabject-matter,  and  were  a  part  of 
the  same  transaction,  the  deed  being  intended 
as  a  mortgage  to  secure  tbe  note,  the  three  in- 
atraments  should  be  constmed  as  one  instru- 
ment, as  provided  by  Civ.  Code,  fi  ^07. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  fig  746-748;  voL  35,  Cent 
Dig.  Mortgages.  S3  21^  215.] 

2.  MOBTOAOES—DSFKASANCli  AOBBKHKnT— 0»- 

UOATION  or  MOBtOAGEE. 

Defendants  executed  a  note,  binding  tbem- 
eeivee  to  pay  plaintiff  $300,  with  Interest,  en 


or  before  November  14,  1903.  Defendants  also 
executed  a  deed  to  plaintiff  to  secure  the  note, 
and  plaintiff  executed  a  defeasance  agreement 
reciting  that,  one  of  the  defendants  desirii^  to 
sell  from  time  to  time  "during  tbe  life  of  this 
agreement"  certain  portions  of  the  property 
conveyed,  plaintiff  would  convey  to  any  purchas- 
er 80  obtained  on  receipt  of  $oO  per  lot,  to  be 
applied  on  tbe  note.  Held,  that  the  phrase  "dur- 
ing the  life  of  this  agreement**  was  limited  to 
the  time  prior  to  the  mortgagors*  default  in  pay- 
ing tbe  note  secured  by  tbe  deed  at  maturity, 
and  that  plaintiff  was  not  bound  after  such 
default  either  to  accept  leas  then  tbe  foil  amount 
due  on  the  note  or  to  convey  a  portion  of  the 
mortgaged  property. 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo.  M.  Bourquin,  Judge. 

Action  by  B.  J.  Bartels  against  Yemie  A. 
Davis  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  AfQrmed. 

McBride  &  McBrlde,  for  appellants.  Peter 
Breen  and  Jeremiah  J.  Iiyiich,  for  respwidait. 

HOLLOWAY,  J.  On  May  14,  1906.  Temle 
A.  Davis  and  Sewdl  W.  Davis  eKcntsd 
and  delivered  to  B.  J.  Bartels  their  promis- 
sory note  for  f900,  due  six  months  after  date» 
with  Interest  at  2  per  oaA  per  month,  and 
to  securo  tbe  paymmt  of  said  principal  and 
Interest  at  the  same  time  executed  and  de- 
livered to  Bartels  a  deed*  absolute  on  Its 
face,  conveytng  to  him  a  large  number  of 
clly  loto  located  In  the  dty  of  Butte.  £}on- 
temporaaeibusly  with  tbo  execution  of  the 
note  and  deed  then  was  executed  by  Bartels 
and  Temle  A.  Davis  a  defeasance  agremoit 
which  refera  to  the  note  and  deed,  declares 
that  the  deed  was  intended  mly  as  security 
for  the  paym^t  of  tbe  9800  and  Interest 
reinresented  by  the  note,  and  tJien  contelns 
these  reritels:  **Wherea8,  tbe  said  Tomle 

A.  Davis  desires  tbe  right  to  sell  from  time 
to  time  during  the  life  of  this  agreemmt, 
such  portions  of  said  propwty  as  she  may  be 
able  to  find  a  purchaser  for,  It  is  agreed,  tj 
and  between  tbe  parties  hcroto,  that  upon 
the  said  YerCde  A.  Davis  finding  a  purehasn 
for  any  one  or  mon  of  the  said  lote  herdn- 
above  described,  that  the  said  first  party 
will  make,  execute  and  deliver  to  the  pm- 
(Aaser  tiiereof.  a  proper  conve^ano^  trans- 
f^rrii^  said  lot  to  said  purchaser,  upon  the 
said  Yerole  A.  Davis  paying  to  the  said 

B.  J.  Bartels,  for  each  lot  so  kM  the  sum  of 
fifty  (95000)  dollars,  tiie  said  amount  paid 
to  apply  upon  the  note  hereinabove  referred 
to.  It  Is  fnrtha  expressly  understood  and 
agreed,  that  In  the  event  of  the  said  Teniie 
A.  Davis  paying  or  causlug  to  be  paid  to 
the  said  B.  J.  Bartels,  the  amount  of  the 
Bald  note,  principal  and  Interest,  that  there- 
upon the  said  B,  J.  Bartels  will  reconvey  to 
the  Bald  Ternle  A.  Davis,  or  to  the  party 
named  In  writing  by  her.  all  of  tbe  real  prop- 
erty hereinabove  described,  which  shall  not 
at  said  time  have  been  sold  under  the  terms 
of  this  contract  hereinabove  contained."  On 
November  25,  1908,  Bartels  commenced  this 
action  to  foreclose  the  mortM^^  all^teg 
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that  the  deed  was  Intended  to  be  and  was 
In  tact  a  mortgage,  and  tbat  no  part  of  the 
principal  or  Interest  represented  by  the  note 
bad  been  paid.  The  complaint  is  in  the 
usual  form.  The  defendants  answered  ad- 
mitting the  due  execution  and  delivery  of  the 
note  and  deed;  that  the  deed  was  under- 
stood to  be  a  mortgage,  and  that  no  part 
of  the  principal  or  interest  represented  by 
the  note  and  secured  by  the  mortgage  had 
been  paid.  The  answer  contains  a  denial 
that  there  Is  anything  due  to  the  plaintiff 
from  the  defendants  or  either  of  them,  and 
a  general  denial  of  all  the  allegations  of 
the  complaint  not  specifically  admitted  or 
denied.  The  answer  then  sets  forth  as  an 
affirmative  defense  the  facts  that  the  de- 
feasance agreement  was  executed  as  herein 
set  forth;  that  on  November  15,  1903,  a 
purchaser  was  procured  for  two  of  the  lots 
described  In  the  deed;  that  thereupon  $100 
was  tendered  to  Bartels  and  demand  was 
made  upon  him  that  be  execute  to  such  pur- 
chaser  a  deed  for  said  lots;  that  Bartels 
refused  to  do  so  and  claimed  that  he  (Bar- 
tels) was  the  owner  of  the  lots ;  and  that  by 
reason  of  Bartels'  refusal  to  accept  such 
tender  and  convey  said  lots  and  otherwise 
comply  with  the  terms  of  such  defeasance 
agreement,  the  defendant  Yernie  A.  Davis 
suffered  damages  In  the  sum  of  $1,000.  The 
prayer  of  the  answer  Is  that  Vemie  A.  Davis 
be  decreed  to  be  the  owner  of  the  lots  de- 
scribed In  the  deed  and  entitled  to  a  con- 
veyance thereof  from  Bartels,  that  she  recov- 
er judgment  against  him  for  $1,000,  and 
that  he  be  adjudged  not  entitled  to  recover 
any  sum  of  money  whatever  from  either  of 
the  defendants.  Plaintiff  thereupon  moved 
for  Judgment  on  the  pleadings,  upon  the 
ground  that  the  answer  Is  frivolous,  that  It 
does  not  contain  any  denial  of  any  material 
allegation  of  the  complaint;  and  that  it 
does  not  state  facts  sufficient  to  constitute 
a  defense  or  counterclaim.  This  motion  was 
sustained  and  Judgment  entered  on  the  plead- 
ings in  accordance  with  the  prayer  of  the 
complaint.  From  tbat  Judgment  the  defend- 
ants apt>ealed. 

In  that  portion  of  the  defeasance  quoted, 
alxtre,  appears  this  language:  "Whereas, 
the  said  Vernie  A.  Davis  desires  the  right 
to  sell  from  time  to  time  during  the  life  of 
this  agreement,"  etc.  The  only  question  pro- 
pounded for  our  solution  Is:  What  does 
the  phrase  "during  the  life  of  this  agreement" 
mean?  Appellants  earnestly  contend  tha^ 
the  life  of  the  agreement  extended  over  a 
period  of  eight  years — the  period  fixed  by 
the  statute  of  limitations  for  the  enforce- 
ment of  the  contract  by  plaintiff— or  imtil 
the  agreement  was  extinguished  by  payment 
of  the  debt  or  was  merged  in  a  judgment. 
The  note,  deed,  and  defeasance  all  relate 
to  the  same  matter  and  are  to  be  taken 
and  construed  together.  Civ,  Code,  §  2207. 
It  is  not  contended  that  the  defeasance  agree- 
ment had  the  effect  of  extending  the  time 


for  the  maturity  of  the  note.  It  Is  conceded 
that  the  note  matured  on  November  14.  1903. 
The  note,  deed,  and  defeasance  all  refer  to 
the  same  subject-matter,  and,  in  contempla- 
tion  of  law,  constitute  one  agreement.  Corn- 
ish V.  Woolverton  et  al.,  32  Mont.  456,  81 
Pae.  4;  7  Cyc.  582,  and  cases  cited.  This 
is  lil^ewise  conceded  by  appellants  in  their 
brief.  This  being  so,  the  appellants,  by  their 
contention,  place  themselves  in  this  some- 
what awkward  situation.  In  effect  itiey 
say  to  Bartels :  "We  confess  tiiat  we  violat- 
ed the  terms  of  this  agreement  by  our  fail- 
ure to  pay  the  note  on  or  before  its  maturity, 
but,  notwitliBtandlng  our  breach,  we  insiBt 
that  you  shall  scrupulously  keep  or  perform 
the  agreement  in  all  things  by  you  to  be  kept 
or  performed."  It  Is  elementary  that  upon 
the  maturity  of  the  note,  Bartels  had  an 
absolute  right  to  demand  payment  of  the 
debt  In  full,  and  it  would  be  altogether  ab- 
surd to  say  at  the  same  time,  tbat  he  could 
be  legally  compelled  to  accept  a  part  only. 
The  one  thing  which  the  appellants  boond 
themselves  to  do  by  this  contract  was  to 
pay  Bartels  $300  with  interest  on  or  befont 
I<«ovember  14,  1903,  and  with  respect  to  this 
they  wholly  failed  to  keep  their  agreement. 
The  term  or  duration  of  the  contract,  m  far 
as  the  Davlses  were  concerned  at  least,  was 
fixed  at  six  months,  or  to  and  including  No- 
vember 14tb.  In  view  of  these  considera- 
tions, and  in  the  absence  of  anything  to  indi- 
cate a  contrary  purpose,  we  hold  that  when 
the  phrase  ''during  the  life  of  this  agree- 
ment" was  used,  it  was  intended  to  designate 
the  duration  of  the  agreement,  that  Is,  the 
period  of  time  during  which  the  appellants, 
without  having  breached  the  contract  them- 
selves, might  rightfully  demand  performance 
of  its  terms  by  the  other  party  to  it.  Bartels 
was  not  t>ound  to  accept  a  partial  payment 
of  the  debt  after  the  maturity  of  the  note, 
and  the  duty  Imposed  upon  him  to  execute 
the  deed  for  the  lots  being  conditioned  upon 
the  payment  to  him  of  $50  for  each  lot  so 
sold,  there  was,  therefore,  no  obligation  what- 
ever resting  upon  him  to  execute  the  deed 
for  the  two  lots  on  November  15,  1003.  after 
the  debt  bad  matured  and  the  time  bad  ar- 
rived when  he  could  rightfully  demand  pay- 
ment In  full.  It  goes  without  saying  that 
the  provision  for  payment  to  Bartels  of  $50 
for  each  lot  sold  as  a  condition  precedent  to 
his  making  a  deed,  means  payment  at  saeh 
time  and  under  such  circumstances  that  he 
was  legally  bound  to  accept  it  As  he  was 
not  under  obligation  to  accept  a  partial  pay- 
ment after  the  maturity  of  the  note,  he  did 
not  violate  any  legal  right  of  the  appellants 
In  refusing  acceptance  and  refusing  to  exe- 
cute the  deed,  and  therefore  his  refusal  could 
not  give  rise  to  any  claim  for  damages. 

What  is  here  said  Is  to  be  understood  only 
in  view  of  the  matters  disclosed  by  this 
record.  Whether  the  trader  made  before 
suit  was  brpugbt,  If  kept  good,  would  have 
operated  to  atop  the  Interest  on  the  $100; 
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need  not  be  considered.  The  answer  does 
not  allt^e  tbat  tbe  tender  was  kept  good. 
The  dentul  that  there  was  anything  due  to 
the  plaintiff  at  the  time  of  tbe  commence- 
ment of  this  action  Is  the  dralal  of  a  mere 
condnslon  of  law.  and  does  not  raise  any 
issue.  Neither  was  the  general  denial  In 
the  answer  of  any  ^ect,  for  the  answer 
admits  all  the  mat«>ial  allegations  of  the 
complaint. 

We  are  of  tbe  opinion  tbat  the  answer  did 
not  state  any  defense  or  connterclaim,  and 
that  tbe  court  properly  rendered  judgment 
on  the  pleadiilgs.  The  Judgment  is  affirAied. 

Affirmed. 

BRANTLY,  C  J.,  concora. 

SIILBtTRN.  X,  not  having  heard  tbe  »xga- 
maot,  takes  no  part  In  the  foregoing  opinion. 


(U  HonL  2S7> 
DONOVAN-McCORMIGE  CO.  T.  SPABR. 

(Supreme  Court  of  Montana.   May  14,  1906.) 

1.  Monet  Paid  —  iKsraucrioR  —  BsquBsr  bt 
Dkfendant. 

An  Instruction  that,  If  plaintiff  pqrcbased 
aharen  of  stock  for  defendant  and  others  and 
held  ft  in  trust  for  tbem,  defendant  Is  bound 
to  pay  his  proportion  of  the  price,  is  erroneous, 
since  a  request  by  him  Is  essential  to  his  lia- 
bility. 

[Bd.  Note. — For  cases  In  point,  see  vol.  35, 
Gent.  Dig.  Honey  Paid,  1  la] 

2.  Affbai.  —  Review  —  PEESDMPnbMS  —  IN- 

BIBUCTIONS. 

Where  the  evidence  does  not  appear  in  the 
record  on  appeal,  instructions,  to  be  ground 
tor  reversal,  must  have  been  emmeons  under 
any  possible  state  of  facta  appearing  at  the  trial. 
8.  Monet  Paid— IsauES— APPUCABii^n  to 

PLEADINa. 

Where  the  complaint  allies  that  a  cor- 
poration purchased  stock  for  defendant  at  his 
Instance  and  request,  and  that  he  agreed  to 
my  for  it,  to  which  the  defendant  entered  a 
general  denial,  tbe  submission  of  the  question 
whether  It  was  purchased  for  tbe  corporation 
does  not  present  a  new  issue,  since  the  defend- 
ant might  have  presented  evidence  to  show  tliat 
tbe  corporation  purchased  tbe  stock  for  Its  own 
me. 

^  TRIAti— InSTBUCnONS— BUBDEN    OF  PBOOT. 

Where  the  complaint  alleles  tbat  plaintiff 
parchaBcd  stock  for  defendant,  an  instruction 
placing  on  plaintiff  the  burden  of  proving  that 
it  did  not  purchase  the  stock  for  its  own  use, 
though  requiring  proof  of  a  negative,  was  not 
prejndicial  to  plaintiff. 

3b  Afpeal  —  Habulgss  Ebbob  —  CONEXlCriNO 
InSTBUCTIONS. 

Conflicting  instructions  are  not  ground  for 
reversal,  where  the  Incorrect  instruction  Is  £bp 
vorabte  to  the  appellant 

Appeal  from  District  Courts  Yellowstone 
Cronty;  C.  H.  Loud,  Judge. 

Action  by  tbe  Donovan-McCormlck  Com- 
oany  against  Charles  W.  Sparr.  From  a 
judgment  In  favor  of  defendant,  plalntlfF  ap< 
peals.  AfDrmed. 

Walsh  &  Newman  and  Wm.  H.  Johnston, 
for  appellant  O.  F.  Goddard  and  T.  J. 
Walsh,  for  leqjKmdmt 


HOIXOWAY,  J.  The  Dcmovan-McCor^ 
mick  GcHDpany  brought  this  action  to  re- 
cover from  tbe  defoidant  Sparr  the  anm  of 
$5,049.31,  allied  to  have  been  expended  by 
the  company  for  the  use  and  benefit  of  Sparr 
and  at  his  special  instance  and  reqneat  The 
complaint  alleges  that  T.  0.  Power,  Panl  Mc- 
Cormlck,  A.  C.  Johnson,  and  defendant  Sparr 
purchased  200  shares  ot  the  capital  atocik  of 
the  plaintiff  company  from  W.  H.  Donovan 
for  120,197.28 ;  tbat  snch  atock  was  transfer* 
red  to  Panl  McCormIck,  tnwtee,  to  be  held 
for  tbe  parties  named,  in  the  following  pro* 
portions:  Power,  66^  sharea;  McCormlt^, 
S6^  diares;  Johnson,  37H  Bbarea;  and 
Sparr,  GO  shares;  that  this  stock  was  paid 
for  by  the  plaintiff  company  at  the  special 
Instance  and  request  of  the  above-named  par- 
ties; that  defendant  Sparr's  pn^rarUtm 
the  purchase  price  was  fS,O0^,  whicb  be 
agreed  to  repay  to  the  plaintiff,  hot  failed  and 
refused  to  do  ao.  Tbe  answer  admlta  that 
tbe  plaintiff  company  paid  for  the  atock  men- 
tloned  the  sum  of  920,197.23,  bnt  denies  every 
other  matHial  allegatlcui  of  tbe  complaint 
Tbe  trial  of  the  ease  resulted  in  a  verdict  and 
Judgment  In  favor  of  the  defendant,  from 
which  judgment  the  plaintiff  appeals. 

The  record  conalafs  of  the  judgment  roll, 
without  any  bill  of  oc^itlona,  and,  of  conra^ 
does  not  present  any  of  the  evidence^  Tbe 
errors  assigned  are  the  refusal  of  the  court 
to  give;  plaintiff's  reqneBtsd  Inatmctlcm  No. 
7,  and  the  giving  ot  InstructltHiB  Noa.  6,  7,  8^ 
9,  10,  and  11.  PlalntUTa  requested  tnstme- 
tlon  Na  7,  which  was  refused,  la  as  follows : 
"Ton  are  furOier  Instmeted  that  If  yon  be- 
lieve from  the  evldmice  that  tbe  said  300 
shares  of  atock  were  purchased  for  the  said 
A.  C.  Johnson,  T.  O.  Power,  Panl  McConni<A, 
and  the  defendant,  C.  W.  Sparr,  and  held  In 
trust  by  the  said  HcGormIck  for  the  said 
parties,  .that  the  d^oidant  la  bound  to  pay 
bis  proportion  of  the  said  som  ot  ^(^107.^ 
which  he  admits  that  the  plalntlfl  paid  for 
said  stock."  If  we  assume  tbat  the  particular 
SO  shares  of  atock  purchased  fbr  Sparr 
and  that  McCormIck  holds  them  In  trust  for 
btin,  still  tbe  showing  of  these  facts  alone 
would  be  wholly  Inaufflclent  to  charge  Sparr 
with  their  pnrchaae  price.  They  may  have  been 
purchased  for  him  without  his  knowledge 
consent  He  may  never  have  requested  that 
tb^  be  purchased  for  him,  and  he  may  never 
have  ^reed  to  pay  for  th^.  Any  contro- 
versy over  this  subject,  however,  Is  set  at 
rest  by  the  recent  decision  of  this  court  in 

Smith  V.  Fertaam,  33  Mont  ,  88  Pac.  492. 

In  that  case  the  court  instmeted  tbe  jmy 
that.  If  tbe  plaintiff  delivered  the  goods  to 
defendant  uid  defendant  received  them,  he 
must  pay  for  them.  The  giving  of  this  In- 
struction caused  a  reversal  of  tbe  jud|:mait 
Among  otbw  things,  this  court  said :  "It  Is 
elementary  that  before  a  plaintiff  can  prevail 
be  must  put  the  defendant  In  the  wrong. 
*  *  *  In  order  to  ctaai^  the  defendant, 
the  complaint  must  set  fbrth  an  express  oonp 
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tract,  or  a  reqaest,  expressed  or  Implied,  on 
the  part  of  the  defendant  for  the  goods,  or 
the  delivery  of  the  goods  by  the  plaintiff 
and  a  promise,  expressed  or  Implied,  on  the 
part  of  the  defendant  to  pa?  therefor. 
•  •  •  The  mere  delivery  of  goods  by  one 
person  to  another  is  not  of  Itself  sufficient  to 
create  a  liability  for  their  value.  The  de- 
livery to  and  an  acceptance  by  the  intended 
purchaser  must  have  occurred  under  such 
drcnmptances  that  the  law  will  imply  a  prom- 
ise to  pay  for  them.  One  may  not  make  him- 
self the  creditor  of  another  by  officiously  de- 
livering to  such  other  person  goods  of  what- 
ever character."  In  2  Greenleaf  on  Evidence 
(IGtb  Ed.)  i  107,  It  Is  said:  "In  actions  up- 
on the  common  counts  for  goods  sold,  work 
ahd  materials  furnished,  money  lent  &nd 
money  paid,  a  request  by  the  defendant  is 
material  to  be  proved;  for  ordinarily  no  man 
dan  make  himself  the  creditor  of  another  by 
any  a&t  of  his  own,  unsolicited  and  purely 
offlcions."  In  Boyer  v.  Richardson,  52  Neb. 
166,  W.  981,  the  same  rule  Is  announced 
as  follows:  "It  is  elementary  law  that  In 
order  to  recover  money  paid  to  the  use  of 
another,  where  the  party  paying  was  under 
no  obligation  so  to  do,  the  payment  must  have 
been  moved  by  a  previous  request  from  the 
party  to  whose  use  the  money  was  paid.  In 
some  cases  a  previous  request  will  be  implied, 
as  where  the  money  was  obtained  by  duress 
either  of  a  person  or  projwrty,  or  by  deceit, 
oi*  where  there  has  been  a  subsequent  express 
promise  to  repay  the  money,  as  was  the  case 
in  Stuht  v.  Sweesy,  48  Neb.  767,  67  N.  W.  748. 
But  where  the  payment  Is  entirely  voluntary 
—where  there  is  no  subsequent  promise  to 
repay — a  previous  request  must  be  proved/* 
In  considering  this  same  question,  though 
presented  by  the  pleadings,  the  Supreme 
Court  of  California.  In  Curtis  t.  Parks,  55 
Cal.  106,  said:  "The  complaint  failing  to 
show  any  agreement  or  understanding  by 
W-hlch  the  plalntllfs  were  authorized  to  pay 
the  defendant's  part,  or  any  promise  by  the 
latter  to  repay,  It  falls  to  show  any  right  in 
plaintiffs  to  recover  what  mast  be  regarded, 
as  the  case  Is  presented  by  the  complaint  as 
a  voluntary  payment  No  man  can  be  a  debt- 
or for  money  paid,  unless  It  was  paid  at  bis 
request"  The  court  pn^perly  refused  tbia 
requested  Instruction. 

2.  While  errors  are  predicated  upon  the 
giving  of  Instructions  6,  7,  8, 10,  and  11,  these 
lustmctlons  are  all  considered  together,  and 
Nos.  6  and  7  fully  present  all  questions  ar- 
gued.  They  are  as  follows : 

"(6)  The  question  for  your  determination 
In  this  case  is  as  to  whether  the  plaintiff 
company,  at  the  time  of  the  transfer  of  the 
200  shares  of  Its  capital  stock  from  W.  H. 
Donovan  to  Paul  McCormlcb,  trustee,  paid 
what  it  did  pay  for  the  same  because  It  had 
purchased  said  stock  to  be  held  as  its  own  or 
like  treasury  stock,  and  to  be  disposed  of  as 
Its  board  of  directors  should  order,  or 
whether  the  stock  was  purchased  by  the  de- 


fendant Sparr,  and  the  other  stockholdov  la 
the  proportion  of  their  then  holdings;  each 
being  entitled  to  dispose  of  his  own  share  as 
he  saw  fit  the  plaintiff  corporation  paying 
for  the  same  at  the  request  of  the  porchas- 
ers  and  for  their  accommodation. 

"(7)  The  burden  of  proof  Is  on  the  plain- 
tiff to  show  that  It  did  not  buy  or  own  the 
Donovan  stock,  and  that  when  it  paid  for  the 
same  It  was  not  paying  Its  own  obligation 
or  Indebtedness,  but  advanced  the  money 
OS  an  accommodation  to  the  defendants  Pow- 
er, McCormlck,  and  Johnson,  who  were  pur- 
chasers  of  the  same;  and  the  plaintiff  most 
satisfy  you  by  a  preponderance  of  the  evi- 
dence that  it  did  not  buy  said  stock,  but 
simply  advanced  to  the  persons  last  named, 
at  their  request  the  money  to  buy  the  same; 
and  if  you  believe  the  weight  of  the  evidence 
is  against  the  contention  of  the  plaintiff  in 
that  regard,  or  if  you  believe  tbe  evidoice 
In  respect  to  the  matter  to  be  evenly  bal- 
anced, or  If  you  are  unable  to  say  from  the 
evidence  what  the  truth  of  the  matter  Im, 
your  verdict  should  be  for  the  defendant" 

In  State  v.  Mason,  24  Mont  340.  61  Pac 
8G1,  this  court,  speaking  through  Mr.  Justice 
Word,  quoted  with  approval,  and  speclflcally 
adopted,  the  rule  announced  in  People  v. 
L«vlBon,  16  Cal.  fS,  76  Am.  Dec.  6(Ki,  as  fol- 
lows: "It  Is  true,  there  is  no  statement  in 
this  case.  But  when  the  Instructions  are 
erroneous  under  any  and  every  state  of  facts, 
then  this  court  will  review  them.  For  It 
follows  as  necessarily  In  such  a  case  that 
the  court  erred  to  the  prejudice  of  the  de- 
fendant when  there  Is  uq  statement  as 
when  one  exists.  If.  however,  tbe  Ina trac- 
tion a  may  be  correct  nnder  any  supposed 
state  of  facts,  as  the  appellant  must  show 
affirmative  error,  we  presume  In  favor  of  tbe 
Judgment  below,  and  will  not  reverse  the 
Judgment  when  no  statement  appears."  In 
1  Blashfleld  on  Instructions  to  Juries,  {  375. 
It  is  said :  "So,  where  the  Instructions 
would  be  correct  under  a  possible  state  of 
facts,  and  tire  evidence  Is  not  all  before  the 
court,  it  will  be  presumed  that  the  evidaice 
was  such  as  to  Justify  the  giving  of  the  In- 
structions. This  presumption  Is  rebutted, 
however,  where  the  record  purports  to  con- 
tain all  tbe  evidence,  or  where  It  is  apparent 
that  the  Instructions  would  be  Improper  un- 
der any  possible  state  of  the  evidence  under 
the  pleadings."  In  order,  then,  to  reverse 
this  judgment  we  are  required  to  say  that 
these  Instructions  given  would  have  been  er- 
roneous under  any  possible  state  of  facts 
appearing  at  the  trial  of  tbe  case.  The 
argument  of  counsel  for  appellant  Is  that 
these  Instructions  Introduced  into  tbe  case 
an  Issue  not  raised  by  the  pleadings,  imposed 
upon  tbe  plaintiff  the  burden  of  proving  such 
issue,  and  required  the  plaintiff  to  prove  a 
negative.  To  what  extent  If  any.  Instruc- 
tions may  properly  be  given  with  respect  to 
matters  not  strictly  within  the  issues  made 
by  the  pleadings,  need  not  be  Cfmaldwed. 
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We  do  not  think'  any  new  Issue  was  Intro- 
duced by  these  Instructions.  Every  reason- 
able prestimption  will  be  Indulged  In  favor 
of  the  action  of  the  trial  court,  and.  In  the 
absence  of  the  evidence,  It  will  be  presumed 
that  the  instructions  were  warranted  by  the 
interpretation  of  the  pleadings  acted  upon 
by  the  parties,  and  by  the  evidence,  in  the 
case,  unless  the  contrary  appears.  The  com- 
plaint alleges  that  these  50  shares  of  stock 
were  purchased  for  Sparr  at  his  special  In- 
stance and  request,  and  that  he  agreed  to  pay 
for  them.  The  question  wnether  the  shares 
were  purchased  for  the  plaintiff  did  not  pre- 
sent a  new  issue,  for,  under  his  ge&eral 
denial,  Sparr  might  have  presented  evidence 
to  show  that  the  plaintiff  had  pnrcfaased  the 
shares  of  stock  for  Its  own  use  and  benefit 
and  not  for  him.  In  WIedeman  v.  Hedges, 
«3  Neb.  103,  88  N.  W.  170.  It  Is  said:  "If 
suit  Is  brought  against  A.  for  goods  alleged 
to  have  been  sold  bim,  it  would  seem  that 
the  facts  necessary  to  be  established  under 
the  petition,  before  a  recovery  could  be  had, 
could  hardly  oe  more  directly  controverted 
than  by  evidence  establishing  the  fact  that 
the  contract  was  made  with,  and  the  goods 
sold  to,  B.,  and  all  such  testimony  Is  admis- 
sible under  a  general  dental."  So,  likewise. 
In  actions  in  replevin  and  conversion.  It  has 
been  held  by  this  court  that,  where  the  plain- 
tiff alleges  ownership  In  himself,  the  defend- 
ant under  a  gffleral  denial  may  show  that 
he  Is  the  owner  of  the  property,  or  that  It 
belongs  to  a  third  person.  Staubacb  t.  Rex- 
ford,  2  Mont  505:  OalUck  v.  Bordeaux,  22 
Hont  470,  56  Pac  961;  KIpp  v.  Silverman, 
25  Mont.  296,  64  x'ac.  884.  If,  then,  when 
A.  alleges  ownership  In  himself,  and,  under 
a-  g«ieral  denial,  B.  may  show. that  he  Is 
the  owner  of  the  property,  the  converse  of 
this  would  certainly  be  equally  true,  namely. 
If  A.  alleges  that  B.  Is  the  owner,  as  In  the 
case  under  consideration,  then,  under  the 
general  denial,  B.  may  show  that  In  fact  A. 
is  such  owner.  Pomeroy's  Code  Eemedles, 
}  558.  These  instructions  would  seem  to 
Indicate  that  the  trial  court  understood  that 
the  theory  of  the  defendant  was  that  the 
shares  of  stock  had'  been  purchased  by  the 
plaintiff  for  Its  own  use  and  beneftt,  and 
not  for  Bparr's  account  And.  if  that  was 
the  position  assumed  by  the  defendant,  the 
trial  court  might  properly  have  said  to  the" 
Jury :  "The  plaintiff  contends  that  the 
shares  of  stock  were  purchased  for  the* 
defendant  at  his  Instance  and  request;  the 
defendant  contends  that  they  were  purchased 
for  the  use  and  benefit  of  the  plaintiff,  and 
not  for  bim.  It  Is  for  you  to  determine  from 
ttie  evidence  which.  If  either,  of  these  con- 
tentions Is  correct" — and  this  Is  Just  what 
the  court  did  do,  In  effect,  by  Instruction  No. 
6.  If  the  theory  of  the  defendant  was  that 
the  shares  of  stock  were  purchased  by  the 
plaintiff  for  Its  own  use,  then  Instructions 
Nos.  8, 10,  and  11  were  proper,  for  the  court 
hae  M  rlgnt  to  ignore  the  tueory  of  either 


party  in  Its  Instmctltms.  11  Eocy^  Pleading 
&  Practice,  190,  note  .and  cases  cited. 

It  Is  also  argued  that  Instruction .  No.  :7 
Imposes  upon  the  plaintiff  the  bord^  of 
proving  a  negative ;  that  Is,  that  the  plaiutiff 
did  not  purchase  the  shares  of  stock  for  its; 
own  use  and  b^ieflt  While  thla  maiuMr.of 
preaeating  a  quesdoD  lb  eoutroveray  to  1lw< 
Jury  Is  not  to  be  commeiided,  we  cannot  mjt- 
In  tbb  absence  of  the  erldence,  that  the* 
instruction  Is  erroneous.  Confessedly,  tbe^ 
burden  was  upon  the  plaintiff  to  show  that' 
the  sbar»  of  stock  were  purchased  for  Span',: 
and  that  Sparr  either  requested  that  they- 
be  purchased  for  him,  or,  knowing  that  they 
bad  been  purchased  for  his  use,  agreed 'to 
pay  for  them.  Smith  v.  Pecham,  above;  •  It 
instruction  No.  7  does  not  Impose  upon  the 
plaintiff  any  additional  burden,  It  cannot 
complain.  The  contentloa  of  plaintiff  waa 
that  the  shares  had  been  purchased  for- 
Sparr  at  bis  special  Instance  and  request^' 
and  tnat.  wboi  plaintiff  paid  for  the  shares,- 
It  was  merely  advandxw  the  money  for* 
Sparr's  accommodation,  and  that  Sparr- 
agreed  to  repay  the  amount  advanced  -on* 
his  account  The  Instruction  told  the  Jury 
that.  If  they  believed  the  weight  of  the  evl- 
draice  was  against  the  contention  of  tb»' 
plaintiff,  or  if  the  evidence  in  respect  of  the' 
matter  was  evenly  balanced,  or  if  they  were 
unable  to  say  from  tue  evidence  what  the 
truth  of  the  matter  was,  their  verdict  should 
be  for  the  defendant— and  that  portion  of  It 
Is  certainly  correct  Furtbermore,  it  must- 
be  presumed  that  the  evidence  showed  one- 
of  two  things,  that  the  shares  were  purchased 
for  Sparr  or  for  the  plaintiff,  and  plaintiff 
could  prove  Its  contention  by  showing  that 
they  were  purchased  for  Sparr,  or  by  showing 
that  they  were  not  purchased  for  Itself ;  for, 
if  there  were  but  two  alternatives  presented, 
then  proof  of  either  disproved  the  other,  antX- 
If  proving  that  the  stock  wad  purchaaed,^r 
the  defendant  was  sufficient  to  show  that'lt 
was  not  purchased  for  ;the  plaintiff,  tl^ 
there  Is  nothing  lu  this  record  to  indicate, 
that  the  burden  imposed  upon  the  plalntUt 
.  by  the  first  portion  of  instruction  No.  7  wissi 
.  any  greater  than  that  which  would  have  beeii' 
Imposed  had  the  Instruction  told  the  Jury, 
that  the  burden  was  upon  the  plalntUf  to 
show  by  a  preponderance  of  the  evidence 
that  the  stock  was  .  actually  purchased  fdr 
Sparr.  This  instruction  may  be  clearly  er?! 
roneous  under  section  3145  of  the  Code  of 
Civil  Procedure,  but  In  the  absence  of  the' 
evidence,  we  must  presume  that  It  was  .war- 
ranted by  the  facts  appearing  at  the  trial. 

It  Is  said  that  instructions  9  and  14,  given, 
are  conflicting,  and  they  appear  to  be  so. 
No.  9  told  the  Jury  that  tbe  plaintiff  must- 
prove  that  the  shares  were  purchased  for 
bparr  at  his  request  No.  14  announces  the 
rule  that,  where  one  person  pays  money  foi' 
the  use  of  another,  the  law  raises  an  Implied 
promise,  on  the  part  of  the  person  for  whom 
the  mon^  was  paid,  to  repay  the  same: 
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Xnstructloii  No.  9  correctly  states  tbe  law 
as  determined  In  Smith  v.  Perham,  above, 
wblle  No.  14  Is  erroneous,  bnt  lu  plaintiff's 
favor,  as  It  only  imposed  upon  the  plaintiff 
the  burden  of  showing  that  It  bad  paid  for 
the  stock  for  Sparr's  use  and  lienefit,  and 
relieved  It  of  the  burden  of  showing  any 
request  on  Sparr's  part  In  the  first  Instance, 
or  promise  to  pay  In  the  second.  But  the 
fact  that  these  instructions  are  conflicting 
doea  not  require  a  reversal  of  the  Judgment. 
In  State  v.  Jones,  32  Mont  442,  80  Pac  lOdS, 
this  court  said:  "It  Is  not  every  case  of 
conflicting  instructions  which  warrants  a  re- 
versal. If  one  Instruction  states  the  law, 
and  another  one  in  conflict  with  It  Is  given, 
which  is  erroneous,  but  In  the  defendant's 
favor,  he  cannot  complain  of  the  erroneous 
Instnictlon,  or  of  the  conflict  bet^veen  tbe 
two" — and  numerous  authorities  are  cited  In 
support  of  the  rule.  And  there  Is  reason 
for  the  rule.  If  the  Jury  lu  this  case  follow- 
ed tbe  directions  of  instruction  No.  9,  the 
plaintiff  cannot  complain,  because  that  In- 
stmction  correctly  stated  the  law.  If,  on  the 
other  band,  the  jury  followed  Instruction  No. 
1'^  tbe  plaintiff  cannot  complain,  for.  If  the 
Jury  could  bave  been  misled  by  tbat  instruc- 
tion, it  could  only  have  been  misled  In  the 
plaintiff's  favor. 

The  judgment  is  affirmed. 

Afflnnedi 

BRANTLT,  a  J.,  concurs.  MILBURN,  J., 
not  having  heard  tbe  argument,  takes  no  part 
lu  tlM  foregolnc  dedtdon. 


(H  Kotit  M> 

PALATINE]  INS.  CO.,  LIUITED,  OF  HAN- 
CUESTEB,  ENGLAND,  v.  NOBTHBBN 
PAO.  ET.  CO. 

(Supreme  Court  ci  Montana.  June  4,  1000.) 

1.  STA-nrnss— Passagi  or  Bmji— Ehtbt  or 

Atxs  and  Nats. 

Under  tbe  direct  provialona  of  Const,  art 
5.  S  24.  Act  March  11, 1001  (Laws  WOl,  p.  157). 
did  not  become  a  law ;  "the  namea  of  thoM 
voting"  not  having  been  "entered  im  the  Jour* 
nal."  as  required  by  such  sectioo. 
&  SaUE— KVIDENCE. 

Tbe  courts  may  look  Into  the  Joomals  of 
either  house  to  determine  whether  a  bill,  valid 
on  its  face,  properly  signed  by  tbe  presiding  of- 
ficers and  tbe  Governor,  and  depx»]ted  with  the 
Secretary  of  State,  was  In  fact  passed  In  ac- 
cordance with  Const  art  6.  |  24,  providing  that 
no  bill  shall  become  a  law  except  by  a  majority 
vote  of  the  members  present,  nor  unless  the  vote 
be  taken  by  ayes  and  nayi,  and  the  names  of 
those  voting  be  entered  on  the  joumaL 

[Ed.  Note. — For  cases  in  point  see  toL  44, 
Cent.  Dig,  Statutes,  SS  384,  385.] 

8.  Same— Amehdment— EFFErr. 

Const  art.  R,  |  25,  provides  tbat  no  bill 
shall  be  amended  by  reFerence  to  its  title  only. 
Pol.  Code,  1805,  |  518ft,  declares  certain  acts 
of  the  Legislatare  of  1893,  referring  to  them  by 
title,  to  be  In  full  force  and  effect  Held,  that 
anch  acts  were  not  amendments  to  the  Code, 
falling  within  tbe  constittitionnl  provision,  but 
tbe  lew  of  the  land.  ri>r^r"ti»:fd  by  tbe  Legis- 
lature aa  such  when  the  Cede  was  adopted,  and 


hence  Act  March  9. 1803  (Code  Civ.  Proc.  1805, 
I  524>.  relating  to  limitations  for  Infurles  to 
chattels,  and  mdnded  In  section  S18G.  is  not 
invalid  as  not  passed  in  accordance  with  tbe 
requirements  of  tbe  Constitution. 

Appeal  from  District  Court,  Lewis  and 
Clarke  County;  J.  M.  Clements,  Judges 

Action  by  the  Palatine  Insurance  Com- 
pany, Limited,  of  Manchester,  England, 
against  the  Northern  Pacific  BaUway  Com- 
pany. From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals  Affirmed. 

R.  B.  Purcell  and  W.  T.  Pigott,  for  appe- 
lant Wm.  Wallace  and  diaa.  Donoell/.  for 
respondent 

HILBTJBN,  J.  TbiM  Is  an  action  arlBlns 
out  of  a  tort  alleged  to  have  been  committed 
by  the  defendant,  a  foreign  corporation,  on 
January  21, 1901,  at  the  county  of  Jefferson. 
Certain  buildings,  of  the  value  of  $500^ 
owned  by  one  8<jiarf,  on  which  he  held  ■ 
policy  of  Insurance  issaed  by  the  plaintiff 
company  for  that  sum.  were  burned  by  tbe 
defendant  Plaintiff  paid  tlie  amonnt  of  the 
Insurance  to  Scharf  and  took  an  assignment 
of  bis  right  of  action  against  the  defendant 
Defendant  refused  to  pay,  and  plaintiff  sued 
for  the  95(X).  Among  other  thjngs,  the  def  md- 
ant  railway  company  pleads  the  statute  of 
llmltatlona:  First  In  tbat  the  action  was  not 
commenced  within  the  time  limited  hy  sec- 
tion BOA  of  the  Code  of  Civil  Procedtire  and 
was  therefore  barred;  secondly,  tbat  House 
Bin  No.  75.  being  entltied  •^An  act  entlUed 
an  act"  etc..  was  never  conatltotlonally  m- 
acted,  and  therefore  never  became  a  law  of 
the  state  of  Montana,  for  that  tbe  same  was 
never  In  fact  passed  by  a  majority  vote  of 
all  the  members  of  tbe  Senate  or  by  a  Tote  of 
any  members  of  ibe  Senate,  and  that  an 
aye  and  nay  vote  was  nevw  takm  In  the 
Senate^  and  ttiat  tliere  was  not  any  name  of 
any  member  of  the  Senate,  voting  for  or  al- 
leged to  have  voted  on  the  final  passage  of 
said  bill,  ever  «itered  on  tbe  Journal  of  the 
Senate,  and  that  the  Journal  of  the  Saute 
affirmatively  sliows  that  said  btU  waa  never 
voted  on  at  all  before  final  paasage;  and. 
thirdly,  tiiat  the  action  was  not  commenced 
wlttiln  a  reasonable  time  aft»  March  8, 19(0, 
tbe  date  of  approval  ot  tbe  act  of  the  Eightti 
I^lslatlve  assembly,  entitled  "an  act  to 
amend  sections  D13.  S14  and  524  of  the  Code 
of  Civil  Procedure,  and  to  repeal  an  act  ap- 
proved March  11,  1001  (being  House  BiU  No. 
75),  relatlnir  to  Ilmltatlwis  of  actions.**  and 
that  said  cause  of  action  Is  barred  1^  the 
provisions  of  section  524  ot  the  Code  of  Civil 
Procedure  as  aramded  by  aald  act  approved 
March  fi,  iSOQ  (Lawa  1003.  p.  202),  and  partic- 
ularly by  tbe  provisions  ta  subdivtsums  ft  of 
section  624  as  amended  by  tbe  last-named  act 
As  stated  In  tiio  brief  of  appellant  the  ques- 
tions involved  are:  <1)  May  the  journals  of 
the  Assoubly  ever  he  resorted  to  for  tiie  pur- 
pose of  showing  that  an  enrolled  bill,  signed 
by  the  presiding  offlcera»  perfect  on  its  taaa. 
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approved  by  the  Governor,  and  duly  deposited 
with  tbe  Secretary  of  State,  was  not  legally 
enacted?  (2)  If  the  Journals  may  be  so  exam- 
ined, tben  was  the  bill  never  a  law  because  of 
the  omission  In  the  Journal  of  an  entry  show- 
Ing  that  a  vote  was  bad,  and  the  names  of  tbe 
members  voting  iipon  tbe  bill  ?  And  (3)  1 1  sach 
an  enrolled  bill  be  sncb  conclusive  evidence 
of  its  regular  enactment,  the  act  of  March 
11,  1001  (Laws  1901,  p.  1S7),  was  valid,  and 
the  next  question  la,  was  the  remedy  barred 
by  the  provisions  of  subdivision  3  of  section 
524  of  the  Code  of  Civil  Procedure,  or  of 
subdivision  8  of  the  section  as  amended  by 
the  net  of  March  9, 1908? 

Tbe  first  question  we  shall  consider  la, 
Is  the  act  of  1901  void?  Section  24,  art  5  of 
our  Constitution  reads  as  follows:  "No  bill 
shall  become  a  law  exc^  by  a  vote  of  a 
majority  of  all  the  members  present  In  each 
house,  nor  unless,  on  Its  final  passage,  the 
vote  be  taken  by  ayes  and  nays,  and  the 
names  of  those  voting  be  entered  on  the 
Journal."  Bzhlblt  A,  attached  to  the  answer. 
Is  a  copy  of  the  Journal  minutes  of  the 
Senate  pertaining  to  the  matter  of  tbe  bill 
of  1001.  It  afilrmatively  appears  from  an 
exambiatlon  of  Ibe  minutes,  which  it  Is  ad- 
mitted are  a  correct  transcript,  that  there  Is 
not  any  record  in  the  minutes  of  "the  names 
of  those  voting."  They  were  never  entered. 
It  does  not  appear  from  these  minutes  that 
the  bin  was  ever  passed  by  the  Senate  at 
all.  On  tbe  contrary.  It  appears  that  it  was 
not  The  Constitution  Is  the  supreme  law 
of  this  state,  If  not  In  contravention  of  tha 
C<Histltntion  of  the  United  States  or  of  valid 
federal  lavn  or  treaties.  It  Is  supreme  in 
this  case  and  must  be  followed  and  adhered 
to  by  this  court  Tbe  Constitution  says: 
"No  bin  shall  become  a  law,"  unless,  among 
oiber  things,  "tbe  names  of  those  voting  be 
entered  on  tbe  Journal"  It  follows  logically 
tliat  the  .bin  did  not  become  a  law.  There 
Is  no  escape  that  we  can  see  from  this  con- 
clusion. The  courts  of  the  Union  are  hoi>e- 
lessly  divided  upon  the  question  as  to 
whether  or  not  the  minutes — ^that  Is,  the 
Journal — of  either  house  of  a  Legislature 
may  be  looked  Into  to  determine  whether  or 
not  a  bill,  valid  on  Its  face,  signed  tiy  each 
presiding  officer,  approved  by  tbe  Governor 
and  signed  1^  him  and  depoi^ted  with  tbe 
Secretary  of  Stete  in  his  office,  and  therefore 
prima  fade  valid,  shall  be  recognized  as  a 
law  by  the  courts,  altboufl^  tbe  Journals  may 
show  that  no  such  bill  was  In  fact  ever 
passed  by  the  Legislature  or  eittet  house 
thereof.  The  provision  of  tbe  Constitution  to 
which  we  refer,  in  our  opinion  would  be  ab- 
surd and  useless  if  evidence  may  not  be 
teken  to  determine  whether  or  not  tbe  will 
of  tbe  people,  as  expressed  in  the  Constitu- 
tion, has  been  obeyed  by  tbelr  servants,  tbe 
legislators.  The  Journal  imports  verity.  The 
Journal  of  the  Senate  here  shows  that  the  bill 
was  indefinitely  postponed.  It  also  affirma- 
tively shows  that  the  command  of  tbe  Con- 


atitution,  to  wit  that  tibe  names  of  those  vot- 
ing should  be  entered,  was  not  obeyed.  We 
most  look  to  tbe  Journal,  which  in  tbla  case 
la  admitted  to  be  correct  ehd  we  dedare 
that  Ols  bill  of  1901  never  became  a  law,  for 
that  Uie  names  ot  those  voting  wwe  not  en- 
tered on  the  Journal  of  the  Senata  Durfee 
T.  Harper,  22  Mont  854,  66  Pac  S82.  For 
tiie  authorities  pro  and  con  on  tbe  question 
whether  or  not  the  Journal  may  be  consid- 
ered, see  Field  t.  Clarfe,  148  U.  S.  049, 12  Sup. 
Ct  495,  86  Lb  Ed.  2M,  and  cases  cited  in  the 
briefs  there  set  out  at  length  the  reporter, 
and  footnotes  r^erring  to  each  state  in  the 
Union.  So  tax  as  anything  In  the  pinion  in 
State  T.  Long,  21  Mont  26,  52  Pac.  645,  ctm- 
flicte  with  tile  views  herdn  expressed,  what 
Is  hdd  in  that  case  is  now  reversed. 

It  is  not  necessary  now  to  consider  the 
act  of  IfKtd  ref«red  to,  for  tbe  reason  ttiat 
the  act  of  1901.  which  tbe  act  (tf  1903  attempt- 
ed to  repeal,  and  the  ameodmait  (by  the  act 
of  1908),  of  section  524,  subsec  8,  not  alter- 
ing the  provision  subsection  8  of  tbe  act  of 
1^  in  any  wise,  the  limitation  stood  as  In 
189S;  the  amendment  of  1908  (subsection  8) 
being  merely  cumulative^  if  of  any  effect  at 
an.  This  brings  us  to  a  conslderallmi  of 
section  ^  of  the  Code  of  GivU  Procedure  of 
18S7  (Comp.  St  1887,  div.  1.  p.  68),  as  amoid- 
ed  by  SesB.  Laws  1898,  p.  SO,  being  now 
section  524  of  tiie  Code  of  Civil  Procedure  of 
1895.  This  section  624  is  the  act  of  March  9, 
1893,  "brought  forward"  (Poiwdl  t.  County 
C(»nmlsBionera,  28  Mwt  367,  68  Pac.  167),  or 
"continued  in  operation"  (Cbow«i  t.  Pbelps 
et  al.,  26  Mont  531.  69  Pac.  64) ,  or  "conttoued 
In  force"  (City  of  Helma  v.  Rognn  et  aL.  27 
Mont  137,  09  Pac  709),  or  "retained  by  sec- 
tion 6186,  PoUtlcal  Code"  (In  re  O'Brien,  29 
Mont  5M,  76  Pac.  196).  Subsection  8  is  tbe 
same  in  section  42,  Comp.  St  1887,  in  the  act 
of  1883,  and  In  section  524  of  tbe  Code  of 
1885,  and  tlM  same  language  Is  used  in  It  in 
fixing  tbe  Ilmitati<m  as  two  years  In  "ao 
action  for  taking,  detaining,  or  injuring  any 
goods  or  chattels.  •  •  There  Is  not 
any  point  made  in  this  case  that  possibly  the 
property  destroyed  by  tbe  fire  was  real  es- 
tate. It  Is  considered  personal  proper^  In 
the  pleadings  and  In  the  briefs. 

The  point  Is  made  by  appellant  that  sec- 
tion 624  of  tbe  Code  of  Civil  Procednre  of 
1895  Is,  if  anytbing,  an  amendment  of  the 
act  of  1893,  and  Is  void  and  of  no  efltect  tor 
that  It  was  not  enacted  In  accordance  wltb 
section  25  of  article  5  of  the  Constitution, 
which  provides:  "No  law  shall  be  revised  or 
amended,  or  the  provisions  thereof  extended 
by  reference  to  Its  title  only,  but  so  much 
thereof  as  Is  revised,  amended  or  extended 
shall  be  redacted  and  publlstied  at  length." 
Our  opinion  Is  that  tbe  laws  passed  by  the 
Third  legislative  assembly— that  Is,  of  1893 — 
and  referred  to  In  section  5186  of  tiie  Folltical 
Code,  are  not  amendments  to  the  Code,  but 
the  laws  of  tbs  land  at  the  time  of  the  passage 
of  tbe  Codes,  recognized  by  tbe>Legl8labire 
Digitized  by  CjOOg  IC 


85  PACIFIC  REFOBTBB. 


(Hont 


to  be  such,  and  Bltnply  refetred  to  as  Bucb 
as  continuing  in  force,  or  brou^^t  forward 
from  the  Sessioa  Laws  Into  the  Codes,  as 
ETuseested  In  the  opinions  from  which  the 
several  pbrasee,  such  as  "brought  forward," 
"continued  In  operation,"  etc.,  are  quoted 
above  herein.  This  court  has  always  treated 
tbem  as  such,  and  not  as  amendments. 
Caaipaiui  t.  Calderhead,  17  Mont.  549,  44 
Pac.  88,  86  L.  B.  A.  277;  Steele  t.  OUpatrlck. 
IS  Mont  464,  45  Pac.  1069;  Jobb  t.  Comity 
of  M«agher,  20  Mont  424,  61  Pac.  1034; 
Home,'  eta,  Ass'n  t.  Nolan,  21  Mont  208^  53 
Pac.  738;  Penwell  v.  County  Commlsflloners, 
28  Mont  S57,  59  Pac.  167;  King  t.  Pony 
Gold  MIn.  Co.,  24  Mont  478,  62  Pac.  783; 
State  T.  Dickinson,  26  Mont  393.  68  Pac.  468; 
Chowen  t.  Phelps,  26  Mont  631,  69  Pac. 
654:;  city  of  Helena  t.  Regan,  27  Uont 
137,  69  Pac.  700;  In  ro  (VBrlea,  29  Bfont 
540;  75  Pac.  too. 

A  reply  was  filed  admitting  Hie  allegations 
of  the  answer,  exc^t  as  to  Its  conclusions 
of  law,  except,  also,  that  It  denied  that  the 
actibn  was  not  brought  within  a  reasonable 
time  after  the  passage  of  the  act  of  1903. 
Motion  for  Judgment  on  the  pleaiUngs  was 
made  1^  defendant,  which  motiOD  was 
gntnted.  Of  course,  the 'court  must  have 
beMDelow  that  the  act  ct  1901  was  invalid, 
and  that  the  amendment  of  1908,  so  far  as 
rabsectfon  8,  undo-  conalderatloa,  is  con- 
c^nind.  did  not  change  the  period  of  Umlta- 
tiODi  and  that  section  624  of  the  Code  of 
Of  vli  Procednre,  being  the  act  of  1898  amend- 
ing section  ^  of  the  Code  of  CiTil  Procedure' 
of  1887,  wa0  in  full  force  and  effect,  and  that 
the  period  of  limitation,  to  wit  two  years, 
mentioned  in  said  section  KE4,  had  liin  be- 
fore the  commencement  of  tiie  action. 

In  this  we  think  the  court  was  correct 
The 'Judgment  is  affirmed. 

Affirmed. 

HRANTIiT,  a  7.,  and  HOLLOWAT,  3^ 
eoifeur. 

(84  Hont.  RD 

.    DOLAN  et  al.  v.  PASSMORE  et  ai. 
(Supreme  Court  ot  Montana:  June  11,  1806.) 

Mines  and  Minebals— Locatioit  or  Claim— 

Declabatobt  Statement. 

Under  Pol.  Code,  S  3011,  providing  that, 
wrthlQ  90  days  after  thft  poBting  of  a  notice  of 
location  of  a  mining  claim,  the  locator  .tnust 
aink  a  shaft  on  the  claim  to  the  depth  of  10 
feet  from  the  lowest  part  of  the  rim  of  ihv 
■baft  at  the  surface,  or  deeper,  if  necessary  to 
show  a  well-deBned  crevice  or  valuable  deposit, 
or  must  do  the  equivalent  thereof,  wliich  is 
defined  to  be  a  cut  cross-cut  or  a  tunnel,  which 
cuts  a  lode  at  the  depth  of  10  feet  below  the 
snrface,  or  an  open  cut  of  at  least  10  feet  in 
length'  along  the  lode  from  tlie  point  where  the 
lode  may  be  in  any  manner  discovered,  and  sec- 
tion 861%  zeqniring  the  filing  within  such  90 
days  of  a  declaratory  statement,  containing  the 
dimleaBlons  and  location  of  the  discovery  shaft 
or  it9  equivalent,  no  right  is  acquired  by  a  lo- 
cation where  the  declaratory  statement  merely 
states  that  the  locator  within  such  00  days  dug 
"a'tunnd  at  the  point  of  discovery  of  the  roUow- 


ing  dimensions:  About  12  feet  long,  6  z  4)i 
cut  8  feet  deep,  6  feet  wide,  wherein  Is  dte- 
closed  a  well-defined  crevice  and  valuable  de- 
posit of  ore" — it  not  showing  that  a  vein  or 
lode  was  cut  at  the  d^th  ot  10  feet  betow  the 
surface. 

Appeal  from  IMstrict  Court  SUver  Bow 
County ;  Geo  M.  Bourquln,  Judge. 

Action  hy  John  C  Dolan  and  anotiwr 
against  Charles  S.  Passmore  and  anothw. 
Judgment  for  plaintlfb.  Defendants  appesL 
Reversed  and  directed. 

McBride  &  McBrlde  and  Jas.  BL  Mnrray, 
for  appellants. 

BBANTLT,  C.  J.  This  acHon  was  bron^ 
to  recover  a  Judgment  for  damages  for  tres- 
pass alleged  to  have  been  ccHumltted  1^  de- 
fendants by  mining  and  removing  ores  from 
certain  mining  ground  situated  in  Sllrer  Bow 
county,  to  which  plaintiffs  allege  title  by  loca- 
tion as  the  Boston  Lode  Mining  Claim,  and 
by  ttie  destruction  of  certain  bnlldlngs  there- 
on. Tbo  defendants  deny  all  the  allegations 
of  the  complaint  and  allege  that  tb^  are  In 
possession  and  entitled  to  the  possenlcm  as 
the  owners  of  -Uie  ground,  under  a  locatkm 
made  by  them  as  the  Iron  Cliff  Lode  Mining 
Claim.  Upon  a  trial  by  Jury  plalntUEs  had 
verdict  and  Judgment  was  thereupon  en- 
tered tn  their  fiivor.  The  d^endants  have 
appealed  from  the  Judgment  and  an  order 
denying  them  a  new  triaL  PlalntUEs*  dis- 
covery was  made  <m  January  1,  JSOO,  and  tlte 
record  of  It  made  on  Blardi  31,  190a  De* 
fendant^  location  was  made  lata  In  ttie  same 
year. 

Of  a  number  of  contentions  argued  In  ap- 
pellants* brief,  only  one  requires  notice,  since 
it  must  be  sustained  and  Is  conclusive  of 
the  case.  Their  contention  presents  the  qoea* 
tlon :  Did  the  court  err  In  admlttli^  In  evi- 
dence a  copy  of  plalntUEtf  declaratory  state- 
ment of  location?  The  ground  of  the  objec- 
tion to  the  declaratory  statemait  was  tliat 
It  does  not  ie^ow  that  within  90  days  after 
thtir  discovery  was  made  the  plalntUb  sunk 
ft  dlacpTery  shaft  upon  the  vein  to  a  depth 
of  at  least  10  feet  from  the  lowest  part  ot 
the  rim  of  said  shaft  at  the  surface,  or 
that  they  did  an  equivalent  amount  of  work 
by  means  of  a  cut  cross-cut  or  tunnd  to 
expose  the  vein  at  the  d^h  of  10  feet  bfr 
low  the  surface,  or  that  they  ran  an  open 
cut  at  least  10  feet  In  length  along  the  vein 
from  the  point  where  It  was  dlscorered,  as 
provided  section  3612  of  the  Political  Code. 
Section  8611  of  this  Code  prortiSes  -tbat  the 
locator  or  locators  must  sink  a  shaft  on  the 
lode  or  dalm  to  the  depth  of  at  least  10  feet 
from  the  lowest  jnrt  of  the  rim  ot  tiie  shaft 
at  the  surface,  dr  dewier,  If  necessary  to 
show  a  well-defined  crevice  or  raluable  de- 
posit As  an  equlTalent  a  cut  or  cmss-ent 
or  tunnel  cutting  the  lode  at  tbs  HiepQi  €t 
10  feet  below  tb»  surface,  or  an  opm  cut 
for  at  least  10  feet  along  the  lode  from  the 
point  of  discovery,  is  de«ned  sufficient  Un- 
der section  8613 -&e- declaratory  statanent 

Digitized  by  Google 


Monti 


BLANXENSHtP  DECKEjEL 


1035 


must  sbow  the  dimensions  and  location  of  tbe 
-dtocovery  shaft,  or  Its  equivalent  The  evl- 
d«it  purpose  of  this  latter  provision  Is  that 
It  may  appear  of  record  that  the  requirements 
of  section  8011  have  been  complied  with,  and 
hence  that  the  locator  or  locators  may  appear 
to  one  ezamlDlDg  the  statement  to  he  vested 
with  the  Inchoate  title.  It  has  been  repeat- 
edly held  by  this  court,  not  only  that  the 
prorlslons  of  these  statutes  are  Talld,  but 
that  tbey  are  mandatory  and  must  be  sub- 
atantlally  followed.  In  order  that  the  locator 
may  acquire  any  right  under  his  location. 
Funlum  r.  Laddln,  23  Mont.  887,  SO  Puc. 
153;  Habn  v.  Jnmes,  20  Mont  1,  T3  Pac 
9G5;  Wilson  t.  Freeman,  29  Mont  470,  75 
Pac.  &4.  US  I«  R.  A.  833;  Mares  t.  Dillon,-  80 
Mont  117,  75  Pac.  903;  Bnker  v.  Butte  City 
Water  Co.,  28  Mont  222,  72  Pac.  ei7, 104  Am. 
St  Rep.  083.  On  writ  of  error  to  the  Su- 
preme Coart  of  the  United  States  Id  the  last 
case,  the  validity  of  this  statute  was  upheld. 
Butte  City  Water  Co.  v.  Baber.  100  U.  S.  110, 
25  Sup.  Ct  211,  40  L.  Ed.  400.  In  Purdum 
T.  Laddtn  It  was  held  that  the  declaratory 
statement  must  contain  "the  location  and  de- 
8erlpf»on  of  each  comer  with  the  marklnRS 
thereon."  In  Ilahn  v.  James  It  was  said: 
"White  all  the  other  steps  prior'  to  the  rec< 
ord  of  the  notice  may  have  been  taken, 
yet  without  the  record  In  substautlal  com- 
pliance with  the  statute,  the  location  Is  of  no 
value."  So  In  Wilson  v.  Freeman  It  was  held 
that  If  the  location  under  which  title  Is 
claimed  be  a  relocation  of  an  abandoned 
claim,  the  requirements  of  section  3G15  of 
the  Political  Code,  both  as  to  the  acts  done 
and  the  contents  of  the  record,  must  be  sub- 
.stantlally  observed. 

As  to  the  preliminary  work  done  on  this 
location,  the  statement  contains  the  follow- 
ing: "For  the  purpose  of  perfecting  .the  lo- 
ration  of  said  claim  as  required  by  Inw,  tbe 
nnderslgned  have  heretofore,  and  within  nlne- 
.  ty  days  after  posting  said  notice  of  location, 
dug  a  tunnel  at  the  point  of  discovery  of  the 
following  dimensions:  about  12  feet  long, 
6x4%  cut  S  feet  deep,  6  feet  wide,  wherein 
is  disclosed  a  well-deflned  crerlce  and  valu- 
able deposit  of  ore."  This  statement  does 
not  meet  the  requirements  of  section  3612,  su- 
pra. In  that  it  does  not  appear  that  a  vein 
or  lode  was  cut  at  the  depth  of  10  feet  below 
tbe  surface;  for  If,  Instead  of  sinking  a  shaft 
to  the  depth  of  10  feet  In  the  clear  upon  the 
rein,  tbe  equivalent  work  Is  done.  It  mast  be 
either  by  cut  cross-cut,  or  tunnel  cutting 
tbe  vein  at  a  depth  of  at  least  10  feet,  or 
by  an  open  cnt  at  least  10  feet  In  length 
along  tbe  vein,  and  It  must  appear  from  the 
record  that  this  has  been  dona  A  fallnre 
to  observe  these  requirements  is  fatal  to  the 
location,  for  tbe  record  cannot  be  supple- 
mented by  proof  of  what  was  actnally  done. 
Bohn  T.  James,  supra. 

Tbe  court  was  In  error  In  overmllng  de- 
fendants* objection,  because  the  stntement 
not  being  In  efumiiUauca  with  tbe  Uw.  wab 


wholly  immaterial  to  estaUlsh  plalntlflE^ 
title,  and  the  judgment  must  for  that  r«iaon 
be  reversed.  Since  tbe  exdnalon  of  this  evi- 
dence would  have  been  conclusive  of  plain- 
tiffs' case,  and  since  It  cannot  be  aided  by 
proof,  it  la  not  necessary  to  order  a  new 
trial.  Tbe  result  of  a  new  trial  would  necea- 
sarlly  be  a  Judgment  In  favor  of  defendaqte. 

It  Is  therefore  ordered  that  the  Judgment 
be  reversed,  and  that  tbe  cause  be  renmndedi 
with  directions  to  tbe  district  court  to  enttt 
Judgment  for  defendants. 

Reversed  and  remanded^ 

UILBUItN  and  HOLLOWAT.  JJ.,  ooocn 


(34  Mont  292) 
BLANKENSniP  et  al.  v.  DECKER  et  al. 
(Supreme  Court  of  Montana.  June  22.  1000.) 

1.  Plea  DING— Cadbu  or  Acq-ion— Statbusht 

—Counts. 

The  court  mn^  In  Its  discretion  permit  the 
same  cause  of  action  to  be  stated  in  iHITfrent 
coudU  io  onler  to  meet  the  exigencies  of  the 
case,  as  provided  by  Code  Civ.  Proc.  {  UT2. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8^ 
Cent  Dig.  Pleading,  {  114.] 

2.  BbOKSBA— CoUIUBSIOna QUAHTDK  MXB- 

DIT. 

Though  a  contraet  for  broker's  servlcea  la 
required  by  Civ.  Code,  S  2185,  to  be  in  writing, 
subscribed  by  the  p«rty  to  be  cliarKed  or  bi> 
agent  in  order  to  be  valid,  a  recovery  may  ner- 
ertbeless  be  badj  on  complete  performance,  on 
a  quantum  merliit 

{Ed.  Note. — For  cases  In  point,  Ma  ToL  8, 
Cent.  Dig.  Brokers,  SI  44.  80.] 

5.  Afpkai<— RiOHT  TO  Aiuac  Bbiob— Pbkjv- 

nicE. 

Wbere,  In  an  action  for  broker's  services,  at 
the  opening  of  tbe  trial  plaintiffs  abaodosea  a 
count  in  tueir  complaint  based  on  a  quantum 
meruit,  introduced  no  proof  In  support  thereof, 
and  tbe  Instructioua  submitted  tbe  case  on  the 
issues  raised  on  the  count  based  on  ttie  written 
contraet  defendants  were  not  entitled  to  a  re- 
versal for  alleged  error  in  tbe  overruling  of  a 
special  demurrer  to  the  count  based  on  quantum 
meruit  ss  provided  by  Code  Civ.  Proc  S  778. 
4.  CONTBACTS— CONSntUCTlON— AHBIOUITT. 

Civ.  Code,  |  2214,  provides  that  If  tin 
terms  of  a  promise  are  in  any  respect  ambig- 
uous or  uncertain,  It  must  be  interpreted  In  the 
sense  in  which  tbe  promisor  believed  at  tbe  time 
of  making  It  that  tbe  promisee  understood  tC. 
tfeU  that,  where  the  actual  facts  and  cireum- 
stsncss  are  resorted  to  as  an  aid  In  the  construc- 
tion of  a  written  contract  the  promisor  ia  only 
bound  to  show  by  a  preponderance  of  the  evh- 
dence  that  the  promiftee  nnderatood  the  con- 
tract as  be  (the  promi8or>  believed  he  understood 
It,  and  is  not  bound  to  show  what  the  prmnlsos 
In  fact  tmdecstood, 

6.  Same. 

While,  In  the  absence  of  proof,  it  will  Ite 
presumed  that  the  promiior  caused  any  am- 
biguity or  uncertainty  in  the  terms  of  a  written 
contract  as  provided  by  Civ.  Code,  i  2210,  when 
it  Is  proved  that  the  promisee  wrote  tlie  agree- 
ment and  himself  selected  the  ^erms  employed 
to  express  the  undenitanding  of  the  parties^  the 
preHumption  is  that  he  caused  the  uncertainty, 
and  tlie  burden  is  on  him  to  remove  the  same. 

[Ed.  Note. — For  cases  in  point  see  voL  11, 
Cent  Dig.  Contracts,  |  TSO.] 

6.  Ettobncb— Pbesumptiors. 

Civ.  Code,  |  2210,  declaring  that  in  the 
abaenet  of  ptooU  It  will  be  preMuned  tbat-tha 
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firomisor  caueed  anjr  ambiguity  or  uncertainty 
a  the  terms  of  a  written  contxact,  is  merely 
declaratory  of  the  common  law. 

Appeal  from  District  Conrt,  Gallatin  Coun- 
ty;  W.  R.  O.  Stewart,  Jadg& 

Action  by  E.  V.  Blankenstalp  and  others 
against  Minnie  F.  Decker  and  othera.  From 
a  Judgment  in  favor  of  plaintiffs,  defendants 
appeal.   Reversed  and  remanded. 

Walratb  &  Patten,  for  appellaota.  Hart- 
man  &  Hartman,  for  respondents. 

BItANTLY,  O.  J.  This  action  was  brought 
to  recovo:  the  sum  of  $480,  alleged  to  be 
due  plaintiffs  as  commissions  on  the  sale  of 
240  acres  of  agricultural  land  and  appurte- 
uances,  situate  In  Gallatin  county,  with  In- 
terest from  the  date  of  sale,  under  an  agree- 
ment in  writing  dated  September  28, 1003,  the 
terms  of  which  are  in  substance  the  follow- 
Ing:  The  plaintiffs  were  given  sole  power 
of  sale.  They  were  to  pay  all  expenses  of 
examination  by  proposed  customers  and  of 
all  advertising,  and  to  hove  as  compensation 
all  the  selling  price  over  the  fixed  minimum 
of  $38  per  acre;  the  purchase  money  to  be 
paid  part  In  cash  and  part  In  deferved 
payments,  with  Interest  Certain  incumbran- 
ces were  to  be  assumed  by  the  purchaser, 
and  In  case  the  defendants  revealed  the  terms 
of  the  agreement,  ao  that  a  sale  was  defeated 
or  delayed,  or  if  they  sold  the  land  them- 
selves at  a  lower  price  or  on  more  advanta- 
geous terms  than  those  specified,  the  plaintiffs 
were  to  have  5  per  cent  commission.  One 
clause  of  the  agreement  Is  the  following: 
"Authority  to  sell  said  land  is  continued  for 
12  months  and  until  specially  withdrawn  In 
wrltliig."  The  complaint  contains  two  counts. 
The  first  declares  upon  the  written  agree- 
ment, alleging  that  on  September  28,  1903, 
the  plaintiffs  n^otlated  a  sale  at  the  price 
of  $40  per  acre,  whereby  there  became  due 
and  payable  to  them  the  sum  claimed,  but 
tbot  the  defendants  wrongfully  and  in  vio- 
lation of  their  agreement  refused  to  pay  the 
same,  or  any  portion  thereof.  The  second 
declares  upon  a  Quantum  meruit,  allying 
that  the  amount  claimed  is  due  as  the  rea- 
sonable value  of  the  services  rendered  by 
plaintiffs  in  effecting  the  sal&  A  special  de- 
murrer was  Interposed  to  the  complaint,  the 
ground  thereof  being  that  two  causes  of  ac- 
tion, the  first  upon  an  express  agreement 
conferring  authority  to  sell  real  estate,  and 
the  second  upon  a  quantum  meruit  were 
Improperly  united,  since  the  services  alleged 
In  both  causes  of  action  were  the  same.  This 
having  been  overruled,  the  defendants  an- 
swered, admitting  the  execution  of  the  agree- 
ment,'but  denying  all  other  aii^ations  of 
the  complaint  It  was  then  alleged  affirma- 
tively that  on  October  7.  1903,  and  while  the 
agreement  was  still  In  force.  It  was  by  mu- 
tual agreement  of  the  parties  abandoned  and 
a  substitute  modification  of  it  made  In  writ- 
ing, iudorsed  thereon,  as  follows :  "Bose- 


man,  Montana,  Oct  7. 1903.  Tbls  la  to  state 
that  we  will  take  $35.00  per  acr^  net  to 
us,  for  our  farm,  described  above,  if  sold 
within  the  next  30  days,  the  purchaaec  to  pay 
the  $300.00  Interest  on  mtg.  now  on  hand. 
If  not  sold  In  30  days,  we  will  not  selL  We 
would  like  all  cash  If  possible^  [Signed] 
Minnie  F.  Decker."  As  an  additional  defoise 
the  defendants  pleaded  and  relied  upon  sub- 
division 6  of  section  21S3  of  the  Civil  Code, 
which  declares  that  an  agreement  author- 
izing or  employing  an  agent  or  broker  to 
purchase  or  sell  real  estate  for  compensa- 
tion or  a  commission  is  Invalid,  unless  it  be 
in  writing,  subscribed  by  the  party  to  be 
charged  or  his  agent  The  reply  admits  that 
the  parties  made  the  agreement  embodied 
In  the  answer  at  the  date  named,  bnt  alleges 
that  It  was  understood  by  the  parties  at  the 
time  to  modify  the  original  agreement,  so 
as  to  permit  a  sale  at  a  reduced  price  for 
30  days  only,  and  that  thereafter  the  original 
agreement  should  revive  and  continue  In  force 
according  to  Its  terms  for  12  months  and  un- 
til the  authority  granted  should  be  revoked 
by  notice  In  writing.  The  case  Is  before  os 
on  appeal  from  the  judgment  in  favor  of 
plaintiffs  and  an  order  denyli^  defendants' 
motion  for  a  new  trial. 

The  theory  of  the  parties  and  of  the  court 
was  that  the  language  of  the  memorandum 
dated  October  7th,  particularly  In  the  expres- 
sion, "If  not  sold  In  30  days,  we  will  not  sell." 
Is  ambiguous,  and  should  be  Interpreted  by 
the  aid  of  proof  of  the  clronmstancee  nnder 
which  It  was  executed  and  the  behavior  of 
the  parties  with  reference  to  It ;  no  guestlrai 
being  made  as  to  the  binding  character  of 
It,  though  signed  by  Kirs.  Decker  alon&  The 
questions  presented  for  review  are  whether 
the  court  erred  to  the  prejudice  of  the  de- 
fendants in  overruling  the  demurrer  and  in 
Instructing  the  jury.  That  the  court  may,  In 
its  discretion,  under  Code  Civ.  Proc.  S  672, 
permit  the  same  cause  of  action  to  be  stated 
in  different  counts  In  order  to  meet  the  ex- 
igencies of  the  case  as  presented  by  the  evi- 
dence (Manders  v.  Craft  3  Goto.  App.  236, 
32  Pac.  836;  Rucker  v.  Hall,  105  Cal.  425,  38 
Pac.  962 ;  Oowan  v.  Abbott,  92  CaJ.  100, 28  Pac. 
213),  counsel  for  defendants  concede,  but  argue 
that  since  the  cause  of  action  herein  arose 
out  of  a  contract  of  employment  to  sell  real 
estate,  which  must  be  evidenced  by  a  writing, 
no  recovery  may  be  had  upon  a  quantum 
meruit  for  the  services  rendered  thereunder, 
and  hence  that  it  was  error  to  permit  the  sec- 
ond count  to  stand,  since  it  unnecessarily 
complicated  the  case  and  probably  confused 
the  jnry  upon  the  trial.  In  so  far  as  the 
court  held  that  a  recovery  may  be  had  up- 
on a  quantum  meruit  In  tbls  character  of  a 
case,  we  think  there  was  no  error.  The  rule 
Is  well  settled  that  though  a  contract  to  be 
valid  nnder  the  statute  (Civ.  Code,  S  2185, 
supra),  must  be  evidenced  by  a  writing  and 
subscribed  by  the  party  to  be  charged  or  his 
agent  the  fact  tiiat  it  is  In  writing  Is  a  mat 
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ter  of  proof  and  not  of  allegation  In  plead- 
ing (Sweetland  v.  Barrett.  4  Mont.  217,  1 
Pac.  745;  Mayger  t.  Cruse,  6  Mout  486,  6 
Pat  833;  Hefferlin  v.  Karlman,  29  Mont 
139,  74  Pac.  201);  and  upon  a  complete  f^r- 
formance  of  an  express  contract  tor  services 
at  a  stipulated  compensation,  there  seoDs  to 
be  no  sound  reason  why  a  recovery  may  not 
be  had  upon  a  quantum  memlt  (Burgess  v. 
Helm,  24  Nev.  242,  51  Pac.  1025 ;  Sliepard  v. 
Mills,  ITS  111.  223,  50  N.  G.  709;  Fells  t. 
VeBtrall,  *41  N.  Y.  152).  In  such  case  the 
effect  of  proof  of  the  express  contract  ts  to 
make  the  stipulated  compensation  the  quan- 
tum meruit  In  the  cage;  and,  the  fact  that 
most  be  erldeuced  by  a  writing  being  a  mat- 
ter of  proof  and  not  of  pleading,  the  form 
of  the  pleading  does  not  affect  the  merits. 
But,  conceding  that  the  demurrer  should  have 
been  sustained,  we  do  not  think  the  appel- 
lants can  now  complain  of  the  court's  action 
In  the  premises.  At  the  opening  of  the  trial 
the  plaintltTs  abandoned  the  second  count  en- 
tirely and  introduced  no  proof  In  support 
of  It.  The  trial  was  bad  upon  the  iasoes 
presented  by  the  answer  to  the  first  count 
only,  and  the  Instructtons  submitted  to  the 
jury  were  formulated  accordingly.  It  Is  ap- 
parent, therefore,  that  the  error,  If  It  was 
error,  was  one  for  which  this  court  may  not 
reverse  the  judgment  Code  Civ.  Proc.  8 
778.  Evidently  the  jury  could  not  have  been 
misled,  since  plaintiffs  failed  to  Introduce 
proof  in  support  of  this  count,  and  the  court's 
Instructions  Impliedly  excluded  It  from  their 
consideration. 

Among  the  Instructions  submitted  are  the 
following:  "Ton  are  Instructed  that  wheth- 
er or  not  the  indorsement  made  upon  said 
oontract  on  the  7th  day  of  October,  1903, 
was  a  withdrawal  of  the  authority  of  the 
plaintiffs  to  sell  the  land,  depends  upon 
whether  the  plaintiffs  so  understood  It  at 
the  time.  The  defendants  would  not  have 
any  right  to  withdraw  the  authority  given 
by  said  written  contract  from  the  plaintiffs 
until  after  12  months  from  the  28tb  day  of 
September,  1003,  except  for  some  cause  which 
ts  not  claimed  here;  and  unless  it  was  un- 
derstood and  acquiesced  In  by  the  plaintiffs 
that  said  ludorsement  of  October  7. 1003,  was 
a  complete  withdrawal  of  their  authority  to 
further  attempt  to  sell  the  land  under  the 
contract  after  30  days  therefrom,  such  In- 
dorsement oannot  have  that  effect  The  mere 
desire  of  the  defendants  to  withdraw  the  au- 
thority of  the  plaintiffs,  granted  by  said  con- 
tract held  or  expressed  at  that  time  or  any 
sabaeqnent  time,  could  not  hove  the  effect 
to  so  withdraw  It  and  unless  there  was  com- 
plete acquiescence  by  the  plaintiffs  In  such 
expressed  desire  on  the  part  of  the  defend- 
ants (if  the  desire  was  so  expressed)  the  oon- 
tract was  not  affected  by  the  Indorsement" 
(Instruction  No.  13.)  "The  court  instructs 
that  there  Is  only  one  writing  in  evidence 
that  can  tM  ouuidered  bj  you  as  a  poarible 


withdrawal  of  the  auttiorlty  granted  the 
plaintiffs  by  the  written  contract  to  sell  the 
land,  and  that  is  the  wrltlnjg  Indorsed  there- 
on on  October  7,  1903;  and  whether  or  not 
said  writing  had  the  effect  to  withdraw  the 
authority  of  plaintiffs  after  SO  days  depends 
entirely  upon  whether  or  not  the  plaintiffs 
BO  understood  its  effect  The  defendants  had 
no  right  to  withdraw  It  without  the  consent 
of  the  plaintiffs,  and  It  devolves  upon  the  de- 
fendants to  satisfy  your  minds  by  a  fair 
preponderance  of  the  proof  and  that  plain- 
tiffs so  understood  it."    (Instruction  No.  16.) 

The  complaint  made  of  these  instructions 
Is  that  they  advised  the  jury  that  pluintlffs* 
right  of  recovery  depended  upon  whether 
tbey  understood  the  indorsement  of  October 
7,  1003,  was  a  withdrawal  of  their  authority, 
whereas  the  rule  applicable  Is  that  laid  down 
in  section  2214  of  the  Civil  Code,  as  follows: 
"If  the  terms  of  a  promise  are  In  any  respect 
amblgnous  or  uncertain.  It  must  be  inter- 
preted In  the  sense  in  which  the  promisor 
believed,  at  the  time  of  making  It  that  the 
promisee  understood  It"  This  criticism  is 
just  The  plaintiffs  were  the  promisees.  In 
the  absence  of  proof  of  the  attendant  facts 
and  circumstances  admitted  In  aid  of  the 
construction  of  an  agreement  any  ambiguity 
or  uncertainty  therein  must  be  construed 
most  strongly  against  the  party  who  caused 
the  ambiguity  or  uncertainty,  and  the  pre- 
sumption is  Indulged  that  the  promisor  caus- 
ed it  Ctv.  Code,  f  2219.  In  such  case  the 
presumption  Is  against  the  promisor,  and  the 
contract  should  be  construed  most  strongly 
against  him.  But  when  the  attendant  facts 
and  circumstances  ore  resorted  to  as  an  aid 
to  an  understanding  of  the  agreement  of 
the  parties,  no  greater  burden  rests  upon  the 
promisor  than  to  show  by  a  preponderance 
of  the  evidence  that  the  promisee  understood 
It  as  he  (the  promisor)  believed  he  under- 
stood It  He  is  not  required  to  show  by  ft 
preponderance  of  the  evidence  what  the 
promisee  In  fact  understood.  Clearly,  then, 
the  theory  of  these  Instructions,  particularly 
of  the  latter,  Is  wrong,  in  that  It  distinctly 
cast  upon  the  defmdants — the  promisors — 
the  burden  of  showing  by  a  preponderance  of 
the  evidence  that  the  plaintiffs  understood 
the  agreement  to  mean  what  the  defendants 
accepted  as  Its  true  meaning.  The  point  at 
issue  was,  not  what  the  promisees  under- 
stood, but  what  the  promisors  believed  they 
understood — a  different  question  from  the  one 
submitted  in  the  Instructions.  The  Instruc- 
tions refer  wholly  to  the  mental  condition  of 
the  promisees,  while  the  correct  rule  involves 
the  inquiry:  What  did  the  promisors,  at  the 
time  the  agreement  was  executed,  believe  the 
promisee  understood  this  to  mean. 

The  defendants  requested  the  court  to  sub- 
mit the  following  instruction:  "Ton  are  in- 
structed that  when  one  of  the  parties  to  a 
contract  In  writing  draws  tbe  contract  any 
ambIgDi<7  In  its  terms  Is  to  be  construed 
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more  otronKly  against  tbe  party  m>  drawing 
the  InBtmnieot."  It  is  said  that  the  refusal 
of  this  Instructioo  was  prejudicial  error. 
While,  under  secdon  2219,  supra,  la  tbe  ab- 
sence of  proof,  tbe  presumption  most  be  In- 
dulged that  the  promisor  caused  any  ambigu- 
ity or  unce^lnty  In  the  terms  of  the  agree- 
ment, when  the  evidence  permits  the  lurer- 
ence — as  it  does  in  this  case— that  the  prom- 
Ssee  wrote  tbe  agreement,  selecting  himself 
the  terms  employed  therein  to  express  the 
nnderBtanding  of  the  parties,  this  presomp- 
tlon  gives  way  to  the  contrary  presump- 
tion, that  the  promisee  caused  tbe  uncertain- 
ty, and  tbe  burden  Is  upon  him  to  remove  It. 
If  be  do  not,  tbe  uncertainty  must  be  resolved 
against  bim.  Tbe  instruction  .requested  em- 
bodies tlie  familiar  principle  recognized  by 
the  courts  generally,  of  which  tbe  statute  Is 
but  declaratory.  Bickford  r.  Kerwin,  80 
Mont  1,  75  Fac  61S;  Gillet  v.  Bank  of 
llmerlca,  IGO  N.  Y.  &40. 55  N.  E.  20^;  Wilson  r. 
Cooper  (a  0.)  05  Fed.  625;  Allen-West  Com. 
Co.  r.  People's  Bank  (Ark.)  84  S.  W.  1041; 
Hill  T.  John  P.  King  Mfg.  Co.  (Ga.)  3  S.  E. 
440;  Imperial  Fire  Ins.  Co.  t.  Ooos  County, 
151  U.  8.  4ri2.  14  Sap.  Ct.  870,  88  L.  Ed.  231; 
Noonan  t.  Bradley,  0  Wall.  (U.  B.)  304,  19  U 
Ed.  757;  Webster  Dwelling  Iloaae  Ins. 
Co..  53' Ohio  St  653.  42  N.  E.  540,  80  L.  IL  A. 
719,  S3  Am.  St  Rep.  058  ;  9  Cyc.  600.  The 
evidence  shows  that  at  tbe  time  the  mem- 
orandnm  was  written  Mrs.  Decker  went 
to  tbe  office  of  plaintiffs  and  told 
Davles  of  the  change  she  desired  made. 
He  thereuiMm  wrote  the  memorandum  to  ex- 
press the  change.  He  says:  "I  sat  down  and 
wrote  this  second  contrai:t;  and  adced  Mrs. 
Decker  to  sign  it  I  don't  think  I  wrote  It . 
using  her  language,  but  to  follow  her-wlsbes. 
I  think  I  composed  It  myself,  and  asked  her  If 
It  was  all  right— following  her  wishes. 
When  I  used  tbe  language,  *we  will  not  sell' 
and  'we  would  like  all  cash  if  possible,*  1 
think  I  was  following  the  language,  or  ap- 
proximately BO,  that  she  had  given  me." 
These  facts*  whfcb  were  not  disputed,  war- 
ranted the  snbmlssloa  of  an  instruction  em- 
bodying tbe  rule  stated  la  the  one  requested. 
In  tbe  same  connection  also  leaving  It  to  tbe 
Jury  to  determine  whether.  In  tbe  use  of  the 
expressions,  'twe  win  not  eell**  and  **we 
would  like  all  cash  If  possible,"  Davles  used 
terms  dictated  by  Mrs.  Decker;  for  the  evl* 
dence  might  Justify  the  conclusion  that  he 
did.  If  such  were  0ie  case,  plalntUta  were 
not  responsible  for  any  uncertainty  in  these 
opreaalons,  and  were  entitled  to  be  relieved 
of  the  presumption  to  be  otherwise  Indulged 
against  them  iipon  the  theory  that  Davles  se- 
lected these  expressions. 

Generally  throughout  tbe  Instructions  the 
court  in  referring  to  the  memorandum  of 
October  7th.  used  >tfae  term  "withdrawn.** 
Wblle  a  substituted  agreement  would  In  effect 
have  been  tbe  same  as  a  withdrawal  of  the 
autborlty  granted  under  the  original  agree- 
ment* the  use  of  this  term  was  not  entirely 


appropriate.  Tbe  real  InqntrT  was  wheUwr 

the  parties  intended  tbe  memorandum  as  a 
substitute  for  the  original  agreement  or  as 
a  modification  of  it  for  temporary  purposet 
only.  It  was  in  no  event  an  attempt  to  wUb- 
draw  autl)orlt7  entirely. 

We  have  considered  this  case  upon  tbe 
theory  upon  which  It  was  tried  In  the  district 
court  The  question  whether  tbe  tenna  of 
tbe  agreement  are  In  fact  uncertain  or  am- 
biguous was  not  submitted  to  na,  and  we  ex- 
press no  opinion  tbtfeon.  For  the  reasons 
stated,  tbe  Judgment  and  order  appealed  bom 
are  reversed,  and  the  cause  remanded  tor 
further  proceedings  not  inconsistent  with  the 
views  herein  repressed. 

Reversed  and  remanded. 

HOLLOWAT,  J.,  concurs.  MILBTTItN,  J., 
not  having  beard  the  ai^ument^  takea  no 
part  in  tbe  foregoing  opinion. 

(U  N.  H.  m 

DTE  et  al.  v.  CRABT  et  aL 

(Supreme  Court  of  New  Mexico.  March  2, 

190G.) 

1.  ArpGAT^-Sccoiro  Appbai>-Tiaw  or  Cask. 

MnttPra  of  law  detennioed  upon  a  former 
appeal  become  the  settled  law  of  the  caw.  are 
binding  ui>od  the  court  and  the  litigants,  and 
cannot  be  reviewed  on  second  appeal. 

[Ed.  Note. — For  cases  in  point,  !»ee  vol.  & 
Cent.  Dis.  Appeal  and  Error,  »  435S-43G8.] 

2.  ESTOPPKIf— BVTOENCE  TO  ESTABT-TStt. 

In  order  to  establinh  ao  equitable  entnppel 
axalost  one  asserting  his  title  to  real  property, 
the  party  attemptloK  to  ralw  It  must  show  either 
an  actual  fraadulent  representation  or  conceal- 
ment of  such  neRtiffence  as  would  amount  to  a 
fraud  in  law,  and  that  tbe  party  setting  up  so<ft 
estoppel  was  actually  miHled  thereby  to  injury. 

lEd.  Note. — For  cases  in  point,  see  voL  19, 
Cent  Dig.  Estoppel,  »  124-153.7 

3.  MiFiEB  AND  MiKEBALa— AqsERavKirr  Won 
—  Failokk  to  PaaroBat  ~  RBOBicFnoH  bt 

Cbcditob. 

One  who  buys  an  Interest  in  an  unpatented 
mining  claim  at  a  void  judicial  salft  and  pays 
the  portion  of  the  assessment  work  due 
the  Judgment  debtor  before  the  tlmt  to  redeem 
has  fully  expired,  takina  a  receipt  therefor  on^, 
(a  not  subro£;atea  to  tbe  rights  of  the  party  sew- 
ing the  forfeiture,  and  his  payment  and  its  ac- 
ceptance prevents  the  forfeiture  as  sgainst  the 
Judgment  debtor. 

Mills.  C  J.,  and  Hc]?1e,  3n  dissenting  in  port, 

(Syllabus  by  the  Court! 

Appeal  from  District  Court  Socorro  Coun- 
ty; before  Justice  Frank  W.  Parker. 

Action  by  Benjamin  H.  Dye  and  others 
against  H.  C.  Crary  and  others.  Judgment 
for  plaintiffs.  Defendants  ai^)^!.  Affirmed. 

On  the  21st  day  of  April,  18S7,  Benjamin 
H.  Dye^  John  D.  Cockrell,  and  Thea  W.  He>- 
man  located  the  Compromise  lode  claim  In 
the  White  Oaks  mining  district  in  Uncoln 
county,  N.  M.,  the  property  In  dispute  In 
this  action.  Thereafto:  tbe  plaintiff  B.  H. 
Dye,  one  of  the  original  locators  of  said  idalm» 
acquired  Intereste  by  deed  and  otherwise  un- 
til he  was  the  owner  of  five-^zths  of  said 
claim;  the  other  one-sixth  being  the  pn^^erty 
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of  the  Apex  Gold  Mining  OiHnpaiir,  a  cm^ 
poration.  On  the  Stb  day  of  March,  1898, 
Jones  Taliaferro  ccHnmenced  a  anit  against 
Dye  to  recoTer  the  amount  due  on  two  prom- 
iBSOiy  notes  for  f80  and  $32:47,  and  interest, 
reqiectiTely.  In  the  district  court  of  Lincoln 
county,  by  attacbmoit.  Dye  being  thai  absent 
from  the  territory,  and  the  writ  of  attadi- 
ment  was  levied  on  certain  lots  In  the  town 
of  White  Oaks.  N.  M.,  and  a  tract  of  land 
near  said  town,  and.  notice  was  given  by 
pnblicatttm.  Later  an  ^ias  writ  was  Issned, 
and  the  mining  claim  in  controvenqr  lerled 
iqioa  and  sold  nnder  the  alios  writ  on  Fdbru- 
aiy  IS,  1800.  to  Jonos  Tallafierro.  At  the 
time  of  the  sale  Dye  bad  not  paid  his  shore  of 
the  assenment  work  for  1896,  which  had 
been  done  by  his  co-tenant  the  Apex  Qold 
Mining  Company,  and  at  tlie  time  Taliaferro 
xeoelTed  the  sherlfTs  deed  and  entered  Into 
possession  of  Dye's  interest  In  the  mining 
claim  the  Apex  Company,  by  T.  C.  Johns,  had 
advertised  for  forfeiture,  which  time  would 
have  expired  on  July  5,  1899,  the  period  in 
which  Dye  might  rede^,  on  June  16,  1899, 
Taliaferro  paid  this  money  to  Johns,  and  took 
his  receipt  tliertfor.  Dye  returned  to  the 
■territory  in  the  latter  part  of  April,  1899,  and 
upon  his  return  learned  that  the  mining  claim 
had  been  wM  by  attachment,  and  that  Jones 
Taliaferro  was  in  possession  of  it  as  purchas- 
er at  such  sale.  Taliaferro  leased  to  Crary 
and  Heiniman  with  an  option  to  buy  the  prop- 
erty, on  June-  6,  1900.  In  August  1900. 
Craty  and  Heiniman  made  the  discovery  of 
rich  ore  and  bought  the  property  nnder  their 
Option  contract,  the  deed  bearing  date  Octo- 
ber 1.  1000,  though  the  price  was  not  paid  or 
.the  deed  delivered  unUl  late  In  November, 
1900.  Dye  In  the -meantime  had  taken  no 
steps  to  ascertain  the  condition  of  t^e  attach- 
ment (HMceedlngs*.  In  fact,  he  told  several 
parties  that  he  bad  lost  his  toterest  in  the 
Compromise,  that  It  went  to  pay  a  debt  and 
that  he  considered  It  well  sold.  During  the 
time  the  option  contract  was  in  operati<m  be* 
tween  Taliaferro  and  Crory  and  Heiniman  he 
visited  the  property  several  times  and  told 
both  Crary  and  Heiniman  that  he  had  lost  his 
interest  in  the  claim;  aftee  the  rich  dlscorery 
was  made  he  taid  Graiy  In  answer  to  the 
direct  questton  that  he  had  no  Interest  in  the 
claim  and  "wished  him  well,"  as  Orary  ex* 
[Kessed  it  In  the  meantime  Graiy  and 
Heiniman  had  e^unded  several  thousand  dol- 
lars upon  the  claim.  After  making  the  rich 
discovery  they  obtained  an  abstract  of  title 
and  employed  an  attornf^  to  look  the  title 
up,  including  the  attachment  proceedings  and 
the  sheriff's  sale  thereunder  to  Taliaferro. 
Aft»  being  assured  by  their  attorn^  that  tb^ 
attachment  proceedings  were  r^lar  and  the 
title  good,  th^  paid  Taliaferro  the  fl,500 
nnder  the  option  contract  and  rec^ved  a  quit- 
claim deed  to  the  daim.  Alwnt  November 
aoth  Dye  wrote  Mr.  Ohllders,  an  attorney  at 
law  at  AlbuQuerque,  and  had  him  look  up 
the  attachment  fait,  and  upon  being  informed 


by  CUUbs  4iS  4e  AcAT^t 

attacfamest  ftfWBeOavt  jm^^ 
that  case  were -nM.  Jftau.  . 
be  had  deedeA  wa,  laaam. 
suit  In  cJeetBCcs  l«r 
mining  dalm.  Jkf'jer  mut  w 
both  Cuij  woA  HiliAMH-       -Vi^i*^  « 
fwdonts,       an  tfedr  iuufc  a  tur  ys-^^^ 
ty  and  conveyed  tbe  mau:  Ir  owf.  ^.m* 
Taliaferro,  Charles  SpCMC.  anc  iim^  i 
Soeace,  and  aftenraids  Sir  Bmr%»q  %  i  ^. 
gusson  acquired  an  Intomt  jcb  'j*;  »t*»jrt. 
and  <me  Van  SdHriek  alsoaeQifo^as.  wmmv 
later,  all  of  the  deCoidaKto  whfr 
tarested  having  beooma  a»  liMtt  fii*  mr, 
was  instituted,  and  wttk  fca»«Mp«  i< 
pendency. 

H.  B.  Fergussoh  and  Elfago  Ba«B.  ftr  ^ 
pellants.  W.  B.  Cbllders.  tot 


MA2<fN,  J.  (after  stating  the  tmeUi,  U  M 
the  January,  1904^  term  of  this  court  tMa 
case  was  heard  on  kppttA  from  the  AltthA 
court  of  Socorro  comity,  from  a  Jodgmcst  fa 
favor  of  the  defendanta  and  reversed  aad 
remanded  to  that  court  for  further  proceed- 
ings in  conformity  with  the  opinion  In  the 
case.  Dye  et  al.  v.  Crary  et  al.,  78  Pac.  033. 
It  was  held  in  that  opinion  that  there  was 
no  authority  for  an  alias  writ  of  attachment 
at  the  time  the  alias  writ  was  issued  In 
Taliaferro  v.  Dye,  In  the  district  court  of 
Lincoln  county,  and  that  property  levied  up- 
on under  such  writ  gives  the  court  no  Jurla- 
dlctlon,  and  that  consequently  the  Judgment 
against  Dye  In  that  court,  and  the  sale  of  the 
property  In  controversy,  was  absolutely  void. 
Tbe  court  having  so  held,  whether  right  or 
wrong,  It  thereupon  became  the  law  of  this 
case,  and  Is  controlling  upon  this  court,  so 
that  the  question  of  the  validity  of  the  alias 
writ  and  the  proceedings  of  the  court  there- 
under cannot  be  reviewed  here,  the  evi- 
dence being  substantially  the  same.  This 
court,  speaking  through  Mr.  Justice  McFle,  in 
Crary  v.  Field,  10  N.  M.  257,  61  Pac  118, 
quoted  with  approval  the  following  language 
from  Phelan  v.  San  Francisco,  20  Cal.  45. 
"A  previous  mllng  by  the  appellate  court 
upon  a  point  distinctly  made  may  be  only 
authority  In  other  cases,  to  be  followed  and 
affirmed,  or  to  be  modified  or  overruled,  ac- 
cording to  its  Intrinsic  merits,  but  in  the  case 
In  which  It  Is  made  It  is  more  than  authori- 
ty. It  Is  a  final  adjudication,  from  the  con- 
sequences of  which  the  court  cannot  depart, 
nor  the  parties  relieve  themselves."  In 
Floumoy  et  aL  v.  Bnllod:  et  al.  (N.  M.)  W 
Pac.  647.  66  L.  B.  A.  745,  Ur.  Chief  Justice 
Mills,  In  the  opinion  of  the  court  says: 
"According  to  weUnsettled  principles  of  law 
and  the  decision  of  tlila  court,  in  the  case 
of  Crary  v.  Field  (N.  M.)  61  Pac.  118.  the 
former  decision  of  this  court  wh«i  diis  case 
was  here  before  on  appeal  (Rice  v.  Scbofleld, 
e  N.  M.  314,  51  Pac  6T3)  M  far  as  it  states 
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the  law.  Is  the  law  ot  the  case,  aod  will  not 
be  reviewed  by  this  court  on  this  hearing. 
This  seems  to  be  the  nniversBl  rule.  Balch 
7.  Hass,  T3  Fed.  975,  20  C.  a  A.  151 ;  Wayne 
County  v.  Kennlcott,  94  U.  S.  408,  24  L.  Ed. 
2G0 :  Ex  parte  Slbbald,  12  Pet.  (U.  S.)  467,  9  L. 
Ed.  1167;  Slzer  v.  Many,  16  How.  (U.  S.)  98, 14 
li.  Ed.  801;  Corning etal.  V.Troy  Iron  &  Nail 
Factory,  16  How.  (U.  S.)  451,  4*16,  14  L.  Ed. 
768;  Roberts  v.  Cooper,  20  How.  (TJ.  S.) 
467,  15  Ij.  Ed.  909;  Durant  v.  E38ei  Coun- 
ty. 101  U.  6.  555,  25  L.  Ed.  961;  Stewart 
T.  Salamon,  07  U.  S.  301,  24  L.  Ed.  1044. 
The  facts  presented  with  reference  to  the 
attachment  proceedings  are  identical  with 
those  presented  on  the  former  appeal,  and 
cannot  now  be  reviewed.  The  law  expressed 
In  the  former  opinion,  so  long  as  it  stands 
unreversed,  Is  the  settled  law  of  this  case, 

2.  The  next  question  arising  Is  whether  or 
not  defendant  Dye  is  estopped  by  his  actions 
and  conduct  from  asserthig  title  to  the  Com- 
promise mining  claim,  the  property  is  dis- 
pute, or.  In  other  wtwds,  whether  bis  acts 
have  raised  agalnat  bim  an  egnltftble  estop- 
pel. Wtiether  certain  acts,  mlsr^resenta- 
tloDB  or  Blloice  on  the  part  of  a  person  will 
ralre  an  equitable  estoppel  against  him  from 
dalming  title  to  real  pnqterty  depends  lai^ 
ly  up(m  the  olrcngiBtanees  In  oadi  individual 
case,  and  socli  a  plea  is  addressed  to  the 
conscience  of  the  trial  court,  whether  in  equity 
and  BPoA  ccmscience  he  should  be  allowed 
under  the  circumstances  to  set  up  and  estab- 
lish such  a  claim.  Tru^  such  an  estoppel 
may  be  raised  in  courts  of  law,  trat  the 
principle  Is  one  of  equity.  Equitable  estop- 
pel is  defined  as:  "A  right  arising  from 
acts,  admissions,  or  conduct  which  have  In- 
duced a  change  of  position  In  accordance  with 
the  real  or  apparent  intention  of  the  party 
against  whom  tliey  are  alleged."  BIgelow  on 
Estoppel  (4th  Ed.)  445.  "An  estoppel  (which) 
presupposes  error  upon  one  side  and  fault 
or  fraud  upon  the  other,  and  some  defect  of 
whicb  it  would  be  Inequitable  for  the  party 
against  whom  the  doctrine  is  asserted  to  take 
advantage."  Anderson,  L.  Diet.  "This  es- 
toppel arises  where  one,  by  his  acts,  repre- 
sentations, or  admissions,  or  by  his  silence 
when  he  ought  to  speak  out,  intentionally 
or  through  culpable  negligence  Induces  an- 
other to  believe  certain  facts  to  exist  and 
sucfa  other  rightfully  relies  and  acts  on  such 
belief,  so  that  he  will  be  prejudiced  if  the  for- 
mer is  permitted  to  deny  the  existence  of  such 
facts."  16  Cyc.  722.  Bouvler  defines  it  as 
an  estoppel  "such  as  arises  from  the  acts  and 
declarations  of  a  person  by  which  he  design- 
edly Induces  another  to  alter  his  position  in- 
juriously to  himself."  1  Bouvler  (Rawle's 
Revision)  694.  There  are,  however,  certain 
well-deflzied  and  essential  elements  which 
must  enter  Into  the  acta,  conduct,  or  repre- 
sentations of  the  party  gainst  whom  the 
estoppel  is  sought  to  be  raised,  in  order  to 
constltuto  aa  equitable  estopp^  "The  fol- 


lowing elements  must  be  present  In  order  to 
constitute  an  estoppel  by  conduct:  (1)  There 
must  have  been  a  representotion  or  con- 
cealment of  material  facts.  (2)  ^e  repre- 
sentation must  have  been  made  with  luiowl- 
e<^e  of  the  facts.  (3)  The  party  to  whom  It 
was  made  must  have  been  ignorant  of  the 
matter.  (4)  It  must  tiave  been  made  with 
the  intention  that  the  other  part?  would  act 
upon  it  (5)  The  other  party  must  have  been 
Induced  to  act  upon  It"  1  Bouvler  (Rawltfs 
Revision)  605;  BIgelow  on  Estoppel,  484. 
"In  order  to  constitute  an  equitoble  estoppel 
there  must  exist  a  false  representation,  or 
concealment  of  material  facts ;  it  must  have 
been  made  with  knowledge,  actual,  or  con- 
structive, of  the  facts ;  the  party  to  whom  it 
was  made  must  bare  beea  without  knowledge 
or  the  means  of  knowledge  of  the  real  facts; 
It  must  have  been  made  wUb  tibe  IntentloD 
that  It  should  be  acted  upon ;  and  the  party 
to  whom  it  was  made  mmt  have  relied  or  ac^ 
ed  upon  It  to  his  iirejudlce."  16  Cyc  720. 

Bearing  in  mind  these  deflnltions  and  Ele- 
mentary principles  of  the  doctrine  of  equi- 
table estoi^l,  is  Pye  estopped  by  bis  acts 
and  conduct  from  now  asserting  his  fltle 
to  the  minii^  dalm  in  controversy  T  His 
acts  which  ore  set  up  as  raising  an  equitable 
estoppel  against  Urn  are:  (1)  Fallnre  to 
attack  the  Judgment  and  proceedings  in  the 
attachment  case,  directly,  within  tbe  time 
prescribed  by  law;  (2)  that  he  bad  told 
Btrangers  to  this  action  ^clTer,  Botiertaon. 
and  others),  that  he  had  lost  bis  interest  In 
the  property;  and  (3)  that  he  told  tlie 
original  defendants,  Graiy  and  Hdniman, 
before  they  purchased  unda  the  option  from 
Taliaferro,  "that  there  could  be  no  other 
dabnant  unless  It  was  himself  (Dye),  and 
he  had  allowed  bis  time  to  lapse  and  made 
no  further  claims  to  the  property."  This  In 
answer  to  the  direct  question  Of  Helniman 
as' to  whether  the  title  to  ttals  property,  the 
Compromise  mln^  was  ^1  right  In  treat- 
ing of  this  question  It  must  be  borne  In  mind 
that  the  sale  under  Ihe  attaehmoit  proceed- 
ings was  absolutely  void  and  that  tbwefore 
the  grantor  to  Helniman  and  Crary  had  ab- 
solutely no  tlUe  to  oouv^;  that  sndi  pro* 
ceedlngs  were  matters  of  record  and  equally 
available  to  Dye,  Crary,  and  Helniman; 
that  all  these  conversations  with  Dye  tw* 
place  after  Crary  and  H^niman  took  the 
option  from  Taliaferro  and  after  the  big 
strike  and  most  of  the  expenditure  upon  the 
claim;  that  it  Is  undleituted  that  Dye  had 
no  actual  knowledge  of  the  Invalidity  of  the 
attachment  proceedings  until  aftor  the  actual 
sale  from  Taliaferro  to  Crary  and  Hetolman. 
The  Judgment  and  sale  in  the  attachment 
case  being  absolutely  void  and  sobject  to 
collateral  attache  (Dye  t.  Critty  IS.  H.]  78 
Fac,  538),  It  necessarily  follows  that  Dye 
was  under  no  obligation  to  attack  It  directly, 
and  his  failure  to  do  so  was  not  an  abandon- 
ment of  his  rights.'  It  would  be  fcdly  to 
say  that  a  Judgment  was  void  and  subject 
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to  collateral  attach  anA  then  add  that  be- 
cause one  did  so  attack  It  fae  thereby  lost 
Ills  rights.  The  conversation  between  Dye 
and  the  witnesses  Robertson,  MclTers,  De- 
spaln,  Fuston,  Thomas,  Alexander  and  per- 
haps others,  In  which  Dye  stated  that  he  had 
lost  his  interest  in  the  Compromise  by  lapse 
of  time,  or  by  the  attachment  proceedings, 
clearly  do  not  conatitute  an  equitable  estop- 
pel, tor  the  reason  that  neither  of  these  wit- 
neases  are,  nor  ever  have  been  interested  in 
tbe  property  In  controversy,  nor  does  it  ap- 
pear that  tbe  parties  claiming  the  land  were 
told  of  these  conversations,  or  In  any  manner 
acted  upon  them,  or  that  th^  came  to  their 
knowledge  until  after  this  suit  was  bronght, 
or  at  most,  after  Heiniman  and  Crary  pur- 
chased from  Taliaferro.  Moore  r.  Boyd,  74 
Cal.  107,  15  jr-ac  670;  Harvey  t.  West,  87 
Oa.  553,  13  S.  E.  683;  DavlS  T.  DetIb,  26 
Cal.  23,  85  Am.  Dec.  157.  Dye  was  not  In- 
fonned  that  his  statements  to  these  witness- 
es might  affect  his  rights  or  would  be  relied 
npon  by  anyone.  Hackett  v.  Calleuder,  32 
yt.  07 ;  Scbarman  t.  Scbarman,  38  Neb.  39, 
56  N.  W.  704;  Allen  v.  Shaw,  61  N,  H.  96. 
Ab  to  the  direct  statement  from  Dye  to  Heini- 
man and  Crary  ttiere  Is  little  or  no  contro* 
versy.  Mr.  Crary  says :  "Mr.  Dye  was  there 
(at  the  mine),  and  Mr.  Heiniman  asked  him, 
I  can  hardly  remember  the  exact  words,  but 
In  substance  whether  the  title  to  this  prop- 
erty, the  Compromise  mine,  was  all  right, 
Mr.  Dye  replied  that  there  was  some  drawn 
ground  between  It  and  the  Scranton  on  the 
Bide  that  would  bdong  to  the  Scranton.  It 
was  an  overlap ;  and  that  there  could  be  no 
other  claimant,  unless  It  was  him,  and  he 
had  allowed  bis  time  to  lapse  and  made  no 
further  claims  to  the  property.  He  also 
added,  'I  hope  yon  will  do  well  with  the 
proi>erty,  and  make  lots  of  money  out  of  It.' " 
Mr.  Heiniman  says:  "Mr.  Dye  Tlsited  the 
mine  and  while  there  in  presence  of  Mr. 
Alexander,  and  Mr.  Crary,  I  told  bfm  that 
I  was  abovt  to  make  the  payment  for  tbe 
property  in  full,  and  I  asked  him  If  he  knew 
ot  any  conflicting  claim,  or  any  other  claims 
on  the  Compromise.  He  immediately  an* 
swered  there  was.  The  Scranton  claim  took 
off  about  100  feet,  -and  be  said  aa  to  other 
claims  there  would  be  nobody  but  faimsdf. 
And  be  says  I  have  allowed  all  my  time  to 
lapse  and  I  have  no  claim  wbatevw.  With 
that  be  wished  me  snccess  and  hoped  it  would 
prove  a  good  mine.**  Mr.  Dye  says :  "I  have 
no  doubt  it  is  true  that  I  have  told  Mr. 
Heiniman  in  rarious  ccmTersatlons  that  we 
have  bad  on  all  manner  of  subjects  that  I 
had  at  one  time  ownbd  flve^lxtbs  of  tbe 
Compromise  mlnew  I  have  no  doubt  tbat  I 
have  told  him,  as  I  have  told  anybody  else 
who  made  it  th^r  buslneaB  to  Inquire  of  me. 
that  fact  Q.  What  fact?  A.  That  I  had 
been  the  owner  of  five-sixths  of  tbe  Com- 
promise mine,  and  that  It  was  sold  out  under 
attachment  In  my  absence  from  the  terri- 
tory." 
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Granting  tbat  tiie  conversatlfm  took  place 
as  testified  by  Mr.  Heiniman,  the  moat  favor- 
able to  the  defendante.  It  does  not  contain 
many  of  tbe  e^ntlal  elements  of  an  eqni- 
tatde  estoppel.  Dye  did  not  know  of  his 
rights ;  at  least,  he  had  no  actual  knowle^e, 
as  shown  by  the  very  language  attributed  to 
blm,  "I  have  allowed  all  my  time  to  lapse 
and  have  no  claim  whatever"  was  a  mere 
statemoat  of  his  supposed  legal  rights,  and 
not  of  a  matter  of  fact.  At  that  time  (Oc- 
tober 23d)  he  bad  not  been  advised  of  his 
rights  by  Mr.  Chllders,  and  If  he  made  the 
statement,  did  so  under  the  Impression  andi 
belief  tliat  tbe  attachment  proceedings  were 
regular  and  rslid.  "An  admission,  in  order 
to  constitute  an  estoppel,  must  relate  to  an 
admission  of  fact,  and  a  person  will  not  be 
estopped  by  an  admission  as  to  the  law." 
16  Cyc.  756,  citing  English  t.  Dycus,  8  Ky. 
Law  Rep.  331;  Brewster  v.  Striker,  2  N.  Y. 
19;  Crawford  v.  Lockwood,  9  How.  Prac. 
(N.  T.)  547;  Daub  v.  Northern  Pac.  Ry.  Co, 
(C.  C.)  18  Fed.  G^.  In  Huffman  v.  Nixon 
(Mo.)  75  Am.  St  Rep.  454,  53  S.  W.  1078, 
Mr.  Justice  Robluson,  In  delivering  the  opin- 
ion of  the  court  at  page  459-466,  15  Am.  St 
Rep.,  page  1080  of  53  S.  W.,  says:  "As  to 
the  two  remaining  contentions  of  defendant 
(and  which  judging  from  tbe  briefs  filed  here- 
in must  have  been  tbe  controlling  question, 
In  the  mind  of  the  trial  court,  in  the  making 
of  its  Judgment,  first,  that  the  sheriff 
sold  and  plaintiff  bought  only  the  equity  of 
redemption  of  J.  B.  Kelsey  In  tbe  land  In 
controversy,  and  second,  that  he  should  now 
be  estopped  to  assail  the  deed  of  trust  con- 
veying tbe  land,  on  account  of  bis  declara- 
tion and  conduct  and  the  answer  filed  by 
him  in  tbe  Knoop  Case  recognizing  its  validi^ 
notwithstanding  the  court  may  think  and  find 
-the  deed  of  trust  in  fact  to  have  l>een  fraudu- 
lent In  its  Inception,  we  have  this  to  say: 
The  proof  shows  tbat  the  sale  was  made  In  the 
ordinary  way  and  that  the  sheriff  sold  all 
the  right  title,  and  interest  of  the  execution 
defendant  in  the  land.  Tbe  sheriff  simply 
acted  under  and  In  conformity  to  the  statute, 
and  in  virtue  of  the  Judgment  of  the  court, 
and  the  law  under  which  he  acted  conveyed 
all  the  interest  and  estate  of  the  execution 
defendant  in  tbe  land  sold.  If  tbe  land  in 
fact  was  subject  to  a  prior  value  deed  of 
trust  (r^rdless  of  the  manner  of  the  sale), 
the  purchaser  would  have  only  bought 
tbe  equity  of  redemption  of  tbe  original 
grantor,  and  execution  defendant,  "wblle,  on 
the  other  hand.  If  the  sale  had  been  made 
subject  to  the  so^alled  deed  of  trust  In 
express  terms,  and  the  same  should  after- 
wards be  discovered  fraudulent  and  without 
regard  to  what  tbe  execution  purchaser 
thought  of  it  at  the  time  of  the  sale,  or 
what  he  afterward  said  or  offered  to  do,  by 
the  answer  in  tbe  suit  of  Koop  against  the 
Kellys,  Nlzon,  and  himself  In  1892,  when 
Koop  attempted  to  have  the  sale  set  aside, 
it  could  and  did  not  affect  the  interosl  pur- 
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cbaaed  by  hVm,  and  tie  cannot  now  be  estop- 
ped b7  wbat  was  done  or  said  from  eettii^ 
up  tbe  fraudulent  origin  and  cbaracter  of 
tbe  deed  of  trust  by  those  who  bare  lost 
nothing  by  his  belief,  declaration  or  answer 
filed."  If  Dye  had  no  knowledge  of  tlie  ac- 
tual character  of  the  proceedings  against 
him  and  that  they  were  void  for  want  of 
Jurisdlctlfm,  th^  there  could  have  been  no 
fraodDloit  representation  or  coDcealnient  on 
bis  part,  when  he  bad  the  conversation  with 
Crary  and  Helnlman. 

In  Brant  v.  Virginia  Coal  &  Iron  Co.  et 
al.,  93  n.  S.  326,  at  ^ge  335.  28  L.  Bd.  927. 
Bfr.  Justice  Field  says:  "It  iB  difflcalt  to 
see  where  the  doctrine  of  equitable  estoppel 
txtmee  in  here.  For  tbe  application  of  that 
^loctrlne  there  must  generally  be  some  Intend- 
ed deception  in  the  conduct  or  declarations 
of  tbe  party  to  be  esttwped,  or  such  gross 
negligence  <m  bis  part  aa  to  amount  to  con- 
structive fraud,  by  which  another  has  been 
misled  to  bis  Injuiy.  *In  all  this  class-  of 
cases,'  says  Story,  the  doctrine  proceeds  upon 
tbe  ground  of  constructlTe  fraud  or  of  gross 
negligence,  which  In  efCect  li^plles  fraud. 
And  therefore,  when  the  circumstances  of 
the  case  repel  any  such  Inference,  although 
there  may  be  Bome  degree  of  n^llgence, 
yet  courts  of  equity  will  not  grant  relief. 
Jt  has  been  accordingly  laid  down  by  a  very 
learned  judge  that  the  cases  on  this  subject 
go  to  this  result  only,  that  there  must  be 
positive  fraud  or  concealment,  or  negligence 
so  gross  as  to  amount  to  constructive  fraud.' 
1  Story's  Eq.  391.  To  the  same  purpose  Is 
the  language  of  the  adjudged  cases."  And 
on  page  337:  "It  Is  also  essential  for  Its 
application  with  respect  to  the  title  of  real 
property  that  tbe  party  claiming  to  have  been 
influenced  by  the  conduct  or  declarations  of 
another  to  bis  Injury  was  himself  not  only 
destitute  of  knowledge  of  the  true  state  of 
the  title,  but  also  of  any  convenient  and 
available  means  of  acquiring  such  knowledge. 
Where  the  condition  of  the  title  Is  known 
to  both  parties,  or  both  have  the  same  means 
of  ascertaining  the  truth,  there  can  be  no 
estoppel.  Crest  v.  Jack,  3  Watts  (Pa.)  240, 
27  Am.  Dec  353;  Knouff  v.  Thompson,  16 
Pa;  361."  In  Henshaw  v.  Blssell,  18  Wall. 
(U.  S.)  255.  271,  21  L.  Ed.  885,  the  same 
Judge  says:  "An  estoppel  in  pais  Is  some- 
times said  to  be  a  moral  question.  Certain 
it  is  that  to  the  enforcement  of  an  estoppel 
of  this  cbaracter,  such  as  will  prevent  a  party 
■from  asserting  his  legal  rights  to  property, 
there  must  g^rally  be  some  degree  of  tur- 
pitude in  his  conduct  which  has  misled  others 
to  their  injury.  Conduct  or  declaratloiis 
founded  upon  Ignorance  of  ane^a  rights  have 
■fto  such  Ingredient,  and  seldom  work  any  such 
result  There  are  cases,  It  is  true,  wliere 
declarations  may  be  made  under  such  clrcnm- 
fttances  that  tbe  party  will  be  estopped  from 
denying  any  knowledge  of  his  rights;  but 
they  are  excepticmal  and  do  not  affect  the 


correctness  of  tbe  general  rxiXe  as  stated." 
Smith  T.  Sprague,  119  BUcb.  148,  77  N.  W. 
689,  75  Am.  St  Bep.  384.  Nor  can  It  be  said 
that  Dye  was  guilty  of  such  negligence  as 
would  amount  to  a  fraud  In  law.  As  soon  as 
he  discovered  tbe  invalidity  of  the  Judgment 
and  sale  of  his  property,  he  Immediately 
bropgbt  this  suit  It  may  be  said  that  Dye 
had  conatructire  notice  of  the  Invalidity  of 
the  proceefflngs,  but  that  contention  acts  as 
a  two-edged  sword  and  if  be  la  charged  with 
notice,  how  much  more  so  were  the  defend- 
ants, Crary  and  Hetailman*  the  proposed  pur- 
chasers from  Taliaferro?  It  seeiiis  also  to 
be  a  well-settled  rule  of  law  that  wbera  aU 
parties  hare  an  equal  opportunitT  to  deter* 
mine  tbe  true  facts  there  la  no  eatoppti. 
16  Gyc.  741;  Sturm  r.  Boker,  ISO  C.  B.  312. 
U  Sup.  Ot  98,  87  L.  Ed.  1093;  Brant  t. 
Vhrglnla  Goal  Go.,  93  U.  8. 826,  28  L.  Bd.  027. 

Another  essential  elemoit  of  equitable 
estoppel  in  this  case  la  lai^ng,  In  that  Crary 
and  Helnlman  did  not  rely  upon  the  state- 
ments of  Dye  aa  to  tbe  condltl<m  of  the 
title  to  tbe  Compromise  mine.  The  eridence 
shows  that  they  procured  an  abstract  oC  the 
title  and  employed  an  attorn^  to  examine 
these  very  proceedings  and  relied  at  least 
in  part,  upon  his  report  I  quote  from 
pages  205,  2m,  of  the  record.  Mr.  Helnlman 
being  on  the  stond.  *'Q.  What  report  did 
your  attorney  make  for  you  about  that? 
A.  He  told  me  that  he  examined  the  record 
carefully,  and  paid  the  clerk  $4.00  to  assist 
bim  in  going  through  the  records,  and  he 
reported  to  me  that  all  proceedings  of  this 
sherlGrs  sale  was  regular  and  that  every- 
thing wfis  of  record  and  that  so  far  as  that 
was  concerned,  I  would  be  perfectly  safe  to 
handle  tbe  property.  Q.  Now,  when  you 
came  to  handling  the  property  and  making 
this  payment,  did  you  rely  upon  Dye's  state- 
ment to  you,  or  the  opinion  of  your  attorney 
and  this  abstract?  A.  I  relied  upon  all 
these."  "It  Is  an  essential  element  of  equi- 
table estoppel  that  the  person  invoking  It  has 
been  Influ^ced  by  and  relied  on  the  repre- 
sentations or  conduct  of  the  perron  sought 
to  be  estopped;  but  in  all  cases  the  repre- 
sentation or  conduct  must  of  Itself  have  been 
sufficient  to  warrant  the  action  of  the  party 
setting  up  the  estoppel,  and  \f  notwithstand- 
ing such  representation  or  conduct  be  was 
still  obliged  to  Inquire  for  the  existence  of 
other  facts  and  to  r^y  upon  them  also  to  sus- 
tain tbe  course  of  action  adt^^ed,  be  cannot 
claim  that  the  conduct  of  tbe  other  party  was 
tbe  cause  of  his  action,  and  no  estoppel  will 
arls&"  16  Cyc.  736,  dting  McMaster  r.  In- 
surance Co.  of  N.  Am..  55  N..T.  222,  14  Am. 

2S9;  Deer  Lodge  Bk.  t.  ^pe  Min.  Co., 
3  Mont  146^  85  Am.  Rep.  458;  First  National 
Bank  v.  Peltz,  1S6  Pa.  204,  40  Atl.  470;  11 
Am.  &  Eng.  Eiicy.  of  Law,  489. 

3.  Dtfendants  contend  Uiat  Dye  had  tor- 
felted  his  righto  to  his  co-owner  Johns,  and 
tJiat  Taliaferro,  the  pmvhasw  at  the  aherUTa 
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sale  under  tlie  attachment  proceedings,  by 
paring  to  Jobns  tbe  smouDt  due  from  Dye 
for  the  assessment  work  of  1898,  succeeded 
thereby  to  Johns'  rights  and  hecame  the  own- 
er by  reason  of  the  forfeiture.  They  con- 
tend that  section  3126,  Comp.  Laws,  subro- 
gates them  upon  the  payment  to  Johns,  to 
his  rights.  Bnt  that  section  contemplates  a 
valid  jndldal  sale,  and  this  sale  being  void 
would  give  them  no  such  rights,  eren  If  their 
contention  ITS  to  that  be  correct  But  we 
cannot  concur  in  defendants*  view,  either, 
that  there  was  a  forfeiture,  or  that  If  such 
was  the  case  that  Taliaferro  by  bis  payment 
to  Jobnfi  succeeded  to  bis  rlgbts  or  to  Dye's. 
Clearly  Taliaferro,  when  he  made  the  pay- 
moit,  did  so  to  protect  the  interest  he  ac- 
qnlrend.  If  any,  by  the  sale  undeir  the  attach- 
moit;  Indeed,  sucb  Is  tbe  contention  of  ^un- 
eel.  This  being  tru^  Taliaferro  was  not  at- 
tempting to  create  or  buy  an  outstanding 
title,  but  to  protect  tbe  title  obtnlned  through 
Dye  The  alleged  forfeiture  was  never  com- 
pleted becau^'e  the  money  was  paid  to  the 
co-owners  before  tbe  90  days  after  the  con- 
clusion of  the  advertisement,  under  section 
2324,  Rev.  St  TJ.  S.  [tJ.  S.  Comp.  St,  1901, 
p.  142G]  and  Taliaferro  having  acquired  no 
rights  under  the  void  sale,  was  a  mere  volun- 
teer and  was  not  subrogated  to  tbe  rlgbts  of 
any  one. 

But  there  Is  another,  and  It  seems  to  us,  a 
conclusive  reason  why  there  was  no  for- 
feiture. The  record  discloses  that  the  title 
to  the  ODc-sizth  interest  was  In  tbe  Apex 
Gold  Mining  Company,  a  corporation,  while 
the  notice  was  given  by  T.  C.  Johns.  Jotms 
was  a  8t>-anger  to  the  title  and  while  there 
is  evidence  that  be  was  the  manager  of  the 
Apex  Gold  Mining  Company,  yet  be  could  not 
have  given  the  notice  in  his  own  name.  Stat- 
utes of  forfeiture  are  strictly  construed  and 
must  be  -  strictly  complied  with.  A  notice 
to  Dye  that  Johns  bad  performM  the  labor  as 
co-owner  with  bim  and  that  the  title  would 
be  forfeited  to  him,  was  no  notice  that  tbe 
Apex  Gold  Mining  Company,  his  real  co- 
owner,  was  attonptlng  to  advertise  him  out 
Turner  v.  Swayer,  150  U.  S.  S78.  14  Sup. 
Ct  192.  37  L.  Ed.  1189.  The  testimony  of 
Walsb  shows  tMt  he  did  tbe  work  for  tbe 
Apex  Company.  Tbe  testimony  of  Taliaferro 
sbowB  that  tbe  one-sixth  Interest  was  not 
In  Johns,  but  In  tbe  Apex  Company.  Just 
why  we  fihonid  assnme  that  Johns  was  the 
owner  of  tbe  mieHriztli  Interest  In  bl«  own 
right,  In  the  face  of  this  testimony  of  de- 
fendants' witnesses,  does  not  appear.  "The 
burden  of  proof  rests  with  tiie  party  aasert- 
1ns  the  fDrfeltore.**  2  Undley  on  Mines,  { 
046. 

Tbe  judgment  of  the  court  below  was  right, 
And  is  therefore  affirmed. 

POPE  and  ABBOTT,  JJ..  concur.  MILLS, 
C.  J.,  and  UcFIB,  3.,  dissent  from  the  con- 


clusions of  tbe  majority  of  the  court.  PARK- 
ER. J.,  having  heard  the  eas*  below,  did  sot 
sit 

OS  H.  H.  ISO 
HENRY  T.  LINCOLN  LUCKY  &  LEE 
MINING  CO.  et  al. 

(Snpreme  Court  of  New  Mexico.  March  2, 
1900.) 

L  New  Tbiad— Motion— Tim  tob  Makivo. 

A  motion  for  a  new  trial  must  be  filed  dur- 
ing the  term  at  which  the  verdict  is  rendered 
and  within  five  days  after  verdict,  or  it  may  be 
stricken  from  the  filesL 

[Ed.  Note.— For  cases  In  noint,  see  voL  87, 
Cent  Dig.  New  Trial,  »  238-2S.] 

2.  Appeal— Re mw— New  Tbial  —  Nkckbsi- 
TT  09  Motion. 

Unless  a  motion  for  a  new  trial  la  made 
In  a  jury  case,  no  gueetlon  properly  to  be  pre- 
sented to  the  lower  court  thereby  «an  be  review' 
ed  on  appeal. 

[Ed.  Note. — Pot  cases  In  point,  see  vol.  2, 
Cent.  Diff.  Appeal  and  Error,  i|  1C50-166L] 

3.  Coubts—Adjouhnment— CoNSTRticrioN  or 
Obdeh. 

luasmnch  as  Code,  fi  103,  provides  that 
courts  are  to  be  always  in  session,  except  for 
jury  trials,  an  order  of  adjournment  reading 
"It  is  ordered  that  tbe  court  do  now  adjourn 
until  court  in  course."  is  not  to  be  construed  as 
an  adjournment  of  the  term. 

Error  to  District  Court,  Santa  F6  County; 
before  Justice  John  R.  McFle. 

Action  by  Alexander  M.  Henry  agolns^ 
the  Lincoln  Lucky  &  Lee  Mining  Company 
and  others.  From  a  judgment  In  favor  of 
defendants,  plaintiff  brings  error.  Motion  to 
strike  a  motion  for  a  new  trial  and  the  bill 
of  exceptions  from  the  record.  MotUm  de- 
nied. 

W.  B.  Cbllders  and  N.  B.  Lai^blln,  for 
plaintiff  In  error.  B.  A.  Flsk^  for  defraid- 
ants  In  error. 

PER  CURIAM.  There  can  be  no  doubt 
that  a  motion  for  a  new  trial  must  be  filed 
during  the  term  at  which  the  verdict  is  ren- 
dered and  within  five  days  after  verdict, 
that  unless  so  filed  It  may  be  stricken  from 
the  files  as  a  nullity,  and  that,  unless  a  mo- 
tion for  a  new  trial  Is  filed  In  a  case  tried 
by  a  Jury,  no  question,  properly  to  be  pre- 
sented to  the  lower  court  thereby,  can  be 
reviewed  here.  But  In  tbls  case,  although 
It  seems  probable  that  It  was  the  Intention 
of  the  Judge  to  adjourn  the  term  of  court, 
that  Intention,  perhaps  by  Inadvertence,  was 
not,  we  think,  embodied  In  the  record.  The 
language  of  the  adjournment  la:  "It  Is 
ordered  that  tbe  court  do  now  adjourn  un- 
til court  m  course."  That  order  was  In  the 
form  In  ordinary  use  in  some  of  the  dis- 
tricts of  the  territory  when  the  courts  were 
In  session  only  during  the  terms  established 
by  statute;  But,  since  tbe  law  was  so 
changed  by  section  1<^  of  the  Code  that 
tbe  courts  are  to  be  always  in  session  except 
for  ]ury  trials,  it  would  seem  to  be  neces- 
sary that  tbe  "term,"  wblcb  It  still  recog- 
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oized  as  existing  for  many  purposes,  should 
be  particularly  mentioned,  or,  at  least  def- 
initely Indicated,  In  the  adjournment  order, 
and  Hiat,  In  the  absence  of  aw±  mention 
or  Bpedflc  reference.  It  must  be  held  that 
the  court  and  not  the  term  was  adjonrned. 
As  we  have  said,  It  Is  highly  probable  that 
It  waa  the  Intention  of  the  court  to  adjonm 
the  term*  but  we  cannot  read  Into  the  reo 
ord  what  It  does  not  contain,  and  It,  we 
think,  does  not  show  that  the  term  had 
ended  when  the  motion  for  a  new  trial  was 
made,  and,  as  It  was  filed  within  five  days 
after  verdict,  It  was  in  time.  The  subse* 
qnent  termination  of  the  term  by  operation 
of  law  without  action  thereon  by  the  court 
resulted,  under  the  statute.  In  its  being  over- 
ruled. 

For  the  reasons  stated,  the  motion  to 
strike  the  motion  for  a  new  trial  and  the 
hill  of  exceptions  from  the  record  Is  denied. 


OS  N.  M.  491) 

TERRITOBY  r.  NEATHERLm. 

(Supreme  Court  of  Now  Mexico*  March  2, 

1900.) 

1.  Chthinai.  Law— Appeai^Revtew. 

A  judgment  based  on  a  finding  of  fact  by 
a  Jury  will  not  ordinarily  be  reversed  by  thu 
oonrt  on  the  ground  that  there  waa  no  evidence 
to  support  it,  if  there  was  any  eubstantial 
evidence  to  sustain  the  Qnding. 

2.  RECEivina  Stolen  Goods— Vebdict. 

A  verdict  of  jtuilty  "as  charged"  on  an  In- 
dictment for  receiving  and  aiding  in  the  con- 
cealment of  stolen  property,  which  contains 
an  allegation  of  the  value  of  the  pnqierty,  ia 
a  sufficient  finding  of  value. 

[Ed.  Note. — For  casps  in  point,  see  vol.  42, 
Cent  Dig.  Receiving  Stolen  Goods.  |  21. 

3.  INDICTME.-«T— Issues— PbOOT—AXAXBHATIVE 
AlXEOATIONS. 

An  indictment  which  ehai^  the  commis- 
sion of  several  things  forbidden,  in  the  alterna- 
tive, through  the  use  of  the  word  "or,"  by  a 
statute,  is  established  by  proof  of  any  one  of 
them,  although  th«  are  charged  in  a  single 
count  and  the  word  "and"  is  used,  instead  of 
"or.- 

[Ed.  Notew — For  cases  In  point,  see  vol.  27, 
Coit.  Diff.  Indictment  and  IniomuitlMi.  |  E@4.] 

4.  Cbiminal  Law— Evidence— Acts  of  Con- 
spirators. 

Acts  and  declarations  of  one  of  several  per- 
sons, in  pursuauce  of  a  common  design  to  com- 
mit a  crime,  are  the  act  and  declarations  of  all, 
end  are  admissible  in  evidence  against  the  others 
engaged  in  the  common  enterprise,  although 
conspiracy  is  not  specifically  charged,  provided 
that  its  existence  shall  be  established  as  a  fact. 

(Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  S§  989,  1012.] 

9.  Saue— Abouuent  of  Counsel.  . 

A  suggestion  made  to  the  jury  by  the 
prosecuting  attorney  in  his  argument.  In  reply 
to  one  similarly  made  by  the  attorney  for  the 
defendant,  to  the  effect  that,  in  case  the  de- 
fendant should  be  convicted,  they  could  unite 
with  him  and  secure  a  pardon  for  a  certain 
purpose,  was  improper,  and  was  on  that  ground 
withdrawn  from  the  consideration  of  the  jury 
by  the  court ;  but  it  was  not,  under  those  cir- 
cumstances, 80  clearly  harmful  to  the  defendant 


as  to  wsmBt  a  reversal  of  judgment  hj  Odm 

court 

[Ed.  Note. — For  cases  in  point,  see  voL  lA, 
Cent  Dig.  Criminal  Law.  |  8127J 

(Syllabus  by  the  Court) 

Appeal  from  District  Oour^  Booser^t 
County;  before  Justice  Fop& 

Jake  Neatfaerlln  was  omvlcted  of  Uaoeuj, 
and  appeals.  Affirmed. 

Freeman  &  Cameron  and  Louis  O.  Fallen, 
for  appellant  George  W.  Frlcbard,  Atty. 
Qen.,  for  the  T^ltocy. 

ABBOTT,  J.  The  essentia!  facts  are  stat- 
ed in  the  opinion.  The  defendant  waa  found 
guUty  by  a  jury,  in  December,  1904,  In  the 
district  court  for  Boosevelt  county,  on  the 
secafld  count  of  an  Indlctmoit,  charglns  that 
he  "unlawfully,  feloniously,  and  knowing 
did  buy,  rec^ve^  and  aid  In  the  concealment 
of  two  b(HSes,  of  the  value  of  $20  each,  of 
the  goods  and  chattels  and  property  of  <me 
Oscar  Anderson,  *  *  *  the  said  Jake 
Neatherlln  then  and  there  well  knowing  the 
same  to  have  been  stolen."  The  first  count 
of  the  Indlctmoit  charged  the  defendant  with 
the  lahmiy  of  the  same  hoxsea,  and  of  that 
he  was  fbund  not  guilty. 

The  first  error  assigned  by 'the  appellant 
is  that  there  Is  no  evidence  of  the  valoe  of 
the  property  named  In  the  Indlctmmt  and 
ther^ore  no  legal  finding  of  value.  His  oon- 
tenUon  Is  that  section  1117  of  the  Compiled 
Laws  of  1807,  Is  repealed  as  to  the  penalty 
provided  for  by  section  1187.  and  that,  as 
by  the  latter  section  the  penalty  Is  made  to 
depoid  on  the  value  of  the  property  involved. 
Its  value  must  be  found  by  the  jury  ftom 
the  evidence.  Whether  ttae  latter  section  re- 
peals any  part  of  the  fbrmer,  need  not  now 
be  determined,  since  tiie  second  count  of  the 
Indlctmoit  charges  at  least  one  act,  which  Is 
forblddtti  by  section  1117,  and  Is  not  r^emd 
to  In  section  1187 ;  namely,  that  of  aiding  In 
the  concealment  of  stolw  mon^,  goods,  or 
property,  knowing  the  same  to  have  beoi  stol- 
en ;  and  It  Is  that  offense  which  the  evideiue 
in  this  <s8e  traids  most  strongly  to  estaldish. 
Fayette  Beard,  a  cattle  Inspector,  at  Boswell, 
testified  that  he  saw  the  d^endant,  with  oth- 
ers, in  charge  of  the  lot  of  horses,  which  in- 
cluded the  two  named  In  the  indlctm»it,  in 
the  vicinity  of  Roswell;  that  be  knew  the 
defradant  and  said  to  him,  "Where  are  you 
coming  from  with  your  horses?  "  To  which 
he  replied,  "From  Arizona."  Such  a  state- 
ment, which  was  on  all  the  evidence  false^ 
was  unquestionably  calculated  to  aid  in  the 
concealment  of  the  horses,  as  well  as  to  show 
the  intention  of  the  defendant,  and.  if  be- 
lieved by  the  Jury,  was  sufficient  to  warrant 
a  finding  that  he  did  aid  la  the  concealment, 
which  this,  with  other  ev^ldenoe,  tended  to 
prova 

The  appellant  claims.  It  Is  true,  In  his  sec- 
ond assignment  of  error,  that  although  sec- 
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tlon  1117  uses  the  word  "or,"  and  80  la  in 
the  altematire,  as  regards  the  buying,  re- 
ceiving, and  concealiDg  of  stolen  property, 
which  it  makes  criminal,  yet,  as  the  Indict- 
ment usee  the  word  "and,"  each  of  the  three 
must  be  proved  as  an  element  of  one  crime. 
We  do  not  so  understand  the  law  on  that  point 
In  Bishop's  New  Criminal  Procedure  (4th 
Ed.)  vol.  1,  I  436,  the  rule  Is  thus  stated: 
"Therefore  the  Indictment  on  such  a  statute 
may  allege  in  a  single  count  as  many  of 
the  forbidden  things  as  the  pleader  cbooset<. 
employing  the  conjunction  'and*  where  the 
statute  has  *or.'  and  It  will  be  established  by 
proof  of  any  one  of  them."  "On  the  other 
band."  says  the  learned  author,  In  section 
580,  "the  indictment  may  equally  well  charge 
what  comes  within  a  single  one  or  more 
clauses,  less  than  all  of  the  statute,  and  still 
it  embraces  the  complete  proportions  of  the 
forbidden  wrong,"  There  can  be  no  doubt 
that  there  was  evidence  sufficient  to  sustain 
a  verdict  of  guilty,  If  the  charge  had  been 
that  of  concealing  stolen  property,  knowing 
it  to  have  been  stolen,  alone;  and,  on  the  au- 
thority cited,  the  addition  of  other  things 
forbidden  by  tbe  statute  did  not  pnt.tbe  ter- 
ritory to  the  proof  of  them.  It  may,  there- 
fore, well  be  considered  that  no  allegation, 
proof,  or  finding  of  value  was  necessary. 
But,  even  if  the  contrary  be  assumed,  the  val- 
ue of  the  horses  in  question  is  alleged  In  the 
indictment  to  have  been  $20  encb,  and  the 
jury  found  the  defendant  guilty  "na  char- 
ged." Such  a  verdict  is  generally,  although 
not  universally,  held  to  be  a  sufficient  finding 
of  value.  Bishop's  New  Crlm.  Proc.  vol.  2, 
I  764.  There  wos  to  support  the  verdict, 
tbe  testimony  of  tbe  witness  West  that  he 
agreed  to  pay  "fl5  around"  for  the  lot  ojt 
horses,  Including  those  In  question.  He  had 
seen  the  horses,  and  the  evidence  Indicates, 
although  it  does  not  expressly  show,  that 
he  was  prepored  to  accept  them  as  horses 
of  the  kind  he  had  contracted  for.  There  was 
considerable  evidence  bearing  on  tbe  value  of 
borses  In  this  lot.  as  compared  with  that  of 
horses  In  another  lot  described  by  the  wit- 
nesses, and  on  the  size  and  qualities  of  tbe 
two  horses  named  In  the  Indictment,  as  fa- 
vorably distinguishing  them  from  the  other 
horses  In  the  lot  for  which  $15  around  was 
to  be  paid.  Gatling  v.  Newell.  9  Ind.  572; 
Fanst  V.  Hosford.  119  Iowa,  98-104.  93  N. 
W.  S8;  Harrison  et  al.  v.  Glover  et  a)..  72 
N.  Y.  451;  Saddler  v.  State,  20  Tex.  App. 
199;  Commonwealth  v.  McKenuey,  9  Gray 
(Mass.)  114.  There  was  substantial  evidence 
to  support  the  verdict,  and  this  court  will  not 
therefore  disturb  It.  Torllna  v.  Trorllcht  5 
N.  M.  148.  2  Pac.  68,  and  cases  cited;  Can- 
delarla  r.  Miera  (decided  at  the  present  term 
of  this  court)  84  Pac  1020. 

The  third,  fourth,  and  sixth  assignments  of 
error  relate  to  evidence  admitted  and  in- 
structions given,  which  left  the  jury  at  lib- 
erty to  find  that  a  criminal  conspiracy  ex- 
isted between  the  defendant  and  othors  In 


relation  to  the  subject-matter  of  tiie  indict- 
ment It  is  claimed,  first,  that  unless  the 
conspiracy  Is  charged  in  tbe  indlctm^t  evi- 
dence of  the  acts  and  declarations  of  co- 
conspirators Is  Inadmissible  against  a  de- 
fendant The  weight  of  authority  Is  to  the 
effect  that  when  a  sufficient  foundation  is 
laid  by  the  evidence  to  establish  the  existence 
of  a  conspiracy,  tbe  acts  and  declarations  of 
co-conspIrators  in  pursuance  of  the  common 
purpose,  are  admissible,  whether  conspiracy 
is  directly  charged  or  not  Wlgmore  on  Evi- 
dence, {{  1070,  1797;  16  Cyc.  p.  1025,  and 
cases  cited.  In  the  case  at  bar  there  was 
abundant  evidence  that  the  defendant  was 
engaged  with  others  In  tbe  common  enter- 
prise of  collecting  from  ranges  about  80  miles 
away,  and  taking  to  Boswell,  for  sale  to  the 
witoess  West,  a  lot  of  horses,  and  that  they 
in  fact  got  together  and  put  first  In  one  and 
then  in  another  pasture,  three  or  four  miles  . 
from  Roswell,  47  horses  to  be  delivered  to 
West  The  jury  must  have  found  that  some, 
at  least  of  those  horses  t^ere  stolen,  and  that 
tbe  defendant  and  presumably  his  associates, 
knew  it,  even  If  they  were  not  themselves 
guilty  of  the  larceny.  The  question  whether 
a  conspiracy  had  been  established  was  left  to 
the  Jury  under  proper  Instructions  by  the 
court  and  they  were  told  that,  unless  they 
found  from  the  evidence  that  there  was  such 
a  conspiracy  between  the  defendant  and  oth- 
ers, they  should  disregard  the  evidence  to 
which  these  assignments  of  error  relate. 

It  is  urged  In  behalf  of  the  appellant  that 
even  If  such  evidence  was  admlsslbie,  no 
acts  or  declarations  of  a  time  subsequent 
to  the  completion  of  that  for  which  the  al- 
leged conspiracy  existed,  which.  It  Is  as- 
sumed, was  the  larceny  of  tbe  horses,  were 
competent  evidence.  That  Is,  doubtless,  the 
law  of  tbe  matter ;  but  the  object  of  the  con- 
spiracy was  not  accomplished  with  the  lar- 
ceny of  the  horses,  nor,  Indeed,  was  It  ever 
fully,  or  In  tbe  feature  most  essential  to  the  al- 
leged conspiracy,  carried  out.  since  th^  did 
not  succeed  in  delivering  the  horses  and  get- 
ting tbe  money  for  them.  The  receiving  ^nd 
concealing  with  which  the  defendant  was 
charged  continued  up  to  tbe  time  when  the 
horses  were  taken  from  the  possession  of 
himself  and  bis  assoclatea  by  tbe  owner  or 
the  officers  of  the  law. 

Another  error  claimed  Is  that  tbe  district 
attorney  in  his  argument  to  the  Jury  was  per- 
mitted to  discuss  the  possibility  of  a  par- 
don for  tbe  defendant  In  case  of  fats  con- 
viction. It  appears  that  tbe  attorney  for 
the  defendant  sought  to  persuade  tbe  jury 
to  acquit  his  client,  by  assuring  them  that 
If  be  should  be  convicted,  his  testimony  could 
not  be  used  to  convict  the  witness.  West, 
who  was  und^r  indictment  In  connection  with 
the  same  matter.  To  that  the  district  at- 
torney replied  that  his  testimony  could  be 
secured.  If  desired,  through  a  pardon,  and 
that  the  jury  and  himself  could  nnlte  In  ob- 
taining        MelUier  soggeatlon  was  a  proper 
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one  for  th6  consfderatlon  of  tbe  Jury,  al- 
tbougb  reference  to  the  well-known  fact  tbat 
there  existed  tbe  power  to  pardon  la  not 
uncommon  In  trials,  and  It  Is  difflcnlt  to  per- 
ceive bow  tbe  mention  of  anytblng  so  com- 
monly known  could  be  prejndlclal,  especially 
as  part  of  wbat  was  said  by  the  prosecuting 
attorney  on  the  subject  to  which  the  drfend- 
ant's  attorneys  especially  objected  at  tbe 
time,  was  withdrawn  by  the  conrt  from  con- 
sideratlon  by  tbe  Jury. 
Judgment  affirmed. 

MILLS,  C.  J.,  and  MeFIB  and  PARKER, 
JJ.,  concur.  MANN,  J.,  concurs  In  the  re- 
sult POPE,  J.,  having  beard  tbe  case  be- 
low, did  not  participate  In  this  decision. 


CU  H.  M.  482) 

HUBBELL  r.  ARMIJO. 

(Supreme  Conrt  of  New  Mexico.  Harch  2, 
100G.) 

1.  OmcBsa— CoiunasioN— GoLLATB&Ai.  At- 
tack. 

The  commission  of  the  GoTemor  of  the 
territory.  Issued  on  an  appointment  to  any  pul>- 
lic  office,  which  he  Is  by  law  empowered  to  fill 
in  ease  a  varancy  exists,  and  reciting  sncb  va- 
cancy, is  prima  facte  evidence  thereof,  and 
courts  will  not  go  behind  its  recitals  in  a  col- 
lateral proceeding  Involving  tbe  title  to  such 
office. 

2.  iKjuwcnoM— Title  to  Optice. 

Where  one  Is  prima  facie  entitled  to  a  pnb- 
lic  office  by  virtue  of  a  commission  by  the  Gov- 
ernor of  the  territory  appointing  him  to  such 
office,  his  right  thereto  can  only  t>e  queationed 
by  an  action  in  the  nature  of  quo  warranto  to 
test  bis  title,  and  one  not  having  the  prima  facie 
right  to  such  office  cannot  maintain  a  suit  to 
enjoin  the  appointee  from  exercising  the  duties 
of  the  office  or  from  obtaining  the  paraphernalia, 
books,  papers,  etc 

Appeal   from   District  Court,'  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 
.  Action  by  Frank  A.  Hubbell  against  Justo 
R.  Annljo.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

William  6.  Cbllders,  A.  S.  McMlUen,  and 
B.  W>  Dobeon,  for  appellant  Nelll  B.  Field 
and  F.  W.  Clancy,  for  appellee. 

■  i    • : 

PER  CURIAM.  This  Is  a  suit  In  equity 
brought  by  the  appellant,  Frank  A.  Hubbell, 
against  the  defendant  Justo  EL  Armljo. 
The  complaint  setting  out  in  substance  that 
the  complainant  is  a  citizen  of  the  United 
States,  residing  in  the  county  of  Bernalillo 
and  territory  of  New  Mexico;  tbat  at  tbe 
general  election  held  In  and  for  the  said 
county  of  Bernalillo  on  tbe  Tuesday  next 
after  the  first  Monday  In  November,  1904, 
be  was  a  candidate  for  the  office  of  treasurer 
and  ex  officio  collector  of  said  county ;  tbat 
be  was  duly  elected  to  said  office  and  re- 
ceived a  certificate  of  election  thereto,  and 
that  be  duly  qualified  and  bad  been  acting 
and  was  still  acting  as  sucb  treasurer ;  tbat 
by  virtue  of  said  election  and  qualiflcatlou 
he  was  entitled  to  serve  as  such  treasure? 


and  collector  for  the  term  of  two  years 
commencing  on  the  1st  day  of  January,  1905, 
and  ending  on  the  1st  day  of  January,  1007 ; 
tbat  he  ts,  and  has  been.  In  possession  of  aU 
the  paraphernalia  of  said  office.  Including  tbe 
tax  rolls,  etc,  and  was  and  Is  entitled  to 
collect  and  receive  tbe  public  taxes  and  all 
other  moneys  I^lly  collectable  by  tbe  treas- 
urer of  said  coun^  and  to  exercise  the  duties 
of  his  said  office  and  receive  tbe  fees  and 
anoluments  therefor  until  tbe  expiration  of 
bis  term  on  tbe  Ist  day  of  January,  1906, 
as  aforesaid ;  that  he  has  never  resigned  said 
office  as  treasurer  and  ex  officio  collector 
of  said  county,  that  be  Is  not  dead  and  has 
never  abandoned  said  office,  and  tbat  no  va- 
cancy in  said  office  has  occurred  or  been  cre- 
ated in  any  manner  since  he  qualified  and 
entered  upon  his  duties  as  aforesaid.  Com- 
plainant furth^  sets  out  tbat  certain  charges 
of  official  misconduct  were  filed  against  blm 
with  the  Governor  of  New  Mexico,  whl<^ 
charges  he  sets  ont  in  detail,  and  tbat  the 
Governor  of  New  Mexico,  after  notifying 
tbe  complainant  of  a  bearing  to  be  had  on 
said  cuarges,  proceeded  to  hear  said  t-harges 
and  on  the  3l8t  day  of  August  1905,  tbat  the 
said  Governor  made  an  order  pretending  and 
claiming  to  remove  tbe  plaintiff  from  said 
office  of  treasurer  and  collector  of  said  conu- 
ty;   tbat  said  Governor  issued  and  signed 
a  preteaaded  commission  under  tbe  great  seal 
of  the  territory  of  New  Mexico,  pretending  to 
appoint  and  commission  the  defendant  Josto 
R.  Armljo,  as  treasurer  and  ex  officio  col- 
lector of  said  county  of  Bernalillo  to  fill 
the  pretended  vacancy  claimed  to  have  been 
caused  by  the  attempted  removal  of  the 
plaintiff  from  said  office  and  a  copy  of  said 
commission  so  issued  by  the  Governor  as 
aforesaid  plaintiff  flies  as  an  exhibit  with 
bis  said  complaint   Continuing,  the  plain- 
tiff alleges  tbat  tbe  Governor  of  New  Mexico 
bad  no  lawful  power  or  authorfty  to  bear  or 
determine  the  charges  filed  against  falm  and 
had  no  power  or  authority  to  remove  said 
plaintiff  from  office  and  that  the  action  of 
tbe  Governor  in  so  doing  did  not  create  any 
vacancy  In  said  office.   He  further  alleges 
tbat  tbe  defendant,  Armljo,  by  virtue  of  said 
pretended  appointment  and  commission,  has 
assumed  and  qualified  for  said  office  of 
treasurer  and  ex  officio  collector  of  said 
county  of  Bernalillo  by  taking  tbe  oatb  and 
giving  tbe  bond  required  by  law  and  is  at- 
tempting to  usurp  plaintiff's  rights  to  said 
office  of  treasurer  and  ex  officio  collector, 
and  baa  demanded  possession  of  said  office 
and  tbe  property  belonging  thereto,  which 
said  demand  was  refused  by  the  plaintiff. 
Complainant  further  allies  that  tbe  said 
defendant  threatens  to  take  possession  of 
tbe  said  office  and  tbat  unless  restrained  by 
an  order  of  tbe  court  will  take  forcible  pos- 
session of  the  room  occupied  by  plaintiff  as 
the  treasurer's  office  of  said  county,  and  tbe 
nooks,  tax  rolls  and  other  paraphernalia 
<tf  said  office.  He.furUier  alleges  that  sK 
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tbough  plaintiff,  U  Ita'  the  possession  of 
the  office  and  In  tbe  active  discharge  oC  hUi 
duty,  that  the  defendant  has  brought  no  suit 
b7  quo  wananto  or  otberwiae^  to  test  tte 
title  of  said  office  and  that  the  rights  of 
said  plaintiff  and  defendant  have  never  been 
Judicially  determined ;  but  defendant  threatr 
am  to  seise  tbe  said  offlce^  Inx^s,  papers,  etc, 
bj-  force.  There  are  many  other  all^tkma 
In  the  complaint  with  referoice  to  the  power 
of  ttie  Goremor  to  remove  plaintiff,  and  the 
insolvency  of  the  defendant;-  etc.,  whidi.  In 
our  view,  of  this  ease,  It  Is  not  matnlal 
to  set  out  here.  - 

To  this  complaint  the  defendant  answered, 
setting  up  his  commlsskoi  Issoed  to  him  by 
the  Governor  otNesw  Uexleo,  under  the  great 
seal  of  the  Territory,  which  commission  Is 
In  words  and  figures  fiollowti«,  to  wit: 
"PlaintUrs  Krhlbit  D:  In  the  Name  and  by 
Authority  of  the  United  States  of  America. 
Miguel  A.  Oterot  Qovoiior  of  the  Territory 
of  New  Uexleo.  to  All  to  Whom  lliese  Ftee* 
teits  shall  Come — Greeting:  Whereas,  a  va- 
cancy exists  in  the  office  of  treasurer  and 
er  offldo  collector  of  Bomallllo  county,  New 
Mexico:  Know  ye,  that,  reposing  qtedal 
trust  and  confidence  In  tbe  prndaice,  integri* 
ty  and  ability  of  Jnsto  B.  Armljo,  I  do  her^ 
appoint  and  commission  him  as  treasurer 
and  ex  officio  collector  fOr  BemaUllo  county. 
New  MexloD.  fbr  tbe  territory  of  New  Mexico. 
Tbe  said  Justo  B.  Armljo  Is  therefore  care- 
fally  and  diligenUy  to  diediarge  tbe  duties 
of  said  office  dohig  and  porfoimlng  all 
manner  of  things  thereunto  belonging  in  oom- 
plianoa  with  law;  this  commisaloa  to  con- 
tinue in  force  during  the  term  iwescrtbed  by 
law.  In  testimony  whereof,  I  have  hereunto 
set  my  hand  and-  eiused  to  be  affixed  tbe 
great  seal  of  the  territory  of  New  M^co. 
Done  at  Santa  V6.  this  tblrty-flrst  day  of 
August,  In  the  year  of  our  Lord  one  thousand 
nine  hundred  and  five^  and  of  the  territory 
flfty-flftb,  and  <tf  tiie  Indqiendoice  of  the 
United  States  tbe  one  hundred  and  thirtieth. 
Miguel  A.  Otero.  [Seal.]  By  the  Governor : 
J.  W.  Beyuolds,  Secreteiy  of  the  Territory 
of  New  Mexlca"  Indorsed:  "Filed 'in  my 
office  this  September  27,  ISOC  W.  B.  Oame^ 
Clerk"— end  also  setting  up  this  <iuallflcati(m 
to  said  office  as  required  br  Isv.  The  an- 
swer set  up  numerous  other  mattou  which 
are  Immatnlol  here  for  the  reason  that  the 
plaintiff  filed  a  demurrer  to  said  answer, 
which  demurm  was  overruled  by  tbe  court 
as  to  the  answer,  but  upon  the  theory  that 
a  demurrer  searches  the  entire  record  the 
court  carried  the  same  back  to  the  OHnplalnt 
and  sustained  the  demnrrer  to  tiie  complaint 
ttpaa  the  ground  that  the  complaint  does  not 
state  facte  sufficient  to  ransUtuto  a  cause  of 
action.  And  tbe  plaintiff  electing  to  stand 
on  tbe  complaint,  the  court  rendered  a  final 
Judgment  dlsmlsslDg  the  cause  with  costs, 
to  whitd)  Judgment  plaintiff  encgtte  and  aj^ 
peals  to  tills  court 


The  questlim  before  us,  then.  Is  whether 
or  not  the  complaint  as  filed  hy  the  plalntllC. 
appellant  herein,  states  facta  snfflclrat  to 
constitute  a  cause  of  action  against  the  de- 
fendant Tbe  complaint  seta  out  a  commis- 
sion issued  by  tuo  Governor  of  New  Mexico, 
under  the  great  seal  of  the  territory,  which 
upon  ito  face  recited  that  a  vacancy  existed 
In  the  office  of  treasurer  and  collector  of 
Bernalillo  county,  and  appointing'  thereto 
the  defmdant  Justo  B.  Armljo.  In  the  case 
of  Eldodt  V.  Territory,  10  N.  M.  141,  «l  Paci 
106,  this  court  said,  speaking  through  Orum- 
pa<^er.  Judge:  "Where  one  has  received 
an  appointment  to  a  public  ofiloe  from  the 
anthorl^  Invested  with  pow»  to  make  audi 
an  appointment  and  has  duly  qualified  in 
accordance  with  statutory  requlremento,  tlito 
law  will  presume.  In  tbe  first  Instance;  13uit 
tue  appointment  was  legfd,  and  that  the  ap- 
pototee  Is  the  rightful  Incumbent  of  the  <^oe 
designated  In  the  impolntmenf dting  Oonk- 
lln  V.  Cunningham,  7  N.  M.  446.  SS  Fac.  170, 
It  win  be  seen  that  the  complaint  In  this  case 
sete  out  the  appointment  and  -OHnmlsrimi  of 
the  defendant  and  bis  qnalifl cations  there- 
under. This,  In  our  view,  brings  tbe  case 
squarely  within  tbe  mte  laid  down  ,  by  this 
court  In  the  case  of  Territory  v.  Bldodt  oud 
Ckmklln  V.  Gunnlni^iam,  supra.  It  Uie  com- 
mission of  the  ■Ctovemor  Is  prima  facie  title 
to  any  office  which  the  Governor  Is  Iqr  law 
innpowered  to  fill.  In  cose  a  vacancy-  exists, 
Qiea  It'  must  appear  that  the  appellant 
Hubbell,  under  the  allegations  of  h!to  ctnn- 
plalnt  was  not  euUtied  to  tbe  relief  sought 
for  tbe  couunlaslcHi  so  reciting  ita  prima 
facto  evidence  of  such  vacancy,  and  the  court 
will  not  go  behind  Ite  recitals  In  a  collateral 
proceeding.  If  Annljo  was  the  prima  tecte 
treosurw  and  collectOT  of  Bernalillo  county, 
and  his  right  thereto-  can  only  be  questimed 
by  an  action  in  tiie  iiature  of  quo  warranto 
to  test  his  titie,  and  such  Is  undoubtedly  the 
doctrine  announced  In  the  two  cases  cited, 
then  it  is  Inconceivable  that  ,  one  who  has 
not  the  prima  fUde  right  to  such  office  could 
maintain  a  suit  In  equity  to  enjoin  bim  from 
exercUdng  the  .dutiea  of  said  office  or  from 
obtaining  tbe  paraphernalia,  books,  papers, 
etc,  belonging  to  said  office.  Wtaatevor  we 
may  think  of  the  authority  upon  whlcA  the 
cases  of  Territory  v.  Bldodt  and  GonUln  v. 
Cunningham,  ue  grounded.  It  is  neverthe- 
less true  that  the  principles  of  those  cases 
iULve  become  the  settled  law  of  this  territory 
undra  tiie  decisions  of  tills  court  and  we 
are  loath  to  disturb  tiiem.  While  those  cases 
may  not  be  ujAield  by  tbe  w^ht  of  authority 
dsewhere^  we  bdleve  that  the  doctrine  ct 
these  decMons  should  be  applied,  and  that 
greats  barm  would  be  done  to  the  Interesto 
of  the  pnbUc  in  this  territory  by  orarullng 
tbon  than  by  adhering  to  tbem. 

Upon  the  authority  announced  bi  those 
two  cases,  the  judgment  of  the  low^  court 
to  affirmed,  with  ooato;  and  It  to  so  ordered. 
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VIOIL  T.  BTROUP, 
(Snprenw  Court  of  New  Uezlco.  Hmrch  2, 

looa) 

Appeal  from  District  Court,  Brauallllo 
Comity;  before  Justice  Ira  A.  Abbott 

Bill  by  Eslavto  \lell  against  Andrew  B. 
Stroup.  Judgment  for  defradant,  and  plain- 
tiff appeals.  Affirmed. 

W.  B.  Cbllders,  A.  H.  McMllle.  and  B.  W. 
Dobson,  for  appellant  Nelll  B.  Field,  for 

appellee. 

PER  CURIAM.  For  the  reason  stated  in 
Frank  A.  Hubbell  t.  Juste  Armljo  (decided  at 
this  term)  85  Fac.  1010,  tbe  judgment  of  tlie 
lower  court  will  be  afDrmed;  and  it  la  lo  or- 
dered. 

OA  Wyo.  «K) 

BXG  HORN  LtTHBBR  GO.  T.  DAVIB  et  al. 

(Supreme  Court  of  Wyoming,  Jnne  32,  1900.) 

1.  Ukchanics*  Likitb— Pboceedihos  to  En- 
POBCE— Pleading— Estoppel. 

Id  a  suit  to  foreclose  a  mechanic's  lien,  on 
answer  alleging  that  defendant  demanded  of 
plaintiff  a  statement  of  the  amount  due  for  ma- 
terials, and  was  furnished  a  partial  statement, 
but  not  alleging  that  defendant  was  thereby  mis- 
led to  her  injury,  did  not  present  any  issue  as 
to  whether  plaintiff  was  estopped  to  claim  the 
full  amount  due  him. 

Z  Saub— FinDinoB— SovnonncT  of  Notice 
OF  CsAiu  OF  Lien. 

A  finding  that  a  notice  cln'med  a  lien 
"a^iust  tbe  said  frame  bouse  and  tlie  land  upon 
which  the  said  house  stood**  Implied  that  the 
house  and  land  were  properly  Identified  In  the 
notice. 

&  Writ  of  Bb&ob— Dispositioh  of  Cauob— 

RlVBRaAL— RBMDEBinO  JUDGMENT. 

Where,  tm  netitlon  in  error  in  proceedings 
to  enforce  a  mechanic's  lien,  the  errors  ossl^ed 
are  that  the  findings  of  fact  and  law  are  in- 
sufficient to  support  the  conclusions  of  law  and 
Judgment,  and  that  the  facts  found  entitle  the 

SlaintJff  In  error  to  judgment,  on  reversal,  the 
ndings  covering  all  the  issues,  the  appellate 
court  will  render  judgment,  and  not  remand  the 
cause  for  a  new  trial. 

[Ed.  Note. — For  cases  In  point,  see  voL  3, 
Cent.  Dig.  Appeal  and  Error,  S  4581.] 

On  petition  for  rehearing.  Denied. 
For  former  opIiUon,  see  84  Fac  900; 

Burgesa  ft  Kntcher,  for  plaintiff  in  error. 
W.  B.  Mullen  and  S.  P.  Cadle  (W.  S.  Mebi 
of  counsel),  for  defendants  In  error. 

On  Reheaiing, 

POTTER,  C.  J.  In  the  former  opinion  In 
this  case  (84  Pac.  900),  we  stated  that  It  was 
not  contended  that  tbe  Inclusion  of  the  No- 
Tember  Items  of  plaintiff's  account  In  a  par- 
tial statement  rendered  to  tbe  defendant  San- 
ders and  which  was  paid  by  ber  as  set  forth 
in  tbe  opinion  estopped  tbe  plaintiff  fron 
claiming  a  Hen  for  the  amount  actually  due 
upon  the  account  against  tbe  contractor, 
DuvIb.  And  it  was  further  stated  that  It  was 
not  contended  that  an  estoppel  resulted  from 
the  delivery  to  Mza,  Sanders  by  tbe  contract- 


or of  bia  receipted  1)111  which  bad  been  ob- 
tained in  exchange  for  his  check  which  bad 
no  value  and  was  never  paid,  but  payment  of 
which  upon  Its  prompt  presentation  liad  been 
refused  by  tbe  bank  upon  whom  it  was 
drawn.  It  is  now  Insisted  on  a  petition  for 
rehearing  by  counsel  for  Mrs.  Sanders  that 
the  question  of  estoppel  was  in  tbe  case,  and 
that  coonsel  did  not  intend  to  waive  it.  But 
the  argument  upon  that  subject  is  based  al- 
most entirely  upon  counsel's  understanding 
of  tbe  evidence.  Tbey  say  that  on  tbe  trial 
t>otb  parties  Introduced  evidence,  without  ob- 
jection, bearing  directly  upon  the  question  of 
estoppel,  apparently  forgetting  that  no  part 
of  tbe  evidence  is  in  the  record  before  this 
court  We  liave  only  tbe  pleadings,  findings 
and  Judgment  as  tbe  basis  for  our  considera- 
tion of  the  case,  and,  as  pointed  out  In  the 
former  opinion,  the  pleadings  and  findings  do 
not  establish  an  estoppel  against  tbe  plaintiff. 
The  answer  of  Mrs.  Sanders  alleged  that  on 
January  19,  1006,  she  demanded  of  plaintiff 
a  statement  of  the  balance  due  on  account  of 
materials  used  la  ber  house,  and  was  there- 
upon furnished  with  a  statement  of  the 
November  items  (whleb  bad  not  been  Included 
In  the  receipted  bill  to  Davis)  and  one  other 
item,  which  she  then  paid.  But  it  does  not 
appear  either  by  allegation  of  the  answer,  or 
In  tbe  flndlngs,  that  she  was  misled  In  con- 
sequence of  such  partial  statement  to  her  In- 
jury, or  that  sbe  was  misled  at  all  as  to  the 
actual  facts  and  condition  of  tbe  acconnt 
On  tbe  contrary,  it  appears  from  tbe  flndings 
Uiat  six  days  prior  thereto  Htb.  Sanders  had 
been  notified  that  there  was  $308.40  due  tbe 
trialntiff  from  the  contractor  Davis  for  mate- 
rials used  In  ber  house,  for  which  the  plain- 
tiff claimed  a  lien  on  her  property;  and  It 
is  alleged  In  plaintiff's  reply  that  promptly 
on  the  dishonor  of  the  Davis  ched^,  tbe  plain- 
tiff Informed  Mrs.  Sanders  of  such  dishonor, 
and  that  they  would  look  to  ber  property  for 
payment  of  the  Davis  account  It  will  hard- 
ly be  contended  that  tbe  circumstances  of  the 
check  and  receipted  bill  amounted  to  a  pay- 
ment of  the  acconnt  in  fact;  and  as  there  la 
neither  allegation  nor  finding  that  Mrs. 
Sanders  was  misled  by  reason  of  the  receipted 
bill,  as  well  as  no  allegation  or  finding  that 
fldie  paid  anything  to  the  contractor'in  con- 
sequence thereof,  or,  at  all,  aud  absolut^y 
notlilng  in  this  record  to  show  or  even  indi- 
cate that  sbe  lost  any  remedy,  or  suffered 
any  injury,  by  reason  of  any  of  tbe  facts 
set  out  in  the  answer,  or  embraced  in  the 
findings,  in  connection  with  either  receipted 
bill,  there  Is  no  ground  upon  which  to  hold 
the  plaintiff  estopped  from  claiming  or  en- 
forcing Its  lien.  The  answer  did  not,  in  our 
opinion,  state  sufficient  facts  to  constitute 
an  estoppel ;  and  if  it  be  conceded  that  it  was 
unnecessary  to  plead  It,  and  that  the  facts 
might  have  been  shown  which  would  amount 
to  an  estoppel  under  the  issues  as  framed  by 
tbe  irieadings,  the  record  Calls  to  disclose  any 
sncb-showlng;  and  in  tbe  absence  of  tbe  erl- 
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dence,  or  onj-  finding  ct  facts  sufficient  to 
constitute  an  estoppd  on  account  of  the  cir- 
cumstances above  mentioned,  we  are  not  at 
llber^  to  assnme  that  estoppel  was  proven, 
or  tbat  the  court  failed  to  piua  upon  the  evl- 
denoe  In  that  respect  We  cannot  agree 
with  counsel  for  defendant  In  error  that  the 
Hen  notice  as  idiown  hy  the  findings  was  in- 
sufficient to  support  the  lien.  The  findings 
In  tbat  respect  are  quoted  in  the  former  opin- 
ion, and,  In  onr  opinion,  show  a  sufficient 
notice,  llie  court  found  tiiat  the  noUce  claim- 
ed a  lien  ''against  tiie  aald  frame  house  and 
tlie  land  upon- which  the  said  house  stood,** 
which  finding  Implies  that  the  house  and  land 
were  property  identified  in  the  noUca 

We  perceive  no  reason  for  receding  from 
our  view  tbat  the  flndli^  dearly  show  tbat 
the  November  items  were  charged  to  the 
contractor  upon  his  running  account  for  ma- 
terials furnished  tot  the  Sanders  bouses  and 
ttiat  they  were  sold  and  delivered  to  the  con- 
tmctor  for  that  purpose.  There  is  nothing 
in  the  pleadings  properly  construed  admit- 
ting a  different  stato  of  facts,  nor  do  we  think 
that  the  findings  Insuffldoitly  cover  the  Is- 
sues tendered  the  pleadings.  We  conceive 
it  to  be  unnecessary  to  attempt  to  draw  an  to- 
ference  from  the  pleadli^s  as  to  tbe  reason 
for  Mrs.  Sanders*  payment  of  the  November 
items  and  one  other  Included  In  the  statement 
furnished  her  January  19,  1905.  We  do  not 
Intend  to  attribute  any  Improper  motive  to 
her  in  that  respect,  nor  do  we  understand 
that  there  Is  any  ground  for  so  doing.  It  is 
left  unexplained  on  the  record  here.  It  may 
be  possible  tbat  at  the  time  she  believed  it 
competent  for  her  to  rely  upon  the  receipted 
bin  for  all  the  other  Items,  and  that  she 
might  be  obliged  to  pay  the  items  not  included 
therein;  or  she  might  have  understood  that 
she  alone  was  responsible  for  the  unlnduded 
Items,  but  the  court,  howevw,  found  dif- 
ferently as  to  tbat  matter. 

It  Is  suggested  that  Instead  of  directing  a 
Judgment  upon  the  findings  of  fact  In  accord- 
ance with  our  views  of  the  law,  the  case 
should  be  remanded  for  new  trial.  If  the 
record  authorized  such  a  course  we  would 
be  willing  enough  to  adopt  the  suggestion. 
But  It  does  not.  Counsel  are  mistaken  In 
the  assumption  that  plaintiff  In  error  bas  ask- 
ed merely  for  the  reversal  of  the  order  over- 
mllng  Its  motion  for  new  trial.  The  petition 
in  error  prays  for  a  reversal  and  vacation 
of  the  judgment  as  between  the  plaintiff  and 
the  defendant  Sanders,  nnd  for  Judgment  In 
Its  favor  against  Mrs.  Sanders.  The  overrul- 
ing of  a  motion  for  new  trial  la  not  assigned 
as  error,  nor  Is  each  a  motion  mentioned  in 
the  petition  In  error.  The  errors  assigned 
are  that  the  findings  of  fact  are  wholly  in- 
sufficient to  support  the  judgment  In  favor 
of  defendant  Sanders ;  that  they  do  not  sup- 
port or  warrant  the  conclusions  of  law  num- 
bered 1  and  2 ;  that  said  conclusions  of  law 
are  erroneous  as  based  upon  the  facts  found; 
that  the  Judgment  In  favor  of  defendant  San- 


ders Is  not  supported  1^  Qie  conduslons  of 
law;  that  such  jud^ent  is  contrary  to  law, 
as  baaed  upon  the  findings  of  fact;  and  that 
the  facte  found  oitltle  the  plaintiff  to  judg- 
ment against  said  dtfoidant  We  an  not 
permitted  upon  the  record  to  question  the 
findings  of  fact;  they  seon  to  us  to  cover 
the  lasaes  presented  by  the  Readings,  and  no 
ground  therefore  is  percdved  for  remanding 
the  cause  for  a  new  triaL 
Rehearing  will  be  denied. 

BBARD  and  SOOTT,  JJ.,  omcnr. 


(1«W7«.M0) 

LEWIS  V.  ENGLAND. 
(Suprane  Court  of  Wyomuv.  June  12,  1906L) 
Costs— Wbit  or  Basofr-^TBAiiscBiFr  or  En- 

DBKCE. 

Under  Kev.  St.  1899.  8  4260.  providing  that 
when  a  judgment  is  reversed  the  plaintiff  in  error 
shall  recover  his  costs,  and  that  there  shall  be  tax- 
ed as  part  of  tlie  coats  the  cost  <^  making  tiie  tran- 
script of  evidence  in  the  case,  where  the  evidence 
in  an  action  was  taken  before  a  special  master 
commissioner,  and  be  transcribed  all  the  evi- 
dence, and  costs  were  taxed  therefor  In  the 
court  below,  and  no  further  transcript  was 
made,  the  plaintiff  In  error  Is  not  entitled  to 
costs  for  the  making  of  the  transcript 

On  motion  to  retax  costs.  Denied. 
For  former  opinion,  Bee  82  Pac.  860. 

POTTER,  C.  J.  The  Judgment  of  the  dis- 
trict court  in  this  cause  was  reversed  on  er- 
ror, and  remanded  for  new  trial.  82  Pac 
860.  Counsel  for  plaintiff  In  error  has  filed  a 
motion  for  the  retaxatlon  of  costs  in  this 
court,  by  which  It  Is  sought  to  have  taxed  as 
costs.  In  favor  of  the  plaintiff  In  error,  the 
cost  of  making  a  transcript  of  the  evidence 
in  the  case,  pursuant  to  the  provisions  of  sec- 
tion 4266,  Revised  Statutes  of  1890.  That 
section  provides  that  when  a  Judgment  or 
final  order  la  reversed  the  plaintiff  In  error 
shall  recover  his  costs,  and  that  there  shall 
be  taxed  as  a  part  of  sucb  costs  the  cost  of 
making  the  transcript  of  the  evidence  In  the 
case,  which  is  to  be  computed  at  the  rate  al- 
lowed by  law  for  making  sach  transcript. 

Our  attention  is  called  to  tbe  fact,  which 
was  disclosed  by  the  record,  that  the  evidence 
in  the  case  bad  been  taken  before  a  special 
master  commissioner,  to  whom  the  cause  had 
been  referred  for  that  purpose,  and  It  Is 
shown  by  the  affidavit  of  counsel  for  defend- 
ant in  error,  which  Is  not  controverted,  that 
the  commissioner  took  and  transcribed  all  the 
evidence,  and  that  the  cost  thereof  was  paid 
to  such  commissioner  by  the  parties  by  order 
of  tbe  court  below,  and  tbe  same  was  taxed 
as  costo  in  the  case  In  that  court  And  It  does 
not  seem  to  be  disputed  that  such  evidence 
was  transcribed  and  returned  to  the  court 
below  before  hearing  and  judgment,  and  that 
at  the  time  of  judgment  tbe  transcription  of 
th^  evidence  was  among  the  papers  filed  In 
the  case  as  a  part  of  the  commissioner's  re- 
port The  cause  was  heard  and  determined 
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in  the  district  court-  riptin  tbe  report  of  th« 
commifisioner  In  connection  with  sucb  evi- 
dence. It  doea  not  appear  tliat  any  subse- 
quent or  otlier  transcription  of  the  evidence 
was  made  for  Incorporation  to  the  bill  of  ex- 
ceptions, bnt  It  is  claimed  on  the  contrary 
that  all  the  costs  of  the  transcript  appearing 
in  :the  bill  wer6  included  In  the  commla- 
sloner^s  -ehar^.  and,  there  being  no  difEerent 
showing,  we  think  It  la  faJrlj  dedndble  from 
the  record  that  the  transcript  of  the  evidence 
contained  In  the  bill  of  exceptions  is  that 
which  was  made  and  filed  with  the  district 
court  by  the  Gommlsaloner. 

The  object  of  the  provision  contained  In 
s^ion  4266,  as  to  the  cost  of  mailing  a  tran- 
script of  tbe  evidence,  is,  in  our  opinion,  the 
secnrlng  to  a  plalntia  in  error  In  case  of  re- 
vmal  his  costs  incurred,  in  the  reepect  stated, 
in  making  up  a  record  for  a  review  in  this 
court  of  tlie  Judgment  or  final  order  com- 
plained of.  The  coat  of  transcribing  the  evi- 
dence will  usually  be  Incurred  In  the  prepara- 
tion of  ttie  bill  of  exceptions,  as  the  statute 
now  provides  that  the  original  papers,  neces- 
sarily inclusive  of  the  bill  if  there  t>e  such  a 
paper  in  the  case,  shall  be  sent  to  iJiIs  court, 
Iftstead  of  a  transcript  thereof;  and  before 
the  enactment  of  the  existing  statute,  tt  was 
.permissible  to  bring  tbe  original  bill  here  as 
part  of  the  record  If  so  deidred.  And  it  may 
be  said  generally  that,  where  the  fact  la 
made  to  appear  that  the  transcript  of  the  evi- 
dence was  procured  by  the  plalntllf  in  error 
for  the  purpose  of  Incorporating  It  in  the  bill 
of  exceptions,  without  which  the  points  raised 
would  not  be  entitled  to  consideration,  and 
the  bin  containing  sucb  transcript  is  properly 
brought  Into  the  record  In  this  court,  tbe  cost 
of  making  the  transcript  will  be  taxable  as 
part  of  the  costs,  under  secUon  4266,  In  the 
cdse  of  a  reversal  of  the  Judgment,  except  as 
to'  such  part  If  any,  of  tbe  cost  thereof 
which  may  clearly  appear  to  have  been  un- 
necessary. In  this  case,  however,  llie  plaln- 
tltf  In  error  was  not  put  to  tbe  expense  of 
obtaining  a  transcript  of  the  evidence  In  or- 
der to  prepare  her  bill  of  exceptions.  It  had 
been  transcribed  and  filed  as  a  necessary  part 
of  the  commissioner's  report,  and  tbe  expense . 
thereof  was  taxed  as  costs  In  tbe  court  below; 
atad  It  is  dalmed  by  counsd  for  defendant  in 
error,  that  the  latter  has  already  paid  one-half 
of  that  expense.  Tbe  cost  of  tbe  transcript  In 
this  case,  therefore,  does  not  come  within  tbe 
provisions  of  section  4266,  as  we  understand 
its  object  and  meaning.  It  Is  wlthfn  the  pow- 
er and  province  of  the  district  court  to  make 
the  proper  order  adjusting  the  ultimate  lia- 
bility of  the  parties  for  the  expense  of  tbe 
transicript,  as  sucb  expense  was  included  In 
the  commissioner's  charges,  and  properly  so, 
and  is  entered  as  part  of  the  costs  in  that 
court 

Upon  the  grounds  stated,  tiie  motion  to  re- 
tilx  costs  will  be  denied. 

'B£AAD  and  SOOTT,  JJ.,  concur. 


■    OS  Wto-  1) 

POINTER  V.  JONES. 
(Supreme  Conrt  of  W;omme.   June  12.  1906.) 

1.  Just— Right  to  Trial  bt  Jitbt— Tkiai. 
Betore  Justice  of  the  Peace— Statutobt 

PBO  VISIONS, 

Rev.  St.  1899,  |  4S75,  tnovides  that,  after 
issue  being  joined  in  an  action  before  s  justice 
ot  the  peace,  either  party  may  demand  a  trial 
by  a  jurv  of  six  persons  on  first  paying  to  tbe 
justice  the  jury  fees  in  advance.  Section  4370 
provides  that,  whenever  the  justice  ohall  be 
satisfied  that  a  jury,  after  bein;  out  a  reason- 
able time,  cannot  agree  on  their  verdict,  be  may 
discharge  them  and  issue  a  new  venire,  onless 
the  parties  consent  that  the  jnstice  may  render 
judgmenL  Sections  4381,  4382,  provide  that,  if 
the  jury  be  unable  to  agree,  proceedings  riiall 
be  in  all  respects  as  t^Mn  the  return  of  a  som- 
mons.  Section  43S3  provides  that  when  tbe 
jury  shall  be  unable  to  agree  on  tbe  verdict  tbe 
same  compensation  shall  be  paid  them  by  the 
party  calling  the  Jury  Sa  upon  rendering  a  ver- 
dict. Held,  that  where  tbe  Jury  at  a  first  trial 
failed  to  a^e,  or  the  jurors  were  paid  from  a 
sum  deposited  by  the  defendant,  who  had  de- 
manded the  jurv,  and  the  defendant  failed  to 
appear  at  the  date  to  which  the  trial  was  ad- 
journed, the  justice  properly  txlei  the  eanse 
without  impaneling  a  new  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Jury,  %  184.] 

2.  Justices  or  the  Peace— Docket — Stttfi- 

CIENCY  of  ENTRT— DISAOBEBHENT  BT  JUBT. 
An  entry  In  ttie  docket  of  a  justice  of  the 
peace  stating  tlut  tlie  Jury  retnriMd  a  verdict 
of  disagreement  was  sumciept  to  show  that  the 
justice  was  satisfied  that  the  Jury  could  not 
agree  on  their  verdict  after  having  lieai  ont  a 
reasonable  time. 

3.  Save— Review  of  Pboceeoukm— Vf^or  or 
Ebbob—Biix  of  Exceptions. 

Any  error  In  discharging  a  Jury  in  a  trial 
before  a  justice  of  tbe  peace  for  a  disi^reement 
could  not  be  considered  on  writ  of  error.  In  the ' 
absence  of  a  bill  of  exceotiona  showing  an  ex-  ~ 
ception  to  the  order. 

4.  Sams  —  Dookxt  — •  Natuke  of  Plaiktiff*8 

DEUANn. 

An  entry  in  the  doAet  of  a  Justice  of  the 
peace,  referring  to  the  written  petitioa  of  tbe 
plaintiff  on  file  In  the  cause.  Is  a  sufficient  com- 

Eliance  with  Rev.  8t  1889,  S  4330,  requiring 
im  to  enter  in  his  docket  a  brief  statement  w 
'the  nature  of  plaintiflTs  demand  and  the  amoont 
'claimed. 

5.  Same—Pboobss. 

An  entry  In  a  docket, of  a  justice  of  tbe- 

'peace  stating  that  summons  waa  issued'  direct- 
ing defendant  to  appear  and  answer  at  a  cer-, 
tain  time,  stated  In  the  entry,  sufficiently  showed 
the  particular  nature  of  the  process  issued, 

{Sid.  Note.— For  cases  in  point,  see  voL  81, 
Cent.  Dig.  Justices  of  the  Peaces  ,S  454.] 

6.  Samb-^Appea;8ance. 

The  objection  that  the  docket  of  a  josttce 
of  the  peace  does  not  sufficiently  state  the  par- 
ticular nature  of  the  process  issued  in  an  ac- 
tion is  not  available  to  the  defendant,  where  he 
appears  and  files  an  answer  without  objecting' 
to  the  BummooB  issued. 

[Ed.  Note. — ^For  cases  In  p<^nt  see  voL  31* 
Cent  Dig.  Justices  of  the  Peace,  I  268.] 

7.  Sau^-Refebgnce  to  Arsweb. 

The  failure  of  a  justice  of  the  peace  to 
make  reference  in  hia  docket  to  the  written 
answer  filed  by  defendant,  as  required  by  Rev. 
St.  1890,  $  4341,  is  not  jurisdictional  error; 
tbe  answer  having  beoi  in  fact  filed. 

[Ed.  Note. — For  cases  in  ppint,  see  voL  81, 
Cent  Dig.  Justices  of  the  Peace,  (-455.] 
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&  Sahi>— Affeabancv  of  Partibs. 

An  entry  in  the  docket  of  a  justice  of  the 
peace,  reciting  that  the  case  was  called  at  an 
hour  named,  and,  after  waiting  one  full  honr, 
defendant  came  not,  but  made  default,  and 
plaintiff  appeared  in  person  and  by  attorney, 
waa  sufficient  to  show  that  the  plaintiEE  ap- 
peared within  the  hour,  as  required  by  Rev.  St. 
1800,  {  4374. 

9.  Same  —  Wara  ov  Ebbob  —  Dibpobition  o» 

Cause. 

The  failure  of  the  district  court,  on  af- 
firmance of  a  judgment  of  a  justice  of  the  peace, 
to  order  the  clerk  to  certify  the  decision  to  the 
justice  or  to  award  execution  out  of  the  district 
court,  as  required  by  Rev.  St.  1809.  S  4271,  does 
not  vitiate  the  jndsment  of  affirmance. 

Error  to  District  Court,  Sheridan  County; 
Carroll  H.  Fannelee,  Jndga. 

Action  by  B.  D.  Jones  against  Charlra 
W.  Pointer.  From  a  jadgment  In  favor  of 
plaintiff,  defendant  brings  error.  Affirmed. 

M.  B.  Gampltn,  for  plaintiff  In  error.  Bur- 
gesa  &  Kutcher,  for  defendant  in  arror. 

POTTER,  O.  J.  This  action  was  original- 
ly brought  before  a  justice  of  the  peace  In 
Sheridan  county  by  R;  D.  Jones  against  Chas. 
W.  Pointer,  and  a  Judgment  was  rendered 
tn  favor  of  the  plaintiff.  For  the  purpose  of 
obtaining  a  review  of  the  judgment  the  de- 
fendant filed  a  petition  in  error  in  the  dis- 
trict court  Bitting  within  and  for  said  coun- 
ty, and  that  court,  upon  a  bearing,  affirmed 
the  Judgment  -  From  that  judgment  of  af- 
firmance, the  cause  is  brought  to  this  court 
on  error. 

A  final  Judgment  of  a  justice  of  the  peace 
may  be  taken  to  the  district  court  of  •  the 
coun^  either  by  appeal  or  by  proceedings  in 
error.  Rev.  St  1899,  §  4397.  And  In  aU 
cases  tried  by  or  without  a  jury  before  a 
justice  oi  the  peace  either  party  may  except 
to  the  opinion  of  the  Justice  upon  any  ques- 
tion of  law  arising  during  the  trial  of  the 
cause;  and  when  either  party  shall  allege 
such  exception,  the  justice  is  required  to 
sign  and  seal  a  bill  containing  such  excep- 
tions. If  truly  alleged,  with  the  point  decided 
so  that  the  same  may  be  made  part  of  the 
record  In  the  cause.  Rev.  St  1809,  f  4384. 
There  Is  no  bill  of  exceptions  In  the  record, 
nor  does  It  appear  that  any  exception  was 
taken  to  any  ruling  of  the  Justice  of  the 
peace.  Hence,  the  petition  In  error  filed  In 
the  district  court  did  not  present  for  consid- 
eration any  ruling  or  decision  of  the  Justice 
to  which,  as  a  condltltm  precedent  to  its 
review  on  error,  an  exception  duly  preservifed 
by  bill  would  be  required.  But  the  plaintiff 
In  error  challenged  by  his  petition  In  error 
the  Judgment  rendered  by  the  Justice  upon 
the  ground,  among  others,  that  It  was  ren- 
dered without  JnrlsdlctloB,  as  shown  upon  the 
face  of  the  record.  And  we  are  not  pr^red 
to  hold  that  such  an  objection  apparent  upon 
the  record  may  not  be  presented  by  petition 
in  error  without  a  bill  of  exertions,  or  tiiat 
error.  If  any,  manifest  upon  the  face  of  the 
judgment  of  a  Justlp?  of  the  peace.  Is.  not  re- 
.i^iesrabie  on  petyi^Jn  ejrw  withont  a.  bill 


or  even  in  the  absence  of  an  exception  to  the 
judgmmt  Without  Bpedfically  deciding  that 
question.  It  may  be  conceded  for  the  purposes 
of  this  case  that  an  error  of  the  character 
mentioned  is  reviewable  in  the  district  court 
on  error  without  a  bill;  for  we  are  convinced 
tliat  the  record  discloses  no  error,  Jurisdic- 
tional or  otherwise. 

The  docket  of  the  justice  discloses  the  fol- 
lowing  particulars.   October  8,   1904,  tho 
plalnUff,  by  his  attorney,  filed  a  petition 
setting  forth  his  cause  of  action  against  the 
defendant  and  summons  was  Issued  forth- 
with and  placed  in  the  hands  of  the  sheriff 
for  service,  directing  the  defraidant  to  appear 
and  answer  October  7,  1904.  at  2  o'clock: 
p.  m.   October  4, 1804,  summons  was  return- 
ed by  tbe  bherlff,  properly  Indorsed,  and 
filed,  showing  due  service  upon  the  defendant 
on  October  3, 1904,  at  4:40  p.  m.   October  7, 
1901,  at  2  o'clock  p.  m.,  the  cause  was  called, 
all  parties  being  present  and  tbe  cauae  was 
continued  to  October  a  1904,  at  0:30  a.  m., 
on  motion  of  the  defendant  with  the  consent 
of  the  plahitlff.   October  8,  1004.  at  0-.30  a. 
m.,  the  cause  was  called,  all  parties  being 
present  and  defendant  made  application 
for  Jury  and  depraited  $6  cash  for  same. 
The  docket  then  recites  the  drawing.  Im- 
paneling, and  swearing  of  tlie  Jury,  and  that  at 
8  o'clock  p.  m.  of  tbe  same  day  the  case  was 
called  for  trial,  all  partis  being  present  and 
represented  by  attorn^;  that  witnesses  were 
examined,  tbe  cause  argued  to  the  jury  by 
the  attorneys  for  the  respective  parties  at 
the  close  of  the  testimony,  and  submitted  to 
the  Jury  for  a  verdict  whereupon  a  bailiff 
was  sworn  to  take  charge  of  tbe  jury;  and 
that  "after  being  out  atmut  three  hours  the 
Jury  returned  a  verdict  of  disagreement 
which  was  accepted  by  the  court  and  the 
JnrtHS  given  $1  each  and  discharged.  This 
case  is  now  set  for  trial  by  agreement  on 
October  31, 1904,  at  10  o'clock  In  the  forenoon 
at  this  office."   An  entry  appears  In  the  dock- 
et as  follows:   "Oct  31,  1904,  10  o'clock  a. 
m.   Case  called.  After  waiting  one  full 
hour,  defendant  came  not,  but  made  default 
Plaintiff  appeared  in  person  and  attorney, 
Chas.  A-  Kutcher.   B.  D.  Jones  duly  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  and  testified  In  uis  own  behalf. 
-From  the  evidence  the  court  finds  that  the 
I^aintlff,  R.  T>.  Jones,  has  sustained  damages 
at  the  hands  of  Chas.  W.  Pointer,  defendant, 
equal  to  the  sum  of  $195.  It  is  now  therefore 
ordered  and  adjudged  by  this  court  that  the 
plabitlff,  R.  D.  Jones,  have  and  recover  from 
defendant,  Chas.  W.  Pointer,  the  sum  of  $105, 
together  with  tbe  costs  of  this  action,  herein 
taxed  at  $26.85."  Among  the  pf^wrs  In  the  case 
returned  by  the  justice  to  the  district  court 
appears  a  verified  petition  of  the  plaintiff  in 
writing,  filed  In  tiie  office  of  tbe  Justice  Octo-. 
ber  3,  1004,  a  written  and  verified  answer 
filed  by  the  defendant  with  the  Justice  Octo- 
ber 8,  1904,  and  plaintlfTs  reply  In  writing 
filed  with  the  Justice  on  the  some  day.  The 
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petition  shows  that  the  action  was  brought 
to  recover  damages  In  the  sum  of  $1M  for 
personal  injuries  Inflicted  upon  the  plaintift 
by  the  defendant  The  answer  contains  a 
general  denial,  and  a  separate  defense  al- 
leging ttant  as  to  the  matters  charged  against 
the  defendant  In  the  petition  he  acted  In 
self-defense,  and  was  justified  in  the  acts 
charged.  The  reply  denies  generally  the  al- 
legations of  the  special  defense  set  np  In 
the  answer. 

Upon  the  facts  appearing  by  the  record 
as  aforesaid.  It  Is  contended  that,  as  a  Jury 
had  been  demanded  by  the  defendant  and  the 
jury  fee  deposited,  ihe  justice  was  without 
jnilsdlctlon  to  try  the  cause  without  a  jury, 
notn'Ithstandlng  that  a  jury  had  once  been 
called  to  try  the  cause  and  had  been  dis- 
charged upon  their  disagreement,  to  whom 
the  deposited  jury  fee  bad  been  paid,  and 
notwithstanding  the  defendant's  failure  to 
appear  at  the  time  set  by  agreement  for  an* 
other  trial.  In  the  first  place,  In  respect  to 
this  contention,  we  are  not  clear  that  the 
failure  or  refusal  of  a  Justice  in  any  case 
to  call  a  Jury  upon  a  demand  therefor  would 
be .  Jurisdictional  error,  or  that  the  point 
could  be  raised  on  error  without  first  present- 
ing the  objection  in  some  form  to  the  Jus- 
tice and  preserving  an  exception  to  bis  ruling 
thereon.  In  this  case  it  seems  that  the  ques- 
tion was  attempted  to  be  raised  by  a  motion 
to  vacate  the  Judgment,  which  was  Sled  with 
the  justice  more  than  five  months  after  the 
Judgment  was  rendered,  and  after  the  filing 
of  the  petition  In  error  in  the  district  court; 
but  it  does  not  appear  that  the  motion  was 
ever  acted  on  by  the  justice,  or  even  presented 
to  him  for  consideration,  otherwise  than  by 
its  mere  flllng.  Waiving  the  question  thus 
suggested,  we  are  satisfied  that  the  circum- 
stances disclosed  by  the  record  did  not  en- 
title the  defendant  to  a  trial  by  Jury  on  the 
day  when  the  case  was  finally  tried,  and  the 
Judgment  complained  of  rendered. 

It  is  provided  by  section  4376,  Rev.  St 
1809,  that  whenever  the  Justice  shall  be  satis- 
fled  that  a  jury  sworn  In  any  cause  before 
him,  after  having  been  out  a  reasonable  time, 
cannot  agree  on  their  verdict  he  may  dis- 
charge them  and  Issue  a  new  venire,  unless 
the  parties  consent  that  the  justice  may  ren- 
der judgment  Counsel  for  plaintiff  in  error 
relies  upon  that  provision,  and  contends  that 
after  a  jury  has  t>een  demanded,  and  the 
jury  fees  deposited,  the  justice  Is  deprived  of 
power  to  render  judgment  without  the  verdict 
of  a  jury,  unless  the  parties  consent  thereto, 
and  that  in  such  case,  where  a  jury  to 
whom  the  case  has  been  submitted  are  dis- 
charged upon  their  disagreement  the  only 
authority  of  the  justice  In  the  premises,  un- 
less the  parties  consent  otherwise.  Is  to  IsBua 
a  venire  for  another  jury,  without  a  renewed 
demand  for  a  Jury  or  the  further  deposit 
of  Jury  fees.  The  section  relied  on  must,  , 
however,  be  read  and  ctmstraed  In  connectioo 
with  succeeding  sections  of  the  same  chapter.  ] 


In  sections  4381  and  4382  provision  Is  made 
for  granting  a  new  trial  upon  certain  gronzids 
after  the  verdict  of  a  jury;  aud  the  last 
clause  of  section  4382  reads  as  follows:  "If 
the  new  trial  shall  be  granted,  or  the' Jury 
be  unable  to  agree,  the  proceedings  shall  be 
in  all  respects  as  upon  the  return  of  the  sum- 
mons." Section  4383  Is  as  follows:  "Upon 
the  verdict  being  delivered  to  the  justice, 
and  before  judgment  being  rendered  thereon, 
each  Juror  shall  be  entitled  to  receive  $l 
which  shall  be  taxed  in  the  cost  bill  against 
the  losing  party.  When  the  jury  shall  be 
unable  to  agree  upon  a  verdict,  the  same 
compensation  shall  be  paid  them  hy  the  party 
calling  the  jury,  and  the  same  shall  be  taxed 
in  the  cost  bill  against  the  losing  party." 
Section  4375  which  authorizes  a  jury  trial 
provides  that,  after  Issoe  be  Joined,  either 
parity  may  demand  that  the  action  be  tried 
by  a  Jury  of  six  persons,  on  first  paying  to 
the  justice  the  Jury  fees  In  advance.  Gon- 
strulug  these  several  provisions  together,  we 
think  It  la  not  dlfltenlt  to  arrive  at  a  dear 
understanding  of  their  meaning  and  effect. 
It  should  be  remembered  that  jurors  In  dvll 
eases  before  justices  of  the  peace  are  not 
paid  1^  the  county,  as  are  jurors  In  district 
courts,  and  the  on^  prorlslons  for  tiie  pay- 
ment of  their  fees  are  those  above  mentioned. 
It  Is  clear  that  the  jury  fees  required  to  be 
paid  In  advance  to  perftet  the  demand  tm  a 
jury  In  the  justice's  court  are  the  feea  for 
a  single  jury,  viz..  96.  When  the  Jury  wham 
he  unable  to  agree,  It  Is  the  duty  of  the  party 
calling  them  to  pay  their  compensation,  and 
he  may  no  doubt  do  so  without  resort  to  llie 
fees  deposited,  allowing  the  latter  to  remain 
with  the  justice  for  another  Jury;  and  In 
such  case  the  justice  might  and  probably 
should  summon  another  jury,  unless  the  par- 
ties consent  that  be  may  render  judgment. 
Where,  however,  the  party  calling  the  Jury 
fails  to  pay  them  upon  their  disagreement, 
hut  allows  the  justice  to  use  the  deposit  for 
that  purpose,  which  would  clearly  be  his  duty 
In  such  case,  another  deposit  would  be  neces- 
sary to  require  the  calling  of  another  Jury. 
The  provision  of  section  4382,  that  if  the 
jury  be  unable  to  agree  the  proceedings  shall 
be  in  all  respects  as  upon  the  return  of  the 
summons,  seems  to  contemplate  the  necessity 
of  a  demand  of  another  Jury  if  one  be  de- 
sired; though  doubtless  such  a  demand 
should  be  understood  as  made  where  the  par- 
ty himself  pays  the  disagreeing  Jury,  leav- 
ing the  advance  deposit  intact  in  the  hands 
of  the  Justice.  In  the  case  at  bar  It  does  not 
appear  that  the  defendant  paid  the  fees  of 
the  jury  otherwise  than  by  permitting  the 
justice  to  pay  them  with  the  money  depoa- 
Ited,  nor  is  It  contended  that  he  did  pay  than 
except  in  that  manner;  and  it  became  the 
duty  of  the  justice  to  pay  their  fees,  as  we 

I understand  from  the  record  he  did,  hy  using 
the  advance  d^oslt  for  that  purpose.  A 
new  demand,  or  at  least  a  new  deposit  of 
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Jury  fewt,  wag  necessary  to  entitle  the  defend- 
ant to  another  jury  trial.  No  such  demand 
or  deposit  having  been  made,  the  Justice  was 
authorized  to  hear  and  determine  the  cause 
without  a  jury. 

It  Is  next  objected  that  the  docket  entries 
are  InsnflScient  to  show  a  disagreement  of 
the  jury.  The  entry  is,  of  course,  Inaccurate 
In  stating  that  the  jury  returned  a  verdict 
of  disagreement  Instead  of  reciting  their 
iuabllity  to  agree  npon  a  verdiM;  bat  we 
thlulE  thie  meaning  Is  evident,  and  that  the 
entry  Is  sofflclent  to  show  that  the  justice 
was  satisfied  that  the  jury  could  not  agree 
upon  their  verdict  after  having  been  out  a 
reasonable  time,  and  Is  sufficient  to  author^ 
ize  the  jury's  discharge:  Further  than  that 
any  error  in  discharging  tiie  jury  oonid  not 
be  considered  in  the  absence  of  a  bill  of  ex* 
ceptlous  fihowlng  an  exception  to  the  order  ak 
the  time. 

It  is  farther  contended  that  the  judgment 
Is  void  upon  Its  face  for  the  reason  that  the 
jastlce  failed  to  enter  In  Us  docbet  "a  brief 
statement  of  the  nature  of  the  plalntUTs 
demand,  and  Oie  amount  claimed,"  as  re> 
quired  by  section  4S30^  Rev.  St  18S9; 
and  It  18  Insisted  that  In  conseqnenee  of 
such  fallnre  the  jurisdiction  of  the  justice 
over  the  anbject-matto-  of  the  action  Is  not 
shown.  While  It  Is  true  that  than  Is  no 
specific  statement  In  the  dodcet  of  the  nature 
and  amount  of  plalntUF's  claim,  there  is  an 
entry  In  the  following  words  on  the  date  of 
the  commencement  of  the  suit:  "Comes  now 
plaintiff  by  his  attorney.  Chas.  A.  Kutcher, 
and  for  a  cause  of  action  against  defendant 
complains  and  alleges  as  Is  set  forth  by  plain- 
tiff's petition  already  filed  In  the  case."  Con- 
ceding that  the  record  of  the  justice  should 
show  jurisdiction,  and  that  a  failure  in  that 
respect  would  authorize  a  reversal  of  the 
judgment,  it  is  clearly  suffldent  on  error 
if  the  jurisdiction  appears  from  the  entire 
record.  And  where,  as  in  this  case,  plaintiff 
files  a  written  petition  at  the  commencement 
of  the  case,  stating  a  cause  of  action,  and 
claiming  an  amount  within  the  jurisdiction 
of  the  Justice,  and  such  petition  is  referred 
to  by  an  entry  In  the  doctcet  as  setting  forth 
the  plaintiff's  cau^e  of  action  or  demand,  the 
absence  of  a  more  definite  statement  by 
docket  entry  of  the  nature  and  amount  of 
plaintifTs  claim  Is  not  in  our  opinion  ground 
for  reversal.  Straiey  v.  Payne,  43  W.  Va. 
185,  27  S.  E.  859 ;  Mlesemer  v.  Trout.  17  Pa. 
Co.  Ct  R.  317;  Coffee  v.  Chippewa  Falls. 
86  Wis.  121;  Balzer  v.  Lasch,  28  Wis.  268; 
Campbell  v.  Babbitts,  63  Wis.  276,  10  N.  W. 
400 ;  Jones  v.  Hunt,  00  Wis.  109,  63  N.  W.  81 ; 
Pinnk  Road  Co.  v.  Parker,  22  Barb.  (N.  Y.) 
823 ;  12  Eney.  PI.  &  Pr.  753,  754.  The  pe- 
tition is  a  part  of  ttie  record  of  the  case,  and 
it  is  not  perceived  why  It  may  not  be  con- 
sulted to  ascertain  whether  the  case  Is  one 
within  the  jurladictlon  «f  the  Justice  where 


the  judgment  Is  assailed  on  error  for  want 
of  Jurisdiction. 

The  objection  that  the  justice  did  not 
enter  In  his  docket  the  particular  nature  of 
the  process  issued  Is  not  warranted  by  the 
facts.  Ad  entry  In  the  docket  state:]  tliat 
summons  was  Issued  directing  defendant  ttf 
appear  and  answer  at  a  certain  time  stated 
in  the  entry,  and  a  summons  is  a  writ  spe- 
cially provided  for  by  the  statute.  But  that 
objection  would  not  In  any  event  be  available 
to  the  plaintiff  in  error,  since  be  appeared  In 
the  action  and  filed  an  answer,  without  ob- 
jecting to  the  summons.  The  failure  of  the 
justice  to  make  reference  In  his  docket  to 
the  written  answer  filed  by  the  defendant  as 
required  by  section  4341,  Revised  Statutes.  Is 
not.  In  oar  opinion,  jurisdictional  error.  The 
answer  was,  In  fact,  filed,  and  returned  as 
one  of  the  papers  In  the  cause. 

It  is  earnestly  contended  that  the  judg- 
ment of  the  justice  Is  void  on  the  ground  that 
the  docket  of  such  officer  does  not  show  af- 
firmatively that  the  plaintiff  appeared  at  the 
time  the  cause  was  set  for  the  second  trial, 
or  within  one  hour  thereafter.  The  statute 
provides  that  "If  either  party  shall  fall  to 
appear  within  one  hour  after  the  time  spec- 
ified for  the  return  of  the  process,  or  after 
the  hour  of  adjournment,  the  justice  shall 
dismiss  the  suit  or  proceed  to  hear  the  proof 
of  the  party  present,  and  render  judgment 
thereon  accordingly,  as  the  case  may  re- 
quire." Rev.  St  1899,  I  4374.  As  sbowD 
attove,  in  the  docket  entry  of  October  81. 
1904,  when  the  cause  was  heard  and  judg> 
ment  rendered.  It  Is  stated  as  follows:  "Oct. 
31,  1904,  10  o'clock  a.  m.  Case  called.  Af- 
ter waiting  one  full  hour,  defendant  came 
not,  but  made  default  Plaintiff  appeared  in 
person  and  attorney."  It  Is  argued  that  this 
entry  does  not  show  plaintiff's  appearance 
or  presence  when  the  case  was  called,  or  at 
any  time  within  the  hour  thereafter,  and  that 
from  all  that '  Is  stated  in  the  entry,  the  • 
plaintiff  may  not  have  appeared  until  after 
the  expiration  of  the  hour.  We  do  not  think 
that  the  entry  Is  to  be  so  construed.  Docket 
entries  of  a  Justice  of  the  peace  are  entitled 
to  receive  a  fair  and  reasonable  construction; 
and,  while  the  entry  In  question  Is  perhaps 
somewhat  obscure,  It  Is,  In  our  opinion,  suf- 
ficient to  show  plaintiff's  presence  at  the 
time  appointed  for  the  trial,  or  at  least  with- 
in the  required  period  thereafter.  Had  the 
entry  as  to  plalntlfTs  appearance  immediate- 
ly followed  the  statement  that  the  case  was 
called,  It  seems  to  be  admitted  that  It  would 
have  been  sufficient  We  think  that  the  pur- 
port and  effect  of  the  entry  as  It  stands  is 
the  same.  The  statement  that  plaintiff  ap- 
peared*  though  following  tiie  entry  of  defend- 
ant's nonappearance.  Is  to  be  understood  as 
referring  to  the  preceding  entry  tliat  the  case 
was  called  at  10  o'clock  a.  m.,  rather  than  to 
the  expression  '*after  waiting  one  full  hour'* 
in  the  (dause  stating  defendant's  failure  to 
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appear.  It  Is  erident  that  the  Justice  had 
in  mind  the  prorlsion  of  the  statute  above 
quoted,  and  his  duty  to  hear  the  proof  of  the 
party  present  at  the  hour  toed  for  trial,  or 
within  the  time  allowed  by  the  statute,  and. 
In  connection  with  the  statement  of  the  date 
and  hour  when  the  case  was  called,  the  in- 
tention is  reasonably  clear  to  record  plain- 
tiff's appearance  at  the  appointed  time.  We 
cannot  agree  with  counsel  for  plaintlfif  in  er- 
ror that  the  entry  shows  that  plaintiff  ap- 
peared after  the  Justice  had  waited  one  full 
hour.  Construing  the  doiiet  entry  fairly 
and  reasonably,  we  think  the  statement  that 
plaintiff  appeared  is  related  to  the  entry 
showing  the  calling  of  the  caae.  Had  tbe 
plaintiff  as  well  as  tbe  defendant  failed  to 
appear  after  the  Justice  had  walted.the  full 
hour,  It  Is  reasonable  to  assume  that  It 
would  have  been  so  stated,  instead  of  mere- 
ly entering  the  fact  of  his  appearance.  The 
statement  in  the  entry  that  the  defendant 
made  default  Is  Inaccurate  except  as  applied 
to  his  nonappearance  on  the  date  set  for 
trial.  The  defendant  had  appeared  to  the 
action,  and  filed  an  answer  which  remained 
on  file.  He  was  not  therefore  In  default. 
But  having  failed  to  appear  on  tbe  adjourned 
day  a  trial  was  authorized  In  bis  absence  by 
hearing  the  proof  of  tbe  plaintiff  who  vaa 
present. 

An  objection  is  urged  to  tbe  Judgment  of 
affirmance,  entered  by  the  district  court,  on 
tbe  ground  that  it  fails  either  to  order  the 
clerk  to  certify  the  decision  to  the  justice,  or 
to  award  execution  out  of  the  district  court, 
as  required  by  section  4271,  Bev.  St  1899. 
That  section  provides  that,  upon  the  affirm- 
ance on  error  in  the  district  court  of  a  judg- 
ment of  a  Justice  of  the  peace,  the  district 
court  shall  render  Judgment  against  tbe 
plaintiff  in  error  for  costs  of  the  suit,  and 
award  execution  therefor,  and  thereupon  or- 
der its  cleric  to  certify  Its  decision  to  the 
.Justice,  BO  that  the  Judgment  affirmed  may 
be  enforced  as  if  such,  proceedings  In  error 
bad  not  been  taken,  or  that  such  court  may 
award  execution  to  carry  into  effect  the 
Judgment  of  the  justice  as  if  the  judgment 
had  been  rendered  In  tbe  district  court  In 
the  case  at  bar  the  district  court  afllrmed  the 
judgment  of  the  justice  and  rendered  Judg- 
ment against  tbe  plaintiff  in  error  for  costs. 
It  does  not  appear  that  an  order  was  made 
awarding  execution  out  of  the  district  court 
for  the  collection  of  the  Judgment  rendered 
against  plaintiff  in  error  by  the  Justice,  or 
that  the  clerk  was  ordered  to  certify  the  de- 
cision to  the  justice.  But  it  is  not  perceived 
that  the  failure  of  the  district  court  to  pro- 
vide for  the  lawful  enforcement  of  the  judg- 
ment affirmed  can  be  regarded  as  either 
vitiating  the  judgment  of  affirmance,  or  aft 
prejudicial  to  the  rights  of  the  plaintiff  in 
error  in  the  present  proceeding,  whicli  is  a 
mere  proceeding  in  error  for  the  review  of 
the  Judgment 

For  tbe  reasons  above  stated,  the  Judg- 


ment of  tbe  district  court  affirming  the  Judg- 
ment of  tbe  Justice  of  the  peace  must  be  af- 
firmed. Counsel  for  defendant  to  error  ask 
that  a  reasonable  attorney  fee  be  taxed  as 
part  of  the  costs  against  the  plaintiff  In  er- 
ror as  provided  in  section  4250,  Rev.  St  1889; 
but  we  think  the  case  should  be  held  wltbln 
the  exception  contained  in  that  section,  and, 
as  therein  provided,  our  Judgment  will 
certify  that  there  was  reafi<niable  cause  ftur 
tbe  proceeding  in  error. 
Judgment  afflmedU 

BBASD  and  SCOTT,  JJ^  concur. 


OS  W70.  m 

FREKBURGH  v.  LAMOUBEUX  et  al. 
(Supreme  Court  of  Wyoming.  June  12,  1906u) 

1'.  SPBCino  PEBTOBUAROE— DBCKEB. 

Defendant,  who  was  the  owner  of  a  cer- 
tain half  lot,  agreed  to  convey  tbe  same  to 
plaintiff  In  conrnderatlon  of  money  and  a  lot 
to  be  selected  by  defendant  from  tbe  lands  of 
plaiotiff.  Defendant  subsequently  conveyed  tbe 
half  lot  to  a  third  person,  and  In  a  suit  by 
plaintllf  for  BpeciSc  performance  it  was  decreed 
that  the  d<>ed  to  ttie  third  person  be  canceled 
and  that  defendant  convey  to  plaintiff.  Held, 
that  the  decree  was  erroneous,  in  that  defendant 
shoald  have  been  required  to  make  the  selec- 
tion within  a  time  to  be  fixed,  and  upon  the 
selection  being  made  tlie  decree  sbonld  have 
required  plaintiff  to  convey  the  lot  and  to  pay 
tbe  money  Gonsideratd<m  provided  tor  in  the  eon- 
tract. 

2.  SaUE— COIfTB&CTS  EinrOBCZABI.li— CKKtAIlf- 
T7— DESCBIPTION  Of  SUBJECT- MATTBa. 

A  cootract  whereby  defendant  agreed  to 
convey  certain  land  to  plaintiff  in  considera- 
tion of  one  lot  of  land  in  a  certain  town,  to  be 
selected  by  defendant  from  the  lands  belong- 
ing to  plaintiff  in  such  town,  was  too  uncer- 
tain' and  indefinite,  as  concerned  the  descrip- 
tion of  tbe  land  to  be  selected,  to  sustain  a  de-' 
cree  for  specific  performance. 

3.  Appeal  —  PamnonnoKB  —  Facts  Nov 
Skowr  bt  Becobd. 

Where,  on  appeal  In  a  suit  for  specific  per- 
formance of  a  contract  to  convey  land,  the  evi- 
dence is  not  In  the  record,  it  will  be  assumed 
that  the  proof  was  no  more  specific  as  to  the 
description  of  tbe  land  in  the  contract  than 
the  description  contained  in  the  petition. 

Error  to  District  Court,  Fremont  Ooimty: 
Charles  W.  Bramel,  Judge 

Action  by  Jules  Lamoureui  against  Lonla 
Poire  and  another,  liecree  In  favor  of  plain- 
tiff, and  defendant  Freeburgh  brings  error. 
Reversed. 

See  81  Pac.  97. 

E.  H.  Fourt  and  N.  B.  Corthe'l,  for  plain- 
tiff In  error.  Gibson  Clark,  for  defwdant 
ii^  error  Jules  Lamoureox. 

BEARD,  J.  This  action  was  oommenced  In 
the  district  court  of  Fremont  county  by 
Jules  Lamoureux,  one  of  the  defendants  in 
error,  against  Louis  Poire  and  the  plaintiff 
In  error,  Phliomine  Freeburgh.  to  set  aside 
a  deed  from  Poire  to  Freeburgh  of  the  west 
one-haif  of  lot  7  in  block  22  of  the  original 
town  site  of  Lander  in  tbe  town  of  Lander, 
Fremont  county,  Wya;  and  to  enforce  tbe 
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spedflc  performaiice  of  an  alleged  contract 
for  the  conveyance  of  said  property  to  Iiamou- 
reux  by  Poire.   The  petition  alleges:  That 
Poire,  being  the  owner  of  the  premises  above 
described,  did,  on  the  1st  day  of  September, 
1S85,  make  an  agreement  with  Ijamoureux 
whereby  Lamonrenx  "promised  In  considera- 
tion of  the  sum  of  five  dollars  and  other  valu- 
able consideration,  to  wit,  one  lot  of  land  In 
said  town  of  Lander,  to  be  selected  by  defMitt- 
aut  Poire  from  the  lands  of.  plaintiff  In  said 
town  and  to  be  conveyed  to  him  the  said  Louts 
Poire  by  plaintiff,  to  convey  said  real  estate 
and  property  to  plaintiff  Jules  Lamoureax 
by  good  and  snlBclent  warranty  deed."  That 
Lamourenx  went  Into  possession  of  the  half 
lot  under  the  contract,  has  ever  since  been 
In  possession  and  has  made  valuable  Im- 
provements thereon  with  the  knowledge  and 
consent  of  Poire,  and  has  paid  the  taxes 
thereon.  That  he  has  demanded  a  deed  from 
Poire  for  the  property  which  he  has  neglect- 
ed and  refnsed  .to  execute,  and  that  he  has, 
at  all  times,  been  ready  and  willing  to  per- 
form his  part  of  said  contract.   The  petition 
then  alleges  that  "Poire  fraudulently  pre- 
tends that  he  has  sold  and  conveyed  said 
premises  to  the  defendant.  Pbllomlne  Free- 
bui^h.  on  a  valuable  consideration  of  $50; 
but  plaintiff  avers  that  said  defendant  Phllo- 
mine  Freeburgh  well  knew  of  all  of  the 
rights  of  plaintiff  la  and  to  said  premises 
before  and  at  the  time  she  received  said  con- 
veyance, and  BO  fraudulently  paid  her  money 
thereon,  If  any  was  paid  by  her."  The  prayer 
of  the  petition  is  that  the  deed  from  Poire 
to  Freeburgh  be  decreed  to  be  void  and  be 
canceled  of  record  and  that  Poire  be  required 
to  convey  the  half  lot  to  Lamoureux.  A 
general  demnrrer  to  the  petition  was  orer- 
mled,  and  the  defendants  filed  separate 
answers.    Poire  denying  the  contract  and 
alleging  that  Lamoureux  was  in  possession 
under  a  verbal  contract  that  he  might  erect 
a.  building  on  tlie  lot  and  use  It  for  a  period 
not  to  exceed  five  years.   Freeburgh  pleaded 
that  she  was  an  innocent  purchaser.  The 
cause  was  tried  to  the  court,  and  a  decree 
entered  canceling  the  deed  from  Poire  to 
Freeburgh,  and  requiring  Poire  to  convey  to 
Lamoureux.   After  the  decree  was  entered 
Poire  died,   and  the  action  was  revived 
against  the  administrator  of  his  estate.  The 
bill  of  exceptions  having  been  stricken  from 
the  record  (12  Wyo.  41,  73  Pac.  fi45)  the  case 
stands  upon  the  question  of  the  sufficiency  of 
the  petition  to  enpport  the  decree.    A  num- 
ber of  objections  to  the  sufficiency  of  the 
petition  have  been  presented  by  counsel,  but 
it  win  not  be  neoesmry  to  ccHiatder  all  of 
them. 

It  Is  contended  that  the  decree  Is  unwar- 
ranted and  Inequitable  in  that  It  does  not  en- 
force the  whole  contract,  and  does  not  re- 
qnlre  Lamonreroc  to  perform  his  part  of 
the  contract  If  the  contract  Is  such  a  one 
aa  a  court  of  equity  should  require  to  be 


si)eclfically  performed  at  all,  the  decree 
should  have  provided  for  its  performance  In 
its  entirety,  as  nothing  Is  shown  to  render 
its  enforcement  Inequitable  or  iinposslble. 
"The  decree,  it  has  been  held,  mnst  bind  all 
the  parties,  for  a  decree  of  specific  perform- 
ance against  the  defendant  Is  erroneous  un- 
less it  requires  of  the  plaintiff  the  perfor- 
mance of  bis  shareof  the  obligations."  26Enc. 
Law,  65,  and  20  Enc.  P.  &  P.  406,  and  cases 
cited  in  notes.  The  fact  that  Poire  had 
neglected  to  select  the  lot  was  not  a  good 
reason  why  the  obligations  to  he  performed 
by  plaintiff  should  not  have  been  required. 
Poire  should  have  been  required  to  make  the 
selection  within  a  time  to  be  fixed  by  the 
court,  that  being  a  condition  precedent  to  the 
duty  of  Lamoureux  to  convey,  and  upon  the 
selection  being  made  the  decree  should  have, 
required  Lamoureux  to  convey  the  lot  so  se- 
lected to  him;  and  it  should  also  have  required 
Lamoureux  to  pay  the  portion  of  the  consid- 
eration which  he  alleges  in  his  petition  he 
was  to  pay  in  money.  These  were  at  least 
concurrent  conditions  to  be  complied  with  by 
Lamoureux  upon  a  conveyance  of  the  half 
lot  to  him  by  Poire.  For  this  reason  alone 
the  decree  as  entered  by  the  district  court  Is 
Inequitable  and  erroneous. 

So  far  we  have  treated  the  contract  as  one 
that  could  be  required  to  be  ^eclfically  per- 
formed. Counsel  for  the  plaintiff  In  error 
contends  that  this  cannot  be  done  because  the 
lot  of  land  to  t>e  conveyed  to  Poire  is  not 
described  with  sufficient  certainty  to  be  cap-  ' 
able  of  identification.  We  have  quoted  the  - 
description  as  contained  In  the  petition  in 
the  first  part  of  this  opinion,  and  it  contains , 
nothing  from  which  the  quantll?  of  land 
to  be  selected  by  Poire  or  the  dimensions  of 
the  lot  can  be  determined. .  It  is  argued, 
however,  that  the  description  as  given  is 
sufficient  because  Poire  had  the  right  under 
the  contract  to  select  the  lot  and  that,  by 
such  selection,-  it  would  become  certain;  and 
that  the  rule  that  "that  Is  certain  that  can 
be  made  certain"  applies.  But  the  diffi- 
culty here  Is  not  in  applying  a  description 
which  is  sufficiently  definite  to  the  lands  of 
Lamoureux,  but  It  Is  in  the  description  itself. 
If  the  dimensions  of  the  lot  or  the  quantity 
of  land  to  be  selected  had  been  stated  in  the 
contract,  and  all  that  remained  to  be  done 
to  Identify  the  lot  was  to  apply  the  descrip- 
tion to  such  part  of  the  lands  of  Lamoureux 
as  Poire  should  select,  tbat  could  be  done 
and  the  land  to  be  conveyed  definitely  de- 
termined. But  in  this  contract,  as  It  Is  stated 
in  the  petition,  the  dimensions  of  the  lot  are 
not  mentioned,  nor  Is  reference  made  therein 
to  any  other  fact  from  which  they  can  be 
ascertained.  To  warrant  a  court  of  equity 
in  requiring  the  specific  performance  of  a 
contract,  the  contract  "must  be  so  certain 
that  the  court  can  require  to  be  done  the 
specific  thing  agreed  to  be  done."  Godschalk 
T.  Fulmer,  170  III.  64,  61  N.  B.  852.  And 
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where  the  contract  Is  for  the  coDv^ence  of 
land  the  description  "must  be  sufficient  to 
flx  and  comprehend  the  property  which  Is  the 
subject  of  the  transaction,  so  that,  with  the 
assistance  of  external  evidence,  the  descrip- 
tion, without  being  contradicted  or  added  to, 
can  be  connected  with  and  applied  to  the 
very  property  intended  and  to  the  erclusion 
of  all  other  property."  Ryan  v.  U.  S.,  136 
U.  S.  te,  10  Sup.  Ct.  913,  34  L.  Ed.  447.  But 
external  evidence  is  inadmissible  for  the 
double  purpose  of  describing  the  land  and 
then  applying  the  description.  Halsell  t. 
Renfrow,  14  Okl.  GT4.  78  Pac.  118,  and  cases 
there  cited.  Tested  by  these  rules  the  de- 
scription contained  in  this  contract  is  too 
uncertain  and  Indeflnlte  to  suatatn  a  decree 
for  Bpeclflc  performance.  Whether  the  con- 
tract as  shown  by  the  evidence  introduced  at 
the  trial  was  more  definite  in  any  particular 
than  the  statement  of  It  contained  In  the 
petition  we  cannot  determine  as  the  bill  of 
exceptions  has  been  stricken  from  the  recwd. 
We  must  assume  that  the  proof  was  no  more 
specific  than  the  statements  of  the  petition, 
and  cannot,  therefore,  modify  the  decree  as 
herein  Indicated. 

The  Judgment  of  the  district  court  Is  re- 
versed and  the  case  remanded  for  such 
proceedings  as  may  be  deemed  proper  upon 
the  record.  The  plaintiff  In  error  will  re> 
cover  her  costs  In  this  court  with  the  excep- 
tion of  those  connected  with  the  bill  of  ex- 
ceptions and  the  proceedings  herein  In  the 
striking  of  the  bill  from  the  record.  The 
costs  growing  out  of  the  motion  to  strike  the 
bill  from  the  record  will  be  taxed  to  the 
plaintiff  in  error. 

Reversed. 


POTTBR,  O.      and  SCOTT,  concur. 


(IS  W70.  S4) 

HEGHT  T.  SHAEFER  (CAREY.  Intervener.) 
(Supreme  Court  of  Vi^oming.  June  26,  1006.) 

L  WTTNXSSn  —  COMPETENOT  —  TbANSACTION 

WITH  Deceased  Prbson. 

One  seeking  to  establish  a  parol  gift  causa 
mortis  Is  not  competent  to  prove  the  gift  as 
against  the  executor  of  the  deceased  donor ;  Rev. 
St.  1800,  S  3GS3,  prohibiting  a  party  from  tesU- 
fying  when  the  adverse  party  is  nn  executor. 

[Ed.  Note. — For  cases  In  nolnt,  see  vol.  50, 
Cent.  Dig.  Witneaaes,  {  651.1 

2.  Gifts — Causa  Mobtis— Reqxtisiteb. 

To  constitute  a  gift  causa  mortis  there 
must  be  a  manifest  intention  of  the  owner  to 
give,  a  subject  capable  of  passing  1^  delivery, 
and  an  actual  delivery  at  the  time,  In  contem- 
plation of  death. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Gifts,  f,  104.] 

8.  Same— Evidence— A  DMissiBiLiTT. 

Where,  in  a  suit  to  establish  a  parol  gift 
causa  mortis,  a  witness  testified  that  the  de- 
<!eascd  donor  had  not  said  anything  to  the  wit- 
ness in  regard  to  the  alieged  eift.  it  was  not 
error  to  exclude  evidence  or  a  conversation  with 
the  donor  with  relation  to  her  intention  to  give 
other  thlngB  to  the  donee  especially  la  view  of 


a  win  of  the  donor  making  a  bequest  to  tte 

donee. 

4.  Save— Possession  bt  Donee— Eftect. 

Mere  possession  of  an  alleged  gift  by  a 
donee  ia  not  sufGcient  to  establish  a  gift  causa 
mortis,  especially  where  the  donee  had  the  op- 

Eortunity  to  obtain  poasenion  of  the  property 
oth  be]  'ore  and  after  the  donor's  death. 
[Ed.  Note.— For  cases  in  point,  see  voL  24, 
Cent  Dig.  Gifts,  ||  154,  ISSj 

5.  Same— Proof  of  Delivebt— Effect. 

To  constitute  a  gift  causa  mortis  it  must 
appear  that  tlie  delivery  of  the  gift  hy  the  donor 
to  the  donee  was  accompanied  by  an  act  or 
dedaration  indicating  that  a  gift  cansa  mortla 
was  intended. 

[Ed.  Note.— For  cases  in  point,  see  woL  24, 
Gent.  Dig.  Gifts.  {  100.J 

Error  to  District  Court;  Laramie  Oouoty ; 
Richard  U.  Scott,  Juds& 

Action  by  FredrldEe  Hecht  against  Annie 
M.  Shaffer,  in  wliich  John  F.  Carey,  as 
executor  at  Julia  F.  Schwelckert,  deceased, 
iuterrened.  Tliwe  was  a  Judgment  in  favor 
of  defendant  and  Uitwrener,  and  plaintiff 
brings  error.  Affirmed. 

Waiter  R.  StoU,  for  plaiutifl  In  error. 
Gibson  Clark,  for  defendant  in  error  Carey. 

BEiABD,  J.  The  plaintiff  In  error,  FreA- 
rlcke  Uecht,  broosht  suit  in  tbe  district  court 
of  Laramie  county  against  one  of  the  defend- 
ants In  error,  Annie  M.  Sliafler,  on  a  promis- 
sory note  payable  to  the  order  of  one  JuUa 
F.  Schwelckert  She  alleged  In  ber  petition 
that  Mrs.  Schwelckert,  the  payee  of  the  note, 
bad  transferred  and  delivered  tbe  note  to  ber 
as  a  gift,  and  that  she  thereby  became  the 
owner  thereof.  Tbe  defendant  Shaffer  an> 
swered  denying  that  the  plaintiff  was  tbe 
owner  of  the  note  and  alleging  tliat  It  waa 
the  property  of  the  estate  of  Julia  F. 
Schwelckert,  deceased,  and  tendered  and 
paid  Into  court  tbe  amount  thw  due  on  tbe 
same.  The  defendant  In  error  John  F.  Car^, 
executor  of  the  will  of  Mrs.  Schwelckert, 
deceased,  by  leave  of  court  intervened  In  the 
action  and  answered,  denying  the  plainttiTa 
ownership  of  the  note  and  alleging  that  it 
was  the  property  of  said  estate.  The  claim 
of  the  plaintiff  is  that  Mrs.  Schwelckert.  a 
short  time  before  her  death,  made  a  gift 
causa  mortis  of  the  note  to  plaintiff.  The 
cause  was  tried  to  the  court  without  a  Juiy, 
and  the  court  fouud  that  the  note  was  tbe 
property  of  Mrs.  Schwelckert  at  the  time  of 
her  death,  which  was  prior  to  tbe  time  of  the 
commencement  of  the  action,  and  tliat  it 
still  belonged  to  her  estate,  and  that  plaintiff 
had  no  interest  or  right  of  ownership  tiieretn, 
and  gave  Judgment  accordingly.  From  tills 
Judgment,  plaintiff  brings  error. 

The  note  was  not  Indorsed,  and  the  only 
evidence  of  Its  delivery  to  plaintiff  by  Mrs. 
Schwelckert  was  the  fact  that  it  waa  In  the 
possession  of  plaintiff.  Upon  the  trial  the 
plaintiff  was  sworn  aa  a  witness  In  her  own 
behalf,  and  her  counsel  offered  to  prove  1^ 
I  ber  that  a  abwt  time  before  tbe  death  of 
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Mrs.  Schwelckert  and  while  sbe  was  lU, 
which  Illness  resulted  in  her  death,  she 
called  for  a  little  receptacle  which  she  had, 
and  In  which  she  had  some  Jewels,  some 
money,  and  the  note  In  question,  and  opened 
It  and  delivered  the  contents  of  the  same 
together  with  the  receptacle  to  plahitifl  aa  a 
gift,  saying  at  the  time,  in  substance,  "These 
I  give  to  you,  yon  understand^  Bot  In  case 
I  get  well  again,  then,  of  course,  the  things 
are  mine ;"  that  plaintiff  took  charge  of  the 
receptacle  and  the  articles,  and  from  that 
time  had  the  possession  of  the  same.  Oonn- 
sel  for  the  executor  objected  to  this  testimony 
and  to  the  plaintiff  testifying  to  anything 
that  took  place  prior  to  the  death  of  Mrs. 
Schwelckert  The  objection  was  sostalned. 
and  that  ruling  Is  the  chief  ground  relied 
upon  by  plaintiff  In  error  for  a  reversal  of 
the  judgment  The  objection  to  this  testi- 
mony Is  based  upon  the  following -proTlrtims 
of  our  statutes  (section  3683,  Bev.  8t  1899): 
"A  party  shall  not  testify  when  the  adverse 
party  is  the  guardian  or  trustee  of  either  a 
deaf  and  dumb  or  an  Insane  person,  or  of  a 
child  of  a  deceased  person,  or  is  an  executor 
or  administrator,  or  claims  or  defends  as 
heir,  grantee,  assignee,  devisee,  or  legatee  of 
a  deceased  person,  except."  Then  ftfllows 
certain  exceptions,  within  the  letter  at  which 
It  Is  conceded  this  testimony  does  not  come. 
The  section  then  closes  with  the  following 
sentence :  "Nothing  in  this  section  contained 
shall  apply  to  actions  for  causing  death,  or 
actions  or  proceedings  involving  the  valially 
of  a  deed,  will  or  codicil;  and  when  a  case 
Is  plainly  within  the  reason  and  spirit  of  the 
last  three  sections,  though  not  within  the 
strict  letter,  their  principles  shall  be  applied. 

It  Is  urged  that,  because  the  law  permlte 
a  party  to  testify  in  an  action  Involving  the 
validity  of  a  deed  or  will,  the  same  reasons 
exist  for  admitting  his  testimony  In  an  aetton 
involving  the  validity  of  a  gift  causa  mortis, 
and  that  this  case  comes  within  the  reason 
and  spirit  of  the  exception.  But  we  think 
there  Is  a  marked  distinction  between  the 
two.  Deeds  and  wills  are  required  to  be 
formally  executed  In  the  presence  of  wit- 
nesses and,  when  their  validity  Is  attached, 
the  Instrument  itself.  In  a  manner,  speaks 
for  the  deceased  grantor,  or  the  testator. 
The  rule  is  that  a  party  shall  not  testify  to 
transactions  which  occurred  between  such 
party  and  a  person  since  deceased  as  against 
the  personal  representative  of  such  deceased 
person.  The  reasons  for  the  rule  are  well 
miderstood.  The  lips  of  the  one  being  sealed 
by  death,  justice  requires  that  those  of  the 
oilier  should  be  closed  by  the  law,  aa  to  such 
tranfiactions.  To  permit  a  party  to  testify 
Is  the  exception,  and  the  exceptions  are  stat- 
utory and  In  a  measure  arbitrary.  We  have 
been  cited  to  no  case,  nor  have  we  found 
any,  where  a  party,  within  the  letter  of  the 
law  excluding  his  testimony,  has  been  per- 
mitted to  testify  because  within  the  spirit 
88P^-e7 


of  the  exc^tlML  In  Hudson  t.  Bouser,  Ad- 
ministrator, 123  Ind.  300,  24  N.  B.  24S,  It  Is 
said:  "We  have  no  recollection  of  any  case 
where  this  court  has  held  that  a  party  Incom- 
petent because  within  the  letter  of  the  stat- 
ute was  competoit  within  the  eplvlt  of  the 
statute;  but  we  bare  a  number  of  cases 
where  the  reverse  of  this  has  been  ruled. 
The  reeson  for  this  Is  well  stated  In  Maladr 
V.  McEnary,  30  Ind.  278."  Paddock  v.  Adams 
and  Holly,  Ex'rs,  66  Ohio  St  242,  46  N.  SI. 
1068.  There  Is  perhaps  no  class  of  cases  where 
the  reason  for  applying  this  rule  Is  strong- 
er ttian  in  cases  of  parol  gifts  causa  mortis. 
No  class  of  cases  affords  better  opportunities 
or  greater  Inducements  to  acquire  propoty 
wrongfully  than  under  such  circumstances  as 
are  claimed  In  this  case.  The  parUea  are 
ahme,  no  witness  Is  present  and  none  Is 
caUed  to  witness  the  transaction.  Tq  admit 
the  party  to  testify  to  the  making  of  the  gift 
under  such  circumstances  would  be  to  open 
wide  the  door  for  the  perpetration  of  fraud, 
and  would  amount  lu-actically,  to  the  abro- 
gation of  the  rule. 

To  constitute  a  yalld  gift  causa  mortts 
three  things  must  concur.  There  must  be  a 
clear  and  manifest  Intention  of  the  owner 
to  give,  a  subject  capable  of  passing  by  de- 
livery, and  an  actual  delivery  at  the  time. 
In  contemplation  of  death.  Cutting  Oil- 
man, 41  N.  H.  147 ;  Leyson  v.  Davis,  17  Mont 
230,  42  Pac.  775,  31  U  R.  A.  429.  In  the 
case  at  bar  the  only  evidence,  aside  from  the 
offered  testimony  of  the  plaintiff,  of  the  In- 
tention of  Mrs.  Schwelckert  to  give  the  note 
In  question  to  plaintiff  is  contained  In  the 
offered  testimony  of  Anna  Ralston,  a  daugh- 
ter of  plaintiff.  She  was  asked  If  she  had 
any  conversation  with  Mrs.  Schwelckert  at 
any  time  with  relation  to  what  she  intended 
to  do  when  she  died,  with  any  of  her  prop- 
erty; to  which  she  answered:  "Tes."  She 
was  then  asked  to  state  what  she  said.  This 
was  objected  to,  and  the  court  ruled  that 
she  should  answer  if  it  related  to  this  mat- 
ter. She  answered :  "In  regard .  to  this 
matter,  she  did  not  say  anything."  Plain- 
tiff then  offered  to  prove  by  this  witness  the 
conversation  with  Mrs.  Schwelckert  with 
relation  to  her  Intention  to  give  things  to 
plaintiff  upon  her  death.  This  testimony 
was  excluded,  and  we  think  rightly.  The 
witness  had  already  stated  that  there  was 
nothing  said  about  the  matter  In  controversy, 
and  what  may  have  been  said  about  other 
property  was  irrelevant  to  the  Issue.  In  ad- 
dition to  this,  the  will  of  Mrs.  Schwelckert 
bearing  date  less  than  six  weeks  before  the 
time  this  gift  is  alleged  to  hare  been  made, 
was  introduced  In  evidence,  from  which  it 
appears  that  she  made  bequests  of  certain 
specific  items  of  personal  property  to  plain- 
tiff. The  date  of  the  conversation  Is  not 
given  by  the  wItnMS,  but  from  other  state- 
ments in  her  testimony  it  Is  more  than  prob- 
able that  It  was  before  the  wlU  was  executed. 
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It  is  also  argued  that  tbe  possession  of  tlie 
note  by  plaintiff  Imports  a  ddivery  to  hex 
by  Mrs.  Schwelckert  Bat  we  tblnk  It  is 
qoite  well  settled  that  the  mere  possession  of 
tbe  subject-matter  of  tbe  gift  by  the  claiming 
donee  is  not  sufficient  of  itself  to  establiH. 
a  gift  causa  mortis;  especially  where,  as  in 
tbis  case,  tbe  claimant  bad  tbe  opportunity 
to  obtain  possession  of  the  property  both 
before  and  after  the  deatb  of  tbe  donor.  Nor 
is  delir^  alone  snfflclent.  It  must  appear 
that  the  delivery  was  accompanied  by  some 
act  or  declaration  clearly  indicating  that  a 
gift  causa  mortis  was  intended.  Bnecker  t. 
Carr,  00  N.  J.  Eq.  800^  47  Atl.  84;  Fodmore 
T.  Dime  Savings  Bank  (Snp.)  60  N.  T.  Supp. 
533;  U  Enc.  Law  (2a  Ed.)  1050  ;  20  Cyc. 
1231. 

We  find  no  error  In  tbe  ruling  of  the 
district,  court  in  excluding  tbe  offered  testi- 
mony of  the  plaintiff,  or  of  tbe  witness 
Ralston.  Tbe  plaintiff  having  failed  to  sus- 
tain the  alleged  gift,  by  suf&clent  evidence, 
the  judgment  ct  the  district  court  is  affirmed. 

Afflrmedi 

POTTER,  C.  J.,  and  CRAIG,  District  Judge, 
concur.  SCOTT,  J.,  having  announced  his 
disqualification  to  sit  la  this  case,  Hon.  DA- 
VID H.  CRAIG,  Judge  of  the  Third  District, 
was  called  In  to  sit  In  his  stead. 


(10  Arlf.  lU] 

HUGHES  V.  TERRITORY. 
(BiQ>reme  Oonrt  of  Arisona.  March  30.  1906.) 

1.  Contempt— G&iuiNAi.  PaoHECunoH— Stat- 
UTOBV  Provisions. 

Pen.  Code,  §  3,  providing  that  after  the 
I>as8age  of  the  Code  no  act  shall  be  criminal 
except  as  described  in  the  Code,  and  section 
1^  providing  that  contempt  of  conrt  of  cer- 
tain Kinds  named  is  a  misdemeanor,  bnt  not 
naming  publieation  concerning  a  pending  cause, 
when  ■  construed  in  cohnectlon  with  section  11, 
providing  that  tbe  Code  does  not  aSect  any 
power  conferred  by  law  on  any  officer  to  inflict 
punishment  for  contempt,  section  621,  provid- 
ing that  a  criminal  act  is  not  less  punishable 
as  a  crime  because  it  is  also  declared  to  be 
punishable  as  a  contempt,  and  Rev.  St  1901, 
pars.  1223,  1237,  giving  district  courts  original 
and  appellate  jurisdiction,  and  power  in  addi- 
tion to  that  conferred  by  statute  to  proceed 
according  to  common  law,  do  not  attempt  to 
abridge  the  power  of  tbe  district  court  to  pnnlsh 
for  criminal  contempt 

2.  Same— Title  of  Pboceedihqs. 

In  a  prosecution  for  criminal  contempt, 
that  the  proceedings  prior  to  the  order  of  at- 
taclmiait  axainst  the  defendant  were  not  in 
the  name  of  tbe  territory  does  not  affect  tbe 
jurisdiction  of  the  court  to  punish  for  the  con- 
tempt. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10. 
Cent.  Dig.  Contempt,  §|  137.  139.] 

3.  Same  — Petition  — AiXEOATIONS  On  In- 

FOBMATION  AND  BEUEF. 

In  proceedings  for  tbe  punishment  of  a 
criiuinnl  contempt,  allegations  on  information 
and  boHof  that  the  accused  war  the  proprietor 
and  editor  of  a  paper  and  published  articles  re- 
lating to  .peoding  causes  were  suUident  to  put 
the  accused  to  his  denial. 


4.  Same — Defbnses— Tboth  or  Pvbugatiok. 

In  a  prosecution  for  contempt  in  pablisb- 
ing  articles  relating  to  pending  canses,  the  tmtb 
or  falsity  of  the  statements  made  is  Immaterial. 

Appeal  from  District  Court,  Pima  County; 
before  Justice  John  H.  Campbell. 

Jj.  C.  Hughes  was  convicted  of  criminal 
contempt.  From  a  judgment  impoalng  a 
fine,  and  from'  an  order  denying  a  new  trial, 
he  appeals.  Affirmed. 

Worsley  &  Van  Dyke  and  John  T.  Hughes, 
for  appellant  B.  S.  Clark.  Atty.  Gen.,  Eu- 
gene S.  Ives,  and  Benton  Dick,  for  tbe  Twri- 
tory. 

KENT,  C.  J.  The  record  shows  that  It 
was  brought  to  the  attention  of  the  court 
below  by  the  verified  i>etition  of  one  Albert 
Stelnfeld,  that  In  connection  with  certain 
proceedings  In  that  court  In  Tucson,  both 
criminal  and  civil,  relating  to  one  Harcourt 
and  one  Bartlett,  the  appellant  had  publish- 
ed in  a  newspaper  In  Tucson  belonging  to 
him  four  editorial  articles  which  it  was 
claimed  were  In  contempt  of  court,  in  that 
they  tended  to  inflnence  the  proceedings  In 
said  cases,  and  to  obstruct  justice.  Uptm 
this  petition  an  order  to  show  cause  was 
issned  against  the  appellant,  who  appeared 
and  made  answer  admitting  tbe  publication 
of  the  articles,  but  denying  that  they  were 
published  with  intent  to  obstruct  justice. 
The  court  beiow  beard  evidence  in  the  case, 
and  adjudged  the  appellant  guilty  of  crim- 
inal contempt,  and  imposed  a  fine. 

It  Is  claimed  by  the  a01>ellant  that  the 
district  court  was  without  jurlsdlcHou  in  the 
matter,  and  that  Its  judgment  should  there- 
fore he  set  aside.  Tbe  appellant  contends 
tliat,  even  though  the  rule  be  that  the  Leg- 
islature may  not  atn'idge  tbe  power  of  a 
court  created  by  the  Constltotion  to  pnnlsb 
for  contempt,  the  rule  Is  otherwise  where 
the  court  Is  the  creature  of  the  L^slatur& 
He  contends  that  tbe  district  court  of  the 
territory  Is  a  creature  of  the  Legislature  of 
this  territory,  and  that,  therefore,  the  Legis- 
lature of  the  territory  has  the  right  to 
abridge  Its  power  to  punish  for  contempt, 
civil  or  criminal.  He  further  contends  that 
by  section  3  of  the  Penal  Code  the  Legisla- 
ture has  exercised  such  power,  and  that  by 
virtue  of  the  provisions  of  that  section  all 
common-law  offenses  hare  been  abolished, 
and  with  thera  the  inherent  power  of  the 
court  to  punish  for  contempt,  except  as 
prescribed  in  the  Civil  and  Criminal  Code, 
and  that,  as  this  offense  Is  a  criminal  con- 
tempt, It  can  only  be  punished  as  provided 
in  section  102  of  the  Penal  Code.  These  pro- 
Tlsions  of  the  Penal  Code  are  as  follows: 

"Sec.  3.  This  Code  shall  take  effect  at  12 
o'clock,  noon,  on  the  first  day  of  Septemt)^', 
1001.  No  act  or  omission  commenced  after 
12  o'clock,  noon,  of  the  day  on  which  this 
Code  takes  effect  as  a  law.  Is  criminal  or 
punishable,  except  as  prescribed  or  author^ 
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Ized  by  this  Code,  dr  by  some  of  tin  statutes 
which  It  specifies'  as  continuing  In  force  and 
as  not  affected  t^,  its  pcovlBlons,  or  by  some 
ordinance^  municipal,  county,  or  town  regu- 
lation, passed  or  adopted  under  ^rach  stat- 
utes and  In  force  wbea  Ibis  Code  takes  effect. 
Any  act  or  omission  occurring  prior  to  tbat 
time  may  be  enquired  of,  prosecuted  and 
punished  in  the  same  manner  as  If  this 
Code  bad  not  been  jtassed." 

"Sec  162.  Every  paaoa  guilty  ot  any  con- 
tempt ta  court  In  elUier  ot  the  following 
kinds  Is  guilty  of  a  misdraneanw :  [Then 
follow  eigbt  BubdlTisIons  of  the  section, 
Qtedfying  different  t^nseSt  none  of  which 
Include  the  particnlar  cAenae  in  question.]" 

We  do  not  need  to  determine  to  what  ex- 
ten^  If  at  all,  the  Legislature  may  limit  the 
power  of  a  district  court  of  this  territory  In 
respect  to  its  common-law  and  equity  juris-, 
diction,  under  the  powers  conferred  upon  it 
by  our  organic  Act;  or  whether  in  any  event 
the  ,Iieglslature  could  take  away  from  such 
court  the  poww  Inberoit  In  It  to  protect  it- 
self by  summary  procedure  from  acts  con- 
stituting a  criminal  contempt,  for  we  do  not 
agree  with  the  appellant,  that  the  Legisla- 
ture has  attempted  to  abridge  the  power  of 
the  court  to  punish  toe  contempt.  Tbe  cor- 
rectness of  his  other  premises  need  not, 
therefore,  be  considered.  Section  11  of  ttie- 
Penal  Code  proTidee:  "This  Code  does  not 
affect  any  power  conferred  by  law  upon  any 
court  martial,  or  other  military  authority  or 
officer,  to  Impose  or  inflict  punisfament  upon 
offenders;  nor  any  power  conferred  by  law 
upon  any  public  body,  tribunal  or  officer,  to 
Impose  or  Inflict  punishment  for  a  con- 
tempt" Section  621  of  the  Penal  Code  pro- 
rides  :  "A  criminal  act  Is  not  tbe  less  pun- 
ishable as  a  crime  because  It  Is  also  declared 
to  be  punishable  as  a  contempt."  Our  or- 
ganic act  provides  tbat  the  district  courts 
"shall  possess  chancery,  as  well  as  common- 
taw,  jurisdiction."  Our  Le^slature  bas  pro- 
vided, with  respect  to  tbe  district  courts  in 
our  Civil  Code,  that : 

**In  addition  to  the  jurisdiction  of  tbe  dis- 
trict courts,  as  conferred  by  the  Constitu- 
tion and  laws  of  tbe  United  States,  their 
jurisdiction  shall  be  of  two  Unds.  First, 
original;  second,  appellate.*' 

"The  said  district  courts  In  addition  to 
the  powers  conferred  by  statutes,  shall  have 
power  to  proceed  according  to  tbe  course 
of  the  common  law." 

Rev.  St  Ariz.  1901.  pars.  1223,  1237. 

We  think  it  is  clear,  construing  all  the 
proTlsIona  of  our  law  together.  Irrespective 
of  whether  It  had  the  power  so  to  do,  that 
the  lieglslature  did  not,  by  section  three  of 
the  Penal  Code,  abridge  the  power  of  the 
court  to  punish  for  a  criminal  contempt; 
and  that  it  had  no  Intention  so  to  do.  The 
provision  of  section  162  of  the  Penal  Code 
cannot  be  construed  as  in  any  manner  limit- 
ing the  power  of  the  court  to  punish  for  a 


contempt  It  merely  prorldes  that  certain 
contenq^ts  are  nilsdaaean(«B  and  may  be 
punished  as  such.  In  passing  upon  such  a 
cimtentlon  upon  a  similar  statute,  the  Su- 
preme Court  ot  Oklahoma  said,  in  language 
which  meets  our  approval:  "This  conten- 
tion Is  untenable  for  two  reasons.  In  the 
first  plac^  the  language  of  tbe  statute  it- 
self shows  a  clear  Intention  on  the  part  ot 
the  Legislature  not  to  make  contempts  of 
court  endusively  punishable  by  prosecuUona 
by  indictment  The  act  evinces  no  Intention 
on  tbe  part  of  tbe  Legldature  to  take  away 
from  the  court  a  power  which  It  already  bad 
to  punish  contempts  of  court  In  the  sum- 
mary manner  of  such  proceedings.  Tbe 
L^slatore  shnply  provided  that  ccmtempti 
of  court  were  also  misdemeanors.  It  de- 
clared that  an  offense  against  the  court,  of  a 
certain  prescribed  kind,  was  also  an  off«ise 
against  the  puhll&  This  was  proper  le^»> 
lation,  and  In  no  way  affected  the  conrfs 
power  to  punish,  by  the  ordinary  proceed- 
ings, such  contempts.  The  Ijeglslature  un- 
doubtedly Intended  tiiat  the  judge  of  the 
court  whose  office  was  transgressed,  whose 
dignity  was  offended,  and  whose  integrity 
was  impeached,  sbonld  not  be  tiie  only 
person  to  determine  wbeQier  such  acts 
shonid  be  prosecuted.  Such  conduct  Is  often 
overlooked  by  the  courts  when  the  acta  are 
a  serious  injury  to  the  public  Tbe  diffi- 
dence of  courts  to  take  up  for  Investigation 
and  punishment  matters  which  are  aimed, 
not  only  at  the  court  in  its  public  capacity, 
but  also  in  its  Individuality,  often  permits 
such  transgressions,  as  contempt  of  court, 
to  be  overlooked  and  allowed  to  go  unno- 
ticed, by  the  judges  of  the  courts;  and  the 
public  welfare,  the  morals,  the  good  be- 
havior and  the  proper  consideration  of  a 
community  for  governmental  functions  are 
thereby  often  greatly  Injured.  The  Legis- 
lature intended  tbat  tbe  public  Itself  might 
also  have  a  right  to  prosecute  these  offenses; 
not  to  take  away  a  power  which  the  court 
already  had  to  punish  the  offender,  but  to 
prescribe  a  means  in  addition  to  that  already 
possessed  for  such  punishment"  Burke  t. 
Territory.  2  Okl.  499,  37  Pac.  829. 

It  is  urged  by  the  appellant  that  the  court 
below  was  without  jurisdiction,  because  the 
proceedings  as  Instituted  were  not  in  the 
name  of  the  territory,  but  were  entitled,  "In 
the  matter  of  the  petition  of  Albert  Steinfeld 
for  an  order  declaring  L.  C.  Hughes  guilty 
of  criminal  contempt."  The  record  shows 
that  tbe  proceedings  were  commenced  by  a 
petition  so  entitled,  and  were  carried  on  un- 
der such  title,  through  the  proceedings  until 
tbe  order  of  attachment  was  issued,  which 
order  and  tbe  subsequent  judgment  were  en- 
titled, "The  territory  of  Arizona  against  L. 
C.  Hughes."  In  the  absence  of  statute  or  rule 
of  court,  there  seems  to  be  no  uniform  prac- 
tice in  tbe  matter  in  the  various  jurisdictions. 
Generally  the  proceedings,  at  least  after  the 
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attachment  or  ord^  to  show  cause  has  issued, 
seem  to  be  entitled  In  the  name  of  the  people. 
We  incline  to  the  belief  that  the  better  form 
Is  to  entitle  the  proceedlDgs,  "In  the  Matter 
of  the  Proceedings  against  ,  for  Con- 
tempt of  Court,"  rather  than  to  entitle  them 
in  the  name  of  the  territory;  but  the  matter 
of  the  title  of  the  petition  or  of  the  proceed- 
ings in  unimportant,  and  not  one  that  atfects 
the  jurisdiction  of  the  court.  The  court  might 
have  instituted  the  proceedings  of  its  own  mo- 
tion, had  It  bad  knowledge  of  them,  without 
any  preliminary  petition  or  other  application. 
"In  the  present  cases  it  was  not  necessary 
that  a  formal  complaint  should  first  have  been 
made  to  the  court  The  contempt,  If  there 
was  one,  was  not,  strictly  speaking,  commit- 
ted in  the  presence  of  the  court,  but  It  relat- 
ed to  a  trial  then  proceeding  before  the 
court  In  each  case  a  summons  to  the  plain- 
tiffs in  error  was  issued  by  the  court,  of  its 
own  moUon,  and  without  complaint  made, 
to  show  cause  why  the  corporations  should 
not  be  adjudged  in  contempt  for  publishing 
an  article  dealing  with  a  matter  on  trial  be- 
fore the  court  When  .lt  comes  in  any  man- 
na* to  the  knowledge  of  the  presiding  justice 
of  a  court  that  articles  are  pabllsbed  in  a 
newspaper  circulated  in  the  place  where  the 
court  is  held  which  ore  calculated  to  prevent 
a  fair  trial  of  a  cause  then  on  trial  before 
the  court,  the  court  of  Its  own  motion,  can 
Institute  proceedings  for  contempt  Such  a 
power  In  the  court  Is  necessary  for  Its  own 
protection  against  an  improper  Interference 
with  the  due  administration  of  Justice,  and 
It  Is  not  dependent  upon  the  complaint  of  any 
of  the  parties  litigant  If  the  pnblication 
amounts  to  a  contempt  of  court  because  it 
interferes  with  the  due  administration  of 
Justice  In  a  cause  before  the  court  the  con- 
tempt Is  analogous  to  a  contempt  ccHumltted 
In  the  presence  of  the  court"  Telegram  Co. 
T.  Commonwealth,  172  Mass.  294,  52  N.  E. 
446.  44  Lu  B.  A.  ISO.  70  Am.  St  Rep.  280. 
The  minute  entries  in  the  case  show  that 
upon  the  filing  pt  the  petition  an  order  to 
show  cause  why  an  attachment  should  not 
Issue  was  served  on  the  appellant  To  this 
the  appellant  filed  an  answer.  A  hearing  was 
bad,  evidence  taken,  and  Judgment  rendered. 
The  appellant's  rights  were  fully  protected, 
and  the  defect  In  the  form  and  title  of  the 
proceeding,  If  ft  existed,  dnce  it  In  nowise 
affected  the  substantial  rights  of  tiie  appel- 
lant, is  to  be  dlsr^arded. 

It  Is  farther  urged  that  the  petition  was  In- 
snflScIent  since  it  alleged  certain  mattera  on 
information  and  belief,  snch  as  that  the  ap- 
pellant was  the  pK^rietor  and  editor  of  the 
papa  and  published  ^  articles  in  qnestlcHi. 
These  matters  were  not  denied  the  appel- 
lant, and  such  an  all^tkm  was  sufficient 
to  pnt  the  defendant  to  his  d^laL  Bapalje 
on  Contempt  I  84. 

It  Is  farther  claimed  that  the  court  erred 
in  not  allowing  the  appellant  to  prove  the 


truth  of  the  statements  made  In  the  articles 
published  by  him.  The  trial  court  was  clear- 
ly right  In  refusing  to  hear  evidence  as  to  the 
truth  of  the  statements  made  as  to  Hai^urt 
and  Bartlett  The  gravamen  of  the  charge 
was  not  the  allied  false  character  of  the 
publications,  or  that  the  statements  made  as 
to  these  persons  were  false,  but  was  the 
publication  of  articles  tending  to  prejudice 
the  public  and  the  members  of  the  Jury,  and 
thereby  to  Influence  the  result  of  the  pend- 
ing trials.  The  truth  or  the  falsity  of  the 
statements  contained  in  the  articles  was  im- 
material. Whether  true  or  false,  the  conrt 
found  their  tendency  was  to  prejudice  and  in- 
fluence the  public  and  the  jury,  and  the  result 
of  the  trial,  and  thus  obstruct  justice^  The 
publication  was,  therefore,  a  contempt  of 
court  irrespective  of  the  truth  or  falsity  of 
the  statements  contained  In  the  articles.  It 
would  seem  almost  superfluous  to  point  out 
why.  In  the  fiurtherance  of  Justice^  news- 
papers must  refrain  from  the  publication  of 
articles  intended  or  calculated  to  influeike  a 
court  or  jury  In  the  determination  of  a  cause 
pending  before  than.  It  Is  not  a  question 
of  abridging  the  freedom  of  the  press,  but 
one  of  restraining  and  controlling  a  licoise, 
happily  but  seldom  indulged  In,  which  car- 
ries such  newspapers  b^ond  the  bounds  of 
propriety,  in  an  endeavor  improperly  to  use 
their  great  power  to  Influence  Judicial  ac- 
tion. The  reason  why  restraint  must  be  put 
upon  them  to  prevent  such  abuse  of  power 
is  apparent  and  is  well  stated  by  the  Su- 
preme Court  of  Colorado:  "Parties  have  a 
constitutional  rli^t  to  have  their  causes  tried 
fairly  in  court,  by  an  impartial  tribunal,  un- 
influenced by  newspaper  dictation  or  popular 
clamor.  What  would  become  of  this  right 
If  the  press  may  use  language  In  reference 
to  a  pending  cause  calculated  to  Intimi- 
date or  unduly  Influence  and  control  judi- 
cial action?  Days  and  sometimes  weeks, 
are  spent  In  the  aideavor  to  secure  an  Im- 
partial Jury  for  the  Irial  of  a  case;  and, 
when  selected,  it  Is  Incumbent  upon  the  court 
to  exercise  the  utmost  care  In  exciudlns  evi- 
dence of  matters  foreign  to  the  Issues  in- 
volved, so  that  the  minds  of  the  Jurors  may 
not  perchance  be  unduly  biased  or  prejudiced 
In  referoice  either  to  the  litigants  ot  to  the 
matters  upon  trial.  But  If  an  editor,  a  liti- 
gant, or  those  In  sympathy  with  falm,  should 
be  permitted,  through  the  medium  of  tlie 
press,  by  pvomIsM  or  threats,  Invective,  sar- 
casm, or  denunciation,  to  Influence  the  re- 
sult of  the  trial,  all  the  care  taken  in  the 
selection  of  the  Jury,  as  well  as  the  pnem- 
tlon  used  to  confine  th^r  attention  at  the 
trial  solely  to  the  issues  Involved,  will  have 
be«i  expended  In  rain.**  Cooper  t.  Pei^le 
(Colo.)  22  Pac.  790,  6  L;  R.  A.  48a 

The  court  below  found  as  a  fact  tiiat  the 
appellant  was  guilty  of  criminal  contempt 
of  court  In  knowingly  having  publidied  the 
articles  in  question,  and  that  such  publics- 
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Hon  an  Interference  witli,  and  an  ob- 
struction of,  justice.  We  are  not  at  liberty 
to  review  on  this  appeal,  tbe  facta  bo  found, 
or  tbe  decision  of  the  lower  court  upon  that 
Issue.  Upon  the  questions  of  law  presented, 
we  are  of  the  opinion  that  the  court,  bavlng 
jurisdiction  of  the  person  of  the  appellant 
and  of  the  subject-matter  of  the  proceed- 
ing, bad  jurisdiction  to  determine  tbe  matter, 
and  to  enter  the  judgment;  and  that  tbe 
record  presents  no  reversible  error.  We 
think  It  proper  to  point  out  that.  Inasmuch 
as  tbe  question  of  the  right  of  the  appellant 
to  review  by  appeal  a  determination  of  the 
district  court  in  proceedings  for  contempt 
has  not  been  raised,  we  have  not  passed  upon 
such  question,  but  have  considered  tbe  mat- 
ters presented  u  If  such  method  of  review 
were  available  to  tbe  appellant. 

The  jadgment  of  tbe  district  court  la  af- 
firmed. 

8L0AN,  DOAN,  and  NAVB,  JJ.,  concur. 


at  ArlB.  H) 

THORPB  v.  CLANTON  et  al. 
(Supreme  Court  of  Arisona.  March  80,  1006.) 

1.  DiDiCATion  —  Sauk  with  Bbfebehck  to 

Put— GSTOFPEL. 

Where  the  owner  of  land  sells  lots  or  blocks 
according  to  a  description  xiven  in  a  plat,  he  Is 
•■topped  from  revoking  the  dedication  Of  the 
streets  and  alleys  shown  on  tbo'plat. 

[Ed.  Note.— For  cases  In  point.  sM  ToL  IS, 
CenL  Dig.  Dedication.  »  34-47.]  ^ 

2.  H:0HWAT8— ObSTKUCTION— IWJUNCnOR. 

Purchasers  of  lots  sold  with  reference  to  a 
plat  showing  ceruln  streets  are  not  entitled  to 
•njoln  the  closing  of  streets  by  the  owner  of 
the  land.  In  the  aosence  of  a  showing  that  they 
would  be  specially  injured  by  audi  action. 
8.  Same— Findings. 

Id  an  action  by  persons  who  purchased  lots 
with  reference  to  a  plat  showing  certain  streets 
to  enjoin  the  owner  from  obstructing  the  streets, 
a  finding  that  the  plaintiffs  have  a  mutual  in- 
terest in  tbe  ccHumoD  use  of  the  atreets  of  tbe 
town  site,  and  as  inhabitants  of  the  town  site 
are  interested  in  keeping  them  open,  ia  not 
sufficient  to  authorize  a  Judgment  enjoining  the 
owner  from  obstmcUng  Uie  street,  sluce  It  does 
not  show  that  the  plaintiffs  would  suffer  any 
special  injury. 

Appeal  from  District  Court,  Maricopa 
County ;  before  Chief  Justice  Kent 

Action  by  T,  N.  Clanton  and  others  against 
James  R.  Thorpe.  From  a  judgment  In 
favor  of  plaintiffs,  defendant  appeals.  Re- 
versed. 

C  V.  Alnswortb,  for  appellant  Street  & 
Alexander,  for  appelleeSL 

SLOAN,  J.  T.  N.  Clanton  and  five  other 
Xwrson^,  owners  of  lots  in  a  town  site  known 
as  Sidney,  situated  In  Maricopa  county, 
brought  suit  in  the  district  court  of  said 
county  against  James  R.  Thorpe,  the  owner 
of  certain  lots  In  said  town  site,  to  obtain  a 
periu»nent  Injunction  restraining  Thorpe 
from  fenclnj;  In  bl«  sold  lots  so  aa  to  dose 


up  certain  streets  and  alleys  shown  on  the 
map  of  said  town  Bite,  which  streets  aud  al- 
leys are  alleged  by  them  In  tbeir  complaint 
to  have  been  dedicated  to  public  use. 
Thorpe,  In  his  answer,  admitted  that  he  bad 
fenced  In  and  closed  said  streets  and  all^B, 
but  pleaded  that  said  streete  and  alleys  had 
never  been  dedicated  to  public  use;  that  the 
board  of  supervisors  of  Maricopa  connty,  by 
resolution  entered  upon  the  minutes  of  said 
board,  bad  duly  vacated  and  annulled  an 
attempted  dedicatl<xi'  to  public  use  of  that 
portion  of  said  town  site  which  Includes  tbe 
streete  and  alleys  so  fenced  by  blm;  that 
after  said  action  of  said  board  he  purchased 
the  lote  owned  by  him  Including  the  land 
abutttug  on  and  running  through  and  around 
them  designated  on  said  maps  as  said  streete 
and  alleys;  that  after  his  said  purchase  he 
had  cleared,  fenced,  and  cultivated  as  one 
tract  said  lots;  Including  said  designated 
streete  and  alleys,  as  a  farm.  From  the  evi- 
dence adduced  at  the  trial  the  court  found 
that  the  grantors  of  Thorpe,  then  tbe  owners 
and  in  possession  of  tbe  S.  W.  %  of  section 
6,  town  1,  range  8  W.,  Maricopa  county,  laid 
the  same  out  Into  a  town  site,  and  subdivided 
the  same  into  blocks  and  lots,  and  mapped 
and  platted  the  same  Into  blocks  and  lota, 
streete  and  alleys,  numbering  said  blocks 
and  lots,  and  nniulng  tbe  streets,  and  steked 
the  said  lote  and  blocks,  streete,  and  alleys, 
BO  as  to  mark  the  same  upon  the  ground,  and 
gave  to  said  town  site  the  name  of  Sidney; 
that  on  the  3d  day  of  September.  1888,  said 
grantors  of  Thorpe  filed  said  map  and  plat 
In  the  recorder's  office  of  Maricopa  county; 
that  thereafter  Thorpe  and  bis  grantors 
offered  Bold  lote  and  blocks  for  sale,  and  that 
the  plaintiffs  purchased  certain  lots.  In  said 
town  site,  and  settled  upon  and  Improved  tbe 
same,  and  built  houses  for  themselves  there- 
on ;  that  said  purchases  were  made  with 
reference  to  said  map  and  plat  and  with 
reference  to  said  streete  and  alleys  In  said 
town  site  so  mapped,  platted,  stebed,  and 
marked  upon  the  ground;  that  Thorpe  is 
the  owner  of  certain  blocks  known  as  blocks 
19,  20,  21,  28.  29,  80,  31.  32,  and  33 ;  that  the 
board  of  supervisors  passed  the  resolution 
set  forth  In  the  defendant's  answer  and  that 
thereafter  Tborpe  fenced  up  the  streets  and 
alleys  running  through  and  around  the 
blocks  above  numbered,  and  has  isubjected 
tbe  same  to  bis  exclusive  control  and  posses- 
sion. Upon  these  findings  tbe  court  gave 
judgment  for  the  plaintiffs,  and  entered  its 
decree  granting  the  Injunction  prayed  for. 
From  the  judgment  and  mling  of  tbe  court 
denying  his  motion  for  a  new  trial,  Thorpe 
has  appealed. 

The  question  presented  by  tbe  record  Is 
of  great  Interest,  and  Is  not  free  from  diffi- 
culty. At  the  time  of  the  filing  of  the  town 
Bite  of  "Sidney"  by  the  grantors  of  Thorpe 
there  was  no  ctetute  in  force  in  tbe  territory 
relating  to  tb;  dedication  of  streete  and  al- 
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leys  by  the  owners  of  property.  Such  dedi- 
cation as  was  made,  therefore,  by  the  plat- 
ting of  the  land  and  filing  of  the  map,  and 
the  sale  of  the  lots  according  to  the  descrip- 
tion as  given  in  the  map  by  the  grantors 
of  Thorpe,  was  a  common-law  dedication. 
In  so  far  as  the  rights  of  purchasers  are 
concerned  the  distinction  between  a  statu- 
tory and  common-law  dedication  Is  unimpor- 
tant, as  such  distinction  relates  wholly  to 
■Oie  nature  of  the  title,  which  Is  granted, 
and  not  to  the  right  of  the  public  or  to  the 
rights  of  purchasers  of  lots  to  the  free  and 
unobstructed  use  of  streets  and  alleys  in- 
cluded within  the  dedication.  Barney  T. 
Keokuk,  94  U.  S.  340,  24  L.  Ed.  224.  Where 
a  dedication  baa  been  made,  whether  under 
a  statute  or  at  common  law,  and  accepted  by 
the  publlQ  it  becomes  Irrevocable.  Where 
there  has  been  no  acceptance  by  the  public, 
but  where  the  owner  has  sold  lots  or  blocks 
according  to  the  description  given  In  a  map 
or  plat,  such  owner  is  universally  held,  upon 
the  doctrine  of  estoppel  In  pals,  to  be  pre- 
cluded from  revoking  the  dedication.  Mor- 
gan V.  Railroad  Co.,  96  U.  S.  716,  24  L.  Ed. 
743.  The  Important  and  essential  questions 
Involved  in  this  case  are,  as  asserted  by 
counsel  for  plaintiff  In  error  In  his  brief,  as 
to  the  nature  and  extent  of  the  rights  of  the 
defendants  In  error,  under  the  facts  as  found 
by  the  court,  to  the  use  of  the  streets  and 
alleys  inclosed  by  Thorpe,  and  as  to  the 
nature  of  the  relief  to  which  they  may  be 
entitled.  Elliott  In  his  work  on  Roads  and 
Streets  has  declared  the  general  doctrine 
relating  to  the  rights  of  purchasers  of  lots  In 
a  platted  town  site  to  be  as  follows:  "It  is 
not  only  those  who  buy  land  or  lots  abutting 
on  a  street  or  road  laid  out  on  a  map  or  plat 
that  have  a  right  to  Insist  upon  the  opening 
of  the  street  or  road,  but  where  streets  and 
roads  are  marked  on  a  plat  and  lots  are 
bought  and  sold  wltb  reference  to  fhe  plat 
or  map,  all  who  buy  with  reference  to  the 
general  plan  or  scheme  disclosed  by  tiie  plat 
or  map  acquire  a  right  In  all  the  public  ways 
designated  thereon  and  may  enforce  the 
dedication.  That  plan  or  scheme  Indicated 
on  the  map  or  plat  Is  regarded  as  a  nnlty 
and  it  is  presumed,  as  It  well  may  be,  that 
the  public  ways  add  Talne  to  all  the  lots 
embraced  In  the  gmeral  scheme  or  plan. 
Certainly,  as  every  oae  knows,  lots  with  c(m- 
venlent  cross  streets  -are  of  more  value  tban 
those  -without;  and  It  Is  fair  to  presume  that 
the  (Higlnal  owner  would  not  have  donated 
land  for  public  ways  unless  it  gave  value  to 
tiie  lots.  So,  too,  It  Is  Jurit  to  presume  tbat 
the  purchasers  paid  the  added  value  and 
the  donor  ought  not,  tiierefore,  to  be  permit- 
ted to  take  It  from  them  by  revoking  part 
of  his  dedication." 

The  broad  rule  thus  stated,  that  a  pur- 
chaser of  a  lot  in  such  town  site  has  a  right, 
as  such  owner,  to  have  all  the  streets  and 
alleys,  designated  upon  the  map,  kept  op&i 


and  unobstructed,  and  to  enforce  that  right, 
has  been  affirmed  by  a  few  of  the  appellate 
courts  of  this  country,  and  denied  by  others. 
The  Supreme  Court  of  North  Carolina,  fol- 
lowing the  doctrine  as  laid  down  by  Elliott, 
has  held,  in  a  number  of  decisions,  that, 
where  lots  are  sold  and  conveyed  by  refer- 
ence to  a  map  or  plat  which  represents  a  divi- 
sion of  a  tract  of  land  into  subdivisions  of 
lots,  streets,  and  alleys,  such  purchaser  of  a 
lot  07  lots  acquires  the  right  to  have  all  of 
said  streets  kept  open,  and  if  they  be  ob 
structed  such  obstruction  amounts  to  a  public 
nuisance,  and  each  purchaser  can,  by  Injunc- 
tion, or  other  proper  proceeding,  have  such 
obstruction  removed.  That  in  such  case 
there  is  an  Irrebuttable  presumption  that  the 
complainant  sufTers  some  special  injury  to 
bis  property  rights.  Hughes  v.  Clark  (N.  C.) 
46  8.  E.  956;  Conrad  v.  Land  Ca  (N.  C.)  36 
S.  E.  282.  The  Supreme  Court  of  Pennsyl- 
vania, In  Be  Opening  of  Pearl  Street,  5  Atl. 
430,  has  held,  that  one  who  purchases  lots 
according  to  a  plan  as  shown  on  a  maPt  baa  a 
right  to  assert  that  not  only  are  the  streets 
abutting  on  said  lots  of  the  character  of 
public  streets,  but  tbat  all  oth^  streeto  in 
the  general  plan  are  irrevocably  dedicated 
as  such  streets.  On  the  contrary,  the  Sup- 
reme Court  of  Tennesee  In  the  case  of  State 
V.  Hamilton,  70  8.  W.  619,  approves  the  rule 
as  laid  down  in  Jones  on  Easements,  |  347, 
as  follows :  "When  land  Is  sold  by  reference 
to  the  plan  upon  which  several  streets  and 
avenues  are  laid  out  the  grantee  does  not 
necessarily  acqi^re  an  easement  in  all  said 
streets  or  ways.  He  acquires  an  eaaement 
In  the  street  or  way  upon  which  his  lot  la 
situate,  and  in  such  other  streets  or  ways 
as  are  necessary  or  convenient  to  enable 
falm  to  reach  a  highway.  He  acquires  no 
easement  In  the  street  or  way  which  his  land 
does  not  touch  and  which  does  not  lead  to 
the  highway;  and  he  is  not  entitled  to  an 
Injunction  or  other  remedy  by  reason  of  an 
obstruction  to  such  street  or  way."  In  tbe 
case  of  Cbapin  t.  Brown,  10  Atl.  638.  tbe. 
Supreme  Court  of  Rhode  Island  held  that  a 
complainant,  who  bought  a  lot  with  refo^ 
ence  to  a  pla^  one  side  ot  which  was  bounded 
by  an  avenue,  who  sought  to  have  a  f«ioe^ 
obstructing  said  avenue  and  also  other 
streets,  removed,  might  have  a  tecbnlcal 
right  to  have  the  obstmction  from  nit^ 
othOT  streets  removed,  but  as  sncb  removal 
would  be  of  no  real  benefit  to  him,  and  be 
would  oblige  the  defendant  to  incur  addition- 
al trouble  and  expoise  to  protect  bis  prop- 
erty, would  not  be  granted  relief  in  equity. 
Tbe  Supreme  Court  of  Hlcblgan,  speaking 
by  Judge  Cooley,  In  the  case  of  Bell  v.  Todd, 
51  Mich.  21,  16  N.  W.  804,  held  that  the  rule 
that  those  who  irarchase  by  reference  to  a 
plat  are  entitled  to  tbe  use  of  tbe  streets  on 
which  the  purchased  premises  appear  to  abnt 
and  of  all  connectlog  streets,  not  to  apply 
In  tbe  case  wboe  the  plat  was  not  a(toowl' 
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edged  nor  the  dedication  accepted  by  the 
pnbHc,  nor  the  streeta  laid  out  on  It,  nsed 
or  capable  of  nse,  and  where  the  streets  were 
neither  ways  of  necesti  1y  nor  of  conrenlence, 
and  no  equities  were  shown  against  closing 
tbem  which  the  plaintiffs  conid  assert. 
These  cases  Illustrate  the -conflict  in  the  ded- 
Mom. 

Upon  principle  we  think  the  extreme  view 
taken  by  the  North  Carolina  court  cannot 
he  sustained.  It  may  be  that  all  the  streets 
and  all^  which  appear  upon  a  map  or  plat 
and  according  to  which  the  owner  has  Bo)d 
and  conveyed  lots  are  thereby  Irrevocably 
dedicated  to  the  public ;  yet  only  such 
persons  as  may  be  Injnred  In  an  espe(Ual 
manner  by  the  obstruction  or  closing  of  such 
streets  have  a  right  In  equity  to  enforce  the 
dedication.  Bquity  will  not  enforce  mere 
technical  rights  nor  attempt  to  redress  un- 
snbstantial  wrongs.  It  lies  at  the  base  of 
the  right  of  an  individual  to  proceed  in  a 
court  of  equity  to  restrain  an  interference 
With  tile' enjoyment  of  some  common  right, 
Uiat  he  suffer,  such  Interference,  some 
special  or  particular  damage  not  suffered  by 
the  public  generally,  North  Carolina 

cases  recognize  the  principle  that  special 
damage  must  exist  as  a  basis  for  equitable 
relief,  but  rest  upon  the  theory,  that  a  pur- 
chaser in  a  platted  town  site  buys  with  refer- 
ence to  the  general  plan,  and  pays  an  added 
price  for  his  property  by  reason  thereof  and 
that  the  £ree  and  unobstructed  nse  of  all 
the  streets  shown  on  such  plan  is  necessary 
for  the  convenient,  use  of  every  lot,  and  the 
obstmctI<Ma  of  any  one  of  such  streets  de- 
tracts from  the  value  of  such  lot,  are  irre- 
buttable presumptions  of  fact  To  apply 
th^  presumptions  to  town  sites  In  a  new 
country  like  this,  where  many  abortive  at- 
tempts are  made  to  establiEdi  towns  and 
Tillages,  Is  to  do  violence  to  onr  sense  of 
right,  founded  upon  common  observation  and 
experience.  In  the  present  case  tlie  record 
shows  that,  although  many  years  have 
elapsed  since  the  platting  of  the  town  site 
of  Sidney,  It  has  less  than  half  a  hundred 
people  and  these  live  In  less  than  a  dozen 
houses.  The  town  site  may  never  be  more 
populous.  It  seems  to  us  that  the  question 
of  the  effect  of  the  closing  of  the  streets  by 
Thorpe  upon  the  property  rights  of  the  de- 
fendants in  error  is  one  which  ought  not  to 
be  determined  by  general  presumptions  of 
fact,  but  by  the  facts  as  they  may  appear 
from  the  proof.  It  may  be  that  little  proof 
Is  necessary  to  show  special  damage  in  such 
a  case,  but  it  does  seem  to  us  that  some 
proof  should  be  adduced  showing  that  the 
complainants  are  Injured  In  a  way  not  suffer- 
ed by  the  public  in  order  that  they  may 
make  out  a  case  within  the  equitable  juris- 
diction of  the  court. 

Turning  to  the  record,  we  And  that  the 
finding  of  the  court  as  to  the  injury  which 
results  to  the  appellees  from  the  closing  of 


the  streets  and  alleys  by  the  aj^llant  reads 
as  ffdiows:  '"Hiat  these  plaintiffs  as  said 
ptrchasers  of  said  lots  from  defendant  and 
his  grantors  and  predecessors  in  Interest 
and  as  the  owners  and  holders  of  the  same 
have  a  joint  and  mutual  Interest  in  the  com- 
mon use  of  the  streets  and  alleys  of  the  said 
town  site  of  Sidney ;  andaslnhabttanteof  tlie. 
said  town  site  are  Interested  In  keeping  op^ 
and  maintaining  the  streets  and  lots  of  said 
town  site  as  mapped  and  platted  and  laid  oat 
and  staked  on  the  ground  for  their  joint  and 
several  and  mutual  common  convenience  and 
benefit"  The  effect  of  this  finding  Is  a 
declaration  of  law,  rather  than  a  determina- 
tion of  an  Issue  of  fact.  The  plaintiffs  may 
have  bem  bitecested  in  keeping  opea  the 
streets,  and  these  streete  may  have  been  laid 
out  'for  tliehr  joint,  several,  mutual  and 
common  convenieQce  and  bendit,"  yet  no 
injury  may  actually  result  to  tbem  from 
their  closing;  and  as  we  hold  that  injury 
to  every  purcihaser  of  a  lot  within  such  a 
town  site  will  not  be  presumed  to  result  from 
the  closing  of  any  street  or  alley  tho^ln, 
which  may  have  been  deidgnated  on  the 
plat  of  such  town  site,  it  follows  that  the> 
finding  Is  insufficient  as  showing  special  in- 
jury to  liave  been  done  to  the  property  rights 
of  defendants  in  error  by  the  acto  of  Thorpe, 
which  differ  In  kind  from  those  possessed  by 
the  general  public.  Upon  the  trial  It  ap- 
pears that  evidence  was  introduced,  on  the 
part  of  defendants  In  error,  tending  to  show 
sQcb  injury,  and  evidence  tending  to  show 
the  contrary  was  Introduced  on  behalf  of 
plaintiff  In  error.  As  a  basis  for  the  relief 
granted  by  the  court  we  hold  that  there 
should  have  been  a  determination  of  this 
question,  not  as  a  matter  of  law  but  as  a 
matter  of  fact,  and  that  without  such  finding 
no  ground  for  equitable  relief  appears. 

We  hold,  therefore,  that  the  decree  award- 
ing the  injunction  prayed  for  Is  not  sustelned 
by  tiie  findings,  and  the  judgment  and  decree 
must  therefore  be  reversed. 

DOAN,  CAMPBELL,  and  NATS.  JJ.,  con- 
cur. 

ao  Arts.  180) 
THOMAS  et  al.  v.  TERHITORT. 

(Sopreme  Court  of  Arizona.  March  30,  1906.) 

1.  BAit— AcnoN — Complaint— SuFFiciEHOT. 

Rev.  St.  1902,  par.  1282,  provides  that  in 
pleading  a  judgment  or  other  determiDation  of 
a  court  of  special  jurisdiction,  it  sball  not  be 
necessary  to  state  the  facts  conferring  jurie- 
dlctioD,  but  that  the  jadgment  or  determiaacioa 
may  be  stated  to  have  been  doly  given  or  made. 
Held,  that  a  complaint  in  an  action  on  a  bail 
bond  was  not  insufficient  because  it  did  not 
state  facts  showing  the  jurisdiction  of  the  jus- 
tice who  made  the  order  holding  to  ansver,  or 
because  there  was  no  allegation  that  the  order 
was  duly  made,  as  the  act  of  the  j-intice  as  a 
committing  magistrate  was  an  act  done  by  him 
as  an  officer  having  general  jurisdictiMk 
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2:  Same  —  Vauditt  op  Bond  —  Absbncb  of 

PBrNCTPAXtS  SlOffATCU. 

Inaamach  as  Code  Cp.  Proc  f8  1074,  iVTfi, 
1077,  1084,  provide  that  when  a  defendant  gives 
bail  for  his  appearance  before  the  magisU'ato 
upon  the  examination  of  the  charge,  and  when 
he  civeg  bail  after  indictment  that  the  ball  bond 
Bhall  be  signed  by  the  defendant,  but  there  is  no 
similar  provision  for  the  form  of  the  bail  bond 
when  it  is  given  for  the  defendant  to  appear 
Id  the  court  above  upon  being  held  to  answer 
after  examination,  it  la  not  necessary  where  a 
defendant  has  been  held  to  answer  after  ex- 
amination, that  a  bail  bond  for  his  appearance 
to  answer  be  signed  by  the  principal,  but  it  is 
sufficient  if  executed  by  the  Bondsmen. 

[Ed.  Note. — ^FoT  casea  In  point,  aee  vol.  6, 
Cent.  Dig.  Ball,  |  217.] 

8.  Saue— Action  on  Bond— JtrDoincNT. 

A  judgment  on  a  bail  bond  sbould  have 
provided  that  plaintiff  recover  judgment  against 
the  BuretieE  in  the  amount  of  the  boud,  and  that 
of  such  sum  plaintiff  have  and  recover  of  6ach 
individual  defendant  the  amount  for  which  be 
was  obligated  in  the  bond,  and  a  judgment  that 
plaintiS  recover  of  each  defendant  the  amount 
for  which  he  was  obligated,  which  total  was 
in  excess  of  tbe  amount  of  the  bond,  was  im- 
proper. 

4.  AppraX/— Bond — Sufficiency. 

An  appeal  Iwnd  was  not  defective  under 
the  statute  requiring  tliat  the  bond  shall  be 
given  in  a  sum  double  the  probable  amount  of 
the  costs  of  the  suit  to  be  fixed  by  the  clerk, 
merely  because  the  clerk  made  no  order  fixing 
the  amount  of  costs,  it  having  been  sufficient 
for  the  clerk  to  fix  the  amount  of  the  bond. 

5.  Same — Cobbecteion  of  Recobd. 

By  Rule  6  of  the  Supreme  Conrt  (71  Faa 
Tlii),  for  the  purpose  of  correcting  any  error 
or  defect  ia  the  transcript,  either  party  may 
suggest  the  same  in  writing,  and  upon  good 
cause  shown,  obtain  an  order  that  the  proper 
clerk  certify  to  the  Supreme  Court  the  whole 
or  any  part  of  tbe  record  required.  Held,  that 
where  the  transcrint  on  appeal  did  not  contain 
a  copy  of  the  order  of  the  adjournment  of  the 
term  so  that  it  could  be  determined  whether  tbe 
appeal  bond  was  filed  within  the  proper  time 
after  adjournment,  a  certificate  of  the  clerk 
showing  the  date  of  adjournment,  cured  the  de- 
fect. 

Appeal  from  District  Court,  Santa  Cruz 
County ;  before  Joattce  Doan. 

Action  by  the  territory  against  Colby  N. 
Thomas  and  others.  From  a  judgment  In  fa- 
Tor  of  plaintiff,  defendants  appeal.  Remand- 
ed, with  directions  to  modify  Judgment,  and, 
as  80  modified,  afflrnied. 

Frank  X  Daffy  and  A.  Orflla  (Oeorge  R. 
Davis  and  J.  H.  Langston,  of  counsel),  for 
appellanta.  SL  8.  Clark,  Atty.  Gen^  for  the 
Territory. 

KENT,  O.  J.  This  was  an  action  brought 
by  the  territory  against  one  L.  F.  Swain  and 
certain  other  defendants  who  are  appellants 
In  this  court.  The  complaint  alleged  "that 
on  the  Slst  day  of  January,  1904,  the  defend- 
ant li.  F.  Swala  having  bera  committed  by 
8.  Ashley,  jastlce  of  the  peace  of  precinct 
No.  1,  Santa  Cruz  county,  Ariz.,  to  await 
the  action  of  the  grand  jury  of  said  county 
and  territory,  upon  two  charges  of  felony, 
to  wit,  embezzlement,  and  being  then  under 
arrest  and  confined  In  the  county  jail  at 
MoKales.  Santa  Oruz  cono^,  Arls,,  in  the 


custody  of  Thomas  J.  Turner,  aherffl  of  mid 
county,"  the  defendant  Swain,  to  Becure  his 
release  from  jail  on  said  charges,  gave  his 
ball  bond  in  the  sum  of  $9,000,  with  the 
appellants  as  sureties,  conditioned  that  be 
would  .appear  and  answer  the  chafes; 
that  thereafter  Swain  was  Indicted  by  the 
grand  Jury,  and,  being  called  for  arraign- 
ment In  the  district  court,  failed  to  appear, 
and  that  an  order  declaring  the  said  luill 
bond  forfeited  was  duly  entered;  and  al- 
leged that  thereby  the  bond  became  forfeit- 
ed, and  prayed  Judgment  for  the  amount 
thereof.  Separate  general  demurrers  were 
Introduced  on  behalf  of  the  defendant  Swain, 
and  on  behalf  of  the  appellants  herein.  The 
demurrer  was  sustained  as  to  the  defend- 
ant Swain,  but  tbe  demurrers  of  the  appel- 
lants were  overruled,  and  the  answers  of  the 
appellants  not  being  under  oath.  Judgment 
was  entered  against  the  appellants  In  the 
court  below.  From  the  order  overruling 
the  demurrers,  and  from  the  Judgment 
and  the  denial  of  a  motion  for  a  new  trial 
the  appellants  have  appealed. 

It  is  urged  that  the  complaint  does  not 
state  a  cause  of  action  against  these  defend- 
ants. In  that  facts  showing  the  jurisdiction 
of  the  Justice  to  make  tbe  order  holding  the 
defendant  Swain  to  answer  are  not  pleaded, 
nor  is  there  any  allegation  that  the  ord^ 
so  made  was  duly  made.  It  is  claimed  that 
tbe  court  of  a  justice  of  the  peace  Is  one 
of  Inferior  or  special  Jurisdiction,  and  that 
no  presumption  arises  as  to  the  Jurisdic- 
tion or  the  regularity  of  Its  proceedings, 
and  that  facts  to  show  such  Jurisdiction 
roust  be  pleaded,  unless  the  pleader  pleads 
the  conclusion  that  the  Jndgment  or  order 
was  duly  made  as  authorized  by  paragraph 
12S2  of  the  Revised  Statutes  of  1902.  which 
reads  as  follows:  "In  pleading  a  Judgment 
or  other  determination  of  a  court  or  officer 
of  special  jurisdiction  It  shall  not  be  neces- 
sary to  state  the  facts  conferring  Jurisdic- 
tion, but  such  Jndgment  or  determination 
may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted, 
the  party  pleading  shall  be  bound  to  es- 
tablish in  the  trial  the  facts  conferring 
Jurisdiction."  We  do  not  need  to  determine 
whether  when  a  judgment  or  otber  detov 
minatlon  of  a  court  of  a  Justice  of  the  peace 
Is  one  which  the  general  statutes  show  be 
has  Jurisdiction  to  make,  as  a  matt«  of 
public  policy,  the  Jurisdiction  of  such  court 
and  the  regularity  of  the  proceedings  b^ore 
it  should  not  be  assumed,  in  the  absence  of 
proof  of  defects  therein ;  or,  in  other  words, 
whether  there  should  properly  be  any  dis- 
tinction shown  between  a  court  of  a  Justice 
of  the  peace,  under  such  circumstances,  and 
a  higher  court,  as  to  the  presumption  that 
attaches  as  to  its  Jurisdiction.  That  qnestion 
does  not  arise  here.  The  act  of  tbe  Justice 
of  the  peace  was  not  a  Judgment  or  deter- 
mination of  the  Justice's  court  sittli^  as 
a  trial  conr^  but  the  act  of  the  Justice  att- 
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ting  afl  a  'Committing  magistrate,  whereby, 
M  such  magistrate,  he  held  the  defendant 
to  answer  to  the  grand  Jury.  As  sncb,  b«  | 
baa  the  same  powers  as  a  Justice  of  the  , 
Supreme  Goatt  or  a  district  Judge,  who  are 
likewise  magtatratea  under  our  Code,  and 
as  snch  he  acta  aa  an  office  having  graeral 
.and  not  qpeclal  Jurisdiction;  and  the  pre* 
sumption  ot  lav  attaches  that  he  had  the 
^nrlsdlctton  to  act  in  anch  capacity,  and  that 
his  action  as  such  was  regalar.  The  com- 
plaint was  t^refore  sufficient  Boynton  t. 
State,  T7  Ala.  2&;  1  BIsh.  New  Crhn.  Pioc. 
II  SSfr^Sa. 

It  appears  that  the  bond,  a  copy  of  which 
Is  set  forth  in  the  complaint,  was  not  exe- 
cuted by  Swalu,  the  principal,  but  only  by 
the  appellants;  and  It  Is  claimed  tbAt  the 
trial  oonrt  erred  In  not  sustaining  the  de* 
muner  of  the  appellants  and  dismissing 
the  acthm,  for  the  mson  that  in  the  absence 
of  mtb  execution  by  the  principal,  the  sure* 
ties  are  relieved  of  any  liability  under  the 
tMHid,  and  the  complaint  did  not,  ther^ore^ 
state  foots  sufficient  to  constitute  a  cause  of 
action  as  against  them.  It  la  provided  In 
chapter  1,  tit,  12,  of  the  Code  of  Criminal 
Procedure,  |  10T4,  that  If  the  offense  be 
bailable  the  defradant  may  be  admitted  to 
ball  befOT«  convlctitm:  <1)  For  bis  appear- 
ance befOK  ^tiie  magistrate  on  the  examl< 
nation  of  the  charge,  before  being  held  to 
answer,  or  on  the  trial  upon  a  charge  of  mis- 
demeanor; (2)  to  appear  at  the  court  to 
which  the  magistrate  Is  required  to  return 
the  depoeltlonB  and  statemoit  npon  the  de- 
fendant Ixing  held -to  answOT  aftw  exami- 
nation; (8)  attee  indictment,  etc.  Chapter 
2  of  the  same  title,  which  Is  entitied,  "Ball 
before  examination  or  trial,  and  upon  be- 
h^  held  to  anawer  befere  Indictment," 
provides,  tn  section  1076,  that  when  the  de- 
fendant has  been  held  to  answer  upon  an 
examination  for  a  public  offense,  the  admla- 
idon  to  ball  may  be  by  the  magistrate  by 
whom  be  Is  BO  held.  Section  1077  provides 
that  ball  for  the  appearance  of  tbe  d^end- 
ant  before  the  magistrate  upon  the  exami- 
nation of  the  cha^e^  or  <»  the  trial  of  a 
charge  of  misdemeanor,  diall  be  put  In  by 
a  written  imdertaklng,  executed  by  the  de- 
fendant, and  not  len  than  two  anfflcient 
sureties,  and  acknowledged  before  the  mag- 
istrate In  substantially  the  form  set  ft>rtfa  In 
such  section.  ChapterSof  thesame  tiU%  pro- 
viding for  the  glvli%  of  "bail  iq^on  indict- 
ment before  sonvlctlmi,"  provides,  In  sec* 
tton  106^  that  the  ball  mnat  be  put  In  by 
a  written  undertaking  executed  by  two 
sufficient  sureties  (with  the  defendant),  and 
admowle^ed  before  tbe  court  or  magistrate 
In  substantially  the  form  set  forth  in  the 
section.  It  will  be  perceived  that  the  Code 
is  specific  in  Its  reqidrements  wltii  respect 
to  the  form  of  the  undertaking  admitting 
the  d^endant  to  bail  In  two  of  the  three 
Instancea  when  the  defendant  may  be  admit- 
ted to  snch  ball  before  conviction,  to  wit. 


when  he  gives  bail  for  his  appearance  be* 
fore  the  magistrate  upon  the  examination 
of  the  charge,  and  when  he  gives  ball  after 
indictment  In  each  of  these  caaes,  the 
Code  requires  tiiat  the  ball  bond  must  be 
signed  and  executed  1^  tbe  defendant  There 
Is  DO  such  similar  provision,  however,  for 
the  form  of  the  bail  bond  when  it  is  girea 
tm  the  defendant  to  appear  in  tbe  court 
above^  upon  being  held  to  answer  after 
jexamlnatlon,  and  no  requirement  that  a 
bond  BO  given  shall  be  executed  by  the  de- 
fendant Section  1070  of  tiie  Code  provides : 
"The  taking  of  ball  considts  In  the  acc^t* 
ance  by  a  competent  court  or  magistrate, 
of  the  undertaking  of  sufficient  bail  for  the 
ai^earahce  of  the  defendant  according  to 
the  terms  of  the  tmdertaking,  or  that  the 
bail  win  pay  to,tiie  toritory  of  Arliona, 
a  sped  fled  sum." 

We  think  where  a  defendant  has  been  held 
to  answOT  after  examination,  a  bond  condl- 
tkmed  that  he  will  appear  and  answer  the 
charge,  under  our  practice,  may  be  given  bf 
the  bondamoi,  without  such  defendant  as 
principal  Joining  therein.  The  bond  In  tbis 
case  was  as  follows :  "In  the  Justice  Court 
in  and  for  Frednct  Number  One,  County  at 
Santa  Cms,  Territory  of  Arizona.  An  order 
having  been  mitde  on  the  Slst  day  vt  Jan- 
uary, A.  D.,  1901,  by  S.  Asbl^,  Justice  of  the 
peace  of  Santa  Cruz  county,  that  I*  F.  Swain 
be  held  to  answer  on  a  chai^ie  6t  embemle- 
ment,  upon  whldi  be  baa  been  admitted  to 
bail  In  the  sum  ot  nine  thousand  dollars,  we, 
Colby  N.  Thomas  by  occupation  mining  en- 
gineer in  the  amount  of  $7,000.00,  and  0.  R. 
Brown  by  occupation  mine  manager  In  the 
amount  of  97,000.00,  and  N.  K.  Moon  by  oc- 
cupation physician  in  the  amount  ot  ^JQWk- 
00,  and  Henry  Levin  by  occupation  broker 
in  the  amount  of  12,000.00,  householden 
within  the  territory  of  Arlsona,  hereby  un- 
dertake that  the  above-named  L.  F.  Swain 
will  appear  and  answer  to  the  charge  above 
mentioned  In  whatever  court  be  may  be 
prosecuted,  and  will  at  all  times  hold  him- 
self amenable  to  tbe  orders  and  iwocesses 
of  the  court;  and.  If  convicted,  will  appear 
for  Judgment  and  render,  himself  In  execu- 
tion thereof,  or,  if  he  fafl  to  perform  either 
of  these  conditions,  that  we  will  pay  to  the 
territory  of  Arizona  the  sum  of  nine  thousand 
dollars  as  herein  specified.  Witness  our 
hands  and  seals  this  2*in  day  of  June,  A. 
I>.  1904.  Colby  N.  Thomas.  [Sea!.]  O.  R. 
Brown.  ISeal.]"  K  K.  Noon,  H.  D.  [Seal.]  Hen- 
ry Levin,  [Seal.!"  Tlie  obllffors  duly  Justified, 
and  the  bond  was  approved  by  the  Justice  of 
the  peace  and  duly  filed.  It  will  he  obaerved 
that  by  tbe  terms  of  the  bond,  Swain  did 
not  purport  to  be  a  par^  thereto,  and  we 
tbink  as  the  Justice  had  Jurisdiction  to  hold 
tbe  defendant  to  answer,  that  the  obligors 
on  tbe  bond  were  liable  upon  a  breach  of 
the  condition. 

It  Is  further  contended  by  the  appellanta 
that  the  Judgment  entoed  waa  erroneous,  In 
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that  It  is  In  double  the  amount  for  -which 
the  obligors  became  liable.  The  judgment 
provides  as  follows:  "Wherefore  It  is  or- 
dered, adjudged,  and  decreed  that  the  plain- 
tlflf,  territory  of  Arizona,  do  have  and  re- 
cover Judgment  against  the  defendant  Colby 
N'.  Thomas  for  the  sum  of  seven  thousand 
dollars  ($7,000.00) ;  against  the  defendant 
G.  B.  Brown  for  the  sum  of  seven  thousand 
dollars  ($7,000,000);  against  the  defendant 
N.  K.  Noon,  M.  D.  for  the  sum  of  two  thou- 
sand dollars  ($2,000.00),  and  against  the 
defendant  Henry  Levin  for  the  sum  of  two 
thousand  dollars  ($2,000.00),  and  against  all 
of  said  defendants  for  the  sum  of  forty-one 
*'/ioo  dollars  ($41.15)  plaintiff's  costs  and 
disbursements  herein  expended,  and  for  all 
of  which  sums  let  execution  issue."  We 
think  such  Judgment  Is  improper  In  form. 
It  should  have  provided  tbat  the  plaintiff 
have  and  recover  Judgment  against  the  de- 
fendants In  the  amount  specified  In  the  bond, 
to  wit,  the  sum  of  $9,0(X),  and  that  of  such 
sum  the  plaintiff  have  and  recover  of  each 
individual  defendant  the  amount  for  which 
he  Is  obligated  in  the  bond;  and  that  the 
plaintiff  have  and  recover  of  the  defendants 
the  amount  of  Its  costs;  payment  of  said 
sum  of  $9,000  and  costs,  by  any  or  all  of  the 
defMidants,  to  operate  as  a  satisfaction  of 
the  Jndgment.  Counsel  for  the  appellee  con- 
tends that  upon  tbe  Incomplete  record  pre- 
sented to  us  in  this  case,  we  may  not  con- 
sidn*  the  question  urged  by  the  appellants. 
The  record  presented  to  us  Is  defective,  and 
falls  to  comply  in  many  respects  with  the 
statutory  provisions  or  the  rules  of  court. 
The  objections,  however,  to  tue  sufficiency 
of  the  complaint,  and  the  action  of  tbe  trial 
court  In  overruling  the  demurrers  of  the 
defendants,  and  as  to  the  form  of  the  judg- 
ment, appear  on  the  face  of  the  record,  and 
we  may  properly  consider  them. 
-  It  is  further  urged  that  the  appeal  bond 
Is  80  defective  as  not  to  confer  Jurisdiction 
upon  this  court.  It  is  claimed  that  inas- 
much as  the  statute  requires  that  tbe  bond 
shall  be  given  "in  a  sum  at  least  double  the 
probable  amount  of  tbe  costs  of  the  suit  of 
both  the  appellate  court  and  the  court  below, 
to  he  fixed  by  the  clerk,"  the  clerk  should 
make  an  order  fixing  the  amount  of  such 
costs;  and  that,  as  no  such  order  has  been 
made,  tbe  bond  Is  Invalid.  Tlils  objection 
is  not  well  taken.  It  is  not  the  duty  of  the 
clerk  to  make  or  enter  an  order  In  tbe  prem- 
ises. It  Is  his  duty  to  fix  tbe  amount  of 
tbe  bond.  When,  as  In  this  Instance,  it 
appears  that  the  clerk  has  duly  approved  the 
bond,  by  his  Indorsement  thereon  to  that 
^ect,  such  approval  covers  the  form  of  tbe 
bond,  the  amount  thereof,  and  the  sufficiency 
of  the  sureties.  To  approve  the  amount  of 
the  bond.  Is  to  fix  the  amount,  within  the 
meaning  of  the  statute. 

It  Is  further  objected  that  the  record  does 
not  show  that  an  appeal  bond  was  filed 


wltUn  20  dayiB  after  the  date  of  the  ad- 
journment of  the  trial  court  for  the  term, 
as  required  by  law.  The  transcript  should 
contain  a  copy  of  tbe  order  of  the  adjourn- 
ment of  the  term.  In  order  that  It  may  ap- 
pear whether  tbe  appeal  bond  was  filed  in 
time  to  perfect  the  appeal.  The  record  Is 
silent  In  this  respect.  Rule  6  of  the  roles 
adopted  by  us  (71  Pac.  vlil)  provides: 
"For  the  purpose  of  correcting  any  error  or 
defect  In  the  transcript,  either  party  may 
surest  the  same  In  writing,  and  upon  good 
cause  shown,  obtain  an  order  that  the  proper 
clerk  certify  to  this  court  the  whole  or  any 
part  of  the  record  required,  or  he  may  pro- 
duce tbe  same  duly  certified,  without  ancb 
order."  Taking  advantage  of  the  permission 
accorded  by  this  rule,  the  appellants  have 
provided  a  certificate  of  the  el&tk,  showing 
tbe  date  of  tbe  adjournment  of  the  term, 
and  tbat  the  bond  In  qneErtion  was  filed  with- 
in the  time  allowed.  The  defect  having 
been  thus  cured,  we  may  disregard  it. 

■  We  find  no  error  In  the  record  which  re- 
quires a  reversal  of  the  Judgment  As  we 
have  pointed  out,  the  form  of  the  Judgmmt, 
however.  Is  improper,  and  It  should  be  mod- 
ified in  accordance  with  tbe  views  we  have 
expressed.  The  cause  is  remanded  to  the 
district  court,  with  instructions  to  modify 
the  Jndgment  In  accordance  with  this  opin- 
ion ;  and  ss  so  modified,  flie  Jndgment  im 
affirmed. 

SLOAN,  OAMFBEIiL,  and  NAVB.  JJ^  con- 
cur. 

00  Arte.  IIS) 

SMITH  T.  MANLOVB. 
(Supreme  Court  of  Arizona.   March  30,  1909.) 
Appeal— Recobo  —  Questions  Considbbeo — 
Harmless  E^bob. 

Where,  on  appeal  In  an  action  involving 
the  validity  of  a  tax  title,  the  record  shows 
that  the  trial  judge  was  of  the  opinion  that  tbe 
law  of  1903  controlled,  but  does  not  show  that 
his  decision  woald  have  been  diflterent  if  tbe 
law  of  1901  controlled,  the  correctness  of  his 
mling  in  tbat  regard  will  not  be  reviewed. 

Appeal  from  District  Court,  Pima  County ; 
before  Justice  John  H.  Campbell. 

Action  by  Grace  H.  Manlove  against  Man- 
uel Smith.  From  a  Jndgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Charles  Blenman  and  William  M.  Lovell. 
for  appellant.  Frank  H.  Hereford,  for  ap- 
pellee. ^ 

KENT,  C.  J.  Tbls  was  an  action  brought 
by  the  appellee  to  quiet  her  title  to  certain 
property  as  against  the  appellant,  who  claim- 
ed the  same  under  a  tax  deed.  Tbe  trial 
court,  upon  tbe  documentary  and  oral  evi- 
dence presented  to  It,  found  the  tax  deed 
to  be  Illegal  and  void,  and  rendered  judg- 
ment for  tbe  appellee;  and  from  this  judg- 
ment, and  an  order  denying  a  motion  for  a 
ncrw  trial,  an  appeal  has  been  taken. 
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Tbe  motion  for  a  new  trial  Is  as  follows: 
"Now  comes  the  aboTe-named  defendant, 
Bfanuel  Smltb,  and  moTes  this  honorable 
court  for  a  new  trial  In  this  cause,  and  for 
SronndB  for  said  motion  alleges:  (1)  That  the 
evidence  does  not  sustain  the'judgment.  (2) 
That  the  Judgment  Is  contrary  to  tbe  evi- 
dence. (S)  That  the  Judgment  Is  contrary  to 
law.  The  appellant  has  assigned  as  error:  (1) 
That  the  court  erred  in  overruling  defendant's 
motion  for  a  new  trial.  (2)  Tbe  evidence  does 
not  sustain  tbe  findings  or  Judgment.  (3) 
Tbe  findings  of  fact  do  not  support  the  con- 
clusions of  law.  (4)  Tbe  conclusions  of  law 
and  the  Judgment  are  contrary  to  law  and  tbe 
evidence."  Tbe  abstract  of  record  contains 
only  tbe  pleadings,  tbe  findings,  the  Judgment, 
the  minute  entries,  and  the  motion  for  a  new 
trial.  The  evidence  taken  Is  not  presented, 
either  in  tbe  abstract  or  otherwise  preserved, 
and  is  not  before  us,  nor  Is  there  any  bill  of 
exceptions  or  statement  of  facta. 

The  appellant  has  discussed  In  Ills  brief 
but  one  question,  and  that  is  wbetber  the  act 
of  1901,  relatli^  to  the  collection  of  delin- 
quent taxes,  or  tbe  act  of  1903,  in  relation 
thereto,  was  In  force  at  the  time  oi  the  tax 
sale,  his  cont^tlon  being  that  it  appears 
from  the  conclu^on  drawn  by  the  court  from 
Its  findings,  that  the  court  was  of  the  opinion 
that  tbe  act  of  1903  was  in  force,,  and  was 
therefore  In  error  In  rendering  Judgment  for 
tbe  plaintiff.  If  upon  the  insufilclent  as- 
s^ment  of  error  in  that  regard  we  should, 
nevertheless,  consider  the  question,  it  would 
be  of  no  avail  in  coming  to  a  determination 
as  to  whether  the  court  was  right  In  the 
Judgment  rendered.  If  we  should  bold  with 
the  appellant  that  tbe  act  of  1903  bad  not 
gone  into  effect  at  tiie-  time  of  tbe  sale,  and 
tbe  sale  was  therefore  properly  to  be  made  un- 
der the  provisions  of  tbe  act  of  19(0,  we  would 
still  have  nothing  before  us  to  determine 
whether  or  not  tbe  trial  court  was  right  In 
tbe  conclusions  it  arrived  at,  or  In  the  Judg- 
ment It  rendered.  The  appellant  says  In  his 
brief:  "E^m  the  findings  of  fact  It  Is  sub- 
mitted on  behalf  of  the  appellant  that  Judg- 
ment must  and  would  have  been  rendered 
fn  bis  favor  bad  not  tbe  court  below  taken 
the  view  that  the  sale  for  delinquent  taxes 
of  the  property,  which  was  the  subject  of 
the  action,  should  have  been  made  and  car- 
ried out  under  tbe  new  law  of  1903." 

We  have  nothing  before  us  to  show  that 
Judgment  would  have  been  rendered  in  favor 
of  the  appellant,  except  for  the  fact,  as  claim- 
ed, that  the  court  thought  the  act  of  1903  ap- 
plied. We  think  it  probable  from  the  lan- 
guage of  one  of  the  subdivisions  of  the  con- 
clusions drawn  by  tbe  court,  that  the  court 
was  of  the  opinion  that  the  act  of  1001  was 
not  In  force,  but  it  by  no  means  follows  that 
the  conclusions  of  tbe  court  that  tbe  tax  deed 
was  void,  and  that  the  appellant  bad  no  title, 
were  not  based  upon  a  failure  of  proof  as 
to  tbe  regularity  of  tbe  proceedh^  and  up- 


on  the  illegality  of  tbe  deed  In  otber  recqpects, 
and  even  under  the  law  of  1901  It  is  urged 
by  tbe  appellee  that  tbe  findings  show  the 
illegality  of  the  deed  in  several  particulars, 
to  which  tbe  appellant  has  made  no  reply,' 
and  tbe  appelant  falls  to  point  out  why  the 
conclusions  arrived  at  by  tbe  court,  and 
tbe  Judgmrat  rendered  may  not  bave  been 
entirely  proper  upon  the  findings  as  made, 
even  if  tbe  act  of  1001  were  In  force  at  tbe 
time.  Upon  the  record  before  us,  we  are  not 
able  to  say  that,  from  the  findings  as  made, 
tbe  court  was  not  Justified  In  its  conclusions 
for  reuBons  other  than  that  the  sale  was 
made  under  a  statute  not  in  force.  As  a  de- 
termination In  bis  favor  of  the  question  pre- 
sented by  the  appellant  In  bis  brief  would 
not,  upon  'the  record  before  os,  aid  us  in  a 
determination  as  to  whether  the  Judgment  of 
the  trial  court  should  be  reversed,  we  deem 
it  unuecesf^ary  to  express  any  opinion 
as  to  the  correctness  of  the  a^iellaflt's  posi- 
tion In  that  regard. 

Upon  tbe  record  before  ns,  the  Jn^moit 
of  tbe  district  court  is  affirmed. 

SLOAN,  DOAN,  and  NATS,  JJ^  concnr. 


(10  Ariz.  1S4> 

MEX£R-OIiARKE-ROWE   BUNES  CO.  T. 
STEINFELD. 

(Supreme  Court  of  Arizona.  March  31,  1906.) 

Mines  and  Minebaxs— Mining  Claims— 
CoNFUCT  —  Boundaries  —  Bvidicncb>— Find- 
ings. 

In  a  suit  to  determine  an  alleged  conflict 
in  the  boundariea  of  two  mining  clauns,  a  find- 
ing that  a  point  300  feet  N.  9"  w.  from  the  east- 
end  center  of  one  of  the  claims,  where  tbe  old 
northeast  corner  monument  stood,  was  at  tbe 
point  now  marking  tbe  southeast  comer  of  tbe 
confiicting  claim  according  to  the  aurvey  for 
the  patent  thereof,  held  unsupported  by  any 
evidence,  InconaiateBt,  self-contradlctoryp  and 
maUieniatically  impossible. 

On  rehearing.  Beversed. 

For  former  opinion,  see  80  Fac.  40a 

Thomas  H.  Mitchell  and  William  M.  Lovell, 
for  api>ellant.  Sellm  M.  Franklin,  for  ap- 
plies. 

DOAN,  J.  The  appellant  is  tbe  owner 
of  a  pat«]ted  mining  claim  known  as  tbe 
"Peterson. '*  The  appellee  is  the  owner  of  a 
mining  claim  known  as  tbe  "Iron  Mountain" 
adjoining  the  "Peterson"  on  the  north.  A 
survey  of  tbe  "Iron  Moontaln"  in  support 
of  the  application  for  patent  Includes  a  strip 
34^  feet  wide  along  the  northern  side  of  the 
"Peterson"  for  the  full  1,600  feet,  which  Is 
claimed  by  tbe  appellants  to  be  within  the  ex- 
ternal boundaries  of  the  "Paterson"  accord- 
ing to  tbe  patent  Issued  therefor  In  1884. 
Tbe  appeal  In  this  case  was  presented  at  the 
last  term  of  this  court,  and  the  Judgment  of 
the  lower  court  was  reversed  In  accordance 
with  tbe  opinion  written  by  Mr.  Justice 
Sloan,  80  Pac  400l  A  rehearing  was  srant- 
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ed  on  application  of  tbe  appellee,  and  tbe  case 
again  presented  at  this  term  of  court 

We  held  in  tbe  original  opinion  In  this  case 
that  the  decree  of  the  court  excluding  the 
ground  in  controversy  from  the  "Paterson" 
and  inclndlng  it  within  the  boundaries  of  the 
"Iron  Mountain"  claim  was  not  sustained  by 
tbe  findings,  and  for  that  reason  the  Judg- 
ment was  reversed,  A  further  presentation 
of  the  case  and  an  examination  of  the  evi- 
dence convinces  us  that  the  decree  of  the 
court  Is  not  sustained  by  the  findings  as  for- 
merly stated,  that  the  seventh  and  eighth 
flDdlnga  are  unsupported  by  any  evidence, 
and  the  latter  part  of  the  sixth  finding  Is 
Inconsistent  and  self -contradictory. 

The  evidence  contains  the  testimony  of 
three  deputy  mineral  surveyors  ■  who  have 
recently  made  surveys  of  this  properly — 
Mr.  Santee,  who  for  the  plaintiff  made  a 
survey  In  189D,  and  again  in  1902  or  1003; 
Mr.  ChUson,  who  made  a  survey  for  the  de- 
fendant shortly  after  Santee's  survey  In  the 
year  1890;  and  Phillip  Contzen,  who  made 
the  survey  In  support  of  the  application  for 
patent  of  the  "Iron  Mountain"  In  1002.  The 
surveys  all  purport  to  start  from  the  west 
end  center  of  the  "Paterson"  mining  claim. 
The  three  surveyors  practically  agree  In  their 
testimony  as  to  the  courses  and  distances  be- 
tween the  dllferent  points  on  the  several 
lines  of  the  two  claims,  and  the  contention 
In  regard  to  the  disputed  strip  34^  feet 
wide  lying  either  above  or  below  the  bound- 
ary line  between  the  "Paterson"  and  the 
"Iron  Mountain'*  arises  from  the  dispute  as 
to  the  proper  location  of  the  west  end  center 
as  the  Initial  point  Tbe  plaintiff  claims  that 
the  true  west  end  center  of  the  "Paterson" 
is  at  tbe  point  where  the  Initial  monument 
designating  it  now  stands,  while  the  defend- 
ant claims  that  its  true  location,  as  called  for 
In  tbe  field  notes  of  the  survey  for  patent 
la  36  feet  S.  0"  E.  from  that  monument. 
Starting  from  a  point  36  feet  south  of  the  In- 
itial monument  as  the  correct  end  center,  the 
two  surveys  for  the  defendant  run  N.  0°  W. 
300  feet  and  th&e  fix  the  northwest  comer 
of  the  "Paterson"  and  the  southwest  comer 
of  the  "Iron  Mountain."  They  mn  thence 
1,500  feet  lJ.  81°  B.,  and  fix  the  northeast 
comer  of  the  "Paterson"  and  the  southeast 
corner  of  the  "Iron  Mountain"  at  a  point 
where  they  say  the  northeast  corner  of  the 
"Paterson"  was  originally  located  by  the  sur- 
vey for  the  patent  They  ran  thence  S.  9" 
B.  300  feet  to  an  old  pile  of  stones,  at  a 
point  which  they  claim  represents  the  trae 
east  end  center  of  the  "Paterson";  thence 
from  these  old  stones  S.  8<*  E.  300  feet,  to  a 
point  which  they  claim  Is  the  correct  location 
for  the  southeast  corner  of  the  "Paterson," 
as  designated  by  the  patent  and  the  calls  of 
the  survey,  and  which  Is  35^  feet  from  the 
plaintiff's  monimient  marking  said  comer. 
They  run  thence  S.  81°  W.  1,500  feet  to  a 
point  which  tii^  claim  to  be  tbe  proper  lo- 
cation for  the  wattawest  oorn«r  of  tbe  "Pat- 


erson," at  which  no  monument  Is  fonnd,  but 
which  Contzen  locates  43  feet,  and  Chllson 
37  feet  south  of  tbe  monument  claimed  by 
the  plaintiff  and  found  by  the  court  to  mark 
the  tme  southwest  corner.  They  run  thence 
297  feet  to  the  point  of  starting,  which  the? 
claim  is  the  true  west  end  center  of  the  "Pat- 
erson," but  which  they  say  Is  36  feet  8.  9° 
E.  from  the  monument  now  marking  said 
west  end  center,  and  which  is  claimed  by  the 
plaintiff  and  found  by  the  court  to  be  the  one 
erected  on  the  survey  for  the  patent  They 
testify  that  the  point  fixed  by  them  for  tbe 
northwest  corner  of  the  "Paterson,"  and  the 
southwest  comer  of  the  "Iron  Mountain," 
while  301  feet  distant  from  the  true  west  end 
center  as  claimed  by  them,  is  30  feet  south 
of  the  corner  monument  erected  by  the  plain- 
tiff,  and  Is  only  2C5  feet  distant  from  the 
monument  designating  the  west  end  center, 
and  they  likewise  testify  that  tbe  point  fixed 
by  them  for  the  northeast  comer  of  the 
"Paterson"  and  the  southeast  corner  of  the 
"Iron  Jlountain"  Is  37  feet  S.  9°  E.  from  the 
monument  erected  by  the  plaintiff  to  desig- 
nate the  same  common  comer.  They  testify 
that  running  800  feet  from  the  comer  es- 
tablished by  them  as  the  northeast  of  the 
"Paterson"  and  the  southeast  of  the  "Iron 
Mountain"  takes  them  to  a  point  where  some 
old  stones  were  found  35H  feet  3.  9"  E. 
from  the  monument  claimed  by  the  plaintiff 
to  represent  the  east  end  center  of  the  "Pat- 
erson," and  that  800  feet  from  the  point 
marked  by  these  old  stones  (35H  feet  south 
of  tbe  point  claimed  by  the  plaintiff  to  rep- 
resent  tbe  east  end  center)  they  fixed  the 
southeast  comer  of  the  "Paterson,"  at  a 
point  35^  feet  south  of  the  monumoit  claim- 
ed by  the  plaintiff  to  represent  the  said  south- 
east comer.  The  testimony  of  Santee^  who 
surveyed  the  claim  for  the  plaintiff  In  1899 
and  again  In  1002,  agrees  In  all  these  mate- 
rial points  with  their  testimony.  Santee,  how- 
ever, claims  that  the  monument  designated 
as  the  west  end  center  of  the  "Paterson" 
clolm  stands  now  In  the  identical  place  in 
which  it  was  built  by  tbe  surveyor  who  made 
the  official  survey  for  the  patent  and  that 
tbe  comer  eatabllsbed  by  falm  300  feet  north 
from  that  Initial  monument  and  36  feet 
north  of  the  point  designated  by  the  otbtf 
surveyors.  Is  the  tme  northwest  oomer  of  the 
"Paterson,"  and  the  southwest  comer  of  the 
"Iron  Mountain";  that  running  thence  N. 
81"  B.  1,500  feet  the  monument  in  place  37 
feet  N.  9°  W.  of  tbe  point  found  by  CbUson 
and  Contzen  as  the  comer  common  to  the 
northeast  of  the  "Paterson"  and  southeast 
of  the  "Iron  Mountain"  designates  the  true 
comer  of  those  claims,  and  that  300  feet  S. 
9"  EL  from  that  comer,  the  true  east  end 
center  of  the  "Paterson"  la  designated  by 
the  monument  there  standing  as  claimed  by 
plaintiff,  and  that  the  monument  300  feet 
S.  9°  B.  from  the  said  east  end  center  monu- 
ment designates  the  true  southeast  comer  of 
tbe  "Paterson"  at  a  point  35)&  feet  N.  9'  W. 
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from  the  point  claimed  as  such  com&f  by 
Gbllson  and  Contzen;  and  tbat  miming 
tfaence  1,500  feet  In  a  coarse  8.  SI"  W.  be 
strikes  the*  true  theoretical  southwest  comer 
of  the  "Faterson"  at  a  point  11  feet  sontb  of 
the  southwest  comer  monument,  as  erected 
hy  the  official  surveyors  for  the  patent  and 
now  standing  on  the  ground,  which  Is  con- 
ceded  to  be  289  feet  S.  9"  B.  from  the  Initial 
monument  wlilch  ttie  plaintiff  alleges  marks 
the  true  west  end  center  of  the  claim. 

The  court  found  as  a  fact  that  "the  west 
end  center  monnment  of  said  'Paterson*  mine, 
as  described  and  calied  for  in  the  said  patent 
of  said  'Faterson'  mine  aforesaid,  is  situate 
on  the  ground  at  the  point  originally  estab- 
lished by  the  deputy  mineral  surveyor  who 
made  the  surrey  of  said  mine  for  patent." 
The  court  found  that  "the  monument  erect- 
ed on  tbe  ground  by  the  said  deputy  minerai 
surveyor  as  marking  the  southwest  corner  of 
said  'Faterson*  mine,  and  as  called  for  and 
described  in  said  patent  Is  also  situated  upon 
the  ground  at  the  point  where  the  same  was 
first  erected ;  that  said  monument  Is  situated 
8.  go  E.  2S9  feet  from  the  said  west  end  cen- 
ter monument:  that  the  monument  erected 
upon  the  ground  by  the  said  deputy  mineral 
snrveyor,  who  made  the  survey  for  patent  of 
the  said  'Faterson'  mine,  as  marking  the 
southeast  comer  of  said  'Faterson'  mine  as 
called  for  and  described  in  the  said  patent, 
and  also  in  the  field  notes  of  surrey  of  said 
'Faterson'  mine,  Is  also  situated  npon  tbe 
ground  at  the  point  where  the  same  was  first 
erected  by  said  deputy  mineral  surveyor,  and 
being  the  monument  called  tor  and  described 
In  said  patent  and  field  notes  aforesaid,  said 
monument  being, .  approximately,  N.  81*  E. 
l,tSOO  feet  from  tbe  said  southwest  comer  mon- 
ument ofsaid 'Faterson*  mine;  that  the  monu- 
ment erected  upon  tbe  ground  by  the  deputy 
mineral  surveyor  who  made  the  surrey  for 
patent  of  said  'Faterson'  mine  as  marking  the 
east  end  center  of  said  'Faterson'  mine,  as  call- 
ed for  and  described  In  tbe  said  patent,  and 
also  in  the  field  notes  of  survey  of  said  'Fater- 
son' mine,  to  also  situate  upon  the  ground  at 
the  point  wbere  the  same  was  first  erected 
by  said  mineral  surveyor,  and  being  tbe  mon- 
ument called  for  and  described  In  said  patent 
and  field  notes  aforesaid,  said  monument  being 
N.  9°  W.  300  feet  from  the  said  monument, 
aforesaid,  marking  the  southeast  comer ;  that 
the  shaft  designated  In  the  patent  as  'Shaft 
No.  8,'  bears  S.  81°  W.  at  a  distance  of  100 
feet  from  said  east  end  center  monument." 

In  thesb  findings,  the  court  has  found  the 
location  of  the  west  end  center,  the  south- 
west comer,  and  the  southeast  comer  situate 
on  the  ground  at  tbe  different  points  as  claim- 
ed by  the  plaintiff,  and  has  found  that  the 
monuments  now  marking  those  points  are  the 
ones  tbat  were-  erected  upon  tbe  ground  by 
the  deputy  mineral  surveyor.  These  findings 
are  fully  supported  by  the  evidence.  The 
surveyor  for  the  plaintiff  testified  that  300 
feet  from  the  east  aid  center  tbe  eoutheast 


comer  mmiDment  was  86  feet  N.  9'  W.  of 
the  point  claimed  hy  the  defendanlfs  mrvey- 
ors  as  the  true  southeast  comer,  and  Uiat. 
running  from  the  southeast  comer  as  found 
and  desl^ated  by  blm  1,600  feet  in  a  course 
S.  81°  W.  brought  him  11  feet  S.  9°  E.  of 
the  southwest  comer  monument,  which  has 
been  proved  1^  all  of  the  snrreyora  and  found 
by  the  court  to  be  289  feet  8.  9"  B.  from  tbe 
west  end  center,  being  thus  11  feet  short  of 
the  300  feet  intended,  and  for  this  reason  tbe 
-southeast  comer  monument  is  approximately 
N.  81"  B.  from  said  southwest  comer.  In- 
stead of  be\Dg  exactly  In  that  course.  This 
also  Is  supported  by  the  testimony  of  the  two 
surveyors  for  tbe  defendant  that  ranning 
1,600  feet  S.  81"  W.  from  tbe  point  established 
by  them  as  the  comer  which  was  86^  feet 
south  of  the  comer  claimed  by  the  plaintiff, 
brought  Ghllson  37,  and  Contzen  43,  feet 
south  of  the  aforesaid  southwest  comer  mon- 
ument, and  therefore  makes  it  plain  that  the 
point  from  which  th^  start  could  not  have 
been  referred  to  by  the  court  ag  the  south- 
east comer. 

The  finding  of  the  court  relative  to  the  mon- 
ument at  the  east  end  center  Is  not  .entirely 
clear.  The  court  has  found  "that  the  mon- 
ument erected  on  the  ground  by  the  United 
States  mineral  surveyor,  who  made  tbe  sur- 
vey for  patent  of  said  'Faterson'  mine  as 
marking  tbe  east  end  center,  is  situate  upon 
the  ground  wbere  the  same  was  first  erected," 
and  then  finds  that  the  monument  Is  "N.  9° 
W.  300  feet  from  the  southeast  comer,"  and 
that  the  shaft  designated  in  the  patent  as 
"Shaft  No.  3"  bears  S.  81"  W.,  a  distance  of 
100  feet  from  the  east  end  center  monument. 
If  the  court  herein  meant  to  designate  the 
east  end  center,  as  claimed  by  the  plaintiff, 
tbe  finding  is  supported  by  the  evld^ice  so 
far  as  the  distance  Is  concemed,  but  there  to 
no  evidence  In  the  record  that  the  shaft 
bears  from  that  monument  in  the  course  and 
at  the  distance  named.  It  may,  or  It  may  not. 
The  record  presents  no  evidence  on  tbat  point 
There  Is  evidence  that  there  is  a  shaft  that 
bears  from  the  pOtnt  claimed  by  defendant 
to  be  the  east  end  center  in  tbat  course  and 
at  tbat  distance,  bnt  If  this  be  taken  as  the 
point  Intended  by  tbe  court  in  Its  findings, 
there  Is  no  evidence  In  the  record  to  sustain 
the  distance,  but  all  of  the  evidence  in  regard 
to  the  distance  contradicts  tbe  finding.  The 
distance  established  by  tbe  testimony  of  all 
the  witnesses  is  205Jt  feet  to  that  point  The 
court  likewise  has  found  that  "the  monument 
erected  upon  the  ground  by  the  deputy  miner- 
al surveyor,  who  made  the  survey  for  patent 
is  sltnate  upon  the  ground  at  the  point  where 
the  same  was  first  erected."  and  the  testi- 
mony of  the  surveyors  for  the  defendant  be- 
ing 'the  only  evidence  In  the  record  on  that 
subject  is  to  the  effect  that  there  was  no 
monnment  at  that  place.  One  of  them  tMit- 
fied  that  it  was  a  point  where  some  old  stones 
were  found;  another  testified  a  pile  of  old 
abaaaee,  and  In  another  plac*  tbe  mnatna  of 
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an  old  monnment,  none  of  wliicb  Biqiport,  but 
all  of  which  contradict,  the  finding  that  the 
monument  erected  in  ISdl  is  Bitnate  upon  the 
ground  at  the  pobit  where  the  same  was  first 
erected. 

The  finding  of  the  court,  therefore,  if  in- 
tended to  apply  to  the  location  as  claimed  by 
tlM  defendant,  being  not  only  unsupported  by, 
but  directly  contrary  to,  the  erldoice  as  to 
the  distance  from  the  southeast  corner,  and 
as  to  its  being  the  monument  first  erected  by 
the  United  States  mineral  aurr^r,  we. are 
constrained  to  interpret  it  as  referring  to  the 
point  claimed  by  the  plaintiff.  By  this  loca- 
tion of  the  east  end  cmter,  the  next  finding 
wherein  the  court  found  as  a  fact  that  "in 
the  month  of  April,  1899,  there  existed  at  a 
point  N.  9"  W.  from  the  east  end  center  mon- 
ument, at  a  distance  of  300  feet,  the  monu- 
ment marking  the  northeast  comer  of  the 
'Pateraon*  as  called  for  In  said  patmt  and 
fi^ld  notes  aforesaid.  •  •  •  That  in  April, 
1889,  said  monument  was  deatroyed  and  a 
new  monument  erected.  *  *  •  That  ttie 
point  where  said  monument  stood  Is  still 
known  and  identified  and  Is  at  the  point  now 
marking  the  southeast  comer  (tf  said  Iron 
Mountain'  mining  claim  according  to  the  sur- 
vey for  patent  of  said  'Iron  Monntalu'  mining 
<aalm.  •  •  •  That  said  point  at  which 
BBid  northeast  comer  monument  of  aald  'Pat- 
erson*  mine  was  situate  and  located  Is  identi- 
cal with  the  soutfaeaat  comer  of  the  'Iron 
Mountoin'  claim,  as  surveyed  for  patent  by 
defendant,  and  Is  situate  S.  9°  B.  35.2  feet 
from  the  monnment  so  erected  in  1899,  and 
ivfw  claimed  by  plaintiff  as  being  the  north- 
east comer  of  the  said  'Paterson*  mine,"  Is 
unsupported '  by  any  evidence ;  in  fact,  Is 
contrary  to  all  of  the  evidence  In  the  case. 
The  testimony  of  the  three  surveyors  con- 
stitutes all  of  the  evidence  in  the  record  on 
that  subject.  The  point  thus  designated  by 
the  court  as  the  northeast  comer  of  the  "Fat- 
enKm"  instead  of  being  as  found  by  the  court 
300  feet  N.  9'  W.  from  the  east  end  center 
monumeit  has  been  testified  to  by  tiie  two 
surveyors  for  the  d^oiidant,  dllaon  and 
OcmtEen,  as  800  feet  N.  9°  W.  from  "some  old 
stones'*  at  flie  point  85%  south  of  fbe  point 
claimed  by  the  plaintiff  to  be  the  trae  east 
end  colter,  and  therefore  only  265.5  feet 
distant  from  the  east  end  centw  monument 
Infrared  to  by  the  court  in  Its  findings. 
The  testlmoiiy  of  Santee  agrees  with  this  by 
stating  that  the  northeast  comer  300  feet 
N.  9'  W.  from  the  east  end  center,  was  85% 
feet  N.  9"  W.  firom  the  corner  erected  by 
Gbllson  and  Oontzen.  The  finding,  therefore, 
that  "the  point  300  feet  N.  9"  W.  from  the 
east  end  center,  where  the  old  northeast 
comw  monument  stood.  Is  at  the  pc^nt  now 
marking  the  southeast  comer  of  the  'Iron 
Mountain'  according  to  the  surv^  for  patent 
of  said  claim,"  besides  being  unsui^rted  by 
any  evidence,  is  inconsistent,  aelf-contradlc- 
tozy,  and  mathematically  impossible.  The 


finding  of  the  court  fixing  the  northwest  cor- 
ner of  the  "Paterson"  is  correct^  theoretically, 
but,  being  d^Mndent  upon  tiie  findiiw  as  tff 
the  northeast  cdmer,  most  Call  with  it 

Tlie  Judgment  of  the  lower  conrt  is  rev«s- 
ed,  and  the  case  is  remanded  for  a  new  tiiaL 

KENT,  O.  J.,  and  SLOAN,  OAMPBELU 
and  NATS,  JJ.,  cwcnr. 


at  Aril.  U8> 
TUBNER,  Sheriff,  et  al.  v.  FBANEUN. 

(Sapreme  Court  of  Arizona.   March  31.  1906.) 

1.  Wbit  op  Ebbob— Bohd  — Codzfekdaktb — 
Filing— JuBisoiCTiON. 

Where,  in  an  action  against  a  sheriff  and 
bis  surety,  judgment  was  rendered  against  botli, 
after  which  a  writ  of  error  was  sued  oat  and  a 
bond  filed  on  behalf  of  the  surety,  but  no  bond 
was  filed  by  the  sfaeriff  on  his  behalf,  the  Sa- 
preme Court  acquired  no  jurisdiction  to  deter- 
mine any  question  relative  to  his  rights  or  in- 
terest. 

2.  Sahb— Findings— Evidence— Objbctions 
IN  Tbial  Coubt— Motion  fob  New  Tbial— 
Exceptions. 

The  sufficiency  of  the  evidence  to  sustain 
the  findings  will  not  be  reviewed  on  a  writ 
of  error,  unless  a  motion  for  a  new  trial  has 
been  made  on  tliat  ground  In  the  tri^  court 
nnd  the  overruling  thereof  was  esceptei  to  and 
assij^ned  as  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  $|  1727-1735, 
lTi^l76i;  vol.  3,  Oent.  Dig.  Appeal  and  Error, 
812078,2979.]  • 

3.  Principal  and  Subett  —  Subety  Com- 
panies—Fobeign  COUPANIES— PBOCESS. 

Bev.  St.  1901,  par.  1323,  authorizes  serv- 
ice generally  on  a  co^raration  by  servhig  its 

ftresident,  secretary,  treasurer,  and  directw  w 
ocal  atrent  representini^  the  company  in  the 
county  in  which  the  suit  waa  brought.  Para- 
graph 414,  being  section  2  of  title  S,  relating  to 
surety  companies,  makes  the  appointment  St  a 
citizen  agent  on  whom  process  may  be  served  a 
condition  of  the  company's  right  to  do  business 
within  the  state.  Held  that,  where  defendiuit 
surety  company  had  appointed  a  statutory  agent 
within  the  state,  a  return  showing  service  by 
delivering  a  true  copy  of  the  summons  and  com- 
plaint to  such  agent  was  sufficient  to  confer 
jurisdiction  of  the  surety  company,  though  the 
return  did  not  designate  the  class  or  kind  of 
agent  on  whom  the  process  waa.  served. 

Error  to  District  Court,  Santa  Cruz  Coun- 
ty; before  Justice  Eugene  A.  Tucker. 

Action  by  O.  K.  Franklin  against  Thomas 
J.  Turner,  sheriff,  and  another.  From  a 
judgment  tn  favor  of  plaintiff,  defendants 
bring  error.  Affirmed. 

Thomas  Armstrong,  Jr.,  for  plalntltFs  In 
error.  Selim  M.  Franklin  and  8.  I*.  Kingaiw 
for  def^dant  in  error. 

DOAN,  J.  This  came  is  brought  to  thia- 
court  on  a  writ  of  error  tnm  ttie  district 
court  of  Santo  Gnn  county  hy  tbe  plaintiffs- 
in  error,  who  wero  the  defendante  in  that 
conrt  An  action  was  broug;ht  by  the  defend- 
ant In  error,  O.  K.  FfrankUn.  against  the 
plaintiffs  in  error,  Thomas  3.  Turner,  aa 
sheriff  of  Santa  Crus  county,  and  the  United. 
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States  Fidelity  &  Guaranty  Company,  as 
surety  on  his  official  bond,  to  recover  dam- 
ages for  tbe  alleged  loss  sustained  through 
the  negligence  of  the  deputy  of  the  defend- 
ant sheriff  In  failing  to  properly  levy  a  writ 
of  attachment  In  a  suit  by  the  said  Franklin 
against  one  John  Dessart  I^ersonal  service 
of  summons  and  complaint  was  bad  on  Sher- 
iff Turner,  who  appeared  and  answered. 
The  summons  for  the  guaranty  company  was 
served  on  J,  J.  Sweeney,  Its  agent,  and  the 
sufficiency  of  the  officer's  return  of  that  serv- 
ice is  contested  by  the  plaintiff  In  error. 
Tbe  guaranty  company  made  no  appearance, 
and  Judgment  was  taken  against  it  by  de- 
fault 

It  appeared  upon  the  trial  that  the  writ 
of  attachment  In  Franklin's  action  against 
Dessart  was  duly  Issued  on  the  13th  day  of 
January,  1904,  and  was  delivered  by  the 
elerk  of  the  court  to  Franklin's  attorney,  who 
delivered  the  same  to  tbe  sheriff's  clerk, 
together  with  a  copy  of  the  said  writ  for  fil- 
ing la  the  recorder's  office,  and  the  directions 
^is  to  the  particular  property  upon  which  the 
plaintiff.  Franklin,  desired  to  have  it  levied, 
and  was  by  the  eberltrs  clerk  delivered  to  a 
deputy  sheriff  for  levy.  Thevrrtt  was  return- 
ed on  the  following  day,  January  14th,  with 
the  proper  return  of  service  Indorsed  there- 
on; but  the  copy  of  the  writ  that  Is  required 
by  our  statute  to  be  filed  In  the  recorder's 
office,  with  a  copy  of  the  sherUTs  return  In- 
dorsed thereon.  In  order  to  constitute  a  val- 
id levy,  was  found  to  have  been  filed  In  the 
recorder's  office  on  the  14th  of  January  with- 
out any  copy  of  the  sheriff's  return  of  serv- 
ice indorsed  thereon,  but  with  a  memoran- 
dum attached  thereto  giving  simply  the  num-^ 
ber  of  the  lot  and  blo<^  of  tbe  real  estate 
on  which  the  levy  was  attempted,  without 
any  designation  of  tlie  town  or  coun^  where- 
in located.  On  the  15th  of  January,  1806, 
Pesaart  conveyed  the  property  to  a  purchaser 
for  value,  and  upon  the  trial  of  Franklin's 
case,  judgment  was  rendered  against  Des- 
sart, but  the  attempted  levy  of  the  attach- 
ment was  found  to  be  so  d^ectlve  as  to 
create  no  Hen  on  the  real  estate.  Dessart.  it 
appears,  after  the  transfer  of  the  property 
was  insolvent,  and  has  remained  so  until  this 
time,  and  the  platatiff,  Franklin,  has  failed 
thus  far  to  recover  anything  by  virtue  of 
the  judgment  Upon  the  trial  of  the  cause 
against  the  plaintiff  In  error,  the  court  ren- 
dered judgment  on  April  10,  1905,  against 
the  defendants  for  the  full  amount  demanded, 
to  wit  $4,000,  with  interest  and  costs,  mak- 
ing a  total  of  $4,455.65.  A  motion  for  a  new 
Mai  was  presented  by  tbe  defendant  Turner 
on  April  22, 1905,  and  denied,  but  no  appear- 
ance was  entered  for  the  guaranty  company, 
and  the  motion  for  a  new  trial  was  made 
only  on  behalf  of  the  defendant  Turner.  No- 
tice of  appeal  was  given  by  the  defendant 
Turner  on  April  22, 1906,  upon  the  denial  of 
the  motion  for  a  new  trial,  but  no  appeal  was 


perfected.  On  the  20th  of  June  a  petition  for 
a  writ  of  error  was  filed  by  counsel  for  plain- 
tiffs in  error.  Summons  was  Issued  thereon, 
and  on  the  26th  day  of  June  a  supersedeas 
and  cost  bond  was  filed  in  tbe  case  by  the 
gruaranty  company,  conditioned  upon  the  said 
guaranty  company  prosecuting  its  said  writ 
of  error  with  effect,  ond  performing  any  Judg- 
ment and  paying  any  costs  that  might  be 
awarded  against  it,  together  with  the  ac- 
cruing costs,  but  nd  bond  was  filed  by  Turn- 
er or  by  any  one  on  his  behalf.  By  reason 
of  there  being  no  bond  filed  by  Turner  or 
on  his  behalf,  this  court  does  not  obtain  any 
jurisdiction  over  him  or  his  Interests-  in  the 
case.  The  determination  of  this  question  will 
therefore  be  had  relative  to  the  rights  and 
interests  of  the  guaranty  company  alone. 

The  first  assignment  of  error  Is  based  upon 
the  OTeimllng  of  the  defendant  Turner's  gen- 
eral demmrer  to  the  complaint  The  next 
four  assignments  are  based  upon  the  insuf- 
ficiency of  the  testimony  to  sustain  the  find- 
lugs  of  the  lower  court  Tbe  Insufficiency  of 
the  evidence  to  sustain  the  flndinss  is  a  good 
ground  for  a  new  trial,  and  it  has  been  In- 
variably held  by  this  court  that  no  jndgmrait 
will  be  reversed  oa  the  ground  that  it  is  not 
sui^rted  by  the  evidence  imless  a  motton 
for  a  new  trial  had  been  made  and  overruled 
in  tbe  court  where  such  judgment  was  ren- 
dered, and  the  overruling  of  such  motion  ex- 
cepted to  there  and  assigned  here  as  error. 
This  is  only  a  reiteration  of  tbe  general  rule 
that  a  party  will  not  be  heard  in  an  appellate 
court  until  be  has  exhausted  his  remedies  In 
the  lower  court.  Putman  t.  Putman,  8  Ariz. 
182,  24  Pac  S20;  Oreer  t.  Richards,  8  Ariz. 
227,  S2  Pbc  266;  Tletjen  T.  Snead,  3  Ariz. 
195.  24  Pac.  324;  LemoU  r.  Word,  8  Ariz. 
219.  73  Pac.  448;  County  of  Maricopa  t. 
Osbom,  4  Ariz.  331.  40  Pac.  813. 

The  last  assignment  of  error  alleged  that 
"tbe  court  erred  In  renderli^  Jndgment 
against  tbe  defentOant  the  United  Stetes 
Fidelity  &  Guaranty  Oompony  at  all,  tar  tbe 
reason  that  there  was  no  sufficient  service 
of  summons  on  said  defendant,  and  no  re- 
turn of  sufficient  service  to  give  tbe  court 
jurlsdictitm."  Upon  examination  we  find  tbe 
complaint  student  to  sustain  l^e  judgment 
The  general  provisions  for  the  service  of  pro- 
cess upon  corporations  In  parasrapb  1823. 
Bev.  St  1901.  are  as  follows:  "In  suits 
against  any  Incorporated  jcompany  or  jotot- 
stock  association,  the  summons  may  be  serv- 
ed on  the  president;  secretary,  or  treasurer, 
or  any  director  of  such  company  or  associa- 
tion or  upon  the  local  agent  representing  sudi 
company  or  association  in  tbe  county  In 
which  suit  Is  brought  •  •  *."  In  Ite 
petition  for  writ  of  error,  the  guaranty  com- 
pany alleges  that  it  •''Is  a  surety  company 
Buttrorized  to  become  surety  on  bonds  In  tbe 
territory  of  Arizona,  but  incorporated  under 
the  laws  of  the  stete  of  Maryland,  having  its 
principal  place  of  buslneas  in  Baltimore  In 
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futld  state  of  Maryland,  but  ateo  baving  a 
duly  authorized  and  appointed  statutory 
agent,  to  wit,  J.  J.  Sweeney,  wbo  resides  at 
Pboenlx,  In  the  county  of  Maricopa  and  ter- 
ritory of  Arizona."  While  our  provisions 
for  service  upon  corporations  In  general  are 
as  above  cited,  we  have  a  special  statute  for 
surety  or  guaranty  companies,  being  title  8 
of  the  Bevlsed  Statutes  of  Arizona  of  1901, 
and  the  plaintiff  in  error  was  doing  business 
In  Arizona  under  the  provisions  of  this  title 
at  all  times  herein  named.  Paragraph  414 
being  section  2  of  said  title  8,  provides: 
"That  DO  company  shall  do  business  under 
the  provisions  of  this  act  until  It  shall,  by  a 
written  power  of  attorney,  appoint  some  per- 
son residing  within  the  territory  of  Arizona, 
who  shall  be  a  (Htlzen  of  said  territory  as 
Its  agent,  upon  whom  may  be  aerred  all  law- 
ful proceasea  against  such  company,  and  who 
tbnll  be  authorised  to  enter  an  appearance 
In  its  behalf.  *  *  *  A  jud^ent,  decree, 
or  order  of  oourt  entered  or  made  after  serv- 
ice of  process  as  aft>reBald,  sbaU  be  as  valid 
and  binding  u  If  served  with  process  In  the 
county  where  suit  Is  brought"  We  find  en 
the  snnunona  In  this  case  the  retom  of  the 
sheriff  who  served  the  same  In  these  words: 
"I  hereby  certify  that  I  received  the  within 
summons  on  tlie  22d  of  August.  A.  D.  1001, 
at  the  hour  of  11:50  a.  m.,  and  perstmally 
served  the  same  on  the  22d  day  of  August, 
A.  D.  1004,  on  the  United  States  Fidelity  & 
Guaranty  Company  by  delivering  to  John  J. 
Sweeney,  agent  of  said  United  States  Fidelity 
&  Guaranty  Company,  a  corporation,  at  the 
city  of  Phcenix,  county  of  Maricopa,  Ailaona, 
a  copy  of  said  summons,  to  which  was  at- 
tached a  true  copy  of  the  complaint  mention- 
ed In  said  summons.  Dated  this  22d  day  of 
August,  A.  D.  1904.  Vf.  W.  Cook,  Sheriff,  by 
O.  B.  Roberts,  Deputy  SherltT."  The  special 
provlsious  of  tltre  8,  applying  to  surety  and 
guaranty  companies,  are  sufficient  for  the  de- 
termination of  this  question,  and  we  are  sat- 
isfied that,  regardless  of  whether  there  is  a 
necessity  for  the  return  of  service  designating 
the  class  or  kind  of  agent  on  whom  process 
baa  been  served,  under  the  provisions  of  par- 
agraph 1323  in  the  case  of  other  corporations 
generally,  the  service  In  the  case  now  under 
consideration  having  been  made  upon  the 
agent  of  a  surety  oompany,  which  is  required 
to  have  but  one  agent  In  the  territory  for 
the  service  of  such  process,  the  return  of 
service  made  by  the  sheriff,  now  under  con- 
slderatiou,  fully  compiled  with  the  require- 
ments of  paragraph  414,  In  accordance  with 
the  provisions  of  which  such  service  was 
made,  and  was  sufficient  to  vest  In  the  court 
Jurisdiction  over  the  defendant  company. 

No  error  appearing  tai  the  record,  the  Jud|^ 
ment  of  the  lower  court  la  affirmed. 

KENT,  O.  J.,  and  SLOAN  and  CAMP- 
BEUa,  JJ„  concur. 


OA  Arte.  £01> 
SANTA  F4  P.  &  P.  ET.  CO.  v.  FOBD. 
(Supreme  Court  of  Arizona.  May  12,  190a.> 

1.  Tbiait— Nonsuit— A DTHOEiTT  of  Couht. 

The  trial  court  has  no  authority  to  direct 
an  involuntary  nonsnit. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  {  3U8.] 

2.  RAII30 ADS— Consignees  or  FaziaiiT — In- 
juBiEs— Duty  of  Railroad. 

Plaintiff  and  bis  brother  were  consignees 
of  ice,  which  was  transported  in  tlie  caboose  of 
defendant's  fr^ht  tralU)  and  being  at  the 
station  to  receive  It,  ^e  conductor  told  theui 
Chat  the;  would  have  to  uoload  it  themselves, 
08  he  was  short  of  help.  Plaintiff  and  bis  broth- 
er boarded  the  train,  and  proceeded  to  unload 
the  ice,  and  as  they  were  .doing  so  plaintUF 
was  thrown  from  the  car  and  injured  by  the  jar 
of  the  train,  caused  by  the  negllsent  nuiking  of 
a  coupling,  field,  that  plaintiff  was  not  a  mere 
licensee  on  the  car,  but  was  there  at  the  in- 
vitation of  the  condactor,  and  was  entitled  to 
protection  against  negtigenca  of  deftmdan^ 
servants. 

[Ed.  Note.— For  cases  in  point,  see  voL  41« 
Cent.  Dig.  Railroads,  |S  874.  Sm] 

3.  SAUB— AlTTHOBITT  OF  CONDnOTOB. 

Defendant's  conductor  having  apparent  an- 
thority  to  authorixe  plaintiff  to  remove  hm 
freight  from  the  train,  whether  the  conductor 
had  actual  authority  for  that  parpoae  was  im- 
material. 

4.  SAin  — COKIBXBUTOBT    MEOUOERCB  —  IH- 

STBucnoNa. 

In  an  action  for  Injuries  to  a  consignee  <tf 
freight  while  removing  the  same,  by  the  negU- 

SDce  of  the  railroad  company's  employ^,  an 
Btructlon  on  contributory  neeligence,  declar- 
ing that  a.ich  negligence  would  not  defeat  a. 
recovery  if  It  was  shown  that  defendant  might; 
with  the  exercise  of  reasonable  care  and  pru- 
dence, have  avoided  the  consequences  thereof^ 
was  not  misleading  for  &ilnre  to  charge  that 
such  rule  applied  only  on  condition  that  the  evi- 
dence showed  that  defendtmt  actually  knew  that 
plaintiff  was  guilty  of  nMllgenee,  or  bad  1^ 
'  nia  own  act  plfu»d  himself  m  a  porition  of  da&> 
ger. 

5.  Saue— Cabb  Requihbo — iNsraxronoifa. 

lu  an  actitm  for  injuries  to  a  consignee  of 
freight  while  unloading  the  same,  an  instnicti<m 
that  notwithstanding  the  fact.  If  it  be  a  fact, 
that  plaintiff  was  guilty  of  contributory  negli- 
gence, he  would  nevertaeless  be  entitled  to  re- 
cover if  It  appeared  from  the  evidoice,  not 
merely  that  defendant  actually  knew,  but  that 
defendant  "might  have  knowo,"  or  "had  rea- 
son to  know,  or  "reasonably  would  have 
known,'*  of  plaintiff's  contributory  negligenoer 
or  position  and  negligence,  and  could  tbweafter 
by  the  exercise  of  reasonable  care  have  avoided 
the  accident  and  Injury,  was  erroneous  aa  im- 
posing too  high  a  degree  of  caie  on  defendant. 
Doan,  J.,  dissentinsr. 

Appeal  from  District  Court,  Maricopa 
County;  before  Justice  Edward  Kent 

Action  by  George  8.  Ford  against  the 
Santa  F6,  Prescott  &  Phoenix  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded. 

George  S.  Ford  recovered  from  the  Santa 
F6,  Prescott  &  Fh(Bnlx  Ballway  Comtmny 
damages  for  personal  ihjuries  allied  to  hava 
been  inflicted  upon  blm  throu^  the  defend- 
ant company's  negligence.  From  the  judg- 
ment the  railway  company  has  appealed. 
Beversed. 
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T.  J.  Norton,  L,  H.  Ohalmera,  and  U.  T. 
Olotfelter,  for  appellant  Alfred  Franklin 
and  A.  C.  Baker,  for  appellee. 

NAVB,  J.  Creorge  8.  Ford«  as  plalntiflt 
brought  suit  against  the  Santa  FO,  Prescott 
&  Plioenix  Railway  Company,  a  corporation, 
as  defendant,  to  recover  damages  suffered  by 
blm  on  account  of  personal  injuries  alleged  to 
have  been  inflicted  upon  blm  as  a  result  of 
defendant's  negligence.  Tbe  testimony  in  tbe 
case  tends  to  establish  tbe  following  facts: 
Plaintiff  and  bis  brother  were  tbe  consignees 
of  Ice  consigned  to  them  at  Widceuburg, 
Ariz.,  through  tbe  defendant  company.  The 
ice  was  conveyed  to  Wlckenburg  in  the  ca- 
boose of  one  of  defendant's  freight  trains. 
When  the  train  reached  WldEenburg  plain- 
tiff kni  bla  brother  were  at  the  station  to 
receive  tbe  Ice.  The  conductor  In  charge  of 
tlie  train  said  to  them:  "Got  lots  of  ice  in 
here,  but  you  boys  will  bare  to  unload  It 
yourselves.  I  am  short  of  help  this  morning. 
One  of  my  men  Is  sick."  A  part  of  tbe 
freight  train,  Including  tbe  caboose,  was 
left  on  tbe  main  track  opi)osIte  the  railroad 
station  while  the  engine  with  two  or  three 
cars  cut  loose  from  the  train,  end  proceeded 
to  take  some  cars  from  the  side  track,  and 
couple  them  into  the  train.  Plaintiff  and 
bis  brother  Immediately  set  about  unloading 
tbe  ice  from  the  caboose  while  the  conductor, 
and  a  brakeman  unloaded  freight  from  an- 
other car  In  the  train.  The  Ice  was  in  cakes 
weighing  about  300  pounds  each.  The  plain- 
tiff, bis  face  to  tbe  ice  and'  bis  back  to'the 
door,  dragged  the  cakes  with  a  pair  of  ice 
tongs  to  the  door  of  tbe  caboose,  and  then 
slid  tbem  between  his  upon  a  truck 
standing  beside  the  car  where  they  were  re- 
ceived by  his  brother.  While  plaintiff  was 
In  tbe  doorway  of  the  calxHwe  with  bis  back 
toward  the  truck  In  the  act  of  sliding  a  cake 
between  his  legs,  tbe  cars  ftom  the  sidetrack 
were  coupled  into  the  train.  Plaintiff  was 
jarred  out  of  the  door  and  fell  against  the 
station  platform,  striking  his  back  and  being 
seriously  injured. 

The  first  assignment  of  error  is  that  **the 
court  erred  In  denying  the  motion  of  tbe  de- 
fendant for  Judgment  for  nonsuit  against  tbe 
plaintiff,  made  during  the  trial  and  at  the 
close  of  plalntlfTs  evidence,"  upon  several 
enumerated  grounds.  Under  our  statutes  tbe 
court  has  not  authority  to  direct  an  Invol- 
untary nonsuit  Bryan  v.  Finney,  3  Ariz.  34, 
21  Fac.  332;  Roberta  t.  Smith,  6  Ariz.  36S. 
52  Pa&  1120.  Tberefore  the  court's  denial 
of  tbe  motion  was  necessary,  lrresi>ective  of 
tbe  merits  of  tbe  grounds  urged  had  they 
been  presented  In  support  of  the  appropriate 
motion.  Furthermore,  tbe  abstract  of  the 
record  does  not  disclose  that  tbe  motion  in 
question  was  made. 

The  several  grounds  set  forth  in  support 
of  this  assignment  of  error  are  each  pre- 
sented In  support  of  the  assignment  whicb 
we  shall  next  consider,  and  are  as  meritor- 
85  P.— 08 


ious  Id  Its  support  as  tb^  would  have  been 
in  support  of  the  appropriate  motion  for  an 
instructed  verdict  at  tbe  close  of  plaintlfCa 
case.  This  assignment  la  as  follows:-  "The 
court  eired  in  refusing  to  charge  the  jury 
as  requested  by  tbe  defendant  as  follows: 
'Yon  are  instructed  to  find  a  verdict  for 
tbe  defendant'  t>ecause  it  appeared  (among 
other  grounds)  that  plaintiff  was  a  licensee 
and  suffered  bajury  from  a  danger,  the  risk 
of  which  he  assumed  when  he  went  on 
board  of  tbe  caboose."  Under  the  facts  as 
stated,  resolving  conflicting  testimony  in  fa- 
vor of  plaintiff,  plaintiff  was  not  a  licensee; 
he  was  an  Invitee,  the  consignee  of  freight 
interested  in  its  removal  from  tbe  caboose, 
engaged  at  the  request  of  tbe  agent  in 
charge  of  tbe  defendant's  train,  to  wit 
conductor,  In  removing  from  tbe  train  mer- 
chandise consigned  tb  him.  As  such  he  was 
entitled  to  protection  against  carelessness 
and  negligence  of  tbe  defendant  through  its 
servants  whereby  injury  might  result  to  him. 
Railway  OJ,  v.  Bolton.  43  Ohio  St  224,  1  N. 
£1  333,  54  Am.  Rep.  803;  Mason  v.  Railway 
Co.,  65  Tex.  677,  67  Am.  Rep.  606;  Welch 
V.  Maine  Central  Ry.  Co.  (Me.)  30  Atl.  116^ 
26  L.  R.  A.  65S;  Jacobson  v.  St  Paul  Ry. 
Co.,  41  Minn.  206,  42  N.  W.  932;  Toledo,  etc., 
Ry.  Co.  V.  Hauck,  8  Ind.  App.  367,  35  N.  K. 
573;  I.  G.  R.  B.  Co.  v.  Hoffman,  67  111.  287. 
In  support  of  this  assignment  of  error,  how- 
ever, it  Is  urged  that  no  testimony  was  given 
to  show  that  the  condnctor  of  the  train  had 
authority  to  deliver  freight  directly  to  the 
consignee  or  to  authorize  the  consignee  to 
remove  freight  from  bis  train.  Whether'  tbe 
condnctor  had  or  liad  not  sudi  antborlty  la 
immaterlaL  Tbe  plaintiff  was  present  In 
bis  own  Interest  seeking  to  obtain  from  the 
defendant  freight  to  the  delivery  of  which 
he  was  entitled.  If  the  defendant's  r^re- 
sentative,  In  charge  of  that  freight,  requested 
plaintiff  to  remove  the  consignment  from  tbe 
car,  plaintiff,  acting  In  bla  own  Interest  was 
justified  in  removing  It  and  was  entitled  to 
protection  from  carelessness  or  negligence 
on  bebalf  of  defendant's  employj^.  It  was 
not  Incumbent  upon  blm,  before  acting  as 
his  self-interest  dictated,  to  ascertain  tbe 
defendant's  rules  governing  tbe  conductor's 
author!^.  What  would  be  tbe  effect  of 
knowledge  by  blm  or  notice  to  btm  of  a 
limitation  upon  the  conductor's  authority  la 
a  question  which  does  not  here  arise;  and  the 
rule  laid  down  by  ns  must  be  limited  by  this 
fact  We  are  defining  plalntUTs  right  where 
he  has  no  knowledge  or  notice  of  a  limita- 
tion upon  the  authority  assumed  by  the  de- 
fendanfs  representative. 

A  third  assignment  of  error  is  based  upon 
the  fact  that  the  court  refused,  except  with  a 
modification,  to  give  two  instructions  request- 
ed by  the  defendant  Each  of  these  was  for 
the  purpose  of  advising  tbe  jury  concerning 
tbe  law  as  to  a  defense  Interposed  by  tbe  de- 
fendant that  plaintiff  was  guilty  of  con- 
tributory negligence.    Each  instruction  as 
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requested  was  given  wltli  tbe  followtng  pro- 
viso added  thereto:  "Tbat  the  contrlbating 
Diligence  of  the  party  Injured  will  not  de- 
feat the  action  If  It  be  Bbown  that  the  defend- 
ant might,  with  the  exercise  of  reaBouahle 
care  and  prudence,  have  avoided  the  conse- 
quences of  the  injured  party's  negligence." 
The  ob]ectl(m  made  to  this  proviso  Is  as  fol- 
lows :  "The  Jiiry  were  not  told  either  In  this  or 
any  other  instruction  given  that  the  rule  of 
law  expressed  in  the  proviso  applied  only  upon 
condition  that  the  evidence  showed  that  the 
defendant  actually  knew  that  plaintiff  was 
guilty  of  negligence,  or  had  by  bis  own  act 
placed  himself  In  a  position  of  danger."  We 
think  tbe  proviso  would  more  exactly  state 
tbe  law  if  it  were  framed  to  meet  tbe  objec- 
tion to  it  here  made,  but  Its  language,  used 
In  precisely  similar  context,  was  approved 
by  the  Supreme  Court  ef  the  United  States 
In.  Inland  &  Seaboard  Coasting  Company  v. 
Tolson,  139  U.  S.  558,  11  Sup.  Ct  603,  35  L. 
Ed.  270.  Both  upon  that  authority,  and  be- 
cause it  appears  to  us  tbat  the  instruction  Is 
not  so  Inexact  as  to  mislead  the  Jury,  we 
bold  that  attachli^  this  proviso  to  the  In- 
structions in  question  was  not  errpr. 

A  fourth  assignment  of  error  Is  based  upon 
tbe  giving  by  the  court  of  the  fdllowing  in- 
BtrnctioD:  "Omtlemen,  I  charged  70U  In 
connection  with  tiie  law  on  the  question  of 
contributory  negligence  In  this  case,  that  if 
you  «hould  find  that  the  plalntlfE  here  was 
guilty  of  contributory  negligence  be  could  not 
recover  In  this  case.  I  qualified  tbat  with 
this,  that  If  the  defendant  company  could, 
by  tbe  ezetdee  of  reasonable  care  and  pru- 
dence have  avoided  tbe  Injury,  then  tbat  ques- 
tion of  contributory  n^llgence  of  tbe  plaintiff 
would  not  prevent  his  recovery,  Tbat.  gentle- 
men. Is  tbe  law,  but  there  la  still  another  uigL 
further  modification  to  be  made  of  tha^  which 
Is  this :  That  principle  applies  where  tbe  de- 
fendant tbiB  company,  knew  tbat  tbe  plaintiff 
had  been  guilty  of  this  negligence,  then  could 
have  performed  some  act,  or  could,  by  exer- 
cising reasonable  care  and  prudence,  have 
prevented  the  accident,  then  that  qualification 
would  apply;  but  that  only  apptles  In  a  case 
where  the  defendant  knew  or  mtglU  have 
known  of  the  contributory  n^Ilgence  and 
then  could  have  avoided  It  If  you  shonid 
find  In  this  cam  that  that  was  not  tbe  fact, 
and  tbat  this  was  an  accident  which  resulted 
from  the  negligence  of  both  of  tbe  defoidant 
and  the  contributory  negligence  of  the  plain- 
tiff, and  defendant  didn't  know  or  reasonably 
would  not  be  expected  to  know  of  that  negll- 
goice,  llien  that  principle  would  not  apply; 
and  If  both  tbe  defendant  was  negligent  and 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence then  he  should  not  recover.  Tbat  IB, 
gentlemen,  that  I  may  make  It  clear  to  you, 
after  all  this  statement,  the  plaintiff  must 
prove  negligfflice  on  tbe  part  of  the  defendant 
If  the  defendant  proves  that  tbe  plaintiff 
was  guilty  of  contributory  negiigCTce,  and 
that  contributory  n^llgeiice  did  contribute 


to  tbe  injury,  then  be  cannot  recover  In  this 
case,  unless  the  defendant  knew,  or  had  rea- 
son to  know,  of  bis  position  and  his  negli- 
gence, and  could  then,  by  the  exercise  of  rea- 
sonable care,  have  avoided  the  accident-" 
Tbe  vice  of  this  instrnctlon,  it  Is  contended, 
lies  In  the  words  which  we  have  Italicised 
It  advised  the  jury  that  notwithstanding  the 
fact  if  it  tw  a  fact  that  plaintiff  was  guilty 
of  contributory  negligence  he  would  neverthe- 
less be  entitled  to  recover  if  It  appeared  from 
tbe  evidence  not  merely  tbat  the  defendant 
actually  knew  but  that  defendant  might  have 
known  or  had  reason  to  know  or  reasonably 
■would  have  known  of  plalntlfTs  contributory 
negligence  or  position  and  negligence  and 
could  thereafter,  by  the  exercise  of  reasonable 
care,  have  avoided  the  accident  and  Injury. 
Tbat  this  instruction  would  have  been  opoi 
to  no  criticism  if  the  Italicized  words  had 
been  omitted  Is  beyond  question.  Grand 
Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  429,  12  Sup. 
Ct  670,  36  U  Bd.  485;  Inland  ia  Seaboard 
Coasting  Co.  v.  Tolson,  supra.  We  have 
found  rulings  of  the  Supreme  Courts  of  sev^- 
al  states  in  point  as  to  the  merits  of  this 
instruction.  Under  tbe  decisions  of  tbe  Su- 
preme Court  of  Missouri  the  Instruction  as 
given  is  good.  Donohne  v.  St  Louia,  L  M.  & 
S.  By.,  91  Ma  357.  2  S.  W.  424,  3  S.  W.  MS. 
Under  tbe  decisions  In  tbe  following  casee 
this  instruction  Is  erroneous.  Johnson  t. 
Stewart  (Ark.)  34  S.  W.  88(*;  Herbert  t. 
S.  P.  Co.,  121  OaL  227,  53  Paa  651 ;  Georgia 
Pac.  Ry.  Co.  v.  Lee  (Ala.)  9  South.  231; 
Erenzer  v.  Pittsburg  &  Ry.  Co.  (Ind.  Sup.) 
52  N.  E.  220,  63  Am.  St  Rep.  Tex.  Paa 
Ry.  Co.  T.  Lively  <Tex.  CIt.  App.)  38  B.  W. 
370. 

We  have  reached  the  opinion  that  the  In- 
struction IB  erroneous.  It  la^  down  too 
bnmd  a  rule  of  reaponsIblUly.  Under  the  law 
It  was  Incumbent  upon  the  defendant  to  exer- 
else  reasonable  care  and  prudence  to  protect 
the  i^alntiir.  This  was  correctly  ^plained  to 
tiie  Jury.  If,  under  tbe  drcnmstances  as  th^ 
existed  in  this  case.  It  was  a  reasonable  act  to 
make  a  coupling  while  the  cabooee  was  being 
unloaded*  then  tbat  coupling  to  be  lawfully 
made  should  have  bem  made  ^tb  reason- 
able care  for  tbe  plaintiff's  safety.  If  plain- 
tiff was  not  already  familiar  with  ttie  fiict 
that  couplings  might  be  made  while  cars  wa« 
being  unloadedt  a  proper  part  of  defendant's 
care  was  so  to  advise  him;  and  plalntUTs 
knowledge  or  want  of  knowledge  Is  an  ele- 
ment in  the  determination  whether  he  was 
contributorlly  n^llgent  Plaintiff  had  tiie 
right  to  rely  upon  it  that  defendant  would 
conduct  all  of  Its  operations  with  a  reason- 
able care  for  his  safety;  but  the  defmdant 
had  a  corresponding  right  to  rely  upon  it 
that  plaintiff  would  not  unreasonably  or  neg- 
lectfully expose  himself  to  Injury.  To  require 
that  the  dtfendant  should  have  adopted 
meana  to  observe  whether  plaintiff  was  vlo* 
latlng  his  duty  not  to  be  negligent  would 
have  tbe  effect  to  deprive  tbe  defendant  of 
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this  right  These  are  reciprocal  rights  upon 
which  rests  the  doctrine  of  recoTery  for  In- 
juries caused  by  u^llgence  and  the  defeat  of 
Buch  recovery  through  contributory  negli- 
gence. The  Jury  may  have  found  that  It 
was  reasonable  for  defendant  to  make  a  coup- 
ling while  plaintiff  was  tuUoadlng  the  Ice, 
and  that  plaintiff,  ought  to  have  anticipated 
a  coupling;  but  that  the  coupling  was  made 
with  unreasonable  violence.  Then  what 
should  have  been  determined  was  whether 
plaintiff  acting  In  the  light  of  the  fact  that 
defendant  might  reasonably  make  a  coupling 
bad  taken  a  position  unrcflsonable  and  Dili- 
gent, a  position  in  which  he  wonid  be  likely 
to  be  Injured  should  the  defendant  make 
the  coupling  in  a  reasonable  manner.  If  so, 
then  even  If  the  coupling  had  been  made  with 
reasonable  care,  plaintiff  might  have  been 
Injured;  and  If.  despite  defendant's  negli- 
gence, plaintiff  would  have  been  uninjured 
had  he  been  reasonably  careful  himself,  he 
was  equally  culpable  with  the  defendant  It 
would  follow  that  the  Diligence  of  each 
having  Jointly  operated  to  produce  the  injury 
the  Injured  party  should  nolf  have  recovered. 
On  the  other  hand,  If  the  defendant  actually 
knew  that  the  plaintiff  was  in  a  position, 
though  through  his  own  carelessness  and  neg- 
ligence, wherein  he  was  In  danger  of  Injury, 
if  then  by  the  exercise  of  reasonable  care  and 
diligence  defendant  couM  have  prevented 
the  Injury,  and  did  not  do  so,  the  resulting 
injury  verged  upon  a  willful  and  malicious 
Injury,  and  the  def^idant  should  compensate 
the  plaintiff  despite  plaintiff's  n^llgence; 
for  under  no  circumstances  whatever  may  the 
defendant  willfully  and  maliciously  injure 
the  plaintiff. 

What  ought  to  have  been  known  or  ob- 
served or  would  have  been  known  or  ob- 
served by  the  exercise  of  reasonable  care. 
Is  often  a  factor  In  determining  the  existence 
of  negligence.  It  is  conceivable  that  facts 
may  have  existed.  In  connection  with  other 
facts  In  this  case,  which  would  support  an 
Instruction  that  defendant  was  negligent 
if  defendant's  servants  reasonably  could  have 
known  of  plaintiff's  position,  and  so  knowing 
could,  by  the  exercise  of  rrasonable  care, 
have  prevented  bis  Injury.  This  would  be 
applicable,  for  example,  If  It  was  not  the 
custom  at  that  station  to  couple  cars  into 
the  train  when  It  was  being  unloaded,  or  If 
plaintiff  had  possession  of  no-  facts  which 
would  reasonably  lead  him  to  anticipate  such 
a  coupling.  Then  plaintiff  could  rely  upon 
having  tbe  car  stable,  and  could  act  accord- 
ingly. It  would  be  the  duty  of  defendant 
before  making  a  coupling  which  would  Jar 
the  car,  to  use  reasonable  care  to  ascertain 
plaintiff's  position,  warn  him  of  tbe  shock 
or  use  other  means  to  protect  him.  A  vio- 
lation of  this  duty  would  be  negligence.  This 
we  state  without  determining  the  applicabil- 
ity of  such  an  instruction  to  the  facts.  The 
authorities  cited  supra  under  the  second  as- 
rignment  ot  error  discussed  are  Ula8trativ& 


But  under  all  situations  the  defense  of  con- 
tributory negligence  must  be  left  intact  By 
reason  of  the  fact  that  the  Instmctlon  under 
consideration  imposed  upon  the  defendant  a 
duty  to  use  care  to  ascertain  whether  plain- 
tiff was  being  negligent  It  Is  erroneous. 

We  find  no  error  In  tbe  other  instructions 
complained  of,  and  deem  it  unnecesary  to 
dlBcoss  th^  at  length. 

By  reason  of  the  error  In  the  Instmctlon 
just  considered,  tbe  Judgmoit  Is  ceveraed 
and  the  case  remanded  for  new  trial. 

SLOAN  and  GAMPBSLL,  JJ,,  concur. 
DOAN,  J.,  dissents. 


(10  Aril.  au> 

ROUSB  V.  PIMA  GOUNi;;. 

(Supreme  Goart  of  Arixona.    Bfoy  12,  1906.) 

CouimEs—OFFiCEHs— Compensation. 

Rev.  St.  1901.  par.  970,  nrovides  that  the 
clerk  ot  the  coud^  board  of  supervisors  shall 
perform  certain  duties  and  "all  other  duties 
required  by  law  or  any  rule  or  order  of  the 
board."  Paragraph  2609  provides  that  county 
officers  shall  receive  such  compensation  as  is 
rovided  hereafter  and  none  other.  Paragraph 
628  provides  that  in  coooties  of  the  first 
class  the  clerk  of  the  board  of  supervisors 
shall  receive  a  salary  of  $1,500  per  annum. 
Paragraph  3882  provides  that,  as  soon  as  the 
board  of  supervisors  of  each  county  has  "levied 
the  taxes  as  provided  in  this  title,"  they  shall 
add  up  the  columns  of  valuation  and  enter  the 
total  valuation  of  each  description  of  property 
on  a  roll,  and  shall  cause  a  true  copy  of  the 
assessment  roll  to  be  made,  to  be  styled  a  dupli- 
cate assessment  roll,  and  shall  give  the  county 
treasurer  a  statement  thereof,  which  roll  and 
also  the  plat  or  map  book  shall  be  delivered 
to  the  tax  collector  on  or  before  the  third  Mon- 
day in  September.  Held, .  that  tbe  fact  that  a 
clerk  of  the  board  of  a  county  of  the  first 
class,  at  the  request  of  the  board,  but  without 
a  promise  on  their  part  to  pay  extra  therefor, 
prepared  a  duplicate  assessment  roll  outside 
of  the  official  hours,  did  not  entitle  him  to  re- 
cover from  the  county  on  a  quantum  meruit 
for  pay  beyond  his  official  salary,  eiq>ecially 
where  it  was  not  shown  that  there  was  not 
ample  time  for  its  preparation  during  tbe  official 
office  hours  between  the  date  when  it  was  or- 
dered and  tbe  date  when  It  was  required  hy 
statute  to  be  oompletod  and  delivered  to  tlw 
tax  collectOT. 

Appeal  firom  District  Court  Flma  Qaaatf; 
before  Justice  Oeoi^  B.  Davta. 

ActioD  by  Charles  O.  Boose  against  Pima 
counly.  Frran  a  jndgmrat  In  tarm  of  d«- 
fendant  plaintiff  appeals.  AfHrmed. 

Owen  T.  Rouse,  for  appellant  EL  8. 
Clark,  Atty.  Gen.,  for  appellee. 

DOAN,  J.  Ou  May  23, 1903,  the  appellant, 
as  plaintiff,  filed  a  complaint  against  the  ap- 
pellee, as  defendant  for  f250,  tbe  amount 
claimed  by  plaintiff  to  be  dne  on  a  quantum 
meruit  for  services  rendered  the  defendant  by 
the  plaintiff,  while  the  clerk  of  the  board  of 
supervisors  of  tbe  defendant,  in  making  out 
tbe  duplicate  assessment  roll  for  1902.  It 
was  stipulated  in  the  trial  court:  "That 
the  plaintiff  was  the  duly  appointed  and  qual- 
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Ifled  elerk  of  the  board  of  snperrlsors  of  the 
defendant  couuty  during  the  years  1901  and 
1902.  The  plaintiff,  at  the  request  of  the 
board  of  aupervlsorB  of  defendant  countr  In 
(he  year  1902,  made  up  the  duplicate  assess- 
ment roU  for  that  year  according  to  law,  and 
said  roll  was  accepted  by  the  board  of 
supervisors  of  said  county  and  was  used  as 
such.  That  said  assessment  roll  was  made 
and  prepared  by  plaintiff,  and.  In  the  mak* 
ing  thereof,  said  plaintiff  worked  on  It  at 
hours  before  and  after  the  commencement  of 
the  time  fixed  by  law  as  the  oCBclal  hours  of 
the  office  of  the  clerk  of  the  board  of  supervis- 
ors, and  also  at  nights  and  on  legal  hol- 
idays. That  the  defendant  during  all  of  the 
time  mentioned  was  a  county  of  the  first 
class.  That  plaintiff  has  not  been  paid  for 
the  services  herein  claimed,  or  for  any  part 
thereof,  and  that  he  filed  a  verified  demand 
therefor  in  due  time  from  the  20th  day  of 
September,  1902,  within  six  months  after  the 
maidng  of  said  duplicate  assessment  roll,  and 
that  said  demand  was  rejected  by  the  said 
board  of  supervisors  on  the  Tth  day  of  Feb- 
ruary, 1903."  The  case  was  submitted  to  the 
trial  court  on  the  complaint  and  answer  and 
the  agreed  statement  of  facts,  and  Judgment 
was  rendered  that  plaintiff  recover  nothing, 
and  that  the  defendant  recover  its  costs, 
from  which  judgment  and  the  denial  of  a  mo- 
tion for  a  new  trial  the  plaintiff  baa  appeal- 
ed to  this  court. 

It  is  not  claimed  by  the  appellant  that  the 
services  sued  for  were  rendered  under  the 
terms  of  an  express  contract  We  do  not, 
therefore,  need  to  determine  whether  a  con- 
tract made  by  the  board  of  supervisors  with 
the  clerk  thereof  for  the  rendition  of  such 
services  would.  If  the  same  were  rendered 
outside  of  office  hours  and  on  nights  and  le* 
gal  holidays,  be  valid  and  binding  on  the 
county.  The  record  in  this  case  discloses: 
"That  said  plaintiff  at  the  request  of  said 
board  of  supervisors  of  defendant  county, 
made  up  the  duplicate  assessment  roll  ac- 
cording to  law,  and  said  roll  was  accepted  by 
the  board  of  supervisors  of  said  Pima  coun- 
ty, and  was  used  as  such."  We  held  in 
Santa  Cruz  Coimty  v.  Barnes.  76  Pac  621, 
that,  "as  a  rule,  one  who  demands  the  pay- 
ment of  a  claim  against  a  county  must  show 
some  statute  authorizing  It,  or  some  contract 
express  or  implied,  from  which  It  arises, 
which  Itself  finds  authority  of  law."  Our 
statutes  provide:  Paragraph  970,  Rev.  St. 
Ariz.  1901:  "The  clerk  of  the  board  must 
•  *  •  perform  all  other  duties  requir- 
ed by  law,  or  any  rule  or  order  of  the  board.** 
Paragraph  2609:  "County  officers  shall  re- 
ceive such  compensation  as  is  provided  here- 
after, and  none  other."  Paragraph  2628: 
"In  counties  of  the  first  class,  the  clerk  of 
the  Doard  of  supervisors  shall  receive  a  sal- 
ary of  fifteen  hundred  dollars  per  annnm." 
Paragraph  3882:   "As  soon  as  the  board  of 


snpervlsora  of  each  county  has  so  levied  the 
taxes  as  provided  in  this  title,  they  shall  add 
up  the  columns  of  valuation,  and  enter  the 
total  valuation  of  each  description  of  prop- 
erty on  a  roll,  and  shall  cause  a  true  copy  of 
said  assessment  roll  to  be  made,  to  be  styled 
a  duplicate  assessment  roll   •   •   •  and 
shall  give  the  county  treasurer  a  statement 
thereof   •   •   •   which  sold  duplicate  as- 
sessment roll  and  also  the  plat  or  map  book 
shall  be  delivered  to  the  tax  collector  on  or 
before  the  third  Monday  In  September." 
The  suit  was  evidently  brought  by  the  appel- 
lant In  the  lower  court  upon  the  ground  that 
he  was  entitled  to  pay  for  the  services,  be- 
cause they  were  r^dered  outside  of  office 
hours.   But  he  does  not  allege  Id  his  con»- 
plaint,  nor  does  the  statement  of  facts  bear 
out  the  presumption,  that  the  board  author* 
Ized  such  Inference  on  his  part   It  is  not  al- 
leged that  they  made  any  definite  contract  to 
pay  hioct  for  the  work,  and  there  Is  nothing 
In  the  record  to  negative  the  inference  that 
they  directed  or  requested  these  services  to 
be  rendered  as  impart  of  the  duties  of  h!s  of- 
fice.  If  he  did  not  consider  that  the  services 
requested  of  him  were  within  the  line  of  his 
official  duty,  he  could  have  declined  to  per- 
form them,  but  we  find  nothing  in  the  stat- 
utes to  authorize  him  to  perform  the  services 
requested  and  then  claim  extra  compensation 
therefor  upon  the  ground  that  they  were  not 
a  part  of  his  official  duty.   The  statutes  pro- 
vide plainly,  In  paragraphs  2009  and  2628 
that  "be  shall  receive  as  clerk  of  the  board 
of  supervisors  a  salary  of  fifteen  hundred  dol- 
lars per  annum,"  and  that  "he  shall  receive 
such  compensation  for  bis  services  and  none 
other."   The  fact  that  this  roll  was  prepared 
outside  of  the  official  office  hours  does  not 
entitle  the  officer  who  thus  prepared  It  to 
pay  beyond  his  official  salary.  Espec^lly 
where,  as  In  this  case,  there  Is  no  evidence 
that  there  was  not  ample  time  for  its  prep- 
aration during  the  official  office  hours  be- 
tween the  datd  when  It  was  ordered  and  the 
date  when  it  was  required  by  statute  to  be 
completed  and  delivered  to  the  tax  collector. 
No  statute  has  been  dted  by  the  appellant 
authorizing  the  allowance  of  such  a  claim 
against  the  county.   There  is  no  evidence  In 
the   record    Indicating   that   the  county* 
through  the  board  of  sup^^lsors  as  Its  rep* 
resentatlve,  secured  ,the  services  upon  any 
promise  to  pay  extra  compensation  therefor, 
and  the  presumption  would  therefore  natu- 
rally follow  that  the  services  were  rendered 
by  the  appellant  within  the  line  of  his  of- 
ficial duty,  and  that  the  board  properly  re- 
jected the  demand  presented  for  extra  coio* 
pensation  therefor. 

The  judgment  <tf  tbe  lower  court  is  af- 
firmed. 

KENT,  C.  J.,  and  SLOAN.  CAMPBELU 
and  NAVB,  JJ.,  concur. 
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(48  Wash,  m 

BUOKETB  BUOOY  00.  T.  UONTANA 
STABLBS. 

(Sapreme  Court  of  WasUoKton.  July  10, 19060 

1.  SAI^ES— ENTIBI  CONTEA.CT— ACCIPTANCE  OV 

Part  of  Goods. 

Where  two  articles  ar^  Mid  an  entire 
coDtnuit,  an  acceptance  of  one  of  the  articles 
amounts,  in  law,  to  an  acceptance  of  both. 

[fid.  Note^For  cases  in  point,  see  vtri.  48, 
Cent  Dig.  Sales.  H  1T2-1T4.  451-464.] 

2.  BVIDEHCB— VABTIITO  WBITTEir  CONTRACT. 

Where  a  written  contract  for  the  sale  of 
two  articles  stated  a  single  sum  as  the  price  of 
both,  it  was,  nevertheless,  competent  to  show 
by  parol  that  a  separate  price  was  agreed  ap<«i 
tot  each  of  the  articles  so  tltat  the  cmtract  was 
sererable. 
8.  Same. 

Where  a  written  order  for  the  sale  of  cer- 
tain vehicles  contained  a  detailed  description  of 
each,  parol  evidence  was  not  admissible  to 
prove  tnat,  at  the  time  the  contract  waa  execu- 
ted, certain  agreements  were  made  which  were 
not  included  in  the  contract, 

[Ed.  Note. — For  cases  in  iKiinL  see  vol.  20, 
Gent  Dig.  Evidence.  SS  1778-1780.] 

Appeal  from  Superior  Court,  King  Comi- 
ty;  R.  B.  AIlKrtson,  Judge. 

Action  by  the  Buckeye  Buggy  Gonapany 
against  the  Montana  Stablea.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

O.  M.  Emory  and  John  F.  Mmpbr*  ap- 
pellant  Emmons  ft  Emmons  and  H.  T. 

Granger,  for  respondent 

HTJDKIN,  J.  On  the  Stb  day  of  Decmber, 
1{K^  tbe  defendant  executed  and  delivered 
to  tbe  plaintiff  tbe  following  written  order : 


This  action  was  brought  to  reoorer  the 
contract  price  of  tbe  two  Tehlcles  tberelu 
described  and  of  certain  extras  ordered  at 
tbe  same  time.  The  claim  for  extras;  was 
abandoned  at  tbe  trial  and  will  not  be  fur- 
ther considered.  Tbe  complaint  alleged  tbe 
execution  and  delivery  of  tbe  order,  that  In 
the  month  of  April,  1903,  tbe  two  vehicles 
were  shipped  and  delivered  to  the  defendant 
and  that  no  part  of  tbe  purchase  price  of 
$1,600  had  been  paid,  wcept  tbe  sum  of 
$181.25.  Tbe  amended  answor  put  In  Issoe 
tbe  allegations  of  the  complaint,  exc^t  the 
existence  of  the  corporation,  tbe  ordering  of 
sundry  articles,  and  the  payment  of  $181.^ 
The  answer  also  contained  an  afflnnaUve  de- 
fense in  which  It  was  alleged  that  the  coa- 
tract  between  tbe  plaintiff  and  the  defoid- 
ant  was  partly  In  writing  and  partly  oral ; 
that  the  written  part  of  the  contract  was  as 
set  forth  In  tbe  above  order;  and  that  at 
the  time  of  the  execution  of  the  order,  and 
as  a  part  tboeof,  it  was  orally  agreed  as 
follows :  That  tbe  style  No.  265  In  the  writ- 
ten order  was  to  be  a  brougham  tot  use  in 
the  livery  business  In  the  dty  of  Seattle 
which  should  accommodate  four  persons  with 
comfort,  and  was  not  to  be  a  three-quarter 
sized  brougham,  such  as  Is  commonly  used 
by  physicians  and  private  famlliea;  that 
tbe  brake  should  not  be  a  stiff  bar  brake  and 
should  not  be  placed  upon  the  front  wheels 
of  tbe  vehicle;  that  tbe  IS-lnch  extension 
should  be  measured  from  the  e^e  of  the 
front  seat  In  the  middle  thereof  to  tiie  near- 
est part  of  tbe  cushion  back  of  tbe  front 
seat   It  was  farther  alleged  that  it  was 


BUCKEYE  BUGGY  CO.,  Columbni,  Ohio; 


SefttUe,  WRsh..  Dee.  5,  IOCS. 


Booting 


Please  ship  Harcli  U,  lOOt,  or  u  ioon  tliereaf  ter  la  possible,  tbe  followtng  work.  In  aooonlance 
with  descrtptLoD,  eto-  In  roar  catalogue,  boxed  and  aboard  ears  at  OolnmbUB,  Ohio: 

ALI.  OBDEBS  TAKEN  SUBJECT  TO  AP- 
PROVAL OP  HOME.    No  agreement  or  eoD- 
ditloD  will  be  reeognized  nniesa  wrlttea  apoo 
this  blftolc  Onr  responslbUltT  eeases  upon 
delivery  to  B.  R. 


TERHB:  CSOOCuh 
Bsianos,  lUO  a  mo.  tlU  paid 


How 

Top 

Track 

Pole  or 

Wheels 

Axle 

Trim- 

MODDt' 

Price 

Fainting 

Bemuki 

Bfany 

Sbatts 

ming 

Ing 

}t  eacta 

Size 

Band  or  Patent 

1 

2B 

Top 

Bog. 

Pole 

Reg 

B 

Beg. 

Qr.  Lea 

Plain 

15  In. 

ExtMislon 

Kell7  tire. 

Wants  regular  whif- 

fle tree 

Dont  want  stiff  bar 

brake 

1 

278 

Open 

•* 

11 

1600.00  N. 

T.  Bed 

Ssme 

Montana  Stables 

Hody  to  correspond 

Pboae  Main  75 

J 

Ice  Gbeal 

Horn  — 

Lead  Ban. 

Order  No.. 


^^.iBttif^w  Yar  Bank 


EveiTthlng  must  be 
written  on  this  order, 
as  no  Terbal  aftreements 
or  promises  will  be 
noognlaed. 


THIS  OBDEB  NOT  Sobject  to  OonnUnnand. 

SB3V  HSBB  (Signed)     XONTAHA  STABLBS.  INa 

By  J.  W.  Ocdeaian,  ifaosgtr 
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underatood  and  asreed  that  the  figures  "1000" 
appearing  in  the  order  were  the  totals  of  the 
separate  BoniB  agreed  upon  as  the  purchase 
price  of  the  two  Tehlcles,  and  that  (900  was 
the  agreed  price  of  the  brougham,  and  9700 
Uie  agreed  price  of  the  coach.  It  was  fur- 
ther alleged  that  on  or  about  April  10,  1903, 
the  defendant  was  informed  that  the  broug- 
ham bring  manufactured  by  the  plaintiff  was 
not  according  to  contract,  and  the  d^endant 
thereupon  wired  the  plaintiff  conntwmandlug 
the  order  as  to  the  brougham  and  refusing 
to  accept  the  same^  because  It  was  of  three- 
fourtbs  Blz^  and  because  the  15-lnch  exten- 
sion was  not  being  constructed  according  to 
contract  It  was  further  alleged  that,  not- 
withstanding the  countermand  of  the  order, 
the  plaintiff  shipped  the  brougham  and  coach 
in  May,  1903,  consigned  to  the  order  of  the 
defendant  at  Seattle;  that  the  defendant 
thereupon  examined  the  veblcles,  and,  finding 
the  coach  according  to  order,  accepted  the 
same,  but  the  brougham  did  not  conform  to 
the  contract  in  the  following  particulars: 
It  was  three-fourths  size  and  not  full  size, 
and  would  not  accommodate  four  per&ous 
with  comfort ;  it  did  not  have  the  15-inoh  ex- 
tension, and  the  wheels  did  not  have  the  reg- 
ulation track ;  nor  was  It  equipped  with  the 
stiff  bar  brake.  For  these  reasons  the  defend- 
ant refused  to  accept  the  brougham  and  actual- 
ly rejected  the  same,  storing  it  in  the  city  of 
Seattle  subject  to  tli«  order  of  the  plaintiff, 
and  immediately  notlfled  the  plaintiff  of  such 
rejection.  The  reply  denied  the  affirmative 
portions  of  the  answer.  The  court  granted  a 
judgment  in  favor  of  the  plaintiff  on  the 
pleadings  for  the  full  amount,  and  from  this 
judgment  tbe  defendant  appeals. 

Two  questions  are  naturally  presented  by 
the  appeal :  (1)  Was  the  order  In  question 
so  far  an  entire  contract  as  to  pretiude  the 
appellant  from  alleging  and  proving  that  a 
separate  consideration  was  agreed  upon  for 
each  of  the  vehicles?  <2)  In  the  absence  of 
fraud  or  mistake,  should  tbe  appellant  be 
permitted  to  vary  the  terms  of  the  written 
order  by  parol  testimony  tendii^  to  show  a 
cotemporaneouB  oral  agreement?  If  the  con- 
tract in  suit  was  entire,  and  parol  testimony 
Incompetent  to  explain  the  consideration,  the 
judgment  must  be  affirmed,  as  an  acceptance 
of  one  vehicle  would  In  law  be  equivalent  to 
the  acceptance  of  both.  If,  on  the  other 
hand,  it  was  competent  for  the  appellant  to 
show  that  the  contract  was  In  fact  severable, 
the  judgment  must  be  reversed,  as  a  suffi- 
cient deviation  from  the  written  contract  was 
alleged  to  warrant  tbe  appellant  in  refusing 
to  accept  the  brongbam.  We  believe  It  to 
be  a  rule  that,  if  serial  articlee  are  sold 
for  a  single  and  mtlre  consideration  without 
any  apportionment  of  the  purchase  price  as 
between  the  several  articles,  the  contract 
of  sale  is  entire  and  cannot  be  severed,  ex- 


cept by  agreouent  of  the  parties.  On  tbe 
other  hand,  if  seraral  articles  are  sold,  and 
a  B^arat^  price  Is  agreed  up<m  for  each,  al- 
though a  single  instrument  of  oonT^anoe  may 
be  executed  redtlng  a  single  consldoatlon 
f<ff  the  wbole^  yet  for  sufficlCTf  cause  shown 
tbe  contract  may  be  rescinded  as  to  a  part 
and  enforced  as  to  tbe  remainder.  This  Is 
well  Illustrated  by  the  case  of  Miner  t.  Kad- 
1^,  22  Pick  (Mass.)  457.  In  that  case  tbe 
plaintiff  bid  ott  a  oow  and  400  pounds  of 
hay  at  public  auctkm,  for  tbe  sum  of  flT. 
without  any  apportI<mment  of  the  purohaae 
price.  Tbe  court  held  tbe  ecmtract  attire, 
but  distinguished  the  contract  from  such  a 
contract  as  we  have  suggested,  in  fbe  fbllofr- 
ing  language :  "Where  a  number  of  articles 
are  bought  at  the  same  time,  and  a  separate 
price  agreed  upon  for  each,  althoni^  tbey 
are  all  Included  in  one  liistrummt  of  oon- 
v^ance,  yet  the  contract  tor  sufficient  cause, 
may  be  rescinded  as  to  part,  and  tbe  price 
paid  reooT^red  back,  and  may  be  ttiforoed 
as  to  tbe  residue  But  this  cannot  propaly 
be  said  to  be  an  exception  to  the  rule,  be- 
cause, in  dfect,  there  is  a  Borate  contract  tor 
each  separate  article^"  Again:  '*HadtheplaIn- 
tlff  bid  off  the  oow  at  one  price  and  tbe  bay 
at  another,  although  be  had  taken  one  bill 
of  sale  for  both,  it  would  bare  come  within 
the  prindple  of  the  above  ease.  [Referring 
to  Johnson  t.  Johnson,  8  Bos.  &  Pol.  102.] 
But  such  was  not  the  Unet"  In  Anltman  & 
Taylor  Co.  t.  Lawson  et  al.  (Iowa)  09  N.  W. 
865,  tbe  court  held  that,  although  a  throb- 
ing  outfit  was  sold  fbr  "one  lump  sum,"  yet 
It  was  competmt  to  show  that  a  separate 
iHTlce  was  agreed  iqion  for  each  of  the  several 
parts,  saying;  **True,  the  conslderatlfm  Is 
stated  In  *one  lump  sum' ;  but  the  erldence 
shows  that  tbe  sum  was  tbe  aggr^te  of 
prices  agreed  upon  as  to  the  dlfferait  parts. 
The  contract  does  not  show  the  prices  on 
the  differrait  parts,  but  being  silent  oa  Uiat 
subject,  It  was  cMupetent  to  prove  wbat  tte 
agreement  was  In  that  re^Kct;  such  proof 
not  being  in  confradletlon  of  tiie  omtract** 
To  the  same  effect,  see  Ftdd  v.  Austin  et  al. 
(Cal.)  68  Poc.  693. 

On  the  second  question  we  are  clearly 
of  opinion  that  the  order  or  contract  cannot 
be  modified  or  varied  by  parol  testimony  as 
to  a  cotemporaneous  oral  agreement  Tbe 
rights  of  tbe  parties  must  therefore  be  de- 
termined by  the  written  contract  except  In 
so  far  as  the  appellant  should  be  permitted 
to  prove  that  a  separate  contfderatlon  was 
agreed  upon  tor  each  vehicle^  and  that  the 
brougham  was  not  wxepted  by  It  and  did  not 
conform  to  Ibe  written  orda. 

The  Jud^ent  Is  tiieretore  reversed,  and 
the  cause  is  remanded,  for  further  proceed- 
ings not  Inconsistent  with  this  opinion. 

MOUNT,  a  J.,  and  HADLET,  DUNBAR, 
QBOW,  and  BOOT,  JJ.,  concur. 
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DAVIS  et  at  T.  DBNNIS  et  aL 
(Supreme  Court  of  WaBhington.  July  IS.  1906.) 

1.  Mines  akd  Minebaia— Rboovebt  or  Pos- 
session—Pleadings. 

'Where  prior  poseesaion  was  the  sole  ques- 
tion involved  in  an  action  to  recover  poeaes- 
sioQ  of  nnsurveyed  government  mineral  lands, 
it  was  unnecessary  for  plaintiffs  to  all^e  that 
they  had  the  necessary  qualifications,  such  as 
heiag  of  lawful  age,  to  enter  gov^nment  lands, 
in  order  to  state  a  canse  of  action. 

2.  SAio^UKUwraL  Pobsbbbioh  bt  Dbisno- 
AHTS— Effect. 

In  an  action  to  recover  possession  of  uo- 
surveyed  nivemment  mineral  lands  the  fact 
that  deCendanta  were  in  possessioa  of  the  prop- 
er^ through  entry  during  the  temporary  ab- 
senoa  of  piaintifFs,  who  had  been  in  possession 
for  a  number  of  years,  did  not  require  an  allega- 
tion that  plaintiffs  had  the  necessary  qoalifi- 
cations  to  enter  government  lands  in  order  to 
state  a  cause  of  action. 

3.  Saice— Possession— What  Constitutes. 

It  is  not  necessary  in  order  to  constitute 
possession  that  parties  entering  on  nnsurveyed 
government  mineral  lands  be  actually  on  the 
property  at  the  time  of  wrongful  entry  by 
strangers. 

4.  Saub— Mining  Claiic— Abandonment. 

Abandonment  of  a  mining  claim  is  where 
the  locator  goes  away  and  leaves  it  without  any 
intention  of  retoming,  having  no  regard  to  what 
becomes  of  the  daim,  or  who  may  appropriate 
it,  and  the  leaving  of  a-  claim  with  Inteat  to 
return  later  is  not  abandonment. 

5.  Same— KiQBT  op  Entbt  Depbitatio»— 

JUDOHKHT— COHSTBDOnOH. 

In  an  action  to  recover  poasesaion  of  un- 
surveyed  government  mineral  lands  whereon 
plaintiffs  had  entered  a  judgment  allowing  them 
to  recover  only  such  of  the  property  of  which 
tbey  had  been  in  the  actual  poBsesaion,  snch 
aa  uieir  cabin,  tunnels,  and  other  improvements, 
together  with  a  convenient  space  surrounding 
them  and  not  the  whole  section  of  land,  leaving 
defendants  free  to  enter  upon  the  mineral  vein 
on  the  property  at  another  place,  did  not  deprive 
defendants  of  their  right  to  contest  plaintiffs' 
right  of  entry  on  the  arising  of  the  question 
before  the  land  department. 

6.  SAICB— AOIIOn  —  PlAADING  —  MiSJOINDEB 

OF  Pasties. 

In  an  action  to  recover  possession  of  un- 
surveyed  public  mineral  lands  whereon  plain- 
tiffs nad  entered,  evidence  that,  during  plain- 
tiffs' absence,  defendants  took  possession  of 
the  property  and  lived  in  one  cabin  on  the  im- 
mediate improvements  of  plainti^,  although 
one  of  defendants  was  in  possession  of  one 
portion  of  the  property  and  another  in  posses- 
sion of  another  part,  authorized  a  finding  of  a 
joint  poesessien,  and  there  waa  no  misjoinder 
of  parties. 

Appeal  from  Superior  Goart,  Lewis  Conn- 
ty ;  A.  B.  Rice,  Judga 

Action  by  Syrenus  Davis  and  others  against 
A.  U.  Dennis  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

Frank  A.  Luse  and  DoDnls  ft  Bur^ck,  for 
appellants.  Frank  D.  Nadi  and  Millet  & 
Harmon,  for  respondents. 

FtJLLERTON,  J.  The  respondents,  who 
were  plaintiffs  below,  brought  this  action 
against  the  appellants  to  recover  the  posses- 
sion of  certain  nnsurveyed  government  lands 
on  which  they  had  discovered  a  coal  vein. 
The  lands  are  situated  In  tbe  eastern  portion 


of  Lewis  county,  some  16  miles  trom  the  near- 
est wagon  road,  some  100  mtlea  from  a  rail- 
road, and  are  reached  by  a  trail  over  whLdi 
it  Is  possible  to  take  pack  animals  only. 
The  nearest  comer  on  the  government  sur- 
veys Is  about  12  miles  dtotant  from  the  dis-* 
covery  claim.  From  this  corner  the  respond- 
ents caused  a  private  survey  to  be  made,  and 
found  that  the  section  of  land  they,  as  an 
association,  desire  to  locate  will  be  situate 
in  sections  12,  13,  23,  and  24,  In  township 
U  N.,  of  range  10  B.  of  the  Willamette  merid- 
ian whea  the  government  surveys  are  ex- 
tended, If  extended  according  to  the  system 
now  In  vogue.  Hie  coal  vein  was  discovered 
by  the  respond^ts  In  the  summer  of  189S. 
At  that  time  they  entered  Into  possession  of 
the  same,  built  a  cabin  on  the  claim,  and  par- 
tially opened  the  vein;  and  yearly  since  that 
time,  down  to  the  summer  of  1903,  they  have 
returned  to  the  property  and  worked  the 
mines,  opening  tunnels  thereon  aggregating 
several  hundred  feet  In  length,  one  of  which 
alone  extends  Into  the  vein  a  distance  of 
more  than  150  feet ;  the  proofs  showing  that 
they  have  expended  on  tlie  mine  in  Its  care 
and  development  more  than  S5.000'.  Whilo 
tbe  respondents  did  not  stay  upon  tbe  claim 
during  the  winter  season,  they  maintained, 
at  all  times,  a  cabin  thereon  (In  1900  rebulld- 
ii^  tbe  previous  one  that  had  been  destroyed 
'by  Are)  in  which  they  kept  their  tools  used 
In  working  tbe  mine,  their  cooking  utensils, 
and  such  uonperlshable  articles  as  they  found 
useful  and  necessary  In  developing  tbe  mine. 
Tb^  also  erected  a  cabin  on  the  trail  as  a 
wayhouse  in  which  to  lodge  while  they 
were  going  to  and  returning  from  the  prop- 
erty. In  October,  1908,  after  the  respond- 
ente  had  left  the  property  for  that  sea- 
son, the  appellants  entered,  taking  possession 
of  the  respondents*  cabin  and  works,  and  the 
land  snrronndlng  the  same,  and  refused  to 
deliver  up  such  possession  on  demand  made 
therefor.  This  action  was  thereupon  brought 
to  recover  such  possession.  In  their  com- 
plaint the  r^pondents  alleged  their  location, 
entry  upon,  and  Improvement  of,  the  prop- 
erty; the  entry  of  the  defradants,  that  the 
same  was  wrongful,  a  demand  for  the  posses- 
sion, and  prayed  that  they  have  judgment 
for  possession,  and  for  the'  costs  of  the. 
action.  The  appellants  demurred  to  the  com- 
plaint, which  demurrer  tbe  trial  court  over- 
ruled. The  appellants  thereuptm  answered 
separately,  each  denying  the  allegations  of 
the  complaint,  and  pleading  affirmatively 
that  he  held  a  obtain  portion  of  tbe  land 
described  as  coal  lands  for  entry  nnd^  the 
laws  of  the  United  States  when  the  same 
should  become  subject  to  entry;  denying, 
however,  that  tbe  appellants  held  the  same 
collectively  or  in  common,  but  ailing  that  the 
tract  each  held  and  had  Improved  was  sepa- 
rate and  distinct  from  that  claimed  by  either 
of  the  others.  A  reply  was  lnterp<M9ed  to 
these  defenses,  and  a  trial  had  before  the 
court  and  Jnry,  remiltlng  In  a  Judgment  of 

Digitized  by  Google 


1080 


85  PAGIPIO  REFOBTBB. 


(WaAb. 


ouster  against  the  appellants  as  to  all  that 
portion  of  the  land  claimed  by  the  respdnd- 
ents  on  which  their  Improvements  had  been 
made,  "consisting  of  cabin  or  cabins  and  of 
tonnels,  coal  mine  or  mines  situate  on  both 
"Sides  of  the  creek  rannlng  tbronfffa  the  lands 
described  in  the  complaint,  and  the  lands  ad- 
Jacent  and  near  the  cabin  or  cabins  and  tun- 
nels and  min^,  necessary  for  the  develop- 
ment and  working  of  the  same."  It  is  from 
this  judgment  that  this  appeal  is  tak^ 

The  appellants  first  contend  that  the  com- 
plaint falls  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  for  the  reason  that 
It  does  not  appear  on  the  face  thereof  that 
the  respondents  are  qualified  under  the  laws 
of  the  United  States  to  enter  coal  lands ;  the 
precise  objection  being  that  It  Is  not  alleged 
that  respondents  or  any  of  them  are  of  the 
age  of  21  years.  We  are  unable,  however, 
to  concur  in  this  contention.  It  may  be  true 
that  when  this  land  becomes  subject  to  en- 
try as  coal  land,  and  the  respondents  apply 
to  the  government  for  leave  to  enter  It  as 
such,  their  qnallficatlons  as  to  age  and  dtl- 
senship  to  enter  coal  lands  will  be  a  material 
Inqniry,  and  they  will  have  to  allege  and 
prove  that  they  are  citizens  of  lawful  age  be- 
fore they  win  be  permitted  to  make  such  an 
entry.  But  this  Is  not  a  material  question  as 
between  them  and  the  respondents  where 
nothing  but  the  question  of  prior  possession' 
Is  Involved.  In  the  absence  of  positive  law 
forbidding  It,  any  person,  wnether  minor  or 
adult,  citizen  or  alien,  may  lawfully  locate 
upon  and  take  possession  of  a  part  of  the 
unsurveyed  public  domain,  and  rest  secure 
in  that  possession  until  the  government  calls 
it  In  question.  No  individual  or  person  may 
lawfully  Interfere,  and  the  courts  may  be 
invoked  to  restrain  unlawful  Interferences. 
This  right  to  maintain  possession  aa  against 
Individuals  who  can  acquire  no  higher  right 
owes  its  present  authority.  If  not  its  origin, 
to  the  necessity  of  preserving  the  peace  of 
society,  and  of  protecting  the  Individual  from 
arbitrary  aggressions;  and,  this  heiAg  Its 
purpose,  the  argumrait  In  Its  favor  Is  Just  as 
potent  when  applied  to  an  alien  or  minor 
aa  it  Is  when  applied  to  a  citizen  of  lawful 
age.  The  rule  has  its  foundation  in  the  ne- 
cessities of  the  state;  Its  duty  for  the  sake 
of  peace  to  protect  all  within  Its  borders  in 
all  lawful  avocations.  In  this  case,  there- 
fore, since  the  land  wag  not  subject  to  entry 
and  prior  peaceable  possession  was  the  only 
Inquiry,  the  respondents  did  not  have  to  al- 
lege that  they  had  the  necessary  qualifica- 
tions to  enter  government  lands  In  order  to 
state  a  cause  of  action  against  the  appellants. 
Nor  Is  the  rule  changed  by  the  fact  that  the 
appellants  are  In  possession  of  the  property 
and  the  respondents  are  seeking  to  oust  them 
from  such  possession.  The  respondents  al- 
lege that  they  were  In  possession,  and  had 
been  In  possession  for  a  number  of  years, 
when  the  appellants  came  along,  during  their 
temporary  absence,  and  took  possession  them- 


selves. Tbe  gist  of  the  action  therefore  fs 
the  wrongful  entry  of  the  appellants  on  tbe 
possession  of  the  respondents,  and  it  is  tbe 
determination  of  that  question  that  deter- 
mines the  right  to  the  property.  It  is  of  no 
Importance  to  Inquire  who  may  be  tedmfeal- 
ly  plaintiff  or  defendant 

It  Is  next  contended  that  the  evldrace  falls 
to  show  that  the  respondents  had  such  a  i>ob- 
sesslon  aa  would  preclude  the  appellants  from 
entering  thereon.  But  we  think  the  appel- 
lants are  mistaken  In  this  contention  also.  It 
is  true  that  no  one  repres«iting  the  respond- 
ents was  actually  on  the  property  at  tbe 
time  the  appellants  entered,  but  this  was  not 
necessary  to  constitute  possession  aa  against 
a  stranger  entering  without  right  The  re- 
spondents had  not  abandoned  tbe  property. 
Abandonment  of  a  mining  claim  Is  where  the 
locator  goes  away  and  leaves  it  without  any 
int^tion  of  returning,  havii^  no  regard  for 
what  becomes  of  the  claim  or  who  may  ap- 
propriate It  But  to  leave  a  claim  with  the 
Intoit  to  return  later  Is  not  to  abandon  It. 
Here  the  respondents  had  located  the  pr(H>- 
erty  nearly  10  years  prior  to  the  appellants 
entry.  They  had  returned  to  it  year  after 
year,  and  had  spent  a  large  sum  of  money 
In  the  work  of  development  Indeed,  they 
had  gone  so  far  In  that  direction  as  to  demon- 
strate that  the  property  was  of  great  ralne, 
and  would  become  profitable  as  soon  as  title 
from  the  government  could  be  obtained,  and 
tranB porta  tlon  facilities,  which  are  promised, 
became  available  They  had  caused  lines  to 
be  run  to  It  from  the  nearest  govemmrait  sur- 
veys, and  thereby  ascertained  Its  exact  loca- 
tion; and  one  of  their  number  made  a  trip 
to  Washington  city,  and  there  made  such 
representations  as  to  its  locaUon  and  worth 
as  to  have  it  exempted  from  a  contemplated 
forest  reserve.  Cnder  these  circumstances  It 
Is  idle  to  say  that  there  was  an  ahandonment, 
or  anything  more  than  a  mere  temporary  ab- 
sence from  the  property  on  the  part  of  the 
re^ondents,  and  we  think  the  jury  right- 
fully  found,  and  that  the  trial  court  rl^t- 
ful^  adjudged,  that  the  appellants*  entry 
was  wrongful.  It  must  be  remembered  that 
this  particular  spot  has  no  more  attractions 
as  a  place  on  which  to  locate  a  mountain 
home,  or  abiding  place,  than  thousands  of 
others  that  could  be  found  In  the  Immediate 
vicinity  which  are  vacant  and  open  to  the 
occupation  of  any  one.  Its  particular  at- 
traction lies  In  the  fact  that  the  respondents 
have  demonstrated  that  It  contains  a  valu- 
able coal  mine,  and  It  Is  for  this  reason  that 
the  appellants  have  Altered  upon  It  They 
are  seeking  to  take  advantage  of  tbe  re- 
spondents* labor  and  expenditures,  and  are 
t>eyond  the  pale  of  consideration  In  so  far 
as  there  Is  any  eqall?  or  justice  in  their 
claims.  Their  right  must  rest  on  the  naked 
tact  that  the  property  was  unoccupied  wbtsi 
they  entered  upon  it,  and  Inasmuch  as  they 
failed  to  show  this  fact  the  jacUpnoit  of  oust- 
er ogalnat  them  was  rlghtfaltr  eatored. 
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They  complain,  bowerer,  that  If  tb^  are 
otwted  from  their  possession  they  will  not  be 
permitted  to  contest  the  reB^ondents*  right 
to  enter  when  the  question  arises  iKfore  the 
land  department  which  alone  has  the  right 
to  finally  decide  who  bos  the  preference  right 
of  entry.  It  would  seem  that  If  they  were 
wrongfully  In  possession,  this  qoestlon  ongbt 
not  greatly  to  concern  the  court,  bnt  the 
Judgment  entered  by  the  court  below  does  not 
deprive  them  of  the  right  That  court  al- 
lowed the  respondents  to  recover  only  such 
of  the  property  as  they  had  been  in  the  actnal 
possession,  the  cabin,  tunnels,  and  other  Im- 
provements, together  with  a  coDvenient  space 
surrounding  them,  not  the  whole  section  of 
land  claimed,  leaving  the  appellants  free  to 
ttiter  upon  the  vein  at  aoother  place,  al- 
though within  the  boundaries  of  the  respond- 
ents' actual  claim.  This  was  as  favorable 
to  them  as  the  facts  warranted. 

It  Is  claimed,  lastly,  that  tliere  Is  a  mis- 
joinder of  parties.  This  is  based  on  the  con- 
tention that  the  evidence  showed  there  was 
no  Joint  possession  by  the  appellants;  that 
one  of  them  was  In  possesslou  of  one  portion 
of  the  property,  and  another  In  possession 
of  another,  as  alleged  In  their  answers. 
Doubtless  this  is  the  way  the  appellants 
claimed  the  property,  and  intended  to  divide 
It  among  themselves,  but  the  evidence  showed 
they  were  living  In  one  cabin  on  the  Im- 
mediate improvements  of  the  respondents, 
and  this  being  so,  the  Jury  were  warranted 
In  finding  a  Joint  possession. 

The  Jndgmoit  Is  affirmed. 

MOUNT.  O.  J.,  and  HADUBT,  GBOW, 
•nd  DUNBAB,  JJ.,  concur. 


(U  Idabo.  S18) 

TRULL  V.  MODERN  WOODSIEN  OF 
AMERICA. 

(Bapreme  Court  of  Idaho.    May  14,  190a) 

L  Affeai,  —  TiuE  TO  Appeal  —  Ordbb  Dbht- 
ino  New  Tbial— Tiub  of  Waives. 

Where  an  appeal  Is  taken  from  an  order 
denying  a  motion  for  a  new  trial  at  a  period 
of  more  than  60  days  after  the  order  Is  made 
and  entered,  such  appeal  is  Ineffectual,  and  will 
be  dismissed  on  motion  of  the  adverse  party. 

ifi^.  Note. — For  cases  In  point,  see  voL  2, 
CenL  Dig.  Appeal  and  Error,  |  1888.1 

X  Saws— Review  or  Eviuence. 

Where  the  appeal  from  the  Judgment  was 
mot  taken  within  60  days  after  the  rendition 
of  the  Judgment,  and  no  valid  appeal  has  been 
taken  from  the  order 'denying  a  motion  for  a 
new  trial,  the  appellate  court  Is  without  an- 
thority  or  Jurisdiction  to  ezsmlns  the  evidence 
for  the  purpose  of  ascertaining  whether  or  not 
it  Is  sufficient  to  support  the  verdict  and  Jndg- 
mmL 

9,  WrrNEaaEe— PuTzuaxD  CounnrioA'noiiB 
— Waivei. 

Where.  In  an  application  for  llfs  insurance 
the  applicant  stipulates  and  agrees  that  he 
waivea  all  provisions  of  law  preventing  a  physl- 
dau  from  testifying  as  to  any  lofonnation  ac- 
quired by  him  while  attending  bis  patient  or 
reodering  Urn  Inconpetent  as  a  witness  aa  yre* 


vided  in  section  68R8,  Rev.  St.  1887,  such  waiver 
is  valid  and  entitles  the  beneficlair  named  in 
the  policy,  aa  well  as  the  inaarer,  in  an  action 
upon*  a  policy  issned  on  such  application,  te 
coll  and  examine  the  physician  wiw  attended 
the  Insured  during  his  last  sickness,  and  have 
him  answer  questions  which,  but  for  such 
waiver  would  be  r^nrded  as  privileged  comma> 
nications  that  the  witness  could  not  disclose. 

[Ed.  Note. — For  cases  in  point,  see  vol.  0<X 
Cent.  Dig.  Witnesses,  H  781,  782.] 

4.  Saue. 

Since  the  statute  (section  5058,  snbd.  4, 
Rev.  St  188T).  authorizes  the  patient  to  waive 
the  privilege  of  secrecy  Imposed  on  his  physi- 
cian, and  does  not  fix  any  speciBc  time  at 
which  such  waiver  can  or  mast  be  made,  no 
reason  Is  discovered  why  the  waiver  may  not 
equally  as  well  be  made  by  contract  and  I9 
advance  of  the  relation  of  physician  and  pa- 
tient arising  as  at  the  time  of  tlie  trlaL 

[Ed.  Note. — For  casra  In  point,  see  wd.  00k 
CenL  Dig.  Witnesses,  {|  781,  782.] 

Sa  Sam. 

As  to  whether  or  not  the  privilege  of 

secrecy  granted  by  statute  is  a  personal  privi- 
lege attaching  only  to  the  person  of  the  patient 
or  can  be  waived  by  his  heir  or  legal  repts' 
sentatlve-qunre. 

(>.  Evidence  —  CBOss-ExAiuKATion  or  Ex- 
perts. 

The  courts  will  be  lil>eral  In  allowing  a 
broad  range  of  Intfulry  on  cross-examiDatTon, 
and  this  rale  is  especially  and  peculiarly  ap- 
plicable when  it  comM  to  the  cross-examination 
of  that  class  of  witnesses  commonly  called 
"experts." 

[Ed.  Note.— For  cases  in  point,  ass  voL  20l 
Cent.  Dig.  Evidence.  I  2379.] 

(Syllabos  hy  the  CourU 

Appeal  from  District  Court  Latah  Ootmtyf 
Edgar  C.  Steele,  Judge. 

Action  W.  B.  Trull  against  the  Modem 
Woodmen  of  America.  -  Judgment  for  plain- 
tiff, and  defendant  appeala.  Affirmed. 

BenJ.  D.  Smith,  T.  W.  Bartley,  and  8.  S. 
Denning,  Cor  appellanL  Forney  &  Moore. 
tdt  respondenl 

AILSHIB,  3.  This  Is  an  appeal  from  a 
Judgment  and  an  order  denying  a  motion  for 
a  new  trial.  The  respondoit  haa  eobmltted 
a  motion  to  diemlaa  the  aweal  from  the 
order  denying  the  defendant  a  new  trial 
on  the  gronnd  that  ttae  appeal  wai  not  taken 
within-  60  daya  after  the  mtrr  of  the  order 
as  reqalred  by  snb^Tlalon  8  of  aectloa  4807. 
Rev.  Bt  1887.  The  order  doiyinc  a  new- 
trial  was  made  and  entered  on  the  Otb  day 
of  October,  1000^  and  the  appeal  therefrom 
was  not  taken  until  the  13tb  day  of  March, 
1906.  Since  the  appeal  from  the  order 
denying  appellant's  motion  for  a  new  tnal 
waa  not  taken  within  the  time  prescribed 
1^  the  statute.  It  la  Ineffectual  and  mnat 
be  dlsmtseed,  and  It  la  ao  ordered.  Moe  t. 
Harger,  10  Idaho,  194,  77  Fac.  645;  Cunning 
ham  T.  Stoner,  10  Idaho.  656,  70  Paa  228L 

The  Judgment  In  this  case  was  entnred  on 
the  26th  day  of  May,  1905,  but  the  appeal 
was  not  taken  until  March  13,  1006.  The 
appeal  from  the  Judgment  having  been  taken 
after  a  period  of  more  than  60  days  had 
elapsed  from  the  rendition  of  the  Judgment 
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and  there  being  no  appeal  from  tbe  order 
OTemiling  the  motion  for  a  new  trial,  we 
have  no  authority  to  examine  the  evidence 
for  the  purpose  of  determining  Its  sufficiency 
to  support  the  verdict  nor  for  any  other  pur^ 
pose  except  to  determine  whether  or  not 
errors  of  law  were  committed  by  the  court 
In  the  couree  of  the  trial.  Counsel  tor  ap- 
pellant have  argued  that  since  tbey  moved 
for  a  new  trial  on  the  grounds  that  the 
verdict  and  judgment  are  both  "against  the 
law"  this  court  should  examine  the  evi- 
dence for  tbe  purpose  of  determining  wheth- 
er or  not  the  Jury  brought  In  a  verdict  In 
accordance  with  the  instructions  gWen  by 
the  court  That  contention  Is  fully  an- 
swered in  Young  v.  Tiner,  4  Idaho,  269,  38 
Pae.  697,  where  this  court  says:  "It  Is  also 
contended  by  respondent  that  the  second 
error  assigned,  to  wit,  'that  the  verdict  is 
against  law,'  cannot  be  considered,  for  the 
reason  that  It  Is  'not  in  proper  form.'  The 
appellant  speclfles  and  avers,  In  his  state- 
ment on  motion  for  a  new  trial,  'that  the 
verdict  Is  against  law,  as  applied  to  the 
facts  proven  In  tht  case,'  and  proceeds  to 
support  that  averment  b^  undertaking  to 
show  that  the  verdict  Is  not  supported  by  all 
of  the  facts  proved  by  the  evidence.  This 
l8  simply  another  manner  (under  a  dif- 
ferent name)  of  showing  that  the  evidence 
Is  Insufficient  to  sustain  the  verdict,  which 
cannot  be  done  on  this  apppeal.  This  court 
has  no  authority  on  this  appeal  to  review 
all  of  the  evidence  to  ascertain  the  facta 
proved.  In  order  to  determine  whether  the 
verdict  'Is  against  law'  when  applied  to 
such  facts.  This  would  simply  be  reviewing 
tbe  evidence  to  ascertain  whether  it  was 
sufficient  to  sustain  the  verdict,  which  Is 
not  permissible  op  an  appeal  from  the  judg- 
ment, unless  the  appeal  Is  taken  within  60 
days  after  the  rendition  thereof."  As  the 
case  Is  here  only  on  appeal  from  the  judg- 
ment, we  are  bound  to  confine  cor  inquiries 
to  the  alleged  errors  of  law. 

This  action  was  Instituted  to  recover  the 
the  sum  of  $2,000  claimed  to  be  due  the 
respondent  as  the  'beneflclary  named  In  a 
benefit  certificate  Issued  by  the  appellant. 
Modem  Woodmen  of  America,  to  one  John 
B.  Tnill,  now  deceased.  The  only  Issue  that 
was  Inrolved  In  the  case  In  the  trial  coui-t 
was  as  to  whether  or  not  the  Insured  died 
of  smallpox.  The  application  for  Insurance 
contained  a  specific  and  express  waiver  of 
the  ri^t  of  recovery  In  case  the  insured 
should  die  of  smallpox  or  varioloid.  The 
company  alleged  that  the  Insured  died  of 
smallpox,  while  the  respondent,  on  the  other 
hand,  who  Is  the  beneficiary  named  In  the 
certificate,  contended  that  death  resulted 
from  erythema  and  Imt)etigo.  The  first  and 
principal  question  presented  Is  as  to  the  rul- 
ing of  the  court  In  permitting  Dr.  Taylor, 
who  attended  the  Insured  during  his  last 
dckness,  to  testify  as  to  the  condition  of 
the  patient  and  what  he  learned  from  the 


patient  In  diagnosing  the  case.  After  tbe 
witness  bad  testified  at  some  length  as  to 
bis  visit  and  the  condition  In  which  be 
found  the  patient,  he  said:  "I  asked  tbe 
man  a  question,  what  he  had  been  taking, 
and  he  said  be  had  been  taking  poison  oak.'* 
Here  counsel  for  appellant  interposed:  "We 
object  to  that,  may  it  please  the  court,  as 
not  being  competent  testimony,  conv^^tiDii 
that  he  had."  Tbe  court  replied:  "It  is 
part  of  the  diagnosis,"  to  which  counsel  for 
respondent  replied:  "Something  we  have  no 
way  of  disputing."  Thereupon  tbe  witness 
continued:  'To  make  my  diagnosis  clear,  and 
to  find  out  I  asked  this  man  what  he  bad 
been  taking,  and  be  tells  me  be  bad  been 
taking  poison  oak,  and  I  asked  him  who  pre- 
scribed this,  and  he  told  me  a  man  by  tbe 
name  of  Dr.  Fry  bad  prescribed  this  and 
gave  it  to  bim.  I  changed  the  prescription 
and  that  Is  all  that  was  said  or  done,  only 
prescribing  to  him."  Section  6^,  Bev.  St. 
1SS7,  contains  the  following  provision: 
"There  are  particular  relations  in  wnlch  It  is 
tbe  policy  of  the  law  to  encourage  confidence 
and  to  preserve  It  Inviolate;  therefore,  a 
person  cannot  be  examined  as  a  witness  in 
the  following  cases:  •  •  •  4.  A  physi- 
cian or  surgeon  cannot,  without  tbe  consent 
of  bis  patient,  be  examined  In  a  dvll  action 
as  to  any  Information  acquired  in  attend- 
ing the  patient  which  was  necessary  to  en- 
able Iilm  to  prescribe  or  act  for  the  patient" 
This  provision  of  our  statute  Is  to  be  found 
in  tbe  statutes  of  many  of  the  states,  and 
especially  in  California,  New  York,  and 
Missouri.  It  has  been  quite  uniformly  held 
that  such  a  statutory  provision  disqualifies 
a  physician  from  testifying  concerning  any 
facts  learned  by  him  or  disclosures  made 
to  bIm  Id  the  course  of  his  professional  treat- 
btent  of  or  attendance  on  a  patient  Freel  r. 
Market  St  By.  Co.,  07  Gal.  40,  31  Pac.  730; 
In  re  Flint  100  Cal.  394,  34  Pac.  863: 
Streeter  v.  City  of  Breckenridge,  23  Mo.  App. 
244;  Westover  v.  JEtna  Life  Ins.  Co..  99  N. 
T.  56. 1  N.  E.  104,  52  Am.  Eep.  1;  Eenlhan  t. 
Dennln,  103  N.  Y.  573,  9  N.  'B.  320,  57  Am. 
Rep.  770.  It  has  also  been  held  that  tbe 
privily  accorded  the  patient  by  sucb  a  stat- 
ute Is  a  personal  privilege  and  cannot  be 
waived  for  him  by  any  other  person,  and  that 
the  death  of  the  patient  makes  a  waiver  Im- 
possible, and  that  tbe  physician  can  never 
thereafter  be  permitted  to  testify  concerning 
any  matter  touching  his  professional  employ- 
ment during  the  life  of  the  patient  West- 
over  V.  iBtna  Life  Ins.  Co.,  supra;  Freel  v. 
Market  St  Ry.  Co.,  supra.  On  this  point, 
however,  there  Is  great  diversity  of  opinion. 
See  Thompson  v.  Ish  (Mo.)  12  S.  W.  510,  17 
Am.  St.  Rep.  552,  and  note  on  page  570  of 
17  Am.  St  Rep. 

Counsel  for  respondent  urge  that  since  tlie 
statute  specifically  provides  that  this  privi- 
lege of  secrecy  may  be  waived  by  the  pa- 
tient and  since  the  statute  does  not  specify 
any^  particular  time  at  which  tbe  waiver 
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shall  be  made,  it  may  be  as  effectually  done 
by  reason  of  a  spedflc  stipulation  In  the 
contract  as  at  the  time  of  the  trial.  The  In- 
sured In  this  caae  was  required  to  sign  a 
written  agreement  and  application  for  insur- 
ance. In  fvhich  the  following  clause  Is  con- 
tained ;  "And  I  hereby  expressly  waive  for 
myself  and  beneficiaries  the  privilege  or 
benefits  of  any  and  all  laws  which  are  now 
or  may  be  hereafter  enforced,  mailing  In- 
competent the  testimony  of  or  disquallfyiug 
any  physician  from  testifying  concerning 
any  Information  obtained  by  him  In  a  pro- 
fessional capacity."  Respondent  relies  on 
the  effect  of  this  stipulation  for  a  justifica- 
tion of  the  admission  of  the  evidence  of  the 
attending  physician.  The  effect  of  such  a 
stipulation  or  waiver  appears  to  have  been 
considered  by  some  of  the  courts  in  states 
having  statutes  similar  to  ours  relative  to 
prlvll^ed  communicaticm.  We  will  briefly 
revert  to  a  few  of  these  authorities :  In  re 
Adreveno  v.  Mutual  Reserve  Fund  Life  Ass'n 
(a  C.)  34  Fed.  870,  the  beneficiary  had  sued 
upon  a  life  Insurance  policy,  and  it  apipeared 
that  tiie  aj^iicatlon  for  the  policy  bad  con- 
tained a  stipulation  very  similar  to  the  stip- 
ulation in  this  case.  The  Insurance  com- 
pany offered  one  of  the  attending  physicians 
as  a  witness  to  prove  that  the  Insured  bad 
made  false  representations  as  to  his  physi- 
cal condition  and  ailments,  and  upon  the  ad- 
m&slon  of  such  testimony,  Judge  Thayer 
said :  "As  the  patient  is  at  liberty  to  waive 
the  privilege  which  the  law  affords  him,  It 
appears  to  me  it  is  immaterial  whether  the 
patient  waives  the  privilege  by  calling  the 
physician  to  testify  In  his  behalf,  or  whether 
he  waives  it,  as  in  this  case,  by  a  clause  con- 
tained in  the  contract  on  which  the  suit  Is 
brought;  and  if  the  patient  himself  waives 
the  privil^e  by  a  clause  contained  In  the 
contract,  that  waiver,  in  my  Judgment,  is 
binding  on  anyone  who  claims  under  the 
contract,  whether  it  be  the  patient  himself 
or  his  representative.  The  result  Is  that 
Inasmuch  as  the  assured  by  this  application 
waived  the  privily  which  the  statute  af- 
fords him,  the  father,  for  whose  benefit  the 
policy  was  Issued,  and  who  is  now  suing  on 
the  contract.  Is  bound  by  that  waiver.  1 
tberefore  bold  that  the  testimony  Is  admis- 
sible." Foley  T.  Boyal  Arcanum,  45  N.  E. 
466,  151  N.  T.  196.  56  Am.  St  Rep.  621.  was 
an  action  on  a  mutual  benefit  certificate, 
where  the  application  for  the  insnrance  had 
contained  a  stipulation  waiving  the  privilege 
of  secrecy  Imposed  by  statute  on  the  attend- 
ing physician.  At  the  time  the  contract  was 
made  the  New  Tork  Code  of  Civil  Procedure, 
Bectlona  834  and  836,  aK)w  to  have  been 
substantially  the  same  as  onr  statute,  bat 
after  the  making  of  the  contract  and  prior 
to  the  commencement  of  the  action  on  the 
benefit  certificate,  the  Legislature  so  amend- 
ed the  statute  as  to  require  the  waiver  to 
be  made  at  the  time  of  the  trial.  The  Su- 


preme Court  of  New  York  In  that  case  sus- 
tained the  stipulation  of  waiver  and  per- 
mitted the  witness  to  testify,  <[uoting  at 
length  from  the  opinion  of  Judge  Thayer  in 
Adreveno  v.  Ass'n,  supra.  The  court  in  con- 
cluding that  opinion  said:  "It  appears  to 
us  that  these  cases  dispose  of  the  question 
under  consideration,  that'  the  waiver  is  not 
in  controventlon  of  any  principle  of  public 
policy,  and  that  the  amendmrat  to  section 
836  of  the  Code,  made  after  the  contract, 
has  no  application."  In  the  Matter  of  Cole- 
man, 111  N.  T.  220,  19  N.  E.  71.  a  firm  of 
attorneys,  Hughs  &  Northup,  had  been  em- 
ployed to  prepare  a  will.  After  it  had  been 
drafted  and  submitted  to  the  testator,  he 
requested  both  members  of  the  firm  to  sign 
and  attest  the  eame  as  witnesses  thereto. 
Upon  the  probate  of  the  will  the  question 
arose  as  to  the  competency  of  the  attorneys 
to  testify  concerning  the  mental  capacity 
of  the  testator  at  the  time  he  executed  the 
will.  In  considering  the  effect  of  the  New 
York  statute  (section  836,  Code  Civil  Pro- 
cedure) and  the  iMlvIlege  granted  thereby 
to  communications  made  In-  the  course  of 
professional  employment  and  the  right  of 
the  client  to  waive  the  privilege,  the  court 
said:  "There  la  notiiing  In  this  section  re- 
quiring the  walvo*  to  be  made  in  writing, 
or  in  any  partlctilar  form  or  manner,  or  at 
any  particular  time  or  place;  but  it  Is  re- 
quired to  bo  an  express  waiver,  and  made 
In  such  manner  as  to  show  that  tlie  testator 
intended  to  exempt  the  witness.  In  the  par- 
ticular instance,  from  the  prohibition  Im- 
posed by  statute.  •  *  •  It  cannot  be 
doubted  that  If  a  client  In  his  lifetime  should 
call  his  attorney  as  a  witness  In  a  legal  pro- 
ceeding to  testify  to  transactions  takii^ 
place  between  himself  and  his  attorney, 
while  occupying  the  relation  of  attorney  and 
client,  such  an  act  would  he  held  to  consti- 
tute an  express  waiver  of  the  seal  of  secrecy 
Imposed  by  the  statute,  and  can  it  he  any 
less  80  when  the  client  has  left  written  and 
oral  evidCTce  of  his  desire  that  his  attorney 
should  testify  to  facts  learned  through  their 
professional  relations  upon  a  Judicial  pro- 
ceeding to  take  place  after  his  death?  We 
think  not.  McKinney  v.  O.  St,  etc..  R.  R. 
Co.,  104  N.  Y.  852.  10  N.  B.  644.  The  act  of 
the  testator,  in  requesting  bis  attorneys  to 
become  witnesses  to  his  will,  leaves  no  doubt 
as  to  his  intention  thereby  to  e:wmpt  them 
from  the  operation  of  the  statute,  and  leave 
them  free  to  perform  the  duties  of  the  office 
assigned  them,  unrestrained  by  any  objec- 
tion which  he  had  power  to  remove."  To 
the  same  effect  see:  Albertl  v.  Raiirond  Co., 
118  N.  T.  rr,  28  N.  E.  35,  6  L.  R.  A.  765; 
I'TSsean  v.  Blean,  181  N.  Y.  177,  30  N.  B. 
C2.  27  Am.  St  Repi  67a  In  the  light  of  the 
foregoing  authorities  and  with  the  under- 
standing we  gather  as  to  the  Intention  and 
purpose  of  the  statute,  we  see  no  reason  why 
the  court  should  not  give  force  and  effect  to 
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the  clause  In  the  contract  making  the  at- 
tending physician  competent  to  testify  In 
all  matters  the  same  as  other  witnesses. 
In  that  view  of  the  case  there  could  be  no 
qnestion  but  that  the  testimony  of  Dr.  Tay- 
lor was  properly  admitted.  The  benefits  of 
the  waiver  are  equally  as  available  to  the 
beneficiary  as  to  the  insurer. 

Appellant's  sixth  assignment  of  error  is 
that  the  court  erred  In  sustaining  plaintiff's 
objection  to  the  following  qnestion  asked 
Dr.  Taylor:  "Q.  At  the  time  yon  under- 
stood that,  did  you  have  any  understanding 
as  to  whether  Dr.  Magee  occupied  any  offi- 
cial position  In  Shoshone  county?"  It  seems 
that  Dr.  Magee  was  the  health  officer  of 
Shoshone  county,  and  as  such  had  establish- 
ed tt  quarantine  over  the  house  where  Trull 
resided,  and  that  Taylor  knew  of  this  fact. 
The  defendant  was,  by  the  question  pro- 
pounded to  the  witness,  endeavoring  to  show 
to  the  Jury  that  the  doctor  knew  of  the 
quarantine  having  been  established  by  the 
proper  health  officer,  and  that  it  bad  been 
edtablished  on  account  of  the  health  officer 
believing  the  disease  to  be  smallpox.  The 
question  was  undoubtedly  a  proper  one  and 
should  have  been  answered.  But  the  refusal 
of  the  court  to  permit  tbe  answer  evidently 
did  not  prejudice  tbe  defendant  It  fully 
and  clearly  appears  from  the  testimony  of 
the  witness  Taylor  that  be  did  In  fact  know 
tbat  Magee  was  the  health  officer  of  the 
county,  and  tbat  he  also  knew  of  the  quar- 
antine, and  the  reasons  tbat  bad  been  as- 
signed for  tbe  same.  Tbat  fact  runs  all 
through  the  record  and  is  testified  to  by  Dr. 
Magee.  The  Jury  had  all  tbe  Information 
on  this  point,  and  if  the  witness  bad  an- 
swered the  qnestion  it  would  only  have 
amounted  to  at  moat  a  repetition  of  the  ev- 
dence  on  that  point. 

Appellant's  seventh  assignment  of  error 
relates  to  the  ruling  of  the  court  In  permit- 
ting tbe  witness,  Dr.  Adair,  to  answer  the 
following  question  on  cross-examination : 
"If  a  man  died  of  the  disease  supposed  to  be 
smallpox,  and  tbe  man  who  nursed  him  all 
tbat  time  had  never  been  vaccinated,  and 
did  not  take  the  emallpox  at  all  from  the 
patient,  would  you  think  it  smallpox?"  The 
principal  objection  ui-ged  by  appellant  to  this 
hypothetical  question  Is  that  It  was  not 
based  upon  tbe  facts  proven  in  the  case. 
There  was  some  evidence  in  the  case  that 
would  Justify  a  hypothetical  question  of  the 
foregoing  character,  and  bring  It  within  the 
rule  announced  in  Kelly  v.  Perranlt,  6  Idaho, 
221,  48  Pac.  45,  and  McLean  v.  City  of  Lew- 
iBton,  8  Idaho,  472,  69  Pac.  478.  The  rule 
Is  quite  liberal  In  allowing  a  broad  range  of 
inquiry  on  cross-examination,  and  this  rule 
is  especially  and  particularly  applicable 
when  It  comes  to  the  cross-examination  of 
that  class  of  wltnessefl  commonly  called  ex- 
perta. 

The  eighth  assignment  Is  without  merit 
and  requires  no  consideration  bere. 


Appellant's  last  asslgnmrait  of  error  is 
directed  to  the  action  of  tbe  court  in  per- 
mitting the  witness  Dr,  Taylor  to  answer 
the  following  question :   "Didn't  he  tell  you 
that  be  wanted  this  to  settle  up  the  matter  7" 
Tbe  witness  at  tbe  time  this  qnestion  was 
asked  was  defendant's  witness  and  tbe  ques- 
tion was  asked  by  plaintiff's  attoniey  on 
cross-examination.   He  was  testifying  con- 
cerning a  statement  or  proof  wbii^  be  had 
signed  and  delivered  to  the  agent  of  tbe 
defendant  company  as  a  part  of  the  deatti 
proof.   This  statement  difTered  somewhat 
from  the  previous  statement  or  certlBcato 
which  the  witness  had  signed  aa-  to  tbe  na- 
ture of  the  disease  of  which  the  insured  died. 
The  witness  was  testifying  as  to  tbe  state- 
ment made  to  him  by  defendant's  agent  and 
the  facts  and  drcumstancea  under  which  tbe 
additional  certificate  was  signed,  and  the 
reasons  therefor.   Taldng  Into  conslderatioB 
the  other  facts  appearing  from  the  record, 
we  do  not  think  there  was  any  error  In 
permitting  the  answer  to  this  question. 

As  previously  stated,  we  have  no  autbnr- 
Ity  or  Jurisdiction  to  examine  the  evidence 
in  this  case  for  tbe  purpose  of  determining 
wbetber  or  not,  as  a  matter  of  fact.  It  was 
sufficient  to  Justify  tbe  Jury  In  concluding 
that  the  insured  did  not  die  of  smallpox. 
As  to  the  questions  of  law  presented,  we  do 
not  think  any  error  baa  been  committed  tbat 
would  Justify  this  ooort  in  revcning  fba 
Judgment. 

The  Judgment  Is  aiBrmed,  with  coats  Is 

favor  of  respondent 

STOGKSIiAQEB,  a  J.,  and  SUIiUVAM. 
coneor. 

tU  Idsbo,  H) 
WBBTEBM  LOAN  ft  SATTNCg  Ca  T. 
SHTTH  et  aL 

(Supreme  Court  of  Idaho.   Feb.  26,  1808.  On 
Behearing,  Hay  20. 1900) 

1.  JunOMENT  —  Sbttino   ASIDB^AnnOAVlT  — 

Gbotjivds. 

Afiidavlts  on  motion  to  set  aside  a  defa*ilt 
Judgment  under  the  provisions  of  section  4229, 
Bev.  St  1887.  mast  show  that  the  default  oc- 
curred throngb  mif^take,  inadrertmce,  Burpriae, 
or  excusable  neglect 

2.  Appeal— REViBW—SsmKO  Asidk  Dkfauxa 

JUDOlfBnT. 

An  application  to  set  aside  and  vacate 
a  default  Judgment  Is  addressed  to  the  sonnd 
discretion  of  the  court  to  which  the  applica- 
tion is  made,  and  nuless  it  appear  tbat  such 
discretion  lias  been  abased,  the  wder  will  not 
he  disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  point  see  vol.  8; 
Cent  Dig.  Appeal  and  Error,  S  8823;  ToL  80^ 
Cent.  Dis.  Judgment  S  265.] 

3.  Judgment— Default— Settiko  Asins. 

Tbe  showing  made  In  this  case  reviewed, 
and  held  insufficient  to  authorise  the  setting 
aside  a  default  judgment 
(Syllabus  l^r  the  Court.) 

Appeal   from   District  Court,  Bingham 
County;  James  M.  Stevens,  Judge. 
Action  by  the  Western  Ix)au  &  Savings 
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Company  against  C.  8.  Smith  and  otbera. 
Jndgment  for  defeadants  on  default  Motion 
to  set  aside  denied,  and  plaintiff  appeals. 
Affirmed. 

Hansbi-ongh  ft  Adamson,  H.  K.  Linger, 
and  James  Ingebretsen,  for  appellant 

STOGESLAOBR,  O.  J.  Plaintiff  commen- 
ced tbls  action  In  tbe  district  court  of 
Btnf^m  comity  against  G.  S.  Smith  anfl 
Nellie  J.  Smith  to  foreclose  a  mortgage  It 
bad  against  tiiese  defendants.  The  com- 
plaint alleges  that  on  the  28th  day  of  Febro- 
ary,  1801,  defoidants  Smith  executed  their 
promissory  note  for  the  sum  of  91,000,  pay- 
able on  or  before  five  years  after  date  with 
Interest  at  tbe  rate  of  9  per  cent  per  annnm 
payable  monthly  In  advance,  to  the  Westmi 
Building  ft  Loan  Association,  a  corporation, 
nndw  the  laws  of  Idaho.  Tbat  on  tbe  same 
day  defendants  execnted  tiheir  mortgage  to 
secure  the  payment  of  the  note  above  refer- 
red to;  tbat  said  miHlvage  waa  duly  acknowl- 
edged, delivered  to  said  corporation,  and 
filed  for  record.  That  on  tlie  10th  day  ot 
October,  ISM,  said  Western  BuUdbig  ft  Loan 
Association  assigned,  transferred,  and  ddlv- 
ered  all  Its  right  titl^  and  interest  in  and  to 
tte  note  and  mortgage  to  the  West^  Loan 
ft  Savings  Company,  which  company  is  now 
tiw  owner  and  holder  of  said  note  and  mort- 
gagei  That  on  or  abont  the  2d  day  of  Janu- 
ary, 1900,  an  accpnntlng  and  settlement  was 
had  between  plaintiff  and  O.  8.  Smith,  and 
tiiere  was  found  to  be  a  balance  doe  on  said 
note  of  S1>10A8(^  wfaldi  aald  amount  Smith 
then  and  thne  a^eed  in  writing  to  pay; 
that  no  part  of  said  sum  or  interest  has  ever 
been  paid  since  said  date;  that  on  or  about 
the  21st  day  of  August  ISOi,  Charles  &  and 
Nellie  J.  Smith  made  and  delivered  to  one 
Charles  Bunting  their  certain  prtHuIasory 
note  for  $3,241.00,  and  to  secure  Ibe  payment 
tiiereof  esecnted  and  delivered  to  said  Bunt- 
ing a  certain  mortgage  of  same  date,  duly 
acknowledged,  recorded,  ete  The  property 
described  In  tbe  mortgage  Is  Iota  1,  2,  S,  4, 
and  G,  block  S2,  Banilson  &  ShIlUng's  Addi- 
tion to  Blackfoot  Idaho;  being  tiie  same 
property  described  In  the  morlsage  martced 
plaintiff's  Exhibit  A,  and  made  a  part  of 
the  complaint  The  ninth  allegation  of  tbe 
complaint  is  that  the  said  mortgage  given  to 
Bunting  la  subsequent  and  inferior  to  the 
mortgage  given  by  the  defendants  C  S. 
Smith  and  N^le  J.  Smith,  to  the  Western 
Building  ft  Loan  Association.  Then  follows 
an  all^tlon  that  plaintiff  is  Informed  and 
believes,  and  tiiorefore  alleges  that  the  de- 
fendant John  W.  Givens  Is  the  assignee  of 
tbe  Bunting  note  and  mortgage,  and  claims 
to  have  some  interest  or  claim  upon  said 
premises  or  some  part  thereof  by  virtue  of 
being  the  owner  and  holder  of  said  mortgage, 
whidb  is  subsequent  to  the  mortgage  of 
plalntlffR.  Then  follows  prayer  "for  the  sum 
of  $1,4(^.80,  with  Interest  from  January  2d« 


1000,  at  9  per  cent  per  annum  •  •  •  that 
the  defendants  and  all  persons  claiming  und^ 
them  subsequent  to  tbe  execution  of  the 
mortgage  given  by  C.  S.  Smltb  and  Nellie  J. 
Smith  to  the  Western  Building  &'  Loan 
Association  upon  said  premises  *  *  * 
may  be  barred  and  foreclosed  of  all  rights, 
claims  or  equity  of  redemption  In  said  premis- 
es," ete.  To  this  complaint  a  demurrer  was 
filed  by  counsel  for  defendant  John  W.  Glv- 
ena,  to  wit:  "(1)  That  the  complaint  of  the 
plaintiff  herein  does  not  state  facts  sufflcient 
to  constitute  a  cause  of  action  against  the  de- 
fendant; (2)  that  said  action  Is  barred  by 
the  provisions  of  section  4052,  Rev.  St  Idaho 
18S7."  If  the  court  ever  passed  upon  this 
demurrer  the  record  fails  to  disclose  the 
order.  On  the  25th  day  of  April,  1006,  de- 
fendant Givens  filed  what  Is  termed  "Answer 
and  Cross-Complaint"  In  the  answer  alleg- 
ing as  a  reason  that  he  has  .not  sufficient 
knowledge,  information  or  belief  to  answer 
positively,  he  denies  all  the  allegations  from 
1  to  7;  admits  the  seventh  allegation,  which 
refers  to  tbe  execution  and  delivery  by  the 
defendants  Smith  to  Charles  Bunting  of  the 
mortgage  described  in  the  complaint  Denies 
the  eighth  allegation,  which  is  that  the  Bunt- 
ing mortgage  Is  Inferior  to  the  one  sued  on 
by  plaintiff;  admits  the  allegations  of  the 
Bunting  mortgage  with  note  to  defendant 
Givens,  and  avers  that  he  la  now  the  lawful 
owner  and  holder  thereof;  that  the  prindpal 
sum  has  not  been  paid,  and  no  Interest  with 
the  excepUon  of  $242.45  paid  by  C.  B.  Smith 
to  defendant  Givens  on  February  20,  1890. 
and  another  payment  made  on  said  Interest 
by  said  Smith  on  the  80th  day  of  April,  1906. 

Tbe  fourth  allegation  of  the  answer  Is 
that  the  defendant  is  informed  and  believes, 
and  upon  such  Information  and  belief  alleg- 
es, that  ttie  plalntlflTs  action  herein  Is  barred 
by  fbe  provisions  of  section  4fSS2,  Revised 
Statutes  of  Idaho,  1887.  And  further  answer- 
ing by  way  of  cross-complaint  against  tin 
plaintiff  and  each  and  all  of  the  defendants 
hereto  other  than  this  cXoss-comploinant  the 
said  John  Givens  ftOegea  as  follows,  to  wit: 
First,  sets  up  the  execution  and  delivery  ot 
the  note  by  d^endants  Smith  to  Bunting 
and  a  copy  thonof;  second,  the  execution 
and  delivery  of  the  mortgage  to  secure  the 
note;  third,  the  assignment  of  the  note  and 
mortgage  to  Givens;  fotirih,  the  payment 
of  certain  interest  on  the  note  by  G.  S.  Smith 
and  the  amount  be  claims  to  be  due  on  the 
note;  fifth,  Uut  be  is  the  lawful  owner  and 
bolder  and  ^titled  to  payment,  etc.;  sixttk. 
that  plaintiff  bas  or  claims  to  have  Interest 
In  or  claim  upon  said  premises  or  some  part 
thereof  as  mortgagee  or  otherwise  and  refmi 
to  some  contract  or  claim  hdd  by  Charles  A. 
Warner,  deceased,  by  virtue  aC  a  trust  deed 
executed  and  delivered  by  defendants  Smith 
to  said  Warner  for  the  payment  of  certain 
debts,  but  said  interest  or  claim  of  said 
Warner  Is  subsequent  to  and  subject  to 
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the  lien  of  crosB-compIalnant's  mortgage; 
screatb  only  refers  to  Uie  power  of  sale  and 
application  of  tbe  proceeds  In  case  of  default 
in  pnyment  etc.,  and  then  follows  prayer 
ttaat  cross-complainant  may  bave  judgment 
for  $3,241.60,  wltb  Interest  at  1  per  cent,  pec 
mouth  from  tbe  21st  day  of  August,  1894,  and 
usual  prayer  for  general  relief. 

Counsel  for  plaintiffs  demur  to  tbis  answer 
and  cross-complaint,  to  wit:  "Gomes  now 
the  plalntlfC  in  tbe  above-entitled  action,  and 
demurs  to  .the  answers  filed  by  tbe  defend- 
ants  O.  S.  Smith,  Nellie  J.  Smith,  and  John 
W.  Oivens,  and  for  grounds  of  demurrer  al- 
lege as  follows:  Tbat  neither  of  said  answ^ 
state  facts  sufficient  to  constitute  a  defense 
or  action  against  this  plaintiff."  If  tbe  court 
ever  ruled  upon  this  demurrer  the  record  is 
silent  as  to  tbe  order. 
,  The  next  step  taken  as  shown  by  the  rec- 
oi-d  was  what  is  termed  "Reply  to  answer  and 
pretended  cross-complaint,"  which  was  filed 
July  3,  1905;  tbe  first  paragraph  Is:  "Tbat 
as  respects  the  allegations  contained  in  par- 
agraphs 7  and  9  of  the  answer  of  said  de- 
fendant Givens,  wherein  said  defendant  al- 
leges ownership  of  a  certain  note  and  mort- 
gage executed  hy  his  codefendants,  C.  S. 
Smith  and  Nellie  J.  Smith  to  0,  Bunting  & 
Co.,  and  alleges  that  said  note  and  mortgage 
Is  superior  to  the  note  and  mortgage  of  tbe 
plaintiCF ;  the  plaintiff  answering  upon  infor- 
mation and  t)elief  that  the  note  and  mortgage 
referred  to  and  described  In  said  paragraph  Is 
barred  by  tbe  provisions  of  section  4052, 
Revised  Statutes  of  Idaho  for  1889,  and  tbat 
the  defendants'  alleged  cause  of  action  there- 
on, as  against  this  plaintiff.  Is  barred  by  the 
provisions  of  section  4052,  Revised  Statutes 
of  Idaho  for  1887."  Tbe  plaintiff  denies 
that  the  plaintiffs  action  Is  barred  by  the 
provisions  of  section  4052,  Rev.  St  Idaho 
1887.  And,  further,  replying  to  the  said  an- 
swer and  pretended  cross-complaint  of  the 
said  defendant,  tbe  plaintiff  admits  and  al- 
leges as  follows: 

Plaintiff  has  no  knowledge,  information, 
or  belief  sufficient  to  enable  It  to  reply  to  tbe 
allegations  of  paragraph  2  of  said  pretended 
cross-complaint  positively,  and,  basing  Its 
denial  upon  tbat  ground,  it  denies  each  and 
all  of  the  allegations  contained  In  the  said 
second  paragraph,  except  as  such  allegations 
are  admitted  by  the  all^atlons  of  the  com- 
plaint herein."  Paragraphs  3, 4, 5,  and  7,  are 
denied  on  tbe  same  grounds  for  the  same  rea- 
sons and  practically  In  the  same  language 
as  Is  used  In  the  denial  of  paragraph  1  and  2. 
Respecting  the  sixth  paragrapu  In  the  crosa- 
complaint  plaintiff  says:  "Respecting  the  al- 
l^atlona  of  the  sixth  paragraph  of  tbe  said 
pretended  cross-complaint,  the  plaintiff  ad- 
mits that  It  claims  to  have  some  Interest  in, 
or  claim  upon,  said  premises  described  In 
the  said  pretended  cross-complaint  as  mort- 
gagee; but  denies  that  Faid  Interest  and 
claim  Is  inferior  to  or  subject  to  tbe  llm 


of  the  said  cross^mplalnanf  a  mortgage  but 
alleges:  Tbat  it  is  superior  to  tbe  crosft-com- 
plainanfs  mortgage;  and,  fortber,  allies 
that  the  said  claim  and  interest  of  the  plain- 
tiff is  described  and  set  forth  in  tbe  plain- 
tiff's complaint  herein  which  la  herAy  re- 
ferred to  and  made  a  part  of  this  reply.  Tliat 
as  regards  the  other  matters  and  things  al- 
leged In  said  paragraph,  ,the  plaintiff  has  do 
knowledge  information,  or  belief  cimcem- 
Ing  them,  and  basing  Its  denial  upon  that 
ground*  d^es  each  and  ail  of  the  other  al- 
legations in  said  paragraph  contained."  The 
eighth  Is:  "Plaintiff  alleges  upon  information 
and  belief  that  the  said  pretended  cause  of 
action  alleged  by  the  cross-complainant 
against  bis  said  codefendants  G.  S.  Smith 
and  Nellie  J.  Smith,  and  particularly  as 
against  the  said  plaintiff,  Is  barred  by  the 
provisions  of  section  4052,  of  tbe  Revised 
Statutes  of  Idaho,  for  1887."  On  the  8th 
day  of  May,  1905,  tbe  clerk  made  the  follow- 
ing entry:  "In  tbis  action,  the  plaintiff 
having  been  served  with  copy  of  the  cross- 
complaint  of  defendant  John  W.  Givens,  and 
having  failed  to  answer  or  demur  to  said 
cross-compIalnt.  and  the  legal  time  for 
answer  having  expired,  the  default  of  the 
plaintiff  in  tbe  premises  Is  hereby  entered 
according  to  law."  On  the  9th  day  of  Jnne. 
1906.  a  judgment  was  rendered  in  favor  of 
cross-complainant  John  W.  Givens  for  amount 
prayed  for  In  his  cross-complaint,  ordering 
tbe  property  described  In  the  complaint  to 
be  sold  by  the  sheriff  of  Bingham  county,  and 
the  proceeds  arising  therefrom  to  be  applied 
on  the  Judgment  of  defendant  Glvois,  and 
further  adjudging  the  claim  of  plaintiff  bar- 
red by  the  statute  of  limitations  as  to  the 
claim  of  cross-complainant  Givens.  On  the 
same  day  the  Judgment  was  filed  with  the 
ciM'k  of  the  court. 

Counsel  for  plaintiff  moved  to  set  aside 
the  default  entered  by  the  clei^,  and  to  va- 
cate and  set^aalde  the  Judgment  of  the  conrt 
entered  thereunder:  "(1)  That  the  purported 
cross-complaint  is  not  actually  or  In  effect  a 
cross-complaint  as  against  plaintiff  In  the 
following  particulars,  to  wit:  (a)  Tbat  there 
Is  no  demand  or  cause  of  action  existing  or 
shown  to  exist  as  appears  from  tbe  alleged 
crosB-complalnt  In  favor  of  the  said  J.  W. 
Givens  and  against  the  said  Western  Loan  & 
Savings  Co.  (h)  Tbat  the  matters  and  things 
alleged  In  tbe  said  pretended  cross-complaint 
as  against  tbis  plaintiff  constitute  merely 
a  denial  of  the  all^ations  contained  In  the 
plaintiff's  complaint;  and,  as  such,  amount 
merely  to  an  answer  to  the  complaint,  and 
to  such  answer  the  plaintiff  has  made  an  ap- 
pearance by  demurrer,  (c)  Tbat  as  respects 
tbe  said  plaintiff,  the  only  claim  made  In  the 
said  pretended  cross-complaint  Is  that  the 
mortgage  of  said  Givens  is  superior  to  the 
mortgage  of  the  plaintiff;  and  that  this  con- 
tention Ift  made  with  equal  force  in  the  an- 
swer of  said  Givais  to  the  complaint,  and 
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thst  tblB  question  la  the  sole  issue  between  the 
plaintiff  and  the  said  J.  W.  Giveos,  and  the 
plaintiff  Is  nowhere  In  default  iq}on  said 
iBsae.  but  denied  tinder  oath  tn  Its  complaint ; 
that  said  Oirens  holds  a  snp^lor  lien  to  the 
plalntUTs  Um  and  has  all^^  under  oath 
therein  that  its  Hen  is  superior;  and  the  said 
Glvens  in  his  answer  has  dmled  said  auc- 
tions of  the  complaint,  and  the  said  all^* 
tions  substantially  bring  the  parties  to  Issue 
upon  that  point,  (d)  That  said  pretended  cross- 
complaint  states  no  grounds  for  aflarmatlre 
relief  against  the  said  plaintiff  upon  which 
Jud^ent  against  the  plaintiff  could  be  based, 
and  the  said  crosa-coraplalnt  does  not  pray 
for  any  relief  against  the  said  plaintiff,  and 
is  not  enUtled  to  any  relief  against  the  said 
plaintiff  either  upon  default  of  the  plaintiff 
or  otherwise.  (2)  That  the  said  Oivens  was 
not  legally  entitled  to  enter  the  default  of  the 
plaintiff  on  the  said  cross-complaint  for  the 
following  reaaona:  (a)  That  the  said  pretend- 
ed cross-complaint  is  contained  In  an  Instru- 
ment entitled,  'Answer  and  Cross-CompIalnt' 
and  is  therein  set  up  by  way  of  and  as  part 
of  the  answer  as  is  shown  by  its  first  para- 
graph, and  the  said  plaintiff  has  duly  ap- 
peared and  plead  to  said  answer  by  filing 
a  demurrer  thereto,  (b)  That  the  plaintiff 
appeared  In  said  action  by  filing  the  orlgl-. 
nal  complaint  and  by  filing  a  demurrer  to  the 
answer  of  said  Glvens,  notwithstanding  which 
the  default  of  the  plaintiff  was  entered  by 
the  clerk  without  giving  the  plaintiff  any  no- 
tice as  required  by  law,  (8)  That  if  said  pre- 
tended cross-complaint  Is  a  valid  and  sub- 
sisting cross-complaint  against  the  plaintiff; 
the  plaintlCTs  failure  to  demur  or  answer  to 
the  same  by  express  reference,  Is  due  to  mls- 
take,  accident,  surprise,  inadvertence  and  ex- 
cusable n^lect,  as  follows,  to  wit:  That  as 
shown  by  the  complaint  the  plaintiff  holds 
the  first  and  superior  lien  upon  the  premises 
descrit)ed  therein,  and  that  the  mortgage 
of  J.  W.  Glvens  is  inferior  to  that  of  plaintiff. 
That  It  was  to  determine  this  point  only,  that 
said  J.  W.  Glvens  was  made  a  party  to  this 
action.  That  the  answer  and  pretended 
cross-complaint  of  said  Glvens  alleges  no 
facts  which  controverted  this  contention  of 
plaintiff,  and  that  It  never  was.  and  Is  not 
now,  the  Intention  of  plaintiff  to  abandon  this 
contention.  Tliat  when  the  answer  and  crcws- 
complalnt  of  said  Glvens  was  served  upon 
plaintiffs  attorney,  H.  K.  Linger,  the  said 
attorney,  through  mlstflke  and  accident,  over- 
looked the  fact  that  that  cross-complaint  was 
directed  against  the  plaintiff.  He  supposed 
that  the  answer  was  directed  against  the 
plaintiff,  and  that  the  cross-complaint  was 
directed  against  the  defendant  only,  C.  S. 
Smith  and  Nellie  J,  Smith,  That  on  this  ac- 
count the  plaintiff,  through  its  attorney,  inter- 
posed a  pleading,  to  wit;  A  demurrer  to 
the  answer  only,  but  Intended  by  the  said 
pleading  to  demur  to  all  matters  alleged  by 
the  said  J.  W.  Givens  against  the  plaintiff 
in  the  said  answer  and  croSB-complaint. 


That  ttie  Bald  plaintiff  has  a  substantial  de- 
fense upon  the  merits  to  any  claim  made  by 
the  said  def«idant  J.  W.  Oivens,  In  the  said 
a^os8-ClHnpIalnt*' 

This  motion  Is  supported  by  the  affidavit , 
of  P.  W.  MadBon,  president  and  manager  of 
plaintiff  corporation,  after  stating  that  the 
plaintiff  is  the  owner  and  holder  of  the  note 
described  in  the  complaint;  that  it  is  the  first 
lien  on  the  premises  described  in  plaintlfTs 
mortgage,  and  superior  to  the  lien  of  de- 
fendant Oiven's  mortgage  set  up  In  his  cross- 
complaint,  and  as  a  reason  why  the  default 
of  plaintiff  should  be  vacated  and  the  judg- 
ment entered  In  favor  of  Givens  vacated,  says 
"that  the  attorneys  In  the  above  raititled  ac- 
tion were  C.  S,  Price  of  Salt  Leiie  and  H.  K. 
Linger  of  Idaho  Falls,  Idaho;  that  the  an- 
swer and  cross-complaint  of  the  defendant 
J.  W.  Glvens,  was  served  upon  H,  K,  Linger, 
who  mailed  the  same  to  C,  S.  Price  of  Salt 
Lake  City;  that  said  O.  S,  Price  directed 
H.  K.  Linger  to  file  a  demurrer  to  the  said 
answer;  that  the  said  H.  K.  Linger,  upon 
receipt  of  said  letter,  draughted  a  demurrer 
to  the  said  answer  and  filed  the  same;  that 
at  said  time  he  was  under  the  impression 
that  he  was  pleading  to  the  wliole  of  the 
pleadings  filed  by  3.  W.  Glvens;  that  he  did 
not  have  the  answer  and  cross-complaint  be- 
fore him  at  the  time,  and  his  recollection  was 
that  simply  an  answer  was  filed  as  to  the  said 
plaintiff,  and  for  that  reason  bis  demurrer 
ran  to  the  answer  simply;  tliat  It  was  the 
proposed  Intention  of  said  Price  and  said 
Linger  and  the  said  plaintiff  to  demur  to 
both  the  answer  and  to  said  cross-compiaint; 
and  that  It  was  by  reason  of  the  foregoing 
accident  and  mistake  that  the  cross-com- 
plaint was  not  expressly  mentioned  In  said 
demurrer," 

In  the  order  oyerruling  this  motion  It  was 
shown  that  H.  K.  Linger,  G.  H.  Kansbrough, 
and  James  Ingebretsen  appeared  for  the 
plaintiff  In  the  argument  of  the  motion.  On 
the  1st  day  of  July,  1905,  the  motion  was 
overruled.  This  Is  practically  a  complete 
record  of  this  case,  and  is  given  In  order  that 
the  facts  just  as  they  were  before  the  trial 
court  may  be  understood.  The  application 
to  vacate  and  set  aside  the  default  entered 
by  the  clerk,  and  also  the  judgment  entered 
thereafter  was  within  the  sound,  legal  discre- 
tion of  the  trial  court,  and  unless  It  is  shown 
that  there  has  been  an  unwarranted  exercise 
of  that  discretion,  this  court  will  not  disturb 
the  order  and  judgment.  It  must  be  borne  in 
mind  that  the  trial  court  has  so  many  op- 
portunities In  the  proceedings  In  the  lower 
court  to  know  and  understand  the  real  situ- 
ation of  each  case  there  pending.  We  know 
notUIng  of  the  conditions  only  as  they  may 
be  made  to  appear  upon  paper,  and  many 
things  transpire  that  furnishes  the  lower 
court  .light  that  cannot  be  brought  to  our  at- 
tention. It  is  for  this  reason  that  the  trial 
courts  hare  been  given  large  discretionary 
power  over  the  proceeding  In  those  courts. 
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and  Is  tbe  foundation  for  the  almost,  If  not 
quite,  unlTersal  rule  that  appellate  courts 
will  not  Interf^  with  the  discretionary  or- 
ders govemlng  the  proceedings  and  conduct 
9f  the  business  of  the  lower  courts.  It  is 
xagei  by  learned  counsel  for  appellant  that 
there  Is  apparent  from  the  record  a  clear 
abuse  of  discretion  in  refusing  to  vacate  the 
order  of  the  derfc  In  entering  tbe  default  of 
plalntlfT,  and  in  ordering  judgment  for  cross- 
compialnant  OlTeos  for  the  amount  found 
due  on  hla  note  and  mortgage  as  sbown 
his  answer  and  cross-complaint  It  is  sbown 
by  the  complaint  that  plaintiff  recognised 
that  Glvens  had  or  pretended  to  have  some 
kind  of  a  claim  adverse  to  plaintiff's  Interest 
In  the  property  in  controversy;  otherwise 
it  would  not  have  made  him  a  defendaot,  and 
thereby  required  bim  to  come  In  and  set  out 
by  proper  pleadings  whatever  claim  he  might 
have.  After  such  service  on  Givens,  it  was 
necessary  for  bim  to  plead  bis  claim  In  this 
action  or  bis  right  would  be  barred  by  the 
statutes  He  conid  not  do  so  by  answer, 
neither  could  he  plead  by  connt^clalm.  He 
could  only  deny  the  superiority  of  plaintiff's 
claim  by  answer  and  plead  priori^  of  bis 
cross^mplaint.  Tbe  statute  of  tills  state 
makes  a  distinction  betwe«a  a  counterclaim 
and  a  cross-complaint.  If  plaintiff  bad  com- 
menced its  action  against  Givens  alleging 
that  he  was  indebted  to  it  In  a  given  amount 
of  money  doe  on.  a  note  and  mortgage,  he 
ml^t  meet  the  issue  answer  al(nie.  or  If 
he  desired  to  show  that  in  the  Mttlement  of 
their  differences  there  was  money  due  bim  not 
shown  liy  the  complaint,  thm  fae  could  show 
that  fact  by  connterclalm.  If,  as  In  be  case 
at  bar,  Givens  does  not  claim  anything  from 
the  plaintiff,  bat  does  daim  that  the  same 
propOTty  plaintiff  is  attempting  to  subject  to 
its  mortgage  is  subject  to  a  prior  lien  by  mort- 
gage of  which  he  Lb  the  assignee,  thai  be 
must  answer  denying  the  superiority  of  plain- 
tiff's lien,  and  set  his  out  1^  way  noss- 
complaint  This  being  the  law  in  this  states 
Allen  V.  Breosing,  82  IlL  BOB,  Parker  v. 
Oochrane,  11  Cola  863^  IS  Fac.  208,  Rood  v. 
Taft  M  Wis.  38(^  68  N.  W,  188,  Gunn  v. 
Madigon,  28  Wis.  U8,  Cox  v.  Fraser  (Ky.) 
52  8.  W.  796t  and  Aqua  Pnra  Co.  v.  Mayor  (N. 
M.)  GO  Pac  208,  60  L.  B.  A.  224,  do  not  ap- 
ply, as  ttiey  all  deal  with  counterclaims,  and 
correctly  state  the  law  as  we  understand  ap- 
plicable to  counterclaims  in  tbe  states  referred 
to,  and  would  be  good  authority  In  this  state 
were  we  dealing  with  a  counterclaim.  For 
a  further  discussion  of  cross-complaint  and 
counterclaim  see  Hunter  v.  Portet  (Idaho) 
77  Paa  434.  It  Is  urged  that  the  cross-oom- 
plalnt  does  not  set  out  foots  mtitllng  Givens 
to  affirmative  relief,  and  that  there  was  no 
prayer  for  specific  relief.  We  cannot  agree 
with  this  contention.  It  stated  the  facts 
leading  up  to  tbe  assignm«it  at  the  note  and 
mortgage  to  cross-complainant ;  that  It  Is  &  su- 
perior Hen  to  that  of  plaintiff  as  shown  by 
the  complaint,  and  the  answer  puts  in  Issnfl 


the  bar  of  tbe  statute  of  limitations.  Tbe 
prayer  is  qieciflc  as  to  amount,  and  asks  tbat 
he  may  have  such  '"other  and  further  relleC 
In  tbe  premises  as  to  this  court  may  seem 
meet  and  agreeable  to  equity."  We  thlnlc 
tbe  croBS-complatnt  folly  apprised  the  plain:- 
tiff  that  Glveos  was  seddng  thereby  to  con- 
test tlie  siqwriority  of  his  lien  over  that  of 
the  plaintiff,  and  tbat  It  became  tbe  duty  of 
appellant  to  meet  the  Issue  1^  an  answer  to 
this  cross-complaint  We  also  think  fbe 
prayer  of  the  crossHwmpIaInt  was  snffldent 
to  authorize  the  court  In  roidering  the  Jnds- 
ment  as  shown  by  Ibe  record,  unless  the  ad- 
judication as  shown  tbe  Judgment  that  ttw 
action  of  plaintiff  was  barred  by  tbe  statats 
of  limitations  as  to  the  claim  of  cross-oom- 
plainant  was  uuautttorlaed  by  tbe  pleadings  as 
they  stood  at  the  time  of  the  i^idltion  of  the 
Judgment 

A^ln,  as  to  tbe  dlscretl<m  of  tb»  oonr^ 
or  ito  lAuse  thereof,  as  sbown  by  tbe  record, 
there-  is  but  one  aflBdavlt  filed  in  support  of 
the  motion  to  set  aside  tbe  defoult  and  }udg> 
meat  Mr.  P.  W.  Uadsou,  tbe  president  and 
manager  of  plaintiff  corporation,  atten^ts  to 
enlighten  the  court  upon  the  course  pursued 
his  counsel,  Mr.  Price  of  Salt  Lak^  and 
Mr.  Linger  of  Idaho  Falls,  when  tbey  rec^ved 
tfiB  answer  and  ffloss-oomplaint  filed  by 
cross-complainant  Glvciis.  It  Is  urged  that 
from  this  affidavit  together  with  tbe  facts 
shown  by  the  record,  tbe  court  should  h&vo 
granted  tiie  motion  of  aivellant  and  relieved 
It  of  the  default  altered  by  tbe  deric  and 
the  Judgmmt  on  sncfa  defoult  We  are  of 
tbe  <4;)inion  thore  Is  enough  stoted  In  tiie  mo- 
tion, if  Bov>ported  by  sufficient  afiMavIto  or 
s«ne  good  reason  shown  why  th^  conld 
not  be  procured,  to  have  warranted  this 
court  in  saying  that  a  refusal  to  grant  re* 
liet  would  have  been  an  abuse  of  I^al  discre- 
tion. There  is  no  showing  why  tbe  affldSf 
vit  of  Attorney  Price  of  Salt  Ijake,  and  Mil 
Linger  of  Idabo  Falls,  were  not  filed  In 
support  of  this  motira ;  they  were  tbe  par^ 
ties  of  all  others  who  could  have  enll^ten^ 
ed  the  court  upon  the  reasons  -wby  tbe  demur- 
rer did  not  run  against  tbe  cross-com^alnt 
as  well  as  ttie  answer,  and  If  there  was 
any  reasonable  excuse  for  sotdi  Inadvertoioe^ 
mistake,  or  neglect  tliey  conld  have  so  stated 
In  an  affidavit  If  sudi  showing  bad  been 
made  it  Is  possible  and  even  probable  that 
tbe  learned  Judge  of  tbe  lower  court  would 
have  granted  the  rell^  demanded  by  the 
motion.  It  was  Aown  by  tbe  Judgment  at 
order  overmllng  tbe  motion  tbat  Mr.  Ungw 
was  present  and  participated  in  the  arsa- 
mmt  of  tbe  motion.  We  cannot  undostand 
why  Mr.  Unger  did  not  supply  the  record 
with  his  affidavit  stating  the  facts  as  stated 
In  the  affidavit  of  the  president  of  plaintiff. 
He  certainly  knew  the  rml  focta  so  for  as 
he  Is  connected  with  them  to.  the  affidavit 
filed  by  Mr.  Madson  better  than  any  one 
else,  and  boice  was  bettw  pr^nred  to  ccm- 
vlQce  the  court  by  bis  affidavit  that  plaintiff 
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was  «itltled  to  relief  on  tbe  grotindB  of  mis* 
take.  Inadvertence,  snrprtse,  and  excusable 
neglect  on  his  part  or  on  the  part  of  his 
aasoclate  Mr.  Price,  than  anyone  else.  He 
mlgbt  have  supported  his  affidavit  by  one 
from  Hr.  Price.  If  either  or  both  of  their 
affidavits  had  been  filed,  it  wonld  perhaps 
have  had  more  weight  In  the  lower  court 
and  certainly  !n  this  court,  than  the  affida- 
vit upon  which  appellant  relies. 

This  court  In  a  very  recent  case,  entitled  "D. 
Holzman  &  Co.  et  al.  v.  Wm.  Henneberry," 
83  Pac.  497,  discussed  the  discretion  of 
the  trial  court  In  setting  aside  or  refusing 
to  set  aside  a  default  judgment.  Mr.  Jus- 
tice Ailshle  Bald:  "It  Is  a  well-established 
principle  that  thegrantlng  or  refusing  an  order 
of  this  kind  rests  In  the  sound  legal  discre- 
tion of  the  court  to  which  the  application  is 
made,  and  that  unless  It  appears  that  such 
discretion  has  been  abused,  the  order  will  not 
be  disturbed  on  appeal"— citing  Bailey  v. 
Taaffe.  2D  Cal.  422,  S8  Am.  Dec.  302,  notev 
and  Holland  Bank  v.  Ueualloi,  6  Idaho,  127, 
88  Pac:  S98.  Aa  to  the  merits  of  the  respec> 
tire  partiea  to  thla  action,  we  express  no 
fq>Inlon  as  plaintiff  Is  entitled  to  a  bearing  on 
Us  complaint,  and  the  answer  filed  bycross- 
oomplatnant  Glvens.  Neither  do  we  express 
an  oplnl<Hi  as  to  the  bar  of  the  statute  of 
Umltatlons  which  eacAi  of  the  contesting 
parties  sedcs  to  invoke  against  the  other. 
We  find  no  error  In  the  record,  and  tlie 
judgment  Is  affirmed.   Costs  to  respondent 

AILSHIB  and   SULLITAN,  JJ.,  concur. 

On  Rehearing. 

SULUYAN,  J.  A  petition  for  rehearing 
baa  been  filed  In  this  caae,  and  one  point  of 
contention  therein  Is  that  there  was  no  cross- 
complaint  filed  In  the  caB&  We  are  unable 
to  agree  with  their  contention.  Tlie  answer 
la  entitled :  "Answer  and  Cross-Gomplalnt** 
While  the  amnrar  and  cross-complaint  Is 
contained  In  one  instrument,  we  find  the 
(ttllowlnc  to  tbe  tenth  paragraph  of  the  com- 
plaint: "And  further  answering  by  way  of 
cmss-complatot  against  the  plaintiff  and  each 
and  all  of  the  ttofendanto  bentt^  tbe  said 
John  W.  Glvras  allies  aa  follows,  to  wit;" 
Thai  follows  a  statemmt  of  a  cause  of  action 
arisliv  on  a  promissory  note  glvm  by  the  oth- 
er defendants,  Smitb  and  wlf6,  for  the  sum 
of  98.241^  and  secured  by  mortgi^  on  at 
least  a  part  ot  the  real  estate  described  In 
the  complaint;  and  mid  defendant  Olvens 
In  said  cross-compIalnt  prays  tbr  jwhpnent 
against  fhe  defendanto  Smith  and  wife  for 
said  sum  and  the  foredosure  of  bis  mor^ 
gage,  and  that  the  defttidanto  and  all  per^ 
sona  dalmiiv  under  them  or  ellbar  of  them 
may  be  barred  and  foreclosed  of  all  rlgbto 
or  equity  of  rednnptton  to  said  premises 
or  any  part  thoeof.  While  It  may  not  be 
m  good  practice  to  embody  In  the  same  In- 
strument an  answw  and  a  eross-complato^ 
8SP.— OB 


we  know  of  no  provision  of  the  iftatnte  pro- 
hibiting that  method  of  pleading,  and  It  is 
clear  to  us  that  a  cross-complaint  la  pleaded 
In  this  action  which  was  not  answered. 

The  next  contention  of  counsel  In  tbe  pe- 
tition for  a  rehearing  Is  that  the  Judgment 
could  not  be  sustained,  for  the  reason  that 
It  was  not  properly  entered,  in  that  it  was 
not  a  Judgment  rendered  during  tbe  trial  of 
the  main  cause,  but  a  separate  and  distinct 
judgmmt  rendered  after  tbe  default  of  the 
plaintiff  had  been  entered  for  not  answering 
the  cross-complaint  While  It  might  have 
been  better  to  have  entered  a  judgment  cov- 
wlng  the  entire  case  made  by  tbe  complaint, 
answer,  and  cross^mplalnt,  we  know  of 
no  reason  why  a  defendant  who  files  a  cros?- 
complalnt  and  asks  therein  distinct  and 
separate  rellet  should  not  be  entitled  to  a 
judgment  In  his  favor  on  cross-complaint, 
provided  the  plaintiff  tells  to  answer  tbe 
cross-complaint  The  plaintiff  no  doubt  has 
a  right  to  have  a  judgment  entered  in  the 
main  action,  and  the  trial  court  has  the 
authority  to  ent^  such  judgment  aa  may  be 
ri^t  In  the  premises. 

For  tbe  reasons  above  stated,  a  rehearing 
Is  denied. 


STOCKSLAGEH.  a  J.,  and  AILSHIB, 
concur; 


01  Utabo.  no 

STATU  T.  McGINNTff 
(Snpreme  Court  of  Idaho.   May  81,  1906.) 

1.  CaiuTNAL  Law— Absencb  or  Aocdbed  Dira- 
iRO  Part  of  Trtau 

While  section  7782,  Rev.  St  1887,  which 
provides  that:  "If  the  indictment  is  for  a 
felony,  the  defendant  must  be  personally  present 
at  the  trial ;  bnt  If  for  misdemeanor,  the  trial 
niay  be  hod  In  the  absence  of  tbe  defendant" 
1b  mandatory;  a  brief  temporary,  and  volun- 
tary absence  of  the  defendant  from  tbe  court- 
room during  the  ailment  by  counsel  and  ruling 
by  tbe  court  on  a  motion  to  have  the  jnir 
view  the  place  where  the  offense  was  committed. 
Is  not  such  a  violation  of  the  statute  and  in- 
vasion of  snch  a  BubstaDtial  right  of  the  ac- 
cused as  will  canK  a  reversal  of  a  judgment 
of  conviction  which  Is  otherwise  regular. 

[Ed.  Note. — ^PoT  eases  In  uoint  see  vrt.  14, 
Oait  Dig.  Criminal  Law,  |  1466.] 

2.  Same— Traw  or  Puon  or  Obucb— Prnes- 
incB  or  AccusEo. 

In  a  case  where  the  court  orders  the  jury 
to  view  the  place  where  it  ii  alleged  that  the 
offense  was  coniniitted,  It  Is  error  for  tbe  court 
to  deny  tbe  defendant  the  rifcht  to  be  present  at 
such  inspection  if  he  reouesti  in  person  or  by 
coansel  the  privilege  of  being  present 

[Ed.  Note. — For  cases  In  point  see  voL  14, 
Gent  Dig.  Criminal  Law,  |  1474.] 

8;  Sams— Cask  CBmoisBn. 

As  to  whether  or  not  a  defendant  may 
widve  the  i^ht  of  being  present  at  a  view  of 
the  place  by  tbe  jury,  quaere.  State  v.  Seed, 
35  Pac.  706,  3  Idaho  (Hash.)  754,  criticised,  and 
soundness  of  rule  questioned. 

4.  HoMicioa— Evidence— SuFFiciENCT. 

Evidence  examined  In  this  case,  and  held 
that  It  establishes  such  a  state  of  cnlpable  and 
crimlval  negligenoo  or  recklessness  aiid  dk- 
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regard  for  tbe  safety  of  hntnaD  life  as  to 

Nupiiort  a  verdict  of  manslangbter. 

6.  CftiMiNAL  Law  —  Trial  —  Incompetent 

Statements  op  Witness— Cuei  in  q  of  Errob. 
Certain  iDcompeteot  and  inadmissible  state- 
ments made  b;  tbe  witness  tbat  are  disallowed 
and  ruled  out  by  tbe  court,  and  tbe  jury  is 
admonished  not  to  consider  and  whicb  are  re- 
peated by  the  witness  and  the  same  action  taken 
thereon  by  the  court,  reviewed  aod  held,  that 
althoufb  reprebensible  on  the  part  of  tbe  wit- 
ness, they  are  not  sufBcient  grounds  for  a  re- 
versal of  the  judgment. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
George  H.  Stewart^  Judge. 

TbomaB  J.  McQlnnls  was  convicted  of  man- 
slai^tH,  and  appeals.  Afltened. 

Appellant  was  prosecuted  on  information  by 
the  county  attorney,  charged  with  the  crime  of 
manslaughter,  and  was  convicted  as  charged. 
He  moved  for  a  new  trial  and  his  motion 
was  denied,  and  he  thereafter  appealed  from 
tbe  Judgment  and  order.  Affirmed. 

T.  D.  Cahalan,  Frank  Martin,  and  C.  F. 
Koelscb,  for  appellant  J.  J.  Guheen,  Att'y. 
Gen,,  Edwin  Snow,  Philip  HIndman,  and 
James  H.  Hawley,  Special  Prosecutor,  for 
the  State. 

.  AILSHIE^  J.  The  defendant  was  diarged 
by  Information  at  tbe  public  prosecutor  with 
tbe  crtme  of  manslaughter  In  willfully  and 
unlawfully  shooting  one  C.  A.  Pa(^enham,  at 
the  county  of  Ada,  state  of  Idaho,  on  tbe 
25th  day  of  November,  1903.  The  trial, 
which  took  place  In  February,  1906,  resulted 
In  a  verdict  of  guUly,  and  tbe  defendant  was 
thereafter  sentenced  to  Imprlsonmoit  in  the 
state  penitentiary  for  a  term  of  six  years. 
This  appeal  la  prosecuted  from  the  judgment, 
and  from  an  order  denying  defendant's  motion 
for  a  new  trial.  The  principal  facts  leading 
up  to  and  surrounding  the  homicide  are 
briefly  as  follows:  The  defendant  left  Boise 
City  during  the  early  afternoon  of  November 
26,  1903,  with  a  team,  accompanied  by  James 
Kelley  and  Clarence  Still,  and  went  up,  what 
Is  commonly  known  as,  the  "Hls^land  Valley 
Boad."  The  three  of  them  were  starting  on 
a  hunting  trip,  and  the  wagon  was  loaded 
with  camp  outfit,  and  they  all  had  their  guns. 
When  they  reached  a  point  about  three- 
quarters  of  a  mile  beyond  the  Kelley  Hot 
Springs,  and  some  five  or  six  miles  from 
Boise,  while  driving  along  the  road,  tbe  de- 
fendant, MeOlnuis,  remarked  to  bis  compan- 
ions that  he  could  hit  a  certain  rock,  point- 
ing it  out  to  the  left  of  the  road  about  200 
feet  distant.  Kelley  advised  him  to  saye 
his  ammunition  as  it  was  too  close  a  shot 
They  drove  on  a  distance  of  1,100  or  1,200  feet 
and  came  to  a  slight  ascent  In  the  road  where 
th^  stopped  tbe  team  to  rest  and  Still  ap- 
pears to  have  gotten  oUt  of  the  wagon  to 
Ox  something  about  the  harness.  The  defend- 
ant turned  round  In  the  wagon  seat  and  re- 
marked to  his  companions,  "I  can  hit  that 
rode  from  liere,"-  and  .  took  aim  and  fired. 


Kelley  says  he  turned  round  about  Qie  same 
time  and  saw  dust  rising  on  a  sandy  knoli 
about  SOO  feet  distant  from  the  point  of 
firing  and  In  line  betweoi  the  point  from 
which  the  defendant  flred  and  the  rock,  and 
at  tiie  same  time  saw  a  man  fall  in  the  road 
about  200  feet  from  tlie  rock  at  which  tbe 
defendant   had   flred.     Eell^  reouifeed. 
"There  is  somethli^  wrong  wltii  that  fdlow 
back  there,  he  is  hurt  or  someOibigr  to 
whi(A  the  defendant  rolled,  "I  guess  not, 
there  is  no  man  back  tbete.**  Aftw  a  few 
words  were  passed  between  them  they 
told  Still  to  get  in  tbe  wagim  and  ttu^  turn- 
ed and  drove  back  and  Cinind  the  man  lying 
In  the  road  wounded  by  gun  shot  The  ball 
had  -entoed  the  neck  just  above  the  orflar 
bone,  and  ranging  backward  and  downward 
had  passed  through  the  lungs  and  lodged  in 
the  tblrd  rib  on  tbe  rl^t  side.   They  put 
him  In  their  wagmi  and  brought  litm  to 
Boise,  where  they  placed  him  In  a  hoqittal, 
and  i^ere  he  received  medical  treatment 
and  attention  until  titie  1st  day  of  Deoenber, 
on  which  date  he  died.  The  defendant  was 
taken  into  custody  by  the  otBcers  soon  after 
the  wounded  man  was  placed  In  the  hospital. 
Packenham  made  an  antemortem  statemrat 
that  was  admitted  in  evidence.  In  whicdi  be 
said:  "Above  tbe  Kelley  Hot  Springs  on  the 
road  to  Highland  Yalley  aa  I  was  passing 
along  on  foot,  the  above-named  men  (ref^- 
rlng  to  McGlnnis,  Kelley  and  Still)  aroeared 
behind  me  on  the  road  In  a  buggy.   I  made 
a  cut-off  and  while  off  the  road  tbey  passed 
me,  and  after  some  little  distance  I  came 
Into  tbe  road  behind  them  near  the  Bedell 
bouse.   Tbey  stopped  near  tbe  Bedell  bonBc. 
and  one  of  them  got  out  and  was  fooling 
around  when  a  shot  was  flred.  I  felt  the  bullet 
strike  me  In  the  throat    I  began  to  get 
dizzy  and  squatted  down  to  keep  from  falling. 
I  motioned  to  them.    They  stayed  there 
awhile,  and  then  got  Into  the  buggy  and  went 
on  a  piece;  after  awhile  they  turned  and 
came  back  and  stood  around  awhile,  and  tin 
they  put  me  in  the  wagon  and  brought  me  lo 
town."  The  state  has  cont^ded  tbrongiMot 
the  case  that  tbe  killing  was  due  to  the 
criminal  negligence  of  the  defendant,  or  that 
if  it  was  tbe  result  of  tbe  commlaslon  of  a 
lawful  act  that  the  same  was  done  "without 
due  caution  and  circumspection."   On  the 
other  hand,  tbe  defendant  claims  that  "the 
deceased  met  his  death  by  aocidait  and  mis- 
fortune, through  the  unforeseen  deflection  of 
a  bullet,  which  occurred  in  a  manner  whicb 
could  not  have  been  anticipated  by  any  human 
foresight."    The  two  principal  errors  as- 
signed and  relied  on  are:    (1)  That  tbe 
trial  was  had  In  part  during  the  absence  of 
tbe  defendant;  and  (2)  that  tbe  evidence  la 
insufficient  to  Justify  the  verdict  and  judg- 
ment 

It  appears  that  on  the  morning  of  the 
second  day  of  tbe  trial,  and  before  tbe  defend- 
ant had  appeared  In  court,  hla  counsel  moved 
the  court  xaxd&c  section  7878r  Ber.  St.  1887, 
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for  an  order  dlrectliig  the  sheriff  to  take  the 
Jury  to  examine  and  Tiew  the  place  where 
the  offense  was  alleged  to  have  been  com- 
mitted. Counsel  for  the  state  consented  and 
agreed  to  this  motion,  and  the  order  was 
Immediately  made  by  the  trial  judge  and  the 
sheriff  was  sworn  to  take  charge  of  the 
Jvry  and  keep  them  together  as  required  by 
the  statute,  and  two  competent  persons  were 
appointed  by  the  court  to  show  the  Jury  the 
place  to  be  viewed  by  them.  It  seems  that 
the  defendant  arrived  about  the  time  the  Jury 
were  ready  to  start  for  the  inspection.  Nelth- 
«r  he  nor  his  counsel  appear  to  have  manlfest- 
•ed  any  desire  that  he  should  accompany  the 
jury,  nor  was  any  request  made  to  that  effect. 
The  defendant  did  not  go,  but  his  counsel,  as 
well  as  the  counsel  for  the  state,  and  the  trial 
Judge,  did  go,  in  company  with  the  Jury,  sher- 
iff, and  persons  appointed  to  point  out  the 
place.  A  large  number  of  affidavits  have 
■been  filed  In  re£{>ect  to  the  presence  or  ab- 
sence of  the  defendant  on  this  occasion.  The 
minutes  of  the  coqrt,  standing  alone,  show 
that  the  defendant  was  present  at  all 
times  daring  the  trial;  but  we-  think  it 
has  been  successfully  shovrn  by  the  affl- 
■davlts  ■  of  defendant  and  his  counsel,  and 
others,  that  he  was  not  in  fact  present 
■in  the  courtroom  when  the  foregoing  pro- 
<eedings  were  had.  Section  7782,  Bev.  St 
1887.  provides  that:  "If  the  Indictment  is 
for  a  felony,  the  defendant  must  be  personal- 
ly presMit  at  the  trial  ^  but  if  for  misdemean- 
or, the  trial  may  be  had  in  the  absence  of  the 
defendant"  There  Is  an  Irreconcilable  con- 
flict amony  the  dedslohs  and  authorities  as 
to  whether  any  absence  whatever  can  be  per- 
mitted. A  very  respectable  line  of  authorities 
hold  that  -a  voluntary  absence  during  the 
argument  or  mllng  on  a  motion  or  demnrrer 
is  not  reversible  jerror.  12  Cyc  523  to  527, 
and  notes.  There  Is  a  very  learned  and  ex- 
tutnstlve  note  on  this  question  to  be  found 
411  connection  with  the  case  of  People  v. 
mwrn  (N.  T.)  50  N.  B.  947,  42  I4.  R.  A.  868, 
where  a  view  and  Inspection  by  the  Jury  in 
tlie  absKice  of  the  defmdant  is  considered 
and  the  antborttles  digested.  It  Is  clear  to 
tis  that  In  the  case  at  bar  the  defendant  was 
not  prejudiced  and  suffered  no  Injury  or 
wrong  on  account  of  his  absence  from  the 
«oartro(Hn  during  the  time  his  ommsel  was 
making  the  motUm  In  question  and  the  court 
was  passing  on  the  same  and  admonishing 
tbe  Jury.  The  absmce  appears  to  have  been 
wholly  Toluntazy  and  with  the  knowledge 
ct  his  counsel  who  vere  present  In  court 
and  reproentlDg  him  In  tiie  1^1  steps  that 
were  taken.  While  we  regard  section  7782, 
supra,  as  mandatory,  still  a  brief,  voluntoiy 
and  tomporary  absence  audi  as  Is  shown  here, 
where  It  is  apparent  that  no  harm  has  been 
done  the  defendant  should  not  cause  a 
reversal  of  a  conviction  otiierwlse  regular. 

Counsel  for  appellant  have  suggested  upon 
tills  appeal  that  It  was  error  for  tbe  trial 
court  to  permit  an  examination  and  Inspec- 


tion by  the  Jury  of  the  place  where  the  of- 
fense Is  charged  to  have  been  cooiimltted 
without  having  the  defendant  present  on 
such  examlnatlun.  It  does  not  appear,  how- 
ever, from  the  record  that  this  ground  of  er- 
ror was  urged  in  the  trial  court  at  the  time 
of  the  trial  or  on  motion  for  a  new  tri^l; 
neither  does  it  appear  that  any  request  was 
made  by  counsel  for  the  defendant,  or  by  the 
defendant  himself,  that  be  be  present  at 
snch  examination.  On  the  other  hand,  corm- 
sel  for  defendant  was  present  at  all  times. 
The  record  does  not  come  to  us  in  such  con- 
dition tliat  we  would  feel  Justified  in  this 
case  In  face  of  tbe  decision  on  tbe  same 
point  In  State  r.  Heed,  3  Idaho  (Hash.)  754, 
35  Pac.  706,  in  passing  upon  the  question  as 
to  whether  or  not  It  was  error  to  cause  a  view 
and  inspection  by  the  Jory  in  the  absaice  of 
tbe  d^endant  The  Attorney  General  baa 
called  our  attention  to  State  v.  Reed,  supra, 
in  which  ih\a  court  held  tbat  It  was  not  error 
to  have  a  view  of  the  premises  by  the  Jury 
in  the  absence  of  the  defendant  We  have 
very  grave  doubto,  however,  as  to  the  cor- 
rectness of  that  decision,  and  while  we  are 
not  called  upon  in  this  case  to  either  affirm 
or  overrule  tbe  doctrine  of  that  case,  we  are 
strongly  Impressed  with  the  fallacy  of  tbe 
reasoning  on  which  that  line  of  authorities 
li  founded.  The  position  talcen  by  the  Attor- 
ney General  In  the  present  case  amounts, 
upon  the  whole,  to  a  quite  conclusive  argu- 
ment against  the  theory  on  which  those  cases 
rest  It  Is  held  by  that  line  of  authorities 
that  an  Inspection  and  examination  of  the 
place  or  premises  where  the  offense  Is  char- 
ged to  have  been  committed,  or  some  mate-' 
rial  fact  occurred,  is  "not  a  part  of  the  trial" 
and  does  not  amount  to  "the  taking  of  evi- 
dence In  the  case."  Counsel  for  the  state, 
however,  in  argrulng  the  sufficiency  of  the 
evidence  to  support  the  verdict  and  Judg- 
ment point  out  the  great  Importance  of  a 
personal  Inspection  of  the  premises  and  sur- 
roundings by  tbe  Jury  and  the  impression  the 
same  must  have  formed  on  their  minds  and 
says:  "We  cannot  Imagine  any  evidence 
that  could  be  given  by  witnesses  upon  a  mat- 
ter of  this  kind  that  would  be  as  effectlTe 
with  a  Jury  as  such  personal  Inspection  of 
the  premises.  •  *  •  Look  at  this  affair 
in  any  way  we  can,  and  we  must  come  to  the 
C(HH!]adon  tbat  the  soffldency  of  the  evldmoe 
cannot  be  decided  simply  Irf  reading  tba  erl- 
dnce  given  by  the  witnesses,  when  tbe  mote 
Inqwrtant  evidence,  the  inspection  of  tiie 
premises,  was  In  the  hands  of  the  Jnry.**  It 
would  be  a  strange  course  of  reasoning  tbat 
would  hold  an  Inspection  of  the  premises 
evidence  In  the  case  tw  the  purpose  of  v^h- 
tng  the  sufficiency  of  the  evidence  to  support 
the  verdict  and  Judgment;  and  on  tbe  other 
hand,  ^ould  contend  and  hold  that  It  Is  not 
evldoice,  and  not  a  part  of  the  trial,  but  a 
mere  '^Id  to  understand  and  apply  tibe  erl- 
dence"  when  we  come  to  omtslder  the  neces- 
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aitf  for  tbe  presence  of  tbe  defendant  atrocb 
inspection.  If  it  was  evidence  in  the  one  In- 
stance, it  was  evidence  In  the  other;  If  ttwas 
a  part  of  the  trial  In  the  one  case.  It  was  a 
part  of  tbe  trial  In  the  other,  and  all  the  In- 
genious theories  that  courts  and  counsel  bave 
,drawn  from  time  to  time  cannot  change  this 
palpable  fact.  We  have  no  doubt  of  the  right 
of  a  defendant  to  be  present  at  such  an  ex- 
amination and  inspection  In  any  and  every 
ease  where  he  requests  that  privilege.  We 
are  not  prepared,  however,  to  say  that  he 
may  not  waive  such  right  and  privilege. 
Another  thing  which  might  enter  into .  the 
consideration  of  such  a  question  Is  as  to 
whether  or  not  the  defendant  was  In  custody 
of  the  ofBcer  at  the  time  of  the  trial.  That 
fact  does  not  appear  in  this  case.  We  are 
not  Informed  by  the  record  whether  the  de- 
fendant was  on  ball  and  permitted  to  come 
and  go  at  pleasure,  or  whether  he  was  In  cus- 
tody of  the  officer  and  taken  back  and  forth 
to  the  Jail  during  the  recesses  of  the  court 
The  other  principal  contention  made  b> 
counsel  for  defendant  on  this  appeal  is  that 
the  evidence  En  the  case  falls  to  show  the  de- 
fendant guilty  of  any  offense  whatever  In 
connection  with  this  homicide.  We  have  ex- 
amined tbe  record  and  the  various  exhibits 
very  minutely  and  carefully,  and  It  seems  to 
ns  that  it  has  been  quite  clearly  established 
that  the  defendant  failed  to  exerc:se  that 
care  and  consideration  which  tbe  law  re- 
quires when  he  was  firing  a  deadly  weapon 
along  the  public  highway  In  the  mann^  and 
under  the  circumstances  shown  In  this  case. 
_  While  he  testifies  that  he  did  not  see  any  per- 
'  son  in  the  direction  in  which  he  fired,  st'U 
the  physical  facts  and  conditions  tiiat  sur- 
rounded htm,  tbe  nearness  of  Packenham 
to  the  object  at  which  defoidant  claims  he 
flred,  the  level  and  open  nature  of  the 
grounds  lnterv«ilng  and  surronndtng,  are  all 
silent,  but  very  forceful  evidence  in  contra- 
diction of  his  etory.  The  fact  that  defend- 
ant on  the  public  highway  flred  a  shot  from 
a  gun  of  carrying  power  of  more  than  a  mile 
at  an  object  some  1.200  feet  distant  and  It- 
self only  200  feet  from  the  highway,  was  an 
act  of  carelessness  which  becomes  culpable 
where  It  results  In  the  death  of  one  travel- 
ing orderly  and  peacefully  along  on  that  same 
highway. 

Tbe  only  other  assignment  of  error  we 
deem  it  necessary  to  consider  In  this  case 
Is  that  urged  against  certain  statements  made 
by  the  witness  Packenham,  a  brother  of  the 
deceased,  It  appears  that  he  was  with  the 
wounded  man  almost  contlnnonsly  from  soon 
after  be  was  taken  to  the  hospital  until  bis 
death,  and  In  testifying  concerning  tbe  sick- 
ness and  death  of  his  brother,  said:  "He 
[referring  to  the  deceased}  said  to  me,  'Ches- 
ter, they  have  done  me  up  this  time.' "  This 
statement  by  the  witness  was  objected  to 
and  the  objection  was  sustained,  and  tbe 
court  instructed  the  Jury  to  disregard  It 


Further  on  In  tbe  witness*  testimony  he  said: 
"A  little  lator  In  tbe  evening  and  after  be 
was  put  In  his  room,  he  said  to  me,  'Chester, 
what  did  those  drunken  fools  want  to  kill  me 
for/  "  The  court  ordered  this  stricken  from 
the  evidence,  and  instructed  the  Jury  to  dis- 
regard it  It  seems  that  in  the  course  of  the 
witness*  testimony  he  repeated  these  state- 
ments one  or  more  times,  and  the  court  as 
often  warned  him  against  making  them,  and 
admonished  the  Jury  to  disregard  them.  The 
appellant  complains  of  these  statements 
as  prejudicial,  and  cites  in  support  thereof 
State  V.  Irwin,  9  Idoho,  85,  71  Pac.  008^  GO 
L.  R.  A.  716.  While  it  would  not  have  be«i 
out  of  place  to'  have  punished  tbe  witness 

it  appeared  to  the  trial  Judge  that  be  re- 
peated such  statements  intentionally  and 
maliciously,  still  we  do  not  think  they  prej- 
udiced the  defendant's  esse  where  Ibe  trial 
court  was  repeatedly  admonishing  the  Jury 
against  considering  such  statements,  and  at 
tbe  same  time  was  cautioning  the  witness 
against  r^eatlng  them.  They  are  not  of 
such  a  damaging  character  as  to  materially 
prejudice  Intelligent  and  fair-minded  Jurors 
against  the  accused.  They  do  not  fall  with- 
in the  rule  announced  In  State  r.  Irwin,  and 
do  not  constitute  a  ground  of  reversal. 

We  bare  examined  the  other  assignments 
of  error  made  by  appellant,  and  find  nothing 
in  them  that  constitutes  a  cause  of  reversal 
or  appears  to  require  our  further  conelder- 
ation  here.  The  Judgment  abonUl  be  affirmed, 
and  It  is  BO  ordered. 

STOCKSLAGBIl,  C.  J.,  concora.  StTLLI- 
VAN,  X,  concora  In  tbe  conctoalon  readied. 

(IS  Idaho,  MQ 

FLEMING  V.  BAKER  et  aL 
(Supreme   Court  of  Idaho.     June  4,  1906.) 

1.  Frauds.  Statutb  op— Saijb  of  Laud— Pa- 
BOL  Contract— Part  PKOFOBUAncB. 

B.  and  W.  entered  Into  a  contract  to  make 
a  certain  lane  or  highway  tbe  boundary  lie- 
tween  their  lands,  and  each  took  possea&ioQ 
of  tbe  lands  falling  to  him  under  their  agree- 
ment and  inclosed  and  exercised  acts  of  owner- 
ship over  it  for  more  than  15  years,  and  B. 
expended  considerable  money  in  preparing  the 
tract  falling  to  him  for  cultivation,  and  erected 
buildings  thereon,  and  leased  a  portion  thereof 
to  others,  wbo  erected  valuable  buildinKB  and 
other  Rtnictures  thereon  -  without  objection  or 
protest  from  W..  and  W.  died  before  deeds 
passed  between  them.  Held,  under  those  facta, 
that  said  agreement  does  not  come  within  tin 
statute  of  frauds  in  r^rd  to  oral  sales  or 
transters  of  real  estate. 

[Ed.  Note. — For  cases  in  ptAnt,  see  vol.  23, 
Cent.  Dig.  Fran^  Statute  of,  |  291.] 

2.  Same. 

The  part  performance  of  said  contract 
brings  it  within  the  nrovislona  of  section  6008 
of  the  Revised  Statutes  of  18S7,  and-  takes  it 
out  of  the  statute  of  frauds. 

[Ed.  Note. — For  cases  in  point  see  voL  23, 
Cent.  Dig.  Frauds,  Statute  <3,  |  201J 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Lemhi  County; 
James  M.  Stevens,  Judge; 
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Action  by  Julia  Fleming  against  William 
R.  Baker  and.  others.  Judgment  tor  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Jobn  G.  Sinclair  and  Jno.  H.  Padgfaam,  for 
appellant  H.  O.  Bedwlne  and  F.  J.  Cowen. 
for  respondenta 

SULLIVAN,  J.  This  is  an  action  to  quiet 
title  to  8.4  acres  of  land  situated  In  the  8.  % 
of  the  N.  E,  1/4  of  section  4,  township  20  N., 
of  range  23,  in  Lemhi  county.  liespondents 
answered  separately,  each  pleading  four 
separate  defenses:  (1)  A  denial  of  the  al- 
legations of  the  complaint  <2)  The  establish- 
ment of  the  boundary  line  by  verbal  agree- 
ment &)  That  in  the  year  18S7  a  mutual 
understanding  was  bad  between  the  defend- 
ants Baker  and  the  predecessor  In  Interest 
of  plaintiff;  that  as  soon  as  patents  were 
Issued  by  tbe  United  States  to  the  respective 
claimants  tfx  their  several  tracts  of  land. 
It  would  be  to  their  mutual  benefit  to 
enter  Into  a  contract  to  exchange  certain 
parts  of  their  land,  making  a  certain  road  or 
highway  the  boundary,  and  Baker  to  con- 
vey to  tbe  said  Witblngton  a  tract  containing 
2.8  acres,  and  Witblngton  to  convey  to  Baker 
8.4  acres  of  laud,  and  a  contract  was  entered 
Into  to  that  effect  in  the  year  1890.  (4)  Ad- 
verse possession  under  claim  of  title.  The 
prayer  of  the  defendants  is  that  the  plaintiff 
be  enjoined  from  setting  up  title  and  that 
def«idant  Baker  be  decreed  to  be  the  owner 
of  said  8.4  acres  of  land.  Bespondent  Bag- 
1^*8  aiuwer  shows  that  he  is  holding  as  ten- 
ant of  respondent  Baker.  Trial  was  had  be- 
fore the  court  without  a  Jury,  and  findings 
and  judgment  made  and  entered  against  tbe 
plaintiff.  A  motion  for  a  new  trial  was  over- 
ruled. The  Insufficiency  of  the  evidence  to 
support  tbe  findings  of  fact  is  assigned  as 
error. 

The  following,  among  other  facts,  are 
clearly  establiehed  by  tbe  evidence:  That 
one  L.  P.  witblngton,  now  deceased,  was  the 
husband  and  predecessor  In  Interest  of  the 
appellant,  Jnlfa  Fleming,  and  tbe  respondent 
Baker  occupied  adjoining  lands  for  80  years, 
whicb  land  was  held  by  them  several  years 
prior  to  the  extension  of  tbe  goTemment 
survey  over  them.  Thereafter  Witblngton 
entered  tbe  N.  E.  ^  and  the  N.  %  of  tbe 
S.  E.  %  of  section  4,  township  20,  range  23, 
In  Lemhi  county,  as  a  desert  claim,  and  ob- 
tained a  patent  therefor  from  the  United 
States  on  August  18,  1890.  Tbe  8.4  acres  of 
land  In  dispute  is  a  part  of  the  land  entered 
by  Withlngton.  Said  Witblngton  died  In 
■1902,  intestate,  leaving  as  his  heirs  tbe  ap- 
pellant and  several  children,  all  of  whom 
bave  conveyed  their  Interests  to  the  appel- 
lant and  she  is  now  the  owner  thereof.  Re- 
spondent Baker  entered  adjoining  land  and 
received  a  pat«it  from  the  United  States  to 
the  same  on  February  12,  1887.  In  the  year 
of  1884  or  1885  an  understanding  was  had 
between  said  Witblngton  and  Baker  that  a 


stage  road  and  a  lane  which  ran  across  said 
lands  should  be  their  dividing  line  when 
they  received  their  patents  from  the  United 
States,  and  that' when  they  received  their 
patents  from  the  United  States  the  respond- 
ent Baker  would  deed  to  said  Wlthlngton 
all  the  land  Included  In  bis  said  patent  which 
lay  south  of  said  road,  while  said  Withing- 
ton  would  deed  to  Baker  all  of  the  land  in- 
cluded In  his  patent  that  lay  north  of  said 
rood.  And  It  was  understood  between  them 
that  the  stage  road  and  lane  should  be  the 
boundary  line  between  their  respective 
lands.  Such  an  agrement  was  orally  en- 
tered into  In  1890.  In  1884  the  8-4  acres  In 
controversy  was  in  a  very  rough  and  uneven 
condition,  requiring  considerable  work  to 
prepare  it  for  cultivation,  while  the  2.8-acre 
tract  of  the  Baker  land,  lying  north  of  said 
road,  was  in  a  good  state  of  cultivation  and 
had  been  cultivated  for  several  years  prior 
thereto;  that  dnrlng  all  tbe  time  these  parties 
resided  there  they  occupied  and  possessed 
said  two  tracts  of  land  as  per  the  terms  of 
said  agreement  Said  tract  of  8.4  acres  was 
inclosed  in  a  large  field  owned  by  Baker,  an^ 
the  2.8^acre  tract  was  in  a  la^e  field  owned 
by  Witblngton,  each  exercising  tbe  acts  of 
ownership  and  having  possession  of  tbe  said 
tracts  according  to  said  agreement  Said 
agreement  to  ma^e  said  road  the  dividing  line 
was  rect^ized  by  said  parties  up  to  the  time 
of  Wlthlngton's  death,  but  no  deeds  or  muni- 
ments of  title  were  passed  between  them. 
Said  Witblngton  made  no  claim  to  that  part 
of  his  tract  of  land  on  the  north  side  of  said 
road  and  Inclosed  by  Baker  ;  and  Baker 
made  no  claim  to  that  part  of  his  land  south 
of  said  road,  claimed  by  Witblngton.  After 
Baker  took  possession  of  said  8.4-acre  tract 
he  removed  tbe  rocks  ahd  ridges  therefrom, 
and  placed  tbe  same  In  cultivation,  and  con- 
structed a  building  thereon  of  the  value  of 
$200,  and  leased  a  part  of  same  to  respond- 
ent Bagley,  who  has  erected  a  storeroom 
thereon  of  tbe  value  of  $700;  and  otber 
parties  have  bnllt  a  hotel,  saloon,  bam,  cel- 
lar, loebouse,  and  hay  corral  upon  said  land. 
Tlie  first  claim  made  to  this  land,  after  said 
agreement  was  entered  Into  by  Witblngton 
and  Baker,  was  made  after  tbe  death  of 
Wlthlngton  and  after  the  marriage  of  his 
widow,  tbe  appellant  to  another  man. 

It  clearly  appears,  from  tbe  evidence  in 
tbe  case,  that  a  part  performance  of  said 
oral  agreement  in  regard  to  making  the  stage 
road  tbe  dividing  line  between  said  tracts 
of  land,  was  carried  out,  and  In  fact  a  com- 
plete performance  of  that  contract  except- 
ing the  passing  of  deeds  between  the  parties. 
For  nearly  20  years  the  said  agreement  has 
been  recognized  and  acted  upon.  Said  8.4 
acres  of  land  was  taken  possession  of  by  tbe 
respondent  Baker,  who  placed  It  in  a  good 
state  of  cultivation,  and  improvements  In 
tbe  way  of  bnlldtng,  etc.,  have  been  placed 
thereon,  of  the  value  of  many  hundreds  of 
dollars,  and,  so  far  aa  appears  -  from  the 
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record,  with  the  knowledge  and  conaoLt  of 
said  WlthlDgton  and  bis  successor.  It  cer- 
tainly would  not  be  Jnst  and  equitable  to 
allow  the  appellant  at  this'  late  da?,  under 
the  facts  of  this  case,  to  obtain  a  judgment 
as  prayed  for  In  her  complaint.  It  clearly 
appears  that  the  complete  performance  of 
said  agreement  was  had  between  the  parties, 
except  the  passing  of  deeds,  and  that  clearly 
brings  this  case  within  ttie  proTlsions  of 
section  6008  of  the  Bevlsed  Statutes  of  1887. 
which  is  as  follows:  "The  preceding  sec- 
tion must  not  be  oonstmed  to  affect  the 
powex  of  A  testator  In  the  disposition  of  his 
real  property  by  a  last  will  and  testament 
nor  to  prermt  any  trust  from  arising  or 
being  estinguished  by  implication  or  opera- 
tion of  law,  nor  to  abrl(^  tbe  power  of  any 
court  to  compel  the  specific  performaBce  of 
an  agreement,  in  case  of  part  performance 
thereof.'*  By  reason  of  the  part  performance 
of  said  contract,  it  does  not  come  withia  the 
statute  of  frauds  prohibiting  oral  sales  of 
real  estate. 

We  hare  examined  the  other  errors  as- 
signed and  find  no  merit  In  tbem. 

The  Judgment  Is  affirmed,  with  cost  In 
faror  of  the  respondents. 

STOCKSIAGDR.  G.      and  AILSHIE,  J., 

concur. 

(12  Idaho,  880} 

SPOTSWOOD  et  al.  v.  MORRIS  et  al. 
.  (Supreme  Coart  of  Idaho.    June  13,  1006.) 

1.  Joint  Stock  Companies— Leoautt  of  Oe- 
oanization. 

Under  the  proviBions  of  aections  2  and  16, 
art  11,  of  the  Constitution  of  Idaho,  an  unin- 
corporated association,  or  joint  stock  company 
may  be  formed  by  individuals  for  the  parcfaase 
of  a  sioglt  tract  of  real  estate,  tbe  title  to 
which  may  be  taken  in  a  trustee,  and  the  articles 
of  agreement  of  the  association  may  provide  that 
the  death  of  a  shareholder  shall  not  result 
in  the  dissolation  of  the  association,  and  may 
HO  limit  the  liability  of  tbe  association,  and 
may  provide  that  either  or  any  of  the  officers 
or  stiareholders  shall  not  seii  or  dispose  of  any 
of  the  property  of  the  association  without 
the  concurrence  of  the  shareholders. 

2.  BAicir— PowKBS  or  Cobporationb. 

Said  association  does  not  have  or  exercise 
any  of  the  powers  or  privileges  of  corporations 
not  possessed  by  individuals  or  partaersUps. 

3.  Cobfobationb—Obqanization. 

To  legally  possess  or  exercise  powers  or 
privileges  of  corporations  requires  a  sovereign 
grant 

[Ed.  Note. — For  cases  Id  point,  see  vol.  12, 
O^t.  Dig.  Corporations,  SS  11>  1.] 

4.  Joint  Stock  Oompahieb— Powees. 

Under  the  common  law,  joint  Btock  compan- 
ies are  legal  and  are  not  prohibited  by  tbeConsti- 
tution  and  statutes  of  this  state,  prorUed  they 
do  not  have  or  exercise  any  of  the  powers  or 
privileges  of  corporations  not  possessed  by  In- 
dividaals  or  partnerships. 
6.  Saue— Statutobt  Pbovibionb. 

As  the  Constitution  of  Idaho  and  the  stat- 
utes of  the  state  do  not  prohibit  the  organiza- 
tion of  joint  stock  a.ssooiations  having  trans- 
ferable stock,  and  which  do  not  usurp  the 
functions  of  a  corporation  nor  exercise  any  <^ 


the  powers  or  pririleMS  of  corporations  not 
possessed  by  inaivldnais  or  partnerships,  the 
common-law  rule  as  to  their  l^ality  prerails 

in  this  state. 

6.  Same— Dissolution — Death  of  Membebs. 

In  the  organization  of  said  association  there 
is  the  absence  of  the  delectus  persons,  which 
characterizes  ordinary  partnerships  from  cor- 

K rations;  and  the  death  of  one  of  its  meo^ 
n  or  the  sale  of  the  interest  of  one  of  the 
shareholders  does  not  dissolve  it 

7.  Same— Aqenct  of  Meubebs. 

The  limitation  of  the  agency  of  the  mem- 
bers of  the  association  is  an  incident  of  such 
associations,  under  tbe  common  law,  resulting 
from  the  lack  of  the  right  of  delectus  persoose, 
and  not  an  incident  of  the  corporatioo  not 
possessed  by  a  partnerehip. 

8.  Same— Natiibb  of  Obqanization. 

Such  an  association  is  a  partnership,  but 
not  a  general  partnerstiip  wherein  one  of  tbe 
partners  has  plenary  power  to  sell  and  other- 
wise dispose  of  the  property  of  the  associatiott 
or  create  indebtedness  beyond  that  provided  for 
in  the  articles  of  association. 

[Ed.  Note. — For  cases  in  point  see  vtd.  2^ 
Cent.  Dig.  Joint  Stock  Companies,  |  1.] 

9.  Same. 

While  some  of  the  nrlnciples  of  partner- 
ship may  apply  to  such  associations,  they  can- 
not, from  the  very  nature  of  the  organisatioD 
thereof,  be  entirely  controlled  by  the  legal  roles 
and  principles  tb9,t  control  ordinary  partner- 
ships. 

[Ed.  Note. — For  cases  in  poiut  see  voL  29, 
Cent  Dig.  Joint-Stock  Companies,  {  1.] 

10.  Same— AuTHOBiTY  of  Officees. 

Held,  under  said  article  of  incorporation, 
the  vice  president  or  secretary  have  no  antbor- 
ity  to  list  the  association's  real  estate  with 
respondents'  for  sale. 

11.  Saue— EVIDEKCB. 

Held,  that  the  ragpoodents  failed  to  show 
that  the  shareholders  of  said  association  ever 
authorized  the  vice  president  or  secretary  to 
list  said  real  estate  for  sale  with  tbe  revcnd- 
ents'  or  ratified  the  same.  ■ 

12.  BbOKEBS  —  PBOOUBinO     PnBOBABKB  FOB 

Land— Evidence. 

Held,  under  the  evidence,  that  respondents 
did  not  procure  a  purdiasw  for  said  land. 
Ailshie,  J.,  dissenting. 
(SyUabus  by  the  Court) 

Appeal  from  District  Court,  Nez  Perce 
County;  Edgar  O.  Steele,  Judge. 

Action  by  A.  T.  Spotswood  and  others 
against  J.  B.  Morris,  as  administrator,  and 
others.  From  a  Judgment  for  plalntUCa,  de- 
fendants appeal.  Kerarsed  and  remanded. 

James  fiL  Babb  and  Daniel  Needtaam,  for 
appellants.   I.  N.  Smith,  for  respondents. 

SULIiITAN,  J.  TUB  iB  an  action  to  re- 
Gover  $2,^,  and  Intwest,  for  cmnmlBBlon  as 
real  estate  brok^  for  the  sale  of  certain 
land  situated  In  Idaho  counts-  The  suffl- 
ciency  of  the  complaint  was  soBtained  by 
this  court  on  a  former  appeal  (77  Pac  218).  • 
After  filing  the  remittitur  In  the  court  be- 
low, the  administrator  and  administratrix 
of  tbe  Benjamin  F.  Morris  estate  answered, 
as  did  also  the  defendants,  John  P.  Ytdlmer 
and  Robert  Schleicher.  The  other  defend- 
ants were  not  served  with  Bummona  and  did 
not  appear  In  the  action. 

It  Is  alleged,  am<mg  athee  things,  in  ttw 
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complaint,  that  the  appenanta  were  copart- 
ners engaged  In  general  real  estate  bndrarage 
and  commlBBlon  bnslnesB  at  ttie  town  of 
Moscow,  Latah  cotmty,  and  were  engaged* 
among  otber  tUngs,  In  procuring  purehasera 
tsx  lands  belonging  to  third  pwsmis,  and 
buying  and  selling  real  estate  for  others; 
that  Benjamin  F.  Morris  was  a  reeldcmt  and 
Inhabitant  of  Lewlston,  Idaho^  and  that  on 
the  4th  day  of  June,  1908,  be  died  Intestate, 
leaving  surviving  him  certain  heirs,  and  that 
the  Bald  J.  B.  Morris  and  Etarzy  F.  Morris 
were  duly  appointed  administrator  and  ad- 
ministratrix of  the  estate  of  said  deceased ; 
that  dnrlng  the  lifetime  of  said  Morris,  In 
the  year  1896,  be  and  the  defendants,  Dwn- 
ham,  KanflEman,  Yollmer,  Schleicher,  and 
Scott;  associated  themselves  together  by  an 
iBstmmait  la  writing,  dated  September  18, 
1895,  In  a  syndicate,  to  purchase  of  and  from 
said  Morris,  now  deceased,  certain  real  es- 
tate, describing  it,  consisting  of  2,720.80 
acres  of  land,  situated  in  Idaho  coimty,  tcx 
the  purpose  of  reselling  the  same  and  divid- 
ing the  proflts  thereof;  in  which  syndicate 
each  of  said  persons,  except  said  Morris, 
deceased,  acquired  and  was  the  owner  of 
and  entitled  to  a  one-eighth  part  of  said 
land  and  the  proflts  thereof,  and  that  said 
Morris,  deceased,  acquired  In  said  associa- 
tion a  three-eighth  Interest  and  was  en- 
titled to  three-eighth  of  the  profits  thereof; 
that  by  said  articles  of  agreement  the  said 
Morris,  now  deceased,  was  required  to,  and 
did,  deed  In  trust  for  said  syndicate  said 
lands  to  the  said  Robert  Schleicher,  and 
that,  the  terms  of  said  articles  to  facili- 
tate the  accompllsbment  and  purpose  of  said 
syndicate,  the  said  Schleicher  was  appointed 
secretary  of  said  association  under  the  fol- 
lowing agreement,  whidi  was  signed  by  each 
of  said  defendants: 

'This  Instrument,  made  this  18th  day  of 
Sieptember,  1895,  Wltneeseth,  that  whereas, 
Benjamin  F.  Morris  was  tbe  owner  of  the 
following  lands  In  Idabo  county,  Idaho,  to- 
wlt:  [Here  follows  a  description  of  said 
2,720.80  acres]  ♦  •  ♦  And  be  agreed  with 
the  f<Hlowing  persons,  to  wit ;  Henry  Dem- 
ham  and  William  ^anffman,  of  Moscow, 
Idaho,  John  P,  Vollmer  and  Robert  Schleich- 
er, of  Lewlston,  Idaho,  and  Wallace  Scott, 
of  Mt.  Idabo,  Idaho,  to  Join  them  in  a 
syndicate  to  purchase  said  lands  of  bim  and 
res^l  the  same  and  divide  the  proflts  thereof, 
in  which  syndicate  each  of  said  persons 
should  take  and  pay  for  a  one-eighth  share 
and  be  the  owner  of  and  entitled  to  a  like 
portion  of  the  proflts  thereof,  and  said  Ben- 
jamin V.  M(»Tis  should  take  and  pay  for  a 
three-eighth  share,  and  be  the  owner  of  and 
entitled  to  a  like  portion  of  the  profits  there- 
of. •  *  •  And  whereas,  said  Benjamin 
F.  Morris  has  by  deed  of  even  date  herewith 
conveyed  to  Robert  Schleicher  in  trust  for 
this  syndicate  according  to  these  articles  of 
agreemmt  said  2,720^  acres,  all  except  the 


160  acres  last  above  described,  rabject  to  a 
mortgage  on  which  there  is  due  of  principal 
nine  thousand  dollars  besides  hkterest,  and  to 
the  payment  by  the  syndicate,  indudlng  Ben- 
Jamhi  F.  Morris,  <ft  4320.00  doUars  of  the 
purchase  money,  with  interest  thereon  tnm 
the  let  day  of  May,  1886,  at  tbe  rate  of  10 
per  centum  per  annum  until  paid:  Now 
ther^ore.  In  order  to  fiuilltate  the  accom- 
plishment of  the  purposes  of  said  sypdlcate, 
w^  the  said  parties,  hereby  mrganlse  our- 
selves into  an  assodatlon  and  agree  as  fol- 
lovra:  (1)  tb&t  the  name  of  said  associatloD 
shall  be  tiie  Denver  Townslte  Company,  and 
the  principal  office  of  said  association  shall 
be  at  Lewlston,  Idaho.  (2)  That  the  members 
of  the  association  and  their  executors,  admhi- 
Istrators,  heirs  and  assigns,  shall.  In  propor- 
tion to  their  IntKests  therein,  pay  the  obliga- 
tions thereof  and  share  In  the  proflts  thereiriE. 

(5)  That  the  title  to  said  lands  Is  to  be  sub- 
ject to  an  the  terms  and  provisions,  powers 
and  trusts  of  these  arUdes  of  agreement  and 
the  amendments  and  alterations  tibereof 
wUdi  may  be  made  from  time  to  time.  (4) 
That  this  association  shall  not  be  dissolved 
or  any  of  the  powers  herein  given,  or  which 
may  be  given,  be  revoked  by  any  transfer  at 
any  time  of  the  interest  of  any  member 
thereof,  or  any  part  thereof,  whether  by  act 
of  the  par^  or  by  operation  of  law,  or  by 
the  death  of  any  member  or  mMobers  there- 
of, or  their  successor  or  successors  at  any 
time.  (6)  That  in  order  to  maintain  and 
continue  this  association,  no  member  or  mem- 
bers, or  successor  or  successors  thereof  shall 
for  five  years  from  date  hereof  have  any 
right  or  partition  of  said  lands  or  any  of 
th^m,  but  shall  have  such  right  thereafter. 
These  articles  of  agreement  shall  be  binding 
upon  the  parties,  their  assigns  whether  by 
act  of  party  or  operation  of  law,  and  their 
beirs,  devisees,  executors  and  administrators. 

(6)  Tbe  Interests  of  the  members  of  this 
association  In  the  property  thereof  shall  be 
represented  by  eight  certificates  which  shall 
be  and  are  hereby  ttgreed  to  be  personal 
property.  The  members  have  only  a  right 
to  the  avails  or  proceeds  of  said  property, 
the  title  thereto  both  legal  and  equitable 
remaining  and  being  In  said  trustee,  his 
successor  or  successors  In  trust.  [Here  fol- 
lows a  form  of  a  shareholder's  certificate.] 
•  •  •  (8)  The  certificate  of  shares  in, 
and  Interests  of  members  of  tbis  association 
In,  its  property  can  only  he  transferred  In  the 
manner  prescribed  in  the  form  of  certificate 
last  above  set  forth,  and  not  then  unless  all 
obligations  of  the  assignor  to  the  association 
are  paid.  Ko  transfer  shall  be  made  for  five 
days  Immediately  before  a  meeting  of  the 
shareholders,  or  for  flve  days  Immediately 
before  the  time  when' a  dividend  Is  payable. 
(9)  That  the  annual  meeting  of  the  share- 
holders shall  be  held  in  Lewlston,  Idaho, 
at  the  oflBce  of  First  National  Bank,  of 
Lewlston,  Idaho,  on  the  second  Tuesday  of 
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May  each  7ear,  at  2  o'clock,  p.  m.  That  no 
meetlug  of  shareholders  shall  be  competent 
to  transact  business  unless  a  majority  In 
Interest  of  the  shareholders  shall  be  repre- 
sented, but  less  than  a  majority  may  adjourn 
from  day  to  day  or  until  such  time  aa  may 
be  deemed  proper.  That  at  such  annual 
meeting  a  president,  vice  president  and 
secretary  for  the  ensuing  year  shall  be 
elected  by  ballot,  to  serve  one  year,  until 
their  successors  are  elected  and  qualified- 
Special  meetings  of  the  shareholders  may  be 
called  by  any  three  shareholders  by  notice 
In  writing,  by  mail  or  otherwise,  to  meet  at 
Lewlston,  Idaho,  at  the  office  of  the  First 
National  Bank  of  Lewlston,  Idaho,  at  an 
hour  to  be  designated  in  the  notice,  such 
notice  to  tie  mailed  or  served  not  less  than 
five  days  prior  to  date  of  meeting.  When 
all  shareholders  assemble  and  so  agree, 
either  In  person  or  by  proxy  appointed  in 
writing,  a  special  meeting  may  be  held  with< 
out  any.  notice.  That  at  all  meetings  of  the 
ataarehoiders  each  sliarehoider  shall  be  en- 
titled to  cast  one  vote  for  each  certificate 
held  by  him.  He  may  vote  In  person  or  by 
proxy  appointed  In  writing.  The  president 
or  presiding  officer  may  vote  his  own  share 
or  shares,  but  shall  not  have  power  in  addi- 
tion as  presiding  officer  to  decide  a  tie  vote. 
The  secretary  shall  ke^  a  record  of  each 
meeting.  (XO)  That,  a  majority  In  Interest 
of  the  shareholders  of  this  association,  at 
any  meeting  thereof,  shall  have  aa  full  and 
ample  power  and  authority  to  do  or  antliorize 
to  be  dme  any  and  erenrthlng  of  every 
nature  whatsoever,  as  an  Individual  owner 
of  said  lands  In  fee  simple  would  have,  pro- 
vided only  that  they  cannot  issue  or  author- 
lie  the  issue  any  negotiable  Instmm^ts 
mt  borrow  money,  except  to  renew  or  octoid 
or  take  up  or  pay  off  a  mortgage  m  vendor's 
Hot  on  said  lands  or  some  part  thereof. 
That  the  only  other  manner  In  which  they 
can  raise  money  (except  from  Income  or 
sale  of  property)  Is  hy  levy  of  assessments 
as  hereinafter  provided,  npon  the  sbare- 
bcdders.  That  nothing  exc^  the  coment  oC 
all  the  shareholders  shall  authorlae  the 
creation  of  any  prasonal  liability  against  the 
ahareholders,  and  all  contracts  entered  Into 
shall  be  limited  to  creating  a  liability  against 
the  property  of  the  association.  (11)  The 
officers  at  this  association  shall  consist  of  a 
president,  vice  president  and  secretary,  who 
shall  be  elected  by  the  shareholders  and 
shall  perform  the  duties  usually  appertaining 
to  their  respective  officers,  except  that  the 
secretary  shall  perform  also  the  duties  usu- 
ally appertaining  to  the  office  of  treasurer. 
They  shall  hold  office  for  one  year  and  until 
their  successors  are  elected  and  qualified. 
•  •  ♦  No  person  shall  hold  any  of  those 
office  unless  he  be  a  shareholder,  and  a 
transfer  of  his  share  as  provided  in  these 
articles  of  agreement  shall  operate  as  a 
leslgnatlon  by  him.  •  •  •  (12)  The  secre- 


tary of  this  association  Is  hereby  reqolre^^ 
authorized  and  empowered  to  sell,  CMitract 
for  sale  of  and  convey,  by  such  form  of 
conveyance  as  he  may  deem  best,  all  or  any 
part  of  the  lands  or  lots  or  blocks  contained 
In  the  2,720.80  acres  above  described  for 
such  price  or  prices,  and  upon  such  terms,  at 
public  or  private  sale,  as  he  may  deem  best 
subject  to  th£  directions  of  the  shareholders, 
and  DO  purchaser  need  see  to  the  application 
of  the  purchase  mone^  or  to  any  such  direc- 
tions of  the  shareholders,  or  to  the  qoallflca- 
tlons  of  the  secretary  as  such  officer.  He 
shall  have  these  articles  of  agreem^t  and 
said  deed  to  him  recorded  In  Idaho  county. 
The  secretary  shall  also  have  power  to  S(dl 
all  products  which  may  be  received  fnmi  any 
of  said  lands  when  and  for  such  prices  and 
on  such  terms  as  he  may  deem  best  Be 
may,  out  of  any  money  In  his  hands  as  secre- 
tary or  treasurer,  pay  the  taxes  on  said 
lands.  Insurance  premiums  on  any  property 
of  the  association,  or  any  property  on  which 
It  may  bare  an  incumbrance,  and  Interest 
on  any  incnmbrance  or  incumbrances  on  said 
lands  or  any  part  thereof,  also  all  necessair 
repairs  at  the  wells  or  of  fences  or  other 
property  cm  said  lands,  and  all  expenses 
incident  to  constmctlon  of  fences  made  neces- 
sary by  any  changes  In  roads.  He  may  take 
any  action  be  may  deem  most  tot  the  Interest 
of  the  association  In  the  matter  (tf  any 
actions  or  proceedings  of  the  county  com- 
missioners cmicemiDg  roads.  The  secretary 
shall  incur  no  obligations  which  shidi  alto- 
gether exceed  five  hundred  dollars  without 
additional  authority.  He  may  deposit  any 
mon^  on  hand  In  his  name  as  treasura:  of 
Denver  Tbwntdte  Oinnpany  In  any  Natkmal 
Bank  and  check  out  the  sama  He  may 
[wocure  such  record  books  and  stationery  and 
blanks,  from  time  to  time,  as  may  be  neces- 
sary. He  shall  ke^  an  account  and  record 
of  the  affairs  of  the  company  and  raider  ac- 
counts and  r^M»ts  at  the  annual  meetings 
snd  record  the  same  in  the  record  book  of 
such  meetings,  and  whenever  requested  hy 
vote  at  any  meeting  render  accounts  and  pay 
over  any  money  due  the  Denvra  Townslto 
Company." 

It  Is  also  alleged  that  the  said  Demhan. 
about  the  year  1P9S,  removed  out  of  tb» 
state  of  Idaho,  and  since  that  time  has  beoi 
a  nonresident;  that  atraut  the  month  of 
May,  1002,  said  defendants  acting  by  and 
through  their  vice  president,  Benjamin  F, 
Morris,  and  acting  by  and  through  their  sec- 
retary. Robert  Schleicher,  listed  with  the 
plaintiffs  the  said  lands  and  premises  for 
sale  and  employed  plaintiffs  to  procure  a 
purchaser  for  said  lands  at  a  sum  sufficient 
to  pay  the  plaintiffs  5  per  cent,  commission 
and  net  the  defendants  $17.50  per  acre,  re> 
serving  to  defendants  the  crops  thereon  for 
the  year  1002,  and  that  plaintiffs  accepted 
said  employment  and  entered  jipon  the  dis- 
charge of  their  duties  thereundw  immediate- 
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Ijr,  and  attempted  to  and  did  procure  a 
purchaser  for  said  lands  who  was  ready, 
willing,  and  able  to  purchase  the  same  and 
pay  therefor,  and  introduced  said  purchas- 
er to  the  defendants  through  their  vice 
president;  that  thereafter,  while  plaintiffs 
were  still  negotiating  with  said  purchaser 
for  the  sale  of  said  lands  on  the  terms 
above  stated,  the  defendants  coucluded 
and  perfected  a  sale  of  said  lands  to  said 
purchaser  so  procured  by  plaintiffs,  aud 
sold  the  same  to  said  purchaser  for  the  sum 
of  $47,000  on  August  15,  1902.  the  same  befng 
a  smaller  sum  than  the  sum  for  which  the 
defendants  had  listed  the  said  lands  with  the 
defendants.  It  is  further  allied  that' plain- 
tiffs presented  their  said  claim  for  the  sum 
of  $2,360,  with  interest  thereon,  to  the  said 
ftdnilnistrator  and  administratrix  of  the  ^ 
tate  of  said  Morris,  deceased;  that  said  claim 
has  not  been  allowed  by  them;  that  said  de- 
fendants have  failed  and  refused  to  pay 
plaintiffs  5  Iter  cent,  commission  on  the  said 
sum  of  $47,000,  and  by  way  of  alleging  the 
same  cause  of  action  in  a  different  form, 
and  as  a  second  count  In  said  complaint, 
the  plaintiffs  reiterate,  by  way  of  reference, 
the  first  nine  paragraptui  of  their  first  cause 
of  action  and  allege  their  claim  as  upon  a 
quantum  meruit,  alleging  that  the  services 
so  rendered  for  the  defendants  were  reason- 
ably worth  6  per  cent,  on  the  amount  for 
which  said  lands  were  sold.  Ana  by  way  of 
alleging  the  same  cause  of  action  in  a  differ- 
ent form,  and  as  a  third  count  of  the  com- 
plaint, the  plaintiffs  reiterate  the  first  nine 
paragraplis  of  the  first  cause  of  action,  and 
allege  that  the  transaction  had  Iwtween  the 
defendants  and  said  purchaser,  after  the 
Introduction  of  the  purchaser  to  the  said  de- 
fendants by  the  plaintiffs,  are  peculiarly 
within  the  knowledge  of  the  said  defendants, 
and  tliat,  by  the  various  actions  of  the  said 
defendants  in  so  making  said  sale  to  said 
purchaser  at  a  sum  less  than  had  been  listed 
by  the  defendants  with  plaintiffs  for  sale, 
the  plaintiffs  became  and  were  prevented 
from  concluding  the  sale  with  such  purchaser 
upon  the  terms  and  for  the  price  at  which 
sucb  lands  had  been  listed  with  them,  and 
that  the  defendants  so  prevented  plaintiffs 
from  completing  said  sale  to  deprive  them  of 
tlielr  commission  thereon,  and  that,  by  the 
various  acts  of  the  defendants  as  allied, 
plaintiffs  became  and  were  damaged  by  a 
breach  of  the  contract  by  defendants  In  the 
sum  of  said  $2,350  with  interest  Jodgmwt 
for  that  sum,  with  interest,  was  prayed  for. 

The  answers  are  substantially  the  same, 
and  put  in  Issue  the  material  allegations  of 
the  complaint,  and  set  up  two  separate  de- 
fenses. In  the  first  defense,  in  the  answer 
of  appellant  Vollmer,  It  Is  alleged  that  the 
only  relation  existing  between  the  defendants 
WHS  the  relation  arising  out  of,  and  con- 
stituted by,  said  articles  of  agreement,  under 
the  name  and  style  of  the  Denver  Townslte 
Company,  and  denies  that  In  the  month  of 


May,  19C^  or  at  any  other  time  or  at  all, 
the  defendants  or  any  of  them,  either  acting 
by  or  through  their  vice  president,  Benjamin 
F.  Morris,  or  by  or  through  their  secretary, 
Robert  Schleicher,  or  by  or  through  either 
of  them,  or  by  or  through  any  one  at  all,  or 
by  themselves  or  any  of  them,  direct  or  other- 
wise, or  at  all  llstejl  with  the  plaintiffs  the 
lands  and  premises  described  in  the  com- 
plaint or  any  part  thereof,  for  sale  or  for 
any  purpose  whatever,  or  employed  said 
plaintiffs  to  procure  a  purchaser  for  said 
lands  or  any  part  thereof  at  any  price  what- 
ever, or  on  any  terms  or  conditions  what- 
ever, and  denies  that  the  plaintiffs  did  pro- 
cure a  purchaser  for  said  lands  or  any  part 
thereof;  denies  that  they  procured  a  pur- 
chaser who  was  ready  or  willing  or  able  to 
purchase  the  same  at  any  prica  By  said 
separate  defense  the  issue  is  clearly  made 
as  to  whether  said  real  estate  was  listed 
with  the  plaintiffs  for  sale,  and  whether  th^ 
procured  a  purchaser  therefor,  and  the  ques- 
tion whether  said  defendants  Morris  and 
Schleicher  were  empowered  to  represent  the 
Denver  Townslte  Company  or  the  members 
thereof  other  than  as  set  forth  in  the  said 
articles  of  agreement  tt  is  also  averred  In 
said  answer  tliat  said  Denver  Townslte  Com- 
pany never  passed  any  resolutions  or  granted 
any  authority  to  said  Morris  and  Schleicher 
or  either  of  th^  to  list  said  lands  with 
the  plalntifh  for  sale  or  to  procure  a  pur- 
chaser therefor.  The  secona  separate  and 
affirmative  defense  of  Yollmer  alleges  that 
the  purchaser  mentioned  In  the  complaint 
was  never  ready  or  willing  to  purchase  the 
land  described  In  tlie  complaint  and  pay 
therefor  $17.50  per  acre,  reserving  to  the 
vendors  the  crops  thereon,  or  to  purchase  or 
pay  therefor  any  price  or  sum  other  than 
the  sum  of  $46,240  for  said  land,  $5,000  of 
which  was  cash,  $11,240  with  Interest  from 
August  15,  1002,  at  8  per  cent  per  annum, 
payable  on  March  1,1003,  the  balance  there- 
of, to  wit  $30,000,  on  or  before  three  years 
from  August  15,  1902,  with  Interest  at  the 
rate  of  8  per  cent  per  annum,  payable  annu- 
ally, to  be  secured  by  mortgage  on  said  land ; 
that  prior  to  the  15th  of  August,  1902,  plain- 
tiffs had  had  more  than  a  reasonable  time 
within  which  to  n^otlate  with  the  said  pur- 
chaser and  to  cause  or  induce  him  to  become 
ready  and  willing  to  pay  for  said  lands  the 
sum  of  $17.50  per  acre,  reserving  to  the  ven- 
dors the  crops  thereon  for  the  year  1902. 

The  case  went  to  trial  before  a  Jury  up- 
on the  issues  thus  made  and  resulted  In  a 
verdict  in  favor  of  the  plaintiffs.  A  motion 
for  a  new  trial  was  denied,  and  an  appeal 
was  taken  both  from  the  Judgment  and  the 
order  denying  a  new  trial.  That  appeal 
was  submitted  to  this  court  for  decIaloB 
at  its  October  term,  1905,  and  a  decision  was 
rendered  reversing  the  Jut  gment  of  the  lower 
court.  A  petition  for  a  rehearing  was  granted 
upon  one  of  the  points  raised  in  the  case, 
to  wit,  whether,  under  the  Constitution  and 
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laws  of  Idabo.  a  joliit^ttx^k  aflsodation,  such 
as  the  Denver  Townsite  Cvmpaiiy,  coold  be  le- 
gally organized  or  created.  Oral  argument 
was  heard  upon  that  point,  and  anlte  l^igtby 
briefs  filed.  It  Is  apparent  from  the  till^- 
tlona  of  the  complaint  that  comisel  for  the 
respondents  considered  the  D^ver  Town- 
dte  CSompany  a  jolnt-s^Kdc  assodatlon,  as 
It  la  BO  de^gnated  tn  the  title  of  the  com- 
plaint; and  It  farther  appears  that  tbls 
suit  was  brought  npcm  the  theory  that  said 
association  was  acting  sndw  the  said  arttclet 
of  agreement.  It  fartlier  appears  from  the 
allegations  of  Ibe  comidalnt  and  said  arti- 
cles of  agreement,  as  quoted  therein,  that 
said  araodatltm  was  fbrmed  for  tbe  pms 
pose  of  purchasing  said  2,720.80  acres,  and 
no  other  land,  and 'selling  the  same  for  a- 
pnxBt;  that  said  association  was  not  orgaur 
ised  to  eni^tge  In  the  real  estate  business 
generally,  and  was  onEanlzed  aolely  for  the 
purpose  of  pnrcbudng  and  selling  said  single 
tract  of  land.  It  Is  nowhere  intimated  that 
the  plaintlfla  were  misled  into  believing  that 
said  association  was  a  general  partnership, 
and  that  each  member  tiiereof  bad  the  power 
to  bind  said  partnership  as  may  be  dime  in 
merchandising  or  other-  general  commercial 
partner^ps.  It  woold  not  be  contended  that 
the  manner  of  said  association  bad  the 
anthorl^  under  said  articles  to  purcAase  oth- 
er real  estate,  at  create  an  Indebtedness,  not 
provided  tor  by  said  articles. 

With  those  fiicts  before  us,  the  question 
is  presented  as  to  whether  said  association 
was,  under  our  Constltntion  and  etatutea, 
a  general  partner^p;,  each  membn  thereof 
having  the  authority  and  power  to  sell  said 
land  and  otherwise  bind  said  association 
as  a  partner  may  do  in  a  general  mracfaan- 
dlidng  or  commadal  partnership.  Ooonsel 
tor  reepondents  contend  that  said  associa- 
tion Is  a  general  partnership,  and  dtee  In 
supp<»rt  of  that  contention  sections  2  and  16 
of  article  11  of  the  Constitution  of  Idaho, 
wbtcfa  are  as  fallows: 

"Sec.  2.  No  chartw  of  incorporation  shall 
be  granted,  extended,  changed  or  amended 
special  law,  except  fbr  such  munlctpal, 
charitable,  educational,  penal  or  reformatory 
corporattona  as  are  or  may  be,  under  the 
control  of  tiie  state;  but  tiie  L^dature 
OmU  provide  by  general  law  for  the  or^ 
ganization  of  corporations  hereafter  to  be 
created;  provided,  that  any  such  general 
law  shall  be  subject  to  future  r^>eal  or 
alteration     tiie  Le^lature." 

"Sec.  la  The  term  'corporation,'  as  used 
In  tills  article,  shall  be  held  and  constmed 
to  include  all  associations  and  Joint  stock 
companies  having  or  exerdedng  any  of  the 
powers  or  pririlegeB  of  corporations  not 
possessed  by  individuals  or  partnerships." 

It  Is  contended  by  counsel  for  respondents 
that  said  secticos  of  our  Constitution  are 
peculiar  to  Idaho,  but  that  is  not  true,  as 
we  find  similar  provtslons  In  the  Constltn- 
tlons  of  many  of  the  states. .  The  definition 


of  a  "corporation"  given  in  section  16  Is 
given  In  substantially  the  same  language  in 
the  following  cited  state  ConstttntiMis: 
Section  3,  «rt  8,  N.  T.;  section  4,  art  12, 
Cal.;  section  6,  art  12,  Kan.;  section  aos, 
Ky.;  section  11.  art  15,  Mich.;  sectira  1, 
art  10,  Minn.;  section  199,  art  7,  Miss.; 
section  11,  art  12,  Mo.;  section  18^  art  15, 
Mont;  sectkot  114,  art  7,  N.  D.;  section 
art  16»  Fa.;  section  19^  art  17,  9.  D.;  section 
12,  art  5,  Wash.;  section  18,  art  13,  Ala.: 
section  S,  art  S,  N.  OL;  section  1,  art  %  &  a; 
article  268.  La.;  and  section  1,  art  12,  Va. 
From  a  reading  of  said  section  16,  art  U, 
of  the  Constitution  of  Idaho,  it  will  be  ob- 
served that  the  wtnrd  "corporation"  does  not 
Iwdnds,  as  tberein  d^ned*  all  joint  ebotk 
companies  and  associations,  but  only  such 
as  "have  or  earaxdse  any  of  tbe  powers  or 
privileges  of  corporations  not  possessed  by 
Individuals  or  partnerships."  The  provisions 
of  that  section  expressly  aflOrm  that  tiiere 
are  Joint-stock  companies  w  assodaUona  that 
do  not  have  or  enrdse  any  such  powers  or 
privileges,  and  to  which  the  term  "corpor- 
ation," as  used  In  secthm  16^  does  not  apply. 
In  said  section  16,  tiie  term  "corporatitm" 
Is  thean  defined  only  with  reference  to  Its 
use  in  said  section.  Tbe  deOaitton  of  ttie 
term  "cozpotation,"  as  given  In  said  sec- 
tion, woold  not  apply  to  tlw  Denver  Town- 
sito  Company,  unless  it  possessed  or  exa> 
clsed  some  of  the  powms  or  privileges  not 
possessed  by  an  individual  or  partnerships. 
The  constitntional  definition  of  the  term  '^»r^ 
poration"  has  been  held  by  some  courts  as 
not  being  a  general  definition,  but  only  a 
definition  of  tiiat  tenn  as  it  is  used  in  that 
artide  of  the  Constttutloa.  Tbe  Supr^ne 
Court  of  tbe  rmted  States,  In  tbe  <»se  of 
Great  Southern  Fire  Proof  Hotel  Oo.  v.  Jones.- 
20  Sup.  Ct  603,  44  Ii.  Sd.  482,  referring  to 
the  definition  of  the  term  "corporation"  as 
used  m  section  18,  art  16,  of  tiie  Pennsyl- 
vania state  Constitution,  said:  "The  onl^ 
effect  of  that  clause  la  to  place  tiie  J^t 
Btodc  companies  or  assodations  referred  1» 
under  tbe  restrictions  imposed  by  that  arti- 
de upon  corporations,  but  not  to  invest  them 
with  all  the  attributes  (tf  corparationa" 

In  Pe(q)Ie  v.  Colanan  (Sup.)  S  N.  T.  Bjxpp. 
p.  394,  aflbrmed  in  31  N.  B.  96,  16  Ii.  B.  A. 
1S3,  it  was  held  that  this  provision  in  tiie* 
Constituti<m  of  New  ToA  only  applied  to 
the  term  "corporation"  as  used  In  tbe  arti- 
cle rtferred  to  in  tbat  Constitution,  requir- 
ing that  there  should  be  entered  after  the 
word  "corporation"  at  every  place  in  that* 
article  the  following:  "AH  assodations  and 
Joint  stock  companies  having  or  aerdstng 
any  of  tbe  powers  or  privileges  of  corpora- 
tions not  possessed  by  in^vlduals  or  partner- 
ships." That  being  tbe  effect  of  this  defini- 
tion of  the  term  "corporation,"  we  wtll  apply 
the  various  provisloiu  of  article  11  of  the 
Idaho  Constitution  to  the  Denver  Townsite 
Company  and  find  wherein.  If  at  all,  the 
question  b^ore  tiie  court  is  affected  thereby. 
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The  only  provision  of  the  article  which  conn- 
Bel  contends  has  no  effect  upon  the  organ- 
isation nnder  discussion  is  section  2,  art  11, 
providing  that:  "No  charter  of  Incorporation 
shall  be  granted  *  *  *  by  special  law, 
*  *  *  but  the  Legislature  shall  provide  by 
goieral  law  for  the  organization  of  corpora- 
tions hereafter  to  be  created."  Taking  In- 
to consideration  the  term  "corporation"  as 
defined  In  said  article,  the  language  of  this 
section  would  be:  "No  charter  of  incorpora- 
tion of  any  corporation,  association  or  joint 
stock  company  having  or  exercising  any  of 
the  powers  or  privileges  of  corporations  not 
possessed  by  indlvidnala  or  partnerships  shall 
be  granted  •  ♦  ♦  by  special  law,  *  *  * 
but  the  L^islature  shall  provide  by  general 
Jaw  for  the  organization  of  corporations  and 
of  associations  and  Joint  stock  companies 
having  or  exercising  any  of  the  powers  or 
privileges  of  the  corporations  not  possessed 
by  Individuals  or  partnerships  hereafter  to 
be  created."  The  association  under  con- 
sideration Is  not  affected  by  the  language 
of  section  2,  art  11,  for  two  reasons:  (1) 
The  association  nnder  consideration  Is  not 
a  corporation  exercising  any  of  the  powers 
or  privileges  of  corporations  not  possessed 
by  individuals  or  partnerships.  It  is  a 
Tolnntary  association.  To  possess  or  exer- 
cise powers  or  privil^^es  of  corporations  re- 
quires a  sovereign  grant,  a  franchise  which 
said  association  has  not  and  does  not  pro* 
fess  to  p<ffisess.  Thore  are,  however,  assoda- 
tlms  and  jolnt-stotft  companies  that  have 
and  exwdse.  under  grant  of  the  sovereign, 
powers  and'  privileges  of  corporations  not 
possessed  by  Individuals  or  partnerships  to 
which  the  language  of  the  Constitution  is 
aniMcabie.  (2)  Even  If  the  association  In 
qneation  were  an  organizatkin  having  and 
exercising,  under  grant  of  sovereign  author- 
ity, powers  and  privileges  of  corporations 
not  possessed  by  individuals  or  partnerships, 
thwe  Is  nothing  In  section  2,  art.  11,  of  the 
GonstitDtion  that.  Is  api^cable  to  It  since  It 
Is  not  operating  or  claiming  to  operate  un- 
der any  special  law,  as  Intilblted  In  the 
flnrt  clause  of  that  provision,  and  It  Is  not 
violating  such  clause,  since  the  command  of 
that  clause  la  directed  ezclnsiveiy  to  the 
Xjeglslature  to  provide  a  general  Jaw  for 
Its  organization.  Such  a  general  direction 
is  not  operative  witiiont  legislative  action. 
Cooley's  Oonst  Llm.  (7th  Ed.)  118,  says: 
"Sometimes  the  Oonstltntion  In  terms  re- 
quires the  Legislature  to  enact  laws  on  a 
particular  subject,  and  here  it  is  obvious  ttiat 
ttie  requirement  has  only  a  moral  force.  The 
Legislature  ought  to  obey  it,  but  the  right 
intended  to  be  given  Is  only  assured  whem 
the  legislation  is  voluntarily  enacted." 

Referring  to  this  subject  (of  provisions  of. 
our  Gonstitiitlon  requiring  legislative  action), 
in  Jack  V.  City  of  GrangeviUe,  9  Idaho,  291, 
74  Pac.  969,  this  court  said:  "Under  the 
provisions  of  said  section  it  is  the  dnty  of  the 
Legislature  to  provide  by  law  the  method  or 


means  by  which  rates  or  compensation  for 
the  use  of  water  supplied  to  any  city  or 
town  [may  be  fixed] — ^wblch  it  is  conceded  the 
Leglslatore  has  failed  to  do — unless  It  has 
been  done  by  the  provisions  of  section  2711. 
•  •  •  Therefore,  until  the  Legislature 
provides  a  method  for  fixing  rates,  the  con- 
tract between  the  parties  will  govern."  The 
Legislature  haq  provided  by  general  law  only 
for  the  organization  of  corporations,  and  has 
not  enacted  a  general  law  as  commanded  by 
the  Constitution  for  the  organization  of  as- 
so<Hations  or  companies  exercising  some  of 
the  powrs  or  privileges  of  corporations  not 
poseeseed  by  individuals  or  partnerships. 

It  Is  held  in  New  York,  In  People  v.  Cole- 
man (Snp.)  5  N.  T.  Supp.  S94,  under  a  con- 
stitutional provision  like  our  own,  that  in- 
dividuals may  voluntarily  organize  and  in- 
corporate partnership  associations  without 
b^g  affected  by  the  constitutional  definition 
of  a  corporation;  that  said  definition  only 
refers  to  those  associations  and  companies 
which,  nnder  grant  of  statatory  authori^, 
are  exercising  some  of  the  powers  and  priv- 
ileges of  corporations  not  possessed  by  in- 
dividuals or  partnerstalps;  that  such  an  as- 
sociation or  company  cannot  be  formed  with- 
out the  consent  of  both  the  sovereign  and  In- 
dividuals forming  It;  that,  the  sovereign  of 
New  York  having  granted  such  statutory  au- 
thority t<a  forming  such  associations,  before 
such  an  a»oclati(«i  can  come  into  existence 
It  is  necessary  for  some  individuals  to  accept 
Bald  grant  filing  articles  and  otherwi&e 
complying  with  the  statutory  grant;  that 
until  the  grant  has  been  accepted,  no  such 
asBodation  or  company  as  Is  referred  to  in 
the  Constitution  has  come  into  existence 
and  that  the  Constitution  does  not  Interfere 
with  the  right  of  individuals  In  New  York 
to  voluntarily  asswHate  themselves  togethw 
as  an  unincorporated  partnership  assodatioii 
not  having  or  exodslng  any  of  the  powers 
or  privileges  of  corporations  not  possessed  bj 
Individuals  or  xmrtnershlpa;  and  that;  If  tbej 
80  associate  and  organize  irltbont  complying 
with  and  accepting  any  grant  of  sorereigntyi 
they  are  an  nnlneorponited  association  odSj, 
not  having  or  exercising  any  of  the  powers 
or  privileges  of  corporations  not  possessed 
by  individuals  or  partnerships,  and  are  out- 
side of  the  provisions  of  the  constttottonal 
definition  of  a  corporation. 

The  correctness  of  the  forcing  anaiysla* 
as  given  by  the  decision  last  dted,  clearly 
appears  from  the  growth  of  the  law  uptfa 
this  siibject  It  Is  stated  in  Cook  on  Corporar 
tions  (volume  2  [5th  Ed.]  |  1076)  as  follovre: 
"The  earlier  cases  declaring  that  Joint  stock 
companies  were  Illegal  were  so  decided  large- 
ly because  of  the  Bubble  act  which  was  in 
force  from  1729  to  1826.  Very  high  EngUsb 
authority,  after  a  thorough  review  of  the 
BngtUAi  cases,  gives  the  opinion  that  at  com- 
mon law  Johit  atodc  assodaUons  are  legal" 
— dtlng  Undl^.  Company  Law  ^tb  Ed.), 
180^  and  conunenting  in  note  3  on  Iindley*s 


Digitized  by  Google 


1100 


85  PACIFIC  REFOBTEK. 


(Idabe 


discussion  of  the  Btibject,  as  follows:  "In  a 
thorough  and  exhaustive  note  on  this  subject, 
the  learned  author  refers  to  Bex  t.  Dodd 
(1808)  9  East,  516,  holding  that  a  company 
with  a  prospectus  limiting  the  liability  of 
snbscribers  is  illegal,  as  a  trap  to  ensnare  the 
unwary;  Josephs  v.  Pebrer  (1825)  3  B.  0. 
639,  holding  that  unincorporated  companies 
with  transferable  shares  are  illegal;  and 
-  Buck  T.  Buck  (1808)  1  Campb.  517,  and  Rex  v. 
Stratton  (1809)  1  Campb.  5^.  note,  to  same 
rffect."  The  author  then  cites  a  number  of 
cases,  and  says  those  cases  contain  dicta  only 
so  far  as  they  passed  on  the  legality  of  these 
companies.  Then  the  author  cites  a  large 
number  of  later  cases,  and  says  that  they 
finally  establish  the  legality  of  joint-stock  as- 
sociations, and  the  learned  jurist  comes  to 
this  conclusion,  and  says:  "The  case  of 
Blundell  v.  Winsor,  always  relied  upon  as  an 
authority  by  those  who  contend  that  such  a 
company  Is  Illegal,  has  nerer  met  with  ap- 
probation from  the  bench,  nor  lias  It  ever 
been  followed.  Upon  the  whole,  therefore, 
it  appears  that  there  is  no  case  deciding  that 
a  joint  stock  company  with  transferable 
shares,  and  not  incorporated  by  charter  or 
act  of  Parliament,  Is  Illegal  at  common  law; 
that  opinions  have  nevertheless  differed  upon 
this  question;  that  the  tendency  of  the  courts 
was  formerly  to  declare  such  companies  il- 
legal; that  this  tendency  exists  no  longer; 
and  that  an  unincorporated  company  with 
transferable  shares  will  not  be  held  illegal  at 
cbmmon  law,  unless  it  can  be  shown  to  be  of 
a  dangerous  and  mischievous  character,  tend- 
ing to  the  grievance  of  her  majesty's  subjects. 
The  legality  at  common  law  of  such  com- 
panies may  tberefon  be  considered  as  finally 
established." 

I  think  it  is  clearly  established  by  the  de- 
cided weight  of  authorities  that  such  jolut- 
stock  associations  as  the  one  under  considera- 
tion is  clearly  legal  under  the  common  law, 
and  Is  not  prohibited  by  the  Constltutloa  or 
statutes  of  this  state.  Theodore  W.  Dwlght, 
Supreme  Court  commis^oner  of  New  York,  in 
an  article  in  the  Political  Science  Quarterly 
(volume  3,  pp.  610,  1S88).  In  summing  up  the 
condnsicHis  of  an  elaborate  article  on  unincor- 
porated associations,  stated:  "It  is  not  a 
nuisance  at  common  law  for  persons,  no  mat- 
ter how  many,  to  agree  to  form  an  unincor- 
porated association  and  to  Issue  certificates 
of  shares  representing  property  contributed, 
nor  to  make  the  certificates  transferable 
either  by  written  assignment  or  by  delivery, 
nor  to  establish  a  committee  having  power 
to  make  rules  for  the  government  of  the  as- 
sociation. Persons  doing  these  acts  do  not 
usurp  the  functions  of  a  corporation,  for  the 
great  and  dlstlngnlsblng  feature  of  a  corpora- 
tion la  the  possession  of  such  juristic  qual- 
ities asto  be  anew,  legal perstm,  distinct  from 
the  individuals  forming  it  To  usurp  the 
functions  of  a  corporation,  there  must  be  the 
UBurpatlan  of  the  qnalltlea  of  a  'person,'  as, 
for  example,  to  sue  or  to  be  sued  in  an  as- 


sumed corporate  name."  In  Phillips 
Blatcbford,  137  Mass.  510.  the  court  said: 
"It  la  too  late  to  contend  that  partnerships 
with  transferable  shares  are  illegal.  •  •  * 
The  groimds  upon  which  they  were  falrlT 
said  to  be  Illegal  in  England,  apart  fronn 
statute,  have  been  abandoned  In  modem 
times. 

As  the  Constitution  of  Idaho  and  the  stat- 
utes of  the  state  do  not  prohibit  the  oi^anlza- 
tion  of  joint-stock  associations  having  trana- 
,/erable  stock,  such  as  the  one  under  con- 
sideration, the  common-law  rule  as  to  their 
legality  prevails  In  this  state.  Such  condi- 
tions have  existed  In  mining  districts  from 
.the  earliest  periods  in  England  and  In  the 
United  States.  Lindley  on  Mines,  vol.  2, 
(2d  Ed.)  §  1430  et  seq.  The  author  refers 
to  the  distinctive  features  of  such  partner^ 
ships  as  follows:  "The  absence  of  the  delec- 
tus personse,  which  characterizes  ordinary 
partnerships;  that  neither  death  nor  bank- 
ruptcy of  one  of  the  members  dissolves  it; 
that  the  sale  of  a  mining  interest  by  a  part- 
ner does  not  dissolve  the  partnership" — 
and  says:  "The  origin  of  this  species  of  lim- 
ited partnerships  may  be  traceable  to  the 
early  periods  of  mining  In  the  west,  and, 
while  it  has  been  the  subject  of  legislation 
in  some  of  the  states  in  recent  years,  such 
legislation  Is  but  little  more  than  declaratory 
of  the  rules  announced  by  the  courts  as 
goteming  the  relations  upon  what  may  be 
termed  the  American  common  law  of  mining 
partnerships."  See  Snyder  on  Mines,  voL 
2,  pp.  11,  39.  40.  In  the  Constitution  of  (3al- 
ifomia  (1849,  article  4,  |  83),  the  term  "cor- 
poration" Is  defined  substantially  the  same  as 
in  section  10  of  our  own  Constitution,  and 
in  a  number  of  cases  In  California  the  Su- 
preme Court  of  that  state  has  not  considered 
that  their  constitutional  provisions  Interfac- 
ed with  the  organization  of  such  unincor- 
porated associations,  as  appears  in  its  ded- 
sions  from  Von  Schmidt  v.  Huntington,  1  Cal. 
57,  down  to  Lowenberg  v.  Greenebaum.  33 
Pac.  791>  99  Cal.  162,  21  L.  R.  A.  399.  37 
Am.  St.  Rep.  42.  The  history  of  the  use  of 
this  form  of  association  Is  given  to  some  ex- 
tent In  Warner  v.  Beers,  23  Wend.  (N.  T.) 
151.  Such  associations  as  the  one  under  con- 
sideration, not  organized  for  engaging  In  the 
real  estate  business,  but  for  the  purpose  of 
acquiring  and  holding  title  to  a  particular 
piece  of  real  estate.  Is  not  a  general  business 
paitnershlp.  It  is  not  a  violation  of  the  Con- 
stitution or  statutes  for  a  number  of  people 
to  get  together  to  acquire  a  particular  piece 
of  property  and  place  the  title  to  the  same 
in  a  trustee,  whose  powers  and  authority 
are  definitely  limited  and  defined  and  sub- 
ject to  Instrocttons  from  the  shareholders, 
either  directly  or  Indirectly  throngta  a  board 
elected  by  the  shareholders  at  regularly  con- 
stituted meetings  of  the  shareholders.  This 
constitutes  simply  a  definition  of  the  trusts 
and  powers  subject  to  which  a  particular 
piece  of  real  estate  is  held.  Ttie  articles  of 
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asBodatloa  eceate  a  poww  of  attorn^  to  tbo 
tnistee  aabjeet  to  the  llmltatioDB  upon  tbe 
powers  In  reBpect  to  action  required  eltiier  of 
tlie  shareholders  or  directors.  It  is  a  whole- 
some method  of  co-operation  which  assists  in 
bringing  together  and  oi^anl^ng  unall  funds 
Into  a  large  InTOstment. 

We  will  next  condder  the  dlstlnctiTe  fea- 
tures between  a  corporation  and  a  partner^ 
ship.  In  tills  state  tbere  Is  no  statute  grant- 
ing unincorporated  associations  any  of  the 
powers  or  privileges  of  corporation^  and, 
without  such  grant,  such  associations  can- 
not either  possess  or  exercise  any  corporate 
franchises.  Thompson  on  Ckirporatlons,  toL 
7,  f  81M,  states :  "Tbe  creation  of  a  corpo- 
ration Is  not  within  tbe  po\rar  of  the  indi- 
viduals wbo  snbecribe  to  Its  stodc  It  Is  ex- 
cluslrely  the  work  of  the  law;  •  •  • 
nor  is  It  altc^iether  accurate  to  say  that  the 
creation  of  o  corporation  is  exclusively  the 
work  of  the  law ;  •  •  *  tbe  creation  of 
private  corporations  is  never  exclusively  Ibe 
work  of  the  law  but  la  always  the  ciHunuN 
ring  work  of  tbe  law  and  private  adventor^ 
m  *  *  *  by  an  organisation,  under 
a  general  enabling  act  already  in  existence." 
The  Supreme  Court  of  New  York,  in  People 
V.  Colonan,  81  N.  B.  90,  16  L.  B.  A.  188,  In 
referring  to  tbe  difference  between  corpo- 
ratlom  and  such  associations,  said:  "The 
one  derives  Its  existence  from  the  contract 
of  individuals,  the  other  from  the  sovereignty 
of  the  state."  In  New  Tork  they  have  a  stat- 
ute authorizing  tbe  orgimlKatlon  of  joint- 
stock  associations,  but  it  is  bdd  tbat  such 
associations  as  do  not  poaseHi  or  exercise 
powers  and  privileges  not  possessed  by  in- 
dlvldnals  or  partnemhlps  need  not  be  organ- 
ized mider  tbe  provisions  of  said  statute. 
In  other  words,  tiie  common-law  ri^t  of  in- 
dividuals to  make  contracts  not  Illegal  or  pro- 
hibited by  law  still  remains,  and  has  not  been 
taken  away  by  said  provlsibns.of  tbe  Consti- 
tution. In  Hoedley  v.  County  Oommlssloa- 
ers,  lOS  HaSB.  B19.  the  court  said:  "This  is 
a  volnntary  association  of  indlvidualB,  and 
its  arUdes  of  agreement,  although  they  adopt 
some  vt  tiie  forms  of  managing  ttie  business 
usual  in  corpotattona,  constitute  a  copartner- 
etalpL  *  *  *  It  has  none  of  tbe  special 
attrUmtes  whlcb  b^ng  to  a  corporation  duly 
organized  under  our  lawSL  *  •  •  The 
provision  that  each  member  may  sell  and 
transfer  his  Interest  and  thus  Introduce  a 
new  partner,  tiiough  unusual.  Is  not  inc<m- 
slstent  with  the  contract  of  cf^rtnerstatp." 
In  Warner  v.  Beers,  28  Wei^  (N.  T.),  at  page 
148,  the  court  defines  tbe  difterent  peculiar 
functions  of  these  unincorporated  associ- 
ations, and  designates  tbe  powers  or  privileges 
ot  corporations  not  possosed  by  Individuala 
or  partoersblps.  The  court  tbere  held  that 
transferability  of  shares  is  not  me  of  tbe 
powers  or  privileges  ct  a  corporation  not  pos- 
sessed 1^  tadlvidnolB  OF  partnerships ;  that 
one  of  the  natural  Inddoits  of  a  corpora- 
tion la  to  ane  k  be  sued  in  ItB  corporate  name 


wiOiont  the  neceesity  of  naming  all  or  any 
of  tbe  individuala  compoalug  the  aggregate 
body.  Under  tbe  laws  of  this  state  tbe  as- 
sociation under  ccmsldwatlon  has  not  the  ab- 
solute right  to  be  sued  in  Ite  associate  name, 
while  in  the  complaint  the  Denver  Town- 
site  Company  la  named  In  tbe  titlOr  each  and 
every  of  the  members  composing  that  asao- 
datim  are  also  named  therein,  and  the  suit 
Is  against  them  in  person.  Such  an  asso- 
datkm  may  use  a  common  seal,  and  it  may 
make  by-lawa  by  which  It  shall  be  governed. 
Those  matters  are  not  powers  or  privileges 
at  corporations  not  possessed  by  Indlvlduabi 
or  partuNshlps.  The  court  tlien  bolds  that 
it  Is  the  settled  law  of  Kagland  that  It  may 
be  stipulated  that  death  aball  not  dissolve 
the  partnership.  Under  our  law  the  partners 
may  agree  that  death  shall  not  dissolve  the 
pbrtnUBhlp,  and  such  an  agreement  la  legal 
and  valid.  In  tbe  case  at  bar  tbe  association 
has  a  deBcriptive  name,  but  It  is  not  used 
either  for  tbe  purpose  of  suit  or  conveyan- 
cing. The  title  to  said  hind  was  taken  In  tbe 
name  of  the  trustee,  and  this  suit  la  brought 
dlreetiy  against  the  sto<AboIder8  naming 
thun.  and  not  against  the  association  In 
its  associate  nam&  Its  articles  (tf  asaocl- 
atlon  do  not  state  that  it  la  a  joint-stock 
company,  but  respondente  have  so  alleged  in 
their  complaint  Its  articles  simply  call  It 
an  association.  In  tiie  Wamer*Beers  Cose, 
snpra,  the  court  discusses  the  matter  of  an 
exonption  from  personal  liability  ot  tiie 
shareholders.  The  doctrine  laid  down  In  that 
case  is  In  harmony  wltb  the  doctrine  settled 
by  the  ITnited  States  Supreme  Court  In  tbe 
case  of  Great  Sontlmii  Fireproof  Hotel  Omn- 
paiv  v.  Jones.  20  Sui<  Gt  690,  44  U  Bd. 

holding  tbat  unincorporated  associations, 
even  though  organized  under  the  statutes 
gMng  them  powers  to  use  a  company  name;  - 
In  which  to  ane  and  be  sned,  with  limited 
liability  and  corporate  seals,  are  not  corpo- ' 
rations  but  partnemhlps,  within  the  fMeval 
statutes  prescribing  tiie  jurisdiction  of  ooorta- 
ot  the  United  States. 

The  only  feature  of  tbe  association  onder^ 
ffiscussion  tiiat  is  material  at  tills  time,,  to . 
determine  wbetiKr  It  baa  powers  or  tbe  privi- 
leges of  a  corporation  not  possessed  by  part- 
nerships. Is  the  feature  of  limitation  of 
agency  of  the  members  of  -  the  association. ' 
This  we  have  seen  waB  an  incident  of  associ- 
ations under  the  common  law  resulting  firom 
the  ladc  of  the  rlj^t  of  delectus  persoiue, 
and  not  an  Inddent  of  a  corporation  not 
pmsessed  by  a  partnership,  and  may  be  en- 
forced. A  corporation  cannot  be  formed  by 
private  agreement  between  infflviduals.  The 
franchise  Is  possessed  by  the  state,  knd  even 
tbe  state  cannot  compel  people  to  accept  Ita 
bounty.  JoInt-Bto<A  companies  may  be  form- 
ed without  regard  to  the  statutes,  and  the 
promotors  may  choose  to  proceed  solely  upon 
thdr  common-law  rights  and  responsibilities. 
That  doctrine  is  laid  down  In  People  ex  reL 
VnaOmtm  t.  Coleman,  and  It  is  then  said: 
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"There  is  in  ftfct  no  statute  of  the  state  pro- 
viding for  the  formation  of  Joint-stock  com- 
panies or  limiting  tbeir  organization.  Such 
companies  may  be  said  to  be  recognized  by 
the  acts  which  have  been  referred  to  confer- 
ring privii^ea  upon  them.  In  that  sense  of 
recognition,  they  are  authorized  and  sanc- 
tioned by  these  act&  It  is,  howeTer,  the 
commtm-law  right  of  a  private  association 
which  is  thus  organized,  and,  as  no  limi- 
tation is  Imposed  upon  tbat  right  or  form 
prescribed  tor  its  legal  ^ercise,  it  Is  treat- 
ed as  coextensive  with  the  general  right  to 
contract  lawfully.  ♦  •  •  But  the  Indi- 
viduals so  contracting  may,  if  they  see  fit, 
Ignore  the  statute  and  proceed  strictly  under 
the  contract  and  its  common-law  conditions. 
*  •  •  The  true  test  is  wheOier  the  being 
is  natural  or  artificial.  It  Is  artificial  if 
created  by  statute  or  called  Into  being  by 
compliance  with  statutory  provisions.  It 
is  natural  when  solely  the  creature  of  private 
contract." 

Morawetz  on  Private  Corporations,  vol. 
1  <2d  Ed.)  S  speaking  of  Joint-stock 
companies,  says:  "Their  situation  varies 
greatly,  and  they  may  be  found  of  every  pos- 
sible variety,  from  an  ordinary  copartner- 
ship to  a  corporation  In  the  strictest  sense 
of  the  word.  Their  real  organization  and 
character  must,  In  each  case,  be  determined 
by  reference  to  the  laws  and  articles  of 
agreement  under  which  they  are  formed." 
Such  associations  are  styled  "Joint-stock 
companies."  See  17  Am.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  686  ;  4  Encyc.  of  Law  &  P.  309; 
20  Century  Digest,  1511,1512.  And  are  some- 
times  styled  partnerships,  and  they  are  part- 
nerships In  some  respects,  but  from  partner- 
ships they  differ  in  some  particulars.  In 
ordinary  partnership,  unless  there  is  an 
agreement  to  the  contrary,  the  death  or 
withdrawal  of  a  member  works  a  dissolu- 
tion of  the  finn.  In  Joint-Bto<&  companies, 
however,  the  .death  of  a  member  or  the 
withdrawal  or  transfer  of  Its  interest  does 
not  involve  a  dissolution  of  the  company. 
In  which  company  there  Is  no  delectus  per- 
sona}. 17  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
687,  638.  While  a  JoInt-sto<^  company  is 
A  partnership,  It  la  different  and  attended 
with  different  incidents  and  liabilities  from 
a  partnership  formed  between  a  few  in- 
dlTldnals  to  carry  on  a  business  JoInUy  and 
with  equal  powers  and  without  transfer- 
able sharesu  All  who  liave  dealings  with  a 
joint-stock  company  know  that  the  authority 
to  manage  the  business  Is  conferred  upon 
the  dlrectore,  and  that  a  shareholder,  as 
such,  has  no  power  to  contract  for  the  com- 
pany, and  for  this  purpose  it  la  wholly  im- 
material whether  the  company  Is  incorpor- 
ated or  unincorporated.  In  4  Cyc.  310, 
It  Is  stated:  "In  the  absence  of  authority 
specially  conferred,  a  single  member  bas 
no  power  to  bind  the  association."  And, 
at  page  308,  it  is  said :  "The  powers  and 
authority  of  U)e  officeni  ot  an  assoclatiou 


are  generally  regtilated  hy  the  craistitatlaii 
and  by-laws.  *  «  •  Where  the  offices 
act  under  special  or  limited  powers,  their 
action  must  be  In  strict  conforml^  there- 
with, or  the  association  will  not  be  ,bound 
thereby."  See  Sullivan  v.  Campbell.'  2  N. 
T.  Super.  Ct  295.  In  McConnell  v.  Denver, 
35  Cal.  865,  05  Am.  Dec.  107,  it  Is  held  that 
an  "unincorporated  ditch  company  •  •  • 
differs  from  ordinary  commercial  partner- 
ship, and  that  a  manager  of  such  company 
bas  no  power  or  authority  to  L.nd  the  com- 
pany with  his  contracts,  unless  duly  author- 
ized." In  Willis  V.  Qrein^  (Tex.  Civ.  App.) 
26  S.  W.  858,  it  was  held  that,  where  an 
unincorporated  Joint-stock  company,  deal- 
ing in  lands,  vests  the  title  In  three  direct- 
ors and  empowers  them  to  make  convey- 
ances "subject  to  directions  of  the  stock- 
holders," the  president  or  secretary  have  no 
power  to  contract  with  real  estate  agents 
for  the  sale  of  land,  and  the  association  Is 
not  bound  thereby,  unless  It  has  authorized 
the  contract  or  ratified  the  same.  In  that 
opinion  it  is  said:  "Joint  stock  companies 
aregenemllyheldtobe  no  more  than  ordinary 
partnerships,  but  there  are  distinctions 
which  must  be  observed.  In  ordinary  part- 
nerslilps  any  member  may  bind  the  firm  by 
his  acts  in  the  course  of  his  business,  but 
in  a  Joint-stock  company  the  management 
of  the  affairs  of  the  company  may  be 
intrusted  to  the  officers  or  trustees.  11  Am. 
&  Eng.  Enc  of  Law,  p.  1038,  note  1.  •  •  • 
The  association,  however,  had  the  power 
to  make  the  contract  sued  on  and  to  confer 
the  authority  upon  its  president  and  secre- 
tary, but  it  is  not  shown  that  It  ever  did 
so."  On  rehearing  the  court  said :  "It  was 
such  as  the  president  and  secretary  had  no 
authority  to  make.  There  Is  no  evident 
to  show  that  the  contract  was  ratified  by 
the  directors."  In  the  Apjpeal  of  the  Mer- 
chants' Fund  Association  (Pa.)  20  Ati. 
527,  9  L.  B.  A.  421,  20  Am.  St  Bep.  S94. 
Mr.  Justice  Williams,  In  setting  forth  some 
of  the  characteristics  of  such  an  associa- 
tion, said:  "First,  what  Is  the  I^al  status 
of  the  company?  Second,  what  Is  the  re- 
lation of  the  stockholders  to  the  company? 
•  ♦  *  The  relation  of  the  stockholders 
to  the  company  Is  also  settled  lai^y  by 
the  articles  of  agreement.  They  contribute 
the  capital,  select  the  trustees  who  are  to 
use  and  Invest  1^  and  are  entitled  to  a  dis- 
tributive share  of  the  profits  made  in  the 
business.  •  •  *  They  have,  however, 
no  power  to  use  the  mon^  of  the  company, 
to  interfere  witb  Its  business,  or  to  bind  It 
In  any  mann^.  This  power  they  have 
voluntarily  surrendered  and  committed  to 
the  trustees  selected  by  them  as  the  agents 
and  representatives  of  the  company,  so  that 
the  firm  or  company  speaks  not  through 
its  members  as  such,  but  through  Its  trus- 
tees. •  •  •  The  Interest  of  each  mem- 
ber was  therefore  an  Interest  In  the  profits 
made.  He  bad  no  title  to  tb(^  land,  bought 
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by  the  trnatees  of  the  company  as  a  traant 
In  common  or  otherwise,  and  could  neither 
convey  nor  Incumber  It.  •  •  *  The  com- 
pany was  not  dissolved  by  Oliver's  death,  and 
has  not  yet  been  dissolved.  •  •  *  The 
relation  between  It  and  the  holders  of  Its 
stock  Is  therefore  the  same  since  OllTor's 
death  aa  before."  It  Is  stated  in  17  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  638,  as  follows: 
"All  who  have  dealings  with  a  Joint  stock 
company  know  tiiat  the  authority  to  manage 
the  business  is  conferred  npon  the  directors, 
and  that  the  shareholders,  as  such,  have  no 
power  to  contract  for  the  company."  In  or- 
dinary partnerships,  every  partner's  power 
to  contract  Is  coextensive  for  the  purpose  of 
the  company,  but  In 'Joint-stock-  companies, 
where  the  Interest  of  the  membera  is  repre- 
sented by  transfttable  shares,  it  Is  well  set- 
tled that  a  shareholder  is  not  necessarily  an 
agent  of  the  company,  and  that  their  official 
jMJsitlon  In  the  company  indicates  such  pow- 
ers only  as  Are  defined  and  granted  in  the 
articles  of  association,  or  as  may  be  given  by 
resolution  of  the  shareholders  or  directors. 

Counsel  for  respondent  have  dted  a  large 
number  of  authorities  npon  the  questl<m  of 
what  constitutes  a  partnership.  We  do  not 
take  issue  with  counsel  as  to  the  doctrine  of 
those  authorities.  There  are  varied  degrees 
of  authority  of  partners  to  bind  the  partner- 
isdilp  In  the  various  kinds  of  partnerships.  In 
a  commercial  or  trading  partnership,  such 
as  «igage  in  trading  in  merchandise  or  in 
flnandal  operations,  every  partner  has  power 
to  execute  such  negotlnblf  paper  as  is  used 
In  such  partnerslilp.  In  a  nontradtng  part- 
nership, however,  such  as  a  law  firm  or  real 
estate  or  mining  partnership,  the  members 
have  not  generally  the  power  to  execute 
n^tiable'  paper.  In  Jofntstoc^  companies 
the  shareholders  have  no  powers  as  agents', 
unless  such  powers  are  granted  either  ex- 
pressly or  by  implication,  or  1^  acquiescence 
of  such  shareholders  or  association.  In  mj 
ylew  of  this  matter,  said  section  12  of  the 
articles  of  association  stands  in  no  higher 
light  as  far  as  the  extent  of  the  powe^  is 
<^cemed  than  a  power  of  attorney  defin- 
ing the  powers  of  the  secretary.  It  is  in 
fact  a  grant  of  power  defining  Ibe  authority 
of  the  secretary  in  making  sales  of  said  real 
estate.  It  seems  to  be  a  well-settled  rale 
that  the  provisions  of  the  articles  granting 
such  powers  shoald  be  strictly  construed.  1 
Am.  &  Bng.  £kicy.  of  hnw  (2d  Ed.)  999. 
In  cases  of  this  kind  grants  of  power  are 
hot  all  the  same,  ajid,  when  it  comes  to  a 
construction  of  them',  each  must  be  construed 
according  to  the  language  of  the  particular 
power  granted,  and,  wherever  the  power 
granted  Is  sufficiently  broad  to  authorize 
the  trustee  or  agent  to  appoint  snbagents, 
of  course  tli^'  may '  do  sa  In  this  case 
that  fower  is  reserved  to  the  shareholdera 
in  meeting  assembled,  except  In  so  far  as 
they  have  in  the  articles  of  association 
Ktanted  specific  suthori^  to  the  seoietary.  | 


By  the  provisions  of  said  section  12,  they 
granted  authority  to  the  secretary,  subject, 
howevOT,  to  their  direction  to  make  sales; 
hut  there  is  no  Implication  that  he  should 
have  authority  to  delegate  the  power  to 
make  sales.  It  is  provided  la  said  section 
12  that  purchasers  are  relieved  from  in- 
quiry concerning  the  application  of  the  pur- 
chase money  or  to  any  directions  of  the 
shareholders  or  as  to  the  tjualificatlous  of 
the  secretary.  This  is  equivalent  to  a  deo 
laration  that  all  other  persons  must  inquir* 
as  to  bis  authority. 

In  volume  1  (2d  Ed.)  Warvelle  on  Vendors, 
8  63.  the  author,  in  dlacossing  syndicates  and 
JoInt-sto<^  companies,  among  other  things, 
says :  "As  a  general  pn^wsitlon,  such  associ- 
ations may  be  classed  as  partnerships,  and 
to  them  any  of  the  genratil  prim^plea  of  part- 
nraship  are  folly  ai^cable.  The  articles 
of  assotdatlon  will,  of  coarse,  go  far  to  do* 
termine  the  character  which  the  members 
sustain  both  toward  each  other  end  to  the 
public,  but  where,  as  is  gaierally  the  case,  the 
capital  is  contributed  on  the  basis  of  a  sped'- 
flc  sum  for  eech  share  In  the  caiterprlse.  the 
lands  purchased  being  held  and  managed  tor 
the  Joint  account  by  the  trustee,  and  the  inr 
terest  of  the  inembers  of  the  shareholders 
is  limited  to  a  participation  In.wliaterer 
profits  may  be-  reaUzed  on.. the  ctAipany^ 
ventures,  the  shares  «r6 .  simply  personal 
property.  As  a  rule  the  holders  of  such 
sliares  have  no  estat^  tn'Oir  'title  to.tlifr  laiUI 
purchased  by  thb  Irostoe.  as  tenants  In  com- 
mon or  otlmwis^  ant  they  can  neittier  ooik- 
vey  nor  faicamber  It**-  The  Dcover  Townstte 
Company  Is  eiidi  an  assoolatlint  as  the  au- 
thor there  refers  to^  and  the  death  of  one  of 
the  shareholders  (the  vice  preMdeot,  B^ojar 
ffiln  F.  Morris)  dfd  liot  terminate  the  part: 
nershlp  or  (»Bociatipn.  It  la  eOearly  redoc- 
nized  by  the  bluest  courts  of  sofany  of  the 
states  and  law  text-writers  thitt,  wMle  some 
of  the  principles  of  partnership  may  apply  to 
such  associations,  they  cannot,  from  tiie  very 
nature  of  the  organization  of  suoh  aSaoda- 
tlons,  be  entirety  controlled  by  the  legal 
rules  and  prlndples  that  control  ordinary 
partnersblpis.  I  conclude,  therefore^  under 
the  law  and  said  articles  of  assodatlan,  a 
shareholder  or  officer  of  said  association  hM 
no  power  or  authority  In  regard  to  the  sate  of 
the  land  belonging  thereto,  exc^  that  grants 
ed  by  the  artldes  of  association  or  by  resolo- 
tion  of  the  shareholders.  By  the  provisions 
of  said  section  12  of  the  arddes  of  assoda^ 
tion,  the  secretary  was  prohibited  from  inr 
curring  any  Indebtedness  whldi  should  exceed 
$600.  If  he  did  to  fact  list  said  property 
with  the  respondents,  and  th^  procured  a 
purchaser,  he  incurred  an  IndebteAuBB  of 
more  than  $2,000.  I  therefore  otmdnds  ihat 
the  Denver  Townsite  Compaiqr  was  a  par^ 
nershlp  governed  and  oontrollod,  so  far  as 
the  powers  and  rights  of  the  sliardiiQlderB  art 
concerned,  by  its  artic^  of '  association,  and 
that  the  said'  Morris  as  Tloe  pretidenV  or  tlio 
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said  Sdilelcher  u  secretary,  bad  not  the 
anUiorlty  or  poWer,  under  said  articles,  to 
list  the  association's  lands  for  sale  witta  the 
re^mndraita. 

The  next  question  that  we  shall  consider 
is  whether  the  Denver  Townslte  Company 
listed  said  land  with  the  respondents  for  &&]& 
It  Is  alleged  In  the  complaint  that  atunt  the 
nlonth  of  May.  1002,  the  defendants,  acting 
1^  and  through  their  rice  iHresldent,  Benja- 
mbi  ff.  Uorria,  in  the  absence  of  their  presi- 
dent, Henry  Donfaam,  and  acting  by  and 
through  their  secretary,  Robert  Sdilelcher, 
listed  with  the  plaintiffs  satd  lends  and  prem- 
ises Cor  sale,  and  «uployed  plaintiffs  to  pro- 
cure a  purchaser  thwefor  at  a  sum  sufficient 
to  pay  plaintiffs  S  per  cent  commission,  end 
net  the  defendants  ¥17.50  per  acre^  reserving 
the  crops  thereon,  and  that  the  plalntilCs 
accepted  said  employmrait  and  altered  iqion 
the  dlscha^  of  their  duties.  It  does  not 
clearly  ai^iear  from  the  evldrace  Just  what 
B.  F.  Morris  did  In  attempting  to  list  said 
land  with  the  respondents.  It  appears  that 
tSiere  had  been  some  correspondence  betweoi 
the  respondents  and  said  Morris,  but  the  same 
is  not  contained  In  the  record.  However,  it 
appears  tliat  reqwndrats  wrote  a  letter  to 
said  Morris  dated  May  21. 1902,  and  that  the 
appellant,  SchlelcheTi  answered  that  letter, 
which  is  as  foltows:  "Lewiston,  Idaho,  May 
25,  1002.  Messrs.  Spotswood  &  Veatch,  Mos- 
cow—Gentlemen;  In  reply  to  yours  of  the 
21st  inst  to  B.  F.  Morris,  would  state  that  we 
have  some  2.100  acres  of  the  land  around 
Denver  in  cultivation,  about  equally  divided 
between  wheat  and  Imrl^.  A  purchaser 
conld  not  get  possession  before  next  fall, 
afto*  harvest  is  removed,  nor  would  we 
except  to  give  him  any  part  of  the  crop  of  this 
year.  The  terms  would  be  f  17.50  per  acre, 
net  to  as.  Including  the  part  of  which  tewn 
lots  have  been,  as  a  full  100  acres,  or  not 
taking  that  160  at  all,  as  purchaser  might 
prefer.  I  am  aware  that  Mr.  M.  let  you 
understand  that  your  6  per  cent,  commission 
would  come  ont  of  the  917^,  which  I  also 
was  willing  to  do,  but  Messrs.  T.  &  S.  are 
not  anxious  to  let  go  at  all,  and  state  that 
unless  they  can  get  $17^  clear  of  commis- 
sion, they  will  not  consent  to  a  sale.  Terms 
of  payment  could  be  arrai^ed  to  some  extent 
to  suit  purchaser's  convenience,  but  should 
require  one-half  of  price  down.  Tours  truly, 
R.  Schleicher."  It  appears  from  that  letter 
that  Morris  had  let  respondents  understand 
that  they  should  have  5  per  cent  commission, 
provided  they  procured  a  purchaser  at  $17.50 
per  acre,  and  that  the  secretary  was  agree- 
able thereto.  But  two  of  the  respondents 
would  not  consent  to  that  arrangement,  and 
Insisted  on  $17.50  per  acre  net  Respondente 
did  not  reply  to  Schleicher's  letter  of  May 
25, 1902,  and  did  not  signify  In  any  way  their 
acceptance  of  the  proposition  stated  In  that 
letter,  unless  It  be  the  letter  of  Introduction 
of  MulhaU  to  Morris  dated  May  31.  1902, 
hereinafter  quoted.  Ooncedlng  that  said  acts 


of  Morris  and  Schldcher  amounted  to  a. 
listing  of  said  land  for  sale  wlt3i  reevondents, 
the  que8ti<Hi  arises  whether  th^  had  tbe 
authority  to  list  it  Hie  minutes  of  the  ap- 
pellant association  are  contained  In  the  rec- 
ord, and  no  resolution  is  found  tltereln  which 
autiiorizes  Morris  or  Schleicher  to  so  list 
said  land.  Then  did  the  ai^ilant  associa- 
tion ratify  such  listing?  We  find  no  evt* 
dence  whatever  in  the  transcript  even  taiding 
to  show  that  they  did  so. 

Counsel  for  respondents  has  taken  two 
positions  In  this  case:  First  that  said 
association  is  a  general  partnerahip ;  second, 
that  it  Is  a  coiporatton  exercising  and  possess- 
ing powers  and  privii^es  not  possessed  by 
partnership.  It  is  clear  to  us,  under  our  law. 
that  It  Is  a  partnership,  but  not  a  general 
xmrtnershlp  wherein  each  of  the  partners 
has  plenary  power  to  sell  and  otherwise  dis- 
I>ose  of  the  property  of  tbe  assodatton  or 
purchase  other  land,  or  create  Indebtedness 
beyond  that  provided  for  in  the  articles. 
Under  tbe  Constitution  and  laws  of  this 
state,  there  is  notbing  prohibiting  individuals 
from  enterbig  into  such  a  cimtract  as  said 
asBociatI<m  entered  Into.  While  the  Legia- 
lature,  no  doubt  has  the  power  to  prohibit 
such  an  agreement,  it  has  not  done  so,  and, 
as  heretofore  shown  under  the  oonunon  law. 
Individuals  may  l^aliy  enter  into  sudi  a 
contract  Therefore  such  contracts  are  legaL 
I  therefore  bold  that  said  confmct  of  assod- 
ation  was  a  valid  and  binding  contract  It 
is  nowhere  allied  or  shown  that  tbe  plain- 
tiffs were  misled  In  any  way  in  said  matter. 
Th^  knew  of  th'e  agreement  between  the 
appellants,  and  that  under  the  temu  of  said 
agreement  tbe  Individual  members  of  said 
Msoclatlon  had  no  power  or  authority  to  list 
said  land  with  them  for  sale.  The  complaint 
does  not  allege  that  respondents  were  misled 
or  deceived  into  believing  that  said  assoda- 
tlou  was  a  general  partnershli^  and  that  the 
shareholders  bad  the  powers  of  agency  pos- 
sessed by  partners  In  a  general  partnersh^ 
This  disposes  of  the  case.  But  it  is  contended 
by  counsel  that  respondents  procured  a  pur- 
chaser, and  1  shall  consider  that  question. 

After  Schleicher  had  written  said  letter 
of  May  ^tb,  nothing  further  was  written, 
said,  or  done  In  r^ard  to  the  matter,  so  far 
as  the  record  shows,  until  May  31, 1902,  wboi 
In  the  morning  of  that  day  William  Mulhall 
of  Sioux  City,  Iowa,  went  to  the  office  of 
respondents  In  the  city  of  Moscow,  Idaho,  and 
they  gave  him  the  following  letter:  "Moscow, 
Idaho.  May  31,  1902.  Hon.  B.  F.  Morrlat 
Lewistown,  Idaho— Dear  Sir:  "This  will  In- 
troduce Mr.  Wm.  Mulhall,  of  Sioux  City, 
Iowa,  who  is  on  his  woy  to  Denver  for  the 
purpose  of  examining  the  company's  prop^ty 
with  a  view  of  purchasing  and  locating  a 
colony.  We  have  also  given  him  a  descrip- 
tion of  two  other  pieces  of  land,  your  Na 
35  and  No.  36.  You  know  these  lands  better 
than  we  da  so  you  will  please  go  into  de- 
tails with  him,  and  teU  him  all  about  the 
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Camas  Prairie  country.  If  he  Ib  pleased  with 
the  country  and  price  Is  satisfactory,  he  will 
tfant  to  buy  considerable  more  land  than  that 
owned  by  the  oomDany.  Show  him'  every- 
thlng  you  have.  Any  attention  shown  Mr. 
Mulhall  shall  be  appreciated  by  yours  truly. 
SpotBwood  &  Yeatch."  It  wUl  be  necessary 
to  go  back  a  little  and  show  the  facts 
and  clrcumstAnces  that  caused  Uulball  to 
come  to  Idaho  and  call  on  respondents  at 
the  time  they  gave  him  said  letter.  Mulhall 
was  engaged  In  the  real  estate  business  at 
Sioux  City,  Iowa,  and  in  April,  1902,  he  re- 
ceired  a  letter  from  said  B.  F.  Morris  that 
contained  a  printed  list  of  44  different  tracts 
of  land  that  said  MorrUt  was  advertising 
for  sale,  which  tracts  were  numbered  from 
1  to  44,  Inclusire.  In  said  printed  list  sent 
to  Mulhall  the  tracts  numbered  84,  35,  88, 
and  87  were  inclosed  with  Ink  pen  marks. 
Number  84  was  the  2,720.80  acres  referred 
to  in  this  suit,  and  No.  87  was  2,700  acres  of 
land  near  Pomeroy,  state  of  Washington. 
That  advertisement  No.  34  is  as  follows: 
"No.  34:  2.720.80  acres  In  compact  body,  fine 
black  loam,  buncb  grass  land.  In  center  of 
Camas  Pratarle;  town  of  76  Inhabitants, 
church,  stores,  roller  mill,  postofflce  and 
shops;  fine  four  room  achoolboose  near  cen- 
ter of  the  tract;  *  •  *  ft  is  ten  miles 
from  Orangerille  and  ten  miles  from  Cotton- 
wood on  main  stage  road,  16  miles  from 
terminus  of  railroad.  •  *  •  Price  $20.00 
per  acre."  The  letter  from  Morris  and  said 
list  first  called  Mulball's  attention  to  said 
land.  William  Mulhall  testified  as  foUows: 
*'No.  sir;  I  had  no  communication  from 
Mews.  Spotswood  ft  Yeatch.  either  OTal 
or  written,  at  any  time,  calling  my  attention 
to  tills  2,720  acres  of  Denver  Townsite  prop- 
erty before  I  received  that  commoulcatlcm 
from  B.  F.  Morris.  I  had  not  even  teen  any 
•dvertlsemait  of  tills  Denver  Townsite  prop- 
erty  of  any  kind  prior  to  the  time  I  received 
this  real  estate  drcnlar  from  Benjamin  F. 
Morris,  deceased.  The  ^720  and  a  fractl<m 
floes  of  land  described  In  this  B.  F.  Aforris 
real  estate  circular  answers  the  description 
of  the  Denver  Townsite  property  which  I 
twnght;  •  •  •  I  left  SloQz  Otty,  Iowa, 
and  came  west  to  look  at  this  property  <n 
w  about  the  first  Tuesday  In  May.  IWB.  Tba 
main  object  of  xaj  trip  west  at  that  time  was 
to  see  this  land^the  Denvw  land.  I  met 
Messrs.  Spotswood  ft  Yeatch  about  the  last 
of  May*  1902,  when  I  was  comlnc  to  this  part 
of  the  country  to  see  these  Camas  Prairie 
lands,  and  on  my  road  here  I  came  by  the 
way  of  Oolfax  and  Moscow,  and  then  here. 
Attee  arriving  at  CoUax  I  fonnd  I  had  to 
wait  there  tot  several  hours.  That  same 
evenli^  I  arrived  at  Moscow,  stayed  there 
all  night  and  on  the  following  day  I  bed  to 
wait  until  noon  or  a  little  after  to  get  a 
train  here.  While  in  Moscow  I  happened 
Into  th^r  office,  made  some  inquiry  about  the 
Denver  land  and  the  country  la  general,  and 
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that  is  the  first  time  that  they  have  said 
a  thing  about  thcwe  lands,  and  he  sug- 
gested giving  me  a  letter  of  Introduction 
to  Mr.  Morris,  and  so  I  took  the  letter.  That 
Is  the  letter  that  has  been  referred  to  here  as 
the  letter  of  Introduction  of  myself  from 
Spotswood  &  Veatch  to  Mr.  Morris.  Q.  And 
your  main  object  in  coming  west  was  to  see 
the  lands  here  In  Idaho  was  It?  A.  Yes, 
sir.  Q.  Why  didn't  you  go  out  to  see  the 
2,700  acres  over  close  to  Pomeroy?  A.  I 
could  answer  that  by  going  into  a  little  de- 
talL  •  •  •  When  1  arrived  at  Pendleton 
I  visited  a  friend  there,  a  farmer  who  had 
been  In  Camas  Prairie  shortly  before  that, 
and  he  encouraged  me  to  go  on  to  that 
country,  and  said  It  was  the  best  country. 
The  d^ription  of  the  soil  Is  what  gave  me 
the  preference." 

The  2,700  acrra  of  land  dose  to  Pomeroy 
above  referred  to  was  a  tract  of  land  adver- 
tised for  sale  as  No.  87  of  the  circular  sent 
to  Mulhall  by  B.  F.  Morris.  It  seems  that  the 
said  Morris  had  that  tract  of  land  listed  with 
him  for  sale.  Mulhall  further  testified  that 
he  had  an  uncle  living  near  Moscow  whom  he 
had  lost  track  of,  and  when  he  arrived  there 
he  endeavored  to  locate  him,  and  his  landlord 
at  the  hotel  referred  him  to  a  gentleman 
sitting  in  the  office  by  the  name  of  McGowen. 
McGowen  could  give  him  no  Information  In 
regard  to  his  uncle,  but  Informed  Mulhall 
that  the  respondents,  the  firm  of  Spotswood 
&  Yeatch,  were  well  acquainted  thete,  and 
they  probably  could  give  him  some  infor- 
mation about  his  uncle.  During  that  con- 
versation he  Informed  McGowen  whwe  he 
was  from  and  where  he  was  going,  and  talk- 
ed to  bim  in  regard  to  the  Camas  Prairie 
country.  McGowen  Informed  witness  that  he 
would  go  with  him  the  followiiv  nwmlug 
to  the  office  of  respondents,  and  on  the 
following  forenoon,  while  witness  was  visit- 
ing with  a  party  of  acquaintances  from  Iowa 
who  had  Just  returned  from  a  trip  to  the 
Camaa  Prairie  oounti?.  HcGowen  came  np 
and  asked  witness  to  go  to  the  office  of  Spots- 
wood  ft  Yeateb  with  him.  He  tiiweiqpon  went 
and  was  introduced  to  Spotswood  ft  Yeatch. 
and  they  introduced  wltmss  to  some  old 
gentleman  there  who  was  an  old  timw  with 
whom  he  talked  about  the  eoantry  and  about 
his  uncle,  and  it  appears  that  be  also  talk- 
ed to  Spotswood  ft  Yeatch  In  regard  to  the 
Camas  Prairie  country.  Witness  Informed 
tbem  (tf  his  mission  there,  and  th^  stated 
to  blm  that  Mr.  B.  F.  Morris  was  en  old  ac- 
quaintance of  theirs,  an  old  associate,  and  a 
very  reliable  man  to  deal  with,  and  spoke 
very  highly  of  blm.  and  stated  to  Mul- 
hall that  tb^  would  give  him  a  letter  of  in- 
troduction to  Morris,  and  thereupon  they  pre- 
pared the  letter,  wtalch  Is  the  letter  above  set 
forth,  dated  May  31»  10^  Mulhall  on  that 
day  proceeded  to  Lewlston,  and  there  met 
Mr.  Morris  and  handed  him  the  said  letter 
of  introductlim.   On  cross-examination,  the 


Digitized  by  Google 


1106  85  PACIFIC  BBFOBTBB. 


witness  testlfled  as  follows:  *'Q.  •  •  • 
Then  why  did  yon  get  a  letter  €f  Introdnc- 
tton  from  Spotawood  to  Morris  when  yoa 
claim  yon  dldnt  know  Spotswood?  A.  Why, 
he  volimteoed  the  letter.  Q.  What  was  the 
coDTersatlon  that  led  up  to  his  living  yon 
the  letter  of  introduction?  A.  Inquiries 
which  I  made  abont  the  country.  *  *  ■ 
You  understand  -I  was  comiog  out  bora  to 
see  the  eonntry  and  wanted  to  learn  all  I 
could.  I  might  hare  a^ced  a  hundred  que»- 
tlons  or  mora  I  couldnt  recollect  them  at 
this  time.  Q.  7ou  don't  deny  that  he  dldnt 
draw  your  attention  to  these  lands?  A.  I 
think  I  drew  his  attention  to  the  lands.  Q. 
Then,  Mr.  Mnlhall,  If  you  wen  coming  to 
Lewis  ton  to  see  Mr.  Morris,  what  did  you 
ever  dellrer  that  letter  to  him  for?  A. 
Why,  I  delfvend  It  as  a  matter  of  courtesy  to 
Spotswood  &  Veatch.  I  would  not  Intention- 
ally promise  a  man  to  do  a  thing  and  not 
do  if 

After  Mulhall  delivered  said  letter  of  In- 
troduction to  Morris,  he  had  an  Interview 
with  him  at  which  appellant  Schleicher  was 
present,  and  It  appears  at  that  Interview 
Morris  offered  the  said  lands  to  Mulhall  for 
$17.00  per  acre,  reserving  that  year's  crops. 
That  Interview  with  Morris  occurred  on  the 
evening  of  the  Slst  of  May,  or  Ist  day  of 
June,  1902,  and  Mulhall  proceeded  to  Camas 
Prairie  to  examine  said  tract  of  land.  It  Is 
also  shown  that  B.  F.  Morris  was  taken  sud- 
denly Bick  %nd  died  on  the  4th  of  June,  1902. 
After  examining  the  land,  Mnlhall  returned 
to  Lewiston  and  had  further  negotiations 
with  the  respondent  Schleicher.  Trho  was 
the  secretary  of  the  said  association,  and 
made  him  an  offer  of  abont  $40,000  for  the 
land,  which  was  declined-  Thereafter  Mul- 
hall left  Lewiston  on  his  way  home  by  the 
way  of  Portland,  and  when  he  arrived  at 
The  Dalles  he  called  said  Schleicher  up  by 
'phone  and  Inquired  of  him  what  their  de- 
cision was  In  regard  to  his  offer  for  the  land. 
Schleicher  replied  that  they  declined  it 
Nothing  further  was  done  In  regard  to  the 
matter  until  July  8th,  when  Mulhall  wrote 
the  following  letter  to  the  respondents : 
"Sioux  City,  Iowa,  July  8,  1902.  Spotswood 
&  Veatch,  Moscow,  Idaho — Dear  Sirs:  In 
compliance  with  your  request  when  at  your 
office,  I  desire  to  say  that  I  did  not  make  a 
deal  with  Mr.  Morris  for  the  land  at  Denver. 
In  fact,  I  had  arranged  with  him  to  go  and 
see  the  land,  but  he  was  suddenly  taken 
sick,  and  died  In  a  day  or  two.  However,  I 
saw  the  land  during  my  stay  In  that  neigh- 
borhood, and  while  there  apears  to  be  some 
very  good  lands  In  the  tract,  yet  I  fully  be- 
lieve there  Is  three  hnudred  acres  practically 
worthless.  If  the  same  could  be  obtained  at 
about  $12.50  per  acre,  I  think  I  would  pur- 
chase it  There  are  plenty  of  other  lands 
in  smaller  tracts  in  that  neighborhood  that 
could  he  had  at  that  price.  I  expect  to  re- 
turn to  Oregon  some  time  during  this  month. 
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with  a  partT  of  land  ctatomws,  and  aXter* 
getting  through  with  thmn,  I        to  return, 
hy  the  way  of  Moacow,  at  which  tlnne  Z 
would  like  to  purchase  some  land,  timef  or« 
would  be  glaO.  to  receive  deBCripUon  ADd 
prices  of  your  best  bargains.  Tours  wery 
truly,  WlUlam  MulbaU."  The  taqiondOTtB* 
r^ly  to  said  letto:  is  as  follows:  "SCoa- 
cow,  Idaho,  July  14,  1902.  WUUem  Mulhall, 
Esq.,  Slonx  (Ais,  low*— Dear  Sir:  We  «ire 
In  recdpt  of  your  favor  of  the  8tli  Inst  Ttxe 
2,720  acres,  including  the  Denver  Townslte, 
cannot  be  bou^t  tm  a  less  price  tiian  we 
made  yon  whea  here.  We  are  well  acqxuiiiit- 

.  ed  with  every  acre  ot  tills  land,  and  know 
yon  are  way  off  when  yon  think  tiiere  are 

:  300  acres  ot  it  practically  worthless.  12& 
to  160  acres  might  be  io  classed,  but  tbat 
carries  a  stream  of  water  wtalch  adds  rery 
much  to  Hm  value  of  the  balance  of  the  land- 
We  have  very  little  low  priced  land  In  this 
county  tbat  la  good.  We  bave  sidd  an  enar- 
mous  amount  of  land  rince  yon  wore  hetew 
and  tiie  prices  are  steadily  advancfa^.  If 
you  come  thla  way  on  your  return  ttom  Ore- 
gon we  win  be  glad  to  show  yon  what  we 
have^  Yours  truly,  Spotswood  &  VeatdL" 
Mulhall  returned  to  Idaho  in  the  fore  part 
of  Angost  1902,  and  again  went  out  and 
examined  the  land.  On  hta  second  trip  be 
had  anothn  interview  with  ScbMcber,  and 
he  priced  said  lands  to  him  at  that  time  at 
$20  per  acre,  and  after  some  n^tlatlons 
he  sold  the  lands  to  Mulball  for  $46,240; 
that  being  a  little  less  than  $17  per  acre. 
$5,000  of  the  purchase  price  was  paid  In 
cash,  and  $11,240  thereof  was  to  be  paid  on 
the  Ist  day  of  March,  1903,  and  the  balance 
of  $30,000  was  to  be  paid  on  or  before  ttiree 
years  from  August  15,  1002.  with  interest  on 
deferred  payments  at  the  rate  of  8  per  cent, 
per  aimum.   Mulball  had  not  seen  either  of 
the  respondents  from  the  time  he  met  them 
In  Moscow  on  May  81,  1902,  until  some  time 
after  the  sale  was  made  on  the  15th  of  Au- 
gust, 1902.   MnlhaU  testified  that  he  was 
never  ready  or  willing  to  pay  $17J50  per  acre  , 
for  said  lands,  and,  as  the  evidence  shows, 
that  the  appellants  had  not  offered  the  land 
to  him  for  less  than  $17.60  per  acre  until  the 
15th  of  August,  when  he  declined  to  give 
them  to  exceed  $17  per  acre,  and  they  ac^ 
cepted  that  offer.  These  facts  show  that  the 
appellants  received  for  said  land  every  dol- 
lar that  Mulhall  would  pay  therefor— was 
ready  and  willing  to  pay  therefor.   It  must 
be  bonie  in  mind  here  that  It  is  alleged  In 
the  complaint  and  admitted  that,  if  tbe 
land  was  listed  at  all  with  the  respondentia 
it  was  listed  as  follows :   Tbe  appellants 
were  to  receive  a  net  of  $17.50  per  acre  for 
the  land  and  reserve  the  crops  growing;  on 
tbe  lands  in  the  year  1902.   It  is  alleged  In 
the  complaint,  and  contMided  by  counsel 
for  respondents,  that  they  had  procured  i 
purchaser  for  said  land  on  the  terms  last 
stated,  but  the  evldoice  Is  clearly  agtiiut 
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tbat  contention.  Tbtt  erldence  Bhows  that 
Mulball  WW  neter  ready  or  willing  to  pay 
to  exceed  fl7  per  acre  fiir  aaid  land.  Caor 
ceding  for  tbe  purposes  of  this  can  that  said 
landfl  were  listed  tar  sale  with  the  respond- 
ents by  appellants,  respondents  failed  to 
show  that  they  had  procured  a  pnrdiasar 
•who  was  ready  and  willing  to  pay  flie  list 
price  for  said  land.  There  Is  notlilng  in  tbe 
record  showing,  or  tending  to  show,  tbat 
tbe  appellants  have  in  any  manav  att^pt- 
eA  to  orerreacb  or  beat  the  respondents  oat 
of  any  oommlsslcHas  tbat  tb^  wore  entitled 
to  recdve  because  of  their  procorlng  a  pnr- 
diaser  tor  said  lands.  In  tact,  tbe  evidence 
allows  -that  B.  F.  Mwrls  was  a  real  estete 
agent  bimoelf;  that  he  adTortised  largely 
and  sent  prtaited  lists  of  the  lands  that  be 
had  for  sale  over  the  country ;  and  that  he 
seat  one  of  these  lists  to  Mnlhall,  tbe  pur- 
chaser, and  that  that  advertisement  first 
called  Mulhairs  attention  to  the  land.  Mnl- 
ball  did  not  know  of  Spottswood  &  Yeateh 
until  he  had  reached  Moscow,  Idaho,  on  bis 
way  to  examine  said  lands,  and  there  acd- 
dentally  met  them.  On  making  Inquiry  for 
an  uncle  that  he  had  lost  trace  of,  be  was 
referred  to  the  respondents  as  old  residents, 
and.  having  a  wide  acquaintance  in  and 
abont  Moscow,  he  Informed  them  of  tbe  pur* 
pose  of  bis  visit  to' Idaho,  and  they  gave  him 
a  letter  of  introduction  to  B.  P.  Morris. 
Under  that  state  of  facts  It  is  clear  that  they 
did  not  call  MulhaH's  attention  to  this  land, 
but  tbat  B.  F.  Morris  did  so. 

It  is  contended  by  coonsel  for  appellant 
that  it  was  tbe  letter  of  July  14th  tbat  made 
Hulhall  "ready  and  willing"  to  pay  for  said 
land  the  list  price,  to  wit,  $17.60  [ler  acre, 
reserving  that  year's  crops  and  S  per  cent, 
commission  for  the  respondents.  I  cannot 
agree  with  counsel  on  tbat  point  Tbe  diffi- 
culty la  tbe  uncontradicted  evidence  showS: 
that  he  was  not  ready  and  willing  to  pay 
said  price,  or  that  they  Induced  him  to  pur- 
chase said  land.  Tbe  record  shows  that  tbe 
respondents  are  keen,  shrewd  business  men, 
and  that  they  procured  the  very  largest  price 
tbat  It  was  posdble  to  procure  from  said 
Mulball  for  said  lands.  The  respondents  cer- 
tainly bad  confidence  in  tbe  business  ability 
of  the  appellants,  as  tb^  paid  no  attention 
whatever  to  Mulball  after  giving  bim  the 
letter  of  Introduction  to  Morris  dated  May 
31, 1902,  until  they  received  hla  letter  of  July 
Stb.  To  recapitulate,  Mulball,  the  purchaser, 
bad,  in  April,  1902,  received  a  letter  from  B. 
F.  Morris  containing  a  circular  list  of  land, 
vhicb  list  called  the  particular  attention  of 
Mulball  to  the  Denver  Townslte  Company 
land,  and,  in  response  thereto,  be  left  bis 
borne  In  Slonx  City,  Iowa,  and  traveled  about 
2,000  miles  on  his  way  to  inspect  said  land 
and  went  Into  the  office  of  the  reapondente 
tt  Moscow.  Idaho,  to  make  inquiry  In  regard 
to  an  ancle  whom  he  had  not  heard  from  for 
yeaxtf  and,  while  there,  informed  the  re- 


qiondaitB  of  his  mission  to  see  B.  F.  Mwrls 
and  In^iect  said  land.  Bespcmdaits  tbeieop- 
on  informed  bIm  that  they  were  wcU  ac- 
quainted witb  Morris  and  would  give  him  a 
letter  of  lutrodnction  to  him,  which  they  did. 
Can  it  he  contaded  witb  any  reason,  under 
that  state  ct  facts,  tbat  respondents  procured 
Mnlhail  as  a  purchaser?  He  bad  concluded 
to  go  and  inspect  said  land '  more  than  a 
month  before  he  met  reqmndents,  having  had 
his  attention  called  to  it  by  B.  F.  Morris  and 
bad  proceeded  about  2,000  miles  on  bis  way 
to  see  tbe  land  before  he  aoddentally  or  Ind- 
doitelly  met  reqpondents.  Those  are  tbe  un- 
disputed facts.  Bespondente  wore  tnftemed 
by  Mulball  that  be  was  on  bis  wi^  to  see 
said  land.  Tbe  giving  of  said  letter  of  Intro- 
duction was  a  wortc  of  snporerogation  and  for 
the  evident  purpose  of  laying  tbe  foundation 
for  a  commission.  Tbe  respondents  had  no 
more  right  to  appn^Iate  as  their  own  a  pur- 
chaser found  by  .appellants,  than  appellants 
bad  to  approiHTlate  one  found  by  respondents, 
provided  the  land  bad  beea  listed  with  them. 
There  must  be  a  little  honor  between  real 
estate  agents.  If  Mulhalls'  attention  bad 
been  called  to  this  land  bf  respondents,  no 
court  would  permit  appellants,  to  appropriate 
him  as  their  own  purchaser;  neither  will 
respondents  be  permitted  to  claim  as  their 
purchaser  one  procured  by  appellants,  pro- 
vided tbe  sale  was  not  brought  about  by  the 
efforts  of  respondents.  MulhaM  evidently 
was  a  keen,  shrewd  man — a  real  estate  agent 
— and  bis  letter  of  July  $tb  Indicates  to  me 
that  he  bad  concluded  to  purchase  said  land, 
and  the  letter  of  respondents  of  July  14th, 
to  bIm,  did  not  Influence  bim  to  make  the 
purchase.  It  is  sufficient  to  say  that  Mulball 
was  a  purchaser  procured  by  Morris,  now  de- 
ceased, and  not  by  respondents. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  ac- 
tion. OostB  are  awarded  to  appellants. 

8TOCKSLAOBB.  a  J.,  ccuMnirs. 

,  AILSHIE,  J.  (dissenting).  I  agree  with 
my  Associates  In  much  tbat  is  said  In  tbe 
very  exhaustive  opinion  by  Mr.  Justice  SUL- 
LIVAN, and  still  I  find  much  there  said  that 
I  cannot  agree  with.  This  is  tbe  second 
hearing  of  this  case,  and  tbe  second  opinion 
filed.  I  expressed  my  views  on  tbe  original 
hearing  as  to  tbe  powers  and  authority  of  the 
secretary  and  trustee  of  this  association,  and 
also  expressed  douhte  as  to  whether  audi  an 
association  can  lawfully  exist  under  onr  Con- 
stitution and  enjoy  any  rights,  privileges,  or 
Immunities  other  than  or  superior  to  those 
mjoyed  by  partperships  and  individuals.  I 
have  bad  no  occasion  to  change  my  mind  on 
this  matter  since  tbe  first  hearing.  It  is 
clear,  however,  to  the  merest  layman  tbat 
the  majority  of  tbe  court  have  ^ven  recogni- 
tion to  a  hybrid  business  organization — ^balt 
corporation,  balf  partnership.  For  the  pnr- 
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pose  of  flToldIng  Itnblllty  wben  creditors  par- 
sue  It,  we  are  assured  tbat  it  enjoys  sncli  of 
the  powers  and  privileges  of  a  corporation 
tiiat  ltd  partners  are  not  liable  for  debts  In- 
curred by  Its  officers  and  agents,  unless  spe- 
cially antboiised  by  a  meeting  of  the  share- 
holders, nor  are  they  liable  for  debts  In- 
curred by  partners,  or  "shareholders,'*  as 
they  please  te'call  themselves.  On  the  other 
hand,  when  confronted  with  the  necessity  of 
Incorporating  under  the  law  before  exercising 
or  enjoying  any  of  the  privileges  of  functions 
of  or  common  to  a  corporation,  we  are  told 
tb^  are  morely  a  "limited  or  qpedal  part- 
nershlpk**  Bucb  an  easy,  elusive^  and  facile 
organization,  without  Identity  w  conscience 
win  render  the  much  hated  corporation  a 
mere  dwarf  In  the  sight  of  such  manifesta* 
tlons  of  power  and  immunity  from  liability. 
Aside  from  being  entirely  useless  nnd  unne- 
cessary, it  would  be  equally  as  tedious  and 
laborious  (far  b^ond  the  time  at  my  disposal) 
for  me  to  undertake  to  go  through  and  point 
out  wherein  I  agree,  and  where  disagree, 
with  the  opinion  of  the  majority.  I  will  con- 
tent myself  by  saying  I  concur  In  part  and 
dissent  la  part 

<U  Idfllu),  400) 
8P0TSW00D  et  aL  t.  DEQXHAM  et  al. 

(Supreme  Court  of  Idaho.  June  13,  lOOa) 

L  Jddosient— Sebvice  or  Pbocess— Theobt 

OF  Action. 

Where  an  action  1b  began  upon  the  theory 
that  the  defendantB  compose  a  volunury  un- 
incorporated joint  stock  company,  and  that  the 
service  of  Bummoos  must  be  made  upon  each 
and  everj  of  the  defendantB  to  give  tbe  court 
Jurisdiction,  tbe  fact  tbat  the  clerk  of  tbe  court, 
through  inadvertence  or  otherwise,  enter  judg- 
ment against  tbe  unserved  defendants,  on  ap- 
peal, sucb  judgment  will  be  set  aside. 

[Ed.  Note.— For  cases  in  point,  see  vol.  90, 
Cent.  Dig.  Judgment,  i  422.] 

2.  Apfkal— PAnns  Entitlid  to  Axxioi 

EsBoa. 

In  Buch  a  case,  where  the  partners  served 
with  auinmons  appeal,  that  appeal  Inures  to  tbe 
benefit  of  tbe  unserved  partners,  provided  the 
service  of  summons  on  one  partaer  is  sofficleot 
service  on  all  of  them. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  U  45(!S,  4115, 
4410.] 

(Bynabus  by  the  Court) 

Appeal  from  District  Court,  Nei  Perce 
County;   Edgar  C.  Steele,  Judge. 

Action  by  A.  T.  Spotswood  and  othoti 
against  Hmry  Demham  and  others.  From 
a  judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded  with  Instroctlona 
to  dismiss  the  action. 

James  E.  Babb  and  Daniel  Needham,  for 
appellants.  L  N.  Smith,  for  respcmdents. 

BTTtXiyAN,  J.  This  la  an  appeal  by  Vh» 
defendants,  Dembom,  ^ntman,  and  Boott; 


from  the  Judgment  rendwed  1v  the  trial 
court  la  the  case- of  A.  T.  Spotswood  et  «l- 
agalnst  Jtibn  B.  Horrts,  as  admlolstrator  off 
the  eatate  of  Benjamla  r.  Morris,  deceased* 
et  al.  This  Is  the  same  case  r^prated  In  85 
Pac.  1001,  and  reference  is  made  to  that  c&se 
tor  the  facts  on  this  appeaL  The  title  to  tbo 
case  is  given  lu  the  complaint  as  fi^ows  : 
*'A.  T.  Spotswood  and  Fred  Veaftdi,  Partners 
as  Spotswood  &  Teateb.  Plaintiffs,  t.  Jolizi 
B.  Morris,  u  Administrator  ot  tbe  Batste  ot 
Benjamin  F.  Ifonia,  Deorased,  Harriet  B*. 
Morris,  Administratrix  of  ttM  Bstate  of  Ben- 
jamin F.  Morris,  Deceased,  Henry  Dembam* 
William  Eauffman,  John  P.  ToUmer,  Wallace 
Scott  and  Robert  Sdilelcher,  Uradlng  and 
Doing  Business  as  the  Denver  Townaite  Com- 
pany, a  Voluntary  Unincorporated  Jolnt*Sto(^ 
Company,  Defendanta."  In  tbe  decision  hy 
this  court  on  tbe  appeal  above  referred 
to,  the  court  held  tbat  tbe  Denver  Townslte 
Company  was  a  limited  partnership,  rega- 
lated  and  controlled  by  Its  articles  of  asso- 
ciation, and  tbe  plaintiffs  refer  to  It  in  tbe 
title  of  tbe  case  as  the  "Denver  Towndto 
Company,"  a  voluntary  unincorporated  Joint 
stock  company.   While  It  was  cont^ded 
finally  by  counsel  for  respondents  that  said 
association  was  only  a  general  partnership, 
tbe  case  apparently  was  not  tried  upon  that 
theory.   Service  of  summons  was  never  made 
upon  tbe  defendants  Dembom,  EaulTman, 
and  Scott,  and  there  was  no  appearance  in 
the  case  for  them;  but,  regardless  of  that 
fact,  a  judgment  was  entered  against  them, 
which  would  have  been  proper  bad  they  been 
general  partners  with  the  other  defendants, 
and,  in  the  determination  of  this  matter.  It 
may  be  considered  that  the  service  on  tma 
imrtner  was  a  sufficient  service  on  all  of  them. 
If  that  be  true,  tbe  appeal  of  ToIImer, 
SchleicbN*,  and  the  administrator  of  tbe  Mw* 
ris  estate  was  an  appeal  for  the  entire  partner, 
ship,  and  tbe  judgment  of  the  trial  court 
against  them  must  be  set  aside  and  tiie 
action  dismissed  on  the  same  gronnda,  for 
the  same  reasons  given  in  our  decision  in 
tbe  former  case^   Taking  the  otbv  view  of 
the  matter,  that,  in  order  to  get  Jurisdiction 
of  Dernbam,  Kauffman,  and  Scott,  they 
should  have  \3een  served  with  summons,  and, 
as  they  were  not,  tbe  court  bad  no  Juris- 
diction to  enter  Judgment  against  tliem  and 
for  tbat  reason  tiie  Judgment  must  be  set 
aside. 

It  seems  clear  to  me,  from  the  record  In 
thlscase,  that  the  clerk  Inadvertently  altered 
judgment  against  all  of  the  defendants,  wbm 
the  theory  on  which  tiie  case  was  commenced 
se«ns  to  have  been  that  service  of  sunounona 
must  be  made  on  each  of  the  defendanta. 
The  Judgment,  as  totered,  redtea  tbe  tact 
tiiat  James  SL  Babb  and  Daniel  Needbam 
appeared  n  attorneys  for  the  defendants, 
when,  as  a  matter  of  fact,  tiiey  did  not  ap- 
pear for  said  Ddrnbam,  Blanifmai^  and  Seotl; 
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tinless  It  be  hdd  that,  hj  appearing  for  the 
administrator  of  the  Morris  estate  and  Voll- 
mer  and  Schleicher,  they  thereby  appeared 
for  all  the  defendants.  Bnt,  as  above  stated, 
I  do  not  understand  that  the  case  was 
tried  upon  the  theory  that  the  Daiver  Town- 
site  Company  was  a  goienil  partnership, 
and  the  papers  show  that  Uessr^  Babb  and 
Needham  only  appeared  for  a  part  of  the 
defendants.  While  the  jndgment  Itsdf  does 
not  name  any  of  the  defendants,  It  does  re- 
cite as  follows:  "Wherefore,  by  vlrtne  of 
the  law  and  by  reason  of  the  premises  afore- 
Bald,  It  Is  ordered  and  adjudged  that  said 
plaintiffs  hSTO  and  recoTer  from  said  defend* 
ants  the  sum  of  ¥2,683.33,"  etc.  If  Messrs. 
Babb  and  Needham  appeared  for  all  the  de- 
fendants, the  Judgment  must  be  set  aside  as 
to  all  of  the  defendanta,  and.  It  they  only 
appeared  for  the  administrators  of  the  Morris 
estate,  Vollmer,  and  Schldcher,  the  court  had 
no  Jnrlsdlctlon  to  enter  Jndgment  against  the 
other  defendants,  and  the  Judgment  must  be 
set  asld^  and  It  Is  so  ordered.  The  case  la 
remanded  to  the  trial  court  with  instructions 
to  dismiss  the  action.  Costs  are  awarded  In 
favor  of  the  appellants. 

STOCKSLAGEB,  O.  J.  concurs. 

AILSHIB,  3.  (concurring).  I  concur  with 
the  opinion  of  Mr.  Justice  SULLIVAN  in 
this  C&S&  To  my  mind  this  opinion  rests  on 
the  true  and  only  legal  basis  on  which  It 
can  be  founded,  and  does  not  depend  for  Its 
JuBtlflcatlon  on  the  theory  that  a  joint  stock 
company  or  association  Is  a  peculiar  organiza- 
tion that  may  exercise  powers  and  enjoy 
privileges  and  Immunities  not  exercised  or 
enjoyed  by  Individuals  or  partnerahips. 
There  Is  neither  reason  nor  any  sound  law 
against  a  business  association  calling  Itself 
a  Joint  stock  company,  but  such  organization 
Is  nothing  more  nor  less  than  a  partnerablj^ 
special  If  formed  in  compliance  with  chapter 
1,  tit  11,  of  the  Civil  Code  (Rev.  St.  1887), 
otherwise  general,  though  limited  to  a 
speclflc  business  or  transaction.  I  do  not 
understand  that  counsel  for  respondent  has 
ever  contended  otherwise.  He  does  urge, 
howevH*,  that,  while  they  were  a  partnership, 
he  has  so  prosecuted  his  action  against  them 
as  to  bold  both  the  partners  as  such,  and 
also  ali  the  members  personally  on  whom 
he  secured  personal  service.  If  his  imaltlon 
Is  correct.  It  would  still  be  true  that  he 
could  take  no  Judgment  against  any  Individu- 
al not  served,  and,  on  the  otho*  band,  a 
reversal  of  his  Ju^ment  against  the  partner- 
ship on  the  appeal  of  any  member  thereof 
must  necessarily  Inure  to  the  benefit  of  all 
the  partners.  His  Judgment  against  Dem- 
bam,  Eauffman,  and  Scott  must  therefore 
fall,  whether  It  b^  considered  a  Judgment 
against  them  as  Individuals  oc  against  the 
partnerahlpb 


(U'Xdako,  «IK> 

Appeal  of  RICE). 
(Supreme  Court  of  Idaho.  April  18,  1906.) 

1.  EXECUTOBS  AND  ADMiniSTBATOBS— PUBLIO 
AnHiniSTBATOB^FEES  AKD  COICPINSATIOH— 
OVFIOIAL  LlABILITT. 

A  county  treasurer  Is,  under  the  Constltu- 
tloQ  and  iawa  of  this  state,  ex  officio  public  ad- 
ministrator, and  all  fees  and  compeoaation  re- 
ceived by  him  In  his  official  capacity  and  as 
public  administrator  must  be  accounted  for 
and  reported  to  bis  county  and  cannot  be  re- 
tained by  him  for  his  peisonat  or  individual  use. 

2.  SAUR— ACCOUNTIRO. 

By  virtue  of  holding  the  office  of  county 
treasurer,  the  individual  Becomes  ex  officio  pub< 
lie  administrator,  and  is  thereby  and  for  that 
reason  alone  qualified  to  become  an  admintS' 
trator  of  an  estate  under  subdivision  9  of  sec- 
tion 5351,  and  section  Rev.  8t  1887,  and 
any  and  all  fees  and  compensation  received 
by  him  by  reason  of  discharging  such  duties, 
belong  to  the  county  and  must  be  accounted 
for  to  the  county. 
(Syllabus  by  the  Court) 

Appeal  fom  District  Court,  Shoshone  Coun- 
ty; Ralph  T.  Morgan,  Judge. 

Hans  J.  Rice,  county  treasurer  of  Shoshone 
county,  and  ex  officio  public  administrator, 
appealed  from  the  action  of  the  Board  of 
County  Commissioners  of  Shoshone  county  In 
refusing  to  pay  him  a  quarter's  salary  as 
county  treasurer,  which  order  and  action  of 
the  board  was  based  on  the  neglect  and  re- 
fusal of  the  treasurer  to  account  for  the  fees 
and  compensation  collected  by  him  as  public 
administrator.  The  district  court  sustained 
and  affirmed  the  action  of  the  board  of  com- 
missioners, and  the  treasurer  appealed  thrae- 
from.  Jndgment  affirmed. 

Henry  F.  Knight;  for  appellant  James  B. 
Oyde,  Pros.  Atty.,  fox  re^ondent  county. 

AILSHI^  J.  The  only  question  to  be  de- 
termined on  this  appeal  Is  whether  or  not 
the  fees  collected  by  ttte  ptfbllc  administra- 
tor. In  administering  npon  estates  under  ap- 
pointment, and  In  tiie  capacity  of  public  ad- 
ministrator, must  be  tnmed  in  to  the  oonnty 
or  may  be  retained  by  htm  for  his  personal 
and  Individual  benefit  Section  6  of  article 
18  of  the  COnstltntlon  makes  the  county 
treasurer  ex  officio  pnbUc  admlnlstraHor. 
Chapter  18  of  title  10  of  the  <3ode  of  Civil 
Procednre  of  1887  prescrtbes  the  duties  of  the 
public  admtailstrator.  By  the  provisions  of 
that  chapter  he  Is  required  to  give  a  s^arate 
bond  in  a  sam  not  less  than  $2,000  condition- 
ed as  other  official  bonds;  and  section  0681 
makes  It  his  duty  to  take  charge  ot  cataln 
estates  therein  ennmerated  without  appotait- 
ment  and  to  administer  same  forthwith  (sec- 
tion 5682).  Section  5S01.  Rev.  St  1887,  pre- 
scribes the  order  In  which  various  persons 
and  classes  of  persons  are  entitled  to  admin- 
ister npon  estates  of  deceased  persons  and 
names  the  public  administrator  as  ninth  in  vr- 
der.  An  examination  of  the  Constitution  and 
the  various  statutory  provisions  makes  It 
clear  to  ns  that  the  county  treasure  has  cer- 
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Iain  official  duties  to  perform  and  discharge 
as  public  administrator,  and  It  la  equally  as 
clear,  that  any  fees  or  compensation  received 
or  collected  by  him  for  the  discharge  of  such 
duties  are  necessarily  received  In  his  official 
capacity  and  chargeable  to  him  In  the  same 
capacity.  The  fifth  amendment  to  the  Con- 
stitution, being  the  amendment  to  section  7 
9f  article  18,  provides  that  all  county  officers 
and  their  deputies  shall  receive  as  **full  com- 
pensation tor  th^r  services  fixed  annual  sal- 
aries to  be  paid  quarterly  out  of  the  county 
treasury  as  other  expenses  are  paid."  The 
same  section  further  provides  that  "all  fees 
which  may  come  into  his  hands  from  what* 
ever  source  over  and  above  his  actual  neces- 
sary expenses  shall  be  turned  into  the  county 
treasury  at  the  end  of  each  quarter.  He 
shall,  at  the  end  of  each  quarter,  file  with 
the  clerk  of  the  board  of  county  commission- 
ers a  sworn  statement,  accompanied  by  prop- 
er voncben,  showing  all  expenses  Incurred 
and  all  fees  received,  which  must  be  audited 
by  the  board  as  other  accounts."  Section  9 
of  article  18,  makes  it  a  felony  for  any  county 
officer  to  neglect  or  refuse  to  comply  with  the 
provisions  and  requirements  of  section  7. 
Section  1  of  the  salary  act  of  1880  (Seas.  Laws 
1899,  p.  405)  is  a  substantial  reiteration  of 
the  constitutional  requirements  hereinbefore 
referred  to,  and  especially  provides  that  the 
salaries  of  the  various  county  o^clals  shall 
be  full  compensation  for  the  discharge  of  all 
their  official  duties  and  services.  We  have 
no  hesitancy,  therefore.  In  holding  that  all 
fees  and  compensation  received  by  the  public 
administrator  as  sndi  and  in  his  official  ca- 
pacity must  be  accounted  for  by  such  officer 
and  are  chargeable  against  him  by  the 
county. 

In  the  case  at  bar  it  Is  stipulated  that  the 
officer  **collected  various  fees  for  services 
performed  by  him  under  appointments  made 
by  the  probate  court,  which  said  appoint- 
vamta  ware  made  because  he  was  public  ad- 
ministrator, la  administering  upon  divers 
estates  of  deceased  persons  by  virtue  of  such 
appt^tmoitB."  It  will  be  aem  from  the 
stipulation  that  the  appellant  admits  in  this 
case  that  he  has  received  fees  and  compensa- 
tion In  bis  capacity  as  public  administrator. 
I^  ther^re,  becomes  unnecessary  for  us  to 
determine  in  this  case  as  to  whether  or  not 
the  public  administrator  Is  in  fact  oititled 
to  charge  and  collect  fees  for  administrating 
<m  estates.  We  do  holA,  however,  that  he 
must  accomt  to  his  county  for  any  and  all 
fees  which  he  has  collected  as  such  officer. 
The  same  course  of  reasoning  adopted  by  this 
court  In  Hlllard  v.  Shoshone  County,  3  Idaho 
(Hash.)  103.  27  Pac.  680,  Oufaeen  v.  Curtis, 
3  Idaho  (Hash.)  443,  31  Pac.  805.  Ada  County 
T.  Gess.  4  Idaho,  611,  43  Pac.  71,  and  Ada 
.County  V.  Ryala,  4  Idaho,  365,  39  Pac.  656, 
is  applicable  In  the  case  at  bar.  Counsel  for 
appellant  has  placed  considerable  stress  on 
the  fact  that  one  who  is  holding  the  office  of 
county  treasurer  might,  under  section  6351* 


Rev.  St  1887,  become  entiUed  to  admlnlater 
upon  an  estate  by  reason  of  the  relation  he  muB- 
tained  to  the  deceased  person  and  In  pref 
ence  to  his  right  as  public  administrator,  and 
that  In  such  event  he  could  not  be  required  to 
account  tor  the  fees  and  compensation 
celved  in  the  course  of  such  adminlstraticni* 
That  qiuestion  does  not  arise  in  this  case,  and 
we  do  not  feel  called  upon  to  discuss  It 
It  is  worthy  of  note  that  in  every  instance, 
exc^t  that  of  public  administrator,  it  is  nec^ 
essary  to  petition  the  pnAate  court  for  ap- 
pointment, and  give  public  notice,  and  have  a 
time  fixed  for  hearli^  on  the  appllcaticm,  and 
aftar  appointment  Is  made  bond  must  be  giv- 
tsL  On  the  other  hand,  none  of  these  tbings 
are  necessary  to  entiUe  the  public  administra- 
tor as  sucb  to  administer.  It  will  he  observed 
from  scUon  5682,  Rev.  St  1887,  that  letters 
may  Issue  without  notice,  and  that  it  is  not 
evesn  necessary  for  tiie  public  administrator 
to  file  an  oath  In  each  case. 

The  judgment  must  be  affirmed,  and  it  la  so 
ordered.   Costs  awarded  to  reqwndent 

STOCESLAGBR,  a  J.,  and  SXTLLIVAN, 
J.,  concur. 


    OS  OWL  »> 

OITT  OF  BTm«WATBB  T.  SWISHER. 
(SniMreme  Court  of  Oklahoma.  Feb.  1!^  1906.) 

1.  Appsal— Review— QuEOTiOKB  of  Fact. 

Wbere  a  disputed  question  of  fact  is  euh- 
mitted  to  a  jury  in  the  trial  court,  under  proper 
instructions,  the  finding  of  the  Junr  on  aocb 
question  of  fact,  and  the  Judgment  of  the  court 
thereon,  will  not  tw  disturbed  by  this  court, 
where  the  record  shows  evidence  reasonably 
tending  to  support  such  finding. 

[Ed.  Note. — For  cases  in  point,  see  vol,  8, 
Cent  Dig.  Appeal  and  Error,  S  3928.] 

2.  municifai.    cobfosaiiohs  —  detxcnte 
Stbebts. 

A  munldpal  corporation  is  bound  by  law 

to  use  reasonable  and  ordinary  care  and  dili- 
gence to  keep  its  streets  and  sidewalks  >n  a 
reasonably  safe  c<mdition  for  public  travel  in 
the  ordinary  modes  of  travelins,  and  if  it  faOs 
BO  to  do  it  is  liable  for  injunes  sustained  by 
reason  of  soch  negligoice,  provided  ttie  party 
Injured,  at  the  time  of  the  Injury,  was  ex^- 
cising  reasonable  and  ordinary  care  to  avoid 
injury. 

[Ed.  Note. — For  cases  In  point  see  voL  36k 
CenL  Dig.  Municipal  Goxporations,  SI  1587- 
1591,  1612.] 

3.  Save— Rights  of  Tbaveleb. 

A  ;)ersoo  traveling  on  a  public  street  of  a 
city  which  is  In  constant  use  by  the  puUic. 
while  using  the  same  with  reasonable  care  and 
caution,  has  a  right  to  presume  that  sndi  street 
is  in  reasonably  safe  repair,  and  Is  reasonably 
safe  for  ordinuy  travd  by  night  as  wdl  as'  by 
day  throughout  its  entire  widtii,  and  is  &ee 
from  all  dangerous  holes  and  obstructions. 

[Ed.  Note.— For  cases  in  point  see  vol.  36. 
C^t  Dig.  Municipal  Corporations,  {  1678.] 

4.  Tbiax — Special  Findings  of  Fact. 

Where  special  findings  of  fact  are  asked  by 
eltiier  iwrty  to  be  submitted  to  the  Jury,  aotai 
facts  most  be  material  and  pertiueat  to  the 
matter  in  controversy,  and  the  interrogatories 
must  ask  a  response  aa  to  the  existence  of  some 
particular  fact,  and  not  embrace  a  series  of  facts 
which  are  necessarily  Included  in  the  detumi- 
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nfttion  by  the  general  rerdict  The  qnestions 
must  be  such  aa  involve  legal  conseqaences,  and 
have  some  controUiDv  force  in  reaching  a  con- 
clusicm.  They  must  tie  materiat  and  pertinent, 
and  relate  to  ultimate,  rather  than  evidentiary, 
facts. 

.  [E^  Note. — For  cases  in  _point.  aee  ToL  43, 
Cent.  Dig.  Trial,  U  828-833:] 
(Syllabus  by  the  Court) 

Brror  to  DlBtrlct  Oooit.  Payne  Comity; 
before  Justice  Jno.  H.  Barfoid. 

Action  by  Jacob  Swisher  against  the  city 
of  StlUwat^.  Jodgmeiit  for  plaintiff,  and 
defendant  brings  error.'  Afilnned. 

Tbis  Is  an  action  begun  In  the  district 
court  of  Payne  county,  by  the  defendant  in 
error,  Jacob  Swisher,  against  the  city  of 
Stillwater,  plaintiff  in  error.  In  which  the 
plaintiff  alleges  that  the  d^endant  is  a  city 
of  the  first  class,  located  In  Payne  county, 
Oklahoma  Te*rltory;  that  while  traveling 
upon  one  of  the  pabllc  streets  of  said  city. 
Which  was  r^ularly  platted,  dedicated,  and 
used  by  the  city  as  a  street,  the  plaintiff, 
while  exercising  reasonable  care  and  caution, 
was  Injured  and  -sustained  damages  In  con- 
sequence of  the  dangerous  and  defective  con- 
dition of  said  street,  caused  and  permitted 
by  the  defendant  city.  The  exact  nature  of 
the  ln]uri&>  and  the  exact  conditions  of 
said  street  and  sidewalk  are  partlcniarly  set 
out  in  the  petition  of  plaintiff,  to  which 
petition  d^endant  filed  an  answer  of  general 
denial,  and  also  alleging  that,  if  any  injury 
or  damage  had  been  sustained  by  the  plain- 
tiff, it  was  In  consequence  of  his  ovm  negli- 
gence. To  this  answer  a  reply  was  filed,  and 
at  the  September  term  of  said  court  the  case 
was  tried  to  a  Jury,  under  Instructlcms  of 
the  court  The  Jury  returned  a  verdict  In 
favor  of  the  plaintiff  for  $1,200.  Motion  for 
new  trial  was  made  in  due  time,  overruled 
by  the  court,  and  exceptions  saved.  The  case 
Is  brought  here  for,  review. 

J.  W.  Beece,  aty  Atty.,  and  Geo.  P.  Uhl, 
for  plaintiff  in  error.  Lowry  &  Lowry,  for 
defendant  In  error. 

IBWIN,  J.  (after  stating  the  facts).  The 
flrat  ^ht  pages  of  the  brief  and  argnmoit 
ef  connsel  for  plaintiff  In  error  are  devoted 
to  tax  extensive  dlacusslon  of  the  evldoic^ 
ia  an  attempt  to  show  that  the  verdict  of 
the  jury  was  not  antluvlsed  bf  the  evldoice; 
but  we  have  examined  the  mtire  record  In 
the  case,  and  all  the  evldmce  ther^  contaln- 
edt  and  under  the  oft-rqieated  and  well-rec- 
<^lxed  mle  of  this  court  that  flndlngs  of 
fact  by  a  Jury  or  the  trial  court  would  not 
be  disturbed  by  this  court  where  the  erl- 
dence  reasonably  tends  to  support  such  find- 
ing, and  aa  the  evldoice  In  this  case.  It 
seems  to  us,  la  clearly  snffident  to  suK^ori 
the  finding  of  the  jury,  this  portion  of  the 
brief  and  srgoment  will  not  be  cooeldered  by 
this  court 

The  second  assignment  of  arox  la  -that 
the  court  committed  error  in  refusing  11  ape* 


clal  inatructiona  asked  by  the  city,  each  of 
whldi  the  dty  dahna  ahonld  have  hem  glv- 
^  We  have  examined  theae  11  vodal  In- 
8 tractions,  and  we  think  that  the  substance 
of  all  thwdn  contained,  and  every  iwlnclpla 
of  law  therein  enundated  was  fully  and 
completely  cowed  by  the  general  charge  of 
the  court,  and  hence  the  refusal  of  these 
iuBtmctions  was  not  wror.  In  this  assign- 
ment of  OTor  it  la  also  contoided  by  plain- 
tiff In  error  that  the  tme  mle  <hC  law  in 
such  case  la:  *'A.  monldpal  anporatlon  la 
bound  by  law  to  use  (wdlnaiy  care  and  dili- 
gence to  kaev  Ita  streets  and  sidevalka  In. 
a  reasonably  safe  ooadltioa  for  public  nae 
in  the  ordinary  modes  of  traveling,  and  if  it 
falls  ao  to  do,  It  Is  liable  tor  Injnrlee  sna- 
talned  by  reascm  of  such  negUgwc^  provld-. 
ed,  however,  that  the  party  injured  exerdsee 
ordinary  care  to  avoid  the  Injury,"  Now, 
we  think  that  no  one  would  serlonsly  contmd 
that  this  waa  not  a  correct  stotement  of  the 
law,  and  toe  the  pn^osea  of  tbla  oplnicMa  we 
are  willing  to  concede  that  In  this  particular 
the  atatemoit  of  oouuel  for  plaintiff  In  erva 
Is  absolutely  cwrect;  but  cmamei  cnttoid 
that  the  court  gave  to  the  Jury  a  diff^ent 
mle  oC  lav  in  hla  genwal  charge^  We  are 
unable  to  aee  how  oonnael.  could  aRlve  at 
this  conclusion  if  they  have  carefully  read 
the  Instructiona  of  the  court  We  think  tiibi 
is  exactly  the  ^dnt^^le  of  law  laid  down  by 
the  court  In  his  general  charge,  aa  a  refer- 
ence to  the  instractionB  will  show.  Instmc- 
tton  No.  S  of  the  genml  diarge  la  aa  followa; 
"A  mmiidpal  corporation  la  required  to  exer- 
cise ordinary  care  and  dOllgmce  to  keqj  ito 
sidewalka  in  a  reasonably  safe  condition  for 
public  use  In  the  ordinary  and  uaoal  modea 
of  travel,  and  if  It  taila  to  do  so  it  la  Uable 
for  btjurlea  sustained  by  reason  of  such  neg' 
llgence,  provided,  however,  that  the  party  in- 
jured was  In  the  Axorcfse  of  ordinary  care 
and  caution  at  tiw  time  the  injury  occurred." 
This  Instruction,  whldi  waa  given  to  the  Jury 
aa  the  law  In  tiie  case  by  the  court,  certainly 
doea  not  violate  the  inrlodple  of  law  aa  con- 
tended tor  by  cotmsel  for  plaintiff  in  enw, 
but  la.  a  ftdr,  dear,  and  correct  statement  of 
tile  law  govwning  the  caaa 

In  the  third  asslgnmait  of  error  It  la  am- 
tended  by  counsd  that  "In  the  deventh  of 
which  Instracttons,  the  court  In  the  fore  part 
of  the  inatmetion  Baems  to  ^ve  about  what 
we  tfatok  la  the  law;  but  the  plaintiff,  Swish- 
er, doea'  not  cranplain  of  his  eyesight,  says  It 
was  good-— he  seems  to  use  glassea,  but  they 
were  not  even  brdcen  In  that  fall — but  In  the 
latter  part  ot  thia  taiBtmction  knodia  It  all 
over  and  placea  Swlaher  on  a  level  with  per- 
sons 4f  good  ^realg^t,  ao  as  to  actually  con- 
tradict the  fore  part  of  tiie  Instruction,  and 
tiiereby  makea  the  instruction  useless,  and 
leaves  the  Jury  free  to  exaclse  their  Jndg- 
meit  and  volltton.  In  this  we  claim  there 
waa  grave  errw."  But  we  think  a  reference 
to  the  dOTentti  Instm^lon  In  the  general 
diarge  of  the  court  will  show  that  tiiia  crlU- 
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dam  is  entirely  nnwarranted,  and  tbe  Btrange 
part  of  It  IB  liow  any  l&yvy&r  with  these  in- 
structions before  blm  could  make  this  com- 
ment, and  expect  U  to  be  received  with  cre- 
dence by  any  Intelligent  court  The  eleventb 
Instnictlon  reads  as  follows:  "It  was  the 
duty  of  tbe  plaintiff  while  traveling  on  tbe 
sidewalk  to  exercise  reasonable  care  and  cau- 
tion to  avoid  Injury,  and  If  he  was  old,  in- 
firm, and  had  poor  eyeslgbt,  and  the  nlgbt 
was  dark  and  tbe  sidewalk  not  lighted,  or 
poorly  lighted,  and  be  was  unacquainted 
with  tbe  walk  and  its  conditions,  it  was  his 
duty  to  exercise  a  higher  degree  of  care  and 
caution  commensurate  with  the  Increased 
risk  or  danger;  and  if  he,  under  all  tbe  cir- 
cumstances, did  exercise  such  caution  as  an 
ordinarily  prudent  person  would  usually  ex- 
ercise under  similar  circumstances,  then  he  Is 
not  chargeable  with  any  negligence,  and  If 
the  city  negligently  i>ermltted  tbe  stairway 
to  extend  Into  tbe  sidewalk  and  render  it 
dangerous  under  such  conditions,  then  your 
verdict  should  be  for  tbe  plaintiff."  Kow  it 
will  be  noticed  that  the  latter  part  of  these 
Instructions,  which  Is  complained  of  by  coun- 
sel, is  modified  and  governed  all  the  way 
through  by  the  expression  used  In  the  In- 
struction, "If  be,  under  all  the  circumstan- 
ces." Then  follows  the  language,  "did  exer- 
cise such  caution  as  an  ordinarily  prudent  per- 
son would  usually  exercise  under  similar  cir- 
cumstances, then  be  Is  not  chargeable  with 
any  negligence."  And  this  instruction,  when 
submitted  to  the  ordinary  rules  of  construing 
language,  and  taken  as  a  whole,  certainly 
states  the  proposition  of  law  correctly,  is  in 
no  way  misleading  to  the  Jury,  and  gives 
them  no  unwarranted  license  in  the  exercise 
of  Judgment  or  volition,  and  Is  not  subject 
to  the  criticism  put  upon  It  by  counsel  for 
plaintiff  In  error. 

It  Is  next  complained  that  the  court  erred 
In  Instruction  No.  4,  In  that  It  placed  a 
higher  obligation  on  the  city  than  Is  required 
by  the  law  as  cited  above,  and  counsel  say 
that  as  Instruction  No.  4  states  to  the  Jury 
that  "It  is  the  duty  of  tbe  city  of  Still- 
water to  keep  its  sidewalks  in  a  reasonably 
safe  condition  for  ordinary  and  customary 
travel,"  that  this  Is  error.  We  think  it 
requires  no  citation  of  authorities,  and  no 
discussion  to  demonstrate  that  counsel  is 
clearly  In  error,  and  that  tbls  Instruction 
dearly  and  correctly  states  the  law. 

It  is  next  complained  that  in  the  fifth  in- 
struction tbe  court  announces  an  incorrect 
principle  of  law,  and  In  their  brief,  at  page 
ii,  counsel  for  plaintiff  In  error  use  the  fol- 
lowing language:  "The  court  therein  says, 
In  substance,  'that  a  pedestrian,  havftig  no 
knowledge  of  the  condition  of  a  walk  in  the 
city,  has  a  right  to  assume  that  tbe  city 
has  performed  its  duty  and  that  tbe  side- 
walk Is  in  reasonably  safe  condition.  In 
other  wOTds,  Ignorance  is  bliss,  and  If  be  has 
no  knovpledge  of  conditions,  he  has  a  rlgbt 
tb  rtm  helter-skelter  as  he  pleases,  and  if 


Injury  or  loss  results  the  city  most  make 
good  the  damages.  Can  such  a  doctrine  be 
tbe  law?  If  It  is.  then  it  is  in  direct  antag- 
onism with  every  human  impulse,  action, 
and  thought.' "  Now  we  are  ccmstralned  to 
the  bdief  that  counsel  in  using  tliis  language, 
bad  more  of  a  desire  to  indulge  In  redden 
rhetoric,  and  rampant  Imagination,  than  to 
state  the  facts;  that  be  has  sacrificed  sous 
for  sound,  and  that  he  has  built  up  a  man  of 
straw  for  tbe  sole  and  only  purpose  of  show- 
ing his  skill  in  knocking  blm  down,  as  in- 
struction No.  5  Is  not  at  all  subject  to  the 
criticism  made,  nor  does  it  contain  any  lan- 
guage which  any  person  of  ordinary  intelli- 
gence, using  calm,  deliberate,  and  unbiased 
Judgment,  could  understand  to  mean  any 
such  thing  as  that  stated  in  the  brief  of 
counsel  for  plaintiff  in  error.  To  prove  this, 
we  will  quote  herein  instruction  No.  5,  which 
is  as  follows;  "A  pedestrian  or  traveler 
passing  over  and  upon  a  sidewalk,  who  has 
no  notice  of  any  defects  in  the  walk,  lias  a 
right  to  assume  that  tbe  city  has  performed 
its  duty,  and  that  tbe  sidewalk  is  in  a  rea- 
sonably safe  condition  for  public  travel, 
and  If,  while  using  the  sidewalk  for  the  usu- 
al and  ordinary  purposes,  an  Injury  results 
to  a,  person  so  using  the  sidewalk,  the  ques- 
tion as  to  whether  the  city  was  at  the  time 
negligent,  is  one  of  fact  to  be  determined  by 
the  Jury.  If  the  city  failed  to  exercise  or- 
dinary care  and  diligence  to  keep  its  side- 
walks reasonably  safe  for  travel  then  such 
failure  constitutes  such  negligence  and  ren- 
ders the  city  liable  to  one  sustaining  injuries 
while  properly  using  the  walk.  And  the 
question  of  contributory  negligence  of  the  in- 
jured person  Is  one  of  fact  to  be  determined 
by  tbe  Jury.  If  the  injured  party  was  at 
the  time  of  the  accident  exercising  such  care 
and  caution  as  ordinarily  prudent  persons 
would  exercise  under  similar  circumstances, 
then  no  contributory  negligence  can  be  im- 
puted to  him.  On  the  other  hand,  although 
the  municipality  may  have  been  guilty  of  neg- 
ligence,  if  at  the  time  of  receiving  tbe  injuries 
complained  of  the  injured  par^  was  not  in 
tbe  exercise  of  ordinary  prudence  and  cau- 
tion, and  by  reason  of  bis  failure  to  ecerdse 
such  prudence  and  caution  be  contributed 
to  such  accident,  then  he  cannot  recover;  or, 
if  he  had  notice  or  knew  of  tbe  dangerous 
condition  of  tbe  walk,  and  failed  to  exercise 
ordinary  care  and  caution  to  avoid  the  In- 
Jury,  then  such  failure  would  constitute 
such  negligence  on  his  part  as  would  pre- 
vent any  recovery."  Now,  It  will  be 
served  by  a  reading  of  this  Instruction,  that 
all  tbe  way  through  the  court  points  out  to 
the  Jury  tbe  necessity  of  the  traveler  on  the 
street  using  and  exercising  care  and  dili- 
gence, and  that  unl^  he  has  exercised  such 
care  and  diligence,  or  if  he  baa  been  guilty 
of  negligence  on  his  part  In  the  use  of  sncb 
street,  that  be  could  not  recover.  The  prlnclpte 
of  law  enunciated  in  tbat  instruction  is  that 
where  a  public  street  In  a  cltf  is  in  constant 
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use  by  tbe  public,  and  that  a  person  using 
sncb  street  with  reasonable  care  and  cau- 
tion, and  without  notice  of  any  defect  there- 
in, or  any  circumstances  to  apprise  him  of 
danger,  has  a  right  to  presume  that  tbe 
street  Is  In  reasonably  safe  repair,  and  rea- 
sonably safe  for  ordinary  txavel.  In  the  usual 
and  ordinary  mode  of  travel,  and  that  tbe 
city  has  performed  Its  entire  duty  In  regard 
thereto.  That  this  Is  a  correct  principle 
of  law,  based  upon  the  evidence  In  this  case, 
we  do  not  think  can  be  successfully  gain- 
said. 

In  tbe  fifth  assignment  of  error,  counsel 
complain  of  the  sixth  Instmctlon  given  by 
the  conrt  In  his  general  charge,  and  on  page 
12  of  their  brief  In  reference  to  this  Instruc- 
tion, they  use  this  extraordinary  language: 
**Tbe  sixth  Instruction  apparently  attempts 
to  whitewash  tbe  dark  spots  In  the  fifth 
insti-DCtlou.  To  place  this  In  an  extravagant 
view.  It  Is  like  killing  a  man,  and  tlien  plead 
In  excuse  to  the  murder,  that  you  are  sorry 
of  it  We  contend  that  courts  are  not  mere 
automatons,  but  that  they  have  a  knowledge 
of  public  and  general  sentiments  and  pre- 
judices, and  no  one  can  live  in  this  countt7 
one  month  and  be  free  from  restraint  and 
mingle  with  the  public,  but  most  know  that 
the  sentiment  of  tbe  public  and  Its  pre- 
judices is  against  cities  and  all  other  cor- 
porations; aside  of  this,  a  dtlztti  of  tbe  dty 
Is  an  Incompetent  Juror,  thus  throwing  the 
matter  entirely  Into  the  country  population 
where  the  entire  prejudice  is  against  the 
cities.  Now  under  such  circumstances,  to 
throw  a  bait,  as  contained  in  the  fifth  In- 
struction, out  to  a  Jury,  and  then  attempt  to 
modify  it  by  a  little  whitewash,  in  tbe  sixth 
instruction,  Is  like  throwing  a  ton  of  poison 
Into  a  pool  of  water  and  attempt  to  counter- 
act Its  effect  by  a  half  ounce  of  antidote." 
Here,  again,  Ve  think  the  writer  of  this 
brie^  must  have  given  free  rein  to  his  dis- 
ordered imagtnation,  as  this  would  seem 
more  like  the  unwarranted  utterances  and 
Irresponsible  spoutlngs  of  a  stock  orator 
tor  an  anarchist  association,  or  a  socialist 
convention,  than  the  sober,  careful,  and 
candid  ailment  that  we  would  have  a  right 
to  expect  in  a  brief  addressed  to  this  court 
We  are  unable  to  say.  In  examining  this 
brief,  whether  It  Is  the  result  of  malice,  or 
want  of  Information  on  tbe  subject,  but  what- 
ever may  be  the  cause,  it  certainly  Is  far 
from  being  germane  to  the  subject,  or  having 
anything  to  do  with  the  argument  of  the 
case.  A  reading  of  the  sixth  Instruction  will 
show  how  radically  wrong  and  Infinitely 
foolish  is  tbe  comment.  The  sixth  Instruc- 
tion Is  as  follows:  "In  determining  whether 
the  plaintiff  at  the  time  of  the  accident  was 
exercising  such  care  as  a  reasonably  prudent 
person  would  exercise  under  similar  circum- 
stances, you  may  take  into  consideration 
Ills  age,  the  condition  of  bis  ^eslgbt,  the 
time  of  night,  the  extent  of  the  darkness, 
whethra  there  was  any  lights  on  tbe  streets 


or  sidewalks  or  In  the  buildings  which  light- 
ed tbe  place  where  the  accident  occurred;  if 
there  was  any  light,  the  character  and  ex- 
tent of  the  light;  the  condition  of  the  walk, 
the  state  of  the  walk  as  to  obstructions  or 
guards  along  the  north  side  of  the  bank  build- 
ing, and  any  and  every  circumstance  In  evi- 
dence which  would  In  any  degree  influence 
the  action  of  a  reasonably  cautious  person 
under  usual  and  ordinary  circumstances  of 
a  reasonaUy  similar  character."  The  slight- 
est and  most  casual  examination  of  this  in- 
struction  will  show  that  the  court  was  ex- 
tremely cautious  In  directing  the  attrition 
of  tbe  Jury  to  every  matertal  element,  and 
every  significant  fact  and  clrcnmstaooe  nec- 
essary to  be  considered  In  determining  tbe 
question  of  negligence  or  lack  of  negligence 
on  the  part  of  the  plaintiff  at  tbe  time  of  the 
injury,  and  this  instruction  is  certainly  as 
fair,  full,  and  as  complete  a  statement  of 
theJaw  as  the  defendant  could  ask  for,  and  It 
seems  to  ns  was  drawn  and  glv^  to  the  Jury 
for  the  express  purpose  of  protecting  all  the 
rights  of  the  defendant  In  the  premises. 

In  the  seventh  puragrapb  of  plaintiff  tn 
error's  brief,  counsel  for  plaintiff  In  error 
complain  of  Instruction  No.  9,  and  particular- 
ly complain  of  the  closing  part  of  the  Instruc- 
tion, and  quote  from  the  instruction,  as  fol- 
lows: "And  imless  he  has  something  pre- 
sented to  his  notice  to  suggest  an  inquiry  as 
to  the  safety  of  such  sidewalks,  he  Is  not  re- 
quired to  look  for  defects  or  dangerous  places 
in  the  walk,  but  may  rely  upon  the  assump- 
tion that  tbe  city  authorities  liave  performed 
their  duty,  and  that  tbe  sidewalk  Is  safe  for 
travel."  And  then  they  draw  a  comparison 
between  that  and  the  language  used  by  tills 
court  In  the  case  of  Town  of  Norman  v. 
Teel,  12  Okl.  69,  69  Pac.  291;  but  we  fall 
to  see  wherein  the  language  of  this  Instruc- 
tion In  any  way  confilcts  with  the  doctrine 
laid  down  In  that  case,  and  we  think  It  Is 
entirely  In  consonance  therewith.  This  In- 
struction simply  lays  down  the  rule,  which 
Is  undoubtedly  a  correct  one,  that  every  per- 
son traveling  a  public  street  In  a  city.  In  the 
ordinary  and  usual  mode  of  travel,  has  tbe 
right  to  presume,  and  act  upon  tbe  presump* 
tlon  that  the  dty  has  performed  Its  legal 
duty  so  far  as  keeping  Its  streets  In  reason- 
ably safe  repair.  Counsel  for  plaintiff  In 
error  cite  in  support  of  their  contention  the 
case  of  WalllB  v.  Westport,  82  Mo.  App.  626. 
In  that  case  the  dreult  court  In  giving  the 
instructions  for  the  plaintiff,  declared  It  to 
be  "the  duty  of  the  defendant  to  keep  Its 
sidewalks  In  repair,  and  that  the  plaintiff 
had  a  right  to  presume  this  duty  had  been 
done  and  that  the  sidewalk  was  In  safe  con- 
dition for  the  use  of  the  public,  and  was  safe 
for  any  person  passing  on  tbe  same,  using 
ordinary  care.  This  is  an  Incorrect  expres- 
sion of  the  law,"  And  It  Is  upon  this  state- 
ment by  the  Court  of  Appeals  that  counsel 
for  plaintiff  In  error  hinge  their  entire  argu- 
ment, but  bis  reading  of  this  decision  la  like 
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many  people's  way  of  reading  tbe  Bible. 
They  begin  In  the  middle,  and  stop  too  quick. 
If  he  bad  read  further  In  the  opinion,  he 
wonid  have  seen  that  It  had  no  application' 
to  this  case,  because  the  court,  In  the  very 
next  sentence,  uses  this  language:  "It  was  not 
the  duty  of  the  city  to  keep  Its  sidewalks  In 
an  absolutely  safe  condition.  It  was  only  re- 
qalred  to  keep  them  In  a  reasonably  safe  con- 
dition. This  inatmction  omits  that  qualifica- 
tion, and  in  that  it  was  wrong."  It  will  be 
seen  that  what  the  Court  of  Appeals  of  Bfis- 
Bouri  said  was  that,  as  the  circuit  court  bad 
omitted  from  the  Instrnctlon  the  word  "rea- 
sonable' and  said  that  it  was  the  duty  of  the 
defendant  to  fce^  Its  sidewalks  in  repair, 
without  qualifying  It  the  word  "reason- 
able," that  was  error.  A  refer^ce  to  this 
instruction  will  show  that  Its  language  is, 
"has  a  right  to  assume  that  the  sidewalks  are 
reasonably  safe  for  travel,"  thereby  removing 
the  only  defect  found  by  the  Missouri  Court 
of  Appeals  In  the  instruction  givra  by  the 
Missouri  circuit  court 

In  the  eighth  paragraph  of  counsel  for 
plttlntifT  In  error's  brief  he  says  that  it  is 
difficult  to  say  Just  what  Is  meant  by  tbe 
tenth  instruction,  and  professes  to  he  Ignor- 
ant of  what  the  court  meant  by  that  In- 
struction; but  we  win  not,  after  the  appar- 
ent lack  of  understanding  and  misconstruc- 
tion that  he  baa  placed  upon  previous  in- 
structions, commented  on  in  bis  brief,  under- 
take the  gigantic  task  of  explalnli^  to  him 
what  an  Instruction  which  la  in  plain  and 
unequivocal  English,  means.  Suffice  It  to  say, 
that  this  tenth  instruction  Is  a  plain,  explicit 
statement  of  tbe  law,  and  Is  not  subject  to 
the  criticism  made.  The  instruction  Is  as 
follows,  to  wit:  "If  the  plaintiff  was  going 
west  on  the  sidewalk  for  the  purpose  of  get- 
ting to  a  place  where  he  could  urinate  with- 
out being  observed  by  passersby,  and  when  he 
reached  the  rear  of  the  bank  building, 
he  voluntarily  turned  the  comer  to  go 
Into  the  backyard  and  stepped  off  the  walk 
Into  the  cellarway,  then  you  must  determine 
whether  or  not  he  was  exercising  such  care 
and  dlllgeuce  as  persons  of  ordinary  prudence 
usually  exercise  under  similar  circumstances. 
If  he  was,  then  he  is  chargeable  with  no  neg- 
ligence, and  If  the  city  was  guilty  of  negli- 
gence in  permitting  this  stairway  and  en-  . 
trance  to  remain  unguarded,  then  your  ver- 
dict should  be  In  his  favor." 
.  The  only  remaining  .objection  urged  by 
counsel  for  plaintiff  In  error  to  the  tilling  of 
the  court,  Is  the  refusal  to  give  certain  special 
interrogatories,  or  certain  Bi)eclal  findings, 
asked  for  by  the  defendant,  numt>ered  1,  2,  3, 
4,  6,  and  11.  We  take  the  true  rule  of  law 
In  reference  to  special  findings  to  be,  that 
where  special  findings  are  asked  for,  they 
must  be  findings  of  fact  which  are  material 
and  pertinent  to  tlie  matter  In  controversy, 
aBd  the  interrogatories  must  ask  a  response 
to  some  particular  fact,  and  not  embrace  a 
serl^  of  facts  which  are  necessarily  includ- 


ed in  a  determination  by  the  general  verdict. 
That  is,  the  questions  must  be  such  as  In- 
volve legal  consequences  and  have  some  con- 
troUing  force  in  reaching  a  conclusion,  and 
must  be  such  as  are  Immaterial  and  pertinent, 
and  in  goieral,  relate  to  ultimate,  rather  than 
evidentiary,  facts.   The  first  special  finding 
asked  for,  was  as  follows:   "Was  the  side- 
walk over  which  the  plaintiff  was  walking 
at  the  time  and  place  of  the  Injury  In  a  rea- 
sonably safe  condition  for  customary  public 
travel,  under  all  the  circumstances  attend- 
ing the  particular  time  and  place,  notwith- 
standing the  cellarway  and  cellar  steps." 
One  objection  to  this  special  finding  Is,  that 
it  includes  in  the  latter  part  an  elonent  . 
whlcdi  is  unnecessary,  and  not  germane  to  the 
ultimate  decision  of  the  case:   If  the  Int^- 
rogatory  bad  simply  been  as  to  the  question 
of  the  reasonably  safe  condition  of  the  walk 
at  the  time  and  place  of  tiie  acddoit,  it  would 
have  been  proper,  and  would  no  doubt  have 
been  given  by  tbe  court,  but  with  that,  is 
coupled  a  condition.   They  ask  what  was  the 
condition  of  the  walk,  as  to  being  reasonably 
safe,  notwithstanding  the  cellarway  and  cel- 
lar steps.   Thereby  they  Involve  two  inter- 
rogatories as  to  two  distinct  elements  In 
the  case.  That  is,  the  general  condition  of 
the  sidewalk  as  to  being  reasonably  safe,  and 
the  condition  of  the  cellarway  and  the  cellar 
steps.   The  general  rule  Is  tiiat  a  special  In- 
terrogatory is  confined  to  a  particular  fact 
involved  In  the  case,  and  not  Involve  a  series 
of  facts  in  one  interrogatory.   However,  this 
maybe,  it  is  Immaterial  in  our  judgment,  wheth- 
er this  was  acorrect  or  Incorrect  special  finding, 
because  If  any  error  existed  by  virtue  of  this 
being  refused.  It  is  cured  by  the  eighth 
clal  interrogatory  asked  for  by  the  defendant 
and  given  by  the  court  The  eighth  interroga- 
tory is  as  follows:   "If  you  find  that  said 
sidewalk  at  the  time  sM  place  of  Injury  was 
In  an  unsafe  condition,  state  what  It  was 
that  caused  it  to  be  unsafe,  and  what  the , 
defect  was."   Now,  all  that  special  Inter- 
rogatory No.  1  contains,  in  so  much  as  Is 
material  or  necessary  to  decide  any  issue  In 
the  case,  or  throw  any.  light  on  the  general 
verdict,  is  emt}odied  in  interrogatory  No.  8 
asked  by  the  defendant,  and  given  by  tbe 
court,  and  answered  by  the  jury.  Interroga-- 
tory  No.  2,  asked  for  by  defendant,  and  refus- 
ed by  the  court  Is  as  follows :   "Was  the  side- . 
walk  on  the  south  side  of  Eighth  avenue  at . 
time  and  place  of  injury,  in  such  a  condi- 
tion that  a  person  exercising  the  ordinary 
care,  caution  and  diligence  of  a  reesonably 
prudent  person  might  safely  walk  along." 
This  was  refused  because  It  was  not  limited 
to  what  would  be  the  usual  or  ordinary  re- 
sult, but  places  the  finding  of  the  jury  upon 
what  might  pospibly  happen.   Now,  however 
dangerous  a  sidewalk  might  be,  it  Is  within 
the  range  of  pussIbilHies  that  a  person  might 
pass  along  the  sidewalk  and  avoid  Injury. 
That  Is  not  tbe  question  to  be  decided  In  this 
case.  The  question  Is :   Was  the  particular 
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Lujnry  at  the  time  and  place  mentioned  In  the 
petition,  due  to  the  unsafe  condition  of  the 
sidewalk?  But  this  special  finding  deals 
with  possibllltlee,  and  not  probabilities.  The 
third  and  fourth  special  findings  we  think 
were  fully  covered  by  the  special  findings 
given  by  the  court  In  lieu  thereof.  Complaint 
is  also  made  of  the  refusal  of  tiie  court  to 
give  the  eleventh  finding  of  fact  asked  for 
by  defendant,  which  Is  as  follows:  "When 
plaintiff  went  west  on  the  sidewalk,  on  south 
Bide  of  Eighth  avenue,  was  It  his  purpose  to 
leave  the  sidewalk  and  go  Into  the  alley?" 
This  was  properly  refused,  because  It  was 
entirely  and  wholly  Immaterial  to  the  case 
whether  it  was,  or  was  not,  or  what  his  pur- 
pose was.  If  he  was  using  the  sidewalk  with 
reasonable  care  and  caution,  and  was  Injur- 
ed, It  is  Immaterial  what  his  secret  purpose 
may  have  been  in  going  on  or  along  that 
sidewalk,  or  what  his  Intentions  were. 

To  that  portion  of  the  brief  of  plaintiff  in 
error  which  indulges  In  reckless  comment  up- 
on the  habit  and  growing  tendency  of  the 
courts  and  Juries  to  unjustly  mulct  corpora- 
tions in  damages,  and  Vie  fixing  of  cases  by 
lawyers,  and  what  he  terms  the  reckless  dls- 
r^rd  of  truth  on  the  part  of  those  claim- 
ing to  be  Injured  where  he  enjoins  upon  the 
courts  tiie  necessity  of  checking  the  tendency 
to  oppress  and  persecate  weak,  innocent  and 
onoftendlng  corporations,  and  to  protect  such 
Infant  Industries  as  great  railroad  corpora- 
tions, and  corporate  cities,  and  as  to  the  pow- 
erful Influence  of  individuals  as  against  cor- 
porations, we  have  no  comment  to  make,  but 
would  simply  say  to  him  that  If  such  is  the 
case,  he  shonid  address  his  argument  to  the 
Legislature,  or  the  people,  and  remedy  any 
such  evil,  If  any  such  exists.  It  Is  suffi- 
cient for  us  to  determine  what  the  correct 
principles  of  law  are  in  each  particular  case, 
and  whether  they  have  been  correctly  ap- 
plied, and  not  to  inquire  into  the  truthful- 
ness of  12  citizens  In  the  Jury  box,  except 
in  so  far  as  it  may  be  made  apparent  by  the 
record  in  the  case.  We  think  that  the  rights 
of  all  parties,  private  or  cori>OTate,  may  be 
safely  trusted  to  the  hands  of  12  nnprejndic- 
ed  Jurors,  under  the  Instructions  of  the  court. 

Having  examined  the  entire  record,  and 
finding  no  error  therein,  the  judgment  of  the 
lower  conrt  is  affirmed,  at  the  costs  of  platn- 
titf  In  error.  All  the  Justices  concurring,  ex- 
cept BURFORD,  C.  J.,  who,  having  tried  the 
cue  below,  took  no  part  In  this  declsiim. 


<U  OU.  488} 

GOODWIN  r.  QRBBNWOOD. 
(Supreme  Court  of  Oklahoma.  Feb.  15,  1006.) 
1.  Tbiai.— Spbciai.   Findings  —  IircoNsiErr- 

ENCT. 

Where  it  appeared,  in  an  action  against:  a 
restaurant  beeper"for  an  assault  by  his  servant, 
that  the  servant  was  carrying  out  the  instruc- 
tloDS  of  the  defendant,  who  knew  that  the  serv- 
ant was  going  to  make  the  assault  in  time  to 
liave  prevented  it,  and  the  assault  was  made  in 


defendant's  presence,  and  he  failed  to  exer- 
cise any  authority  over  the  servant  to  prevent  it, 
social  findings  that  the  plaintiff  had  settled  his 
biU  and  was  leaving  the  restaurant  when  the 
servant  accosted  him,  whereupon  he  turned  and 
faced  the  interior  of  the  building,  when  the  as- 
sault was  made,  do  not  authorize  a  judgment 
for  defendant  notwithstanding  a  general  ver- 
dict for  plaintiff. 

2.  If  ABTEB  ANb  SeBVANT— TOBTS  OV  SeBVAHT 
— LlABII-ITY  OF  MaOTEB. 

A  restaurant  keeper  is  liable  for  an  assault, 
on  a  guest  by  a  servant  acting  within  the  scope 
of  his  authority,  and  making  the  assault  because 
of  a  failure  or  the  gnest  to  pay  what  the  serv- 
ant thought  he  ought  to  pay  for  what  had  been 
famished  him. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant.  $S  1221,  1231.] 

3.  Same— iNSTBUcnoN. 

Where  there  was  evidence  tending  to  show 
that  a  servant  of  a  restaurant  keeper  was  act- 
ing within  the  scope  of  his  authority  in  as- 
saulting a  guest,  an  instruction  that  be  went 
without  the  scope  of  his  authority  was  prop- 
erly refused,  as  ft  woold  have  invaoed  the  prov- 
ince of  the  jury. 

4.  Same. 

In  an  action  against  a  restaurant  keeper 
for  an  assault  by  his  servant,  it  was  proper  to 
instruct  that  defendant  was  not  liable,  If  the  as- 
sault was  made  without  his  knowledge  and  con- 
sent, after  the  relation  of  landlord  and  gnest 
terminated,  unless  the  servant  had  express  au- 
thority to  eject  persons,  or  tbe  defendant,  by 
reasonable  uligence,  could  have  prevented  tba 
assaulL 

Error  from  District  Goart,  Oklahoma  Oonn- 
ty ;  before  Justice  B.  F.  BniwdL 

Action  by  Thomas  U.  Greenwood  .agahiat 
Edward  Goodwin.  From  a  jn^ment  fn  favor 
of  plaintiff,  defendant  brings  error.  Affirmed: 

The  defraidant  In  error,  a  practicing  phy- 
sician-of  Oklahoma  City,  Okl.  T.,  on  July 
16,  1901,  about  5  o'clock  p.  m.,  entered  plain- 
tiff in  error's  caf6  for  the  purpose  of  prpcur- 
ing  a  lunch.  He  purchased  a  sandwich  and 
paid  for  the  same,  and  at  the  solicitation  ot 
Frank  New,  an  employd  of  tbe  plaintiff  in 
error,  ordered  a  fish  fry,  upon  condition  that 
it  could  be  served  to  the  defendant  In  error 
within  a  limited  time.  Being  assured  by  the 
waiter.  New,  that  he  could  have  the  lunch 
ready  within  the  required  time,  defendant  in 
error  seated  himself  at  one  of  tbe  tables  and 
awaited  tbe  arrival  of  tbe  lunch.  Some  alter- 
cation took  place  alMut  the  length  of  time  re- 
quired by  the  waiter  to  serve  tbe  lunch,  and 
about  tbe  time  the  defendant  In  error  began 
preparations  to  eat  his  fish  the  waiter,  New, 
Insulted  defendant  in  error  by  saying  that  he 
lied  if  he  said  it  required  longer  than  10 
minutes  to  serve  the  fish.  Unable  to  tolerate 
tbe  abuse  of  tbe  waiter,  defendant  In  error 
started  to  leave  tbe  cafd.  Plaintiff  in  error 
was  present  In  tbe  room  during  all  this  time 
and  failed  to  Interfere  or  restrain  his  servant, 
and  afterwards,  as  defendant  In  error  was 
leaving  the  cafS,  after  paying  for  tbe  sand- 
wich, he,  New,  asked  plaintiff  In  error  If  he 
was  going  to  let  that  "old  guy"  go  out  with- 
out paying.  As  defendant  In  error  turned 
around  upon  hearing  tbls  remark,  a  salt 
cellar  was  thrown  by  the  waiter.  New,  strik- 
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lug  defendant  In  error,  and  causing  the  In- 
Jnrlea  complained  of.  -  Upon  trial  of  tiie 
Issnes  raised  by  tbe  petltttm  and  answer,  tiie 
jury  returned  its  verdict  In  faTor  of  tbe  de- 
fendant In  error,  and  at  the  request  of 
plaintiff  In  «Tor'  the  jnry  found  specially 
upon  Questions  of  fact  submitted  as  follows : 
"Int  L  was  tbe  plaintiff  intoxicated  imme- 
diately before  and  at  tbe  time  of  tbe  assault 
complained  of  was  made?  Ans.  No.  Int  2. 
Was  Frank  New  acting  within  the  purposes 
for  which  he  was  employed  by  the  defendant 
when  he  stmck  the  plaintiff?  Ans.  Tes. 
Int.  3.  Was  Fraii^  New  carrying  out  tbe  In- 
structions that  had  been  given  blm  by  his  on- 
ployer  when  he  bit  tbe  plaintiff?  Ans.  8. 
Yes.  Int  4.  Bid  tbe  defendant  know  that 
Frank  New  was  going  to  make  an  assault 
upon  the  plaintiff  In  time  to  have  prevented 
It?  Ans.  4.  Yes.  Int.  6.  Had  the  plaintiff 
started  to  leave  the  defmidant^s  place  of  busi- 
ness before  tbe  assault  complained  of  was 
made?  Ans.  6.  Yea.  Int.  S.  Had  the  plaintiff 
settled  bis  bill  with  tbe  defendant  to  the 
satisfaction  of  defendant,  and  manifested 
his  intention  to  tbe  defendiont  of  leaving  the 
restaurant  before  be  received  the  assault 
complained?  Ana.  6.  Yes.  Int  7.  Did  the 
defendant  tblnk  that  tbe  plaintiff  was  leav- 
ing his,  d^endant's,  place  of  business  Just 
prior  to.  tbe  time  the  assault  complained  of 
was  made  by  Frank  New?  Ans.  7.  Yes. 
Int  8.  If  tbe  jnry  answer  Intem^atory  No. 
5  'Yes,*  please  state  whether  tbe  plaintiff 
changed  his  course  from  that  of  going  to- 
wards tbe  outer  door  of  the  restaurant  to 
that  of  facing  back  towards  the  Interior 
of  tbe  building,  and  towards  Frank*  New, 
before  tbe  assault  complained  of  was  made? 
Ana.  8.  Yes.** 

Tbe  case  cornea  to  this  court  predicated 
upon  error  in  refusing  Judgment  for  plaintiff 
In  error  upon  special  Interrogatories  5,  6,  7, 
and  S.  and  npon  error  of  law  committed  by 
tbe  trial  court  In  giving  InBtmctlons  Nos.  8 
and  6,  as  follows:  "(3)  One  by  conducting 
a  restaurant,  or  other  business  in  which  be 
dei>ends  upon  public  patronage,  tbereby  In- 
vites persons  into  bis  place  of  business  and 
to  patronize  him,  and  it  Is  tbe  duty  of  a 
restaurant  keeper  and  his  servants  to  treat 
those  who  patronize  bis  business  with  d* 
villty;  and  to  protect  them  from  unwarranted 
assault  by  the  employes  of  snch  place,  and 
In  this  connection  you  are  Instructed  that  If 
you  find  that  while  plaintiff  was  lawfully 
in  defendant's  restaurant,  and  while  be  was 
eating  his  lunch  one  New.  an  employs  of  said 
place,  used  Insulting  language  to  the  plaintiff 
by  telling  him  that  he  lied  to  the  proprietor 
about  said  New  not  getting  his  lunch  as 
soon  as  be  had  promised,  and  continued  to 
use  abusive  language  to  tbe  plaintiff,  then, 
and  In  that  event,  the  plaintiff  would  be 
JnstlQed  In  law  In  leaving  tbe  defendant's 
place  of  business  wlthont  paying  for  such 
lunch,  Wauee  the  plaintiff  would  have  the 
right  in  law  to  eat  ills  luncb  without  being 
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r  subjected  to  humiliation  and  abuse  at  Use 
bands  of  such  employ^,  and  this  would  be 
tme^  evm  though  the  plaintiff  may  have  toJc- 
en  two  or  three  bites  of  his  Inncfa.  but  tbe 
rule  would  be  different  had  he  flnlsbed  bis 
inndi,  becauseii  if  he  elected  to  finish  bis 
lunch  under  such  conditions,  be  lAiould  pay  for 
the  aune;  and  If  you  find  that  the  plalnttflf 
left  tbe  table  before  eating  his  lunch  by  rea- 
son of  tbe  abuse  of  said  New,  and  tbat  New 
followed  lilm  towards  tbe  door  and  indirectly 
called  him  a  'guy,*  and  before  the  plalntifT 
could  bare  reasonably  left  the  building  as- 
saulted him  without  Justification  therefor, 
and  tlut  defendant  was  present  and  used  na 
^ort  to  prevent  the  assault  when  be  could, 
reasonably  have  expected  it  under  all  of  the 
circumstances  within  his  knowledge,  then, 
and  in  that  event  the  plaintiff  would  be 
^titled  to  recovrar,  even  though  be  did  not 
encourage  tiw  said  New  In  making  snch 
assault  and  even  though  a  party  may  go 
Into  a  restaurant  and  get  a  meal  or  limcb 
and  then  refuse  to  pay  for  It  this  of  its^ 
will  not  Justify  the  pn^etor  or  bis  em- 
ployee to  aasaolt  him.  The  law  has  provid- 
ed him  with  a  remedy  which  he  must  follow.** 
"(5)  The  jury  are  Instmcted  tbat  a  restau- 
rant owes  no  duty  of  protecting  Cnnn 
injury  one  of  lus  guests  after  the  relation 
of  restaurant  ke^er  and  guest  Is  terminated, 
and  after  tbe  guest  has  settled  bis  bill  and 
has  manifested  his  Intention  of  leaving  tbe 
premises,  and  has  had  a  length  of  time  snt- 
flclent  to  have  reasonably  afforded  him  to 
depart  from  the  premises,  and  he  remains 
for  the  purpose  of  quarreling  with  the  axt 
ployte  without  justification,  and  if  the  jnry 
find  from  tbe  evidence  tliat  the  plaintiff  had 
settled  his  bill  with  the  defaidant  for  bis 
meal,  and  had  manifested  bis  Intention  of 
leaving  the  premises  of  the  def^dant  and 
had  actually  started  to  leave,  and  had  bad 
sufficient  length  of  time  to  have  gone  with- 
out the  defendant's  pranlsa  before  the  as- 
sault to(A  place,  but  after  he  had  started 
out  turned  around  and  had  come  bade  into 
the  restaurant  to  quarrel  with  New,  and  the 
relation  of  restaurant  ke^>»  and  guest  had 
been  terminated,  and  the  defoidant  owed 
tbe  plaintiff  no  protectlcn  from  any  assault 
by  reason  of  their  business  relations,  unless 
you  further  find  that  New  was  acting  for  the 
proprietor,  with  his  knowledge  and  consent; 
and  if  tbe  defendant  had  knowledge  tbat  the 
said  New  was  about  to  eject  tbe  plaintiff 
from  tbe  room,  without  Just  cause,  it  was 
his  duty  to  protect  tbe  plaintiff  from  Injury 
at  tbe  bands  of  his  servant  and  if  he  per- 
mitted his  servant  to  assault  tbe  plaintiff 
without  any  Justification  therefor  in  bis  place 
of  business,  and  he  in  any  way  aided  and 
abetted  Iberein,  tiiea  tbe  plaintiff  may  re- 
cover, and  in  determining  this  fact  you 
should  take  into  consideration  all  of  the 
evidence  In  the  case."  And  also  npon  re- 
fusal of  instrnctlon  No.  2  asked  by  plaintiff 
In  error,  and  giving  Instead  thereof  instruc- 
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tlon  No.  S  of  the  court's  general  instractloDB. 
These  are  set  out  in  the  opinion  In  the  case ; 
such  other  facts  being  also  therein  stated  as 
are  necessary  to  a  complete  understanding 
of  the  proposltlona  involved. 

W.  F.  WllBon,  for  plaintiff  In  error.  Fnl- 
ton  &  Panl,  for  defendant  In  error. 

GILLETTE,  J.  (after  stating  the  facts). 
The  first  contention  of  the  plaintiff  in  error 
Is.tliat  the  trial  court,  erred  In  refusing  and 
overruling  a  motion  for  Judgment  upon  the 
special  findings  of  facts  Nos.  6,  Q,  7,  and  8^ 
and  contends  that  these  findings  conclnslvelr 
oititle  him  to  Judgment.  Even  If  it  be  con- 
ceded that  these  Isolated  interrogatories  con- 
tain a  fair  statement  of  the  facts  to  which 
tliey  refer,  we  cannot  conclude  therefrom 
that  such  facts  as  are  thereby  established 
would  relieve  the  plaintiff  in  error  from  lia- 
hlUty.  The  gaierel  verdict  carries  with  It 
a  presumpttcm  that  all  necessary  facts  author- 
izing it  have  been  established  upon  the  trial 
of  the  case.  Notwithstanding  this  presump- 
tiOD,  If  the  special  questions  of  fact  show  that 
some  controlling  fact  exists  Inconsistent  with 
the  general  verdict,  In  such  case  the  special 
verdict  must  control,  and  the  proposition  here 
submitted  Is  whether  or  not  the  facts  estab- 
llslied  by  Interrogatories  6,  6,  7,  and  8  are 
sufficient  to  overthrow  the  general  verdict 
By  these  interrogatories  It  Is  established 
that  the  defendant  in  error  had  settled  bis 
bill  In  the  restaurant,  and  had  started  to 
leave  the  same,  when  he  was  accosted  by  the 
Borvant  Frank  New,  and,  upon  being  so  ac> 
eosted)  he  turned  his  fiice  ba^  towards  the 
Interior  of  the  building  when  the  assault  was 
made.  Other  answers  to  apetdal  Interroga- 
tories show  that  Frank  New  at  the  time  was 
In  the  empl<^  of  t^e  plaintiff  In  error,  and 
was  carrying  out  the  Instructions  that  -bad 
been  given  him  by  his  employer,  who  at  the 
time  knew  tbat  he  was  going  to  make  an 
assault  upon  the  defendant  In  time  to  have 
prevented  It;  and  the  evidence  shows  that 
what  wu  dtme  by  the  servant  was  In  the  im- 
mediate presence  of  the  enq)Ioyer,  who  at  the 
time  failed  to  exercise  any  authority  over 
the  servant  to  prevent  a  vicious  assault  up- 
on  a  guest.  Under  these  circumstances  we 
think  It  cannot  rightfully  he  said  that  the 
restaurant  keeper,  plaintiff  In  error,  was 
exempted  from  liability  because  of  the  fact 
thot  his  gnest  had  settled  his  bill  and  was 
In  the  act  of  leaving  the  establisbmeDt  and 
turned  around  before  leaving  becaose  of 
derogatory  ronarka  made  by  the  servant 
to  the  master  concerning  hUn.  We  are  of  the 
opinion  that  he  as  a  guest  was  under  the  pro- 
tection of  the  master  while  gohig  from,  as  well 
as  while  enterli^,  the  building,  and  spedally 
where,  as  In  this  case,  the  act  of  the  servant 
ocnnplalned  of  was  because  of  a  fancied 
wrong  to  the  master  In  not  paying  the  mas- 
ter such  a  sum  as  the  servant  thought  ought 


to  have  been  paid.  It  is,  we  think,  a  clearly 
settled  proposition  of  law  that  the  master 
Is  liable  for  the  willful,  belligerent,  or  even 
malicious  acts  of  a  servant,  done  in  the  course 
of  his  employment  and  within  the  scope  of 
his  authority.  And  that  the  act  of  the  serv- 
ant In  this  case  was  within  the  purposes 
for  which  he  was  employed  is  settled  In  the 
affirmative  by  the  answer  to  special  Inter* 
rogatory  2,  while  special  interrogatory  S 
shows  that  be  was  carrying  out  the  instruc- 
tion which  had  been  given  him  by  liis  em- 
ployer when  he  hit  the  plaintiff.  With  these 
facts  established  by  the  verdict  of  tlie  jury, 
we  thjnk  the  trial  court  correctly  held 
that  the  motion  for  Judgment  In  favor  of 
plaintiff  in  error  upon  B[>eclal  findings  should 
be  overruled.  A  leading  case  upon  this  sub- 
ject is  found  in  4tt  L.  R.  A.  314,  Nelson  Busi- 
ness College  V.  Lloyd,  60  Ohio  8t  448,  54  N. 
B.  47X,  71  Am.  St  Rep.  72». 

The  plaintiff  In  error  complains  of  tiw 
procedure  In  the  trial  court  by  reason  of  the 
giving  of  instructions  Nos.  3  and  5,  and  says: 
"These  Instructions  proceed  plainly  upcm  the 
theory  that  there  is  a  liability  resting  upon  a 
restaurant  keeper  for  torts  of  his  servants 
committed  upon  the  person  of  his  guest,  and 
proceed  upon  the  presumption  of  such  lia- 
bility*'—citing  Bahmel  v.  Lehndorf  (Cal.)  76 
Pac  659.  65  L.  R.  A.  88,  100  Am.  St  Rep. 
154.  It  is  true  that  the  instructions  com- 
plained of  proceed  upon  the  theory  that  there 
Is  a  liability  on  the  part  of  one  conducting 
a  restaurant  or  other  business  dependent 
upon  public  patrtma^  because  persona  are 
invited  into  such  place  of  business  as  pa* 
trons;  and  the  jury  were  informed  that  It 
was  the  duty  of  one  conducting  such  business 
to  treat  patrons  with  civility,  and  to  protect 
them  from  unwarranted  assaults  by  the  on- 
ploy^s  of  the  place,  and  in  this  respect  we 
think  the  law  was  correctly  stated  by*  the 
trial  court  The  Instructions^  as  a  whole, 
proceed  upon  the  theory  tliat,  to  fix  a  liabil- 
ity upon  a  restaurant  keeper  because  of  an 
assault  upon  a  patron  by  on  onployti,  the  em- 
pl<^  must  be  acting  witbin  the  scope  of 
his  enwloyment  and  the  anault  must  be  found 
to  be  nnjustlflable.  We  are  not  able  to  dto- 
tlngnish  the  liability  of  a  restaurant  keeper 
fnun  that  of  any  other  master  for  Uabllitr 
for  the  tortious  act  of  his  servants  «Hnmltted 
within  the  real  or  ajqwroit  scope  of  the 
duties  intrusted  to  him,  and  to  the  extent 
that  Bahmel  v.  Lehndorf  (Cal.)  76  Pac.  660, 
65  li.  R.  A.  88,  100  Am.  St  Rep.  IM,  U  at 
variance  with  this  prc^Bltlfm  we  do  not 
agree  with  that  case.  The  facts  in  that  case, 
however,  are  not  shown  to  be  analt^ns  to 
the  facts  In  the  case  at  bar.  In  that  cose 
It  appeared  from  the  only  statement  <a  facts 
made  that  "the  plaintiff  was  a  guest  In  the 
defendanrs  hotd,  and  while  seated  at  the 
dinner  table  was  assaulted  and  beaten  by 
a  dining  room  waiter."  There  Is  noOilug 
in  that  record  to  show  bow  tbe  dlfltoall7 
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arose  or  what  the  provocation  for  the  as- 
sault was,  or  who  provoked  it,  and  the  court 
In  that  case  states  the  general  law  of  master 
and  servant  to  be  that  the  master  is  not  liable 
for  the  malicious  torts  of  the  servant  commit- 
ted outside  the  scope  of  bis  employment. 
The  facts  in  this  case  are  much  broads. 
Evidence  was  Introduced  touching  the  scope 
of  the  servant's  authority,  and  It  is  plain 
from  an  examination  of  the  testimony  that 
the  assault  was  made  by  the  servant  because 
of  a  failure  of  the  guest  to  pay  the  master 
what  the  servant  thought  he  ought  to  pay 
in  consideration  of  what  bad  been  furnished 
for  him.  The  Instructions  of  the  court  com- 
plained of  were  given  to  the  jury  in  view 
of  this  testimony,  and  under  the  circum- 
stances we  thinlE  correctly  given.  See  Rom- 
mel T.  Schambacher,  120  Fa.  679,  11  Atl.  779, 
6  Am.  St  Rep.  732. 

There  is  one  other  error  presented  by  the 
brief  of  plaintiff  in  error,  to  wit,  the  re- 
fusal on  the  part  of  the  court  to  give  the 
second  instruction  asked  for  by  blm,  and  giv- 
ing in  lieu  thereof  the  eighth  instruction, 
which  instructions  are  as  follows:  "<2)  The 
Jury  are  instructed  that  the  said  Frank  New, 
as  shown  by  the  evidence  adduced  In  this 
case,  went  without  the  scope  of  his  employ- 
ment in  Inflicting  the  said  injuries  upon  the 
plaintiff,  and  that  therefore  the  defendant 
would  not  be  liable  to  the  plaintiff  in  damages 
for  snch  injuries,  unless  he  authorized,  com- 
manded, or  assented  to  the  action  of  the  said 
Frank  New  in  Inflicting  the  injuries  upon 
the  plaintiff,  and  that  before  the  jury  can 
find  a  verdict  for  the  plaintiff  they  must 
find  that  the  defendant  did  authorize,  com- 
mand, or  assent  to  the  infliction  of  said  In* 
jarles."  The  above-requested  Instruction 
was  by  the  court  refused,  and  in  Its  stead 
the  court  gave  its  eighth  instruction  to  the 
jniT*,  which  eighth  instruction  given  by  the 
court  is  as  follows:  "(8)  Yon  are  Instructed 
that  the  employment  of  one  as  an  ordinary 
waiter  of  tables  In  a  restaurant  does  not 
confer  npon  snch  waiter  the  implied  author- 
it7  to  eject  persons  from  such  restaurant, 
where  the  owner  and  proprietor  is  present 
and  personally  managing  and  controllli^  such 
business,  and,  it  the  assault  in  this  case  was 
made  by  New  without  the  knowledge  and 
consent  of  the  defendant,  and  after  the  rela- 
tion of  landlord  and  guest  had  terminated, 
and  after  the  plaintiff  had  had  ample  time 
to  leave  the  restaurant,  then  the  plaintiff 
cannot  recover,  unless  yon  fartlier  find  firom 
the  evidence  that  be  bad  the  expresa  antbor- 
1^  from  the  defendant  to  eject  persons,  or 
tbat  the  defendant  could  by  the  exercise  of 
reasonable  diligence  have  prevented  the  as- 
sault  and  negligently  failed  to  do  so."  In 
tbe  Instmction  requested  by  plaintiff  hn  error 
the  court  1b  required  to  say  that  as  a  matter 
of  law  from  the  facts  adduced  upon  tbe  trial 
the  waiter  was  not  acting  within  tbe  scope 
of  his  employment   Soch  Instruction  was 


properly  refused.  By  giving  It  tbe  court 
would  have  Invaded  the  province  of  the  Jury 
in  their  determination  that  the  waiter.  New, 
in  doing  what  he  did,  was  acting  without  the 
ecape  of  his  authority  and  employment  If 
the  court  had  arrived  at  snch  a  conclusion 
from  the  testimony,  there  was  no  question 
left  to  be  determined  by  the  jury,  and  tbe 
cause  should  have  t>een  determined  by  tbe 
court  Tbe  court,  instead,  gave  its  elghtb 
instruction,  above  set  out,  which  informed  the 
jury  of  the  conditions  imder  which  the  plain- 
tiff might  not  recover,  unless  the  jury  further 
found  that  tbe  servant  was  acting  under  ex- 
press authority  to  eject  persons  from  the 
room,  or  that  tbe  plaintiff  in  error,  by  the 
exercise  of  reasonable  diligence,  might  have 
prevented  tbe  assault  In  this  we  are  unable 
to  find  reversible  error. 

The  judgment  of  tbe  court  below  Is  affirm- 
ed, with  costs.  All  tbe  Justices  concurring 
except  BUBWEIiL,  3^  who  presided  In  the 
court  below,  not  sitting. 


(16  OU.  4») 

In  re  McCASLAND  &  LEFTWiCH. 
(Supreme  Conrt  of  Oklahoma.  Feb.  15,  1906.) 
Bankbuftot— Appeals, 

An  appeal  from  the  district  court  in  the 
territory,  in  a  matter  in  bankruptcy,  will  He  to 
the  territorial  Supreme  Court  only:  (1)  From 
a  judgment  adjuoging  or  refusing  to  adjudge 
the  defendant  a  bankrupt ;  <2)  from  a  jud^oit 
granting  or  denyin|;  a  aiscba^;  and  (3>  from 
a  judgment  allowmg  or  rejectuig  a  debt  •  of 
$S00  or  over. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court;  Comanche 
County;  before  Justice  F,,  B.  Gillette. 

In  tbe  matter  of  the  bankruptcy  of  McCas- 
land  &  Leftwich.  From  the  decision  of  tbe 
district  court,  Tapp-Leathers  Company  ap- 
peal, Dismissed. 

N.  McConnellt  for  a{q>ellant.    A.  0. 
King,  F.  E.  Riddle,  and  Sims  &  WolTerton, 

for  appellee. 

PANCOAST,  3.  This  is  an  appeal  from 
tbe  decision  of  the  district  court  of  Comanche 
conn^,  in  an  action  In  bankruptcy.  Tbe 
decision  appealed  from  was  upon  a  matter 
decided  by  tbe  referee  in  bankrupttr  *nd  re- 
ferred to  the  court  for  review,  under  section 
1232  of  the  rules,  forms  and  orders  In  bank- 
mptcy,  promulgated  by  the  Supreme  Oourt 
of  the  United  States. 

Tbe  appeal  Is  not  from  a  judgment  adjudg- 
ing or  refusing  to  adjudge  the  defendants 
bankrupts,  nor  from  a  jnd«:ment  denying  w 
granting  a  discharge,  nm  from  a  Judgment 
allowing  or  rejecting  a  claim  of  fSOO  orover. 
TlierefOre  the  matters  Involved  are  not  sncb 
as  can  be  reviewed  by  this  court  on  appeal. 
This  court  has  held,  in  Blx  parte  Stumpff, 
9  Okl.  639,  60  Fac.  96:  "An  appeal  tnm  the 
district  court  In  the  territory,  in  a  matter  In 
bankruptcy,  wlU  lie  to  the  terrltortal  Sn- 
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Itrenie  Oourt  only:  (1)  From  a  Judgment 
adjndgliig  or  refustog  to  adjudge  the  defend- 
ant bankrupt;  (2)  from  a  Judgment  grant- 
Ii^  or  denying  a  discharge;  aud  (S)  from  a 
judgment  allowing  or  rejecting  e  debt  of 
or  orer." 

jThere  being  no  QU»tion  antnnttted  to  thtB 
court  of  wlilcb  it  can  take  cognisance  It 
follows  tbat  the  appeal  must  be  dismissed. 

It  IB  BA  ordered.  All  the  JusHces  concur- 
ring, a:cept  OILLBTTB,  who  tried  the 
case  below,  not  sitting. 


(U  OU.  US) 

BEST  T.  PRAZIBR. 
(Supreme  Court  of  Oklahoma.   Feb.  IS, '  1906.) 

1.  FOBCIBLE  EnTBT  AND  DXTAINEB^NOTJCK. 

A  notice  to  quit,  m  an  action  of  forcible 
entry  and  detainer,  should  show  clearly  who 
claims  to  be  entitled  to  the  possession  of  the 
premises,  and  who  makes  the  demand  therefor, 
and  then  no  one  but  the  person  who  thus 
claims  the  premises  and  makes  the  demand 
can  maintain  the  actim  under  such  notice. 

[Ed.  Note. — VoT  cases  in  point,  see  toI.  23, 
Ooit.  D^.  Forcible  Entry  and  Detainer,  |  68.] 

2.  PuBUo  Lards— DKTBBuiKATioif  of  Ao- 
TEB8E  Claims— TniK  or  Sebvice. 

Where  it  appears  the  order  of  the  Secre- 
tary of  the  Interior  finally  disposing  of  a  con- 
test between  the  parties  is  dated  prior  to  the 
service  of  notice,  m  an  action  of  forcible  ^trv 
and  detainer,  snch  notice  is  not  premature,  al- 
though the  fact  of  such  decision  is  not  known 
to  the  parties  at  the  time  of  service  thereof. 

3.  FoKCiBi,E  Bntet  akd  Detaineb  —  Dblat 
in  ConiusncEHENT  or  Action. 

A  delay  from  the  30th  of  June  to  the  27th 
of  July  of  the  same  year,  before  instituting  an 
action  of  forcible  entry  and  detainer,  after  no- 
tice, is  not  such  an  unreasonable  delay  as  to 
prereat  the  action  being  based  on  the  notice 
then  served. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Forcible  Entry  and  Detainer,  S  83.] 

4.  Same— Amenduent. 

Where,  in  an  action  of  forcible  entry  and 
detainer,  the  complaint  is  founded  upon  a  no- 
tice which  fails  at  the  trial,  it  is  not  error  to 
permit  the  plaintiff  to  amend  his  pleadings  to 
cpnform  to  the  proof,  and  base  his  case  upon 
another  and  sufficient  notice  served  more  than 
three  days  ivlor  to  the  comoiencemait  of  the 
action. 

5..'PnBtic  Lands— Detebmiration  ot  Ad- 
verse Claims— Contest  PsNOina. 

Bule  laid  down  in  Hebeisen  t.  HatcbelU 
69  Pac.  888, 12  OU.  28.  foUowed  and  approved. 

6.  Same— Contest— FiNDiNQS  of  Sbcbkiabt 
OF  Intebiob. 

A  finding  liy  the  Secretary  of  the  Interior 
that  a  subsequent  contest  is  not  a  separate  ac- 
tion, bat  merely  a  proceeding  supplemental  to 
the  original  case,  will,  in  a  collateral  action,  be 
adopted  and  approved  by  this  court 

7.  FOBCIBLE  Entst  ahd  DEiAum— STATim 
OF  Limitations. 

An  action  of  forcible  entry  and  detainer  is 
not  barred  by  the  statute  of  lunitatlons,  where 
bkoufcht  immediately  following  the  final  dis- 
position of  a  contest  between  the  parties. 

[Ed.  Note.' — For  cases  in  point,. see  vol.  28, 
Cent.  Dig.  Forcible  Entry  and  Detainer,  {  88.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Kay  County; 
before  Justice  Bayard  T.  Hainer. 


Action  by  Cteorge  W.  Best  against  Wil- 
liam L.  Frasier.  Judgment  for  defendant, 
aud  plaintiff  brings  nror.  AfllrmedL 

G.  W.  Ransom,  for  plaintiff  la  error. 
Careen  &  Martin,  for  defendant  in  error. 

PANCOAST,  J.  This  was  an  action  of 
forcible  entry  and  detainer,  brought  by  George 
W.  Beet  against  William  L.  Frazler.  A  con- 
test between  tbe  parties  was,  on  May  9. 
1898,  terminated  adversely  to  Best.  On  July 
1,  1898,  Best  instituted  further  proceedings, 
charging  Frazler  with  noncompliance  with 
the  law  as  to  residence  since  tbe  former 
hearing.  This  action,  on  appeal,  was  held,  by 
a  departmental  decision,  to  be  not  an  inde- 
]>endent  contest,  but  a  supplemental  pro* 
ceeding  In  the  original  action,  and  was 
finally  closed  in  Frazler's  favor  by  a  de- 
cision of  the  Secretary  of  the  Interior, 
dated  June  19,  1903.  On  June  SOth  of  that 
year,  Frazler  gave  Best  notice  to  quit,  but 
based  his  complaint  upon  a  subsequent  un- 
signed notice,  dated  July  27th.  Upon  the 
trial,  however,  the  unsigned  notice  being 
beld  an  insufflcient  compliance  with  the  re- 
quirements of  the  statute,  Frazler,  upon  ap- 
plication, was  permitted,  over  tbe  objections 
of  Best,  to  amend  his  petition  to  conform  to 
the  proof,  and  revert  to  tbe  notice  of  tbe  SOth 
of  June  for  tbe  basis  of  his  action.  The 
position  of  plaintiff  In  error  Is  this:  Tbat 
the  unsigned  notice,  laclilng  the  essential 
element  of  certainty  as  to  him  mailing  the 
demand,  Is  for  that  reason  not  a  sufficient 
notice  upon  which  to  found  the  suit;  and, 
further,  that  as  the  contest  was  bUD  pending 
and  tbe  possessory  rights  of  the  parties  yet 
undetermined,  as  he  asserts,  at  the  time  of 
the  prior  notice,  unlawful  detainer  would 
not  at  tbat  time  lie  to  remove  him  from 
the  tract  of  land  involved,  and  no  such 
action  could  be  predicated  upon  a  notice  so 
prematurely  given.  It  Is  also  claimed  that 
the  first  notice  was  served  so  long  before 
tbe  commencement  of  the  action  that  Its 
aid  cannot  now  be  invoked  In  this  case,  and 
that  it  was,  In  effect,  waived  by  the  at- 
tempted service  of  the  notice  attached  to  tbe 
complaint  below.  Error  is  also  sought  to 
be  based  upon  the  refusal  of  the  trial  coturt 
to  hold  with  the  defendant  below  upon  the 
question  of  the  running  of  tbe  statute  of 
limitations. 

It  would  seem,  from  an  examination  of  the 
two  principal  contentions  of  plaintiff  In  er- 
ror, that  he  Is  urging  propositions  entirely 
Inconsistent  with  each  other.  He  cannot  in 
one  breath  attack  the  notice  of  tbe  90th  of 
Jane  as  pronature.  and,  later,  ask  a  teveraal 
of  the  case  for  tbe  reason  the  statute  of 
limitations  had  run  before  the  notice  was 
served.  The  first,  depending  as  It  does  up- 
on the  proposition  that  tbe  contest  was  sUU 
pending  at  the  time  of  tbe  service  of  the  first 
notice,  entirely  natives  the  second  propo- 
sition that  the  statute  of  limitations  had 
run  since  the  accrual  of  the  cause  of 
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action  to  plaintiff  below.  If  the  plain- 
tiff serlonsly  contends  for  tbe  proposition 
that  the  contest  was  undetermined  at  the 
date  of  the  first  notice,  he  cannot  he  allowed 
to  sa7,  In  support  of  his  second  proposition, 
that  the  contest  was  finally  disposed  of  so 
long  before  that  the  statute  of  Itmltatlons 
had  run.  However  this  may  be,  and  which- 
ever ground  plaintllf  In  error  may  desire 
to  rely  upon  In  this  case,  neither  contention 
appeals  to  us  with  much  force.  It  may  be 
conceded  that  the  second  or  unsigned  notice 
was  not  a  sufficient  foundation  upon  which 
to  base  tbe  action,  as  it  is  laclclng  In  the 
essential  of  certainty  as  to  who  claimed  the 
premises,  and  was  mailing  the  demand 
therefor.  A  notice  to  quit,  In  an  action  of 
forcible  entry  and  detainer,  should  show 
clearly  who  claims  to  be  aititled  to  tbe 
possession  of  tbe  premises,  and  who  makei 
tbe  d«nand  tberefor,  and,  while  this  fact 
need  not  appear  In  the  ttody  of  tbe  notice 
or  demand,  it  must  either  appear  there  or 
be  shown  by  the  signature  at  tbe  end,  and 
then  no  one  but  the  person  who  thus  claims 
the  premise  and  makes  the  dmand  cnn 
maintain  tbe  action  under  such  notice. 
Nason  t.  Best.  17  Kan.  408.  We  cannot, 
however,  see  that  the  second  notice  is  of 
much,  if  any.  Importance  In  this  case.  It 
was  proved  on  tbe  trial,  and,  indeed,  tbe 
the  defendant  himself  admitted  when  on  the 
witness  stond,  that  a  written  notice,  identi- 
cal with  the  one  unsigned  except  that  it  bore 
the  stature  of  Frazier,  the  plaintiff  below, 
bad  been  served  upon  him  on  the  30th  of 
June,  more  than  three  days  prior  to  the 
commencement  of  the  action,  and,  from  an 
examination  of  tbe  admitted  copy  In  the  rec- 
ord, we  cannot  see  wherein  the  notice 
falls.  It  was  In  writing,  it  properly  de- 
scribed tbe  premises  of  which  possession 
was  demanded,  It  is  definite  as  to  who  was 
claiming  the  right  to  possessioii,  there  was 
no  uncertain^  as  to  who  Intraded.  to  bring 
the  action,  and  It  leaves  no  doubt  in  tbe 
mind  of  tbe  reader  either  of  tiie  relief  sought 
or  by  whom  It  was  applied  for. 

But  it  is  urged  there  are  two  reasons  why 
the  action  should  not  be  founded  upon  this 
prior  notice:  First,  because  It  uras  served 
so  long  before  tbe  commencement  of  the 
action  tbat  Its  aid  cannot  now  be  Invoked 
therein,  tbat  It  was  waived,  in  efTect,  by  at- 
tempting to  serve  the  notice  attached  to  the 
complaint  below;  and,  second,  that,  even 
if  the  .action  was  commenced  within  a  rea- 
sonable lime  after  the  service  of  such  notice, 
still  it  cannot  be  maintained,  because  there 
was  a  contest  still  pending  between  tbe  par- 
ties, Involving  tbe  tract  of  land  In  contro- 
versy. It  would  appear,  however,  as  to  the 
first  of  these  reasons,  that  a  delay  from  the 
30th  of  June,  the  date  of  the  ser^-lce  of  the 
first  notice,  to  tbe  27th  of  Ju^,  when  tbe 
action  was  commenced,  could  not  be  held 
such  an  unreasonable  delay  as  to  prevent 
plaintiff  below  from  basing  bis  action  on  the 


notice  then  served.  What  is  a  reasonabiA 
time  after  notice  In  which  to  bring  an  action 
of  this  kind  depends,  of  course,  upon  tbe 
circumstances  of  the  particular  c&ae.  This 
question  has  frequently  occupied  the  atten- 
tion of  the  courts,  and,  upon  facta  similar  to 
those  here,  has  been  decided  In  harmony  with 
the  view  herein  expressed.  And,  taking  into 
consideration  the  situation  of  tbe  parties,  tbe 
fact  of  tbe  attempt  to  swve  tbe  secraid  notice, 
tbat  all  the  facts  were  fully  known  to  tbe 
defaidant  at  the  time,  and  that  he  was  in  no 
wise  misled  or  deceived,  we  cannot  see 
wherein  he  was  harmed  by  the  trial  court 
permitting  the  plaintiff  below  to  amend  his 
pleadings  to  conform  to  the  proof,  and  revert 
to  the  notice  of  the  SOth  of  June 

As  to  tbe  second  reason,  tbat  tbe  actl<m 
was  prematurely  brought.  Inasmuch  as  a  con- 
test between  tbe  parties  was  stlU  pending 
and  undetermined  at  the  time  of  tbe  ser- 
vice of  tbe  notice,  it  may  be  conceded  tbat 
the  rule  is  plahi  and  well  settled  tliat  unlaw- 
ful detainer  will  not  He,  so  long  as  the  rights 
of  the  parties  are  in  dlspntet  and  a  contest 
undetermined;  and  this  Is  tbe  disposition 
early  indicated  by  ovr  courts,  and  their  settl- 
ed practice  in  those  cases  wb«ebi  such  mat- 
ters are  Involved.  Hebeisen  v.  Hotchell,  12 
Okl.  29,  69  Pac.  888.  But  that  question  is  not 
before  us,  for,  from  the  record,  it  Is  ap- 
parent that  the  contest  Instltuteil  by  Best 
July  1,  1898,  was  finally  terminated  In  tbe 
Interior,  Department  adversely  to  him  on  the 
19th  of  June,  1003 ;  and  It  la  from  and  after 
the  date  of  this  order  that  Frasler  was  au- 
thorized to  serve  bis  notice  and  proceed  wltii 
his  action,  and  his  right  thereto  In  no  wise 
d^ended  upon  the  letter  of  July  22d,  from 
the  acting  secretary  to  tbe  officials  of  the 
local  land  office.  gWlng  notice  of  tbe  prior 
decision  of  tbe  Secretary  of  the  Interiort  for, 
as  a  matter  of  lav,  his  right  to  prosecute  his 
action  became  fixed  upon  the  final  disposition 
of  the  case  on  June  19th,  upon  tbe  refusal  of 
the  secretary  to  proceed  further  with  tbe 
contest,  and,  for  that  reason,  the  notice 
served  on  the  SOth,  following,  cannot  be  con- 
sidered as  having  been  prematurely  given. 

As  to  the  assignment  of  error  tiiat  tbe  ste^ 
nte  of  limitations  bad  ran  prior  to  tbe  Institu- 
tion of  this  action,  we  are  nnable  to  agree 
with  counsel  for  plaintiff  in  «ror  In  the  con- 
clusion he  baa  reached.  By  a  ruling  of  tiia 
Interior  Department,  the  contest  instituted 
by  Best  on  July  1,  1898,  was  held  to  be  not 
a  separate  actlcm,  but  merely  a  proceeding 
supplemental  to  tbe  o^lnal  case.  Findings 
such  as  thrae  will  not  be  ignored  1^  this 
court,  but,  on  tbe  contrary.  In  a  colliteral 
action  will  be  accepted  and  a;pproved,  whoe 
th^  pertain  to  such  matters  as  are  pn^erly 
within  the  jKOTlnce  of  tbe  Secretary  of  the 
Interior  to  decid&  Frssler's  cause  of  actiim 
accrued  only  at  tbe  time  the  controversy  be- 
tween tbe  parties  was  finally  terminated  in 
the  Interior  Departmrat;  and  thl^  as  dis- 
closed by  the  record,  was  by  tbe  order  dated 
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June  18,  1908.  The  notice  to  quit  and  tbe 
institution  of  the  suit  haying  Immediately 
followed  such  final  disposition  of  the  con- 
test, the  plaintiff  In  error  cannot  he  held  to 
hare  forfeited  tafs  right  of  action  hy  neglect 
For  the  reasons  given,  the  judgment  of  the 
court  below  Is  affirmed.  All  tbe  Justices 
ccmcurrtng,  except  HAINBR,  J.,  who  tried 
the  case  below,  not  sitting: 


<16  Okl.  600) 

TOBIN  y.  O'BRIETER. 
<Sapreme  Court  of  OUafaoma.   Feb.  15,  1906.) 

1.  EQunr  —  SuBWissioN  to  Jubt  —  Ooncltj- 
8IVENES8  or  Findings. 

When  a  jury  trial  is  not  a  matter  of  right, 
and  the  court  Bubmits  to  tbe  jury  special  ques- 
tions of  fact,  tbe  answers  returned  thereto  are 
merely  advisory,  and  the  court  may  decide  for 
Itself  all  qoestioDs  of  fact,  and  the  law  in  tbe 
case,  notwithstanding  the  findings  of  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity.  |S  815.  816.] 

2.  Same. 

In  a  case  of  equitable  cognizance,  while  the 
judge  may  call  in  a  jury,  or  consent  to  one  for 
the  purpose  of  advisiog  bim  upon  the  questions 
of  fact,  ue  may  adopt  or  reject  their  contdnsions 
as  be  sees  fit,  and  the  whole  matter  must  eventu- 
ally be  left  to  hint  to  determine.  It  is  not 
only  the  right,  but  the  duty  of  the  court  to 
determine  all  questions  of  fact,  as  well  as  of 
law. 

[Ed.  Note. — For  cases  In  point,  see  vol.  19, 
Oent  Dig.  Equity,  »  819,  8ia] 

S.  APFKAir— Review— RuuNQS  or  BviOEncE. 

In  the  trial  of  a  case,  the  question  of  ad- 
mitting or  rejecting  testimony  is  one  trusted 
lancely  to  the  sound  discretion  of  the  trial 
court;  and  where  the  matter  submitted  by  tbe 
Issues  in  the  ease  Is  not  one  where  the  parties 
are  entitled  to  a  jury  as  a  matter  of  right,  and 
the  ultimate  decision  of  the  case  is  with  tbe 
court,  and  not  the  jury,  great  latitude  is  al- 
lowed in  the  exercise  of  discretion  by  tbe  court 
in  admitting  or  rejecting  testimony,  and  the 
case  will  not  be  reversed  in  this  court  for  er- 
ror in  this  particular,  unless  such  an  abuse  of 
discretion  is  shown  a«  deprives  the  objecting 
party  of  some  substantial  righL 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent,  Dig.  Appeal  and  Error.  |  4185.] 

(Syllabus  by  tbe  Court.) 

Error  from  District  Court,  Oklahoma 
County;  before  Justice  B.  F.  Burwell. 

Action  by  L.  O'Brleter  against  James  A, 
Tobin.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

This  Is  an  action  begun  In  the  district 
court  of  Oklahoma  county,  and  tried  at  the 
September  term,  1903.  In  the  petition,  tbe 
plaintiff  asks  to  hare  set  aside  certain  deeds 
executed  by  the  plaintiff  to  the  defendant, 
On  the  grounds  of  fraud  and  want  of  mental 
capacity.  To  this  petition  the  defendant 
files  an  answer  which  is  practically  a  general 
denial.  On  tlie  trial  a  jury  was  called  by 
the  court,  and  questions  of  fact  were  submit- 
ted to  the  jury.  The  evidence  was  heard  and 
the  jury  returned  answers  to  tbe  special 
findings,  to  which  answers  the  defendant  ob- 
jected and  moved  the  court  to  set  aside, 
which  objection  the  court  overruled,  and  re- 
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fused  to  set  aside  the  findings  of  the  Jury. 
The  court  rendered  a  decision  in  favor  of  the 
plaintiff  annlling  the  deeds,  and  ordered  a 
reconveyance  by  the  defendant  to  plaintiff, 
to  all  of  which  tbe  defendant  excepted. 
Motion  for  new  trial  was  made  and  overruled 
by  tbe  court,  and  tbe  court  pronounced  jndg< 
ntcnt  Xn  favor  of  the  plaintiff  and  «galnst  de- 
fendant for  a  cancellation  of  the  deeds,  and 
ordered  a  reconveyance  of  the  property,  and 
taxed  the  costs  to  the  defendant,  to  all  of 
which  the  defendant  excepted,  and  brings 
the  case  here  for  review. 

Shartel,  Keaton  &  Wells,  for  plaintiff  In 
error.  Fulton  &  Paul  and  J.  L.  Brown,  for 
defendant  In  error. 

IRWIN,  J.  <after  stating  the  facts).  In 
'this  case  there  are  five  reasons  assigned  by 
plaintiff  in  error  for  a  reversal  of  tliis  case. 
All  except  one  are  based  upon  erroneous 
findings  of  the  jury.  The  first  assignment 
of  error  Is:  "The  answer  of  the  jury  to  In- 
terrogatory No.  16  Is  not  supported  by  the 
evidence.  (2)  Tbe  answer  to  special  inter- 
rogatory No.  19  is  not  supported  by  the  evi- 
dence. (3)  The  special  findings  of  the  Jury, 
approved  by  the  court,  are  inconsistent  and 
contradictory.  (4)  The  trial  court  erred  In 
admitting  certain  Incompetent  and  immateri- 
al testimony  on  bebalf  of  plaintiff,  over  the 
objection  of  defendant  (5)  The  trial  court 
erred  in  approving  the  answer  of  tbe  jury 
to  special  Interrogatory  numbered  1,  and  In 
not.  Betting  same  aside  as  being  nnsupport- 
ed  by  the  Idence. 

It  will  be  borne  Jn  mind  tbat  It  is  clearly 
shown  by  the  pleading  In  this  case  that 
this  is  purely  an  equitable  proceeding,  being 
an  action  which  asks  for  no  othw  relief  than 
the  setting  aside  of  a  deed  on  the  grounds 
of  fraud  and  want  of  mental  cap>)clty  In 
the  grftntors,  except  that  in  the  petlUon  the 
plaintiff  asks  for  damages.  But,  iu  the  ulti- 
mate decision  of  the  case,  no  damages  were 
awarded  by  the  court,  consequently  no  Inter- 
est of  the  defendant  bas  been  affected  by  this 
alleBiitlon  in  the  petition.  No  jury  seems  to 
have  been  demanded  by  the  defendant  to  try 
this  issue,  and  no  finding  on  this  issue  hav- 
ing been  found  against  the  defendant,  he 
bas  no  cause  for  complaint.  Now,  we  take 
it  that  the  law  is  well  established  that  In  an 
action  iu  equity,  where  a  jury  Is  not  a  matter 
of  right  to  either  party,  that  the  court  has 
tbe  right,  either  on  the  request  of  either 
party,  or  of  bis  own  motion,  to  empanel  a 
jury  to  determine  any  question  or  questions 
of  fact  that  may  arise  In  the  case;  but  in 
such  case,  the  finding  of  the  Jury  is  merely 
advisory  to  the  court,  who  sits  only  as  chan- 
cellor, and  Ihe  findings  of  tbe  jury  are  In  no 
way  binding  upon  the  court;  and  where  the 
court  has  heard  all  of  the  evidence  in  the 
case,  he  may  disregard  any  or  all  of  the  find- 
ings of  the  Jury,  and  decide  the  case  upon 
the  evidence  as  taken  before  him.  and 
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whetiier  the  court  does,  or  does  not  set  aside 
the  findings  of  the  Jury,  the  ultimate  decision 
of  the  case  to  the  decision  of  the  court,  and 
In  determining  the  Issues  in  the  case  the 
court  will  be  governed  entirely  by  the  evi- 
dence In  the  case,  regardless  of  the  findings 
of  the  jury,  or  he  may  take  the  findings  of 
the  Jury  In  connection  with  the  evidence  In 
the  case,  and  from  both  these  sources 'derive 
the  knowledge  upon  which  he  bases  his  decis- 
ion, and,  in  such  case,  mere  erroneous  findings 
of  fact  by  the  Jury  will  not  of  themselves  be 
a  cause  for  reversal;  and.  tt  the  flndlngs  of 
the  court  are  based  upon  evidence  which  rea- 
sonably tends  to  support  such  flndlngs,  the  de- 
cision will  not  be  reversed  on  the  grounds 
that  the  evidence  does  not  support  the  find- 
ing of  the  jury  or  the  court 

In  the  case  of  Jonathan  Hunt  et  aL  t.  "W. 
B.  Spencer,  reported  in  20  Kan.,  at  page  126,' 
the  Supreme  Court  of  that  state  say :  "Trial 
In  Equity  Cases — Submitting  Questions  to 
Jury— Findings  of  Court.  In  a  case  In  which 
a  Jury  Is  not  a  matter  of  right  the  court  may 
submit  certain  questions  of  fact  to  a  Jury, 
jmd  Itself  thereafter,  from  the  same  testi- 
mony, make  special  findings  upon  matters 
not  submitted  to  the  Jury,  and  base  its  de- 
cree upon  both  the  answers  of  the  Jury  and 
its  own  special  findings."  And  in  the  case 
of  Moors  V.  Sanford  et  al.,  41  Pac.  1064, 
the  Kansas  Court  of  Appeals  say:  "YTben 
the  issues  submitted  to  a  jury  are  not  such 
as  entitle  the  parties  to  a  Jnry  trial  as  a 
matter  of  right,  the  court  may  consider  the 
answers  which  the  Jury  returns  to  special 
questions  of  fact  submitted  to  as  merely 
advisory,  and  It  is  not  error  for  the  court 
In  such  case  to  set  aside  a  finding  which 
Is  contrary  to  the  evidence,  and  substi- 
tute a  finding  of  its  own."  In  Caldwell 
T.  Brown  et  al.,  44  Pac.  10,  the  Kansas  Su- 
preme Court  say:  "When  Issues  submitted 
to  a  jury  are  not  such  as  entitle  the  parties 
to  a  Jury  trial,  as  a  matter  of  rls^t,  the 
court  may  consider  the  answers  as  merely 
advisory,  and  may  disregard  any  finding  not 
supported  by  the  evidence"  In  the  case  of 
Missouri  Valley  Lumber  Company  t.  Beld 
et  ai.,  45  Pac.  722,  the  Kansas  Court  of 
Appeals  says:  "When  a  jury  trial  Is  not  a 
matter  of  right,  and  the  court  submits  to 
a  jui7  certain  special  questions  of  fact  the 
answers  returned  thereto  are  merely  advis- 
ory; and  Hie  court  may  decide  for  Itself  all 
questions  of  fact  and  of  law  in  the  case, 
not%vlth8tandIng  the  findings  of  the  jury." 
In  the  case  of  Barnes  et  at.  t.  Lynch,  report- 
ed in  9  OkL  156,  59  Pac.  996,  tills  court  says: 
"In  cases  of  equitable  n^lzance,  while  the 
judge  may  call  In  a  jury,  or  consent  to  one, 
for  the  purpose  of  advising  bim  upon  the 
questions  of  fact,  he  may  adopt  or  reject 
their  condnslons  as  he  sees  fit  and  the 
whole  matter  must  eventually  be  left  to  him 
to  determine,  and  instructions  to  the  jury 
furnish'  no  ground  of  error  upon  appeal.  It 


-was  not  only  the  rlg^l;  bat  tiie  Autj  of  the 
court  to  have  determined  all  questions  of 
fact  as  well  as  of  law."  Now,  in  the  case 
at  bar,  the  court  heard  the  -testimony  the 
same  as  the  Jury,  and  the  fact  that  he  ova- 
ruled  the  motion  to  set  aside  certain  findings 
of  the  jury,  would  not  warrant  us  In  saying 
that  he  was  not  govo-ned  In  his  decision  by 
tlie  evidence;  and  as  he  had  the  undoubted 
right  in  a  case  of  this  kind  to  entirely  dis- 
regard the  findings  of  the  jury,  and  to  de- 
termine the  question  for  Itimself  regardless 
of  the  findings  of  the  jnryi  and  as  on  an  ex- 
amination of  the  entire  record  we  are  not 
prepared  to  say  that  there  was  no  evidence 
that  reasonably  tends  to  support  the  finding 
of  the  court  we  do  not  think  that  for  this 
reason  the  judgment  and  decision  of  the 
court  should  be  reversed. 

The  only  remaining  assignment  of  enor, 
and  the  only  one  argued  by  plaintiff  in 
error  that  Is  not  based  upon  the  verdict  of 
the  Jury,  is  the  fourth  assignment  of  error, 
to  wit:  "The  trial  court  erred  In  admitting 
certain  incompetent  and  Immaterial  testt 
mony  on  behalf  of  ptalntitf,  over  the  {Ejec- 
tion of  defendant"  Now,  we  tliink  that; 
considering  this  assignment  of  error  literally, 
it  contains  Its  own  answer,  and  must  fall 
from  Its  own  weight.  If  the  statement  of 
counsel,  that  the  testimony  was  Immatala]. 
is  true,  then  the  admission  or  rejection  of  It 
would  not  be  sufficient  ground  for  a  reversal 
of  the  case.  If  It  was  Immaterial,  it  could 
not  have  much,  tf  any,  weight  or  effect  In 
determining  any  Issue  In  the  case.  But,  we 
take  It  from  the  fact  that  counsel  have  ai^ 
gued  this  proposition,  that  they  do  not  mead 
that  It  was  immaterial,  bnt  that  It  was  Incom- 
petent and  Improper,  and  that  It  was  mate- 
rial as  affecting  some  Issue  In  the  casfc 
Counsel  in  their  brief  point  out  particular 
testimony  that  tiiey  claim  was  improperly 
received.  The  first  that  our  attention  Is  call- 
ed to  is  the  question  asked  of  plaintiff: 
"Who  Is  this  W.  H.  Ryan?  Is  he  a  witness 
Hk  this  case,  the  one  that  yon  spoke  of  being 
in  partnership  with?"  Tbto  was  objected  to, 
and  overruled  by  the  court,  and  the  witness 
answered;  "Yes,'  sir."  The  next  question  Is; 
"Ur.  O'Brleter,  I  will  get  yon  to  state  to  the 
jury  the  circumstances  of  your  going  Into 
partnership  with  W.  H.  Byan?**  This  was 
objected  to  as  Incompetent  irrelevant,  and 
immaterial,  and  not  within  the  issues.  The 
court  after  examining  the  issues,  ovenruletf 
the  objection.  Now,  in  this  case  it  was  ap- 
parent that  W.  H.  Byan  was  a  partner  of 
the  plaintiff,  and  was  to  some  extent  in- 
strumental in  consummating  the  deal  oat  of 
which  this  deed  arose,  and  we  think  it  was 
not  error  for  the  court  to  ascertain  wha^  It 
any,  connection  Byan  had  with  the  trans- 
action, and  under  what  circumstances  the 
said  Ryan  and  the  plaintiff  went  Into  partner- 
ship. This  might  be  material,  not  only  to 
show  Ryan's  connection  with  tlie  transact! oi^ 
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bat  also  upon  the  issue  of  the  mental  ca- 
pacity of  the  plaiotllf.  The  next  question 
was:  "Have  you,  since  or  before  the  com- 
mencement of  this  suit,  or  now,  have  you  any 
suits  pending,  or  have  you  had  any  pending, 
In  favor  of  yourself,  anything  of  the  kind, 
here  or  anywhere  else?"  This  was  objected 
to,  and  overruled.  This  question  might  be 
material  as  touching  the  mental  capacity  of 
the  plaintiff.  The  next  question  objected 
to,  and  the  admission  of  which  is  complained 
of,  is  the  testimony  of  the  plalutifl  in  re- 
gard to  the  improvements  on  the  Illinois 
(arm,  which  was  a  consideration  for  the  deed 
lu  question.  This  might  be  very  material 
as  showing  the  relative  values  of  the  proper- 
ties exchanged,  as  touching  the  question  of 
mental  capacity  of  the  grantor.  The  next 
testimony  admitted  which  is  complained  of 
by  the  plaintiff  In  error  was  as  to  certain 
statements  having  been  made  by  a  physician 
four  years  prior  to  that  time,  while  In  at- 
tendance upon  the  plaintiff  during  sickness. 
The  claim  is  made  here  that  the  want  of 
mental  capacity  of  the  plaintiff  was  largely 
due  to  a  stroke  of  paralysis,  had  some  four 
years  prior  to  the  making  of  the  deed.  Now 
we  take  it,  that  the  statements  of  a  physician 
while  examining  a  patient  as  to  his  con- 
dition, are  proper  as  tending  to  show  the 
mental  capacity  of  the  patient,  and  where 
It  is  apparent  that  the  testimony  of  the  phy- 
sician himself  is  not  obtainable,  that  these 
statements  may  be  proven  by  any  disinter- 
ested party  who  heard  tbem.  In  Mutual 
Life  Insurance  Co.  v.  Tillman,  84  Tex.  36, 
19  S.  W.  294,  It  Is  held:  "Declarations  of 
a  physician  made  while  examining  a  patient 
are  admissible  as  res  gestie."  And  that  same 
doctrine  Is  laid  down  In  1  WTiarton  on  Evi- 
dence, S  262.  Now  the  inquiry  as  to  the  men- 
tal unsoundness  of  the  plaintiff  is  proper 
to  prove  at  any  time  prior  to  the  making 
of  the  deed  In  question,  the  effect  of  such 
testimony  depending  to  a  large  extent  upon 
the  condition  of  the  unsoundness  up  to  or 
near  the  date  of  the  execution  of  the  Instru- 
ment. We  think  this  was  a  proper  subject 
of  Inquiry,  and  something  the  court  had  a 
right  to  know  in  determining  these  Issues, 
and  it  was  not  error  to  admit  these  state- 
ments; but  even  conceding,  for  the  sake  of 
argument,  that  It  was  error,  we  do  not  think 
It  was  such  error  as  would  reverse  the  case, 
as  the  record  shows  that  this  was  only  one 
of  the  Issues  upon  which  it  was  asked  to 
have  the  deed  set  aside,  and  even  upon  this 
issue,  the  decision  of  the  court  does  not  rest 
alone  upon  this  testimony,  but  la  amply  sup- 
ported by  other  evidence  In  the.  case. 

Having  examined  the  entire  record,  and 
finding  no  error  therein,  the  judgment  of  the 
district  court  Is  hereby  affirmed,  at  the  costs 
of  the  plaintiff  in  error.  All  the  Justices 
concurring,  except  BURWELXi,  J.,  who,  hav- 
ing tried  the  case  below,  took  no  part  In 
tills  dedaton. 


(S6  Colo.  A6) 
DEANEB  y.  O'HARA  et  aL 
(Sapreme  Court  of  Colorado.  May  7,  1900.) 

1.  TbIAL  —  FiNniNQS  —  NONCONFOHMITy  TO 
I%EADINaS  AND  PeOOF— EFFECT. 

A  finding  at  variance  with  and  outside  of 
the  issues  ana  unsupported  by  the  proof  is  un- 
warranted, and  will  be  treated  as  a  nullity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46> 
Cent.  Dig.  Trial,  S  935.] 

2.  JUDOUBKT— COHBTBUCnonS— FlNDINOS. 

The  court,  by  rendering  judgment  in  favor 
of  a  partner  against  a  copartner  for  his  inter- 
est in  property  acquired  by  the  copartner  by 
the  use  of  the  partnership  property,  must  have, 
found  that  the  copartner  acquired  the  prt^rtjr 
with  partnership  property  and  denied'  the  right 
of  the  partner  to  share  Uierein. 

3.  Appeal— Fin  DINGS— Pbesumptioks. 

In  the  absence  of  a  Bpecific  finding  of  fact 
to  the  contrary,  It  must  ne  assumed  that  t&if 
trial  court  found  those  facts  which  are  reBpon-* 
sive  to  the  issnea  and  essential  to  the  judgment 
rendered.  , , 

[Ed.  Note. — For  cases  in  point,  see  voi,,,3| 
Cent.  Dig.  Appeal  and  Error,  S  3764.] 

4.  Pabtnebship— Acquisition  bt-  PABTNviif 
OP  Propebtt  Acquibed  bt  Vax  or  Fibh 

FbOPEBTT— BlOBT  OF  COFABTNEB  TO  SHABM 

Thebein. 

Where  a  partner,  having  possession  of  parti 
nership  property,  uses  the  same  to  acqoir^ 
property  m  his  own  name,  the  property  acquired 
inures  to  the  benefit  of  the  copartner,  who  nuiy 
demand  an  interest  thra^in  correspODdinx; 
extent  to  his  interest  in  the  orlgtniol,' partner- 
ship property.  ,  '  '  '  " 

[Ed.  Note.^FoT  cases  In  point,  see  Yol  'ff^' 
Gent  Dig.  PartnerBfaip,  »  1^,  190.]      -  !  > 

5.  TeUSTS— HE8tJI.TINa  TbUSTS— BBBAfM  09 

Duty  of  Pabtneb— Right  of  Copabtneb.  i 
The  interest  which  a  partner  has  in  prqp^ 
erty  acquired  by  a  copartner  having  possession 
of  partnership  property  and  using  the  same  in 
the  acquisition  of  such  property  is  a  resoltlng 
trust,  which,  to  be  enforceable,  must  be  eMabt 
lishea  by  clear,  certain  and  convincing  evidence. 

[Ed.  Note. — For  casps  in  point,  see  voL  47; 
Cent.  Dig.  Trusts,  %  137.] 

Appeal  from  DIatilct  Court,  I^tke  Gonnty; 
Frank  W.  Owens,  Judjjre. 

Actioa  by  Hugh  O'Hara  and  anotb^ 
against  William  F.  Deancr.  From  a  judg- 
ment for  plaintiffs.  def«adant  aM>ealB.  ■  Ro- 
versed  and  remanded. 

Charles  Oavender  and  George  P.  Burtcb, 
for  appellant   A,  8.  Blake  and  P.  2L  Wall; 

for  appellees. 

GODDARD,  J.  The  appellant  and  appel- 
lees were  the  owners  of  and  engaged  In  work- 
ing a  mining  lease,  known  as  the  "McAlii 
ster  Lease,"  from  June  28th  until  the  latter 
part  of  September,  A.  D.  1900.  The  leas^ 
by  its  terms  expired  the  lat  day  of  January^ 
A.  D.  1901.  It  covered  that  portion  of  fh* 
workings  between  the  second  and  third  levels 
of  the  Maid  of  Erin,  Henrlette,  and  Adams 
mining  claims  situate  In  Lake  coanty,  Colo'. 
It  was  worked  at  a  loss  up  to  September  l8t 
1900,  when  a,  settlement  was  bad  betweeA 
the  parties,  and  appellees  paid  to  appelMnt 
tbelr  proportion  of  the  balance  of  assesat- 
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ments  then  due.  Appellant  then  Informed 
appelleca  that  be  proposed  to  do  a  little  more 
■work  to  determine  whether  a  small  streak 
of  ore  continued,  and.  If  It  did  not  turn  out 
favorably,  he  was  through,  and  should  quit 
Ute  lease.  He  returned  to  the  property  and 
commenced  doing  some  underhand  stoping 
from  the  third  level,  which  was  Included  in 
the  lease  known  as  the  "Baker  Lease,"  fol- 
lowing a  small  streak  of  ore  down  into  the 
McAllster  ground  which  soon  pinched  out, 
and  afterwards,  and  about  the  24tb  of  Sep- 
tember, 1900,  he  went  to  work  upon  another 
piece  of  ground  on  the  third  level,  covered 
by  the  Baker  lease,  about  700  or  800  feet 
south  of  the  point  where  he  did  the  under- 
hand stoping,  where,  after  driving  a  drift 
some  30  feet  and  an  upraise  some  15  feet 
from  the  back  of  the  drift,  he  found  a  body 
of.  ore  from  which  he  realized  a  net  profit 
of  $3,830.96.  This  work  was  done  by  appel- 
lant and  two  m^  employed  by  him,  at  an  ex- 
pense of  about  $1,000. 

The  controlling  and  only  controverted  ques- 
tion presented  by  the  pleadings  Is  whether 
appellant  acquired  the  right  to  work  this 
portion  of  the  ground  Included  In  the  Bak- 
er lease,  in  consideration  of  his  granting  to 
the  owners  of  the  Baker  lease  the  privilege 
of  using  the  drift  and  upraise  Included  In, 
and  covered  by,  the  McAIister  lease.  In  oth- 
er words,  did  appellant  purchase  this  portion 
of  tlie  Baker  lease  with  the  property  belong- 
ing to  the  partnership?  The  court  below 
rwdered  judgment  for  appellees.  There  was 
no  request  for  special  findings  of  fact;  but 
the  court  below,  of  its  own  motion,  made  sev- 
eral findings,  one  of  which  was  to  the  effect 
that  the  appellees  were  excluded  from  all 
participation  In  the  McAlIstcr  lease,  and  In 
the  proceeds  and  profits  resulting  therefrom. 
This  finding  is  not  only  at  variance  with,  but 
outside  of,  any  issue  made  by  the  pleading, 
and  finds  no  support  in  the  evidence.  It  was 
therefore  unwarranted,  and  must  be  treated 
as  a  nullity.  Newby  v.  Myers,  44  Kan.  477, 
24  Pac.  971;  Marks  t.  Sayward,  BO  GaL  68; 
Hall  V.  Amott,  80  Cal.  848.  22  PaC.  &ia 

Upon  the  partlcnlar  Issue  ifTesraited  by  the 
pleadings,  the  lowor  court  made  no  finding, 
exc^t  as  Indicated  by  the  Judgment  render- 
ed. By  rendering  Judgment  for  the  appellees, 
the  court  must  have  fonnd  the  Issue  In  their 
favor,  and  that  aroellant  did  purchase  and 
acquire  the  lntn«st  in  the  Baker  lease  with 
tbe  partnership  propejty,  and  denied  the 
rlfl^t  of  appellees  to  share  In  the  profits  de- 
rived therefrom.  In  the  absence  of  a  specific 
finding  of  fact  to  tiie  contrary^  we  must  as- 
sume that  the  lower  court  intended  to  find 
those  facta  which  are  responsive  to  the  Issues 
made  by  the  pleadings,  and  essmtlal  to  the 
judgment  rendered.  Fanny  Bawlings  M.  Oo. 
T.  Tribe.  20  Colo.  802.  68  Pac.  284:  Ferase  v. 
Gaffney,  6  Colo.  App'  87^  88  Pac.  837;  Drake 
T.  Justice  a.  IIL.  Co.,  32  Cok>.  75  Pao. 
912.  It  1b  a  well-settled  rule  of  law  that 


where  one  partner  having  possession  and  con- 
trol of  partnership  property  uses  the  same  to 
acquire  property  in  his  own  name,  the  prop- 
erty so  acquired  Inures  to  the  benefit  of  his 
copartner,  and  his  copartner  may  demand  an 
Interest  In  the  property  obtained  correspond- 
ing in  extent  to  his  interest  In  the  original 
partnership  property.  The  Interest  so  ac- 
quired that  Inures  to  the  benefit  of  the  co- 
partner Is  a  resulting  trust,  and  In  order  to 
enforce  such  a  trust  the  contract  or  trans- 
action out  of  which  it  arises  must  l>e  estab- 
lished by  clear,  certain,  and  convincing  evi- 
dence. SIcClure  V.  La  Plata  County,  19  Colo. 
122,  34  Pac.  763  ;  2  Pomeroy's  Equity  Jurisp. 
S  laiS;  Perry  on  Trusts,  §  137. 

The  testimony  as  to  whether  the  appellant 
obtained  the  privilege  of  working  that  pw- 
tlon  of  the  Baker  lease  from  which  the  ore 
was  taken  in  consideration  of  the  use  of  the 
workings  on  the  McAllster  lease,  Is  conflict- 
ing, and,  when  tested  by  the  foregoing  rule, 
is  Insufficient  to  sustain  appellees'  contention. 
It  does  not  satisfactorily  appear  from  Han- 
Ifen's  testimony,  who  Is  the  only  witness  on 
behalf  of  appellees  as  to  the  agreement  al- 
leged to  have  been  made  with  Deaner,  what 
portion  of  the  Baker  lease  the  agreement  did 
cover,  or  that  he  (Deaner)  acquired  the  rlgiit 
to  work  thereunder  at  tiie  point  where  the 
ore  was  mined. 

Our  former  opinion  Is  withdrawn,  and  for 
the  foregoing  reasons  the  Judgment  will  be 
reversed,  and  tba  cause  remanded  fcAr  a  new 
trial. 

Reversed. 

GABBEET,  0.  3.,  and  BAILBT,  con- 
cur. 


(Mo.  149) 

BEST  v.  ROCKY  MOUNTAIN  NAT.  BANK 
OF  CENTRAL  CITY. 

(Supreme  Court  of  Colorado.    May  7,  1906.) 

1,  Parties— PLAiNTirfs— Real  P.ASTr  zn  Is- 

TERESI^BlLI^  AND  NOTSS. 

Under  Code  Civ.  Pioc.  S  8.  proriding  that 

every  action  "shall"  be  prosecated  by  the  real 
party  in  interest  except  as  otherwise  provided, 
an  action  may  be  broujrht  by  a  bank  on  a 
note,  by  mistake  made  payable  to  its  president, 
but  owned  by  it  and  at  all  times  in  Its  posses- 
sion, and  given  as  a  renewal  of  a  note  payable 
to  it,  though  section  5  provides  that  one  in 
wiiose  name  a  contract  is  made  for  the  benefit 
of  another  "may"  sue  withoat  joining  the  person 
beneficially  interested. 

[Ed.  Note. — For  cases  in  point,  see  voL  37, 
Cent  Dig.  Parties,      7,  9,  11,  W.} 

2.  Same— CONSioBBATioN— BUBDEn  op  Proof. 

Where,  in  an  action  by  the  payee  of  a  note 
against  the  maker,  there  is  evidence  both  pro 
and  con,  in  addition  to  the  note  itself,  as  to 
whether  defendant  waa  a  mere  accommodation 
signer,  the  burden  of  showing  a  consideration 
is  on  the  plaintiff. 

[Ed.  Note. — For  cases  In  point,  see  ToL  7. 
Cent  Dig.  Bills  and  Notes,  i  1654.] 

8.  TBIAL — IlTSTBnCTIOK&— CUMNO  ERBOB. 

An  instruction,  in  an  action  on  a  oots, 
erroneously  casting  on  the  maker  the  burden 
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of  showing  that  the  note  was  without  cooslder- 
ation.  is  not  cured  by  a  second  contradictory 

IDstruction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.-  Trial,  SS  705,  718.] 

Error  to  District  Court,  Gilpin  County; 

A.  H.  De  France,  Judge. 

Action  by  the  Rocky  Mountain  National 
Bank  of  Central  City,  Colo.,  against  John 
Best  and  others.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  Best  brings  error.  Re- 
versed. 

Clinton  Beed,  !«.  M.  Goddard.  8.  O,  Warner, 
and  H.  A.  Hicks,  for  plaintiff  In  wror.  Wol- 
cott,  Valle  ft  Waterman,  Chase  Witbrow,  A. 

B.  Seaman,  and  W.  W.  Field,  for  defendant 
In  error. 

GUNTBR,  J.  This  was  an  action  agalDst 
Byron  J.  Bmitb,  Joseph  H.  Smith,  and  plain- 
tiff in  error,  John  Bes^  to  recover  tipon-  a 
IvomtBSorT'  note  encntod  by  tii^.  Ttwre 
was  a  Judgment  hj  default  against  Byzon  J. 
Shilth,  and  a-  verdict  and  Judgment  against 
Jos^h  H.  Smith  and  plaintiff  In  error,  John 
Best.  Two  points  are  principally  relied  up- 
on for  a  rererMl. 

1.  That  plaintiff  had  no  right  to  maintain' 
the  action;  that  is,  that  It  was  not  the  real 
party  In  Interest,  under  section  3,  MlUa*  Ann. 
Code.  The  facts  pwtlnent  to  this  contention 
were  these:  In  October,  1889,  Joseph  B. 
Smith  and  Byron  J.  Smith  were  Interested 
In  dereloplng  a  mine,  tfaelr  bank  accomit 
was  overdrawn,  and  further  funds  were  nec- 
essary for  continuing  the  operation  of  the 
mine.  Defendant  In  error,  throng^  Its  then 
cashier.  Its  now  president,  Thomas  B.  Pot- 
ter, loaned  to  Byron  'J.  Smith  and  Joseph  H. 
Smith  92,200,  and  a  note  was  executed  pay- 
able to  It  slened  by  Joseph  H.  Smith  and 
John  Best  As  will  appear  hereinafter,  there 
was  evidence  for  plaintiff'  In  error  that  he 
signed  tibia  note  at  the  request  of  the  bank 
as  an  accommodation  maker,  and  that  the 
object  In  bla  irignlng  the  note,  and  the  pur- 
pose of  the  bank  In  requestli^  htm  to  do  ao, 
«  as  to  enable  It  to  negotiate  the  note.  There 
was  testimony  for  dtfendant  In  error  that 
John  Best  was  a  joint  and  several  maker 
of  the  note  with  reference  to  It,  and  that  It 
accepted  the  note  upon  faith  of  the  signature 
of  plaintiff  In  error.  The  note  that  was 
taken  in  1889  was  a  number  of  times  re- 
newed. The  ortgnal  note  and  all  subsequent 
renewals  thereafter  down  to  March,  1893, 
were  signed  only  by  Joseph  H.  Smith  and 
John  Best,  but  subsequent  to  March,  1893, 
the  renewal  notes  were  signed  by  Byron  J. 
Smith  as  well  as  by  the  two  original  makers 
above  named.  Upon  enefa  renewal  the  old 
note  was  held  until  the  new  one  was  fully 
executed  and  delivered,  whereupon  the  pre- 
ceding note  was  surrendered  to  the  makers. 
As  to  the  renewal  note  here  sued  on,  being 
that  of  date  December,  1898,  an  original  draft 
of  the  note  was  sent  to  Jos^h  II.  Smith 


at  Denver  to  execute.  This  copy  of  the 
'note  was  misplaced,  and  another  note  was 
pr^red  In  Denver,  executed  by  Jmeoh  H., 
Smith,  and  returned  to  the  defendant  In 
error,  In  which  note  the  name  of  Thomaa  H. 
Potter  appeared  as  payee  Instead  of  the 
name  of  the  defendant  In  error,  which  bad 
appeared  In  all  of  the  preceding  notes.  Sub- 
stituting the  name  of  the  bank  by  that  of 
Potter  was  simply  an  oversight  of  Joseph  H. 
Smith  In  redrafting  the  note.  Tbe  conMd«a- 
tlon  for  tbe  original  note^  and  alt  tbe  subse* 
qaent  renewals  was  paid  by  tbe  defendant 
In  error.  When  the  note  sued  on  returned 
from  Denver  Mr.  Potter  noticed  that  It  ran 
to  himself  Instead  of  defendant  in  error. 
The  note  was  delivered  to  the  bank  as  Ite 
property,  and  It  bas  ever  since  been  Its 
property,  and  in  its  possession.  TO  repeat 
the  undisputed  testimony  Is  tiiat  the  not* 
at  the  date  of  its  a:ecntl<ni  was  and  ever 
since  lias  been  the  pmgeaty  of  defendant  In 
error,  and  bas,  at  all  times,  been  In  Its  pos< 
seeslon  ss  it  was  so  at  the  ttane  of  the  in- 
stltntlon  of  this  action. 

Plaintiff  in  error  contends  that  this  salt 
should  have  been  brought  in  tbe  name  of  tin 
payee  of  tlie  note*  Thomas  H.  Pottel^  and. 
tbat  It  oOuld  not  be  brought  or  malnteined  In 
the  name  of  defendant  in  error.  Defendant 
In  error  contends  tbat  under  section  8,  supra. 
It  was  the  real  party  in  interest;  and  tbat 
tbe  action  was  proporly  brought  In  Its  name.. 
The  detormtoatlon  of  tfala  qnestlen  rests 
upon  the  construction  to  be  given  tbe  ftdlow- 
Ing  sections  of  our  Code.  Section  8  reads: 
"Bvery  action  shall  be  prosecuted  In  the 
name  of  the  real  party  In  interest,  except  as 
otherwise  provided  in  this  act"  Section  6 
prescribes:  "An  executor  at  administrator, 
or  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute,  may  sue 
without  Joining  with  him  the  person  or  per- 
sons for  whose  benefit  tbe  action  Is  prosecut. 
ed.  A  trustee  of  an  express  trust  within 
tbe  meaning  of  this  section  shall  he  «m- 
strued  to  include  a  person  with  whom  or  in 
whose  name  tbe  contract  Is  made  for  the 
benefit  of  another."  It  will  be  observed  that 
section  3  provides  that  the  action  shall  be 
prosecuted  in  the  name  of  the  real  party 
In  Interest,  except  as  otherwise  provided  In 
tbe  act,  while  section  8  prescribes  that  the 
trustee  of  an  express  trust,  which  includes 
a  person  In  wbose  name  a  contract  is  made 
for  tbe  benefit  of  another,  may  sne  without 
Joining  with  him  the  person  or  persons  tor 
whose  benefit  the  action  is  prosecuted. 

WImtever  conflict  of  authority  there  may 
be  In  other  jurisdictions  upon  the  right  of  tbe 
plaintiff  to  maintain  this  action,  wc  think 
the  question  practically  settled  here  in  favor 
of  the  contention  of  tbe  defendant  in  error. 
The  undisputed  facts  here  are:  Defendant  In 
error  is,  and  at  all  times  has  been,  the  sole 
owner  of  the  note  sued  upon,  and  the  note  Is, 
and  has  been  at  all  times,  In  Its  poascsBion. 
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The  note  ImmeAlately  upon  its  execution 
was  de1]vei::ed  to  defendant  In  error  as  Its 
property,  .and  ever  since  sncli  date,  In  sncb 
rigbt,  It  has  held  the  note.  There  was  no 
Indorsnnent  made  upon  the  note  transferring 
It  from  Potter  to  defendant  in  error.  In 
DaTis  T.  Johnson,  4  Colo.  App.  5^,  547.  36 
Pac.  SS7,  among  other  questions,  the  validity 
of  a  decree  was  Involved  which  provided  for 
the  foreclosure  of  two  trust  deeds  securing 
notes.  The  decree  was  In  favor  of  the  owner 
of  these  notes,  the  notes  had  not  been  in- 
dorsed, they  were  transferred  only  by  de- 
livery. It  was  contended  that  under  our 
statute  they  could  not  be  transferred  by  de- 
livery 80  as  to  pass  title  to  the  purchaser.  It 
was  contended  that  such  a  transfer  dtd  not  In- 
vest the  purchser  with  title  to  the  notes.  The 
court  held  that  such  manner  of  transfer  did 
pass  title,  and  that  snch  holder  of  the  note 
was  the  real  party  In  Interest,  and  that  an 
action  could  be  maintained  in  her  name.  In- 
ter alia  It  said:  "But  it  is  not  true  that  such 
transfer  of  a  note  does  not  Invest  the  pur- 
chaser with  title.  At  common  law  he  took 
tlie  equitable  title,  and  at  law  could  sue  only 
In  the  name  of  the  last  holder  of  the  legal 
title:  but  this  distinction  has  been  abrogated 
by  the  requirement  of  the  Code  that  actions 
shall  be  prosecuted  in  the  name  of  the  real 
parties  in  Interest;   *   ♦  Guamaer  v. 

Sowers,  31  Colo.  Ift4,  167,  71  Pac.  1103,  1104, 
was  an  action  by  the  iudorsee  against  the 
makers  of  promissory  notes.  The  only  evi- 
dence at  the  trial  consisted  in  the  production 
by  plalntltC  of  the  promissory  notes,  upon  the 
bade  of  each  of  which  was  what  purported  to 
be.  a  written  transfer  by  the  payee  to  the 
plaintiff.  The  court,  after  holding  that  there 
was  sufficient  evidence  through  the  indorse- 
ments and  possession  to  establish  the  right  in 
the  plaintiff  to  maintain  the  action  said:  "If 
su(di  was  nob  the  law,  still,  under  the  doctrine 
of  Davis  V.  Johnson,  4  Colo.  App.  545,  36  Pac. 
887,  the  Judgment  In  this  case  was  right 
For  it  was  there  held  that  under  our  law,  and 
Code:Of  Procedure,  a  note  payable  to  order 
may  bo  transferred  by  delivery  only,  and 
%Tlthout  Indorsement,  so  as  to  vest  In  the 
purchaser  a  complete  title,  subject,  of  course, 
to  defenses  In  favor  of  the  maker  existing  at 
the  time  of  notice  of  the  ti'ansfer.  It  is 
also  held  that  such  purchaser  can  sue  in  his 
own  name.  This  case  meets  with  our  ap- 
proval." The  holding  of  the  Court  of  Ap- 
peals in  the  case  cited  was  that  an  Indorse- 
m«Dt  was  not  necessary  to  transfer  the 
title  to^a  promissory  note,  that  the  title  pass- 
by  delivery,  and  that  a  title  so  passed  was 
sufUcieni;  to  permit  the  holder  thereof  to  in- 
stitute S'  suit  in  his  own  name,  he  was  the 
reni  ,  party  In  Interest  for  the  purpose  of  In- 
stituting and  maintaining  the  action.  This 
doctrine  was  expressly  approveJ  in  the  case 
we_have  Just  cited  from  the  Supreme  Court 
Wcscott  V.  Patton,  10  Colo.  App.  544,  546, 
6jL  Paic  1021,  1022,  was  an  action  by  the  as- 


signee against  the  maker  an  certain  prom- 
mlssory  notes.  The  court  said:  *^be  only 
questions  to  be  determined,  therefore,  are: 
Did  the  answer  present  an  issue  srhleb  re- 
quired a  trial?  Did  It  put  In  issue  any  fact 
necessary  to  be  proven  by  plaintiff  before  she 
conld  recover  judgment?  We  think  It  did 
not.  The  answer,  it  Is  true,  put  In  Issue  the 
alleged  assignment  by  the  payee  to  plaintiff, 
but  this  was  not  essential  to  the  plaintiff's 
recovery.  The  answer  did  not  attempt  to  put 
in  Issue  the  allegation  that  plaintiff  had  be- 
come and  was  the  legal  owner  and  bolder  of 
the  note  for  value.  This  was  the  material 
part  of  plaintiff's  allegation.  If  she  were  the 
legal  owner  and  holder  of  the  note  for  value, 
and  had  possession  of  it,  she  was  entitled 
to  recover  even  though  the  payee  may  not 
have  made  any  formal  assignment  to  her. 
The  answer  expressly  admitted  the  execution 
and  nonpayment  of  the  notes,  and  did  not 
set  up  as  a  defense  any  matter  which  would. 
If  admitted,  defeat  a  recovery." 

In  Maxwell  on  Code  Pleading  <4th  Ed.)  p. 
22,  It  Is  said:  "It  may  be  stated  as  a  general 
proposition  that  where  the  thing  In  action 
is  assigned  absolutely,  so  that  the  assignee 
becomes  in  fact  the  owner  thereof,  he  Is  the 
real  party  In  Interest,  and  it  is  not  material 
whether  his  title  Is  legal  or  equitable,  he 
may  sue  in  his  own  name."  '  Mr.  Pomeroy, 
in  Remedies  and  Remedial  Rights  <2d  Ed.,  at 
section  138),  says:  "It  Is  no  longer,  consist- 
ently with  the  provisions  of  the  Codes,  pos- 
sible for  one  person  to  sue  to  the  use  ot*  an- 
other, as  was  common  in  some  states.  The 
parties  beneficially  Interested  mnst  them- 
selves bring  the  action.  There  are  cases 
which  hold  that  when  there  Is  a  trustee  of 
an  express  trust,  he  must  bring  the  action, 
and  that  the  beneficiary  can,  in  no  such 
case,  sue  in  his  own  name,  at  least  alon^. 
The  correctness  of  this  ruling  may  well  be 
doubted.  The  section  relative  to  the  real 
party  In  Interest  is,  in  all  the  Codes,  im- 
perative; while  that  in  relation  to  the  trustee 
of  an  express  trust  is  permissive."  And  at 
section  1^:  "Upon  the  same  principle,  the 
equitable  owner  of  a  promissory  note  Is 
the  real  party  in  Interest  within  the  statute, 
and  is  the  proper  person  to  sue  upon  It,  al- 
though there  may  be  no  Indorsement,  and 
possession  of  the  instrument  Is  prima  fade 
evidence  of  such  ownership.  In  fact  wher- 
ever the  spirit  of  the  reformed  system  is 
carried  out,  and  this  Is  now  very  generally, 
if  not  universally,  the  case,  the  equity  rule 
as  to  parties  is  freely  applied  to  all  legal 
actions;  and  this  one  principle  will  easily 
solve  all  particular  cases  of  difficulty  or 
doubt"  Prof.  Bliss  says;  "By  the  law  mer- 
chant the  legal  title  to  commercial  paper 
payable  to  order,  can  pass  only  by  Indorse- 
ment, and  a  purchaser  who  would  sue  as  a 
holder,  must  show  his  right  as  indorsee;  hut 
one  may  become  the  equitable  owner  w^lth- 
out  indorsement,  and  as  being  the  real  ^  "ty 
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In  interest,  Is  required  to  sue  In  his  own 
name.  No  particular  mode  of  transfer  is  re- 
quired. A  written  Indorsement  or  assign- 
ment upon  the  back  of  the  paper,  evidencing 
the  debt,  is  to  be  desired  as  matter  of  evt- 
dmce;  but  so  far  as  concerns  the  right  of  a 
holder  to  become  platntlfr,  the  transfer  may 
be  shown  by  other  evidence.  Thus,  It  may 
be  made  upon  a  separate  paper,  or  a  verbal 
sale  Is  Bufflelent."  Bliss  on  Ck>de  Pleading, 
S  50.  The  same  principle  la  announced  in  the 
following  Colorado  cases:  Walker  v.  Steel, 
9  Colo.  3S9, 12  Pac.  423;  Jackson  v.  Hamm.  14 
Colo.  (58,  23  Pac.  88;  Moulton  v.  McLean, 
5  Colo.  App.  454,  402-464,  39  Pac.  78; 
Austin  V.  Snider,  17  Colo.  App.  176,  182,  68 
Pac.  128.  Many  other  authorities  might  he 
cited  In  support  of  our  conclusion  that  de- 
fendant  in  error  was  the  real  party  In  In- 
terest, and  tliat  suit  is  maintainable  in  his 
name,  among  them  Eaton  t.  Alger,  57  Barb. 
(S.  Y.)  189,  In  which  there  is  a  valuable  dis- 
cussion of  this  question. 

Plaintiff  In  error  has  cited  many  cases  as 
contra  the  conclusion  we  have  reached,  we 
will  confine  our  consideration  of  them  to 
those  cited  from  this  state.  First  National 
Bank  v.  Hnmmel,  14  Colo.  259,  23  Pac.  986, 
8  L.  R.  A.  788,  20  Am.  St  Itep.  257,  was  an 
action  by  the  First  National  Bank  of  Central 
City  to  collect  certain  money  which  It  had 
been  expressly  authorized  to  collect  by  Ris- 
don,  to  whom  the  money  was  owing.  It  was 
contended  that  the  suit  should  have  been 
brought  in  the  name  of  the  beneficial  owner, 
Blsdon.  The  court  held  that  the  suit  could 
be  maintained  In  the  name  of  the  plaintiff, 
the  trustee.  The  holding  Is  entirely  consist- 
ent, with  the  conclusion  we  have  reached  In 
this  ease.  Bassett  v.  Inman,  7  Colo.  270,  3 
Pac.  383,  was  an  action  before  a  Justice  of  the 
peace  upon  a  promissory  note  alleged  to  have 
been  rarecnted  and  delivered  by  the  defendant 
to  a  third  party,  and  by  the  latter  assigned  to 
the  plaintiff.  Also  upon  an  account  due  to  a 
third  party  and  aligned  to  the  plaintiff.  The 
principal  ground  of  reversal  relied  upon  was 
the  dissolution  of  the  attachment,  but  It  seems 
to  have  been  further  contended,  that  the  suit 
waa  not  properly  brought  In  the  name  of  the 
assignee  of  the  note  and  the  account  The 
court  said  the  suit  was  properly  brought  in 
the  name  of  the  assignee,  "even  thougii  the 
consideration  of  the  assignment  may  have 
been  a  payment  to  the  assignor  after  the  re- 
covery bi  the  suit  by  the  assignee."  The 
holding  simply  Is  that  the  trustee  of  an  ex- 
press trust  could  sue.  There  Is  nothing  in 
ttie  opinion  In  coudlct  with  our  conclusion 
herein.  In  Gomer  v.  Stockdale,  6  Colo.  App. 
489,  39  Pac.  855,  Stockdale,  the  owner  of 
lands  and  timber,  entered  Into  a  contract 
with  one  Jackson,  a  mill  owner,  engaged  In 
making  lumber.  The  contract  provided  that 
Jackson  might  locate  his  mill  of  machinery, 
and  such  temporary  structures  as  were  es- 
sential to  his  milling  operations,  on  certain 


parts  of  Stockdale's  land.  Stockdale  sold  to 
Jackson  by  the  contract  tbe  right  to  fell 
trees  and  reduce  them  to  lumber.  As  a  con- 
sideration Jackson  gave  certain  promissory 
notes  maturing  monthly,  and  to  secure  pay- 
ment Jackson  agreed  to  give  a  mortgage  on 
tbe  mill  machinery.  Jackson  assigned  tbe 
contract  to  Gomer,  who  brought  suit  upon  this 
contract.  The  court  held  that  as  the  legal  title  / 
to  rights  created  by  the  contract  was  In  Gomer 
an  action  would  lie  in  his  name.  The  court 
said:  "It  has  accordingly  been  decided  that  It 
is  no  Infraction  of  this  statute  to  bring  tbe  suit 
In  the  name  of  the  person  to  whom  tbe  claim 
has  been  assigned,  whether  it  Is  an  open  ac- 
count or  otherwise,  although  there  may  be 
annexed  to  tbe  transfer  the  condition  that 
when  the  stmi  Is  collected  the  whole  or  some 
part  of  It  must  be  paid  over  to  the  assignor. 
*  *  *  Since  this  doctrine  prevails  in  Colo- 
rado, It  is  clear  that  Gomer  had  tbe  right  to 
bring  tbe  suit  on  the  transferred  claim.  The 
agreement  between  Gomer  and  Jackson  con- 
cerning the  dls[>ositlon  of  tbe  proceeds  did 
not  affect  the  recovery."  We  see  nothing 
In  this  holding  contrary  to  our  conclusion  in 
the  present  case.  Gomer  was  simply  the 
trustee  of  an  express  trust,  and  under  section 
6  of  the  Code,  the  action  would  lie  In  his 
name.  In  Walsh  v.  Allen,  6  Colo.  App. 
40  Pac.  473,  Alien  sued  Walsh  upon  a  prom* 
Issory  note;  defendant  insisted  that  on  ac- 
count of  some  understanding  between  Allrai 
and  Gordon  the  original  payee  of  the  not^ 
that  a  portion  of  the  avails  of  the  note  when 
collected  were  to  be  paid  to  Gordon,  and 
that  plaintiff  was  not  the  real  party  In  Inter- 
est, and,  therefore,  not  entitled  to  maintain 
the  suit  The  court  held  that  as  the  legal- 
title  to  the  note  was  In  Allen  by  reason  of 
the  asslgnm^t,  the  action  would  lie  In  his 
nama 

These  are  all  flie  cases  cited  from  this 
Jurtedlctkm  as  in  conflict  with  the  conclusion 
we  have  reached.  We  think  no  one  of  the 
cases  to  be  contra  such  concluidon.  Cases 
are  dted  from  other  Jurisdictions,  and  cases 
can  be  found  supporting  the  contention  of 
plaintiff  In  error,  but  they  conflict  with  the 
weight  of  autiborlty,  and  conflict  with  the 
rule  laid  down  In  this  state.  It  would  serve 
no  useful  purpose  to  extend  this  oplidon  by 
reviewing  them. 

2.  It  Is  contended  that  the  court  committed 
revCTsIble  error  In  the  giving  of  the  Instruc- 
tion No.  3,  whereby  it  placed  upon  defendant 
John  Best  the  burden  of  showing  that  the 
note  sued  on  was  without  consideration. 
The  facts  pertinent  to  this  Instruction  were 
these.  Plalntur  Introduced  the  note  signed 
by  the  defendant  John  Best  Byron  J.  Smith, 
and  Joseph  H.  Smith.  The  defendant  Best 
then  Introduced  evidence  tending  to  show 
that  he  was  only  an  accommodation  signer 
of  the  original  note,  and  all  renewal  notes, 
including  the  note  sued  on,  that  he  signed  sudi 
note  at  the  request  of  the  payee,  the  plaintiff 
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In  error  for  Its  accommodation,  and  solely  to 
euable  it  to  negotiate  the  not&  Tbere  was 
evidence  for  the  plaintiff  tliat  defendant, 
Best,  fvas  not  an  aocommodati<m  maker,  but 
a  Joint  and  eeveral  maker,  and  tbat  his  sig- 
nature to  the  note  iras  the  security  upon 
which  plaintiff  relied  in  making  the  loan.  An 
Issue  of  fact  was  thus  presented  to  the  jury 
for  detennination.  Who  should  prevail  there- 
on depended  largely  upon  whether  credit 
should  be  given  to  the  testimony  of  Potter  or 
to  that  of  Best.  It  Is  important  for  the  Jury  to 
know  uprai  whom  was  the  burden  of  proof 
as  to  this  Issue.  The  court  thus  charged  the 
Jury  at  plaintiff's  request:  "The  Jury  are  In- 
structed that  under  the  law  In  this  case,  the 
chief  matters  for  them  to  consider,  between 
the  plaintiff  and  the  defendant  Best,  are 
whether  or  not  the  defendant  John  Best  sign- 
ed the  said  note  sued  upon  in  this  case,  with- 
out consideration,  and  solely  at  the  request, 
and  for  the  benefit  of,  and  for  the  accommo- 
dation of  either  the  said  Potter,  or  the 
plaintiff  herein.  And  the  Jury  are  further 
instructed  that  the  said  promissory  note  Itself 
Is  prima  fade  evidence  that  the  said  Jolm 
Best  signed  the  same  as  maker  thereof  for  a 
valuable  consideration,  and  the  Jury  jire  fur- 
ther Instructed  that  the  burden  is  upon  the 
defendant  John  BeA  to  show  by  n  preponder- 
ence  of  evidence,  that  he  signed  the  aald 
note  sued  upon  in  this  action,  soldy  at  the 
request  of  the  said  Potter,  and  solely  for  the 
accommodation  of  the  said  Potter,  or  the.  said 
plaintiff,  and  wholly  without  consideration, 
and  unless  the  Jury  jtMlIeve  from  tlie  evidence, 
that  the  said  defendant  John  Best  did  so  sign 
the  said  promissory  note  sued  upon  In  this 
action,  solely  at  the  request  of,  and  for  the 
accommodation  of  the  said  Potter,  or  the 
■aid  plaintiff,  and  without  any  consideration 
wluttever,  then  their  verdict  must  be  for 
the  .plaintiff  and  against  the  defendant  John 
Best  *****  It  will  be  seen  that  the 
burden  of  the  proof  that  the  note  was  with- 
out consideration  was  thus  placed  ^pon  the 
defendant  below. 

The  weight  of  authority  Is  clearly  against 
the  correctness  In  this  particular  of  this  In- 
struction. Daniel's  Negotiable  Instruments 
(5th  Ed.)  S  1C4,  says :  "Weight  of  Evidence. 
While  a  hill,  or  negotiable  note.  Imports  In 
Itself  a  consideration,  yet  when  evidence  has 
been  Introducted  to  rebut  the  presumption 
which  it  raises  the  burden  la  upon  the  plain- 
tiff to  satisfy  the  jury  upon  all  the  evidence, 
and  by  tbe  preponderance  of  the  evidence, 
that  there  was  a  consideration,  and  the  mere 
production  of  the  Instrument  does  not  shift 
upon  tbe  defendant  tbe  burden  of  proving 
that  there  was  no  consideration.  Tbe  pro- 
duction of  the  note,  as  has  been  said,  is 
prima  fncle  evidence  of  a  consideration  suffi- 
cient, if  not  rebutted,  to  maintain  plaintiff's 
case.  But  to  bold  that  such  an  admission 
in  the  note  of  a  coneldcratlon  therefor  as 
the  words  'value  received'  changes  the  bur- 


den of  pToot  and  con^Is  defaidant  to  as- 
sume it.  would  be  to  bold  that  such  an  ad- 
mission when  made  orally  and  whea  not  ood- 
tained  In  the  instrument  would  have  the 
same  effect"  In  Blade  BIvo-  Savings  Bank 
V.  Edwards,  10  Gray  (Mass.)  387,  the  follow- 
ing Instmctlott  was  approved:  "The  bnrdeit 
of  proof  is  on  the  plaintiffs  to  eatablish  a 
coiuideration,  and  the  burden  does  not  shift 
from  them  to  the  defendant  A  note  contain- 
ing the  words  'value  received,'  In  law  Im- 
port a  consldoratlon  and  upon  the  evldaic» 
of  the  note  Itself  the  plaintiffs  are  oititled 
to  a  verdict  unless  there  is  aome  other  cvl* 
dence  to  affect  It  The  note  being  produced 
Is  prima  fact  evidence  of  a  consideration,  yet 
tbe  burden  Is  upon  the  plaintiffs  to  satls^ 
the  Jury  all  tbe  evldeice^  and  1^  a  pre- 
ponderance of  the  evldoice^  tbat  tbm  was 
a  consideration."  In  Huntington  v.  Slrate 
(Mass.)  62  N.  E.  S80,  decided  In  190:^  the 
court  said :  "Tbe  mle  Is-  well  settled  In  this 
commonwealth  that  In  an  action  on  a  prmn- 
Issory  note,  tbe  burden  of  ptoot  la  on  tbe 
plaintiff  to  establish  the  fact  that  It  Is  f^ven. 
fw  a  valuable  oonsldoration.  While  tbe  pro- 
duction of  the  note  with  the  admission  or 
proof  of  tbe  signature^  makes  a  prima  fade- 
case,  yet  if  the  defendant  pute  in  evtdoice 
of  a  wont  of  consideration,  the  bnrdw  of 
proof  does  not  shift,  but  remains  upoa  the 
plaintiff.  He  must  satisfy  the  Jury  1^  a 
fair  preponderance  of  the  evidence  that  tiie 
note  was  for  a  valid  ctmslderatlon.**  In  Small 
T.  Clewl^y,  62  He.  155  and  166,  16  Am.  Bepu 
410,  the  court  said :  "The  effect  of  tbe  Inr 
struction  was  to  Impose  the  burden  of  proof 
upon  the  defendant  to  show  that  there  was- 
a  want  of  consideration  for  the  notes,  and 
in  this  respect  the  Instruction  was  errooo- 
ous.'*  See,  also.  Delano  v.  Bartiett,  6  Cmh. 
(Mass.)  364;  Search  v.  MlUer,  9  Neb.  28,  30k. 
1  N.  W:  975 ;  Campbell  v.  McCormac.  90  N.  C. 
491;  Bogie  v.  Nolan,  96  Mo.  85,  9  S.  W.  14; 
Manistee  Nat  Bank  v.  Seymour,  64  Mich.. 
59,  31  N.  W.  140;  Solomon  v.  Huey,  1  Fosfiy^ 
Unr^  Cas.  (Tex.)  265;  Stevoison  t.  Gon- 
ning's  Estate,  04  Tt  601,  014,  25  AtL  697;. 
Conmey  v.  Macfarlane,  97  Pa.  861. 

The  weight  of  authority  Is  clearly  in  sup-- 
port  of  the  contention  of  plaintiff  in  error, 
defendant  below ;  that  is,  that  the  burdm  of' 
proof  was  upon  tbe  plaintiff  to  show  that 
the  note  was  without  consideration.  We  can 
see  no  reason  for  not  following  the  prevailing 
doctrine.  (3ases  are  cited  by  defendant  In 
error  as  contra  this  inclusion,  some  of 
tliem  can  be  explained  and  recondled,  some- 
cnnnot  There  Is  no  sufficient  reasoa  for 
talcing  them  up  and  discussing  them.  'We 
will  confine  our  consideration  to  the  two  Col- 
orado cases  which  are  cited  against  our  con* 
elusion.  They  are  not  in  conflict  with  our 
conclusion,  and  do  not  touch  the  point  before 
U8.  Perot  v.  Cooper,  17  Colo.  80.  28  Pac.  891, 
31  Am.  St.  Rep.  258,  was  an  actloi  by  plain- 
tiff upon  certain  promissory  noces  given  by 
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one  Isaac  Cooper  against  hls.admii^trBtriz. 
Pajrment  was  the  principal  defense  relied 
upon.  All  that  is  ssld  In  the  opinion,  la  the 
most  remote  degree,  bearing  upon  the  ques- 
tion of  consideration  is  this:  "The  execu- 
tion and  dellTery  of  the  notes  being  ad- 
mitted, the  presumption  would  be,  In  the  ab- 
sence  of  proof  that  th^  were  founded  upon 
a  sufflclrat  consideration  to  sustain  the  plaiu- 
tltC's  cause  of  action,  and  in  addition  to  this, 
a  full  consideration  for  the  notes  was  ex* 
pressl7  admitted  on  the  trIaL"  This  Ian* 
guage  Is  not  Inconslstoit  with  our  conclusion. 
It  simply  Is  that  the  execution  and  delivery 
of  the  notes  being  admitted,  tba  presnmptiou 
Is  that  they  were  founded  upon  a  enfficloQt 
consideration.  It  does  not  eaj  that  wlioi 
rebutting  proof  going  to  show  that  there  vtbb 
no  consideration  taas  been  Introduced  that  the 
burden  is  not  on  the  plaintiff  to  show  that 
a  valnable  consideratfon  existed  for  the  notes. 
The  case  does  not  mle  the  question  before 
us.  Welch  V.  Mayer,  4  Colo.  App.  440,  36 
Pac.  613.  Groth  &  Company,  to  whom  Welch 
was  Indebted,  drew  an  order  upon  Welch 
payable  to  Mayer,  which  order  Welch  ac- 
c^ted.  There  was  an  attempt  by  the  debtor, 
Welch,  to  show  that  Mayer  gave  no  consid- 
eration for  the  order.  The  court  held  that 
the  want  of  consideration  between  Mayer  and 
the  drawer,  Groth  ft  Co..  was  not  a  defense 
to  an  action  on  the  bill  or  order  against 
Welch,  the  drawee.  Tlie  case  does  not  go  In- 
to or  decide  upon  whom  rests  the  burden 
of  proof  for  want  of  consideration  in  a  case 
like  the  one  before  us.  Murphy  t.  Oumaer, 
12  Ookk  App.  472,  65  Pac.  951,  is  not  cited  by 
appellee  as  sustaining  Its  contention  that  the 
burden  of  proof  as  to  want  of  consld^atlon 
was  upon  the  defendant,  appelant  It  la 
well,  however,  to  distinguish  that  case.  In 
the  case  we  are  deciding  the  action  ^was 
broi^bt  1^  the  payee  against  the  maker. 
In  such  case  the  Imrden  was  upon  the  payee, 
the  plaintiff,  to  show  that  a  Talauble  consld- 
eratioQ  existed  for  the  note.  In  Murphy  t. 
Gumaer,  the  action  was  by  an  Indorsee  be- 
fore maturity  against  the  maker.  In  such 
case  the  burden  as  to  want  of  consideration 
Is  upon  the  maker.  -A  different  rule  obtains 
In  this  particular  when  the  suit  is  by  the 
Indorsee  from  that  which  applies  when  the 
suit  Is  by  the  payee.  There  the  suit  was  by 
the  Indorsee,  here  by  the  payee.  The  dis- 
tinction between  the  rule  as  to  the  burden  of 
proof  in  the  one  case  from  that  obtaining  in 
the  other  developed  In  sections  164.  165,  vol. 
1,  Daniel  on  Negotiable  Instruments  (5th  Ed.) 

It  has  been  8ug>t£Sted  that  Instruction  No. 
6.  asked  by  defendant  Best,  and  given,  lays 
down  the  law  as  defendant  Best,  contends 
It  to  be,  and  as  we  hare  here  held  it  to  tie 
aa  to  the  burden  of  proof  of  consideration. 
If  we  assume  that  this  Instmctfon  declares 
the  law  properly  as  to  the  burden  of  proof 
In  the  mntter  of  consideration,  which  we  do 
only  for  the  purpose  of  this  ruling,  It  Is  in 
direct  conflict  with  instruction  8  given  at  the 


request  of  plaintiff,  and  as  we  cannot  say 
such  conflict  did  not  work  a  prctJndice,  we 
must  declare  that  Instmctlon  8.  given  at  the 
request  of  plaintiff,  was  erroneous,  was  not 
cured  by  Instruction  6,  and  worked  reversible 
error.  Grant  v.  Vamey,  21  Colo.  829,  334,  40 
Pac.  771. 

The  judgment  will  be  reversed  as  to  de- 
fendant Best 
Beversed. 

The  CHIBF  JUSTICB  and  MAXWELL, 

COnCDTi 

(87  Oolo,  M) 

PEOPLE!  V.  KOENIG  et  al. 
(Supreme  Court  of  Colorado.    May  7,  1906.) 

1.  Taxation— ISHBBiTAnoB  Taxeb—Natdbb— 

CONSTBUOnON. 

An  inheritance  tax  Is  a  special  and  not  e 
general  tax,  and  a  Rtatnte  imposing  It  is  con- 
strued strictly  against  the  government  and  in 
favor  of  the  taxpayer. 

2.  Same. 

The  inheritance  tax  law,  imposing  a  tax 
on  ''property"  passing  by  will  or  Dy  the  intes- 
tate laws,  for  which  heirs,  l^tees,  and  devi- 
sees, etc.,  shall  be  liable,  and  declaring  that 
When  the  beneficial  interests  to  any  "pr<H>erty" 
shall  pass  to  any  father,  etc.^  the  rate  of  taxes 
shall  be  a  specified  sum  on  every  $100  of  the 
market  value  of  the  "property  received  by  each 
person."  provided  that  $10,000  of  any  "euch 
estate''  sliall  not  be  subject  to  taxes,  lays  a 
tax  on  the  receipt  of  property  by  each  person, 
and  the  exemption  applies  to  the  separate  die- 
tribntive  shares  and  legacies,  and  not  to  the 
aggregate  value  of  the  property  of  decedent; 
the  words  "such  estate"  referring  to  the  words 
"property  received  by  each  person,** 

[Ed.  Note.— For  cases  in  point,  see  voL  45, 
Cent  Dig.  Taxation,  }  16S9.J 

En  Banc.  Knor  to  Weld  County  Court; 
Chns.  E.  Southard,  Judge. 

Proceedings  by  the  people  against  Emma 
Koenlg,  administratrix,  and  others,  for  the 
ImposltloG  of  Inheritance  taxes.  There  was 
a  judgment  of  the  county  court  In  favor  of 
defendants,  and  the  people  bring  error.  Af- 
firmed. 

N.  C.  Miller,  Atty.  Gen.,  and  W.  R.  Ramsay, 
Asst.  Atty.  Gen.,  for  the  People.  Chsrles  F. 
Tew,  for  defendants  In  error,  Jas.  W.  Me- 
Qreery,  amicuB  cnrle. 

CAMPBELL,  J,  The  application  of  an  ex- 
emption clause  In  a  section  of  our  Inheritance 
or  succession  tax  law  is  the  only  question  for 
determination.  Omitting  parts  not  material 
to  the  present  discussion,  the  section  reads: 
"All  property  •  •  •  which  shall  pass  by 
win  or  by  the  Intestate  laws  of  this  state 
from  any  person  •  •  •  to  any  person  or 
persons  •  •  •  Bhall  be  and  Is,  subject  to 
a  tax  at  the  rate  hereinafter  specified  •  *  • 
and  all  heirs,  legatees,  and  devisees,  ad- 
ministrators, executors  and  trustees  shall  be 
liable  for  any  and  all  such  taxes  until  the 
same  shall  have  been  paid  as  hereinafter  di- 
rected. When  the  beneficial  Interests  to  any 
property  or  Income  therefrom  shall  pass  ta  or 
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for  the  use  of  any  father,  mother,  husband, 
etc.  *  •  •  In  every  such  case  the  rate  of 
tax  shall  be  two  dollars  on  every  hundred  dol- 
lars of  the  clear  market  value  of  such  projier- 
ty  received  by  each  person.  •  •  •  Provid- 
ed, that  the  sum  of  ten  thousand  dollars  of  any 
such  estate  shall  not  be  subject  to  any  such 
duty  or  taxes,  and  that  only  the  amount  in 
excess  of  ten  thousand  dollars  shall  be  sub- 
ject to  the  above  duty  or  tax."  A  succession 
or  inheritance  tax,  excise  or  duty  Is  a  special, 
not  a  general,  tax.  Whatever  may  be  the 
rule  of  construction  as  to  the  ordinary  re- 
curring annual  tax  laid  directly  upon  property 
and  based  upon  a  precedent  valuation,  It  Is 
the  general  doctrine  that  a  succession  tax  Is 
construed  strictly  against  the  government  and 
In  favor  of  the  taxpayer.  In  Matter  of  Mc- 
pherson, 104  N.  Y.  306.  317,  10  N.  E.  G85,  58 
Am.  Rep.  502,  a  succession  tax  was  held  to  be 
a  special  tax.  In  Matter  of  Hnrbeck,  IGl  N. 
Y.  211.  55  N.  E.  850,  Parker,  C.  J.,  said  tliat 
In  a  succession  tax  where  the  question  Is  in- 
volved In  doubt,  the  doubt  should  he  resolved 
In  favor  of  the  taxpayer  and  against  the  tax- 
ing power.  In  Eldman  v.  Martinez,  184  U. 
S.  578,  22  Sup.  Ct  515,  46  L.  Ed.  697,  the; 
court,  ^peaking  by  Mr.  Justice  Brown,  said: 
"It  Is  an  old  and  familiar  rule  of  the  English 
courts,  applicable  to  all  forms  of  taxation, 
and  particularly  special  taxes,  that  the  sover- 
eign Is  bound  to  express  Its  Intention  to  tax 
In  clear  and  unambiguous  language,  and  that 
a  liberal  construction  be  given  to  words  of 
exception  confining  the  operation  of  duty, 
•  *  •  though  the  rule  regarding  exemp- 
tions from  general  laws  Imposing  taxes  may 
be  different."  See,  also,  27  Eng.  &  Am.  Enc. 
I.aw  (2d  Ed.)  340  et  seq.  Let  us,  then,  ex- 
amine this  statute  In  the  light  of  this  rule, 
which  seems  to  be  recognized  by  all  the  au- 
thorities. 

From  the  foregoing  summary  of  the  section, 
!t  Is  apparent  that  thereby  the  tax  or  duty 
imposed  Is  upon  the  receipt  of  some  benefi- 
cial Interest  In  property  which  passes  by  will 
or  under  the  Intestate  laws  of  the  state. 
Each  heir,  devisee,  or  legatee  must  pay  In 
proportion  to  the  amount  which  he  actually 
receives.  While  all  heirs,  devisees,  and  leg- 
atees, etc.,  are  liable  for  such  taxes,  certainly 
each  beneficiary  can  be  held  only  for  the  tax  on 
what  he  receives,  and  not  on  the  whole  estate, 
unless  be  receives  the  same.  The  term  "such 
estate"  to  which  the  exemption  applies,  pre- 
supposes that  that  estate  or  property  has  been 
described  or  mentioned  In  some  previous  part 
of  the  section  or  statute.  The  word  "proper- 
ty," but  not  "estate,"  is  earlier  employed 
several  times  in  the  same  section.  Naturally, 
"such  estate"  In  the  proviso  relates  to  the 
next  antecedent  similar  expression.  Observ- 
ing this  usual  rule  of  construction,  the  term 
"such  estate."  we  think,  refers  to  "such  prop- 
erty received  by  each  person,"  because  that 
is  the  first  preceding  similar  term  found  In 
the  same  sentence,  and  In  the  same  gramma- 
tical connection.  As  the  tax  is  laid  upon  the 


receipt  of  "such  property  by  each  persoo,"' 
naturally  the  exemption  should,  and  we  hold 
does,  apply  to  the  separate  distributive  shares 
and  legacies,  and  not  to  the  a^regate  value 
of  the  property  of  the  decedent.  "Property" 
and  "estate"  are  often  used  synonymously, 
and  are  so  used  In  this  section.  Our  statute 
in  the  main  is  copied  from  the  Illinois  law, 
and  the  language  quoted  Is  an  exact  repro- 
duction of  the  corresponding  section  therein. 
The  Illinois  statute,  however,  contains,  in 
addition,  the  following  clause:  "And  the  tax 
Is  to  be  levied  In  above  cases  only  upon  the 
excess  of  twenty  thousand  dollars  received  by 
each  person."  The  addition  of  this  clause  to 
our  statute  would  not  change  its  present  ob- 
vious meaning.  Its  presence  in  the  Illinois 
law  merely  serves  to  remove  all  doubt  as  to 
whether  the  exemption  clause  applies  to  the 
whole  estate  or  to  the  separate  distributive 
shares.  The  entire  framework  of  the  two 
sections,  as  enacted  in  Illinois  and  In  Colora- 
do, Is  in  harmony  with  the  general  Intent  to 
make  the  exemption  or  limitation  apply  to  the 
separate  estates  actually  received. 

We  have  t>een  able  to  find  and  our  attention 
has  been  called  to  no  statute  which.  In  all 
respects,  Is  Identical  in  language  with  ours, 
but  the  conclusion  which  we  tiave  reached  Is 
abundantly  sustained  by  fonr  cases,  which 
we  now  proceed  to  consider,  and  in  only  one 
case,  where  the  statute  is  mat^Ially  different, 
do  we  find  any  ruling  af^arently  to  the  con- 
trary. In  Howell's  Estate,  147  Pa.  164,  23 
Atl.  403,  It  was  held  that,  under  the  Pennsyl- 
vania statute,  the  liability  to  the  tax  is  to  be 
ascertained  not  by  the  amount  of  the  individ- 
ual legacy,  but  by  the  aggregate  value  of  the 
decedent's  estate.  The  statute,  howevtf, 
reads:  "AH  estates  *  •  •  of  every  kind 
*  •  •  passing  from  any  person  •  *  • 
either  by  will,  or  under  the  intestate  laws  of 
this  state,  •  ♦  •  other  than  to  or  for  the 
use  of  father,  mother,  •  •  •  shall  be  and 
they  are  hereby  made  subject  to  a  tax  of  $5 
on  every  hundred  dollars  of  the  clear  value  of 
such  estate  or  estates."  The  word  "estates" 
In  the  limitation  clause  was  held  to  refer  to 
the  estates  of  decedents,  and  not  to  the  sepa- 
rate legacies  or  devises  carved  out  of  such 
estates.  There  is  no  language  in  this  act,  like 
that  In  ours,  In  which  It  is  specifically  said 
that  the  rate  of  tax  Is  upon  the  market  value 
of  the  property  received  by  eadi  person. 
Other  provisions  in  the  Pennsylvania  statute, 
as  will  he  seen  from  an  lamination  of  the 
opinion  In  the  case,  fortify  the  construction 
there  adopted. 

A  statute  more  nearly  like  ours  Is  the  col* 
lateral  Inheritance  tax  act  of  1885  of  New 
York,  which  was  before  the  Court  of  Appeals 
In  Matter  of  Cager,  111  N.  Y.  343,  18  N.  H. 
S66.  The  statute  reads:  "After  the  passage 
of  this  act  alt  property  which  shall  pass 
by  ■will  •  •  •  to  any  person  ♦  •  • 
other  than  the  father,"  or  other  excepted 
persons,  "shall  be  subject  to  a  tax  of  $5  of 
every  hundred  dollars  of  the  clear,  market 
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TtUue  of  Buch  prc^erty,  provided  tb&t  an  es- 
tate wblch  may  be  valued  at  a  less  sum  than 
five  bundred  dollars  sliall  not  be  subject  to 
snch  du^  or  tax."  I'be  court  held  that  the 
act  wns  intended  to  authorize  the  Imposition 
of  taxes  upon  devises  to  collateral  relatives 
and  strangers  only  when  the  estate  devised 
to  them.  Individually,  exceeded  in  value  the 
sum  of  five  hundred  dollars.  Again,  In  Mat- 
ter of  Howe,  112  N.  Y.  100,  19  N.  B.  613,  2 
Ii.  n,  A.  820,  the  same  statute  was  before  the 
court,  and  the  court  said:  "The  remaining 
Inquiry  Is  as  to  Its  meaning  as  respects  the 
$900  limitation.  We  tblnk  that  applies  to 
the  port' on  of  property  passing  to  ttie  legatee 
or  devisee,  and  not  to  the  whole  estate  left 
by  Ihe  testatrix."  The'  court  therein  held 
that  the  tax  was  not  upon  the  whole  estate, 
but  only  upon  so  much  of  it  as  passes  to 
certain  persons,  and  althou^  the  executor 
was  compelled  to  pay  it,  he  was  required  to 
deduct  -it  from  the  particular  legacy  or  lega- 
cies, and  no  beneficiary  was  liable  except  on 
the  share  he  actually  received.  Afterwards 
by  the  act  of  1892  the  Legislature  of  New  York, 
for  the  purpose,  as  the  courts  held,  of  com- 
pelling a  different  construction  of  the  act 
from  that  theretofore  adhered  to  by  them, 
expressly  provided  that  the  word  "estate" 
and  "property"  when  used  in  the  succession 
tax  law  sboll  be  taken  to  mean  the  property 
or  Interest  therein  of  the  testator,  intestate, 
grantor,  etc.,  and  not  as  the  property  or  In- 
terest therein  passing  or  transferred  to  indi- 
vidual legatees,  devisees,  etc.  In  obedience 
to  the  legislative  mandate,  the  courts  there- 
after, and  so  long  as  the  statute  was  in  force, 
have  construed  the  exemption  clause  of  the 
statute  as  applicable  to  the  aggregate  value 
of  the  whole  estate.  Matter  of  HoECman,  143 
N.  Y.  32T,  38  N.  B.  311;  Matter  of  Corbett, 
171  N.  y.  510,  64  N.  B.  209.  In  State  v. 
Hamlin,  86  Me.  495,  30  AO.  76,  25  L.  B.  A. 
632,  41  Am.  St.  Rep.  560,  under  a  statute 
providing  that  "All  property  •  •  •  which 
shall  pass  by  will  or  by  the  intestate  laws 
of  this  state,  «  «  •  other  than  to  or  for 
the  use  of  the  father,  mother,  •  •  •  shall 
be  liable  to  a  tax  of  two  and  a  half  per  cent, 
of  its  value,  above  the  sum  of  five  hundred 
dollars."  It  was  held  that  the  exemption 
of  $500  Is  not  an  exemption  from  the  corpus 
of  the  estate,  hut  a  several  exemption  of  that 
sum  from  each  portion  of  the  estate  passing 
by  will  or  descent  to  persons  outside  of  the 
exempted  classes. 

In  KnoT^itou  V.  Moore,  178  U.  S.  41,  20 
Sup.  Ct  747,  44  L.  Ed.  069,  the  elaborate  and 
learned  opinion  was  written  by  Mr.  Justice 
White.  It  construed  the  act  of  Congress  of 
June  13,  1898.  c.  448,  30  Stat.  464  [U.  S. 
Comp.  St  1901,  p.  23071,  relating  to  Inherit- 
ance or  succession  taxes,  section  29  of  wbicli 
reads:  "That  any  person  or  persons  having 
In  charge  or  trust  as  administrators,  execn- 
tora  or  trustees,  any  legacies  or  distributive 
shares  arising  from  personal  property,  where 


the  whole  amount  of  such  personal  property 
as  aforesaid  shall  exceed  the  sum  of  f  10,000 
In  actual  value,  passing,  httex  the  passage  of 
this  act,  from  any  person  possessed  of  snch 
property,  either  by  will  or  by  the  intratate 
laws  of  any  state  or  territory,  •  •  •  to 
any  person  or  persons  •  •  •  shall  be, 
and  hereby  are,  made  subject  to  a  du^  or 
tax,  to  be  paid  to  the  United  States  as  fol- 
lows, that  Is  to  say:  Where  the  whole 
amount  of  said  personal  property  shall  ex- 
ceed In  value  $10,000,  and  shall  not  exceed 
In  value  the  sum  of  $25,000,  the  tax  shall  be," 
etc.  The  meaning  of  the  exemption  clause 
of  the  section  was  an  important  question  In 
the  case.  The  learned  Justice  satd  that  the 
statute  must  mean  one  of  three  things:  "(1) 
The  tax  which  It  imposes  Is  on  the  passing 
of  the  whole  amount  of  the  personal  estate, 
with  a  progressive  rate  depending  upon  the 
sum  of  the  whole  personal  estate;  or  (2) 
the  tax  which  it  levies  Is  placed  on  the  pass- 
ing of  legacies  or  distributive  shares  of  per. 
sonal  property  at  a  progressive  rate,  the 
amount  of  such  rate  being  determined,  not 
by  the  separate  sum  of  each  legacy  or  dis- 
tributive share,  but  by  the  volume  of  the 
whole  personal  estate.  This  is  the  mode  In 
which  the  tax  was  computed  by  the  asses- 
sor, and  which  was  sustained  by  the  court 
below;  or  (3)  the  tax  is  on  the  passing  of 
legacies  or  distributive  shares  of  personalty, 
with  a  progressive  rate  on  each,  separately 
determined  by  the  sum  of  each  of  such  leg- 
acies or  distributive  shares."  The  court  re- 
jected both  the  first  and  second  constructions, 
and  adhered  to  the  third,  and  therefore  held 
that  a  separate  legacy  not  exceeding  $30,000 
was  not  subject  to  the  tax,  and  that  the 
limitation  applied  not  to  the  aggregate 
amount  of  the  personal  property  of  the  es- 
tate passing,  out  of  which  the  distributive 
shares  and  legacies  arise,  but  to  those  sepa- 
rate shares  and  legacies  themselves.  The 
reasoning  In  the  opinion  is  instructive  and 
helpful  in  the  Interpretation  of  our  act.  We 
forbear  much  quotation,  as  the  argument 
should  be  read  in  Its  entirety,  and  is  too 
lengthy  for  reproduction  here. 

A  comparison  of  the  act  of  C3ongress  with 
the  section  of  our  act  under  consideration 
win  show  that  the  language  of  the  latter 
manifests  a  clearer  intention  to  impose  the 
tax  and  apply  the  exemption  to  the  separate 
legacies  or  distributive  shares  than  does  the 
corresponding  language  of  the  former.  We 
regard  it  as  entirely  safe  to  follow  the  prec- 
edent established  by  the  Supreme  Court  of 
the  United  States  and  apply  the  exemption 
clause  our  section  to  the  separate  distribu- 
tive shares.  The  learned  justice,  in  rejecting 
one  of  the  con-structlons  strenuously  con- 
tended for,  sliowed  that  gross  inequalities 
would  inevitably  result  from  the  admission 
of  the  theory,  and  said:  "It  would  thus 
come  to  pass  that  the  same  person,  occupying 
the  same  relation,  and  taking  in  the  same 
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oharaoter,  two  equal  enms  from  two  dif- 
ferent persons,  would  pay  in  the  one  case 
more  than  twice  tbe  tax  that  he  would  In  the 
other.  In  the  arguments  of  couusel  tables 
are  found  which  show  how  inevitable  and 
profound  are  tlie  inequalities  which  the  con- 
struction must  produce.  Clear  as  is  the 
demonstvntlon  which  they  make,  they  only 
serve  to  multiply  instances  afforded  by  tlie 
one  example  which  we  have  Just  given.  We 
are  therefore  bound  to  give  heed  to  the  rule 
that  where  a  particular  construction  of  a 
statute  will  occasion  great  inconvenience  or 
produce  inequality  and  Injustice,  that  view 
is  to  be  avoided  if  another  and  more  reason- 
able interpretation  Is  present  In  the  statute." 

Having  reached  the  conclusion  that  the  ob- 
vious and  most  reasonable  construction  of 
our  statute  conOnes  the  limitation  to  the 
separate  legacies  or  distributive  shares,  we 
are  relieved  of  the  necessity  of  determining 
whether,  if  the  construction  contended  for 
by  the  state  should  be  adopted,  the  act 
would  be  in  harmony  with  the  fourteenth 
amendment  to  the  federal  Constitution. 
That  question  is  considered  in  Black  v. 
State,  113  Wis.  205,  89  N.  W.  522,  80  Am. 
St  Rep.  853;  Drew  v.  Tifift,  TO  Minn.  175, 
81  N.  W.  S;JO,  47  L.  R.  A.  525,  79  Am.  St 
Bep.  446;  State  ex  rel.  t.  Swltzler,  143  Mo. 
287,  45  S.  W.  245,  40  L.  R.  A.  280,  65  Am. 
St  Rep.  353.  Reference  to  a  similar  point  is 
made  In  the  Knowlton  Case,  but  concerning 
It  the  court  did  not  even  Intimate  an  opinioi), 
as  no  occasion  for  doing  so  existed.  Follow- 
ing the  example  set  by  that  august  tribunal, 
we  express  no  opinion  upon  this  important 
question,  since  we  are  clearly  of  the  opinion 
that  the  act  before  ug  does  not  sustain  tlie 
construction  claimed  for  It  by  the  Attorneys 
General. 

The  county  court  having  applied  the  ex- 
emption clause  in  question  to  the  separate 
estates  received  by  each  person.  Its  ruling 
was  in  harmony  with  our  view  of  the  statute, 
and  its  Judgment  Is  affirmed. 

Afflmed. 

(36  Colo.  481) 

MOTNAHAN  t.  PERKINS. 
(Supreme  Court  of  Colorada    May  7,  1906., 

1.  APPEAIr-OBJKCnONS  TO  ETIDBKCB  —  SlTF- 

FlCIENCTf. 

An  objection  to  evidence,  which  specifies  no 
grounds  nor  su{^ests  to  the  court  any  reasons 
why  it  IB  inadmissible,  will  be  disregarded  on 
appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  f  1141;  vol.  46, 
Cent  Dig.  Trial,  8§  19^209.] 

2.  Witnesses  — Examination  — Ref^shing 
Memory— Use  of  Account  Books. 

Where  a  suRicient  foundation  waa  laid 
for  the  admission  of  books  of  account,  it  was 
not  error  to  allow  a  witness  to  refer  to  them 
to  refresh  his  memory  or  to  read  the  entries 
tlierein. 

lEd.  Note. — For  cases  in  point,  see  voL  50, 
Cent  Dig.  Witnesses,  S  S81.} 


3.  EVIDENCG-JUDIOIAL— AdHTBSIONB— ElTKCT 

IN  Subsequent  Tbiai,. 

Whore,  on  a  trial  of  an  action  for  services, 
the  attorney  for  defendant  admitted  that,  if 
the  services  were  performed  without  a  specific 
contract  the  charges  made  were  reasonable,  the 
admission,  if  general  and  without  limitation, 
conclusively  settled  the  value  of  the  services 
on  a  subsequent  trial,  while  if  the  admission 
was  for  the  purpose  of  that  trial  only,  and 
was  80  understood,  it  was  not  binding  on  tho 
subsequent  trial. 

[Ed.  Note. — For  cases  injroint.  see  vol.  20, 
Cent  Dig.  Evidence,  {{  727;  728.] 

4.  Afpeal— Haruless  Ebeob  — Error  —  Ad- 
hission  07  evidbnoe. 

Where,  in  an  action  for  services,  plaintiff 
testified  to  the  value  of  the  services,  without 
objection  to  his  qualification,  and  defendant 
offered  no  evidence  in  reference  thereto,  the 
Bdmisaion  of  evidence  that  the  attorney  for  de- 
fendant at  a  former  trial  admitted  that  the 
charges  for  the  services  were  reasonable  wa»- 
not  a  ground  for  reversaL 

[Ed.  Note. — ^For  cases  in  point  see  vol.  3, 
Gent  INg.  Appeal  and  Bmir,  |  4161.] 

Appeal  from  District  Court,  Teller  County; 
John  T.  Shumate,  Judge. 

Action  by  Charles  J.  Perkins  against  T.  J. 
Moynaban.  From  a  Judgment  for  plaintU^ 
defendant  appeals.  Affirmed. 

M.  B.  Carpenter,  for  appellant  W.  O- 
Tenqile  and  S.  D.  Gnl]l^>,  for  appellee. 

OODDABD,  J.  This  Is  an  appeal  from  ■», 
Jndgment  Obtained  by  appellee,  plaintiff  be- 
low, against  appellant,  defendant  below,  for 
services  as  attorney  at  law.  Several  errors 
are  assigned,  but  tbe  only  ones  argued 
appellant  are:  First,  allowing  plaintiff,  In 
testl^lng  to  tbe  Items  and  cborges  soed  for,, 
to  refer  to,  and  read  from,  bis  books  of  ac^ 
count;  second,  allowing  proof  of  an  admis- 
sion made  by  tbe  then  attorney  for  defend- 
ant upon  a  former  trial  of  this  cause. 

1.  The  plaintiff,  wbo  was  a  witness  on 
his  own  behalf,  sufficiently  laid  tbe  fonnda- 
tlon  for  the  admission  of  bis  books  of  ac- 
count In  evidence,  but  bis  counsel,  electing 
not  to  offer  them  In  evidence,  examined  him 
in  regard  to  the  Items  they  contained,  and, 
over  a  general  objection,  the  witness  was 
permitted  to  refer  to  tbe  books  to  refresh 
his  memory,  and  read  tbe  entries  therein. 
This  objection  might  be  disregarded  because 
J  it  specified  no  grounds,  or  in  any  maimer 
suggested  to  the  court  any  reasons,  why  tbe 
testimony  was  inadmissible.  Waid  v.  Wilms, 
16  Colo.  86,  27  Pac.  247;  Hindry  v.  McPhee, 
11  Colo.  App.  SOa  63  Pac.  389.  The  only 
reason  advanced  here  in  support  of  this  ob> 
Jection  is  that  the  witness  recollected  tiifr 
greater  part  of  the  transactions,  independoit 
of  the  books,  and  there  waa  no  necessity  to 
refer  to  them.  As  we  have  stated,  the  founda- 
tlon  was  sufficiently  laid  for  the  Introduction 
of  the  books  themselves,  and  we  are  imable 
to  perceive  any  material  difference  between 
admitting  them  directly  in  evidence,  and  al- 
^owi^g  the  witness  to  refer  to  them  to  re- 
fresh bU  wemoiy,  or  to  read  the  entrler 
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ttiereiQ  to  the  Jnry.  That  "the  original  en- 
tries. If  shown  to  have  been  correctly  made, 
might  have  been  read  in  evidence,"  1b  de- 
cided In  Bonnet  v.  Glattfeldt,  120  III.  1G6, 
11  N.  B.  250,  cited  by  appellant. 

2.  II.  C.  Hollister,  who  took  In  shorthand 
the  testimony  upon  the  former  ti-ial,  and  Hr. 
Perkins,  and  Mr.  Crump  testified  that  at 
the  inception  of  the  former  trial  Mr.  Per- 
kins, while  testifying,  was  asked  the  gueE^ 
tlon:  "State  whether  or  not  the  charges 
for  services  rendered  as  shown  on  your  hooka 
of  account  are  jxxst  and  correct."  To  which 
Mr.  Perkins  answered;  "They  are."  That 
Mr,  Vanatta,  who  was  the  attorney  of  rec- 
ord for  the  defendant  and  conducted  the 
defense  at  that  trial,  admitted  "that,  if  the 
services  were  performed,  and  there  was  no 
special  contract,  and  the  different  Items  In 
the  hill  of  particulars  furnished  are  correct, 
then  the  charges  made  for  such  services  are 
fair  and  reasonable."  This  admission  was 
made  with  reference  to  the  bill  of  particulars, 
or  statement  of  account,  containing  the  Items 
sued  for.  Defendant  objected  to  the  admis- 
sion of  this  statement  upon  the  grounds,  to 
wit:  "(1)  That  other  services  were  proved 
in  this  trial  in  addition  to  these  covered  by 
the  admission  on  the  former  trial;  and  (2) 
that  Vanntta,  who  made  the  admission,  is 
not  now  attorney  of  record  In  this  case." 
The  objection  was  overruled,  with  Instruc- 
tions to  eliminate  all  new  matters  concern- 
ing services  rendered,  and  charges  made 
therefor,  that  were  not  brought  into  the  for- 
mer trial.  Upon  the  right  to  prove  admis- 
sions made  bv  counsel  upon  a  former  trial, 
Mr.  Jones,  In  his  work  on  Evidence  (section 
261),  says:  "Where  an  absolute  and  unquali- 
fied admission  Is  made  In  a  pending  cause, 
whether  by  written  stipulation  of  the  attor- 
ney or  as  matter  of  proof  on  the  hearing.  It 
may  be  used  on  a  subsequent  trial  and  canr 
not  be  retracted,  nnless  by  leave  of  the  court 
on  a  proper  showing  of  mistake,  imposition, 
or  surprise.  But  mere  informal  admissions 
made  by  counsel  on  one  trial  are  not  ad- 
missible on  a  second  trial."  In  1  Greenleaf 
on  Evidence,  S  386,  the  author  thus  states  the 
rule:  "The  admissions  of  attorneys  of  rec- 
ord bind  their  clients  in  all  matters  relating 
to  the  progress  and  trial  of  the  cause.  But 
to  tbis  end  they  must  be  distinct  and  formal, 
or  such  as  are  termed  solemn  admissions, 
made  for  the  express  purpose  of  alleviating 
the  stringency  of  some  rule  of  practice,  or 
of  dispensing  with  the  formal  proof  of  some 
fact  at  the  trial."  In  Hoiley  v.  Young,  68 
Me.  215,  2S  Am.  Rep.  40,  It  was  held  that 
"an  admission  made  at  the  first  trial,  If 
reduced  to  writing  or  incorporated  into  a 
record  of  the  case,  will  be  binding  at  another 
trial  of  the  case,  imless  the  presiding  jus- 
tice, in  the  exercise  of  his  discretion,  thinits 
proper  to  relieve  the  party  from  It."  In 
Railway  Co.  v.  Shoup.  28  Kan.  394,  42  Am. 
Rep.  163,  It  is  said  In  the  syllabas:  "An 


oral  admission  of  a  -fact  by  an  attorney 
during  the  trial  of  a  cause  binds  his  client, 
and  such  admission  may  be  proved  on  a 
subsequent  trial  of  the  case.  If  from  the 
language  used  at  the  time  or  the  snrronnd- 
ing  circumstances  it  appears  that  such  ad- 
mission was  Intended  as  a  mere  waiver  of 
proof  for  the  purposes  of  that  trial  only, 
that  will  be  the  whole  scope  of  its  force; 
but,  If  it  appears  to  have  been  Intended  as 
a  general  admission  of  the  fact,  it  will  be 
as  binding  as  though  made  upon  such  sub- 
sequent trial,  and,  where  it  Is  uncertain  what 
was  the  scope  and  intent  of  the  admlssloi^ 
the  matter  must  be  left  to  the  Jnry  for  Ifai 
determination." 

The  court  below,  in  respect  to  this  admis- 
sion, Instructed  the  jury  as  follows:  "It  Is 
claimed  by  the  plaintiff  in  this  case  that 
upon  a  former  trial  Vanatta,  as  attorney 
for  the  defoudant,  •  •  •  admitted  that, 
if  the  services  were  performed  and  there 
was  no  special  contract,  and  If  the  different 
items  In  the  bill  of  particulars  are  correct, 
then  the  charges  made  for  such  services 
are  fair  and  reasonable.  You  are  further  ad- 
vised that,  if  this  was  a  general  admission 
of  the  facts  referred  to  and  without  limita- 
tion, the  defendant  became  twund  thereby  In 
this  trial,  find,  if  you  find  from  -the  testi- 
mony tliat  such  admission  was  so  made  and 
without  qualifications,  then  as  to  all  items 
of  service  ccntained  In  the  paper  called  tho 
'bill  of  purtlculars,'  the  question  of  the 
value  of  such  services  Is  settled,  in  accord- 
ance with  the  charges  therein  made,  •  *  • 
provided  that  such  services  were  actually 
performed  nnd  if  such  items  were  otherwise 
correct.  But  if  It  was  an  admission  for  the 
purpose  of  that  trial  only,  and  was  so  im- 
derstood  at  the  time  by  tije  parties.  It  would 
not  being  binding  upon  the  defendant  now. 
And  you  are  further  instructed  that.  If  yon 
believe  from  the  evidence  that,  at  the  for- 
mer trial.  It  was  understood  or  agreed  t>e- 
tween  plaintiff  and  the  defendant,  by  their 
counsel  or  otherwise,  that  the  paper  called  a 
bill  of  particulars,  and  marked  Exhibit  J, 
was  to  be  considered  as  a  bill  of  particulars 
proper,  that  Is  to  say,  that  it  stated  all  the 
items  of  account  against  defendant  by  plain- 
tiff and  being  the  only  items  sued  on,  then 
all  the  Items  testified  to  by  plaintiff  as  ^ 
having  been  discovered  subsequent  to  the 
former  trial  of  this  cause  are  not  to  be  con- 
sidered or  allowed  for  if  you  find  the  other 
issues  hereinbefore  spoken  of  in  favor  of  the 
plaintiff."  We  think  the  rule  announced  by 
the  district  court  in  these  instructions  Is 
correct,  and  proberly  left  to  the  jury  the 
question  as  to  what  weight.  If  any,  was  to 
be  given  to  the  admission,  in  view  of  the  clr* 
cumstances  under  which  It  was  made.  But, 
however  this  may  be,  its  admission  tn  any 
event  would  not  have  constituted  prejudi- 
cial error,  since  the  plaintiff  testified  to  the 
value  of  hia  aerrlces  without  any  objection 
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to  his  quallflcatlon.  and  tbe  defendant  offered 
no  evidence  in  reference  thereto,  and  tbe 
admission  was  merely  cumulative  testimony 
as  to  the  value  of  plalntUTs  services,  estab- 
lished by  undieputed  testimony,  and,  If  Im- 
properly admitted,  would  not  be  grounds  for 
a  reversal. 

We  think  the  rulings  of  the  court  present- 
ed were  correct  and  tbe  judgment  will  be 
afflrmed. 

Affirmed. 

GABBERT,  0.  7.,  and  CAMPBELL.  3., 
concuK. 


MEMORANDUM  DECISIONS- 


SCHUERMAN  et  a!..  County  Sup'rs,  v.  TER- 
RITORY ex  rel.  CLARK.  (Supreme  Court  of 
Arizona.  May  12,  1906.)  Appeal  from  District 
Court,  Yavapai  County ;  before  Justice  Riciiard 
E.  Sloan.  Proceeding  by  the  territory  of  Arizo- 
na, upon  the  relation  of  E.  S.  Clark,  against 
George  H.  Schuerman  and  otliers,  as  super- 
visors of  the  county  of  Yavapai.  From  a  ju^- 
ment  for  relator,  defendants  appeal.  Affirmed 
bv  a  divided  court,  lierndon  &  Norris  and 
E.  E.  Ellinwood,  for  appellants.  B.  S.  Clark, 
Atty.  Gen.,  for  appellee. 

PER  CURIAM.  Upon  the  gaestion  of  the  af- 
firmance or  reversal  by  this  court  of  the  judg- 
ment of  the  district  court  in  ttiis  action  the 
members  of  this  court  qualified  to  participate 
in  the  determination  of  the  appeal  are  equally 
divided  in  opinion,  and  the  judgment  of  the 
district  court  must  therefore  stand  affirmed.  As 
any  opinion  as  to  the  merits  of  the  case  would 
be  but  the  expression  of  the  views  of  a  minority 
of  the  court,  none  will  be  given. 


BOWMAN  V,  PITSENBERGER.  (Supreme 
Court  of  Kansas.  June  0,  1906.)  Error  from 
District  Court,  lilorris  County ;  O.  L.  Moore, 
Judge.  Action  between  M.  G.  Bowman  and  A. 
N.  Pitsenberger.  From  the  judgment,  Bowman 
brings  error.  Affirmed.  John  Maloy,  for  plain- 
tiff In  error.  Nicholson  &  Pirtle,  for  defendant 
in  error. 

PER  CURIAM.  The  only  question  presented 
in  this  case  is  that  tiie  verdict  is  not, sustained 
by  the  evidence.  Ho  objections  are  made  to 
the  admission  or  rejection  of  evidence,  and 
none  to  the  instructions  given  to  the  jury. 
This  court  cannot  weigh  or  reconcile  evidence. 
The  conclusion  reached  by  tbe  jury  was  reason- 
able and  fully  justified  by  the  testimony  given. 
'  There  is  nothing  to  indicate  mistake,  paasion, 
or  prejudice.  The  judgment  is  affirmed. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  WILLIS. 
(Supreme  Court  of  Kansas.  June  9,  1906.)  Er- 
ror from  District  Court,  Thomas  Coimty;  Chas. 
W.  Smith,  Judge.  Action  by  A.  H.  Willis 
against  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed.  M.  A.  Low,  W.  F. 
Ehrans,  and  Paul  E.  Walker,  for  plaintiff  in 
error.  E.  H.  Benson,  Clement  L.  Wilson,  and 
John  Hartzler,  for  defendant  in  error. 

PER  CURIAM.  The  controversies  involved 
in  this  case  all  seem  ultimately  to  be  involved 
in  the  findings  of  the  jury  as  to  the  facts.  The 
court  instructed  the  jury  that  before  the  plain- 
tiff below  oould  recover  he  must  prove  by  a 


pr^MiDderance  of  evidence  that  defendants  tmin 

set  out  the  fire;  that  if  the  fire  was  started 
before  the  train  arrived  where  the  fire  6 rat 
occurred,  the  defendant  was  not  responsible,  but 
i£  the  fire  started  immediately  after  the  train 
passed,  they  might  infer  that  the  train  set  the 
fire ;  ttiat  if  the  jury  found  that  the  train  set 
the  fire,  it  was  prima  facie  evidence  of  nefcli- 
gence  in  the  management  of  the  train,  but  this 
presumption  of  negligence  might  be  overcome 
and  disnroved,  if  the  evidence  showed  that  tbe 
locomotive  was  at  the  time  provided  with  proper 
appliances  to  prevent  the  escape  of  fire  and 
that  these  appliances  were  in  good  repair  and 
that  the  locomotive  was  carefully  and  effidently 
handled ;  that  it  was  for  the  jury  to  determine 
whether  there  was  negligence  on  the  part  of  the 
defendant,  either  in  using  defective  aopliance« 
or  in  the  management  of  the  locomotive,  and 
if  there  was  no  negligence  there  could  be  no 
recoverv  against  the  defendnnt.  In  short,  the. 
court  seems  to  have  correctly  instructed  the 
jury  upon  every  question  of  law  involved,  and 
to  have  covered  every  renuest  for  instruction 
asked  by  the  defendant,  so  far  as  it  was  a 
correct  statement  of  the  law.   If  the  evidence 
of  the  witnesses  for  ther  defendant  below  is 
given  full  credence,  it  made  a  very  strong  show- 
ing  that  the  locomotive  had  the  best  appliances 
to  prevent  the  escape  of  fire  which  it  is  prac- 
ticable to  use  and  that  the  locomotive  was 
handled  with  tbe  utmost  care.   Given  full  credit, 
their  evidence  showed  that  the  fire  was  burning 
before  the  locomotive  arrived  at  the  point  where 
the  fire  started,  and  that  the  appliances  and 
management  of  tbe  locomotive  were  such  as  to 
render  the  escape  of  fire  from  it  next  to  imp<M- 
sible ;  and  none  of  these  witnesses  were  im- 
peached nor  was  any  of  their  evidence  directly 
contradicted,  unless  it  be  as  to  tlie  time  of  the 
starting  of  tbe  fire.  The  evidence  of  plaintiff's 
witnesses  tended  to  show  that  the  fire  started, 
not  before,  but  after,  the  locomotive  passed  the 
point  of  its  starting.   The  jnry  t>elieved  from  the 
evidence  that  the  locomotive  started  the  fire, 
and  so  found,  and  hence  could  not  well  have 
given  full  credence  to  the  accuracy  of  the  evi- 
dence relating  to  the  nerfection  of  the  appliances 
and  the  management  of  the  locomotive.  Were 
it  the  province  of  this  court  to  weigh  the  evi- 
dence, we  mi^ht  come  to  a  different  conclusion 
than  did  the  jury ;  but  it  is  not.    We  cannot  say 
that  the  verdict  and  judgment  are  not  supported 
by  evidence.  The  judgment  of  the  district  court 
is  affirmed. 


MANDEVILLE  v.  CUDEBEC.  (Supreme 
Court  of  Kansas.  June  9.  190(i.)  Error  from 
District  Court,  Franklin  County;  C.  A.  Smart, 
Judge.  Action  bv  F.  M.  Cudebec  against 
George  J.  Slandeville.  Judgment  for  plaintiff. 
Defendant  brings  error.  Affirmed.  C.  B.  Sla- 
son,  for  plaintiff  in  error.  H.  A.  Richards,  for 
defendant  in  error. 

PER  CURIAM.  This  was  an  action  to  re- 
cover upon  a  judgment  obtained  by  the  plaintiff 
against  the  defendant  in  the  stat^  of  Nebraska. 
The  defense  in  the  answer  was  payment,  and 
the  facts  upon  which  defendant  relied  as  pay- 
ment were  specifically  set  out  in  two  separate 
defenses.  One  was  an  attempt  to  plead  payment 
by  a  transfer  of  certain  property  to  the  plain- 
tiff in  satisfaction  of  the  judgment.  The  other 
was  an  attempt  to  plead  payment  by  way  of  a 
novation  of  a  debt  owing  to  him  from  one  Myron 
Tuttle.  The  facts  pleaded  in  the  first  defense 
show  that  the  property  delivered  to  plaintiff  was 
delivered  to  him  as  security  for  the  judgment, 
and  in  the  second  defense  it  is  not  stated  that 
plaintiff  agreed  to  accept  Tuttle  as  his  debtor 
end  release  the  defendant.  The  agreement  be- 
tween Tuttle  and  the  defendant  that  Tuttle 
would  pay  plaintiff's  judgment  is  in  writing  and 
is  set  out  in  the  pleading ;  but  tiie  plaintiff  was 
not  a  party  to  this  agreement,  ana  there  is  no 
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alIeiraH<m  that  be  at  any  time  arreed  to  release 
hU  judgment  ajralDst  the  defendant  and  ia  lieu 
thereof  accept  Tuttle  aa  bis  debtor.  The  coart 
sustained  a  demurrer  to  this  answer,  and  this 
is  the  only  error  complained  of.  The  demurrer 
was  nroperly  sustained,  and  the  judgment  ia 
affirmed. 


BOBBINS  T.  BARTON  BROS.  (Supreme 
Court  of  Kansas.  June  9,  1006.)  Error  from 
District  Court,  Sedgwick  County ;  Thos.  C.  WiJ- 
BOa,  Jndee.  Action  by  Barton  Bros,  against  W. 
W.  Robbins.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed.  Henry  C. 
SluBs,  tor  plaintiff  in  error.  Stanley,  Vermil- 
ion &  Evans  and  Geo.  W.  Cooper,  for  defendants 
in  error. 

PER  CURIAM.  Action  for  deceit,  which  has 
beenthreetimestried.  TUetwo  former  judgments 
in  favor  of  Barton  Bros,  were  reversed  for 
trial  errors  (Robbins  v.  Barton  Bros.,  50  Kan. 
120,  31  Pac.  680;  Robbina  v.  Barton  Bros..  9 
Kan.  App.  558,  58  Pac.  279),  and  complaint 
is  made  of  the  tliird  judgment  rendered  in  their 
favor.  The  point  tttiat  the  evidence  does  not 
support  the  verdict  is  not  good.  The  proof, 
direct  and  circumstantial,  fairly  teoda  to  show 
that  Robbina  made  statements  as  to  Gorton's 
financial  condition  which  were  known  by  him 
to  be  untrue;  that  they  were  made  to  procure 
credit  for  Gorton  from  Barton  Bros.,  and  did 
deceive  them ;  and  that  Barton  Bros,  sold  goods 
to  Gorcon  in  reliance  upon  the  statement,  and 
thereby  suuered  loss.  Robbins  comnlains  that 
the  testimony  against  him  is  not  as  "solid  and 
persuasive"  on  some  phases  of  the  case  as  is 
necessary  to  an  adverse  verdict ;  but  it  annears 
to  the  court  to  warrant  the  construction  which 
the  jury  and  trial  court  placed  upon  it,  and 
as  the  disputed  questions  of  fact  liave  been  pass- 
ed upon  by  three  juries,  and  the  same  result 
reached  by  each  of  them,  the  third  verdict 
should  not  he  set  aside  if  there  is  substantial 
supporting  testimony.  The  instructions  are  not 
open  to  the  objectiona  that  they  were  inappli- 
cable to  the  facts  involved  and  did  not  state 
the  issues  in  the  case.  No  material  error  was 
committed  in  instructing  the  Jury,  asd  we  see 
nothing  in  the  other  rulings  complsined  of 
which  prejudiced  the  subfitantial  rights  of  the 
plaintiff  in  error.  Judgment  affinned. 


STATE  V.  HAMi  j.v>N.  (Supreme  Court  of 
Kansas.  July  6,  190C.)  Appeal  from  Court  of 
Common  Pleas,  Wyandotte  County ;  Wm.  G. 
Holt  Judge.  L.  D.  Hamnton  was  convicted  of 
selling  intoxicating  liquors,  and  appeals.  Af- 
firmed. Hale  &  itiaber.  for  appellant.  C  C 
Coleman,  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  The  appellant  was  convicted 
of  selling  intoxicating  liquors  in  violation  of 
law.  He  appeals  to  this  court,  and  the  only 
error  of  which  he  complains  Is  the  giving  « 
an  instruction.  This  instruction  pertained  to 
the  duty  of  the  jurors  in  weighing  evidence  in 
determining '  *the  credibility  of  any  particular 
witness.  Some  things  are  said  in  this  instruc- 
tion which,  if  taken  independently  of  its  ao-'on^ 
panying  language  in  the  instruction,  would  be 
objectionable,  but,  read  with  the  other  parts 
of  the  same  instruction  and  in  connection  with 
the  general  inatruction  upon  the  credibility  of 
witnesses  and  the  weight  to  be  given  to  the 
evidence  and  the  province  and  duty  of  the  jury  . 
in  respect  thereto,  renders  that  part  harml^ 
which  might  otherwise  be  objectionable.  In  de- 
termining the  meaning  and  effect  of  any  particu- 
lar instruction,  it  should  be  considered  in  its 
entirety,  and  read  in  connection  with  all  other 
related  instructions.  When  thus  internreted  the 
instruction  objected  to  was  not  prejudlciaL  The 
judgment  Is  affirmed. 


WICHITA  R.  &  LIGHT  CO.  v.  LIPPIN- 
CO'Ij..  ^Supreme  Court  of  Kansas.  June  9, 
190C.)  Error  from  District  Court.  Sedgwick 
County ;  Thos.  C.  Wilson,  Judge.  Action  by 
William  Lippincott  against  the  Wichita  Rail- 
road &  Light  Company.  Judgment  for  plaintiff. 
Defenuant  brings  error.  Affirmed.  Koa  Harris 
and  V.  Harris,  for  plahitiff  in  error.  Adams  ft 
Adams,  for  defendant  in  error. 

I'ER  CUKIAM.  We  have  considered  the  errors 
assigned  in  the  introduction  of  the  evidence  and 
in  giving  and  refusing  instructions  in  this 
case,  and  find  no  substantial  error  therein.  The 
evidence  is  conuicting,  and  the  jurv  in  special 
findines  found  the  facts  unou  which  the  plain- 
tiff below  predicated  negligence  in  favor  of 
the  plaintiff,  and  in  response  to  special  questions 
by  which  the  defendant  sought  to  elicit  findings 
of  fact  which  would  establish  the  contributory 
negligence  of  the  plaintiff  the  jury  answered, 
"We  don't  know."  This  is  equivalent  to  finding 
that  the  evidence  is  not  suMcient  to  establish 
the  facts  sought  to  be  elicited,  the  burden  of  prov- 
ing which  rested  upon  the  defendant.  No  motion 
was  filed  to  set  aside  theae  negative  findiz^A  but 
a  motion  was  filed  for  judgment  in  favor  of  the 
defendant  on  the  general  findings  notwithstand- 
ing the  general  verdict.  This  was  properly  over- 
ruled. A  motion  was  then  filed  for  a  new  trial, 
on  the  ground,  with  others,  that  the  verdict 
was  not  supported  by  the  evidence.  As  before 
said,  the  evmeuce  was  conflicting,  and  we  think 
there  was  sufficient,  regarded  in  a  light  favor- 
able to  plaintiff,  to  sustain  the  verdict.  Cer- 
tainly the  tinattacked  special  findings  of  the 
jury  are  sufficient  to  sustain  the  verdict  and 
udgment.  The  Judgment  of  the  district  court 
t  affirmed. 
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